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BENEFIT  OF  CREDITORS. 


Statutory  Assignments. 


1.  Origin — 1.  Common  Law. — The  common-law  origin  of  assignments  for  the 
benefit  of  creditors  is  a  matter  of  common  knowledge.1 

2.  Common-law  Rules  as  to  Validity. — And  the  validity  of  such  assignments, 
except  as  otherwise  provided  by  statute,  is  to  be  determined  upon  principles 
of  the  common  law.2 

3.  Statutory  Assignments. — In  some  states,  however,  these  assignments  are  so 
controlled  by  assignment  statutes  as  to  be  distinguished  as  statutory.3 


1.  Origin  of  Assignments  for  Benefit  of  Creditors 

c — England  and  Canada.  —  In  Ontario  v. 
Dominion  of  Canada  (1894),  ^  Reports  6, 
Lord  Herschel  said  :  "An  assignment  for  the 
general  benefit  of  creditors  has  long  been 
known  to  the  jurisprudence  of  this  country 
and  also  of  Canada,  and  has  its  force  and 
effect  at  common  law  quite  independently  of 
any  system  of  bankruptcy  or  insolvency,  or 
any  legislation  relating  thereto.  So  far  from 
being  regarded  as  an  essential  part  of  the 
bankruptcy  law,  such  an  assignment  was 
made  an  act  of  bankruptcy  on  which  an  ad- 
judication might  be  founded,  and  by  the  law 
of  the  Province  of  Canada  which  prevailed  at 
the  time  when  the  Dominion  Act  was  passed, 
it  was  one  of  the  grounds  for  an  adjudication 
of  insolvency.  The  operation  of  an  assign- 
ment for  the  benefit  of  creditors  was  precisely 
the  same,  whether  the  assignor  was  or  was 
not  in  fact  insolvent.  It  was  open  to  any 
debtor  who  might  deem  his  solvency  doubt- 
ful, and  who  desired  in  that  case  that  his 
creditors  should  be  equitably  dealt  with,  to 
make  an  assignment  for  their  benefit.  The 
validity  of  the  assignment  and  its  effect  would 
in  no  way  depend  on  the  insolvency  of  the 
assignor." 

Illinois. — "Assignments  for  the  payment  of 
debts  to  creditors  were  valid  at  common  law, 
and,  as  soon  as  the  assignee  accepted  an  as- 
signment for  that  purpose,  he  became  a 
trustee  for  the  creditors,  and  they  might  com- 
pel the  execution  of  the  trust  in  a  court  of 
chancery.  *  *  *  The  statute  in  relation  to  vol- 
untary assignments  for  benefit  of  creditors  does 
not  assume  to  create  a  right,  but  merely  as- 
sumes to  modify  and  regulate  an  existing  right. 
It  does  not  define  what  is  a  voluntary  assign- 
ment, nor  say  that  it  shall  thereafter  be  lawful 
to  make  voluntary  assignments,  but  simply 
imposes  restrictions  thereon  ;  *  *  *  and  since 
manifestly  a  mere  modification  and  regulation 
of  an  existing  common-law  right  cannot  make 
it  purely  a  statutory  right,  the  trust  in  behalf 
of  creditors  by  virtue  of  a  voluntary  assignment 
is  no  less  a  subject  of  equitable  cognizance 
since  the  enactment  of  this  statute  than  it  was 
before  its  enactment,  and  hence  if  no  tribunal 
had  been  named  for  the  enforcement  of  the  pro- 
visions of  the  statute,  it  would  have  devolved 
upon  a  court  of  chancery  to  do  so."  Baker, 
J.,  in  Union  Trust  Co.  v.  Trumbull,  137  111. 
158.  See  also  Hanchett  v.  Waterbury,  115 
111.  220;  Howe  v.  Warren,  154  111.  227. 

Maryland. — An  assignment  by  a  debtor,  un- 
able to  pay  his  debts  in  full,  of  all  his  property, 
for  the  benefit  of  all  his  creditors,  without 
favor  or  preference,  is  good  at  common  law. 
Malcolm  v.  Hall,  9  Gill  (Md.)  177,  52  Am. 
Dec.  688. 


Michigan. — The  Michigan  assignment  law 
of  1879  refers  to  assignments  for  the  benefit  of 
creditors  as  "  commonly  called  common-law 
assignments;"  this  statute  applies  only  to 
common-law  assignments,  and  not  to  any  pro- 
ceedings of  a  different  form  claimed  to  be  fraud- 
ulent as  to  creditors.  Rollins  v.  Van  Baalen, 
56  Mich.  610.  ' 

Ne-M  Tork. — The  New  York  assignment 
statutes  "  recognize  the  existence  of  the  power 
in  the  citizen  to  make  an  assignment  of  his 
property  to  trustees  for  the  benefit  of  credit- 
ors, and  do  no  more  than  prescribe  the  mode 
in  which  the  power  shall  be  used,  and  furnish 
some  safeguards  against  abuse."  Thrasher 
v.  Bentley,  1  Abb.  N.  Cas.  (N.  Y.  Ct.  App.) 
44.  See  also  People  v.  Chalmers,  1  Hun  (N. 
Y.)  683;  on  appeal,  60  N.  Y.  154;  Luding- 
ton's  Petition,  5  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
3°7- 

Louisiana .  —  No  interest  passes  and  no 
rights  attach  under  a  common-law  assignment 
for  the  benefit  of  creditors  executed  in  Louis- 
iana. Sachse  v.  Citizens'  Bank,  37  La.  Ann. 
364.  Fenner,  J.,  said  :  "An  assignment,  such 
as  here  presented,  is  of  no  effect  and  binding 
on  nobody." 

In  Franklin's  Succession,  7  La.  Ann.  395, 
Root,  J.,  speaking  of  such  an  assignment, 
says  :  "It  belongs  to  a  class  of  tenures  familiar 
in  other  states  of  the  Union  where  the  com- 
mon law  prevails,  but  is  unknown  to  the  laws 
of  Louisiana." 

Territories. — Though,  in  1885,  there  was 
no  statute  in  force  in  the  Indian  Territory 
authorizing  assignments  for  the  benefit  of 
creditors,  yet  the  federal  court  for  the  terri- 
tory, in  pursuance  of  its  equity  jurisdiction 
under  the  Act  of  Congress  of  1889,  may  enforce 
the  trust  created  by  such  an  assignment  and 
determine  the  trustee's  liability.  Thompson 
v.  Rainwater,  49  Fed.  Rep.  406. 

2.  Common-law  Rules  as  to  Validity. — Mc- 
Kibbin  v.  Ellingson,  58  Minn.  205.  And  see 
the  preceding  note. 

The  Ohio  statute  of  1863,  relating  to  assign- 
ments for  the  benefit  of  creditors,  merely 
prescribes  the  method  of  enforcing  and  ad- 
ministering the  trust  after  it  is  created;  the 
validity  and  character  of  the  assignment  are 
determined  by  the  application  of  the  rules  of 
the  common  law.  Schroder  v.  Tompkins,  58 
Fed.  Rep.  672,  following  Mayer  v.  Hell- 
man,  91  U.  S.  496, "and  Johnson  v.  Sharp,  31 
Ohio  St.  611,  27  Am.  Rep.  529. 

3.  Statutory  Regulations. — See  infra,  this 
title,  Assignment  Statutes. 

The  Texas  assignment  statute  of  1879  pro- 
vides that  "every  assignment  made  by  an  in- 
solvent debtor,  or  in  contemplation  of  insol- 
vency, for  the  benefit  of  his  creditors,  shall 
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fl[.  Nature  —Distinctions — 1.  As  a  Contract. — The  common-law  assignment 
for  the  benefit  of  creditors  is  a  means  and  mode  chosen  by  a  debtor  for  dis- 
tributing his  property  among  his  creditors.  It  is  not  always  necessarily  a 
contract  with  them  the  validity  of  which  depends  upon  their  assent.1  An 
assignment  is,  however,  sometimes  the  result  of  an  agreement  between  a 
debtor  and  his  creditors,  and  it  may  be  of  such  a  nature  as  not  to  be  binding 
on  such  creditors  as  do  not  assent  to  it.2 

2.  As  a  Voluntary  Transfer — General  or  Partial. —  An  assignment  for  the  bene- 
fit of  creditors  is  commonly  understood  to  mean  a  voluntary  transfer3  by  a 


provide,  except  as  herein  otherwise  provided, 
for  a  distribution  of  all  his  real  and  personal 
estate,  other  than  that  which  is  by  law 
exempt  from  execution,  among  all  his  cred- 
itors,  in  proportion  to  their  respective  claims, 
and,  however  made  or  expressed,  shall  have 
the  effect  aforesaid,  and  shall  be  construed  to 
pass  all  such  estate,  whether  specified  there- 
in or  not,  and  every  assignment  shall  be 
proved  or  acknowledged,  and  certified  and 
recorded,  in  the  same  manner  as  provided  by 
law  in  conveyances  of  real  estate  or  other 
property."  i  Sayles'  Ann.  Stat.,  art.  65a. 
Gaines,  C.  J.,  commenting  on  this  provision 
in  Wetzel  v.  Simon,  87  Tex.  403,  says :  "We 
think  it  would  have  been  difficult  for  the  leg- 
islature to  have  used  more  comprehensive 
terms,  or  to  have  expressed  in  such  few  words 
more  clearly  an  intention  to  give  to  every 
assignment  by  a  failing  debtor,  whether  of  a 
part  or  of  the  whole  of  his  property,  and 
whether  for  the  benefit  of  some  or  of  all  of  his 
creditors,  the  effect  of  a  general  assignment 
for  the  benefit  of  all  in  proportion  to  their 
respective  claims.  If  the  statute  had  been  in- 
tended to  apply  only  to  a  case  in  which  all 
the  creditors  had  been  provided  for,  it  was 
unnecessary  to  say  that  it  should  so  provide, 
and  that  such  should  be  its  effect,  however 
made  or  expressed.  So,  also,  if  the  purpose 
was  that  it  should  operate  only  when  all  the 
property  not  subject  to  forced  sale  had  been 
expressly  conveyed,  it  was  nugatory  to  say 
that  it  should  pass  all  the  assignor's  estate. 
It  fairly  admits  of  but  one  construction,  and 
that  is  that  whenever  a  debtor,  either  insol- 
vent or  contemplating  insolvency,  shall  make 
an  assignment  of  any  part  of  his  property  for 
the  benefit  of  any  of  his  creditors,  it  shall 
operate  as  a  conveyance  of  all  his  property  to 
the  assignee  for  the  payment  of  all  his  debts, 
and  that  it  shall  be  treated  in  all  respects  as 
a  general  assignment,  made  in  strict  accord 
with  the  terms  of  the  act.  McCart  v.  Mad- 
dox,  68  Tex.  456;  City  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  87  Tex.  295." 

As  to  the  difference  in  Texas  between  a 
common-law  assignment  and  a  statutory  as- 
signment in  respect  to  acceptance  by  cred- 
itors, see  Tittle  v.  Vanleer  (Tex.  1895),  29  S. 
W.  Rep.  1065;  and  in  respect  to  the  effect  of 
fraud,  Burnham  v.  Logan,  88  Tex.  r. 

In  Nebraska  "  no  voluntary  assignment  for 
the  benefit  of  creditors  is  valid  unless  it  con: 
forms  to  the  statutory  provisions  on  this  sub- 
ject in  this  state."    Comp.  Stat.  1891,  c.  6,  §  r. 

1.  As  a  Contract. — Mills  v.  Parkhurst,  126 
N.  Y.  89.  In  this  case,  Gray,  J.,  said:  "The 
debtor's  proceeding  sets  at  naught  whatever 


elements  of  superiority  the  nonpreferred  cred- 
itor's claim  may  possess,  as  it  may  nullify  the 
results  of  any  diligent  effort  on  his  part  to 
secure  his  debt.  It  compels  him  to  submit  to 
inequality  in  payment,  and  to  take  his  fro 
rata  share  of  the  estate  unless  he  discovers 
and  can  establish  its  invalidity." 

Since  the  New  York  Revised  Statutes,  an  as- 
signment by  a  debtor  to  a  stranger,  actually 
delivered  and  accepted,  of  all  the  real  estate 
of  the  debtor,  in  trust  for  the  payment  of 
debts,"  is  valid  as  a  grant,  though  there  be  no 
express  consideration  to  support  it.  It  is  not 
necessary  to  its  validity  that  a  creditor  should 
be  a  party  thereto,  or  signify  his  assent  to  it. 
Cunningham  v.  Freeborn,  11  Wend.  (N.  Y.) 
240. 

California. — In  Wilhoit  v.  Cunningham, 
87  Cal.  453,  Gibson,  J.,  said:  "Under  our 
law,  as  declared  in  the  civil  code,  an  insol- 
vent may  in  good  faith  make  an  assignment 
for  the  benefit  of  his  creditors  with  or  without 
the  consent  of  the  latter;  and  when  such  an 
assignment  is  made,  the  creditors  must  either 
avail  themselves  of  the  assets  without  prefer- 
ence (section  3457)  or  not  at  all."  And  see, 
to  the  same  effect,  the  California  statute  of 
March  26,  1895. 

Maryland.- — An  insolvent  citizen  of  a  for- 
eign state  executed  in  Maryland  an  assign- 
ment of  certain  property,  and  subsequently 
took  the  benefit  of  the  insolvent  laws  of 
Maryland.  It  was  held  that  such  assign- 
ment was  not  a  contract  within  the  operation 
of  such  insolvent  laws.  Union  Bank  v.  Kerr, 
7  Md.  88.    See  also  Poe  v.  Duck,  5  Md.  1. 

Missouri. — In  a  conveyance  to  trustees  for 
the  benefit  of  creditors,  it  was  required  that 
the  creditors  should  sign  it  in  order  to  receive 
any  benefit  from  it,  but  none  signed  it.  It 
was  held  that  this  did  not  render  the  convey- 
ance void  as  matter  of  law.  Gale  v.  Mensing, 
20  Mo.  461,  64  Am.  Dec.  197. 

2.  Special  Agreement. — That  a  voluntary  and 
valid  assignment  for  the  benefit  of  creditors 
may  result  from  an  agreement  of  attaching 
creditors  with  the  assignor  and  from  a  general 
conference  of  creditors  with  the  assignor,  see 
Martin  v.  Taylor,  52  Ark.  389. 

As  to  the  assent  of  creditors,  see  in  fra,  this 
title,  Formal  Requisites  of  Assignments — 
Assent  of  Creditors.  And  as  to  the  effect  of 
not  assenting,  see  infra,  this  title,  Effect  of 
A  ss  im  m  en  1s . 

3.  Voluntary  Transfer. — Assignments  which 
are  not  made  by  operation  of  law  in  bank- 
ruptcy or  insolvency  proceedings  are  known 
as  voluntary  assignments  at  common  law. 
In  Egbert  v.  Baker,  58  Conn.  324,  Carpenter, 

Volume  III. 


Nature — Distinctions.  BENEFIT  OF  CREDITORS.       As  a  Voluntary  Transfer. 


debtor  of  all 1  or  a  part 2  of  his  property  to  an  assignee  for  the  payment  of  debts. 


J.,  distinguished  an  assignment  under  the 
New  York  general  assignment  act  as  volun- 
tary because  that  act  does  not  "deal  with  ilie 
nature  and  effect  of  the  assignment,"  but 
merely  regulates  the  mode  of  administering 
the  trust;  and  said  that  "there  is  absolutely 
no  ground  for  saying  that  it  is  an  insolvency 
proceeding  and  not  an  exercise  of  a  common- 
law  right.  *  *  *  That  distinction  is  clearly 
recognized  in  Upton  v.  Hubbard,  28  Conn. 
274,  73  Am.  Dec.  670;  Paine  v.  Lester,  44 
Conn.  196,  26  Am.  Rep.  442.  Also  in  Crouse 
v.  Phoenix  Ins.  Co.,  56  Conn.  176." 

Voluntary  Assignments  are  So  Termed  to  Dis- 
tinguish Them  from  such  transfers  as  are  made 
solely  by  operation  of  law  or  by  an  assignor 
under  legal  compulsion.  The  one  has  effect 
as  other  contracts,  while  the  other  has  effect 
solely  by  force  of  the  law  which  makes  or 
compels  the  assignor  to  make  the  assignment. 
The  law  is  compulsory  if  it  requires  the  as- 
signment to  be  made  even  at  the  request  of 
creditors,  or  if  it  provides  for  the  discharge 
of  the  claims  of  creditors  without  their  con- 
sent upon  the  voluntary  surrender  by  the 
debtor,  under  the  terms  of  the  law,  of  all  his 
property  for  the  benefit  of  creditors.  State 
insolvent  laws  which  compel  the  insolvent 
debtor  to  surrender  his  property  to  an  as- 
signee to  be  administered  under  the  direction 
of  a  court  for  the  benefit  of  creditors,  and 
which  compel  the  creditor  to  release  the 
debtor  on  such  full  surrender,  are  instances  of 
these  compulsory  assignments.  Weider  v. 
Maddox,  66  Tex.  376. 

The  term  "  voluntary  "  (Mo.  Rev.  Stat.  1852, 
202)  is  applied  to  assignments  to  distinguish 
them  from  such  as  are  made  by  compulsion 
of  the  law.  Manny  v.  Logan,  27  Mo.  528. 
Here  Napton,  J.,  said:  "Whatever  may  be 
the  proper  meaning  of  the  term  'voluntary' 
used  in  our  statute,  it  certainly  was  not  in- 
tended to  exclude  from  the  operation  of  the 
law  all  assignments  which  were  founded  on  a 
valuable  consideration.  The  term  is  properly 
borrowed  from  the  English  books,  where  as- 
signments in  bankruptcy  were  sometimes 
created  by  operation  of  the  law." 

A  Transfer  Made  by  a  Judgment  Debtor  to  a 
Receiver  under  an  order  of  the  court  is  not  a 
voluntary  assignment  made  for  the  benefit  of 
creditors  generally,  though  the  debtor  may 
have  consented  to  the  entry  of  the  order  re- 
quiring such  transfer  to  be  made.  Young  v. 
Clapp,  147  111.  176. 

That  an  assignment  voluntary  in  its  incep- 
tion may  by  its  provisions  have  substantially 
the  effect  of  an  assignment  under  the  insol- 
vent laws,  see  Nonantum  Worsted  Co.  v. 
Holliston  Mills,  149  Mass.  359. 

Comparing  the  Maine  assignment  law  with 
the  subsequent  insolvent  law  of  1878,  which 
in  part,  at  least,  repealed  it  by  implication, 
Danforth,  J.,  said:  "In  the  one,  the  debtor 
on  his  own  motion  makes  his  assignment  and 
chooses  his  own  assignee.  In  the  other  the 
court  adjudicates  as  to  the  insolvency,  and  the 
creditors  choose  the  assignee."  Smith  v. 
Sullivan,  71  Me.  150. 


Conflict  of  Laws. — An  important  difference 
between  voluntary  and  involuntary  assign- 
ments is  that  the  latter,  if  made  under  foreign 
insolvent  laws,  have  no  operation  outside  of 
the  state  under  whose  laws  they  were  made, 
while  a  voluntary  assignment  is  a  personal 
common-law  right  possessed  by  every  owner 
of  property,  and  may  operate  as  well  in  other 
states  as  in  the  state  where  it  is  executed. 
Schroder  v.  Tompkins,  58  Fed.  Rep.  675; 
Rhawn  v.  Pearce,  110  111.  350,  51  Am.  Rep. 
691 ;  Smith's  Appeal,  104  Pa.  St.  381 ;  Walters 
v.  Whitlock,  9  Fla.  86,  76  Am.  Dec.  607.  See 
also  infra,  this  title,  Conjlict  of  Assignment 
Laws. 

1.  General  Assignments. — U.  S.  v.  Clark,  1 
Paine  (U.  S.)  640;  Mussey  v.  Noyes,  26  Vt. 
473;  Bishop  v.  Catlin,  28  Vt.  71. 

This  is  the  most  usual  species  of  assignment, 
and  it  has  even  been  held  to  be  necessarily 
implied  in  the  term  "voluntary  assignment." 
U.  S.  v.  Mott,  1  Paine  (U.  S.)  195. 

An  assignment  stipulating  for  the  release 
of  the  debtor  must  be  general.  Seaving  v. 
Brinkerhoff,  5  Johns.  Ch.  (N.  Y.)  329;  Skip- 
with  v.  Cunningham,  8  Leigh  (Va.)  271,  31 
Am.  Dec.  642;  Green  v.  Trieber,  3  Md.  11; 
Sangston  v.  Gaither,  3  Md.  40;  Johns  v.  Bol- 
ton, 12  Pa.  St.  339;  Boker  v.  Crookshank,  1 
Phila.  (Pa.)  193. 

Additional  Assignment. — An  assignment  by 
an  insolvent,  voidable  by  reason  of  not  pro- 
viding for  all  creditors  or  by  being  general, 
may  be  remedied  by  an  additional  assign- 
ment.   Merrill  v.  Englesby,  28  Vt.  150. 

Consisting  of  Several  Parts. — Where  an  in- 
solvent debtor  executes,  as  part  of  the  same 
transaction,  several  interdependent  deeds  of 
trust  passing  title  to  all  his  property  subject 
to  execution,  for  the  benefit  of  certain  cred- 
itors, the  surplus,  if  any,  to  be  distributed 
among  other  creditors  holding  legal  claims, 
the  deeds  constitute  a  general  assignment. 
City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  7 
Tex.  Civ.  App.  584,  affirmed  in  87  Tex.  295. 

An  Assignment  which  Is  General  on  Its  Face 
must  be  so  in  point  of  fact.  Price  v.  Haynes, 
37  Mich.  487;  Stanford  v.  Lockwood,  95  N. 
Y.  582;  Spencer  v.  Jackson, 2  R.  I.  35. 

See  Maughlin  v.  Tyler,  47  Md.  545,  as  to 
cases  in  Maryland  in  which  the  assignment 
must  be  general  on  its  face. 

It  is  only  where  an  assignment  is  general 
that  the  assignee  can  petition  the  chancery 
court  under  the  Mississippi  Code  to  have  the 
trust  administered.  Lowenstein  v.  Hooker, 
71  Miss.  102. 

A  transfer  by  a  debtor  of  all  his  property 
does  not  of  itself  make  what  is  termed  a  gener- 
al assignment,  but  it  must  also  be  conveyed  to 
trustees  to  be  held  by  them  in  trust  for  other 
creditors.    Peck  v.  Merrill,  26  Vt.  686. 

As  to  matters  of  practice,  e.g.,  the  filing  of 
an  inventory  by  the  assignee,  etc.,  there  is  no 
difference  between  general  and  partial  assign- 
ments in  Pennsylvania.  Schuylkill  Bank  v. 
Reigart,  4  Pa.  St.  477. 

2.  Partial  Assignments. — Mussey  v.  Noyes, 
26  Vt.  462. 
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ASSIGNMENTS  FOR  THE 


Transfer  in  Trust. 


3  Transfer  in  Trust  to  Pay  Debts. — St 

assigned  property  or  the  proceeds  thereo 

An  assignment  <>f  partnership  effects  is  a 
partial  one  whenever  the  debtor  has  separate 
property.  Thomas  v.  Jenks,  5  Rawle  (Pa.) 
221. 

So  an  assignment,  general  in  form,  but 
with  an  express  exception  of  a  part  of  the 
debtor's  property,  is  partial.  Ingraham  v. 
Grigg,  13  Smed.  &  M.  (Miss.)  22. 

Assignor's  Intent  Not  Conclusive. — The  Mis- 
sissippi rule  is  that  an  assignment  for  cred- 
itors is  to  be  determined  by  its  terms.  An 
assignment  which,  without  purporting  to 
embrace  all  the  assignor's  property,  conveys 
his  stock  in  a  certain  store  together  with  the 
notes  and  books  relating  thereto,  is  partial 
without  regard  to  what  the  assignor  thought 
or  intended.    Jones  v.  McQuien,  71  Miss.  98. 

Any  assignment  that  purports  to  convey 
only  specific  property  must  be  treated  as  a 
partial  assignment  until  the  contrary  be 
shown.  But  if  it  be  clearly  shown  that  in 
fact  it  does  convey  all  of  the  assignor's  prop- 
erty liable  for  his  debts,  then  it  becomes  a 
general  assignment,  regardless  of  its  terms, 
and  must  be  so  dealt  with.  Newman  v. 
Black  (Miss.  1895),  18  So.  Rep.  543. 

An  assignment  for  the  benefit  of  creditors 
embracing  only  part  of  the  property  of  the 
assigning  firm  will  not  be  construed  to  be  a 
general  assignment  of  all  the  property  of  the 
firm  from  the  fact  that  the  petition,  in  an  ac- 
tion to  set  it  aside  as  being  in  fraud  of  cred- 
itors, averred  it  to  be  a  general  one,  and  the 
answer  did  not  deny  such  averment;  nor 
from  the  fact  that  one  of  the  assignors,  in  the 
action  to  set  it  aside,  testified  that  it  was  in- 
tended as  a  general  assignment;  nor  from  the 
fact  that  the  assignors  put  the  assignee  into 
possession  of  all  the  partnership  property. 
Taylor  v.  Watkins  (Miss.  1893),  13  So.  Rep. 
8x1. 

When  Not  General  on  Its  Face. — An  instru- 
ment purporting  to  be  an  assignment  for  the 
benefit  of  creditors,  which  on  its  face  does  not 
purport  to  be  an  assignment  of  all  the  debtor's 
property,  is  in  law  a  partial  assignment,  and 
does  not  constitute  an  assignment  under  the 
South  Dakota  statute  providing  for  assign- 
ments by  insolvent  debtors.  Sandmeyer  v. 
Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak.  346. 

In  the  Indian  Territory,  partial  assign- 
ments are  void,  but  an  assignment  that  con- 
veys all  the  debtor's  property  is  not  a 
partial  assignment,  and  one  that  conveys  all 
his  property  and  then  by  mistake  reserves 
or  exempts  from  the  conveyance  the  prop- 
erty of  another,  which  the  assignor  could  not 
in  any  way  convey,  none  the  less  conveys 
his  entire  property,  and  cannot  be  obnoxious 
to  the  objection  that  it  is  a  partial  assignment. 
Belt  v.  Robinson,  63  Fed.  Rep.  90. 

A  partial  assignment  of  property  to  trus- 
tees for  the  benefit  of  creditors,  providing 
that  the  trustees  shall  take  immediate  posses- 
sion and  dispose  of  the  property  at  public  or 
private  sale,  as  to  them  may  seem  most  ad- 
vantageous, and  on  such  terms  and  for  such 
prices  as  they  may  deem  proper  after  consult- 


ch  transfer  is  made  in  trust  to  apply  the 
:  to  the  payment  of  the  assignor's  debts,1 

ing  with  the  principal  holders  of  the  notes 
and  bonds  described  in  it;  that  they  may 
make  any  such  agreement  or  arrangement  as 
shall  be  deemed  reasonable  with  the  creditors 
named ;  that  they  may  call  in  question  the 
amounts  of  the  several  debts,  and,  if  necessary, 
have  them  adjusted  in  courts  of  law  or  equity ; 
that  they  may  sell  at  any  time,  at  public  sale, 
for  cash  or  part  cash  and  part  on  time,  as  to 
them  shall  seem  best;  and  that  they  shall 
apply  the  proceeds  to  the  debts  named  and 
preferred  equally  fro  rata:  is  not  void  on  its 
face,  and  will  be  adjudged  valid  if  absolutely 
and  fairly  made  for  the  genuine  purpose  of 
paying  honest  debts.  State  v.  Benoist,  37 
Mo.  500. 

1.  In  Trust. — Maxwell  v.  Simonton,  81 
Wis.  639;  Cribb  v.  Hibbard,  77  Wis.  208. 

And  see  infra,  this  title,  Other  Features  of 
A  ss  ign  ments. 

In  Strong  v.  Kalk,  91  Wis.  29,  Marshall,  J., 
said  :  "  In  Cribb  v.  Hibbard,  77  Wis.  208;  In- 
gram v.  Osborn,  70  Wis.  184,  and  other  cases 
in  this  court,  it  is  laid  down  that  the  test,  in 
order  to  determine  the  question  of  whether  a 
transaction  amounts  to  an  assignment  for  the 
benefit  of  creditors,  is  that  'there  must  be  a 
trustee,  creditors,  and  cestui  que  trust  who 
can  compel  an  enforcement  of  the  trust,  in 
order  to  constitute  such  an  assignment;'  but 
'  it  is  not  essential  that  a  trustee  should  be 
named  as  such  in  the  instrument'  (Cribb  v. 
Hibbard,  77  Wis.  208),  or  be  specifically 
named  at  all  at  the  time  of  the  transaction,  if 
it  is  definitely  agreed  that  there  shall  be  a 
trustee  in  fact,  to  hold  property  and  admin- 
ister  it  as  such.  Nor  is  it  essential  that  all, 
in  order  to  be  bound,  should  be  parties  to 
the  transaction  at  the  outset.  They  will  be 
equally  bound  if,  with  the  knowledge  of  the 
facts,  they  become  parties  afterwards,  as  in 
the  case  of  Zschetzsche  and  Stickney  in  this 
case.  Neither  is  it  essential  that  the  transfer 
should  be  made  directly  to  the  trustee.  If 
made  directly  to  creditors,  covering  all  the 
insolvent's  property,  coupled  with  an  agree- 
ment that  all  such  property  shall  be  immedi- 
ately turned  over  to  one  of  the  creditors,  or 
some  third  party,  to  act  as  trustee  for  all,  that 
is  sufficient." 

"For  the  Use  and  Benefit"  of  Certain  Creditors. 
— An  instrument  transferring  to  a  trustee  all 
of  the  debtor's  property  "for  the  use  and 
benefit"  of  creditors,  with  directions  to  take 
possession  immediately,  sell  it  at  private  sale 
and  apply  the  proceeds  to  payment  of  the 
debts  as  fast  as  funds  can  be  realized,  is  an 
assignment  for  the  benefit  of  creditors  and 
not  a  security  for  creditors,  though  it  pro- 
vides that  it  is  to  be  void  on  payment  of  the 
debts  by  the  trustee.  Wolf  v.  Muldrow  (Ark. 
1892),  18  S.  W.  Rep.  55,  following  Penzel 
Co.  v .  Jett,  54  Ark.  428. 

When  Mortgage  in  Form  Is  an  Assignment. — 
In  a  deed  of  trust  by  an  insolvent  conveying 
all  his  property  not  exempt,  conditioned  to 
be  void  if  the  debts  secured  were  paid  at 
maturity,  it  was  provided  that  on  default  the 
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and  to  return  the  surplus,  if  any,  to  the  assignor.1 

4.  Absolute  Transfer  of  Title  Required. — It  is  essential  that  the  assignor  be 
completely  divested  of  the  title  to  the  assigned  property.2 


trustee  should  sell  the  property  and  apply 
the  proceeds  in  payment  of  the  debts  some  of 
which  it  appeared  were  already  due.  The 
trustee  took  immediate"  possession  under  the 
power  to  sell.  It  was  held  that  the  evidence 
sustained  the  finding  that  the  conveyance 
constituted  an  assignment  for  the  benefit  of 
creditors,  and  was  void  as  not  being  executed 
in  accordance  with  the  assignment  law.  Box 
v.  Goodbar,  54  Ark.  6. 

To  constitute  an  assignment  the  property 
must  be  conveyed  absolutely  to  raise  a  fund  to 
pay  debts.  Wood  v.  Adler-Goldman  Com- 
mission Co.,  59  Ark.  270.  Richmond  v.  Miss- 
issippi Mills,  52  Ark.  30. 

An  instrument  reciting  that  the  assignor 
desires  to  make  a  fair  distribution  of  his  assets 
among  such  creditors  as  will  accept  their  pro- 
portionate shares  of  his  estate,  and  thereby 
conveying  to  another,  in  trust  for  them,  all  of 
his  property  not  exempt  by  law,  is  an  assign- 
ment, within  Sayles'  Civ.  Stat.,  art.  65c, 
providing  that  an  assignment  may  be  made  for 
the  benefit  of  such  creditors  only  who  will  con- 
sent to  accept  their  proportionate  shares  of 
the  assigned  estate  in  full  settlement  of  their 
respective  claims,  provided  that  one-third  of 
such  indebtedness  is  paid.  Whitehill  v. 
Shaw  (Tex.  Civ.  App.  i8a6),33  S.  W.  Rep.  886. 

1.  Provision  as  to  Surplus. — See  infra,  this 
title,  Reservations  and  Stipulations — Reser- 
vation of  Surplus. 

An  instrument  conveying  all  the  grantor's 
unexempt  property  to  trustees,  which  recites 
the  grantor's  insolvency,  and  which  requires 
the  trustees  to  sell  the  property,  and  dis- 
tribute the  proceeds,  first  among  certain  pre- 
ferred creditors,  and  then  among  the  unpre- 
ferred,  and  to  return  the  surplus,  if  any,  to 
the  grantor,  is  not  a  mortgage,  but  a  general 
assignment  for  the  benefit  of  creditors.  Padg- 
itt  v.  Wood  (Tex.  Civ.  App.  1894),  24  s-  w- 
Rep.  1 108,  where  Fly,  J.,  after  citing  Fant  v. 
Elsbury,  68  Tex.  1,  as  a  conclusive  precedent, 
said  :  "There  seems  to  have  been  a  disposition 
in  some  of  the  Texas  decisions  to  draw  a  dis- 
tinction between  a  provision  for  a  return  of 
the  property  remaining  unsold  and  the  pro- 
ceeds of  property  sold  that  were  not  needed 
in  paying  the  debts ;  and  in  the  case  of  John- 
son v.  Robinson,  6S  Tex.  399,  it  is  said,  if  it 
'had  provided  that,  after  a  sale  of  a  suffi- 
ciency of  the  property  to  pay  that  debt,  the 
balance  should  be  returned  to  the  debtors,' 
then  the  instrument  would  be  a  mortgage. 
Again,  in  the  case  of  Hudson  v.  Eisenmayer, 
Sr.,  Milling,  etc.,  Co.,  79  Tex.  401,  the  court, 
in  holding  that  a  certain  instrument  was  a 
mortgage  and  not  an  assignment,  does  not 
base  the  decision  on  the  returning  clause  in 
the  instrument,  but  on  the  ground  that  the 
insolvency  of  the  makers  was  not  shown.  In 
the  case  before  us  the  insolvency  of  the  maker 
appears  from  the  recitals  in  the  instrument, 
as  well  as  from  the  fact  that  the  property  sold 
did  not  pay  off  the  debts.    The  instrument 


we  are  considering  does  not,  on  its  face,  ap- 
pear to  be  a  mortgage,  but  has  the  appear- 
ance and  requisites  of  a  general  assignment. 
There  is  a  conveyance  of  all  the  property  of 
the  maker  for  the  benefit  of  all  of  his  credit- 
ors, a  complete  list  of  whom,  with  the 
amounts  due  them,  is  appended,  and  the  alien- 
ation of  the  property  is  made  without  any 
condition  whatever  of  defeasance.  It  is  a 
statutory  assignment,  and  should  be  executed 
as  required  by  the  statute."  See  also  Preston 
v.  Carter,  80  Tex.  388. 

Reservation  of  Interest  in  Possible  Surplus. — 
"  '  The  material  and  essential  characteristic 
of  a  general  assignment  is  the  presence  of  a 
trust'  (Brown  v.  Guthrie,  110  N.  Y.  441) ; 
and  while  it  cannot  be  said  that  every  trans- 
fer of  property  to  trustees  for  the  benefit  of 
creditors  is  an  assignment  within  the  statute 
(Lawrence  v.  Neff,  41  Cal.  566;  Handley  v. 
Pfister,  39  Cal.  283,  2  Am.  Rep.  449;  cf. 
Priest  -'.  Brown,  100  Cal.  626),  yet,  when  a 
continuing  trust  is  created,  presenting  the 
features  prominent  in  this  case,  we  think  it 
must  be  held  that  the  transfer  is  such  an  as- 
signment as  the  legislature  designed  to  regu- 
late by  the  provisions  of  the  Code  (Civ.  Code, 
3449-3473)-  II  n°t)  then  those  provisions 
would  as  well  be  repealed.  It  has  been  sev- 
eral times  assumed  in  this  court  that  such  a 
trust  indicates  an  assignment  of  that  nature. 
Dana  ?>.  Stanford,  10  Cal.  269;  Wellington  v. 
Sedgwick,  12  Cal.  469;  Saunderson  v.  Broad- 
well,  82  Cal.  133.  The  provision  that  a  sur- 
plus of  proceeds  remaining  after  satisfac- 
tion of  the  claims  of  the  creditors  named 
should  be  returned  to  the  grantors  does  not, 
as  supposed  by  appellants,  distinguish  the  con- 
tract as  one  of  security  only.  Hall  v.  Deni- 
son,  17  Vt.  318;  Lochte  v.  Blum  (Tex.  Civ. 
App.  1895),  3°  S-  W.  Rep.  925.  The  reserva- 
tion of  an  interest  in  the  possible  surplus — 
not  in  the  property  itself — marks  the  transac- 
tion more  clearly  as  an  assignment  for  the 
benefit  of  creditors.  Kenefickz>.  Perry, 61  N. 
H.364."  Sabichi  v.  Chase,  108  Cal.  81,  per 
Britt,  C. 

2.  Absolute  Transfer  of  Title  Necessary. — A 

pledge  of  choses  in  action  to  a  trustee,  for 
the  benefit  of  certain  creditors,  does  not  con- 
stitute an  assignment  for  the  creditors,  since 
an  equitable  estate  remains  in  the  pledgor. 
Goodbar  v.  Locke,  56  Ark.  314. 

A  pledge  or  mortgage  to  secure  future  ad- 
vances to  be  made  by  the  pledgee  to  pay  the 
debts  of  the  pledgor,  not  exceeding  an  amount 
specified,  with  power  to  pledge  or  mortgage 
the  property  to  others  to  secure  any  money 
he  might  borrow  to  make  the  advances,  is  no 
assignment  for  the  benefit  of  creditors.  It 
transfers  no  ownership  except  so  far  as  needed 
to  secure  the  pledgee  for  the  advances  he 
might  make.  Beans  v.  Bullitt,  57  Pa.  St.  221 ; 
Kalkman  v.  McElderry,  16  Md.  57;  Brown  v. 
Holcomb,  9  N.  J.  Eq.  297.  See  also  Britton 
v.  Lorenz,  45  N.  Y.  51. 
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Power  of  Attorney  to  Collect  Debts. — Therefore  it  has  been  held  that  a  mere  power 
of  attorney  from  a  debtor  to  another  to  collect  debts  and  apply  the  proceeds 
to  the  payment  of  creditors  of  the  former  is  not  an  assignment.1  But  an 
assignment  is  not  rendered  invalid  by  the  fact  that  it  includes  a  power  of 
attorney  to  the  assignee  to  collect  debts,  if  such  power  is  to  be  exercised  for 
the  sole  benefit  of  the  creditors.2 


The  assignment  must  convey  and  transfer 
the  absolute  legal  and  equitable  title  to  the 
assignee,  free  from  all  control  of  the  assignor. 
It  must  l)r  an  absolute  appropriation  of  the 
property  to  the  payment  of  the  debts.  It 
must  pass  both  the  legal  and  equitable  title 
to  the  property,  absolutely  beyond  the  control 
of  the  assignor,  except  as  to  the  unemployed 
balance  after  the  payment  of  the  debts  which 
would  naturally  revert  to  the  assignor.  But 
when  a  debtor  transfers  property  to  a  third 
person  to  pay  to  his  creditors  without  trans- 
ferring the  absolute  legal  and  equitable  title, 
the  relation  of  such  third  person  to  the  debtor 
is  that  of  an  agent,  until  the  creditor  assents 
to  the  transaction,  and  until  such  assent  the 
debtor  may  revoke  the  intended  appropria- 
tion ;  and  when  collections  are  to  be  made  by 
the  agent  in  the  name  of  the  debtor,  and  the 
business  transacted  in  the  debtor's  name,  the 
title  remains  in  him  and  an  action  must  be 
brought  in  his  name.  Sandmeyer  v.  Dakota 
F.  &  M.  Co.,  2  S.  Dak.  346. 

Statement  of  the  Rule. — In  Walker  v.  Ross, 
150  111.  50,  Pleasants,  J.,  reviewing  the  Illi- 
nois cases,  said:  "These  cases  further  hold 
that  there  must  be  an  absolute  transfer  of  the 
whole  interest  of  the  assignor,  legal  and 
equitable,  in  the  property  assigned  in  trust 
for  the  benefit  of  creditors;  and  hence  that 
absolute  conveyances  made  directly  to  the 
creditor  in  payment,  or  any  form  of  lien  so 
given  as  security  for  the  payment,  of  a  bona 
fide  debt,  though  having  the  effect  to  give 
him  a  preference,  is  not  an  assignment  for  the 
benefit  of  creditors  within  the  meaning  of  the 
statute.  Wherever  such  instruments  have 
been  held  void  under  section  13,  it  has  been 
upon  the  ground  that,  having  been  made  in 
contemplation  of  an  assignment  in  trust  after- 
wards actually  executed,  they  were  to  be 
deemed  a  part  of  it  (Preston  v.  Spauld- 
ing,  120  111.  208;  Young  v.  Clapp,  147  111. 
176) ;  otherwise  a  debtor,  solvent  or  insolvent, 
notwithstanding  the  statute,  may  lawfully 
transfer  any  part  or  the  whole  of  his  property, 
absolutely,  in  payment,  or  encumber  it  by 
mortgage,  deed  of  trust  in  the  nature  of  a 
mortgage,  judgment  confessed,  or  pledge,  as 
security  for  the  payment  of  such  debts  pre- 
f  1  red.  Chicago  First  Nat.  Bank  v.  North 
Wisconsin  Lumber  Co.,  41  111.  App.  383." 

Pennsylvania. — The  transaction  must  be  in 
substance  an  absolute  transfer  of  property  in 
trust  for  the  benefit  of  creditors.  Therefore, 
where  debtors  residing  in  Montgomery  county, 
being  financially  embarrassed,  obtained  an 
extension  of  time  from  their  creditors,  and 
in  consideration  thereof  gave  a  mortgage 
on  their  real  estate  to  C,  who  resided  in  Phila- 
delphia county,  to  secure  their  liabilities  thus 
extended,  and  C.  sold  the  property  under  the 
mortgage,  and   subsequently,  regarding  the 


mortgage  as  an  assignment  for  the  benefit  of 
creditors  under  the  Act  of  1836,  filed  his  ac- 
count in  the  Common  Pleas  of  Montgomery 
county,  as  provided  in  that  act,  it  was  held 
that  the  mortgage  was  not  an  assignment  for 
creditors  within  the  act,  and  that  the  jurisdic- 
tion over  the  account  was  in  the  Common 
Pleas  of  Philadelphia  county,  the  domicile  of 
the  trustee.    Johnson's  Appeal,  103  Pa.  St.  373. 

Texas. — In  Burnham  v.  Logan,  88  Tex.  1, 
the  Texas  Supreme  Court  held  that  the  in- 
strument in  question  was  not  a  mortgage,  but 
an  assignment,  because  it  passed  the  title  to 
the  assignee  in  trust  for  the  creditors;  while 
in  Little  v.  Vanleer  (Tex.  1895), 29  S.  W.  Rep. 
1065,  decided  by  the  same  court  one  week 
later,  it  was  held  that  the  instrument  in  ques- 
tion was  not  an  assignment,  because  it  did  not 
pass  title  to  the  assignee,  but  gave  him  a  mere 
power  of  sale  and  to  execute  deeds  in  the 
name  of  the  assignor.  The  case  last  cited  is 
followed  in  H.  T.  Simon-Gregory  Dry  Goods 
Co.  v.  Dean  (Tex.  Civ.  App.  1896),  35  S.  W. 
Rep.  305. 

Wisconsin. — A  direction  by  a  solvent  debtor 
to  one  to  pay  certain  money  of  the  debtor's  to 
certain  of  his  creditors  is  not  a  voluntary  as- 
signment for  the  benefit  of  creditors.  Little 
Wolf  River  Imp.  Co.  v.  Jackson,  66  Wis.  42. 

Cessio  Bonorum  in  Louisiana. — As  to  the 
effect  of  the  cessio  bonorum  which  a  debtor 
makes  under  the  Louisiana  insolvent  law,  see 
Geilinger  v.  Philippi,  133  U.  S.  254,  where 
Fuller,  C.  J.,  says:  "It  is  therefore  immate- 
rial that  title  may  not  rest  absolutely  in  the 
syndic  or  creditors.  It  is  enough  that  the 
surrender  operates  as  a  transfer  for  the  spe- 
cific purpose  of  the  disposal  of  the  property 
and  the  distribution  of  the  proceeds  in  con- 
curso  among  the  creditors  and  is  protected  ac- 
cordingly. Rivas  v.  Hunstock,  2  Rob.  (La.) 
187;  Laforest  v.  His  Creditors,  18  La.  Ann. 
292  ;  West  v.  His  Creditors,  8  Rob.  (La.)  123." 

1.  Power  of  Attorney  to  Collect  Debts  Not  As- 
signment.— Henderson's  Appeal,  31  Pa.  St. 
502;  Griffin  v.  Rogers,  38  Pa.  St.  382;  Beans 

,  v.  Bullitt,  57  Pa.  St.  221. 

The  directors  of  a  railroad  company  deliv- 
ered to  a  "  trustee"  certain  state  bonds,  "for 
the  protection  of  the  creditors,"  with  a  direc- 
tion to  pay  them  to  such  creditors  as  would 
receive  them  at  a  specified  price,  the  balance 
of  their  claims  to  be  paid  in  drafts;  all  bonds 
remaining  and  not  accepted  by  creditors  as 
above,  within  a  specified  time,  to  be  returned 
to  the  company.  It  was  held  that  the  trans- 
action was  not  an  assignment,  passing  the 
legal  title  to  the  trustee,  but  merely  an  ap- 
pointment of  him  as  agent,  leaving  the  title 
in  the  company.  Banning  -'.  Sibley,  3  Minn. 
389- 

2.  Deed  of  Assignment  Containing  Power  of 
Attorney. — The  fact  that  in  the  deed  of  assign- 

o  Volume  III. 


Nature — Distinctions. 


BENEFIT  OF  CREDITORS. 


Direct  Transfers. 


5.  Direct  Transfers  to  Creditors  Distinguished. — It  follows  from  the  preceding 
rules,  that  transfers  made  directly  to  creditors,  without  the  intervention  of  a 
trustee,  are  not  assignments  for  the  benefit  of  creditors. 1 


ment  a  power  of  attorney  is  formally  given  to 
the  assignee,  and  that  he  is  in  terms  appointed 
the  assignor's  agent,  does  not  render  the  as- 
signment void  when  it  appears  that  his  powers 
are  to  be  exercised  solely  for  the  beneficiaries, 
and  that  the  sole  purpose  is  to  enable  him  to 
collect  the  assets  and  pay  the  debts.  Rich- 
ardson v.  Stringfellow,  100  Ala.  416. 

A  power  of  attorney  to  collect  certain 
moneys,  and  pay  them  to  certain  creditors,  in 
a  prescribed  order  of  preference,  is  virtually 
an  assignment;  and  though  such  power  is  rev- 
ocable, it  is  no  longer  so  after  the  collection 
of  the  moneys,  and  holding  them  ready  for 
distribution,  according  to  the  terms  of  the 
trust.  Watson  v.  Bagaley,  12  Pa.  St.  164,  51 
Am.  Dec.  595. 

English  and  United  States  Doctrines  Contrasted. 
— In  Smith  v.  Jones,  18  Neb.  481,  the  court,  per 
Maxwell,  J.,  said:  "In  England  the  courts 
seem  to  hold  that  primarily  [voluntary  assign- 
ments for  the  benefit  of  creditors]  do  not 
create  a  trust  nor  clothe  the  creditors  with 
the  character  of  cestuis  que  trustent,  but 
merely  make  the  assignee  an  agent  of  the 
debtor  to  dispose  of  and  apply  the  property 
under  the  debtor's  directions.  Garrard  v. 
Lauderdale,  3  Sim.  1;  Walwyn  v.  Coutts,  3 
Sim.  14;  Acton  v.  Woodgate,  2  Myl.  &  K. 
492;  Brooks  v.  Marburv,  n  Wheat.  (U.S.)  78. 
In  this  country,  however,  it  is  generally  held 
that  a  voluntary  assignment  for  the  benefit  of 
creditors,  if  valid,  is  not  a  mere  agency  of 
the  debtor,  but  creates  trust  relations,  and 
the  creditors  are  the  beneficiaries.  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  (N.Y.)  129,  7  Am. 
Dec.  478;  Shepherd  v.  McEvers,  4  Johns.  Ch. 
(N.Y.)  136,  8  Am.  Dec.  561  ;  Nicoll  v.  Mum- 
ford,  4  Johns.  Ch.  (N.Y.)  523  ;  Ward  v.  Lewis, 
4  Pick.  (Mass.)  518;  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  118;  Pingree  v.  Corn- 
stock,  18  Pick.  (Mass).  46;  Read  v.  Robin- 
son, 6  W.  &  S.  (Pa.)  329;  McKinney  v, 
Rhoads,  5  Watts  (Pa.)  343;  England  v.  Reyn- 
olds, 38  Ala.  370.  The  assignee  therefore 
can  maintain  an  action  to  protect  the  trust 
estate."  These  views  are  adopted  by  Cobb, 
C.  J.,  in  Commercial  Nat.  Bank  State 
Bank,  33  Neb.  306,  and  though  some  of  the 
authorities  do  not  seem  directly  in  point,  the 
rule  is  correctly  presented  as  it  prevails  in 
the  Untied  States  and  as  it  formerly  existed 
in  England. 

These  views  of  the  Nebraska  court  as  to  the 
English  rule  were  held  in  1834  by  the  Dela- 
ware Chancellor  in  Waters  v.  Comly,  3  Harr. 
(Del.)  125,  and  sustained  by  Bayard,  C.  J., 
of  the  Court  of  Errors  and  Appeals.  The 
chancellor  said  :  "  The  deed  merely  operates, 
said  Sir  J.  Leech,  as  a  power  to  the  trustees 
which  is  revocable  by  the  debtor,  and  has  the 
same  effect  as  if  the  debtor  had  delivered 
money  to  an  agent  to  pay  his  creditors  and  be- 
fore any  payment  made  by  the  agent  or  com- 
munication by  him  to  the  creditors  had  re- 
called the  money  so  delivered.     Acton  v. 


Woodgate,  2  Myl.  &  K.  495.  And  the  pres- 
ent Lord  Chancellor  when  master  of  the  rolls 
in  the  case  of  Bill  v.  Cureton,  2  Myl.  &  K.  511, 
observed  in  Walwyn  v.  Coutts,  3  Sim.  14,  and 
Garrard  v.  Lauderdale,  3  Sim.  1,  the  charac- 
ter of  trustee  and  cestui  que  trust  never  existed 
between  the  creditor  and  the  trustees,  for  the 
settler  himself  was  the  only  cestui  que  trust, 
and  therefore  he  was  entitled  to  direct  the  ap- 
plication of  the  trust  fund.  *  *  *  A  man  who, 
without  any  communication  with  his  cred- 
itors, puts  property  into  the  hands  of  trustees 
for  the  purpose  of  paying  his  debts,  proposes 
only  a  benefit  to  himself  and  not  to  his  cred- 
itors." This  case  of  Waters  v.  Comly,  3 
Harr.  (Del.)  125,  is  cited  as  a  binding  author- 
ity in  Elliott  v.  Montell,  7  Houst.  (Del.)  194. 

1.  Transfers  Directly  to  Creditors. — May  v. 
Tenny,  148  U.  S.  66. 

Test. — In  a  late  opinion  of  the  Supreme 
Court  of  the  United  States  this  language  is 
used:  "It  is  sometimes  difficult  to  determine 
whether  a  particular  instrument  is  a  mort- 
gage or  an  assignment  with  preferences.  The 
test  most  frequently  applied  is  whether  the 
conveyance  is  of  all  the  property  of  the  debtor, 
and  is  made  to  a  trustee  for  the  benefit  of 
certain  creditors.  In  such  cases  it  is  usually 
held  to  be  an  assignment,  but  if  the  convey- 
ance be  made  directly  to  the  creditor  himself, 
it  is  ordinarily  treated  as  a  chattel  mortgage." 
Davis  v.  Schwartz,  155  U.  S.  631. 

Alabama. — An  absolute  sale  or  conveyance 
by  an  insolvent  debtor  to  a  creditor,  if  fair  and 
reasonable  and  with  no  use  reserved  to  the 
debtor,  will  not  at  the  instance  of  other  cred- 
itors be  treated,  under  the  Alabama  Code  of 
1876,  as  part  of  a  general  assignment  executed 
soon  afterwards,  though  executed  in  anticipa- 
tion of  it  and  with  notice  to  the  creditor  that 
the  debtor  intended  to  make  a  general  assign- 
ment. Ellison  v.  Moses,  95  Ala.  221 ;  Otis  v. 
Maguire,  76  Ala.  295;  Danner  v.  Brewer,  69 
Ala.  191 ;  Comer  v.  Constantine,  86  Ala.  492. 

California. — A  debtor,  being  largely  in- 
debted, conveyed  by  an  instrument  in  writing 
valuable  personal  property  to  certain  persons, 
as  a  committee  appointed  by  and  representing 
themselves  and  about  ninety-five  of  his  other 
creditors,  reserving  in  himself  the  right  of 
redemption  within  six  days;  and  at  the  same 
time  he  delivered  possession  of  the  property, 
and  the  said  creditors  executed  to  him  receipts 
in  full.  It  was  held  that  the  transaction  was 
not  an  "assignment  for  the  benefit  of  credit- 
ors "  within  the  meaning  and  prohibition  of 
section  39  of  the  statute  of  1852,  p.  69.  Law- 
rence v.  Neff,  41  Cal.  566. 

Georgia. — An  insolvent  partnership  does  not 
make  its  assignment  void  by  executing  and 
delivering  to  several  of  its  creditors  mort- 
gages upon  all  its  assets,  of  the  same  date  and 
executed  and  recorded  at  the  same  time  and 
each  referring  to  the  others  and  providing 
that  each  should  be  of  the  same  rank.  Such 
mortgages  do  not  transfer  title  as  does  an 
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The  New  York  Rulo. — As  such  a  direct  transfer  to  creditors  is  not  an  assignment 
in  trust,  it  is  held  in  New  York  not  to  be  void  as  creating  a  trust  for  the 
grantor.1 

The  Texas  Difficulty. — The  Texas  Court  of  Civil  Appeals  has  experienced  some 
difficulty  in  applying  the  tests  prescribed  by  the  Supreme  Court  of  that  state 
for  determining  whether  an  instrument  is  an  assignment  or  not,  but  the  Texas 
courts  agree  in  holding  that  a  transfer  or  conveyance  made  directly  to  creditors 


assignment.  Ilollingsworth  v.  Johns,  92  Ga. 
428. 

Illinois. — An  insolvent  debtor  mortgaged  his 
stork  of  goods  to  certain  creditors,  then  im- 
mediately gave  a  second  mortgage  on  the 
same  goods  to  certain  other  creditors,  and 
assigned  all  his  accounts  to  a  third  set  of 
creditors.  It  was  held  that  these  transactions 
did  not  constitute  a  general  assignment  for 
the  benefit  of  creditors.  Walker  v.  Ross,  150 
111.  50. 

In  Browne-Chapin  Lumber  Co.  v.  Union 
Nat.  Bank,  159  111.  458,  a  debtor  transferred 
all  of  his  accounts  and  choses  in  action  to'  a 
creditor,  to  secure  the  payment  of  an  indebt- 
edness, the  surplus,  if  any,  to  be  returned  to 
him ;  he  also  executed  chattel  mortgages  to 
secure  other  indebtedness  to  the  same  cred- 
itor. It  was  held  that  these  transfers  did  not 
constitute  a  voluntary  assignment  for  the 
benefit  of  creditors,  although  their  effect  was 
to  give  a  preference  to  the  particular  creditor. 
See  also  Chicago  First  Nat.  Bank  v.  North 
Wisconsin  Lumber  Co.,  41  111.  App.  383. 

Iowa. — In  Roberts  v.  Press  (Iowa  1896),  66 
N.  W.  Rep.  756,  Kinne,  J.,  said  :  "  We  are 
not  called  upon  to  review  the  many  cases  de- 
cided by  this  court  [under  Iowa  Code,  §  21 15] 
touching  what  acts  will  constitute  a  transac- 
tion a  general  assignment  for  the  benefit  of 
creditors.  It  has  often  been  held  that  wheth- 
er or  not  certain  acts  would  constitute  such 
an  assignment  was  a  question  to  be  deter- 
mined by  the  intent  of  the  parties.  Kohn  v. 
Clement,  58  Iowa  589;  Cadwell's  Bank  v. 
Crittenden,  66  Iowa  237  ;  Letts  v.  McMaster, 
83  Iowa  455 ;  Gage  v.  Parry,  69  Iowa  605 ; 
Aulman  v.  Aulman,  71  Iowa  124,  60  Am. 
Rep.  783;  Perry  v.  Vezina,  63  Iowa  26;  Far- 
well  v.  Cunningham,  86  Iowa  69.  With  this 
rule  in  mind,  let  us  turn  to  the  facts.  There 
is  an  entire  absence  of  evidence  as  to  any  in- 
tent on  the  part  of  B.  S.  Press  to  make  an  as- 
signment for  the  benefit  of  creditors.  *  *  * 
That  he  was  insolvent,  and  mortgaged  his 
entire  property  to  secure  certain  of  his  cred- 
itors, and  by  so  doing  other  creditors  were 
defeated  in  the  collection  of  their  debts,  does 
not  constitute  such  act  an  assignment  for  the 
benefit  of  creditors.  Lampson  v.  Arnold,  19 
Iowa  485;  Clement  v.  Johnson,  85  Iowa 
569" 

Nebraska. — An  instrument  in  the  form  of  a 
mortgage  or  bill  of  sale  will  not  be  held  to  be 
an  assignment  for  the  benefit  of  creditors  un- 
less it  creates  a  trust  in  favor  of  some  person 
other  than  the  mortgagor  or  vendor.  Costello 
v.  Chamberlain,  36  Neb.  45. 

Where  a  chattel  mortgage  was  taken  by  a 
creditor  of  the  mortgagor  upon  all  his  prop- 
erty, its  purpose  being  not  only  to  secure  a 


debt  due  the  mortgagee  but  also  to  secure  other 
creditors  of  the  mortgagor  not  named  therein, 
whose  rights  were  not  expressly  reserved 
from  the  operation  of  the  Nebraska  assign- 
ment law,  the  mortgage  was  held  to  be  an 
irregular  and  prohibited  voluntary  assign- 
ment.   Stewart  v.  Stewart,  36  Neb.  558. 

Pennsylvania.  —  An  assignment  direct  to 
creditors  named  "and  to  any  other  person 
having  a  claim  against  the  firm,"  without  the 
intervention  of  a  trustee,  is  not  within  the 
Pennsylvania  Act  of  1808  (2  Smith's  L.  132), 
requiring  all  assignments  for  the  benefit  of 
creditors  to  be  recorded,  etc.  Claflin  v.  Mag- 
laughlin,  65  Pa.  St.  492. 

An  assignment  by  a  debtor  to  certain  speci- 
fied creditors,  of  a  number  of  claims  in  the 
hands  of  an  attorney  for  collection,  is  not 
converted  into  an  assignment  in  trust  by  in- 
dorsing on  a  list  of  those  claims  as  follows: 
"  I  assign  to  H.  L.  R.,"  the  attorney  of  the 
creditors,  "  this  list  of  accounts  for  the  use 
named  in  his  receipt  to  me  of  this  date." 
Henderson's  Appeal,  31  Pa.  St.  502. 

Vermont. — A  conveyance  by  a  debtor  of  all 
his  property  to  certain  creditors  as  security 
for  debts  which  he  owed  them,  and  for  liabil- 
ities incurred  by  them  in  his  behalf,  is  amort- 
gage,  and  not  within  the  statute  relating  to 
assignments.  To  bring  an  instrument  within 
that  statute  there  must  be  a  trust  created  for 
the  benefit  of  some  person  other  than  the 
grantee.    McGregor  v.  Chase,  37  Vt.  225. 

1.  Rule  in  New  York. — An  assignment  direct 
to  creditors  is  not  an  assignment  in  trust,  and 
is  not  void  as  creating  a  trust  for  the  grantor, 
contrary  to  2  New  York  Rev.  Stat.  135,  §  1. 
The  conveyance  is  in  effect  a  mortgage.  Van 
Buskirk  v.  Warren,  4  Abb.  App.  Dec.  (N.  Y.) 
457.  And  see,  to  the  same  effect,  Leitch  v. 
Hollister,  4  N.  Y.  211.  See  also  Dias  v.  Bou- 
chaud,  10  Paige  (N.  Y.)  461,  as  to  distinctions 
between  a  voluntary  assignment  and  a  sale  or 
mortgage. 

To  constitute  a  general  assignment  within 
the  meaning  of  the  New  York  Act  of  1887, 
prohibiting  preferences  beyond  one-third  of 
the  value  of  the  assignor's  property,  it  must 
include  all  his  property,  and  the  assignee 
must  be  a  trustee  and  not  the  absolute  owner, 
mortgagee,  or  pledgee.  Brown  v.  Guthrie, 
no  N.  Y.  441;  Maas  v.  Falk  (Supreme  Ct.), 
54  N.  Y.  St.  Rep.  160. 

An  assignment  of  personalty  to  a  creditor 
as  security,  and  a  subsequent  assignment  to 
other  creditors  of  the  surplus  that  may  arise, 
do  not  make  the  first  assignee  a  trustee  for 
the  other  creditors,  nor  does  the  transaction 
create  a  trust  or  a  general  assignment  within 
the  assignment  Act  of  1877.  Boessneck  v. 
Cohn  (Supreme  Ct.),  7  N.  Y.  Supp.  620. 
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without  an  intervening  trustee  is  not  an  assignment  by  any  reach  of  con- 
struction.1 

Sales  Distinguished  from  Assignments. — A  sale  has  been  generally  distinguished 
from  an  assignment  by  the  absence  from  it  of  the  trust  element  which  is 
essential  to  assignments.  Thus  a  Missouri  court  has  said  that  in  a  sale  of 
property  there  is  a  fixed  price  but  no  trust,  while  in  an  assignment  there  is  a 
trust  and  no  fixed  value  given  to  the  property.2 


1.  Texas  Rule. — In  Adams  v.  Bateman  (Tex. 
Civ.  App.  1895),  29  S.  W.  Rep.  1124,  riling  1 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  845, 
the  Court  of  Civil  Appeals  speaks  as  follows, 
by  Stephens,  J.  :  "  In  holding  this  conveyance, 
as  well  as  that  previously  construed  by  us  in 
Taylor  v.  Missouri  Glass  Co.,  6  Tex.  Civ. 
App.  337,  to  be  a  mortgage,  we  followed  what 
we  understood  to  be  the  rule  announced  in 
the  latest  case  then  extant,  that  of  Laird  v. 
Weiss,  85  Tex.  93,  to  wit,  that,  if  the  instru- 
ment states  in  terms  that  it  is  made  '  to 
secure'  the  payment  of  debts,  a  condition  of 
defeasance  will  be  implied.  We,  however, 
expressed  the  view,  then  entertained  and  since 
strengthened,  that  the  distinction  between 
mortgages  with  power  of  sale  and  voluntary 
assignments  had  been  '  very  finely  drawn  '  in 
this  state.  Taylor  v.  Missouri  Glass  Co., 
6  Tex.  Civ.  App.  337."  The  court  then  pro- 
ceeds to  consider  the  cases  of  Preston  v. 
Carter,  80  Tex.  388;  Johnson  v.  Robinson, 
68  Tex.  400;  Foreman  v.  Burnette,  83  Tex. 
396;  Watterman  v.  Silberberg,  67  Tex.  100; 
and  quotes  this  language  of  Robinson,  J.,  in 
Jackson  v.  Harby,  65  Tex.  710:  "It  is  to  be 
observed  that  the  instrument  vests  the  title 
in  the  preferred  creditors  and  not  in  the 
trustees.  Where  this  is  done  the  conveyance 
is  held  to  be  a  mortgage  and  not  an  assign- 
ment." *  *  *  Continuing,  the  court  observes  : 
"  Applying  the  decision  of  our  Supreme  Court 
in  Burnham  v.  Logan,  88  Tex.  1,  to  this  case, 
we  are  clearly  justified  in  the  conclusion  *  *  * 
that  the  statement  in  the  Bateman  &  Bro.  con- 
veyance that  it  was  made  '  for  the  purpose  of 
securing  the  payment'  of  the  debts  therein 
mentioned,  though  not  without  significance, 
is  not  conclusive  against  the  contention  that  it 
is  an  assignment.  We  must  now,  therefore, 
look  elsewhere  in  the  instrument  for  the  con- 
clusive 'distinguishing  characteristics  of  a 
mortgage.'  If  found  at  all  they  must  be  found 
in  the  concluding  portion,  providing  for  a 
return  of  the  surplus  and  undisposed-of  prop- 
erty to  the  grantors.  In  Wetzel  * .  Simon,  87 
Tex.  403,  Chief  Justice  Gaines  uses  this  lan- 
guage :  '  We  mean  by  an  assignment  a 
conveyance  which  is  made  simply  to  pay  debts, 
and  which  neither  provides  for  a  defeasance 
nor  for  a  return  of  the  surplus  after  the  debts 
are  paid  ;  and  not  an  instrument  in  the  form  of 
a  conveyance,  which  is  merely  intended  to  se- 
cure a  debt,  and  stipulates  that  upon  its  pay- 
ment the  property  or  any  surplus  which  may  re- 
main shall  be  returned  to  the  grantor.'  *  *  * 
Similar  language  was  employed  in  Johnson  v. 
Robinson,  68  Tex.  400.  In  neither  of  these 
cases,  however,  did  the  instrument  contain 
any  such  clause  as  the  one  now  under  consid- 
eration.   Nor  have  we  been  able  to  find  any 


case  where  the  instrument  was  construed  to  be 
a  mortgage  solely  on  account  of  such  a  clause, 
unless  it  be  the  above  case  of  Tittle  v.  Van- 
leer  (Tex.  1895),  29  S.  W.  Rep.  1065,  the  last 
decided  by  the  Supreme  Court.  Even  in  that 
case  the  opinion  of  Justice  Denman  seems  to 
place  the  decision  in  part,  at  least,  upon  an- 
other ground.  He  says  :  '  The  instrument  in 
question  transfers  the  property  to  Vanleer  as 
a  trustee,  authorizes  him  to  sell  and  make  deed 
in  the  name  of  the  grantors,  and  provides  for 
return  of  the  surplus  to  the  grantors,  and 
appears  to  have  all  the  elements  of  an  ordinary 
trust  deed,  which,  under  the  settled  rule  in 
this  state,  does  not  vest  title  in  the  trustee. 
Stiles  f.  Hill,  62  Tex.  429;  Watterman  v.  Sil- 
berberg, 67  Tex.  101.'  The  words,  '  in  the 
name  of  the  grantors,'  are  underscored.  We 
infer,  therefore,  that  they  were  construed  as 
indicating  an  intention  on  the  part  of  the 
grantors  to  reserve  to  themselves  the  title 
which  the  instrument  had  in  terms  so  emphat- 
ically conveyed  away,  and  that,  therefore,  be- 
yond the  creation  of  a  lien,  the  instrument 
was  but  a  power  of  attorney,  a  mortgage 
with  power  of  sale.  This  view  of  the  newly- 
discovered  distinguishing  characteristic  of  a 
mortgage  would,  however,  prove  too  much. 
It  would  overturn  the  decision  in  Burnham 
v.  Logan,  88  Tex.  1,  rendered  only  a  week 
before." 

2.  Assignments  ana    Sales  Distinguished. — 

Becker  v.  Rardin,  107  Mo.  111. 

In  Alabama,  prior  to  the  amendatory  Act  of 
1893,  an  absolute  sale  by  a  debtor  of  all  his 
property,  either  upon  a  present  consideration 
or  in  payment  of  an  existing  debt,  was  not 
within  the  statute,  and  could  not  be  declared 
a  general  assignment  for  the  benefit  of  cred- 
itors. The  amendment  makes  no  change 
whatever  in  the  existing  law,  except  to  bring 
within  the  statute  absolute  conveyances  by  a 
debtor  of  substantially  all  his  property  in  pay- 
ment of  a  prior  debt,  placing  such  convey- 
ances upon  a  similar  footing  with  conveyances 
for  the  security  of  debts  prior  to  the  amend- 
ment.   Strickland  v.  Gay,  104  Ala.  375. 

Arkansas. — A  bill  of  sale  by  an  insolvent 
debtor  in  payment  of  a  creditor's  claim,  and 
in  consideration  that  the  creditor  makes  cer- 
tain payments  on  the  debtor's  accounts  with 
other  creditors,  after  acceptance  by  the  cred- 
itor, is  not  an  assignment.  Rice  v.  Wood 
(Ark.  1896),  33  S.  W.  Rep.  636. 

The  Georgia  doctrine  is  that  the  element  of 
trust,  either  express  or  implied,  or  secret,  dis- 
tinguishes an  assignment  for  creditors  from 
a  sale.  Powell  v.  Kelly,  82  Ga.  1;  Watkins 
v.  Pope,  38  Ga.  514. 

The  case  of  Coggins  v.  Stephens,  73  Ga. 
414,  turned  on  the  fact  of  a  secret  trust. 
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Mortgages  Distinguished  from  Assignments.— An  instrument  in  the  form  of  a  mort- 
i ;.i ;;<.•  with  a  formal  defeasance  clause  has  generally  been  adjudged  a  mortgage 
and  not  an  assignment  for  creditors,  where  the  parties  intended  it  to  be  a 
mortgage  and  the  mortgagor  did  not  intend  to  part  with  the  title.1 


Michigan. — A  bill  of  sale  in  payment  of  a 
iK'ht,  not  purporting  to  cover  and  not  in  fact 
covering  all  of  the  debtor's  property,  is  not 
under  the  Michigan  statute  an  assignment  for 
the  benefit  of  creditors,  and,  as  such,  void  for 
an  unlawful  preference.  Bresson  v.  Mussel- 
man,  86  Mich.  186;  Sheldon  v.  Mann,  85 
Mich.  265. 

Missouri. — The  fact  that  the  bill  of  sale  pro- 
vides that  if  the  value  of  the  property  ex- 
ceeds the  indebtedness  required  in  it  to  be 
paid  by  the  vendee  the  surplus  shall  be  paid 
over  to  other  creditors,  does  not  make  it  an 
assignment.  Becker  v.  Rardin,  107  Mo.  111; 
Keiler  v.  Tutt,  31  Mo.  301. 

New  Hampshire. — Where  the  partners  of  an 
insolvent  firm,  by  an  instrument  under  seal, 
assign  and  convey  all  the  firm  property  to  a 
creditor  as  agent  of  and  in  trust  for  all  other 
creditors,  whose  names  shall  be  signed  to  an 
agreement  thereto  annexed,  accepting  the 
property  in  full  satisfaction  of  their  respective 
debts,  the  conveyance,  in  the  absence  of  fraud, 
is  to  be  regarded  as  an  ordinary  sale  for  val- 
uable consideration  and  not  as  an  assignment. 
Kenefick  v.  Perry,  61  N.  H.  363,  followed 
in  Hosmer  v.  Farley  (N.  H.  1892),"  27  Atl. 
Rep.  223. 

New  Tork. — There  is  a  well-defined  dis- 
tinction between  a  general  assignment  for  the 
benefit  of  creditors  and  a  deed  or  bill  of  sale. 
The  former  is  a  transfer  by  a  debtor  of  his 
property  to  another  in  trust  to  sell,  convert  it 
into  money  and  distribute  the  proceeds  among 
his  creditors.  It  implies  a  trust  and  contem- 
plates the  intervention  of  a  trustee.  The 
others  import  an  absolute  sale  and  transfer  of 
the  title  to  be  held  and  enjoyed  by  the  pur- 
chaser without  any  attending  trust.  Tomp- 
kins v .  Hunter,  149  N.  Y.  117. 

Pennsylvania. — Where  a  party  who  had 
failed,  sold  by  bill  of  sale  and  delivered  his 
stock,  etc.,  to  another  in  consideration  of 
claims  held  against  him  by  the  purchaser  and 
a  part  of  his  other  creditors,  who  had  previ- 
ously made  an  arrangement  among  them- 
selves to  divide  the  proceeds  pro  rata;  and 
the  jury  found  that  the  transaction  was  bona 
fide;  it  was  held  that  the  transaction  was  not 
an  assignment  for  creditors  but  a  sale.  Lock- 
hart  v.  Stevenson,  61  Pa.  St.  64. 

An  assignment  of  property  by  a  debtor  to 
two  of  his  creditors,  for  the  use  of  them  and 
others,  in  consideration  that  they  would  re- 
lease him,  is  not  a  sale,  but  an  ordinary  assign- 
ment for  the  benefit  of  creditors,  the  plaintiff 
having  a  resulting  interest  in  the  surplus; 
and  the  creditors  are  not  liable  to  pay  off  a 
subsisting  incumbrance  beyond  the  amount 
realized  from  the  property  assigned.  Blank 
v.  German,  5  W.  &  S.  (Pa.)  36. 

1.  Mortgages — Assignments. — Smith  v.  Em- 
pire Lumber  Co.,  57  Ark.  222.  And  in  such 
a  case  the  fact  that  the  instrument  "  provides 
that  the  mortgagor  should  surrender  imme- 


diate possession  to  the  trustee  for  the  mort- 
gagees, does  not  convert  it  into  an  assignment. 
To  accomplish  that  result,  it  must  be  shown 
that  it  was  the  intention  that  the  debtor  should 
be  divested,  not  only  of  his  control  over  his 
property,  but  also  of  his  title."  Robson  v. 
Tomlinson,  54  Ark.  229. 

The  test  in  Arkansas,  whether  an  instru- 
ment is  an  assignment  or  a  mortgage,  is 
whether  or  not  the  debtor  has  made  an  abso- 
lute appropriation  of  his  property  for  the  pay- 
ment of  debts  without  reserving  to  himself  an 
equity  of  redemption  therein.  Appolos  v. 
Brady,  49  Fed.  Rep.  401. 

California. — In  Sabichi  v.  Chase,  108  Cal. 
81,  Britt,  C,  said:  "The  distinction  between 
[a  mortgage]  and  an  assignment  for  the  benefit 
of  creditors  has  been  thus  stated  :  '  If  the  con- 
veyance is  to  a  trustee,  and  the  debtor  intends 
to  divest  himself,  not  only  of  the  title  to  the 
property,  but  of  all  control  over  it;  if  it  is  in- 
tended as  an  absolute  conveyance  of  all  of  his 
property,  and  is  made  for  the  purpose  of 
securing  a  distribution  of  its  proceeds  among 
his  creditors,  or  a  portion  of  them,  in  legal 
effect  it  is  an  assignment  for  the  benefit  of 
creditors,  no  matter  what  name  or  designation 
the  parties  may  have  given  it.  On  the  other 
hand,  if  the  intention  of  the  debtor  is  merely 
to  secure  his  debt  to  one  or  more  of  his 
creditors,  and  the  conveyance  is  not  intended 
as  an  absolute  disposition  of  his  property, 
but  he  reserves  to  himself  a  right  therein, 
the  conveyance  will  be  treated  as  a  mortgage, 
even  though  the  debtor  is  insolvent  at  the 
time,  an'd  it  covers  all  his  property,  and  but 
a  portion  of  his  debts  are  secured  by  it.' 
Cadwell's  Bank  v.  Crittenden,  66  Iowa  241." 

In  Colorado  an  insolvent  debtor  may 
mortgage  his  property  to  secure  a  legitimate 
debt,  without  bringing  himself  within  the 
general  assignment  act,  and  where  he  exe- 
cutes a  chattel  mortgage  to  certain  creditors, 
with  power  of  sale,  and  conditioned  that  any 
surplus  over  their  claims  shall  be  returned  to 
the  grantor,  such  instrument  will  be  considered 
a  mortgage,  and  not  a  general  assignment. 
McCord-Bragdon  Grocer  Co.  v.  Garrison, 
5  Colo.  App.  60.  See  also  Kellogg  v.  Thropp, 
4  Colo.  App.  470 ;  Campbell  v.  Colorado  Coal, 
etc.,  Co.,  9  Colo.  60. 

In  Colorado  a  chattel  mortgage  of  a  stock 
of  goods  given  to  secure  the  mortgagees  for 
their  liability  as  indorsers  of  the  mortgagor's 
notes  will  not  be  declared  to  be  a  general  as- 
signment for  the  benefit  of  all  creditors  as 
being  in  violation  of  the  policy  of  Colorado 
legislation  against  preferences  of  creditors. 
May  v.  Tenney,  148  U.  S.  60. 

Illinois. — In  Walker  v.  Ross,  150  111.  50, 
Pleasants,  J.,  speaking  of  mortgages,  said: 
"  They  are  still  but  securities  given  to  the 
creditor  directly,  and  subject  to  the  right  of 
redemption,  with  no  trust  whatever  for  the 
benefit  of  creditors,  but  at  most  a  trust  as  to 
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Mortgage  as  Statutory  Assignment. — In  Kentucky,  by  force  of  statutory  enactment, 
a  mortgage  given  by  an  insolvent  debtor  in  contemplation  of  insolvency  and 
made  with  a  design  to  prefer  the  mortgagee,  will  be  made  to  operate  as  an 

the  excess,  if  any,  for  the  benefit  of  the  debtor, 
which  the  law  would  imply  if  it  were  not  ex- 
pressed. And  the  court  say,  in  Farwell  v. 
Nilsson,  133  111.  49,  that  to  hold  such  an  in- 
strument to  be  an  assignment  would  not  be 
construction  even  the  most  liberal,  but  judi- 
cial legislation.  In  the  cases  cited  by  coun- 
sel, Hide,  etc.,  Nat.  Bank  v.  Rehm,  126 
111.  461;  Hanford  v.  Prouty,  133  111.  339;  and 
Hier  v.  Kaufman,  134  111.  223,  the  instruments 
in  question  were  followed  by  actual  assign- 
ments, and  the  language  relied  on  must  be 
considered  as  referring  to  such  cases." 

Jozua. — Chattel  mortgages  on  the  goods, 
notes,  and  accounts  of  a  trader  are  not  equiva- 
lent to  a  general  assignment  for  the  benefit  of 
creditors,  and,  as  such,  void  under  the  Iowa 
law  respecting  assignments  with  preferences. 
Etheridge  v.  Sperry,  139  U.  S.  266. 

A  mortgage  executed  by  insolvents  to  a 
trustee,  to  secure  certain  of  their  creditors  and 
containing  a  defeasance  in  express  terms,  is 
not  a  general  assignment  within  the  meaning 
of  the  Iowa  assignment  law,  though  it  covers 
all  their  available  property.  Younkin  v. 
Collier,  47  Fed.  Rep.  571. 

Michigan. — The  Michigan  rule  is  that  if  an 
instrument  is  a  transfer  upon  condition  given 
as  a  security  for  a  preexisting  debt,  and  con- 
tains no  trust  whereby  the  property  is  with- 
drawn from  the  right  of  the  mortgagor  or 
others  to  redeem,  or  whereby  the  title  of  the 
property  is  placed  beyond  the  reach  of  exe- 
cution as  to  any  surplus,  then  the  instrument 
is  a  mortgage ;  but  if  it  conveys  the  absolute 
title  to  a  trustee  for  the  benefit  of  creditors, 
and  thus  places  the  property  and  surplus 
beyond  the  reach  of  creditors,  it  is  a  common- 
law  assignment.  Warner  v.  Littlefield,  89 
Mich.  329,  where  Champlin,  C.  J.,  traced  the 
rule  from  Bagg  v.  Jerome,  7  Mich.  145, 
through  the  later  cases  of  Adams  v.  Niemann, 
46  Mich.  136;  Walker  v.  White,  60  Mich.  427; 
Lyon  v.  Ballentine,  63  Mich.  97,  6  Am.  St. 
Rep.  284;  and  distinguished  Kendall  v.  Bish- 
op, 76  Mich.  634. 

A  mortgage  given  for  a  precedent  debt,  and 
not  in  terms  creating  a  trust,  is  not  constituted 
an  assignment  for  the  benefit  of  creditors  be- 
cause the  mortgagee,  under  a  verbal  agree- 
ment with  the  mortgagors,  took  immediate 
possession  of  the  property  before  the  mort- 
gage was  due,  and  began  to  dispose  of  it,  and, 
in  order  to  do  so,  continued  the  business  as  it 
was  before  run  by  the  mortgagors.  Oshkosh 
Nat.  Bank  v.  Ironwood  First  Nat.  Bank,  100 
Mich.  485. 

Missouri. — The  fact  that  a  chattel  deed  of 
trust,  made  to  secure  notes  to  part  only  of 
the  grantor's  creditors,  empowers  the  trustee 
to  take  possession  of  the  property  and  sell  it 
at  private  sale,  and  hold  the  proceeds  until 
the  maturity  of  all  notes  secured,  does  not 
make  it  a  voluntary  assignment  under  the 
Missouri  statute.  Jaffrey  v.  Mathews,  120 
Mo.  317. 

Nebraska. — A  chattel  mortgage  is  not  void 


1? 


as  constituting  a  prohibited  assignment  for 
creditors  solely,  for  the  reason  that  it  is  made 
to  secure  the  payment  of  debts  to  third  per- 
sons, as  well  as  to  the  mortgagee.  Davis  v. 
Hilbourn,  41  Neb.  35.  In  this  case,  Irvine, 
C,  said:  "The  defendant  seems,  upon  the 
trial,  to  have  relied  chiefly  upon  the  case  of 
Bonns  v.  Carter,  20  Neb.  566,  and  to  have 
considered  that  case  as  conclusive  in  his 
favor  by  constituting  the  mortgage  an  as- 
signment for  creditors,  and  therefore  void  for 
not  conforming  to  the  assignment  law.  Since 
the  trial  of  the  case  in  the  District  Court,  how- 
ever, Bonns  v.  Carter,  20  Neb.  566,  has  been 
overruled.  Hamilton  v.  Isaacs,  34  Neb.  709; 
Jones  v.  Loree,  37  Neb.  816." 

Several  chattel  mortgages,  made  and  deliv- 
ered at  the  same  time,  to  secure  different 
creditors  of  the  mortgagor,  the  delivery  being 
to  one  of  the  mortgagees,  who,  in  the  trans- 
action, acts  for  himself  and  on  behalf  of  all 
the  other  mortgagees,  do  not  constitute  an  as- 
signment for  the  benefit  of  creditors.  Jones 
v.  Loree,  37  Neb.  816. 

Pennsylvania. — A  mortgage  limited  to  a 
trustee,  with  power  to  sell  for  the  payment  of 
the  debt  secured  by  it,  is  not  a  voluntary  as- 
signment for  the  benefit  of  a  creditor  or  cred- 
itors;  therefore,  the  rules  applicable  to  such 
assignments  do  not  apply  to  it.  Manufac- 
turers', etc.,  Bank  v.  Pennsylvania  Bank,  7  W. 
&  S.  (Pa.)  335,  42  Am.  Dec.  240. 

An  assignment  or  transfer  of  property,  made 
directly  to  the  creditors  beneficially  interested 
in  it,  whether  in  satisfaction  of  or  as  a  security 
for  their  debts,  is  not  within  the  assignment 
Act  of  March  2,  1818,  and  is  not  void  because 
the  instrument  containing  the  transfer  was  not 
recorded,  as  directed  by  that  act.  Vallance  v. 
Miners'  L.  Ins.,  etc.,  Co.,  42  Pa.  St.  441.  See 
also  Griffin  v.  Rogers,  38  Pa.  St.  382;  Mc- 
Broom's  Appeal,  44  Pa.  St.  92. 

Wisconsin. — A  deed  of  a  portion  of  a  debt- 
or's realty,  and  a  bill  of  sale  of  a  portion  of 
his  personalty,  to  the  presidents  of  certain 
banks,  taken  with  a  defeasance  back,  showing 
that  they  were  given  as  collateral  security 
for  promissory  notes  to  the  banks,  do  not  con- 
stitute a  voluntary  assignment  for  the  benefit 
of  creditors  with  preferences,  under  the  laws 
of  Wisconsin,  in  that  there  is  no  creation  of 
an  active  trust.  Dubuque  Nat.  Bank  t>.  Weed, 
57  Fed.  Rep.  513.  Here  the  court,  per  Bunn, 
J.,  said:  "  The  original  transfer  *  *  *  had  all 
the  qualities  and  requisites  of  a  mortgage, 
while  it  lacked  some  of  the  material  character- 
istics of  a  voluntary  assignment,  especially  in 
that  there  was  no  creation  of  an  active  trust, 
which  is  recognized  as  necessary  in  all  the 
adjudged  cases  in  this  state  in  order  to  stamp 
the  transaction  with  the  character  of  a  statu- 
tory assignment  for  the  benefit  of  creditors. 
It  was  a  mortgage  of  particular  property  to 
secure  particular  creditors,  which  has  ever 
been  held  allowable  under  our  law.  See 
Ingram  v.  Osborn,  70  Wis.  184;  Cribb  v.  Hib- 
bard,  77  Wis.  199.  The  latest  case  is  Michel- 
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assignment  for  the  benefit  of  all  the  creditors  of  such  debtor.1 

Construing  Mortgages  as  Such. — In  Texas  it  is  considered  that  the  distinction 
between  a  mortgage  and  an  assignment  has  been  rather  finely  drawn,  and  it  is 
held  that  the  burden  of  proving  that  a  mortgage  or  trust  deed  for  the  benefit 
of  creditors,  valid  on  its  face,  is  in  fact  a  general  assignment,  is  on  the  party 
claiming  it  to  be  such  assignment.2 


Stetter  v.  Wciner,  82  Wis.  298.  See  also 
Wisconsin  Cent.  R.  Co.  v.  Wisconsin  River 
Land  Co.,  71  Wis.  94;  Hoyt  v.  Fass,  64  Wis. 
279;  Schriber  v.  Le  Clair,  66  Wis.  579." 

1.  Kentucky  Statute. — A  mortgage  by  an  in- 
solvent debtor  to  an  antecedent  creditor  with 
the  design  to  prefer,  though  executed  pursuant 
to  a  promise  made  at  the  time  the  debt  was 
created,  operates  as  an  assignment  under  the 
Kentucky  statute  of  1856,  which  declares  that 
all  mortgages,  etc.,  made  in  contemplation 
of  insolvency  and  with  a  design  to  prefer  one 
creditor  over  another,  shall  operate  as  as- 
signments of  all  the  property  for  the  equal 
benefit  of  all  the  creditors.    Darnell  v.  Lewis, 

94  Ky.  455- 

Where  a  merchant's  indebtedness  amounted 
to  three  times  as  much  as  his  assets,  and  his 
creditors  were  making  a  race  of  vigilance  in 
obtaining  securities  for  their  respective  claims, 
one  mortgage  after  another  being  executed 
by  the  debtor,  the  design  to  prefer  is  manifest, 
and  the  several  transfers  must  be  declared  to 
operate  as  an  assignment  under  the  statute. 
Baker  v.  Kinnaird,  94  Ky.  5. 

Where  a  mortgage  is  executed  by  an  insol- 
vent debtor  to  secure  both  a  debt  created  at  the 
time  of  its  execution  and  an  antecedent  debt, 
it  is  valid  as  to  the  simultaneous  debt,  though 
not  valid  within  the  Act  of  1856  as  to  the  pre- 
existing debt.  McCutcheon  v.  Caldwell,  90 
Ky.  249.  To  the  same  effect  are  Farmer  v. 
Hawkins,  79  Ky.  184;  Whitakert>.  Garnett,  3 
Bush  (Ky.)  402. 

Where  a  debtor,  while  in  a  condition  of 
hopeless  insolvency,  brought  on  by  a  course 
of  systematic  fraud  practiced  with  the  inten- 
tion of  failing  in  business,  assigns  to  a  cred- 
itor a  claim  against  a  solvent  customer,  the 
transaction  operates  as  an  assignment  of  all 
the  debtor's  property  for  the  benefit  of  all 
the  creditors.  Ouerbacker  v.  Claflin,  96  Ky. 
235- 

2.  Burden  of  Proof — Texas. — An  instrument 
executed  by  an  insolvent,  which  conveys  his 
property  to  a  trustee,  to  be  sold,  and  the 
proceeds  to  be  applied  in  payment  of  certain 
preferred  creditors,  and  directs  that  any  sur- 
plus be  returned  to  the  grantor,  is  a  mortgage 
and  not  a  general  assignment.  Collins  v. 
Sanger,  8  Tex.  Civ.  App.  69. 

The  court  relies  upon  Preston  v.  Carter,  80 
Tex.  388;  Watterman  v.  Silberberg,  67  Tex. 
100;  Hudson  v.  Eisenmayer,  Sr.,  Milling,  etc., 
Co.,  79 Tex.  401 ;  Foreman  v.  Burnette,  83  Tex. 
396.  To  the  same  effect  is  Martin-Brown 
Co.  v.  Siebe,  6  Tex.  Civ.  App.  232,  where  the 
court  also  cites  Jackson  v.  Harby,  65  Tex. 
710;  Stiles  v.  Hill,  62  Tex.  430. 

In  Taylor  v.  Missouri  Glass  Co.,  6  Tex. 
Civ.  App.  337,  it  was  held  that  an  instrument 
conveying  to  a  trustee  a  stock  of  goods  "for 
the  better  securing  the  payment  of  the  follow- 


ing notes,  accounts,  claims,  and  demands  in 
the  manner  as  hereinafter  set  out,  and  owing 
by"  the  grantor,  was  a  mortgage,  and  not  an 
assignment,  and  Stephens,  J.,  said  :  "  It  must  be 
admitted  that  the  distinction  between  these 
two  classes  of  conveyance  has  been  very  finely 
drawn  in  this  state.  Johnson  v.  Robinson,  68 
Tex.  399;  Boyd  v.  Haynie,  83  Tex.  7;  Laird 
v.  Weiss,  85  Tex.  93.  If  the  instrument  con- 
tains either  an  express  or  implied  condition 
of  defeasance,  it  is  held  to  be  a  mortgage.  In 
the  case  last  cited  it  was  decided  that  a  pro- 
vision, in  such  a  conveyance,  that  it  was  made 
to  secure  the  payment  of  the  debts  therein  pro- 
vided for,  implied  a  condition  of  defeasance." 

A  chattel  mortgage  is  not  an  assignment 
for  the  benefit  of  creditors,  and  therefore  void 
under  the  Texas  statute  as  giving  preferences, 
though  it  is  given  to  three  creditors  in  behalf 
of  themselves  and  certain  other  creditors 
named,  and  contains  no  condition  of  defeas- 
ance but  contains  a  direction  to  the  mort- 
gagees to  sell.  Reagan  v.  Aiken,  138  U.  S. 
109,  where  Brewer,  J.,  cites  in  support  of  his 
conclusion  the  following  Texas  decisions: 
La  Belle  Wagon  Works  v.  Tidball,  59  Tex. 
291;  Stiles  v.  Hill,  62  Tex.  429;  State  Nat. 
Bank  v.  Lowenberg,  63  Tex.  506;  Jackson  v. 
Harby,  6c;  Tex.  710;  Calder  v.  Ramsey,  66 
Tex.  218;  Scott  v.  McDaniel,  67  Tex.  315. 

An  instrument  in  the  form  of  a  mortgage 
executed  to  secure,  as  far  as  the  property  will 
go,  the  payment  of  debts  in  the  order  named, 
containing  the  reservation  of  the  right  to  any 
surplus,  is  a  mortgage  and  not  a  general  as- 
signment for  creditors.  Hudson  v.  Eisen- 
mayer, Sr.,  Milling,  etc.,  Co.,  79  Tex.  401, 
where  Stayton,  C.  J.,  said:  "The  difference 
between  an  assignment  for  the  benefit  of  cred- 
itors and  a  mortgage  is  clearly  stated  in  John- 
son v.  Robinson,  68  Tex.  399 ;  and  Watterman 
v.  Silberberg,  67  Tex.  106.  The  one  passes 
the  title  to  the  assignee,  but  the  other  only 
creates  a  lien  to  secure  a  debt." 

Effect  of  Clause  that  Instrument  is  Intended 
to  Operate  as  Mortgage. — A  conveyance  by  an 
insolvent  partner  to  a  trustee  of  ail  his  prop- 
erty to  convert  into  cash  and  pay  certain  pre- 
ferred debts,  and  then  to  distribute  the  resi- 
due pro  rata  among  other  creditors,  and  with 
no  claim  of  defeasance  therein,  is  an  assign- 
ment, and  not  a  mortgage,  and  a  clause  there- 
in, stating  that  it  is  intended  to  operate  as  a 
chattel  mortgage,  and  not  as  an  assignment, 
does  not  change  its  legal  effect.  Schneider 
v.  Bagley,  6  Tex.  Civ.  App.  226. 

For  the  Benefit  of  Accepting  Creditors. — An 
instrument  recited  that  the  makers,  being 
financially  embarrassed  and  desiring  to  do 
justice  to  their  creditors,  did  thereby,  for  the 
benefit  of  said  creditors,  transfer  all  their 
property  to  A,  and  provided  that  as  soon  as 
A  was  legally  invested  with  the  powers  of 
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Pledge  Distinguished  from  Assignment. — In  New  Hampshire  it  has  been  ruled  that 
a  pledge  by  a  debtor  of  the  whole  or  a  part  of  his  property  to  secure  the 
payment  of  a  particular  debt  is  not  to  be  treated  as  an  assignment  for  the 
benefit  of  his  creditors,  and  is  not  within  the  statute  which  provides  that  no 
assignment  shall  be  valid  unless  it  directs  a  distribution  among  the  creditors  in 
equal  proportion.1 

Judgments  on  Confession  and  Attachments  Distinguished  from  Assignments. — The  general 
rule  is  that  judgments  confessed  by  a  debtor  in  favor  of  a  particular  creditor, 
and  that  collusive  attachments  of  a  debtor's  property,  will  not  be  adjudged  as 
assignments  so  as  to  render  them  void  as  giving  preferences.2 

6.  The  Trust  as  Express  or  Otherwise. — In  some  states  the  trust  created  by  an 
assignment  is  an  express  trust,  and  is  governed  by  the  statute  of  uses  and 
trusts.3 

As  to  Personal  Property  the  intended  trust  may  be  carried  into  effect,  though  not 
in  express  terms  created  by  the  assignment.4 


such  assignment  he  should  notify  the  said 
creditors,  and  authorized  A  to  divide  the 
proceeds  between  the  said  creditors,  "  they 
accepting  their  proportional  shares,  *  *  * 
and  discharge  "  the  assignors  in  accordance 
with  the  statute.  It  was  held  that  this  was 
an  assignment  for  the  benefit  of  the  accepting 
creditors,  and  valid.  Burnham  v.  White  (Tex. 
Civ.  App.  1894),  28  S,  W.  Rep.  920. 

1.  Pledge — Assignment. — Low  v.  Wvman,  8 
N.  H.  536. 

2.  Blakey's  Appeal,  7  Pa.  St.  449;  Guy  v. 
Mcllree,  26  Pa.  St.  92. 

The  Giving  of  Judgment  Notes  by  an  insolvent, 
and  the  entry  of  immediate  judgments  there- 
on and  the  seizure  of  all  his  property  under 
execution,  do  not  constitute  a  voluntary  as- 
signment. Peterson  v.  Brobrook  Tailoring 
Co.,  150  111.  290. 

Under  the  Colorado  statute  of  1885,  provid- 
ing that  anyone  "may  make  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  his 
creditors,"  but  that  it  shall  not  be  valid  unless 
by  its  terms  it  be  made  for  the  benefit  of  all 
his  creditors  pro  rata,  it  is  held  that  a  con- 
fession of  judgment  in  favor  of  one  creditor  by 
means  of  which  a  levy  is  made  on  substan- 
tially all  of  his  property,  will  not  be  adjudged 
an  assignment.  Kellogg  v.  Thropp,  4  Colo. 
App.  470. 

Attachment  Suits  against  Insolvent  Debtors, 

instituted  by  bona  fide  creditors,  in  which  a 
large  share  of  the  debtor's  property  was  at- 
tached and  sold,  although  commenced  by  the 
advice  and  instigation  of  the  debtors,  and 
followed  by  an  action  between  themselves  for 
the  dissolution  of  their  partnership  and  ap- 
pointment of  a  receiver  of  their  remaining 
property,  were  held  not  to  constitute  a  vol- 
untary assignment  for  the  benefit  of  creditors, 
so  as  to  render  the  attachments  void  as  giving 
preferences.  Landauer  v.  Vietor,  69  Wis.  434. 

3.  Statute  of  Uses  and  Trusts — New  York. — 
Kittellf.  Osborn,  4  Thomp.  &C.  (N.  Y.)  45. 
In  this  case  it  was  held  that  the  trust  was 
governed  by  the  provisions  of  the  revised 
statutes  relative  to  express  trusts  (1  Rev.  Stat. 
728,  §  55);  and  that  the  sole  purpose  of  the 
trust  being  the  payment  of  the  grantor's 
debts,  when  they  were  paid  the  trust  ceased 
and  the  surplus  at  once  vested  in  the  grantor. 

3  C.  of  L. — 2 
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And  see  Rome  Exch.  Bank  v.  Eames,  4  Abb- 
App.  Dec.  (N.  Y.)  83. 

In  Parish  v.  Ward,  28  Barb.  (N.  Y.)  328 i 
was  held  that  an  express  trust  to  sell  lai  4 
for  the  benefit  of  creditors  could  be  creates 
by  will,  and  that  the  trustee  could  give  a  valid 
title  to  such  land. 

Where  a  trust  of  lands  for  the  benefit  of 
creditors  has  been  created,  and  the  trustees 
reconvey  to  the  debtor  leaving  some  debts 
unprovided  for,  it  is  an  act  in  contravention 
of  the  trust,  and  by  1  Rev.  Stat.  730,  §  65, 
void.  The  lands  remain  subject  to  these  unpro- 
vided-for  debts;  and  a  purchaser  having  con- 
structive notice  of  the  trust  deed,  on  account 
of  its  registration,  must  not  be  content  with  a 
recital  that  the  trust  has  ceased,  but  ascertain 
at  his  peril  whether  such  is  the  case.  Briggs 
-'.  Davis,  20  N.  Y.  15,  75  Am.  Dec.  363. 

The  fact  that  an  assignment  for  the  benefit 
of  creditors  was  void  under  the  provisions  of 
the  revised  statutes — relative  to  uses  and 
trusts — as  to  the  real  estate,  was  held  not  to 
render  the  assignment  inoperative  as  to  the 
personal  property.  Rogers  v.  De  Forest,  7 
Paige  (N.  Y.)  272. 

An  assignee  for  creditors  is  a  trustee  of  an 
express  trust,  both  as  to  the  assigned  realty 
and  personalty.  Matter  of  Tousey,  2  N.  Y. 
App.  Div.  569.  See  also  Ditmars  v.  Smith,  3 
N.  Y.  App.  Div.  57. 

In  California  a  deed  of  assignment  is  con- 
trolled by  the  codal  provisions  relative  to 
trusts,  and  operates  to  divest  the  assignor  of 
his  entire  interest  and  estate  in  the  property 
assigned  and  to  vest  the  same  in  the  assignee 
subject  to  the  assignor's  right  to  reconvey- 
ance if  any  surplus  remains  after  the  creditors 
are  satisfied.  (Civil  Code,  863,  864.)  Wil- 
hoit  v.  Cunningham,  87  Cal.  453. 

4.  Personal  Property. — Hine  v.  Bowe,  114 
N.  Y.  350.  See  also  Britton  v.  Lorenz,  45  N. 
Y.  51. 

An  assignment  in  trust  for  creditors  may  be 
by  a  bill  of  sale  and  a  separate  agreement  by 
the  vendee  to  apply  the  property  to  the  ven- 
dor's debts.  If  the  two  were  made  together 
and  intended  as  parts  of  one  transaction,  they 
will  be  taken  together,  and  the  vendee  held  to 
have  the  title  in  trust  only,  though  there  was 
actually  a  consideration  (the  satisfaction  of  a 
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III.  Assignment  Statutes — 1.  As  Affecting  Voluntary  Assignments — a.  In 

GEN  ERAL. — It  must  be  observed  that  the  power  of  making  assignments  as  the 
assignor's  voluntary  act  has  been  greatly  circumscribed  by  modern  assignment 
laws.1 

Prohibiting  Preferences. — An  assignment  cannot  be  deemed  wholly 
voluntary  which  the  assignor  intended  to  be  a  mortgage  for  the  benefit  of  one 
creditor,  but  which  a  statute  hostile  to  preferences  declares  shall  be  a  general 
assignment  for  the  benefit  of  all  his  creditors.2 


debt)  to  support  the  bill  of  sale;  he  cannot 
repudiate  the  rights  of  the  other  creditors, 
nor  of  the  assignor,  to  the  surplus.  Truitt  v. 
Caldwell,  3  Minn.  364,  74  Am.  Dec.  764. 

1.  Assignment  Statutes. — Under  the  Kansas 
statute  the  assignee  selected  by  the  assignor 
is  temporary,  being  at  once  superseded  by  a 
permanent  assignee  chosen  by  the  creditors. 
Chapint*.  Jenkins,  50  Kan.  385. 

On  reference  to  Smith  v.  Sullivan,  71  Me. 
150,  it  will  be  seen  that  the  assignor's  choice 
of  assignee  is  an  essential  feature  of  a  volun- 
tary assignment,  which  distinguishes  it  from 
an  insolvency  proceeding. 

Under  the  California  Act  of  March  26,  1895, 
the  assignment  must  be  to  the  sheriff,  who 
notifies  the  creditors,  and  they  elect  the  as- 
signee, to  whom  the  sheriff  shall  transfer  title. 

In  Delaware  a  voluntary  assignment  exe- 
rted by  a  debtor  to  a  trustee  of  his  own  se- 
lection without  the  assent  of  his  creditors,  is 
/nvalid  as  against  such  creditors,  and  the 
property  thus  assigned  is  subject  to  execution 
on  their  process.  Elliott  v.  Montell,  7  Houst. 
(Del.)  194.  In  this  case  the  court  refers  to 
the  Delaware  Act  of  1875  as  applying  only  to 
voluntary  assignments  made  with  the  assent 
of  creditors. 

Under  the  New  Hampshire  statute  no  cred- 
itor can  be  assignee,  but  the  assignment  is  to 
be  made  to  the  probate  judge  of  the  county, 
and  he  appoints  as  assignee  the  person  elected 
by  two-thirds  in  number  and  a  majority  in 
value  of  the  creditors.  Pub.  Stat.  1891,  pp. 
559.  562. 

2.  Alabama. — A  mortgage  given  by  a  debtor 
to  one  of  his  creditors  will  be  declared,  under 
the  Alabama  Code  of  1876,  a  general  assign- 
ment at  the  instance  of  the  others  if  it  covers 
substantially  all  of  his  property  that  is  subject 
to  the  satisfaction  of  his  debts  ;  but  the  burden 
of  proof  on  this  issue  is  on  them.  Ordway  v. 
White,  80  Ala.  244;  Shirley  v.  Teal,  67  Ala. 
449;  Du  Bose  v.  Carlisle,  51  Ala.  590;  Dan- 
ner  v.  Brewer,  69  Ala.  191 ;  Ellison  v.  Moses, 
95  Ala.  221 ;  Goldthwaite  v.  Ellison,  99  Ala. 
497;  Anniston  Loan,  etc.,  Co.  v.  Ward  (Ala. 
1896),  18  So.  Rep.  937.  See  also  Warren  v. 
Lee,  32  Ala.  440;  Longmire  v.  Goode,  38 
Ala.  577;  Perry  Ins.,  etc.,  Co.  v.  Foster,  58 
Ala.  502,  29  Am.  Rep.  779;  Rapier  v.  Gulf 
City  Paper  Co.,  64  Ala.  344. 

Illinois. — In  White  v.  Cotzhausen,  129  U.  S. 
329,  a  case  on  appeal  from  Illinois  and  involv- 
ing the  application  of  the  Illinois  voluntary 
assignment  law  of  1877,  Harlan,  J.,  said: 
"When  an  insolvent  debtor  recognizes  the 
fact  that  he  can  no  longer  go  on  in  business, 
and  determines  to  yield  the  dominion  of  his 
entire  estate,  and  in  execution  of  that  purpose, 


or  with  an  intent  to  evade  the  statute,  trans- 
fers all  or  substantially  all  his  property  to  a 
part  of  his  creditors,  in  order  to  provide  for 
them  in  preference  to  other  creditors,  the  in- 
strument or  instruments  by  which  such  trans- 
fers are  made  and  that  result  is  reached, 
whatever  their  form,  will  be  held  to  operate 
as  an  assignment,  the  benefits  of  which  may 
be  claimed  by  any  creditor  not  so  preferred 
who  will  take  appropriate  steps  in  a  court  of 
equity  to  enforce  the  equality  contemplated  by 
the  statute.  Such,  we  think,  is  the  necessary 
result  of  the  decisions  in  the  highest  court  of 
Illinois."  The  learned  judge  cited  Preston 
v.  Spaulding,  120  111.  208. 

Kentucky. — The  Kentucky  statute  provides 
that  a  preference  by  a  debtor  shall  operate  as 
an  assignment  for  the  benefit  of  all  his  credit- 
ors fro  rata.  Louisville  Bank  v.  Lockridge, 
92  Ky.  472. 

Payment  of  an  antecedent  debt  by  a  check 
on  a  bank,  by  one  knowing  himself  to  be  un- 
able to  pay  his  debts,  is  a  preference  within 
Ky.  Gen.  Stat.,  c.  44,  art.  2,  §  1,  and  operates 
as  an  assignment  for  the  benefit  of  creditors. 
Taylor  v.  Taylor,  78  Ky.  470. 

Missouri. — In  Jaffrey  v.  Mathews,  120  Mo. 
317,  it  washeldthat  Missouri  Rev.  Stat.  1889, 
§  424,  declaring  that  assignments  by  a  debtor 
in  trust  for  his  creditors  shall  be  for  the  bene- 
fit of  all  the  creditors,  and  that  provisions  for 
preferences  shall  be  void,  and  all  debts,  in- 
cluding judgments  by  confession  thirty  days 
previous  to  such  assignment,  shall  be  paid 
fro  rata  from  the  assets  thereof,  does  not 
prevent  an  insolvent  debtor  from  pledging 
property  for  the  security  of  part  only  of  his 
creditors.  The  court  in  this  case  reviews  the 
history  of  the  legislation  of  the  state  on  this 
subject  and  the  adjudications  thereunder. 

Ohio. — Where  a  debtor  executes  a  convey- 
ance of  his  real  estate,  or  an  assignment  of  his 
personal  property,  to  certain  of  his  creditors 
and  the  agent  of  another  jointly,  in  considera- 
tion that  his  indebtedness  to  those  creditors 
shall  be  canceled,  a  trust  arises  in  favor  of  the 
creditor  to  whose  agent  the  conveyance  or 
assignment  is  made;  and  when  it  is  so  made 
in  contemplation  of  insolvency,  and  with  the 
intent  to  prefer  such  creditors  to  the  exclu- 
sion of  others,  it  constitutes  an  assignment  in 
trust  to  trustees,  within  the  purview  of  sec- 
tion 6343  of  the  Ohio  Revised  Statutes,  and  by 
virtue  of  that  section  inures  to  the  equal  bene- 
fit of  all  the  creditors  in  proportion  to  the 
amount  of  their  respective  claims.  Gashe  v. 
Young,  51  Ohio  St.  376;  Lee  v.  Hennick,  52 
Ohio  St.  177. 

In  Pendery  v.  Allen,  50  Ohio  St.  121,  Min- 
shall,  J.,  said  :  "  That  an  assignment  in  trust 
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c.  Requiring  Preferences — Wages. — In  some  states,  too,  the  assignee  is 
required  by  statute  to  prefer  claims  for  wages,  though  no  such  preference  be 
directed  by  the  assignor.1 

d.  In  Effect  Bankrupt  Laws. — Some  of  these  assignment  statutes  have 
also  certain  other  coercive  features  which  assimilate  them  to  bankrupt  laws  and 
prevent  assignments  made  under  them  from  being  treated  as  wholly  voluntary,2 
and  render  it  difficult  to  decide  whether  an  assignment  is  voluntary  or  involun- 
tary.3 This  difficulty,  perhaps,  sometimes  arises  from  a  failure  to  notice  that 
a  voluntary  assignment  in  bankruptcy  is  quite  different  from  a  voluntary 
assignment  at  common  law.4  And  indeed  in  some  states  the  mere  voluntary 
inception  of  an  assignment  seems  to  lose  its  importance  under  the  immediate 


for  the  benefit  of  one  or  more  creditors  of  an 
insolvent  debtor  may  be  made  by  the  execu- 
tion of  a  mortgage,  is  settled  by  the  decisions 
of  this  court.  Harkroderv.  Leiby,  4  Ohio  St. 
602;  Hyde  v.  Olds,  12  Ohio  St.  591.  A  cred- 
itor may  secure  himself  by  taking  a  mortgage, 
but  in  doing  so  he  must  deal  with  an  eye 
single  to  his  own  interests;  if  he  attempts  to 
extend  the  lien  beyond  the  necessity  of  his 
own  indemnity,  and  secure  the  debt  of  any 
other  creditor,  the  mortgage  is  in  substance  and 
legal  effect  an  assignment  within  the  meaning 
of  section  6343,  Revised  Statutes,  and  the 
mortgagee  being  a  trustee  for  such  other  cred- 
itors, under  the  statute,  becomes  a  trustee  for 
all  the  creditors  of  the  mortgagor.  Bloom 
v.  Noggle,  4 Ohio  St.  56." 

A  voluntary  mortgage,  part  of  the  same 
transaction  as  a  general  assignment  for  cred- 
itors, is  an  assignment  in  trust  in  contempla- 
tion of  insolvency  with  intent  to  prefer  credit- 
ors.   Sylvester  v.  Hesslein,  5  Ohio  C.  C.  256. 

Pennsylvania. — The  Pennsylvania  statute  of 
1843,  declaring  that  all  assignments  made  by 
debtors  to  trustees,  to  prefer  one  or  more 
creditors,  shall  inure  to  the  benefit  of  all  the 
creditors  pro  rata,  applies  to  a  deed  of  the 
whole  stock  and  accounts  of  a  store  to  two 
creditors,  as  trustees,  to  sell,  and  pay  in  full 
certain  creditors,  including  themselves,  the 
surplus,  if  any,  to  be  paid  pro  rata  to  other 
creditors  named.  Hodenpuhl  v.  Hines,  160 
Pa.  St.  466. 

"As  was  said  in  Lucas  v.  Sunbury,  etc.,  R. 
Co.,  32  Pa.  St.  464  :  '  We  have  here  property,  a 
trustee,  a  trust,  and  creditors  of  an  insolvent 
company,  and  the  simple  question  is  whether, 
by  an  ambiguous  inversion  of  language,  the 
real  meaning  of  this  instrument  can  be  so 
covered  as  to  defeat  the  operation  of  a  most 
salutary  law.'  In  Wallace  v.  Wainwright,  87 
Pa.  St.  266,  Judge  Sharswood  says:  '  None  of 
the  acts  of  assembly  relating  to  assignments 
for  the  benefit  of  creditors  have  required  that 
they  should  be  drawn  in  any  specific  form. 
*  *  *  Since  1818,  property  transferred  to  one 
person,  to  be  employed,  paid  over,  or  con- 
verted for  the  benefit  of  others,  has  been  held 
to  be  property  held  in  trust,  within  the  opera- 
tion of  the  statutes.'  In  Fallon's  Appeal,  42 
Pa.  St.  235,  Chief  Justice  Lowrie  said:  'Of 
course,  the  courts  cannot  allow  the  law  to  be 
evaded  by  any  sham  departure  from  the  gen- 
eral form  of  assignments ;  and  where  the 
transaction  is  substantially  an  assignment 
for  the  benefit  of  creditors,  involving  no  other 
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important  purpose  that  would  be  prejudiced 
by  bringing  it  under  the  Act  of  1818,  the  sub- 
stance, rather  than  the  form,  must  be  re- 
garded.' And  in  Chaffees  v.  Risk,  24  Pa.  St. 
432,  Judge  Lowrie  defined  a  trust  as  existing 
1  where  the  legal  estate  is  in  one  person  and 
the  equitable  interest  in  another.'  These 
cases,  in  our  judgment,  clearly  establish  the 
character  of  the  assignment  in  this  case  as  a 
trust  for  the  benefit  of  creditors."  In  re 
Dickson's  Estate,  166  Pa.  St.  134. 

1.  CompulsoryPreferenceofWages. — Dubuque 
First  Nat.  Bank  v.  Baker,  68  Wis.  442.  In  this 
case,  Cole,  C.  J.,  said:  "The  law  of  1885  re- 
quires the  assignee  to  first  pay  the  claims  of 
all  servants,  clerks,  and  laborers  for  personal 
services  performed  within  three  months  prior 
to  the  assignment,  whether  these  claims  are 
preferred  in  the  assignment  or  not." 

So,  too,  by  the  New  1'ork  statute  of  1884  a 
preference  of  claims  for  wages  was  impressed 
upon  the  trust  fund  in  the  hands  of  the  as- 
signee, though  no  such  preference  was  pro- 
vided for  by  the  assignment.  Richardson  v. 
Thurber,  104  N.  Y.  606. 

In  New  York  the  assignor  must  submit  to 
the  statutory  preference  of  his  employees, 
though  they  may  have  been  the  cause  of  his 
failure;  while  in  South  Carolina  a  preference 
in  favor  of  some  faithful  servant  will  render 
the  assignment  absolutely  void.  Ex  p.  Dick- 
inson, 29  S.  Car.  453,  13  Am.  St.  Rep.  749; 
National  Exch.  Bank  v.  Stelling,  31  S.  Car. 
360. 

2.  Similarity  to  Bankrupt  Laws. — In  Barth  v. 
Backus,  140  N.  Y.  230,  the  court,  per  An- 
drews, C.  J.,  reviews  the  legislation  of  New 
York  and  other  states  on  this  subject. 

The  Texas  assignmentstatute  of  1879,  passed 
soon  after  the  repeal  of  the  national  bankrupt 
law  and  intended  to  take  its  place,  had  the  two- 
fold purpose  of  securing  a  speedy  application 
of  an  insolvent  debtor's  property  to  the  pay- 
ment of  his  debts  if  he  was  willing  to  make  an 
assignment,  and  of  encouraging  him  to  make 
an  assignment  by  providing  that  he  might 
make  it  for  the  benefit  of  such  creditors  only 
as  would  accept  their  proportional  share  of 
his  assets  and  discharge  him  from  their  re- 
spective claims.  Cunningham  v.  Norton,  125 
U.  S.  77.  It  is  obvious  that  the  statute  in 
question  served  both  as  a  voluntary  assign- 
ment law  and  a  bankrupt  law.  And  see  Blum 
v.  Welborne,  58  Tex.  157. 

3.  Whitman  v.  Mast,  11  Wash.  318. 

4.  Barth  v.  Backus,  140  N.  Y.  230. 
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influence  of  a  compulsory  assignment  law.1 

2.  Relating  to  General  Assignments. — Statutes  passed  in  the  various  states  to 
regulate  general  assignments  are  to  be  limited  in  their  scope  to  general  assign- 
ments, and  are  not  to  be  applied  to  partial  assignments  or  to  other  instruments 
than  general  assignments  unless  such  extended  application  is  authorized  by 
statute  either  expressly  or  by  clear  implication.2 


1.  Townsend  v.  Coxe,  151  111.  62.  In  this 
case,  Wilkin,  J.,  said:  "Under  the  Wisconsin 
Statute  the  transfer  is  voluntary,  but  the  law 
then  steps  in,  and  regulates  the  distribution 
of  the  assigned  estate  in  accordance  with  con- 
ditions which  the  sovereign  alone  can  impose. 
It  would,  we  think,  be  disregarding  the  sub- 
stance to  hold  that  the  voluntary  feature  of 
the  law  distinguishes  it  from  the  class  of 
bankrupt  or  insolvent  statutes  which,  by 
general  consent  in  this  country,  are  held  to  be 
ineffectual  to  transfer  the  title  of  the  insolvent 
to  property  in  another  state,  as  against 
attaching  creditors  there.  We  think  it  is 
thus  clearly  shown  that  the  fact  that  the 
insolvent  is  not  coerced  into  the  execution  of 
»he  deed  of  assignment  is  not  of  controlling  im- 
portance when  the  question  as  to  whether  it 
ihall  be  treated  as  a  voluntary  assignment 
arises  in  another  jurisdiction  between  the 
assignee  and  creditors  of  the  insolvent.  If 
the  Hadfield  Company  had  attempted  to  write 
into  its  deeds  of  assignment  that  part  of  the 
statute  of  Wisconsin  by  which  it  may  obtain  a 
discharge  against  creditors  filing  their  claims, 
the  assignment  would  have  been  clearly  void 
at  common  law,  as  held  by  this  court  in 
Howell  v.  Edgar,  4  111.  417;  Ramsdell  v. 
Sigerson,  7  111.  78;  and  Conkling  v.  Carson, 
11  111.  508." 

2.  Construction  of  General  Assignment  Stat- 
utes.— Bock  v.  Perkins,  139  U.  S.  628;  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622.  In 
the  latter  case,  Brewer,  J.,  referring  to  the 
Joiva  general  assignment  law  of  1851  as  still 
in  force,  said  :  "This  section  does  not  pre- 
vent partial  assignments  with  preferences,  or 
sales  or  mortgages  of  any  or  all  of  the  party's 
property  in  payment  of  or  security  for  in- 
debtedness. Its  operation  is  limited  to  the 
matter  of  general  assignments,  and  does  not 
destroy  that  jus  disfonendi  which  is  an  inci- 
dent to  title.  Cowles  v.  Rickets,  1  Iowa  582  ; 
Fromme  v.  Jones,  13  Iowa  474 ;  Lampson  v. 
Arnold,  19  Iowa  486." 

In  Butler  v.  Diddy,  83  Iowa  533,  Granger, 
J.,  said:  "The  execution  of  mortgages  by  an 
insolvent  debtor,  with  the  bona  fide  intention 
of  securing  particular  creditors,  does  not 
operate  as  a  general  assignment  for  the  bene- 
fit of  creditors.  Farwell  v.  Jones,  63  Iowa 
316;  Auhnan  v.  Aulman,  71  Iowa  124,60  Am. 
Rep.  783;  Lampson  v.  Arnold,  19  Iowa  479; 
Farwell  v.  Howard,  26  Iowa  381 ;  Kohn  v. 
Clement,  58  Iowa  589;  Gage  v.  Parry,  69  Iowa 
6°5-  *  *  *  Whether  such  mortgage  should 
be  considered  an  assignment  and  void  because 
not  for  the  benefit  of  all  the  creditors,  de- 
pends upon  the  intent  with  which  it  is  made. 
*  *  *  Where  an  insolvent  executes  a  mort- 
gage or  mortgages,  not  for  the  purpose 
and  with  the  intent  to  secure  a  preexisting 
indebtedness,  but  intending  the  same  in  fact 


for  an  assignment  of  all  his  property,  divest- 
ing himself  thereby  of  the  title  to  all  his 
property,  and  where  the  same  is  made  in  view 
of  insolvency,  such  conveyances  should  be 
treated  as  an  assignment.  But  where  an 
assignment  is  not  intended,  *  *  *  and  the  in- 
tention is  only  to  secure  a  preexisting  in- 
debtedness, in  such  case  the  instrument  is  a 
mortgage,  and  should  be  treated  as  such,  even 
though  all  the  property  of  the  debtor  is  taken 
and  he  is  left  insolvent,  and  there  are  other 
creditors  who  have  not  been  secured." 

The  Indiana  statute  of  1881,  relating  to 
general  assignments,  provides  only  for  a  gen- 
eral assignment  of  all  a  debtor's  property  for 
the  benefit  of  all  his  creditors.  Cushman  v. 
Gephart,  97  Ind.  46;  Hays  v.  Hostetter,  125 
Ind.  60.  And  where  a  debtor  makes  a  partial 
assignment  he  may  prefer  creditors.  Grubbs 
v.  Morris,  103  Ind.  166.  To  the  same  effect  is 
Harseim  v.  Booth,  134  Ind.  281. 

The  New  Jersey  act  to  secure  creditors  an 
equal  and  just  division  of  the  estate  of  debtors 
who  convey  to  assignees  for  the  benefit  of 
creditors,  does  not  extend  to  a  solitary  trans- 
fer of  an  individual  item  of  property  to  a 
creditor  in  payment  of  a  debt;  and  the  opera- 
tion of  the  act  must  be  confined,  if  not  to 
cases  where  a  trust  is  created,  at  least  to  cases 
where  there  is  something  like  universality  in 
the  assignment.  Tillou  v.  Britton,  9  N.  J. 
L.  120. 

The  New  York  General  Assignment  Act  of 
1877  does  not  apply  to  a  specific  assignment  by 
a  debtor  for  the  benefit  of  one  or  a  portion  of 
his  creditors,  and  such  an  assignment  is  not 
void  because  not  executed  according  to  the 
provisions  of  said  act.  The  New  Tork  Revised 
Statutes,  providing  for  express  trusts  to  sell 
lands  for  the  benefit  of  creditors,  do  not 
prohibit  the  grantee  of  an  insolvent  debtor 
from  executing  a  mortgage  to  secure  the 
payment  of  specific  debts  of  the  grantor.  And 
a  mortgage  so  executed  is  not  rendered  void 
by  a  provision  therein  requiring  any  surplus 
arising  on  foreclosure  sale  to  be  paid  over  to 
the  mortgagor.  Royer  Wheel  Co.  z>.  Field- 
ing, 101  N.  Y.  504. 

The  New  Tork  statutes  of  i860,  1867,  1870, 
and  1872,  regulating  assignments  for  the  bene- 
fit of  creditors,  have  reference  only  to  general 
assignments  for  the  benefits  of  all  the  creditors, 
and  are  inapplicable  to  assignments  of  part  of 
the  debtor's  property  for  the  benefit  of  a  speci- 
fied part  of  the  creditors.  Knapp  v.  McGowan, 
96  N.  Y.  75  ;  Tiemeyer  v.  Turnquist,  S5  N.  Y. 
516,  39  Am.  Rep.  674. 

A  partial  assignment  is  not  void  though  not 
executed  as  required  by  the  general  assign- 
ment act  as  it  stood  at  the  time  of  the  transfer. 
Matter  of  Gordon,  49  Hun  (N.  Y.)  370. 

An  assignment,  to  be  such  a  general  assign- 
ment as  the  Tennessee  statute  contemplates, 
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3.  Excluding  Partial  Assignments. — Under  some  assignment  statutes  an 
assignment,  to  be  valid,  must  show  on  its  face  that  it  was  intended  to  include  all 
of  the  assignor's  property.1 

4.  Abolishing  Assignments. — The  facilities  for  collusion  between  the  debtor 
and  his  assignee,  and  the  uncertainties  attending  the  distribution  of  the  assigned 
property  among  the  creditors,  have  led  in  some  of  the  United  States  to  the 
abolition  of  voluntary  assignments.2 


must  show  on  its  face  that  it  is  an  assignment 
of  all  the  debtor's  property.  And  if  this  does 
not  appear,  the  defect  is  not  cured  by  the  stat- 
utory provision  that  the  assignee  shall  be  en- 
titled to  any  other  property  not  embraced  in 
the  assignment.  Hays  v.  Covington,  16  Lea 
(Tenn.)'262. 

A  transfer  by  a  debtor  is  not  void  under 
the  Vermont  Act  of  1843,  unless  it  is  of  all  his 
property,  and  in  trust  for  his  creditors.  Noyes 
v.  Hickok,  27  Vt.  36. 

1.  Intention  to  Include  All  of  Assignor's  Prop- 
erty.— Palmer  v.  McCarthy,  2  Colo.  App.  423. 

Under  the  Florida  assignment  statute  of 
1889,  which  provides  "  that  no  assignment 
made  for  the  benefit  of  creditors  shall  be  valid, 
*  *  *  except  the  same  shall  be  in  writing  and 
shall  provide  for  an  equal  distribution  of  all 
the  assignor's  real,  mixed,  and  personal  prop- 
erty, except  such  as  is  exempted  by  law  from 
forced  sale,  among  the  several  creditors  of 
said  assignor,  in  equal  proportion,  according 
to  their  respective  demands,"  a  deed  of  as- 
signment made  by  a  firm  of  copartners  for 
the  benefit  of  their  creditors,  conveying  to 
the  assignee  nothing  but  the  joint  property  of 
the  firm,  without  including  also  the  property 
of  the  individuals  composing  the  firm,  is  a 
partial  assignment  only  and  void.  Williams 
v.  Crocker,  36  Fla.  61.  In  this  case  Taylor, 
J.,  said:  "  Where  a  deed  of  assignment,  made 
by  a  firm  of  copartners  for  the  benefit  of  their 
creditors,  conveys  to  the  assignee  nothing  but 
the  joint  property  of  the  firm,  without  in- 
cluding also  the  property  of  the  individuals 
composing  the  firm,  the  authorities  are  quite 
uniform  that  such  assignments  are  partial 
assignments  only,  and  void  where  the  statute 
requires  a  conveyance  of  all  the  debtor's 
property.  Thomas  v.  Jenks,  5  Rawle  (Pa.) 
221;  Seaving  v.  BrinkerhofT,  5  Johns.  Ch.  (N. 
Y.)  329;  Sangston  v.  Gaither,  3  Md.  40;  Citi- 
zens F.,  etc.,  Ins.  Co.  v.  Wallis,  23  Md.  173; 
Probst  v.  Welden,  46  Ark.  405;  Henderson  v. 
Bliss,  8  Ind.  100;  In  re  Allen,  41  Minn.  430; 
May  -j.  Walker,  35  Minn.  194  ;  Still  v.  Focke, 
66  Tex.  715;  Donoho  v.  Fish,  58  Tex.  164; 
Kennedy  v.  McKee,  142  U.  S.  606."  See  also 
Simmons  v.  Curtis,  41  Me.  373. 

In  Mississippi  an  assignment  is  not  void 
merely  because  it  is  partial.  Thompson  v. 
Preston  (Miss.  1896),  19  So.  Rep.  347. 

Texas. — Finley,  J.,  in  Martin-Brown  Co. 
v.  Siebe,  6  Tex.  Civ.  App.  232,  said:  "The 
conveyance  made  by  Siebe  and  March  is  a 
mortgage,  intended  to  secure  the  payment  of 
the  debts  therein  set  out,  with  preference  in 
the  order  in  which  they  are  named,  and  does 
not  contravene  our  statutory  assignment  law. 
Hudson  v.  Eisenmayer,  Sr.,  Milling,  etc.,  Co., 
79  Tex.  401 ;  Watterman  v.  Silberberg,  67  Tex. 


100;  Jackson  ?>..Harby,  65  Tex.  710;  Stiles  v. 
Hill,  62  Tex.  430;  La  Belle  Wagon  Works  v. 
Tidball,  59 Tex.  292.  If  the  instrument  should 
be  conceded  to  be  a  common-law  assignment, 
it  could  not  be  held  to  be  a  general  assign- 
ment, for  the  reason  that  it  does  not  appear 
that  it  was  the  intention  to  convey  all  the  prop- 
erty of  the  debtors  subject  to  execution; 
neither  was  the  conveyance  made  for  the  ben- 
efit of  all  the  creditors.  Such  a  partial  com- 
mon-law assignment  is  not  embraced  within 
the  prohibitions  of  our  assignment  law.  John- 
son v.  Robinson,  68  Tex.  399." 

The  voluntary  assignment  law  of  Wisconsin 
applies  to  partial  as  well  as  to  general  assign- 
ments.    Maxwell  v.  Simonton,  81  Wis.  641. 

In  Several  Other  States  Partial  Assignments 
are  Not  Allowed. — Arizona,  Rev.  Stat.,  §22; 
Connecticut,  Rev.  1875,  p-378;  Indiana,  Key. 
1876,  p.  142;  Michigan  Acts  of  1889,  c.  215; 
Nebraska,  Comp.  Stat.  1891,  §  2  ;  New  Hamp- 
shire, Pub.  Stat.  1891,  p.  559;  Maine,  Rev. 
Stat.  1871,  p.  543,  §  1. 

Generally  a  Trifling  and  Unintentional  Omis- 
sion from  an  assignment  does  not  render  it 
partial.  Krug  v.  McGilliard,  76  Ind.  28.  See 
supra,  this  title,  Nature — Distinctions — As  a 
Voluntary  Transfer — General  or  Partial. 

2.  Voluntary  Assignments  Abolished  In  Some 
States. — The  object  of  the  39th  section  of  the 
California  statute  of  1852,  "for  the  relief  of 
insolvent  debtors  and  protection  of  cred- 
itors," which  provides  that  no  assignment 
of  any  insolvent  debtor,  otherwise  than  as 
provided  in  that  act,  shall  be  legal  or  bind- 
ing on  creditors,  was  to  do  away  with  all 
voluntary  assignments  by  such  debtors. 
Dana  v.  Stanford,  10  Cal.  269.  Here  Field,  J., 
said  :  "  Such  assignments  were  generally  made 
to  some  friend,  who  often  held  the  property 
for  the  real  benefit  of  the  assignor,  while 
ostensibly  holding  it  for  the  benefit  of  the 
creditors.  Debtors  in  failing  circumstances 
resorted  to  this  mode  of  placing  their  prop- 
erty beyond  the  reach  of  attachments  while, 
in  fact,  they  reserved  its  use  through  the  in- 
strumentality of  a  convenient  assignee." 

An  assignment  to  a  creditor,  the  proceeds 
to  be  applied  to  the  payment  of  the  creditor's 
claim  and  the  residue  to  be  distributed  pro 
rata  to  the  debtor's  other  creditors,  did  not 
contravene  the  statute  against  assignments 
by  insolvent  debtors  unless  it  appeared  that 
the  debtor  was  insolvent.  It  would  not  so  ap- 
pear from  such  an  assignment.  Morgentham 
v.  Harris,  12  Cal.  245.  And  see  Forbes  v.  Scan- 
nell,  13  Cal.  242. 

Voluntary  Assignments  Restored — California. 
— Now,  under  the  California  Civil  Code,  as 
amended  by  the  statute  of  March  26,  1895,  an 
insolvent  debtor  may  make  an  assignment, 
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IV.  Who  may  Assign— 1.  General  Rri 

person  of  sound  mind,  not  under  a  leg; 
for  the  benefit  of  creditors.1 

"  in  conformity  to  the  provisions  of  this  chap- 
ter, Bubject,  however,  to  the  provisions  of 
this  code  relative  to  trusts  and  fraudulent 
transfers  and  to  the  restrictions  imposed  by 
law  upon  assignments  by  special  partnerships, 
by  corporations,  or  by  other  specific  classes  or 
persons." 

Vermont. — In  Passumpsic  Bank  v.  Strong, 
42  Vt.  295,  Barrett,  J.,  speaking  of  the  fraud- 
ulent abuse  of  assignments,  said:  "  Prior  to 
that  Act  of  1843  debtors  had  become  largely 
accustomed  to  transfer  the  title  to  their  prop- 
erty to  a  party  in  trust  for  the  professed  bene- 
fit of  some  or  all  of  their  creditors.  Generally 
the  conveyances  covered  all  that  was  subject  to 
attachment,  or  to  be  reached  by  trustee  process. 
This  done,  experience  showed  that  whoever 
else  might  be  benefited  by  the  transaction, 
creditors  were  not.  Trustees  almost  never 
paid  anything  to  them.  If  the  property  was 
sought  to  be  reached  by  attachment,  in  defi- 
ance of  the  assignment,  the  result  was  gen- 
erally profitless,  often  ruinous,  litigation. 
Assignors  in  the  main  lived  on  as  if  nothing 
had  happened,  except  that  some  of  them 
thereby  seemed  to  become  independent  gen- 
tlemen of  leisure.  The  assignee  was  but  the 
assignor  in  masque.  The  debts  were  unpaid. 
The  property  had  disappeared,  and  nobody 
called  to  account.  See  remarks  of  Isham,  J., 
in  Peck  v.  Merrill,  26  Vt.  692;  of  Hinman, 

J.,  in  Beers  v.  Lyon,  21  Conn.  610.  *  *  *  At 
ast,  in  1843,  a  simple  bill  declaring  all  general 
assignments  void  was  proposed  and  passed." 
See  also  Therasson  v.  Hickok,  37  Vt.  454. 
This  Act  of  1843  was  repealed  by  the  Act  of 
1852.    Farr  v.  Brackett,  30  Vt.  344. 

As  to  similar  abuses  in  Nevj  Hampshire, 
see  Barker  v.  Hall,  13  N.  H.  301. 

As  to  the  effect  of  the  Massachusetts  insol- 
vency laws  upon  voluntary  assignments,  see 
Mechanic's,  etc.,  Bank  v.  Eagle  Sugar  Refin- 
ery, 109  Mass.  38.  See  also  Mass.  Supp.  1882- 
1888,  c.  340. 

1.  "Every  Debtor  Has  a  Legal  Right  to  Assign 
property  for  the  security  of  the  debts  due 
by  him,  and  so  far  from  such  an  act  being 
reprehended  by  the  law,  it  is  justified  and 
approved."  Story,  J.,  in  Brown  v.  Minturn, 
2  Gall:  (U.  S.)  557. 

"  The  right  to  make  [a  general  assignment 
of  all  a  man's  property]  results  from  that  abso- 
lute ownership  which  every  man  claims  over 
that  which  is  his  own."  Marshall,  C.  J., 
in  Brashear  v.  West,  7  Pet.  (U.  S.)  614. 

Lunatics. — The  deed  of  a  lunatic  in  trust  for 
the  benefit  of  creditors  is  not  void  but  only 
voidable.  Unless  restrained  by  the  insolvent 
laws  of  the  state,  creditors  may  proceed  to  have 
such  a  deed  set  aside  on  the  ground  of  the 
debtor's  lunacy  at  the  time  he  made  it. 
Riley  v.  Carter,  76  Md.  581. 

As  to  mental  incapacity,  see  Wooldridge  v. 
Irving,  23  Fed.  Rep.  676. 

See  generally  the  title  Insanity. 
Infants. — The  competency  to  make  an  assign- 
ment results  from  the  competency  to  incur 


e — Mental  Capacity — Disabilities. — Any 

1  disability,  may  make  an  assignment 

debts.  An  assignment  by  an  infant  is  voidable, 
not  void.  The  defense  of  infancy  can  only  be 
made  by  the  infant  or  some  one  in  his  right. 
Soper  v.  Fry,  37  Mich.  237 ;  Yates  v.  Lyon,  61 
N.  Y.  344,  overruling  Fox  v.  Heath,  21  How. 
Pr.  (N.  Y.  C.  PI.  )  384. 

See  generally  the  title  Infancy. 

Married  Women. — In  Maryland  a  married 
woman  may  make  an  assignment  for  the  bene- 
fit of  her  creditors.  Schuman  v.  Peddicord,  50 
Md.  560.  In  this  case  it  was  held  that  an  as- 
signment by  husband  and  wife  for  the  common 
benefit  of  their  creditors,  though  void  under  the 
statute  of  13  Eliz.,  was  yet  binding  on  the  as- 
signors, and  could  not  be  set  aside  by  the  wife. 
See  generally  the  titles  Husband  and  Wife; 
and  Separate  Property  of  Married 
Women. 

Joinder  of  Wife. — The  joinder  of  the  wife  in 

her  husband's  assignment  of  his  property  for 
the  benefit  of  creditors  is  mere  surplusage, 
and  does  not  invalidate  the  instrument.  Cald- 
well v.  Bruggerman,  4  Minn.  270. 

Effect  of  Wife's  Not  Joining. — Where  the  wife 
of  an  assignor  for  the  benefit  of  creditors  does 
not  join  in  the  deed  of  assignment,  her  in- 
choate interest  in  the  land  conveyed  does  not 
become  perfect  until  a  sale  by  the  assignee, 
who  is  entitled  to  actual  possession  until  such 
sale.    Taylor  v.  Bruner,  130  Ind.  482. 

Husband's  Assignment  of  Community  Property. 
— A  husband,  in  the  absence  of  fraud,  may 
assign  all  the  community  property  for  the 
benefit  of  community  creditors  without  the 
wife  joining  in  the  deed,  though  a  statute 
provides  that  no  conveyance  or  incumbrance 
of  the  community  real  estate  shall  be  valid 
unless  the  husband  and  wife  join  in  the  mak- 
ing thereof ;  as  such  assignment  is  only  a  sur- 
render of  the  property  into  the  custody  of  the 
court,  to  be  applied  as  the  law  requires. 
Thygesen  v.  Neufelder,  9  Wash.  455;  Oregon 
Imp.  Co.  v.  Sagmeister,  4  Wash.  710.  See 
the  title  Community  Property. 

An  assignment  for  the  benefit  of  creditors, 
executed  by  a  husband  and  wife,  conveying 
property  which  is  actually  community  prop- 
erty, and  made  to  secure  community  debts,  is 
valid,  though  such  property  and  debts  are 
described  as  being  those  of  the  wife;  their 
misdescription  does  not  change  their  true 
status  and  character.  Hayden  Saddlery  Hard- 
ware Co.  v.  Ramsay  (Tex.  Civ.  App.  1896),  36 
S.  W.  Rep.  595. 

Owners  of  Forfeited  Land. — The  legislature  of 
Illinois  passed  a  law  enabling  purchasers  of 
the  Illinois  and  Michigan  Canal  lands,  who, 
by  neglect  of  payments,  had  incurred  forfei- 
ture, to  apply  upon  a  portion  of  the  purchased 
lots  the  purchase-money  already  paid,  and 
thereby  to  acquire  a  title  to  such  portion,  re- 
leasing the  residue  to  the  state.  It  was  held 
that  a  debtor  who  had  incurred  such  for- 
feiture could,  before  it  was  declared,  make  a 
valid  transfer,  by  deed  of  assignment,  of  such 
lands  for  the  benefit  of  his  creditors  ;  and  that, 
the  trustee  therein  having  made  such  appli- 
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2.  Agents. — An  assignment  may  be  made  by  attorney  under  a  proper  power  j1 
but  the  courts  are  reluctant  to  derive  such  a  power  from  a  general  power  of 
attorney.2 

3.  Corporations — a.  In  General. — A  corporation  can  make  such  an  assign- 
ment.3 

Effect  of  Assignment  upon  Franchise. — And  it  has  been  held  that  an  assignment 
by  a  corporation  does  not  transfer  its  franchise,4  though  it  may  vest  the 
title  to  the  corporate  property  in  the  assignee.5 

Charter  or  Statutory  Restrictions. — Such  power  of  a  corporation  to  assign  may, 
however,  be  restricted  by  its  charter,6  or  by  some  statutory  provision.7 


cation,  and  obtained  a  patent  from  the  state 
for  the  portion  of  lots  so  paid  for,  and  released 
the  residue  to  the  state,  there  resulted  to  the 
creditors  under  the  assignment  a  valid  trust 
in  the  retained  portion.  Gibson  v.  Rees,  50 
HI.  383. 

1.  Assignment  by  Agent.  —  Lowenstein  v. 
Flauraud,  82  N.  Y.  494.  See  generally  the 
titles  Agency,  vol.  1,  p.  930;  Power  of  At- 
torney. 

In  McKee  v.  Coffin,  66  Tex.  307,  the  assign- 
ment was  executed  by  an  agent  specially 
authorized  for  that  purpose. 

Agent's  Authority  to  Be  in  Writing — California. 
— Under  the  California  Civil  Code  (§  3458) 
the  agent's  authority  must  be  in  writing. 
Wilhoit  v.  Lyons,  98  Cal.  411. 

Proof  of  Execution  of  Power  of  Attorney. — 
Where  the  deed  of  assignment,  offered  in 
evidence  by  the  plaintiff,  purported  to  have 
been  executed  by  one  of  the  assignors,  by  at- 
torney, and  the  defendants  objected  that  there 
was  no  proof  of  the  execution  of  the  power, 
it  was  held  that  the  acknowledgment  of  the 
deed  in  the  bond  extended  to  everything  nec- 
essary to  prove  the  due  execution  of  the  deed, 
and  superseded  further  proof  of  the  power. 
Clark  v.  Mix,  15  Conn.  152. 

2.  General  Power  of  Attorney. — Gouldy  v. 
Metcalf,  75  Tex.  455,  16  Am.  St.  Rep.  912. 

Delegation. — A  trustee  appointed  by  will  to 
carry  on  the  business  of  the  testator  cannot 
delegate  the  trust  of  making  an  assignment 
of  the  trust  property  for  the  benefit  of  cred- 
itors, in  the  absence  of  express  authority  in 
the  will.    Woddrop  v.  Weed,  154  Pa.  St.  307. 

3.  Power  of  Corporations  to  Make  Assignments. 
—The  power  existed  at  common  law.  Van- 
derpoel  v.  Gorman,  140  N.  Y.  563;  Haxtun 
v.  Bishop,  3  Wend.  (N.  Y.)  13;  De  Ruyter 
v.  St.  Peter's  Church,  3  N.  Y.  238,  affirming 
3  Barb.  Ch.  (N.  Y.)  124,  2  Kent's  Com.  (10th 
ed. )  398,  and  note  ;  Shockley  v.  Fisher,  75  Mo. 
498;  Catlin  v.  Eagle  Bank,  6  Conn.  233.  See 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635. 

Consent  of  Stockholders. — An  insolvent  cor- 
poration may  make  an  assignment  for  the 
benefit  of  creditors  unless  restrained  by  its 
charter  or  by  statute,  and  this  power  may  be 
exercised  without  the  authority  or  consent  of 
the  stockholders.  Lehigh  Iron  Co. 's  Estate, 
12  Pa.  Co.  Ct.  Rep.  257. 

Effect  of  Charter  Provision  as  to  Individual 
Liability  of  Stockholders. — A  provision  in  the 
charter  making  stockholders  individually  lia- 
ble for  corporate  debts  does  not  affect  the 
right  to  assign.  Pope  v.  Brandon,  2  Stew. 
(Ala.)  401,  20  Am.  Dec.  49. 
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Capital  Stock. — A  general  assignment  may, 
however,  not  transfer  the  capital  stock.  Ohio 
L.  Ins.,  etc.,  Co.  v.  Merchants'  Ins.,  etc.,  Co., 
11  Humph.  (Tenn.)  r,  53  Am.  Dec.  742. 

4.  Effect  upon  Corporate  Franchise. — Lehigh 
Iron  Co.'s  Estate,  12  Pa.  Co.  Ct.  Rep.  257. 

It  has  been  Held  that  a  General  Assignment 
of  corporate  property  cannot  be  made,  since, 
by  destroying  the  object  for  which  the  cor- 
poration exists,  it  would  work  a  surrender  of 
its  charter,  an  act  both  beyond  the  powers  of 
the  officers,  unless  specially  authorized,  and 
contrary  to  the  provisions  of  the  law  as  to  the 
winding  up  of  corporations.  Smith  v.  New 
York  Consol.  Stage  Co.,  18  Abb.  Pr.  (N.  Y. 
C.  PI.)  419;  dissenting  opinion  of  Story,  J., 
inBeaston  v.  Farmers'  Bank,  12  Pet.  (U.  S.) 
138. 

The  prevailing  opinion,  however,  is  that 
such  assignment  does  not  affect  the  franchises, 
and  hence  does  not  work  a  dissolution.  Hurl- 
but  v.  Carter,  21  Barb.  (N.  Y.)  221;  State  v. 
State  Bank,  6  Gill  &  J.  (Md.)  205. 

"  The  assignment  of  property  by  an  insol- 
vent corporation,  for  the  purpose  of  paying 
its  debts,  is  a  very  different  action  from  so 
disposing  of  its  property  while  solvent  as  to 
make  its  continued  exercise  of  its  franchises 
impossible.  People  v.  Ballard,  134  N.  Y. 
294.  The  Ballard  case  was  subsequently 
brought  to  the  attention  of  this  court  on  a 
motion  for  a  reargument  upon  the  question 
whether  such  a  sale  or  transfer  of  property 
as  appeared  to  have  been  made  by  the  corpo- 
ration was  not  valid  upon  the  ground  that  the 
corporation  could  not  operate  the  business 
except  at  a  loss,  and  it  was  not  bound  to  do 
that.  The  question  was  left  open  for  the 
reason  mentioned  in  the  opinion  given  upon 
denying  the  motion.  The  case  is  no  authority 
for  the  proposition  that  an  insolvent  corpo- 
ration cannot  make  a  general  assignment  for 
the  benefit  of  creditors."  Per  Peckham,  J., 
in  Vanderpoel  v.  Gorman,  140  N.  Y.  563. 

5.  A  Bank  President,  by  authority  of  the 
directors  given  before  the  time  limited  for 
closing  the  concerns  of  the  bank,  assigned  to 
trustees  certain  notes.  The  trustees  were 
those  to  whom  the  property  of  the  bank  had 
been  transferred  for  the  benefit  of  the  stock- 
holders. It  was  held  that  the  assignment 
terminated  the  interest  of  the  corporation 
in  the  notes,  and  vested  the  legal  interest  in 
the  trustees  and  the  beneficial  interest  in  the 
stockholders.    Stevens  v.  Hill,  29  Me.  133. 

6.  Charter  Restrictions. — Ringo  v.  Biscoe,  13 
Ark.  563. 

7.  Statutory  Restrictions. — Bowen  v.  Lease, 
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Assignmout  of  Personal  Liability  of  Stockholders. — An  attempted  assignment  by  a 
corporation,  of  the  personal  liability  of  its  stockholders,  for  the  benefit  of  its 
creditors,  is  void.1 

b.  Corporate  Assignment — How  Executed. — Unless  otherwise  pro- 
vided by  statute,  the  general  rule  is  that  a  corporate  assignment  must  be 
executed  by  the  board  of  directors,  or  a  quorum  thereof,  at  a  meeting  duly 
called  for  that  purpose,  or  by  the  president  or  some  other  officer  of  the 
corpi  iration  as  authorized  by  the  directors.2 


5  Hill  (N.  V.)  221;  Harris  v.  Thompson,  15 
Barb.  (N.  Y.)  62;  Loring  v.  U.S.  Vulcanized 
Gmta  Percha  Belting,  etc.,  Co.,  36  Barb.  (N. 
Y.)  329;  Sibell  v.  Remsen,  33  N.  Y.  95;  Rob- 
inson v.  Attica  Bank,  21  N.  Y.  406;  Relfe  v. 
Commercial  Ins.  Co.,  5  Mo.  App.  173. 

Assignments  for  the  benefit  of  creditors  are 
within  the  meaning  of  the  New  Jersey  stat- 
ute which  declares,  in  general  terms,  that  the 
directors  of  a  corporation  shall  not  make, 
when  insolvent  or  contemplating  insolvency, 
any  sale,  transfer,  or  assignment  of  its  prop- 
erty. American  Ice  Mach.  Co.  v.  Paterson 
Steam  Fire  Engine,  etc.,  Co.,  22  N.  J.  Eq.  72. 

Michigan. — Where  a  statute  prescribes  the 
particular  mode  in  which  the  affairs  of  a  cer- 
tain class  of  corporations  shall  be  wound  up, 
in  case  of  insolvency,  an  assignment  made 
manifestly  with  a  view  to  evade  the  provi- 
sions of  the  statute  cannot  be  sustained.  Bank 
Com'rs  v.  Brest  Bank,  Harr.  (Mich.)  106. 

The  acts  providing  for  proceedings  in  chan- 
cery against  corporations  (Stat.  1837,  306), 
and  for  the  voluntary  dissolution  of  corpora- 
tions (Stat.  1839,  94)  are  not  in  the  nature  of 
statutes  of  bankruptcy  applicable  to  corpora- 
tions, and  do  not  render  void  an  assignment 
by  a  corporation  of  all  its  corporate  property 
to  trustees  for  the  payment  of  debts,  executed 
prior  to  the  commencement  of  proceedings  in 
chancery,  or  for  a  dissolution.  Town  v.  River 
Raisin  Bank,  2  Dougl.  (Mich.)  530. 

Ohio. — Under  statutes  which  provide  that  no 
bank  shall  make  assignments  in  favor  of  cred- 
itors, and  authorize  a  commissioner  to  take 
possession  of  assets  in  insolvency,  and  declare 
that  all  assignments  shall  be  void  as  against 
the  operation  of  the  act,  an  assignment  by  a 
bank  is  not  entirely  void,  but  only  so  far  as  it 
conflicts  with  the  action  of  the  commissioners. 
Rossman  v.  McFarland,  9  Ohio  St.  369. 

West  Virginia. — The  Farmers'  Bank  of  Vir- 
ginia had  the  right  to  assign  its  assets  for  the 
benefit  of  its  creditors,  independently  of  the 
Act  of  the  General  Assembly  of  Virginia  of 
1866  on  that  subject.  Farmers'  Bank  v.  Wil- 
lis, 7  W.  Va.  31. 

Wisconsin. — The  provision  of  the  Wisconsin 
voluntary  assignment  act  for  the  discharge  of 
insolvent  debtors,  and  in  that  respect  in  the 
nature  of  a  bankrupt  act,  applies  to  corpora- 
tions as  well  as  to  individuals.  Barth  v. 
Backus,  140  N.  Y.  230. 

Assignment  by  Foreign  Corporation. — A  for- 
eign corporation  having  authority,  under  the 
laws  of  its  domicile,  to  make  a  general  as- 
signment for  the  benefit  of  its  creditors,  may 
make  such  an  assignment  in  New  York 
where  it  is  doing  business,  as  Laws  1890,  c. 
564,  §  48,  declaring  void  every  transfer  or  as- 


signment by  a  corporation  in  contemplation 
of  insolvency,  refers  only  to  domestic  cor- 
porations. Vanderpoel  v.  Gorman,  140  N. 
Y.  563. 

1.  Wright  v.  McCormack,  17  Ohio  St.  86. 

2.  See  Curtis  v.  Leavitt,  15  N.  Y.  9. 

By  Board  of  Directors. — In  Tripp  v.  North- 
western Nat.  Bank,  41  Minn.  400,  Dickinson, 
J.,  said:  "  The  weight  of  authority  seems  to 
be  in  favor  of  the  proposition  that  the  board 
of  directors  of  a  corporation,  to  which  the 
general  management  of  its  affairs  is  com- 
mitted without  particular  restriction,  may 
authorize  a  general  assignment  of  the  corpo- 
rate property  to  be  made  for  the  benefit  of 
creditors  when  the  condition  of  its  affairs  is 
such  as  to  reasonably  justify  such-  a  course,  as 
in  the  case  of  insolvency.  Sargent  v.  Web- 
ster, 13  Met.  (Mass.)  497,  46  Am.  Dec.  743; 
Dana  V.  U.  S.  Bank,  5  W.  &  S.  (Pa.)  223; 
Ardesco  Oil  Co.  v.  North  American  Oil,  etc., 
Co.,  66  Pa.  St.  375;  Merrick  v.  Bank  of  Me- 
tropolis, 8  Gill  (Md.)  59;  De  Camp  v.  Alward, 
52  Ind.  468." 

Notice  of  Meeting. — An  assignment  of  the 
property  of  a  corporation  executed  by  a  ma- 
jority merely  of  its  directors,  at  a  meeting  of 
which  absent  directors  had  no  notice,  is  invalid. 
Simon  v.  Sevier  Assoc.,  54  Ark.  58. 

Quorum  of  Directors. — There  were  five  di- 
rectors of  a  joint  stock  corporation  in  Con- 
necticut, and  it  was  important  that  it  should 
make  an  immediate  assignment  for  the  benefit 
of  creditors.  Two  were  absent  in  a  distant 
state,  and  could  not  be  reached  by  notice  of  a 
directors'  meeting,  but  notice  was  sent  them  at 
their  residence  in  Connecticut.  It  was  held 
that  the  three  other  directors,  being  a  quorum, 
had  power  to  make  a  valid  assignment.  The 
Act  of  1885  provides  that  the  directors  of  a 
corporation  may  make  an  assignment  of  it  in 
insolvency  "in  a  legal  meeting  called  for  such 
purpose  ;"  it  was  held  that  where  there  was  no 
provision  in  the  by-laws  to  the  contrary  the 
directors,  when  together,  could  agree  at  once 
to  hold  a  meeting  for  the  purpose  without  any 
previous  notice,  and  two  of  the  directors  being 
beyond  the  reach  of  notice,  the  remaining 
three,  being  all  who  were  capable  of  acting, 
could  thus  meet  and  act.  Chase  v.  Tuttle,  55 
Conn.  455. 

A  quorum  of  the  board  of  directors  may 
make  the  assignment.  Buell  v.  Buckingham, 
16  Iowa  284,  85  Am.  Dec.  516. 

By  President"—  Authority —  Ratification. — The 
president  of  a  corporation,  without  authority 
from  the  board  of  directors,  cannot  convey 
the  corporate  property  for  the  benefit  of  cred- 
itors. And  where  the  president  makes  an 
unauthorized  assignment  of  the  corporate 
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Affixing  Corporate  Seal. — And  ordinarily  the  corporate  seal  should  be  affixed, 
particularly  where  the  assigned  property  includes  land.1  An  assignment  under 
the  Minnesota  insolvency  law  was  signed  by  the  president  and  secretary  of 
the  corporation  under  its  corporate  seal.  It  was  held  that  the  presence 
of  the  seal  gave  rise  to  a  prima  facie  presumption  that  it  was  affixed  by  the 
proper  authority.2 

4.  Partnerships — a.  In  General — Personalty. — The  personal  property 
of  a  partnership  may  be  assigned  either  by  the  joint  act  of  all  the  partners,, 
or  by  one  or  more,  under  the  authority  and  with  the  assent  of  the  rest  ;3  but 


property  for  the  benefit  of  creditors  the  sub- 
sequent ratification  thereof  by  the  board  of 
directors  is  insufficient  as  against  creditors 
levying  an  attachment  in  the  meantime. 
Norton  v.  State  Nat.  Bank,  102  Ala.  420. 
Here  the  court,  by  Coleman,  J.,  said  :  "  It 
is  a  generally-recognized  principle  of  law  thaL 
the  president  of  a  corporation,  or  its  general 
manager,  without  authority  of  its  board  of 
directors,  cannot  make  a  valid  conveyance  or 
assignment  of  the  property  of  the  corporation. 
In  the  case  of  Goodyear  Rubber  Co.  v.  George 
D.  Scott  Co.,  96  Ala.  440,  in  which  it  appeared 
that  Scott  was  the  general  manager,  this  court 
used  the  following  language  :  '  The  amended 
bill,  as  we  have  seen,  charges  that  Scott  alone 
conveyed  to  the  bank,  without  the  authority  or 
sanction  of  the  board  of  directors.  If  this  be  so, 
the  sale  did  not  vest  a  good  title  in  the  bank. 
Sales  of  that  kind  could  be  made  only  by  the 
board  of  directors,  and  not  every  sale  by  them 
would  be  valid.'  CitingCodk.  on  Stock,  Stockh. 
&  Corp.  Law,  §  712;  1  Mor.  Priv.  Corp.,  §§ 
511-513.  As  supporting  the  same  conclusion, 
see  Tennessee,  etc.,  R.  Co.  v.  East  Alabama 
R.  Co.,  73  Ala.  445;  Standifer  v.  Swann,  78 
Ala.  88;  Gibson  v.  Goldthwaite,  7  Ala.  281, 
42  Am.  Dec.  592;  Code  1886,  §  1664.  The 
case  of  Simon  v.  Sevier  Assoc.,  54  Ark.  58, 
in  many  respects  was  similar  to  the  case  at 
bar,  in  which  it  was  held  that  a  subsequent 
ratification,  if  lawful,  was  inoperative  against 
an  intervening  creditor.  In  the  case  of  Wood 
v.  McCain,  7  Ala.  800,  42  Am.  Dec.  612,  the 
general  rule  is  recognized  that  a  ratification 
refers  back  to  the  inception  of  the  transaction, 
but  it  is  said  that  an  exception  to  the  general 
rule  prevails  where  third  parties  acquire  rights 
after  the  act  is  done,  and  before  its  ratification 
by  the  principal.  The  exception  was  applied 
in  favor  of  a  garnishing  creditor.  The  case  is 
not  distinguishable  in  principle.  Godwin  v. 
McGehee,  19  Ala.  468;  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  436,  note." 

Second  Assignment  by  President— Authority 
Exhausted. — A  general  assignment  by  an  insol- 
vent corporation  was  executed  by  the  direct- 
ors, and  next  day,  by  their  direction,  the 
president  executed  another,  incorporating  the 
first  in  another  state  where  the  property  was. 
The  assignees  accepted  and  acted  upon  the 
trust,  and  no  attempt  was  made  to  set  it  aside, 
but  more  than  a  year  later  the  president  was 
directed,  at  an  informal  meeting  of  directors, 
to  execute  another  assignment,  the  former 
being  supposed  defective.  It  was  held  that 
the  last  assignment  could  not  be  sustained, 
not  being  made  by  direct  sanction  of  the  cor- 
poration, and  the  power  first  delegated  to  the 


president  being  insufficient,  as  it  was  already 
exhausted.  Richardson  v.  Rogers,  45  Mich. 
591. 

Resolution  of  Board  Authorizing  Vice  President 
to  Assign. — The  Missouri  rule  is  that  where  a 
corporation  becomes  insolvent  it  is  the  direct- 
ors' duty  to  make  an  assignment,  and  that  they 
may  by  resolution  authorize  the  vice-presi- 
dent to  execute  such  an  instrument.  Muse 
v.  Ames,  104  Mo.  91;  Hutchinson  v.  Green, 
91  Mo.  374. 

Without  Stockholders'  Sanction. — A  board  oi 
directors  empowered  by  its  charter  or  articles 
to  manage  the  corporate  affairs  may,  when  it 
is  in  failing  circumstances,  make  an  assign- 
ment of  its  property  for  creditors  without  the 
stockholders'  sanction.  Wright  v.  Lee,  2  S. 
Dak.  596. 

Stockholder  Estopped. — The  directors  of  a 
Pennsylvania  corporation  by  vote  authorized 
its  president  to  make  an  assignment  of  its 
property  for  the  benefit  of  its  creditors,  which 
vote  was  ratified  by  the  stockholders.  They 
then  voted  to  make  a  mortgage  to  secure  a 
claim  of  a  director  as  preferred.  The  assign- 
ment was  made  without  making  the  mortgage. 
In  an  action  by  the  assignee  to  enforce  pay- 
ment of  a  stockholder's  subscription,  it  was 
held  that  the  defendant  could  not  set  up  the 
failure  to  make  the  mortgage  as  invalidating 
the  assignment.  Potts  v.  Wallace,  146  U.  S. 
689. 

1.  Corporate  Seal. — The  use  of  the  corporate 
seal  being  necessary  to  convey  land  under  the 
Texas  statutes,  an  assignment  by  a  corpora- 
tion for  the  benefit  of  creditors  purporting  to 
convey  all  its  property,  real  and  personal,  is 
invalid  without  the  seal,  though  the  inventory 
shows  only  personalty.  Shropshire  -o.  Beh- 
rens,  77  Tex.  275. 

2.  Yanish  v.  Pioneer  Fuel  Co.  (Minn.  1896), 
66  N.  W.  Rep.  198,  following 4  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  pp.  243,  244,  and 
cases  there  cited. 

3.  Personal  Property  of  Partnership. — Ely  v. 
Hair,  16  B.  Mon.  (Ky.)  230;  Welles  v.  March, 
30  N.  Y.  344;  Baldwin  v.  Tynes,  19.  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  32;  Hooper  v.  Baillie, 
118  N.  Y.  413;  Klumppt1.  Gardner,  114  N.  Y. 
153 ;  Martine  v.  Robinson,  78  Hun  (N.  Y.)  115. 

Illustration. — An  assignment  made  by  "  M., 
H.,  C,  and  R.,  copartners  doing  business 
under  the  style  and  firm  name  of  H.  M.  &  Co., 
party  of  the  first  part,"  and  granting  to  the 
assignee  all  the  property  "  belonging  to  said  co- 
partnership, party  of  the  first  part,  or  in  which 
they  as  such  copartners  have  any  right  or 
•  interest,  or  which  is  held  by  any  person  or  per- 
sons for  such  copartnership,"  is  an  assignment 
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not,  as  a  general  rule,  without  this  auth 
circumstances.1 

by  the  partnership  of  the  partnership  property, 
and  not  by  the  individual  partners  executing  it. 
Madison  First  Nat.  Bank  v.  Hackett,  61  Wis. 

335- 

By  Wife  as  Partner. — An  assignment  for  the 
benefit  of  creditors  of  a  banking  firm  com- 
posed of  a  husband  and  wife,  executed  by  her 
in  the  partnership  name,  by  the  direction 
of  the  husband,  and  unconditionally  devoting 
the  entire  partnership  assets  to  the  equal  pay- 
ment of  the  partnership  debts,  is  valid ;  and 
such  assets  vest  in  the  assignee,  and  are  not 
subject  to  garnishment  in  a  suit  by  a  creditor 
of  the  firm.  Belser  v.  Tuscumbia  Banking  Co., 
105  Ala.  514. 

Evidence  of  Authority. — An  assignment  for 
the  benefit  of  creditors,  executed  by  a  partner 
and  setting  forth  in  the  acknowledgment  that 
he  was  authorized  by  his  copartner  to  make  it, 
will  be  held  to  have  been  authorized  by  him 
in  the  absence  of  evidence  to  the  contrary. 
Sherman  v.  Jenkins  (Supreme  Ct.),  24  N.  Y. 
Supp.  186,  70  Hun  (N.  Y.)  593. 

Ratification. — A  partner  who,  with  sufficient 
notice  that  his  copartner,  the  manager  of  the 
business,  has  made  a  firm  assignment  for  the 
benefit  of  creditors,  fails  to  dissent  therefrom 
within  a  reasonable  time,  is  deemed  to  have 
ratified  it,  and  it  will  stand  against  subsequent 
executions  against  the  firm.  Hodenpuhl  v. 
Hines,  160  Pa.  St.  466. 

A  member  of  a  firm  who  defends  an  action 
attacking  its  assignment  as  invalid,  on  account 
of  its  nonexecution  by  him,  thereby  ratifies 
the  assignment.  Hooper  v.  Beecher  (Su- 
preme Ct.),  15  N.  Y.  Supp.  113,  following 
Adee  v.  Cornell,  93  N.  Y.  576. 

Where  a  partner  in  an  insolvent  firm  as- 
signed the  firm  property  for  the  benefit  of 
creditors,  the  other  partner  could  not  com- 
plain, when,  though  he  did  not  join  in  the 
deed,  he  voluntarily  surrendered  the  property 
to  the  assignee,  who  sold  it  publicly  for  its 
value,  applying  the  proceeds  on  the  firm  debts 
secured  by  mortgage  on  the  property.  Mat- 
thews v.  Smelser  (Tex.  Civ.  App.  1894),  26  S. 
W.  Rep.  872. 

Correcting  Defective  Assignment. — An  assign- 
ment of  partnership  property,  executed  by 
both  partners,  contained  a  defect  in  the  justi- 
fication of  sureties  on  the  assignee's  bond; 
the  firm  was  insolvent  and  went  out  of  busi- 
ness, and  one  partner  left  the  state  and  went 
to  reside  in  Canada.  Afterwards  the  other 
partner,  without  the  knowledge  of  such  non- 
resident, executed  in  the  firm  name  a  second 
assignment  of  the  same  property  to  the  same 
assignee;  and  this  was  in  all  respects  regular 
and  (like  the  first)  without  preference,  and 
made  to  correct  the  defect  in  the  first.  There 
had  been  no  reconveyance  by  the  assignee,  and 
no  rights  had  intervened.  It  was  held  that  the 
assignment  was  valid  for  all  purposes.  Rum- 
ery  v.  McCulloch,  54  Wis.  565.  In  this  case, 
Orton,  J.,  said  the  defect  "was  not  in  the 
assignment  itself,  and  though  declared  invalid 
in  consequence  of  the  defect  in  the  justifica- 
tion of  the  sureties  on  the  bond,  it  was  never- 


orityand  assent,  except  under  peculiar 


theless  valid  as  between  the  assignors  and  as- 
signee, and  the  title  to  the  property  passed  to 
I  In-  assignee  in  trust.  Geisse  v.  Beall,  3  Wis. 
367;  Lincoln  v.  Cross,  11  Wis.  91;  Fargo  v. 
Ladd,  6  Wis.  106.  The  second  assignment 
cures  and  corrects  the  defect  of  the  first,  and 
they  will  both  stand  together,  the  first  as  hav- 
ing passed  the  title  to  the  property,  which 
had  not  been  reconveyed  to  the  assignors 
before  the  making  of  the  new  assignment,  and 
the  second  to  correct  a  defective  bond  in  the 
first." 

Estoppel  to  Attack — Confession  of  Judgment. — 

A  partner  who  can  confess  judgment  for  the 
firm  can  assign  its  property  for  the  benefit  of 
creditors  ;  and  those  to  whom  he  has  confessed 
judgment  cannot,  as  execution  creditors,  at- 
tack his  prior  assignment.  Hodenpuhl  v. 
Hines,  160  Pa.  St.  466. 

1.  Authority  and  Assent  of  Partners. — Foot  v. 
Goldman,  68  Miss.  529,  citing  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  847.  The  Kan- 
sas doctrine  is  that  a  partnership  assignment, 
made  by  one  partner,  is  not  prima  facie  good, 
though  not  objected  to  by  the  other.  Shat- 
tuck  v.  Chandler,  40  Kan.  516,  10  Am.  St. 
Rep.  227.  In  this  case  Clogston,  C,  said  that 
where  an  assignment  is  made  by  one  partner 
his  right  to  make  it  depends  upon  the  consent 
of  his  copartner;  and  to  give  him  authority 
to  make  it  he  must  show  that  his  partner  con- 
sented, or  show  a  state  of  facts  from  which 
the  court  could  presume  an  assent ;  or  show 
that  the  partner  was  absent  from  the  country 
and  therefore  his  assent  could  not  be  pro- 
cured ;  or  show  such  authority  from  the  articles 
of  partnership  or  from  the  fact  of  his  being 
managing  partner,  etc.  To  the  same  effect 
are  Loeb  v.  Pierpoint,  58  Iowa  469,  43  Am. 
Rep.  122;  Sloan  v.  Moore,  37  Pa.  St.  217. 

Two  of  three  partners  cannot  make  an  as- 
signment without  the  assent  of  the  third  so  as 
to  divest  his  right  and  title  to  the  assigned 
property.    Dunklin       Kimball,  50  Ala.  251. 

In  Texas  it  seems  to  have  been  held  that 
creditors  could  not  object  to  an  assignment  on 
the  sole  ground  of  its  being  executed  by  only 
one  partner.    Graves  v.  Hall,  32  Tex.  665. 

A  partnership  assignment  may  be  executed 
by  one  partner  in  person,  and  be  executed  and 
acknowledged  by  the  copartner  acting  by  a 
duly-constituted  attorney.  Lowenstein  v. 
Flauraud,  82  N.  Y.  494. 

A  firm  assignment  in  favor  of  such  creditors 
as  consent  to  the  full  release  of  the  firm,  but 
not  signed  by  all  of  the  partners  and  convey- 
ing their  individual  assets,  is  not  valid.  Kel- 
logg v.  Cayce,  84  Tex.  213.  In  Turner  v. 
Douglass,  77  Tex.  619,  Henry,  J.,  said:  "A 
number  of  cases  of  assignments,  providing  for 
the  discharge  of  the  debtor  made  by  or  for 
firms,  but  where  all  of  the  members  of  the 
firm  did  not  join  in  the  execution  of  the  instru- 
ment, have  been  before  this  court,  and  have 
been  held  inoperative  because  all  of  the  mem- 
bers did  not  join  in  making  them.  Donoho 
v.  Fish,  58  Tex.  167 ;  Still  v.  Focke,  66  Tex. 
715;  Coffin  v.  Douglass,  61  Tex.  410;  Orr, 
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b.  Partner's  Implied  Authority  to  Assign.— Generally,  in  commer- 
cial partnerships,  the  implied  agency  of  a  partner  is  limited  to  matters  within 
the  range  of  the  ordinary  business  of  the  partnership.  Where,  by  implication, 
the  agency  has  been  extended  so  as  to  include  the  power  to  make  an  assign- 
ment of  the  partnership  property  to  a  trustee  for  the  payment  of  debts,  the 
facts  have  been  so  exceptional  as  to  take  the  cases  out  of  the  general  rule.1 

One  partner  has  no  implied  authority  to  make  a  general  assignment  of  the 
partnership  property  unless  his  copartner  is  absent  or  otherwise  incapable  of 
giving  his  assent,  and  if  such  copartner  is  mentally  incapable  of  giving  his 
assent  the  executing  partner  must  establish  that  fact.2 


etc.,  Shoe  Co.  v.  Ferrell,  68  Tex.  639;  Baylor 
County  v.  Craig,  69  Tex.  330." 
Insanity  of  Copartner — No  Inquisition  Had. — 

A  partner  is  not  authorized  by  the  insanity  of 
his  copartner,  where  no  inquisition  has  been 
had,  to  execute  an  assignment  of  the  firm 
property  for  the  benefit  of  creditors.  Fried- 
burgher  v.  Jaberg,  20  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  279. 

1.  Implied  Power  of  Partner. — Fox  v.  Curtis 
(Pa.  1896),  34  Atl.  Rep.  952,  where  Fell,  J., 
thus  distinguished  the  cases  :  "  In  Deckard  v. 
Case,  5  Watts  (Pa.)  22,  30  Am.  Dec.  287,  the 
partner  not  joining  in  the  assignment  had 
abandoned  the  business  and  left  the  country, 
and  the  power  of  the  remaining  partner  to 
make  an  assignment  at  the  request  of  the 
creditors,  and  to  prevent  a  sale  by  the  sheriff, 
was  sustained  on  that  ground.  In  Hennessy 
v.  Western  Bank,  6W.  &  S.  (Pa.)  301,  40  Am. 
Dec.  560,  the  partner  not  joining  was  absent 
in  another  state;  and  in  McNutt  v.  Stray- 
horn,  39  Pa.  St.  269,  the  assignment  was  held 
to  be  valid  because  of  the  assent  of  the  part- 
ner not  signing.  In  the  opinion  in  Sloan  v. 
Moore,  37  Pa.  St.  217,  it  was  said  by  Strong, 
J. :  '  But  none  of  the  cases  decide  that  a  part- 
ner can  make  a  general  assignment  in  trust 
for  the  benefit  of  creditors  against  the  consent 
or  without  the  concurrence  of  his  copartner, 
the  latter  being  present,  and  capable  of  acting 
in  the  matter.'  " 

2.  Hill  v.  Postley,  90  Va.  200.  And  see,  on 
the  point  of  mental  incapacity,  Wooldridge 
v.  Irving,  23  Fed.  Rep.  676. 

The  Mississippi  rule  is  that  a  general  as- 
signment of  firm  property  executed  by  one 
partner  is  prima  facie  invalid,  and  the  burden 
of  proof  to  show  the  other  partner's  assent  is 
upon  those  who  maintain  it;  and,  if  creditors 
attack  such  assignment,  subsequent  ratifica- 
tion by  the  nonexecuting  partner  will  not 
affect  their  liens.  And  where  the  nonexecut- 
ing partner,  though  in  another  state  at  the 
time  of  the  assignment,  could  easily  have 
been  reached  by  telegram  or  letter,  no  such 
circumstances  exist  as  would  warrant  the  exe- 
cution without  his  assent.  Mayer  v.  Bern- 
stein, 69  Miss.  17. 

The  Several  Classes  of  Cases  Considered. — This 
whole  subject  has  been  frequently  considered 
by  courts  and  text  writers.  The  cases  may  be 
grouped  in  three  classes : 

First — Where  it  Was  Possible  to  Consult  the 
Other  Partner  or  Partners. — Assignments  made 
against  the  known  wishes  of  copartners  are 
undoubtedly  invalid.    Deckert  v.  Filbert,  3 


W.  &  S.  (Pa.)  454;  Wilcox  v.  Jackson,  7  Colo. 
521.  McGregor  v.  Ellis,  2  Disney  (Ohio)  286, 
is  not  an  authority  against  this,  as  the  court 
held  that  the  copartner  had  not  openly  ex- 
pressed his  dissent  in  time,  so  that  he  was 
estopped  by  laches. 

Even  where  the  wishes  of  copartners  are 
not  known  and  disregarded,  but  simply  not 
consulted,  the  rule  seems  to  be  the  same. 

Egberts  v.  Wood,  3  Paige  (N.  Y.)  517,  24 
Am.  Dec.  236,  is  usually  cited  as  an  authority. 
In  fact,  however,  the  decision  was  that  as  the 
partnership  had  been  dissolved  by  the  death 
of  one  of  the  partners  before  the  assignment, 
the  assignor's  individual  interest  in  the  part- 
nership property  was  all  that  passed.  The 
allegation  that  the  assignment  was  made  with- 
out the  consent  of  the  other  surviving  partner 
was  explicitly  denied  by  the  defendants,  and 
while  the  chancellor  did,  at  the  request  of 
counsel,  pass  on  the  validity  of  an  assignment 
by  one  partner  alone,  he  restricted  this  dictum 
(as  he  explicitly  states  in  Havens  v.  Hussey,  5 
Paige  (N.  Y.)  30)  to  the  case  of  a  conveyance 
directly  to  creditors,  which  was  not  a  feature 
of  the  case  before  him. 

Havens  v.  Hussey,  5  Paige  (N.  Y.)  30,  is 
more  directly  in  point,  though  there  was  the 
additional  fact  that  the  assignment  was  against 
the  known  wishes  of  the  copartner's  son  and 
agent,  so  that  it  was  held  to  be  in  fraud  of  the 
copartner's  rights. 

In  Robinson  v.  Mcintosh,  3  E.  D.  Smith  (N. 
Y.)  221,  the  assignment  was  upheld  as  being 
"  in  all  respects  equitable  and  just  to  all  par- 
ties, made  in  a  condition  of  hopeless  insol- 
vency by  all  of  those  who  by  the  terms  of  the 
actual  arrangement  between  the  members  are 
the  active,  managing  partners." 

In  Deming  v.  Colt,  3  Sandf.  (N.  Y.)  284, 
it  was  held  that  "  one  partner  cannot,  of  his 
own  exclusive  authority,  make  a  trustee  to 
dispose  of  the  partnership  effects  in  behalf  of 
all  the  copartners;"  also  that  the  circum- 
stance of  insolvency  did  not  make  any  differ- 
ence. This  case  preceded  Robinson  v.  Mcin- 
tosh, 3  E.  D.  Smith  (N.  Y.)  221,  however. 

Hayes  v.  Heyer,  3  Sandf.  (N.  Y.)  293,  is  to 
the  same  effect.  The  report  of  this  case  in  4 
Sandf.  Ch.  (N.  Y.)  485  is  on  another  point, 
and  this  question  is  only  referred  to  as  diffi- 
cult. 

In  Kirby  v.  Ingersoll,  1  Dougl.  (Mich.)  477, 
affirming  Harr.  (Mich.)  172,  it  was  said  (p. 
491)  :  "  It  is  not  within  the  ordinary  powers 
arising  from  the  partnership  relation,  while  the 
business  of  the  firm  is  proceeding  in  the  usual 
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c.  Limited  Partnerships. — An  assignment  for  the  benefit  of  its  creditors 
by  a  limited  partnership,  consisting  of  one  general  partner  and  one  special 
partner,  may  be  executed  by  the  general  partner  alone,  where  under  the 
statutes  such  general  partner  only  is  authorized  to  transact  business  and 


manner,  and  both  partners  are  present  and 
attending  to  the  affairs  of  the  firm  in  the  or- 
dinary manner  contemplated  by  their  partner- 
ship agreement,  for  one  partner  to  make  an 
assignment  to  a  trustee  for  the  benefit  of 
preferred  creditors,  with  the  design  of  putting 
an  end  to  the  partnership,  and  closing  up  its 
concerns."  The  resulting  dissolution  of  the 
partnership,  rather  than  the  preferences, 
seems  to  be  the  controlling  reason,  though 
Daly,  J.,  in  referring  to  the  case  in  Fisher  v. 
Murray,  I  E.  D.  Smith  (N.  Y.)  341,  thinks  it 
was  decided  on  the  ground  of  the  preferences. 
In  this  last  case  it  was  held  that,  even  with- 
out preferences,  an  assignment  made  without 
consulting  all  the  partners,  unless  that  is  im- 
possible, is  invalid. 

In  Hughes  v.  Ellison,  5  Mo.  463,  and  Drake 
v.  Rogers,  6  Mo.  317,  the  assignments  were 
for  the  benefit  of  such  creditors  as  should  ac- 
cept within  a  specified  time,  but  the  decisions 
seem  to  uphold  the  simple  proposition  that  no 
assignment  without  consent  of  all  the  partners 
is  valid. 

Loeb  v.  Pierpoint,  58  Iowa  469,  43  Am. 
Rep.  122,  is  more  in  point.  The  assignment 
was  without  preferences,  but  without  the 
knowledge  or  assent  of  the  copartner,  who 
was,  at  the  time,  in  the  town  where  the  firm 
transacted  business,  and  where  the  deed  was 
executed,  and  where  both  of  the  parties  lived. 
It  was  held  that  a  partner  has  not  "  power  to 
execute  a  general  assignment  of  all  the 
property  of  the  firm  for  the  benefit  of  its 
creditors  without  the  assent,  expressed  or  im- 
plied, of  his  copartner,  when  he  may  be  con- 
sulted upon  the  subject  and  is  capable  of 
expressing  assent  or  dissent."  Daniels,  Peti- 
tioner, 14  R.  I.  500,  is  to  the  same  effect. 

McGregor  v.  Ellis,  2  Disney  (Ohio)  286, 
and  Graves  v.  Hall,  32  Tex.  665,  appear  to 
hold  the  contrary ;  but  in  the  former  case  the 
decision  was  that  an  assignment  by  one  part- 
ner is  presumed  to  be  acquiesced  in  by  the 
others,  unless  they  express  their  dissent 
promptly  and  unequivocally,  which  had  not 
been  done.  The  latter  case  is  too  meagrely 
reported  to  be  a  certain  authority. 

Second— Where  it  Was  Not  Practically  Possi- 
ble to  Consult  Them. — In  the  earlier  reports, 
such  cases  constitute  a  numerous  class,  but  in 
these  days  of  easy  communication  by  tele- 
graph with  all  parts  of  the  world  they  are 
not  likely  to  arise  from  the  mere  absence  of  a 
copartner. 

Such  Assignments  have  been  Held  Invalid  in 
Many  Cases,  among  which  are  the  following  : 

Dickinson  v.  Legare,  1  Desaus.  (S.  Car.) 
537.  Here  the  assignment  seems  to  have 
been  directly  to  creditors,  and  was  probably 
void  by  the  laws  of  war,  being  made  in  an 
enemy's  country  to  an  alien  enemy. 

Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232. 
Here  Washington,  J.,  held  that  the  assign- 
ment had  been  ratified,  but  that  otherwise  it 


could  not  have  been  sustained,  as  its  effect 
would  be  to  terminate  the  partnership. 

Hitchcock  v.  St.  John,  1  Hoffm.  Ch.  (N. 
Y.)  511.  In  this  case  the  assignment  was  held 
void  because  of  the  preferences  which  required 
the  consent  of  all  the  partners,  the  vice-chan- 
cellor holding  it  well  established  that  other- 
wise it  would  have  been  valid. 

Dana  v.  Lull,  17  Vt.  390.  Here  the  part- 
ners resided  in  different  parts  of  the  state,  and 
the  assignor  was  the  managing  partner;  but 
it  was  held,  on  the  authority  of  Pearpoint  v. 
Graham,  4  Wash.  (U.  S.)  232,  that  there  was 
no  implied  power  to  make  such  assignment. 

Pettee  v.  Orser,  6  Bosw.  (N.  Y.)  123, 
affirmed  in  Court  of  Appeals,  28  How.  Pr. 
(N.  Y.)  581.  The  assignment  was  by  two  of 
four  partners,  the  others  being  temporarily 
absent  on  business.    It  made  preferences. 

Robinson  v.  Gregory,  29  Barb.  (N.  Y.)  560, 
reversed  in  Court  of  Appeals.  See  Welles  v. 
March,  30  N.  Y.  344.  One  of  the  partners 
resided  abroad,  and  the  assignment  was  sus- 
tained by  the  lower  court  on  the  ground  of 
necessity;  but  this  was  disapproved  on  ap- 
peal. 

Coopev.  Bowles,  42  Barb.  (N.  Y.)  87,  18 
Abb.  Pr.  (N.  Y.)  442,  28  How.  Pr.  (N.  Y.) 
10.  In  this  case  it  was  held  that  only  previous 
authority  or  subsequent  ratification  could  up- 
hold such  an  assignment,  made  without  the 
joinder  of  all  the  partners. 

Stein  v.  La  Dow,  13  Minn.  412.  Here  it 
was  held  that  as  the  absent  partner's  return 
was  daily  expected,  and  he  had  given  no 
authority,  even  his  subsequent  ratification 
did  not  validate  the  assignment  as  against 
creditors  who  attached  before  the  ratification. 
But  in  Adee  v.  Cornell,  93  N.  Y.  572,  the 
court  was  of  opinion  that  a  subsequent  ratifica- 
tion was  effectual. 

Wooldridge  v.  Irving,  23  Fed.  Rep.  676. 
Here  the  other  partner  was  insane. 

They  have  been  Sustained  in  Other  Cases, 
among  which  are: 

Harrison  v.  Sterry,  5  Cranch  (U.  S.)  289. 
The  assignment  was  by  the  New  York  part- 
ner of  a  London  house,  and  Marshall,  C.  J., 
held  that  "  the  whole  commercial  business  of 
the  company  in  the  United  States  was  neces- 
sarily committed  to  the  only  partner  residing 
in  this  country.  *  *  *  The  assignment  *  *  * 
is  within  the  power  usually  exercised  by  a 
managing  partner."  It  was  held  void  on 
other  grounds,  however. 

Anderson  v.  Tompkins,  1  Brock.  (U.  S.) 
456.  The  same  judge  decided  the  case,  ex- 
pressing the  same  views. 

Robinson  v.  Crowder,  4  McCord  (S.  Car.) 
519,  17  Am.  Dec.  762.  The  decision  in  this 
case  was  on  the  authority  of  Harrison  v. 
Sterry,  5  Cranch  (U.  S.)  289,  where,  the  court 
said,  it  was  held  on  very  sound  principles 
"  that  an  assignment  of  funds  for  the  payment 
of  debts  was  in  the  course  of  trade.  Indeed, 
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sign  for  the  partnership ;  and  such  assignment  need  not  embrace  the 
individual  property  of  the  special  partner.1 

d.  Requisites  of  Firm  Assignments. — Whether  in  the  case  of  general 
partnerships  it  is  essential  to  the  validity  of  a  firm  assignment  that  it  should 
include  the  individual  property  of  the  partners,  or  that  the  partners  should 
make  individual  assignments,  is  a  question  which  does  not  seem  to  be  very 
clearly  settled.2 


every  partial  application  of  funds  to  the  pay- 
ment of  debts,  whether  it  consists  of  cash,  or 
goods,  or  anything  else,  is  in  effect  an  assign- 
ment for  that  purpose  and  binds  the  firm. 
And  if,  in  the  course  of  things,  a  general 
assignment  becomes  necessary,  there  can  be 
no  reason  why  it  should  not  be  equally  bind- 
ing. The  principle  is  the  same  whether  it  be 
partial  or  total,  and  it  follows  that  in  either 
case  one  may  bind  the  whole." 

M'Cullough  v.  Sommerville,  8  Leigh  (Va.) 
415.  Here  the  other  partner  resided  in  an- 
other state.  The  decision  followed  those  just 
cited,  and  it  was  held  that  preferences  did  not 
invalidate  the  assignment. 

Lasell  Tucker,  5  Sneed  (Tenn.)  33.  Here 
one  partner  was  absent,  but  it  would  seem 
from  the  opinion  that  even  irrespective  of  this, 
an  assignment  was  held  to  be  within  a  part- 
ner's authority. 

Forbes  v.  Scannell,  13  Cal.  288.  Here  the 
assignor  was  at  Canton,  one  partner  at  Shang- 
hae,  and  another  at  Calcutta. 

Daniels,  Petitioner,  14  R.  I.  500.  In  this 
case  Durfee,  C.  J.,  said:  "  If  the  other  part- 
ners be  not  present,  or  where  they  can  be  con- 
sulted, we  think  it  is  well  established  that  an 
assignment  of  the  partnership  effects  to  a 
trustee,  for  the  partnership  creditors,  is  valid 
without  their  consent,  if  made  by  the  part- 
ner in  charge  in  good  faith  to  meet  a  crisis  or 
exigency  of  the  business." 

Williams  v.  Frost,  27  Minn.  255.  The  as- 
signor was  in  Minnesota,  the  other  partner  in 
Holland.  It  was  held  that  sufficient  author- 
ity had  been  given. 

Third — Where  a  Partner  has,  by  Absconding, 
Relinquished  All  Control  over  the  Partnership 
Property.  —  Here  the  cases  all  agree  that  an 
assignment  is  valid,  consent  being  implied. 
Kemp  v.  Carnley,  3  Duer  (N.  Y.)  1 ;  Deckard 
v.  Case,  5  Watts  (Pa.)  22,  30  Am.  Dec.  287; 
Kelly  v.  Baker,  2  Hilt.  (N."  Y.)  531;  Palmer 
v.  Myers,  43  Barb.  (N.  Y.)  509;  Welles  v. 
March,  30  N.  Y.  344;  Baltimore  Nat.  Bank 
v.  Sackett,  2  Daly  (N.  Y.)  395;  Sullivan  v. 
Smith,  15  Neb.  476,  48  Am.  Rep.  354. 

Grounds  of  the  Rule. — Where  a  partner,  in 
contemplation  of  insolvency,  has  absconded, 
he  has  made  consultation  with  him  impossible, 
and  hence  is  deemed  by  implication  to  have 
conferred  on  his  partners  the  power  to  make 
an  assignment  if  they  think  it  necessary. 
Voshmik  v.  Urquhart,  91  Wis.  513. 

Evidence. — In  an  action  involving  the  valid- 
ity of  a  partnership  assignment,  statements  of 
an  absconding  partner  of  his  purpose  to  make 
the  assignment,  and  that  he  authorized  his 
partners  to  execute  it,  are  admissible  as  evi- 
dence. Blum  v.  Bratton,  2  Tex.  Civ.  App.  226. 

A  Partner  Who  has  in  Fact  Withdrawn  from 
the  Firm  so  that  as  between  himself  and  the 


other  partners  he  has  no  authority  or  control 
over  the  property  or  business  of  the  firm 
(although  as  between  himself  and  the  credit- 
ors he  may  still  be  liable  for  its  debts)  need 
not  join  in  an  assignment  by  such  firm  for 
the  benefit  of  its  creditors.  Madison  First 
Nat.  Bank  v.  Hackett,  61  Wis.  335. 

Where  Partner  Was  Sole  Manager. — A  deed 
for  the  benefit  of  firm  creditors  is  not  void 
because  executed  by  one  partner  only  where 
he  was  sole  manager  and  the  other  was  absent. 
Kellar  v.  Self,  5  Tex.  Civ.  App.  393. 

1.  Limited  Partnership. — Tracy  t>.  TufHy,  134 
U.  S.  206. 

2.  Firm  Assignments  —  Individual  Assets  ot 
Partners — Indiana. — The  Indiana  rule,  under 
the  assignment  law  of  1859,  was  that  partner- 
ship property  should  be  assigned  by  the  act 
of  the  partners,  and  individual  property  by 
the  act  of  the  individual  owner.  Garnor  v. 
Frederick,  18  Ind.  507;  Blake  v.  Faulkner,  18 
Ind.  47. 

Nexv  Jersey. — An  assignment  by  a  partner- 
ship for  the  benefit  of  creditors  is  not  void 
because  the  partners  fail  to  make  individual 
assignments.  Johnston  v.  Dunn  (N.  J.  Eq. 
1894),  29  Atl.  Rep.  361.  Here  Bird.V.  C,  said  : 
"  Since  the  statute  makes  no  provision  re- 
quiring the  assignment  of  the  individual  es- 
tate, it  would  be  quite  a  stretch  of  judicial 
authority  to  say  that  partners  could  not  make 
an  effectual  assignment  of  their  partnership 
effects  for  the  benefit  of  the  creditors  of  the 
partnership  unless  they  also  make  individual 
assignments.  One  partner  might  be  abundant- 
ly able,  not  only  to  discharge  his  individual 
liabilities,  but  also  all  partnership  liabilities. 
It  would  be  a  strange  requirement  to  compel 
him  to  submit  all  his  personal  estate  into  the 
grinding  process  of  insolvency."  CitingWlo.- 
Farland  v.  Bate,  45  Kan.  1 ;  Trumbo  v.  Hamel, 
29  S.  Car.  520;  Bradley  v.  Bischel,  81  Iowa  80. 

Pennsylvania. — An  assignment  by  partners 
of  all  their  estate,  real  and  personal,  includ- 
ing separate  as  well  as  partnership  prop- 
erty in  trust  to  pay  their  creditors  in  full,  if 
sufficient,  and  if  not,  then  pro  rata,  is  not 
void  because  the  rights  of  separate  and  part- 
nership creditors  are  not  expressly  defined ; 
for  under  the  Pennsylvania  Act  of  1843  the 
assignment  inures  to  the  benefit  of  all  creditors 
in  proportion  to  their  respective  demands. 
Heckman  v.  Messinger,  49  Pa.  St.  465. 

Maryland. — It  has  been  settled  by  a  series 
of  decisions  in  Maryland  that  an  assignment 
for  the  benefit  of  creditors,  creating  prefer- 
ences and  exacting  releases,  is  void  unless  it 
appears  on  its  face  to  convey  all  the  property 
of  the  debtor,  ami  where  such  a  deed  is  ex- 
ecuted by  partners  it  must  appear  to  convey 
both  their  partnership  and  their  individual 
estates.  Maughlin  v.  Tyler,  47  Md.  545; 
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, .  Assignment  of  Partner's  Interest. — A  partner  may  assign  his  own 
interest  in  the  firm  property  for  the  benefit  of  his  own  creditors,  subject  to 
the  rights  of  his  copartners.1 

-  \ssk;\mhnt  by  Surviving  Partners.— In  most  of  the  states  it  has 
been  held  that  a  surviving  partner  can  make  a  valid  assignment  of  the  firm 
property  without  the  assent  of  the  representatives  of  the  deceased  partner.2 


Maennel  v.  Murdock,  13  Md.  177;  Citizen's 
1'..  etc.,  Ins.  Co.  v.  Wallis,  23  Md.  173. 

Where  one  of  two  insolvent  partners  trans- 
ferred all  his  interest  in  the  partnership  assets 
to  his  eopartner,  who,  on  the  same  day,  made 
an  assignment  for  the  benefit  of  creditors, 
which  contained  no  provision  for  the  partner- 
ship debts,  it  was  held  that  if  effect  were  given 
to  it,  it  would  destroy  the  right  which  the 
firm's  creditors  had  of  being  first  paid  out  of 
the  assets  of  the  firm  to  the  exclusion  of  the 
separate  creditors  of  either  partner,  and,  as  to 
the  firm  creditors,  was  fraudulent  and  void. 
Collier  v.  Manna,  71  Md.  253.  And  see  Gable 
v.  Williams,  59  Md.  54. 

South  Carolina. — An  assignment  by  a  co- 
partnership of  all  the  firm's  property  for  the 
benefit  of  its  creditors,  and  containing  pro- 
visions requiring  releases  by  such  as  accept 
the  assignment,  is  not  void  as  a  partial  assign- 
ment, though  it  does  not  include  the  indi- 
vidual properly  of  the  partners.  Armstrong 
v.  Hurst,  39  S.  Car.  498,  fo/tozving- Trumbo  v. 
Hamel,  29  S.  Car.  520. 

The  fact  that  one  of  the  partners,  several 
months  after  a  partnership  assignment,  con- 
fesses judgment  in  favor  of  an  individual 
creditor,  which  is  made  a  lien  on  such  part- 
ner's individual  property,  does  not,  in  the 
absence  of  fraud,  render  such  assignment  void. 
Armstrong  v.  Hurst,  39  S.  Car.  498.  In  this 
case  Mclver,  C.  J.,  said:  "The  confession  of 
judgment  to  Rogers  by  one  of  the  partners, 
made  several  months  after  the  execution  of 
the  assignment,  and  after  an  effort  had  been 
made,  and  abandoned,  to  set  aside  the  assign- 
ment, could  not  possibly  have  the  effect  of 
bringing  this  case  within  the  rule  laid  down 
in  the  cases  from  Wilks  v.  Walker,  22  S.  Car. 
108,  53  Am.  Rep.  706,  down  to  Putney  v. 
Friesleben,  32  S.  Car.  492.  The  act  of  making 
the  assignment,  and  the  act  of  confessing  the 
judgment  several  months  afterwards,  were 
the  acts  of  two  different  and  distinct  persons, 
in  the  eye  of  the  law — the  copartnership,  and 
one  of  its  individual  members." 

Texas. — The  Texas  rule  is  that  a  partner- 
ship may  make  an  assignment  for  the  benefit 
of  creditors,  but  in  such  case  the  partnership 
property  and  the  individual  property  of  each 
partner,  which  is  subject  to  forced  sale,  must 
pass  by  the  assignment.  Still  v.  Focke,  66 
Tex.  723;  Donoho  v.  Fish,  58  Tex.  164;  Cof- 
fin v.  Douglass,  61  Tex.  406. 

1.  Assignment  by  Partner  of  His  Individual 
Interest  in  Firm. — The  interest  conveyed  is 
only  a  surplus  after  the  company's  debts  are 
paid.  Fellows  v.  Greenleaf,  43  N.  H.  421; 
Schiele  v.  Healy,  61  How.  Pr.  (N.  Y.  C.  PI.) 
73;  Piatt  v.  Hunter,  n  N.  Y.  Wkly.  Dig.  300. 

In  Haggerty  v.  Granger,  15  How.  Pr.  (N. 
Y.  Supreme  Ct.)  243,  the  assignment  was, 


first,  to  pay  partnership  debts,  and  it  seems 
to  have  been  held  void  on  that  account.  See 
also  Kirby  v.  Schoonmaker,  3  Barb.  Ch.  (N. 
Y.)  46,  49  Am.  Dec.  160. 

Such  an  Assignment  Works  a  Dissolution  of 
the  firm,  unless  the  articles  of  copartnership 
provide  otherwise.  Horton's  Appeal,  13  Pa. 
St.  67;  Clark  v.  Wilson,  19  Pa.  St.  414. 

Separate  Assignments  by  All  the  Partners  to 
the  same  assignee  have  the  same  effect  as  one 
assignment  by  all.  Boughton  v.  Crosby,  47 
Conn.  577. 

Illustrations. — The  provision  in  the  Maine 
Act  of  1844,  §  2,  that  an  assignment  by  a  debtor 
or  debtors  for  the  benefit  of  creditors  shall  be 
construed  to  pass  all  property,  not  exempt 
from  attachment,  "  whether  specified  in  such 
assignment  or  not,"  will  not  bring  the  private 
property  of  partners  within  an  assignment  of 
property  "  belonging  to  the  copartnership." 
Simmons  v.  Curtis,  41  Me.  373. 

An  assignment  which  provides  that  all 
the  property,  both  partnership  and  individual, 
shall  be  appropriated  first  to  pay  partnership 
debts,  and  the  residue,  if  sufficient,  to  pay  the 
individual  debts  of  the  partners,  and,  if  not,  to 
pay  them  pro  rata,  is  void  where  the  liabilities 
of  the  partners  are  unequal.  An  assignor 
cannot  direct  that  his  individual  property  be 
appropriated  to  pay  his  coassignor's  debts, 
for  which  he  is  not  liable,  and  to  the  payment 
of  which  his  property  cannot  be  subjected. 
O'Neil  v.  Salmon,  25  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  246.  But  see  Eyre  v.  Beebe,  28 
How.  Pr.  (N;  Y.  Supreme  Ct.)  339. 

Where  several  parties  are  ostensibly  part- 
ners, but  not  actually  partners  inter  se,  if  one 
of  them  assigns  for  the  benefit  of  creditors 
and  conveys  to  the  trustees  all  his  property, 
both  individual  and  partnership,  though  he 
owns  all  the  property  of  the  ostensible  part- 
nership, still  occupying  as  to  third  parties 
the  relation  of  partner,  the  deed,  to  be  oper- 
ative against  the  claims  of  third  parties,  must 
convey  the  individual  property  of  the  osten- 
sible partners.    Maughlin  v.  Tyler,  47  Md.  545. 

2.  Power  of  Surviving  Partner. — Emerson 
v.  Senter,  118  U.  S.  3;  Walling  v.  Bur- 
gess, 122  Ind.  299;  Atchison  -v.  Jones  (Ky. 
1886),  1  S.  W.  Rep.  406;  Burnside  v.  Merrick, 
4  M,et.  (Mass.)  537 ;  Hanson  v.  Metcalf,  46 
Minn.  25;  Tiemann  v.  Mollitcr,  71  Mo.  512; 
White  v.  Union  Ins.  Co.,  1  Nott  &  M.  (S. 
Car.)  556,  9  Am.  Dec.  726;  Patton  v.  Left- 
wich,  86  Va.  421,  19  Am.  St.  Rep.  902  ;  Gait  v. 
Calland,  7  Leigh  (Va.)  594. 

Tennessee. — In  Barcroft  ->.  Snodgrass,  1 
Coldw.  (Tenn.)  430,  it  is  held  that  after  the 
dissolution  of  a  partnership  by  the  death  of 
one  member,  the  surviving  members  have  no 
authority  to  make  an  assignment  of  all  the 
partnership  effects,  real  and  personal,  to  a 
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And  such  surviving  partner,  and  not  the  administrator  of  the  deceased  part- 
ner, is  deemed  the  proper  person  to  make  such  assignment.1  In  Kansas, 
however,  the  surviving  partner  is  deprived  by  statute  of  the  power  of  thus 
assigning  the  firm  property.2 

g.  Assignment  of  Firm  Realty. — An  assignment  of  the  real  estate  of 
the  firm  requires  the  assent  of  all  the  partners.3 

Where,  However,  One  Partner  has  Absconded,  the  law  implies  his  consent  to  an 
assignment  of  real  estate  by  his  copartner.4 

5.  Whether  Insolvency  Essential. — The  debtor's  actual  or  contemplated 
insolvency  is  not  essential  to  a  valid  assignment,  unless  made  so  by  statute.5 


trustee,  with  preferences  to  some  of  the  joint 
creditors,  the  firm  being  insolvent. 

Nexv  Torh. — In  New  York  a  sole  surviving 
partner  can,  without  the  assent  of  the  repre- 
sentative of  the  deceased  partner,  make  a 
valid  general  preferential  assignment  of  the 
partnership  property  for  the  benefit  of  the 
creditors.  Haynes  v.  Brooks,  116  N.  Y.  487, 
affirming  42  Hun  (N.  Y.)  528;  Williams  v. 
Whedon,  109  N.  Y.  333,  4  Am.  St.  Rep.  460; 
Cushman  v.  Addison,  52  N.  Y.  628.  See  also 
Beste  v.  Burger,  no  N.  Y.  644;  Loeschigk  v. 
Addison,  4  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
210,  affirmed  in  51  N.  Y.  660;  Durant  v.  Pier- 
son,  124  N.  Y.  444,  21  Am.  St.  Rep.  686. 
Compare  Nelson  v.  Tenney,  36  Hun  (N.  Y.) 
327;  Egberts  v.  Wood,  3  Paige  (N.  Y.)  517, 
24  Am.  Dec.  236;  Hutchinson  v.  Smith,  7 
Paige  (N.  Y.)  26. 

Maryland. — An  assignment  for  the  benefit 
of  creditors,  executed  by  a  person  in  his  own 
right  and  as  surviving  partner,  is  to  be  re- 
garded as  an  assignment  of  partnership  prop- 
erty for  the  benefit  of  partnership  creditors 
and  of  his  separate  property  for  the  benefit  of 
his  separate  creditors,  and  is  valid.  Riley  v. 
Carter,  76  Md.  593.  In  Gable  v.  Williams,  59 
Md.  53,  the  Chief  Justice  said  :  "  While  such 
right  in  the  surviving  partner  has  not  been  in 
all  cases  approved,  it  would  seem  to  be  sanc- 
tioned by  several  well-considered  cases  of 
high  authority.  White  v.  Union  Ins.  Co.,  1 
Nott  &  M.  (S.  Car.)  556,  9  Am.  Dec.  726; 
Shanks  v.  Klein,  104  U.  S.  18.  In  some  cases 
the  right  to  make  such  general  assignment 
would  seem  to  be  questioned,  unless  it  ap- 
pear that  such  assignment  had  been  made 
with  the  assent  of  the  representative  of  the 
deceased  partner.  Hutchinson  v.  Smith,  7 
Paige  (N.  Y.)  35;  Egberts  v.  Wood,  3  Paige 
(N.  Y.)  520,  24  Am.  Dec.  236;  Barcroft  v. 
Snodgrass,  1  Coldw.  (Tenn.)44i." 

1.  The  surviving  members  of  a  firm  are  the 
proper  persons  to  execute  an  assignment,  and 
the  administrators  of  a  special  partner  have 
nothing  to  do  with  it.  Farmers'  Bank  v.  Ritter 
(Pa.  1888),  12  Atl.  Rep.  659. 

In  Maine  the  statute  provides  that  the  ad- 
ministrator of  a  deceased  partner  shall  include 
the  partnership  assets  in  his  inventory.  As 
to  the  power  of  the  surviving  partner  to  assign 
for  the  benefit  of  creditors  in  cases  where  there 
was  an  agreement  to  continue  the  firm  after 
the  death  of  a  member,  see  Shaw,  Appellant, 
81  Me.  207. 

Division  of  Partnership  Assets — Equity. — A  sur- 
viving partner  is  not  permitted  by  an  assign- 


ment to  apply  the  partnership  assets  to  the 
satisfaction  of  his  own  separate  individual  debts 
before  fully  discharging  those  due  by  the  firm. 
Gable  v.  Williams,  59  Md.  46;  Ogden  v.  Astor, 
4  Sandf.  (N.  Y.)  311 ;  Case  v.  Abeel,  1  Paige 
(N.  Y.)  393.  In  such  a  case  a  court  of  equity 
will  prevent  the  division  of  partnership  assets 
from  partnership  debts.  Sanderson  v.  Stock- 
dale,  11  Md.  563;  Washburn  v.  Bellows  Falls 
Bank,  19  Vt.  279;  Allen  v.  Center  Valley  Co., 
21  Conn.  130,  54  Am.  Dec.  333. 

2.  In  Kansas  it  is  held  that  the  surviving 
partner  is  deprived  by  the  statutes  of  1885  of 
the  power  to  transfer  his  trust  by  assigning 
for  the  benefit  of  creditors.  Shattuck  v. 
Chandler,  40  Kan.  516,  10  Am.  St.  Rep.  227. 
In  this  case  the  court  fell  into  the  error  of 
supposing  that  in  New  York  a  surviving 
partner  could  not  assign  the  partnership  prop- 
erty. See  the  New  York  cases  cited  to  the 
general  rule  just  stated. 

3.  Assignment  of  Partnership  Realty — Assent. 
— Thompson  v.  Bowman,  6  Wall.  (  U.  S.)  316 ; 
Anderson  v.  Tompkins,  1  Brock.  (U.  S.)  456; 
Tapley  v.  Butterfield,  1  Met.  (Mass.)  515,  35 
Am.  Dec.  374;  M'Cullough  v.  Sommerville, 
8  Leigh  (Va.)  433;  Collomb  v.  Caldwell,  16 
N.  Y.  484,  24  N.  Y.  505;  Story  on  Part.  (7th 
ed.),  §  101  ;  Collyer  on  Partnership,  §  394. 

Surviving  Partner's  Power. — In  Missouri  sur- 
viving partners  cannot  assign  real  estate  be- 
longing to  the  old  firm.  Tiemann  v.  Molliter, 
71  Mo.  512. 

4.  Sullivan  v.  Smith,  15  Neb.  470,  48  Am. 
Rep.  354.  See  supra,  this  title,  Partner's 
Implied  Authority  to  Assign. 

Under  a  general  assignment  of  a  firm  and 
of  the  several  partners  the  interest  of  the  firm 
or  an  individual  partner  in  realty  will  pass  to 
the  assignee,  though  not  included  in  the  sched- 
ule.   Davis  v.  Chicago  Dock  Co.,  129  111.  180. 

5.  Insolvency  Not  Essential  in  Absence  of  Stat- 
ute.— Ogden  -'.  Peters,  21  N..  Y.  23,  78  Am. 
Dec.  122;  Ely  v.  Cook,  18  Barb.  (N^  Y.)  612;. 
Angell  v.  Rosenbury,  12  Mich.  241 ;  Quine- 
baug  Bank  v.  Brewster,  30  Conn.  559;  Mor- 
gentham  v.  Harris,  12  Cal.  245;  Jaffrey  v. 
Mathews,   120  Mo.  317. 

The  Colorado  rule  is  that  a  debtor  may 
make  an  assignment  of  all  his  property, 
though  his  assets  greatly  exceed  his  debts,  and 
an  expectation  of  a  surplus  after  payment  of 
his  debts  is  not  a  badge  of  fraud.  Hunter  v. 
Ferguson,  3  Colo.  App.  287. 

The  Indiana  act  concerning  voluntary  as- 
signments does  not  apply  to  an  assignment 
made  by  a  debtor  who  is  not  in  embarrassed  or 
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The  Fact  of  His  Own  Belief  in  His  Solvency  has,  however,  been  held  evidence  of  an 
intent  to  protect  himself  at  the  cost  of  delay  and  hindrance  to  his  creditors, 
a  fact  which,  if  established,  would  invalidate  the  assignment.1 

V.  Who  may  Be  Assignee — 1.  Number  of  Assignees. — There  is  no  restriction 
on  the  number  of  assignees,  but  only  those  who  accept  can  act  ;2  and  all  those 
who  accept  must  act,  unless  the  assignment  be  conditioned  on  its  acceptance 
by  all.8 

2.  Assignor's  Right  to  Select. — Unless  prevented  by  statute,  every  debtor 

can  select  his  own  assignees  without  consulting  his  creditors.4 

But  the  Power  to  Appoint  Substitutes  in  case  of  nonacceptance  cannot  be  reserved 

in  the  deed.a 

3.  Qualifications  of  Assignee — a.  General  Rule. — The  assignee  should  be 
physically  and  mentally  qualified  to  perform  his  duties,  and  of  such  character 
and  financial  standing  as  to  assure  the  confidence  of  the  creditors.6 


failing:  circumstances.  Keen  v.  Preston,  24 
Ind.  395. 

Texas. — Assignments  made  by  solvent  per- 
sons are  not  within  the  control  of  the  Texas 
statute  regulating  assignments,  which  applies 
only  to  assignments  made  by  "  an  insolvent 
debtor  or  in  contemplation  of  insolvency." 
Hudson  v.  Eisenmayer,  Sr.,  Milling,  etc.,  Co., 
79  Tex.  401 ;  Johnson  v.  Robinson,  68  Tex. 
399- 

Fraudulent  Assignment. — A  conveyance  by  a 
solvent  debtor  of  a  portion  of  his  property  to 
trustees  to  pay  a  part  of  his  creditors,  provid- 
ing that  any  surplus  after  execution  of  the 
trust  shall  be  returned  to  him,  is  not,  as  mat- 
ter of  law,  fraudulent  as  to  creditors  not  pro- 
vided for;  but  it  seems  that  a  conveyance  by 
a  debtor,  solvent  or  insolvent,  of  all  his  prop- 
erty to  trustees  to  pay  a  portion  of  his  cred- 
itors, and  providing  that  the  surplus  be  re- 
turned to  him,  leaving  his  other  creditors 
unprovided  for,  is  fraudulent  and  void  as  to 
them.  Knapp  v.  McGowan,  96  N.  Y.  75. 
And  see,  on  the  same  point,  Collombf.  Cald- 
well, 16  N.  Y.  484;  Barney  v.  Griffin,  2  N.  Y. 
365;  Goodrich  v.  Downs,  6  Hill  (N.  Y.)  438. 

1.  Belief  of  Debtor  in  His  Own  Solvency  as 
Evidence  of  Fraud. — Bates  v.  Ableman,  13  Wis. 
644.  See  Van  Nest  v.  Yoe,  1  Sandf.  Ch. 
(N.  Y.)  4;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247;  Ward  v.  Trotter,  3  T.  B.  Mon.  (Ky.)  1. 

For  Further  Discussion  of  this  question,  see 
the  title  Insolvency  and  Bankruptcy. 

2.  No  Restriction  as  to  Number  of  Assignees. — 
Moir  v.  Brown,  14  Barb.  (N.  Y.)  39;  Scull  v. 
Reeves,  3  N.  J.  Eq.  84,  29  Am.  Dec.  694. 

In  an  Assignment  to  Partners,  one  of  whom 
is  absent,  his  assent  will  be  presumed,  unless 
on  notice  he  refuses  to  accept,  especially  if  he 
acts  in  any  way.  Gordon  -v.  Coolidge,  1 
Sumn.  (U.  S.)  537. 

In  Texas  an  assignment,  under  the  statute, 
may  be  made  to  more  than  one  assignee. 
Muller  v.  Norton,  132  U.  S.  501. 

The  assignment  may  be  made  to  one  or  to 
several  assignees,  nor  need  it  be  accepted  by 
all.    Douglass  v.  Cissna,  17  Mo.  App.  44. 

Disclaimer  of  Some  of  Assignees. — Where  a 
deed  of  trust  is  made  to  several  trustees  and 
a  part  disclaim  the  trust,  the  others  will  take 
both  the  legal  estate  and  the  power  to  ad- 
minister the  trust,  unless  the  intention  that  all 


shall  act  is  expressed  or  clearly  implied.  Rat- 
cliffe  v.  Sangston,  18  Md.  383.' 

3.  Effect  of  Acceptance. — Brennan  -'.  Willson, 
4  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  279,  71  N.  Y. 
502;  Gordon  v.  Coolidge,  1  Sumn.  (U.  S.) 
537- 

When  an  assignment  is  made  to  several  as- 
signees, as  to  partners,  the  acceptance  of  one 
of  them  is  sufficient.  Douglass  v.  Cissna,  17 
Mo.  App.  44. 

4.  Debtor's  Right  of  Selection. — Wilt  v.  Frank- 
lin, 1  Binn.  (Pa.)  516,  2  Am.  Dec.  474;  Cram 
v.  Mitchell,  1  Sandf.  Ch.  (N.  Y.)  253;  Webb 
v.  Daggett,  2  Barb.  (N.  Y.)  11.  In  the  last 
case  cited  it  was  held  that  the  selection  could 
even  be  made  against  the  will  of  the  creditors; 
but  in  Cram  v.  Mitchell,  1  Sandf.  Ch.  (N.  Y.) 
251,  it  was  said  that  it  must  be  made  with  a 
proper  reference  to  their  interests. 

In  Kansas  (Comp.  Laws  1881,  p.  102), 
Maine  (Rev.  Stat.  (ed.  1882),  c.  70,  §  16,  24), 
and  Ohio  (Rev.  Stat.  1881,  §  6338)  the  creditors 
must  be  convened  and  select  the  assignee. 

In  South  Carolina  they  can  appoint  one  or 
more  agents  to  act  with  the  assignee.  Rev. 
Stat.,  c.  97,  p.  477  (ed.  1873). 

Under  the  Indiana  amending  statute  of  1S91 
if  the  trustee  selected  by  the  assignor  "be  op- 
posed by  fifty  per  cent,  in  amount  of  his 
creditors,"  the  court  may  on  petition  appoint 
another. 

As  to  Statutory  Restrictions  on  assignor's 
choice  of  assignee,  see  supra,  this  title,  As- 
signment Statutes — As  Affecting  Voluntary 
A  ss  ign  tn  ents. 

5.  Substitutes. — Planck  v.  Schermerhorn,  3 
Barb.  Ch.  (N.  Y.)  644. 

6.  General  Rule  as  to  Qualification  of  Assignee. 
— Wilt  7'.  Franklin,  1  Binn.  (Pa. >  516,  2  Am. 
Dec.  474;  Angell  v.  Rosenbury,  12  Mich. 
241;  Jennings  v.  Prentice,  39  Mich.  421; 
Guerin  v.  Hunt,  6  Minn.  375. 

Selection  of  Incompetent  Assignee — Fraud. — 
The  selection  of  an  incompetent  assignee  is 
evidence  of  a  fraudulent  intent.  Cram  v. 
Mitchell,  1  Sandf.  Ch.  (N.  YO251;  Currie  v. 
Hart,  2  Sandf.  Ch.  (N.  Y.)  353. 

Removal  of  Incompetent  Assignee. — Even 
without  proof  of  fraudulent  intent,  an  in- 
competent assignee  may  be  removed  on  the 
application  of  a  creditor.  Guerin  v.  Hunt,  6 
Minn.  375. 
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BENEFIT  OF  CREDITORS. 


Attorneys  as  Assignees. 


b.  Residence  as  Qualification. — Residence  in  the  state  is  sometimes 
required  by  statute  }  but  in  the  absence  of  such  a  requirement  neither  resi- 
dence in  the  state2  nor  in  the  county  is  required.3 

4.  Creditors  as  Assignees. — A  creditor  of  the  assignor  may  be  assignee  in 
the  absence  of  a  restrictive  statute;4  and  a  preferred  creditor  maybe  in  states 
where  preferences  are  not  unlawful.6 

5.  Attorneys  as  Assignees. — An  attorney  at  law  may  be  assignee.6 


An  Assignee's  Insolvency  was  formerly 
thought  to  make  the  assignment  fraudulent. 
Reed  v.  Emery,  8  Paige  (N.  Y.)  417,  35  Am. 
Dec.  720;  Browning  v.  Hart,  6  Barb.  (N. 
Y.)9i. 

But  where  the  more  recent  statutes  require 
him  to  give  bond,  the  contrary  view  prevails. 
Matter  of  Paddock's  Petition,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  215;  Pearce  v.  Beach,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  404;  Holm- 
herg  v.  Dean,  21  Kan.  73;  Covert  v.  Rogers, 
38  Mich.  363,  31  Am.  Rep.  319. 

The  Creditors'  Consent  Is  a  Conclusive  Indorse- 
ment of  the  assignee's  fitness  (Reed  v.  Emery, 
8  Paige  (N.  Y.)  417,  35  Am.  Dec.  720),  and 
they  may  even  agree  that  the  assignor  shall 
act  where  the  right  to  appoint  a  trustee  is 
left  to  them.  Tompkins  v.  Wheeler,  16  Pet. 
(U.  S.)  106. 

The  Selection  of  the  Assignor's  Relatives  is 
not  evidence  of  fraud,  Shultz  v.  Hoagland, 
85  N.  Y.  464;  Bumpas  v.  Dotson,  7  Humph. 
(Tenn.)  310,  46  Am.  Dec.  81  ;  Nesbitt  v. 
Digby,  13  111.  387 ;  unless  they  are  preferred 
creditors,  Cram  v.  Mitchell,  1  Sandf.  Ch.  (N. 
Y.)  255,  or  of  doubtful  competency.  Cald- 
well v.  Rose,  Smith  (Ind.)  190;  Caldwell  v. 
Williams,  1  Ind.  405;  Montgomery!'.  Kirk- 
sey,  26  Ala.  172;  Dunlap  v.  Bournonville,  26 
Pa.  St.  72. 

Gambling  as  Disqualification. — The  fact  that 
the  assignee  is  addicted  to  gambling  will  not 
invalidate  the  assignment  in  the  absence  of  a 
showing  that  the  assignors  knew  of  his  indul- 
gence in  this  vice.  Taylor  v.  Watkins  (Miss. 
1893),  13  So.  Rep.  811. 

Measure  of  Trustee's  Duty. — The  diligence 
of  a  provident  man  is  the  measure  of  a  trus- 
tee's duty,  and  a  provision  in  a  deed  of  as- 
signment which  exempts  him  from  that  lia- 
bility renders  the  assignment  void.  De  Wolf 
v.  Sprague  Mfg.  Co.,  49  Conn.  282. 

1 .  Residence  of  Assignee — Statutes. —  Wiscon- 
sin Rev.  Stat.  (1878),  c.  80,  p.  497. 

In  Minnesota  an  assignee  must  be  both  a 
resident  and  a  freeholder.  Gen.  Stat.  (ed. 
1878),  c.  41,  §  23,  p.  544. 

2.  Residence  in  State  Not  Necessary  in  Absence 
Of  Statute. — In  the  absence  of  a  statute  for- 
bidding it  an  assignment  may  be  made  to  an 
assignee  who  is  not  a  citizen  or  resident  of 
the  state  where  the  assignment  is  made  or  the 
debtor  resides.  Bachrack  v.  Norton,  132  U. 
S.  339.  In  this  case  Bradley,  J.,  said:  "A 
citizen  or  resident  of  another  state  may,  in  a 
particular  case,  be  a  very  proper  assignee.  A 
large  part  of  a  debtor's  assets  may  be  located 
in  a  state  other  than  that  in  which  he  resides." 

"  By  the  common  law,  the  appointment  of 
an  unfit  assignee,  as  distinguished  from  one 
incapacitated  by  law  to  take  and  execute  the 
3  C.  of  L. — 3 


trust,  was  a  badge  of  fraud — was  evidence  of 
a  fraudulent  intent  on  the  part  of  the  assignor 
to  secure  to  himself  some  control  over  the 
disposition  of  the  assigned  assets.  Thus  the 
appointment  of  one  incompetent  from  igno- 
rance of  business,  from  blindness,  from  ina- 
bility to  read  and  write,  from  residence  at  so 
great  a  distance  from  the  place  where  the 
trust  must  be  executed  as  to  suggest  that  he 
will  not  attend  to  it  himself,  is  a  badge  of 
fraud.  In  the  same  category  comes  residence 
of  the  assignee  in  another  state.  But  none  of 
these  rendered  an  assignment  void  ipso  facto. 
It  was  only  as  the}'  established  a  fraudulent 
intent  that  avoided  it."  Gilfillan,  C.  J.,  in 
McKibbin  v.  Ellingson,  58  Minn.  205. 

3.  Residence  in  County  Not  Necessary  in  Ab- 
sence of  Statute. — That  the  assignee  named  is 
not  a  resident  of  the  county  in  which  the 
assignor  resides,  will  not  invalidate  an  assign- 
ment in  Texas,  the  statutory  provision  in  that 
respect  being  directory  merely.  Foreman  v. 
Burnette,  83  Tex.  396. 

4.  Creditor  as  Assignee. — U.  S.  Bank  v. 
Huth,  4  B.  Mon.  (Ky. )  423  ;  Layson  v.  Rowan, 
7  Rob.  (La.)  1 ;  Frink  v.  Buss,  45  N.  H.  325; 
Wilt  v.  Franklin,  1  Binn.  (Pa.)  520,  2  Am. 
Dec.  474 ;  Johnston  v.  Zane,  11  Gratt.  (Va.) 
564;  Gordon  v.  Cannon,  18  Gratt.  (Va.)  388. 

In  Iowa  a  creditor  or  joint  debtor  of  the 
assignor  may  be  the  assignee.  Wooster  v. 
Stanfield,  11  Iowa  128. 

Massachusetts. — In  order  to  render  an  as- 
signment valid,  as  to  creditors  not  parties  to 
it,  the  assignee,  if  a  creditor,  must  give  an 
absolute  release  of  his  demands  to  the  amount 
of  the  property  assigned.  Widgery  v.  Has- 
kell, 5  Mass.  144,  4  Am.  Dec.  41 ;  Ingraham  v. 
Geyer,  13  Mass.  147,7  Am.  Dec.  132;  Russell 
v.  Woodward,  10  Pick.  (Mass.)  408. 

The  fact  that  the  trustee  is  a  creditor  does 
not  take  the  assignment  out  of  the  Missouri 
statute.  The  only  result  it  could  have  would 
be  to  authorize  the  court  to  appoint  another 
trustee.    Manny  v.  Logan,  27  Mo.  528. 

In  Montana  it  is  no  objection  that  the 
assignment  is  made  to  a  creditor  and  not  to  a 
person  having  no  interest.  Marshall  v.  Liv- 
ingston Nat.  Bank,  11  Mont.  351. 

And  the  rule  is  the  same  in  New  Hamp- 
shire.   Frink  v.  Buss,  45  N.  H.  325. 

In  Vermont  an  assignment  is  not  valid  if  a 
person  interested  in  its  provisions  be  made 
assignee.    Vt.  R.  L.  (1880),      1886,  1887. 

5.  Preferred  Creditor  as  Assignee. — Taylor  v. 
Watkins  (Miss.  1893),  13  So.  Rep.  811. 

6.  Attorney  may  Be  Assignee. — Tucker  v. 
Parks,  7  Colo.  62. 

An  assignee,  who  is  an  attorney,  is  pre- 
cluded from  applying  the  trust  funds  to  the 
payment  of  himself,  or  of  firms  in  which  he 
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Assignor  as  Assignee. 


6.  Married  Women  as  Assignees. — At  common  law  a  married  woman  is  dis- 
qualified to  be  an  assignee.1 

7.  A  Finn  as  Assignee. — An  assignment  may  be  made  to  a  firm  by  the  firm 
name  only,  and  without  mentioning  the  names  of  the  partners.2 

8.  Officer  of  Assigning  Corporation  as  Assignee. — A  corporation  can  usually 
appoint  one  of  its  own  officers  as  assignee.3 

9.  Mortgagee  as  Assignee. — Where  an  insolvent  debtor  gives  a  mortgage  of 
his  entire  personalty  to  secure  a  small  preexisting  debt,  the  mortgage  may  be 
enforced  by  another  creditor  as  a  general  assignment  for  the  benefit  of  the 
assignor's  creditors,  and  in  such  a  case  a  court  of  equity  may  decree  the 
mortgagee  to  be  an  assignee  and  to  apply  the  proceeds  of  the  mortgaged 
property  for  the  creditors'  benefit.4 

10.  Assignor  as  Assignee. — There  is  no  direct  authority  which  would  sustain 
the  assignor  in  appointing  himself  assignee,  but  there  are  cases  in  which  the 
creditors  have  made  him  the  de  facto  assignee.6 


may  be  a  partner,  for  professional  services 
rendered  in  administration  of  the  trust.  Winn 
v.  Crosby,  52  How.  Pr.  (N.  Y.  Super.  Ct.)  174. 

And  a  provision  in  an  assignment  that  such 
an  assignee  shall  be  allowed  a  reasonable 
counsel  fee  over  and  above  expenses  and  com- 
missions for  executing  the  trust,  will  render 
the  assignment  void.  Nichols  v.  McEwen,  17 
N.  Y.  22. 

Firm  of  Attorneys — Assent. — Where  an  as- 
signment was  made  to  two  attorneys,  who 
were  partners,  one  of  whom  assented  at  the 
time,  the  other  being  absent,  it  was  held 
that  the  assent  of  the  other  must  be  presumed, 
unless,  on  notice,  he  refused  to  accept  the 
trust,  and  notified  it  to  the  assignor;  espe- 
cially where  both  had  proceeded  to  act  under 
the  assignment  by  a  private  conditional  agree- 
ment between  them  as  to  giving  priority  to 
certain  attachments  made  by  them,  such 
agreement  not  being  known  by  the  assignor. 
Gordon  v.  Coolidge,  1  Sumn.  (U.  S.)  537. 

1.  In  Wisconsin  a  married  woman  cannot 
be  an  assignee  for  the  benefit  of  creditors,  be- 
cause she  cannot  bind  herself  by  the  bond, 
such  as  an  assignee  is  required  to  execute.  T. 
T.  Haydock  Carriage  Co.  v.  Pier,  74  Wis. 
582.  See  generally  the  titles  Husband  and 
Wife;  Separate  Property  of  Married 
Women. 

2.  In  Forbes  v.  Scannell,  13  Cal.  242,  the 
assignment  was  made  to  two  firms  jointly  by 
the  firm  names  simply,  and  it  was  held  to  be 
good.  See  also  Gordon  v.  Coolidge,  1  Sumn. 
(U.  S.)  537- 

See  generally  the  title  Partnership. 

3.  Corporate  Officer  as  Assignee. — An  assign- 
ment by  a  corporation  is  not  void  in  Alabama 
because  made  to  its  president  as  assignee. 
Pope  v.  Brandon,  2  Stew.  (Ala.)  401,  20  Am. 
Dec.  49. 

In  Michigan  this  has  been  held  evidence  to 
go  to  the  jury  on  the  question  of  good  faith. 
Covert  v.  Rogers,  38  Mich.  363,  31  Am.  Rep. 
3I9- 

A  Religious  Corporation  may  assign  to  a  per- 
son ineligible  as  a  trustee  of  the  society  under 
its  charter.  De  Ruyter  v.  St.  Peter's  Church, 
3  N.  Y.238. 

Stockholder  and  Secretary. — The  fact  that  the 
assignee  of  a  corporation  has  been  its  secre- 
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tary  and  a  stockholder  will  not  invalidate  the 
assignment,  especially  after  he  has  resigned 
the  office  of  secretary  and  sold  his  stock. 
Conlee  Lumber  Co.  v.  Ripon  Lumber,  etc., 
Co.,  66  Wis.  481. 

Stockholder  and  Treasurer. — And  the  rule  is 
the  same  as  to  one  who  has  been  a  stock- 
holder and  treasurer.  Covert  v.  Rogers,  38 
Mich.  363,  31  Am.  Rep.  319.  See  generally 
the  titles  Corporations  (Private),  and 
Officers  and  Agents  (of  Private  Cor- 
porations). 

4.  Fairfield  Packing  Co.  v.  Kentucky  Jeans 
Clothing  Co.  (Ala.  1896),  20  So.  Rep.  63;  An- 
niston  Carriage  Works  v.  Ward,  101  Ala.  670; 
Danner  v.  Brewer,  69  Ala.  191. 

6.  In  New  York  "it  is  abundantly  settled 
by  authority  that  a  trust  of  personal  property 
may  be  effectually  framed  in  which  the  author 
of  the  trust  is  himself  the  trustee.  Martin 
v.  Funk,  75  N.  Y.  137,  31  Am.  Rep.  446; 
Barry  v.  Lambert,  98  N.  Y.  306,  50  Am.  Rep. 
677."  Finch,  J.,  in  Locke  v.  Farmers'  L.  & 
T.  Co.,  140  N.  Y.  135. 

Assignor  Remaining  in  Possession  by  Consent  of 
Creditors. — In  Tompkins  v.  Wheeler,  16  Pet. 
(U.  S.)  119,  Thompson,  J.,  said  :  "  The  object 
of  [the  assignor]  continuing  in  the  possession 
of  the  property  is  satisfactorily  accounted  for 
by  the  circumstances  of  the  case.  It  con- 
sisted principally  of  unsettled  accounts,  and 
choses  in  action,  which  he  was  much  more 
competent  to  settle  than  a  stranger  could  have 
been.  *  *  *  This  was  by  the  express  consent  of 
someof  the  creditors,  and  the  presumed  consent 
of  all  as  no  dissent  or  complaint  appears  to 
have  been  made.  *  *  *  The  creditors  were  of 
course  to  be  the  judges  of  the  fitness  and 
competency  of  such  agent  or  trustee,  and  they 
were  the  only  parties  interested  in  the  faith- 
ful discharge  of  his  duties.  No  formal  ap- 
pointment was  necessary." 

Assignee  Employing  Assignor  to  Carry  On  the 
Business. — Where  an  assignment  was  made 
for  the  benefit  of  creditors,  and  the  assignee 
was  not  familiar  with  the  business,  nor  an  in- 
habitant of  the  same  town,  and  had  no  ac- 
quaintance with  those  who  were  indebted  to 
the  assignor,  it  was  held  not  improper  that 
he  should,  under  such  circumstances,  employ 
the  assignor  to  carry  on  the  business,  if  he 
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11.  Naming  Trustee  as  Such  Not  Essential. — It  is  not  essential  to  a  voluntary 
assignment  that  a  trustee  should  be  named  as  such  in  the  instrument  creating 
it,1  but  so  to  name  him  may  often  be  conclusive  of  its  nature  as  a  conveyance 
in  trust  for  the  benefit  of  creditors.2 

VI.  What  Passes  by  the  Assignment — 1.  In  General. — The  rule  is  that  a  gen- 
eral assignment  of  all  the  debtor's  property  will  pass  to  the  assignee  everything  3 


had  confidence  in  his  integrity;  and  as  he  was 
personally  responsible  for  his  agent's  conduct 
of  the  business,  and  was  possessed  in  his  own 
right  of  a  greater  amount  of  property  than 
the  whole  value  of  the  assigned  estate,  no  in- 
ference of  fraud  could  fairly  be  drawn  from 
that  employment.  Wilbur  v.  Fradenburgh, 
52  Barb.  (N.  Y.)  474. 

1.  Trustee  need  Not  be  Named  as  Such  in 
Instrument. — Maxwell  v.  Simonton,  Si  Wis. 
640;  Cribb  v.  Hibbard,  77  Wis.  208;  Stout  v. 
Watson,  19  Oregon  251. 

Assignee's  Name  in  Blank. — But  an  assign- 
ment with  the  assignee's  name  in  blank  will 
be  postponed  to  an  execution  issued  before 
the  blank  is  filled.  Reamer  v.  Lamberton, 
59  Pa.  St.  462;  Park  v.  Glover,  23  Tex.  469. 

If  there  Be  a  Transferee,  but  No  Trustee 
Named,  the  court  will  either  treat  the  trans- 
feree as  trustee,  or  appoint  one.  Burrows  v. 
Lehndorff,  8  Iowa  96;  Ohio  Rev.  Stat.,  §  6344 
(ed.  1880). 

2.  Naming  of  Grantee  in  Deed  as  "Assignee." 

— The  naming  of  the  grantee  in  a  deed  as 
"  assignee,"  and  a  recitai  that  it  is  "  for  and  in 
consideration  of  the  conditions  of  the  assign- 
ment made  this  day  for  the  benefit  of  the 
creditors  "  of  the  grantor,  are  conclusive  that 
the  deed  is  in  trust  for  the  benefit  of  credit- 
ors, and  not  an  absolute  conveyance  in  pay- 
ment of  debts  due  such  assignee  personally 
and  other  creditors.  McDermith  v.  Voor- 
hees,  16C0I0.  402.  Here  Reed,  Commissioner, 
said  a  different  rule  would  "  subvert  the  entire 
transaction,  as  well  as  violate  established  rules 
of  evidence.  Lazell  v.  Lazell,  12  Vt.  443,  36 
Am.  Dec.  352;  Grant  v.  Townsend,  2  Hill 
(N.  Y.)  557;  Byers  v.  Mullen,  9  Watts  (Pa.) 
266." 

3.  What  Passes  by  the  Assignment — General 

Rule. — "  Creditors  have  an  equitable  claim  on 
all  the  property  of  their  debtor,  and  it  is  his 
duty  as  well  as  his  right  to  devote  the  whole 
of  it  to  the  satisfaction  of  their  claims." 
Marshall,  C.  J.,  in  Brashear  v.  West,  7  Pet. 
(U.  S.)  608. 

Equitable  Estate. — An  assignment  by  a  debt- 
or, in  trust  for  his  creditors,  of  "all  his  es- 
tate, real  and  personal,  and  all  securities,  etc., 
relative  thereto,"  passes  equitable  as  well  as 
legal  estate,  and  will  include  government 
stock  voluntarily  assigned  by  the  debtor, 
while  insolvent,  in  trust  for  his  wife  and  chil- 
dren. Bayard  v.  Hoffman,  4  Johns.  Ch.  (N. 
Y.)  450. 

An  assignment  in  favor  of  creditors,  con- 
veying all  real  and  personal  property  and 
estates,  whatever  and  wheresoever  situate, 
and  all  interest  therein,  will  pass  the  interest 
of  the  assignee  of  a  lease  equitably  assigned. 
Astor  v.  Lent,  6  Bosw.  (N.  Y.)  612. 

Rights  Fixed  as  of  Date  of  Assignment. — "  It 
is  well  settled  in  Pennsylvania  that  by  the 


assignment  the  creditors  become  equitable 
owners  of  the  property  embraced  in  it  to  the 
extent  of  the  assignor's  indebtedness  to  them. 
Their  rights  are  fixed  as  of  the  date  of  the  as- 
signment, and  their  ownership  of  the  property 
is  in  the  proportion  that  their  respective 
debts  bear  to  the  whole  indebtedness."  Per 
McCollum,  J.,  in  Weinmann's  Estate,  164  Pa. 
St.  405,  citing  Miller's  Appeal,  35  Pa.  St. 
481;  Brough's  Estate,  71  Pa.  St.  460 ;  Dean's 
Appeal,  98  Pa.  St.  101 ;  and  Jordan's  Appeal, 
107  Pa.  St.  75. 

The  moment  an  assignment  for  the  benefit 
of  creditors  is  placed  by  the  assignor,  or  any 
one  interested,  in  the  office  of  the  recorder  of 
deeds  of  the  proper  county,  and  within  the 
prescribed  time,  the  beneficial  interest  of  the 
creditors  is  completely  vested,  and  as  to  such 
vesting  it  is  totally  immaterial  when  the  as- 
signee accepts  the  trust,  or  whether  he  ever 
accepts  it.  Mark's  Appeal,  85  Pa.  St.  231. 
Here  Sharswood,  J.,  said  :  "  We  do  not  think 
that  it  ought  to  be  any  longer  an  open  ques- 
tion in  this  state  since  Read  v.  Robinson,  6 
W.  &  S.  (Pa.)  329,  and  the  subsequent  cases 
of  Blight  -'.  Schenck,  10  Pa.  St.  285,  51  Am. 
Dec.  478,  and  Johnson  t\  Herring,  46  Pa.  St. 
415,  that  the  moment  an  assignment  for  the 
benefit  of  creditors  is  placed  by  the  assignor 
or  any  one  interested,  in  the  office  of  the 
recorder  of  deeds  of  the  proper  county,  and 
within  the  prescribed  time,  the  beneficial  in- 
terest of  the  creditors  *  *  *  is  certainly  and 
completely  vested,  and  it  is  totally  imma- 
terial when  the  assignee  accepts  the  trust,  dt 
whether  he  ever  accepts  it  at  all." 

Defective  Assignment. — In  Wetzel  v.  Simon, 
87  Tex.  403,  Gaines,  C.  J.,  said  :  "  In  Donoho 
v.  Fish,  58  Tex.  164,  the  attempted  assignment 
was  made  by  one  partner  of  a  firm  but  was  not 
joined  in  by  the  other.  Releases  were  pro- 
vided for.  The  partner  who  did  not  join  in 
the  instrument  had  done  no  act  which  the  law 
had  declared  should  operate  to  pass  title  to  his 
individual  property,  and  therefore  his  title  to 
that  did  not  pass  by  the  assignment.  The 
statute  could  not  fully  operate  upon  the  in- 
strument, and  it  was  therefore  held  void. 
Kittrell  v.  Blum,  77  Tex.  336;  Still  -•.  Focke, 
66  Tex.  716;  Baylor  County  -'.  Craig,  69  Tex. 
332;  and  Cleveland  v.  Battle,  68  Tex.  111,  are 
sustained  upon  the  same  ground." 

Fictitious  Debts. — An  assignment  in  Vir- 
ginia preferred  certain  creditors  mentioned 
in  a  schedule  in  which  the  amounts  due  them 
were  also  stated.  Some  of  these  debts  being 
fictitious,  it  was  held  that  the  assets  intended 
to  be  applied  to  them  did  not  pass  under  the 
provisions  of  the  deed,  but  remained  in  the 
assignor  as  to  attaching  creditors,  and  were 
subject  to  their  claim.  Market  Nat.  Bank  v. 
Hofheimer,  23  Fed.  Rep.  13. 

Illinois. — In  Holnback  v.  Wilson,  159  111. 
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which  is  by  its  nature  assignable.1 

Only  Proporty  within  Assignment's  Terms  will  Pass. — Only  such  property  will  pass 
as  is  embraced  in  the  terms  of  the  instrument,  and  the  effect  of  an  assign- 
ment purporting  to  be  general  will  be  modified  by  descriptive  clauses,  or  a 
schedule,  which  operate  to  limit  the  property  assigned  to  that  described  in 
them.2 


14S,  Craig,  C.  J.,  said:  "Under  section  1  of 
the  assignment  act,  the  deed  of  assignment 
vests  in  the  assignee  all  property  of  the  debtor 
not  exempt.  Section  8  [of  the  voluntary  assign- 
ment act,  Hurd's  Stat.,  c.  10a]  specifically  pro- 
vides for  citation  of  the  debtor  upon  appli- 
cation of  the  assignee,  and  for  his  examination 
as  to  his  property  and  effects,  and  that  the  court 
'  may  compel  the  delivery  to  the  assignee  or  as- 
signees of  any  property  or  estate  embraced  in 
the  assignment;'  section  7  provides  that  the 
assignee  shall  at  all  times  be  subject  to 
the  order  of  the  court  in  the  execution  of 
the  assignment;  while  section  11  authorizes  the 
assignee  to  make  sale  of  the  real  estate  of 
the  insolvent.  The  application  of  petitioner, 
the  bringing  the  defendant  into  court,  the 
hearing  and  judgment  of  the  court  that  the 
property  passed  by  the  assignment,  and  the 
direction  of  the  court  to  the  assignee  to  pro- 
ceed and  sell  the  property,  are  all  fully  war- 
ranted by  the  sections  of  the  assignment  act. 
In  Davis  v.  Chicago  Dock  Co.,  129  111.  181, 
it  was  expressly  held  that  the  County  Court 
has  jurisdiction  and  power,  in  the  first  in- 
stance, to  determine  what  property  has  passed 
to  the  assignee,  and  the  nature  and  extent 
of  the  interest  acquired  by  him  therein  under 
the  assignment." 

The  Cessio  in  Louisiana. — In  Geilinger  v. 
Philippi,  133  U.  S.  246,  Fuller,  C.  J.,  said: 
"When  a  cessio  bouorum  [under  the  Louisi- 
ana insolvent  law]  has  been  accepted  by  the 
court  and  the  creditors,  and  a  syndic  has  been 
appointed  and  qualified,  all  the  property  and 
rights  of  property  of  the  insolvent  are  vested 
in  his  creditors,  represented  by  the  syndic  as 
their  trustee,  and  pass  to  the  creditors  by  the 
cession  whether  included  in  his  schedule  or 
not.  Dwight  v.  Simon,  4  La.  Ann.  490; 
Muse  v.  Yarborough,  n  La.  521 ;  West  v.  His 
Creditors,  8  Rob.  (La.)  123;  Dwight  v.  Smith, 
9  Rob.  (La.)  32.  These  cases  sustain  and 
are,  therefore,  cited  to  the  proposition  by 
Taney,  C.  J.,  delivering  the  opinion  of  this 
court  in  Tennessee  Bank  v.  Horn,  17  How.  (U. 
S.)  160.  The  rule  relates  to  possession  and 
disposition,  and  it  has  been  frequently  decided 
that  the  surrender  of  the  insolvent  does  not 
divest  him  of  the  title  to  the  property  sur- 
rendered, though  it  strips  him  of  the  power  to 
control,  alienate,  or  dispose  of  the  same  during 
the  administration  of  his  estate,  and  so  vests  it 
in  the  creditors  or  in  the  syndic  for  them  that 
it  is  no  longer  liable  to  seizure,  attachment,  or 
execution,  but  is  held  to  be  administered  and 
disposed  of  according  to  law  for  the  benefit 
of  the  creditors.  Rivas  v.  Hunstock,  2  Rob. 
(La.)  187;  Jacquet  v.  His  Creditors,  38  La. 
Ann.  863;  Walling  v.  Morefield,  33  La.  Ann. 
1177;  Nimick  v.  Ingram,  17  La.  Ann.  85." 
As  to  the  effect  of  the  cessio,  see  also  Arnold 
■v.  Danziger,  30  Fed.  Rep.  898. 


1.  For  what  property  is  legally  assignable, 
see  the  title  Assignments,  vol.  2,  p.  1007. 

2.  Office  of  the  Schedule. — Greater  particu- 
larity is  requisite  in  the  description  of  the 
property  in  the  schedule  annexed  to  a  general 
assignment  than  in  the  body  of  the  assign- 
ment itself.  The  office  of  the  schedule  is  to 
aid  the  more  general  description  in  the  body 
of  the  deed,  and  thereby  furnish  such  particu- 
lar and  detailed  information  of  the  property 
conveyed  as  will,  on  the  one  hand,  give  ade- 
quate knowledge  to  the  assignee  and  creditors 
of  their  rights  and  on  the  other  guard  against 
the  assignee's  fraud.  A  description  of  the 
property  in  the  schedule  to  a  general  assign- 
ment as  "  all  notes  and  accounts  due,  a  descrip- 
tion of  which  will  be  found  in  my  books  and 
invoices  in  my  store,  which  books  and  in- 
voices are  embraced  in  my  assignment,"  is 
insufficient.  The  reference  should  be  to  the 
notes  themselves  and  their  place  of  deposit. 
The  particular  books  containing  the  accounts, 
and  their  place  of  deposit,  should  be  so  de- 
scribed as  to  enable  the  assignee  to  find  and 
identify  them.  Scheibler  v.  Mundinger,  86 
Tenn.  674. 

Prior  to  the  Tennessee  Act  of  1881  the 
schedule  was  not  required.  Scheibler  v.  Mun- 
dinger, 86  Tenn.  674.  And  see  Gait  v.  Dibrell, 
10  Yerg.  (Tenn.)  146;  Barker  v.  Wheelip,  5 
Humph.  (Tenn.)  329;  Overton  t'.  Holinshade, 
5  Heisk.  (Tenn.)  686;  Atwood  v.  Brown,  1 
Tenn.  Leg.  Rep.  59.  See  also  Rosenbaum  v. 
Moller,  85  Tenn.  653,  as  an  instance  of  a  suffi- 
cient schedule. 

When  there  is  an  assignment  of  all  the 
debtor's  property  "  as  described  in  an  annexed 
schedule,"  the  general  description  in  the 
assignment  is  limited  by  the  schedule,  and 
property  not  mentioned  in  the  schedule  does 
not  pass  to  the  assignee.  Bock  v.  Perkins, 
139  U.  S.  628,  where  Harlan,  J.,  adopts  the 
rule  laid  down  in  Wilkes  v.  Ferris,  5  Johns. 
(N.  Y.)  335;  Munro  v.  Alaire,  2  Cai.  (N.Y.) 
327;  Driscoll  v.  Fiske,  21  Pick.  (Mass.)  507; 
Mims  v.  Armstrong,  31  Md.  87. 

An  assignment"  of  "all  and  singular  the 
lands,"  etc.,  of  the  grantors,  or  either  of  them, 
the  wife  joining  with  her  husband  in  the 
assignment,  passes  title  to  the  lands  of  each 
to  the  assignee,  where  there  is  no  schedule 
to  limit  the  general  description.  McCulloh 
v.  Price,  14  Mont.  320.  Here  De  Witt,  J., 
said:  "The  description  is  of  all  the  lands 
of  this  appellant,  of  every  description,  belong- 
ing to  him,  wherever  situated.  The  United 
States  Supreme  Court  said  in  Wilson  v. 
Boyce,  92  U.S.  325:  'The  question  is,  does 
the  word  "property,"  in  the  statute,  create 
a  valid  lien  on  these  lands?  The  generality 
of  its  language  forms  no  objection  to  the 
validity  of  the  mortgage.  A  deed  "of  all  my 
estate"  is  sufficient.  So  a  deed  "of  all  my 
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Effect  of  Schedules  Controlled  by  Statutes. — The  effect  of  schedules,  however,  in 
such  cases  is  largely  controlled  by  statute.1 

2.  Real  Property  and  Interests. — Such  an  assignment  conveys  to  the  assignee 
the  debtor's  real  property  and  his  interests  therein.2 


lands,  wherever  situated,"  is  good  to  pass  title. 
Jackson  v.  De  Lancey,  4  Cow.  (N.  Y.)  427; 
Pond  v.  Bergh,  10  Paige  (N.  Y.)  140,  I  Atk. 
Conv.  2.  A  mortgage  "  of  all  my  property," 
like  the  one  we  are  considering,  is  sufficient 
to  transfer  title.'  We  also  cite  as  follows  from 
Pettigrew  v.  Dobbelaar,  63  Cal.  396:  'Appel- 
lant also  urges  that  the  second  deed  from 
Harvey  to  Lacey  contains  no  description,  and 
is  void.  The  descriptive  clause  is,  "All  lands 
and  real  estate  belonging  to  the  said  party  of 
the  first  part,  wherever  the  same  may  be  sit- 
uated, together,"  etc.  If  the  lands  in  contro- 
versy belonged  to  Harvey,  they  passed  by 
the  deed  last  mentioned.  Lick  v.  O'Donnell, 
3  Cal.  59.'  In  the  case  at  bar  there  is  no 
question  but  the  lands  belonged  to  Price 
when  the  assignment  was  made.  The  conten- 
tion in  this  case  is  between  assignor  and  assign- 
ee's grantee.  There  is  no  claim  that  this 
general  description  attempted  to  cover  any 
fraud,  or  was  likely  to  work  any  fraud.  There 
is  no  reference  to  any  schedule  to  limit  the 
general  description.  Under  all  these  circum- 
stances, there  can  be  no  doubt  that  the  descrip- 
tion of  the  premises  was  sufficient.  Frey  v. 
Clifford,  44  Cal.  343;  Brown  'v.  Warren,  16 
Nev.  237;  Prettyman  v.  Walston,  34  111.  175; 
Kellogg  v.  Slawson,  15  Barb.  (N.  Y.)  58; 
Harmon  v.  James,  7  Smed.  &  M.  (Miss.)  111; 
Strong  v.  Lynn,  38  Minn.  315 ;  Jackson  v. 
De  Lancey,  11  Johns.  (N.  Y.)  365." 

1.  Effect  of  Schedule  Largely  Controlled  by 
Statutes. — In  California  an  assignment  of 
realty  for  creditors  is  controlled  by  the  pro- 
visions of  the  civil  code  relative  to  trusts,  and 
operates  to  divest  the  assignor  of  his  entire 
interest  and  estate  in  the  property  assigned 
and  to  vest  the  same  in  the  assignee  subject 
to  the  assignor's  right  to  a  reconveyance  of 
any  residue  after  the  creditors  are  satisfied. 
Wilhoit  v.  Cunningham,  87  Cal.  453. 

Illinois — Schedule  Not  Conclusive. — In  Illinois 
"  by  express  provision  of  the  statute,  the  in- 
ventory is  not  conclusive  as  to  the  amount  of 
the  debtor's  estate  assigned,  but  the  assign- 
ment 'shall  vest  in  the  assignee  or  assignees 
the  title  to  any  other  property '  not  included 
in  the  inventory,  and  '  not  exempt  by  law,  be- 
longing to  the  debtor  or  debtors  at  the  time 
of  making  the  assignment,  and  comprehended 
within  the  general  terms  of  the  same.'  The 
assignment  was  of  all  and  singular  the  lands, 
tenements,  hereditaments,  and  appurtenances, 
goods,  chattels,  accounts,  promissory  notes, 
bonds,  bills,  debts,  choses  in  action,  claims,  de- 
mands, property  and  effects  of  every  kind  and 
description,  real,  personal,  and  mixed,  belong- 
ing to  the  assignor,  or  in  which  it  had  any 
right  or  interest;  and  the  failure  to  enumer- 
ate specifically  in  the  inventory  every  item  of 
property,  or  each  chose  in  action,  claim,  or 
demand,  cannot  have  the  effect  of  limiting 
the  grant  so  that  property  of  the  debtor  '  com- 
prehended within  the  general  terms '  of  the 


deed  shall  not  pass  by  the  assignment.  Far- 
well  v.  Cohen,  138  111.  216;  Lowe  v.  Matson, 
140  111.  108.  The  assignment,  being  general, 
was  sufficient  to  pass  the  title  of  all  the  real 
and  personal  estate  of  the  assignor  compre- 
hended within  the  general  terms  of  the  as- 
signment, whether  specifically  named  in  the 
deed  or  inventory  or  not."  Smith  v.  Good- 
man, 149  111.  75,  per  Shope,  J. 

Maine. — Under  the  late  assignment  law  in 
Maine  a  debtor  was  required  to  assign  all  his 
property,  and  "the  assignment  had  the  effect 
to  include  every  sort  of  property,  whether 
specified  or  not."  Knevals  v.  Blauvelt,  82  Me. 
458- 

As  to  the  effect  of  the  insolvent  law  of  1878, 
see  Smith  v.  Sullivan,  71  Me.  150. 

Michigan. — Under  the  Michigan  statute  the 
whole  of  a  debtor's  estate  vests  in  his  assignee 
under  an  assignment  for  the  benefit  of  cred- 
itors, and  is  not  subject  to  subsequent  seizure 
by  any  creditor.  Kinter  v.  Pickard,  67  Mich. 
125. 

New  York. — In  Emigrant  Industrial  Sav. 
Bank  v.  Roche,  93  N.  Y.  374,  it  was  held 
that  a  general  assignment  passed  a  judgment 
not  mentioned  therein,  nor  included  in  the 
inventory,  nor  in  a  transfer  by  the  assignee  to 
third  parties. 

Oregon. —  Under  Hill's  Anno.  Laws  of  Ore- 
gon, §  3182,  providing  that  no  assignment  shall 
be  declared  fraudulent  for  want  of  a  list  or 
inventory,  and  section  3175,  providing  that 
the  inventory  shall  not  be  conclusive,  and  sec- 
tion 3183,  providing  that  the  assignee  shall 
from  time  to  time  file  an  inventory  of  any 
property  coming  into  his  hands  after  the  filing 
of  the  first  inventory,  an  assignment  convey- 
ing "  all  and  singular,  all  the  property,  estate, 
and  effects,  real  and  personal,*  *  *  including 
all  choses  in  action,  evidences  of  debt,  claims, 
accounts,  dues,  and  payments,"  and  referring 
for  more  particular  enumeration  to  the  in- 
ventory attached,  conveys  title  to  all  the  as- 
signor's property,  though  part  is  omitted  from 
the  inventory.  Sabin  v.  Lebenbaum,  26  Ore- 
gon 420. 

2.  A  Purchaser's  Eight  to  a  Conveyance  of 

Land  is  assignable.  Halbert  v.  Deering,  4 
Litt.  (Ky.)  9;  Brown  v.  Chambers,  12  Ala. 
697;  Ensign  v.  Kellogg,  4  Pick.  (Mass.) 
1  ;  Coverdale  V.  Aldrich,  19  Pick.  (Mass.) 
39i- 

So  is  Land  Bound  by  Liens  or  Judgments. — 

Graves  v.  McFarlane,  2  Coldw.  (Tenn.)  167; 
Birdwell  v.  Cain,  1  Coldw.  (Tenn.)  301. 
Sufficient  Description  of  Property  Conveyed. — 

The  words  "all  his  lands,  tenements,  heredit- 
aments, goods,  chattels,  property,  and  choses 
in  action,  of  every  name,  nature,  and  descrip- 
tion, wheresoever  the  same  may  be,  except  such 
property  as  may  be,  by  the  constitution  and 
laws  of  the  state,  exempt  from  forced  sale," 
are  a  sufficient  description  to  convey  all  the 
debtor's  estate  under  the  Texas  statute  of 
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3.  Personal  Estate — a.  In  General. — Such  an  assignment  likewise  transfers 


1S70,  regulating  assignments.  Cunningham  v. 
Norton,  125  U.  S.  77. 
Where  the  Real  Estate  Is  in  Another  State.— The 

fact  that  some  of  the  assigned  property  is  real 
estate  situate  in  another  state,  and  cannot,  un- 
der the  policy  of  the  law  prevailing  there,  pass 
under  the  alignment,  does  not  render  it  void. 
Frink  v.  Buss,  45  N.  H.  325. 

Rents. — In  Allen  v.  Smith,  72  Miss.  689, 
Woods,  J.,  said:  "The  conveyance  of  the 
lands  by  the  deed  of  assignment  carried  with 
it  as  an  incident,  and  inhering  in  it,  the  rents 
also,  and  the  assignee  became  thereby  entitled 
to  them.  The  retention  of  the  notes  given 
for  rent,  and  their  subsequent  delivery  to 
Murphy  by  the  assignor,  cannot  defeat  the  as- 
signee's right  to  them,  and  hence  the  action 
of  the  assignor,  in  this  particular,  was  harm- 
less. Hatch  v.  Sykes,  64  Miss.  307 ;  Watkins 
v.  Duval],  69  Miss.  364;  and  Bowdre  v.  Sloan, 
69  Miss.  369." 

Income  of  Property  Held  in  Trust  for  Benefit 
of  Debtor. — In  Knefler  v.  Shreve,  78  Ky.  297, 
a  deed  of  assignment  conveying  all  the  real, 
personal,  and  "  mixed  "  property  of  the  debt- 
or, and  purporting  to  give  a  schedule  of  the 
same,  followed  by  the  clause,  "and  any  and 
all  other  property  not  exempt  from  execution 
which  by  oversight  may  have  been  omitted 
in  the  foregoing  list,"  was  held  to  pass  to  the 
assignee  the  income  of  property  held  in  trust 
for  the  benefit  of  the  debtor,  although  it  was 
not  named  in  the  schedule. 

Lease. — Whatever  right  the  assignor  may 
have  to  a  lease  passes  under  the  assignment 
to  the  assignee.  Crouse  v.  Frothingham,  97 
N.  Y.  105. 

Crops. — A  growing  crop  of  cotton  may  be 
conveyed  by  deed  of  trust.  Robinson  v. 
Mauldin,  11  Ala.  977.  A  deed  of  assign- 
ment conveying  "  all  the  future  cotton  crops 
made  on  said  plantation"  passes  an  estate 
commensurate  with  the  trust,  and  although  it 
does  not  pass  the  equity  of  redemption  in  the 
said  land,  yet  it  is  a  fiduciary  license,  lease,  or 
conveyance  thereof,  and  of  all  that  is  necessary 
to  the  management  of  the  plantation  and  ap- 
propriation of  the  said  crops  for  the  purposes 
and  objects  of  the  trust.  Bellamy  v.  Sheriff, 
6  Fla.  62. 

A  deed  of  trust  which  conveys,  among  other 
things,  growing  crops  of  wheat,  rye,  and 
oats,  and  which  is  not  to  be  enforced  for  two 
years  from  the  date  thereof,  is  not  per  se 
fraudulent  as  to  creditors.  Cochran  v.  Paris, 
11  Gratt.  (Va.)  348;  Dance  v.  Seaman,  11 
Gratt.  (Va.)  778. 

Land  Conveyed  before  Assignment. — The  fact 
that  the  assignor  conveyed  away  land  by  a 
deed  not  recorded,  before  executing  the  deed 
of  assignment,  does  not  divest  the  assignee 
of  the  legal  title,  so  as  to  enable  a  judgment 
creditor  of  the  assignor  to  fix  a  lien  on  the 
land  by  the  subsequent  record  of  his  judg- 
ment. Von  Stein  v.  Trexler,  5  Tex.  Civ.  App. 
299. 

Possessory  Right  to  Land. — Under  the  Indiana 
statute  the  assignee  may  recover  as  against 
the  assignor  the  actual  possession  of  the  real 


estate  embraced  in  the  deed  of  assignment  for 
the  purpose  of  letting  it  to  tenants.  Taylor  v. 
Bruner,  130  Ind.  482. 

Partition. — If  an  assignee  is  a  tenant  in  com- 
mon of  real  estate  he  may,  under  order  of 
court,  bring  an  action  for  partition,  and  it  is 
his  duty  to  do  so  when  for  the  interest  of  the 
assigned  estate,  but  not  otherwise.  Jewett  v. 
Perrette,  127  Ind.  97. 

Partner's  Interest  in  Land — Estoppel. — An  as- 
signment by  copartners  conveyed  "  all  the  co- 
partnership estate,  property,  assets,  and  ef- 
fects, choses  in  action,  claims,  and  demands" 
of  the  firm,  and  contained  a  covenant  by 
them  to  execute  and  deliver  such  further 
instruments  as  might  be  lawful  for  accomplish- 
ing the  objects  expressed  ;  and  the  schedule  of 
assets  attached  included  certain  land  in  an- 
other state,  which  had  been  bought  and  paid 
for  by  the  firm,  and  deeds  thereof  taken  to  one 
partner  for  convenience.  It  was  held  that  all 
the  legal  title  and  equitable  interest  of  such 
partner  in  the  land  were  conveyed,  and  the 
covenant  estopped  him  from  ever  claiming 
them.  Such  assignment  was  acquiesced  in  by 
the  partner  in  whose  name  the  deeds  for  the 
land  were  taken,  for  many  years,  during  which 
the  trust  was  fully  executed,  large  sums  having 
been  expended  by  the  assignees  in  protecting 
the  title  to  the  land,  and  it  was  purchased  and 
paid  for  by  third  parties  on  the  faith  of  the 
assignment,  and  the  proceeds  applied  to  the 
payment  of  the  debts  of  the  firm.  It  was  held 
that  the  assignment  being  valid  at  common 
law,  such  partner  and  his  heirs,  and  those 
claiming  under  them  with  notice  of  the  assign- 
ment, were  estopped  from  claiming  the  land 
as  against  purchasers  from  the  assignees  on 
the  ground  of  noncompliance  with  statutes 
relating  to  assignments,  either  of  the  state 
where  the  assignment  was  executed  or  of  the 
state  where  the  lands  were  situated.  Paxson 
v .  Brown,  61  Fed.  Rep.  874. 

Equity  of  Redemption — Property  Transferred 
in  Fraud  of  Creditors. — By  a  general  assign- 
ment, the  equity  of  redemption  in  premises 
mortgaged  by  the  debtor  vests  in  the  assignee. 
But  property  which  the  debtor  has  fraudu- 
lently conveyed,  to  hinder  and  delay  creditors, 
does  not  pass  by  such  assignment.  Money 
due  at  the  time  of  the  assignment,  to  the  as- 
signor, from  a  purchaser  to  whom  he  trans- 
ferred to  defraud  creditors,  will  belong  to  the 
assignee,  and  if  the  purchaser,  after  the  as- 
signment, pays  it  to  the  assignor,  it  is  no  bar 
to  the  assignee's  right.  Van  Keuren  v..  Mc- 
Laughlin, 21  N.  J.  Eq.  163. 

Damages  to  Land. — Claims  for  damages  to 
land  and  to  incorporeal  hereditaments  appur- 
tenant thereto  pass  by  an  assignment  of  a  firm 
of  "all  that  they  have  in  satisfaction  of  their 
debts  and  all  debts  due  "  to  them.  Mayo  v. 
Snead,  78  Ky.  634. 

Claim  against  United  States. — A  voluntary 
assignment  to  trustees  of  "  the  lands  and  ten- 
ements, estate,  real,  personal,  and  mixed,  of 
what  nature  and  kind  soever,  and  whereso- 
ever the  same  may  be,  merchandise,  vessels, 
goods,  moneys,  and  effects,  and  debts  due, 
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owing,  or  coming  due,  or  belonging'  to  the 
assignor,  will  not  pass  a  claim  against  United 
States  for  wrongfully  preventing  the  assignor, 
owner  of  lands  in  Florida,  from  cutting  and 
removing  the  timber  therefrom.  Sibbald's 
Estate,  18  Pa.  St.  249. 

Contingent  Remainders. — A  contingent  re- 
mainder passes  to  an  assignee  for  creditors  in 
Kcyitucky.    White  v.  White,  86  Ky.  602. 

Residuary  Interests. — An  assignment  by  a 
debtor  under  the  New  Jersey  statute,  of  all 
his  property,  real  and  personal,  for  the  benefit 
of  his  creditors,  will  carry  his  vested  interest 
as  a  residuary  legatee  of  an  estate,  though 
such  interest  was  not  included  in  the  inven- 
tory, and  it  was  not  his  intention  to  assign  it. 
Meeker  v.  Felts,  49  N.  J.  Eq.  502.  Here 
Green,  V.  C,  said  :  "  There  can  be  no  ques- 
tion about  the  interest  of  Felts;  it  was  a 
vested  remainder,  subject  to  the  life  estate  of 
the  widow  in  the  interest.  Beatty  v.  Mont- 
gomery, 21  N.  J.  Eq.  324.  As  such,  it  was 
subject  to  disposal  by  will,  transfer,  or  assign- 
ment. Wintermute  v.  Snyder,  3  N.  J.  Eq. 
489;  Tappan  v.  Ricamio,  16  N.  J.  Eq.  89; 
Luse  v.  Parke,  17  N.  J.  Eq.  415;  Bonnell  v. 
Bonnell,  47  N.  J.  Eq.  540.  *  *  *  The  court 
of  appeals  in  the  case  of  Pillsbury  v.  Kingon, 
33  N.  J.  Eq.  287,  36  Am.  Rep.  556,  held  that 
an  assignee,  under  an  assignment  for  the 
benefit  of  creditors,  could  maintain  an  action 
to  set  aside  a  fraudulent  conveyance  made  by 
the  assignor  prior  to  the  assignment.  Such 
suit  could  only  be  maintained  on  the  ground 
that  such  property  passed  by  the  deed  of  as- 
signment, and  of  course  it  was  property  not 
intended  by  the  assignor  to  be  included 
therein." 

Subject  to  Legacies. — Legacies  were  charged 
on  lands  devised,  and,  by  agreement  among 
the  parties,  the  legacies  were  apportioned 
among  the  devisees,  and  one  of  the  devisees 
assigned  his  property  for  the  benefit  of  cred- 
itors. It  was  held  that  the  assignee  took  the 
land  subject  to  the  charge  of  the  legacies  as 
so  apportioned.  Swoyer's  Appeal,  5  Pa.  St.  377. 

1.  Personal  Property. — A  voluntary  assign- 
ment for  the  benefit  of  creditors,  which  is 
valid  by  the  law  of  the  assignor's  domicil,  is 
sufficient  of  itself  to  pass  title  to  the  insol- 
vent's personal  estate,  wheresoever  situate,  and 
the  deed,  without  recording,  is  effective  as 
against  the  assignor.  Smith's  Appeal,  104  Pa. 
St.  381. 

Goods  under  an  Attachment  are  assignable. 
Vernon  v.  Morton,  8  Dana  (Ky.)  252. 

A  Horse,  the  Title  to  Which  was  Retained  by 

the  vendor  as  security  for  the  price,  passes 
under  a  general  assignment  by  the  vendor  of 
all  his  personal  property  for  the  security  of 
creditors.    Watson  v.  Dobbin,  89  N.  Car.  107. 

Bank  Funds. — Where  a  general  assignment 
is  made,  including  funds  in  a  bank,  the  prop- 
erty in  such  funds  passes  to  the  assignee  as 
against  the  holder  of  a  draft  thereon  drawn 
by  the  assignor  before  the  assignment  but 
not  presented,  though  the  funds  were  in  a 
bank  not  specifically  named  in  the  schedule. 
Ray  v.  Hiller,  11  Colo.  445. 
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Artificer's  Lien. — The  rule  that  an  artificer's 
lien  for  work  on  a  chattel  is  not  assignable  as 
being  dependent  on  the  possession  of  the 
chattel,  which  the  artificer  has  no  right  to 
transfer,  is  not  applicable  to  an  assignee  un- 
der a  voluntary  assignment  for  creditors,  and 
such  lien  will  pass  to  him.  Cody  v.  Vaughan, 
53  Mo.  App.  169. 

Banking  Property. — The  title  to  the  assign- 
or's property  vests  in  the  assignee,  and  in- 
cludes that  used  in  the  assignor's  banking 
business  and  ostensibly  belonging  to  his 
banking  corporation  which  has  no  existence 
in  fact.  Commercial  Nat.  Bank  v.  State 
Bank,  33  Neb.  292. 

In  1841  the  Bank  of  the  United  States  made 
an  assignment  of  assets  to  a  large  amount,  to 
pay  depositors,  holders  of  "  notes  of  the  or- 
dinary kind  payable  on  demand,  and  com- 
monly used  in  circulation,"  and  sundry  per- 
sons holders  of  notes  of  said  bank,  commonly 
called  post-notes,  other  than  certain  post- 
notes  held  by  certain  banks,  etc.  It  was  held, 
on  considering  the  whole  instrument,  and  the 
various  facts,  that  the  instrument  did  not  in- 
clude certain  notes,  under  seal,  payable  at  a 
future  day  in  London,  each  being  for  one 
thousand  pounds  sterling,  and  for  which  se- 
curities were  given  at  the  time  they  were 
issued.    Hogg's  Appeal,  22  Pa.  St.  479. 

Life  Insurance. — Where  a  debtor  who  has 
policies  of  insurance  on  his  life,  which  are  not 
mature,  assigns  all  of  his  property  except 
such  as  is  by  law  exempt  from  attachment,  his 
assignee  is  entitled  to  the  proceeds  of  the 
policies  when  paid  at  maturity.  Such  an  as- 
signment passes  to  the  assignee  the  assignor's 
equitable  and  assignable  contingent  interests. 
State  Nat.  Bank  v.  Chase,  16  R.  I.  39. 

Letters  Patent. — A  statute  may  be  enacted 
having  the  effect  to  pass  title  to  letters  patent, 
and,  under  the  Massachusetts  Public  Statute, 
such  letters  owned  by  an  insolvent  debtor 
pass  to  his  assignee  in  insolvency.  Barton  v. 
White,  144  Mass.  281,  59  Am.  Rep.  84. 

Trade-marks  and  Names. — It  has  been  held 
that  a  trade-mark  is  not  assignable.  Bradley 
v.  Norton,  33  Conn.  158,  87  Am.  Dec.  200. 

But  the  weight  of  authority  is  the  other 
way.  In  re  Knox,  1  Month.  L.  Bull.  47  ;  Mil- 
liken  v.  Dart,  26  Hun  (N.  Y.)  24;  Hegeman 
v.  Hegeman,  8  Daly  (N.  Y.)  1;  Morgan  v. 
Rogers,  19  Fed.  Rep.  596. 

A  trade-name  is  not  assignable,  and  a  pur- 
chaser of  all  the  assigned  stock,  etc.,  who  con- 
tinues the  business  at  the  old  stand,  cannot 
prevent  the  assignor  from  forming  a  company 
and  carrying  on  the  business  under  the  old 
name.  Iowa  Seed  Co.  v.  Dorr,  70  Iowa  481,  59 
Am.  Rep.  446.  See  generally  the  title  Trade- 
marks. 

Good  Will  of  a  Business. — An  insolvent  cor- 
poration assigned  "all  its  estate  and  property 
of  whatever  kind  and  wherever  situated,  in 
trust  for  the  benefit  of  creditors,"  and  it  was 
held  that  the  assignment  passed  the  goodwill 
of  the  business  of  a  factory  and  a  trade-mark 
with  the  right  and  power  in  the  assignee  to 
sell  the  same  with  the  factory.    Wilmer  v. 
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stock,1  chattel  securities,2  and  choses  in  action.3 

Uncalled-for  and  Unpaid  Subscriptions  to  Corporate  Stock. — And  an  assignment  by  an 
insolvent  corporation  may  embrace  the  liability  of  its  stockholders  for  unpaid 
stock  for  which  no  call  has  been  made.4 

b.  Debts  Due  to  the  Assignor. — The  debts  due  to  the  assignor  pass  to 
the  assignee.5 


Thomas,  74  Md.  485.  Here  Alvey,  C.  J., 
said  :  "  The  terms  of  transfer  employed  in  the 
assignment  hefore  us  are  not  less  comprehen- 
sive  than  those  employed  in  bankrupt  or 
insolvent  laws  which  declare  what  property 
of  the  bankrupt  or  insolvent  shall  pass  to  the 
assignee;  and  yet  in  cases  occurring  under 
those  laws  it  has  been  repeatedly  held 
thai  1  he  right  to  a  trade-mark  not  personal  in 
its  character,  but  which  denotes  simply  the 
place  or  establishment  at  which  the  goods 
are  manufactured,  passes  to  the  assignee. 
Warren  v.  Warren  Thread  Co.,  134  Mass. 
247." 

Commissions  as  Executor. — An  assignment 
for  the  benefit  of  creditors  of  the  goods, 
chattels,  and  property  of  the  assignor,  does 
not  pass  to  the  assignee  a  claim  of  the  assignor 
against  a  decedent's  estate  for  commissions  as 
executor.  Mulligan's  Estate,  157  Pa.  St.  98, 
per  McCollum,  J.  :  "It  is  true,  as  contended 
by  the  appellant,  that  some  things  are  assign- 
able which  are  not  attachable  ;  as,  for  instance, 
a  policy  of  life  insurance,  which,  although 
payable  to  the  legal  representatives  of  the 
assured,  may  be  assigned,  but  cannot  be  at- 
tached during  his  life.  Day  v.  New  England 
Ins.  Co.,  in  Pa.  St.  507,  56  Am.  Rep.  297. 
If,  however,  an  assignment  by  a  debtor  of  '  all 
his  goods,  chattels,  and  property'  for  the 
benefit  of  his  creditors  includes  a  claim  for 
commissions  on  the  unsettled  estate  of  a 
decedent,  and  enables  the  creditors,  through 
their  trustee,  to  intervene  in  the  settlement 
of  his  accounts  as  executor,  it  would  seem  to 
be  open  to  the  objections  which  were  deemed 
fatal  to  the  proceedings  in  Adams's  Appeal,  47 
Pa.  St.  94.  It  is  the  intervention  of  the  cred- 
itors of  the  executor  for  the  purpose  of  ap- 
propriating compensation  for  his  services  that 
is  objectionable,  and,  speaking  for  myself, 
against  the  policy  of  the  law." 

The  commissions  of  an  executor  do  not  pass 
by  an  assignment,  unless  expressly  included 
therein.  In  re  Mulligan's  Estate,  30  W.  N. 
C.  (Pa.)  512,  12  Pa.  Co.  Ct.  Rep.  166. 

1.  Corporate  Stock. — A  stockholder  of  an  in- 
corporated church  society  told  a  minister 
that  if  he  would  accept  a  call  to  the  pastorate 
of  the  church,  which  was  about  to  be  tendered 
him,  he  would  give  him  his  stock.  The  minis- 
ter accepted  the  call,  but  the  stock  was  never 
transferred,  and  the  stockholder  continued  to 
vote  the  shares.  Afterwards  he  made  a  gen- 
eral assignment  for  the  benefit  of  creditors, 
but  such  stock  was  not  mentioned  in  the 
sworn  schedule  attached  to  the  assignment. 
It  was  held  that  such  stock  passed  to  the  as- 
signee. St.  George's  Church  Soc.  v.  Branch, 
120  Mo.  226. 

2.  Chattel  Securities. — A  chattel  held  by  the 
vendor,  as  security  for  the  purchase  money,  is 
assignable.    Watson  v.  Dobbin,  89  N.  Car.  107; 


Miller  v.  Hoyle,  6  Ired.  Eq.  (N.  Car.)  269; 
Williams  v.  Teachey,  85  N.  Car.  402. 

Chattels  subject  to  a  mortgage  are  assigna- 
ble whether  after  condition  broken  or  not. 
Lindemann  v.  Ingham,  36  Ohio  St.  1 ;  Gimble 
v.  Ferguson,  58  Iowa  414. 

Chattels  Not  Listed. — After  an  assignment  of 
the  property  described  in  the  schedule,  the 
assignor  delivered  to  the  assignee  a  chattel 
not  included  in  the  schedule,  intending, 
whether  it  was  included  or  not,  that  it  should 
be  appropriated  for  the  benefit  of  his  cred- 
itors. It  was  held  that  it  passed,  and  he  could 
not  reclaim  it.  Faxon  v.  Durant,  9  Met. 
(Mass. )  339. 

3.  Actions  for  Fraud. — A  right  of  action  for 
fraudulent  representations  passes  by  a  general 
assignment.  Moore  v.  McKinstrv,  37  Hun 
(N.  Y.)  194. 

Claims  for  Torts,  etc. — In  some  states  claims 
for  torts  to  personalty  do  not  pass  unless 
specifically  mentioned.  Whitaker  v.  Gavit, 
18  Conn.  522. 

Where  the  wrongful  suing  out  of  an  at- 
tachment against  a  firm  results  in  the  closing 
of  their  business  and  an  assignment  for  the 
benefit  of  creditors,  the  right  of  action  for  the 
injury  done  to  the  firm  property  and  credit 
accruing  before  the  assignment  passes  to  the 
assignee,  and  does  not  remain  in  the  partners. 
Cleveland  Coal  Co.  v.  Sloan,  90  Ky.  308. 

The  right  of  the  debtor  to  sue  for  the  mali- 
cious prosecution  of  an  attachment  does  not 
pass  to  the  assignee,  as  an  assignment  does  not 
transfer  to  the  assignee  causes  of  action 
which  do  not  survive  to  the  personal  repre- 
sentative. Francis  v.  Burnett,  84  Ky.  23. 
The  attachment  in  this  case  was  regarded  by 
the  court  as  oppressive,  so  as  perhaps  to  as- 
sume the  character  of  a  personal  tort. 

For  Further  Discussion  of  this  topic,  see  the 
title  Assignments,  vol.  2,  p.  1007. 

4.  Shockey  v.  Fisher,  75  Mo.  498;  Eppright 
v.  Nickerson,  78  Mo.  482. 

Where  an  express  company  assigned  all  of 
its  property,  including  money  payable  on 
assessments,  for  the  benefit  of  creditors,  it 
was  held  that  the  title  to  all  unpaid  subscrip- 
tions passed  to  the  assignee  with  power  on  his 
part  to  collect  the  same.  Lewis  v.  Glenn,  84 
Va.  947. 

5.  A  Debt  of  the  Assignor's  Partner  to  the  Part- 
nership passes  under  the  words  "  all  debts  due 
the  grantor."  Griffin  v.  Macaulay,  7  Gratt. 
(Va.)  476. 

Set-off. — An  assignment  of  debts  due  is  sub- 
ject to  the  debtor's  claim  of  set-off  of  a  debt 
not  yet  due.  Fry  v.  Boyd,  3  Gratt.  (Va.) 
73- 

A  Debt  Discharged  in  Fraud  of  Creditors  can- 
not be  revived  and  assigned.     Brownell  v. 
Curtis,  10  Paige  (N.  Y.)  210;  Browning  v. 
Hart,  6  Barb.  (N.  Y.)  91. 
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c.  As  to  Partnership  Property. — A  partnership  assignment  of  merely 
partnership  property  does  not  pass  to  the  assignee  the  individual  property  of 
the  partners.1  And  vice  versa  a  partner's  individual  assignment,  without 
more,  does  not  pass  to  his  assignee  the  partnership  property.2 


Where  there  has  been  a  voluntary  assign- 
ment of  all  his  choses  in  action,  by  an  insol- 
vent debtor  under  a  deed,  to  a  trustee  for  cred- 
itors, a  debtor  on  an  open  account,  after  notice 
of  the  assignment,  cannot  defeat  the  rights  of 
the  assignee  by  payment  to  the  insolvent. 
In  making  his  payment,  every  discount  or 
equity  existing  at  the  time  of  the  assignment 
is  allowed,  but  after  notice  thereof  he  cannot 
affect  the  assignee  by  discount  or  equity 
against  the  assignor  subsequently  acquired. 
Tibbetts  v.  Weaver,  5  Strobh.  (S.  Car.)  144. 

Usury — Statute  of  Limitations. — An  assign- 
ment for  the  benefit  of  creditors  will  not  in- 
clude a  debt  founded  on  a  usurious  considera- 
tion, a  debt  ex  turpi  causa,  or  a  debt  barred 
by  the  statute  of  limitations,  unless  the  inten- 
tion of  the  assignor  to  that  effect  is  clearly 
indicated  in  the  assignment,  and  in  no  case 
for  more  than  is  honestly  due.  Pratt  v. 
Adams,  7  Paige  (N.  Y.)  615. 

Contingent  Debts. — A  contingent  debt  is  as- 
signable.   Crocker  v.  Whitney,  10  Mass.  316. 

A  contingent  debt  founded  on  an  existing 
contract  may  pass  to  an  assignee  under  a  gen- 
eral assignment.  A  general  assignment  made 
in  New  York  passes  to  the  assignee  commis- 
sions on  renewal  premiums  due  the  assignor 
as  agent  of  an  insurance  company  under  a 
contract  by  which  such  commissions  did  not 
accrue  until  after  the  date  of  the  assignment. 
Knevals  v.  Blauvelt,  82  Me.  458.  In  this  case 
it  was  also  held  that  the  claim  for  commis- 
sions passed  to  the  assignee,  though  he  did 
not  specify  it  in  the  schedule  which  he  pre- 
pared on  the  failure  of  the  assignor  to  make 
one. 

Foreign  Debts. — A  common-law  assignment 
made  by  a  debtor  in  New  York,  and  good 
there,  will  convey  to  the  assignee  debts  due 
the  assignor  from  persons  residing  in  Con- 
necticut who  are  notified  of  the  assignment, 
though  the  assignment  preferred  certain  cred- 
itors, and  would  not  have  been  valid  if  made 
in  Connecticut.  Egbert  v.  Baker,  58  Conn. 
319.  As  to  foreign  debts,  see  infra,  this  title, 
Conflict  of  Assignment  Laws — As  to  Foreign 
Debts  Due  Assignor. 

1.  Partnership  Assignment — Individual  Prop- 
erty of  Partners. — Where  copartners  made  an 
assignment  which  recited  their  copartnership 
and  their  indebtedness  as  such,  and  assigned 
all  the  "  property,  of  every  name  and  nature 
whatsoever,  of  the  said  parties  of  the  first 
part,"  it  was  held  that  this  was  not  an  assign- 
ment of  the  individual  property  of  the  mem- 
bers of  the  partnership;  and  hence  a  direction 
in  the  assignment  to  pay  rents,  etc.,  due  on 
lands,  etc.,  assigned,  did  not  apply  to  rents  due 
from  one  partner  individually  for  his  dwelling 
house.    Morrison  v.  Atwell,  9  Bosw.  (N.  Y.) 

The  Receiver  of  an  Insolvent  Partnership, 

who  holds  his  appointment  under  the  County 
Superior  Court,  has  no  power,  nor  can  it  be 


conferred  by  order  of  the  court  on  petition  of 
the  firm  creditors,  to  collect  for  them  from 
the  assignee  of  a  member  of  the  firm  who 
is  not  indebted  to  the  firm  and  who  made  a 
voluntary  assignment  under  the  statute,  the 
surplus  that  may  remain  in  the  assignee's 
hands  after  paying  the  individual  creditors  of 
the  assignor.  Wallace  v.  Milligan,  110  Ind. 
498. 

An  assignment  by  a  firm  does  not  affect  a 
purchaser  in  good  faith  of  a  note  from  a 
member  of  the  firm,  which  had  never  been  in 
the  assignee's  possession,  as  required  under 
the  Montana  statute,  though  the  note  was  not 
purchased  until  after  the  assignment.  Mead- 
owcraft  v.  Walsh,  15  Mont.  544. 

A  firm  executed  a  bill  of  sale  of  their  goods, 
notes,  accounts,  and  other  assets,  in  order 
that  the  transferee  should  use  the  property  in 
the  payment  of  firm  debts,  for  some  of  which 
he  was  liable  because  the  business  had  been 
conducted  in  his  name,  and  should  return  the 
surplus.  The  transferee  subsequently  made 
an  assignment  of  his  own  and  the  firm  property 
for  the  benefit  of  his  creditors.  It  was  held 
that,  whether  the  bill  of  sale  was  or  was  not 
valid  as  an  assignment  for  the  benefit  of  cred- 
itors, the  transferee's  assignee  could  not  claim 
title  to  the  firm  property  as  against  attaching 
creditors  of  the  firm.  Kelley-Goodfellow 
Shoe  Co.  v.  Milligan,  58  Fed.  Rep.  161. 

In  case  of  an  assignment  by  a  firm  for  the 
payment  of  firm  debts,  with  the  surplus  made 
payable  to  the  partners,  this  surplus  is  several 
property,  and  is  open  to  attachment  for  several 
debts,  and  the  assignment  in  no  way  hinders 
the  several  creditors  from  reaching  it.  Hubler 
v.  Waterman,  33  Pa.  St.  414. 

2.  Partner's  Individual  Assignment — Partner- 
ship Property. — A  general  assignment  for  the 
benefit  of  creditors,  by  one  who  is  a  member 
of  a  partnership,  gives  to  his  assignee  no  con- 
trol over  the  partnership  funds  or  claims,  so 
as  to  enable  him  to  receive  or  release  them. 
Moddewell  v.  Keever,  8  W.  &  S.  (Pa.)  63. 
Compare  Fellows  v.  Greenleaf,  43  N.  H.  421. 

An  assignment  by  one  partner  of  his  prop- 
erty for  the  benefit  of  his  creditors,  which  does 
not  purport  to  convey  the  partnership  prop- 
erty, gives  the  assignee  no  title  to  the  partner- 
ship property  or  right  to  its  possession.  Van 
Kleeck  v.  McCabe,  87  Mich.  599. 

Partnership  property  does  not  pass  unless 
an  intent  to  that  effect  be  shown.  Merrill  v. 
Wilson,  29  Me.  58. 

A  deed  of  assignment  for  creditors  which 
in  the  body  uses  the  partnership  name,  but 
is  signed  with  the  names  of  the  individual 
members  of  the  firm,  and  which  purports  to 
convey  all  the  property  of  the  assignors,  con- 
veys the  partnership  property  as  well  as  that 
of  the  individual  members.  Orr,  etc.,  Shoe 
Co.  v.  Ferrell,  68  Tex.  638;  Coffin  v.  Doug- 
lass, 61  Tex.  406.  See  also  Fellows  v.  Green- 
leaf,  43  N.  H.  421. 
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</.  Rights  in  Wife's  Property. — The  assignor's  rights  in  his  wife's 
property  pass  to  the  assignee,1  but  not  her  choses  in  action.2 

4.  Exempt  Property.  —  Property  of  the  assignor  which  is  exempt  by  law 
and  reserved  by  the  terms  of  the  assignment  does  not  pass  to  the  assignee,3 
including  household  furniture,  which  is  exempt  from  execution,4  and  property 


1.  Assignor's  Rights  in  Wife's  Property. — Out- 
calt  :  .  Van  Winkle,  2  N.  J.  Eq.  513. 

2.  Wife's  Choses  in  Action. — Even  before  the 
laws  put  tint;  a  married  woman's  personalty 
in  her  own  control,  an  assignment  of  all  the 
debtor's  estate  did  not  pass  a  chose  in  action 
of  his  wife  unless  specially  mentioned.  Eshel- 
man  :•.  Shuman,  13  Pa.  St.  561 ;  Skinner's  Ap- 
peal, 5  Pa.  St.  262. 

Legacy  to  Wife. — An  assignment  for  the  bene- 
fit of  creditors  does  not  pass  a  legacy  to  the 
wife  of  the  assignor.  Skinner's  Appeal,  5  Pa. 
St.  262. 

Dower. — A  wife's  dower  is  not  divested  by 
an  assignment  of  her  husband's  real  estate  un- 
less she  joins.  Helfrich  v.  Obermeyer,  15  Pa. 
St.  113. 

3.  Effect  upon  Property  Exempt  by  Law. — This 
is  usually  the  property  exempt  from  execu- 
tion, and  an  assignment  is  not  void  for  reserv- 
ing this  property. 

Georgia. — Simpson  v.  Robert,  35  Ga.  180. 

Indiana. — Garnor  v.  Frederick,  i8Ind.507. 

Iowa. — Perry  v.  Vezina,  63  Iowa  ,25. 

Michigan. — Hollister  v.  Loud,  2  Mich.  309; 
Smith  v.  Mitchell,  12  Mich.  180;  Brooks  v. 
Nichols,  17  Mich.  38;  Rosenthal  v.  Scott,  41 
Mich.  632. 

New  Torh. — Dolson  v.  Kerr,  5  Hun 
Y.)  643;  Dow  v.  Platner,  16  N.  Y.  562. 

Ohio.— Kelly  v.  Duffy,  31  Ohio  St.  437. 

Pennsylvania. — Mulford  v.  Shirk,  26 
St.  473 ;  Heckman  v.  Messinger,  49  Pa. 
465;  Peterman's  Appeal,  76  Pa.  St.  116. 

Tennessee. — Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404 ;  Sugg  v.  Tillman,  2  Swan 
(Tenn.)  208;  Hoge  v.  Hollister,  8  Baxt. 
(Tenn.)  533. 

Texas. — Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Illustrations  —  A  labama.  —  An  assignment 
need  not  include  the  assignor's  homestead,  as 
it  is  exempt,  and  creditors  have  no  interest  in 
it.    Richardson  v.  Stringfellow,  100  Ala.  416. 

California. — In  California  property  which 
is  exempt  from  execution  does  not  pass  by 
the  statutory  assignment  to  the  assignee. 
Mock  v.  Peterson,  75  Cal.  496. 

Connecticut. — In  Connecticut  real  estate  out- 
side the  state,  and,  in  the  case  of  sole  assign- 
ors, one  hundred  dollars  in  cash,  are  also  ex- 
empt. Gen.  Stat.  (Rev.  1875),  p.  378,  §  1. 
But  the  cash  is  not  exempt  unless  so  claimed 
in  the  instrument.  Raymond's  Appeal,  28 
Conn.  47. 

Indiana.  —  As  the  Indiana  statute  provides 
that  a  debtor  who  has  assigned  for  the  benefit 
of  creditors  must  claim  at  the  time  of  ap- 
praisement the  property  which  he  desires  to 
have  exempted,  he  cannot,  after  the  real  es- 
tate has  been  sold  in  payment  of  liens,  claim 
his  exemption  out  of  the  proceeds  remaining 
in  the  hands  of  the  commissioners.  Graves 
v.  Hinkle,  120  Ind.  157.    In  such  a  case  he 
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waives  his  exemption  privilege.  Boesker  v. 
Pickett,  81  Ind.  554 ;  Haas  v.  Shaw,  91  Ind.  384. 

In  Indiana  resident  householders  have  an 
additional  exemption  of  six  hundred  dollars' 
worth.  O'Neil  v.  Beck,  69  Ind.  239;  Garnor 
v .  Frederick,  18  Ind.  507. 

Kentucky. — An  assignee  acquires  no  inter- 
est in  exempt  property  of  the  debtor  expressly 
excepted  from  the  assignment.  Bank  of  Com- 
merce v.  Payne,  86  Ky.  446. 

Maryland. — Where  a  debtor  executes  an 
absolute  deed  of  trust  of  all  his  property,  for 
the  benefit  of  his  creditors,  without  reserva- 
tion of  his  right  to  exemption,  he  is  entitled 
to  no  allowance  on  that  account  out  of  the 
proceeds  of  the  property.  -  Carroll  v.  Else,  75 
Md.  301.  The  court  distinguished  Muhr  v. 
Pinover,  67  Md.  480,  where  there  was  an  ex- 
press reservation  of  the  right  to  exemption. 

Michigan. — Where  an  assignment  is  made  of 
property  subject  to  the  assignor's  statutory 
exemption,  and  from  which  the  exempt  por- 
tion has  not  been  selected  by  the  assignor,  it 
comes  of  necessity  within  the  trust  until  steps 
are  taken  for  its  separation,  and  it  is  incum- 
bent on  the  assignor  to  take  steps,  by  demand 
or  otherwise,  before  the  trustee  can  be  put  in 
fault  and  made  liable  to  action.  Chipman  v. 
Kellogg,  60  Mich.  438.  And  see  Sheldon  v. 
Rounds,  40  Mich.  425. 

Missouri. — A  reservation  of  three  hundred 
dollars'  worth  of  exempt  property,  to  be  se- 
lected after  the  assignment,  is  valid.  Rain- 
water v.  Stevens,  15  Mo.  App.  544. 

Neiv  Jersey. — In  New  Jersey  it  has  been 
held  that  an  assignment  covering  exempt 
property  subjects  it  to  an  execution  which  is 
prior  to  the  assignment.  Moses  v.  Thomas, 
26  N.  J.  L.  124;  Van  Waggoner  v.  Moses,  26 
N.  J.  L.  570. 

IStorth  Carolina. — Under  an  assignment  of 
personal  property  to  a  trustee  to  secure  cred- 
itors, the  assignor  reserving  the  right  to  claim 
his  exemption  therein,  and  to  have  an  allot- 
ment thereof  made  before  a  distribution  among 
creditors,  the  title  to  all  of  the  property  not 
exempt  passes  at  once,  and  is  not  subject  to 
levy  as  the  property  of  the  assignor.  Brannon 
v.  Hardie,  88  N.  Car.  243. 

4.  Waiver  —  Forfeiture.  —  In  Pennsylvania 
the  exemption  on  household  furniture  and 
things  of  domestic  use  can  be  claimed  sub- 
sequently, though  no  claim  was  made  in  the 
assignment.    1  Purd.  Dig.  (1885)  123,  pi.  23. 

An  assignor,  who  has  judgments  against 
him  with  waiver  of  exemption,  can  claim 
none  in  his  assignment.  Shaeffer's  Appeal, 
101  Pa.  St.  45. 

When  only  real  estate  passes,  the  exemp- 
tion, though  reserved,  should  be  claimed  be- 
fore the  appraisers,  and  if  the  assignor  neglect 
to  apply  for  an  appraisement  of  property  to  be 
reserved,  his  administrator  can  claim  nothing. 
Shaeffer's  Appeal,  101  Pa.  St.  45. 
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impressed  with  the  character  of  a  homestead.1 

Where  Exception  Leaves  Amount  of  Exempt  Property  Uncertain. — It  has  been  held  that 
an  assignment  is  not  invalid  because  the  exception  leaves  the  amount  of  the 
exempt  property  uncertain,  however  it  may  be  as  to  the  exception  itself, 
but  a  contrary  rule  obtains  in  some  jurisdictions.2 


An  administratrix  sold  the  real  estate  of 
her  decedent,  in  pursuance  of  an  order  of  the 
Orphans'  Court,  to  pay  debts.  There  were  cer- 
tain liens  upon  the  property.  The  sale  was 
for  cash,  but  for  the  convenience  of  the  parties 
new  judgment  bonds  were  given  by  the  pur- 
chaser to  these  lien  creditors  for  the  amount 
of  their  respective  claims.  Each  of  the  judg- 
ment bonds  thus  given  contained  a  recital  that 
they  were  for  the  purchase  money  of  the 
property  sold.  A  certain  amolint  remained 
charged  on  the  land,  and  another  judgment 
was  given  to  the  guardian  of  the  minor  chil- 
dren of  the  decedent  to  secure  their  interest. 
The  purchaser  made  an  assignment  for  the 
benefit  of  creditors,  and,  upon  a  sale  of  the 
real  estate  by  the  assignee,  claimed  his  ex- 
emption of  three  hundred  dollars  out  of  the 
proceeds,  which  the  court  allowed.  This 
was  held  error.  Wiley's  Appeal,  90  Pa.  St. 
173- 

An  assignor  who  fraudulently  denies  the 
ownership  of  property  belonging  to  him,  and 
thus  hinders  the  assignee  in  discharging  his 
duties,  will  forfeit  his  right  to  receive  out  of 
the  assigned  estate  "so  much  property  as 
would  be  exempt  from  execution,"  reserved 
by  him  in  the  assignment.  In  re  Kreider's 
Estate,  135  Pa.  St.  578;  Imhoff's  Appeal,  119 
Pa.  St.  350. 

Partners  assigned  all  their  property  except 
such  as  might,  by  law,  be  exempt  from  seizure 
on  execution.  All  the  property  was  delivered 
to  the  assignee  and  was  included  in  the  in- 
ventory without  mention  of  exemptions,  and 
no  claim  for  exemptions  was  made  until  a 
month  later  after  the  assignee  had  expended 
money  and  labor  upon  the  property  in  caring 
for  and  insuring  it.  The  right  to  exemp- 
tions was  held  to  be  waived.  Lamont  v. 
Wootton,  88  Wis.  107. 

Partnership  Assignment  —  Exemption  —  Pre- 
sumption.— If  an  assignment  by  a  firm  excepts 
exempt  property  without  designating  it,  the 
presumption  is  that  an  exemption  out  of  the 
individual  property  of  each  partner  was  in- 
tended, and  the  assignment  is  valid.  Wool- 
dridge  v.  Irving,  23  Fed.  Rep.  676. 

For  Further  Discussion  of  this  subject,  see 
the  titles  Executions;  Homestead. 

1.  Ingraham  v.  Grigg,  13  Smed.  &  M. 
(Miss.)  22;  Knight  v.  Waterman,  36  Pa.  St. 
258;  Heckman  v.  Messinger,  49  Pa.  St.  465; 
Bates  7*.  Ableman,  13  Wis.  644;  Baldwin  v. 
Peet,  22  Tex.  708,  75  Am.  Dec.  806. 

Texas  —  Business  Homestead. — A  debtor  be- 
ing insolvent  made  an  assignment  of  all  her 
property  not  exempt  from  execution.  She 
had  a  home  and  a  business  homestead.  The 
natural  effect  of  the  assignment  was  to  close 
her  business.  In  the  schedule  of  assets  the 
business  house  was  inserted.  The  testimony 
showed  that  the  assignor  had  no  fixed  inten- 
tion at  any  time,  either  to  resume  the  business 
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she  had  carried  on,  or  to  conduct  any  other 
such  as  would  have  continued  the  exemption 
of  the  place  of  business.  The  finding  that  the 
business  homestead  passed  by  the  assignment 
was  held  to  be  supported  by  evidence.  Tack- 
aberry  v.  City  Nat.  Bank,  85  Tex.  488.  In 
this  case  Stayton,  C.  J.,  said:  "  In  Scheuber 
v.  Ballow,  64  Tex.  168,  it  was  shown  that  the 
assignor  at  the  time  the  assignment  was 
made  intended  to  continue  to  use  the  former 
place  of  business  for  a  purpose  that  would 
continue  the  exemption.  As  said  in  Archi- 
bald v .  Jacobs,  69  Tex.  254,  ordinarily  prop- 
erty exempt  because  then  used  as  a  place  of 
business  would  not  pass  by  assignment  under 
the  statute  for  the  benefit  of  creditors,  be- 
cause when  the  assignment  takes  effect  facts 
exist  which  give  the  exemption;  but  this  is 
not  true  if,  prior  to  or  contemporaneously 
with  the  voluntary  breaking  up  of  the  busi- 
ness, there  be  an  intention  not  to  resume 
that,  or  to  carry  on  some  other  business  on 
the  property."  And  see  Gassoway  v.  White, 
70  Tex.  477. 

Omission  of  Schedule. — A  voluntary  assign- 
ment which  is  so  broad  and  general  as  to 
transfer  to  the  assignee  all  of  the  assignor's 
property,  except  his  exemptions,  is  not  ren- 
dered void  by  a  failure  to  attach  to  it  a  sched- 
ule of  such  property  referred  to  therein  as 
being  annexed.  Cribben  v.  Ellis,  69  Wis. 
337- 

As  to  Land  Not  Impressed  with  Character  of 
Homestead. — An  assignment  conveyed  all  of 
the  lands  and  other  property  of  the  assignor, 
"except  what  are  exempt  to  him  by  the  laws 
of  the  state,"  the  exemptions  claimed  being 
fully  described  in  a  schedule  attached.  The 
lands  therein  claimed  were  never  impressed 
with  the  character  of  a  homestead.  It  was 
held  that  since  exempt  property  only  was 
reserved,  the  title  to  the  land  claimed  as  a 
homestead  passed  to  the  assignee.  Baker  v. 
Baer,  59  Ark.  503. 

Inoperative  Exception.  —  An  exception  of 
property  as  exempt  by  law,  when  in  fact  the 
law  exempts  no  property,  does  not  invalidate 
an  assignment.    Dodd  v.  Hills,  21  Kan.  707. 

In  a  firm  assignment  a  reservation  of  such 
articles  "  as  are  by  law  exempt  from  seizure 
and  sale  on  execution,"  is  inoperative  because 
the  law  gives  the  firm,  as  such,  no  exemptions. 
Such  a  reservation  does  not  therefore  render 
the  assignment  void  for  uncertainty.  Goll  v. 
Hubbell,  61  Wis.  293,  where  Madison  First 
Nat.  Bank  v.  Hackett,  61  Wis.  335,  is  followed. 

The  New  Jersey  Act. — By  force  of  the  New 
Jersey  assignment  act,  all  of  a  debtor's  prop- 
erty, legal  and  equitable,  passes  under  his 
assignment,  whether  mentioned  in  the  in- 
ventory or  not ;  and  an  exception  is  of  no  avail 
to  prevent  its  passing.  Hays  v.  Doane,  11  N. 
J.  Eq.  84. 

2.  Exception  Uncertain. — McCulloh  v.  Price, 
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5.  Subsequently-acquired  Property. — Property  acquired  by  the  debtor  subse- 
quently to  the  assignment  does  not  pass  to  the  assignee.1 

6.  Trust  Funds. — Nor  does  property  or  funds  held  in  trust  by  the  assignor 

at  the  time  of  the  assignment  pass.2 


i  |  Mont.  320,  where  DeWitt,  J.,  said:  "  Ap- 
pellant  cites  us  to  no  authority  holding  that 
such  exception  renders  the  deed  of  assignment 
void,  nor  does  he  suggest  any  reasons  why  it 
should  be  so  held.  It  was,  indeed,  so  held  in 
Tennessee;  but  the  Tennessee  decisions  were 
reviewed,  and,  as  we  think,  their  reasons  re- 
futed, in  Richardson  v.  Marqueze,  59  Miss.  80, 
42  Am.  Rep.  353,  in  which  case  the  court  says, 
after  speaking  of  the  Tennessee  cases :  '  But  we 
dissent  from  them,  in  thinking  that  a  failure 
specifically  to  describe  the  exempt  property 
renders  the  conveyance  void  for  uncertainty. 
If  it  has  any  evil  effect  whatever,  manifestly 
it  must  be  to  render  void  the  claim  for  ex- 
emption, and  to  cause  a  forfeiture  of  such 
claim.  It  is  the  exception  or  reservation  that 
is  insufficiently  described,  and  thereby  left 
uncertain  and  void,  while  the  conveying  words 
of  the  instrument,  being  definite,  and  embrac- 
ing all  the  property  of  the  grantor,  must  be 
operative  to  pass  it  all.  The  rule  is  well  set- 
tled, that  in  order  to  except  certain  property 
out  of  a  conveyance,  which  without  the  ex- 
ception would  carry  all,  the  words  of  excep- 
tion must  be  as  definite  as  those  required  to 
convey  title,  and  that  if  they  are  not  so  the 
whole  property  passes.  An  exception  must 
be  a  part  only  of  the  thing  granted  ;  must  be 
a  particular  thing  out  of  the  general  one;  and 
must  be  described  with  certainty.  Co.  Litt. 
142a.  In  a  grant  of  land,  excepting  one  and 
a  half  acres,  the  exception  is  void  for  uncer- 
tainty, and  the  title  to  the  whole  passes  to  the 
grantee.  The  language,  both  of  grants  and  of 
exceptions,  is  to  be  taken  strongly  against  the 
grantor.  Darling  v.  Crowell,  6  N.  H.  421, 
and  cases  cited.  We  agree,  however,  with  the 
Supreme  Court  of  Michigan,  in  Smith  v. 
Mitchell,  12  Mich.  180,  that  a  reservation  of 
exempt  property,  without  a  minute  specifica- 
tion of  it,  neither  avoids  the  deed,  nor  is  void 
in  itself  for  uncertainty.  Thatis  certain  which 
may  be  made  certain.  The  law  fixes  the 
amount  of  the  exemption,  and  points  out  the 
mode  of  its  ascertainment.  It  was  remarked 
by  the  court,  in  the  case  last  cited,  that  "a 
bona  fide  selection  is  as  practicable  here  as 
under  a  levy."  We  are  not  aware  that  officers 
holding  executions  or  attachments  ever  ex- 
perience any  difficulty  in  finding  out  what  is 
and  what  is  not  exempt  by  law  to  the  debtor; 
and  this,  it  would  seem,  can  be  as  readily  done 
by  an  assignee  under  a  general  assignment. 
Where  the  right  of  selection  resides  in  the 
debtor,  he  can  easily  be  made  to  exercise  it, 
or  forfeit  it ;  and  to  compel  him  to  do  so  would 
seem  far  more  reasonable  than  to  declare  a 
conveyance  embracing  thousands  of  dollars' 
worth  of  property  void,  because  of  the  failure 
accurately  to  enumerate  and  describe  the  two 
mules,  or  the  four  cows  and  calves,  that  he 
claims  as  exempt.'  The  authorities  are  with 
the  view  expressed  in  the  Mississippi  case. 
Whatever  was  said    in  Goll  v.  Hubbell,  61 


Wis.  293,  follovjing  the  Tennessee  cases,  and 
looking  to  appellant's  view  of  this  matter,  was 
abandoned  upon  a  rehearing  of  the  case.  Goll 
v.  Hubbell,  61  Wis.  ipo,  following  the  case  of 
Madison  First  Nat.  Bank  v.  Hackett,  6r  Wis. 
336."  See  infra,  this  title,  Reservation  of 
Exempt  Property . 

1.  Property  Acquired  Subsequently  to  Assign- 
ment.— McCabe's  Appeal,  22  Pa.  St.  427; 
Lorenz  v.  Orlady,  87  Pa.  St.  228;  Haskins  v. 
Alcott,  13  Ohio  St.  210;  Shipman  v.  Graves, 
41  Mich.  675. 

Kent  Not  Accrued  or  Demandable  at  the  time 
of  the  assignment  is  not  a  debt  which  is  en- 
titled to  participate  in  the  distribution  of  the 
trust  estate.  /;/  re  Weinmann's  Estate,  164 
Pa.  St.  405 ;  In  re  Reading  Iron  Works,  150 
Pa.  St.  369;  Bosler  v.  Kuhn,  8  W.  &  S.  (Pa.) 
183;  In  re  Snyder's  Estate,  8  Phila.  (Pa.)  303. 

2.  Property  Held  in  Trust. — Where  a  hus- 
band received  money  from  his  wife's  separate 
estate,  expended  it  for  household  purposes, 
and,  according  to  promise,  repaid  it  by  giving 
to  her  diamond  earrings,  it  was  held  that  his 
assignee  was  not  entitled  to  these.  Barrows 
v.  Keene,  15  R.  I.  484. 

Land  Held  in  Trust  for  Purchaser. — A.  held 
land  in  trust  for  one,  who  paid  the  purchase 
money.  In  April,  1842,  A.  conveyed  the  legal 
title  to  the  purchaser,  but  the  deed  was  not 
recorded  until  January,  1843.  In  June,  1842, 
A.  made  an  assignment  of  all  his  property  for 
the  benefit  of  his  creditors  who  should  agree 
to  release  their  debts  on  receiving  his  share 
of  the  estate.  The  agreement  to  release  was 
executed  by  the  creditors  under  their  seals. 
It  was  held  that  the  assignment  passed  no  in- 
terest in  such  trust  land,  although  A.  was  in 
possession,  and  the  creditors  had  no  notice  of 
the  trust  until  after  the  execution  of  the  re- 
lease.   Ludwig  v.  Highley,  5  Pa.  St.  132. 

Misappropriation  of  Trust  Funds. — Where  a 
widow  holding  certain  stocks  as  executrix  of 
her  husband's  will  transferred  them  into  her 
own  name,  and  pledged  some  and  then  made 
an  assignment  for  the  benefit  of  her  creditors, 
it  was  held  that  the  testator's  children  were 
entitled,  as  against  the  assignee,  to  hold  the 
widow's  interest  in  the  stock  for  any  losses 
resulting  from  her  breach  of  trust.  Peck  v. 
Smith,  16  R.  I.  260. 

In  proceedings  to  compel  an  assignee  for 
creditors  to  first  pay  the  claim  of  petitioners 
out  of  the  funds  in  his  hands,  it  appeared  that 
the  petitioners  just  before  the  assignment 
placed  a  fund  in  the  hands  of  the  assignor  to 
be  invested  in  a  mortgage.  Instead  of  doing 
this  he  used  the  entire  fund,  except  thirty  dol- 
lars, so  that  only  that  amount  passed  to  the  as- 
signee. It  was  held  that  the  petitioners  were 
entitled  to  a  preference  to  only  that  amount. 
Cavin  v.  Gleason,  105  N.  Y.  256. 

Property  in  Trust  for  Charitable  Purposes. — 
Property  held  in  trust  by  an  archbishop  for 
charitable  and  religious  purposes  does  not 
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7.  Effect  of  Uncertainty  in  Description  of  Persons  or  Property. — An  assignment, 
like  other  deeds,  may  be  void  for  its  uncertainty  in  respect  to  the  property 
conveyed  and  those  for  whose  benefit  it  is  made.1 

Schedules. — The  description  of  the  property  intended  to  be  assigned  may  be 
contained  either  in  the  deed  or  in  the  schedule  of  assets  annexed,  and  in 
some  of  the  United  States  the  schedule  or  inventory  is  to  be  read  in  connec- 
tion with  the  assignment  in  respect  to  the  matters  which  it  is  required  by 
law  to  contain.2 

Assignment  to  Be  Explicit. — With  or  without  such  aid,  the  assignment  must  be 
sufficiently  explicit  to  enable  the  assignee  to  distinguish  the  property  with 
certainty.3 

pass  to  his  assignee  under  an  assignment  made 
in  his  individual  capacity  to  pay  his  individ- 
ual debts.  Mannix  v.  Purcell,  46  Ohio  St. 
102,  15  Am.  St.  Rep.  562. 

Borrowed  and  Collected  Money. — A  general 
assignment  does  not  pass  the  debtor's  interest 
in  money  borrowed  by  him,  then  in  course  of 
transmission  to  the  lender.  Sheldon  v.  Dodge, 
4  Den.  (N.  Y.)  217. 

Nor  a  note  transferred  to  the  assignor  for 
collection.  Worthington  v.  Greer,  iyB.Mon. 
(Ky.)  741. 

Where  a  customer  deposits  a  bond  with  the 
agent  of  a  banker  for  the  purpose  of  collection 
only,  the  fund  realized  from  the  collection  is 
impressed  with  a  trust  in  favor  of  the  customer 
which  he  may  follow  into  the  hands  of  a  gen- 
eral assignee  for  the  benefit  of  the  banker's 
creditors.  Lafort  v.  Carpenter,  91  Hun  (N. 
Y.)  76. 

Where  checks  and  drafts  were  sent  by  a 
bank  to  a  banking  firm  for  collection,  but  be- 
fore they  were  received  the  firm  was  dissolved 
by  the  death  of  a  partner,  it  was  held  that  the 
surviving  partner  should  have  either  returned 
the  checks  or  remitted  the  proceeds  to  the 
bank,  and  that  the  firm's  assignee  for  the 
benefit  of  creditors  must  pay  over  such  pro- 
ceeds to  the  bank.  Alexandria  First  Nat. 
Bank  v.  Payne,  85  Va.  890. 

In  such  a  case  the  proceeds  of  the  draft  are  a 
trust  fund  in  the  hands  of  the  collecting  agent, 
which  does  not  pass  to  his  assignee  for  the 
benefit  of  creditors.  McLeod  v.  Evans,  66 
Wis.  401,  57  Am.  Rep.  287. 

1.  Assignment  Made  Certain  by  Reference  to 
Inventory. — An  assignment  is  not  void  for  un- 
certainty if,  in  connection  with  the  inventory 
afterwards  filed,  it  can  be  made  certain. 
Bates  v.  Simmons,  62  Wis.  69;  Burchinell  v. 
Mosconi,  4  Colo.  App.  401 ;  Ryerson  v.  El- 
dred,  18  Mich.  12.  See  Tarbox  v.  Stevenson, 
56  Minn.  510;  May  v.  Walker,  35  Minn. 
194. 

Uncertainty  Proceeding  from  Extraneous  Facts. 

— An  assignment  is  not  void  by  reason  only 
of  some  uncertainty  proceeding  from  extra- 
neous facts.  Bangs  v.  Fadden  (N.  Dak.  1895), 
64  N.  W.  Rep.  78.  In  this  case  the  court, 
referring  to  the  Minnesota  case  of  McConnell 
v.  Rakness,  41  Minn.  3,  said:  "  We  regard 
that  case  as  an  authority  against  the  defend- 
ants, for  the  court  impliedly  holds  that  when 
the  instrument  itself,  when  properly  construed 
without  reference  to  extrinsic  facts,  informs 
the  creditors  as  to  the  terms  and  conditions 
on  which  they  will  be  entitled  to  share  in  the 
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benefits  of  the  assignment,  it  is  valid.  The 
language  of  the  court  in  that  case  is  '  that 
creditors  have  a  right  to  be  informed  by  the 
assignment  itself  what  its  conditions  are,  and 
on  what  terms  they  are  entitled  to  share  in 
its  benefits,  and  not  have  their  rights  left  in 
a  state  of  uncertainty,  and  dependent  upon 
the  existence  or  nonexistence  of  certain  ex- 
traneous facts.'  " 

Property  Identified  by  Notice. — Where  an  as- 
signment of  personal  property  described  it  in 
a  vague  manner,  it  was  held  that  a  notice 
given  by  the  assignees,  before  the  right  of  any 
third  person  had  attached,  to  the  person  in 
whose  hands  the  property  was,  that  it  had 
been  conveyed  to  them,  and  requesting  him  to 
hold  it  subject  to  their  order,  under  which 
was  written,  by  the  assignor,  "  I  confirm  the 
above,"  amounted  to  a  declaration,  identifying 
the  property;  and  that  it  was  error  to  instruct 
the  jury  that  it  was  only  a  construction  of  the 
original  agreement,  which  was  no  more  than 
that  of  any  other  person.  Passmore  v.  El- 
dridge,  12  S.  &  R.  (Pa.)  198. 

2.  Roberts  v.  Victor,  130  N.  Y.  585;  Terry 
v.  Butler,  43  Barb.  (N.  Y.)  395;  Kavanagh  v. 
Beckwith,  44  Barb.  (N.  Y.)  192. 

3.  Illustrations  of  Descriptions  in  Assignments. 
— An  assignment  of  property  described  as  "one 
bundle  of  orders,  one  bundle  of  fee-bills,  two 
bundles  of  notes,  two  bundles  of  accounts,  and 
one  of  receipts,"  was  held  void  for  uncertainty. 
Crow  v.  Ruby,  5  Mo.  484.  See  also  Ryerson 
v.  Eldred,  18  Mich.  12;  Bellamy  v.  Bellamy,  6 
Fla.  62. 

Property  may  be  assigned  by  general  terms, 
provided  their  application  can  be  made  definite 
by  parol  evidence.  Clark  v.  Few,  62  Ala.  243. 
See  also  Tarver  v.  Roffe,  7  Ala.  873;  Brown 
v.  Lyon,  17  Ala.  659;  Coots  v.  Chamberlain, 
39  Mich.  565;  Knefier  v.  Shreve,  78  Ky.  297; 
Coffin  v.  Douglass,  61  Tex.  406;  Nave 
Britton,  61  Tex.  572;  Walker  v.  Newlin,  22 
Kan.  106;  State  v.  Keeler,  49  Mo.  548. 

An  assignment  for  the  benefit  of  creditors 
recited  that  the  grantors,  being  "  desirous  that 
all  their  property  *  *  *  lie  applied  to  the  pay- 
ment of  their  debts,"  did  "bargain,  sell, 
alien,  convey,  and  assign  "  to  the  assignee 
"their  goods,  wares,  etc.,  and  assets  of  every 
description,  it  being  intended  to  assign  all  of 
their  property,  both  real  and  personal,"  except 
legal  exemptions,  the  real  estate  not  being  re- 
ferred to  in  terms  anywhere  in  the  deed,  ex- 
cept as  above.  It  was  held  that  both  real  and 
personal  property  passed  by  the  deed,  and  that 
the  same  arrangements  mutatis  mutandis  as 
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8.  Assignee  Takes  Subject  to  Equities.- 

in  the  assigned  property  as  the  assig: 
subject  to  all  existing  equities.1 

to  the  Bale  of  both  were  made.  Wickham  v. 
Green,  61  Miss.  463. 

An  assignment  of  cargoes  of  certain  vessels 
named,  and  of  real  estate  in  Boston,  Charles- 
town,  and  Maine,  was  held  sufficient  as  fur- 
nishing the  means  of  certainty.  Hatch  v. 
Smith,  5  Mass.  42. 

A  description  as  "all  the  stock,  fixtures, 
goods,  and  chattels  of  every  name  and  kind," 
in  a  designated  store,  is  specific  enough  to 
identify  the  property  intended  to  be  covered. 
Shaw  v.  Glen,  37  N.  J.  Eq.  32. 

In  Clap  v.  Smith,  16  Pick.  (Mass.)  247,  the 
assignment  purported  to  be  a  conveyance  of 
the  various  articles  of  property  stated  in  a 
schedule  annexed,  but  no  schedule  was  in  fact 
annexed  at  the  time  of  the  delivery  of  the 
assignment.  It  was  held  that  even  if  the 
assignment,  at  the  time  of  the  delivery,  was 
invalid  on  account  of  uncertainty  in  the  de- 
scription, the  annexation  of  the  schedule,  by 
the  consent  of  the  parties,  on  the  day  after 
the  delivery,  would  remedy  the  defect.  See 
also  Clark  v.  Mix,  15  Conn.  152;  Emerson 
v.  Knower,  8  Pick.  (Mass.)  63;  Pingree  v. 
Comstock,  18  Pick.  (Mass.)  46;  Raynor  v. 
Raynor,  21  Hun  (N.  Y.)  36;  Kellogg  v.  Slaw- 
son,  15  Barb.  (N.  Y.)  56,  11  N.  Y.  302;  Pass- 
more  v.  Eldridge,  12  S.  &  R.  (Pa.)  198 ;  Kevan 
v.  Branch,  1  Gratt.  (Va.)  274;  Tarver  v. 
Roffe,  7  Ala.  873;  Brown  v.  Lyon,  17  Ala. 
659;  Robins  v.  Embry,  1  Smed.  &  M.  Ch. 
(Miss.)  207;  Brashear  v.  West,  7  Pet.  (U.  S.) 
608;  Bates  v.  Simmons,  62  Wis.  69. 

It  has  been  held  that  the  effect  of  an  assign- 
ment of  "  all  the  property  contained  in  the 
schedule  "  is  to  pass  nothing  not  mentioned 
therein.  U.  S.  v.  Howland,  4  Wheat.  (U.  S.) 
108;  U.  S.  v.  Langton,  5  Mason  (U.  S.)  280; 
Mims  v.  Armstrong,  31  Md.  87,  1  Am.  Rep. 
22;  Rundlett  v.  Dole,  10  N.  H.  458;  Beard  v. 
Kimball,  11  N.  H.  471;  Driscoll  v.  Fiske,  21 
Pick.  (Mass.)  503. 

But  it  has  been  held  that  an  assignment 
clearly  purporting  to  be  general,  but  refer- 
ring to  a  schedule  for  more  particular  descrip- 
tion, is  not  controlled  by  the  schedule  if  de- 
fective.   Turners.  Jaycox,  40  N.  Y.  470. 

1.  Subject  to  Equities — Alabama. — Sayre  v. 
Weil,  94  Ala.  466;  Grangers'  L.,  etc.,  Ins.  Co. 
v.  Kamper,  73  Ala.  346;  Walker  v.  Miller,  11 
Ala.  1067. 

Florida. — Lockett  v.  Robinson,  31  Fla.  134; 
Einstein  v.  Shouse,  24  Fla.  490;  Shad  v.  Liv- 
ingston, 31  Fla.  89;  Campbell  Printing  Press, 
etc.,  Co.  v.  Walker,  22  Fla.  412. 

Indiana. — Ades  v.  Levi,  137  Ind.  506;  Gil- 
bert v.  McCorkle,  no  Ind.  215. 

Kentucky. — Bridgford  v.  Barbour,  80  Ky. 
529- 

Maryland. — Brown  v.  Deford  (Md.  1896),  34 
Atl.  Rep.  788;  Ratcliffe  v.  Sangston,  18  Md. 
391;  Devries  v.  Hiss,  72  Md.  564;  Riley  v. 
Carter,  76  Md.  581. 

Ncvj  Hampshire. — Peterborough  Saw  Bank 
v.  Hartshorn  (N.  H.  1892),  33  Atl.  Rep.  729. 

New  Jersey. — Shaw  v.  Glen,  37  N.  J.  Eq.  32. 


—The  assignee  takes  only  such  rights 
lor  had  at  the  time  of  the  assignment, 

Oregon. — Helm  v.  Gilroy,  20  Oregon  517; 
Jacobs-'.  Ervin,  9  Oregon  52;  Gammons  v. 
Holman,  n  Oregon  284. 

Pennsylvania. — Luckenbach  v.  Bricken- 
stein,  5  W.  &  S.  (Pa.)  145. 

Rhode  Island. — Williams  v.  Winsor,  12  R. 
I.9. 

Washington. — Sanders  v.  Main,  9  Wash.  46. 

Under  an  assignment  for  the  payment  of 
debts,  the  assignees  take  the  property  subject 
to  all  the  equities  to  which  it  was  subject  in 
the  hands  of  the  assignor,  and  of  which  they 
shall  have  notice  before  paying  over  the  pro- 
ceeds. Plumkett  v.  Carew,  1  Hill's  Eq.  (S. 
Car.)  169. 

By  the  act  of  assignment  the  assignee  be- 
comes at  once  possessed  of  all  the  rights  of  the 
assignor,  whether  possessory  or  other.  He  is 
a  general  trustee,  and  it  is  not  only  his  right 
but  his  duty  to  realize  upon  all  such  rights 
and  enforce  them.  Cody  v.  Vaughan,  53  Mo. 
App.  169;  Eppright  v.  Nickerson,  78  Mo. 
482;  Shockley  v.  Fisher,  75  Mo.  498. 

As  the  assignee  may  do  whatever  the  as- 
signor might  have  done  in  respect  to  the  as- 
signed property,  he  may  move  to  set  aside  a 
judgment  confessed  by  the  assignor.  Knights 
v.  Martin,  155  111.  486. 

As  to  Realty. — Real  estate  of  the  assignor 
already  levied  on  does  not  pass  to  the  assignee. 
Kingman  v.  Loyer,  40  Ohio  St.  109. 

A  judgment  creditor  of  an  insolvent  who 
has  made  an  assignment  for  the  benefit  of 
creditors,  cannot  accept  dividends  from  the 
assignee,  and  at  the  same  time  subject  to  the 
lien  of  his  judgment  lots  conveyed  away  by 
the  insolvent,  by  an  unrecorded  deed,  before 
making  the  assignment,  but  for  which  the  as- 
signee received  the  purchase  money.  Von 
Stein  v.  Trexler,  5  Tex.  Civ.  App.  299. 

Vendee's  Offset. — In  an  action  by  a  vendee  of 
land  against  the  vendor's  assignee  for  the 
benefit  of  creditors,  to  compel  a  release  of  a 
vendor's  lien,  the  vendee  may  set  off,  in  satis- 
faction of  the  lien,  indebtedness  due  from  the 
assignor  at  the  time  of  the  assignment.  In 
such  an  action,  tender  of  the  amount  due  on 
the  lien  is  properly  made  to  the  assignee. 
Fry  v.  Houston,  6  Tex.  Civ.  App.  710. 
Here  Fly,  J.,  said:  "In  Van  Wagoner  v. 
Paterson  Gas-Light  Co.,  23  N.  J.  L.  283,  it  is 
held  that  '  the  assignees  take  a  bankrupt's 
property  in  the  same  condition,  and  subject 
to  the  same  burthens,  as  the  bankrupt  himself 
held  it.'  In  the  last  case  it  is  further  held 
'  that  a  debtor  to  a  bank,  whether  his  indebt- 
edness has  actually  accrued  or  not  at  the 
time  of  the  insolvency,  may  in  equity  set  off 
against  his  debt  either  a  deposit  in  the  bank 
or  bills  of  the  bank,  bona  fide  received  by  him 
before  the  failure  of  the  bank.'  This  is  the 
well-settled  doctrine  of  the  American  courts." 

Consigned  Property.— An  assignment  of  "all 
the  rum  and  other  liquors,  *  *  *  casks,  etc., 
and  other  personal  property  whatever,  being 
on  the  premises  of  or  belonging  to"  the 
debtor,  does  not  pass  barrels  of  rum  previously 
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BENEFIT  OF  CREDITORS. 


the  Assignment. 


Property  Previously  Transferred. — It  follows  from  this  well-known  principle  that 
an  assignment  does  not  at  common  law  pass  title  to  property  previously 
transferred  by  the  assignor,  even  if  in  fraud  of  his  creditors.1 

Liens. — The  assignee  takes  subject  to  the  liens  and  rights  of  the  assignor's 
vendors.2 


consigned  to  a  commission  merchant  else- 
where for  sale,  though  still  unsold.  Tucker 
v.  Clisby,  12  Pick.  (Mass.)  22.  See  also  Shaw 
v.  Lowr'y,  Wright  (Ohio)  190. 

Where  Vendor  Defrauded. — Where  a  sale  of 
personal  property  has  been  induced  by  fraud 
on  the  part  of  the  buyer,  and  the  property  has 
been  sold  by  him,  and  its  proceeds  in  the  form 
of  notes  or  credits  are  clearly  and  specifically 
identified  in  the  hands  of  the  buyer,  or  in  the 
possession  of  his  voluntary  assignee,  a  court 
of  equity  has  the  power,  in  the  absence  of 
any  adequate  legal  remedy,  to  reach  such  pro- 
ceeds, and  apply  them  for  the  benefit  of  the 
defrauded  seller;  and  in  such  a  case  the  as- 
signee of  the  fraudulent  buyer  is  in  no  better 
position  than  the  assignor,  and  can  be  held  to 
account  for  and  pay  over  all  the  proceeds. 
American  Sugar  Refining  Co.  v.  Fancher, 
145  N.  Y.  552.  Per  Andrews,  C.  J.,  citing 
Goodwin  v.  Wertheimer,  99  N.  Y.  149;  Bar- 
nard v.  Campbell,  58  N.  Y.  76,  17  Am.  Rep. 
208;  Ratcliffe  v.  Sangston,  18  Md.  383;  Bus- 
sing v.  Rice,  2  Cush.  (Mass.)  48. 

Replevin  from  Assignee. — Property  in  the 
hands  of  an  assignee  under  a  valid  assignment 
is  not  in  custodia  legis,  and  replevin  may  be 
maintained  therefor,  as  the  assignee  has  no 
better  title  than  the  assignor  had.  Matthews 
v.  Ott,  87  Wis.  399;  Lee  v.  Simmons,  65  Wis. 
523;  Singer  v.  Schilling,  74  Wis.  369;  Starke 
v.  Paine,  85  Wis.  635.  In  the  last  case,  before 
making  an  assignment,  a  corporation  had  re- 
fused to  accept  or  pay  for  lumber  landed  upon 
its  docks,  on  the  ground  that  it  was  not  such 
as  had  been  ordered.  The  assignee,  though 
notified  by  the  owner  not  to  do  so,  scheduled 
the  lumber  as  assets  of  the  corporation,  and 
refused  to  deliver  it  to  the  owner,  and  sold  it 
with  other  property.  It  was  held  that  replevin 
in  the  detinet  would  lie  against  the  assignee, 
though  he  had  parted  with  possession  before 
the  action  was  begun. 

Offsets  against  Assignee. — The  defendant,  in 
an  action  by  the  assignee  to  recover  money 
due  to  an  insolvent  banking  corporation,  may 
set  off  against  the  amount  owing  by  him  to 
the  bank  an  indebtedness  of  the  latter  to  him. 
Salladin  v.  Mitchell,  42  Neb.  859.  In  this 
case  Post,  J.,  said  :  "  We  *  *  *  rest  our  con- 
clusion *  *  *  upon  the  proposition  that  the 
right  of  set-off  existed,  according  to  well- 
established  equitable  principles,  before  the 
adoption  of  the  code,  and  that  the  assignee 
succeeded  to  the  rights  of  the  insolvent  bank- 
ing company  as  they  existed  at  the  date  of 
the  assignment,  and  no  other  or  greater  rights. 
The  authorities  bearing  upon  the  proposition 
are  not,  it  is  conceded,  altogether  harmoni- 
ous; but  the  rule  as  above  stated  has  the  sup- 
port of  a  decided  majority  of  the  courts,  as 
well  as  text  writers,  and  rests  upon  the  more 
satisfactory  reasons.  The  following,  among 
the  many  cases  in  point,  are  cited  as  sustain- 
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ing  the  view  above  stated:  Hade  v.  McVay, 
31  Ohio  St.  231;  Hodgson  v.  Barrett,  33  Ohio 
St.  63,  31  Am.  Rep.  527 ;  American  Bank  v. 
Wall,  56  Me.  167;  Miller  v.  Franklin  Bank,  1 
Paige  (N.  Y.)  444;  Chace  v.  Chapin,  130 
Mass.  130;  Roberts  t>.  Corbin,  26  Iowa  315; 
Cook  v.  Cole,  55  Iowa  70  ;  Chase  v.  Petroleum 
Bank,  66  Pa.  St.  169;  Van  Wagoner  v.  Pater- 
son  Gas-Light  Co.,  23  N.  J.  L.  283;  Clarke  v. 
Hawkins,  5  R.  I.  219;  Cox  v.  Volkert,  86  Mo. 
505;  McCagg  v.  Woodman,  2S  111.  84;  Chance 
v.  Isaacs,  5  Paige  (N.  Y.)  592;  Smith  v.  Fel- 
ton,  43  N.  Y.  419;  Rothschild  v.  Mack,  115 
N.  Y.  1;  Nashville  Trust  Co.  v.  Nashville 
Fourth  Nat.  Bank,  91  Tenn.  336;  Merwin  v. 
Austin,  58  Conn.  22  ;  St.  Paul,  etc.,  Trust  Co. 
v.  Leek,  57  Minn.  87;  Schuler  v.  Israel,  120 
U.  S.  506,  7  Supreme  Ct.  Rep.  648;  Carr  v. 
Hamilton,  129  U.  S.  252,  9  Supreme  Ct.  Rep. 
295;  Pomeroy  on  Rem.,  143,  169;  Burrell 
on  Assign.,  §  349;  Waterman  on  Set-Off,  pp. 
118,  119.  The  leading  cases  asserting  the  op- 
posing view,  Eastern  Bank  v.  Capron,  22 
Conn.  639,  and  Haxtun  v.  Bishop,  3  Wend. 
(N.  Y.)  13,  are  obviously  in  conflict  with  the 
more  recent  opinions  of  the  courts  of  those 
states,  which  are  cited  above." 

1.  Brownell  v.  Curtis,  10  Paige  (N.  Y.) 
210;  Leach  v.  Kelsey,  7  Barb.  (N.  Y.)  466; 
Van  Heusen  v.  Radcliff,  17  N.  Y.  580,  72 
Am.  Dec.  480;  Vandyke  v.  Christ,  7  W.  &  S. 
(Pa.)  373;  Estabrook  v.  Messersmith,  18  Wis. 
545;  Hawks  v.  Pritzlaff,  51  Wis.  160;  Flower 
v.  Cornish,  25  Minn.  473;  Heinrichs  v. 
Woods,  7  Mo.  App.  236;  Hanes  v.  Tiffany,  25 
Ohio  St.  549.  See  also  the  title  Fraudulent 
Sales  and  Conveyances. 

2.  Bent  v.  Barnes,  90  Wis.  631 ;  Nonotuck 
Silk  Co.  v.  Flanders,  87  Wis.  237. 

Vendors  Protected  where  Title  Reserved. — 
When  goods  are  sold  for  future  delivery,  but 
through  mistake  are  shipped  at  once,  and  the 
vendee  refuses  to  receive  them,  except  to  store 
them  at  the  vendors'  risk,  and  notifies  the 
vendors  to  take  them  away,  which  they  are 
intending  to  do  when  they  pass  into  the  hands 
of  the  vendee's  assignee,  the  vendors  are  en- 
titled to  receive  from  the  assignee  the  pro- 
ceeds of  the  sale  of  the  goods.  Sweet  v. 
Scherber,  42  111.  App.  237. 

A  contract  allowing  the  vendor  to  retake 
possession  of  property  on  nonpayment  of  the 
price  is  binding  on  the  assignee  of  the  vendee 
for  the  benefit  of  creditors.  Hercules  Iron 
Works  f.  Hummer,  49  111.  App.  598. 

An  assignee  for  creditors  takes  no  title  to 
property  in  the  possession  of  the  assignor, 
where  the  seller  of  it  to  the  assignor  had  re- 
served title  until  payment,  as  to  which  the 
assignor  is  in  default.  Campbell  Printing 
Press,  etc.,  Co.  v.  Walker,  22  Fla.  412. 

Nor  in  goods  in  transit  not  mentioned  in 
the  assignment,  and  not  intended  either  by 
vendor  or  vendee  to  become  the  vendee's 
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9.  Property  Assigned  Not  to  Exceed  Debts. — In  an  assignment  for  particular 

creditors,  the  property  assigned  must  not  exceed  the  indebtedness  provided 
for.1  If  such  an  assignment  conveys  substantially  the  whole  of  the  debtor's 
property,  it  will  be  treated  in  some  states  as  a  general  assignment  inuring 
equally  to  the  benefit  of  all  the  creditors.2 

VII.  Conflict  of  Assignment  Laws— 1.  General  Rule  of  Comity. — Assignments 
of  personal  property,  which  are  valid  by  the  law  of  the  domicil  of  the  assignor, 
are  generally  recognized  as  valid  in  the  state  where  the  property  may  be 
situated,  unless  they  violate  its  statutory  law,  or  its  known  and  settled  public 
policy  ;  and  this  rule  applies  to  assignments  for  the  benefit  of  creditors.3 


property  in  case  of  an  assignment  by  him, 
even  if  they  come  into  his  possession.  Clark 
v.  Bartlett,  50  Wis.  543.  See  Lacker  v. 
Rhoades,  51  N.  Y.  641. 

The  title  to  goods  purchased  by  a  firm  be- 
fore an  assignment  for  creditors,  but  arriving 
subsequently  thereto,  vests  in  the  assignees, 
the  seller  having  failed  to  exercise  the  right 
of  stoppage  in  transitu.  Blow  v.  Gage,  44  111. 
208.    See  the  title  Stoppage  in  Transitu. 

The  right  of  a  seller  upon  default  to  retake 
property  the  title  to  which  was  reserved  is 
not  destroyed  by  a  voluntary  assignment, 
and  the  assignee  cannot  defend  by  proof  that 
the  property  was  used  by  the  purchaser  in  his 
business  and  became  liable  to  the  creditors 
under  the  Mississippi  Code  of  1880,  providing 
that  property  acquired  by  a  trader  in  his  busi- 
ness shall  be  treated  in  favor  of  his  creditors 
as  his  property.  Gayden  v.  Tufts,  68  Miss. 
691. 

A  Parol  Transfer  of  Goods  to  Arrive,  as  se- 
curity for  a  preexisting  debt  and  prospective 
advances,  is  valid  against  the  assignee  though 
the  pledgee  does  not  take  possession  till  after 
the  assignment.  Gammons  v.  Holman,  11 
Oregon  284. 

1.  In  such  a  case,  an  excess  is  evidence  of 
fraud.  Beck  v.  Burdett,  1  Paige  (N.  Y.)  305, 
19  Am.  Dec.  436;  Butler  v.  Stoddard,  7  Paige 
(N.  Y.)  163;  Stetson  v.  Miller,  36  Ala.  642 ; 
Longmire  v.  Goode,  38  Ala.  577;  Du  Bose  v. 
Carlisle,  51  Ala.  590. 

But  an  excess  more  apparent  than  real  will 
not  invalidate.  Beck  v.  Burdett,  1  Paige  (N. 
Y.)  305,  19  Am.  Dec.  436. 

In  Massachusetts  the  excess  can  be  attached 
by  other  creditors.  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451;  Russell  v.  Woodward, 
10  Pick.  (Mass.)  408;  Adams  v.  Blodgett,  2 
Woodb.  &  M.  (U.  S.)  233;  Hastings  v.  Bald- 
win, 17  Mass.  552. 

In  Watkins  v.  Jenks,  24  Ga.  431,  a  debtor 
owing  a  creditor  thirteen  hundred  and  fifty 
dollars  assigned  to  him  notes  and  accounts 
amounting  to  twenty-eight  hundred  dollars. 
It  was  held  that  the  transaction  being  neither 
a  sale  nor  a  mortgage,  but  a  partial  assign- 
ment, was  obnoxious  to  the  Act  of  1818,  and 
was  void. 

2.  Du  Bose  v.  Carlisle,  51  Ala.  590;  Long- 
mire v.  Goode,  38  Ala.  577. 

3.  General  Rule  of  Comity  Applicable  to  Assign- 
ments—  United  States. — Schroder  v.  Tomp- 
kins, 58  Fed.  Rep.  672;  Schuler  v.  Israel,  27 
Fed.  Rep.  851;  Livermore  v.  Jenckes,  21 
How.  (U.  S.)  126. 


Florida. — Walters  *.  Whitlock,  9  Fla.  86. 

Georgia. — Miller  v.  Kernaghan,  56  Ga.  155. 

Illinois. — Woodward  v'.  Brooks,  128  111. 
222,  15  Am.  St.  Rep.  104;  Dehner  v.  Helm- 
bacher  Forge,  etc.,  Mills,  7  111.  App.  47. 

Iowa. — Franzen  v.  Hutchinson  (Iowa  1895), 
62  N.  W.  Rep.  698. 

Kentucky. — Coflin  v.  Kelling,  83  Ky.  649. 

Maryland. — Moore  v.  Land,  etc.,  Co.,  82 
Md.  288;  Wilson  v.  Carson,  12  Md.  54;  Hous- 
ton v.  Nowland,  7  Gill  &  J.  (Md.)  480;  Balti- 
more, etc.,  R.  Co.  v.  Glenn,  28  Md.  287,  92 
Am.  Dec.  688. 

Massachusetts. — Goddard  v.  Winthrop,  8 
Gray  (Mass. )  180. 

Minnesota. — Covey  v.  Cutler,  55  Minn.  18; 
In  re  Paige,  etc.,  Lumber  Co.,  31  Minn.  136; 
Jenks      Ludden,  34  Minn.  482. 

Missouri. — Zuppann  v.  Bauer,  17  Mo.  App. 
678. 

New  Jersey. — Frazier  v.  Fredericks,  24  N. 
J.  L.  162. 

New  York.— Matter  of  Waite,  99  N.  Y. 
433;  Vanderpoel  v.  Gorman,  140  N.  Y.  563; 
Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367, 
38  Am.  Rep.  518;  Barth  v.  Backus,  140  N.  Y. 
230;  Kelly  v.  Crapo,  45  N.  Y.  86,  6  Am. 
Rep.  35. 

Ohio. — Johnson  v.  Sharp,  31  Ohio  St.  611, 
27  Am.  Rep.  529. 

Pennsylvania. — Smith's  Appeal,  104  Pa.  St. 
381;  Law  v.  Mills,  18  Pa.  St.  185;  Smith's 
Appeal,  117  Pa.  St.  30. 

South  Carolina. — Greene  -v.  Mowry,  2  Bai- 
ley (S.  Car.)  163;  Russell  v.  Tunno,  11  Rich. 
(S.  Car.)  303;  West  v.  Tupper,  1  Bailey  (S. 
Car.)  193.  See  Robinson  v.  Crowder,  4 
McCord  (S.  Car.)  519,  17  Am.  Dec.  762. 

Vermont. — Hanford  v.  Paine,  32  Vt.  442, 
78  Am.  Dec.  586. 

West  Virginia. — Harrison  v.  Farmers' 
Bank,  9  W.  Va.  424. 

Wisconsin. — Cook  v.  Van  Horn,  81  Wis. 
291 ;  Mowry  v.  Crocker,  6  Wis.  326.  See 
McClure  v.  Campbell,  71  Wis.  350,  5  Am.  St. 
Rep.  220. 

An  assignment  made  in  the  state  of  New 
York,  and  valid  by  the  laws  of  that  state, 
may  be  recorded  in  Pennsylvania,  and  oper- 
ate as  an  assignment  against  all  persons 
claiming  subsequently  to  the  time  of  record- 
ing, and,  prior  to  that,  against  purchasers  and 
creditors  havingactual  notice  of  it.  Evans  v. 
Dunkelberger,  3  Grant's  Cas.  (Pa.)  134. 

Partnership  Assignment  in  Ohio — Operative 
in.  Indiana. — A  voluntary  common-law  general 
assignment  for  the  benefit  of  all  creditors 
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Conflict  of  Assignment  Laws.  BENEFIT  OF  CREDITORS.  Foreign  Law  Violated. 


The  Rule  Applied  to  Foreign  Corporations — New  York. — A  voluntary  assignment  made 
by  an  insolvent  corporation  of  another  state,  and  valid  there,  is  recognized  as 
valid  in  New  York  as  against  creditors  proceeding  in  the  latter  state  by 
attachment  against  the  corporation.1 

2.  Foreign  Law  Violated  —  Residents  Protected. — A  voluntary  assignment  of 
personalty,  though  valid  where  made,  will  not  be  enforced  in  another  state 
as  against  creditors  of  the  assignor  there  resident  if  opposed  to  its  laws  or 
public  policy.3 

alike,  executed  in  Ohio  by  a  partnership  hav- 
ing its  principal  business  there,  conveys  title 
to  personal  property  of  the  debtors  in  Indi- 
ana although  one  of  the  partners  resides  in 
Indiana;  and  when  possession  is  taken  there- 
under by  the  assignee  he  can  hold  the  prop- 
erty as  against  subsequent  attaching  creditors 
and  residents  of  Indiana.  Schroder  v.  Tomp- 
kins, 58  Fed.  Rep.  672.  Here  Baker,  J.,  said  : 
"  The  manifest  policy  and  purpose  of  our  [In- 
diana] statute  is  to  secure  the  impartial  dis- 
tribution among  all  his  creditors,  without 
preference,  of  all  the  property  of  the  debtor 
in  embarrassed  or  failing  circumstances.  It 
is  intended  to  enforce  the  principle  of  sound 
morality  which  finds  expression  in  the  maxim 
that  equality  is  equity.  All  the  other  statu- 
tory provisions  are  means  for  the  accomplish- 
ment of  this  salutary  principle.  The  assign- 
ment in  question  and  the  law  of  Ohio  for  the 
administration  of  the  trust  carefully  provide 
for  and  secure  the  like  purpose.  It  cannot 
therefore  be  held  that  it  would  conflict  with 
the  law  or  policy  of  this  state  to  uphold  the 
assignment  in  question  as  a  valid  conveyance 
of  the  property  in  controversy.  The  deed 
of  assignment,  coupled  with  the  possession 
of  the  goods  taken  in  pursuance  thereof,  gave 
to  the  assignee  a  valid  title  to  them  as  against 
the  claims  of  subsequent  attaching  creditors 
who  are  nonresidents  of  this  state.  Among 
the  numerous  cases  supporting  this  doctrine 
are  the  following:  Barnett  -'.  Kinney,  147 
U.  S.  476;  Frank  v.  Bobbin,  155  Mass.  112; 
Butler  v.  Wendell,  57  Mich.  62,  58  Am.  Rep. 
329;  May  v.  Attleboro  First  Nat.  Bank,  122 
111.  556;  Smith's  Appeal,  104  Pa.  St.  381; 
Chafee  v.  New  York  Fourth  Nat.  Bank,  71 
Me.  514,  36  Am.  Rep.  345 ;  Coflin  v.  Kelling, 
83  Ky.  649;  Egbert  v.  Baker,  58  Conn.  319; 
State  Bank  v.  Plainfield  First  Nat.  Bank,  34 
N.  J.  Eq.  450;  Thurston  v.  Rosenfield,  42  Mo. 
474,  97  Am.  Dec.  351 ;  Weider  v.  Maddox,  66 
Tex.  372,  59  Am.  Rep.  617;  Ockerman  v. 
Cross,  54  N.  Y.  29;  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477." 

1.  Foreign  Corporations. —  Vanderpoel  v. 
Gorman,  140  N.  Y.  563.  In  this  case  it  was 
held  that  the  Neiv  York  corporation  laws  of 
1890  prohibiting  an  assignment  by  corpora- 
tions in  contemplation  of  insolvency  applied 
only  to  domestic  corporations  and  not  to 
foreign  corporations. 

An  insolvent  corporation  could,  at  common 
law,  make  a  general  assignment,  and  as  it  is 
not  in  conflict  with  the  laws  of  New  York 
nor  against  public  policy  (when  done  in  an- 
other state),  the  courts  of  New  York  will 
recognize  its  validity,  and,  under  the  rule  of 
comity,  will  permit  a  foreign  assignee  to 
prosecute  within  this  state  such  proceedings 

3  C.  of  L. — 4  49 


as  may  be  necessary  to  collect  the  debts  due 
the  corporation  and  recover  the  trust  prop- 
erty. Franzen  v.  Zimmer,  90  Hun  (N.  Y.) 
103. 

2.  Domestic  Creditors  Protected. — Kansas  City 
Packing  Co.  v.  Hoover,  1  App.  Cas.  (D. 
C.)  268;  Boyd  v.  Rockport  Steam  Cotton 
Mills,  7  Gray  (Mass.)  406;  Faulkner  v. 
Hyman,  142  Mass.  53;  Pierce  v.  O'Brien,  129 
Mass.  314,  37  Am.  Rep.  360;  Bryan  v.  Brisbin, 
26  Mo.  423,  72  Am.  Dec.  219;  Connor  v. 
Omaha  Nat.  Bank,  42  Neb.  602. 

"  It  is  contrary  to  the  policy  of  our  laws  to 
•allow  the  property  or  funds  of  a  nonresident 
debtor  to  be  withdrawn  from  this  state  before 
his  creditors  residing  here  have  been  paid, 
and  thus  compel  them  to  seek  redress  in  a 
foreign  jurisdiction;  so  it  was  held,  in  Heyer 
v.  Alexander,  108  111.  385,  that  a  voluntary 
assignment  of  a  nonresident  debtor's  prop- 
erty, valid  under  the  laws  of  the  state  where 
made,  will  not  be  enforced  here  as  against 
domestic  attaching  creditors."  Woodward 
v.  Brooks,  128  111.  222,  15  Am.  St.  Rep.  104, 
fer  curiam. 

In  May  v.  Wannemacher,  m  Mass.  202, 
Wells,  J.,  said:  "An  assignment  made  by  the 
debtor  himself  in  another  state,  which,  if 
made  here,  would  be  set  aside  for  want  of 
consideration  or  delivery,  or  as  fraudulent  or 
contravening  the  policy  of  the  law  of  this 
commonwealth,  will  not  be  sustained  here 
against  an  attachment,  although  valid  in  the 
state  or  country  where  made.  Zipcey  v. 
Thompson,  1  Gray  (Mass.)  243;  Fall  River 
Iron  Works  Co.  -».  Croade,  15  Pick.  (Mass.) 
11;  Ingraham  v.  Geyer,  13  Mass.  146,  7  Am. 
Dec.  132;  Osborn  v.  Adams,  18  Pick.  (Mass.) 
245." 

A    Voluntary  Assignment   with  Preferences 

made  in  another  state  by  a  resident  there  does 
not  convey  the  title  to  property'  in  Illinois  as 
against  the  assignor's  creditors  in  Illinois 
who  are  seeking  by  attachment  in  the  Illinois 
courts  to  subject  such  property  to  the  payment 
of  their  debts.  Henderson  -■.  Schaas,  35  111. 
App.  155.  See  also  Sheldon  v.  Wheeler,  32 
Fed.  Rep.  773. 

In  Warner  v.  Jaffray,  96  N.  Y.  248,  48  Am. 
Rep.  616,  a  New  York  debtor  made  an  as- 
signment, but  before  it  was  recorded  in  Penn- 
sylvania, New  York  creditors,  without  actual 
notice  of  the  assignment,  attached  his  property 
in  Pennsylvania.  In  an  action  to  restrain 
them  from  proceeding  with  their  attachment, 
it  was  held  that  as  they  acquired  valid  liens 
on  the  property  in  Pennsylvania,  prior  to  the 
recording  of  the  assignment  there,  those  liens 
were  saved  from  the  operation  of  the  assign- 
ment; that  the  New  York  laws  did  not  follow 
them  there,  and  that  they  had  the  same  right 
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Conflict  of  Assignment  Laws.    ASSIGNMENTS  FOR  THE  Foreign  Law  Violated. 


As  to  Preferences. — A  New  York  assignment  with  preferences,  though  valid 
there,  is  void  as  to  creditors  resident  in  New  Jersey,  where  preferences  are  not 
permitted  as  respects  the  assignor's  property  in  the  latter  state.1 


to  enforce  payment  of  their  claim  out  of  their 
debtor's  property  found  there  as  a  creditor 
there  resident  had ;  that  they  could  not  be 
treated  as  wrongdoers  here  for  acts  lawful 
where  committed,  and  that  the  action  was  not 
maintainable. 

An  assignment  made  by  a  nonresident 
debtor,  or  by  a  foreign  corporation,  will  not 
defeat  a  prior  attachment  made  under  Rhode 
Island  Pub.  Laws,  c.  753,  §  1.  Pierce  v. 
Crompton,  13  R.  I.  312. 

1.  Assignments  with  Preference. — Green  v. 
Wallis  Iron  Works,  49  N.  J.  Eq.  48. 

United  States  Court. — An  assignment  with 
preferences  by  a  citizen  of  Utah  to  another 
citizen  of  Utah,  which  is  valid  by  the  laws  of 
Utah  and  by  the  common  law,  is  valid  in 
Idaho,  as  against  an  attaching  creditor  from 
Minnesota,  as  to  property  in  Idaho  of  which 
the  assignee  has  taken  possession,  despite  the 
provision  of  the  Idaho  statute  that  creditors 
must  share  pro  rata  without  preference.  Bar- 
nett  v.  Kinney,  147  U.  S.  476. 

The  New  Jersey  Statute  declaring  all  prefer- 
ences in  assignments  to  be  void  does  not  apply 
to  assignments  made  in  other  states,  and  an  as- 
signment with  preferences  made  in  New  York 
by  a  firm  doing  business  there  is  not  void  as 
against  another  New  York  firm,  one  of  whose 
members  is  a  resident  of  New  Jersey.  Hal- 
sted  v.  Straus,  32  Fed.  Rep.  279. 

When  an  attachment  had  issued  against  a 
nonresident,  and  had  been  permitted  by  the 
court  of  chancery  to  be  levied  on  funds  in  the 
hands  of  a  receiver  of  an  insolvent  corpora- 
tion, as  due  to  the  defendant  in  attachment 
on  his  claim  against  the  corporation,  and  a  bill 
had  been  filed  by  the  attaching  creditor  for 
himself  and  all  creditors  who  might  come  in 
under  the  attachment,  setting  up  an  assign- 
ment by  the  defendant  in  attachment  and 
asserting  that  it  was  fraudulent  as  to  New 
Jersey  creditors,  because  it  gave  preferences, 
and  praying  that  it  might  be  so  decreed  and 
the  receiver  directed  to  pay  the  funds  due  on 
said  claim  to  the  auditor  in  the  attachment 
suit  and  for  an  injunction  against  payment  to 
any  other,  it  was  held  that  an  injunction  was 
unnecessary,  because  the  attachment  bound 
the  funds  so  as  to  render  the  receiver  liable  as 
garnishee  if  complainant's  claim  should  be 
sustained.    Kimball  v.  Lee,  43  N.  J.  Eq.  277. 

Missouri. — In  Bryan  v.  Brisbin,  26  Mo.  423, 
72  Am.  Dec.  219,  an  assignment  was  executed 
in  Minnesota,  making  preferences  in  favor  of 
certain  creditors,  and  was  valid  there;  it  was 
held  that  the  assignment  would  not  be  en- 
forced by  the  Missouri  courts  in  opposition 
to  the  claims  of  a  Missouri  creditor  who  had 
attached  the  property  previous  to  notice  of 
the  assignment. 

Massachusetts. — An  assignment  with  pref- 
erences, executed  in  New  York  by  a  resident 
there  and  assented  to  by  creditors  holding 
claims  exceeding  the  value  of  the  property 
assigned,  if  valid  in  New  York,  is  valid  also  in 


Massachusetts  as  against  a  Massachusetts  at- 
taching creditor.  Train  v.  Kendall,  137  Mass. 
366.  Field,  J.,  said:  "The  legislature  has 
not  undertaken  to  enact  that  incases  in  which 
the  assignor  is  not  subject  to  our  insolvency 
law  an  assignment  of  property  found  here,  if 
it  creates  preferences,  may  be  avoided  by  any 
Massachusetts  creditor  by  attachment,  and  the 
common  law  sanctions  preferences.  National 
Mechanics',  etc.,  Bank  v.  Eagle  Sugar  Re- 
finery, 109  Mass.  38;  May  v.  Wannemacher, 
in  Mass.  202." 

A  voluntary  assignment  with  preferences 
made  in  North  Carolina  and  valid  there  is 
valid  in  Massachusetts,  and  will  be  enforced 
there  as  against  a  subsequent  attaching  cred- 
itor of  the  assignors  resident  in  Maryland. 
Frank  v.  Bobbitt,  155  Mass.  112. 

New  York. — Personal  property  in  New  Jer- 
sey is  subject  to  the  laws  of  that  state  though 
the  owner  resides  in  New  York.  A  general 
assignment  with  preferences,  and  therefore 
void  in  New  Jersey,  was  made  in  New  York 
of  personalty  then  being  in  New  Jersey.  Sub- 
sequently such  property  was  taken  under  a 
New  Jersey  attachment  and  sold.  It  was  held 
that  no  title  to  the  property  passed  by  the  as- 
signment, and  therefore  the  property  was  sub- 
ject to  the  attachment.  Guillander  v.  How- 
ell, 35  N.  Y.  6S7. 

South  Carolina. — The  South  Carolina  statute 
declares  that  an  assignment  with  preferences 
is  null  and  void.  The  New  York  statute  re- 
quires a  preference  to  be  given  to  employees. 
A  citizen  of  New  York  made  an  assignment  in 
accordance  with  the  New  York  statute.  It  was 
held  that  the  preference  rendered  the  assign- 
ment void  in  South  Carolina,  and  that  cred- 
itors residing  in  New  York  and  elsewhere, 
who  subsequently  attached  realty  and  person- 
alty of  the  assignor  in  South  Carolina,  ac- 
quired a  lien  on  the  property  attached.  Ex 
p.  Dickinson,  29  S.  Car.  453,  13  Am.  St.  Rep. 
749.  To  the  same  effect  are  National  Exch. 
Bank  v.  Stelling,  31  S.  Car.  360;  Ex  p. 
Dickinson,  29  S.  Car.  453,  13  Am.  St.  Rep. 
749- 

Kentucky. — Though  by  the  Kentucky  statute 
a  preference  by  an  insolvent  debtor  of  one 
creditor  is  declared  to  operate  as  an  assign- 
ment for  the  benefit  of  creditors  generally, 
provided  it  is  attacked  in  the  time  and  manner 
provided  by  the  statute,  yet  such  a  preference 
made  in  another  state  by  a  debtor  residing 
there  will  be  upheld  by  the  Kentucky  courts 
if  valid  where  made,  and  if  there  is  nothing  to 
show  that  any  Kentucky  citizen  will  be  preju- 
diced by  the  preference.  Matthews  v.  Lloyd, 
89  Ky.  625. 

Foreign  Corporation — Prohibition  of  Prefer- 
ences by  General  Statute. — Where  no  disability 
to  make  a  preference  of  creditors  is  imposed 
upon  a  foreign  corporation  by  its  charter,  the 
prohibition  of  such  a  preference  by  a  general 
enactment  of  the  state  where  the  corporation 
is  chartered  can  have  no  extraterritorial 
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Domestic  Application. 


3.  As  between  Parties  from  Same  State. — But  assignments  opposed  to  the 
policy  of  a  state  have  been  upheld  and  enforced  there  as  against  creditors  from 
the  same  state  as  the  assignor.1 

Liberal  Rule  in  New  York. — The  New  York  doctrine  is  that  a  creditor  coming 
into  that  state  from  the  domicil  of  the  assigning  debtor  and  pursuing  his 
remedy  by  attachment  has  the  same  right  to  priority  in  the  state  over  the 
foreign  assignee  as  a  resident  has.2  The  courts  of  this  state  accord  to 
citizens  of  the  state  the  same  liberty  to  proceed  in  another  state  in  hostility 
to  New  York  assignments,  which  they  accord  to  citizens  of  other  states  coming 
therein  and  proceeding  in  hostility  to  transfers  in  insolvency  valid  by 
the  laws  of  their  domicil.  The  New  York  rule  prevails  in  some  other 
states.3 

4.  As  to  Law  of  Only  Domestic  Application. — Voluntary  assignments  are 
sometimes  allowed  and  held  to  be  operative  in  other  states,  where,  if  made, 
they  would  have  been  invalid,  on  the  ground  that  the  laws  of  such  states 
were  not  intended  to  apply  to  foreign  assignments.4 


effect.  Pairpoint  Mfg.  Co.  v.  Philadelphia 
Optical  Co.,  161  Pa.  St.  17. 

1.  Effect  as  between  Parties  in  Same  State. — 

Martin  v.  Potter,  11  Gray  (Mass.)  37,  71  Am. 
Dec.  689;  Bacon  v.  Home,  123  Pa.  St.  452; 
Wing  v.  Bradner,  162  Pa.  St.  72;  Hunt  -'. 
Lathrop,  7  R.  I.  58.  See  Long  v.  Girdwood, 
150  Pa.  St.  413;  Richardson  v.  Forepaugh,  7 
Gray  (Mass.)  546. 

Where  all  the  parties  to  a  suit  were  resi- 
dents of  another  state,  and  defendants  had 
made  an  assignment  in  accordance  with  the 
law  of  that  state,  it  was  held  that  one  of  the 
creditors,  a  citizen  of  and  residing  in  that 
state,  could  not  secure  a  preference  over  the 
other  creditors  in  his  own  state  by  attachment 
against  the  assignor's  property  in  Missouri. 
Thurston  v.  Rosenfield,  42  Mo.  474,  97  Am. 
Dec.  351.  The  court  cited  Einer  v.  Beste,  32 
Mo.  240,  82  Am.  Dec.  129,  as  a  good  prece- 
dent by  way  of  analogy. 

"In  some  of  the  states  which  refuse  to  rec- 
ognize the  validity  of  the  title  of  a  foreign 
assignee,  even  in  case  of  a  voluntary  assign- 
ment, where  it  comes  in  conflict  with  the 
claims  of  domestic  creditors,  a  distinction  is 
made,  and  it  is  held  that  where  the  domicil 
of  the  foreign  assignee  and  the  creditor  is  the 
same  the  latter  will  be  bound  by  the  title  of 
the  former,  good  by  the  law  of  the  common 
domicil.  May  v.  Wannemacher,  111  Mass. 
202;  Sanderson  v.  Bradford,  10  N.  H.260; 
Moore  v.  Bonnell,  31  N.  J.  L.  90.  The  prin- 
ciple of  comity  in  these  states  is  held  to  apply 
so  as  to  subject  nonresidents  to  the  operation 
of  the  foreign  law,  but  not  so  as  to  prevent 
domestic  creditors  from  pursuing  their  remedy 
in  defiance  of  the  foreign  assignment.  Faulk- 
ner v.  Hyman,  142  Mass.  53."  Andrews,  C. 
J.,  in  Barth  v.  Backus,  140  N.  Y.  238. 

A  Resident  of  a  Foreign  State  cannot,  by  a 
foreign  attachment,  attack  property  in  Penn- 
sylvania which  has  been  assigned  by  a  citizen 
of  another  foreign  state.  The  rule  rests  on 
comity  between  states,  and  the  only  exception 
in  such  a  case  is  in  favor  of  the  citizens  of 
Pennsylvania.  Long  v.  Girdwood,  150  Pa. 
St.  413.  In  this  case  McCollum,  J.,  said  :  "It 
matters  not  whether  the  attaching  creditor  is 
a  resident  of  the  state  in  which  the  assign- 


ment is  made,  or  of  another  state  foreign  to 
this  jurisdiction.  If  he  is  a  citizen  of  a  for- 
eign state  he  can  receive  no  aid  here  in  an 
effort  to  obtain  a  preference  in  disregard  of 
the  assignment.  Lowry  -».  Hall,  2  W.  &  S. 
(Pa.)  131,  37  Am.  Dec.  495;  In  re  Merrick's 
Estate,  5  W.  &  S.  (Pa.)  9;  Bacon  v.  Home, 
123  Pa.  St.  452." 

2.  Barth  v.  Backus,  140  N.  Y.  239;  Hiber- 
nia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  38 
Am.  Rep.  518. 

3.  Barth  v.  Backus,  140 N.  Y.  240;  McClure 
v.  Campbell,  71  Wis.  350,  5  Am.  St.  Rep.  220; 
Rhawn  v.  Pearce,  no  111.  350,  51  Am.  Rep. 
691  ;  South  Boston  Iron  Co.  v.  Boston  Loco- 
motive Works,  51  Me.  585;  Upton  v.  Hub- 
bard, 28  Conn.  274,  73  Am.  Dec.  670. 

Missouri  Rule. — In  Brown  v.  Knox,  6  Mo. 
302,  Napton,  J.  said:  "Admitting  that  our 
courts  would  be  bound  upon  principles  of 
comity  to  give  effect  to  an  assignment  made  in 
Pennsylvania,  as  against  creditors  living  in 
that  state,  upon  what  principle  must  the 
Pennsylvania  law  be  administered  here  to 
a  creditor  who  resides  in  Maryland.  *  *  * 
The  only  reasonable  and  fair  rule  in  a  case  of 
this  character  seems  to  be  to  administer  the 
law  of  this  state,  the  state  in  which  the  prop- 
erty lies,  where  the  suit  is  brought,  and  whose 
laws  are  invoked  for  the  protection  of  the 
rights  of  the  respective  parties." 

4.  Vanderpoel  v.  Gorman,  140  N.  Y.  563; 
Egbert  v.  Baker,  58  Conn.  319. 

The  provisions  of  Netv  York  Stat,  i860,  c. 
348,  regulating  assignments  for  the  benefit  of 
creditors,  are  only  applicable  to  assignments 
by  debtors  residing  in  this  state.  Regulation 
of  assignments  by  nonresident  debtors  is  not 
beyond  the  power  of  the  legislature,  so  far  as 
property  and  remedies  within  this  state  are 
involved,  but  the  provisions  of  the  Act  of  1S60 
are  such  as  show  that  only  resident  debtors 
were  intended  to  be  affected.  An  assignment 
by  a  debtor  residing  in  another  state  or  coun- 
try, valid  by  the  laws  of  his  domicil,  may  op- 
erate as  an  assignment  of  the  debtor's  prop- 
erty situate  in  this  state,  and  give  title  to  the 
assignees,  after  taking  possession,  against  at- 
taching creditors  of  the  debtor.  Ockerman 
v.  Cross,  54  N.  Y.  29. 
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5.  As  to  Foreign  Debts  Due  Assignor. — As  a  debt  has  no  actual  situs  at  the 
place  where  the  debtor  resides,  but  rather  at  the  residence  of  the  creditor,  it 
has  boon  held  that  a  voluntary  assignment  with  preferences,  valid  in  the  state 
where  made,  transfers  to  the  assignee  debts  due  to  the  assignor  from  persons 
residing  in  another  state  in  which  the  assignment  would  not  have  been  valid 
if  made  there.1 

6.  Effect  of  Possession  by  Assignee. — It  has  been  held  in  Vermont  that  a 
voluntary  assignment  made  in  New  York  and  valid  there,  but  not  in  accord- 
ance with  the  Vermont  statute  as  to  formal  requisites,  has  the  effect,  after  the 
assignee  takes  possession,  of  passing  to  him  the  title  of  the  assignor's  prop- 
erty situated  in  Vermont,  so  that  such  property  is  beyond  the  reach  of  the 
assignor's  creditors.2  But  the  rule  is  different  if  the  assigned  property  has 
not  passed  into  the  assignee's  possession.3 

7.  Where  Assignment  is  Intended  to  Operate  First  Abroad. — An  assignment 
made  in  one  state,  and  intended  to  have  its  first  and  principal  operation  in 
another,  is  to  be  construed  and  treated  in  respect  to  its  validity  as  if  made  in 
the  latter  state  and  subject  to  its  laws.4 


A  common-law  assignment  with  preferences 
made  in  New  York  by  a  debtor  there  residing 
to  a  resident  of  Michigan,  and  valid  in  New 
York,  is  not  rendered  invalid  by  the  Michi- 
gan statute  prohibiting  preferences,  as  that 
statute  applies  only  to  Michigan  assignments. 
Butler  v.  Wendell,  57  Mich.  62,  58  Am.  Rep. 
329- 

1 .  Effect  upon  Debts  Due  Assignor  in  Foreign 
State. — Van  Wyck  v.  Read,  43  Fed.  Rep.  716; 
Caskie  v.  Webster,  2  Wall.  Jr.  (C.  C.)  131; 
Guillander  v.  Howell,  35  N.  Y.  657;  O'Neill 
v.  Nagle,  19  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  399.  And  see  Speed  v.  May,  17  Pa.  St. 
91,  55  Am.  Dec.  540;  Rockville  First  Nat. 
Bank  v.  Walker,  61  Conn.  154;  Egbert  v. 
Baker,  58  Conn.  319;  Atwood  v.  Protection 
Ins.  Co.,  14  Conn.  555;  Askew  v.  La  Cygne 
Exch.  Bank,  83  Mo.  366,  53  Am.  Rep.  590; 
Sanderson  v.  Bradford,  10  N.  H.  260;  Fuller 
*.  Steiglitz,  27  Ohio  St.  355,  22  Am.  Rep.  312  ; 
Noble  v.  Smith,  6  R.  I.  446;  Gregg  v.  Sloan, 
76  Va.  497. 

When  the  defendants,  who  were  citizens  of 
New  York,  assigned  their  property  for  the 
benefit  of  their  creditors,  and  among  the 
claims  so  assigned  was  a  debt  due  to  them 
from  the  trustees  who  were  citizens  of  Ver- 
mont, but,  before  notice  to  the  trustees  by  the 
assignees,  the  debt  due  from  them  to  the  de- 
fendant was  attached  by  trustee  process  by 
the  plaintiffs,  who  were  creditors  of  the  de- 
fendants, it  was  held  that  the  plaintiffs  were  en- 
titled to  hold  the  debt  rather  than  the  assign- 
ees. Martin  v.  Potter,  34  Vt.  87.  Per  Aldis, 
J. :  "  This  decision  rests  upon  the  settled  policy 
of  our  state,  that  *  *  *  assignments  of  per- 
sonal property,  unaccompanied  by  a  visible 
change  of  possession,  will  not  protect  the  prop- 
erty against  attachment  by  the  creditors  of 
the  original  owner.  *  *  *  This  analogy  be- 
tween attachment  of  choses  in  action  and  of 
personal  property  has  always  been  observed 
in  this  state." 

2.  Effect  of  Possession  by  Assignee. — Hanford 
v.  Paine,  32  Vt.  442,  78  Am.  Dec.  586.  See 
also  Reynolds  v.  Adden,  136  U.  S.  348. 

A  voluntary  assignment  made  in  Canada 


by  a  resident  there,  and  valid  there,  operates 
as  an  assignment  of  the  debtor's  property 
situate  in  New  York,  and  the  assignee,  after 
taking  possession,  can  hold  the  property 
against  the  assignor's  attaching  creditors. 
Ockerman  v.  Cross,  54  N.  Y.  29. 

3.  No  Change  of  Possession. — Rice  v.  Courtis, 
32  Vt.  460,  78  Am.  Dec.  597.  In  this  case 
Redfield,C.  J.,  said:  "  The  only  ground  upon 
which  it  is  urged  that  such  a  change  of  pos- 
session is  required,  in  order  to  perfect  the 
assignment  when  made  out  of  the  state,  is  that 
this  is  a  rule  of  policy  uniformly  required  in 
the  transfer  of  all  personal  property  within 
the  state  as  a  visible  index  of  its  being  no 
longer  liable  upon  process  against  its  former 
owner;  that  it  is  no  part  of  the  contract  of 
assignment,  to  be  controlled  by  the  law  of  the 
place  of  assignment,  but  a  matter  purely  of 
local  policy  to  prevent  fraud,  and  therefore 
not  a  matter  to  be  controlled  by  the  contract 
or  by  the  law  governing  the  contract,  but  a 
local  form  or  act  to  be  governed  by  the  law  of 
the  forum  where  the  property  is  situated  and 
the  remedy  sought.  *  *  *  It  thus  becomes  a 
matter  governed  exclusively  by  the  law  of  the 
forum.  It  is  true  that  out  of  comity  we  do 
not  apply  it  so  as  to  defeat  rights  acquired  in 
other  states  as  to  property  having  its  locality 
there.  This  would  be  to  work  fraud  and 
injustice,  and  offensively  to  divest  rights  ac- 
quired bona  fide  under  the  laws  of  a  foreign 
state.  Taylor  v.  Boardman,  25  Vt.  581 ;  Jones 
v.  Taylor,  30  Vt.  42." 

4.  Richardson  v.  Rogers,  45  Mich.  591. 
Residents  of  another  state,  doing  business 

in  New  York,  may  make  an  assignment  of 
their  property  in  New  York,  which  may  be 
valid  there,  though  invalid  by  the  laws  of 
their  domicil.  Smedlev  v.  Smith,  m  Daly 
(N.  Y.)  421 ;  Grady  v.  Bowe,  11  Daly  (N.  Y.) 
259- 

Common  Law.  —  Assignments  of  personal 
property  in  China,  made  there  between  Ameri- 
can citizens  resident  there,  are  to  be  tested 
and  governed  by  the  common  law.  Forbes 
v.  Scannell,  13  Cal.  242.  See  also  McKibbin 
v.  Ellingson,  58  Minn.  205. 
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8.  Assignments  of  Realty  Governed  by  Law  of  Situs. — The  validity  and  effect 
of  an  assignment  conveying  real  property  in  another  state  must  be  determined 
by  the  laws  of  that  state,1  unless  otherwise  provided  by  statute.2 

A  voluntary  assignment  for  the  benefit  of  creditors,  conforming  to  the  laws 
of  another  state  in  respect  to  conveyances,  will  pass  the  title  to  realty  in  that 
state  as  against  foreign  attaching  creditors  of  the  assignor  if  they  knew  of  the 
assignment  before  their  attachment  and  if  the  assignment  does  not  contra- 
vene the  laws  or  public  policy  of  such  state.3  A  contrary  rule  prevails  in 
such  a  case  in  favor  of  domestic  creditors,4  and  in  favor  of  both  domestic 
and  foreign  creditors  if  the  assignment  was  not  voluntary  but  made  by 


1.  Assignment  of  Realty — By  What  Law  Gov- 
erned.— An  assignment  made  by  an  Illinois 
resident  included  real  estate  in  Kansas.  The 
assignee,  with  the  approval  of  the  county 
court  of  the  county  in  which  the  assignment 
was  made,  sold  the  land  in  Kansas.  It  was 
held  that  the  purchaser  at  such  sale  got  no 
title,  the  sale  not  having  been  in  accordance 
with  the  Kansas  assignment  law,  nor  by  the 
order  or  judgment  of  any  court  of  the  state. 
Thompkins  v.  Adams,  41  Kan.  38. 

Though  an  assignment  be  executedin  Rhode 
Island,  yet  its  validity  and  effect  as  a  convey- 
ance of  real  estate  situated  in  Illinois  must  be 
determined  by  the  Illinois  laws.  Gardner  v. 
Commercial  Nat.  Bank,  95  111.  298. 

An  assignment  was  made  and  filed  for  record 
in  Pennsylvania,  where  the  assignor  resided 
prior  to  an  attachment  of  his  real  estate  in 
Iowa.  Subsequently  it  was  filed  for  record 
in  the  county  in  Iowa  where  the  realty  was, 
but  the  acknowledgment  was  not  sufficient 
under  the  Iowa  laws.  It  was  held  that  so  far 
as  the  assignment  affected  the  land  it  was  to 
be  regarded  in  Iowa  as  simply  an  unacknowl- 
edged and  unrecorded  deed  which  under  the 
laws  of  the  state  conveyed  a  title  paramount 
to  the  attachment.  Munson  v.  Frazer,  73 
Iowa  179. 

Lands  situated  in  Iowa  were  conveyed  by  a 
deed  executed  in  the  District  of  Columbia  by 
debtors  resident  there,  and  with  a  preference 
for  particular  creditors,  allowable  there,  but 
not  so  in  Iowa.  It  was  held  that  the  land  in 
question  did  not  pass  by  the  conveyance,  but 
was  subject  to  levy  by  creditors  in  this  state. 
Loving  v.  Pairo,  10  Iowa  282,  77  Am.  Dec.  108. 

As  to  the  reforming  of  a  New  York  assign- 
ment which  contained  no  words  of  inherit- 
ance, and  therefore  did  not  pass  the  title  in 
fee  to  lands  in  New  Jersey,  see  Van  Winkle 
v.  Armstrong,  41  N.  J.  Eq.  402. 

2.  Nebraska  Statute. — "At  common  law,  and 
in  the  absence  of  a  statute  to  the  contrary,  a 
deed  for  lands  in  this  state,  executed  without 
the  state,  must  be  executed  in  the  same  man- 
ner as  a  deed  made  in  this  state.  But  our 
statute  has  changed  the  rule  of  the  common 
law,  and  requires  a  deed  executed  '  in  any 
other  state,  territory,  or  district  of  the  United 
States  to  be  acknowledged  or  proved  accord- 
ing to  the  laws  of  such  state,  territory,  or  dis- 
trict, before  any  officer  authorized  *  *  *  to 
take  such  acknowledgment.'  Hoadley  v. 
Stephens,  4  Neb.  431."  Maxwell,  C.  J.,  in 
Green  v.  Gross,  12  Neb.  117. 

Ohio. — An  assignment  under  the  law  of  Penn- 


sylvania, by  an  insolvent  debtor  in  that  state, 
passes  neither  the  legal  nor  equitable  title  to 
lands  in  Ohio.  Rogers  v.  Allen,  3  Ohio  488 ; 
McCullough  v.  Rodrick,  2  Ohio  234. 

3.  Juilliard  v.  May,  130  111.  87,  following 
May  v.  Attleboro  First  Nat.  Bank,  122  111. 
551 ;  Chafee  v.  New  York  Fourth  Nat.  Bank, 
71  Me.  514,  36  Am.  Rep.  345. 

Minnesota. — "  One  of  the  transfers  between 
Frederickson  and  plaintiff  in  plaintiff's  chain 
of  title  is  an  assignment  for  the  benefit  of 
creditors  by  a  resident  of  Wisconsin  under 
the  laws  of  that  state,  and  a  deed  from  the  as- 
signee. It  is  urged  that  this  assignment  can 
have  no  extraterritorial  force,  and  cannot  pass 
title  to  lands  in  this  state.  The  laws  of  this 
state  prohibit  common-law  assignments  only 
when  made  by  a  resident  of  this  state,  or  a 
person  doing  business  in  this  state.  See  Mc- 
Kibbin  v.  Ellingson,  58  Minn.  205.  This  as- 
signment is  not  repugnant  to  the  laws  of  this 
state,  does  not  appear  to  be  repugnant  to  the 
laws  of  Wisconsin,  is  voluntary,  and  in  the 
nature  of  a  common-law  assignment,  and  the 
deed  of  assignment  is  executed  as  deeds  of 
conveyance  are  required  to  be  executed  by  the 
laws  of  this  state.  Being  made  by  a  nonresi- 
dent, not  doing  business  in  this  state,  the 
conveyance  is  good,  at  least  as  against  every 
one  but  the  creditors  of  the  assignor."  Canty, 
J.,  in  Thompson  v.  Ellenz,  58  Minn.  301. 

New  Jersey. — An  assignment  for  the  benefit 
of  creditors,  executed  in  Pennsylvania,  will 
pass  land  in  New  Jersey  as  against  a  nonresi- 
dent although  the  record  does  not  show  that 
the  assignee  gave  the  bond  required  by  the 
Pennsylvania  statute.  Pemberton  v.  Klein, 
43  N.  J.  Eq.  98. 

A  debtor  residing  in  New  York  made  an 
assignment  with  preferences,  they  being  legal 
in  New  York.  As  auxiliary  to  such  assign- 
ment he  also  executed  in  due  foim  a  convey- 
ance to  his  assignee  of  land  in  New  Jersey. 
The  assignee  having  sold  the  land,  it  was  sub- 
sequently levied  on  under  judgment  by  certain 
creditors,  all  of  whom  were  nonresidents  of 
New  Jersey.  It  was  held  that  such  creditors 
should  be  enjoined  from  proceeding.  Bentley 
v.  Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec. 
671. 

4.  Domestic  Creditors. — Heyer  v.  Alexander, 
108  111.  385. 

The  rule  that  a  voluntary  assignment  by  a 
foreign  insolvent  debtor  will  be  postponed  to 
the  rights  of  an  attaching  home  creditor 
does  not  apply  to  real  property  in  Michigan. 
Palmer  v.  Mason,  42  Mich.  146. 
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operation  of  law  and  coercive  in  its  nature.1 

Assignment  of  Realty  under  Insolvency  Laws. — A  general  assignment  under  the  insol- 
vent law  s  of  one  state  does  not  pass  the  title  to  the  assignor's  real  property 
situated  in  another  state.2 

9.  Assignments  versus  Bankruptcy  Act. — A  voluntary  assignment  without 
preferences  by  an  insolvent,  where  no  proceedings  in  bankruptcy  had  been 
taken  by  or  against  him,  was  not  void  as  in  hostility  to  the  former  national 
bankrupt  act.3 

10.  State  and  Federal  Decisions — Comity. — The  construction  and  effect  of  a 
statute  of  a  state  regulating  assignments  for  the  benefit  of  creditors  is  a 


1.  Assignment  Not  Voluntary.  —  Rhawn  v. 
Pearce,  no  111.  350,  51  Am.  Rep.  691. 

The  Wisconsin  assignment  statute,  provid- 
ing that  a  voluntary  assignor  may,  on  compli- 
ance therewith,  be  discharged  from  his  debts, 
etc.,  is  coercive  in  its  nature,  and  therefore  a 
voluntary  assignment  made  thereunder  does 
not  convey  real  property  in  Illinois  as  against 
subsequently  attaching  creditors.  Tovvnsend 
v.  Coxe,  151  111.  62. 

Insolvency  of  Debtor  in  Two  Jurisdictions. — 
When  there  are  two  insolvencies  of  the  same 
person  in  different  jurisdictions,  the  title  of 
the  assignee  to  the  land  of  the  debtor  situated 
in  one  jurisdiction  must  be  determined  by  the 
law  of  the  place  where  the  land  is  situated ; 
and  where  a  mortgage  of  land  in  Maine  was 
given  by  a  Massachusetts  debtor  to  a  Massa- 
chusetts creditor,  to  secure  a  preexisting  debt 
within  six  months  of  insolvency  proceedings 
in  Massachusetts,  which  mortgage,  by  the  law 
of  Maine,  was  good  as  against  the  same  assignee 
appointed  under  the  law  of  Maine,  it  was  held 
that  the  mortgage  could  not  be  avoided  by 
him  as  assignee  in  Massachusetts.  Chipman 
v.  Peabody,  159  Mass.  420. 

2.  General  Assignment  of  Realty — Insolvent 
Laws. —  Hutcheson  v.  Peshine,  16  N.  J.  Eq. 
167.  In  this  case  an  insolvent  debtor  in 
Virginia,  pursuant  to  the  insolvent  law  of 
that  state,  assigned  his  property,  and  as  ancil- 
lary to  the  assignment  executed  and  delivered 
to  the  sheriff,  in  whose  custody  he  was,  a  deed 
of  his  real  estate  in  New  Jersey.  It  was  held 
that  the  assignment  and  the  ancillary  deed 
did  not  pass  title  to  the  realty  in  New  Jersey. 
The  chancellor  said  :  "  The  rule  rests  not  only 
upon  the  acknowledged  principle  of  law  ap- 
plicable to  all  assignments,  voluntary  as  well  as 
legal,  that  the  title  and  disposition  of  real 
estate  are  exclusively  subject  to  the  laws  of 
the  country  where  it  is  situated,  which  alone 
can  prescribe  the  mode  by  which  title  to  it 
can  pass ;  but  upon  the  further  reason  that 
the  laws  of  one  state  will  not  be  permitted  to 
control  the  trust,  the  action  of  the  trustee,  and 
the  disposition  of  the  trust  property  in  an- 
other, the  subject  of  the  trust  being  real 
estate."  The  chancellor  cited  Osborn  v. 
Adams,  18  Pick.  (Mass.)  248;  Rogers  v.  Allen, 
3  Ohio  488;  McCullough  v.  Rodrick,  2  Ohio 
234- 

A  Minnesota  insolvent,  owning  land  in  Wis- 
consin, made  an  assignment  under  the  Min- 
nesota insolvent  law,  the  land  having  already 
been  attached  by  Wisconsin  and  Minnesota 
creditors.    It  was  held  that  the  Minnesota 


court  would  not  enjoin  one  of  the  Minne- 
sota creditors,  who  had  in  no  way  become  a 
party  to  the  assignment,  from  enforcing  his 
attachment.  Jenks  v.  Ludden,  34  Minn.  482. 
In  this  case  Mitchell,  J.,  said:  "There  is  no 
provision  of  law  in  the  state  of  Wisconsin  by 
which  the  execution  of  such  an  assignment  as 
this,  either  there  or  elsewhere,  would  operate 
to  dissolve  this  attachment,  and  it  is  not  pre- 
tended that  our  insolvent  law  can  have  any 
such  extraterritorial  operation  as  to  effect 
that  result.  Therefore,  if  by  the  laws  of 
Wisconsin  defendant  has  acquired  a  valid 
lien  on  this  land  prior  and  paramount  to  the 
assignment,  we  can  see  no  ground  upon  which 
our  courts  can  assume  to  deprive  him  of  the 
benefit  of  it.  See  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Rep.  616." 

3.  Mayer*.  Hellman,9i  U.  S.  496;  Thrasher 
v.  Bentley,  59  N.  Y.  649;  Boese  v.  King,  78 
N.  Y.  471;  Haas  v.  O'Brein,  66  N.  Y.  "597; 
Cook  v.  Rogers,  31  Mich.  391;  Maltbie  v. 
Hotchkiss,  38  Conn.  80,  9  Am.  Rep.  364.  In 
re  Geery's  Appeal,  43  Conn.  289,  21  Am.  Rep. 
653  ■ 

The  United  States  bankrupt  act  did  not  in- 
validate or  affect  a  voluntary  assignment  valid 
under  the  laws  of  the  state,  where  no  pro- 
ceedings in  bankruptcy  had  been  instituted, 
though  such  an  assignment  might  be  an  act 
of  bankruptcy  which  would  authorize  the 
filing  of  a  petition  in  bankruptcy  by  creditors. 
Bostwick  v.  Burnett,  74  N.  Y.  317. 

Versus  Insolvency  Acts. — A  provision  in  a 
Massachusetts  assignment,  that  the  assignee 
should  convey  the  assigned  property  to  an  as- 
signee in  insolvency,  in  case  the  assignor 
should  be  adjudged  insolvent,  does  not  render 
the  assignment  invalid  or  incapable  of  enforce- 
ment in  case  he  should  not  be  adjudged  in- 
solvent.   Jones  v.  Tilton,  139  Mass.  418. 

Since  the  Maine  insolvent  law  of  1878,  re- 
pealing the  former  assignment  law,  went  into 
effect,,  assignees  take  no  title  to  the  property 
of  an  insolvent  by  virtue  of  his  general  assign- 
ment for  the  benefit  of  creditors,  as  against  his 
creditors  or  assignee  in  insolvency.  Smith  v. 
Sullivan,  71  Me.  150. 

New  York  Nonimprisonment  Act. — The  assign- 
ment which  a  debtor,  who  is  proceeded 
against  under  the  nonimprisonment  act,  exe- 
cutes pursuant  to  the  provisions  of  that  act 
(Stat.  1831,  §§  16,  17),  is  for  the  benefit  of  the 
creditor  who  institutes  the  proceeding,  and 
not  of  the  creditors  generally;  and  a  volun- 
tary assignment,  executed  by  such  debtor, 
while  the  proceeding  is  pending  against  him, 
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question  upon  which  the  decisions  of  the  highest  court  of  the  state,  estab- 
lishing a  rule  of  property,  are  of  controlling  authority  in  the  courts  of  the 
United  States.1 

When  the  Highest  Courts  of  Two  StateB  Differ  as  to  the  validity  of  an  assignment, 
the  Supreme  Federal  Court  is  inclined  to  prefer  the  ruling  of  the  court  of  the 
state  where  the  assignor  resided  and  the  assignment  was  executed.2 

VIII.  Formal  Requisites  of  Assignments— 1.  To  Be  in  Writing. — General 
assignments  should  always  be  in  writing.3  And  partial  assignments  are 
usually  written.4 

Witnessing  Assignment — statutes. — Under  the  Nebraska  statutes  requiring  a 
voluntary  assignment  to  be  executed  in  the  same  manner  as  a  conveyance  of 
real  estate,  and  requiring  a  deed  of  real  estate  to  be  executed  in  the  presence 
of  at  least  one  competent  witness,  who  shall  subscribe  his  name,  an  assignment 
which  is  not  witnessed  is  invalid,  and  conveys  no  title  as  against  an  attaching 
creditor.5    But  in  an  action  to  hold  an  assignee  of  an  insolvent  firm  liable  as 


■of  all  his  property  for  the  benefit  of  all  his 
creditors  without  preference,  is  a  fraud  upon 
the  act  and  the  rights  of  the  prosecuting 
creditor.    Hall  v.  Kellogg,  12  N.  Y.  325. 

1.  Construction  of  Statute  by  State  Court  Con- 
trols.— Union  Bank  v.  Kansas  City  Bank,  136 
U.S.  235;  Rothschild  v.  Hasbrouck,  72  Fed. 
Rep.  813. 

In  controversies  arising  under  the  statute 
against  fraudulent  conveyances  and  assign- 
ments, the  Supreme  Federal  Court  accepts  the 
decisions  of  the  highest  state  courts  as  con- 
trolling. Peters  v.  Bain,  133  U.  S.  670;  Jaf- 
fray  v.  McGehee,  107  U.  S.  361 ;  Lloyd  v.  Ful- 
ton, 91  U.  S.  485;  Allen  v.  Massey,  17  Wall. 
(U.  S.)  351.  See  Tompkins  v.  Hunter,  149 
N.  Y.  117. 

The  Kentucky  statute  which  provides  that 
a  fraudulent  preference  by  a  debtor  shall  op- 
erate as  an  assignment  for  benefit  of  creditors, 
being  a  rule  of  property,  the  construction 
thereof  by  the  state  court  of  appeals,  Louis- 
ville Bank  v.  Lockridge,  92  Ky.  472,  making 
the  mode  of  distribution  of  the  debtor's  as- 
sets, as  to  creditors  having  liens  or  collateral 
securities,  the  same  as  in  cases  of  insolvent 
decedents,  controls  the  federal  courts  in  the 
state,  even  where  such  decision  of  the  state 
court  was  filed  after  a  decree  of  the  United 
States  Circuit  Court  was  entered  declaring 
such  fraudulent  preference,  but  before  a  de- 
cree of  distribution  in  the  case.  Marbury  v. 
Kentucky  Union  Land  Co.,  62  Fed.  Rep.  335, 
reversing-  57  Fed.  Rep.  47. 

2.  Randolph  v.  Quidnick  Co.,  135  U.  S.  457. 

3.  General  Rule — Should  Be  in  Writing. — 
Hertle  v.  McDonald,  2  Md.  Ch.  128;  Price  v. 
Laing,  152  111.  380,  citing-  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  922;  Weber  v. 
Mick,  131  111.  521. 

This  is  Usually  Required  by  Statute. — Whit- 
aker  v.  Gart,  18  Conn.  522;  Hardmann 
Bowen,  39  N.  Y.  196;  Britton  v.  Lorenz,  45 
N.  Y.  51,  3  Daly  (N.  Y.)  23;  Kercheis  v. 
Schloss,  49  How.  Pr.  (N.Y.  Supreme  Ct.)  284. 

Assignments  of  Realty  within  Statute  of  Frauds. 
— Assignments  of  real  estate  come  within  the 
statute  of  frauds,  and  must  be  in  writing. 
Lill  v.  Brant,  6  111.  App.  366.  See  the  title 
Frauds,  Statute  of. 

A  Transfer  of  Personal  Property  by  an  abso- 
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lute  bill  of  sale  cannot  be  shown  by  parol  evi- 
dence to  be  an  assignment  for  the  benefit  of 
creditors,  since  an  assignment  must  be  by  a 
written  instrument  expressly  declaring  the 
trust.    Price  v.  Laing,  152  111.  380. 

Under  the  California  Civil  Code  3458)  an 
assignment  for  the  benefit  of  creditors  must  be 
in  writing,  subscribed  by  the  assignor,  or  his 
agent,  authorized  in  writing.  Wilhoit  v. 
Lyons,  98  Cal.  411. 

No  Erasures  to  be  Allowed. — An  insolvent 
debtor  and  his  creditors,  including  some  who 
had  issued  attachments,  executed  an  instru- 
ment whereby  his  property  was  conveyed  to  a 
trustee,  and  stipulating  that  the  attachments 
should  be  discharged,  and  that  the  trustee 
should  dispose  of  the  property  for  the  benefit 
of  the  creditors.  The  trustee  accepted  the 
trust,  and  the  attaching  creditors  released  the 
property  to  him.  It  was  held  that  the  title  to 
the  property  vested  in  the  trustee,  and  his 
right  to  it  could  not  be  impaired  by  the  act  of 
one  of  the  creditors  in  causing  his  name  to  be 
erased  from  the  instrument,  though  the  era- 
sure was  made  without  objection  from  the 
trustee,  and  with  the  assent  of  some  other  of 
the  creditors,  and  pursuant  to  a  parol  agree- 
ment with  some  of  them  that  the  party  whose 
name  was  erased  should  not  be  bound  by  the 
instrument,  except  upon  a  condition  not  ex- 
pressed therein.  Martin  v.  Taylor,  52  Ark.  389. 

See  the  title  Alteration  of  Instruments, 
vol.  2,  p.  181. 

4.  Partial  Assignments  of  Personalty  have 
sometimes  been  sustained,  though  verbal. 
Gordon  v.  Green,  10  Ga.  534;  Newby  ->.  Hill, 
2  Mete.  (Ky.)  530;  Boydeii  v.  Moore,  11  Pick. 
(Mass.)  362.  Comfarc  Foster  v.  Lowell,  4 
Mass.  308. 

In  Brown  v.  Chamberlain,  9  Fla.  464,  it 
was  held  that  a  verbal  partial  assignment  was 
valid  and  irrevocable  from  the  time  of  the 
assignee's  acceptance,  and  that  the  cred- 
itors' assent  would  be  presumed  until  the 
contrary  appeared. 

Under  the  Vermont  assignment  laws  of 
1852  all  assignments,  partial  as  well  as  gen- 
eral, must  be  in  writing.  Passumpsic  Bank 
v.  Strong,  42  Vt.  295.' 

5.  Witnessing  Assignment.  —  Summers  v. 
White,  71  Fed.  Rep.  106.    In  this  case  Thayer, 
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garnishee,  with  respect  to  property  which  has  come  into  his  hands  under  the 
assignment,  it  is  immaterial  whether  or  not  it  was  witnessed.  In  such  a  case 
the  court  held  that  the  fact  that  the  assignment  was  good  as  between  the 
parties  negatived  the  contention  that  the  omission  to  have  it  witnessed  rendered 
it  absolutely  void.1 

2.  Form  Not  Essential  but  Important. — A  particular  form  is  not  essential  to 
the  validity  of  assignments  for  the  benefit  of  creditors  unless  prescribed  by 
statute  ;a  but  it  is  highly  convenient  that  assignments  should  be  so  distin- 


J.,  said  :  "  The  first  law  on  the  subject  of  as- 
signments for  the  benefit  of  creditors  that  was 
adopted  in  the  state  of  Nebraska  on  Febru- 
ary 19,  1877  (Laws  Neb.  1877,  p.  24),  did  not, 
as  it  seems,  contain  any  provision  similar  to 
that  found  in  the  assignment  Act  of  1883,  re- 
quiring deeds  of  assignment  to  be  acknowl- 
edged in  the  manner  in  which  conveyances 
of  real  estate  are  required  to  be  acknowl- 
edged. Nevertheless,  it  was  held  by  the  Su- 
preme Court  of  the  state  of  Nebraska,  in  I  Ieelan 
v.  Hoagland,  10  Neb.  511,  that  under  the  Act 
of  February  19,  1877,  a  deed  of  assignment 
conveying  land,  to  be  valid,  must  be  executed 
in  like  manner  as  deeds  of  real  estate.  In 
that  case  it  was  accordingly  ruled  that  an 
attachment  levied  by  a  creditor  upon  the  real 
estate  of  his  debtor,  which  was  at  the  time 
in  the  actual  possession  of  an  assignee,  would 
prevail  over  the  title  of  the  assignee,  it  appear- 
ing that  the  deed  of  assignment  under  which 
the  latter  held  had  not  been  acknowledged 
by  the  debtor,  although  the  same  had  been 
recorded  in  the  proper  registry  office.  It  also 
appears  to  be  held  in  that  state  that  the  pro- 
vision requiring  deeds  of  real  estate  to  be 
signed  1  in  the  presence  of  at  least  one  com- 
petent witness,  who  shall  subscribe  his  or  her 
name  as  a  witness  thereto,'  is  a  mandatory 
provision,  and  is  not  merely  directory."  See 
Child  v.  Baker,  24  Neb.  203;  Rupert  v.  Pen- 
ner,  35  Neb.  587  ;  Green  v.  Gross,  12  Neb.  123. 

1.  Deere  v.  Losey  (Neb.  1896),  67  N.  W. 
Rep.  462. 

2.  No  Particular  Form  Necessary. — Weber  v. 
Mick,  131  111.  520;  Farwell.  v.  Cohen,  138  111. 
216;  Schuylkill  Bank  -v.  Reigart,  4  Pa.  St. 
477;  Shubar  v.  Winding,  Cheves  (S.  Car.) 
218;  Hall  v.  Marston,  17  Mass.  575;  Johnson 
v.  Whitwell,  7  Pick.  (Mass.)  71. 

The  Maine  statutes  relating  to  an  assign- 
ment by  an  insolvent  debtor  of  his  property, 
in  trust  for  the  benefit  of  such  of  his  creditors 
as  shall  become  parties  thereto,  prescribe  no 
particular  form  in  which  it  shall  be  made  ;  and 
any  instrument,  the  provisions  of  which  will 
render  effectual  the  purposes  of  the  law, 
should  be  upheld  as  a  valid  assignment. 
Page  v.  Weymouth,  47  Me.  238. 

An  instrument  which  transfers  in  terms 
certain  choses  in  action  of  a  debtor,  but  in 
fact  the  whole  of  his  property,  to  another, 
requiring  him  to  convert  the  same  into 
money  and  apply  it  to  certain  specified  debts, 
is  an  assignment  for  the  benefit  of  creditors. 
Leeper  v.  Greensfelder,  48  111.  App.  546, 
where  the  court  rejied  upon  the  decision  in 
Farwell  v.  Cohen,  138  111.  216. 

An  Instrument  In  the  Form  of  an  Absolute  Bill 
Of  Sale  of  all  the  maker's  property,  author- 


izing the  transferee  to  sell  the  property  as  he 
may  see  fit,  and  directing  him  to  pay  the  pro- 
ceeds to  the  maker's  creditors  pro  rata,  will 
be  treated  as  an  assignment  for  the  benefit  of 
creditors.  Northern  Nat.  Bank  v.  Weed,  86 
Wis.  212;  King  v.  Gustafson,  80  Iowa  207.  In 
this  latter  case  Granger,  J.,  said:  "Barring 
the  preferences  on  the  face  of  the  instrument 
in  this  case,  it  is  difficult  to  imagine  the 
absence  of  a  requirement  of  such  an  assign- 
ment. *  *  *  It  conveys  the  entire  property 
of  the  firm.  It  conveys  it  absolutely,  with  full 
powers  of  disposition  and  conversion  by  the 
trustee  ;  and,  barring  expenses,  it  is  all  for 
the  benefit  of  creditors.  The  law  treats  such 
a  transaction  as  an  assignment  for  the  benefit 
of  creditors.  Bonns  v.  Carter,  20  Neb.  566; 
Wallace  v.  Wainwright,  87  Pa.  St.  263  ;  Page  v. 
Smith,  24  Wis.  368;  Norton  v.  Kearney,  10 
Wis.  443;  Burrows  v.  Lehndorf,  8  Iowa  96; 
Van  Patten  v.  Burr,  52  Iowa  518." 

A  bill  of  sale,  absolute  upon  its  face,  may  be 
shown  by  parol  evidence  to  have  been  given 
in  trust  for  creditors.  Such  an  instrument  is 
within  the  requirement  of  New  York  Laws 
i860,  594,  c.  384,  §  1,  that  every  conveyance  or 
assignment  for  the  benefit  of  creditors  shall  be 
duly  acknowledged  ;  and  unless  acknowledged 
in  conformity  with  that  statute,  it  is  void. 
Britton  v.  Lorenz,  45  N.  Y.  51. 

In  Form  of  a  Chattel  Mortgage. — A  voluntary 
assignment  may  be  in  the  form  of  a  chattel 
mortgage  if  a  trust  is  thereby  created  for  the 
benefit  of  creditors.  Maxwell  v.  Simonton, 
81  Wis.  635. 

An  instrument  transferring  a  stock  of  goods 
to  a  creditor,  first  to  pay  himself  a  certain 
debt  and  all  necessary  expenses  incurred  in 
converting  the  goods  into  cash,  the  surplus  to 
be  divided  pro  rata  among  several  other 
creditors  named,  is  not  a  chattel  mortgage  but 
a  valid  assignment.  Hart  v.  Blum,  76  Tex. 
113.  In  Johnson  v.  Robinson,  68  Tex.  399,  an 
instrument  was  held  to  be  an  assignment  be- 
cause after  payment  of  a  preferred  debt  the 
surplus  was  to  be  distributed  by  the  trustee 
to  other  creditors. 

An  assignment  for  the  benefit  of  creditors, 
conveying  property  to  trustees,  with  power  to 
sell  and  to  apply  the  proceeds  in  payment  of 
the  secured  debts,  is  not  to  be  regarded  as  a 
mere  mortgage  security,  necessitating  the 
presentation  of  the  creditor's  claims  to  the 
grantor's  administrator  for  allowance;  nor 
are  the  powers  by  it  conferred  upon  the  trus- 
tees revoked  or  defeated  by  the  death  of  the 
grantor.  It  is  an  absolute  conveyance,  by 
which  both  the  legal  and  the  equitable  estates 
are  divested  out  of  the  grantor,  and  vested  in 
the  trustees,  subject  to  the  uses  and  trusts  in 
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guishable  from  other  instruments  as  to  constitute  an  easily-recognizable  class.1 

3.  Constructive  Assignments. — In  some  states  merely  constructive  assignments 
are  not  allowed.2 

4.  The  Approved  Form. — The  instrument  is  best  drawn  in  the  form  of  a 
deed  conveying  the  property,  with  a  declaration  of  trust  directing  the  disposi- 
tion to  be  made  of  it.3 

5.  Informal  Writings — Intention. — Informal  writings,  however,  have  often 
been  held  valid  assignments,  where  the  assignor's  intention  to  create  a  trust 
for  the  benefit  of  his  creditors  was  sufficiently  expressed.4 


favor  of  the  creditors.  Dwight  v.  Overton, 
35  Tex.  390. 

An  Instrument  Reciting  on  Its  Face  that  it  is 
a  mortgage  to  secure  certain  debts,  and  em- 
powering the  trustee  to  sell  the  property  em- 
braced to  pay  such  debts,  and  reserving  the 
surplus  to  the  mortgagor,  is  not  an  assign- 
ment with  preferences,  but  a  mortgage. 
Byrd  v.  Perry  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  749,  citing- 1  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  845. 

1.  See  the  observations  of  Baker,  J.,  in 
Price  v.  Laing,  152  111.  380. 

2.  In  Illinois  a  transfer  of  personal  prop- 
erty, by  an  absolute  bill  of  sale,  cannot  be 
shown  by  parol  evidence  to  be  an  assignment 
for  the  benefit  of  creditors,  since  in  that 
state  such  assignments  must  be  by  written 
instrument  expressly  declaring  the  trust. 
Price  v.  Laing,  152  111.  380.  Per  Baker,  J.  :  "If 
there  was  any  assignment  here  for  the  benefit 
of  creditors  it  was  plainly  a  constructive  as- 
signment; and  we  must  adhere  to  what  we 
have  heretofore  said,  that  such  an  assignment 
is  not  within  the  statute."  Citing  Farwell  v. 
Nilsson,  133  111.  45. 

3.  Certain  Approved  Forms. — An  assignment 
made  to  the  assignee,  "his  heirs,  executors, 
administrators,  and  assigns,"  is  in  proper 
form.  It  describes  the  quality  of  the  estate 
conveyed,  not  a  class  of  persons  to  whom  it  is 
conveyed.  Flagler  v.  Schoeffel,  40  Hun  (N. 
Y.)  178. 

An  assignment  to  the  assignee,  "  his  heirs, 
executors,  administrators,  and  assigns,"  in- 
stead of  to  "his  successors  and  assigns,"  is 
usual  and  proper  where  the  assignment  in- 
cludes real  estate.  Bates  v.  Simmons,  62 
Wis.  69. 

In  Ratcliffe  v.  Sangston,  18  Md.  383,  the 
assignment  was  made  to  three  trustees  that 
they,  "  their  executors,  administrators,  and 
assigns,  the  survivors  and  survivor  of  them, 
his,  her,  or  their  executors,  administrators, 
and  assigns,  or  a  majority  of  them,  shall  forth- 
with take  possession  and  sell  the  goods,"  and 
the  implication  was  held  to  be  that  a  majority 
of  the  trustees  might  execute  the  trust. 

Joinder  of  Wife  of  Assignor. — In  Pennsylvania 
the  wife  must  join  in  an  assignment  of  real 
estate  to  bar  her  dower.  Hennessy  v.  West- 
ern Bank,  6  W.  &  S.  (Pa.)  300,  40  Am.  Dec. 
560;  Helfrich  v.  Obermyer,  15  Pa.  St.  113. 
So  in  Maryland,  Schuman  v.  Peddicord,  50 
Md.  560;  Reiff  v.  Eshleman,  52  Md.  582; 
Reiff  v.  Horst,  55  Md.  42;  and  Virginia, 
Reynolds  v.  State  Bank,  6  Gratt.  (Va.)  174. 
In  New  York  the  wife  must  join  in  a  separate 


deed  of  the  land  of  even  date.  Darling  v. 
Rogers,  22  Wend.  (N.  Y.)  483. 

4.  Informal  Writings  Upheld  where  Intention 
Clear. — For  example,  a  letter  inclosing  notes, 
with  directions  for  their  appropriation  in  pay- 
ment of  debts.  Shubar  v.  Winding,  Cheves 
(S.  Car.)  218;  Hall  v.  Marston,  17  Mass.  575. 

A  power  of  attorney  to  collect  certain 
moneys  and  pay  certain  creditors  in  a  speci- 
fied order  has  been  held  an  assignment. 
Watson  v.  Bagaley,  12  Pa.  St.  164,  51  Am. 
Dec.  595.  See  also  Stimpson  v.  Fries,  2 
Jones  Eq.  (N.  Car.)  156. 

A  lease  reserving  a  portion  of  the  rent  for 
the  payment  of  the  lessor's  debts  has  been 
held  an  assignment.  Lucas  v.  Sunbury,  etc., 
R.  Co.,  32  Pa.  St.  458;  Bittenbender  v.  Sun- 
bury,  etc.,  R.  Co.,  40  Pa.  St.  269. 

A  declaration  made  before  an  American 
consul  in  foreign  parts,  signed  and  acknowl- 
edged by  the  assignor,  has  been  held  valid. 
Forbes  v.  Scannell,  13  Cal.  242. 

A  deed  of  assignment  of  goods  not  identify- 
ing them,  and  referring  only  to  a  nonexisting 
schedule  for  a  description  of  them,  is  invalid 
as  an  instrument  of  conveyance.  But  such  a 
deed,  containing  a  declaration  of  the  trust, 
under  which  the  goods  were  assigned,  may  be 
effectual  to  declare  the  trust;  and  where  the 
assignor  named  in  such  deed,  subsequent  to 
its  execution  and  delivery,  delivered  certain 
goods,  with  an  inventory  of  them,  to  the  as- 
signees, for  the  security  and  satisfaction  of 
certain  bona  fide  debts,  and  the  assignees  ac- 
cordingly took  possession  of  the  goods  and 
writings,  it  was  held  that  from  these  facts  the 
jury  might  presume  a  redelivery  of  the  deed  ; 
but  if  otherwise,  such  deed,  being  effectual  as 
a  declaration  of  trust,  and  the  reception  of  the 
goods  by  the  assignee  being  an  assumption  of 
that  trust,  constituted  a  sufficient  consideration 
for  the  assignment.  Drakeley  v.  Deforest,  3 
Conn.  272. 

In  Brown  v.  Chamberlain,  9  Fla.  464,  a 
party  delivered  to  a  creditor  a  package  of 
notes,  making  a  verbal  assignment  of  them 
in  trust  to  collect  and  distribute  the  net  pro- 
ceeds among  all  "his  Charleston  creditors," 
in  proportion  to  their  claims,  as  far  as  said 
proceeds  would  go.  There  was  no  express 
assent  of,  or  notice  to,  said  creditors.  It  was 
held  that  the  assignment  was  valid,  and  not 
revocable  after  its  acceptance  by  the  assignee. 

Agreement  between  Partners. — A  partner,  on 
the  dissolution  of  the  firm,  agreed  to  take  all 
the  firm  property,  and  pay  all  the  firm  debts, 
giving  a  bond  with  sureties  to  his  copartner 
to  indemnify  him  against  all  liability  for  such 
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6.  Consisting  of  Several  Instruments. — An  assignment  may  consist  of  several 
instruments.1 

7.  As  to  Directory  Provisions — Assignment  Bad  in  Part. — A  provision  of  an 
assignment  for  the  benefit  of  creditors  which  violates  a  requirement  of  the 
statute  relating  to  assignments  may  be  void  without  rendering  the  assignment 
itself  void,  where  the  general  policy  of  the  statute  is  to  encourage  such  assign- 
ments.2 A  failure  to  strictly  comply  with  the  merely  directory  requirements 
of  the  statute  will  not  invalidate  an  assignment  if  the  purpose  of  the  statute 
is  not  thereby  defeated.3 


debts;  and  immediately  afterwards  conveyed 
to  said  sureties  all  said  property,  together 
with  his  individual  property,  for  the  discharge 
of  said  debts.  It  was  held  that  this  was  a  gen- 
eral assignment,  and,  under  section  1556  of 
the  Alabama  Code,  inured  for  the  benefit  of 
all  creditors  of  the  grantor  equally.  Warren 
v.  Lee,  32  Ala.  440. 

An  instrument :  "  For  value  received,  we 
hereby  sell,  assign,  and  transfer  to  P.,  one  lot 
of  staves  and  heads,  amounting  to  10,800  set, 
now  stored  in  C.  depot,  at  O.,  the  same 
valued  at  $2,600;  proceeds  of  the  same,  when 
sold,  to  be  applied  to  the  payment  of  said 
P.  and  other  creditors,"  was  held  to  be  not 
an  absolute  bill  of  sale,  but  an  assignment  for 
the  benefit  of  creditors.  Page  v.  Smith,  24 
Wis.  368. 

1.  Keating  v.  Vaughn,  61  Tex.  518. 

A  Deed,  of  Absolute  Conveyance  and  a  Dec- 
laration of  Trust  in  a  separate  instrument 
have  been  sustained  as  one  assignment. 
Schuylkill  Bank  v.  Reigart,  4  Pa.  St.  477; 
Johnson  v.  Whitwell,  7  Pick.  (Mass.)  71. 

So  Three  Deeds  of  Trust  executed  at  inter- 
vals of  some  years.  Stimpson  v.  Fries,  2  Jones 
Eq.  (N.  Car.)  156. 

So  Partial  Assignments  in  the  Form  of  Dis- 
tinct Deeds,  which  were  intended  to  evade  the 
priority  of  the  United  States.  Downing  v. 
Kintzing,  2  S.  &  R.  (Pa.)  326. 

Where  the  Defendant  Executed  Chattel  Mort- 
gages for  the  benefit  of  certain  creditors,  and 
on  the  same  day  a  general  assignment,  they 
were  held  one  transaction,  and  invalidated  by 
the  preference.  Van  Patten  v.  Burr,  52  Iowa 
518.  But  compare  Bailey  v.  Kansas  Mfg.  Co., 
32  Kan.  73.  See  also  Norton  v.  Kearney,  10 
Wis.  443;  Burrows  v.  Lehndorff,  8  Iowa  96; 
Van  Vleet  v.  Slauson,  45  Barb.  (N.  Y.)  317; 
Bridges  v.  Hindes,  16  Md.  101 ;  Berry  v. 
Cutts,  42  Me.  445;  Schoolfield  v.  Johnson,  11 
Fed.  Rep.  297;  Blank  v.  German,  5  W.  &  S. 
(Pa.)  36;  Mussey  v.  Noyes,  26  Vt.  468;  Peck 
v.  Merrill,  26  Vt.  686;  French  v.  Townes,  10 
Gratt.  (Va.)  513 ;  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262;  Holt  v.  Bancroft,  30  Ala.  195; 
Kruse  v.  Prindle,  8  Oregon  158;  Lill  v.  Brant, 
6  111.  App.  366;  Moody  v.  Paschal,  60  Tex. 
483. 

In  Stites  v.  Champion,  49  N.  J.  Eq.  446, 
the  assignment  for  the  benefit  of  creditors 
consisted  of  a  conveyance  of  realty,  a  bill  of 
sale  of  personalty,  and  an  assignment  of  choses 
in  action  executed  by  the  debtor  to  a  creditor ; 
and  of  a  written  declaration  by  the  creditor 
that  he  held  the  property  for  the  purpose  of 
paying  himself,  and  the  remainder  for  the 
benefit  of  the  other  creditors.   The  transaction 


was  held  void  as  an  assignment  because  of  the 
preference  to  the  assignee. 

In  Fairchild  v.  Hunt,  14  N.  J.  Eq.  367,  a 
deed  not  in  the  form  of  an  assignment  was 
held  to  contain  all  the  elements  of  one. 

Assignee's  Assent  —  How  Made.  —  The  as- 
signee's assent  may  be  made  and  acknowl- 
edged on  a  separate  paper.  Franey  v.  Smith, 
125  N.  Y.  44. 

An  Assignment  in  Duplicate. — An  assignment 
executed  in  duplicate,  and  in  all  respects 
exactly  the  same,  is  the  same  in  its  legal  effect 
as  a  single  deed.  Riley  v.  Carter,  76  Md.  581. 

Joining  Two  Defective  Assignments. — Two 
defective  assignments  executed  within  a  few 
days  of  each  other  cannot  be  joined  so  as 
to  make  one  good  assignment.  Bridges  v. 
Hindes,  16  Md.  101. 

2.  Cunningham  v.  Norton,  125  U.  S.  77. 
In  this  case  a  provision  in  the  assignment  that 
any  surplus  be  paid  to  the  assignor,  in  viola- 
tion of  the  Texas  statute  requiring  such  sur- 
plus to  be  paid  into  court,  was  held  not  to 
invalidate  the  assignment  but  only  the  violat- 
ing provision. 

A  Texas  assignment  by  a  limited  partner- 
ship is  not  void  because  the  schedule  attached 
to  it  embraces  a  debt  to  the  special  partner, 
which  cannot  under  the  statute  be  paid  ratably 
with  other  debts.  Tracy  v.  Tuffly,  134  U.  S. 
206. 

In  Nebraska  an  assignment  for  creditors 
without  preference  is  favored  by  the  courts, 
and  will  be  sustained  if  possible.  Lancaster 
County  Bank  v.  Horn,  34  Neb.  742. 

A  general  assignment  from  which  three 
creditors  are  omitted  by  mistake  is  not  in- 
valid, and  those  omitted  are  entitled  to  be 
paid  ratably  with  the  others.  Guittard  v. 
Robinson,  29  Neb.  400. 

3.  Strict  Compliance  Not  Always  Essential. — 
An  assignment  is  not  rendered  invalid  by  fail- 
ure to  comply  with  the  JVeiv  2'ork  assign- 
ment laws  of  1877  and  1878,  requiring  it  to 
state  the  assignor's  residence,  and  the  place 
and  kind  of  business,  where  his  residence  is 
stated,  and  he  has  been  for  many  years  the 
only  person  of  the  name  there  in  business. 
Dutchess  County  Mut.  Ins.  Co.  v.  Van  Wag- 
onen,  132  N.  Y.  398;  Taggart  v.  Herrick,  55 
Hun  (N.  Y.)  569;  Mullin  v.  Sisson  (Supreme 
Ct.),  10  N.  Y.  Supp.  301. 

In  Texas  a  general  assignment,  which  con- 
veys all  the  assignor's  property  for  the  bene- 
fit of  all  his  creditors,  is  not  invalid  although 
the  schedules  are  not  sworn  to  as  the  statute 
requires.  Nor  is  the  statutory  character  of 
the  assignment  affected  by  the  failure  of  the 
assignee  to  give  bond.  If  the  bond  is  not 
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8.  As  to  Mandatory  Provisions — Schedules  or  Inventory. — A  somewhat  general 
rule  is  that  schedules  or  inventories  of  the  assignor's  assets  and  liabilities  should 
be  prepared  and  annexed  to  the  assignment  before  its  execution,  and  that  they 
should  be  sworn  to  by  the  assignor.1  In  some  states  the  statutory  requirements 
as  to  schedules  are  mandatory.2    But  in  other  states  such  requirements  are 


given,  the  court  will  appoint  another  assignee. 
Fant  v.  Elsbury,  68  Tex.  i. 

The  statutory  requirement  that  the  assign- 
ment shall  name  creditors  is  held  sufficiently 
complied  with  by  a  statement,  after  several 
were  named,  that  if  any  were  forgotten  whose 
claims  were  just  they  should  be  included. 
Kellogg  v.  Muller,  68  Tex.  182. 

The  New  Tork  statute  of  1884,  providing 
that  wages  of  employees  shall  be  preferred, 
does  not  render  an  assignment  invalid,  even 
though  it  contains  no  provisions  for  such 
employees.  Richardson  v.  Thurber,  104  N. 
Y.  606. 

In  Jameson  v.  Maxcy,  91  Wis.  563,  the 
transaction  was  held  to  amount  to  an  assign- 
ment for  creditors,  and  to  be  void  because  not 
in  accordance  with  the  provisions  of  the 
statute. 

1.  The  New  Jersey  laws  of  1895  (c-  68)  re- 
quire the  debtor  at  the  time  of  making  an 
assignment  to  make  on  oath  a  schedule  con- 
taining a  list  of  his  creditors,  and  deliver  it  to 
the  probate  judge. 

Assignor's  Oath  Mandatory. — In  Coggins  v. 
Stephens,  73  Ga.  414,  no  inventory  was  taken 
until  after  the  instrument  was  executed,  and 
it  was  never  sworn  to  or  annexed  to  the  con- 
veyance. A  judgment  obtained  after  the 
making  of  this  instrument  was  levied  on  the 
property.  It  was  held  that  the  assignment 
was  void  because  there  was  no  complete  in- 
ventory and  schedule  of  the  assets  of  the 
assignor  made  out  and  sworn  to  by  him  and 
attached  to  the  deed. 

In  Greensboro  Nat.  Bank  v.  Gilmer,  117  N. 
Car.  416,  Furches,  J.,  said  :  "  Chapter  453,  Acts 
1893,  which  requires  the  'trustor  or  assignor'  to 
file  a  sworn  schedule  of  preferred  debts,  etc., 
within  five  days,  is  mandatory  and  not  direct- 
ory. It  was  so  held  in  this  case  at  the  last  term, 
and  has  been  so  held  at  this  term  in  Frank  v. 
Heiner,  117  N.  Car.  79,  and  in  Glanton  *. 
Jacobs,  117  N.  Car.  427,  and  we  see  no  reason 
for  changing  this  ruling  as  to  cases  in  which 
it  applies.  Besides  the  cases  of  Frank  v. 
Heiner,  117  N.  Car.  79,  and  Glanton  v.  Jacobs, 
117  N.  Car.  427,  this  ruling  is  sustained  by 
Turnipseed  v.  Schaefer,  76  Ga.  109,  2  Am.  St. 
Rep.  17;  Mather  v.  McMillan,  60  Wis.  546; 
Pratt  v.  Stevens,  26  Hun  (N.  Y.)  229;  Terry 
v.  Butler,  43  Barb.  (N.  Y.)  395;  Cook  v.  Kel- 
ley,  12  Abb.  Pr.  (N.  Y.  C.  PI.)  35.  *  *  *  The 
act  seems  to  make  this  a  necessary  part  of  the 
execution  of  such  conveyances,  and  if  the 
assignor  does  not  comply  with  this  requirement 
the  courts  will  pronounce  it  a  legal  fraud  and 
void.  Knight  v.  Packer,  12  N.  J.  Eq.  216,  72 
Am.  Dec.  388;  Hill  v.  Alexander,  16  Lea 
(Tenn.)  496?" 

2.  Instances  of  Imperative  Provisions. — 
Greensboro  Nat.  Bank  v.  Gilmer,  116  N.  Car. 
684 ;  Juliand  v.  Rathbone,  39  N.  Y.  369 ;  J  affray 
v.  McGehee,  107  U.  S.  361. 


Tennessee. — Cookville  Bank  v.  Brier,  95 
Tenn.  331,  where  it  was  said  by  Wilkes,  J.  : 
"There  is  no  other  attempt  at  an  inventory 
than  as  appears  in  the  body  of  the  instru- 
ment, and  there  is  no  statement  in  the  in- 
strument that  all  the  grantor's  property  is 
covered  and  conveyed  by  the  deed,  nor 
that  there  is  a  full  and  complete  inventory 
or  schedule  of  the  same,  the  only  statement 
looking  in  this  direction  being  a  preamble 
to  the  conveyance,  reciting  that  the  grantor 
is  desirous  to  assign  his  stock  in  trade  and 
property  in  general  for  the  benefit  of  his 
creditors.  It  will  be  seen  that  the  oath  is 
simply  to  the  effect  that  the  facts  set  forth  in 
the  inventory  are  correct,  but  it  is  even  left  in 
doubt  what  the  grantor  means  by  this  lan- 
guage, as  he  refers  to  his  list  of  creditors  as 
an  inventory.  This  is  in  no  sense  a  compli- 
ance with  the  requirements  of  the  Act  of  1881 
as  to  the  necessary  inventories  and  oaths  to 
accompany  a  general  assignment  to  make  it 
valid.  Scheibler  v.  Mundinger,  86  Tenn.  689; 
Lookout  Bank  v.  Noe,  86  Tenn.  22;  Hill  v. 
Alexander,  16 Lea  (Tenn.)  496.  And  the  deed 
of  conveyance  must  be  held  invalid  as  a  gen- 
eral assignment." 

In  Rosenbaum  v.  Moller,  85  Tenn.  653,  the 
inventory  was  held  to  be  sufficiently  full  and 
complete. 

South  Dakota.— The  South  Dakota  statute, 
requiring  an  inventory  and  affidavit  to  be 
attached  and  filed  with  the  assignment,  is 
mandatory  in  making  such  acts  essential  to 
the  assignment's  validity,  but  not  in  the  sense 
of  requiring  such  acts  to  be  performed  in  the 
exact  form  and  terms  of  the  statute.  Thus  it 
is  not  necessary  that  the  inventory  recite  that 
it  is  "  full  and  true,"  but  that  it  be  full  and 
true  in  fact.  Landauer  v.  Conklin,  3  S.  Dak. 
462. 

Dakota. — In  Farmer  v.  Cobban,  4  Dakota 
425,  the  affidavit  verifying  the  inventory  used 
the  words  "full  and  true"  instead  of  the 
words  "just  and  true,"  as  in  the  statute,  and 
the  territorial  Supreme  Court  held  the  affidavit 
to  be  insufficient  and  the  assignment  to  be  in- 
validated. The  last  two  cases  do  not  seem  to 
be  in  harmony. 

Nebraska. — In  Connor  v.  Omaha  Nat. 
Bank,  42  Neb.  602,  it  is  said  :  "The  question, 
then,  is  whether  the  making  and  filing,  within 
twenty  days  from  the  date  of  the  assignment 
by  France,  of  the  inventory  required  by  sec- 
tion 100  [of  the  Wyoming  statute]  was  essen- 
tial to  the  validity  of  such  assignment.  We 
think  it  was.  Section  104  of  the  assignment 
law  of  Wyoming  expressly  declares  that, 
unless  such  inventory  is  made  and  filed  within 
twenty  days  after  the  date  of  the  assignment, 
the  assignment  shall  be  absolutely  void.  In 
Mather  v.  McMillan,  60  Wis.  546,  it  was  held 
that  the  failure  of  an  assignor  to  make  and 
file  a  correct  inventory  and  list  of  creditors 
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held  to  be  only  directory.  In  Alabama,  for  instance,  there  are  no  statutory 
illations  declaring  the  constituents  of  general  assignments,  or  requiring 
that  schedules  of  the  property  and  effects  transferred,  and  of  the  debts  they 
are  intended  to  secure,  shall  form  part  of  or  be  annexed  to  them.  It  is  cus- 
tomary to  annex  such  schedules,  but  no  high  decree  of  accuracy  or  precision 
in  describing  the  property  or  effects  conveyed,  or  the  debts  intended  to  be 
secured,  has  been  observed  or  exacted.  Without  any  special  enumeration  of 
the  debts,  or  special  description  of  the  property,  the  assignment  may  be  valid; 
generality  or  error  in  the  description  of  the  one  or  the  other  has  not  been 
supposed  to  vitiate  it ;  parol  evidence  is  admissible  to  give  application  to  the 
generality,  or  to  cure  the  error  of  description.1  And  quite  commonly,  an 
assignment  is  allowed  to  take  effect  before  the  schedules  are  annexed.2 

Verification  of  Schedules  to  Firm  or  Corporate  Assignments. — Any  member  of  a  firm 
may  verify  the  schedule  of  assets  annexed  to  its  general  assignment.  All  the 
members  need  not  join  in  the  verification.3  The  inventory  required  by  statute 
to  a  corporation  assignment  may  be  verified  by  its  president  alone,  though  the 
directors  have  authorized  both  him  and  the  secretary  to  execute  the  assign- 
ment.4 

Omissions  from  Schedules. — Accidental  and  trifling  omissions  of  assets,  and  other 
honest  mistakes  in  the  schedules  will  not  ordinarily  invalidate  an  assignment.5 


within  ten  days  after  the  execution  by  him 
of  a  voluntary  assignment,  rendered  such  as- 
signment absolutely  void  under  a  statute  which 
provided  that  'a  failure  to  make  and  file  such 
inventory  and  list  shall  render  such  assign- 
ment void.'  " 

1.  Halsey  v.  Connell  (Ala.  1896),  20  So. 
Rep.  445;  Graham  v.  Lockhart,  8  Ala.  9. 

"In  the  case  of  Juliand  v.  Rathbone,  39  N. 
Y.  369,  it  was  held  that  the  making  and 
delivery  of  the  verified  schedules  required  by 
[the  New  Tork  Assignment  Act  of  i860]  was 
essential  to  the  validity  of  the  assignment. 
But  since  that  decision  the  legislature  passed 
the  Act  of  1874  (c.  600),  which  provides  that 
the  omission  to  make  or  deliver  the  schedule 
shall  not  invalidate  the  assignment.  We  think 
that  it  was  the  intent  of  this  act  to  abrogate 
the  rule  laid  down  in  Juliand  v.  Rathbone,  39 
N.  Y.  369."  Rapallo,  J.,  in  Produce  Bank  v. 
Morton,  67  N.  Y.  199. 

2.  Assignments  Given  Effect  before  Schedules 
Annexed — United  States. — Pearpoint  v.  Gra- 
ham, 4  Wash.  (U.  S.)  232. 

Alabama. — Shackelford  v.  Planters',  etc., 
Bank,  22  Ala.  238. 

California. — Poehlmann  v.  Kennedy,  48 
Cal.  201. 

Connecticut. — Clark  v.  Mix,  15  Conn.  152. 
Iowa. — Meeker  v.  Sanders,  6  Iowa  61. 
Kentucky. — Ely  v.  Hair,  16  B.  Mon.  (Ky.) 

230. 

Massachusetts. — Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468;  Stevens  v.  Bell,  6  Mass. 
339;  Emerson  v.  Knower,  8  Pick.  (Mass.)  63. 

Michigan. — Stamp  v.  Case,  41  Mich.  267, 
32  Am.  Rep.  156. 

Mississippi . — Robins  v .  Embry,  1  Smed. 
&  M.  Ch.  (Miss.)  207. 

Missouri. — Hardcastle  v.  Fisher,  24  Mo.  70. 

New  Hampshire. — Rundlett  v.  Dole,  10  N. 
H.  458- 

New  Tork. — Keyes  v.  Brush,  2  Paige  (N. 
Y.)  311 ;  Hotop  v.  Neidig,  17  Abb.  Pr.  (N. 


Y.  Supreme  Ct.)  332;  Turner  v.  Jaycox,  40 
N.  Y.  470.  See  Moir  v.  Brown,  14  Barb.  (N. 
Y.)  39- 

Texas. — Linn  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282. 

Wisconsin. — Steinlein  v.  Halstead,  52  Wis. 
289. 

Omission  of  Schedule  as  Evidence  of  Fraud. — 

The  omission  of  the  schedule,  taken  with 
other  circumstances,  may  be  evidence  of 
fraud.  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N. 
Y.)  4;  Kellogg  v.  Slawson,  15  Barb.  (N.  Y.) 
56,  11  N.  Y.  302;  Stevens  v.  Bell,  6  Mass. 
339;  Wilt  v.  Franklin,  1  Binn.  (Pa.)  514,  2 
Am.  Dec.  474. 

The  Colorado  Rule  is  that  if  the  statute  does 
not  require  it,  it  is  immaterial  that  no  sched- 
ule is  annexed  to  an  assignment  for  the  benefit 
of  creditors.  And  if  the  deed  sufficiently  de- 
scribes the  property,  the  title  passes  although 
a  provision  for  a  schedule  to  be  afterwards 
annexed  is  never  complied  with.  Smith  v. 
Stoker,  8  Colo.  286. 

In  Wisconsin,  formerly,  a  failure  to  make 
and  file  an  inventory  within  ten  days  after  the 
assignment  was  executed  rendered  the  assign- 
ment void,  even  if  this  happened  through  mis- 
take. Mather  v.  McMillan,  60  Wis.  546.  See 
also  Haben  v.  Harshaw,  59  Wis.  403.  But 
under  the  Wisconsin  assignment  law  of  1885 
the  failure  to  file  an  inventory  within  twenty 
days  does  not  vitiate  the  assignment,  nor 
the  failure  to  attach  it  to  the  assignment  if 
the  latter  is  broad  enough  in  its  terms  to  trans- 
fer everything.    Cribben  v.  Ellis,  69  Wis.  337. 

3.  Lookout  Bank  v.  Noe,  86  Tenn.  21. 

4.  Wright  v.  Lee,  2  S.  Dak.  597. 

6.  Effect  of  Accidental  and  Trifling  Omissions — 
New  Tork. — Roberts  v.  Buckley,  145  N.  Y. 
2I5- 

The  omission  from  a  schedule,  of  articles 
of  no  value,  is  not  evidence  of  fraud  ;  so  also  if 
the  omission  was  accidental.  Shultz  v.  Hoag- 
land,  85  N.  Y.  464. 
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But  where  the  omission  is  of  property  worth  more  than  the  assets  inserted  it 
will  require  the  clearest  proof  to  show  that  it  resulted  from  an  honest  mistake.1 


California. — In  Barroilhet  v.  Fisch,  63  Cal. 
462,  it  was  said  :  "  Conceding  that  the  assign- 
or in  some  instances  inventoried  his  indebted- 
ness to  some  of  the  creditors,  for  whose  bene- 
fit the  said  assignment  was  made,  too  high, 
we  think,  in  the  absence  of  any  evidence  that 
it  was  designedly  done,  the  assignment  should 
not  be  held  void  for  that  reason.  A  mere 
mistake  of  computation  ought  not  to  vitiate 
such  an  assignment,  and  we  are  not  prepared 
to  say  from  an  inspection  of  the  record  that 
there  is  anything  more  than  that  apparent  in 
this  case.  The  court  below  found  that  there 
was  not,  and  we  must  presume  that  the  evi- 
dence justified  that  finding  unless  the  con- 
trary appears." 

If  the  debtor's  omission  of  his  debts  and 
property  from  the  inventory  is  in  bad  faith,  it 
renders  the  assignment  void.  Beardsley  v. 
Fraine,  85  Cal.  134. 

Colorado. — The  Colorado  assignment  stat- 
ute of  1885,  §  2,  provides  that  the  assignor 
shall  annex  to  such  assignment  an  inventory 
of  all  his  estate,  but  such  inventory  shall  not 
be  conclusive  of  the  amount  thereof,  nor  shall 
the  omission  of  any  property  defeat  the  as- 
signment. It  is  held  that  an  assignment 
which,  in  terms,  embraces  all  the  property  of 
the  assignor,  is  not  affected  by  the  fact  that 
some  of  his  property  is  omitted  from  the  in- 
ventory. Falk  v.  Liebes  (Colo.  App.  1895), 
42  Pac.  Rep.  46.  It  is  also  held  in  the  same 
case  that  the  omission  of  some  creditors  from 
the  list  of  creditors,  which  the  statute  provides 
for,  does  not  invalidate  the  assignment. 

Wisconsin. — Omission  from  the  list  of  cred- 
itors, or  a  failure  to  state  the  true  amount  of 
a  certain  debt,  if  caused  by  an  innocent  mis- 
take, does  not  invalidate  an  assignment.  Smith 
v.  Bowen,  61  Wis.  258. 

The  Wisconsin  statute  (Rev.  Stat.,  §  1697) 
providing  that  no  mistake  in  the  inventory  and 
list  of  creditors  shall  invalidate  a  voluntary 
assignment  applies  to  mistakes  of  omission. 
Batten  v.  Smith,  62  Wis.  92. 

Mississippi. — It  is  sufficient  that  the  assign- 
ment and  schedules  together  indicate  the  as- 
sets and  liabilities  so  as  to  give  full  informa- 
tion as  to  both,  and  the  omission  to  state 
everything  connected  with  a  liability,  not 
especially  required  by  statute,  will  not  avoid 
preferences.  Memphis  Grocery  Co.  v.  Leach, 
71  Miss.  959. 

South  Carolina. — The  fact  that  an  assignor 
does  not,  in  the  inventory,  attach  any  value 
to  certain  property,  does  not  invalidate  the 
assignment  where  such  property  has  no 
present  market  value.  And  the  fact  that  an 
assignor  includes  in  the  inventory  notes  taken 
in  payment  for  property,  the  sale  of  which 
was  invalid  as  against  creditors,  instead  of  the 
property,  does  not  invalidate  the  assignment 
where  the  property  itself  is  enumerated  in 
the  assignment.  Adler  v.  Cloud,  42  S.  Car. 
272. 

South  Dakota. — Where  an  asset  was  left  out 
of  an  inventory  as  filed  in  the  clerk's  office, 
and  was  subsequently  inserted  in  the  inventory 


61 


by  the  president  of  the  assigning  corporation, 
without  a  special  verification  or  filing,  it  was 
held  not  to  be  such  an  irregularity  as  would 
vitiate  the  inventory  for  the  purpose  for  whic  h 
it  was  filed.    Wright  -'.  Lee,  2  S.  Dak.  597. 

Tennessee . — An  item  in  a  schedule  referring 
to  an  asset  as  "  all  moneys,  whether  in  my  said 
store  or  on  deposit  in  any  bank,"  etc.,  and 
a  statement  that  an  itemized  description  of 
notes  and  accounts  "will  be  found  in  my 
books  and  invoices  in  said  store,"  are  insuf- 
ficient under  the  Tennessee  statute.  Scheib- 
ler  v.  Mundinger,  86  Tenn.  674. 

Voidable  Assignment — Effect  as  to  Assignor. — 
A  deed  of  assignment,  which  is  voidable  be- 
cause the  schedules  are  defective,  is  good  as 
to  the  assignor,  and  a  second  assignment  by 
him  before  the  first  has  been  attacked  by  cred- 
itors passes  no  title,  even  though  the  first  as- 
signee has  not  taken  possession  of  the  assigned 
property.    Comer  i'.  Tabler,  44  Fed.  Rep.  467. 

1.  Large  and  Important  Omissions. — Pittsfield 
Nat.  Bank  v.  Tailer  (Supreme  Ct.),  19  N.  Y. 
Supp.937.   See  Turners.  Jaycox,  40N.Y.470. 

And  in  Georgia  substantial  omissions  in  a 
schedule  as  to  assets  or  claims  of  creditors  in- 
validate the  assignment,  and  the  omission  may 
not  be  corrected  afterwards.  Turnipseed  t'. 
Schaefer,  76  Ga.  109,  2  Am.  St.  Rep.  17;  Al- 
bany, etc.,  Iron,  etc.,  Co.  v.  Southern  Agri- 
cultural Works,  76  Ga.  135,  2  Am.  St.  Rep.  26. 

Where  the  assignor  omitted,  from  the 
schedule  attached  to  the  assignment,  the  right 
of  redemption  which  he  had  in  certain  prem- 
ises he  had  conveyed  for  the  security  of  a  debt, 
the  omission  was  held  fatal  to  the  assignment. 
McMillan  v.  Knapp,  76  Ga.  171,  2  Am.  St. 
Rep.  29;  Turnipseed  -'.  Schaefer,  76  Ga.  109, 
2  Am.  St.  Rep.  17. 

Verification. — In  Georgia  the  schedule  of  as- 
sets and  that  of  creditors  must  be  verified  by 
separate  affidavits,  or  the  assignment  will  be 
void.  Burns  -'.  Beck,  etc.,  Hardware  Co.,  83 
Ga.  471. 

Where  an  affidavit  verified  a  schedule  as  "  a 
true,  complete,  and  perfect  schedule  of  all  the 
property  of  which  I  am  possessed,"  it  was  held 
not  to  meet  the  requirements  of  the  statute,  as 
it  covered  only  the  property  actually  in  the 
assignor's  possession  at  the  time  the  assign- 
ment was  made.  McMillan  v.  Knapp,  76  Ga. 
171,  2  Am.  St.  Rep.  29. 

Nature  of  Obligation  to  be  Shown. —  Under 
the  Georgia  statute  of  1885,  requiring  that  a 
person  making  an  inventory  with  preference-; 
shall  attach  to  the  deed  a  full  and  complete 
inventory  and  schedule  of  all  debts,  witli 
names  and  residences  of  all  creditors  and 
the  amounts  due  them,  the  schedule  must 
show  the  nature  of  each  obligation,  and  not 
merely  the  amount.  August  v.  Calloway,  3c; 
Fed.  Rep.  381. 

Values  need  Not  be  Fixed. — It  is  not  essential 
to  the  validity  of  an  assignment  in  Georgia 
that  values  should  be  affixed  to  the  various 
items  of  property  included  in  the  inventory 
and  schedules  thereto  attached.  Anthony  v. 
Price,  92  Ga.  170. 
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9.  Assignee  as  Party — Acceptance. — The  assignee  is  sometimes  a  party  to  the 
instrument.1 

Acceptance  of  an  Assignment  is  necessary  to  constitute  the  assignee  a  trustee  for 
the  creditors;  but  it  may  be  valid,  though  he  refuses  to  accept.  If  made 
for  the  benefit  of  creditors,  the  assent  of  the  trustee  is  not  essential  to  its 
validity;  and  a  court  of  equity,  on  behalf  of  the  creditors,  will  enforce  the 
execution  of  the  trust.  The  assent  of  the  trustee  may  be  presumed  until 
the  contrary  appears.2 

10.  Assent  of  Creditors. — In  the  United  States  assignments  for  the  benefit 
of  creditors  are  generally  required  to  be  executed  only  by  the  assignor  and 
accepted  by  the  trustee.  As  a  general  rule  the  express  assent  or  joinder  of 
the  creditors  as  parties  to  the  making  of  the  assignment  has  not  been  regarded 
as  essential  to  its  validity.3 


Effect  of  Omissions  and  Inaccuracies — No  Gen- 
eral Rule. — Omissions  from  and  inaccuracies 
in  the  schedule  of  assets  and  schedule  of  cred- 
itors, which  the  law  requires  to  be  attached 
to  a  voluntary  assignment  by  an  insolvent 
debtor,  may  or  may  not  be  sufficient  to  invali- 
date the  assignment.  It  is  impracticable  to 
lay  down  any  rule  as  to  what  may  be  safely 
omitted  from  such  schedules.  In  each  partic- 
ular case  the  question  should  be  determined 
with  reference  to  the  number,  materiality, 
and  importance  of  the  omissions,  and  whether 
they  were  made  by  oversight  and  inadvertence, 
or  deliberately  and  with  intention  to  defraud. 
Wood  v.  Haynes,  92  Ga.  180. 

The  New  York  Assignment  Act  of  1877,  requir- 
ing that  the  inventory  of  a  debtor  making  an 
assignment  shall  state  the  sum  owing  to  each 
creditor  "with  the  true  cause  and  considera- 
tion therefor,"  does  not  require,  where  the 
indebtedness  consists  of  promissory  notes, 
that  the  inventory  should  state  what  they 
were  given  for.  A  statement  as  to  each  note 
of  its  date,  time  of  payment,  payee,  to  whom 
belonging,  and  the  amount  due  thereon,  is  suf- 
ficient.   Pratt  v.  Stevens,  94  N.  Y.  387. 

1.  This  is  usual  when  the  instrument  con- 
tains an  express  provision  for  its  execution 
by  the  assignee,  or  a  covenant  to  be  performed 
by  him.  Burrill  on  Assignment  (6th  ed.), 
p.  126. 

2.  Acceptance  of  Trust  by  Assignee. — Brevard 
v.  Neely,  2  Sneed  (Tenn.)  164;  State  v.  Be- 
noist,  37  Mo.  500. 

In  New  2'ork  the  assignee's  assent  may  be 
either  by  a  recital  embodied  in  the  assign- 
ment, and  he  may  sign  and  acknowledge  the 
instrument,  or  it  may  be  by  a  separate  writing 
duly  acknowledged,  either  at  the  end  of  or  in- 
dorsed upon  the  instrument,  but  apparently 
not  by  an  independent  document  physically 
separate  from  the  instrument.  Noyes  v. 
Wernberg,  15  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  164;  Franey  v.  Smith,  125  N.  Y.  44,  dis- 
approving Schwartz  v.  Soutter,  41  Hun  (N. 
Y.)  323.  See  also  Scott  v.  Mills,  115  N.  Y. 
376,  affirming  45  Hun  (N.  Y.)  263. 

Where,  under  the  old  law  in  force  in  New 
York,  a  deed  was  put  into  the  hands  of  the 
assignee,  and  he  hesitated  and  delayed  to  ac- 
cept it,  but  subsequently,  after  an  execution 
had  been  levied,  claimed  the  property  under 
it,  it  was  held  that  the  deed  did  not  operate 
against  the  execution,  for  there  was  a  clear 
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nonacceptance  in  fact  during  the  period  of 
delay.  Crosby  v.  Hillyer,  24  Wend.  (N.  Y.) 
280. 

In  Missouri  the  beneficial  interest  of  the 
creditors  vests  as  soon  as  the  assignment  is 
recorded,  irrespective  of  the  assignee's  accept- 
ance. Rendlemann  v.  Willard,  15  Mo.  App. 
375.  But  his  acceptance  is  necessary  to  bind 
him.    State  v.  Benoist,  37  Mo.  500. 

Acceptance  of  his  trust  by  an  assignee  is  in- 
dicated by  his  taking  possession  of  the  prop- 
erty and  notifying  creditors;  but  it  is  shown 
conclusively  by  his  joining  in  the  act  of  assign- 
ment, and  recording  it  when  executed.  Com- 
mercial Nat.  Bank  v.  Mosser,  57  Mich.  386. 

Effect  of  Assignee's  Nonacceptance. — The 
death  of  the  assignee,  or  his  refusal  to  accept 
the  trust,  does  not  defeat  the  assignment ;  the 
trust  remains,  and  a  court  of  equity  may  exe- 
cute it  or  appoint  a  trustee  who  can  and  will. 
Comer  v,  Tabler,  44  Fed.  Rep.  467. 

Wisconsin  Statute.  —  In  Wisconsin  the  as- 
signee must  indorse  his  consent  to  assume 
the  discharge  of  the  trust  on  the  assignment, 
in  the  presence  of  the  officer  taking  his  bond, 
and  if  such  indorsement  is  not  so  made  the 
assignee  acquires  no  right  to  the  assigned 
property  as  against  attaching  creditors.  Wad- 
leigh  v.  Merkle,  57  Wis.  517;  Scott  v.  Seaver, 
52  Wis.  175. 

3.  Shope,  J.,  in  Howe  v.  Warren,  154  111.  227. 

The  deed  of  assignment  passes  the  legal 
title  as  soon  as  executed  by  the  grantor  and 
the  trustee,  and  can  be  avoided  only  by  :he 
dissent  or  disclaimer,  express  or  implied, 
of  the  trust  creditors.  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409. 

In  England  the  rule  is  different,  and  the  as- 
signment is  revocable  until  the  creditors 
have  assented  to  it.  Johns  v.  James,  8  uh. 
Div.  744,  following  Garrard  v.  Lauderdale,  3 
Sim.  1. 

Assignment  to  One  Creditor  for  Himself  and 
Others  —  Acceptance.  —  "The  books  make  a 
wide  distinction  between  a  transfer  directly  to 
a  creditor  and  one  to  a  trustee  for  creditors. 
In  the  latter  case,  the  assent  of  the  trustee,  by 
acceptance  of  the  trust,  renders  the  assignment 
irrevocable.  That  fulfils  the  requirement  of 
two  parties  and  an  agreement  of  minds,  and 
the  assent  of  the  beneficiaries  is  not  necessary 
to  the  validity  of  the  assignment.  It  creates  a 
trust,  and  they  may  assent  and  claim  its  en- 
forcement after  attachment,  execution,  or 
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When  the  Assignment  Is  Manifestly  for  the  Advantage  of  the  Creditors,  with  no  provisions 
prejudicial  to  them,  their  assent  will  be  presumed  unless  the  contrary  appears, 
though  they  do  not  join  in  the  deed.1 

Creditors'  implied  Assent. — Creditors  may  become  parties  to  an  assignment  in 
other  ways  than  by  actually  signing  the  instrument,  as  by  coming  in  under  it 
for  the  purpose  of  obtaining  a  dividend.  They  ought  not  to  be  permitted  to 
enjoy  the  benefit  of  a  compromise,  and  at  the  same  time  repudiate  all  its 
obligations.2    Creditors  may  become  parties  by  filing  their  claims  under  the 


garnishment.  This  is  the  true  doctrine,  as 
we  think,  and  it  has  abundant  support.  Bur- 
rill  on  Assignments,  §  284  et  seq.;  Bump  on 
Fraudulent  Conveyances,  p.  324  ct  seq.;  Oak- 
ley v.  Hibbard,  1  Pin.  (Wis.)  674,  44  Am. 
Dec.  427;  Ingram  v.  Kirkpatrick,  6  Ired.  Eq. 
(N.  Car.)  463,  51  Am.  Dec.  428;  Skipwith  v. 
Cunningham,  8  Leigh  (Va.)  271,  31  Am.  Dec. 
642  ;  Brooks  v.  Marbury,  11  Wheat.  (U.  S.) 
78.  It  seems  also  to  be  affirmed  by  most  re- 
spectable courts  in  England  and  America,  that 
when  an  assignment  is  made,  not  to  a 
stranger,  a  mere  trustee,  but  to  a  creditor  in 
trust  for  others,  this  makes  the  required 
assent  of  all  to  the  assignment,  or  that  no 
other  assent  than  that  of  the  creditor  to 
whom  the  assignment  is  made  is  necessary. 
Hastings  v.  Baldwin,  17  Mass.  552;  Siggers 
v.  Evans,  32  Eng.  L.  &  Eq.  139."  Campbell, 
C.  J.,  in  Schoolfield  v.  Hirsh,  71  Miss.  55. 
See  also  Spencer  v.  Ford,  1  Rob.  ( Va.)  684. 

Conditions  by  Creditors. — A  proposition  was 
made  by  a  debtor  to  his  creditors,  to  secure 
their  debts  by  a  deed  of  trust  on  time,  with 
specified  provisions.  The  creditors  assented, 
provided  the  provisions  of  the  deed  were  sat- 
isfactorily arranged,  and  they  required  an 
early  answer.  No  answer  was  given,  but  a 
deed  of  trust  was  executed  three  months  after- 
wards, with  provisions  in  it  materially  dif- 
ferent from  those  proposed.  It  was  held  that 
the  creditors  were  not  bound  to  accept  the 
deed.    Rapley  v.  Cummins,  n  Ark.  689. 

1.  General  Rule — Assent  of  Creditors  Pre- 
sumed—  United  States. — Brown  v.  Minturn, 
2  Gall.  (U.  S.)  557;  Lawrence  v.  Davis,  3 
McLean  (U.  S.)  177. 

Arkansas. — Ewing  v.  Walker,  60  Ark.  503. 

California. — Forbes  v.  Scannell,  13  Cal. 
242. 

Florida. — Bellamy  v.  Bellamy,  6  Fla.  62; 
Brown  v.  Chamberlain,  9  Fla.  464. 

Georgia. — Jones  v.  Dougherty,  10  Ga.  273. 

Ioiva. — Price  v.  Parker,  11  Iowa  144. 

Massachusetts. — Ward  v.  Lewis,  4  Pick. 
(Mass.)  518;  Pingree  v.  Comstock,  18  Pick. 
(Mass.)  46.  Compare  May  v.  Wannemacher, 
in  Mass.  207;  Russell  v.  Woodward,  10  Pick. 
(Mass.)  408. 

New  Hampshire. — Fellows  v.  Greenleaf,43 
N.  H.421. 

New  York. — Nicoll  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522;  Ludington's  Petition,  5 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  307. 

North  Carolina. — Ingram  v.  Kirkpatrick,  6 
Ired.  Eq.  (N.  Car.)  463,  51  Am.  Dec.  428; 
Stimpson  v.  Fries,  2  Jones  Eq.  (N.  Car.)  156. 

Tennessee. — Weir  v.  Tannehill,  2  Yerg. 
(Tenn.)  57;  Robertson  v.  Sublett,  6  Humph. 
(Tenn.)  313. 


Vermont. — Hall  v.  Denison,  17  Vt.  310. 

An  assignor,  having  parted  with  the  title  to 
his  property  for  the  benefit  of  his  creditors, 
cannot  resume  that  title  at  his  pleasure  with- 
out his  creditors'  assent,  as  they  are  presumed 
to  have  accepted  the  assignment.  Comer  v. 
Tabler,  44  Fed.  Rep.  467. 

The  assent  of  preferred  creditors  to  a  deed 
of  assignment  will  be  implied,  where  the  in- 
strument is  beneficial  to  them,  but  the  law 
will  not  imply  an  assent  where  the  assign- 
ment has  been  made  with  the  intent  to  de- 
fraud the  grantor's  other  creditors.  Ashley 
v.  Robinson,  29  Ala.  112. 

The  assent  of  a  creditor  will  be  presumed 
to  a  deed  of  trust,  which  is  beneficial  to  him, 
and  which  does  not  delay  him  in  the  collec- 
tion of  his  debt,  and  this  assent  will  be  suf- 
ficient to  uphold  the  assignment  for  his  bene- 
fit, though  other  creditors  refuse  to  participate 
in  the  deed.  Mauldin  v.  Armistead,  14  Ala. 
702. 

Where  an  assignment  makes  the  preferred 
creditors  parties  but  does  not  require  them  to 
execute  it,  their  assent  will  be  presumed  if  it 
is  beneficial  to  them,  and  imposes  no  restric- 
tions on  their  rights.  Brown  v.  Lyon,  17  Ala. 
659.  To  the  same  effect  is  Truss  v.  Davidson, 
90  Ala.  359. 

The  assent  of  creditors  to  an  assignment  for 
their  benefit  may  be  presumed  where  a  re- 
lease is  not  a  condition  of  their  receiving  its 
avails.  Wheeler  Sumner,  4  Mason  (U.  S.) 
183;  Halsey  v.  Whitney,  4  Mason  (U.  S.)  206. 

Notice  to  Trustee. — Where  the  creditors  are 
not  required  to  be  parties  to  the  instrument, 
they  may  take  the  benefit  of  the  trust  by  notice 
to  the  trustee  within  the  time  named,  if  any, 
and  if  none,  then  within  a  reasonable  time  and 
before  a  distribution  of  the  property.  McFer- 
ran  v.  Davis,  70  Ga.  661. 

Time  Limited  for  Creditors  to  Become  Parties. — 
Where  the  assignment  provides  for  a  distribu- 
tion among  such  creditors  as  shall  become 
parties  thereto  within  a  limited  time,  a  cred- 
itor who  has  seasonable  notice  of  the  assign- 
ment cannot  become  a  party  after  the  lapse 
of  that  time,  without  consent  of  all  concerned, 
though  no  distribution  has  been  made  before 
he  requests  permission  to  become  a  party,  and 
though  a  release  of  the  debtor  is  not  stipulated 
for  in  the  assignment.  Phenix  Bank  v.  Sul- 
livan, 9  Pick.  (Mass.)  410.  See  also  Pearpoint 
v.  Graham,  4  Wash.  (U.  SO232.  See  infra, 
this  title,  Stipulations  for  Debtor's  Release. 

2.  Wallace  v.  Cumming,  27  La.  Ann.  631. 

Before  executing  a  bipartite  deed  of  as- 
signment, the  debtor  called  on  one  of  his 
creditors,  to  prevent  his  being  surprised  that 
he  was  about  assigning  his  property,  and 
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assignment  without  having  signed  the  instrument.1  And  suit  by  a  preferred 
creditor  for  the  appointment  of  a  receiver,  after  the  assignee  declines  to 
qualify,  constitutes  an  acceptance.2 

Whoro  the  Assignment  is  Onerous. — If  the  assignment  requires  some  act  to  be  done 
which  is  not  presumptively  for  the  benefit  of  the  creditors,  it  cannot  bind  them 
without  their  assent,  and  they  would  be  proper  parties  to  the  instrument.3 

When  Express  Assent  Necessary. — If  the  assignment  be  drawn  with  the  express 
design  that  it  shall  be  executed  by  the  creditors,  or  expressly  requires  their 
assent,  they  must  execute  it,  or  express  their  assent  as  required,  to  make  it 
binding  as  to  them.4 

Attack  by  Dissenting  Creditor — Fraud. — An  assignment  which  is  valid  on  its  face, 
and  in  fact  beneficial  to  the  creditors,  will  not  be  set  aside  at  the  suit  of  a 
dissenting  creditor  by  reason  of  the  assignor's  fraud,  where  there  was  no  notice 
to  the  assignee  or  the  creditors  of  the  alleged  fraud.5 

11.  Acknowledgment. — An  assignment  must  be  attested,  sworn  to,  or 
acknowledged.6 


showed  him  a  sketch  of  the  mode  in  which 
the  proceeds  were  to  be  appropriated,  and 
this  sketch,  so  far  as  it  regarded  the  creditor, 
was,  in  substance,  made  part  of  the  deed. 
It  was  held  that,  as  against  an  attaching 
creditor,  this  was  not  a  sufficient  assent  to  the 
assignment,  although  the  other  creditor  was 
preferred  therein.  Fall  River  Iron  Works 
Co.  v.  Croade,  15  Pick.  (Mass.)  11. 

1.  Bodley  v.  Goodrich,  7  How.  (U.  S.)  276. 

2.  Ewing  v.  Walker,  60  Ark.  503. 

3.  Assignment  Not  Presumptively  Beneficial. — 
For  example,  if  a  release  is  stipulated  for. 
Wakeman  v.  Grover,  4  Paige  (N.  Y.)  23,  ir 
Wend.  (N.  Y.)  187;  Drake  v.  Rogers,  6  Mo. 
317.  But  see  Gale  v.  Mensing,  20  Mo.  461,  64 
Am.  Dec.  197. 

The  fact  that  an  assignment  for  the  benefit 
of  creditors  contains  a  condition  that  the  as- 
signor shall  be  released  prevents  any  pre- 
sumption that  the  creditors  have  assented  to 
it.    McCain  v.  Pickens,  32  Ark.  399. 

4.  When  Creditors  should  Execute  Assignment. 
— Lawrence  v.  Davis,  3  McLean  (U.  S.)  177; 
Brown  v.  Lyon,  17  Ala.  659;  Shearer  v.  Lof- 
tin,  26  Ala.  703;  Hewlett  v.  Cutler,  137  Mass. 
285. 

But  in  Windham  v.  Patty,  62  Tex.  490,  the 
assignment,  on  its  face,  contemplated  three 
parties  to  it,  viz.,  the  makers,  the  assignee, 
and  the  creditors  "who  have  executed  or 
shall  hereafter  execute  or  accede  to  these 
presents."  The  deed  closed  with  these  words: 
"  And  the  parties  of  the  third  part,  by  their 
signatures  hereto,  express  their  consent  to 
this  arrangement,  and  accept  the  provisions 
for  them  made  herein."  It  was  signed  by 
only  the  makers  and  the  assignee.  It  was  held 
that  the  creditors  accepting  the  provisions  of 
the  deed  might  do  so  without  signing  it. 

"  In  cases  of  assignment  by  a  tripartite  in- 
strument it  is  generally  necessary  that  credit- 
ors should  execute  the  instrument  in  order 
to  give  it  full  effect,  because  such  is  the  in- 
tent with  which  it  is  made."  Wells,  J.,  in 
May  v.  Wannemacher,  in  Mass.  202. 

Verbal  Assent. — Under  an  assignment  for 
the  benefit  of  such  creditors  as  "verbally  or 
in  writing  assent"  to  it,  the  verbal  assent 
need  not  be  express,  but  may  be  by  language 
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or  conduct  which  reasonably  shows  their  as- 
sent. Nutter  v.  King,  152  Mass.  355.  In 
May  v.  Wannemacher,  in  Mass.  207,  Wells, 
J.,  says  that  when  not  otherwise  required  by 
the  form  of  the  instrument  of  assignment,  "it 
is  only  necessary  that  creditors  should  give 
such  assent  to  its  provisions  as  will  recognize 
and  affirm  the  acceptance  and  possession  of 
the  property  by  the  assignee,  as  made  and  held 
for  their  benefit  and  on  their  behalf,  in  ac- 
cordance with  the  terms  of  the  assignment. 
Russell  v.  Woodward,  10  Pick.  (Mass.)  408; 
Everett  v.  Walcott,  15  Pick.  (Mass.)  94." 

Where  No  Written  Assent  is  Called  for  by  the 
terms  of  the  assignment,  an  oral  assent  is 
sufficient.    Jones  v.  Tilton,  139  Mass.  418. 

Common-law  Assignment. — In  Texas  assent 
by  the  creditors  is  essential  to  the  taking 
effect  of  a  common-law  assignment.  Alliance 
Milling  Co.  v.  Eaton,  86  Tex.  401. 

But  the  Texas  statute  regulating  assign- 
ments by  insolvents  gives  effect  to  statutory 
assignments  independent  of  the  creditors' 
acceptance.  Tittle  v .  Vanleer  (Tex.  1895),  29 
S.  W.  Rep.  1065. 

Where  a  Debtor  Seeks  to  Postpone  the  Pay- 
ment of  His  Debts  by  conveying  property  in 
trust  to  pay  or  secure  them,  all  the  creditors 
must  assent  to  render  the  deed  valid,  that 
being  the  manifest  intention  of  the  grantor. 
Rankin  v.  Lodor,  21  Ala.  390. 

Such  a  deed  is  invalid  to  pass  title  to  the 
trustee  until  it  is  assented  to  by  the  creditors 
whose  debts  are  intended  to  be  secured  by  it. 
Until  such  assent,  the  deed  operates  only  as 
the  conveyance  of  a  power  which  is  revoca- 
ble by  the  debtor.  Elmes  v.  Sutherland,  7 
Ala.  262.    And  see  Kemp  v.  Porter,  7  Ala.  13S. 

5.  Fraud  of  Assignor — No  Notice  Thereof  to 
Assignee  or  Creditors. — Halseyw.  Connell  (Ala. 
1896),  20  So.  Rep.  445. 

6.  Acknowledgment  of  Assignments  —  Arew 
Tork. — The  New  York  Common  Pleas  held, 
in  1884,  that  any  defect  in  the  officer's  certifi- 
cate of  acknowledgment  (e.  g.,  referring  to 
the  assignee  as  the  party  "  described  in  and 
who  executed  the  same,"  instead  of  "the 
within  instrument")  made  the  assignment 
absolutely  void.  Smith  v.  Tim,  14  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  447,  practically  revers- 
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Where  Acknowledged. — In  some  states  an  assignment  is  not  required  by  the 
statute  to  be  acknowledged  in  the  county  where  the  grantor  resides,  but  must 
be  there  recorded.1 

Acknowledgment  out  of  state. — An  assignment  maybe  acknowledged  without  the 
state,  nothing  to  the  contrary  appearing  in  the  statute.2 

Personal  Acknowledgment. — It  is  enough  if  it  may  fairly  be  inferred  that  the 
assignor  appeared  in  person  to  acknowledge  the  assignment.3 


ingTim  v.  Smith,  13  Abb.  N.  Cas.  (  N.  Y. 
C.  PI.)  31. 

The  Supreme  Court,  however,  in  1885,  held 
that  the  words  "  the  same"  were  not  mean- 
ingless, and  that  the  officer  should  have  been 
allowed  to  testify  that  the  acknowledgment 
was  in  fact  made  in  due  form  at  the  time 
stated.     Claflin  v.  Smith,  35  Hun   (N.  Y.) 

372-  „  ,  , 

So  a  notary's  certificate  of  acknowledg- 
ment, if  defective,  can  be  corrected  by  him  so 
as  to  validate  the  assignment,  even  after  the 
assignor's  death.  Camp  v.  Buxton,  34  Hun 
(N.  Y.)  511. 

Following  the  signatures  to  an  assignment 
for  the  benefit  of  creditors  was  written  a 
notary's  certificate  of  acknowledgment.  It 
bore  the  same  date  as  the  assignment,  and 
stated  that  the  persons  named  were  to  the 
notary  known  "  to  be  the  individuals  described 
in  and  who  executed  the  same.  "  It  was  held 
that  "  the  same  "  referred  to  the  instrument  to 
which  the  certificate  was  appended,  and  that 
the  certificate  showed  a  due  acknowledgment 
of  the  instrument.  Smith  v.  Boyd,  101  N.  Y. 
472,  reversing-  10  Daly  (N.  Y.)  149. 

A  general  assignment  for  the  benefit  of 
creditors  is  not  in  contravention  of  the  pro- 
visions of  the  statute  because  the  affidavit 
declares  that  the  statements  made  are  in  all 
respects  just  and  true,  "to  deponent's  best 
knowledge,  information,  and  belief."  Pratt 
v.  Stevens,  94  N.  Y.  387. 

Florida. — The  provision  of  the  Florida  as- 
signment law  (c.  3891),  requiring  the  assignor 
to  make  and  subscribe  an  oath  in  writing  before 
some  officer  authorized  to  administer  oaths, 
to  the  effect  that  he  has  placed  in  the  hands 
of  his  assignee  all  of  his  property,  of  all  kinds 
whatsoever,  is  imperative,  and  a  failure  in  this 
matter  will  render  the  assignment  inoperative 
and  void.    Williams  v.  Crocker,  36  Fla.  61. 

Illinois. — The  failure  of  the  assignor  to  ac- 
knowledge his  assignment  of  personal  prop- 
erty when  possession  is  given  to  the  assignee, 
and  the  failure  of  the  latter  to  record  it,  will 
not  invalidate  it  or  deprive  the  County  Court 
of  jurisdiction  to  compel  the  execution  of  the 
trust.    Farwell  v.  Cohen,  138  111.  216. 

Maine. — The  Maine  statute  which  declares 
that  the  assignor  shall  make  oath  to  the  truth 
of  the  assignment  does  not  prescribe  any  par- 
ticular form  of  oath.  It  was  held  that  an  oath 
and  certificate  in  the  form  following  were  suffi- 
cient :  "  I,  L.,  do  solemnly  swear  that  I  have 
placed  and  assigned  all  my  property  of  every 
description  in  the  hands  of  said  B.,  to  be  di- 
vided among  all  my  creditors  who  shall  be- 
come parties  to  said  assignment  within  three 
months  from  the  date  thereof,  in  proportion  to 
their  respective  claims.  (Signed)  L. 

3  C.  of  L.-5 


"  York,  ss.  (date.)  Personally  appeared 
L.  and  made  oath  that  the  above  affidavit  by 
him  subscribed  is  true.  Before  me,  M.,  justice 
of  the  peace."  Thomas  v.  Clark,  65  Me. 
296. 

Massachusetts. — Two  sheets  of  paper,  one 
folded  within  the  other,  were  taken  by  a  scrive- 
ner, and  an  assignment  was  written  and  exe- 
cuted on  the  first  pages  of  the  first  sheet.  A 
magistrate  certified,  on  the  second  sheet,  that 
the  assignor  "within  named"  made  oath 
that  he  had  "  thereby  conveyed,"  etc.,  accord- 
ing to  "  the  statute  in  such  case  made  and 
provided."  Both  sheets  were  delivered  to  the 
assignees  and  kept  together;  and,  after  a 
schedule  of  the  property  assigned  had  been 
made  out  and  annexed,  the  two  sheets  were 
stitched  together.  It  was  held  that  the  cer- 
tificate was  "indorsed"  on  the  assignment 
within  the  statute  of  Massachusetts  of  1836,  c. 
238.    Brown  v.  Foster,  2  Met.  (Mass.)  152. 

Michigan. — Where  an  instrument,  purport- 
ing to  be  an  assignment  for  the  benefit  of 
creditors,  was  drawn  in  tripartite  as  if  to  be 
executed  by  the  assignors,  the  assignee,  and 
the  creditors,  and  was  signed  only  by  the  as- 
signors, and  the  assignee  signed  an  instru- 
ment, purporting  to  accept  the  trust,  and 
appointing  N.  and  S.,  two  of  the  assignors,  his 
agents,  with  full  power  to  perform  all  acts  in 
relation  to  the  trust  which  he  might  perform 
if  present ;  and  the  only  acknowledgment  to 
the  instrument  was  in  the  following  words  : 
"  Acknowledged  by  S.  this  fifth  day  of  Decem- 
ber, A.  D.  1859,  before  me,  T.  D.,  justice  of 
the  peace,"  it  was  held  that  there  was  not 
a  sufficient  acknowledgment  to  authorize  the 
instrument  to  be  recorded.  Ryerson  v.  El- 
dred,  18  Mich.  12. 

Nebraska. — A  deed  of  assignment  of  real 
and  personal  property  for  the  benefit  of  cred- 
itors, which  contains  no  acknowledgment  by 
the  assignor,  is  of  no  effect,  even  though  re- 
corded, as  against  the  assignor's  creditors. 
Heelan  v.  Hoagland,  10  Neb.  511. 

JVezv  Jersey. — In  New  Jersey  acknowledg- 
ment is  not  necessary  to  the  vesting  of  the 
estate  assigned.  Scull  v.  Reeves,  3  N.  J.  Eq. 
84,  29  Am.  Dec.  694. 

1.  The  words  in  the  first  section  of  the 
Illinois  Act  of  1877,  tnat  11  every  assignment 
shall  be  duly  acknowledged  and  recorded  in 
the  county  where  the  person  or  persons  mak- 
ing the  same  reside,"  do  not  require  the  deed 
to  be  acknowledged  in  the  county  of  the  grant- 
or's residence.  There  should  be  a  comma 
after  the  word  "acknowledged."  Zimmer- 
man -■.  Willard,  114111.  364.  See  also  Rendle- 
mann  v.  Willard,  15  Mo.  App.  375. 

2.  Zimmerman  v.  Willard,  114  111.  364. 

3.  Zimmerman  v.  Willard,  114  111.  364. 
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Defectivo    Acknowledgment — Subsequent    Attaching    Creditors — Notice. — A  defective 

acknowledgment  to  a  general  assignment  will  not  enable  a  subsequent 
attaching  creditor  with  actual  notice  of  the  assignment  to  acquire  a  lien  upon 
the  assigned  property  superior  to  the  interest  of  the  assignee.1 

12.  Recording-  Necessity  of  Recording. — Provision  is  made  by  statute  in  many 
st.in-s  that  an  assignment  for  the  benefit  of  creditors,  to  be  valid  as  against 
creditors,  must  be  registered  or  recorded,2  but  a  contrary  or  modified  doctrine 
prevails  in  other  states.3 


1.  Le  Moyne  v.  Braden,  87  Iowa  739. 

2.  Recording  Deed  of  Assignment. — Shufeldt 
V.  Jenkins,  22  Fed.  Rep.  359;  News,  Reissner, 
56  Ind.  118;  Eden  v.  Everson,  65  Ind.  113; 
Rendlemann  v.  Willard,  15  Mo.  App.  375; 
Lookout  Bank  v.  Noe,  86  Tenn.  21.  See  also 
statutes  of  various  states. 

Tennessee. — In  Tennessee  the  registration 
of  a  general  assignment  is  essential  to  render 
it  effectual  against  attaching  creditors  of  the 
assignor.  Lookout  Bank  v.  Noe,  86  Tenn. 
21.  See  also  Sinipkinson  v.  McGee,  4  Lea 
(Tenn.)  432. 

Dakota. — Under  statute  in  Dakota  an  as- 
signment for  the  benefit  of  creditors  is  void 
against  creditors  not  assenting  thereto  unless 
recorded.    Cannon  v.  Deming,  3  S.  Dak.  421. 

Virginia. — Under  statute  in  Virginia  it 
has  been  held  that  an  assignment  is  void  as  to 
creditors  until  recorded.  Shufeldt  v.  Jen- 
kins, 22  Fed.  Rep.  359. 

In  Pennsylvania  an  unrecorded  assignment 
is  void  as  against  creditors;  thus  where  A, 
being  largely  indebted,  executed  to  B,  an  at- 
torney for  some  of  his  creditors,  an  assignment 
of  "  numerous  claims  and  judgments"  in  pay- 
ment of  their  demands,  it  was  held  to  be  an 
assignment  for  the  benefit  of  creditors,  and, 
not  having  been  recorded  as  prescribed  by 
statute,  was  void  as  against  the  subsequent 
attaching  creditors.  Wallace  v.  Wainwright, 
87  Pa.  St.  263.  See  also  Driesbach  v.  Becker, 
34  Pa.  St.  152;  Flanagin  v.  Wetherill,  5 
Whart.  (Pa.)  280. 

Assignment  for  Benefit  of  Particular  Creditors. 
— Under  statute  also  in  Pennsylvania  it  has 
been  held  that  an  assignment  to  a  trustee  for 
the  benefit  of  part  of  the  assignor's  creditors 
is  to  be  recorded  in  like  manner  as  an  assign- 
ment for  the  benefit  of  all  the  creditors  of  the 
assignor.  Murphy's  Assignment,  2  Pittsb. 
(Pa.)  271;  Englebert  v.  Blanjot,  2  Whart. 
(Pa.)  240. 

Assignment  in  the  Form  of  Power  of  Attor- 
ney.— Under  the  same  statute,  an  assignment, 
though  in  the  form  of  a  power  of  attorney,  is 
required  to  be  recorded  as  against  an  attach- 
ment by  a  creditor  of  the  assignor.  Watson 
v.  Bagaley,  12  Pa.  St.  164,  51  Am.  Dec.  595. 

Mortgages. — But  mortgages  of  real  or  per- 
sonal estate,  given  to  secure  the  payment  of 
money  or  debts,  are  not  within  the  fifth  sec- 
tion of  the  Pennsylvania  Act  of  24th  of  March, 
1818,  requiring  deeds  of  assignment  to  be  re- 
corded within  thirty  days.  Ridgway  v.  Stew- 
art, 4  W.  &  S.  (Pa.)  383. 

Confession  of  Judgment.  —  Confession  of  a 
judgment  by  a  debtor  to  a  trustee,  for  the 
payment  of  certain  specified  creditors,  is  not 
an  assignment  for  the  benefit  of  the  creditors, 


and  does  not  require  to  be  recorded  under  the 
Pennsylvania  statute.  Guy  v.  Mcllree,  26 
Pa.  St.  92. 

Assignment  Made  Directly  to  Creditors. — An 

assignment  made  directly  to  creditors  bene- 
ficially interested  in  it,  either  as  a  collateral 
security  or  in  satisfaction,  is  not  an  assign- 
ment in  trust,  and  need  not  be  recorded  under 
the  Pennsylvania  Act  of  24th  of  March,  1818. 
Chaffees  v.  Risk,  24  Pa.  St.  432. 

Validity  of  Unrecorded  Assignment  as  against 
Subsequent  Assignee. — Under  Pennsylvania 
statute,  an  assignment  for  creditors  which 
was  not  recorded  within  thirty  days  was  held 
to  be  valid  as  to  a  subsequent  voluntary  as- 
signee. Seal  v.  Duffy,  4  Pa.  St.  274,  45  Am. 
Dec.  691. 

But  an  assignment  in  trust  for  a  single 
creditor,  which  was  not  recorded,  was  held 
to  be  void  as  against  a  subsequent  general  as- 
signment for  the  benefit  of  all  the  assignor's 
creditors  which  was  recorded.  Kern  v. 
Powell,  98  Pa.  St.  253. 

In  Indiana  the  Title  to  Real  Estate  assigned 
by  a  debtor  under  the  act  "providing  for 
voluntary  assignments"  (1  Rev.  Stat.  1876,  p. 
142)  has  been  held  not  to  pass  to  the  assignee 
until  such  assignment  has  been  fully  recorded. 
New  v.  Reissner,  56  Ind.  118. 

And  the  same  has  been  held  to  be  true  of 
an  assignment  of  personal  property.  Forkner 
v.  Shafer,  56  Ind.  120. 

3.  In  Arkansas  registration  of  a  deed  of 
assignment  for  the  benefit  of  creditors  has 
been  held  not  to  be  necessary  to  vest  the  title 
in  the  assignee  as  against  the  assignor  and 
attachment  or  execution  creditors.  Thatcher 
v.  Franklin,  37  Ark.  64;  Excelsior  Mfg.  Co.  v. 
Owens,  58  Ark.  556. 

South  Carolina. — In  South  Carolina  it  has 
been  held  that  to  give  a  bona  fide  assignment, 
made  for  the  general  benefit  of  creditors,  a 
priority  over  a  judgment  afterwards  obtained, 
it  is  not  necessary  that  it  be  recorded.  Bush 
v.  Waring,  1  Bay  (S.  Car.)  90. 

Kentucky.  — In  Kentucky  an  assignee  ac- 
quires an  equitable  title  by  the  delivery  to  him 
of  the  assignment  duly  executed  and  acknowl- 
edged, though  not  lodged  for  record,  and  its 
equity  is  superior  to  that  created  by  the  sub- 
sequent levy  of  an  attachment  upon  the  as- 
signed property.  Covington  First  Nat.  Bank 
v.  Kiefer  Milling  Co.,  95  Ky.  97. 

loiva. — A  doctrine  similar  to  the  above  has 
been  declared  in  Iowa.  American  v.  Frank, 
62  Iowa  202.  The  court  in  this  case  said : 
"  The  provision  as  to  recording  the  assign- 
ment is  intended  for  the  protection  of  subse- 
quent purchasers." 

Minnesota. — In  Minnesota  the  record  of  an 
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Where  Possession  Accompanies  Assignment. — Where,  however,  possession  accom- 
panies the  assignment  of  personal  property,  the  recording  of  the  deed  is 
unnecessary.1 

Notice  as  Substitute  for  Recording. — In  Texas  actual  notice  to  a  creditor  or  his 
attorney  of  an  assignment  preferring  other  creditors  is  equivalent  to  regis- 
tration.2 And  in  Massachusetts,  under  statute,  it  has  been  held  that  an 
assignment  of  real  estate,  duly  notified  in  a  newspaper,  as  required  by  the 
statute,  is  valid  as  against  an  attaching  creditor  although  not  recorded  in  the 
registry  of  deeds.3  But  in  Tennessee  it  has  been  held  that  attaching  creditors 
are  not  affected  by  a  notice  of  an  unregistered  assignment.4 

Place  of  Record. — In  some  of  the  states  having  statutory  provisions  in  regard 
to  the  recording  of  assignments,  it  is  provided  that  the  assignment  is  to  be 
recorded  in  the  county  where  the  assignor  resides.5 


assignment  provided  for  in  section  31  of  the 
assignment  law  (Gen.  Stat.  1878,  c.  41)  is  not 
essential  to  the  validity  of  the  assignment. 
Perkins  v.  Zarracher,  32  Minn.  71. 

Moreover,  it  has  been  held  that  the  Minne- 
sota statute  of  1887,  in  terms  declaring  assign- 
ments invalid  as  to  realty,  until  recorded  in 
the  office  of  the  register,  is  construed  as 
merely  a  registry  law  intended  for  the  protec- 
tion of  subsequent  purchasers,  and  not  as 
making  the  recording  essential  to  the  validity 
of  the  assignment  as  respects  those  not  preju- 
diced by  neglect  to  make  such  record,  and 
accordingly  that  an  unrecorded  assignment 
will  prevail  as  against  a  subsequent  judgment 
levy.  Paulson  v.  Clough,  40  Minn.  494. 
This  case  is  followed  in  Thompson  v.  Ellenz, 
58  Minn.  301. 

Neiv  York. — In  New  York  it  has  been  held 
that  an  assignment  for  the  benefit  of  credit- 
ors, executed  as  prescribed  by  the  General 
Assignment  Act  (c.  466,  Laws  of  1877, 
amended  by  c.  318,  Laws  of  1878)  takes 
effect  as  to  property  in  that  state  from  the 
time  of  its  delivery,  not  from  the  time  of  its 
record  in  the  proper  county,  and  that,  conse- 
quently, failure  to  record  does  not  render  the 
property  liable  to  attachment.  Nicoll  v. 
Spowers,  105  N.  Y.  1 ;  Warner  v.  Jaffray,  96 
N.  Y.  248,  48  Am.  Rep.  616;  McBlain  v. 
Speelman,  35  Hun  (N.  Y.)  263. 

Ohio. — In  Ohio  it  has  been  held  that  an 
assignment  of  real  estate  takes  effect  as  to  all 
persons  from  the  time  of  its  delivery  to  the 
Probate  Court  of  the  county  in  which  the 
assignor  resided  at  the  time  of  its  execution, 
and  that  it  is  not  necessary  that  it  be  filed  for 
record  with  the  recorder  of  deeds.  Betz  v. 
Snyder,  48  Ohio  St.  492. 

California. — Under  the  California  Code,  as 
it  was  prior  to  the  amendment  of  1889,  provid- 
ing that  "an  assignment  for  the  benefit  of 
creditors  is  void  against  creditors  of  the  as- 
signor and  against  purchasers  and  encum- 
brancers in  good  faith  and  for  value,"  unless 
it  is  properly  recorded,  an  unrecorded  as- 
signment is  valid  as  against  the  assignor  and 
all  creditors  assenting  to  it,  and  is  void 
against  nonconsenting  creditors  only  when 
they  were  such  at  the  time  it  was  executed, 
and  not  against  those  who  have  subsequently 
become  such.     Wilhoit  v.  Lyons,  98  Cal.  409. 

And  an  assignment  is  sufficiently  recorded 
under   the  code    as  against  nonconsenting 
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creditors  if  it  is  acknowledged  or  proved  and 
certified  and  deposited  in  the  recorder's  office 
for  record  with  the  proper  officer,  and  is  not 
invalidated  by  want  of  record  in  the  proper 
book  of  records,  and  the  only  question  that 
can  arise  by  reason  of  the  improper  record  is 
as  to  the  effect  of  it  upon  subsequent  pur- 
chasers or  mortgagees  in  good  faith  and  for 
value.    Watkins  v.  Wilhoit,  104  Cal.  395. 

1.  Possession  Accompanying  Assignment.  — 
Feltenstein  v.  Stein,  157  111.  19;  Farwell  v. 
Cohen,  138  111.  216;  Meeker  v.  Sanders,  6 
Iowa  61 ;  Dawson  v.  Crossen,  10  Oregon  41. 

In  Missouri  taking  possession  by  the  as- 
signee has  been  held  equivalent  to  recording, 
at  least  until  a  reasonable  time  for  the  record- 
ing has  elapsed.    Wiset'.  Wimer,  23  Mo.  237. 

2.  Notice  Instead  of  Registration. — Van  Hook 
v.  Walton,  28  Tex.  59.  Such  notice  may  be 
established  by  circumstantial  evidence.  Van 
Hook  v.  Walton,  28  Tex.  59. 

3.  Guilford  v.  Childs,  22  Pick.  (Mass.)  434. 

4.  Lookout  Bank  v.  Noe,  86  Tenn.  21. 

5.  Where  Assignments  to  he  Recorded. — Zim- 
merman v.  Willard,  114  111.  364;  Schuylkill 
Bank  v.  Reigart,  4  Pa.  St.  477;  Weber  v. 
Samuel,  7  Pa.  St.  499. 

Recording  at  Place  of  Business.  —  Under 
statute  in  Maryland  an  assignment  of  personal 
property  must  be  recorded  in  the  count}'  or 
city  where  the  assignors  resided,  and  a  record- 
ing in  the  place  where  the  assignors  carried 
on  business  has  been  held  to  be  insufficient. 
Stiefel  v.  Barton,  73  Md.  408. 

Assignments  of  Realty. — In  Pennsylvania  a 
voluntary  assignment  of  real  estate  for  the 
benefit  of  creditors,  not  recorded  in  the  county 
in  which  the  land  was  situated,  has  been  held 
invalid  as  against  a  subsequent  purchaser 
from  the  assignor  without  notice  of  the  assign- 
ment, even  though  it  was  recorded  in  the 
county  in  which  the  assignor  resided,  within 
thirty  days,  in  pursuance  of  section  5  of  the  Act 
of  March  24,  1818.  Dougherty  v.  Darrach,  15 
Pa.  St.  399. 

Land  in  Different  Counties. — Where  a  debtor, 
owning  different  tracts  of  real  estate  situated 
in  different  counties,  makes  an  assignment  of 
the  same  by  deed  of  conveyance  to  a  trustee 
for  the  benefit  of  his  creditors,  the  deed  must 
be  recorded  in  each  of  the  said  counties. 
Switzer  v.  Miller,  58  Ind.  561. 

Assignment  hy  a  Nonresident. — In  Connecti- 
cut it  has  been  held  that  where  a  debt  due  from 
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Time  of  Recording. — Moreover,  in  many  of  the  states,  the  time  within  which 
an  assignment  shall  be  recorded  is  specified  by  statute.1 

By  Whom  Deed  may  be  Recorded. — In  Pennsylvania  it  has  been  held  that  an 
assignment  may  be  placed  upon  record  by  the  assignor,  or  by  any  one  having 
a  legal  or  beneficial  interest  in  the  trust.2 

13.  Delivery. — The  general  rule  is  that  actual  delivery  to  the  assignee,3  or 


an  Incorporated  insurance  company  in  this 
state  to  A,  a  citizen  of  Ohio,  was,  with  other 
property,  assigned  in  Ohio  by  A  to  B,  a  citi- 
zen of  Ohio,  in  trust  for  the  creditors  of  A, 
but  the  assignment  was  not  lodged  for  record 
in  the  office  of  any  Court  of  Probate  in  Con- 
necticut, such  assignment,  being  valid  by  the 
laws  of  Ohio,  was  valid  also  in  Connecticut 
against  the  subsequent  attachment  of  C,  resid- 
ing in  Pennsylvania.  Atwood  v.  Protection 
Ins.  Co.,  14  Conn.  555. 

In  Pennsylvania,  however,  the  assignment 
by  a  nonresident  of  personal  or  real  property 
situated  in  that  state  may  be  recorded  in  the 
county  where  the  assigned  property  is  situ- 
ated. Smith's  Appeal,  104  Pa.  St.  381;  Evans 
■v.  Dunkelberger,  3  Grant's  Cas.  (Pa.)  134; 
Philson  v.  Barnes,  50  Pa.  St.  230.  See  War- 
ner v.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616, 
where  the  law  in  Pennsylvania  is  recognized. 

In  Neva  York  statutory  provisions  similar 
to  those  in  Pennsylvania  have  been  made. 
Scott  v.  Guthrie,  10  Bosw.  (N.  Y.)  408. 

1.  Time  of  Recording  Assignment. — In  Penn- 
sylvania an  assignment,  to  be  valid,  must  be 
recorded  within  thirty  days.  Stewart  v. 
M'Minn,  5  W.  &  S.  (Pa.)  100,  39A1T1.  Dec.  115. 

Moreover,  it  has  been  held  in  this  state  that 
where  the  assignee  named  in  a  deed  of  assign- 
ment for  the  benefit  of  creditors  declines  to  ac- 
cept the  trust,  and  in  his  stead  another  is  ap- 
pointed, thirty  days  is  allowed  by  statute  within 
which  to  record  the  deed,  which  runs  from  its 
date,  and  not  from  the  time  of  the  appoint- 
ment of  the  new  assignee ;  and  hence,  where 
the  new  assignee  did  not  record  the  deed  of 
assignment  until  after  thirty  days  from  its 
execution  by  the  assignors,  it  was  held,  as  to 
the  creditors,  to  be  null  and  void,  and  the. 
fund  in  the  hands  of  the  assignee  was  liable 
to  attachment  by  them.  Johnson  v.  Herring, 
46  Pa.  St.  415.  See  also  Lane's  Appeal,  82 
Pa.  St.  289. 

Under  statute,  in  Nebraska,  assignments 
are  required  to  be  recorded  within  twenty- 
four  hours  after  their  execution.  Wells  v. 
Lamb,  19  Neb.  355. 

But  in  Lancaster  County  Bank  v.  Horn,  34 
Neb.  742,  it  w;ts  held  that  an  assignment  by  a 
debtor,  of  personal  property  for  the  benefit  of 
creditors,  will  not  be  invalid  because  not  re- 
corded, if  filed  in  the  county  clerk's  office 
within  twenty-four  hours  after  being  made. 

Under  the  statute  requiring  an  assignment 
of  property  for  the  benefit  of  creditors  to  be 
recorded  within  twenty-four  hours  after  its 
execution,  the  word  "  execution"  was  held  to 
include  the  delivery  of  the  assignment  and 
the  surrender  of  control  over  it.  Wells  v. 
Lamb,  19  Neb.  355. 

Indiana. — In  Fordyce  v.  Pipher,  84  Ind.  86, 
it  was  held  that  a  voluntary  assignment  for 
the  benefit  of  creditors,  not  recorded  within 
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ten  days,  as  required  by  section  2663,  Rev. 
Stat.  1881,  is  not  admissible  in  evidence. 

In  Texas,  under  a  statute  providing  that  the 
assignee  shall  forthwith,  after  the  execution 
and  delivery  of  a  deed  of  assignment,  cause 
the  same  to  be  recorded,  it  has  been  held 
that  the  validity  of  the  assignment  and  its 
completeness  to  pass  the  title  to  the  property 
do  not  depend  upon  the  act  of  registering  the 
deed,  and  where  one  of  the  assignor's  creditors 
sued  out  a  writ  of  attachment  a  few  minutes 
before  the  deed  of  assignment  was  registered, 
but  it  was  not  executed  until  a  few  minutes 
after  such  registry,  it  was  held  to  be  sufficient 
as  establishing  the  validity  of  the  assignment 
that  the  deed  of  assignment  was  recorded  on 
the  day  the  assignee  received  it.  Piggott  v. 
Schram,  64  Tex.  447. 

Maryland. — Where,  on  the  26th  of  Sep- 
tember, 1868,  K.  made  a  deed  for  the  benefit 
of  creditors  of  all  her  property,  real  and  per- 
sonal, to  H.,  who  entered  into  an  agreement 
with  K.  "  not  to  put  it  on  record  for  a  few 
days,"  and  the  deed  was  presented  for  record 
and  recorded  on  the  19th  of  October  follow- 
ing, it  was  held  that  there  being  no  purchas- 
ers without  notice  contesting  the  validity  of 
the  deed,  and  no  persons  claiming  to  have  be- 
come creditors  since  the  time  of  its  execution, 
and  its  provisions  being  for  the  benefit  of  all 
the  creditors  of  the  grantor,  and  such  a  deed  as 
the  law  authorizes  for  that  purpose,  it  was  not 
in  such  prejudice  of  their  rights  as  to  bring 
it  within  the  provision  of  the  law  requiring, 
under  certain  circumstances,  the  conveyance 
of  personal  property  to  be  recorded  within 
twenty  days.    Hoopes  v.  Knell,  31  Md.  550. 

Connecticut. — In  Connecticut,  where  an  as- 
signment was  executed  on  the  20th  day  of  June, 
and  for  certain  reasons  was  not  lodged  with 
the  Court  of  Probate  until  the  nth  of  July 
following,  when  it  was  received  and  recorded, 
and  a  creditor  of  the  assignor,  with  knowledge 
of  the  assignment,  attached  a  part  of  the  per- 
sonal property  assigned  on  the  8th  day  of  Sep- 
tember following,  it  was  held  that  whether 
the  delay  under  the  circumstances  was  reason- 
able or  not,  the  assignment  was  lodged  in  suf- 
ficient season  as  against  such  attaching  cred- 
itor.   .Strong  v.  Carrier,  17  Conn.  319. 

2.  Marks's  Appeal,  8s  Pa.  St.  231 ;  Read  v. 
Robinson,  6  W.  &  S.  (Pa.)  329. 

3.  Necessity  of  Actual  Delivery  of  Assignment. 
— Marston  v.  Coburn,  17  Mass.  454.  Here  an 
attachment  levied  after  some  of  the  creditors 
had  executed  the  assignment,  but  before  it  was 
delivered  to  the  trustees,  was  held  good  as 
against  the  latter.  Compare  Forbes  -•.  Sc:in- 
nell,  13  Cal.  243. 

Placing  Deed  on  Record  Evidence  of  Delivery. 
— In  Ewing  v.  Walker,  60  Ark.  503,  the  deed 
was  placed  on  record,  but  the  assignee  named 
in  it,  a  clerk  of  the  assignor,  declined  the  trust, 
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his  agent,  is  essential  to  the  validity  of  the  assignment.1 

Time  of  Taking  Effect. — A  deed  of  assignment,  by  which  the  debtor's  property 
is  appropriated  absolutely  and  unconditionally  to  the  payment  of  his  debts, 
takes  effect  from  the  date  of  its  delivery  to  the  assignee  on  the  latter  taking 
immediate  possession  of  the  property  conveyed.2  And  this,  notwithstanding 
it  requires  the  rest  of  the  grantor's  creditors  to  execute  it  within  a  specified 
time  as  a  condition  to  their  participation  in  the  residue.3  Until  actual 
delivery,  however,  title  does  not  pass  to  the  assignee  although  he  may  have 
previously  signed  the  assent  required  by  the  statute.'* 

Delivery  to  One  of  the  Assignees. — Delivery  of  the  assignment  to  one  of  two 
assignees  is  sufficient.5 

Unauthorized  Delivery  by  Assignor's  Attorney. — An  assignment  executed  and  placed 
in  the  hands  of  the  assignor's  attorney,  with  instructions  not  to  deliver  it  on 
that  day,  does  not  become  operative  as  to  creditors  until  a  delivery  to  the 
assignee  by  the  authority  of  the  assignor.6 

Parol  Evidence  to  Show  Delivery  to  have  Been  Conditional. — When  the  deed  purports 
to  be  absolute,  parol  evidence  is  inadmissible  to  show  that  the  delivery  was 
conditional ;  as,  for  instance,  that  it  was  to  take  effect  when  the  instrument 


and  on  the  same  day  a  receiver  was  appointed 
upon  the  application  of  the  preferred  creditors. 
It  was  held  that  the  act  of  recording  the  deed 
constituted  a  sufficient  delivery. 

1.  Delivery  to  Agent. — Mcllhargy  v.  Cham- 
bers, 117  N.  Y.  532. 

H.,  a  storekeeper  in  western  Michigan,  exe- 
cuted an  assignment  for  the  benefit  of  his 
creditors  to  C,  a  member  of  a  Detroit  firm 
to  which  H.  was  indebted,  C.  having  pre- 
viously agreed  to  settle  up  his  business  for 
him  in  case  he  had  to  suspend.  H.  delivered 
the  assignment  to  an  agent  of  the  firm,  who 
left  him  in  possession,  notified  his  principals 
by  telegraph,  and  took  the  assignment  to  De- 
troit, where  he  delivered  it  next  day  to  C, 
who  was  out  of  town  when  he  arrived,  but 
who,  on  returning  and  receiving  it,  immedi- 
ately indorsed  his  acceptance,  and  set  out  to 
take  possession.  But  on  the  day  when  the  as- 
signment was  executed,  after  the  agent  had 
left  the  place,  an  attachment  was  levied  on 
H.'s  goods  by  another  creditor.  It  was  held 
that  the  assignment  took  effect  as  soon  as  the 
agent  started  for  Detroit  and  it  was  beyond 
H.'s  control,  and  that  it  was  sufficiently  per- 
fected by  acceptance  and  delivery  to  defeat 
the  levy.  Stamp  v.  Case,  41  Mich.  267,  32 
Am.  Rep.  156. 

2.  Truss  v.  Davidson,  90  Ala.  359. 

In  New  York  a  general  assignment  executed 
in  accordance  with  the  General  Assignment 
Act  (c.  466,  Laws  1877,  as  amended  by  c. 
318,  Laws  1878)  takes  effect,  so  far  as  property 
situated  in  the  state  is  concerned,  from  the 
time  of  delivery;  all  requirements  subsequent 
to  the  delivery  are  directory  merely,  and  an 
omission  to  follow  any  of  them  does  not  vitiate 
the  assignment.  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Rep.  616. 

In  Nicoll  v.  Spowers,  105  N.  Y.  1,  it  was  held 
that  the  assignment  takes  effect,  as  to  property 
in  New  York,  from  the  time  of  delivery,  and 
not  from  the  time  of  record. 

Under  the  Texas  statute  the  title  to  the  as- 
signed property  passes  to  the  assignee  with  the 
delivery  of  the  deed  of  assignment,  although 


his  rights  are  not  complete  before  the  filing 
of  the  bond ;  after  delivery,  creditors  cannot 
attach.  Schoolher  v.  Hutchins,  66  Tex. 
324- 

3.  Brown  v.  Lyon,  17  Ala.  659. 

4.  Mcllhargy  v.  Chambers,  117  N.  Y.  532. 
Here  Danforth,  J.,  said:  "  Delivery  is  as  es- 
sential since  the  statute  of  assignments  as 
before  its  passage.  It  is  the  final  act  without 
which  all  other  formalities  are  ineffectual,  and 
the  real  date  of  the  instrument  is  the  time  of 
its  delivery.  Until  that  event,  the  assignment 
could  not  become  operative,  whatever  lan- 
guage on  the  part  of  the  proposed  assignee  had 
been  written  on  it.  The  mere  taking  of  an 
instrument  into  his  hands  by  the  grantee,  even 
if  he  retained  it,  would  amount  to  nothing  if 
the  circumstances  showed  that  he  did  not  re- 
ceive or  hold  it  as  an  effective  conveyance. 
Jackson  v.  Richards,  6  Cow.  (N.  Y.)  617.  In 
that  case,  as  also  in  Crosby  :\  Hillyer,  24 
Wend.  (N.  Y.)  284,  and  in  Brackett  v.  Barney, 
28  N.  Y.  333,  it  is  held  that  the  question  of 
delivery  involving  acceptance  is  always  one 
of  intention,  depending  on  the  circumstances 
of  the  transaction.  In  the  cases  referred  to,  it 
is  held  that  the  deed  may  even  be  delivered 
to  the  grantee  to  await  his  determination 
whether  he  will  accept  it  or  not.  So  it  may 
be  assented  to  by  him  to  await  the  determina- 
tion of  the  grantor  whether  he  will  deliver  it 
or  not.  So  an  assignment  may  be  agreed  to  by 
the  assignee  to  await  complete  execution  and 
delivery  by  the  assignor.  In  none  of  these 
cases  is  effect  given  to  the  instrument  unless 
an  absolute  delivery  was  intended." 

Under  New  Hampshire  General  Laws,  c. 
140,  the  assignment  does  not  take  effect  until 
delivered,  and  a  creditor's  proof  of  claim  is 
seasonably  made  if  filed  within  six  months 
of  the  delivery,  although  the  assignment  was 
executed  and  sworn  to  before  delivery.  Hill 
v.  Rolfe,  61  N.  H.  351. 

5.  Hodenpuhl  v.  I  lines,  160  Pa.  St.  469. 

6.  Kingston  v.  Koch,  57  Hun  (N.  Y.)  12; 
South  Danvers  Nat.  Bank  v.  Stevens,  5  N. 
Y.  App.  Div.  392.    See  also  Reichenbach  v. 
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should  be  signed  by  the  major  part  in  interest  of  the  creditors.1 

A  Delivery  of  chattels  by  assignor  to  assignee,  with  the  intent  that  he  shall  hold 
under  an  assignment  about  to  be  executed,  and  which  is  so  executed,  is  a  good 
delivery  in  law  to  the  assignee  as  against  a  subsequent  attachment.2 

Symbolical  Delivery  of  Possession. — Delivery  of  the  keys  of  a  store  containing 
goods  assigned  for  creditors  is  a  good  symbolical  delivery,  especially  when 
followed  by  actual  possession  taken  within  a  reasonable  time.3 

Execution  by  One  Partner  on  Sunday — Delivery  on  Secular  Day. — A  voluntary  assignment, 
duly  executed  and  delivered  by  one  of  two  partners  on  a  secular  day,  is  not 
invalidated  by  the  fact  that  the  other  partner  signed  it  on  Sunday.4 

14.  Assignee's  Bond. — The  statutes  require  the  assignee  within  a  specified 
time  to  make  and  execute  a  bond,  with  good  and  sufficient  security,  to  be 
approved  by  the  clerk  of  the  court,  or  other  designated  officer,  conditioned 
that  he  shall  execute  the  trust  confided  to  him,  sell  the  property  to  the  best 
advantage,  and  pay  the  proceeds  thereof  to  the  creditors  mentioned  in  the 
assignment,  and  faithfully  perform  the  duties  according  to  law.5 

Powers  of  Assignee  before  Filing  Bond. — Under  the  statutes  of  several  of  the  states 
the  assignee  is  not  authorized  to  take  possession,  sell,  or  in  any  way  to  manage 
or  control  the  property  assigned  until  the  bond  is  filed.6  In  such  cases  a 
stipulation  that  the  assignee  shall  take  possession  of  the  property  before  he 
gives  the  bond  is  void;  and  no  inquiry  is  allowed  to  show  that  no  fraud  was 
intended,  or  that  the  statute  was  violated  for  an  honest  purpose.17 

The  More  Common  Provision,  however,  is  that  the  assignee  may  formally  accept 


Winkhaus,  67  How.  Pr.  (N.  Y.  C.  PI.)  512; 
Chapin  v.  Thompson,  89  N.  Y.  270. 

1.  Conditional    Delivery  —  Parol  Evidence. — 

Ward  v.  Lewis,  4  Pick.  (Mass.)  518. 

2.  Greeley  v.  Hull,  23  Fla.  361. 

3.  Feltenstein  v.  Stein,  157  111.  19. 

A  Symbolical  Delivery,  by  an  assignor  for 
the  benefit  of  creditors,  to  his  assignee,  by 
delivering  the  keys  of  his  store,  his  books, 
etc.,  accompanied  by  the  assignee's  hiring  the 
clerk  of  the  assignor  and  continuing  him  in 
charge,  and  by  the  assignor's  ceasing  to  have 
any  control  over  the  assets,  is  sufficient  evi- 
dence of  a  delivery  to  satisfy  the  statute  of 
frauds.  Parker  v.  Jervis,  3  Abb.  App.  Dec. 
(N.  Y.)  449. 

4.  Farwell  v.  Webster,  71  Wis.  485. 

5.  Omission  of  Clerk  to  Indorse  Approval  on 
Bond. — The  assignee's  bond  required  by  the 
Michigan  statute  is  not  invalidated  by  an 
omission  of  the  county  clerk  to  indorse  his 
approval  on  it  within  the  ten  days  required. 
Munson  v.  Ellis,  58  Mich.  331. 

Failure  to  Make  Penalty  of  the  Bond  Double  the 
Amount  of  the  Inventory  will  not,  in  Michigan, 
render  the  assigmnent  void.  Munson  v.  Ellis, 
58  Mich.  331. 

Affidavit  of  Surety. — Where,  as  in  Wiscon- 
sin, the  statute  requires  that  the  affidavit  of  a 
surety  on  the  assignee's  bond  shall  allege  that 
he  is  a  freeholder  of  the  state,  an  omission  of 
this  allegation  is  fatal  to  the  validity  of  the 
assignment.    Auley  v.  Osterman,  65  Wis.  118. 

Curative  Statute. — The  provision  of  the  Wis- 
consin Laws  of  1893,  c.  276,  validating  all  as- 
signees' bonds  previously  filed  by  the  court 
commissioners,  was  within  the  power  of  the 
legislature,  though  a  previous  statute  required 
an  indorsement  by  the  commissioners  of  their 
approval  on  such  bonds.  Johnson  v.  Hill,  90 
Wis.  19. 


For  cases  before  this  enactment,  see  Shak- 
man  v.  Schlueter,  77  Wis.  402 ;  Lindsay  v. 
Guy,  57  Wis.  200;  Fuhrman  v.  Jones,  68  Wis. 
497;  Hanson  v.  Dunn,  76  Wis.  455;  Boynton 
Furnace  Co.  v.  Sorensen,  80  Wis.  594;  Ham- 
mel  v.  Schuster,  65  Wis.  669;  Cook  v.  Van 
Horn,  81  Wis.  291 ;  Scott  v.  Seaver,  52  Wis. 
175;  Wadleigh  v.  Merkle,  57  Wis.  517;  Clark 
v.  Lamoreux,  70  Wis.  510;  Farwell  v.  Web- 
ster, 71  Wis.  485. 

For  Further  Discussion  of  this  topic,  see  infra, 
this  title,  Duties,  Powers,  and  Rights  of  the 
Assignee. 

6.  The  Arkansas  statute  so  provides.  See 
Rice  v.  Frayser,  24  Fed.  Rep.  460;  Aaronson 
v.  Deutsch,  24  Fed.  Rep.  465;  Thatcher  v. 
Franklin,  37  Ark.  64;  Falconer  v.  Hunt,  39 
Ark.  68;  Clayton  v.  Johnson,  36  Ark.  407,  38 
Am.  Rep.  40. 

The  former  Act  of  Minnesota  (Laws  1876, 
c.  44,  §  3)  contained  a  similar  provision; 
but  under  the  amended  statute  (Gen.  Stat. 
1878,  c.  41,  §  25)  the  assignee  may  assume 
the  trust  before  filing  the  bond,  though  it 
is  not  operative  for  all  purposes,  that  is, 
he  may  signify  his  formal  acceptance  and 
immediately  take  possession  and  thereby 
subject  himself  to  the  jurisdiction  of  the 
court. 

7.  Stipulation  Contrary  to  Statute. — Rice  v. 
Frayser,  24  Fed.  Rep.  460;  Aaronson  v. 
Deutsch,  24  Fed.  Rep.  465  ;  Smith  v.  Patter- 
son, 57  Ark.  537;  Gilkerson-Sloss  Commis- 
sion Co.  v.  London,  53  Ark.  88. 

And  a  provision  in  an  assignment  that  the 
assignee  shall  not  take  possession  until  he  files 
the  required  bond  is  surplusage,  and  will  not 
be  construed  as  authorizing  him  to  take  pos- 
session before  he  files  an  inventory  in  violation 
of  the  terms  of  the  Arkansas  statute.  Sanger 
v.  Flow,  48  Fed.  Rep.  152. 
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the  trust  and  take  possession  of  the  assigned  property  before  the  execution 
of  the  bond,  but  he  may  not  dispose  of.the  estate  or  convert  it  to  the  purposes 
of  the  trust  until  this  requirement  is  satisfied.1 

Assignee's  Personal  Bond. — Where  the  statute  provides  that  the  assignment 
shall  be  void  as  against  creditors  unless  the  assignee  shall,  before  entering 
upon  his  trust,  deliver  to  the  proper  officer  a  bond,  duly  executed,  with  two 
or  more  sureties,  the  failure  of  the  assignee  to  sign  the  bond  renders  the 
assignment  void  as  to  creditors.2 

IX.  Preferences — 1.  At  Common  Law — a.  General  Rule.— It  is  well 
settled  that  at  common  law  a  debtor  in  failing  circumstances  has,  in  the  absence 
of  fraudulent  intent,  a  right  to  prefer  certain  creditors,  though  by  such 
preference  the  fund  for  the  payment  of  the  other  creditors  be  lessened  or  even 
absorbed.3 


1.  Failure  to  File  Bond — Acceptance  of  Trust. — 

In  Minnesota,  after  the  proper  acceptance  of 
the  trust,  the  estate  is  not  liable  to  attachment 
on  account  of  the  assignee's  failure  to  file  his 
bond  within  the  statutory  time.  Strong  v. 
Brown,  41  Minn.  304.  See,  under  the  former 
statute  of  this  state,  Clark  z\  Stanton, 24  Minn. 
232;  Perkins  v.  Zarracher,  32  Minn.  71. 

In  California  the  failure  of  assignees  to 
give  the  bond  required  by  section  3467  of  the 
Civil  Code  does  not  affect  the  validity  of  the 
assignment.  The  title  passes  as  between  the 
assignor  and  assignee,  and  the  assignment  is 
irrevocable,  though  until  the  required  inven- 
tory and  affidavit  have  been  filed,  and  the 
required  bond  given,  the  assignees  have  no 
authority  to  dispose  of  the  property,  and  con- 
vert it  to  the  purposes  of  the  trust.  Bryant  v. 
Langford,  80  Cal.  542. 

In  Maryland  no  title  to  the  assigned  prop- 
erty passes  to  the  assignee  until  he  files  his 
bond  with  the  clerk  of  the  court  in  which  the 
assignment  is  recorded,  and  the  same  is  ap- 
proved by  the  clerk.  Stiefel  -».  Barton,  73 
Md.  408. 

In  Kentucky  an  assignment  is  not  rendered 
invalid  by  the  assignee's  failure  to  take  the 
oath  and  execute  the  bond  required  by  the 
statute.  Bank  of  Commerce  -<.  Payne,  86  Ky. 
446. 

2.  Failure  of  Assignee  to  Sign  Bond. — Farwell 
v.  Arthur  (Wis.  1896),  67  N.  W.  Rep.  20. 
Here  the  court  said  that  the  assignee  is  re- 
quired to  give  a  personal  bond;  in  other 
words,  that  he  must  sign  the  bond  himself. 
See  also  Grever  v.  Culver,  84  Wis.  295 ;  Hay- 
dock  Carriage  Co.  -'.  Pier,  74  Wis.  582. 

3.  Right  to  Create  Preferences  at  Common  Law 
—  United  States. — Huntley  v.  Kingman,  152 
U.  S.  527;  Marbury  v.  Brooks,  7  Wheat. 
(U.  S.)  556;  Brashear  v.  West,  7  Pet.  (U.  S.) 
608;  Clarke  v.  White,  12  Pet.  (U.  S.)  178; 
Tompkins  v.  Wheeler,  16  Pet.  (U.  S.)  106; 
Stewart  v.  Dunham,  115  U.  S.  61;  Estes  v. 
Gunter,  122  U.  S.  450;  Smith  v.  Craft,  123  U. 
S.  436;  Lawrence  v.  Davis,  3  McLean  (U.  S.) 
177;  Jewell  v.  Knight,  123  U.  S.  426;  Spring 
v.  South  Carolina  Ins.  Co.,  8  Wheat.  (U.  S.) 
268. 

Alabama. — Williams  v.  Jones,  2  Ala.  314; 
Hatton  v.  Jordan,  29  Ala.  266;  Robinson  v. 
Rapelye,  2  Stew.  (Ala.)  86. 

California. — Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 


7i 


Connecticut.  —  Ingraham  v.  Wheeler,  6 
Conn.  277. 

Florida. — Holbrook  v.  Allen,  4  Fla.  87. 

Georgia. — Eastman  v.  McAlpin,  1  Ga.  157; 
Cameron  v.  Scudder,  1  Ga.  204. 

Illinois. — Cross  v.  Bryant,  3  111.  36;  Howell 
v.  Edgar,  4  111.  417;  Cooper  v.  McClun,  16 
111.  435. 

Indiana. — New  Albany,  etc.,  R.  Co.  r.  Huff, 
19  Ind.  444. 

Io-va. — Petrikin  v.  Davis,  1  Morr.(Iowa)  296. 

Kentucky. — Pearson  v.  Rockhill,  4  B.  Mon. 
(Ky.)  296. 

Maryland—  Cole  v.  Albers,  1  Gill  (Md.) 
412;  Powles  v.  Dilley,  2  Md.  Ch.  119;  Mc- 
Colgan  v.  Hopkins,  17  Md.  395;  Hickley  v. 
Farmers,  etc.,  Bank,  5  Gill  &  J.  (Md.)  377. 

Massachusetts. — Frank  v.  Bobbitt,  155  Mass. 
112;  Train  v.  Kendall,  137  Mass.  366;  Widg- 
ery  v.  Haskell,  5  Mass.  153,  4  Am.  Dec.  41 ; 
Stevens  v.  Bell,  6  Mass.  342. 

Michigan. — How  v.  Camp,  Walk.  (Mich.) 
427. 

Mississippi . — Selleck  v.  Pollock,  69  Miss. 
870;  Palmer  v.  George  W.  Hutchison  Gro- 
cery Co.  (Miss.  1892),  11  So.  Rep.  789;  Rich- 
ardson v.  Davis,  70  Miss.  219. 

Missouri. — Woods  v.  Timmerman,  27  Mo. 
107. 

New  Hampshire. — Haven  v.  Richardson,  5 
N.  H.  113. 

New  York. —  Jacobs  v.  Remson,  36  N.  Y. 
668;  Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335, 
4  Am.  Dec.  364;  Winteringham  v.  Lafoy,  7 
Cow.  (N.  Y.)  735;  Jackson  v.  Brownell,  3 
Cai.  (N.  Y.)  222;  M'Menomy  v.  Ferrers, 
3  Johns.  (N.  Y.)  71;  Hyslop  v.  Clarke,  14 
Johns.  (N.  Y.)  458;  Wilder,  v.  Winne,  6 
Cow.  (N.  Y.)  284;  Tompkins  v.  Hunter,  149 
N.  Y.  117;  Murphy  v.  Briggs,  89  N.  Y.  446; 
Knapp  v.  McGowan,  96  N.  Y.  75;  Reming- 
ton Paper  Co.  v.  O'Dougherty,  36  Hun  (N. 
Y.)  79,  affirmed  in  99  N.  Y.  673;  Williams 
v.  Whedon,  109  N.  Y.  333,  4  Am.  St.  Rep.  460; 
Citizens'  Bank-'.  Williams,  128  N.  Y.  77;  Mc- 
Naney  v.  Hall,  86  Hun  (N.  Y.)  415;  Murray 
v.  Risgs,  15  Johns.  (N.  Y.)  571;  Hendricks 
v.  Walden,  17  Johns.  (N.  YO438;  M'Men- 
omy v.  Roosevelt,  3  Johns.  Ch.  (N.  Y.)  446; 
Williams  v.  Brown,  4  Johns.  Ch.  (N.  Y.) 
682;  Jackson  -'.  Cornell,  1  Sandf.Ch.  (N.  Y.) 
348;  Cunningham  v.  Freeborn,  11  Wend.  (N. 
Y.)  240;  Grover  v.  Wakeman,  11  Wend.  (N. 
Y.)  187,  25  Am.  Dec.  624. 
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Preferences  by  Corporations. — And  substantially  the  same  rule  applies  to  prefer- 
ences  by  corporations.1 

/'.  AGREEMENTS  to  Prefer. — An  agreement  with  a  creditor  to  prefer  him 
in  case  the  debtor  becomes  insolvent  is  not  at  common  law  per  se  a  legal  fraud 
upon  the  other  creditors.* 

Assignor  Securing  to  Himself  Control  of  the  Property. — But  he  may  not  exercise  his 
right  of  gi\  ing  preferences  so  as  to  secure  to  himself  the  future  control  of  the 
estate  assigned  or  of  its  proceeds.3 

2.  Under  Statutes — a.  IN  GENERAL — Preferences  Not  Favored. — Assignments  of  *" 
property  in  trust  to  pay  debts,  giving  preferences,  have  never  been  favored 
1>\  the  courts,  and  arc  upheld  only  on  fulfilment  of  the  conditions  prescribed 
by  the  law  for  the  prevention  of  fraud,  namely,  that  the  debtor  must  assign 
the  whole  of  his  property,  unconditionally,  without  any  reservation  to  his 
own  benefit,  until  his  creditors  have  been  paid;  otherwise  the  assignment  is 
void.4 


North  Carolina. — Barber  v.  BufFaloe,  in 
N.  Car.  206;  Rouse  v.  Bowers,  in  N.  Car.  360. 

Ohio. — Stevenson  v.  Agry,  7  Ohio  (Part  II.) 
247- 

Pennsylvania. — Blakcy's  Appeal,  7  Pa.  St. 
449- 

South  Carolina. — Nioloni>.  Douglas,  2  Hill 
Eq.  (S.  Car.)  443,  30  Am.  Dec.  368;  Moffat 
v.  M'Dowall,  1  McCord  Eq.  (S.  Car.)  434; 
Smith  v.  Campbell,  1  Rice  (S.  Car.)  352. 

Texas. — Edrington  v.  Rogers,  15  Tex.  188. 

Virginia. — Paul  v.  Baugh,  85  Va.  955 ; 
Skipwith  v.  Cunningham,  8  Leigh  (Va.)  271, 
31  Am.  Dec.  642;  Sipe  v.  Earman,  26  Gratt. 
(Va.)  567;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387;  Kevan  v.  Branch,  1  Gratt.  (Va.)  274; 
Phippen  v.  Durham,  8  Gratt.  (Va.)  457;  Mc- 
Cullough  v.  Sommerville,  8  Leigh  (Va.)  415. 

Such  preference  may  be  given  by  mortgage 
or  pledge  to  the  creditor,  or  by  conveyance  in 
trust  for  his  use.    Stevens  v.  Bell,  6  Mass.  343. 

And  it  is  not  against  the  policy  or  rules  of 
the  law,  that  a  mortgage  for  this  purpose 
should  contain  a  stipulation  that  the  mort- 
gagor shall  retain  possession  of  the  property, 
changing  that  which  is  personal  by  manu- 
facturing and  vending,  and  that  such  possession 
shall  continue  beyond  the  time  when  the  debt 
falls  due  ;  provided  there  be  no  intention  to  de- 
fraud or  delay  other  creditors,  or  to  withhold 
from  them  any  property  not  necessary  for  the 
mortgagee's  protection.  Brinley  v.  Spring,  7 
Me.  241. 

An  embarrassed  debtor  may  give  preferences 
in  his  assignment,  though  he  believes  he  has 
more  than  enough  to  pay  all  his  debts.  Ogden 
v.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122. 

1.  Corporations. — Blair  v.  Illinois  Steel  Co., 
159  111.  350.  Here  Wilkin,  J.,  said  :  "  We  have 
held  in  numerous  cases  that  an  insolvent  cor- 
poration, as  well  as  an  insolvent  natural  per- 
son, has  the  right,  in  the  absence  of  a  fraudu- 
lent intent,  to  make  preferences  among  cred- 
itors. Reichwald  v.  Commercial  Hotel  Co., 
106  111.  439;  Bouton  v.  Smith,  113  111.  481; 
Burch  v.  West,  134  111.  258;  Ragland  v.  Mc- 
Fall,  137  III.81;  Glover  v.  Lee,  140  111.  102; 
Warren  v.  Columbus  First  Nat.  Bank,  149 
III.  9;  Butler  Paper  Co.  v.  Robbins,  151  111. 
588;  Gottlieb  v.  Miller,  154  111.  44." 

Arkansas. — Prior  to  the  statute  of  April  14, 


1893,  prohibiting  preferences  by  insolvent  cor- 
porations, the  rule  of  the  common  law  allow- 
ing preferences  existed  in  Arkansas.  Rich- 
mond v.  Mississippi  Mills,  52  Ark.  40. 

2.  National  Park  Bank  v.  Whitmore,  104  N. 
Y.  297  ;  Anderson  v.  Lachs,  59  Miss.  in.  In 
the  former  case,  Earl,  J.,  said:  "The  agree- 
ment did  not  bind  defendant's  property  nor 
incumber  it,  but  left  it  subject  to  all  the  rem- 
edies of  their  creditors,  and  it  neither  hin- 
dered nor  delayed  those  creditors.  They  could 
have  made  the  same  assignment  without  a 
previous  agreement,  and  it  is  impossible  to 
perceive  how  the  agreement  worked  any  legal 
harm  to  any  one." 

In  Smith  v.  Craft,  11  Biss.  (U.  S.)  340, 
Gresham,  J.,  held  that  such  a  conditional 
agreement  for  a  future  preference  was  a  fraud 
upon  other  creditors;  but  upon  a  rehearing 
in  the  same  case,  Smith  v.  Craft,  17  Fed.  Rep. 
705,  Woods,  J.,  held  that  such  an  agreement 
was  not  a  legal  fraud  upon  creditors. 

Texas — Secret  Promise. — A  secret  promise  by 
an  assigning  debtor  to  a  creditor,  to  pay  him 
what  shall  remain  unpaid  of  his  claim  upon 
the  distribution  of  the  assets,  is  void  as  a  pref- 
erence, as  is  also  a  note  for  such  balance, 
though  made  after  the  close  of  the  assignment 
proceedings.  Dansby  v.  Frieberg,  76  Tex.  463. 

3.  Haydock  v.  Coope,  53  N.  Y.  68,  distin- 
guishing Spaulding  v.  Strang,  37  N.  Y.  135. 
See  infra,  this  title,  Reservation  of  Trust 
or  Use  for  Benefit  of  Assignor . 

4.  Preferences  Regarded  with  Disfavor. — Mc- 
Clelland v.  Remsen,  36  Barb.  (N.  Y.)  622. 

In  Barney  v.  Griffin,  2  N.  Y.  365,  it  was 
said  :  "  The  courts  have  very  reluctantly  up- 
held general  assignments  by  an  insolvent 
debtor,  which  give  a  preference  among  cred- 
itors ;  and  they  can  only  be  supported  when 
they  make  a  full  and  unconditional  surrender 
of  the  property  to  the  payment  of  debts." 
See  also  Nicholson  v.  Leavitt.  6  N.  Y.  510,  57 
Am.  Dec.  499;  Dunham  v.  Waterman,  17  N. 
Y.  9,  72  Am.  Dec.  406;  Havdock  v.  Coope,  ^3 
N.  Y.  68;  Hafner  v.  Irwin,  1  Ired.  (N.  Car.) 
490;  Smith  v.  Henry,  1  Hill  (S.  Car.)  16;  Gil- 
christ v.  Gilmer,  9  Ala.  985;  Vernon  v.  Up- 
son, 60  Wis.  418;  Willis  v.  Bremner,  60  Wis. 
622;  Market  Nat.  Bank  v.  Hofheimer,  23  Fed- 
Rep.  13;  McFerran  v.  Davis,  70  Ga.  661. 
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Under  Statutes 


To  be  Distinctly  Declared. — And  the  preferences  must  be  distinctly  declared  in 
the  deed,  and  the  order  of  payment  fixed  1  at  the  time  the  assignment  is  made.2 

Present  Tendency  of  Legislation. — It  seems  that  the  present  tendency  of  courts 
and  legislation  is  to  restrict  the  exercise  of  the  right  by  insolvents  to  create 
preferences;  and,  indeed,  in  many  of  the  states  of  the  Union  there  are  statutes 
which  declare  either  that  assignments  with  preferences  are  void,  or  that  they 
shall  inure  to  the  benefit  of  all  the  creditors  equally.3 


X.  Merely  Placing  Debts  at  the  Head  of  the  List 

gives  them  no  preference.  Winslow  v.  An- 
crum,  i  McCord  Eq.  (S.  Car.)  100. 

So  where  the  Debts  are  Grouped  into  Classes 

with  a  view  to  preferences.  Colgin  v.  Red- 
man, 20  Ala.  650. 

Favored  Creditors  Not  Properly  Specified. — An 

assignment  preferring  some  creditors  whom 
it  fails  to  specify,  either  in  the  instrument 
itself  or  in  an  indexed  schedule,  is  void  upon 
its  face  as  to  nonconsenting  creditors.  Wolf 
v.  O'Conner,  88  Mich.  124. 

Mississippi  Code. — It  is  provided  by  the 
Mississippi  Code  of  1892  that  "a  general  as- 
signment which  does  not  comply"  with  the 
code  requirements,  as  to  sworn  schedules  of 
assets  and  liabilities  "shall  be  void  as  to  all 
preferences  contained  in  it."  Referring  to 
the  code,  Cooper,  C.  J.,  says:  "When  one 
makes  an  assignment  of  a  part  of  his  estate  for 
the  benefit  of  creditors,  intending  at  the  time 
to  convey  the  remainder  of  his  estate  to  an- 
other creditor  in  payment  of  his  debt  to  such 
other,  the  assignment  and  conveyance  taken 
together  do  not  constitute  a  general  assign- 
ment, *  *  *  nor  is  the  assignment  alone  such 
general  assignment  to  be  dealt  with  under  the 
code  provisions."  Mayer  v.  McRae  (Miss. 
1895),  16  So.  Rep.  875. 

2.  An  assignment  which  substantially  re- 
serves to  the  assignors  the  right  to  give  future 
preferences  is  fraudulent  and  void  as  against 
creditors  who  have  not  assented  thereto. 
Averill  v.  Loucks,  6  Barb.  (N.  Y.)  470; 
Kercheis  v.  Schloss,  49  How.  Pr.  (N.  Y. 
Supreme  Ct.)  284;  Hyslop  v.  Clarke,  14 
Johns.  (N.  Y.)  458;  Keiley  v.  Dusenbury,  19 
Alb.  L.  J.  498;  Frazier  v.  Truax,  27  Hun  (N. 
Y.)  587- 

So  an  assignment  which  attempts  to  confer 
on  the  assignee  power  to  declare  future  pref- 
erences as  to  nonpreferred  creditors,  in  his 
discretion,  is  void.  Moody  v.  Paschal,  60 
Tex.  483;  Boardman  v.  Halliday,  10  Paige 
(N.  Y.)  223;  Barnum  v.  Hempstead,  7  Paige 
(N.  Y.)  568. 

3.  Preferences — Statutes. — Price  v.  Mazange, 
31  Ala.  701 ;  Longmire  v.  Goode,  38  Ala.  577  ; 
Mann  v.  Reed,  49  111.  App.  406;  Redpath  v. 
Tutewiler,  109  Ind.  248;  Henderson  v.  Pierce, 
108  Ind.  462;  Grubbs  v.  King,  117  Ind.  243; 
Schwab  v.  Lemon,  in  Ind.  54;  Jones  v.  Kel- 
logg, 51  Kan.  263;  Nelson  v.  Garey,  15  Neb. 
531;  Fox  v.  Curtis  (Pa.  1896),  34  Ati.  Rep. 
952;  Watson  v.  Bagaley,  12  Pa.  St.  164,  51 
Am.  Dec.  595;  Wiener  v.  Davis,  18  Pa.  St. 
331;  Lucas  v.  Sunbury,  etc.,  R.  Co.,  32  Pa. 
St.  458;  Miners'  Nat.  Bank's  Appeal,  57  Pa. 
St.  193;  Wallace  v.  Wainwright,  87  Pa.  St. 
263;  Law  v.  Mills,  18  Pa.  St.  185;  Clarke  v. 
Baker  (S.  Car.  1892),  15  S.  E.  Rep.  616,  citing 


1  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
p.  869. 

In  Alabama  an  insolvent  debtor  is  permitted 
to  prefer  one  or  more  of  his  creditors  over  the 
others  in  the  payment  of  debts,  by  a  sale  of 
property  in  satisfaction  thereof,  but  he  is  pro- 
hibited from  creating  preferences  or  priorities 
of  payment  in  a  general  assignment  for  the 
benefit  of  his  creditors.  Lathrop-Hatten 
Lumber  Co.  v.  Bessemer  Sav.  Bank,  96  Ala. 
350;  Pollock  v.  Meyer,  96  Ala.  172;  Birming- 
ham First  Nat.  Bank  v.  Smith,  93  Ala.  97. 
See  also  Perry  Ins.,  etc.,  Co.  v.  Foster,  58  Ala. 
502,  29  Am.  Rep.  779;  Holt  v.  Bancroft,  30 
Ala.  193;  Ellison  v.  Moses,  95  Ala.  221.  In 
this  last  case  it  was  held  that  a  mortgage 
executed  by  an  insolvent  partnership  to  one 
of  its  members,  to  secure  a  debt  for  money 
loaned,  which  he  held  as  receiver  in  a  chan- 
cer)- cause  with  instructions  to  loan  it  on 
mortgage  of  realty,  and  which  he  permitted 
the  firm  to  use  without  security,  under  the 
agreement  or  understanding,  express  or  im- 
plied, that  they  would  secure  it  by  mortgage, 
will  be  adjudged  and  treated  as  part  of  a  gen- 
eral assignment  executed  by  the  partnership 
on  the  same  day. 

California. — In  Sabichi  v.  Chase,  108  Cal. 
81,  Britt,  C,  said:  "By  the  settled  rule  of 
the  common  law,  now  expressed  in  our  code, 
'  a  debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  to  one  creditor 
security  for  the  payment  of  his  demand  in 
preference  to  another'  (Civ.  Code,  §  3432); 
but  parallel  with  this  principle,  and  to  be  con- 
strued with  it,  is  the  rule  of  more  recent  legis- 
lative policy,  that  '  an  assignment  for  the 
benefit  of  creditors  is  void  against  any  cred- 
itor of  the  assignor  not  consenting  thereto,  in 
the  following  cases  :  (1)  If  it  give  a  preference 
of  one  debt  or  class  of  debts  over  another,' 
etc.  Civ.  Code,  §  3457.  The  law  virtually  says 
to  the  embarrassed  debtor :  '  You  may  pay  or 
secure  any  creditor,  and  thus  give  him  a 
preference;  but  your  preferential  payment  or 
security  must  not  be  cast  in  the  form  of  an 
assignment  for  his  benefit.'  "  See  also  Saun- 
derson  v.  Broadwell,  82  Cal.  132. 

An  assignment  for  the  benefit  of  creditors, 
made  by  a  partnership,  of  their  individual  as 
well  as  of  their  partnership  property,  is  void 
as  to  creditors,  if  a  preference  is  given  to  the 
partnership  creditors  over  the  individual  cred- 
itors as  to  the  individual  property.  O'Kane 
v.  Hyde,  70  Cal.  6. 

Colorado — Missouri.  —  In  Kellogg  v. 
Thropp,  4  Colo.  App.  470,  Thomson,  J.,  said  : 
"  The  statute  now  in  force  has  not,  so  far  as  we 
are  aware,  ever  been  before  the  Supreme  Court 
for  construction  ;  but  in  Campbell  v.  Colorado 
Coal,  etc.,  Co.,  9  Colo.  60,  the  effect  of  the 
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Under  Statutes. 


And  the  Form  of  the  instrument,  speaking  generally,  that  may  be  employed  by 


assignment  act,  which  preceded  the  present 
law,  upon  a  transaction  similar  to  the  one  in 
question  here,  was  considered  by  it.  The  act 
consisted  of  but  one  section,  which  provided 
as  follows:  'Whenever  any  person  or  cor- 
poration  shall  hereafter  make  an  assignment 
til  his  or  its  estate  for  the  benefit  of  creditors, 
the  assignee  nominated  in  the  deed  of  assign- 
ments, elected  or  appointed,  shall  be  required 
to  pay  in  full,  from  the  proceeds  of  the  estate, 
all  moneys  bona  fide  due  to  the  servants,  labor- 
ers, and  employees  of  such  assignor  for  their 
wages  accruing  during  the  six  months  next 
preceding  the  date  of  such  assignment,  but  to 
exceed,  in  no  event,  the  sum  of  fifty  dollars  to 
any  one  person  and  then  remaining  unpaid. 
All  the  residue  of  the  proceeds  of  such  estate 
shall  be  distributed  ratably  among  all  other 
creditors,  and  any  preference  of  one  creditor 
over  another,  except  as  above  allowed,  shall 
be  entirely  null  and  void,  anything  in  the 
deed  of  assignment  to  the  contrary  notwith- 
standing.' Gen.  Stat.  1883,  p.  135.  The  statute 
quoted  differs  from  the  act  now  in  force,  in 
that,  where  an  assignment  contained  prefer- 
ences of  creditors,  the  preferences  only  would 
be  void,  so  that  courts  could  easily  uphold 
such  an  assignment  by  disregarding  the  pref- 
erences. In  that  case  it  was  held  that  the 
law  prohibited  preferences  in  favor  of  credit- 
ors in  general  assignments,  but  did  not  pro- 
hibit partial  assignments  by  means  of  which 
certain  creditors  might  be  secured,  to  the 
exclusion  of  others.  The  questions  involved 
in  that  case  and  in  this  were  substantially  the 
same,  and  they  are  in  no  manner  affected  by 
the  difference  between  the  two  statutes.  See 
also  Farwell  v.  Nilsson,  133  111.  45.  We  have 
been  referred  to  a  line  of  decisions  announcing 
a  contrary  doctrine :  Martin  v.  Hausman,  14 
Fed.  Rep.  160;  Freund  v.  Yaegerman,  26 
Fed.  Rep.  812;  Perry  v.  Corby,  21  Fed.  Rep. 
737;  Clapp  v.  Dittman,  20  Fed.  Rep.  15; 
Clapp  v.  Nordmeyer,  25  Fed.  Rep.  71  ;  Kerbs 
v .  Ewing,  22  Fed.  Rep.  693.  These  cases  all 
arose  in  the  state  of  Missouri,  were  decided 
in  the  Circuit  Court  of  the  United  States  for 
that  district,  and  construed  the  Missouri  law 
of  assignments,  which  was  in  some  respects 
similar  to  our  own.  They  decided  in  effect 
that  an  instrument  conveying  the  whole  of  an 
insolvent's  property  to  one  or  more  creditors 
would  be  construed  as  falling  within  the  as- 
signment law,  and  as  for  the  benefit  of  all 
creditors,  whether  narned  in  the  instrument 
or  not.  *  *  *  But  these  decisions  were  not 
followed  by  the  state  courts  of  Missouri.  In 
Union  Bank  v.  Kansas  City  Bank,  136  U.  S. 
223,  they  were  disapproved  by  the  Supreme 
Court  of  the  United  States;  and  in  May  v. 
Tenney,  148  U.  S.  60,  their  doctrine  was  repu- 
diated." 

Delaware. — An  assignment,  construed  to 
contravene  the  provisions  of  Delaware  Rev. 
Code  467,  §  4,  against  preferring  creditors,  was 
consequently  held  to  be  void.  Humphries  v. 
Smith,  4  Houst.  (Del.)  9. 

Florida. — In  1851  an  assignment  with  pref- 
erences was  valid  in  Florida.    Holbmok  v. 
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Allen,  4  Fla.  87;  Van  Wyck  v.  Read,  43  Fed. 
Rep.  716. 

But  an  assignment  with  preferences  is  not 
valid  there  since  1889.  Florida  Rev.  Stat. 
(1891),  ij.  2307. 

Georg  ia. — Under  the  law  of  Georgia,  assign- 
ments with  preferences  are  construed  strictly 
against  the  assignor,  and  a  surviving  partner 
cannot  assign  unless  both  the  partnership  and 
himself  are  insolvent.  It  is  held  that  an  as- 
signment with  preferences,  made  by  a  surviv- 
ing partner,  is  void  where  it  does  not  show  on 
its  face  the  fact  of  such  insolvency.  August 
v.  Calloway,  35  Fed.  Rep.  381. 

In  Massachusetts  it  has  been  held  that  a 
preference  made  in  good  faith  in  favor  of  a 
creditor  cannot  be  avoided  by  an  attaching 
creditor,  since  such  a  result  would  simply  be 
to  give  a  preference  to  such  attaching  cred- 
itor instead  of  to  the  creditors  selected  by  the 
debtor.  Sawyer  v.  Levy,  162  Mass.  190.  See 
also  National  Mechanics',  etc.,  Bank  v.  Eagle 
Sugar  Refinery,  109  Mass.  38;  Banfield  v. 
Whipple,  14  Allen  (Mass.)  13;  Easton  First 
Nat.  Bank  v.  Smith,  133  Mass.  26;  Train  v. 
Kendall,  137  Mass.  366. 

The  Michigan  statute,  which  provides  that 
common-law  assignments  for  the  benefit  of 
creditors  shall  be  void  unless  without  pref- 
erences, applies  only  when  the  instrument  has 
the  essential  elements  of  such  assignments, 
and  the  courts  should  not,  by  undue  construc- 
tion, make  out  intended  securities  to  be  as- 
signments. National  Bank  v.  Ironwood  First 
Nat.  Bank,  100  Mich.  485  ;  Cluett  v.  Rosenthal, 
100  Mich.  193;  Neumann  v.  Calumet,  etc., 
Min.  Co.,  57  Mich.  97;  Fuller  v.  Hasbrouck, 
46  Mich.  78 ;  Rollins  v.  Van  Baalen,  56  Mich. 
610;  Butler  v.  Wendell,  57  Mich.  62,  58  Am. 
Rep.  329;  Root  v.  Potter,  59  Mich.  498; 
Dwight  v.  Scranton,  etc.,  Lumber  Co.,  67 
Mich.  507;  Burnham  v.  Haskins,  79  Mich. 
35;  Austin  v.  Kalamazoo  First  Nat.  Bank, 
100  Mich.  613. 

An  insolvent  may  secure  a  creditor  for  the 
payment  of  a  preexisting  debt  by  a  mortgage 
upon  all  of  his  property,  although  he  may 
have  numerous  creditors  who  are  unsecured. 
Warner  v.  Littlefield,  89  Mich.  329;  Sheldon 
v.  Mann,  85  Mich.  265. 

Minnesota. — In  Minnesota  preferences  are 
not  unlawful,  except  as  forbidden  by  the 
insolvent  law  of  1881,  and  voidable  only  in 
favor  of  proceedings  under  that  act.  A  com- 
mon-law assignment  for  the  benefit  of  credit- 
ors, as  regulated  by  the  laws  of  1876,  is  not 
assailable  as  creating  preferences.  Mackellar 
v.  Pillsbury,  48  Minn.  396. 

New  Jersey. — Where  an  insolvent  assigned 
all  his  property  in  trust  to  pay  creditors,  with 
preferences,  the  assignment  was  held  to  be 
void  as  against  a  judgment  creditor  who  had 
not  accepted,  within  the  first  section  of  the 
assignment  act,  prohibiting  preferences. 
North  Ward  Nat.  Bank  v.  Conklin,  51  N.  J. 
Eq.  7.  In  this  case,  McGill,  Ch.,  follo-ved 
Varnum  v.  Camp,  13  N.  J.  L.  326,  25  Am.  Dec. 
476,  and  cited  as  to  the  same  effect  Owen  v. 
Arvis,  26  N.  J.  L.  22;  Fairchild  v.  Hunt,  14 
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the  insolvent  to  evade  the  statutory  prohibition  against  preferences,  whether 


N.  J.  Eq.  367;  Livermore  v.  McNair,  34  N. 
J.  Eq.  478;  Garretson  v.  Brown,  26  N.  J.  L. 
425;  Brown  v.  Holcomb,  9  N.  J.  Eq.  297; 
Moore  v.  Bonnell,  31  N.  J.  L.  90;  Bentley 
v.  Whittemore,  18  N.  J.  Eq.  366;  Hurd  T'. 
Elizabeth,  41  N.  J.  L.  1 ;  Flagg  v.  Baldwin, 
38  N.  ].  Eq.  224,  48  Am.  Rep.  308;  Van 
Winkle  v.  Armstrong;,  41  N.  J.  Eq.  402 ;  Kim- 
ball v.  Lee,  43  N.  J.  Eq.  277;  Green  v.  Wallis 
Iron  Works,  49  N.  J.  Eq.  54;  Stites  v. 
Champion,  49  N.  J.  Eq.  446. 

The  chancellor  mentioned  Muchmore  v. 
Budd,  53  N.  J.  L.  369,  as  the  only  case  in  sixty 
years  not  in  harmony  with  the  line  of  cases 
above  cited. 

A  failing  debtor  executed  to  a  favorite  cred- 
itor a  deed  of  his  realty,  a  bill  of  sale  of  his 
personalty,  and  an  assignment  of  hischosesin 
action,  taking  from  the  creditor  a  declaration 
in  writing  that  he  held  the  property  for  the 
purpose  of  paying  the  amount  due  himself, 
and  the  remainder  for  the  other  creditors.  It 
was  held  that  the  transaction  amounted  to  an 
assignment,  and  was  void  as  creating  a  prefer- 
ence. Stites  v.  Champion,  49  N.  J.  Eq.  446, 
where  Fairchild  v.  Hunt,  14  N.  J.  Eq.  367, 
was  cited  as  a  similar  case. 

In  1887  the  New  York  assignment  statute 
of  1877  was  amended  by  adding  to  it  a  pro- 
vision limiting  preferences  to  one-third  of  the 
value  of  the  assigned  estate.  This  was  the 
first  and  only  direct  limitation  in  this  state  of 
the  right  of  debtors  to  create  preferences. 
Tompkins  v.  Hunter,  149  N.  Y.  117.  See  this 
case  for  a  review  of  the  legislation  of  New 
York  upon  this  subject. 

Ohio. — The  mortgagees  in  a  mortgage  from 
an  insolvent  debtor,  to  secure  their  own  liabil- 
ities for  him,  and  also  to  secure  the  payment 
of  several  other  selected  creditors,  having 
voluntarily  undertaken  to  become  trustees  for 
those  creditors,  the  statute  of  March  14,  1838, 
compels  them  to  become  trustees  for  all  his 
creditors.  Harkrader  v.  Leiby,  4  Ohio  St. 
602.    See  also  Mitchell  v.  Gazzam,  12  Ohio  315. 

Under  the  Tennessee  statute  which  declares 
that  preferences  of  creditors  in  general  as- 
signments of  all  a  debtor's  property  shall 
be  illegal  and  void,  an  assignment  con- 
taining preferences  is  only  voidable,  and  in 
spite  of  the  illegal  preference  the  preferred 
creditors  are  entitled  to  be  paid  ratably. 
Comer  v.  Tabler,  44  Fed.  Rep.  467. 

Washington. — In  Furth  v.  Snell,  6  Wash. 
542,  the  court  say:  "  We  are  unable  to  agree 
with  respondents'  contention  in  the  premises. 
While  we  have  an  assignment  law  which  pro- 
vides that  an  insolvent  debtor  may  turn  his 
property  over  for  the  benefit  of  his  creditors, 
and  by  so  doing,  under  some  circumstances, 
may  obtain  a  discharge  of  his  indebtedness, 
and  while  a  preference  of  creditors  in  such 
transaction  will  not  be  permitted,  yet  the 
assignment  itself  is  not  compulsory.  It  is 
entirely  optional  with  the  debtor  whether  he 
will  avail  himself  of  the  provisions  of  this 
act.  If  he  does  not  choose  to  resort  to  pro- 
ceedings in  insolvency,  there  is  no  way  of 
compelling  him  to  do  so,  and  we  have  pre- 
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viously  held  that  a  debtor,  even  if  in  failing 
circumstances,  may  in  good  faith  dispose  of 
his  entire  property  for  the  purpose  of  paying 
a  portion  of  his  debts  although  other  debts 
are  left  unsatisfied.  Turner  v.  Iowa  Nat. 
Bank,  2  Wash.  192;  Ephraim  v.  Kelleher,  4 
Wash.  243;  Benham  v.  Ham,  5  Wash.  128; 
Samuel  v.  Kittenger,  6  Wash.  261." 

Wisconsin. — An  insolvent  debtor  trans- 
ferred, by  bills  of  sale,  deed,  and  assignment 
of  mortgage,  the  bulk  of  his  estate  to  two 
creditors  to  give  them  a  preference  over  other 
creditors,  taking  back  an  instrument  reciting 
that  the  transfer  was  made  as  collateral  secu- 
rity for  the  payment  of  debts  owing  the  grant- 
ees. It  was  held  that  the  transaction  was  a 
voluntary  assignment  within  Wis.  Rev.  Stat., 
§  1694  (Sanb.  &  B.  Anno.  Stat.,  §  16931? ),  which 
renders  void  all  voluntary  assignments  and 
transfers  containing  preferences,  and  not  exe- 
cuted as  prescribed  therein.  Northern  Nat. 
Bank  v.  Weed,  86  Wis.  212.  In  this  cr.se 
Cassoday,  J.,  said:  "We  are  constrained  to 
hold  that  the  facts  bring  the  case  squarely 
within  the  rules  of  law  affirmed  by  this  court 
in  Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Rep. 
257;  Maxwell  v.  Simonton,  81  Wis.  635  ;  Fuller 
v.  McHenry,  83  Wis.  573.  These  cases,  and 
several  others  which  are  distinguishable, 
have  discussed  the  principles  involved  fully 
and  in  detail.  *  *  *  The  exceptions  to  the 
statutory  rules  thus  stated,  which  from  time 
to  time  have  been  sanctioned  by  this  court, 
have  either  been  cases  not  coming  within  the 
purview  of  the  statutes  cited,  or  where  the  in- 
strument has  been  authorized  by  some  other 
statutory  provision ;  as,  for  instance,  a  chattel 
mortgage.  Section  2314,  Rev.  Stat. ;  Cribb 
v.  Hibbard,  77  Wis.  206;  Michelstetter  -•. 
Weiner,  82  Wis.  298.  This  distinction  was 
pointed  out  in  Maxwell  v.  Simonton,  81  Wis. 
635.  It  may  be  said,  as  it  has  often  been  said 
in  such  cases,  that  this  decision  will  operate 
to  give  a  preference  to  an  attaching  creditor. 
But  this  court  is  not  responsible  for  the 
anomalous  provisions  of  our  statutes  on  the 
subject.  They  manifestly  prohibit  an  insol- 
vent debtor  from  giving  preferences  in  certain 
ways,  and  yet  allow  him  to  give  preferences 
in  certain  other  ways.  The  policy  of  the  law 
on  the  subject  is  for  the  legislature.  This 
court  cannot  do  otherwise  than  to  declare  the 
law  as  it  is  found  in  the  statutes." 

An  assignment  conveyed  to  the  assignee  all 
the  assignors'  property  in  trust  for  their  cred- 
itors, both  partnership  and  individual,  the 
assignors  being  referred  to  therein  indiscrimi- 
nately as  the  parties  of  the  first  part.  Part- 
nership assets  and  debts  and  individual  as- 
sets and  debts  were  listed  separately.  It 
was  held  that  as  the  court  had  power  under 
the  statute  to  apply  the  assets  according  to 
law  the  assignment  was  not  void  on  the  ground 
of  its  making  unlawful  preferences.  Ford  v. 
Clarke,  83  Wis.  45. 

In  Strong  v.  Kalk,  91  Wis.  29,  an  insolvent 
debtor  gave  to   certain  creditors  a  chattel 
mortgage  on  all  his  property,  with  an  agree- 
ment  that   one   of    such   creditors  should 
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l>v  dri  ll  of  trust,  assignment,  or  sale,  is  immaterial.1 

Giving  Preferred  Creditor  Power  to  Prefer  Others  as  to  Surplus. — And  a  bill  of  sale  to  a 

creditor  which  not  only  prefers  him,  but  also  gives  him  the  power  to  prefer 
other  creditor-,  at  Ids  discretion  to  the  extent  of  the  surplus  over  his  debt,  is 
fraudulent  and  void,  since  a  debtor  cannot  thus  delegate  his  power  to  prefer 
to  another;  the  law  governing  assignments  is  applicable  to  sales  where  there 
is  a  surplus  due  the  vendors.2 

Indebtedness  Contemporaneous  with  Preference. — Some  of  the  statutes  expressly  ex- 
cept from  their  operation  mortgages  given  to  secure  contemporaneous  debts.3 

b.  Preferences  Distinct  from  Assignment. — In  most  jurisdictions, 
while  an  insolvent  debtor  cannot,  as  a  part  of  a  general  assignment,  make 
preferences,  he  may  preface  such  assignment  by  a  preference  of  certain  of  his 
creditors.  Nor  is  it  material  how  long  or  how  short  the  time  which  intervenes 
the  execution  of  the  preference  and  the  making  of  the  assignment;  it  is 
enough  if  there  is  a  bona  fide  preference  of  bona  fide  creditors,  which  in  fact 
precedes  the  making  of  the  general  assignment.  The  bona  fides  of  the 
transaction  is,  of  course,  always  open  to  inquiry.  But,  on  the  other  hand, 
where  the  debtor  has  entered  upon  the  performance  of  any  formalities  neces- 
sary to  making  an  assignment  he  cannot  thereafter  make  any  valid  preferences 
if  he  completes  the  assignment  thus  begun.4 


immediately  take  possession  of  the  property 
as  agent  and  trustee  for  all,  sell  the  same,  and 
distribute  the  proceeds  among  the  mortgagees 
fro  rata.  Subsequently,  two  other  creditors 
took  chattel  mortgages  on  the  same  property, 
with  knowledge  of  the  first  mortgage,  and 
consented  to  the  arrangement  made  at  that 
time.  It  was  held  that  all  the  chattel  mort- 
gages were  void  as  to  the  other  creditors,  the 
entire  transaction  being  in  effect  a  general 
assignment  with  preferences ;  following  Win- 
ner v.  Iloyt,  66  Wis.  227,  57  Are.  R.ep.  257. 

1.  Form  of  Instrument  Immaterial. — Ar-heny. 
I-ong,  38  S.  Car.  272;  Putney  v.  Friesleben, 
32  S.  Car.  492;  Wilks  v.  Walker,  22  S.  Car. 
to8,  53  Am.  Rep.  706;  Porter  v.  Strieker,  44 
S.  Car.  183;  Mitchell  v.  Mitchell,  42  S.  Car. 
475;  Austin  v.  Morris,  23  S.  Car.  393;  Lamar 
v.  Pool,  26  S.  Car.  446;  Meinhard  v.  Strick- 
land, 29  S.  Car.  496;  Verner  v.  McGhee,  26 
S.  Car.  248;  Mclntyre  v.  Legon,  38  S.  Car. 
463;  Monagban  Bay  Co.  v.  Dickson,  39  S.  Car. 
146;  Mann  v.  Poole,  40  S.  Car.  1;  Wolf  v. 
McGugin,  37  W.  Va.  552;  Kerbs  v.  Ewing, 
22  Fed.  Rep.  693;  White  v.  Cotzhausen,  129 
U.  S.  329;  Fuller  v.  McHenry,  83  Wis.  573. 

2.  Seger  v.  Thomas,  107  Mo.  635. 

3.  Contemporaneous  Debts. — In  Anniston 
Carriage  Works  v.  Ward,  101  Ala.  670,  an  in- 
solvent debtor  mortgaged  his  whole  stock  of 
goods  to  secure  a  preexisting  debt,  and  this 
mortgage  was  afterwards  satisfied  by  the  sale 
of  a  portion  of  the  stock  and  a  loan  from  an- 
other party  on  a  second  mortgage.  The  money 
so  received  by  the  first  mortgage  was  held  to 
constitute  a  fund  subject  to  the  claims  of  all 
the  creditors,  under  the  Alabama  Code,  §  1737, 
declaring  that  all  general  assignments  with 
preferences,  except  mortgages  to  cover  con- 
temporaneous debts,  shall  inure  equally  to  all 
the  grantor's  creditors. 

In  Kentucky  a  mortgage  executed  by  an  in- 
solvent debtor  to  an  antecedent  creditor,  with 
the  design  to  prefer  him,  operates  as  an  assign- 
ment for  the  benefit  of  all  the  creditors,  though 
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executed  pursuant  to  a  promise  made  at  the 
time  the  debt  was  created.    Darnell  v.  Lewis, 

94  Ky-  455- 

4.  Preferences  Distinct  from  the  Assignment — 

United  States. — South  Branch  Lumber  Co. 
v.  Ott,  142  U.  S.  629;  Baer  v.  Rooks,  50  Fed. 
Rep.  898;  Crawford  v.  Neal,  144  U.  S.  585; 
Kellogg  v.  Root,  23  Fed.  Rep.  525 ;  Davis  v. 
Schwartz,  155  U.S.  631. 

Alabama. — Holt  -'.  Bancroft,  30  Ala.  193. 

Florida. — Armstrong  v.  Holland,  35  Fla. 
160. 

Indiana. — Shillito  Co.  v.  McConnell,  130 
Ind.  41  ;  Fuller  v.  Mehl,  134  Ind.  60;  Peed  v. 
Elliott,  134  Ind.  536;  Carnahanv.  Schwab,  127 
Ind.  507.  See  also  Lord  v.  Fisher,  19  Ind.  7; 
Wilcoxon  v.  Annesley,  23  Ind.  285;  Cushman 
v.  Gephart,  97  Ind.  46;  Grubbs  v.  Morris,  103 
Ind.  166;  Stix  v.  Sadler,  109  Ind.  254.  This 
rule  was  applied  in  Gilbert  v.  McCorkle,  110 
Ind.  215,  where  it  was  held  that  a  mortgage 
executed  to  give  a  preference  would  not  be  car- 
ried into  and  made  a  part  of  an  assignment 
which  was  made  on  the  next  day. 

Iotva. — Burrows  v.  Lehndorff,  8  Iowa  96; 
Cole  v.  Dealham,  13  Iowa  551;  Van  Patten  v. 
Burr,  52  Iowa  518;  Van  Horn  v.  Smith,  59 
Iowa  142;  Lampson  v.  Arnold,  19  Iowa  479; 
Buell  v.  Buckingham,  16  Iowa  284,  85  Am. 
Dec.  516;  Fromme  v.  Jones,  13  Iowa  474; 
Cowles  v.  Rickets,  1  Iowa  582;  Roberts  -•. 
Press  (Iowa  1896),  66  N.  W.  'Rep.  756;  Far- 
well  v.  Howard,  26  Iowa  381 ;  Southern  White 
Lead  Co.  v.  Haas,  73  Iowa  399;  Kohn  v. 
Clement,  58  Iowa  589;  Bradley  v.  Bailey  (Iowa 
1895),  64  N.  W.  Rep.  758;  Mehlhop -•.  Ells- 
worth (Iowa  1895),  64  N-  w-  Rep.  638;  Clem- 
ent v.  Johnson,  85  Iowa  566;  Perry  7'.  Vezina, 
63  Iowa  26;  Aulman  v.  Aulman,  71  Iowa  124, 
60  Am.  Rep.  783;  Gaget\  Parry,  69  Iowa  605; 
Farwell  v.  Jones,  63  Iowa  316. 

Kansas.— Wyeth  Hardware  Co.  v.  Standard 
Implement  Co.,  47  Kan.  423  {distinguishing 
McPike  v.  Atwell,  34  Kan.  142;  DeFord  v. 
Nye,  40  Kan.  665  ;  and  explaining  and  perhaps 
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No  Knowledge  of  Contemplated  Assignment  on  Part  of  Creditor. — It  has  been  held  that  if 
an  insolvent  debtor,  in  contemplation  of  making  a  general  assignment  for  the 
benefit  of  his  creditors  under  the  statute,  pays  a  debt  not  due,  and  the  creditor 


modifying  Bailey  v.  Kansas  Mfg.  Co.,  32 
Kan.  73);  Watkins  Nat.  Bank  v.  Sands,  47 
Kan.  591 ;  Goodman  v.  Kendall,  56  Kan.  439. 

Maine. — Berry  v.  Cutts,  42  Me.  445. 

Massachusetts. — Perry  v.  Holden,  22  Pick. 
(Mass.)  269. 

Michigan. — Heineman  v.  Hart,  55  Mich. 
64;  Root  v.  Potter,  59  Mich.  498. 

Missouri. — Gummersell  V.  Hanbloom,  19 
Mo.  App.  274. 

Illustrations.— A  general  assignment  will 
not  be  held  invalid  because  of  preferences 
given  to  bona  fide  creditors  by  transactions 
closely  connected  with  the  assignment  in 
point  of  time,  but  in  fact  wholly  independent 
of  it.  Le  Moyne  v.  Braden,  87  Iowa  739; 
Farwell  v.  Cunningham,  86  Iowa  67. 

The  fact  that  a  failing  debtor  makes  an 
assignment  within  three  days  after  giving  a 
mortgage  to  secure  one  of  his  creditors,  the 
mortgagee  not  being  aware  of  the  mortgagor's 
intent  to  assign,  does  not  make  the  mortgage 
a  part  of  the  same  transaction  as  the  assign- 
ment, thereby  creating  a  preference,  and  mak- 
ing both  void.  Benham  v.  Ham,  5  Wash.  128. 
See  also  Drake  v.  Paulhamus,  66  Fed.  Rep. 
•895  ■ 

Under  the  Kentucky  statute  the  transfer  of 
timber  in  payment  of  an  existing  debt  is  an 
illegal  preference,  where  the  debtor  soon 
after  makes  an  assignment  for  the  benefit  of 
creditors.    Vinson  v.  McAlpin,  87  Ky.  357. 

The  Nebraska  statute  (Comp.  Stat.,  c.  6) 
does  not  take  away  the  common-law  right  of  an 
insolvent  debtor  to  prefer  creditors  ;  it  simply 
forbids  preferences  (with  certain  exceptions 
named  therein)  when  made  in  the  assignment 
itself,  and  preferences  made  within  thirty 
days  before  an  assignment  actually  executed, 
with  notice  on  the  part  of  the  creditor  pre- 
ferred that  the  debtor  was  then  insolvent  or 
contemplating  insolvency.  Kavanaugh  v. 
Oberfelder,  37  Neb.  647;  Banks  v.  Omaha 
Barb  Wire  Co.,  30  Neb.  128;  Hershiser  v. 
Higman,  31  Neb.  531.  See  also  Meyer  v. 
Union  Bag,  etc.,  Co.,  41  Neb.  67;  Costello  v. 
Chamberlain,  36  Neb.  45;  Nelson  v.  Garey, 
15  Neb.  531 ;  Brown  v.  Williams,  34  Neb.  376. 

After  the  preparation  of  a  deed  of  assign- 
ment by  an  insolvent  corporation  it  drew 
drafts  on  its  solvent  debtors  and  sold  its 
goods  to  one  of  the  directors  of  the  principal 
creditor,  a  bank,  receiving  his  check  there- 
for, assigned  the  drafts  and  check  to  the 
bank,  and  then  delivered  the  assignment  to 
the  assignee.  It  was  held,  that,  the  execution 
of  the  assignment  and  the  transfer  of  the 
drafts  and  check  being  one  and  the  same 
transaction,  such  transfer  was  void  under  the 
assignment  act  which  prohibited  preferences. 
Larrabee  v.  Franklin  Bank,  114  Mo.  ^92. 

The  Illinois  assignment  act  does  not  pro- 
hibit preferences  generally,  but  only  prefer- 
ences which  are  contained  in  written  deeds  of 
assignment  voluntarily  executed  for  the  bene- 
fit of  creditors.    And  a  preference  given  by  a 


debtor  after  he  has  made  up  his  mind  to  exe- 
cute a  general  assignment  for  the  benefit  of 
his  creditors  has  been  held  to  be  void,  upon 
the  theory  that  such  a  preference  must  be 
regarded  as  a  part  of  the  assignment.  Young 
v.  Clapp,  147  111.  176.  See  also  Schroeder  v. 
Walsh,  120  111.  412;  Weber  v.  Mick,  131 
5331  Chicago  First  Nat.  Bank  v.  North 
Wisconsin  Lumber  Co.,  41  111.  App.  383; 
American  Cutlery  Co.  v.  Joseph,  44  111.  App. 
194. 

A  chattel  mortgage  taken  with  knowledge 
that  the  mortgagor  was  in  danger  of  insol- 
vency.and  with  an  understanding  that  the  same 
should  not  be  recorded  until  failure  of  the 
mortgagor  became  unavoidable,  and  which 
was  in  fact  recorded  only  thirty  minutes  pre- 
vious to  a  deed  of  assignment,  which  the 
mortgagor  withheld  from  record  until  the 
mortgage  was  recorded,  is  invalid  as  attempt- 
ing to  create  an  illegal  preference.  Heath- 
man  v.  Rogers,  153  111.  143,  folloiving  Preston 
v.  Spaulding,  120  111.  208. 

The  Illinois  assignment  act  does  not  pro- 
hibit an  insolvent  debtor  from  giving  his 
creditors  a  judgment  note,  unless  it  is  made 
after  he  has  decided  to  make  an  assignment, 
and  with  a  view  thereby  to  give  a  preference. 
Hier  v.  Kaufman,  134  111.  215.  To  the  same 
effect  are  Kaufman  v.  Schneider,  35  111.  App. 
256;  Plume,  etc.,  Mfg.  Co.  v,  Caldwell,  35  111. 
App.  492. 

A  mortgage  executed  contemporaneously 
with  an  assignment,  and  designed  to  give  the 
mortgagee  a  preference,  is  void.  Burnham  -'. 
Haskins,  79  Mich.  35. 

An  insolvent  debtor  gave  mortgages  to  cer- 
tain preexisting  creditors,  and,  within  sixty 
days,  made  an  assignment  for  the  benefit  of 
creditors  to  one  of  these  creditors,  recognizing 
the  mortgages  as  existing  securities.  Some 
of  the  secured  claims  were  fictitious;  the 
debtor,  when  he  gave  the  mortgages,  knew  of 
his  condition ;  and  the  assignment  was  made 
to  force  a  compromise  with  creditors.  It  was 
held  that  the  intention  to  give  a  preference 
and  to  defraud  appeared.  Backhaus  v.  Sleep- 
er, 66  Wis.  68. 

In  Alabama,  an  insolvent  debtor  cannot 
create  a  preference  in  favor  of  one  creditor  by 
a  confession  of  judgment,  which  gives  a  lien 
on  all  his  property,  and  is  immediately  fol- 
lowed on  the  same  day  by  a  general  assign- 
ment. In  such  a  case  the  creditor  in  the 
confessed  judgment  will  be  placed  on  a  footing 
with  other  creditors,  and  compelled  to  refund 
any  surplus  of  assets  he  may  have  received 
above  his  proportionate  share.  Rochester  v. 
Armour,  92  Ala.  432. 

The  first  section  of  the  New  Jersey  assign- 
ment act  does  not  prohibit  preferences  not  in 
the  deed  of  assignment,  and  not  made  in  con- 
templation of  it.  Moses  v.  Thomas,  26  N.  J. 
L.  124;  Van  Waggoner  v.  Moses,  26  N.  J.  L. 
570.  And  see  Garretson  v.  Brown,  26  N.  J. 
L.  425. 
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a<  (  epts  payment  in  cash  without  notice  of  the  debtor's  insolvency  or  contem- 
plated  assignment,  the  payment  will  not  be  an  unlawful  preference  and  will 
be  sustained.1 

A  Creditor  Who  Seeks  to  Obtain  a  Preference  from  the  assignor's  estate,  and  fails,  does 
not  thereby  lose  his  right  to  share  pro  rata!2, 

c.  Preferences  by  Limited  Partnerships  and  Corporations. — In 
some  states  insolvent  limited  partnerships  are  specially  prohibited  from  making 
assignments  with  preferences,3  as  also  are  insolvent  corporations.4 

First  Assignment  Void — Second  Assignment  without  Preferences. — Where  a  limited  part- 
nership makes  a  general  assignment  which  is  void  under  the  statute  because 


An  absolute  sale  and  transfer  by  an  insol- 
vent debtor  of  all  his  property,  both  real  and 
personal,  at  its  full  value  in  payment  of  debts 
to  but  one  creditor,  without  making  or  con- 
templating any  general  assignment  for  cred- 
itors, is  not  within  the  provisions  of  chapter 
503,  Laws  of  New  York  of  1887,  prohibiting 
preferences  in  such  assignments  for  more  than 
one  third  of  the  value  of  the  assigned  estate. 
Tompkins  v.  Hunter,  149  N.  Y.  117,  affirm- 
ing 75  Hun  (N.  Y.)  612,  limiting  the  scope  of 
Berger  v.  Varrelmann,  127  N.  Y.  281,  and 
Spelman  v.  Freedman,  130  N.  Y.  421;  and 
qiicsfioningWhite  v.  Cotzhausen,  129  U.  S.  329. 

A  transfer  of  accounts  by  a  debtor  to  a  cred- 
itor, just  prior  to  an  assignment  and  exceed- 
ing one-third  of  his  assets,  does  not  render  the 
assignment  void  under  the  New  York  general 
assignment  Act  of  1887,  in  the  absence  of  any 
intent  to  hinder  or  defraud  creditors.  In 
such  case,  if  the  transfer  and  assignment  are 
to  be  taken  as  one  transaction,  the  restraint 
of  the  statute  does  not  stamp  the  preference 
as  fraudulent,  but  limits  its  effective  opera- 
tion to  the  permissible  one-third.  Abegg  v. 
Bishop,  142  N.  Y.  286. 

The  same  rule  was  applied  to  an  assignment 
of  accounts  and  to  judgments  by  confession 
in  Central  Nat.  Bank  v.  Seligman,  138  N.  Y. 
441.  To  the  same  effect  is  Spelman  v.  Freed- 
man, 130  N.  Y.  421. 

But  a  confession  of  judgment  in  contempla- 
tion of  a  general  assignment,  which  at  once 
follows,  is  to  be  treated  as  part  of  the  assign- 
ment in  respect  to  prohibited  preferences. 
Berger  v.  Varrelmann,  127  N.  Y.  281. 

The  Pennsylvania  statute  of  1843  prohibits 
preferences  only  in  assignments,  but  not  by  a 
'  confession  of  judgment  just  before  the  making 
of  an  assignment.  Lake  Shore  Banking  Co. 
v.  Fuller,  110  Pa.  St.  156.  See  also  Johnson's 
Appeal,  103  Pa.  St.  373;  Griffin  v.  Rogers,  38 
Pa.  St.  382;  Morgan's  Appeal,  20  Pa.  St.  152; 
Hutchinson  v.  McClure,  20  Pa.  St.  63;  Wor- 
man  v.  Wolfersberger,  19  Pa.  St.  59;  York 
County  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 
Dec.  494;  Guy  v.  Mcllree,  26  Pa.  St.  92; 
Siegel  v.  Chidsey,  28  Pa.  St.  279,  70  Am.  Dec. 
124;  Breading  v.  Boggs,  20  Pa.  St.  37; 
Blakey's  Appeal,  7  Pa.  St.  449.  This,  how- 
ever, does  not  preclude  a  debtor  from  prefer- 
ring a  creditor  prior  to  the  assignment, 
while  he  still  retains  dominion  of  his  prop- 
erty, so  long  as  he  violates  no  law  and  com- 
mits no  fraud.  Gallagher's  Appeal,  114  Pa. 
St-  353>  6°  Am.  Rep.  350. 

1.  Where  Creditor  does  Not  Know  of  Insol- 
vency.— Illinois  Paper  Co.  v.  Northwestern 
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Nat.  Bank,  149  111.  450.  Here  Shope,  J.,  said-. 
"  We  are  of  opinion  that  a  payment  to  the 
creditor  of  his  bona  fide  indebtedness,  under 
the  circumstances  shown,  did  not  create  a 
preference  within  the  meaning  of  the  statute." 
Home  Nat.  Bank  v.  Sanchez,  131  111.  330; 
Lampson  v.  Arnold,  19  Iowa  480;  Van  Patten 
v.  Burr,  52  Iowa  518;  Field  v.  Geohegan,  125 
111.  68. 

A  creditor  who  does  not  know  of  his 
debtor's  intention  to  make  a  general  assign- 
ment at  the  time  of  taking  a  security  for  an 
actual  debt  is  not  affected  by  such  intention  so 
as  to  make  the  transfer  a  part  of  the  assign- 
ment and  render  it  void  within  the  statute  of 
1887  restricting  preferences.  Manning  v. 
Beck,  129N.  Y.  1 ;  Maass  v.  Falk,  146  N.  Y.  34. 

2.  Green  v.  Hood,  42  111.  App.  652. 

3.  Preferences  by  Insolvent  Limited  Partner- 
ship.— The  property  of  an  insolvent  limited 
partnership  is  a  special  trust  fund  for  the 
payment  of  all  the  firm  debts  ratably,  except 
those  due  to  the  special  partner,  and  any  as- 
signment of  such  property,  with  the  intention 
of  giving  a  preference,  is  void  as  against  its 
creditors.  Innes  v .  Lansing,  7  Paige  (N.  Y.) 
583,  applying  1  N.  Y.  Rev.  Stat.  766,  §§  20, 
21,  and  follovjed  in  Whitcomb  v.  Fowle,  7 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  295. 

For  Further  Discussion,  see  supra,  this  title, 
Who  may  Assign. 

4.  Preferences  by  Insolvent  Corporations. — 
The  provisions  of  the  Revised  Statutes  of  New 
York,  1  Rev.  Stat.  591,  §  9,  and  of  Laws  of  1890, 
c.  564,  §  48,  prohibiting  insolvent  corporations 
from  making  assignments  with  intent  to  pre- 
fer, apply  only  to  domestic  corporations.  Van- 
derpoel  v.  Gorman,  140  N.  Y.  563;  Coats 
v.  Donnell,  94  N.  Y.  168. 

The  Intent  to  Prefer  is  a  fundamental  fact 
which  must  be  alleged  and  proved.  Curtis  v. 
Leavitt,  15  N.  Y.  9,  139. 

Prior  to  the  Arkansas  Act  of  April  14,  1893, 
forbidding  preferences  by  an  insolvent  cor- 
poration, such  a  preference  was  not  rendered 
invalid  by  the  fact  that  two  of  its  directors 
were  liable  as  indorsers  upon  certain  notes 
which  formed  a  portion  of  the  indebtedness 
preferred  by  the  assignment.  Worthen  v. 
Griffith,  59  Ark.  562. 

In  Virginia  preferences  by  chartered  com- 
panies are  forbidden.  Virginia  Code  1887* 
§  1 149. 

In  Pennsylvania  an  insolvent  corporation 
may  prefer  a  creditor  by  a  confession  of  judg- 
ment. Pairpoint  Mfg.  Co.  v.  Philadelphia  Op- 
tical, etc.,  Co.,  161  Pa.  St.  17;  Lake  Shore 
Banking  Co.  v.  Fuller,  no  Pa.  St.  156. 
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of  preferences,  a  subsequent  assignment  without  preferences  is  valid.1 

Extraterritorial  Effect  of  Statute. — Where  no  disability  to  make  a  preference  of 
creditors  is  imposed  upon  a  foreign  corporation  by  its  charter,  the  prohibition 
of  such  a  preference  by  a  general  enactment  of  the  state  where  the  corporation 
is  chartered  can  have  no  extraterritorial  effect.2 

d.  Conditional  Preferences — Release  as  condition. — In  some  jurisdictions 
a  stipulation  for  a  release  of  indebtedness  in  a  deed  of  general  assignment  for 
the  benefit  of  creditors,  which  is  made  a  condition  of  preference,  does  not 
avoid  the  deed,  provided  the  debtor  dedicates  all  of  his  property  not  exempt 
by  law  to  the  payment  of  all  of  his  creditors.3  In  other  jurisdictions, 
however,  such  assignments  are  mala  fide  on  their  face  and  void  as  against 
creditors,  the  reason  given  being  that  "  it  is  a  clear  attempt  by  the  debtor  to 
coerce  his  creditors  to  accede  to  his  terms,  and  a  withholding  of  his  property 
from  them  to  a  greater  or  less  extent,  unless  they  do  so  accede;  this  is  a 
hindering  and  delaying  of  creditors  which  the  statute  prohibits."4 

Previous  Release. — But  even  in  New  York  preferences  given  to  such  creditors 
as  have  previously  executed  a  conditional  release  on  receiving  a  specified 
proportion  of  their  claims,  and  in  consequence  thereof,  have  been  upheld, 
the  distinction  being  that  in  this  latter  instance  "  there  is  no  placing  of  the 
property  of  the  debtors  in  the  hands  of  the  assignee  beyond  the  reach  of  their 
creditors,  and  then  proposing  terms  of  accommodation  ;  no  making  of  the 
release  a  condition  of  the  preference,  nor  does  the  provision  in  question  impose 
any  hindrance  or  delay  upon  creditors."  5 

Condition  that  Creditor  shall  Surrender  Collaterals. — In  one  instance  a  condition  that 
the  creditor  should  surrender  certain  collateral  securities  or  lose  his  priority 
was  held  to  be  within  the  legitimate  power  of  directing  preferences.6 

Other  Conditions. — It  has  been  held  that  a  provision  giving  priority  to  "  the 
amount  that  may  be  found  due"  in  certain  attachment  proceedings,  provided 
they  "  are  sustained  and  are  a  lien,"  is  not  void  as  being  conditional.7  A 
provisional  stipulation  coercing  creditors  "to  delay  their  lawful  suits,"  or  else 


1.  Schwartz  v.  Soutter,  103  N.  Y.  683. 

2.  Pairpoint  Mfg.  Co.  v.  Philadelphia  Op- 
tical, etc.,  Co.,  161  Pa.  St.  17. 

3.  Release  as  Condition  Upheld  in  Certain  Ju- 
risdictions.— Wolf  v.  Gray,  53  Ark.  75;  Mc- 
Reynolds  v.  Dedman,  47  Ark.  347;  Collier 
v.  Davis,  47  Ark.  367,  58  Am.  Rep.  758;  Gor- 
don v.  Cannon,  18  Gratt.  (Va.)  387;  West  v. 
Snodgrass,  17  Ala.  549;  Ashurst  v.  Martin,  9 
Port.  (Ala.)  566;  Gazzam  v.  Poyntz,  4  Ala. 
374'  37  Am.  Dec.  745.  See  also  Layson  v. 
Rowan,  7  Rob.  (La.)  1. 

"  Having  an  unquestionable  power  of  pref- 
erence, of  which  he  is  the  absolute  master,  it 
follows  that  he  may  set  his  price  on  it,  pro- 
vided it  be  not  a  reservation  of  part  of  the 
effects  for  himself,  or  anything  that  would 
carry  his  power  beyond  mere  preference." 
Per  Gibson,  C.  J.,  in  Thomas  v.  Jenks,  5  Rawle 
(Pa.)  221. 

Deed  Set  Aside  for  Fraud — Right  of  Releasing 
Creditors. — Where  an  assignment  valid  on  its 
face  gives  a  preference  to  releasing  creditors, 
and  several  creditors  file  releases,  and  it  is 
afterwards  set  aside  for  fraud,  the  releases 
become  inoperative,  and  the  releasing  credit- 
ors are  entitled  to  share  fro  rata  with  the  non- 
releasing  creditors  in  the  fund  realized  by  the 
court  from  the  sale  of  the  estate  attempted 
to  be  assigned.  Younger  v.  Massey,  41  S. 
Car.  50. 


Seal. — In  Burgiss  v.  Westmoreland,  38  S. 
Car.  425,  an  assignment  provided  a  preference 
for  all  creditors  who  should  execute  a  release 
of  all  demands  within  sixty  days  from  that 
date.  It  was  held  that  releases  not  under  seal 
would  discharge  the  debtor,  and  therefore 
were  a  substantial  compliance  with  the  condi- 
tion, and  the  makers  were  entitled  to  share 
the  preference  fro  rata  with  those  who  exe- 
cuted releases  that  were  under  seal. 

4.  Release  as  Condition  Declared  Void  in  Some 
Jurisdictions — New  York. — Grover  v.  Wake- 
man,  11  Wend.  (N.  Y.)  201,  25  Am.  Dec. 624; 
Hyslop  v.  Clarke,  14  Johns.  (N.  Y.)  458.  See 
also  Jackson  v.  Cornell,  1  Sandf.  Ch.  (N.  Y.) 
348- 

North  Carolina. — Palmer  v.  Giles,  5  Jones 
Eq.  (N.  Car.)  75.  See  also  Hafner  v.  Irwin, 
1  Ired.  (N.  Car. )  496 ;  Kissam  v.  Edmonston, 
1  Ired.  Eq.  (N.  Car.)  180. 

Ohio. — Atkinson  v.  Jordan,  5  Ohio  293,  24 
Am.  Dec.  281.    See  also  Cross  v.  Carstens, 

49  Ohio  St.  548. 

Connecticut.  —  Ingraham  v.  Wheeler,  6 
Conn.  277. 

5.  Qualification — Previous  Release. — Spauld- 

ing  v.  Strang,  38  N.  Y.  9;  Low  v.  Graydon, 

50  Barb.  (N.  Y.)  414  ;  Powers  v.  Graydon,  10 
Bosw.  (N.  Y.)  630. 

6.  Bellows  v .  Patridge,  19  Barb.  (N.  Y.)  176. 

7.  Grant  v.  Chapman,  38  N.  Y.  293. 
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forfeit  their  claims  upon  the  assigned  estate,  is  fraudulent  and  void.1  A 
condition  compelling  creditors  to  present  their  claims  to  the  assignee  within 
a  named  period  has  been  upheld.2 

,-.  PREFERRING  WAGES. — By  many  of  the  statutes  the  wages  or  salaries 
due  to  employees  of  the  assignor,  at  the  time  of  the  execution  of  the  assign- 
ment, arc  preferred  before  any  other  debt.3 

Constitutionality  of  the  Statutes. — Statutes  imposing  such  a  priority  upon  a 
voluntary  assignment  are  not  unconstitutional,  as  the  legislature  may  permit 
it  to  be  made  only  upon  expressed  conditions,  and  the  assignor,  by  the  act  of 
making  the  assignment,  must  be  held  to  accept  the  conditions.4 

Omission  of  the  Preference  from  the  Assignment. — The  deed  of  assignment  is  not  void 

by  reason  of  the  omission  to  insert  therein  a  clause  giving  the  preference  as 
directed  by  the  statute;  the  instrument  is  to  be  read  in  connection  with  the 
statute  as  if  the  provision  in  question  constituted  part  of  it,  and  the  statutory 
preference  is  impressed  upon  the  trust  fund  in  the  hands  of  the  assignee.5 


1.  Marsh  v.  Bennett,  5  McLean  (U.  S.)  117. 

2.  Ward  r.Tingley,  4Sandf.Cn.  (N.Y.)476. 

3.  The  New  York  Statute  Is  Not  Retroactive, 

and  creates  no  preference  in  favor  of  employees 
for  wages  earned  before  its  enactment.  Mat- 
ter of  Scott,  148  N.  Y.  588. 

The  Indiana  statute  of  1885,  which  provides 
that  all  debts  due  any  persons  for  manual  or 
mechanical  labor  shall  be  a  preferred  claim 
where  the  debtor's  property  shall  pass  into  the 
hands  of  an  assignee,  is  still  in  force,  and  was 
applied  in  favor  of  the  journeyman  of  a  jew- 
eler who  had  assigned.  Eversole  v.  Chase,  127 
Ind.  297. 

The  Wisconsin  Laws  1885,  c.  48,  which  di- 
rects an  assignee  to  pay  first  the  claims  of 
servants,  etc.,  for  labor  performed  within 
three  months  prior  to  the  assignment,  does  not 
repeal  by  implication  Laws  1883,  c.  349,  au- 
thorizing preferences  in  the  assignment  for 
•wages  earned  within  six  months  prior  thereto. 
Dubuque  First  Nat.  Bank  v.  Baker,  68  Wis. 
442,  per  Cole,  C.  J.:  "  The  law  of  1883  allows 
preferences  for  the  wages  of  laborers  for  six 
months  to  be  given  in  the  assignment  itself, 
while  the  law  of  1885  requires  the  assignee  to 
first  pay  the  claims  of  all  servants,  clerks,  and 
laborers  for  personal  services  performed  with- 
in three  months  prior  to  the  assignment, 
whether  these  claims  are  preferred  in  the  as- 
signment or  not."  See  also  Mack  v.  Meisen, 
70  Wis.  234. 

What  is  Meant  by  Wages  of  Laborers,  Servants, 
and  Employees. — Where  one  was  employed  at 
a  fixed  salary,  with  an  additional  percentage 
on  the  net  profits  on  the  business  conducted 
by  him,  provided  they  amounted  to  twenty 
thousand  dollars  for  the  year,  and  the  em- 
ployment was  terminated  within  five  months 
by  the  employer  making  an  assignment,  and 
after  more  than  ten  thousand  dollars  net 
profits  had  been  realized  from  the  business, 
it  was  held  that  the  contingency  upon  which 
the  percentage  was  to  be  earned  having 
been  prevented  by  the  assignor,  the  employee 
became  at  once  entitled  to  a  percentage  of 
the  profits  earned  at  the  time  of  the  assign- 
ment, and  that  such  percentage  was  salary  or 
wages  due  entitled  to  preference  under  the 
assignment  act.  Matter  of  Sawyer,  31  Abb. 
N.  Cas.  (N.  Y.  C.  PL)  342. 


A  traveling  salesman  or  bookkeeper  is  not 
a  "laborer  or  servant"  within  the  meaning 
of  the  Illinois  statute  authorizing  a  prefer- 
ential payment  of  wages  out  of  assigned 
assets.  Eppstein  v.  Webb,  44  111.  App.  341 ; 
Signor  v.  Webb,  44  111.  App.  338.  See  also 
Epps  v.  Epps,  17  111.  App.  196. 

In  Conlee  Lumber  Co.  v.  Ripon  Lumber, 
etc.,  Co.,  66  Wis.  481,  it  was  held  that  under 
Wisconsin  Laws  1883,  c.  349,  a  drayman  may 
be  a  preferred  creditor  for  the  amount  due  for 
his  services;  that  the  salary  of  the  manager 
of  a  lumber  and  manufacturing  company  is 
the  "wages"  of  an  "employee"  within  the 
act;  that  the  amount  due  a  carriagemaker  and 
blacksmith,  having  shops  of  his  own,  doing 
work  for  such  a  company  from  time  to  time, 
manufacturing  bolts,  knives,  etc.,  the  com- 
pany usually  furnishing  the  materials,  might  be 
a  preferred  claim,  as  being  wages  of  a  laborer, 
servant,  or  employee.  Lang  v.  Simmons,  64 
Wis.  525,  distinguished. 

A  claim  for  wages  is  not  entitled  to  a  prefer- 
ence under  the  Pennsylvania  statute  of  1843 
and  its  supplements,  when  the  evidence  does 
not  show  that  the  labor  was  in  and  about  the 
business  in  which  the  assignors  were  engaged, 
or  in  and  about  the  property  from  the  sale  of 
which  the  fund  arose.  Child's  Estate,  135  Pa. 
St.  214. 

One  who  contracts  to  furnish  ties  to  a  rail- 
road is  not  a  contractor  and  preferred  cred- 
itor under  the  statute  of  1843;  nor  are  sub- 
contractors and  laborers  employed  by  him. 
Hart's  Appeal,  96  Pa.  St.  355. 

Under  the  Montana  statute,  providing  that 
the  wages  of  employees  for  services  rendered 
within  sixty  days  previous  to  the  assignment, 
to  the  extent  of  two  hundred  dollars,  are  pre- 
ferred claims,  it  is  no  objection  to  a  complaint 
in  an  action  by  a  laborer  that  it  alleges  an  as- 
signment to  a  creditor  directly  for  his  sole 
benefit  and  not  as  a  trustee  for  the  benefit  of 
creditors.  Flanders  v.  Murphy,  10  Mont. 
398;  folio-wed  in  Marshall  v.  Livingston  Nat. 
Bank,  11  Mont.  351. 

4.  Richardson  v.  Thurber,  104  N.  Y.  606. 

5.  Richardson  v.  Thurber,  104  N.  Y.  606; 
Burley  v.  Hartson,  40  Hun  (N.  Y.)  121, 
affirmed  in  109  N.  Y.  656;  Roberts  v.  Tobias, 
120  N.  Y.  1. 
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When  Not  Actually  Employed  at  Time  of  Execution  of  Assignment. — An  employee  oi  the 
assignor,  whose  wages  are  unpaid  at  the  time  of  the  assignment,  is  entitled  to 
a  preference  although  he  ceases  to  bean  employee  before  the  execution  of  the 
assignment.1 

Promissory  Note  for  Wages. — The  preference  granted  to  wages  is  not  nullified  by 
the  fact  that  the  assignor  has  given  to  the  employee  a  promissory  note  for  the 
amount  due.2 

/.  Preferring  Claims  of  the  State. — Claims  of  the  state  are  expressly 
preferred  by  many  of  the  assignment  statutes,  which  exclude  preferences  in 
general;  but,  if  not  so  expressly  preferred,  such  preference  is  lost  where  a  valid 
assignment  for  creditors  is  executed  before  action  is  taken  to  enforce  the 
preference.3 

X.  Reservations  and  Stipulations — 1.  Reservation  f  Trust  or  Use  for  Benefit 
of  Assignor — a.  GENERAL  RULE. — The  general  rule  is  that  the  reservation  in 
an  assignment  of  a  trust  or  use  for  the  benefit  of  the  assignor  or  his  family,  or 
any  one  who  is  not  a  creditor,  renders  the  assignment  fraudulent  and  void.4 

b.  Assignor's  Continued  Control  of  the  Property. — A  stipulation 
in  an  assignment  for  the  retention  and  control,  by  the  assignor,  o.  the  assigned 
property,  renders  the  assignment  void  as  against  any  creditors  who  do  not 
assent  to  it.5 


1.  Matter  of  Scott,  148  N.  Y.  588;  Matter 
of  Heath,  46  Hun  (N.  Y.)  114.  In  this  latter 
case  it  was  said  that  the  words  "at  the  time 
of  the  execution  of  the  assignment,"  were 
used  for  the  purpose  of  including  the  "  wages 
or  salaries"  owing  at  that  time  by  the  as- 
signor to  his  employees,  and  not  for  the  pur- 
pose of  excluding  from  the  benefits  of  the 
statute  those  who  were  not  actually  employed 
by  the  assignor  at  the  time  the  assignment 
was  executed. 

2.  Matter  of  Scott,  148  N.  Y.  588;  Matter 
of  Heath,  46  Hun  (N.  Y.)  114. 

3.  State's  Priority. — State  v.  Foster  (Wyo- 
ming 1895),  38  Pac.  Rep.  926.  This  case  con- 
tains an  interesting  and  exhaustive  review 
by  Groesbeck,  C.  J.,  of  the  common-law 
right  of  the  crown  to  priority,  and  of  the 
statutes  of  this  country  upon  the  subject. 

The  state  of  Maryland's  funds  were  depos- 
ited in  a  bank  under  resolution  of  the  general 
assembly.  It  was  held  that  by  the  bank's  as- 
signment for  the  benefit  of  creditors  the  pref- 
erence which  the  state  had  in  the  payment  of 
her  claim,  so  long  as  the  title  to  the  property 
remained  in  the  bank,  was  defeated  by  the 
deed  of  trust.  State  v.  State  Bank,  6  Gill  & 
J.  (Md.)  205. 

As  to  the  Priority  of  Claims  for  Taxes,  see  the 
titles  "Taxation;  United  States ;  States. 

For  Further  Discussion  of  this  subject,  see  the 
titles  States;  United  States. 

4.  Secret  Reservations — Lawrence  v.  Norton, 
15  Fed.  Rep.  853. 

In  Kayser  v.  Heavenrich,  5  Kan.  324,  the 
assignment  made  provision  for  the  payment 
of  the  claim  of  a  certain  creditor  in  which  the 
assignor  had  an  interest,  and  it  was  held  that 
this  secret  reservation  for  the  assignor's  bene- 
fit rendered  the  assignment  void  as  against 
the  creditors,  who  were  entitled  to  take  ad- 
vantage of  it,  and  that  it  violated  the  Kansas 
statute. 

Reserving  Annuity  for  Assignor. — A  stipula- 
tion in  an  assignment  that  a  certain  annuity 

3  C.  of  L.— 6  81 


shall  be  paid  by  the  trustee  to  the  assignor 
for  a  limited  time  renders  the  assignment 
fraudulent  as  against  his  creditors.  Mackie 
v.  Cairns,  5  Cow.  (N.  Y.)  547,  Hopk.  Ch. 
(N.  Y.)  373,  15  Am.  Dec.  477. 

Reservation  for  Support  of  Family.- — In  Rich- 
ards v.  Hazzard,  1  Stew.  &  P.  (Ala.)  139,  an 
assignment  was  held  to  be  fraudulent  and 
void  because  it  reserved  to  the  assignor,  with- 
out the  creditors'  consent,  the  annual  sum  of 
two  thousand  dollars  during  the  continuance 
of  the  trust  for  the  support  of  the  assignor 
and  family.  See  also  Jackson  v.  Parker,  9 
Cow.  (N.  Y.)  86. 

Where  an  assignment  was  made  with  the 
reservation  that  a  part  of  the  assigned  prop- 
erty, to  wit,  a  house  and  lot,  should  be  recon- 
veyed  to  trustees  for  the  use  of  and  as  a  gift 
to  the  assignor's  family,  it  was  held  that  the 
assignment  was  void  as  to  all  creditors  who 
did  not  consent  to  such  arrangement.  M'Al- 
lister  v.  Marshall,  6  Binn.  (Pa.)  338,  6  Am. 
Dec.  458.  See  also  Kissam  v.  Edmundson, 
1  Ired.  Eq.  (N.  Car.)  180,  where  such  a 
provision  for  the  use  of  the  family  was  held 
tantamount  to  a  reservation  by  the  assignor 
himself. 

A  general  assignment  is  void  as  to  creditors 
if  it  reserves  from  the  assets  one  hundred 
dollars  for  the  assignor's  benefit,  though  the 
assigned  property  be  of  great  value  and  the 
sum  reserved  was  to  meet  pressing  family  ne- 
cessities. Montgomery  v.  Goodbar,  69  Miss. 
333,  following  Marks  v.  Bradley,  69  Miss.  1. 

5.  Stipulation  for  Control  of  Assigned  Property 
by  Assignor.— Lockhart  v.  Wyatt,  10  Ala.  231, 
44  Am.  Dec.  481 ;  Hatcher  v.  Winters,  71  Mo. 
30;  Fairchild  v.  Hunt,  14  N.  J.  Eq.  367. 

It  Is  Not  Every  Kind  of  Interference  by  the  as- 
signor with  the  trust  estate  that  indicates  a 
fraudulent  intent  at  the  execution  of  the  as- 
signment. Any  suggestion  offered  by  him 
which  may  be  useful  to  the  trustee,  to  the  end 
that  his  property  may  go  as  far  as  possible  in 
the  payment  of  his  debts  and  the  satisfaction 
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Assignors  to  Retain  Possession  and  Sell  under  Direction  of  Assignee. — A  clause  in  an 

assignment  that  the  assignors  shall  remain  in  possession  of  the  assigned  goods 
and  men  handise,  and  continue  to  sell  the  same  for  cash  under  the  direction 
and  control  of  the  assignee,  renders  the  assignment  fraudulent  and  void,  as 
it  w  ould  hinder  and  delay  creditors  from  their  lawful  modes  of  enforcing  their 
claims.1 

Assignor  Assisting  in  Management  of  Property  -  -But  assignments  have  not  been 
adjudged  fraudulent  in  all  cases  in  which  it  was  provided  that  the  assignee 
might  permit  the  assignor  to  reside  upon  the  assigned  premises  and  assist  in 
their  management;  or  where  the  assignor  expressly  reserved  a  trifling  sum 
for  the  payment  of  small  unliquidated  debts.2 

Mere  Continuance  of  Possession. — And  if  an  assignment  is  in  the  form  required  by 
law,  and  no  fraud  appears  on  its  face,  the  mere  continuance  of  possession  by 
the  assignor  after  the  assignment  does  not  render  it  void.3 

c.  Assignee's  Employment  of  Assignor.— The  stipulation  in  an  assign- 
ment that  the  assignee  shall,  in  the  execution  of  his  trust,  employ  the  assignor 
at  a  fixed  salary,  has  been  held  to  be  evidence  of  a  fraudulent  intent  on  the 


of  his  creditors,  is  the  exercise  of  his  moral 
interest  in  the  disposition  of  his  property, 
which  is  justifiable.  Eyre  v.  Beebe,  28  How. 
Pr.  (N.  Y.  Supreme  Ct.)  333. 

Question  of  Motive. — If  the  assignor  holds 
and  controls  some  of  the  assigned  property, 
the  assignment  will  be  void,  whatever  his  mo- 
tive.   Baum  v.  Pearce,  67  Miss.  700. 

Where  Possession  and  Not  Title  Conveyed. — 
An  assignment  is  void  if  for  a  specified  time 
it  conveys  only  the  possession  of  the  assigned 
effects  and  not  the  title,  and  provides  that  if 
within  that  time  the  assignor  shall  satisfy  cer- 
tain creditors  named  the  effects  are  to  be  re- 
turned to  the  assignor,  and  that  if  not  then 
they  are  to  be  sold  for  the  use  of  the  creditors. 
Whallon  v.  Scott,  10  Watts  (Pa.)  237. 

Forcing  Creditors  to  Settle. — An  assignment 
with  preferences  which  first  provided  for  the 
payment  of  the  costs  and  expenses  necessarily 
incurred  by  the  assignor  in  defending  any 
suits  that  might  be  brought  against  him  by 
any  creditor  or  other  person  for  anything 
growing  out  of  or  connected  with  the  assign- 
ment was  held  to  be  fraudulent  as  against  his 
creditors,  as  it  reserved  to  the  assignor  "a 
means  arising  from  the  assigned  property,  to 
deter  creditors  from  questioning  his  acts  and 
ultimately  to  coerce  them  into  his  own  terms 
of  settlement."  Mead  v.  Phillips,  1  Sandf. 
Ch.  (N.  Y.)  83. 

1.  Means  v.  Dowd,  128  U.  S.  273 ;  Brooks 
v.  Wimer,  20  Mo.  503. 

Assignor  to  Direct  Terms  and  Places  of  Sale. — 
In  Cannon  v.  Peebles,  2  Ired.  (N.  Car.)  449, 
it  was  held  that  the  reservation  in  an  assign- 
ment, of  a  power  to  the  assignor  to  direct  the 
terms  and  places  of  sale  of  the  assigned  prop- 
erty, was  unusual,  and  should  be  watched  with 
much  jealousy,  but  that  it  did  not  render  the 
assignment  fraudulent  in  law,  as  the  debtor 
had  no  power  to  prevent  a  sale. 

Reserving  Assignor's  Enjoyment  of  Property. 
— Any  conveyance  under  the  pretext  of  secur- 
ing creditors  by  which  a  debtor  intends  to  pro- 
tect himself  in  the  enjoyment  of  his  property 
is  fraudulent  as  to  them,  but  the  fact  that  he  is 
permitted  to  remain  in  possession  of  the  con- 


veyed property  for  three  or  four  months  is 
not  of  itself  evidence  of  a  fraudulent  intent. 
Byrd  v.  Bradley,  2  B.  Mon.  (Ky.)  239. 

In  Cookville  Bank  v.  Brier,  95  Tenn.  331, 
it  was  held  that  a  conveyance  of  a  stock  of 
goods,  valued  at  two  thousand  five  hundred 
dollars,  and  a  house  and  lot,  to  secure  a  debt 
of  seven  hundred  and  seventeen  dollars,  which 
allows  the  debtor  to  remain  in  actual  control 
of  the  goods  to  be  sold,  changed,  and  replen- 
ished by  him  in  the  usual  course  of  trade,  as 
agent  of  a  nominal  trustee,  the  proceeds  to  be 
retained  and  held  by  the  debtor,  is  void  as 
against  a  creditor,  on  the  ground  that  it  is 
chiefly  for  the  benefit  of  the  assignor. 

2.  In  Baxter  v.  Wheeler,  9  Pick.  (Mass.)  21, 
it  was  held  that  the  assignee's  covenant  in  an 
assignment  that  the  assignor  should  be  per- 
mitted to  occupy  and  use  the  assigned  land 
and  things  necessary  for  taking  care  of  it, 
committing  no  waste  thereon,  was  not  per  se 
fraudulent  as  against  creditors  not  parties  to 
the  assignment. 

Growing  Crops. — An  assignment  was  held  not 
to  be  void  merely  because  it  provided  that  the 
assignee  might,  if  he  thought  proper,  permit 
the  assignor  to  reside  upon  the  assigned  plan- 
tation and  have  the  management  of  it  under 
the  assignee's  supervision  until  the  growing 
crop  was  sold.  Planters,  etc.,  Bank  v.  Clarke, 
7  Ala.  765. 

Remaining  in  Possession  of  Cattle  and  Furni- 
ture for  a  Short  Time. — In  Kevan  v.  Branch,  1 
Gratt.  (Va.)  274,  the  deed  of  trust  was  held 
not  to  be  fraudulent,  though  it  stipulated  that 
the  assignor  should  be  allowed  to  remain  in 
possession  of  the  assigned  cattle  and  house- 
hold furniture  for  six  months. 

Reservation  for  Small  Debts. — Where  the  as- 
signor reserved  a  small  sum  for  the  purpose 
of  paying  small  unliquidated  claims,  such  res- 
ervation was  sustained,  and  was  held  not  to 
vitiate  the  assignment.  Skipwith  v.  Cun- 
ningham, 8  Leigh  (Va.)  271,  31  Am.  Dec. 
642. 

3.  Klapp  v.  Shirk,  13  Pa.  St.  589;  Fitlerw. 
Maitland,  5  W.  &  S.  (Pa.)  307;  Seal  v.  Duffy, 
4  Pa.  St.  274,  45  Am.  Dec.  691. 

Volume  III. 


Reservations  and  BENEFIT  OF  CREDITORS. 


Stipulations. 


part  of  the  latter,  but  not,  as  matter  of  law,  conclusive  of  fraud.1 

d.  Power  to  Appoint  Substituted  Assignee. — An  assignment  which 
reserves  the  power  to  the  assignor,  with  the  consent  of  the  majority  of  the 
creditors,  to  appoint  another  assignee  if  the  one  first  named  declines  to  act,  is 
not  thereby  rendered  void,  for  such  a  course  would  prevent  the  delay  of  an 
application  in  equity,  and  would  ordinarily  be  beneficial  to  creditors.2 

But  in  New  York  a  reservation  of  the  assignor's  right  to  name  the  successor 
of  the  assignee,  in  case  he  should  wish  to  resign  the  trust,  is  held  to  be  void, 
as  it  might  deprive  the  court  of  the  power  of  removal  upon  the  application 
of  creditors.3 

Power  of  Substitution  Vested  in  Majority  of  Creditors — Delegation. — And  where  a  power 
to  appoint  a  substituted  assignee  is  reserved  in  the  assignment  to  a  majority 
of  the  creditors,  it  cannot  be  delegated  to  their  attorney.4 

2.  Reservation  of  Exempt  Property — a.  In  General. — A  provision  in  an 
assignment  reserving  to  the  assignor  his  homestead  and  other  exempt  prop- 
erty does  not  render  the  assignment  void.6 

b.  Uncertain  Description — General  Reservation. — The  general  rule 
is  that  an  assignment  is  not  void  for  uncertainty  for  not  specifically  describing 
the  exempted  property  which  is  reserved  in  general  terms  if  the  assignor  could 
have  claimed  the  reserved  assets  as  exempt  from  execution ; 6  there  are, 


1.  Provision  for  Employment  of  Assignor. — 

Frank  v.  Robinson,  96  N.  Car.  28.  See  also 
Planters,  etc.,  Bank  v.  Clarke,  7  Ala.  765. 

Paying  for  Assignor's  Nominal  Service.  —  An 
understanding  at  the  time  of  the  assignment 
that  the  assignee  shall  allow  to  the  assignor 
a  weekly  sum  for  his  services,  such  services 
being  nominal,  is  evidence  of  the  assignor's 
fraudulent  intent  in  making  the  assignment. 
Currie  v.  Hart,  2  Sandf.  Ch.  (N.  Y.)  353. 

Employing  Assignor's  Apprentices — Collateral 
Agreement. — A  debtor  assigned  his  personal 
property  to  one  of  his  creditors,  and  on  the 
same  day  made  a  distinct  agreement  with  such 
assignee  for  the  employment  of  his  appren- 
tices at  stipulated  wages  to  be  paid  to  the  as- 
signor; it  was  held  that  the  assignment  was 
not  void,  as  the  agreement  was  collateral  to 
the  assignment,  and  that  the  reserved  wages 
might  be  reached  by  the  assignor's  creditors 
while  the  apprentices'  labor  could  not  other- 
wise have  been  subjected  to  their  execution. 
Faunce  v.  Lesley,  6  Pa.  St.  121. 

2.  Smith  v.  Bowdre,  69  Miss.  692. 

3.  Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N. 
Y.)  644. 

4.  Porter  v.  West,  64  Miss.  548;  Clark  v. 
Wilson,  53  Miss.  119. 

6.  Exempt  Property  Reserved — Effect — A  r  Kan- 
sas.— Baker  v.  Baer,  59  Ark.  503. 

Indiana. — Garnor  v.  Frederick,  18  Ind.  507. 

Ioiva. — Perry  v.  Vezina,  63  Iowa  25. 

Kansas. — Dodd  v.  Hills,  21  Kan.  707. 

Michigan. — Rosenthal  v.  Scott,  41  Mich. 
632;  Brooks  v.  Nichols,  17  Mich.  38. 

Mississippi . — Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Missouri. — Hartzler  v.  Tootle,  85  Mo.  23. 

Nexv  Tork. — Carpenter  v.  Underwood,  19 
N.  Y.  520. 

Pennsylvania . — Hildebrand  v.  Bowman,  100 
Pa.  St.  580;  Heckman  v.  Messinger,  49  Pa. 
St.  465;  Knight  v.  Waterman,  36  Pa.  St. 
258. 


Texas. — Baldwin  v.  Peet,  22  Tex.  109,  75 
Am.  Dec.  806. 

Wisconsin. — Cribben  v.  Ellis,  69  Wis.  337; 
German  Bank  v.  Peterson,  69  Wis.  561 ;  Bates 
v.  Simmons,  62  Wis.  69;  Madison  First  Nat. 
Bank  v.  Hackett,  61  Wis.  335;  Goll  v.  Hub- 
bell,  61  Wis.  293. 

Homestead  Exemptions. — The  reservation  in 
an  assignment  of  personal  property  and  home- 
stead exemptions  allowed  by  law  is  neither 
conclusive  nor  presumptive  evidence  of  a 
fraudulent  purpose.  Davis  v.  Smith,  113  N. 
Car.  94;  Barbers.  Buffaloe,  in  N.  Car.  206; 
Rouse  v.  Bowers,  ill  N.  Car.  360;  Hoynes  v. 
Hoffman  (S.  Car.  1896),  24  S.  E.  Rep.  103. 

And  a  Partnership  Assignment  is  not  invali- 
dated by  the  reservation  of  a  homestead  right 
by  the  individual  partners.  Durham  Fertil- 
izer Co.  v.  Hemphill  (S.  Car.  1896),  24  S.  E. 
Rep.  85. 

Limitation — Where  Third  Parties  Hold  Liens — 
Pennsylvania. — The  general  right  of  an 
assignor  to  except  and  reserve  from  an  as- 
signment for  the  benefit  of  creditors  property 
to  the  value  of  three  hundred  dollars  is  un- 
doubted. He  cannot  do  so,  however,  out  of 
land  to  the  injury  of  one  holding  a  lien  for 
the  purchase  money,  or  a  judgment  lien  in 
which  the  exemption  from  execution  is  waived. 
His  claim  must  be  restricted  to  some  prop- 
erty which  he  owned,  or  in  which  he  had  an 
interest,  at  the  time  of  the  assignment,  or, 
at  the  furthest,  to  the  proceeds  of  that  prop- 
erty sold.  It  cannot  extend  to  money  made 
by  the  assignee's  care,  management,  and  use 
of  the  assigned  property.  Bailsman's,  etc., 
Appeal,  90  Pa.  St.  178. 

6.  Reservation  in  General  Terms. — Bangs  v. 
Fadden  (N.  Dak.  1895),  64  N.  W.  Rep.  78; 
following  Red  River  Valley  Bank  v.  Free- 
man, 1  N.  Dak.  198;  Southern  Suspender  Co. 
v.  Van  Borries,  91  Ala.  507;  Frank  v.  Myers, 
97  Ala.  437  (overruling  Myers  v.  Conway, 
90  Ala.  109,  and  Block  v.  Maas,  65  Ala.  211); 

Volume  III. 


Reservations  and 


ASSIGNMENTS  FOR  THE 


Stipulations. 


how  ever,  a  few  exceptions  to  this  rule  to  be  observed.1 

c.  RESERVING  Exemption  in  Money. — The  decisions  are  not  harmoni- 
ous that  the  assignor  may  reserve  his  exemption  in  money,  and  particularly 
where  the  payment  of  such  money  will  involve  effort  and  management  on 
the  part  of  the  assignee  at  the  creditor's  expense.2 

3.  Reservation  of  Surplus  —  The  Rule  stated. — A  provision  that  the  surplus 
shall  be  returned  to  the  assignor  after  all  the  debts  are  paid  is  valid,  and 
would  be  implied  by  law  if  not  expressed;  it  has  passed  into  a  maxim  that 
it  is  not  unlawful  to  stipulate  for  that  which  the  law  provides.3 

The  Rule  Explained — Intention. — Cases  in  which  reservations  for  the  benefit  of 
the  assignor  have  been  held  to  invalidate  the  assignment  have  usually  been 
those  where  the  reservation  was  either  secret,  or  was  upon  its  face  detrimental 
to  the  interest  of  the  creditors,  and  a  practical  fraud  upon  them.  But  if  the 
reservation  is  only  of  any  surplus  which  may  chance  to  remain  after  the 
debts  are  paid,  it  is  difficult  to  see  why  it  should  invalidate  the  instrument, 
as  the  creditors  obtain  all  they  are  entitled  to,  and  the  surplus  is  that  which, 
as  matter  of  law,  properly  belongs  to  the  assignor.  It  so  rarely  happens  that 
a  surplus  is  realized  after  the  payment  of  all  the  debts,  that  courts  should  not 
be  too  technical  in  holding  that  the  reservation  of  such  surplus  invalidates 
the  instrument,  unless  it  appears  to  have  been  made  with  fraudulent  intent.4 


Parker  -'.  Cleaveland  (Fla.  1896),  19  So.  Rep. 
344;  Moore  v.  Stege,  93  Ky.  27;  Smith  v. 
Mitchell,  12  Mich.  180;  Hollister  v.  Loud,  2 
Mich.  309;  Brooks  v.  Nichols,  17  Mich.  38; 
Richardson  v.  Marqueze,  59  Miss.  80,  42  Am. 
Rep.  353. 

An  assignment  purporting  to  convey  all  the 
debtor's  property,  without  reservation  of  any 
exempt  property,  is  not  vitiated  by  an  unin- 
tentional withholding  of  an  immaterial  por- 
tion thereof,  being  less  than  the  debtor  might 
have  claimed  as  exempt.  Lowenstein  v.  Fin- 
ney, 54  Ark.  124 

But  such  an  assignment  is  vitiated  by  an 
intentional  withholding  of  any  valuable  part 
of  the  debtor's  assets,  whether  material  or  im- 
material, unless  the  debtor  could  have  claimed 
such  part  as  exempt.  Clark  Shoe  Co.  v.  Ed- 
wards, 57  Ark.  331. 

1.  The  Tennessee  Rule,  as  laid  down  in  1852, 
was  that  the  general  assignment  of  a  debtor's 
property  for  creditors,  with  a  reservation  of 
property  exempt  by  law,  was  fraudulent  in 
law,  whether  so  intended  or  not.  Sugg  v. 
Tillman,  2  Swan  (Tenn.)  208. 

It  was  held  in  1871,  in  Farquharson  v.  Mc- 
Donald, 2  Heisk.  (Tenn.)  404,  that  an  excep- 
tion of  such  articles  as  are  exempt,  out  of  the 
operation  of  an  assignment,  does  not  affect  its 
validity  further  than  to  prevent  the  passing  of 
the  title  to  the  property  of  like  character  with 
that  reserved  until  the  separation  of  the  goods 
reserved  from  those  conveyed.  And  see 
Overton  v.  Holinshade,  5  Heisk.  (Tenn.) 
683. 

In  Mississippi,  though  the  assignor  expressly 
reserves  his  exempt  property,  and  retains  the 
proceeds  of  sales  made  on  the  day  of  the  as- 
signment to  an  amount  legally  exempt,  the 
deed  of  assignment  will  be  declared  void  at 
the  instance  of  creditors,  unless  the  sum  so 
retained  was  selected  by  the  assignor  himself 
as  exempt  property.  Mahornerv.  Forcheimer 
(Miss.  1895),  x8  So.  Rep.  570,  explaining  the 


imperfectly-reported  case  of  Bernheim  v.  An- 
drews, 65  Miss.  28. 

2.  An  assignment  providing  that  the  as- 
signee shall  convert  the  property  into  money, 
and  pay  the  assignor  the  amount  of  his  ex- 
emption in  personal  property  in  "  money,"  is 
not  invalid.    Adler  v.  Cloud,  42  S.  Car.  272. 

The  reservation  from  the  proceeds  of  the 
assigned  property  of  a  sum  of  money  for  the 
assignor,  equal  to  his  exemptions,  is  void,  as 
this  throws  the  expense  of  the  administration 
on  the  creditors,  and  secures  to  the  assignor 
the  full  amount  of  his  exemptions  without  re- 
gard to  depreciations  in  the  value  of  the  prop- 
erty.   King  v.  Ruble,  54  Ark.  418. 

3.  Provision  for  Return  of  Surplus.  —  Van 
Buskirk  v.  Warren,  4  Abb.  App.  Dec.  (N. 
Y.)  457  ;  Van  Rossum  v.  Walker,  11  Barb.  (N. 
Y.)  237;  Curtis  v.  Leavitt,  15  N.  Y.  120; 
Halsey  v.  Whitney,  4  Mason  (U.  S.)  222;  Hall 
v.  Denison,  17  Vt.  310;  I?i  re  Potter's  Estate, 
54  Pa.  St.  465;  In  re  Mann,  32  Minn.  60; 
Morgan  v.  Bogue,  7  Neb.  429. 

An  assignment  is  not  void  because  of  a  di- 
rection to  return  the  surplus  to  the  assignors, 
if  it  is  clearly  implied  that  all  debts  are  to  be 
paid  first.  Portchester  First  Nat.  Bank  -'.  Hal- 
sted,  20  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  155. 

Firm  Assignment. — Where  a  firm  assignment 
of  all  the  firm  property  for  the  benefit  of  firm 
creditors  gave  preferences  to  some  of  them, 
and  directed  the  surplus  to  be  paid  to  the  as- 
signors, it  was  held  that  the  assignment  was 
valid  as  against  the  firm  creditors,  even  if 
there  were  individual  creditors  at  the  time  of 
the  assignment.  Bogert  v.  Haight,  9  Paisre 
(N.  Y.)  297. 

4.  Brown,  J.,  in  Huntley  v.  Kingman,  152 
U.  S.  527;  Dunham  v.  Whitehead,  21  N.  Y. 
131 ;  Curtis  v.  Leavitt,  15  N.  Y.  9,  204;  Beck 
v.  Burdett,  1  Paige  (N.  Y.)  305,  19A111.  Dec. 
436;  Camp  v.  Thompson,  25  Minn.  175;  Cal- 
loway v.  People's  Bank,  54  Ga.  441 ;  Hoffman 
v.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec.  637. 
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The  Rule  Extended. — There  is  also  a  line  of  cases,  mostly  early  cases,  in  which 
it  is  held  that  such  a  reservation  of  the  surplus  is  valid  in  assignments  for  the 
benefit  of  a  part  of  the  assignor's  creditors,  as  being  declaratory  of  what 
would  otherwise  be  the  legal  effect  of  the  deed  without  such  a  reserving 
clause.1 

The  Rule  Limited. — It  has,  however,  been  held  in  other  cases  that  an  assign- 
ment for  the  benefit  of  a  part  of  the  creditors  is  fraudulent  and  void  unless 
it  directs  the  surplus  to  be  paid  to  the  other  creditors,  for  otherwise  it  would 
result  to  the  assignor  to  their  exclusion.'2 

The  New  York  Rule. — The  New  York  rule  is  that  unless  all  debts  are  provided 
for,  a  stipulation  for  the  return  of  surplus  to  the  assignor  is  fraudulent  and 
void,  as  tending  to  hinder  and  delay  creditors,  whether  the  surplus  be  in  fact 
large  or  small,  or  even  if  there  turn  out  to  be  no  surplus  at  all.3  Thus,  where 
both  individual  and  partnership  property  is  assigned  for  the  benefit  of  part- 
nership creditors,  a  reservation  of  the  surplus  without  providing  for  the 
individual  creditors  will  avoid  the  assignment.4 

4.  Stipulations  for  Debtor's  Release— a.  GENERAL  PRINCIPLES. — Stipulations 
for  the  release  of  the  debtor,  as  a  condition  of  participation  in  the  benefits  of 
the  assignment,  are  forbidden  in  many  states  and  in  England,  and  the  weight 
of  authority  is  against  their  validity  and  that  of  the  assignment.5 

Reasons  for  the  Rule. — To  uphold  the  validity  of  such  stipulations  would,  it 
has  been  held,  enable  every  insolvent  debtor  to  enact  a  bankrupt  law  in  his 


Alabama. — A  provision,  in  a  conveyance  by 
a  debtor  in  trust  for  certain  creditors,  that  af- 
ter payment  in  full  of  the  respective  debts, 
with  costs  and  charges  of  executing  the  trust, 
the  residue  shall  be  paid  over  to  the  grantor 
or  his  order,  is  not  a  reservation  "  in  trust  for 
the  use  of  the  party  making  the  same,"  within 
§  1550  of  the  Code,  and  does  not  render  the 
conveyance  fraudulent.  Miller  v.  Stetson,  32 
Ala.  161. 

1.  Where  Assignment  for  Benefit  of  Part  of 
Creditors.  —  Miller  v.  Stetson,  32  Ala.  161; 
Hindman  v.  Dill,  11  Ala.  689;  Ely  v.  Hair, 
16  B.  Mon.  (Ky.)  230;  New  Albany,  etc.,R. 
Co.  v.  Huff,  19  Ind.  444;  Livingston  v.  Bell, 
3  Watts  (Pa.)  198. 

In  Mechanics'  Bank  v.  Gorman,  8  W.  &  S. 
(Pa.)  308,  the  court  upheld  an  assignment, 
though  it  excluded  unreleasing  creditors  and 
reserved  the  surplus  to  the  assignor,  for  "the 
reason  that  the  property  is  not  less  accessible 
to  those  creditors  when  a  second  time  in  the 
hands  of  the  debtor  than  it  was  before  he 
parted  with  it." 

In  Burgin  v.  Burgin,  1  Ired.  (N.  Car.)  453, 
it  was  held  that  the  court  could  not  pronounce 
such  an  assignment  fraudulent  per  se  as 
against  creditors  unprovided  for  by  reason  of 
the  reservation  of  the  surplus  to  the  assignor, 
but  that  the  fact  of  the  reservation  should  be 
submitted  to  the  jury. 

In  Keating  v.  Vaughn,  61  Tex.  518,  it  was 
held  that  under  the  first  and  ninth  sections  of 
the  Act  of  March  24,  1879,  every  conceivable 
interest  of  the  assignor  in  the  property  which 
he  owned  had  passed  by  the  deed  to  the  as- 
signee, and  it  was  unimportant  whether  the 
assignment  reserved  a  surplus  that  might  re- 
main after  satisfying  consenting  creditors,  as 
nonconsenting  creditors  might  attach  it  in  the 
assignee's  hands. 

2.  Pierson  v.  Manning,  2  Mich.  445;  Price 


v.  Haynes,  37  Mich.  487;  Howell  -'.Dixon, 
21  Fla.  413.  And  see  Palmer  v.  Mason,  42 
Mich.  150. 

In  Vermont,  where  an  assignment  for  the 
benefit  of  certain  specified  creditors  does  not 
provide  that  the  surplus  shall  be  distributed 
among  the  others,  but  there  is  either  an  ex- 
press reservation  of  the  surplus  to  the  assignor, 
or  no  direction  at  all  in  respect  to  it,  the  effect 
of  which  would  be  by  implication  of  law  a  re- 
sulting trust,  as  to  the  surplus,  to  the  assignor, 
such  assignment  is  fraudulent  and  void  as  to 
the  creditors  unprovided  for.  Dana  v.  Lull, 
17  Vt.  390. 

3.  New  York  Doctrine. — Barney  v.  Griffin,  2 
N.  Y.  365;  Leitch  v.  Hollister,  4  N.  Y.  211. 

4.  Collombw.  Caldwell,  16N.  Y.  484. 

5.  General  Rule  as  to  Stipulations  for  Release 

— England . — Spencer  v.  Slater,  4      B.  Div.  13. 

Georgia. — Miller  v.  Conklin,  17  Ga.  430,  63 
Am.  Dec.  248;  Johnson  v.  Farnum,  56  Ga. 
144;  Francis  v.  Herz,  55  Ga.  249. 

Iowa. — Franzen  v.  Hutchinson  (Iowa  1895), 
62  N.  W.  Rep.  698;  Sperry  v.  Gallaher,  77 
Iowa  107;  Williams  v.  Gartrell,  4  Greene 
(Iowa)  287. 

Minnesota. — Tarbox  v.  Stevenson,  56  Minn. 
510;  May  v.  Walker,  35  Minn.  194. 

Mississippi. — Robins  v.  Embry,  1  Smed.  & 
M.  Ch.  (Miss.)  208. 

Missouri. — Brown  v.  Knox,  6  Mo.  302. 

New  York. — Wakeman  v.  Grdver,  4  Paige 
(N.  Y.)  23;  Austin  v.  Bell,  20  Johns.  (N.  Y.) 
442,  11  Am.  Dec.  297;  Armstrong  v.  Byrne,  1 
Edw.  Ch.  (N.  Y.)  79;  Mills  v.  Levy,  2  Edw. 
Ch.  (N.  Y.)  183. 

North  Carolina. — Hafner  v.  Irwin,  1  Ired. 
(N.  Car.)  490. 

Ohio. — Atkinson  v.  Jordan,  5  Ohio  293,  24 
Am.  Dec.  281. 

Tennessee. — Wilde  v.  Raw-lings,  1  Head 
(Tenn.)  34. 
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own  behalf;1  to  appropriate  as  surplus  the  pro  rata  shares  of  the  non- 
releasing  creditors;'2  to  reserve  the  right  and  power  to  prefer  favored 
creditors  ;it  a  future  time,  and  compel  the  others  to  accept  any  terms  offered 
to  them;8  to  dictate  terms  to  his  creditors  which  would  make  him  inde- 
pendent of  his  legal  obligation  to  devote  his  unexempted  property  unreservedly 
to  the  payment  of  his  creditors,  and  enable  him  practically  to  reserve  a  trust 
for  his  own  benefit  ;4  and  finally  would  compel  the  creditors  to  come  in  under 
any  scheme  of  settlement  devised  by  the  combined  ingenuity  of  the  assignor 
and  the  assignee  selected  by  him.5 

On  the  other  Hand,  the  somewhat  cautious  and  wavering  rule  in  several  states 
is  that  stipulations  exacting  releases  in  full  from  the  creditors  who  participate 
in  the  benefits  of  the  assignment  do  not  invalidate  it.6  But  it  is  essential 
that  the  assignment  on  its  face  convey  all  of  the  assignor's  property  to  the 
assignee.7 

And  if  It  Be  a  Partnership  Assignment,  it  must  convey  both  the  property  of  the 

Urm  and  of  the  individual  partners.8 


1.  Reasons  for  Not  Allowing  Such  Stipulations. 

-Sperry  v.  Gallaher,  77  Iowa  107. 

2.  Collier  v.  Davis,  47  Ark.  367,  58  Am. 
lep.  758;  May  v.  Walker,  35  Minn.  194. 

An  assignment  which  provides  that  no 
ireditor  shall  participate  in  the  assets  unless 
ae  will  accept  his  share  in  full  satisfaction  of 
his  claim,  and  gives  no  direction  for  the  ap- 
plication of  the  surplus,  is  void  on  its  face,  as 
its  legal  effect  is  to  direct  such  surplus  to  be 
returned  to  the  assignor.  Collier  v.  Davis,  47 
Ark.  367,  58  Am.  Rep.  758,  overruling  Clay- 
ton v.  Johnson,  36  Ark.  406,  38  Am.  Rep.  40. 
To  the  same  effect  is  McReynolds  v.  Led- 
man,  47  Ark.  347. 

A  condition  in  a  deed  of  assignment,  requir- 
ing the  creditors  to  release  the  assignor  from 
all  claims  before  receiving  any  benefits  under 
the  deed,  the  surplus  returning  to  the  debtor 
and  not  to  the  nonreleasing  creditors,  ren- 
ders the  deed  fraudulent  and  void.  Duggan?'. 
Bliss,  4  Colo.  223,  34  Am.  Rep.  80. 

3.  Wakeman  v.  Grover,  4  Paige  (N.  Y.)  37  ; 
Hyslop  v.  Clarke,  14  Johns.  (N.  Y.)  458; 
Austin  v.  Bell,  20  Johns.  (N.  Y.)  442,  11  Am. 
Dec.  297. 

4.  Hubbard  v.  McNaughton,  43  Mich.  225, 
38  Am.  Rep.  176;  Spencer  v.  Slater,  4  B. 
Div.  18. 

6.  Spencer  *.  Slater,  4       B.  Div.  13. 

6.  Coakley  v.  Weil,  47  Md.  277. 

Such  stipulations  have  been  held  valid  in 
Massachusetts,  Hewlett  v.  Cutler,  137  Mass. 
285;  Emerson  v.  Knower,  8  Pick.  (Mass.)  63; 
Rhode  Island,  Dockray  v.  Dockray,  2  R.  I. 
547;  Smith  v.  Millett,  ii  R.  I.  528;  Allen  v. 
Gardiner,  7  R.  I.  22;  South  Carolina,  Pfeifer 
v .  Dargan,  14  S.  Car.  44;  Niolon  v.  Douglas, 
2  Hill  Eq.  (S.  Car.)  443,  30  Am.  Dec.  368; 
Virginia,  Skipwith  v.  Cunningham,  8  Leigh 
(Va.)  271,  31  Am.  Dec.  642;  Gordon  v.  Can- 
non, 18  Gratt.  (Va. )  387;  Alabama,  Robin- 
son v.  Rapelye,  2  Stew.  (Ala.)  86. 

"To  File  Releases  According  to  Law" — Da- 
kota.— An  assignment  is  not  void  for  the  rea- 
son that  it  requires  all  creditors  who  desire 
to  receive  any  benefit  from  the  trust  "  to  file 
releases  of  their  claims  and  debts  as  provided 
by  law."  Bangs  v.  Fadden  (N.  Dak.  1895), 
64  N.  W.  Rep.  78. 


86 


In  Texas  an  assignment  is  not  vitiated  by  a 
clause  providing  for  releases  by  consenting 
creditors.  Orr,  etc.,  Shoe  Co.  v.  Ferrell,  68 
Tex.  638;  Keating  v.  Vaughn,  61  Tex.  518. 

But  while  the  third  section  of  the  Texas  as- 
signment act  gives  the  assignor  the  right  to 
exact  releases  of  all  his  creditors,  as  a  condi- 
tion for  participating  in  the  proceeds  of  the 
assigned  estate,  it  does  not  permit  him  to  re- 
quire a  discharge  from  some  and  to  exempt 
others  from  that  condition;  it  places  all  the 
creditors  on  the  same  footing.  Boyd  v.  Hay- 
nie,  83  Tex.  7. 

The  Texas  statute  authorizes  an  assignment 
for  the  benefit  of  all  creditors,  or  an  assign- 
ment for  those  who  will  accept  what  they  re- 
ceive in  full  of  their  demands.  An  assign- 
ment cannot  be  alternative  for  the  benefit  of 
all  or  of  such  as  will  accept  and  discharge. 
Such  an  assignment  is  void,  because  it  would 
be  impossible  to  enforce  it.  McWilliams  v. 
Cornelius,  66  Tex.  301. 

Missouri. — A  deed  of  assignment  professing 
to  be  made  for.  the  benefit  of  all  the  cred- 
itors of  the  assignor,  whether  named  or  not, 
although  reciting,  by  way  of  consideration, 
the  release  of  some  of  the  creditors,  but  con- 
taining no  stipulation  that  those  only  who 
have  signed  or  shall  sign  the  release  shall  share 
in  the  benefits  of  the  assignment,  does  not  fall 
within  the'  rule  that  a  deed  of  assignment  is 
void  which  contains  a  stipulation  for  the  re- 
lease of  the  debtor,  as  a  condition  of  receiv- 
ing any  benefit  from  the  assignment.  Jeffries 
v.  Bleckmann,  86  Mo.  350. 

7.  Assignment  must  Be  of  All  the  Property. — 
An  assignment  exacting  releases  conveyed 
property  in  these  words:  "All  the  stock  in 
trade,  goods,  chattels,  and  effects,  notes,  se- 
curities, and  evidences  of  debt,  and  claims  or 
demands  of  or  belonging  to  me."  It  was  held 
that  the  assignment  was  void  as  against  cred- 
itors, because  it  did  not  on  its  face  convey  all 
the  property  of  the  assignor.  Barnitz  v.  Rice, 
14  Md.  24;  Maughlin  v.  Tyler,  47  Md.  545; 
Rankin  v.  Lodor,  21  Ala.  380. 

8.  Partnership  Assignment. — Maughlin  v.  Ty- 
ler, 47  Md.  545;  Maennel  v.  Murdock,  13  Md. 
177;  Citizens  F.,  etc.,  Ins.  Co.  v .  Wallis,  23 
Md.  175. 
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Disposition  of  Surplus. — And  the  assignment  must  not  stipulate  for  a  return  of 
surplus  to  the  assignor,  or  omit  to  lawfully  dispose  of  the  surplus  in  case  some 
of  the  creditors  should  refuse  to  come  in  under  the  assignment  and  give 
releases.1 

Form  and  Effect  of  Such  Releases. —  In  jurisdictions  where  stipulations  for  releases 
in  favor  of  the  assignor  are  valid,  the  fact  that  a  particular  form  of  release  is 
presented  and  appended  to  an  assignment  has  been  held  not  to  affect  its 
validity.2 

A  Release  under  Seal  is  conclusive  in  a  court  of  law,  where  nothing  is  shown 
against  its  fairness  arising  from  circumvention  by  the  released  or  excusable 
ignorance  on  the  part  of  the  releasor.3 

b.  Limiting  Time  for  Acceptance  and  Release — Must  Be  Reasonable. — 
The  time  within  which  creditors  must  signify  their  assent  to  or  dissent 
from  the  proposition  to  surrender  their  debts  may  be  limited  by  the  deed 
of  trust.  But  the  period  named  must  be  a  reasonable  one — not  so  short  as 
to  deprive  them  of  opportunity  to  investigate  and  decide,  nor  so  long  as  to 
occasion  unreasonable  delay  in  applying  the  property  to  debts.4 

Where  No  Time  is  Named. — Assignments  have  been  adjudged  void  for  failure  to 
fix  a  time  within  which  creditors  must  signify  their  election.5 


1.  Grimshaw  v.  Walker,  12  Ala.  101;  West 
v.  Snodgrass,  17  Ala.  ^49;  Rankin  v.  Lodor, 
21  Ala.  380;  McCall  v.  Hinkley,  4  Gill  (Md.) 
128. 

In  Whedbee  v.  Stewart,  40  Md.  414,  the  as- 
signment was  made  for  the  beneiit  of  cred- 
itors who  should,  within  sixty  days  from  its 
date,  accept  it  and  give  releases,  but  it  made 
no  disposition  of  the  surplus  after  paying  the 
creditors  who  should  then  execute  releases, 
and  it  was  held  to  be  fraudulent  and  void 
under  the  statute  of  Elizabeth,  as  such  sur- 
plus resulted  by  implication  to  the  assignor. 

2.  Bayne  v.  Wylie,  10  Watts  (Pa.)  309. 
Effect  of  General  Release. — A  general  release, 

under  an  assignment  for  the  benefit  of  cred- 
itors, of  all  the  releasor's  demands,  must  be 
construed  a  release  of  the  mortgage  debt, 
especially  when  the  only  debts  due  from  the 
assignor  to  the  releasor  are  a  mortgage  debt, 
and  are  preferred  by  the  assignment ;  and  so 
although  the  assignor  afterwards  takes  the 
benefit  of  an  insolvent  law,  and  returns  the 
mortgage  as  due.  Matlack's  Appeal,  7  W.  & 
S.  (Pa.)  79. 

Release  of  Partners. — Partners  assigned  all 
their  property  for  the  benefit  of  creditors,  and 
the  assignee  took,  with  other  assets,  the  note 
of  one  partner,  made  payable  to  the  other  and 
indorsed  by  the  latter  in  blank,  which  he  sold 
and  transferred  to  the  plaintiff.  It  was  held 
that  the  debtor  partner  was  not  released  by 
force  of  a  clause  in  the  assignment  by  which 
the  creditors  of  the  firm  released  the  partners, 
as  this  did  not  operate  upon  the  claims  of  the 
partners  against  each  other.  Holbrook  v. 
Lord,  46  Me.  23. 

3.  Claflin  v.  Dacus,  59  Fed.  Rep.  998. 

4.  Reasonable  Time  Limit. — Mayer  v.  Shields, 
59  Miss.  107;  Henderson  v.  Bliss,  8  Ind.  100; 
Atlantic  Phosphate  Co.  v.  Law  (S.  Car.  1S96), 
23  S.  E.  Rep.  955;  Green  v.  Trieber,  3 
Md.  11. 

Whether  it  is  so  or  not  has  to  be  determined 
by  the  circumstances  in  each  individual  case. 


Halsey  v.  Whitney,  4  Mason  (U.  S.)  225; 
Pearpoint  v.  Graham,  4  Wash.  (U.S.)  232; 
Fox  D.Adams,  5  Me.  245;  Hardin  v.  Osborne, 
60  111.  93. 

Extension  of  Time. — A  debtor  made  an  as- 
signment in  writing  to  trustees  for  the  benefit 
of  such  creditors  as  should  execute  the  instru- 
ment of  assignment  within  sixty  days  from 
the  date  thereof,  or  within  such  further  time 
as  the  trustees  should  allow  "in  and  by  a 
writing"  indorsed  on  the  instrument  of  as- 
signment. It  was  held  that  the  term  "  a  writ- 
ing "  did  not  limit  the  trustees  to  the  allow- 
ance of  only  one  extension  of  the  time  in 
which  creditors  could  become  parties  to  the 
extension,  and  also  that  if  the  trustees, 
through  inadvertence,  did  not  indorse  a  re- 
newal of  time  before  one  extension  had 
expired,  this  did  not  render  the  granting  of  a 
subsequent  extension  illegal,  if  it  were  rea- 
sonable, under  all  the  circumstances  of  the 
case,  that  such  extension  should  be  made. 
National  Union  Bank  v.  Copeland,  141  Mass. 
257. 

Limit  of  Thirty  Days  Held  Valid.  —  A  deed 
which  conveys  all  the  property  of  the  grantor 
in  trust,  for  the  payment  of  his  debts,  is  valid 
though  it  contains  a  provision  that  no  cred- 
itor shall  take  any  benefit  undei  the  deed 
who  does  not,  within  thirty  days  from  its 
date,  signify  his  acceptance  of  its  terms  and 
conditions,  and  further  agree  to  release  and 
acquit  the  grantor  from  all  further  claim  for 
the  debt  acknowledged  therein.  Phippen  v. 
Durham,  8  Gratt.  (Va.)  457. 

5.  No  Time  Named. — Mayer  v.  Shields,  59 
Miss.  107  ;  Bickham  v.  Lake,  51  Fed.  Rep.  892  ; 
Collier  v.  Davis,  47  Ark.  367,  58  Am.  Rep.  758. 
In  this  last  case  the  court  said :  "  The  as- 
signee can  never  know  when  he  is  to  begin  to 
make  distribution;  he  cannot  tell  what  any 
creditor's  share  will  be  until  he  knows  what 
creditors  are  coming  in.  And,  as  the  time  for 
signifying  their  election  is  unlimited,  distri- 
bution may  be  indefinitely  delayed." 
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Statutory  Provision. — Where,  however,  a  time  is  fixed  by  statute,  the  specifi- 
cation  oi  a  time  in  the  assignment  is  unnecessary,  and  an  omission  in  this 
regard,  therefore,  has  no  effect  upon  the  assignment.1 

Release  Not  Executed  within  Time  Specified. — It  has  been  held  that  if  the  required 
release  is  not  executed  within  the  time  prescribed  by  the  assignment,  a  mere 
offer  to  release  within  that  time,  together  with  an  execution  of  it  after  the 
time  has  expired,  is  not  sufficient  to  entitle  a  creditor  to  the  benefit  of  the 
assignment.'2 

Rule  in  Equity. — In  England  the  rule  in  equity  is  that  although  a  creditor 
neglects  to  sign  within  the  time  specified,  yet  if  he  has  acquiesced  in  the 
nmcnt  and  treated  it  as  valid,  he  is  entitled  to  the  benefits  conferred 
by  it.3 

The  principle  of  the  English  rule  has  been  accepted  in  several  of  the 
United  States,  and  in  such  states  the  creditor  may  come  in  at  any  time  for 
his  equitable  share  of  the  assigned  assets  which  have  not  been  disposed  of, 
though  the  time  limited  for  presenting  his  claim  to  the  assignee  may  have 
expired.4 


1.  Where  Statute  Specifies  Time.  —  Fisk  v. 
Carr,  20  Me.  301.  See  Metropolitan  Nat. 
Hank  v.  Morehead,  38  N.  J.  Eq.  493. 

In  South  Carolina  the  assignment  is  not 
void  because  it  fails  to  name  the  time  within 
which  preferred  creditors  must  accept  and  re- 
lease, as  the  statute  empowers  such  creditors 
to  come  in  and  fix  the  day  for  the  distribution 
of  assets.    Adler  v.  Cloud,  42  S.  Car.  272. 

2.  Armstrong  t\  Hurst,  39  S.  Car.  498,  fol- 
lowing Jaffray  v.  Steedman,  35  S.  Car.  33. 

In  Smith  v.  Millett,  11  R.I.  528,  the  assign- 
ment provided  that  such  creditors  as  did  not 
within  three  months  give  to  the  assignee  full 
releases  to  the  assignor  should  not  receive 
any  dividends,  but  the  same  should  be  paid 
over  to  the  assignor.  It  was  held  that  though 
the  creditors  who  did  not  release  might  main- 
tain a  bill  to  compel  the  assignor  and  assignee 
to  apply  any  surplus  to  their  claims,  yet  they 
could  not  maintain  actions  against  the  assignee 
as  garnishee. 

What  Sufficient  Acceptance. — But  where  an 
assignment  requires  the  creditors  to  accept  it, 
and  release  the  debtor  within  a  certain  time, 
an  acceptance,  not  under  seal,  stating  that  the 
creditor  "  agrees "  to  accept  the  assignment 
in  discharge  of  his  claim  is  sufficient.  Hewitt 
v.  Darlington  Phosphate  Co.,  43  S.  Car.  5. 
In  this  case  Gary,  J.,  referring  to  the  South 
Carolina  cases,  concluded  as  follows;  "The 
foregoing  cases  show:  (1)  That  in  accept- 
ing the  terms  of  an  assignment  made  for 
the  benefit  of  creditors,  and  executing  releases 
of  claims,  neither  a  seal  nor  any  particular  form 
of  release  is  necessary.  (2)  That  it  is  sufficient 
if  the  writing  shows  an  intention  to  accept  the 
terms  of  the  assignment,  and  to  release  in 
frtzscnti  the  debtor  from  all  liability,  ex- 
cept under  the  deed  of  the  assignment.  (3) 
That  a  mere  offer  to  release,  being  executory 
in  its  nature,  and  subject  to  withdrawal  by  the 
creditors,  is  not  sufficient.  (4)  That  a  mere 
acceptance  of  the  terms  of  an  assignment, 
without  the  execution  of  a  release,  is  not  suffi- 
cient." 

Notice  of  Assent  by  Mail — Delivery. — Where  a 
creditor  executed  his  acceptance  and  release 
the  day  before  the  expiration  of  the  pre- 
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scribed  time,  and  mailed  it  to  the  attorneys  for 
the  assignee  for  immediate  delivery  to  himf 
in  time  so  that  it  would  by  the  ordinary 
course  of  the  mail  have  reached  him  in  due 
time,  and  also  notified  the  attorneys  by  tele- 
gram, which  fact  was  communicated  to  the  as- 
signee, it  was  held  that  the  release  was 
executed  in  time,  although  delayed  in  trans- 
mission and  not  delivered  until  the  following 
da}'.  Atlantic  Phosphate  Co.  v.  Law  (S.  Car. 
1896),  23  S.  E.  Rep.  955. 

When  Creditors  Not  Required  to  Be  Parties  to 
Instrument. — In  Georgia,  where  creditors  are 
not  required  by  the  assignment  to  become 
parties  to  it,  they  may  come  in  and  take  the 
benefit  of  it  by  notice  to  the  assignee  of  their 
assent  to  it  within  the  time  limited,  or,  if  no 
time  be  limited,  then  within  a  reasonable  time 
and  before  a  distribution  of  the  assigned  as- 
sets. McFerran  v.  Davis,  70  Ga.  661 ;  2  Story 
Eq.  Jur.,  §  1036a. 

3.  Equity  —  Acquiescence.  —  In  re  Baber's 
Trusts,  L.  R.  10  Eq.  Cas.  554;  Spottiswoode 
v.  Stockdale,  Coop.  G.  102;  Biron  v.  Mount, 
24  Beav.  642. 

After  Death  of  Assignor. — In  Lane  v.  Hus- 
band, 14  Sim.  656,  a  debtor  conveyed  his 
property  to  trustees  for  creditors  in  consider- 
ation of  a  license  and  release  granted  to  him 
by  the  deed.  Seven  years  after  his  death  a 
creditor  who  had  notice  of  the  deed  shortly 
after  its  execution,  but  did  not  execute  it,  filed 
a  bill  to  be  allowed  to  execute  and  to  have  the 
benefit  of  it.  The  bill  was  dismissed  because 
the  debtor  could  not  have  the  benefit  of  the 
consideration. 

4.  Owens  v.  Ramsdell,  33  Ohio  St.  439; 
Pfeifer  v.  Dargan,  14  S.  Car.  50. 

The  New  York  Rule  is  that  a  creditor  who, 
for  want  of  notice,  mistake,  or  accident,  was 
unable  to  comply  with  the  terms  prescribed 
within  the  time  limited,  and  who  has  done 
nothing  inconsistent  with  an  acceptance  of 
the  provision  made  in  his  favor,  will  be  ad- 
mitted to  his  share  in  the  fund,  provided  he 
signifies  his  election  to  do  so  within  a  rea- 
sonable time.  De  Caters  ->.  Le  Ray  De 
Chaumont,  2  Paige  (N.  Y.)  490. 

But  in  Massachusetts,  where  property  is 
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5.  Discretionary  Powers  to  Assignee— ^.  Power  to  Continue  Assignor's 
Business — When  Void. — Provisions  in  deeds  of  assignment  authorizing  the 
trustee  to  carry  on  the  business  of  the  assignor  are  of  frequent  occurrence. 
Where  this  authority  is  given  chiefly  for  the  benefit  of  the  debtor,  or  where 
the  purpose  or  result  is  to  hinder  and  delay  creditors  for  an  unreasonable 
period  in  the  collection  of  their  debts,  it  vitiates  the  assignment.1 

When  Valid. — Such  a  stipulation  would  be  proper  where  it  is  designed  to  be 
ancillary  to  the  winding  up  of  the  debtor's  business,  or  more  effectually  to 
promote  the  interests  of  the  creditors  and  not  those  of  the  debtor.  And  it 
will  be  found  upon  examination  that  most,  if  not  all,  of  the  cases  in  which 
such  provisions  have  been  upheld  rest  upon  this  principle.2 


assigned  by  a  debtor  to  be  distributed  only  to 
creditors  who  become  parties  to  the  assign- 
ment within  a  limited  time,  a  creditor  who 
has  had  reasonable  notice  of  the  assignment 
is  not  entitled  to  become  a  party  after  the 
time  has  expired,  even  though  no  distribution 
has  been  made  at  the  time  he  asks  for  permis- 
sion thus  to  become  a  party.  Phenix  Bank 
t\  Sullivan,  9  Pick.  (Mass.)  410.  See,  to  the 
same  effect,  National  Union  Bank  t».  Copeland, 
141  Mass.  257;  Easton  First  Nat.  Bank  v. 
Smith,  133  Mass.  26. 

Where  an  assignment  purports  to  be  made 
by  and  between  a  debtor,  the  trustees,  and  those 
of  the  creditors  who  shall  execute  the  instru- 
ment within  a  fixed  time,  and  contains  a  re- 
lease of  the  debtor,  a  creditor  who  executes 
the  instrument  after  such  time  has  expired  is 
not  a  party  to  it,  and  his  claim  is  not  affected 
by  the  release.  Battles  v.  Fobes,  21  Pick. 
(Mass.)  239. 

The  Texas  Assignment  Act  provides  that  cred- 
itors assenting  to  an  assignment  shall  make 
known  their  assent  to  the  assignee  within  four 
months  after  the  publication  by  him  of  a  no- 
tice of  the  assignment,  and  that  no  creditor 
not  assenting  shall  receive  any  benefit  under 
the  assignment.  It  is  held  that  a  creditor  who 
receives  a  copy  of  the  assignment  by  mail,  and 
fails  to  make  known  his  assent  within  four 
months,  cannot  receive  any  benefit  therefrom, 
though  the  assignee  did  not  give  the  required 
notice  by  publication.  Haynie  v.  Blum  (Tex. 
Civ.  App.  1894),  28  S.  W.  Rep.  368. 

1.  When  Provision  Prejudicial  to  Creditors. — 
Landemon  v.  Wilson,  29  W.  Va.  702;  Kyle  v. 
Harvey,  25  W.  Va.  730;  Schlussel  v.  Willett, 
34  Barb.  (N.  Y.)  615;  Dunham  v.  Waterman, 
17  N.  Y.  9,  following  Nicholson  v.  Leavitt, 
6  N.  Y.  510,  57  Am.  Dec.  499,  and  overruling 
Cunningham  v.  Freeborn,  11  Wend.  (N.  Y.) 
240;  American  Exch.  Bank  v.  Inloes,  7  Md. 
380;  Jones  v.  Syer,  52  Md.  211,  36  Am.  Rep. 
366;  Maughlin  v.  Tyler,  47  Md.  545;  Lowen- 
stein  v.  Love,  16  Lea  (Tenn.)  658. 

Illustrations. — In  Owen  v.  Body,  5  Ad.  & 
El.  28,  31  E.  C.  L.  254,  the  assignment  in- 
vested the  assignee  with  power  to  carry 
on  the  assignor's  business,  and  to  lay  out 
money  in  payment  of  rent  and  keeping  up  the 
stock  in  trade.  It  was  held  to  be  void.  Lord 
Wensleydale,  in  his  opinion  in  the  House  of 
Lords,  in  Wheatcroft  v.  Hickman,  9  C.  B.  N. 
S.  ior,  99  E.  C.  L.  101,  referred  to  that  as- 
signment, and  condemned  the  provision  it 
contained  that  the  effects  of  the  debtor,  which 


ought  to  have  been  equally  divided  among  his 
creditors,  should  be  put  in  peril  by  being  em- 
ployed in  trade. 

Authorizing  the  assignee  to  carry  on  the 
business  of  the  assignor  for  such  time  as  the 
assignee  may  deem  necessary  to  prevent 
shrinkage  and  loss,  and  close  out  the  same  to 
the  best  advantage,  where  the  deed  recites  that 
the  assignor  has  property  sufficient  to  pay 
three  times  what  he  owes  5  and  authorizing 
him  to  make  bills  and  notes  for  any  new  debts 
he  may  contract  in  carrying  on  the  business, 
gives  him  power  to  hinder  and  delay  creditors, 
and  renders  the  assignment  fraudulent.  Gard- 
ner v.  Commercial  Nat.  Bank,  95  111.  298; 
Gardner  -'.  Commercial  Nat.  Bank,  13  R.  I. 
T55- 

Where  a  manufacturing  company  made  an 
assignment  for  the  benefit,  first,  of  creditors 
who  had  accepted  the  provisions  of  a  preced- 
ing trust  mortgage,  or  should  accept  within  a 
certain  limited  time,  and  second,  of  all  the 
creditors  ratably,  with  power  to  the  assignee 
to  run  the  trulls  without  personal  liability  for 
expenses  or  losses,  the  assignment  was  held 
to  be  fraudulent  and  void  against  nonassent- 
ing  creditors.  De  Wolf  v.  A.  &  W.  Spra^ue 
Mfg.  Co.,  49  Conn.  282. 

2.  When  Provision  Beneficial  to  Creditors. — 
Jones  v.  Whithead,  11  C.  B.  406,  73  E.  C.  L. 
406;  De  Forest  v.  Bacon,  2  Conn.  633;  Ken- 
dall v.  New  England  Carpet  Co.,  13  Conn. 
383;  Woodward  v.  Marshall,  22  Pick.  (Mass.) 
468;  Foster  v.  Saco  Mfg.  Co.,  12  Pick.  (Mass.) 
451 ;  Marks  v.  Hill,  15  Gratt.  ( Va.)  400. 

Illustrations. — In  Ravisies  v.  Alston,  5  Ala. 
297,  it  was  held  that  an  assignment  conveying 
a  plantation  to  an  assignee,  and  giving  him  the 
management  of  it  during  the  current  year, 
and  devoting  the  proceeds  to  the  payment  of 
the  debts,  was  not  fraudulent  per  sc. 

An  assignment  provided  that  if  it  should  be 
necessary  the  assignee  should  have  power  to 
complete  unfinished  work,  and  to  pay  for  it. 
It  was  held  that  this  provision  did  not  vitiate 
the  assignment,  because  it  was  for  the  court, 
and  not  for  the  assignee,  to  determine  the 
necessity.    Robbins  v.  Butcher,  104  N.  Y.  575. 

In  Virginia  the  fact  that  an  assignee  is 
authorized  in  his  discretion  to  complete  the 
manufacture  of  material  on  hand  and  partly 
finished  and  thus  preserve  it,  is  not  an  indica- 
tion of  fraud  which  will  invalidate  the  assign- 
ment.   Talley  v.  Curtain,  54  Fed.  Rep.  43. 

Discretion  Vested  in  Court  and  Not  in  Assignee. 
— An  assignment  containing  a  provision  or 
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Power  to  Replenish  stock. — For  example,  the  insertion  in  the  deed  of  authority 
to  replenish  the  stock  of  goods  with  funds  arising  from  the  sales  of  assigned 
property,  is  not  proof  conclusive  of  a  fraudulent  purpose  to  hinder  and  delay 
creditors,  when  it  is  manifest  from  the  whole  instrument  that  the  maker's 
design  was  that  the  trustee  should  manage  the  property  for  the  benefit  of  all, 
and  not  for  the  ease,  benefit,  or  comfort  of  the  debtor.1 

/>.  Power  to  Employ  Attorneys  and  Clerks. — An  assignment  is  not 
void  for  the  reason  that  it  authorizes  the  assignee  to  employ  and  pay  attor- 
neys, agents,  and  clerks,  as  such  powers  are  implied  by  law.2 

May  Employ  Assignor.  —  And  even  the  assignor  may  be  employed  by  the 
assignees,  they  being  responsible  for  his  acts.3 

Fixing  Assignee's  Compensation. — And  an  assignment  is  not  rendered  void  by  the 
fad  that  it  fixes  the  amount  of  the  assignee's  compensation,  as  the  court  can 
reduce  it  if  unreasonable.4 

c.  Power  to  Compromise  Debts. — Power  given  to  an  assignee  to  "com- 
pound, compromise,  and  settle  "  debts  owing  to  the  assignor,  does  not  vitiate 
the  assignment;5  but  a  power  to  compound  with  the  creditors  upon  such 
terms  as  the  assignee  shall  deem  proper  cannot  be  sustained.6 

d.  POWER  TO  MORTGAGE.  —  In  Maryland  a  power  conferred  upon  an 
assignee  by  the  assignment  to  mortgage  the  assigned  property  for  the  pur- 
poses of  the  trust  has  been  held  not  to  invalidate  the  assignment.7 


stipulation  that  "  should  it  be  necessary," 
the  assignee  shall  have  power  to  finish  certain 
unfinished  work  which  the  assignor  had  con- 
tracted to  perform,  is  not  thereby  rendered 
invalid  if  the  power  to  determine  as  to  the 
necessity  is  vested  in  the  court  and  not  in  the 
assignee.  Robbins  v.  Butcher,  104  N.  Y. 
575.  In  this  case  Dunham  v.  Waterman,  17 
N.  Y.  9,  72  Am.  Dec.  406,  is  distinguished 
as  a  case  in  which  the  assignment  was  void 
because  it  conferred  a  discretion  upon  the 
assignees  which  superseded  the  authority  of 
the  courts. 

When  Assignee  may  Sign  Assignor's  Name. — A 

partnership  assignment  is  not  rendered  in- 
valid by  a  provision  authorizing  the  assignee 
to  sign  the  partnership  name  to  checks  and 
drafts,  where,  by  the  terms  of  the  assign- 
ment, this  is  to  be  done  only  when  necessary 
to  carry  out  the  object  and  purpose  of  the 
trust.  Beste  v.  Burger,  17  Abb.  N.  Cas.  (N. 
Y.  C.  PI.)  162,  affir?ncd  in  no  N.  Y.  644. 

1.  Stoneburner  v.  Jeffreys,  116  N.  Car.  78; 
Mattison  v.  Judd,  59  Miss.  99. 

2.  Employment  of  Assistants.  —  Jacobs  v. 
Remsen,  36N.Y.  668;  Casey  v.  Jones,  37  N. 
Y.  608;  Wooldridge  v.  Irving,  23  Fed.  Rep. 
676;  Hennessy  v.  Western  Bank,  6  W.  &  S. 
(Pa.)  300,  40  Am.  Dec.  560. 

An  assignment  is  not  vitiated  by  a  clause 
authorizing  the  assignee  to  appoint  attorneys 
to  assist  in  carrying  out  the  purposes  thereof, 
and  to  revoke  the  appointment  at  pleasure; 
such  clause  does  not  authorize  the  assignee  to 
delegate  any  portion  of  his  trust.  Langdon 
v.  Thompson,  25  Minn.  509. 

Attorney's  Fees. — While  the  assignee  may  be 
authorized  to  pay  proper  attorney's  fees  for 
preparing  the  assignment  and  maintaining  it 
when  attacked,  Mattison  v.  Judd,  59  Miss. 
99;  Lowenstein  v.  Finney,  54  Ark.  124;  it  is 
otherwise  in  regard  to  fees  for  which  the  as- 
signors might  thereafter  become  liable  in  liti- 


gation growing  out  of  the  assignment,  Mat- 
tison v.  Judd,  59  Miss.  99. 

Since  the  Mississippi  statute  requires  the 
assignee  immediately  on  taking  possession  to 
file  a  petition  and  inventory,  for  which  he  is 
entitled  to  allowance  for  reasonable  attorney's 
fees,  to  be  paid  out  of  the  estate,  a  provision 
in  the  assignment  for  the  payment  of  attor- 
ney's fees  for  drawing  the  deed  of  assignment 
and  the  necessary  schedules,  and  for  prepar- 
ing the  assignee's  petition  and  inventory  of 
assets,  does  not  render  the  assignment  void. 
Memphis  Grocery  Co.  v.  Leach,  71  Miss.  959. 

Future  Services — Necessity. — But  a  stipula- 
tion that  a  particular  attorney  shall  be  abso- 
lutely paid  a  fixed  sum  as  a  fee  for  future 
services  in  maintaining  it,  whether  such  serv- 
ices shall  be  required  or  not,  is  fraudulent  and 
void.    Selleck  v.  Pollock,  69  Miss.  870. 

3.  Employment  of  Assignor. — Vernon  v.  Mor- 
ton, 8  Dana  (Ky.)  247. 

4.  Stultz  v.  Fleming,  83  Ga.  14. 

5.  To  Compromise  with  Debtors. — Coyne  v. 
Weaver,  84  N.  Y.  386;  Bagley  v.  Bowe,  105 
N.  Y.  171,  59  Am.  Rep.  488;  Bellows  v.  Pat- 
ridge,  19  Barb.  (N.  Y.)  176;  Dow  v.  Platner, 
16  N.  Y.  562;  Price  v.  De  Ford,  18  Md.  489. 

6.  To  Compromise  with  Creditors — Keevil  v. 
Donaldson,  20  Kan.  165  ;  Grover  v.  Wakeman, 
11  Wend.  (N.Y.)  187,  25  Am.  Dec.  624;  Hud- 
son v.  Maze,  4  111.  578. 

7.  Authority  to  Mortgage. — Beattv  v.  Davis, 
9  Gill  (Md.)  211.  Here  the  court  said  :  "It 
was  a  beneficial  power,  introduced  to  enable 
the  trustee  to  guard  against  a  forced  and 
ruinous  sale  of  the  property,  and  might  have 
been  most  advantageously  used  for  the  inter- 
est of  the  cestuis  que  trust." 

Pledge  of  Banknotes.  —  In  Montgomery  v. 
Galbraith,  11  Smed.  &  M.  (Miss.)  555,  the 
validity  of  a  power  to  pledge  banknotes  was 
sustained,  the  court  holding  that  it  might 
be  absolutely  necessary  to  exercise  this  power 
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In  New  York  such  a  power  to  mortgage  has  been  held  invalid  without, 
however,  invalidating  the  whole  assignment.1 

e.  Powers  as  to  Sale  of  Trust  Estate — (i)  General  Principles. — 
When  not  prescribed  by  statute,  the  mode  and  terms  of  sale  of  the  assigned 
property  are  usually  left  to  the  discretion  of  the  assignee,  for  the  law  itself 
implies  such  discretion.2 

Provisions  Limiting  the  Assignee's  Discretion. — It  has  been  held  that  the  assignment 
should  not  limit  such  discretion  by  unreasonable  provisions,  but  should  leave 
the  assignee  to  be  guided  by  his  own  judgment  and  the  advice  of  the  credit- 
ors, or,  in  cases  of  special  difficulty,  to  proceed  under  the  direction  of  a  court 
of  equity.3  And  such  a  restriction  may  be  unwise  as  tending  to  show  that  a 
forced  sale  was  intended  by  the  assignor  to  the  injury  of  the  creditors.* 

(2)  As  to  Sales  on  Credit. — The  rule  in  England  and  in  many  of  the  United 
States  is  that  an  assignment  may  authorize  the  assignee,  at  his  discretion,  to 
sell  the  assigned  property  on  credit.5 

Reason  of  Rule. — An  assignment  which  authorizes  the  assignee  to  sell  on 
credit  generally,  without  specifying  the  length  of  credit  or  providing  for  any 
unreasonable  delay,  is  held  not  to  be  fraudulent  in  law  nor  presumptive  of 
fraud.  As  an  assignee  may  sell  on  reasonable  credit  without  being  so  author- 
ized, it  is  argued  that  giving  him  the  authority  so  to  sell  ought  not  to  be 
deemed  fraudulent.6 


if  no  other  means  of  raising  money  could  be 
found,  for  otherwise  the  whole  assigned 
property  might  be  sacrificed. 

1.  Planck  v.  Schermerhorn,  3  Barb.  Ch.  (N. 
Y.)  646;  Darling  v.  Rogers,  22  Wend.  (N. 
Y.)  483. 

2.  Discretion  Implied  by  Law.  —  Sackett  v. 
Mansfield,  26  111.  21. 

In  Shackelford  v.  Planters',  etc.,  Bank,  22 
Ala.  238,  it  was  held  that  a  provision  in  an  as- 
signment conferring  upon  the  assignee  "  a  just 
and  reasonable  discretion  as  to  selling  at  pri- 
vate or  public  sale,  for  cash  or  upon  time  with 
ample  security,"  did  not  make  it  fraudulent 
on  its  face.  In  this  case  Abercrombie  v.  Brad- 
ford, 16  Ala.  560,  was  folloxved. 

Where  Assignee's  Authority  Purely  Statutory. 
— In  Colorado,  where  the  assignee's  authority 
is  purely  statutory,  and  he  is,  in  the  perform- 
ance of  the  trust,  under  the  supervision  of  the 
court,  an  assignment  which  is  otherwise  valid 
is  not  affected  by  the  circumstance  that  it  con- 
tains void  provisions  attempting  to  confer 
upon  the  assignee  the  power  to  give  credit  on 
sales,  to  compound  debts,  and  the  power  of  sub- 
stitution. Falk  v.  Liebes  (Colo.  1895),  42  Pac- 
Rep.  46. 

Sale  of  Choses  in  Action. — In  Arkansas  an 
assignment  which,  among  other  things,  con- 
veys choses  in  action,  and  provides  that  all  the 
property  assigned,  including  the  choses  in 
action,  shall  be  sold  at  public  auction  within 
one  hundred  and  twenty  days,  directs  a  dis- 
position of  the  property  assigned  in  a  manner 
different  from  that  prescribed  by  the  statute, 
and  is  fraudulent.  Churchill  v.  Hill,  59  Ark. 
54.    See  also  Collier  v.  Davis,  47  Ark."  367. 

3.  Discretion  should  Not  he  Limited  Unduly. — 
Inloes  v.  American  Exch.  Bank,  11  Md.  173, 
where  Tuck,  J.,  said  :  "  If  these  assignments 
are  bona  fide  made,  the  creditors,  if  consulted 
by  the  trustee,  will  know  best  how  the  trust 
should  Le  conducted,  and  if  sales  in  any  par- 


ticular manner  will  yield  larger  results  they 
will  have  the  best  reason  for  assenting  to  that 
mode.  Thus  the  creditors  can  prescribe  a 
law  for  the  guidance  of  the  trustee  which 
will  fully  protect  him,  and  may  accomplish  for 
them  what,  under  the  terms  of  the  deed,  he 
may  not  be  able  to  affect.  And  where  he  is 
apprehensive  of  difficulty,  or  for  any  reason 
desires  protection  in  the  performance  of  his 
duties,  he  may  invoke  the  jurisdiction  of  a 
court  of  equity  and  proceed  under  its  direc- 
tion." 

Withholding  Discretion  as  to  Terms  of  Sales. — 

But  an  assignment  is  not  void  for  expressly 
withholding  from  the  assignee  any  discretion 
to  sell  the  assigned  property  on  credit.  Grant 
v.  Chapman,  38  N.  Y.  293  ;  Carpenter  v.  Under- 
wood, 19  N.  Y.  520;  Anthony  v.  Price,  92  Ga. 
170. 

4.  Van  Rossum  v.  Walker,  11  Barb.  (N.Y.) 
237- 

5.  Authority  to  Sell  on  Credit. — Janes  :\  Whit- 
bread,  5  Eng.  L.  &  Eq.  431. 

6.  Reason  for  the  Rule  as  to  Authority  to  Sell 
on  Credit. — Bobbitt  v.  Rodwell,  105  N.  Car. 
236;  Hoffman  v.  Mackall,  5  Ohio  St.  137,  64 
Am.  Dec.  637;  Johnson  -'.  McAllister,  30  Mo. 
327;  Neally  v.  Ambrose,  21  Pick.  (Mass.)  185. 

In  Moody  v.  Carroll,  71  Tex.  143,  it  was 
held  that  an  assignee  could  be  compelled  to 
sell  on  credit  where  it  would  be  for  the  ad- 
vantage of  the  estate,  and  therefore  a  provi- 
sion so  directing  would  not  render  an  assign- 
ment void.  Folloxv i?ig  Schoolher  v.  Hutch- 
ins,  66  Tex.  329. 

In  Dance  v.  Seaman,  11  Graft.  (Va.)  778, 
where  the  assignment  provided  that  it  was 
not  to  be  enforced  for  two  years,  the  court 
said  that  the  postponing  the  time  of  sale,  or 
directing  a  sale  on  credit,  do  not  of  themselves 
furnish  evidence  of  fraudulent  intent,  but  may 
tend  to  prove  a  fraudulent  intent  in  connec- 
tion with  other  circumstances. 
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Illustrations  of  Rule. — An  assignment  is  not  fraudulent  on  its  face  which 
authorizes  the  assignee  to  sell  "  as  he  may  deem  most  beneficial  to  the  interests 
of  ill  concerned;"*  or  which  authorizes  him  "  to  use  a  reasonable  discretion  as 
to  sales  for  cash  or  on  credit  ;"  2  or  which  authorizes  him  to  sell  for  cash  or 
otherwise  as  is  customary,  or  as  the  law  directs.3 

Rule  iu  New  York. — In  New  York,  especially  in  the  early  cases,  an  assignment 
authorizing  the  assignee  to  sell  the  assigned  property,  either  for  cash  or  on 
credit,  as  may  appear  to  him  best  for  the  interest  of  the  parties  concerned, 
has  been  held  to  be  fraudulent  as  authorizing  a  delay  of  his  creditors.4 

And  in  Some  Other  states  the  rule  also  prevails  that  an  assignment  authorizing 
the  assignee  to  sell  the  assigned  property  on  credit  is  fraudulent  as  against 

ditors,  as  tending  to  delay  them  in  the  collection  of  their  debts.5 

Authority  by  implication. — It  is  also  held  that  the  authority  to  sell  on  credit 
may  arise  by  implication.  Thus  a  provision  that  the  assigned  property  "be 
converted  into  cash,  or  otherwise  disposed  of  to  the  best  advantage  "  by  the 
assignee,  is  held  to  be  an  implied  authority  to  sell  on  credit,  and  to  avoid  the 
assignment.6 

Rule  of  Construction. — But  an  assignment  should  not  be  construed  as  confer- 
ring an  authority  to  sell  on  credit,  where  the  terms  of  the  authority  are 


1.  Illustrations. — Stoneburner  v.  Jeffreys,  116 
N.  Car.  78;  Conkling  v.  Coonrod,  6  Ohio  St. 
611;  Brahmstadt  v.  McWhirter,  9  Neb.  6,  31 
Am.  Rep.  396. 

"An  assignment  is  not  void  on  its  face  be- 
cause it  authorizes  the  assignee  to  sell  for 
cash,  or  on  credit,  as  he  may  think  best." 
Meyer  v.  Black,  4  N.  Mex.  190;  Farquharson 
v.  Eichelberger,  15  Md.  63. 

2.  An  assignment  authorizing  the  assignee 
to  use  a  reasonable  discretion  as  to  "  sales  for 
cash  or  on  credit  "  is  to  be  construed  as  giving 
to  the  assignee  only  such  discretion  as  he  is 
authorized  by  law  to  exercise,  and  not,  there- 
fore, in  violation  of  section  3457  of  the  Cali- 
fornia Civil  Code,  which  renders  the  assign- 
ment void  if  it  confers  powers  which,  if 
exercised,  might  prevent  or  delay  the  im- 
mediate conversion  of  the  property  to  the 
purposes  of  the  trust.  Wilhoit  v.  Lyons,  98 
Cal.  409. 

In  Eicks  v.  Copeland,  53  Tex.  581,  37  Am. 
Rep.  760,  the  fact  that  the  assignment  au- 
thorized the  assignee  to  sell  for  cash  or  on 
credit  was  held  to  be  but  a  badge  of  fraud, 
and  did  not  per  se  render  the  assignment  void. 

3.  Baum  v.  Pearce,  67  Miss.  700. 

The  giving  of  discretion  to  the  assignee  to 
sell  for  cash  or  on  credit  as  will,  in  his  opinion, 
best  promote  the  interest  of  the  creditors,  does 
not  in  itself  make  the  assignment  fraudulent, 
but  its  effect  is  a  question  of  fact.  And  author- 
ity to  the  assignee  to  do  whatever  will,  in  his 
judgment,  promote  the  interests  of  the  credit- 
ors, is  not  fraudulent  in  law,  for  this  authority 
is  subordinate  to  the  main  purpose  of  the 
deed.  Richardson  v.  Marqueze,  59  Miss.  80, 
42  Am.  Rep.  353. 

4.  New  York  Rule. — Porter  v.  Williams,  9 
N.  Y.  142,  59  Am.  Dec.  519;  Nicholson  v. 
Leavitt,  6  N.  Y.  510,57  Am.  Dec.  499;  Bur- 
dick  v.  Post,  6  N.  Y.  522. 

In  Barney  v.  Griffin,  2  N.  Y.  365,  it  was  said 
that  the  creditors  "  have  the  right  to  deter- 
mine for  themselves  whether  the  property 
shall  be  sold  on  credit;  and  a  conveyance 
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which  takes  away  that  right  and  places  it  in 
the  hands  of  the  debtor,  or  in  trustees  of  his 
own  selection,  *  *  *  is  a  conveyance  to- 
hinder  and  delay  creditors,  and  cannot 
stand." 

5.  Gardner  v.  Commercial  Nat.  Bank,  95 
111.  298;  Bowen  v.  Parkhurst,  24  111.  257; 
Pierce  v.  Brewster,  32  111.  268;  Whipple  v. 
Pope,  33  111.  334;  Bennett  *.  Ellison,  23  Minn. 
252;  Greenleaf  v.  Edes,  2  Minn.  264;  Page  v. 
Olcott,  28  Vt.  465. 

6.  Authority  to  Sell  on  Credit  by  Implication. 
— Rapalee  v.  Stewart,  27  N.  Y.  310. 

In  Schufeldt  v.  Abernethy,  2  Duer  (N.  Y.) 
533,  the  words,  "upon  such  terms  and  condi- 
tions as  in  his  judgment  may  appear  best  and 
most  for  the  interest  of  the  parties  concerned," 
were  held  to  give  a  discretionary  power  to  sell 
on  credit. 

In  Brighamt-.  Tillinghast,  15  Barb.  (N.  Y.) 
618,  13  N.  Y.  215,  a  conversion  of  the  assets 
"  into  money  or  available  means  "was  directed. 
The  Court  of  Appeals,  reversing  the  Supreme 
Court,  held  that  a  power  to  sell  on  credit  was 
necessarily  implied,  and  that  this  could  not  be 
allowed. 

In  Woodburn  v.  Mosher,  9  Barb.  (N.  Y.) 
255,  and  Murphy  v.  Bell,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  468,  the  assignments  were  held 
bad  because  they  authorized  the  assignees  to 
sell  "within  such  convenient  time  as  to  them 
should  seem  meet,"  which  was  construed  to 
authorize  a  sale  on  credit. 

A  debtor,  being  in  failing  circumstances, 
made  an-  assignment,  dividing  his  creditors 
into  three  classes,  and  directing  that  "the 
times,  places,  and  terms  of  selling  the  property 
shall  be  agreed  on  by  the  trustee  and  the  ma- 
jority in  interest  of  the  first  and  second  class 
creditors,"  and  that  if  they  did  not  agree,  then 
two-thirds  of  all  the  creditors  should  direct 
such  "  times,  places,  and  terms."  It  was  held 
that  the  words,  "terms  of  selling,"  embraced 
the  power  to  sell  upon  credit,  and  that  the  as- 
signment was  fraudulent  and  void.  Beus  t>- 
Shaughnessy,  2  Utah  492. 
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equally  consistent  with  a  construction  which  will  render  it  valid.1 

Second  Assignment  Directing  Sale  for  Cash. — An  assignment  which  is  void  for 
authorizing  a  sale  on  credit  cannot  be  rendered  valid  by  a  subsequent  assign- 
ment directing  that  the  property  be  sold  for  cash  and  executed  by  the 
assignor,  after  the  assignee  has  accepted  the  first  assignment  and  taken  posses- 
sion of  the  property,  since,  the  first  assignment  being  valid  as  against  the 
assignor,  he  cannot  modify  the  disposition  which  it  makes  of  the  assigned 
property;2  and  particularly  where  the  subsequent  assignment  is  itself  invalid 
because  of  defective  execution.3 

(3)  As  to  Private  Sa/es. — In  the  absence  of  a  statutory  requirement,  an 
assignment  is  not  invalidated  by  a  provision  authorizing  the  assignee  to  sell 
the  assigned  property  at  private  or  public  sale,  at  his  discretion,  nor  by  the 
bare  authority  to  sell  at  private  sale  if  given  in  good  faith  for  the  benefit  of 
the  creditors.4 

Direction  Contrary  to  Statute. — But  an  assignment  is  void  as  against  nonassenting 
creditors  if  it  authorizes  the  assignor  to  sell  the  assigned  property  privately 
in  violation  of  the  statute,5  or  gradually  in  the  manner  in  which  the  assignor 


1.  Provision  Construed  as  Not  Giving  Authority 
to  Sell  on  Credit. — Kellogg  v.  Slauson,  11  N. 
Y.  302.  In  this  case  the  authority  to  the  as- 
signees was  to  sell  "  upon  such  terms  and  con- 
ditions as  in  their  judgment  may  appear  best, 
nnd  most  for  the  interest  of  the  parties  con- 
cerned, and  convert  the  same  into  money," 
and  it  was  held  not  to  authorize  a  sale  on  credit. 

In  Townsend  v.  Stearns,  32  N.  Y.  209,  it 
was  held  that  an  assignment  was  not  invali- 
dated by  a  direction  to  the  assignee  to  convert 
the  property  with  all  convenient  speed,  with 
full  power  "  to  sell  and  dispose  of  the  assigned 
premises  at  such  time  or  times  and  in  such 
manner  as  to  him  may  seem  to  be  most  for  the 
Senefit  and  advantage  of  the  creditors." 

An  assignment  is  not  invalidated  by  a  pro- 
vision that  the  assignee  may  sell  "for  such 
consideration  in  money  or  other  things"  as 
he  shall  deem  sufficient,  this  clause  not  con- 
ferring authority  on  him  to  sell  on  credit, 
or  to  exchange  the  assigned  property  for  other 
property.  Bagley  v.  Bowe,  105  N.  Y.  171,  59 
Am.  Rep.  488. 

In  Cribbent'.  Ellis,  69  Wis.  337,  overruling 
Keep  v.  Sanderson,  12  Wis.  352,  an  assign- 
ment authorizing  the  assignee  to  sell  "upon 
such  terms  and  conditions  as  in  his  judgment 
may  seem  best  and  most  for  the  interests  of  the 
parties  concerned,"  was  held  not  to  confer 
authority  to  sell  on  credit,  and  therefore  did 
not  render  the  assignment  fraudulent  and  void 
as  operating  to  hinder  and  delay  creditors. 

General  Authority. — In  Meacham  v.  Sternes, 
9  Paige  (N.  Y.)  398;  Hitchcock  v.  Cadmus, 
2  Barb.  (N.  Y.)  381;  Whitney  v.  Krows,  11 
Barb.  (N.  Y.)  198;  Southworth  v.  Sheldon,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)4i4;  Bellows 
v.  Patridge,  19  Barb.  (N.  Y.)  176;  Mann  v. 
Witbeck,  17  Barb.  (N.  Y.)  388,  general  words 
of  authority  were  held  not  to  confer  a  power 
to  sell  on  credit.  See  also,  to  the  same 
effect,  Booth  v.  McNair,  14  Mich.  19;  Nye  v. 
Van  Husan,  6  Mich.  329,  74  Am.  Dec' 690; 
Mussey  v.  Noyes,  26  Vt.  462 ;  Berry  v.  Hay- 
den,  7  Iowa  469. 

2.  Porter  v.  Williams,  9  N.  Y.  142,  59  Am. 
Dec.  519. 


3.  Gates  v.  Andrews,  37  N.  Y.  657,  97  Am. 
Dec.  764.  In  this  case  the  court  referred  to 
Merrill  v.  Englesby,  28  Vt.  150,  where  it  was 
held  that  an  assignment  which  was  defective 
in  containing  a  resulting  trust  before  provid- 
ing for  all  the  creditors  might  be  remedied 
by  a  new  assignment ;  and  referred  also  to  In- 
graham  v.  Wheeler,  6  Conn.  277,  which  ad- 
hered also  to  the  principle  of  the  Vermont 
case. 

4.  Discretion  as  to  Private  or  Public  Sale. — An 

assignment  conferring  upon  the  assignee  a 
"  just  and  reasonable  discretion  as  to  selling 
at  private  or  public  sale  for  cash  or  on  time 
with  ample  security,"  is  not  fraudulent  on  its 
face.  Shackelford  v.  Planters',  etc.,  Bank,  22 
Ala.  238;  Abercrombie  v.  Bradford,  16  Ala. 
560. 

It  is  not  a  valid  objection  to  an  assignment 
that  it  provides  that  the  trustee  shall  "  as  soon 
as  conveniently  maybe,  sell  by  public  auction, 
or  at  private  sale,  such  parts  of  the  assigned 
property  as  are  in  their  nature  salable." 
Farquharson  v.  Eichelberger,  15  Md.  63. 

In  Kyle  V.  Harveys,  25  W.  Va.  716,  52  Am. 
Rep.  235,  it  was  held  that  the  authority  to  the 
assignee  to  sell  at  private  sale,  as  soon  as 
possible,  was  not  fraudulent  if  made  with  the 
intention  that  as  much  as  possible  should  be 
realized  for  the  creditors. 

5.  Provision  for  Private  Sale  Contrary  to  Stat- 
ute.— Raleigh  v.  Griffith,  37  Ark.  150;  Clay- 
ton v.  Johnson,  36  Ark.  406. 

A  deed  of  assignment  which  authorizes  the 
assignee  to  retail  the  assigned  goods  privately 
for  twelve  months  and  to  sell  the  remnant  at 
public  sale  is  void  as  against  nonassenting 
creditors.  The  sale  must  be  public,  and  withit, 
one  hundred  and  twenty  days  after  the  as 
signee  assumes  the  trust.  Teah  v.  Roth,  34 
Ark. 66;  Raleigh  v.  Griffith,  37  Ark.  150. 

In  South  Carolitio  the  fact  that  an  assignoi 
in  his  assignment  attempts  to  give  the  as- 
signee discretionary  power  as  to  the  manner  ol 
disposing  of  propert  y,  the  control  of  which  is 
given  by  statute  to  the  creditors,  does  not  in- 
validate the  assignment.  Adler  v.  Cloud,  42 
S.  Car.  272. 
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has  been  selling  it,  for  this  would  be  an  indefinite  postponement  of  the  trust.1 
XI.  Other  Features  of  Assignments — 1.  Recital  of  Reasons. — a  Reference 

to  the  Assignor's  Losses  in  business,  or  to  other  reasons  for  the  assignment,  is  not 
ad\  isable,  and  may  ordinarily  be  treated  as  surplusage.2 

In  Alabama  a  recital  in  the  deed  that  some  of  the  grantor's  creditors  were 
urging  the  collection  of  their  debts  at  a  time  when  there  was  a  great  pressure 
in  the  money  market,  and  that  his  property,  if  sold  at  a  more  favorable  time 
would  be  more  than  enough  to  pay  off  all  his  debts,  was  held  to  be  but  a 
statement  of  the  reasons  which  induced  him  to  make  the  deed,  and  not 
to  render  it  fraudulent  on  its  face.3 

In  New  York  the  declaration  that  one  purpose  of  the  assignment  was  to 
secure  the  application  of  the  property  to  the  payment  of  the  debts  of  the 
assignor,  in  a  fair  and  equitable  manner,  "  without  sacrifice,"  has  been  held 
not  to  be  evidence  of  an  intent  to  hinder  and  delay  creditors.4 

Limiting  Effect  of  General  Recital. — The  comprehensiveness  of  a  general  recital 
in  an  assignment  is  limited,  and  its  force  qualified,  by  the  more  special  and 
express  grants  and  provisions  of  the  assignment.5 

2.  Consideration  for  Assignments—  a.  Sufficiency — Preexisting  Debts 
— ASSIGNEE'S  ACCEPTANCE. — The  debts  due  by  the  assignor  to  his  creditors 
are  a  sufficient  consideration  of  the  assignment  which  he  makes  for  their 
benefit.  It  is  not  necessary  that  a  consideration  should  pass  from  the  assignee 
to  the  assignor,  as  the  creditors  are  the  beneficiaries  of  the  assignment.6 

So  Far  as  the  Assignee  is  Concerned,  his  acceptance  of  the  trust  to  administer  the 
assigned  estate  for  the  benefit  of  creditors  is  held  to  be  a  sufficient  considera- 
tion of  an  assignment  for  their  benefit.7 


1.  American  Exch.  Bank  v.  Inloes,  7  Md. 
380,  11  Md.  184. 

2.  Recitals  of  Losses  are  usually  immaterial 
at  best.  Graham  v.  Lockhart,  8  Ala.  9; 
Griffin  v.  Macaulay,  7  Gratt.  (Va.)  476;  Ver- 
non v .  Morton,  8  Dana  (Ky.)  247. 

It  is  not  of  very  great  importance  that  the 
recital  of  the  cause  of  the  assignor's  failure 
should  be  wholly  correct,  as  his  own  knowl- 
edge of  such  cause  may  be  very  indefinite. 
Reinhard  v.  State  Bank,  6  B.  Mon.  (Ky.)  257. 
Here  a  false  recital  of  losses,  as  the  occasion 
of  the  assignor's  failure,  was  held  not  to  affect 
the  rights  of  the  creditors  under  the  assign- 
ment. 

3.  Shackelford  v.  Planters,  etc.,  Bank,  22 
Ala.  238. 

4.  Brigham  v.  Tillinghast,  15  Barb.  (N.  Y.) 
618,  reversed  on  another  point  in  13  N.  Y.  215. 

In  Ward  v.  Trotter,  3  T.  B.  Mon.  (Ky.)  I, 
it  was  held  that  a  recital  of  the  assignor's  pur- 
pose to  make  an  assignment  in  order  to  pre- 
vent a  sacrifice  of  his  property  was  fraudulent 
as  against  his  creditors. 

6.  Hatchett  v.  Blanton,  72  Ala.  423,  where 
a  general  recital  of  the  assignor's  purpose  to 
appropriate  the  assigned  property  to  the  pay- 
ment of  partnership  and  individual  debts,  as  a 
court  of  equity  would  marshal  the  assets, 
was  held  not  to  authorize  the  court  to  change 
the  uses  expressly  declared  in  the  assignment 
and  to  apply  partnership  property  to  the  pay- 
ment of  partnership  debts  when  the  assign- 
ment treated  it  as  individual  property  and  di- 
rected it  to  be  applied  first  to  the  payment  of 
the  individual  debts. 

6.  Sufficiency  of  Consideration — Existing  Debts. 
— Hudson  v.  Maze,  4  111.  578 ;  Meeker  v.  San- 


ders, 6  Iowa  61 ;  Nutter  v.  Harris,  9  Ind.  88; 
Ward  v.  Nutter,  3  T.  B.  Mon.  (Ky.)  1;  Ste- 
vens v.  Bell,  6  Mass.  339;  Dey  v.  Dunham,  2 
Johns.  Ch.  (N.  Y.)  189. 

In  Exchange  Bank  v.  Knox,  19  Gratt.  (Va.) 
747,  Christian,  J.,  said:  "  It  is  well  settled  that 
the  trustees  and  beneficiaries  in  a  deed  of 
trust  to  secure  bona  fide  debts  are  purchasers 
for  valuable  consideration.  A  preexisting 
debt  is  of  itself  a  valuable  consideration  for  a 
deed  of  trust  executed  for  its  security.  Wick- 
ham  v.  Martin,  13  Gratt.  (Va.)  427;  Evans 
v.  Greenhow,  15  Gratt.  (Va.)  153." 

There  can  be  no  question  whether  an  as- 
signment of  a  debtor's  property  to  a  trustee 
for  the  benefit  of  his  creditors  is  for  a  valu- 
able consideration  or  not,  because  the  debts 
due  to  the  creditors  constitute  a  valuable  con- 
sideration in  the  highest  sense  of  the  term ; 
and  the  obligation  of  the  trustee  to  perform 
the  trust  according  to  the  provisions  of  the 
deed  is  a  sufficient  valuable  consideration  for 
him,  so  far  as  he  is  concerned.  Gates  v.  La- 
beaume,  19  Mo.  26.  And  see  Lawrence  v. 
Davis,  3  McLean  (U.  S.)  177. 

All  Assignments  with  Preferences,  which  have 
any  validity  as  against  creditors  not  named, 
must  be  founded  on  a  valuable  consideration; 
but  if  the  creditors  named  are  bona  fide,  that 
is  sufficient  to  support  the  instrument.  Manny 
v.  Logan,  27  Mo.  528. 

7.  Assignee's  Acceptance  as  a  Consideration. — 
Halsey  v.  Whitney,  4  Mason  (U.  S.)  214;  U. 
S.  Bank  v.  Huth,  4  B.  Mon.  (Ky.)  423;  Hol- 
lister  v.  Loud,  2  Mich.  309;  Wilt  v.  Franklin, 
1  Binn.  (Pa.)  517,  2  Am.  Dec.  474. 

"There  need  not  be  any  actual  considera- 
tion given  by  the  assignee,  as  the  debts 
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b.  Assent  of  Creditors. — In  Massachusetts  it  has  been  repeatedly  held, 
and  by  a  long  series  of  decisions,  that  voluntary  assignments  for  the  benefit 
of  creditors,  the  only  consideration  of  which  is  the  acceptance  of  the  trust 
by  the  assignee,  are  invalid  as  against  attachments,  except  so  far  as  assented 
to  by  creditors ;  and  if  they  elect  to  become  parties,  and  their  debts  amount 
to  as  much  as  the  assigned  property,  this  will  complete  the  intended  consid- 
eration and  render  the  conveyance  effective;  and  if  the  debts  of  the  assenting 
creditors  are  of  less  amount  than  the  property  assigned,  then  they  will  con- 
stitute a  good  consideration  pro  tanto,  and  give  the  assignee  the  right  to  retain 
to  the  amount  of  such  debts.1 

c.  Nominal  Consideration. — The  fact  that  a  nominal  pecuniary  con- 
sideration is  named  in  the  assignment  does  not  affect  its  validity,  where  the 
true  consideration  is  the  assignee's  acceptance  of  the  trust  imposed  upon  him 
by  the  assignment.2 

Large  Pecuniary  Consideration — Evidence  of  Absolute  Sale. — The  fact  of  a  debtor  receiv- 
ing a  considerable  money  consideration  for  a  transfer  of  his  property  would 
be  evidence  that  the  transaction  was  an  absolute  sale  of  it  rather  than  an 
assignment  of  it  in  trust  for  the  benefit  of  his  creditors.3 

3.  Provisions  for  Payment  of  Debts  —  a.  In  General. — -The  assignee  is 
sometimes  directed  as  to  his  mode  of  paying  the  assignor's  debts.4 


constitute  a  consideration,  and  the  obligation  of 
the  trustee  to  perform  the  trust  is  a  sufficient 
consideration  as  to  him."  U.  S.  v.  U.  S. 
Bank,  8  Rob.  (La.)  405. 

The  true  consideration  of  an  assignment  of 
the  property  of  a  debtor  for  the  benefit  of  his 
creditors  is  the  agreement  of  the  assignee  to 
perform  the  trusts  imposed  upon  him  by  the 
assignment ;  and  that,  in  contemplation  of  law, 
constitutes  a  full  and  complete  consideration. 
Thomas  v.  Clark,  65  Me.  296. 

In  West  Virginia  it  is  not  necessary  to  the 
validity  of  a  deed  of  trust  in  favor  of  cred- 
itors, that  it  should  be  executed  by  them.  The 
deed  passes  the  legal  title  as  soon  as  executed 
by  the  grantor  and  the  trustee,  who  is  deemed 
a  purchaser  for  valuable  consideration,  and 
it  can  be  avoided  only  by  the  dissent  of  the 
creditors  express  or  implied.  Zell  Guano  Co. 
v.  Heatherby,  38  W.  Va.  409. 

An  assignment  based  upon  the  promise  of 
the  assignee  to  sell  the  property  assigned,  and 
divide  the  proceeds  among  the  assignor's  cred- 
itors, is  valid,  though  there  is  no  recital  of  a 
consideration  in  it.  Block  v,  Peter,  63  Ga. 
260. 

1.  Assent  of  Creditors — Massachusetts. — Fall 
River  Iron  Works  Co.  v.  Croade,  15  Pick. 
(Mass.)  11 ;  Widgery  v.  Haskell,  5  Mass.  144; 
Swan  v .  Crafts,  124  Mass.  453;  Pierce  v. 
O'Brien,  129  Mass.  314;  Faulkner  v.  Hyman 
(Mass.  1886),  6  N.  E.  Rep.  846;  Russell  v. 
Woodward,  10  Pick.  (Mass.)  408;  Viall  v.  Bliss, 
9  Pick.  (Mass.)  13;  Edwards  v.  Mitchell,  1 
Gray  (Mass.)  239;  Everett  v.  Walcott,  15  Pick. 
(Mass.)  94;  May  v.  Wannemacher,  11 1  Mass. 
202.  In  the  case  first  cited  above  the  court 
said  :  "  If  they  [the  creditors]  decline  or  omit 
to  join  in  the  assignment,  there  are  no  ces- 
tui que  trusts,  and  so  no  trusts  to  be  exe- 
cuted, and  the  consideration  entirely  fails. 
All  the  objects  of  the  assignment  are  defeated, 
and  the  whole  proceedings  prove  abortive, 
leaving  the  assigned  property  to  be  taken  by 


the  creditors  in  such  way  as  they  may  deem 
expedient." 

In  Adams  v.  Blodgett,  2  Woodb.  &  M.  (U. 
S.)  233,  it  was  held  that  if  the  creditors  had 
not  assented  to  the  assignment  in  sufficient 
numbers  and  value  to  cover  the  property  as- 
signed, the  consideration  might  be  deemed 
inadequate  as  to  the  creditors  not  assenting, 
though  good  as  to  those  assenting.  Folio-Ming 
Russell  v.  Woodward,  10  Pick.  (Mass.)  408. 

2.  Nominal  Consideration. — Cunningham  v. 
Freeborn,  11  Wend.  (N.  Y.)  241 ;  Thomas  v. 
Clark,  65  Me.  296. 

The  mention  of  a  nominal  pecuniary  con- 
sideration in  the  assignment  made  under  art 
insolvent  law  does  not  validate  it,  where  it  ap- 
pears, by  the  assignment  itself,  that  the  in- 
tention was  to  create  a  statutory  trust,  and  to 
convey  no  other  estate  or  interest  than  was 
necessary  for  that  purpose.  Rockwell  v.  Mc- 
Govern,  69  N.  Y.  294. 

3.  Strickland  v.  Gay,  104  Ala.  375. 

4.  Mode  of  Payment. — The  Wisconsin  statute 
(Rev.  Stat.,  c.  80)  contemplates  that  all  claims 
shall  be  verified  or  proved  before  the  assignee 
shall  pay  them  ;  and  an  assignment  which  re- 
stricts the  assignee  to  the  payment  of  claims 
proved  as  provided  in  said  chapter  80  is  not 
therefore  invalid.  Also  a  direction  to  the 
assignee  to  "  make  such  payment  or  payments 
to  the  creditors  of  the  party  of  the  first  part 
as  shall  from  time  to  time  be  directed  to  be 
made  by  the  Circuit  Court  or  the  judge 
thereof,  as  provided  by  law,"  does  not  pro- 
hibit him  from  making  other  payments  when 
not  so  ordered,  if,  under  the  law,  he  may 
make  such  other  payments;  and  such  direc- 
tion does  not  therefore  invalidate  the  assign- 
ment. Madison  First  Nat.  Bank  v.  Hackett, 
61  Wis.  335.  See  infra,  this  title,  Presenting 
of  Claims. 

In  Ashurst  v.  Martin,  9  Port.  (Ala.)  566, 
the  assignment  directed  the  assignor  "  to  pay 
such  creditors  as  shall,  within  a  hundred  and 
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M  ism  scribed  Debts. — An  assignment  may  be  adjudged  invalid  for  its 
omission  or  imperfect  description  of  the  assignor's  debts,  but  this  is  unusual.1 
Unimportant  Errors — Parol  Evidence. — If  a  debt  is  properly  described  in  other 
essential  particulars,  an  error  as  to  its  date  or  in  the  name  of  the  creditor  may 
often  be  remedied  by  parol  evidence;2  and  a  creditor  may  identify  and 
rec<  »ver  a  debt  which  has  been  inaccurately  described,  where  the  trust  fund  has 
not  been  already  exhausted.3 

c.  SECURED  Debts. — Secured  debts  maybe  provided  for  in  an  assign- 
ment, in  which  case  the  security  will  be  first  applied  to  their  payment,  and 
the  unpaid  balance,  if  any,  will  come  in  for  its  share  under  the  assignment.4 

d.  Contingent  Liabilities — indorsers. — There  is  no  legal  objection  to 
liabilities  and  contingent  debts  being  provided  for  in  the  assignment5  if  their 


fifty  days  from  the  date  of  the  deed,  execute 
the  same  and  release  the  debtors,"  but  that 
no  debt  should  be  paid  unless  the  person  en- 
titled thereto  should  certify  on  oath  that  the 
same  was  due  and  founded  on  a  lawful  consid- 
eration. The  assignment  was  held  to  be 
valid. 

Where  the  trust  deed  shows  that  it  was  the 
intention  of  the  assignors  that  each  of  their 
creditors  should  accept,  in  full  satisfaction  of 
his  claim,  his  proportionate  share  of  whatever 
sum  might  be  realized  from  the  assigned 
effects,  and  that  the  share  of  any  creditor 
refusing  to  so  accept  it  within  the  time  pre- 
scribed should  revert  to  them,  the  assignee 
cannot  object  to  their  receiving  the  share  of 
a  creditor  who  could  not  be  found  within  such 
time.    Ralston's  Appeal,  169  Pa.  St.  254. 

1.  See  Caton  v.  Mosely,  25  Tex.  374. 

In  Silver  Creek  Bank  v.  Talcott,  22  Barb. 
(N.  Y.)  550,  it  was  held  that  a  direction  to 
the  assignee  to  pay  the  amounts  due  to  the 
laborers  and  workmen  of  the  assignors,  re- 
siding in  Albany,  would  not  avoid  the  assign- 
ment, though  their  names,  places  of  residence, 
and  the  respective  amounts  due  to  each  were 
not  mentioned. 

Insufficient  Description  of  Debts — As  Badge 
of  Fraud. —  In  Young  v.  Gillespie,  12  Heisk. 
(Tenn.)  239,  it  is  held  that  if  debts  intended 
to  be  secured  by  an  assignment  are  not  de- 
scribed with  sufficient  certainty  therein,  or  by 
reference  to  an  accompanying  schedule,  it 
should  clearly  appear  that  the  omission  was 
not  a  subterfuge  with  an  eye  to  fraudulent 
practices.  See  also  Barcroft  v.  Snodgrass,  1 
Coldw.  (Tenn.)  430. 

2.  Miller  v.  Cherry,  3  Jones  Eq.  (N.  Car.)  24. 
A  debt  described  properly  in  a  deed  of  trust 

as  to  the  amount,  as  to  the  time  of  its  falling 
due,  as  to  the  object  for  which  it  was  created, 
as  to  the  names  of  the  makers,  and  as  to  the 
corporation  for  which  the  debt  was  contracted, 
shall  not  be  rejected  because  of  a  variance  in 
the  description  of  the  name  of  the  payee  (a 
corporation)  from  the  true  name.  Gardners. 
Pike,  3  Jones  Eq.  (N.  Car.)  306. 

Parol  evidence  is  admissible  to  identify  the 
debts  referred  to  in  the  assignment.  Posey 
V.  Decatur  Bank,  12  Ala.  802 ;  Piatt  v. 
Hedge,  8  Iowa  386. 

3.  Allmand  v.  Russell,  5  Ired.  Eq.  (N.  Car.) 
183. 

If  a  Debt  is  Described  as  "about"  a  Certain 
Sum,    the  creditor    may    prove  a  greater 


amount.  Browne  v.  Weir,  5  S.  &  R.  (Pa.) 
401 ;  Dedham  Bank  v.  Richards,  2  Met. 
(Mass.)  105;  Canaday  v.  Paschall,  3  Ired.  Eq. 
(N.  Car.)  178. 

So  if  there  be  other  error  in  the  description. 
Miller  v.  Cherry,  3  Jones  Eq.  (N.  Car.)  24; 
Gardner  v.  Pike,  3  Jones  Eq.  (N.  Car.)  306. 

But  not  to  the  prejudice  of  other  creditors. 
Miles  v.  Bacon,  4  J.  J.  Marsh.  (Ky.)  465. 

4.  Secured  Debts. — Perry  Ins.,  etc.,  Co.  v. 
Foster,  58  Ala.  502,  29  Am.  Rep.  779;  Dimon 
v.  Delmonico,  35  Barb.  (N.  Y.)  554;  Grant  v. 
Chapman,  38  N.  Y.  293. 

An  assignment  for  the  benefit  of  creditors 
set  forth  that  certain  property  subject  to  spe- 
cific claims  of  particular  creditors  was  not 
assigned,  and  provided  that  these  creditors 
would  only  be  entitled  to  the  benefits  of  the 
assignment  if  they  surrendered  their  securi- 
ties to  the  assignee.  It  was  held  that  the 
express  omission  of  this  property  from  the 
assignment  did  not  necessarily  make  it  in- 
valid.   Henry  v.  Root,  38  Mich.  371. 

5.  Provision  for  Indorsers.  —  "The  assign- 
ment is  just  as  valid  a  security  for  liabilities 
to  indorsers,  etc.,  as  for  debts."  Story,  J.,  in 
Halsey  v.  Whitney,  4  Mason  (U.  S.)  231. 

Where  the  assignee  was  directed  to  pay  the 
indorsers  the  amount  of  certain  notes  not  yet 
due,  this  was  held  as  of  the  same  effect  as  a 
direction  in  favor  of  the  holders  of  the  notes. 
Griffin  v.  Marquardt,  21  N.  Y.  121.  See  also 
Copeland  v.  Weld,  8  Me.  411. 

Indorsers  are  Treated  as  Creditors,  and  an 
assignment  made  for  their  security  is  valid, 
though  no  payments  had  been  made  by  them 
at  the  time  of  the  execution  of  the  assign- 
ment.   Duvall  r.  Raisin,  7  Mo.  449. 

A  clause  in  an  assignment  directing  the 
payment  of  debts,  bonds,  notes,  bills,  and  sums 
of  money  due  and  to  grow  due,  is  valid  as  ap- 
plying only  to  claims  then  in  existence,  and 
not  to  claims  afterwards  to  be  created.  And 
a  clause  directing  the  payment  of  all  debts,  de- 
mands, and  sums  of  money  for  or  upon  which 
the  assignee  has  become  or  may  be  rendered 
liable  for  or  on  account  of  the  assignor,  applies 
only  to  past  debts,  and  not  to  new  ones  to  be 
created,  and  is  valid.  Brainerd  -\  Dunning, 
30  N.  Y.  211.  To  the  same  effect  is  Van 
Dine  v.  Willett,  24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  206. 

Accommodation  Notes. — Where   an  assign- 
ment was  made  for  the  payment  of  accommo- 
dation notes,  subscribed  or  indorsed  for  the 
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amount  can  be  ascertained  at  the  time  of  the  assignment.1 

Sureties,  Bail,  and  the  Like. — The  liability  of  bail  and  sureties  of  the  assignor 

being  confidential  in  its  character,  a  particular  direction  in  their  favor  will 

not  vitiate  the  assignment  if  it  does  not  violate  statutes  against  preferences.2 
But  an  Assignment  Made  hy  a  Public  Officer,  and  intended  to  secure  his  sureties 

against  the  consequences  of  his  own  official  misconduct,  has  been  held  to  be 

void.3 

e.  Future  Debts. — The  payment  of  debts  to  be  incurred  in  the  future, 
in  distinction  from  existing  debts  which  become  due  in  the  future,  must  not 
be  provided  for  by  the  assignment.4 


assignors  so  as  to  exonerate  the  makers  or 
indorsers  of  said  notes,  it  was  held  that  a  bill 
drawn  on  the  assignors  for  their  accommoda- 
tion in  favor  of  and  indorsed  by  the  drawer, 
and  accepted  and  negotiated  by  the  assignors, 
was  embraced  by  the  description.  Da  Costa 
v.  Guieu,  7  S.  &  R.  (Pa.)  462. 

When  a  debtor  appropriates  property  in 
trust  to  the  satisfaction  of  the  acceptors  of  cer- 
tain accommodation  bills,  then  running  to 
maturity,  and  also  to  the  payment  of  an  ac- 
count due  to  the  acceptors,  and  the  bills  are 
dishonored,  the  holders  are  entitled  to  a  dis- 
tribution of  the  trust  fund  in  the  proportion 
their  bills  bear  to  the  whole  amount  intended 
to  be  secured,  and  no  more.  And  it  makes  no 
difference  that  the  drawer  and  acceptors  prove 
insolvent,  as  the  bill  holders  have  no  priority 
over  the  other  creditors  claiming  their  pro- 
portion of  the  trust  fund.  Stodder  v.  Toul- 
min,  10  Ala.  824 . 

1.  Amount  to  be  Definitely  Ascertained. — A 
provision  in  an  assignment  for  the  benefit  of 
creditors,  directing  the  application  of  the  as- 
sets to  the  payment  of  the  assignee  of  all  the 
assignor's  debts  and  liabilities,  "  now  due  or 
to  grow  due,"  applies  only  to  such  debts  and 
liabilities  as  can  be  ascertained  or  fixed  when 
the  assignment  was  made.  It  does  not  in- 
clude a  contingent  liability,  the  amount  of 
which,  if  it  ever  arises,  can  be  definitely  ascer- 
tained only  thereafter.  Matter  of  Hevenor, 
144  N.  Y.  271. 

Where  there  is  a  provision  in  a  deed  of 
trust  that  certain  debts,  naming  them,  are  to 
be  paid,  and  a  further  provision  that  the  debts 
shall  be  paid  as  they  fall  due,  and  some  of  the 
enumerated  debts  are  due  at  the  time  of  mak- 
ing the  deed  of  trust,  these  latter  are  to  be  paid. 
Miller  v.  Cherry,  3  Jones  Eq.  (N.  Car.)  24. 

As  to  Unliquidated  Damages. — The  assignor's 
liability,  at  the  time  of  the  assignment,  must 
be  ascertained  and  fixed  at  a  sum  certain, 
whether  payable  before  or  after  the  assign- 
ment, to  entitle  the  creditor  to  a  dividend. 
Hence  a  claim  for  damages  for  breach  of  a 
contract  by  the  assignor,  whereby  the  claimant  , 
lost  possible  profits  accruing  after  the  assign- 
ment, is  not  provable  as  a  debt  against  the 
assigned  estate.  Matter  of  Adams,  15  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  61. 

2.  Sureties  of  Assignor. — Keteltas  v.  Wilson, 
36  Barb.  (N.  Y.)  298. 

Sureties,  bail,  and  all  persons  who  have 
incurred  responsibilities  on  the  assignor's  be- 
half can  be  protected  by  the  assignment. 
Stevens  v.  Bell,  6  Mass.  339;  Ingram  v. 
Kirkpatrick,  6  Ired.  Eq.  (N.  Car.)  463,  51 
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Am.  Dec.  428;  Dickson  v.  Rawson,  e,  Ohio 
St.  218;  U.  S.  v.  Hoyt,  1  Blatchf.  (U.  S.)  332; 
dishing  v.  Gore,  15  Mass.  69. 

An  assignment  in  favor  of  the  sureties  for 
the  assignor's  faithful  performance  of  his  du- 
ties as  guardian  has  been  held  valid.  Hop- 
kins v.  Scott,  20  Ala.  179. 

So  with  the  sureties  of  a  court  clerk  and 
master  in  chancery.  Dewey  v.  Littlejohn,  2 
Ired.  Eq.  (N.  Car.)  495. 

An  assignment  containing  a  provision  that 
the  assignee,  out  of  the  proceeds  of  the 
assigned  property,  should  save  harmless  the 
party  of  the  second  part  from  the  payment  of 
any  sum  by  reason  of  his  having  executed  a 
covenant  of  suretyship  for  the  assignor's  pay- 
ment of  certain  rents  covered  by  an  unexpired 
lease,  is  not  void.  Such  a  direction  does  not 
constitute  a  trust  to  hold  a  portion  of  the 
funds  to  indemnify  the  assignee  for  such  sums 
as  he  may  be  compelled  to  pay  upon  a  con- 
tingent liability,  and  which,  from  the  nature 
of  the  obligation,  he  may  never  be  required  to 
pay  at  all,  but  it  is  a  direction  to  pay  the 
rents  as  they  shall  become  due.  It  is  a  trust 
to  pay  certain  sums  not  yet  due,  at  certain 
fixed  periods  as  they  shall  accrue,  to  which  no 
valid  objection  can  be  made.  Loeschigk  -». 
Jacobson,  26  How.  Pr.  (N.  Y.  Super.  Ct.) 
526. 

Preferences. — A  deed  of  trust,  executed  to 
secure  certain  creditors,  for  some  of  whose 
claims  sureties  were  held,  directed  the  trus- 
tees "  so  to  dispose  of  the  property  that  no 
security  in  the  debts  aforesaid  shall  suffer  or 
be  injured  on  account  thereof."  It  was  held 
that  the  debts  with  sureties  were  preferred, 
and  first  to  be  satisfied.  Miller  v.  Holcombe, 
9  Gratt.  (Va.)  665. 

Where  an  insolvent  debtor  made  an  assign- 
ment of  personal  property  to  a  creditor  as  se- 
curity for  existing  claims  and  a  new  loan,  and 
to  indemnify  him  against  future  and  exist- 
ing engagements,  especially  such  as  should 
arise  in  the  management  of  the  assigned  prop- 
erty, and  the  assignee,  for  the  purposes  of  the 
assignment,  borrowed  money  on  condition  of 
guaranteeing  to  the  lender  his  debt  due  by  the 
assignor,  out  of  the  assigned  property,  it  was 
held  that  the  lender  thereby  acquired  an 
equitable  lien,  and  was  entitled  to  have  his 
debt  from  the  assigned  property  in  prefer- 
ence to  other  creditors.  Hendricks  v.  Robin- 
son, 2  Johns.  Ch.  (N.  Y.)  283. 

3.  Currie  v.  Hart,  2  Sandf.  Ch.  (N  .Y.)  353. 

4.  Future  Indebtedness. — Barnum  v.  Hemp- 
stead, 7  Paige  (N.  Y.)  568;  Neuffer  v.  Pardue, 
3  Sneed  (Tenn.)  191. 
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/.  RENT,  Taxes,  AND  Insurance. — A  direction  in  an  assignment  to  the 
assignee  to  pay  rent  and  taxes 1  and  insurance,2  does  not  vitiate  the 
assignment,  as  it  only  authorizes  him  to  do  what  he  might  lawfully  do 
without  it. 

4.  Limiting  Time  for  Execution  of  Trust. — The  time  within  which  the  trust  is 
to  be  administered  may  be  limited,  but  the  limitation  must  be  reasonable.3 

When  No  Time  is  Fixed  for  the  assignee  to  apply  the  proceeds  and  render  an 
account,  the  law  requires  the  execution  of  the  trust  within  a  reasonable  time.4 

Effect  of  Not  Executing  within  the  Time. — The  courts  will  not,  however,  annul 
the  trust  where  the  trustee  has  not  executed  it  within  the  time  named,  but 
may  remove  him  and  appoint  another.5 

XII.  Effect  of  Assignments — 1.  In  General. — The  effect  of  a  valid  assign- 
ment is  to  vest  the  assigned  estate  in  the  assignee,  so  as  to  put  it  out  of  the 
reach  of  creditors.6 

The  legal  title  to  the  assigned  property  remains  vested  in  the  assignee  until 
it  is  judicially  disposed  of,  and  the  property  cannot,  during  that  time,  be  taken 
or  treated  as  the  property  of  the  assignor.T 


A  deed  of  trust  for  the  payment  of  the 
grantor's  debts  generally,  should  be  confined 
to  debts  existing  at  the  time  when  the  deed 
was  made.  A  debt  subsequently  originating 
is  not  entitled  to  payment  out  of  the  trust 
estate.  Rome  Exch.  Bank  v.  Eames,  4  Abb. 
App.  Dec.  (N.  Y.)  83. 

A  provision  in  an  assignment  to  pay  the 
proceeds  of  sale  "to  all  creditors  of"  the 
assignor,  "for  all  debts  and  liabilities  which 
he  may  be  owing  to  any  person  whatever," 
was  held  only  to  authorize  payment  of  debts 
existing  at  the  time  of  its  execution.  McCon- 
nell  v.  Sherwood,  19  Hun  (N.  Y.)  519, 
affirmed  in  84  N.  Y.  522,  38  Am.  Rep.  537. 

In  Robinson's  Appeal,  63  Conn.  290,  no  part 
of  a  certain  claim  presented  against  the  as- 
signor's estate  was  due,  but,  as  it  was  fixed  and 
certain,  it  was  held  to  be  properly  allowed. 

Notes  Executed  after  Assignment. — Notes  exe- 
cuted by  an  assignor  after  assignment  do  not 
entitle  the  holder  to  share  in  the  distribution, 
unless  it  appears  that  they  were  given  for  a 
claim  or  indebtedness  which  existed  prior  to 
the  assignment.  Jordan's,  etc. ,  Appeal,  107  Pa. 
St.  75. 

In  State  Bank  v.  M'Calmont,4  Rawle  (Pa.) 
307,  the  assignment  authorized  the  assignee 
to  pay  "all  the  debts  that  were  by  the  as- 
signor then  due  or  were  owing  or  growing 
due,"  and  it  was  held  that  a  debt  to  the  bank 
was  included,  though  it  was  not  due  at  the 
time  the  assignment  was  executed. 

1.  Van  Dine  v.  Willett,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  206. 

In  a  firm  assignment  of  both  joint  and  sev- 
eral realty  a  general  authority  to  pay  all  costs, 
taxes,  and  assessments  due  or  to  become  due 
on  the  realty  until  the  same  shall  be  disposed 
of,  is  not  to  be  construed  as  authorizing  the 
payment  of  rents,  taxes,  and  assessments  on 
the  separate  realty  out  of  the  partnership 
funds,  and  a  possibility  of  the  trustee  making 
a  mistake  in  this  respect  will  not  warrant  the 
total  abrogation  of  the  assignment.  Eyre  v. 
Beebe,  28  How.  Pr.  (N.  Y.  Supreme  Ct.)  333. 

2.  Whitney  v.  Krows,  11  Barb.  (N.  Y.)  198. 

3.  Time  Limited  for  Execution  of  Trust  must  Be 


Reasonable. — Hardy  v.  Skinner,  9  Ired.  (N. 
Car.)  191 ;  Young  v.  Hail,  6  Lea  (Tenn.)  175  ; 
Johnson  v.  Thweatt,  18  Ala.  741 ;  Sheerer  v. 
Lautzerheizer,  6  Watts  (Pa.)  543;  Dance  v. 
Seaman,  11  Gratt.  (Va.)  778.  See  supra,  this 
title,  Reservations  and  Stipulations — Reser- 
vation of  Trust  or  Use  for  Benefit  of  As- 
signor; Discretionary  Powers  to  Assignee. 

Examples  of  Reasonable  Time. — In  Rundlett 
v.  Dole,  10  N.  H.  458,  it  was  said  :  "  The  pro- 
vision that  the  trustee  shall  execute  the  trust 
within  the  term  of  two  years  *  *  *  does  not 
seem  to  be  unreasonable,  and  *  *  *  was 
probably  intended  to  secure  a  benefit  to  the 
creditors,  instead  of  delaying  or  hindering 
them." 

In  Christopher  v.  Covington,  2  B.  Mon. 
(Ky.)  357,  three  months'  delay  of  payment, 
for  the  purpose  of  maturing  a  crop  and  fatten- 
ing stock,  was  held  not  to  be  unreasonable. 

An  assignment  is  not  void  because  it  allows 
a  year  for  the  collection  of  the  numerous  and 
widely-scattered  debts  belonging  to  the  as- 
signed estate  before  a  distribution  shall  be 
made.  Robins  v.  Embry,  1  Smed.  &  M.  Ch. 
(Miss.)  207. 

A  provision  in  an  assignment  for  creditors, 
that  the  assignee  collect  all  the  choses  in  ac- 
tion as  fast  as  possible,  and,  after  twelve 
months,  sell  at  public  auction  all  remaining 
uncollected  and  uncollectible,  was  held  not  to 
render  the  assignment  fraudulent  on  its  face 
as  imposing  the  debtor's  will  as  to  the  dis- 
position of  the  property.  Armitage  v.  Rec- 
tor, 62  Miss.  600. 

Unreasonable  Time. — In  Adlum  v.  Yard,  r 
Rawle  (Pa.)  163,  18  Am.  Dec.  608,  an  interval 
of  three  years  before  the  sale  of  the  assigned 
real  estate  was  held  unreasonably  long. 

4.  Stevens  v.  Bell,  6  Mass.  339. 

5.  Clark  v.  Wilson,  77  Ind.  176. 

6.  See  supra,  this  title,  Nature — Distinc- 
tions—  What  Passes  by  the  Assignment — 
Formal  Requisites  of  Assignments. 

7.  Garretson  v.  Brown,  26  N.  J.  L.  425. 

Where  there  is  an  assignment  for  the  pay- 
ment of  debts  generally,  a  single  creditor  has 
no  right  to  appropriate  the  property,  or  its 
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Assignor's  Lessor — How  Affected. — After  the  assigned  property  has  passed  into  the 
possession  of  the  assignee,  the  assignor's  landlord  can  no  longer  distrain  it  for 
rent  due  by  the  assignor.1 

Assignor's  Agencies  Revoked. — -An  assignment  for  the  benefit  of  creditors  operates 
as  a  revocation  of  the  authority  of  an  agent  appointed  by  the  assignor  if  the 
agency  was  not  coupled  with  an  interest.2 

Statute  Controlling  Assignment — Dissatisfied  Creditors. — Where,  by  force  of  statute,  all 
of  the  assignor's  property  passes  to  the  assignee  for  the  benefit  of  creditors 
generally,  or  only  of  the  consenting  creditors,  no  provision  which  the  assignor 
may  make  in  his  assignment  can  interfere  with  the  assignee's  distribution  of 
the  estate  as  the  statute  requires,  nor  can  the  rights  of  creditors,  protected 
by  the  assignment,  be  destroyed  by  the  levy  of  attachments  or  other  process 
on  the  assigned  property  by  dissatisfied  creditors.3 

2.  Effect  upon  Prior  Liens — a.  In  General.— An  assignment  for  the  benefit 
of  creditors  does  not  affect  the  rights  of  creditors  who  are  secured  by  prior  valid 
liens.4 


proceeds,  to  the  payment  of  his  particular  debt. 
Antignance  v.  Central  Bank,  26  Miss.  no. 

Stock  Subscriptions  Collected  by  Assignee. — 
Where  a  company  makes  an  assignment  of  all 
its  assets  for  the  benefit  of  creditors,  the  ex- 
clusive right  to  collect  the  unpaid  stock  sub- 
scriptions is  in  the  assignee.  Franklin  v. 
Menown,  10  Mo.  App.  570;  Menown  v.  Craw- 
ford, 10  Mo.  App.  574. 

When  Bank  Deposit  Passes  to  Assignee. — A 
banking  firm,  just  before  it  had  determined 
on  assigning,  marked  a  package  of  money 
with  the  name  of  a  general  depositor  and  the 
word  "  private."  The  money  did  not  amount 
to  the  depositor's  full  credit.  On  making  the 
assignment  the  firm  asked  the  assignee  to  give 
said  package  to  the  depositor,  who  knew  noth- 
ing of  these  facts  till  afterwards.  It  was  held 
that  the  money  was  not  thereby  delivered,  and 
was  covered  by  the  assignment.  Coots  v.  Mc- 
Connell,  39  Mich.  742. 

As  to  Product  of  Assignee's  Labor. — Where  a 
deed  of  assignment  by  an  owner  of  iron  works 
permitted  the  trustee  to  work  them  for  the 
benefit  of  the  creditors,  and  he  advanced 
money  and  made  a  large  quantity  of  iron 
therein,  it  was  held  that  this  product  of  his 
capital  and  labor  could  not  be  seized  bv  a 
judgment  creditor  of  the  assignor  who  did  not 
assent  to  the  arrangement.  Peters  Light, 
76  Pa.  St.  289. 

1.  Powell  v.  Daily,  61  111.  App.  552. 

A  Lease  of  a  Store  to  a  retail  merchant  gave 
the  lessor  a  lien  on  everything  brought  upon 
the  premises,  except  goods  sold  in  the  regular 
course  of  business.  Afterwards  the  lessee 
made  an  assignment  for  the  benefit  of  credit- 
ors, and  the  assignee  took  possession  of  the 
stock  of  goods  thereunder  and  sold  them, 
having  no  knowledge  of  the  provision  in  the 
lease.  It  was  held  that  such  provision  was 
fraudulent  as  to  the  lessee's  creditors,  and 
that  the  lessor  could  not  claim  from  the 
assignee  the  proceeds  of  the  sale.  Reynolds 
v.  Ellis,  103  N.  Y.  115,  57  Am.  Rep.  701. 

2.  Franzen  v.  Zimmer,  90  Hun  (N.  Y.)  103. 
See  the  title  Agency,  vol.  1,  p.  930. 

3.  Keating  v.  Vaughn,  61  Tex.  518. 

4.  Moses  v.  Thomas,  26  N.  J.  L.  124;  Van 
Waggoner  v.  Moses,  26  N.  J.  L.  570. 
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Where  the  deed  is  set  aside  because  the 
property  made  over  is  insufficient,  the  credit- 
ors are  left  to  enforce  their  claims  according 
to  their  priority,  as  though  no  such  deed  had 
been  made,  and  the  liens  of  the  creditors  will 
not  be  disturbed.  Graceyt'.  Davis,  3  Strobh. 
Eq.  (S.  Car.)  55,  51  Am.  Dec.  663. 

Equitable  Liens. — A  warehouseman  issued 
warehouse  receipts  which,  on  their  face,  ap- 
peared to  be  in  strict  conformity  to  the  law, 
but  in  fact  the  possession  of  the  property  re- 
ceipted for  continued  with  the  person  to 
whom  the  receipts  were  issued,  and  the  goods 
were  not  set  apart  from  other  goods  of  the 
same  kind.  The  holder  of  the  goods  pledged 
them  for  a  loan  of  money  to  innocent  parties 
who  had  no  notice  of  any  irregularities  or 
failure  to  comply  with  the  law  by  the  ware- 
houseman, and  then  made  a  general  assign- 
ment of  his  property,  and  the  assignee  took 
possession.  The  pledgees  of  the  receipts 
were  willing  to  take  jointly  the  goods  on 
hand  which  were  less  than  the  amounts  called 
for  in  the  receipts.  It  was  held  that,  as 
against  the  assignee  and  general  creditors, 
the  pledgees  were  entitled  to  an  equitable  lien 
on  the  like  goods  found  in  the  warehouse. 
Union  Trust  Co.  v.  Trumbull,  137  111.  146. 

A  bank  discounted  a  note  for  a  debtor.  On 
the  next  day  he  made  an  assignment  for  the 
benefit  of  his  creditors.  The  bank  at  once 
tendered  the  note  to  him  and  his  assignee. 
The  assignee  refused  to  receive  it.  It  was 
held  that  the  bank  could  maintain  an  action 
against  the  assignee,  the  consideration  for 
the  discount  having  failed,  and  the  assignee 
having  no  equities  superior  to  those  of  the 
debtor.  Lancaster  County  Nat.  Bank  v. 
Huver,  114  Pa.  St.  216. 

Neither  the  general  assignee  of  a  chartered 
bank,  nor  the  creditors  represented  by  him, 
stand  on  any  better  footing  than  the  assignor 
as  to  prior  equitable  liens.  Seay  v.  Rome 
Bank,  66  Ga.  609. 

A  beneficiary  under  a  trust  assignment  for 
creditors,  who  is  a  party  to  a  suit  for  the  exe- 
cution of  the  trust,  consenting  thereto  and  ac- 
cepting its  benefits,  cannot  acquire  a  title  to 
any  of  the  property  under  a  tax  sale  free  from 
the  trust;  and  a  person  who  joins  with  him  in 
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/>.  Vendors'  and  Consignors'  Liens. — The  liens  of  the  assignor's  vendors 
or  consignors  are  not  affected  by  his  assignment,  where  they  reserved  title  to 
the  property  sold  or  consigned  until  payment  of  the  price.1 

<-.  LlENS  on  Stock. — And  liens  upon  the  assignor's  stock  for  dues  thereon 
unpaid  by  him  are  not  affected  by  his  assignment.2 

</.  Liens  for  Improvements. — And  a  similar  rule  applies  to  liens  for  the 
improvement  of  the  assignor's  real  estate,  of  which  the  statutory  notice  has 
been  given.3 

r.  J  UDGMENT  AND  EXECUTION  LlENS. — And  the  same  rules  apply  to  liens 
of  judgments  and  executions  existing  on  either  the  real  or  personal  property 
which  has  been  assigned.4 


the  purchase,  with  knowledge  of  his  fiduciary- 
relations,  will  stand  in  no  better  position. 
I  Jarrison  v.  Winston,  2  Tenn.  Ch.  544. 

1.  Zaring  v.  Cox,  78  Ky.  527.  See  gener- 
ally the  title  Liens. 

Vendors'  Liens. — Sellers  of  property  reserv- 
ing the  title  until  payment  have  the  right  to 
take  possession  of  the  property  in  case  of  non- 
payment, even  though  the  property  has  passed 
to  the  hands  of  an  assignee  of  the  purchaser 
for  the  benefit  of  creditors ;  and  such  a  lien 
for  purchase  money,  expressly  reserved  in  the 
contract  of  sale,  is  superior  to  the  claims  for 
indebtedness  incurred  by  such  assignee  in  con- 
tinuing the  assignor's  business  by  order  of  the 
County  Court,  even  though  such  lien  is  not 
of  record.  Hooven,  etc.,  Co.  v.  Burdette,  153 
111.  672. 

An  assignee  for  creditors,  being  a  mere  vol- 
unteer, cannot  claim  possession  of  property, 
unpaid  for,  which  was  delivered  to  the  assignor 
under  a  contract  that  the  title  was  to  remain 
in  the  vendor  until  the  property  was  paid  for. 
Herring-Hall-Marvin  Co.  v.  Moore  (Miss. 
1895),  17  So.  Rep.  385. 

In  such  a  case  the  vendor's  remedy  is  peti- 
tion in  chancery  that  the  property  be  delivered 
to  him.    Paine  v.  Sykes,  72  Miss.  351. 

Fraudulent  Purchase. — One  whose  property 
is  obtained  by  a  fraudulent  purchase,  and  as- 
signed by  the  buyer  in  trust  for  his  creditors, 
does  not  necessarily  ratify  the  title  of  the  as- 
signees by  treating  with  them  as  owners  of 
the  property  before  he  has  had  opportunity 
to  obtain  full  knowledge  of  the  fraud.  King 
v.  Fitch,  2  Abb.  App.  Dec.  (N.  Y.)  508. 

Consignors'  Liens. — A  consignment  of  goods 
for  sale  on  commission  is  not  a  conditional 
sale  within  the  Missouri  statute,  and  the  con- 
signor may  reclaim  the  goods  as  against  the 
consignee's  assignee,  he  not  being  a  "subse- 
quent purchaser  in  good  faith,"  but  succeed- 
ing only  to  the  rights  of  his  assignor  in  the 
premises.    Peet  v.  Spencer,  90  Mo.  384. 

Goods  were  forwarded  for  acceptance  if 
satisfactory;  but  acceptance  and  payment 
were  unreasonably  delayed,  and  the  consignee 
meanwhile  made  an  assignment  for  the  bene- 
fit of  creditors.  It  was  held  that  the  title  had 
not  passed,  and  the  goods  were  not  covered 
by  the  assignment.  Shipman  v.  Graves,  41 
Mich.  675.  • 

An  Assignment  by  a  Factor  of  a  foreign  cor- 
poration, which  has  consigned  goods  to  him 
for  sale,  does  not  pass  to  the  assignee  the  pro- 
ceeds of  the  sales,  and  the  corporation  may  re- 


claim them  at  once  and  have  an  injunction 
against  their  being  mingled  with  the  assigned 
assets.  Bertha  Zinc,  etc.,  Co.  v.  Clute,  7 
Misc.  Rep.  (N.  Y.  C.  PI.)  123.  Here  Book- 
staver,  J.,  said  :  "  As  to  goods  consigned,  if  they 
were  not  sold  at  the  time  of  the  assignment, 
they  did  not  pass  to  the  assignee.  White  v. 
Piatt,  5  Den.  (N.  Y.)  273.  Debts  due  a  factor 
for  consigned  goods  sold  by  him,  after  his  ex- 
penses and  charges  have  been  paid,  do  not  pass 
to  the  assignee  of  such  factor  under  a  general 
assignment  for  the  benefit  of  creditors,  and 
the  assignee  cannot  be  enjoined  at  the  suit  of 
a  creditor  of  the  factor  from  paying  over  to 
the  consignor  the  proceeds  of  such  debts  col- 
lected by  the  assignee.  In  such  case  *  *  * 
the  assignor  may  proceed  and  collect  the  debts 
himself." 

2.  Liens  on  Assignor's  Stock. — A  by-law  of 

a  building  association  which  provides  that 
"  no  share  of  stock  shall  be  transferred 
while  any  due  of  any  kind  against  the 
owner  remains  unpaid,"  creates  a  lien  in 
favor  of  the  association  for  the  amount  due 
by  the  shareholder,  which,  in  case  of  his 
assignment  for  creditors,  is  available  against 
the  assignee;  and  in  an  action  by  the  assignee 
for  the  withdrawal  value  of  shares  the  asso- 
ciation may  set  off  an  amount  which  it  had 
on  deposit  with  the  assignor  as  a  banker  at 
the  time  of  his  assignment.  Wetherell  :■. 
Thirty-first  St.  Bldg.,  etc.,  Assoc.,  153  111. 
361.  See  the  titles  Building  and  Loan 
Associations;  Stock. 

3.  Liens  for  Improvements. — Where  notice 
of  a  lien  upon  land  for  improvements  was 
filed  according  to  the  statute  the  lien  is  good 
as  against  an  assignee  for  creditors,  though  he 
had  no  notice  of  it  until  after  the  execution 
and  deliveryr  of  the  assignment.  Lockett  v. 
Robinson,  31  Fla.  134;  Shad  v.  Livingston, 
31  Fla.  89. 

In  the  state  of  Washington  a  mechanic's 
lien  cannot  be  enforced  against  property 
after  it  has  passed  into  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  but  they  must 
present  their  claims  in  the  proceedings. 
Quinby  v.  Slipper,  7  Wash.  475,  38  Am.  St. 
Rep.  899.    See  the  title  Mechanic's  Lien. 

4.  Judgment  Liens — Waiver  of  Benefit  of  Ex- 
emption Laws. — A  voluntary  assignment  of 
real  estate  for  the  benefit  of  creditors  does  not 
affect  existing  judgment  liens;  nor  can  the  as- 
signor, by  exempting  from  the  assignment 
property  worth  three  hundred  dollars,  avail 
himself  thereof,  he  having  waived  the  benefit 
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Effect  upon  Prior  Liens. 


Liens  Not  Cut  Off  by  Supplemental  Assignment. — -An  assignment  void  on  its  face 
cannot  be  reformed  or  rendered  valid  by  a  supplementary  assignment,  so  as  to 
cut  off  the  lien  of  a  judgment  recovered  after  its  execution  and  before  its 
reformation  or  attempted  correction.1 

Defunct  and  Invalid  Liens. — But  in  some  jurisdictions  the  execution  must  be 
kept  alive  by  an  actual  levy.2  And  invalid  liens  will  not  defeat  the  assignee's 
right  to  the  assigned  property.  Thus,  where  a  general  assignment  of  all  the 
debtor's  property  declares  that  it  is  subject  to  the  liens  of  certain  named 
attachments,  when  in  fact  no  such  attachments  have  been  issued,  or,  if  issued 
and  levied,  are  void  because  of  unlawful  preferences,  the  entire  property  passes 
to  the  assignee.3 

f.  Mortgage  Liens. — The  assignee  takes  title  to  the  assigned  property 
subject  to  the  lien  of  any  mortgages  existing  thereon  at  the  time  of  the 
assignment,4  and  this  is  true  notwithstanding  the  lien  be  an  equitable  one 


of  the  exemption  laws  in  certain  of  the  judg- 
ments constituting  liens.  Shaeffer's  Appeal, 
101  Pa.  St.  45.  See  the  titles  Homestead; 
Judgments  and  Decrees. 

Judgments  obtained  against  an  assignor 
after  the  execution  of  a  deed  of  assignment, 
and  before  the  filing  of  a  decree  vacating  it 
for  fraud,  are  entitled  to  a  lien  on  the  assign- 
or's lands.    Younger  v.  Massey,4i  S.  Car.  50. 

Executions — Taking  Property  from  Assignee. — 
In  Gilbert  v.  McCorkle,  no  Ind.  215,  the 
court  said  :  "It  has  been  settled  by  the  de- 
cisions of  this  court  that,  where  property 
which  is  subject  to  the  lien  of  an  execution 
is  afterwards  assigned,  such  property  may 
nevertheless  be  seized,  and  taken  out  of 
the  possession  of  the  assignee  by  virtue  of 
such  prior  lien.  Griffin  v.  Wallace,  66  Ind. 
410;  Marsh  v.  Vawter,  71  Ind.  22;  Woolson 
v.  Pipher,  100  Ind.  306."  The  same  language 
was  adopted  by  the  court  in  Ades  v.  Levi, 
137  Ind.  516. 

Order  from  Court. — The  assigned  property 
cannot  be  taken  from  the  assignee's  posses- 
sion, with  or  without  process,  without  the  or- 
der of  the  County  Court,  but  it  is  subject  to  the 
same  liens  as  when  in  the  assignor's  hands. 
National  Safe,  etc.,  Co.  v.  People,  50  111. 
App.  336. 

Imperfect  Execution  of  Assignment. — An  as- 
signment for  the  benefit  of  creditors,  leaving 
a  blank  for  the  assignee's  name,  was  executed 
and  acknowledged.  An  execution  was  after- 
wards issued  against  the  assignor,  and  put  into 
the  sheriff's  hands  ;  and  subsequently  the  as- 
signee's name  was  inserted,  and  the  assign- 
ment recorded.  It  was  held  that  the  title  to 
the  property  remained  in  the  assignor  till  the 
assignee's  name  had  been  inserted  and  the  as- 
signment delivered  to  him;  and  the  assignor's 
goods  were  not  protected  from  the  execution. 
Reamer  v.  Lamberton,  59  Pa.  St.  462. 

Execution  Creditors  as  Preferred  Creditors. — 
Creditors  of  an  insolvent  corporation  who 
obtain  judgments  upon  their  claims  and  place 
executions  in  the  sheriff's  hands  prior  to  the 
execution  of  an  assignment  will  be  held  as 
preferred  creditors,  and  their  claims  ordered 
paid  as  such.  Marder  v.  Filkins,  qi  111.  App. 
587- 

As  to  Assenting  Creditors. — A  creditor  who 
had  commenced  an  action  on  his  subsisting 


claim  at  the  time  of  the  assignment,  and  who 
assented  to  the  assignment,  cannot  sell  any  of 
the  assigned  property  on  execution,  and  may 
be  enjoined  from  so  selling,  though  he  ob- 
tained his  judgment  subsequent  to  the  assign- 
ment.   Wilhoit  v.  Cunningham,  87  Cal.  453. 

1.  First  Assignment  Void — Effect  of  Second  As- 
signment.— Sutherland  v.  Bradner,  116  N.  Y. 
410;  Farrow  v.  Hayes,  51  Md.498;  Whitaker 
v.  Williams,  20  Conn.  98. 

2.  Actual  Levy. — Where  execution  is  issued 
under  a  judgment  and  placed  in  the  sheriff's 
hands,  and,  at  a  later  hour  on  the  same  day,  an 
assignment  for  the  benefit  of  creditors  is  de- 
livered by  the  execution  debtor  to  his  assignee, 
the  execution  becomes  a  superior  lien  upon  all 
his  personal  property  until  its  return  day,  but 
then,  unless  an  actual  levy  in  the  meantime 
has  been  made,  the  life  of  the  writ  expires. 
Braden's  Estate,  165  Pa.  St.  184. 

Supplementary  Proceedings. — As  to  the  effect 
of  an  assignment  before  a  creditor  has  acquired 
a  specific  lien  in  supplementary  proceedings, 
see  Holton  v.  Burton,  78  Wis.  321 ;  and  the  title 
Supplementary  Proceedings. 

3.  Pollak  Co.  -■.  Muscogee  Mfg.  Co.  (Ala. 
1895),  18  So.  Rep.  611. 

4.  Lien  of  Mortgage. — An  assignee  for  the 
benefit  of  creditors  takes  title  subject  to 
equities  prevailing  against  his  assignor,  in 
cases  unaffected  by  fraud ;  as,  for  instance, 
the  assignor  having  in  good  faith  given  a 
chattel  mortgage  before  the  assignment,  and 
the  mortgage  not  having  been  recorded  in  the 
county  of  the  mortgagor's  residence,  it  was 
held  that  the  assignee  could  not  claim  the 
property.  Shaw  v.  Glen,  37  N.  J.  Eq.  32. 
And  see  Meyers  v.  Briggs,  11  R.  I.  180;  and 
the  titles  Mortgages  ;  Chattel  Mortgages. 

Where  a  mortgagor,  in  possession  of  goods 
mortgaged,  makes  an  assignment  thereof  for 
the  benefit  of  his  creditors,  and  the  assignee 
proceeds  in  the  Probate  Court  to  administer  the 
trust  in  accordance  with  the  statute  regulat- 
ing such  assignments,  the  mortgagee  cannot 
maintain  an  action  against  the  assignee  for 
converting  the  property  to  his  own  use.  In 
such  case  his  interest  in  the  property  under 
the  mortgage,  where  the  assignee  is  clothed 
with  authority  to  sell  the  goods,  is  transferred 
to  the  fund  arising  from  the  sale  by  the  as- 
signee. And  it  will  make  no  difference  that 
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arising  from  an  agreement  to  mortgage.1 

3.  Assignments  versus  Subsequent  Attachments. — The  assignee's  right  to  posses- 
sion of  the  assigned  property  is  not  affected  by  attachments  levied  after  the 
execution  and  delivery  of  the  assignment,  though  before  it  was  recorded.54 

Intervening  Assignment  versus  Second  Attachment. — And  where  an  attachment  has 

been  vacated  and  a  levy  thereunder  released,  a  subsequent  restoration  of  it 
docs  not  operate  to  affect  the  right  and  title  of  an  assignee  under  an  intervening 

assignment.3 

Attachments  by  Nonassenting  Creditors. — In  Massachusetts  an  assignment  is  of  no 
(  fleet  against  nonassenting  attaching  creditors  if  its  only  consideration  is  the 
acceptance  of  the  trust  by  the  assignee.4 


the  condition  in  the  mortgage  was  broken  at 
the  time  of  the  assignment.  Lindemann  v. 
Ingham,  36  Ohio  St.  1. 

An  assignee  who  is  in  possession  under  the 
assignment  cannot  resist  a  foreclosure  of  a 
chattel  mortgage  made  by  the  assignor,  on  the 
ground  that  there  was  an  agreement  by  the 
mortgagee  that  the  mortgagor  might  remain 
in  possession  of  and  sell  the  mortgaged  goods 
and  not  account  for  the  proceeds.  Einstein  v. 
Shouse,  24  Fla.  490. 

1.  Equitable  Lien. — Where  a  party  made  an 
agreement  to  mortgage  a  crop,  and.  before 
making  a  mortgage,  made  a  voluntary  assign- 
ment, it  was  held  that  the  agreement  to 
mortgage  bound  the  assignee,  and  was  a  lien 
upon  the  property.  Ober  v.  Keating,  77  Md. 
100.    See  the  title  Crops. 

2.  Attachments  before  Assignment  Recorded. 
— An  assignment  for  the  benefit  of  creditors 
is  not  avoided  by  a  subsequent  attachment 
levied  before  the  assignment  could  be  put  on 
record.    Palmer  v.  Mason,  42  Mich.  146. 

The  Maine  statute  of  1836,  c.  240,  con- 
cerning assignments,  protects  property  as- 
signed from  attachment  from  the  time  when 
the  assignment  is  made,  and  before  notice  is 
given,  if  notice  be  afterwards  given  accord- 
ing to  the  requirements  of  the  statute.  Fiske 
v.  Carr,  20  Me.  301. 

An  assignee  under  a  valid  assignment  for 
the  benefit  of  creditors  may  maintain  an  action 
to  set  aside  a  sale  of  real  estate  under  an 
attachment  levied  after  the  execution  and 
delivery  of  the  assignment,  where  such  sale 
would  defeat  or  impair  his  title  as  assignee. 
Smith  v.  Jones,  18  Neb.  481. 

Effect  on  Foreign  Attachments. — An  assign- 
ment by  a  resident  does  not  effect  attach- 
ments levied  against  him  in  another  state, 
though  it  dissolves  under  the  statute  attach- 
ments in  the  state  where  the  assignment  is 
made.  Neufelder  v.  North  British,  etc.,  Ins. 
Co.,  10  Wash.  393.  And  see  Warner  v.  Jaf- 
fray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

3.  Pach  v.  Gilbert,  124  N.  Y.  612. 

Where  Writ  Not  Actually  Executed. — Where 
an  attachment  writ  is  delivered  to  the  officer, 
with  orders  not  to  execute  it  until  directed  so 
to  do  by  the  attaching  creditor,  an  assignment 
for  the  benefit  of  creditors,  executed,  delivered, 
and  recorded  after  such  delivery  to  the  officer, 
but  before  he  was  directed  to  execute  it, 
passes  title  free  from  the  attachment.  Blakely 
v.  Smith  (Ky.  1894),  26  S.  W.  Rep.  584. 

Proceeds  In  Assignee's  Hands. — Money  in  the 


hands  of  an  assignee,  the  proceeds  of  the  as- 
signed property,  is  not  subject  to  levy  under 
an  attachment  issued  in  an  action  against  the 
assignor,  and  a  sheriff  making  such  a  levy  is 
liable  for  conversion.  McAllaster  v.  Bailey, 
127  N.  Y.  583. 

Massachusetts — Surplus. — Where  the  debts  of 
the  assenting  creditors  amount  to  less  than  the 
trust  fund,  the  assignment  is  held  good  pro 
tan  to,  and  the  residue  of  the  assigned  property 
is  liable  to  attachment,  either  in  the  hands  of 
the  assignee,  or,  if  uncollected,  in  the  hands 
of  his  debtors,  or,  if  it  remains  in  its  original 
situation,  by  actual  seizure.  Douglas  v.  Simp- 
son, 121  Mass.  281. 

Defective  Assignment — Acceptance  by  Credit- 
ors.— N.,  by  a  sealed  instrument,  appointed  K. 
his  attorney,  with  power  to  collect  and  com- 
promise debts  due  to  him,  the  collections  to  be 
accounted  for  to  N.,  and,  after  deduction  of  a 
commission  for  services,  "  to  make  as  just  and 
satisfactory  a  dividend  thereof  to  my  creditors 
as  he  can,  and  settlement  with  them."  K. 
gave  notice  through  a  newspaper  to  creditors 
to  file  their  claims  preparatory  to  a  dividend, 
and  part  of  them  did  so.  It  was  held  that 
even  if  the  instrument  could  be  held  to  be  a 
sufficient  assignment,  still,  as  it  did  not  abso- 
lutely and  under  all  circumstances  devote  the 
property  to  the  payment  of  the  assignor's 
debts,  and  as  there  was  no  evidence  nor  pre- 
sumption of  the  creditor's  assent  thereto,  it 
was  not  valid  as  against  attachment  by  a 
creditor  by  process  of  garnishment.  Kalkman 
v.  McElderry,  16  Md.  56. 

4.  Nonassenting  Creditors — Massachusetts. — 
Swan  v.  Crafts,  124  Mass.  453;  Russell  v. 
Woodward,  10  Pick.  (Mass.)  408;  Viall  v. 
Bliss,  9  Pick.  (Mass.)  13;  Fali  River  Iron 
Works  Co.  v.  Croade,  15  Pick.  (Mass.)  11; 
Edwards  v.  Mitchell,  1  Gray  (Mass.)  239. 

And  see,  to  the  same  effect,Pierce  v.  O'Brien, 
129  Mass.  314,  37  Am.  Rep.  360.  See  supra, 
this  title,  Consideration  for  Assignments . 

"It  has  repeatedly  been  held  in  \Massa- 
c/nisctts]  that  a  voluntary  assignment  in  trust 
for  the  benefit  of  creditors,  the  only  considera- 
tion of  which  is  the  acceptance  of  the  trust  by 
the  assignee,  is  invalid  against  an  attachment, 
except  so  far  as  assented  to  by  creditors,  in 
which  case,  being  good  at  common  law,  it  will 
protect  the  property  from  attachment  to  the  ex- 
tent of  the  amount  due  the  creditors  thus  assent- 
ing; this  for  the  reason  that  there  is  no  adequate 
consideration  unless  with  the  assent  of  credit- 
ors, without  which  no  insolvent  debtor  should 
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4.  Revocability  of  Assignments. — There  is  some  conflict  of  authority  upon 
the  question  whether  or  not  a  deed  of  assignment  may  be  revoked.  The 
majority  of  the  cases  hold  that  an  assignment,  once  made  and  accepted  by  the 
assignee,  cannot  be  revoked  by  the  assignor,1  or  by  the  joint  act  of  the  assignor 
and  the  assignee  ;2  that  the  privity  or  consent  of  creditors  is  unnecessary,  and 
that  their  assent  will  be  presumed  unless  their  dissent  is  expressed.  But 
according  to  some  decisions,  if  the  creditors  for  whose  benefit  the  deed  is  made 
are  not  privy  thereto,  and  the  fact  of  the  existence  of  such  conveyance  has  not 
been  communicated  to  them,  the  deed  operates  merely  as  a  power  to  the 
trustees,  and  is  revocable  at  any  time  before  notice  of  its  execution  to  them  and 
their  express  acceptance  of  its  provisions.3 

Revocations  have  been  Sustained  where  the  object  and  result  were  the  correction  of 
some  mistake  or  the  elimination  of  some  objectionable  feature,  in  order  that 
the  assignment  might  have  its  fullest  legal  effect.4 

Inaction  for  a  Long  Period  of  Time  on  the  part  of  the  creditors  has  been  held  suffi- 
cient ground  for  sustaining  a  revocation  effected  by  the  assignor  and  assignee.5 


be  allowed  so  to  dispose  of  his  property  as  to 
place  it  beyond  their  reach.  It  has  further 
been  held  that  such  assent  is  not  to  be  pre- 
sumed, but  must  be  shown  by  some  affirmative 
act,  such  as  presentingclaims,  accepting  a  divi- 
dend, or  distinctly  becoming  a  party  to  the 
written  assignment.  May  v.  Wannemacher, 
in  Mass.  209;  Swan  v.  Crafts,  124  Mass.  453; 
Pierce  v.  O'Brien,  129  Mass.  314,  37  Am. 
Rep.  360.  The  rule  in  Massachusetts  on  this 
subject  appears  to  us  to  rest  upon  a  sound 
reason.  The  earliest  case  on  the  matter  is 
that  of  Widgery  v.  Haskell,  5  Mass.  144,  4 
Am.  Dec.  41.  This  has  been  repeatedly 
affirmed,  and  we  see  no  reason  for  changing  it 
in  view  of  decisions  made  elsewhere,  as  we  are 
urged  to  do  by  the  claimant."  Faulkner  v. 
Hyman,  142  Mass.  53,  per  Devens,  J. 

1.  Assignments  Held  Irrevocable. — MacKellar 
-•.  Pillsbury,  48  Minn.  396;  Union  Nat.  Bank 

Bank  of  Commerce,  94  111.  271 ;  Sevier  v. 
McWhorter,  27  Miss.  442;  Sheldon  v.  Smith, 
28  Barb.  (N.  Y.)  593;  Hall  v.  Dennison,  17 
Vt.  310;  Furraan  v.  Fisher,  4  Coldw.  (Tenn.) 
626;  Baker  v.  Harlan,  3  Lea  (Tenn.)  505; 
Brown  v.  Chamberlain,  9  Fla.  464;  Hyde  v. 
Olds,  12  Ohio  St.  591. 

When  a  deed  of  trust  has  been  executed 
conveying  property  in  trust  for  the  payment 
of  debts,  and  the  trustee  has  accepted  the 
same,  the  grantor  afterwards  has  no  right  to 
vary  the  trust,  and  any  of  the  creditors  se- 
cured may  compel  the  trustee  to  execute  the 
trusts  as  declared  although  they  were  not 
privy  to  the  execution  of  the  deed.  Ingram 
v.  Kirkpatrick,  6  Ired.  Eq.  (N.  Car.)  463; 
Walker  v.  Crowder,  2  Ired.  Eq.  (N.  Car.)  478. 

2.  Golden's  Appeal,  no  Pa.  St.  581 ;  Matter 
of  Backer,  2  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
379- 

The  Cancellation  or  Destruction  of  a  deed  by 
consent  of  parties  will  not  divest  the  grantee 
of  an  estate  thereby  granted  to  him  and  vested 
in  him  by  virtue  thereof,  and  revest  it  in  the 
grantor;  and  this  is  equally  true  as  to  a  deed 
made  under  the  AVrv  Jersey  "  Act  to  secure 
to  creditors  an  equal  and  just  division  of  the 
estates  of  debtors  who  convey  to  assignees  for 
the  benefit  of  creditors,"  as  to  any  other. 
Alpaugh  v.  Robertson,  27  N.  J.  Eq.  96;  Pills- 


bury  v.  Kingon,  33  N.  J.  Eq.  299;  Scull  ;•. 
Reeves,  3  N.  J.  Eq.  131. 

An  Assignment  Free  from  Fraud  in  its  incep- 
tion, duly  executed,  acknowledged,  and  re- 
corded, is  not  invalidated  by  a  subsequent 
agreement  between  the  assignor  and  assignee 
to  disregard  it,  or  by  subsequent  fraudulent 
acts  on  their  part  with  respect  to  the  assigned 
property.    Goodwin  -•.  Kerr,  80  Mo.  276. 

3.  Assignments  Held  Revocable. — Mills  -•. 
Harris,  3  Head  (Tenn.)  332;  Robertson  v. 
Sublett,  6  Humph.  (Tenn.)  313;  Brevard 
v.  Nealev,  2  Sneed  (Tenn.)  164;  Gaultr.  Dib- 
brell.  ioYerg.  (Tenn.)  158. 

4.  Certain  Assignments  Held  Amendable. — In 
Hone  v.  Woolsey,  2  Edw.  Ch.  (N.  Y.)  289, 
V.  C.  McCoun  said  :  "  It  appears  to  me  that 
before  the  rights  of  any  of  the  creditors  had 
actually  attached  as  cestui  s  que  trust  under  the 
assignment,  and  before  any  of  them  were  in  a 
situation  to  acquire  liens  by  virtue  of  judg- 
ments and  executions  returned,  and  the  tiling 
of  bills,  the  parties  were  at  liberty  to  do  any 
further  acts  by  which  the  assigned  property 
might  be  held  by  the  assignees  upon  similar 
trusts,  but  divested  of  the  objectionable  feat- 
ures of  the  first  instrument."  In  this  case 
debtors  made  an  assignment  to  trustees  for  the 
benefit  of  creditors,  which  contained  a  pro- 
vision constructively  fraudulent.  The  trustees 
reconvened  all  the  property  to  the  grantors, 
who  thereupon  executed  another  assignment 
to  the  same  trustees  which  was  unobjectionable 
on  its  face.  A  judgment  creditor  filed  a  bill 
some  days  after  the  execution  of  the  second 
assignment.  The  court  sustained  the  latter 
assignment. 

An  Assignment  Which  Is  Defective,  on  account 
of  its  containing  a  resulting  trust  before  pro- 
viding for  all  of  the  assignor's  creditors,  may 
be  remedied  by  a  new  assignment ;  and  per- 
haps without  resort  to  a  new  assignment,  but 
by  a  mere  declaration  of  trust  in  favor  of  all 
the  creditors.    Merrill  v.  Englesby,  28  Vt.  150. 

5.  Delay  on  Part  of  Creditors. — Gibson  v. 
Rees,  50  111.  383.  Here  the  creditors  for 
whose  benefit  the  assignment  was  made  re- 
mained inactive  for  eight  years,  and  the  trust 
was  then  revoked  by  an  arrangement  between 
the  grantor  and  grantee,  and  the  creditors 
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An  Assignment  Which  Is  Void  on  Its  Face  cannot  be  reformed  by  a  supplementary 

assignment,  or  by  an  action,  so  as  to  cut  off  a  lien  of  a  judgment  recovered  after 
the  execution  of  the  assignment  and  before  its  attempted  correction.1 

It  Is  Too  Late  to  Attempt  a  Revocation  after  the  rights  of  creditors  have  become 
fixed  ;  -  or  after  they  have  affirmed  the  trust  by  filing  their  bill  to  enforce  it  ;a 
or  after  the  creditors  have  been  notified,  and  some  of  them  have  not  only 
manifested  their  assent,  but  also  signed  the  deed,  and  the  trust  is  to  a  large  extent 
executed  ;4  or  after  the  creditors  have  notified  the  trustee  of  their  desire  and 
intention  to  avail  themselves  of  the  assignment,  and  of  their  readiness  to 
perform  whatever  is  incumbent  upon  them  to  entitle  them  to  the  full  benefit 
thereof.5 

Where  the  Creditors  Refuse  to  Accept  the  provisions,  the  debtor  may  revoke  the 

assignment.0 

Fraudulent  Deed  —  Bankruptcy.  —  A  fraudulent  assignment,  where  the  express 
assent  of  the  beneficiaries  is  not  shown,  is  held  to  be  a  mere  power  and 
revocable,  and  the  bankruptcy  of  the  assignor  will  operate  as  a  revocation.7 

The  Resignation  8  or  Death  9  of  the  trustee  does  not  operate  a  revocation  of  the 

deed. 

in  England,  if  property  be  conveyed  by  a  debtor  in  trust  for  the  benefit  of 
creditors  who  are  neither  parties  nor  privy  to  the  deed,  it  operates  merely  as  a 
power  or  agency  to  the  trustees  to  apply  the  property  in  payment  of  debts,  and 
the  power  is  revocable  by  the  debtor; 10  but  if  the  creditors  execute  the  deed  it 
is  no  longer  a  mere  voluntary  agency  which  is  revocable  by  the  debtor.11 

5.  Jurisdiction  over  Assignments — Statutory  jurisdiction. — The  assignment  places 
the  assigned  property  under  the  jurisdiction  of  the  court  to  which  the  statute 
gives  such  jurisdiction;  and  such  jurisdiction  continues  until  the  final  decree 
of  distribution  or  direction  that  the  surplus  be  reconveyed  to  the  assignor.12 


continued  to  remain  inactive  for  nearly  thir- 
teen years  after  the  revocation,  and  this  pro- 
longed inaction  was  held  to  overcome  all 
presumption  of  assent  to  the  provisions  of  the 
assignment  on  the  part  of  the  creditors,  and 
the  revocation  was  sustained. 

1.  Sutherland  v.  Bradner,  116  N.  Y.  410. 
See  also  Whitaker  v.  Gavit,  18  Conn.  522; 
Whitaker  v.  Williams,  20  Conn.  98;  Farrow 
V.  Hayes,  51  Md.  504. 

2.  After  Rights  of  Creditors  Attach. — Attleboro 
First  Nat.  Bank  v.  Hughes,  10  Mo.  App.  7; 
Hone  v.  Woolsey,  2  Edw.  Ch.  (N.  Y.)  289; 
Whitcomb  v.  Fowle,  7  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  295;  Bell  v.  Holford,  1  Duer  (N.  Y.) 
58;  Messonnier  v.  Kauman,  3  Johns.  Ch. 
(N.  Y.)  3;  Mills  v.  Argall,  6  Paige  (N.  Y.) 
577;  Metcalf  v.  Van  Brunt,  37  Barb.  (N.  Y.) 
621 ;  Brahe  v.  Eldridge,  17  Wis.  191.  See  also 
Hutchinson  v.  Lord,  1  Wis.  286;  Haines  v. 
Campbell,  8  Wis.  187;  Norton  v.  Kearney,  10 
Wis.  443;  Estabrook  v.  Messersmith,  18  Wis. 
545 ;  Page  v.  Smith,  24  Wis.  368. 

To  revoke  the  deed  after  the  rights  of  cred- 
itors have  attached,  the  assent  of  all  the  cred- 
itors is  essential,  in  the  absence  of  express 
statutory  provision.  Howe  v.  Warren,  154 
111.  227. 

3.  Jones  v.  Dougherty,  10  Ga.  275;  Robert- 
son v.  Sublett,  6  Humph.  (Tenn.)  313. 

4.  Petrikin  v.  Davis,  I  Morr.  (Iowa)  296. 

5.  Ward  v.  Lewis,  4  Pick.  (Mass.)  521. 

6.  Gibson  v.  Chedic,  I  Nev.  497,  90  Am. 
Dec.  503.  Here  it  was  held  that  a  person  exe- 
cuting a  deed  of  trust  for  the  benefit  of  cred- 


itors, who  do  not  accept  it,  may  revoke  it  by 
ordering  the  trustee  to  convey  to  a  third 
party,  and,  upon  such  conveyance,  the  prop- 
erty which  is  the  subject  thereof  will  be  held 
discharged  from  all  trusts  under  the  trust  deed. 

7.  Ashley  v.  Robinson,  29  Ala.  112. 

8.  McFerran  v.  Davis,  70  Ga.  661.  See  gen- 
erally the  title  Trusts  and  Trustees. 

9.  Jones  v.  Dougherty,  10  Ga.  275. 

10.  Acton  v.  Woodgate,  2  Myl.  &  K.  492.  In 
this  case  the  Master  of  the  Rolls  questioned 
the  doctrine  laid  down  in  Garrard  v.  Lauder- 
dale, 3  Sim.  1,  that  notice  by  the  trustee  to 
creditors  of  the  fact  of  such  a  trust  would  not 
defeat  the  debtor's  power  of  revocation,  for  he 
thought  that  the  creditors,  becoming  aware  of 
the  trust,  might  thereby  be  induced  to  forbear- 
ance in  respect  to  their  claims  which  they 
would  not  otherwise  have  exercised. 

11.  MacKinnon  v.  Stewart,  20  L.  J.  N.  S. 
Ch.  49;  Sigger  v.  Evans,  32  Eng.  L.  &  Eq. 
139;  Brown  v.  Cavendish,  1  J.  &  L.  606. 

in  Johns  v.  James,  8  Ch.  Div.  744,  a  creditor 
brought  an  action  for  account  against  the 
trustee  under  the  assignment,  but  his  state- 
ment of  claim  contained  no  allegation  that  the 
assignment  had  been  communicated  to  him, 
and  therefore  it  was  held  on  demurrer  that 
the  assignee  was  not  trustee  for  the  plaintiff 
and  not  accountable  to  him. 

12.  Minnesota. — Under  the  Minnesota  stat- 
ute, upon  the  perfecting  of  such  assignment, 
its  entire  subject-matter  and  everything  in- 
volved in  it,  including  the  assigned  property, 
come  under  the  jurisdiction  of  the  District 
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Jurisdiction. 


Exclusive  Statutory  Jurisdiction. — The  general  rule  is  that  the  statutory  jurisdic- 
tion over  the  assigned  property  is  exclusive,  except  where  the  intervention  of 
a  court  of  general  equity  jurisdiction  is  necessary  to  prevent  an  absolute 
failure  of  justice.1 

Concurrent  Jurisdiction. — But  sometimes,  under  the  statute,  certain  courts  have 
concurrent  jurisdiction.2 

General  Equity  Jurisdiction. — In  administering  the  trusts,  under  a  voluntary 
assignment,  the  Wisconsin  Circuit  Court  exercises  its  inherent  powers  as  a  court 
of  chancery  of  general  jurisdiction  under  the  constitution,  as  well  as  the  powers 
directly  prescribed  and  defined  in  the  assignment  law.3 


Court,  ipso  facto,  and  without  the  institution 
of  any  suit  or  proceeding.  By  consequence 
the  assigned  property  is  then  in  custodia  legis. 
In  re  Mann,  32  Minn.  60;  St.  Paul  Second 
Nat.  Bank  v.  Schranck,  43  Minn.  38. 

Such  jurisdiction,  under  the  statute,  ends 
with  a  final  decree  of  distribution,  or  direc- 
tion that  the  residue  be  reconveyed  to  the 
assignors,  and  does  not  extend  to  a  determina- 
tion of  the  respective  interests  of  the  assign- 
ors in  such  residue.  Clark  v.  Stanton,  24 
Minn.  232. 

Under  the  Michigan  Statute  the  Circuit  Court 
in  chancery  of  the  proper  county  has  jurisdic- 
tion over  all  matters,  questions,  and  disputes 
arising  under  an  assignment.  How.  Stat.  1882, 
§  8749. 

In  Illinois  the  Count}'  Court  has  jurisdiction 
and  power  in  the  first  instance  to  determine 
what  property  has  passed  to  the  assignee,  and 
the  nature  and  extent  of  the  interest  acquired 
by  him  therein  under  the  assignment.  Davis 
v.  Chicago  Dock  Co.,  129  111.  180. 

1.  Exclusive  Statutory  Jurisdiction. — "The 
purpose  and  effect  of  the  voluntary  assign- 
ment act  is  to  control  the  assignment  and 
distribution  of  the  estate  to  and  among  cred- 
itors. It  declares  all  provisions  therein  by 
which  preferences  are  given  shall  be  void, 
and  provides  for  the  administration  of  the 
estate  by  and  under  the  direction  of  the 
county  courts;  and  all  voluntary  assign- 
ments made  in  this  state  are  to  be  admin- 
istered under  and  in  accordance  with  its 
provisions.  The  act  confers  upon  county 
courts  original  jurisdiction,  in  all  cases  of 
voluntary  assignments,  to  administer  and  con- 
trol the  trust,  to  allow  and  adjust  the  claims 
of  creditors,  and  to  distribute  the  funds 
derived  from  the  estate  equitably  among  all 
creditors  who  shall  prove  their  claims  in  ac- 
cordance with  the  provisions  of  that  act. 
Preston  v.  Spaulding,  120  111.  208;  Farwell  v. 
Cohen,  138  111.  216.  And  in  proceedings 
under  that  act  the  jurisdiction  of  the  County 
Court  is  exclusive,  and,  after  jurisdiction  of 
the  assigned  estate  has  attached,  no  other 
court  will  interfere,  except  where  the  cir- 
cumstances are  such  as  to  require  the  inter- 
position of  a  court  of  equity  to  prevent  an 
absolute  failure  of  justice.  Hanchett  v. 
Waterbury,  115  111.  220;  Preston  v.  Spauld- 
ing, 120  111.  208;  Field  v.  Ridgely,  116  111. 
424."  Shope,  J.,  in  Howe  v.  Warren,  154  111. 
227. 

Where  a  debtor,  a  few  days  before  making 
an  assignment,  conveys  land  to  a  creditor  in 


payment  of  his  debt,  the  County  Court  has  no 
jurisdiction  on  the  assignee's  petition  to  de- 
clare such  conveyance  fraudulent  as  a  prefer- 
ence in  contemplation  of  the  assignment. 
This  can  be  done  only  in  the  Circuit  Court  as 
a  court  of  general  equity  jurisdiction.  Ide  v. 
Sayer,  129  111.  230. 

2.  Concurrent  Jurisdiction.— Mills  v.  Hus- 
son,  140  N.  Y.  99. 

3.  Commercial  Bank  v.  McAuliffe  (Wis. 
1896),  66  N.  W.  Rep.  no. 

Equitable  Jurisdiction. — In  the  administra- 
tion of  insolvent  estates,  theCounty  Court  may 
exercise  equitable  powers,  and  may  examine 
into  and  segregate  claims  made  up  of  different 
items,  and  make  a  distribution  thereon  that 
will  avoid  preferences  and  unjust  advantages. 
Peoria  First  Nat.  Bank  v.  Commercial  Nat. 
Bank,  151  111.  308. 

Connecticut. — A,  having  a  claim  against  B 
for  wilfully  and  maliciously  mutilating  the 
model  of  a  propeller  which  belonged  to  A,  and 
being  insolvent,  made  an  assignment  for  the 
benefit  of  his  creditors,  under  the  statute  of 
1828.  In  making  this  assignment,  it  was  in- 
tended and  agreed  that  such  claim  should  be 
included  therein  and  conveyed  to  the  assignee, 
as  well  as  the  property  specified  ;  but,  through 
the  mistake  of  the  draughtsman, it  was  omitted. 
On  a  bill  in  chancery  brought  by  C,  a  pur- 
chaser of  such  claim  from  the  assignee,  praying 
for  a  reformation  of  the  assignment  according 
to  the  intention  of  A,  and  other  relief,  it  was 
held  that  such  claim  not  having  been  included 
in  the  assignment,  there  was  no  assignment 
thereof  in  writing,  pursuant  to  the  statute, 
and  the  court  of  probate  had  no  jurisdiction 
over  it,  and  consequently  C  was  not  entitled 
to  the  relief  sought.  Whitaker  v.  Gavit,  18 
Conn.  522. 

Illinois. — A  proceeding  in  an  Illinois  county 
court,  under  the  act  relating  to  voluntary  as- 
signments, is  not  a  purely  statutory  proceed- 
ing, but  is  a  chancery  proceeding,  modified 
and  regulated  by  statute.  It  is  a  suit  in  chan- 
cery within  the  meaning  of  the  statute  relating 
to  the  jurisdiction  of  appellate  courts.  Union 
Trust  Co.      Trumbull,  137  111.  146. 

Maryland. — The  jurisdiction  assumed  by  a 
court  of  equity  upon  the  application  of  a  trus- 
tee, under  a  voluntary  assignment  for  the  bene- 
fit of  creditors,  is  not  an  exclusive  jurisdiction, 
and  does  not  interfere  with  the  right  of  a 
creditor  to  proceed  by  attachment  or  other- 
wise, against  the  property  or  funds  in  the 
hands  of  the  trustee,  for  the  purpose  of  test- 
ing in  a  court  of  law  the  bona  fides  of  the 
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Federal  Jurisdiction. — Where  a  federal  court  has,  by  a  suit  in  equity  there 
instituted,  first  acquired  jurisdiction  over  the  trust  created  by  an  assignments 
state  court  should  not  be  allowed  to  assume  jurisdiction  over  the  same  matter, 
and  the  assignee  should  appear  in  any  suit  brought  in  the  state  court  for  the 
purpose  of  defending  such  federal  jurisdiction.1 

6.  Assigned  Property  Not  Exempt  from  Taxation. — An  assignment  for  the 
benefit  of  creditors  does  not  exempt  the  assigned  property  from  taxation. 
The  claim  of  the  state  for  taxes  is  secured  by  an  equitable  lien  which  is 
paramount  to  the  claims  of  creditors  ;  and  the  law  will  not  drive  the  state  into 
a  court  of  equity  to  enforce  its  claim.2 

Taxes  Accruing  after  Assignment. — In  New  York  an  assignee  will  not  be  compelled 
to  pay  taxes  accruing  after  the  assignment  if  not  directed  so  to  pay  by  the 
assignment;  but  this  rule  is  not  universal.3 

7.  Effect  of  Assignee's  Nonacceptance,  Resignation,  or  Death. — The  resignation, 
removal,  or  death  of  the  assignee  will  not  affect  the  assignment.4    It  is  a 


assignment.  National  Park  Bank  v.  Lanahan, 
60  Md.  477. 

Under  the  New  York  General  Assignment  Act 

of  1877,  the  county  courts  act  as  courts  of 
general  jurisdiction  in  respect  of  the  assigned 
estate  and  any  matter  involved  therein.  They 
have  the  powers  of  courts  of  equity.  Matter 
of  Bonner,  8  Daly  (N.  Y.)  75;  Nicholas  v. 
Claggett,  15  Hun  (N.  Y.)  317. 

1.  Chittenden  v.  Brewster,  2  Wall.  (U.  S.) 
191. 

Where  Jurisdiction  of  State  Court  Not  Pleaded. 

— The  filing  of  a  voluntary  assignment  and 
of  the  assignee's  bond  in  a  probate  court,  un- 
der the  statutes  of  Ohio,  does  not  prevent  a 
creditor  who  is  a  citizen  of  another  state,  and 
has  not  become  a  part}'  to  the  proceedings  in 
the  state  court,  from  suing  in  equity  in  the 
United  States  Circuit  Court  to  set  aside  a 
mortgage  made  contemporaneously  with  the 
assignment.  Smith  Middlings  Purifier  Co.  v. 
McGroarty,  136  U.  S.  237.  In  his  opinion  in 
this  case,  Gray,  J.,  cites  Sayler  v.  Simpson, 
45  Ohio  St.  141,  which  holds  that  the  Ohio 
Probate  Court  had  jurisdiction  to  decide  upon 
the  validity  of  the  mortgage  in  question,  but 
the  learned  judge  relied  upon  the  fact  that 
neither  the  Ohio  decision  nor  the  facts  stated 
in  the  report  of  it  were  pleaded  or  appeared 
of  record  in  the  federal  suit. 

2.  Subject  to  Taxation. — State  v.  Rowse,  49 
Mo.  586;  Jack  v.  Weiennett,  115  111.  105,  56 
Am.  Rep.  129. 

In  Iluiscamp  v,  Albert,  60  Iowa  421,  an 
assignment  was  made  for  the  benefit  of  cred- 
itors, and  the  assignee  was  afterwards  ap- 
pointed a  receiver  to  convert  the  property  into 
money  and  hold  the  same  subject  to  the  order 
of  the  court.  It  was  held  proper  for  the  court, 
in  ordering  a  distribution  of  the  money,  upon 
the  intervention  of  the  county,  to  order  the 
receiver,  after  providing,  possibly,  for  the  ex- 
penses of  the  trial,  to  pay  the  taxes  levied 
under  the  laws  of  that  state  against  the  insol- 
vent debtor,  in  preference  to  other  claims, 
notwithstanding  no  levy  of  the  taxes  had 
been  made  on  the  goods,  and  no  claim  had 
been  filed  for  the  taxes  against  the  assignee. 

The  equitable  rights  of  the  creditors  of  an 
insolvent  corporation,  in  the  distribution  of  its 
assets   by  a  receiver,  are  subject  to  prior 


claims  for  taxes  for  the  collection  of  which 
a  warrant  has  been  duly  issued  before  the 
property  passed  from  the  possession  of  the 
corporation.  Matter  of  Columbian  Marine 
Ins.  Co.,  3  Keyes  (N.  Y.)  123. 

Under  the  Wisconsin  statute  providing  that 
an  assignee  shall  pay  all  unpaid  taxes  on  the 
assigned  property  before  making  dividends, 
the  court  should  order  the  payment  of  city 
taxes  by  an  assignee  before  paying  dividends 
to  creditors.  In  re  Riddell  (Wis.  1896),  67 
N.  W.  Rep.  1 135. 

3.  Matter  of  Lewis,  81  N.  Y.  421. 
Pennsylvania. — Real  estate  which  has  passed 

to  assignees  under  a  voluntary  assignment  is 
not  exempt  from  the  payment  of  taxes,  whether 
assessed  thereon  before  or  after  the  assign- 
ment. The  personal  property  remaining 
thereon  after  the  assignment  is  liable  to  dis- 
tress for  the  nonpayment  of  the  taxes. 
Wright  v.  Wigton,  84  Pa.  St.  163,  distinguish- 
zw^School  Directors  v.  Rathvon,  30  Pa.  St.  533. 

Texas. — Personal  property  in  the  hands  of  an 
assignee  is  subject  to  seizure  and  sale  for  taxes 
due  on  the  realty  just  as  it  was  in  the  hands  of 
the  assignor.  Wynne  v.  Simmons  Hardware 
Co.,  67  Tex.  40. 

4.  Effect  of  Resignation. — In  McFerran  v. 
Davis,  70  Ga.  661,  it  was  held  that  the  resig- 
nation of  the  assignee  was  not  a  revocation 
of  the  deed  of  assignment.  The  title  having 
passed  into  him,  the  trust  should  not  be  al- 
lowed to  fail  for  the  want  of  a  trustee. 

An  assignment  for  creditors,  once  accepted 
by  the  assignee,  is  vested  for  the  benefit  of 
creditors,  and  a  subsequent  renunciation  does 
not  affect  the  validity  of  the  conveyance.  Seal 
v.  Duffy,  4  Pa.  St.  274,  45  Am.  Dec.  691. 

Effect  of  Assignee's  Death. — In  Illinois,  if  an 
assignee  dies,  the  County  Court,  where  the  as- 
signment is  recorded,  ma}'  appoint  a  successor. 
Rev.  Stat.  1889,  p.  120,  §  10. 

Under  the  Iowa  statute  if  the  assignee  dies 
before  closing  his  trust  the  court, on  the  appli- 
cation of  any  person  interested,  shall  appoint 
a  successor,  who  shall  be  subject  to  the  same 
requirements  and  have  the  same  powers  as 
his  predecessor.  McCIain's  Anno.  Code  iSiSS, 
k  3.V>7- 

The  New  Ha mpsh ire  statute  provides  that 
the  court  may  at  any  time  remove  the  assignee 
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cardinal  rule  of  equity  jurisprudence,  that  a  valid  express  trust  shall  not  fail 
for  the  want  of  a  trustee.  The  rights  of  creditors,  as  the  beneficiaries  of  a 
trust  created  by  an  assignment,  do  not  depend  upon  the  acceptance  of  the 
trust  by  the  assignee  named  in  the  deed.  In  case  of  his  nonacceptance,  equity 
will  appoint  either  a  substitute  or  a  receiver.1 

Vesting  of  Title  in  Successor. — When  the  original  assignee  is  removed  or  dis- 
charged, and  his  successor  appointed  by  a  court  of  competent  jurisdiction,  the 
title  to  the  assigned  property  vests  in  the  successor  under  and  by  virtue  of  the 
deed  of  assignment,  and  as  fully  as  though  he  had  been  the  original  appointee.2 

8.  Effect  of  Partnership  Assignment. — The  effect  of  a  general  assignment 
by  partners  is  that  firm  property  is  to  be  used  first  to  pay  firm  debts,  and 
individual  property  first  to  pay  individual  debts.3 


for  cause,  and  fill  all  vacancies.  Pub.  Stat. 
1891,  p.  562. 

In  New  Jersey  the  statute  provides  that  if 
the  assignee  die,  his  surety  may  proceed  to  a 
final  settlement  of  the  assigned  estate.  Rev. 
Stat.  1877,  pp.  39,  40,  41. 

Where  an  assignee  dies  the  trust  vests  in 
the  Supreme  Court,  under  the  laws  of  1882,  and 
not  in  the  assignee's  personal  representatives. 
In  appointing  a  successor  the  court  should 
direct  the  representatives  of  the  deceased 
assignee  to  account  for  his  proceedings,  and 
turn  over  to  the  new  assignee  the  property  of 
the  estate.  Matter  of  Tousey,  2  N.  Y.  App. 
Div.  569. 

1.  Nonacceptance  by  Trustee. — ■"  If  the  bene- 
ficial interests  of  the  cestuis  que  trustent  could 
be  swept  away  by  the  mere  contingency  of  the 
nonacceptance  of  the  trust  by  the  assignee, 
from  any  cause,  they  would  rest  upon  a  most 
insecure  foundation.  It  is  not  difficult  to  im- 
agine a  case  where  the  assignor  might  in  good 
faith  execute  his  deed  of  assignment,  and  place 
it  upon  record,  or  deliver  it  to  a  third  person 
to  be  delivered  to  the  assignee,  and  the  assignee 
die,  become  insane,  move  away,  or  refuse,  and 
hence  not  accept  the  trust/;-«  forma.  But  the 
trust  shall  not  fail  on  that  account.  *  *  * 
2  Pom.  Eq.  Jur.,  §  1007;  Tied.  Eq.  Jur.,  9  313, 
and  authorities  cited  ;  1  Perry  on  Trusts,  §  38; 
Furman  v.  Fisher,  4  Coldw.  (Tenn.)  626,  94 
Am.  Dec.  210  ;  Field  v.  Arrowsmith,  3  Humph. 
(Tenn.)  446,  39  Am.  Dec.  185;  Druid  Park 
Heights  Co.  v.  Oettinger,  53  Md.  46;  Adams 
v.  Adams,  21  Wall.  (U.  S.)  185;  Eyrick  v. 
Hetrick,  13  Pa.  St.  488."  Wood,  J.,  in  Ewing 
v.  Walker,  60  Ark.  503. 

See  generally  the  title  Trusts  and  Trus- 
tees. 

In  Frank  v.  Heiner,  117  N.  Car.  79,  the  as- 
signor, having  made  a  general  assignment,  in- 
formed the  assignee  of  his  selection,  and  asked 
him  if  he  would  accept  the  trust ;  he  replied 
that  he  would  like  to,  but  could  not  answer 
until  he  saw  a  person  whom  he  named ;  the 
assignor  then  had  the  assignment  registered, 
and  afterwards  the  assignee  refused  to  act  as 
such.  It  was  held  that  the  assignment  was 
valid  as  against  attachments  subsequent  to  the 
registration,  and  that  a  court  of  equity  would 
appoint  a  trustee. 

2.  Stahl  v.  Mitchell,  41  Minn.  325. 

3.  Partnership  Assignments. — Peters  v.  Bain, 
133  U.  S.  670;  Friend  v.  Michaelis,  15  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  354;  Peckham  v. 
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Mattison,  15  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  367,  note;  Budd  v.  King,  83  Iowa  97. 

A  general  recital  in  the  assignment  that  it 
is  the  purpose  and  intention  of  the  grantor  to 
appropriate  the  property  assigned  to  the  pay- 
ment of  partnership  and  individual  debts  as  a 
court  of  equity  would  marshal  the  assets, 
does  not  authorize  the  court  at  the  instance  of 
a  secured  creditor  to  change  or  subvert  the 
uses  expressly  declared,  and  to  appropriate 
property  to  the  payment  of  partnership  debts, 
on  the  ground  that  it  is  in  fact  partnership 
property,  when  the  deed  treats  it  as  individual 
property,  and  directs  its  appropriation  first  to 
the  payment  of  individual  debts.  Hatchett  v. 
Blanton,  72  Ala.  423. 

A  member  of  an  insolvent  firm  was  largely 
indebted  on  his  own  account,  and  conveyed 
his  private  property  to  a  trustee  for  the  bene- 
fit of  his  creditors,  directing  a  sale  and  the 
application  of  the  fund  arising  therefrom  to 
the  payment  of  a  firm  debt  for  which  the 
trustee  was  security,  and  certain  specified 
private  debts,  requiring  further  that  the  sur- 
plus, after  paying  the  debts  named,  should  be 
applied  to  "  such  other  debts  owing  by  me  as 
may  be  presented  and  ascertained  to  be  due 
and  owing  by  me."  After  payment  of  the 
specified  debts,  a  surplus  remained  in  the 
hands  of  the  trustee.  It  was  held  that  it  was 
for  the  benefit  of  individual  creditors  and  not 
of  those  of  the  firm.  Pennington  v.  Bell,  4 
Sneed  (Tenn.)  200. 

Assignment  by  Surviving  Partner. — Though  a 
surviving  partner  takes  the  legal  title  to  the 
partnership  assets,  such  assets  come  to  him 
impressed  with  a  species  of  trust  founded 
upon  his  duty  to  realize  upon  them  and  pay 
therefrom  the  firm  debts  and  pay  over  the 
share  of  any  balance  to  the  representatives  of 
the  deceased  partner.  The  assignee  of  each 
surviving  partner  takes  the  property  with  the 
same  obligation  impressed  upon  it.  Preston 
v.  Fitch,  137  N.  Y.  41. 

Right  of  Partner's  Transferee. — Where  the 
profits  of  a  solvent  firm  are  by  agreement 
divided  between  the  partners  and  credited  to 
each  upon  the  firm  books,  and,  during  the 
solvency  of  the  firm,  one  partner  transfers  his 
share  of  such  profits,  the  fact  that  the  firm 
afterwards  becomes  insolvent  and  makes  an 
assignment  does  not  affect  the  transferee's 
right  to  such  share,  and  he  may  recover  it 
from  the  firm  assignee.  Bingham  v.  Tuttle, 
82  Hun  (N.  Y.)  51. 
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Of  Finn  mul  individual  Assignment. — Where  an  assignment  is  made  by  a  firm  and 
also  by  the  partners  as  individuals,  the  holder  of  a  note  executed  by  the  firm 
and  by  the  partners  as  individuals  is  entitled  to  have  the  estates  of  the  firm 
and  of  each  partner  kept  separate  and  to  receive  a  dividend  from  each,  though 
the  note  was  given  for  a  firm  debt.1 

9.  Priority  of  United  States. — The  priority  of  the  United  States  as  a  creditor 
is  not  affected  by  an  assignment;  and  this  priority  extends  to  all  classes  of 
debts,  whether  liquidated  or  unliquidated,  joint  or  several,  legal  or  equitable. 
If  an  assignee  has  notice  of  a  debt  owing  to  the  United  States  by  the  assignor, 
and  fails  to  provide  for  it  before  making  distribution  to  other  creditors,  he  is 
personally  liable  for  it  to  the  extent  of  the  value  of  the  assets  which  came  into 
his  hands.2 

Existing  Liens  Not  Affected  by  this  Priority. — But  this  priority  of  the  United  States 
does  not  impair  any  general  or  specific  lien  on  the  debtor's  property  existing  at 
the  time  he  made  the  assignment,3  and  does  not  apply  to  government  demands 
against  a  national  bank.4 

Prerequisites  to  Such  Priority. — This  priority  does  not  attach  to  a  debtor's  property 
while  he  continues  in  possession  of  it  as  owner,  though  he  may  be  unable  to 
pay  all  his  debts.  He  must  have  made  an  assignment  for  the  benefit  of  his 
creditors,  or  have  done  some  other  open,  notorious  act  of  insolvency.5  So,  too, 
the  United  States  is  not  entitled  to  a  priority  in  the  case  of  an  assignment 
unless  it  be  of  all  the  debtor's  property,  and  the  burden  of  showing  this  fact, 
where  it  does  not  appear  on  the  face  of  the  assignment,  is  on  the  government.6 

Not  Superseded  by  state  Laws. — A  state  law  cannot  create  a  priority  in  favor  of 
other  creditors  which  shall  supersede  this  priority  of  the  United  States.7 


Rights  of  Purchaser  from  Partner. — An  as- 
signment of  a  firm  does  not  affect  a  bona  fide 
purchaser  of  a  note  from  a  member  of  the 
firm,  which  had  never  been  in  the  possession 
of  the  assignee,  as  required  under  Comp.  Stat., 
div.  5,  §  226,  though  such  sale  was  not  made 
until  after  the  assignment.  Meadowcraft  v. 
Walsh,  15  Mont.  544.  Per  Hunt,  J.  :  The  pos- 
session, therefore,  of  the  notes  involved  in  this 
suit  being  in  the  plaintiffs,  who  became  pur- 
chasers in  good  faith,  subsequent  to  the  as- 
signment of  Jurgens  &  Price,  by  section  226, 
div.  5,  Comp.  Stat.,  any  assignment  of  them 
as  chattels,  to  be  valid  as  against  these  plain- 
tiffs, must  have  been  accompanied  by  the 
immediate  delivery,  and  by  an  actual  and  con- 
tinued change  of  possession.  The  facts  being 
that  the  notes  never  were  delivered  to  the  as- 
signee, but  did  pass  to  the  plaintiffs  in  good 
faith,  and  without  knowledge  of  the  assign- 
ment, the  plaintiffs  are  the  real  parties  in 
interest. 

1.  In  re  Carter  (Iowa  1896),  67  N.  W.  Rep. 
239.  For  further  discussion  of  these  matters, 
see  the  titles  Marshaling  Assets;  Part- 
nership. 

2.  U.  S.  Rev.  Stat.  1878,  34,  66,  3467;  U. 
S.  v .  Barnes,  24  Blatchf.  (U.  S.)  466. 

In  Minnesota  the  assignment  statute  re- 
quires all  debts  owing  to  the  United  States  to 
be  first  paid.    Rev.  Stat.  1881,  c.  41,  §  28. 

As  to  Different  Classes  of  United  States  Debts. — 
The  Act  of  Congress  of  1797,  giving  debts  due 
the  United  States  a  priority  in  case  of  a  vol- 
untary assignment  by  a  revenue  officer  who  is 
insolvent,  does  not  give  one  part  of  the  debt 
due  the  United  States  a  priority  over  another ; 
nor  does  it  vest  the  property  absolutely  in  the 


United  States,  though  it  gives  them  the  right 
to  pursue  it  for  the  purpose  of  appropriating 
it  in  payment;  nor  does  it  affect  the  right  of 
the  debtor  to  apply  a  payment  of  money  in 
his  hands  to  either  a  bond  debt  or  debt  due 
upon  an  open  account  with  the  United  States. 
U.  S.  v.  Cochran,  2  Brock.  (U.  S.)  274. 

Form  of  Debt. — In  Lewis  v.  U.  S.,  92  U.  S. 
618,  Swayne,  J.,  said:  "The  form  of  the  in- 
debtedness is  immaterial.  It  may  be  by  sim- 
ple contract,  specialty,  judgment,  decree,  or 
otherwise  by  record.  The  debt  may  be  legal  or 
equitable,  and  have  been  incurred  in  this  coun- 
tryorabroad.  *  *  *  The  debtors  may  be  joint 
or  several,  and  principals  or  sureties.  All 
are  included.  Beaston  v.  Farmers'  Bank,  12 
Pet.  (U.  S.)  134;  U.  S.  v.  Fisher,  2  Cranch 
(U.  S.)  358."  See  generally  the  title  United 
States. 

3.  Brent  v. Washington  Bank,  10  Pet.  (U.  S.) 
596.    See  generally  the  title  Liens. 

4.  The  prioritv  of  the  United  States  does  not 
apply  to  its  demands  against  an  insolvent  na- 
tional bank,  for  the  government  can  always 
have  security  for  public  moneys  deposited 
with  a  national  bank,  and,  if  such  security 
should  prove  insufficient,  it  is  only  equitable 
that  the  government  should  take  the  position 
of  other  creditors  as  to  the  balance.  Cook 
County  Nat.  Bank  v.  U.  S.,  107  U.  S.  445.  See 
generally  the  title  National  Banks. 

6.  Prince  v.  Bartlett,  8  Cranch  (U.  S.) 
431 ;  U.  S.  v.  Hooe,  3  Cranch  (U.  S.)  73. 

6.  U.  S.  v.  Howland,  4  Wheat.  (U.  S.)  108; 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
439;  Prince  v.  Bartlett,  8  Cranch  (U.  S.)  431  -t 
Marshall  v.  Barclay,  1  Paige  (N.  Y.)  ic,g. 

7.  Field  v.  U.  S.,  9  Pet.  (U.  S.)  201. 
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XIII.  Duties,  Powers,  and  Rights  of  Assignee — 1.  As  Prescribed  by  the 
Assignment. — The  assignment,  it  has  been  held,  is  the  assignee's  guide,  and 
furnishes  the  measure  of  his  duty  in  his  disposition  of  the  assigned  property.1 

Illustrations. — Thus,  where  the  assignment  directs  the  payment  of  a  specific 
debt,  instead  of  making  a  general  provision  for  the  payment  of  debts,  the 
assignee  cannot  refuse  to  pay  it  on  the  ground  of  its  being  usurious;2  nor 
refuse  to  pay  a  preferred  claim  as  being  fraudulent;3  nor  should  he  refuse  to 
pay  a  debt  not  in  fact  owed  by  the  assignor  if  the  creditors  do  not  complain, 
and  it  is  preferred  in  the  assignment.4 

2.  As  Prescribed  by  Statute. — In  some  states,  however,  the  assignee's  powers 
and  duties  are  prescribed  by  statute,  and  cannot  be  limited  or  enlarged  by  the 
assignment.5 


1.  Disposition  of  Property — Assignee's  Duty. 

—Citizens'  Bank  v.  Williams,  128  N.  Y.  77, 
26  Am.  St.  Rep.  454.  Per  Earl,  J.  :  "The 
defendants  have  made  an  assignment  of  their 
firm  property  authorized  by  law,  and  the 
assignee  is  to  dispose  of  it,  not  in  accordance 
with  the  directions  of  any  court,  but  in  precise 
accordance  with  the  terms  and  conditions  of 
the  assignment." 

An  assignee  for  the  benefit  of  creditors  is 
merely  the  debtor's  representative,  and  must 
be  governed  by  the  express  terms  of  his  trust. 
Thus,  where  the  assignor  had  executed  a  bond 
and  mortgage  requiring  him  to  pay  the  taxes, 
etc.,  it  was  held  that  the  court  could  not  com- 
pel the  assignee  to  pay  the  taxes  in  arrears  at 
the  time  of  the  assignment,  nor  those  accru- 
ing afterwards  it  unprovided  for  by  the  as- 
signment. Matter  of  Lewis,  81  N.  Y.  421. 
And  see  Nicholson  v.  Leavitt,  6  N.  Y.  519, 
57  Am.  Dec.  499. 

Where  the  deed  gives  an  assignee  discre- 
tion to  make  a.  pro  rata  distribution  of  the 
property,  he  must  show  a  good  reason  for  not 
doing  so.    Dobbins  v.  Porter,  38  Ga.  167. 

2.  Debt  Specifically  Directed  to  be  Paid — 
Usury. — Chapin  v.  Thompson,  89  N.  Y.  270. 

An  assignee  who  has  accepted  the  trust 
created  by  the  assignment  has  no  right  to 
refuse  the  payment  of  a  debt  specifically  di- 
rected to  be  paid  in  the  assignment,  on.the 
ground  of  its  being  usurious;  as  a  naked 
trustee  he  is  bound  to  execute  the  trust  ac- 
cording to  its  prescribed  conditions,  with  no 
power  to  substitute  his  own  discretion  in  the 
place  of  the  assignor's  will.  Green  v.  Morse, 
4  Barb.  (N.  Y.)  332. 

Scheduled  Usurious  Bond  and  Mortgage. — 
Where,  within  twenty  days  from  the  time  of 
making  a  general  assignment,  the  assignor 
prepares  an  inventory  of  his  property  and  a 
schedule  of  his  creditors,  and  includes  in  the 
schedule  the  owner  of  a  usurious  bond  and 
mortgage,  he  thereby  recognizes  their  validity 
and  renders  them  enforceable  against  the 
assigned  property.  Matter  of  Thompson,  30 
Hun  (N.  Y.)  195. 

General,  Distinguished  from  Specific,  Provision. 
— A  general  provision  for  the  payment  of 
debts  in  an  assignment  will  not  include  debts 
upon  usurious  considerations,  but,  to  enable 
usurious  creditors  to  obtain  payment  out  of 
the  funds  in  the  assignee's  hands,  the  assign- 
ment must  contain  a  clear  indication  of  the 
assignor's  will  that  the  usurious  debts  should 


be  paid  as  well  as  the  others.  Pratt  v.  Adams, 
7  Paige  (N.  Y.)  615. 

3.  Matter  of  Ward,  10  Daly  (N.  Y.)  66. 

4.  Matter  of  McCallum,  10  Daly  (N.  Y.)72. 

The  assignee  can,  however,  show  that  pre- 
ferred debts  have  been  paid  or  released  since 
the  assignment  was  made.  Matter  of  Schaller, 
10  Daly  (N.  Y.)  57;  Matter  of  McCallum,  10 
Daly  (N.  Y.)  72. 

Creditors  Who  have  Not  Accepted  the  benefits 
of  an  assignment  cannot  urge  that  the  assignee 
has  exceeded  his  authority.  Adler  v.  Cloud, 
42  S.  Car.  272. 

5.  Duties  of  Assignee  Prescribed  by  Statute. — 
"  While  the  assignment,  in  the  first  instance, 
is  the  act  of  the  assignor,  thereafter  the  con- 
trol and  disposition  of  the  property,  and  also 
the  powers  and  duties  of  the  assignee,  are  reg- 
ulated by  statute,  and  no  direction  or  limita- 
tion of  the  assignor  is  of  any  effect."  Per 
Johnston,  J.,  in  Walton  v.  Eby,  53  Kan.  257. 

In  Michigan  Trust  Co.  v.  Webber  (Mich. 
1896),  67  N.  W.  Rep.  811,  it  is  said  that 
"  courts  have  supervision  of  assignment  pro- 
ceedings, but  courts  cannot  confer  rights  upon 
statutory  assignees  that  the  statute  has  not 
given  them." 

The  Law  Determines  the  Duties  of  Trustees, 
and  parties  cannot  change  rules  of  law  by  any 
contracts  they  may  make.  A  deed  of  trust 
which  provides  that  no  responsibility  is  to  be 
incurred  by  the  trustee,  except  in  cases  of 
wanton  neglect  and  waste,  is  fraudulent  in 
law  and  void  as  against  creditors.  August  v. 
Seeskind,  6  Coldw.  (Tenn.)  166. 

A  creditor  accepted  an  assignment  accord- 
ing to  its  terms, and  presented  his  claim,  which 
was  a  just  one,  to  the  assignee  within  the  time 
required  by  law,  but  failed  to  verify  it  by  affi- 
davit. It  was  allowed  and  filed  by  the  assignee 
and  remained  subject  to  inspection  by  the 
other  creditors  for  several  months  without 
objection,  and  then  the  assignee  paid  it  pro 
rata.  In  a  suit  by  the  creditors  the  assignee 
was  held  liable  by  the  express  terms  of  the 
statute  to  refund  the  amount  so  paid.  Wynne 
v.  Simmons  Hardware  Co.,  67  Tex.  40. 

"The  assignment  under  which  the  assignee 
was  acting  was  made  under  a  statute  the  ex- 
press provisions  of  which  must  determine  the 
rights  and  duties  of  all  persons  interested  in 
the  estate  to  be  administered  under  it  and  the 
duties  of  the  person  to  whom  was  confided 
the  administration  of  the  trust.  The  statute 
*  *  *  gives  the  measure  of  right  to  all  who 
09  Volume  III. 


Dutios,  Powers,  and 


.ISS/CXJIE.VTS  FOR  THE 


Rights  of  Assignee. 


Assignment  Superseded  by  statute. — In  so  far  as  a  statute  interferes  with  the 
assignor's  common-law  rights,  it,  and  not  the  assignment,  is  to  be  the  assignee's 
guide  in  administering  the  trust.1 

3.  Duty  to  Give  Bond. — A  valid  assignment  accepted  by  the  assignee  vests 
the  property  in  him.2  But  before  he  can  proceed  to  carry  out  the  trust  he 
must  give  a  bond.  In  most  of  the  states  the  assignee's  failure  to  give  a  bond 
does  not  invalidate  the  assignment,  but  is  a  ground  for  his  removal.3 


take  benefits  under  it,  and  prescribes  the 
duties  of  the  trustee."  Wynne  v.  Simmons 
Hardware  Co.,  67  Tex.  40. 

"  An  investigation  of  our  particular  statute 
convinces  us  that  the  assignee  does  not  derive 
all  his  power  from  the  assignment,  and  that  it 
is  not  the  exclusive  guide  and  measure  of  his 
duty.  It  is  true  that  he  obtains,  primarily, 
his  power  to  act  from  the  deed  of  assignment. 
But  the  deed  of  assignment  simply  inaugurates 
the  proceedings,  and  when  the  court  obtains 
jurisdiction  of  the  proceedings  it  obtains  com- 
plete jurisdiction.  Authority  and  control  over 
the  property  are  conferred  by  law  upon  the 
court.  The  insolvent  yields  to  the  jurisdiction 
of  the  court  when  he  files  his  deed  of  assign- 
ment." Dunbar,  J.,  in  Hamilton  Brown  Shoe 
Co.  v.  Adams,  5  Wash.  333. 

1.  Central  Nat.  Bank  v.  Seligman,  138  N. 
Y.  444,  where,  on  a  question  of  excessive  pref- 
erences under  the  assignment  statute  of  1887, 
Andrews,  C.  J.,  said:  "The  statute,  and  not 
the  direction  in  the  assignment,  is  in  such  a 
case  the  rule  by  which  the  assignee  is  to  be 
guided." 

2.  See  supra,  this  title,  Effect  of  Assign- 
ments. 

It  is  not  necessary  that  an  assignee,  in  trust 
for  the  payment  of  debts,  should  covenant  to 
perform  the  trusts,  in  order  to  render  him 
liable  for  the  performance  thereof,  if  he  ac- 
cepts the  trust,  and  enters  upon  the  execution 
of  it.  Cunningham  v.  Freeborn,  1  Edw.  Ch. 
(N.  Y.)  256. 

The  New  Tork  Assignment  Act  of  i860  does 
not  make  the  giving  by  the  assignee  of  the  se- 
curity therein  prescribed  a  condition  precedent 
to  the  vesting  of  the  estate  in  him,  nor  does 
the  failure  to  give  it  within  the  time  limited 
restore  the  title  of  the  assigned  property  to 
the  assignor;  the  assignment  and  the  as- 
signee's acceptance  makes  the  transfer  com- 
plete and  irrevocable.  Brennan  v.  Willson,  71 
N.  Y.  502. 

3.  Failure  to  Give  Bond— New  Tork. — Before 
giving  the  required  bond,  the  assignee  has  only 
an  inchoate  right  to  the  property,  and  cannot 
dispose  of  it.  Von  Hein  v.  Elkus,  8  Hun  (N. 
Y.)  516;  Woodworth  v.  Seymour,  22  Hun 
(N.  Y.)  245;  Rendlemann  v.  "Willard,  15  Mo. 

App.  375-  ,  „ 

The  N.  Y.  General  Assignment  Act  of  1877 

requires  the  assignee  to  give  his  bond  within 

thirty  days  from  the  date  of  the  assignment. 

L.  1877,  c.  466,  §  5. 

If  the  assignee  fails  to  give  a  bond,  he  cannot 

resign  and  be  discharged  on  his  own  motion. 

The  court  should  remove  him,  and  hold  him 

to  account  for  the  estate.    Matter  of  Parker, 

10  Daly  (N.  Y.)  16. 

California. — The  failure   of  assignees  to 


give  the  bond  required  by  the  California 
Civil  Code  (section  3467)  does  not  invalidate 
the  assignment  or  authorize  an  action  of  the 
assignor  to  set  it  aside.  His  proper  remedy 
is  to  have  the  assignee  removed.  Bryant  v. 
Langford,  80  Cal.  542. 

In  Georgia  if  the  assignee  fails  to  give  his 
bond  the  law  provides  for  carrying  the  assign- 
ment into  effect  by  allowing  the  creditors  to 
select  some  person  to  act  as  assignee  who 
must  give  bond ;  and  if  this  is  not  done  the 
judge  of  the  superior  court  may  appoint  a  re- 
ceiver. Acts  of  1889,  p.  108;  Anthony  v. 
Price,  92  Ga.  170. 

It  is  held  that  the  statutory  authority  in 
Iowa  to  appoint  a  successor  if  the  assignee 
fails  to  file  a  bond  and  inventory  within  twenty 
days  after  the  assignment  includes  powers  to 
make  such  an  appointment  on  the  assignee's 
request  and  his  refusal  to  qualify.  Brown  v. 
Parker,  73  Fed.  Rep.  762. 

The  Maryland  code  requires  every  trustee 
to  whom  property  is  conveyed  for  the  benefit 
of  creditors  to  file  with  the  clerk  of  the  court 
in  which  the  deed  is  recorded  a  bond  for  the 
faithful  performance  of  the  trust,  and  provides 
that  until  such  bond  is  filed  and  approved  no 
title  shall  pass  to  any  trustee.  But  it  is  held 
that  it  not  being  necessary  to  record  an  as- 
signment by  a  foreign  corporation  for  the 
benefit  of  creditors  in  Maryland,  in  order  that 
personalty  in  Maryland  may  pass  thereunder, 
the  fact  that  it  was  so  recorded  did  not  render 
it  necessary  for  the  trustee  to  file  a  bond  in  the 
latter  state.  Moore  v.  Land,  etc.,  Co.,  82 
Md.  288. 

Kansas. — A  voluntary  assignment  for  the 
benefit  of  creditors  is  void  under  the  Kansas 
statute  of  i860,  unless  the  assignee  first  exe- 
cutes the  bond  prescribed.  Dudley  v.  Whit- 
ing, 10  Kan.  49. 

Under  the  Kansas  statute  of  1862,  concern- 
ing assignments,  only  creditors  could  avoid  an 
assignment  on  the  ground  that  the  assignee 
had  given  no  bond.  Marshall  v.  Shibley,  11 
Kan.  114. 

Minnesota. — Under  the  Minnesota  statute, 
where  no  inventory  has  been  filed,  and  there 
has  been  no  formal  and  express  acceptance  by 
the  assignee  before  and  independent  of  the 
filing  of  his  bond,  and  before  the  expiration 
of  fifteen  days  from  the  date  of  the  assign- 
ment of  the  trust  thereby  created,  the  as- 
signee must  file  his  bond  within  said  period 
of  fifteen  days.  Perkins  v.  Zarracher,  32 
Minn.  71. 

Under  the  Minnesota  Laws  of  1876,  c.  44. 
§  3,  the  assignee  must  file  his  bond  within  the 
time  prescribed,  or  his  interest  in  the  prop- 
erty ceased.    Kingman  v.  Barton,  24  Minn.  295. 

New  Mexico. — If  the  assignee  finds  that  his 
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Rights  of  Assignee. 


The  Sureties — Amount  of  Bond. — The  assignee  is  generally  required  also  to  furnish 
sufficient  sureties,  approved  by  a  judge  of  a  court  having  jurisdiction  of  the 
assignment,  for  the  faithful  performance  of  the  trust.1 

4.  Duty  to  Take  Oath. — In  some  states  the  assignee  must  take  an  oath  to 
perform  his  duties  to  the  best  of  his  ability.2 

5.  Duty  to  File  Inventory. — The  assignee  is  generally  required  to  file  a  sworn 
inventory  of  all  the  property  that  has  come  into  his  hands.3 

6.  Right  to  Take  Possession. — The  assignee  has  power  to  take  into  his  hands 
all  the  estate  of  the  assignor,  whether  delivered  to  him  or  afterwards  discov- 
ered, and  such  possession  need  not  be  more  than  ordinarily  strict ;  it  may  be 
symbolical.4    The  assignee's  right  to  possession  of  the  assigned  estate  is  not 


first  valuation  of  the  estate  was  too  high,  he 
may  be  allowed  to  amend  it  and  have  his 
bond  fixed  with  reference  to  such  amendment. 
Lyndonville  Nat.  Bank  v.  Folsom  (N.  Mex. 
1894),  38  Pac.  Rep.  253. 

The  North  Carolina  Act  of  1893  gives  the 
superior  court  clerk,  jurisdiction  to  remove 
an  insolvent  assignee  unless  he  gives  the  re- 
quired bond. 

Texas. — The  failure  of  the  assignee  to  give 
bond  will  not  invalidate  a  deed  of  assignment 
properly  made,  or  justify  an  attachment  of 
the  property  transferred.  The  remedy  of  the 
creditors  is  to  apply  for  the  appointment  of 
another  to  discharge  the  trust.  Windham  v. 
Patty,  62  Tex.  490.  See  supra,  this  title, 
Formal  Requisites  of  Assignments. 

1.  Sureties. — An  assignee  has  no  power  to 
act  in  execution  of  the  trust  without  giving  a 
bond  with  sureties  as  required.  Until  this  is 
done  his  trust  is  simply  to  take  possession  and 
hold  the  property.  Brennan  v.  Willson,  71 
N.  Y.  502. 

In  Florida  the  assignee  must  file  in  the  of- 
fice of  the  county  clerk  a  bond  in  double  the 
value  of  the  property  assigned.  Fla.  Rev. 
Stat.  (1891),  §  2310. 

In  a  voluntary  assignment  for  the  benefit  of 
creditors  the  amount  of  the  bond  given  by 
the  assignee  should  be  double  the  amount  of 
the  property  assigned.  Earle  v.  Millard,  2  R. 
I-  517- 

A  bond  with  a  single  surety  is  not  void  in 
Pennsylvania.  Mears  v.  Com.,  8  Watts  (Pa.) 
223. 

The  Wisconsin  statute  providing  that  the 
sureties  on  the  bond  of  an  assignee  "  shall 
each  testify  to  his  responsibility,  and  by  their 
affidavits  satisfy  the  officer  taking  such  bond," 
does  not  require  that  such  sureties  shall  tes- 
tify orally,  but  is  sufficiently  complied  with 
by  affidavits  of  their  responsibility'  accepted 
by  the  officer.    Case  v.  James,  90  Wis.  320. 

2.  Assignee's  Oath. — This  is  the  law  in  New 
York,  in  respect  to  assignees  in  insolvency.  2 
Rev.  Stat.  41,  5. 

Taking  the  oath  is  a  prerequisite  to  the  com- 
plete vesting  of  title  in  the  assignee  in  insol- 
vency. If  he  has  entered  upon  the  discharge 
of  his  duties,  but  not  otherwise,  the  presump- 
tion is  that  he  took  the  oath.  Hoag  v.  Iloag, 
35  N.Y.  469;  Rockwell  v.  Brown,  42  How.  Pr. 
(N.  Y.  Super.  Ct.)  226. 

The  New  York  General  Assignment  Act  of 
1877  does  not  require  an  oath  from  the  assignee. 
L.  1877,  c.  466. 


In  Indiana  the  statute  requires  the  assignee, 
before  acting,  to  make  oath  that  he  will  faith- 
fully execute  the  trust.  Ind.  Rev.  Stat.  1888, 
§  2664. 

In  Kentucky  the  assignee  shall  not  proceed 
to  execute  the  trust  until  he  qualifies  on  oath 
in  the  County  Court  and  gives  a  bond  to  be  ap- 
proved by  the  court.  Ky.  Gen.  Stat.  1887,  c. 
109,  1,  2.  See  supra,  this  title,  Formal 
Rcqu i sites  of  Assignments. 

3.  Inventory. — By  the  New  York  statute  the 
inventory,  both  of  assets  and  liabilities,  should 
be  made  by  the  assignor  within  twenty  days 
after  the  assignment.  If  he  fails  to  do  this 
the  assignee  may  make  it  within  thirty  days 
from  the  date  of  the  assignment.  L.  1877,  c. 
466,  §  3. 

By  the  Pennsylvania  statute  the  assignee 
must,  within  thirty  days  after  the  execution 
of  the  assignment,  file  a  sworn  inventory  in 
the  office  of  the  prothonotary  of  the  Court  of 
Common  Pleas  of  the  county  of  the  assignor's 
residence.  1  Purd.  Dig.  122,  pi.  15  ;  Schuyl- 
kill Bank  v.  Reigart,  4  Pa.  St.  479. 

Iowa. — If  an  assignee  files  a  bond  as  re- 
quired by  law,  but  the  inventory  and  appraise- 
ment are  sworn  to  by  the  appraisers  and  not 
by  the  assignee,  the  inventor)'  is  defective, 
but  this  is  no  ground  for  his  removal.  Drain 
v.  Mickel,  8  Iowa  438. 

The  court  will  not  peremptorily  remove 
an  assignee  for  neglecting  to  file  an  inventory 
and  schedule  as  required  by  the  Rhode  Island 
statutes,  when  the  neglect  is  unintentional  or 
seems  to  have  good  excuse.  Case  -'.  Mason, 
15  R.  I.  51. 

In  Bohmer  v.  Louisville  Deposit  Bank(Ky. 
1895),  30  S.  W.  Rep.  874,  where  a  trustee 
failed  to  file  an  inventory  of  the  trust  estate 
for  more  than  six  months  after  the  law  re- 
quired it  to  be  done,  it  was  held  not  nec- 
essary to  allege,  in  a  petition  to  compel  him 
to  do  so,  that  the  trustee  was  in  default  there- 
in. See  supra,  this  title,  Formal  Requisites 
of  Ass ign m en ts . 

4.  Possession  by  Assignee. — It  is  necessary 
for  the  assignee  to  take  possession  of  the  as- 
signed estate,  but  so  far  as  the  formal  act  of 
taking  possession  is  concerned  no  stricter 
rule  applies  than  in  case  of  ordinary  purchase. 
A  formal  delivery  of  the  keys  to  storehouses, 
safe,  and  shops,  accompanied  by  a  pointing 
out  and  surrender  of  possession  of  stock  in 
pens,  horses,  harness,  wagons,  etc.,  in  barns, 
is  sufficient.  Sullivan  v.  Smith,  15  Neb.  476, 
48  Am.  Rep.  354. 
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at  .ill  impaired  by  the  assignor's  equitable  right  to  grant  or  devise  it  subject  to 
the  execution  of  the  trust  created  by  the  assignment.1 

Actions  by  Assignee. — It  is  not  only  the  right  but  also  the  duty  of  the  assignee 
to  prosecute  such  suits  and  proceedings  as  may  be  necessary  to  recover  the 
trust  property.2 

Assignee's  Defense  of  Suits. — The  assignee  can  also  defend,  when  necessary,  any 
suits  brought  against  the  estate.3 

Assignee's  Attack  upon  Assignor's  Fraudulent  Transfers. — At  Common  Law  the  right  of 
creditors  to  set  aside  a  fraudulent  conveyance  made  by  their  debtor  does  not 
pass  to  an  assignee  for  their  benefit  appointed  by  the  debtor.4 

Assignee's  statutory  Right. — In  some  states  assignees  for  the  benefit  of  creditors 
are  authorized  by  statute  to  institute  actions  for  the  recovery  of  property  that 
has  been  disposed  of  by  an  assignor  in  fraud  of  creditors,  and  declaring  that 
for  such  purposes  the  assignee  represents  the  creditors.5 

This  Right  Is  Exclusive. — In  New  York  the  right  to  attack  previous  fraudulent 
transfers  by  the  assignor  rests  in  the  assignee  alone;  creditors  have  not  such  a 
right  unless  they  had  a  lien  on  the  assigned  property  before  the  assignment.6 

Regaining  Property  Delivered  by  Mistake. — Where  an  assignee  delivers  assigned 
property  to  the  holder  of  a  fraudulent  chattel  mortgage  under  the  mistaken 
impression  that  he  is  entitled  to  it,  it  is  the  assignee's  duty  to  attack  such 
mortgage  and  regain  possession  of  the  property  or  its  proceeds,  and  neglect  to 
do  so  would  be  a  breach  of  trust.'5' 


Duty  to  Resist  Fraudulent  Claims. — It  is  the 

duty  of  the  assignee  to  resist  and  defeat  all  of 
the  fraudulent  claims  of  creditors  which  would 
operate  to  the  prejudice  of  bona  fide  creditors. 
Mackintosh  v.  Corner,  33  Md.  598. 

1.  People  v.  Bacon,  99  N.  Y.  275. 

2.  Louisville  Mfg.  Co.  v.  Brown,  101  Ala. 
273;  Rohinson  v.  Nix,  22  Fla.  323;  Rogers  v. 
Coates,  38  Kan.  232;  Shockley  v.  Fisher,  75 
Mo.  498;  Jewett  v.  Perrette,  127  Ind.  97; 
Becker  v.  Koch,  104  N.  Y.  394,  58  Am. 
Rep.  515;  Richards  v.  La  Tourette,  119  N. 
Y.  54- 

Assignee's  Right  as  against  Attachments. — 

The  assignee,  by  virtue  of  the  assignment  and 
as  trustee  for  the  creditors,  has  the  right  to 
assert  his  and  their  right  to  any  property  of 
the  assignor  which  passed  by  the  assignment, 
against  any  person  claiming  by  subsequent 
attachment.  Marks's  Appeal,  85  Pa.  St.  231. 
See  supra,  this  title,  Effect  of  Assignments. 

A  trustee  for  creditors,  to  whom  possession 
of  the  property  conveyed  is  given  by  the  trust 
deed,  may  sue  to  recover  the  property,  if 
attached,  or  its  value.  Hamilton-Brown  Shoe 
Co.  v.  Mayo,  8  Tex.  Civ.  App.  164;  Schmick 
v.  Bateman,  77  Tex.  326;  Willis  v.  Thomp- 
son, 85  Tex.  301. 

Promissory  Notes. — An  assignee  can  enforce 
payment  of  assigned  promissory  notes  by  a 
suit  in  equity,  though  the  notes  were  not 
indorsed  to  him  by  the  assignor.  Marshall, 
C.  J.,  in  Lenox  v.  Roberts,  2  Wheat.  (U. 
S.)  373- 

Mechanic's  Lien. — And  an  assignee  may  en- 
force a  mechanic's  lien  existing  in  favor  of 
his  assignor.  German  Bank  v.  Schloth,  59 
Iowa  316. 

For  a  Full  Treatment  of  this  subject,  see  the 
title  Assignment  for  Benefit  of  Cred- 
itors, in  2  Encyc.  of  Pleading  and  Prac- 
tice 865. 


3.  Greeley  v.  Percival,  21  Fla.  535 ;  Nuck- 
olls v.  Tomlin,  9  Neb.  353. 

For  a  Complete  Discussion  of  this  topic,  see  the 
title  Assignment  for  Benefit  of  Cred- 
itors, in  2  Encyc.  of  Pleading  and  Prac- 
tice 865. 

4.  Sandwich  Mfg.  Co.  v.  Wright,  22  Fed. 
Rep.  631;  Goff  v.  Kelly,  74  Fed.  Rep.  327; 
Francisco  v.  Aguirre,  94  Cal.  180;  Riddle  v. 
Norris,  46  Mo.  App.  512;  Roan  v.  Winn,  93 
Mo.  503. 

5 .  Assignee's  Right  to  Attack  Assignor '  s  Fraudu- 
lent Transfers — Statutes. — The  JYew  York  laws 
of  1858,  c.  314,  authorized  a  new  class  of  ac- 
tions analogous  in  many  respects  to  a  credit- 
or's bill  to  be  brought  for  all  the  creditors 
alike  by  the  assignee  to  set  aside  the  debtor's 
transfers.  Spelman  v.  Freedman,  130  N.Y.  421. 

And  the  assignee  may  bring  action  for  that 
purpose  for  the  benefit  of  simple  contract  cred- 
itors who  have  not  acquired  any  special  lien. 
Southard  v.  Benner,  72  N.  Y.  424.  And  see 
also  Ball  v.  Slafter,  26  Hun  (N.  Y.)  353; 
Leonard  v.  Clinton,  26  Hun  (N.  Y.)  28S; 
Miller  v.  Halsey,  4  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  28;  McMahon  v.  Allen,  35  N.  Y. 
403,  32  How.  Pr.  (N.  Y.)  313. 

The  Colorado  Assignment  Act  (section  18) 
authorizes  an  assignee  to  recover  property 
fraudulently  transferred  by  the  assignor  be- 
fore the  assignment.  Cleghorn  v.  Sayre  (Colo. 
1896),  45  Pac.  Rep.  372. 

For  a  Full  Treatment  of  this  topic,  see  the  title 
Assignment  for  Benefit  of  Creditors, 
in  2  Encyc.  of  Pleading  and  Practice  879. 

6.  Springs.  Short,  90  N.  Y.  538;  McNanev 
v.  Hall,  86  Hun  (N.  Y.)  415;  Loos  v.  Wilkin- 
son, 110  N.Y.  195;  Crouset'.  Frothingham,  97 
N.  Y.  113. 

7.  Property  Delivered  by  Mistake. — Zimmer 
v.  Hays,  8  N.  Y.  App.  Div.  34;  Matter  of 
Cornell,  110  N.  Y.  351. 
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7.  Performance  of  Assignor's  Contracts. — An  assignee  cannot  be  compelled  to 
fulfil  the  unperformed  contract  of  his  assignor  to  deliver  goods,1  nor  to  com- 
plete any  other  of  his  executory  contracts,  but  he  may  incur  obligations  under 
them  by  accepting  their  benefits  or  otherwise  satisfying  them.2 

8.  Duty  to  Convert  Assigned  Property — a.  To  Avoid  Unnecessary  Delay. 
— An  assignee  is  bound  to  convert  the  assigned  property  into  money  and 
distribute  it  among  the  creditors  without  any  unreasonable  delay.3 

Delay  Governed  by  Discretion. — But  in  the  exercise  of  an  honest  discretion  an 
assignee  may  delay  a  sale  of  the  property  to  prevent  its  being  sacrificed,  and 
may  incur  the  expense  of  keeping  it  in  its  statu  quo* 

b.  Investment  of  Proceeds. — The  general  rule  is  that  he  is  not  per- 
mitted to  invest  the  proceeds  of  the  assigned  property.5 

c  Compelling  Assignee  to  Act. — If  he  fails  to  execute  his  trust  with 
due  diligence  the  creditors  may  compel  him  to  do  so  under  the  court's  super- 
vision, or  apply  for  his  removal.6 


1.  Assignor's  Unperformed  Contracts. — Matter 
of  Adams,  15  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  61. 

As  a  general  rule  an  assignment  puts  an  end 
to  the  transaction  of  the  debtor's  business; 
it  is  the  assignee's  duty  to  convert  the  prop- 
erty into  money  and  apply  it  to  the  payment 
of  the  assignor's  debts.  Wilhelm  v.  Byles,6o 
Mich.  561. 

As  to  the  validity  of  provisions  in  the  as- 
signment that  the  assignee  complete  the 
assignor's  contracts  and  work  up  materials 
and  continue  the  business  for  a  limited  time, 
see  supra,  this  title,  Reservations  and  Stipu- 
lations. 

2.  Ratification  by  Assignee. — If,  at  the  time 
of  the  execution  of  a  general  assignment  for 
the  benefit  of  creditors,  a  contract  thereto- 
fore made  with  the  assignor,  for  the  cutting 
of  timber  on  land  covered  by  the  assignment, 
is  not  completed,  and  the  contractor  is  in- 
duced to  continue  the  contract  by  one  who,  at 
the  time,  lacks  authority  to  bind  or  represent 
the  assignee,  and  an  agent  of  the  assignee 
sells  the  lumber  cut  by  the  contractor,  and 
the  assignee  receives  the  proceeds,  with 
knowledge  of  the  facts  or  under  circumstances 
which  make  him  chargeable  with  knowledge, 
the  assignee  will  be  held  to  have  ratified  and 
adopted  the  previous  unauthorized  act,  and 
will  be  liable  to  the  contractor  for  the  work 
so  done  by  him.  Smith  v.  Barnard,  148  N. 
Y.  420. 

3.  Duty  as  to  Converting  and  Distributing 
Trust  Property. — Hart  v.  Crane,  7  Paige  (N. 
Y.)  37;  Meacham  v.  Sternes,  9  Paige  (N.  Y.) 
406.  See  supra,  this  title,  Reservations  and 
Stipulations. 

The  Arizona  Revised  Statutes  of  1887  pro- 
vide that  whenever  the  assignee  shall  have  in 
his  hands  sufficient  to  pay  ten  per  cent,  of  the 
debts  due  by  the  assignor  he  shall  make  a  pro 
rata  distribution  of  the  same  among  the  cred- 
itors. 

The  Missouri  statute  (Rev.  Stat.  1879,  §  387) 
requires  an  assignee,  within  one  month  after 
the  time  for  the  allowance  of  demands,  to 
pay  to  the  creditors  as  much  as  the  funds  on 
hand  will  permit  after  reserving  enough  for 
expenses.    See  In  re  Murdoch,  129  Mo.  488. 

4.  Discretion  of  Assignee. — In  Webb's  Appeal, 
167  Pa.  St.  479,  it  was  held  that  the  assignee 
3  C.  ofL.— 8  11 


was  justified  in  delaying  the  sale  of  stock  and 
machinery  for  fifteen  months  after  the  assign- 
ment, and  the  sale  of  real  estate  for  seven 
months  longer,  for  the  purpose  of  retaining  it 
for  a  better  market. 

5.  The  law  neither  authorizes  nor  permits 
the  assignee  to  make  any  investment  of  the 
moneys  received  by  him  in  his  trust  capacity. 
It  is  his  duty  promptly  to  convert  the  assets 
of  the  insolvent's  estate  into  money,  to  keep 
the  funds  securely,  and,  at  the  time  and  in  the 
manner  required  by  law,  to  distribute  them 
among  the  creditors  and  other  persons  entitled 
to  them.    Matter  of  Barnes,  140  N.  Y.  468. 

6.  Assignee  may  be  Compelled  to  Act. — Grouse 
v.  Frothingham,  97  N.  Y.  113. 

A  deed  of  trust,  purporting  to  convey  prop- 
erty "  as  a  security  for  all  the  debts  for  which 
the  cestui  que  trust  therein  named  had  be- 
come liable,"  is  not  to  be  construed  as  merely 
for  the  indemnity  of  the  said  cestui  que  trust 
alone,  but  every  other  creditor  having  an  in- 
terest under  the  same  has  a  right  to  compel 
the  trustee  to  appropriate  the  proceeds  of  the 
property  to  the  satisfaction  of  his  debt,  even  in 
the  event  of  the  discharge  of  the  cestui  que 
trust  named  from  all  liability.  In  such  case, 
it  is  the  duty  of  the  trustee  to  protect  the 
property,  and  hold  it  subject  to  the  trusts  de- 
clared.   Jones  v.  Hamlet,  2  Sneed  (Tenn.)  256. 

If,  from  any  cause,  the  execution  of  the 
trust  for  creditors  under  a  general  assignment 
has  become  so  embarrassed  that  the  aid  of 
equity  is  required  for  the  direction  of  the 
trustee,  certainly,  where  he  admits  that  he 
contemplated  asking  the  direction  of  the 
court,  the  creditors  need  not  wait  for  him,  but 
may  themselves  file  a  bill.  Wilson  v.  Brown, 
12  N.  J.  Eq.  246. 

A  petition  for  the  sale  of  assets  of  an  as- 
signed estate  prayed  that  "all  claims  and  de- 
mands "  of  the  estate  might  be  sold,  as  well  as 
those  particularly  mentioned  in  an  accom- 
panying exhibit  ;  but  the  orders  of  court  there- 
on, and  later,  in  respect  to  a  report  of  the 
subsequent  sale,  were  held  to  limit  the  trans- 
fer of  title  by  the  sale  to  the  property  speci- 
fied in  the  petition  and  exhibit;  for  a  sale  of 
undescribed  demands  of  an  assigned  estate, 
would  not  be  according  to  the  proper  course 
of  judicial  action,  and  would  not  be  presumed 
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d.  DE]  EGATION  of  Powers.— An  assignee  cannot  delegate  his  powers.1 

9.  Sale  of  the  Assigned  Property — a.  Assignee's  Discretion  as  to  Mode. 
— The  assignee  has  in  general  a  discretion  to  sell  at  public  or  private  sale,  as 
he  may  deem  best  for  the  interests  of  the  creditors,  but  such  discretion  may 
be  controlled  by  statute.2 

Special  Provision  in  Assignment. — If  a  deed  of  trust  requires  the  trustee  to  sell  at 
public  auction  it  is  held  that  he  is  bound  to  conform  to  this  mode  of  sale.3 

Consent  of  Creditors. — The  New  York  rule  is  that  an  assignee  must  not  delay  a 
sale  until  the  property  can  be  sold  at  its  highest  retail  prices,  except  with  the 
consent  of  the  creditors.4 

Discretion  Controlled  by  Court. — The  assignee's  discretion  as  to  the  mode  of  sale 
may  be  controlled  by  a  court  of  competent  jurisdiction,  whose  decree  may 
require  him  to  sell  at  auction,  and  prescribe  other  special  directions  as  to  the 
sale.5 

Private  Sale  of  Realty  under  statute. — The  assignee's  discretion  in  the  sale  of 
real  estate  is  largely  regulated  by  statute,  and,  acting  under  statutory  authority, 
a  court  may  order  an  assignee  to  sell  real  estate  at  private  sale  and  on  credit.6 

Sale  of  Encumbered  Realty. — And  thus  authorized,  a  court  may  give  an  assignee 
special  directions  as  to  the  sale  of  real  estate  encumbered  by  liens,  and  in  a 
proper  case  may  order  a  resale,  where  he  has  acted  without  such  directions.7 


to  have  been  intended  where  the  orders  did  not 
expressly  provide  for  such  a  sale.  Mastin  v. 
Stoller,  107  Mo.  317. 

1.  An  authority  in  the  deed  "  to  appoint  an 
attorney,  one  or  more,  under  them  the  said  as- 
signees, with  full  power,  etc.,"  gives  the  as- 
signees no  power  to  delegate  their  trust.  Nye 
V.  Van  Husan,  6  Mich.  329,  74  Am.  Dec.  690. 
See  also  Clark  v.  Wilson,  53  Miss.  119. 

For  Full  Discussion  of  this  topic,  see  the  titles 
Agency,  vol.  1,  p.  977;  Trusts  and  Trus- 
tees. 

2.  North  River  Bank  v.  Schumann,  63  How. 
Pr.  (N.  Y.  Supreme  Ct.)  476;  Halstead  v. 
Gordon,  34  Barb.  (N.  Y.)  422. 

Statutory  Provisions. — The  Arkansas  statute 
providing  that  property  assigned  for  the  bene- 
fit of  creditors  shall  be  sold  at  public  auction 
within  one  hundred  and  twenty  days  after  the 
execution  of  the  bond  required  of  the  assignee, 
is  held  to  be  mandator)-.  Jaffray  v.  McGehee, 
107  U.  S.  361,  folloruivg  Raleigh  v.  Griffith,  37 
Ark.  150. 

Under  the  North  Carolina  Act  of  1893  xs 
unlawful  for  an  assignee  to  sell  any  of  the  as- 
signed property  within  ten  days  after  the  as- 
signment is  registered,  with  the  exception  of 
perishable  property. 

The  Ohio  assignment  act  (Rev.  Stat.  1889) 
requires  the  assignee  to  sell  either  for  cash  or 
on  such  other  terms  as  the  court  may  order,  at 
public  auction  or  private  sale,  at  not  less  than 
two-thirds  of  the  appraised  value. 

3.  Greenleaf  v.  Queen,  1  Pet.  (U.  S.)  138. 

4.  Hart  v.  Crane,  7  Paige  (N.  Y.)  37. 

5.  Court  ControUing  Discretion. — Brooks  v. 
Peck,  38  Barb.  (N.  Y.)  519. 

In  Alabama,  after  the  court  of  chancery  has 
taken  jurisdiction  of  the  trust,  it  has  the  power 
to  order  the  sale  of  the  assigned  property,  and 
such  power  extends  over  a  leasehold  interest. 
Louisville  Mfg.  Co.  v.  Brown,  101  Ala.  273. 

Where  real  estate  was  three  times  appraised 
and  twice  advertised  and  offered  for  sale,  and 


remained  unsold  for  want  of  bidders,  and  the 
court  then  ordered  it  to  be  sold  at  not  less 
than  fifteen  thousand  dollars,  which  was  less 
than  two-thirds  of  the  appraised  value,  it  was 
decided  on  appeal  that  the  court  committed 
no  error.    Bell  v.  Duduit,  40  Ohio  St.  330. 

In  Kentucky  it  is  held  that  the  chancellor 
has  no  power,  at  the  instance  of  a  creditor,  to 
decree  the  sale  of  property  owned  jointly  by 
the  debtor  with  another  as  provided  by  sec- 
tion 490  of  the  Civil  Code.  Hill  v.  Corn- 
wall, 95  Ky.  512. 

6.  1  Ind.  Rev.  Stat.  1876,  p.  144,  §  10,  as 
amended,  authorizes  the  court  to  order  a 
private  sale  of  the  debtor's  real  estate  on 
credit  for  not  more  than  two  years  from  the 
sale. 

The  Circuit  Court  of  a  county,  where  a 
debtor  who  has  made  a  voluntary  assignment 
resides,  has  jurisdiction  to  order  the  sale  and 
conveyance  of  land  in  another  count)'.  Law- 
son  v.  De  Bolt,  78  Ind.  563. 

7.  Conversion  Dates  from  Confirmation. — 
Where  a  sale  is  made  under  the  provisions  of 
the  Pennsylvania  Act  of  February  17,  1876,  en- 
titled "  an  act  to  enable  assignees  for  the 
benefit  of  creditors  to  make  sales  of  real  estate 
encumbered  by  liens,"  the  date  of  the  con- 
firmation of  the  sale  is  the  day  when  the  land 
is  converted  into  money,  and  the  liens  thus 
discharged  must  be  paid  according  to  their 
priority  on  that  day.  Tomlinson's  Appeal, 
90  Pa.  St.  224.  Compare  Herbst's  Appeal,  90 
Pa.  St.  353. 

Discharge  of  Liens. — By  the  final  confirmation 
of  a  sale,  made  by  an  assignee  for  the  benefit  of 
creditors,  under  the  Pcnnsylratiia  Act  of  Feb- 
ruary 17, 1876,  the  land  isconverted  into  money 
as  of  that  date,  and  at  the  same  time  discharged 
from  all  such  existing  liens  as  are  intended  to 
be  divested  by  the  sale ;  and  the  liens  so 
divested  are  to  be  paid  out  of  the  proceeds  of 
sale,  according  to  their  priority,  on  the  day 
of  confirmation,  with  interest  to  that  date. 
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Rights  of  Assignee. 


Assignees  to  Join  in  Conveyance  of  Realty. — All  of  the  assignees  who  have  accepted 
must  join  in  conveying  the  assigned  real  property  if  they  are  alive.1 

Injunctions  against  Sales. — Where  mortgaged  property  in  the  hands  of  an 
assignee  is  threatened  to  be  sold  under  the  assignment,  to  the  injury  of  the 
mortgagee,  such  sale  may  be  enjoined  until  the  debt  secured  by  the  mortgage 
becomes  due.2 

Sale  of  Debts  Due  Assignor. — Ordinarily  the  assignee  should  not  sell  the  debts 
owing  to  the  assignor,  but  should,  if  possible,  collect  them.3 

b.  NOTICE  OF  SALE. — If  the  assignee  sells  at  public  auction  he  should  give 
the  creditors  notice,  so  that  they  may  attend  and  see  that  the  property  is  not 
sacrificed.4  Under  a  statute  providing  that  the  assignee  "  shall  give  at  least 
thirty  days'  notice"  of  the  sale  of  the  trust  estate,  a  deed  providing  for  a  sale 
upon  a  shorter  notice  has  been  declared  void.5  Where  the  length  of  notice 
of  the  sale  is  discretionary  with  the  assignee,  a  reasonable  notice  must  be  given, 
and  a  sale  of  valuable  property  without  any  notice  is  evidence  of  fraud.6 

c  Assignee  Not  to  Buy  at  His  Own  Sale. — The  assignee  cannot 
purchase  at  his  own  sale,  unless  expressly  allowed  to  buy  by  the  order  of  sale.7 


Where  the  liens  due  and  payable  presently 
are  sufficient  in  amount  to  exhaust  the  pur- 
chase money,  the  sale  should  be  for  cash,  un- 
less all  parties  interested  unite  in  requesting 
a  time  sale.  Where  there  is  a  time  sale  carry- 
ing interest,  as  the  installments  of  principal 
fall  due,  the  interest  thereon  should  be  divided 
pro  rata  among  the  creditors,  in  proportion 
to  the  amount  each  was  entitled  to  receive 
out  of  the  principal.  Burkholder's  Appeal,  94 
Pa.  St.  522. 

Resale. — Where  an  assignee  sells  assigned 
realty  without  an  order  of  court,  the  court  of 
Common  Pleas  has  jurisdiction  by  bill  in 
equity  to  restrain  a  conveyance  and  order  a 
resale  on  the  ground  of  improper  conduct  by 
the  assignee.  Glenn  v.  Mickey,  130  Pa.  St. 
586. 

Reference  as  to  Necessity  of  Selling  Realty. — 

Where  the  assignee  denies  the  necessity  of 
selling  all  the  realty  which  is  in  parcels,  such 
a  sale  should  not  be  ordered  without  a  reference 
to  a  commissioner  to  determine  such  neces- 
sity. McCloskey  v.  Standard  Oil  Co.  (Ky. 
1894),  26  S.  W.  Rep.  noi. 

Account  of  Sale. — An  assignee,  under  an  as- 
signment for  the  benefit  of  creditors,  can,  un- 
der the  Pennsylvania  Act  of  April  20,  1876, 
be  compelled  to  file  an  account,  if  the  prop- 
erty has  been  sold,  whether  before  or  since  the 
passage  of  the  act.  De  Leon's  Estate,  n 
Phila.  (Pa.)  286. 

Sale  in  Blocks  of  Blended  Realty  and  Person- 
alty.— In  Handy's  Estate,  167  Pa.  St.  552, 
where  the  assignor's  estate  was  a  remainder 
after  the  termination  of  his  mother's  life  estate 
and  consisted  of  blended  realty  and  personalty 
passing  under  a  will,  and  the  appraised  value 
of  both  showed  a  small  margin  in  the  amount 
of  the  assignor's  interest  over  the  incum- 
brances, it  was  held  that  there  was  such  an 
element  of  uncertainty  as  would  give  the  court 
jurisdiction  to  decree  a  sale  of  both  realty  and 
personalty  in  blocks  under  the  Act  of  1876, 
though  that  act  did  not  in  terms  provide  for 
sales  of  personalty  ;  that  such  a  sale  might  be 
ordered  where  the  clear  equities  of  the  case 
required  it. 
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1.  Transfer  by  All  the  Assignees. — In  a  sale  of 
the  trust  estate,  a  purchaser  cannot  safely  dis- 
pense with  a  concurrence  of  all  the  assignees, 
though  one  may  have  attempted  to  disclaim 
after  acceptance,  and  though  he  may  have  re- 
leased his  estate  to  his  cotrustees ;  all  must 
unite  in  a  transfer,  and  a  deed  by  one  or  more, 
while  another  who  does  not  join  is  living,  is 
invalid.    Brennan  v.  Willson,  71  N.  Y.  502. 

2.  Ades  -'.  Levi,  137  Ind.  506. 

3.  Debts  Due  Assignor. — Churchill  -'.  Hill,  59 
Ark.  54. 

4.  Notice  of  Sale  to  Creditors. — Hart  v.  Crane, 
7  Paige  (N.  Y.)  37.  See  also  Minuse  v.  Cox, 
5  Johns.  Ch.  (N.  Y.)  441,  9  Am.  Dec.  313; 
Johnston  -'.  Eason,  3  Ired.  Eq.  (N.  Car.)  330. 

In  Haynes  v.  Crutchfield,  7  Ala.  189,  it  was 
held  that  where  the  trustee  was  authorized  to 
prescribe  the  length  of  time  for  which  the 
same  should  be  advertised,  the  failure  to 
notify  any  of  the  creditors  of  the  time  and 
place  would  not  warrant  the  inference  that  as 
to  one  of  the  creditors  secured  who  attended 
the  sale  and  purchased  the  property,  the  sale 
was  fraudulent;  and  that  the  grantor  who  as- 
sented to  and  was  present  at  the  sale  could 
not,  upon  that  ground,  defeat  an  action  by  the 
purchaser  for  the  recovery  of  the  articles  sold. 

In  Illinois  no  sale  of  any  real  estate  belong- 
ing to  the  assigned  estate  shall  be  made,  ex- 
cept on  such  notice  as  is  required  in  case  of 
sales  of  real  estate.  111.  Rev.  Stat.  18^9,  p. 
120,  §  11. 

The  New  Jersey  Laws  of  1S94,  c.  244,  pro- 
vide that  an  assignee's  sale  of  realty  shall  not 
be  invalidated  by  reason  of  his  failure  to  ad- 
vertise. 

5.  Rice  v.  Frayser,  24  Fed.  Rep.  460  (con- 
struing the  Arkansas  statutes). 

6.  Hays  v.  Doane,  11  N.  J.  Eq.  84. 

For  a  Full  Discussion  of  this  subject,  see  the 
title  Trusts  and  Trustees. 

7.  Assignee  may  Not  Purchase  at  Sale. — This 
is  the  general  rule  applicable  to  trustees,  auc- 
tioneers, and  assignees  in  bankruptcy.  Gal- 
latian  v.  Cunningham,  8  Cow.  (N.  Y.)  361. 

An  assignee,  who  buys  in  property  of  the 
assigned  estate  at  a  sale  on  an  execution,  will 
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10.  Duty  as  to  Incumbrances — Taxes.— Pending  an  opportunity  to  sell,  it  is 

the  assignee's  duty  to  keep  down  incumbrances  on  real  estate.1 

As  to  Taxes. — The  rule  in  many  jurisdictions  is  that  taxes  legally  assessed 
upon  assigned  property  are  a  preferred  claim,  and  should  be  paid  by  the 
assignee  before  making  dividends  to  the  creditors.* 

11.  Duty  to  K«ep  and  Produce  Accounts. — An  assignee  must  keep  clear  and 
accurate  accounts,  and  should  keep  them  separate  from  his  private  accounts.3 

Production  of  Awignor's  Books. — -An  assignee  may  be  compelled  to  produce  the 
assignor's  books  and  papers  in  the  former's  possession  for  inspection  by  the 
creditors.4 


be  considered  as  haling  bought  for  the  benefit 
of  the  estate.    Harxifion  v.  Mock,  10  Ala.  185. 

When  Assignee  En.:i  Claim  against  Estate. — The 
assignee  in  a  general  assignment  should  not 
be  allowed  to  bid  at  a  sale  of  property  of  the 
assigned  estate,  merely  because  he  makes 
claim  against  thf  estate  of  an  indebtedness  to 
himself,  which  is  disputed  by  the  assignor, 
and  the  validity  and  amount  of  which  have 
not  been  determined.  Matter  of  Black,  13 
Daly  (N.  Y.)  21.  Here  Allen,  J.,  said:  "The 
doctrine  of  the  general  disability  of  a  trustee 
to  become  a  purchaser  at  a  sale  of  the  trust 
estate  has  been  well  settled.  The  rule  laid 
down  on  that  subject  in  the  case  of  Davoue  v. 
Fanning,  2  Johns.  Ch.  (N.  Y.)  252,  has  been 
followed  in  every  case  from  the  date  of  that 
decision  to  the  present  time." 

Even  though  the  Sale  Ee  a  Judicial  One,  and 
made  without  his  procurement,  he  should  not 
be  a  buyer,  except  expressly  allowed  to  buy  by 
the  order  of  sale.  Chapin  v.  Weed,  Clarke 
Ch.  (N.  Y.)  464. 

For  a  Full  Discussion  of  this  branch  of  the 
subject,  see  the  title  Trusts  and  Trustees. 

1.  Duty  to  Keep  Down  Incumbrances. — Rents 
issuing  out  of  land  which  has  been  assigned 
for  the  benefit  of  creditors,  subject  to  incum- 
brances, should  be  appropriated  by  the  as- 
signee to  the  payment  of  principal  and  interest 
on  those  prior  liens  which  would  be  entitled 
to  the  proceeds  of  the  land  if  sold.  Wolf's 
Appeal,  106  Pa.  St.  545. 

2.  Assignee's  Duty  as  to  Taxes. — Marathon 
County  V.  Barnes,  86  Wis.  663. 

An  assignee  for  the  benefit  of  creditors  is 
not  required,  pending  an  action  for  the  fore- 
closure of  a  mortgage  made  by  his  assignor, 
where  the  mortgagees  have  possession  of  the 
mortgaged  lands  through  a  receiver,  to  pay 
taxes  in  arrears  when  the  mortgaged  lands  are 
insufficient  security.  Matter  of  Lewis,  59 
How.  Pr.  (N.  Y.  Ct.  App.)  251,  affirmed  81 
N.  Y.  421.  As  to  priority  of  taxes,  see  supr <7, 
this  title,  Effect  of  Assignments . 

Personal  Property  in  the  hands  of  an  assignee 
is  subject  to  seizure  and  sale  for  taxes  due  on 
realtv  just  as  it  was  in  the  hands  of  the 
assignor,  and  an  assignee  is  justified  in  paying 
taxes  on  realty  mortgaged  beyond  its  value, 
the  payment  being  regarded  as  made  for  the 
preservation  of  the  personal  property.  Wynne 
v.  Simmons  Hardware  Co.,  67  Tex.  40. 

In  Indiana  the  assignee  is  not  liable  to  pay 
taxes  on  land  sold  by  him  unless  ordered  by 
the  court  having  jurisdiction  of  the  assigned 
estate  to  sell  the  land  discharged  of  liens. 
Burns  v.  Gavin,  118  Ind.320. 


Protecting  Purchaser  against  Taxes. — While 

ordinarily  it  is  the  duty  of  an  assignee  to  pro- 
tect a  purchaser  against  taxes,  if  the  property 
is  sold  subject  to  the  taxes  the  rule  is  other- 
wise, even  though  the  purchaser  was  ignorant 
that  certain  taxes  constituted  a  lien.  Brown 
v.  Kiene,  72  IoVva  342. 

A  Claim  for  Personal  Taxes  against  the  as- 
signor is  not  entitled  to  priority  over  other 
claims,  unless  preferred  by  the  assignment  or 
by  statute.  Matter  of  De  Frece,  6  Misc.  Rep. 
(N.  Y.  C  PI.)  274. 

3.  Duty  as  to  Accounts. — If  he  neglects  to 
keep  regular  accounts,  or  mingles  the  trust 
funds  with  his  own,  he  will  be  charged  interest. 
Spear  v.  Tinkham,  2  Barb.  Ch.  (N.  Y.)  an. 

Where  an  assignee  has  kept  an  account  of 
his  expenses,  but  none  of  his  receipts,  the  pre- 
sumptions should  be  strongly  against  him,  and 
obscurities  and  doubts  should  operate  to  his 
disadvantage.  Blauvelt  v.  Ackerman,  23  N.  J. 
Eq.  495.  To  same  effect  see  M'Dowell  v. 
Caldwell,  2  McCord  Eq.  (S.  Car.)  59,  16  Am. 
Dec.  635. 

The  North  Carolina  Act  of  1S93  requires  the 
assignee  to  file  in  court,  every  three  months,  a 
sworn  account  of  receipts  and  disbursements, 
and  within  twelve  months  a  final  account  of 
his  administration. 

In  Florida  the  assignee  shall  semi-annually, 
as  long  as  is  necessary,  file  his  sworn  state- 
ment in  the  office  of  the  Circuit  Court  clerk 
of  all  his  doings  and  financial  transactions  as 
assignee.    Fla.  Rev.  Stat.  1891,  §  2313. 

In  Indiana  the  assignee  is  required  by  stat- 
ute, six  months  after  accepting  the  trust,  to  re- 
port under  oath  showing  cash  on  hand  and 
amounts  collected,  claims  presented,  and  those 
allowed  and  disallowed.  Ind.  Rev.  Stat.  1888, 
§  2672. 

For  the  assets  which  came  into  the  hands  of 
an  agent  appointed  by  creditors  under  the 
South  Carolina  Assignment  Act,  his  executrix 
is  liable  to  account.  Mclntyre  v.  McClena- 
ghan,  12  S.  Car.  1S5.  See  the  title  Trusts 
and  Trustees. 

As  to  the  Final  Accounting  by  the  assignee, 
see  the  title  Assignment  for  Benefit  of 
Creditors,  in  2  Encyc.  of  Pleading  and 
Practice  917. 

4.  Inspection  of  Books  by  Creditors. — Matter 
of  Bryce,  56  How.  Pr.  (N.  Y.  C.  PI.)  359;  In- 
graham  v.  Coxe,  1  Ashm.  (Pa.)  38.  In  the 
latter  case  it  was  held  that  under  the  Pennsyl- 
vania Act  of  1818,  entitled  "an  act  to  compel 
assignees  to  settle  their  accounts,"  and  re- 
pealing the  similar  Act  of  1774,  the  Com- 
mon Pleas  had  power  to  compel  assignees  to 
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12.  Assignee  Not  to  Profit  by  His  Position. — An  assignee  who  is  a  creditor  can 
gain  no  advantage  by  his  position.  He  cannot  make  bargains  profitable  to 
himself  but  prejudicial  to  the  estate  or  the  creditors.1  He  cannot,  to  his 
private  gain,  speculate  with  the  funds  of  the  assigned  estate  by  buying  in  the 
claims  of  creditors  at  a  discount.2 

13.  Right  to  Reimbursement. — The  assignee  is  entitled  to  be  reimbursed  the 
necessary  and  reasonable  expenses  he  has  incurred  in  the  preservation  of  the 
assigned  property  and  in  the  execution  of  his  trust,3  even  though,  without  his 


submit  to  the  inspection  of  creditors  the 
books  and  papers  which  came  to  them  from 
the  assignor. 

The  creditors  have  an  absolute  right  to  ex- 
amine into  the  affairs  of  the  assignors,  and 
for  that  purpose  to  inspect  their  books.  The 
inspection  need  not  be  made  by  the  creditor 
personally.  He  may  designate  some  one  to 
make  it  for  him,  and  it  cannot  be  an  objection 
that  the  person  so  designated  is  an  expert. 
Matter  of  Isidor,  59  How.  Pr.  (N.  Y.  C.  PI.)  98. 

1.  Assignee  Making  Profit  from  His  Position. — 
Clark  v.  Stanton,  24  Minn.  232. 

Waiver  of  Specific  Lien. — By  accepting  the 
trust  an  assignee  waives  any  specific  lien  he 
may  have  on  the  property,  and  must  take  ac- 
cording to  the  stipulations  of  the  deed.  Har- 
rison v.  Mock,  10  Ala.  185. 

2.  Ralston's  Appeal,  169  Pa.  St.  254. 

If  an  Assignee  Buys  in  the  Claim  of  Creditors 
at  a  Discount,  from  the  funds  of  the  estate,  he 
cannot  personally  claim  any  benefit  from  the 
transaction ;  if  there  is  a  balance  remaining, 
the  creditors  are  entitled  to  it,  though  they 
have  transferred  their  claims  for  less  than 
their  face  value.  Matter  of  Coffin,  10  Daly 
(N.  Y.)  27. 

Illustrations. — An  assignee  induced  many  of 
the  creditors  to  release  their  claims  for  a  per- 
centage in  cash,  by  representing  that  they 
would  probably  obtain  less  if  he  exercised  his 
right  of  withholding  payment  for  the  time  al- 
lowed by  law,  and  paid  such  percentage  from 
the  assets  of  the  estate.  As  it  appeared  that 
he  took  an  assignment  of  the  claims  in  the 
name  of  another  person,  with  the  intention  of 
making  money  for  himself,  it  was  held  that  he 
was  liable  for  the  balance  in  his  hands  at  the 
instance,  not  only  of  any  creditor  who  as- 
signed, but  of  any  who  had  not.  Matter  of 
Marquand,  57  How.  Pr.  (N.  Y.  C.  PI.)  477. 

In  Matter  of  Hyman,  14  Daly  (N.  Y.)  375, 
the  verified  account  of  the  assignee  stated 
that  he  had  paid  a  dividend  of  thirty-two  per 
cent,  to  the  creditors.  On  the  accounting  it 
appeared  that  he  had  purchased  more"  than 
one-fourth  of  such  claims  at  twenty-five  per 
cent.,  having  them  transferred  to  persons  in 
his  employ,  and  that  he  or  the  assignors  had 
secured  the  difference  of  seven  per  cent.  It 
was  held  that  for  such  attempt  to  cheat  the 
creditors  he  should  be  denied  commissions, 
that  the  claims  should  be  allowed  only  to  the 
amount  he  had  paid  for  them,  and  that  he 
should  not  be  allowed  the  expense  of  continu- 
ing the  business,  it  not  appearing  that  the 
estate  was  thereby  benefited. 

An  attorney  of  the  assignor  and  of  the  as- 
signee in  a  general  assignment  for  the  benefit 
of  creditors  has  no  equitable  right  to  purchase 


demands  against  the  assignor  at  a  reduced  rate, 
and  charge  his  estate  with  the  par  value  of  the 
claims,  where  he  knows  at  the  time  he  pur- 
chases such  claims  that  the  estate  is  solvent 
and  able  to  pay  in  full  all  it  owes;  and  the  as- 
signee will  not  be  allowed  upon  his  accounting 
the  sums  paid  to  such  attorney  in  excess  of  the 
sums  paid  by  the  latter  on  account  of  such 
claims,  where  the  assignee  is  chargeable  with 
constructive  notice  of  the  facts  in  relation  to 
the  transaction,  by  reason  of  the  fact  that  he  is 
a  partner  of  such  attorney.  Sutliff  v.  Clunie 
(Cal.  1894),  37  Pac.  Rep.  224. 

3.  Assignee's  Right  to  Reimbursement. — Canal 
Bank  v.  Cox,  6  Me.  395;  Andrews  v.  Ludlow. 
5  Pick.  (Mass.)  28;  Butt  v.  Peck,  1  Daly  (N.Y.j 
83;  Iselin  v.  Dalrymple,  27  How.  Pr.  (N.  Y. 
Super.  Ct.)  137;  Vernon  -'.  Morton,  8  Dana 
(Ky.)  247. 

Although  an  Assignment  is  Set  Aside,  yet  the 

assignee  should  be  indemnified  for  his  expend- 
itures made  in  good  faith  and  in  execution 
of  his  trust,  tending  to  preserve  the  property, 
such  as  expenses  of  harvesting  crops  grown 
upon  land  embraced  in  the  assignment,  or 
discharging  liens  upon  it.  Colburn  v.  Mor- 
ton, 1  Abb.  App.  Dec.  (N.  Y.)  378. 

Assignment  Void  on  Its  Face. — In  Wilson  v. 
Marion,  147  N.  Y.  589,  Bartlett,  J.,  said:  "A 
general  assignee  is  competent  to  deal  with 
the  assets  of  the  estate  under  an  assignment 
fraudulent  and  void  upon  its  face ;  and  if  he 
pays  money  to  bona  fide  creditors  of  the  as- 
signor he  will  be  protected,  provided  he  does 
it  in  good  faith  and  before  any  other  creditor 
has  obtained  a  lien  upon  the  money.  National 
Butchers,  etc.,  Bank  -'.  Hubbell,  117  N.  Y. 
397,  15  Am.  St.  Rep.  515.  This  is  for  the 
reason  that  he  is  only  doing  what  the  assignor 
might  have  done  had  no  assignment  been  ex- 
ecuted;  in  other  words,  the  assignment  is 
valid  as  between  the  parties.  " 

Clerk  Hire. — The  personal  property  of  an 
estate  assigned  for  creditors  was  subject  to 
the  liens  of  executions  issued  prior  to  the  as- 
signment. By  agreement  with  the  execution 
creditors  and  sheriff  the  assignee  took  charge 
of  the  goods,  made  sale  of  them  as  the  sheriff- 
agent,  and  accounted  to  him  as  such  ;  as  the 
proceeds  were  not  sufficient  to  satisfy  the  ex- 
ecutions, it  was  held  that  unsecured  creditors 
had  no  standing  to  except  to  the  assignee's 
account  for  clerk  hire  and  expenses  in  con- 
verting the  goods  into  money,  and  the  fact 
that  one  of  the  execution  creditors  issued  an 
alias  writ  and  sold  the  realty  was  not  to  be 
treated  as  an  abandonment  of  his  right  under 
his  former  writ  to  receive  payment  out  of  the 
proceeds  of  the  goods  sold.  Mathews'  Estate, 
144  Pa.  St.  139. 
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fault,  the  assignment  may  have  been  set  aside,  or  superseded  by  subsequent 
proceedings  in  bankruptcy.1  And  such  reasonable  expenses  should  be  repaid 
to  the  assignee,  though  not  provided  for  by  the  assignment.2 

Right  Lost  by  Fraud. — But  if  an  assignment  has  been  vacated  for  actual  fraud 
on  the  part  of  both  assignor  and  assignee,  it  must  be  treated  as  affording  no 
ground  of  reimbursement  to  the  assignee.3 

For  Fees  Paid  Attorneys. —  This  rule  as  to  reimbursement  applies  also,  with 
some  qualification,  to  attorneys'  fees  paid  by  the  assignee  in  the  execution  of 
his  trust,  upon  proof  of  the  necessity  and  value  of  the  attorneys'  services.4 


Property  Subject  to  Liens. — In  State  Nat. 
Bank  v.  Louisville  Bagging  Co.  (Ky.  1895), 
33  S.  W.  Rep.  101,  where  the  assignee,  know- 
ing that  the  assigned  estate  was  subject  to 
liens  to  an  amount  exceeding  its  value,  went 
into  equity  for  a  settlement  of  the  trust,  it 
was  adjudged  that  the  property  so  encum- 
bered was  not  chargeable  with  any  costs 
which  would  not  necessarily  have  been  in- 
curred by  the  lien  holders  had  no  suit  been 
instituted  by  the  assignee. 

1.  In  Case  of  Subsequent  Bankruptcy. — Upon 
the  setting  aside  of  a  voluntary  assignment,  as 
in  violation  of  the  bankruptcy  law,  the  ex- 
pense of  taking  care  of  the  property  by  the 
assignee,  prior  to  the  bringing  of  the  suit, 
should  be  allowed  if  reasonable  in  amount; 
so  should  the  assignee's  payments  for  services 
of  counsel,  if  made  in  good  faith,  to  the  time 
of  his  receiving  notice  of  an  intention  to  at- 
tack the  assignment  as  a  violation  of  the  bank- 
rupt law.  Havemeyer  v.  Loeb,  5  Abb.  N. 
Cas.  (U.  S.  Dist.  Ct.)  338. 

If  a  debtor  assigns  all  his  property  to  a  trus- 
tee for  creditors,  and  his  assignee  in  insolvency 
afterwards  appointed  avoids  the  assignment, 
the  trustee  may  retain  out  of  the  property  as- 
signed, or  the  proceeds  thereof,  enough  to 
reimburse  himself  for  any  necessary  and  rea- 
sonable expenditures  made  by  him  in  good 
faith  in  carrying  out  the  assignment.  White 
v.  Hill,  148  Mass.  396. 

Upon  setting  aside,  in  bankruptcy  proceed- 
ings, an  assignment  for  creditors  made  in 
good  faith,  the  assignee  maybe  allowed  a  re- 
imbursement of  his  expenses;  but  he  cannot 
be  awarded  compensation  for  services,  except 
so  far  as  the  bankruptcy  court  can  see  that  the 
state  will  not  be  subjected  to  a  double  charge. 
Jn  re  Kurth,  17  Nat.  Bank  Reg.  573. 

2.  Blow  v.  Gage,  44  111.  208;  Sherrill  v. 
Shuford,  6  Ired.  Eq.  (N.  Car.)  228. 

3.  Effect  of  Fraud. — Smith  v.  Wise,  132  N. 
Y.  172.  In  this  case  the  expenditures  in- 
curred by  the  assignee  for  appraising  stock, 
payment  for  legal  services,  rent  of  factory,  etc., 
being  made  in  furtherance  of  the  fraudulent 
scheme,  were  not  allowed  as  credits  to  the 
assignee. 

4.  Attorney's  Fees.— Clark  v.  Sawyer,  151 
Mass.  64. 

Assignees  for  benefit  of  creditors  will  be 
allowed  for  counsel  fees  only  for  services 
properly  requiring  counsel,  and  the  reasona- 
ble necessity  or  special  exigency  for  such 
services  must  appear.  Matter  of  Burbank,  65 
How.  Pr.  (N.  Y.  C.  PI.)  129.  And  see  State 
Nat.  Bank  v.  Louisville  Bagging  Co.  (Ky. 
i&95).  33  S.  W.  Rep.  101. 


An  assignee,  upon  his  accounting,  will  not 
be  allowed  an  attorney's  bill  without  proof  of 
the  necessity  and  value  of  the  attorney's  serv- 
ices. Matter  of  Johnson,  10  Daly  (N.  Y.)  123 ; 
Matter  of  Van  Horn,  10  Daly  (N.  Y.)  131. 

An  assignee,  in  his  accounting,  will  not  be 
allowed  for  an  attorney's  services  in  prepar- 
ing the  inventory  and  bond,  nor  an  attorney's 
retainer,  nor  counsel  fees  for  services  in  re- 
sisting an  application  for  the  assignee's  re- 
moval. Matter  of  Carrick,  13  Daly  (N.  Y.) 
181. 

An  assignee  cannot  charge  the  estate  for 
services  as  an  attorney  rendered  by  himself,  or 
a  firm  of  which  he  is  a  member,  though  some 
of  the  services  were  in  defending  a  proceeding 
for  his  removal  which  it  was  his  duty  as  as- 
signee to  resist.  Matter  of  Maxwell,  66  Hun 
(N.  Y.)  151. 

Attorney's  fees  paid  by  a  receiver  and  as- 
signee, in  successfully  defending  the  assign- 
ment against  persons  who  seek  to  withdraw 
property  from  the  assigned  estate,  may  be 
properly  allowed  him,  and  paid  out  of  the  as- 
signed property.  Perry-Mason  Shoe  Co.  ->. 
Sykes,  72  Miss.  390;  Haydock  Carriage  Co. 
v.  Pier,  78  Wis.  582  ;  Woodruff  v.  New  York, 
etc.,  R.  Co.,  129  N.  Y.  31;  Hunker  v.  Bing, 
9  Fed.  Rep.  277;  White  v.  Hill,  148  Mass. 
398. 

An  assignee  in  charge  of  mortgaged  prop- 
erty is  entitled  to  reasonable  counsel  fees  in 
defending  a  suit  brought  by  the  mortgagee 
for  conversion.  Ingham  v.  Lindemann,  37 
Ohio  St.  218. 

A  assigned  his  property  for  the  benefit  of 
his  creditors,  having  previously  mortgaged 
certain  real  estate  to  B,  which,  with  some 
personal  property,  was  attached  by  C.  By 
agreement  between  the  parties,  the  property 
was  sold  by  the  assignee,  and  the  money  held 
to  await  the  suit  of  C,  which  was  decided  in 
his  favor.  The  real  estate  sold  for  less  than 
the  mortgage,  and  the  personalty  for  less  than 
the  judgment.  It  was  held  that,  as  against 
attached  property,  the  assignee  could  not 
charge  expenses  of  defending  the  attachment 
suit.  McLain  v.  Simington,  37  Ohio  St. 
660. 

Where  the  necessity  for  the  employment  of 
counsel  by  an  assignee  arises  after  he  has  filed 
his  account,  on  objection  by  a  creditor  to  it, 
leave  may  be  granted  to  him  to  submit  an  affi- 
davit to  the  Special  Term  of  the  reasonableness 
of  the  counsel  fee  charged,  to  which  object- 
ing creditors  should  be  permitted  to  replv. 
Matter  of  Littell,  16  Daly  _(N.  Y.)  379.  See 
supra,  this  title,  Reservations  and  Stipula- 
tions—  Discretionary  Po-vers  to  Assignee. 
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Defenses  of  Suits  by  Assignee — Success  as  Essential. — There  are  cases  holding  that  an 
assignee  should  be  reimbursed  for  legal  expenses  incurred  by  him  in  defending 
an  assignment  only  where  the  defense  was  successful  and  therefore  beneficial 
to  the  assigned  estate.1 

14.  Right  to  Compensation. — In  the  absence  of  misconduct  on  the  part  of  the 
assignee  he  is  entitled  to  a  reasonable  compensation  for  his  services,  which 
usually  takes  the  form  of  commissions.2 

Same  as  Executors.— It  has  generally  been  considered  that  the  compensation 
allowed  to  assignees  should  not  exceed  that  of  executors  for  similar  services.3 


1.  When  Assignee  Defends  Unsuccessfully. — In 

Mayer  v.  Hazard,  49  Hun  (N.  Y.)  222,  coun- 
sel fees  and  assignee's  disbursements  were 
disked  to  be  allowed  out  of  the  assigned  prop- 
erty in  two  classes  of  cases — one  in  which 
the  assignee  had  successfully  resisted  attacks 
upon  the  assignment,  in  which  they  were  al- 
lowed ;  and  one  in  which  the  assignee  had  un- 
successfully resisted  such  attacks,  in  which 
they  were  disallowed.  The  court  say  as  to 
the  latter:  "By  the  judgments  recovered  in 
those  suits,  the  conclusion  was  reached  by  the 
court,  and  sustained  on  appeal,  that  the  as- 
signment was  unlawful  and  fraudulent,  and 
the  defenses  made  by  the  assignee  were  of  no 
service  or  benefit  whatever  to  the  assigned 
estate.  And  where  services  may  be  per- 
formed by  an  assignee  *  *  *  the  authorities 
have  never  proceeded  so  far  as  to  sanction  a 
claim  made  by  him  for  reimbursement,  on  ac- 
count of  such  service,  out  of  the  assigned  prop- 
erty. On  the  contrary,  the  expenditures  al- 
lowed to  him  have  been  limited  to  those  which 
are  incurred  *  *  *  on  behalf  of  the  assigned 
or  trust  estate,  and  also  for  its  benefit.  When 
they  result  otherwise,  and  prove  to  be  dis- 
astrous instead  of  beneficial,  there  the  rule, 
which  is  sanctioned  by  the  authorities  by 
implication,  decidedly  excludes  their  allow- 
ance." 

An  assignee  under  the  Mississippi  code 
regulating  assignments  for  the  benefit  of 
creditors,  who  has  employed  an  attorney  to 
defend  the  assignment  against  cross-petition- 
ing creditors  seeking  to  set  it  aside  upon  the 
ground  of  fraud,  cannot,  upon  the  assignment 
being  declared  void  for  failure  to  comply  with 
the  provisions  of  the  statute,  claim  repay- 
ment out  of  the  assigned  property  of  attor- 
ney's fees  so  expended.  Perry-Mason  Shoe 
Co.  v.  Sykes,  72  Miss.  390.  In  this  case 
Whitfield,  J.,  said  :  "  The  true  test,  therefore, 
as  to  whether  expenses  incurred  by  an  assignee 
and  compensation  claimed  by  him  for  services 
rendered,  whether  by  himself  or  his  attorneys, 
are  to  be  allowed  out  of  the  estate  assigned,  is 
not  whether  the  assignment  was  set  aside  for 
actual  fraud  of  the  assignor,  of  the  assignee,  or 
of  both,  or  for  failure  to  comply  with  some  re- 
quirement of  law,  statute  or  common,  but  is  to 
be  found  solely  in  the  nature  and  character  of 
such  expenses  and  such  services  as  affecting 
beneficially  or  injuriously  such  estate.  *  *  * 
This  is  the  principle  of  Thompson  v.  Phenix 
Ins.  Co.,  136  U.  S.  295.  Of  such  a  test  no 
party  can  complain.  Founded  in  reason, 
working  out  right,  it  must  be  sound  law;  and, 
as  seen,  it  is  the  clear  and  well-settled  result 
•of  ay  well-considered  authorities,  including 


Memphis  Grocery  Co.  v.  Leach,  71  Miss. 
96?-" 

Where  an  assignee  employs  counsel  to  sus- 
tain the  validity  of  a  claim  against  the  assigned 
estate  which  he  has  paid,  knowing  it  to  be  un- 
just, he  cannot,  if  unsuccessful,  charge  the  es- 
tate with  the  counsel  fees.  Sutliff  Clunie 
(Cal.  1894),  37  Pac-  R-eP'  224- 

2.  Compensation — When  Allowed. — While  the 
Court  of  Common  Pleas  is  not  bound  to  allow 
commissions  to  an  assignee,  it  will  allow  them 
except  in  cases  of  fraud  or  misconduct.  Mat- 
ter of  Rauth,  10  Daly  (N.  Y.)  52. 

An  assignee  for  the  benefit  of  creditors  who 
has  violated  no  duty,  but  is  removed  because 
of  his  domestic  relations  being  such  as  to  make 
it  probable  that  his  feelings  might  conflict  with 
his  duty,  is  entitled  to  his  commissions,  and  to 
the  cost  of  the  proceeding  under  which  he  is 
removed.  Matter  of  Schlang,  66  How.  Pr.  (N. 
Y.  C.  PI.)  199. 

Mere  Carelessness  in  Keeping  Accounts. — The 
fact  that  an  assignee  has  been  careless  in 
keeping  his  accounts  and  the  inventory  and 
books  of  the  assigned  estate  is  not  a  sufficient 
reason  for  depriving  him  of  all  compensation 
for  his  services.    In  re  Joslin,  101  Mich.  499. 

Creditors  Estopped  to  Refuse  Compensation. — 
The  manager  of  a  corporation  which  has  con- 
veyed its  property  and  business  to  a  trustee 
to  continue  the  business  for  a  time  for  the 
benefit  of  creditors  has  no  authority  on  behalf 
of  the  corporation  to  contract  with  the  trustee 
as  to  the  latter's  compensation.  But  if  the 
trustee,  together  with  a  majority  of  the  direct- 
ors and  stockholders,  and  without  objection 
from  the  minority,  carries  on  the  business,  the 
corporation  cannot  afterwards,  on  reorganiza- 
tion, deprive  the  trustee  of  a  reasonable  com- 
pensation for  his  services.  State  -'.  Me  Far- 
land  (Tenn.  Ch.  1895),  35  S.  W.  Rep.  1007. 

Where  the  Assignee  Is  the  First  Preferred 
Creditor  in  an  assignment  giving  preferences 
in  the  order  named,  and  the  assets  are  insuf- 
ficient to  pay  all,  he  is  not  entitled  to  com- 
pensation from  the  fund  for  his  services. 
Greeley  v.  Percival,  21  Fla.  535. 

Void  Agreement.— While  the  assignees  are 
entitled  to  a  reasonable  compensation  for 
their  services,  they  may  not  agree  among 
themselves  that  one  of  their  number  shall 
make  necessary  purchases  and  sales  for  a  com- 
mission.   Kinney  v.  Heatley,  13  Oregon  35. 

3.  Rule  Similar  to  that  Concerning  Executors. 
— Bodley  t1.  Goodrich,  7  How.  (U.  S.)  276; 
Keteltas  v.  Wilson,  36  Barb.  (N.  Y.)  298; 
Barney  v.  Griffin,  2  N.  Y.  365;  Meacham  v. 
Sternes,  9  Paige  (N.  Y.)  398;  Wynkoop  v. 
Shardlow,  44'  Barb.  (N.  Y.)  84;  Campbell 
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Rights  of  Assignee. 


Grading  tho  Compensation. — And  it  has  been  said  that  his  compensation  may  be 
graded  according  to  the  attention  he  has  given  to  his  trust.1 

Commissions. — A  statutory  provision  that  the  assignee  shall  receive  a  commis- 
sion "  on  the  whole  sum  which  will  have  come  into  his  hands,"  refers  to  the 
money  actually  received,  not  to  the  property  assigned.2 

Where  the  Assignment  Is  Fraudulent. — The  general  rule  is  that  an  assignee  will  not 
be  allowed  commissions  where  the  deed  is  declared  void  for  fraud  on  the  part  of 
the  assignor.3  But  this  rule  has  sometimes  been  modified.  Thus  an  assignee 
was  held  entitled  to  statutory  commissions  who  had  been  treated  as  an  assignee 
by  the  court  up  to  the  time  of  the  appointment  of  a  receiver,  though,  on 
appeal,  the  assignment  was  subsequently  set  aside  for  fraud  by  the  assignor  in 
which  the  assignee  did  not  participate.4 


v.  Woodworth,  24  N.  Y.  304;  Eyre  v.  Beebe, 
38  How.  Pr.  (N.  Y.  Supreme  Ct.)  333. 

In  New  Jersey  the  commissions  allowed  to 
an  assignee  are  generally  about  the  same  as 
are  allowed  to  executors.    Sliker  v.  Fisher, 

45  N-  J-  EQ-  *32- 

An  assignee's  compensation  for  his  services 
may  be  reduced  so  as  to  conform  to  that  al- 
lowed to  executors.  Howell  v.  Moores,  127 
111.  67. 

1.  Grading  the  Compensation. — The  compen- 
sation of  an  assignee,  though  not  culpably 
negligent,  may  be  graded  according  to  the 
attention  he  has  given  to  his  duties  as  such. 
Slater  v.  Stevens  County  Bank,  12  Wash.  488. 
In  this  case  the  court  on  appeal  cut  down  the 
referee's  allowance  of  two  thousand  five  hun- 
dred dollars  to  one  thousand  two  hundred 
and  fifty  dollars. 

2.  Where  Assignor  Effected  a  Composition. — 
Matter  of  Hulburt,  89  N.  Y.  259.  In  this  case 
an  assignee  for  the  benefit  of  creditors  made 
certain  sales  and  collections,  after  which  the 
assignor  effected  a  compromise  with  his  cred- 
itors. It  was  held  that  as  the  commissions 
on  moneys  which  actually  came  into  the  as- 
signee's hands  afforded  him  a  sufficient  com- 
pensation for  his  services,  he  was  not  entitled 
to  commissions  upon  the  value  of  all  the  as- 
signed property  under  the  statute  relative  to 
assignments. 

Where  Payment  of  a  Claim  Preferred  in  a  gen- 
eral assignment  is  made  by  the  assignee,  partly 
in  cash  and  partly  in  property  of  the  estate 
which  is  accepted  by  the  creditor  in  lieu  of 
cash,  the  assignee  is  entitled  to  commissions 
upon  the  value  of  the  property  so  transferred 
in  lieu  of  cash.  Matter  of  Bassford,  13  Daly 
(N.  Y.)  22. 

California. — Under  the  California  Code, 
2274,  3471,  an  assignee  for  the  benefit  of  cred- 
itors is  entitled  to  commissions,  and  this 
although  the  instrument  of  assignment  is  si- 
lent upon  the  point,  and  provides  for  the  dis- 
position of  all  the  proceeds  of  the  property 
assigned.    Menke  v.  Miller,  56  Cal.  628. 

In  South  Carolina  it  is  held  that  an  assignee 
is  entitled  to  no  other  compensation  than  the 
commissions  allowed  to  him  by  statute  for  re- 
ceiving and  paying  out  money;  he  is  not  al- 
lowed commissions  on  the  fund  turned  over 
by  him  to  the  receiver  appointed  by  the  court. 
Ex  p.  Spragins,  44  S.  Car.  65. 

Assignee  Forcing  Sale.— In  State  Nat.  Bank 
v.  Louisville  Bagging  Co.  (Ky.  1895),  33  S. 


W.  Rep.  101,  the  assignee  of  a  debtor  whose 
property  was  pledged  for  more  than  its  value 
brought  suit  to  settle  the  trust,  and,  refus- 
ing to  turn  over  to  the  pledgees  the  property 
for  which  they  held  warehouse  receipts,  sold 
it  for  less  than  the  amount  it  was  pledged 
to  pay,  the  pledgees  purchasing  the  same,  and 
the  proceeds  being  applied  on  their  claims. 
It  was  held  that  the  assignee  was  not  entitled 
to  commissions  on  such  sales. 

Pennsylvania. — Where  the  fund  arising  from 
an  assignee's  sale  of  real  estate  amounted  to 
sixteen  thousand  five  hundred  and  thirty-five 
dollars,  and  there  was  no  showing  of  special 
trouble,  it  was  held  that  two  and  a  half  per 
cent,  commission  was  a  proper  allowance. 
Brice's  Appeal,  95  Pa.  St.  145. 

In  Waller's  Appeal,  150  Pa.  St.  494,  the 
personal  estate  was  about  three  thousand 
three  hundred  dollars,  and  the  real  estate 
thirty  thousand  dollars,  and  it  was  held  that  a 
commission  of  five  per  cent,  on  the  former  and 
two  and  a  half  per  cent,  on  the  latter  was  not 
excessive,  especially  where  the  assignee  man- 
aged the  estate  for  a  year  at  a  good  profit. 

Three  per  cent,  is  the  proper  compensation 
for  the  labor  of  selling  real  estate  by  an 
assignee  for  the  benefit  of  creditors,  unless 
there  is  extraordinary  trouble.  Gump's  Estate, 
13  Phila.  (Pa.)  495. 

Collection  of  Assigned  Accounts. — A  commis- 
sion of  twenty  per  cent,  for  the  collection  of 
assigned  accounts  consisting  of  small  bills  of 
account,  which  cause  much  trouble  and  loss 
of  time  in  their  collection,  is  not  unreasonable. 
Wynkoop  v.  Shardlow,  44  Barb.  (N.Y.)  84. 

3.  Deed  Vacated  for  Fraud. — Slingluff  v. 
Smith,  76  Md.  558;  Hunt  v.  Weiner,  39  Ai-k. 
70.  In  re  Cohn,  6  Nat.  Bank.  Reg.  379;  Bart- 
lett  v.  Bramhall,  3  Gray  (Mass.)  257. 

In  Wisconsin  it  is  held  that  an  assignee  un- 
der a  void  assignment,  who  has  acted  in  good 
faith  and  under  direction  of  the  court,  should 
be  allowed  all  such  necessary  disbursements 
as  benefited  or  were  intended  to  benefit  all  the 
creditors,  but  excluding  commissions.  Hay- 
dock  Carriage  Co.  v.  Pier,  78  Wis.  579. 

4.  Ex  p.  Spragins,  44  S.  Car.  65.  Here 
Mclver,  C.  J.,  said:  "The  fact  that  the  deed 
of  assignment  was  afterwards  set  aside  for 
fraud,  in  which  it  is  not  even  intimated  that 
Mr.  Dial  participated,  and  for  which  he  was 
in  no  wise  responsible,  cannot  affect  the  ques- 
tion. As  we  have  said,  the  deed,  as  between 
himself  and   the  assignor,   was   good,  and 
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15.  Discharge  of  Assignee  and  Sureties. — After  the  final  account  is  settled,  the 
assignee  and  his  sureties  are  entitled  to  be  discharged.  This  right  is  often 
provided  for  by  statute.1 

Accounting  Essential  to  Discharge. — But  until  there  has  been  an  accounting  according 
to  the  statutory  requirements  the  assignee  and  the  sureties  on  his  bond  will 
not  be  discharged,  even  after  a  composition  with  all  the  creditors.2 

Pending  Proceedings  in  Another  Court. — A  court  will  not  discharge  an  assignee 
where  proceedings  in  equity  against  him  for  malversation  are  pending  in 
another  court  of  concurrent  jurisdiction.3 

XIV.  Liabilities  of  Assignee  and  Sureties — 1.  Assignee's  Liability  for  Neglect 
and  Mismanagement. — An  assignee,  in  the  discharge  of  his  trust,  is  bound  to 
exercise  ordinary  diligence  and  prudence,  and  may  be  held  liable  for  such  actual 
loss  of  assets  to  the  assigned  estate  as  was  caused  by  his  culpable  negligence  or 
mismanagement.4 

The  Nebraska  statute  provides  that  when 
proceedings  under  the  trust  are  closed,  the 
court  may  order  a  final  distribution,  and,  upon 
proof  by  the  assignee  that  he  has  obeyed  all 
orders  for  distribution,  he  may  be  discharged. 
Comp.  Stat.  1891,  c.  6,  26,  27.  And  see  Mis- 
souri Rev.  Stat.  1889,  462,463;  Wisconsin 
Annot.  Stat.  1889,  §  1701. 

2.  Accounting  a  Condition  Precedent. — Mat- 
ter of  Yeager,  10  Daly  (N.  Y.)  7;  Matter  of 
Groencke,  10  Daly  (N.  Y.)  17. 

A  composition  deed,  signed  by  the  creditors 
of  one  who  had  made  a  general  assignment 
for  the  benefit  of  creditors,  released  the  debtor, 
and  consented  to  an  assignment  back  to  him 
by  the  assignee,  and  to  the  entry  of  an  order 
without  notice,  discharging  the  assignee  from 
further  trust  and  releasing  his  sureties.  It 
was  held  that  this  was  not  a  consent  to  a  dis- 
charge of  the  assignee  without  an  accounting, 
and  that  an  ex  parte  order  discharging  the  as- 
signee without  an  accounting  was  properiy  va- 
cated on  the  application  of  a  creditor  who  did 
not  consent  to  the  entry  of  the  order.  Matter 
of  Horsfall,  8  Daly  (N.  Y.)  190.  The  appeal  in 
this  case  to  the  court  of  appeals  was  dis- 
missed on  the  ground  that  the  vacating  order 
was  not  appealable.  Matter  of  Horsfalls,  77 
N.  Y.  514. 

Notice  and  Citations. — To  entitle  the  as- 
signee to  a  discharge  upon  a  final  accounting 
before  a  referee,  it  must  be  shown  that  the 
assignee  duly  advertised  for  claims  and  issued 
citations  to  creditors  and  parties  interested .  If 
there  was  a  composition  it  should  be  shown 
who  the  creditors  were,  and  whether  they  all 
signed  the  composition.  Matter  of  Di  ver,  10 
Daly  (N.  Y.)  8;  Matter  of  Lewenthal,  ioDalv 
(N.  Y.)  14;  Matter  of  Merwin,  10  Daly  (N. 
Y.)i3. 

A  Creditor  Who  has  been  Notified  by  tin  as- 
signee for  a  final  settlement  is  concluded  by 
an  order  made  thereon  allowing  the  account, 
directing  distribution,  and  finding  that  such 
assignee  has  faithfully  discharged  the  duties 
of  his  trust,  unless  he  appeals  therefrom. 
Magnus  v.  Sleeper,  69  Wis.  219. 

3.  In  re  Union  Banking  Co.,  12  Phila. 
(Pa.)  214. 

4.  Negligence  and  Mismanagement. — Pinker- 
ton  v.  Brewster,  14  Ala.  315;  Clark  t'.  Craifir, 
29  Mich.  398;  Booth  v.  Connecticut  Mut.  L. 
Ins.  Co.,  43  Mich.  299;  Olmstead  v.  Merrick, 
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under  it  he  assumed  the  performance  of  cer- 
tain duties,  which  the  evidence  shows  he  did 
perform,  not  only  promptly,  but  intelligently, 
and  in  such  a  manner  as  inured  to  the  benefit 
of  the  creditors;  and  the  only  effect  of  the 
decree  setting  aside  the  assignment,  so  far  as 
he  was  concerned,  was  to  sever  his  connec- 
tion with  the  assigned  estate  from  that  time 
forward.  The  next  inquiry  is,  what  is  the 
amount  of  compensation  to  which  Mr.  Dial 
is  entitled?  Regarding  him  as  at  least  a  dc 
facto  assignee,  that  question  is  answered  by 
the  express  terms  of  the  statute  (section  2145 
Rev.  Stat.) ;  and  we  are  unable  to  see  by  what 
authority  a  court  can  go  beyond  this  express 
statutory  provision.  It  will  be  observed  that 
there  is  no  provision  in  the  assignment  law 
which  provides  for  any  extra  compensation  to 
an  assignee  for  any  extraordinary  trouble  in 
the  management  of  the  assigned  estate,  as  there 
is  in  case  of  executors  and  administrators  under 
section  2070  Rev.  Stat.  It  seems  to  us,  there- 
fore, that  there  was  error  in  allowing  the 
assignee  anything  more  than  the  amount  fixed 
by  statute,  to  wit,  five  per  cent,  on  all  money 
actually  collected  by  him  from  the  assets,  and 
two  and  one-half  per  cent,  on  all  money  paid 
out  by  him,  not  including,  however,  the 
amount  turned  over  to  the  receiver  under  the 
order  of  the  court,  for  to  include  that  would 
be  to  subject  that  fund  to  double  commissions. 
See  Floyd  v.  Priester,  S  Rich.  Eq.  (S.  Car.) 
248,  which,  though  not  actually  in  point,  is 
somewhat  analogous." 

In  Vermont  it  is  held  that  if  an  assignment 
is  void  under  the  statute,  as  being  a  general  as- 
signment, the  assignee  should  be  allowed  the 
amount  of  the  assignor's  indebtedness  to  him, 
the  expenses  to  which  he  has  been  subjected 
in  taking  care  of  and  selling  the  property,  and 
a  reasonable  compensation  for  his  services. 
Bishop  v.  Catlin,  28  Vt.  76. 

1.  Discharge  of  Assignees  and  Sureties. — It  is 
provided  by  theA^ew  York  Assignment  Act  of 
1877,  §  20,  that  the  County  Court  shall  have 
power  "  to  discharge  the  assignee  and  his 
surety  at  any  time,  upon  performance  of  the 
decree,  from  all  further  liability  upon  matters 
included  in  the  accounting  to  creditors  ap- 
pearing and  to  creditors  not  having  appeared 
after  due  citation;  "  and  shall  have  the  same 
power  "  on  proof  of  a  composition  between 
the  assignor  and  his  creditors." 


Liabilities  of  Assignee  ASSIGNMENTS  FOR  THE 


and  Sureties. 


Exception—  Remedy  Not  impaired. — -Where  an  assignee  has  been  removed  for  negli- 
gence in  not  recovering  assets  fraudulently  disposed  of  by  the  assignor,  but  it  does 
not  appear  that  at  the  time  of  his  removal  the  remedy  to  recover  such  assets 
was  at  all  impaired,  he  is  not  chargeable  with  the  full  amount  of  such  assets.1 

For  Employment  of  Assignor. — If  he  employs  the  assignor  as  his  agent  in  managing 
or  selling  the  property  he  is  liable  for  the  loss  caused  by  the  assignor's  fraud 
or  culpable  negligence,  where,  by  reasonable  diligence,  he  could  have  prevented 
such  loss.*  But  the  employment  of  the  assignor  in  matters  requiring  the 
special  knowledge  possessed  by  him,  and  to  act  under  the  assignee's  direct 
control,  is  not  an  indication  of  fraud  on  the  part  of  the  assignee.3 

For  Assignor's  Use  of  Property.— An  assignee  who  allows  the  assignor  to  retain 
possession  of  and  use  the  assigned  property  is  responsible  for  the  value  of  such 
use  to  creditors  who  have  not  assented  thereto,4  but  where  the  assignee  is 
under  no  duty  to  let  real  estate  he  is  not  chargeable  with  the  rental  if  he 
permits  the  assignor  to  occupy  it  during  any  reasonable  delay  of  its  sale.5 

For  Realizing  Less  than  Appraisement. — An  assignee  not  shown  to  have  acted  in  bad 
faith  is  not  to  be  charged  with  a  loss  merely  because  he  realized  less  from  the 
assigned  property  than  its  inventoried  or  appraised  value.6 


i  E  D.  Smith  (N.  Y.)  310;  Matter  of  Cor- 
nell,-110  N.  Y.  351;  Litchfield  v.  White,  7 
N.  Y.  438,  57  Am.  Dec.  534;  Hynes  v.  Camp- 
bell, 60  Hun  (N.  Y.)  391 ;  Smith  v.  Wise,  132 
N.  Y.  172;  Dimmock  v.  Bixby,  20  Pick. 
(Mass.)  368;  Ward  v.  Lewis,  4  Pick.  (Mass.) 
518;  Gilbert  v.  Sutliff,  3  Ohio  St.  129;  Was- 
son  v.  Garrett,  2  Baxt.  (Tenn.)  477.  See  the 
title  Trusts  and  Trustees. 

Storing  Unsold  Goods  without  being  Insured  — 
The  storing  of  an  unsold  remnant  of  goods 
in  a  warehouse  without  insurance,  awaiting 
an  advantageous  sale,  is  not  necessarily  such 
negligence  as  to  justify  charging  the  assignee 
with  their  value  when  they  have  been  de- 
stroyed by  fire.    Clark  v.  Craig,  29  Mich.  398. 

Negligent  Exchange  of  Securities. — A  saving- 
fund  association,  holding  the  title  to  lands  as 
collateral  for  a  debt  due  them,  assigned  for 
the  benefit  of  creditors.  The  assignee,  be- 
ing informed  that  the  debtor  had  no  title  to 
the  lands,  without  proper  investigation  took 
from  him  other  securities  and  reconveyed 
the  land  to  him.  The  debt  being  lost,  it  was 
held  that  the  assignee  was  liable  for  its  amount 
on  the  ground  of  supine  negligence.  Cham- 
bersburg  Sav.  Fund  Association's  Appeal,  76 
Pa.  St.  203. 

1.  Matter  of  Cornell,  110  N.  Y.  351. 

2.  Baker  v.  Bartol,  6  Cal.  483. 

Whether  it  is  prudent  and  proper  for  the 
assignee  to  employ  the  assignor  as  a  manag- 
ing clerk  to  sell  off  the  stock,  depends  on  the 
assignor's  character  and  ability  and  familiar- 
ity with  the  business.  In  rc  Joslin,  101  Mich. 
499- 

3.  Blow  v.  Gage,  44  111.  208. 

4.  Harrison  v.  Mock,  10  Ala.  185. 
Estoppel  of  Creditor. — Where  the  plaintiff,  in 

an  execution  against  the  assignor,  who  is  her 
husband,  agrees  that  the  execution  shall  be 
stayed,  and  that  the  property  levied  on,  con- 
sisting of  farm  stock  and  grain,  shall  be  sold 
by  the  assignee  and  the  proceeds  applied  on 
the  execution,  and  the  assignee  permits  the 
plaintiff  to  retain  possession  of  the  property 
for  eleven  months,  during  which  a  part  of  the 


grain  is  fed  to  the  stock  by  plaintiff  and  her 
husband  and  the  rest  of  it  apparently  appropri- 
ated by  the  husband,  the  plaintiff  is  estopped 
from  maintaining  a  claim  against  the  assignee 
for  the  value  of  the  grain.  Ellis  v.  Martin, 
170  Pa.  St.  129. 

An  Assignee  Who  Pays  Over  Money  to  the  As- 
signor before  he  has  paid  all  the  debts  in  full 
is  liable  to  any  unpaid  creditor  for  money  had 
and  received.  Fitch  v.  Workman,  9  Met. 
(Mass.)  517. 

5.  Rental  of  Real  Estate- — Pennsylvania. — Det- 
wiler's  Appeal,  96  Pa.  St.  323.  In  this  case 
Mercur,  J.,  said:  "The  assignment  on  its 
face  does  not  impose  on  the  assignee  any 
duty  to  let  the  real  estate.  It  was  liable  at 
any  time  to  be  sold  by  virtue  of  executions 
on  the  judgment  liens.  Any  attempted  letting 
must  have  been  for  a  time  of  uncertain  dura- 
tion. *  *  *  In  view  of  the  fact  that  no  creditor 
caused  a  sale  to  be  made,  the  presumption  is 
that  no  sale  was  desired  while  the  value  of  real 
estate  was  so  much  depreciated.  *  *  *  The 
object  of  the  assignment  is  to  convert  the 
property  by  sale,  and  not  for  the  assignee  to 
work  the  land  or  let  it  to  others.  His  position 
is  similar  to  that  of  an  executor,  *  *  *  and 
yet  we  are  not  aware  [that  an  executor]  has 
ever  been  held  liable  for  rents  not  received." 

6.  Wimbish  v.  Blanks,  76  Va.  365. 
A  trustee  under  a  deed  of  trust  for  the  bene- 
fit of  creditors  is  not  responsible  for  the  de- 
preciation of  land  after  the  filing  of  a  bill  by 
one  of  the  creditors  asking  for  a  sale  thereof, 
as  from  that  time  the  land  is  in  custodia  Icgis. 
Hubbard  v.  Smith,  10  Lea  (Tenn.)  252. 

Property  Sold  for  Less  than  Appraisement. — 
Where  the  assignee  put  up  the  assigned  prop- 
erty at  public  sale  without  success,  and  after- 
wards sold  it  at  private  sale  at  less  than  the 
appraised  value,  the  fact  that  the  purchaser 
resold  at  a  profit  is  no  ground  for  surcharg- 
ing the  assignee  with  the  profits  of  the  resale 
where  he  acted  in  good  faith.  Breneman's 
Estate,  150  Pa.  St.  494. 

An  assignee  is  not  guilty  of  mismanagement 
in  accepting  for  the  assets  of  the  trust  estate 
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For  Neglecting  to  Sue  or  Defend. — An  assignee  who  has  knowledge  of  claims  due  to 
the  assigned  estate  may  be  liable  for  neglecting  to  prosecute  them  within  the 
time  allowed  by  the  statute  of  limitations,  and  also  for  not  making  a  legal 
defense  to  a  claim  against  the  estate.1  But  in  such  a  case  the  beneficiaries  of 
the  assignment  cannot  charge  the  assignee  with  a  loss  which  they  might  have 
prevented  by  reasonable  diligence  after  they  had  caused  his  removal.2 

2.  Liability  for  Acts  of  Coassignee. — The  general  rule  as  to  cotrustees  is 
that  each  is  liable  for  his  own  acts  alone,  and  not  for  the  acts  of  the  others; 
and  this  rule  applies  to  coassignees  for  the  benefit  of  creditors  if  the  assign- 
ment law  does  not  make  them  jointly  liable.3 

Assenting  to  Misapplication  of  Estate. — An  assignee  may,  however,  be  liable  for 
the  acts  of  his  coassignee  if  he  negligently  suffers  him  to  receive  and  waste 
the  assets  of  the  assigned  estate,  or  knows  and  assents  to  their  misapplication.4 


what  they  are  actually  worth,  although  it  is 
only  a  small  portion  of  their  past  value,  where 
he  took  no  part  in  the  appraisement.  Powel's 
Estate,  163  Pa.  St.  374. 

An  assignee  is  not  to  be  charged  with  gross 
mismanagement  merely  because  the  assets, 
which  were  nominally  in  excess  of  the  liabili- 
ties, paid  a  dividend  of  only  thirty-two  per 
cent.  Skinner  v.  Browne  (Iowa  1895),  64  N. 
W.  Rep.  787. 

As  to  Manner  of  Selling. — Where  an  assignee, 
in  good  faith  and  under  counsel's  advice,  re- 
fuses to  offer  for  sale,  as  a  whole,  the  real  estate 
of  the  assignor  after  a  previous  unsuccessful 
attempt  to  sell  it  as  a  whole,  he  will  not  be 
surcharged  for  negligence.  Trevose  Model 
Brick  Mfg.  Co.'s  Estate,  159  Pa.  St.  496. 

A  Sale  without  Public  Notice,  without  disclos- 
ing the  nature  of  the  debtor's  interest,  and  for 
an  inadequate  price,  is  evidence  of  fraud,  and 
will  make  the  assignee  personally  liable  to 
creditors  in  a  court  of  equity,  even  after  he 
has  settled  his  account.  Hays  v.  Doane,  11 
N.  J.  Eq.  84. 

1.  Neglect  to  Sue  or  Defend. — It  is  the  duty 
of  the  assignee  to  use  all  means,  by  action  or 
otherwise,  to  realize  debts  due  to  the  assignor; 
if  a  debt  is  lost  by  his  neglect  of  duty,  where 
the  debtor  had  sufficient  to  pay,  he  is  person- 
ally responsible,  though  he  acted  without 
improper  motive.  Royall  v.  McKenzie,  25 
Ala.  363. 

Assignees  will  not  be  charged  with  a  loss 
resulting  from  their  failure  to  prosecute  an 
action,  where  it  is  not  clearly  shown  that  they 
had  knowledge  of  the  existence  of  the  cause 
of  action,  or  that  the  action  would  have  been 
successful  if  prosecuted.  Matter  of  Gerry,  13 
Daly  (N.  Y.)  373- 

An  assignee  who  allows  a  claim  of  the  es- 
tate to  lie  over  until  the  statute  of  limitations 
has  run,  even  if  he  does  so  out  of  charity,  is 
personally  liable  to  the  creditor  whose  divi- 
dend is  reduced  thereby.  Simpson  v.  Gowdy, 
19  Ind.  292. 

An  assignee  is  responsible  for  any  loss  sus- 
tained by  his  negligence  in  not  taking  a  legal 
defense  to  a  claim  against  the  estate.  Black- 
burne's  Appeal,  39  Pa.  St.  160. 

Failure  to  Maintain  Jurisdiction. — If,  when  a 
federal  court  has  acquired  previous  jurisdic- 
tion over  the  assets  of  a  trust  created  by  an 
assignment,  the  assignee  submits  without  op- 


position to  the  jurisdiction  of  a  state  court 
and  passes  over  to  a  receiver  appointed  by  it 
the  assets  of  the  trust,  he  will  be  held  person- 
ally liable  for  them  in  the  federal  court. 
Chittenden  v.  Brewster,  2  Wall.  (U.  S.)  191. 

2.  Matter  of  Cornell,  no  N.  Y.  351. 

3.  Coassignees. — See  the  title  Trusts  and 
Trustees;  Millers.  Sligh,  10  Rich.  Eq.  (S. 
Car.)  247. 

Where  one  only  of  two  assignees  has  re- 
ceived the  funds,  the  other  is  not  liable  there- 
for to  the  creditors.  Ward  v.  Lewis,  4  Pick. 
(Mass.)  518. 

4.  Suffering  Coassignee  to  Waste  Assets. — 
Welmerding  v.  McKesson,  103  N.  Y.  329; 
Bowman  v.  Rainetaux,  1  Hoffm.  Ch.  (N.  Y.) 
150. 

Where  trustees  have  once  obtained  joint 
possession  of  a  trust  fund,  and  thereafter  one 
of  them  turns  over  the  fund  to  his  cotrustee, 
he  will,  in  case  of  a  misappropriation  by  the 
associate,  be  held  responsible  for  it.  Purdy 
v.  Lynch,  72  Hun  (N.  Y.)  272 ;  Adair  v.  Brim- 
mer, 74  N.  Y.  539. 

Illustration. — in  Bruen  v.  Gillet,  115  N.  Y. 
10,  12  Am.  St.  Rep.  764,  the  defendants  were 
joint  assignees.  Assignee  Hall  collected  cer- 
tain moneys  which  he  deposited  to  the  joint 
crecjit  of  himself  and  assignee  Gillet.  These 
deposits  were  withdrawn  upon  the  joint 
checks  of  the  assignees  and  deposited  with 
Hall,  who  was  an  individual  banker.  Hall 
also  collected  other  moneys  which  never  came 
under  Gillet's  control.  Hall  became  insol- 
vent. In  an  action  for  an  accounting,  it  was 
held  that  Gillet  was  jointly  liable  with  Hall 
for  the  funds  so  deposited  with  the  latter,  but 
as  it  appeared  that  Hall  paid  out  in  the  proper 
administration  of  the  trust  more  than  that 
amount,  Gillet  was  liable  for  only  such  portion 
of  said  fund  as  he  failed  to  show  was  properly 
applied,  and  the  burden  of  showing  such  ap- 
plication was  upon  him;  also  that  he  might 
properly  be  charged  with  five  per  cent,  inter- 
est on  the  amount  not  so  shown  to  have  been 
properly  applied. 

Assignee  Securing  His  Coassignee. — A  convey- 
ance, made  by  one  of  two  coassignees  to  a 
third  person,  for  the  security  of  his  coassignee 
against  loss  by  reason  of  money  of  the  as- 
signed estate  collected  by  the  party  making 
the  conveyance,  is  valid  although  the  vendor 
subsequently  thereto,  and  before  the  vendee 
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Fraud. — And  a  private  purchase  of  assigned  property  by  an  assignee  from  his 
co.is  i  mu  c,  effected  through  the  instrumentality  of  third  persons,  may  be  set 
aside  by  creditors  on  the  ground  of  fraud.1 

3.  Assignee's  Liability  for  Interest — For  Delay  and  Misappropriation. — An  assignee 
who  has  failed  to  distribute  the  trust  fund  in  his  possession,  as  required  by 
law  or  the  terms  of  his  trust,  and  has  used  it  for  his  private  purposes,  is  charge- 
able with  either  simple  or  compound  interest  in  the  discretion  of  courts  of 
equity,  or  as  prescribed  by  statute.2 

For  Coassignee's  Misappropriation. — And  an  assignee  may  be  required  to  pay 
interest  on  trust  funds  which  he  has  negligently  allowed  his  coassignee  to 
misappropriate  and  waste.3 

The  Rate  of  Interest  Chargeable. — In  some  states  the  rule  is  that  an  assignee  who 
has  used  the  trust  money  for  his  own  purposes  may  be  charged  with  the 
highest  legal  rate  of  interest.  Thus,  where  an  assignee  failed,  without  excuse,  to 
pay  to  creditors  as  soon  as  required  by  statute,  and  used  the  trust  fund  in  his 
private  business,  it  was  held  proper  to  charge  him  with  the  legal  rate  of  interest 
compounded  annually.4 


makes  the  promise  to  pay  to  the  coassignee, 
himself  makes  an  assignment.  And  the  co- 
assignee  may  sue  on  such  promise,  without 
procuring  a  discharge  of  the  other  assignee 
from  liability  under  the  assignment.  Nor  will 
the  fact  that  the  defendant  is  surety  on  the 
bond  of  the  plaintiff  as  assignee,  and  remains 
liable  thereon,  be  any  defense  to  such  an  action. 
Perkins  v.  Hitchcock,  49  Me.  468. 

1.  Secret  Arrangement  between  Assignees — 
Fraud. — Where  one  of  two  assignees,  by  a 
secret  arrangement  with  his  coassignee,  pur- 
chases at  private  sale  for  a  nominal  price,  in 
the  names  of  third  persons,  who  subsequently 
convey  to  him,  portions  of  the  real  estate  as- 
signed encumbered  with  mortgages,  alleging, 
as  the  motive  of  his  purchase,  "  that  the  land 
was  cheap,"  such  purchase  is  voidable  in  a 
court  of  equity  on  the  ground  of  fraud,  and  the 
conveyances  carrying  it  out  will  be  set  aside 
on  a  bill  by  the  creditors  impeaching  them  as 
fraudulent,  notwithstanding  it  is  probable 
that  at  public  sale  the  property  would  not 
have  brought  more  than  was  paid  therefor  by 
the  assignee.    Hammond  v.  Stanton,  4R.  I.  65. 

2.  General  Rule  as  to  Interest. — In  Duffy  v. 
Duncan,  35  N.  Y.  187,  the  assignees  were 
charged  with  interest  at  seven  per  cent,  on 
ten  thousand  dollars  of  the  trust  moneys  which 
was  in  their  hands  for  five  years  ;  the  greater 
part  of  this  sum  had  been  kept  by  one  of  them 
on  deposit,  and  mingled  with  his  own  money, 
and  a  large  part  of  it  was  used  in  private  busi- 
ness. Leonard,  J.,  said:  "This  manner  of 
keeping  the  fund  rendered  them  liable  to  be 
charged  with  interest,  according  to  the  pre- 
cedents of  the  late  court  of  chancery,  though 
the  assignees  made  none." 

The  rule  seems  to  be  that  in  all  cases  where 
the  trustee  has  used  the  trust  fund,  and  it  ap- 
pears that  he  has  realized  a  profit  of  which  he 
has  failed  to  keep  an  account,  the  law  will  re- 
quire him  to  account  for  the  original  fund  so 
used,  with  interest  computed  with  annual  rests. 
Ogden  v.  Larrabee,  57  111.  389. 

Delay  In  Paying  Dividends. — The  Missouri 
statute  provides  that  an  assignee  failing  to  pay 
any  dividend  for  more  than  three  days  after 
it  has  become  due  and  been  demanded  shall, 


for  every  such  neglect  or  refusal,  forfeit  to  the 
person  aggrieved  five  per  cent,  per  month  in- 
terest on  the  sum  due,  to  be  recovered  by  mo- 
tion, and  judgment  to  be  against  such  as- 
signee and  his  securities  on  their  trust.  It  is 
held  that  one  judgment  covers  the  whole  lia- 
bility, and  bars  a  second  motion  in  respect  to 
the  same  dividend.  State  v.  Kaufman,  42  Mo. 
App.  381,  following  Epright  v.  Kaufman,  35 
Mo.  App.  455. 

If  a  creditor  was  not  delayed  in  the  receipt 
of  his  dividend  by  the  assignee's  delay  in  set- 
tling his  account,  but  failed  to  receive  his  pay- 
ment only  because  he  neglected  to  call  on  the 
assignee  and  demand  it,  he  is  not  entitled  to 
interest.  Tomlinson  v.  Smallwood,  15  N.  J. 
Eq.  286. 

Where  the  Assignee  Mixes  the  Trust  Funds  with 

his  own,  neglects  to  settle  his  accounts,  and, 
when  called  upon  by  bill  in  equity,  fails  to 
show  what  disposition  he  has  made  of  the  fund, 
a  decree  is  proper  requiring  him  to  pay  in- 
terest, and  allowing  annual  rests  in  the  com- 
putation of  interest.  Asay  v.  Allen,  124  111. 
39i- 

Misappropriation. — In  Matter  of  Cornell,  110 

N.  Y.  351,  certain  securities  had  been  trans- 
ferred to  creditors  as  collateral  security  by 
the  assignors  before  their  assignment.  After 
payment  from  said  securities  of  the  debts  se- 
cured, there  remained  a  surplus  which  it  was 
found  the  assignee  allowed  a  relative  of  the 
assignors  to  collect  and  appropriate.  It  was 
held  that  the  assignee  was  properly  charged 
with  legal  interest  on  that  amount.  See  the 
titles  Trusts  and  Trustees;  Interest. 

3.  Misappropriation  by  Coassignee. — Bruen  v. 
Gillet,  115  N.  Y.  10,  12  Am.  St.  Rep.  764. 
In  this  case  an  assignee  was  charged  five  per 
cent,  on  the  amount  misapplied  by  his  co- 
assignee. 

4.  Kate  of  Interest. — In  rc  Murdock,  129 
Mo.  488.  In  this  case  the  referee  did  not  act 
on  the  assignee's  report  until  long  after  his 
appointment,  and  it  was  held  that  the  assignee 
might  be  charged  with  interest  on  the  funds 
he  had  during  that  time,  he  being  the  cause 
of  the  delay;  also  that  as  the  Missouri  statute 
did  not  prescribe  the  rate  of  interest  to  be 
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Mingling  Trust  Fund  with  His  Own. — An  assignee  is  not  chargeable  with  interest 
merely  because  he  has  deposited  the  trust  fund  in  his  individual  bank  account. 
Where  he  has  not  failed  to  make  an  authorized  investment,  he  is  not  liable  for 
interest  not  earned,  and  which  could  not  have  been  earned  by  the  exercise  of 
vigilance,  unless  he  has  misappropriated  the  trust  fund.1 

4.  Assignee's  Liability  for  Rent. — An  assignee  for  the  benefit  of  creditors, 
who  accepts  the  trust,  is  not  bound  to  accept  a  leasehold  estate  included  in  the 
assignment,  and,  if  he  does  not  elect  to  do  so,  is  not  liable  as  assignee  of  the 
assignor's  lease.2 

Assignee's  Election  Not  to  Hold  Lease. — The  assignee's  election  to  hold  the  assignor's 
lease,  or  to  continue  his  occupation,  cannot  be  shown  by  the  fact  of  the 
assignee's  taking  temporary  possession  of  the  leased  premises  in  order  to 
preserve  and  inventory  the  assigned  property.  And  an  assignee  cannot  be 
held  liable  for  the  rent  of  premises  occupied  by  the  assignor,  where  the  entry 
and  occupancy  of  the  assignee  was  only  for  the  purpose  of  removing  the 
goods,  and  continued  no  longer  than  was  necessary  for  that  purpose.3 


paid  by  a  derelict  assignee,  each  case  must  be 
governed  by  its  own  facts.  See  the  title  In- 
terest. 

1.  Mingling  Trust  Funds. — "A  deposit  of  trust 
moneys  should  always  be  in  the  name  and  to 
the  credit  of  the  trustee,  and  not  in  his  indi- 
vidual account.  The  condition  of  the  fund 
will  then,  at  all  times  and  in  all  contingencies, 
be  more  readily  ascertainable,  and  the  tempta- 
tion to  use  it  for  private  purposes  less.  If  the 
trustee  omits  this  duty,  the  risk  is  his  own. 
But,  if  there  is  no  loss  to  the  fund,  the  mere 
deposit  to  his  individual  credit  will  not  subject 
him  to  a  charge  for  interest.  *  *  *  Upon  the 
facts  appearing  in  this  case  there  was  no  con- 
version of  the  fund  by  the  trustee  to  his  private 
use,  and  it  is  not  just  that  he  should  be  charged 
with  any  greater  amount  than  the  possible  loss 
to  the  fund  by  his  omission  to  deposit  it  where 
some  rate  of  interest  might  have  been  allowed. 
Matter  of  Cornell,  no  N.  Y.  357."  Matter  of 
Barnes,  140  N.  Y.  468.  And  see  In  re  Shot- 
well,  49  Minn.  170. 

In  Wagner  v.  Coen  (W.  Va.  1895),  23  S.  E. 
Rep.  735,  the  assignee  deposited  the  trust  fund 
in  bank,  mingled  with  his  own  moneys,  and,  in- 
stead of  paying  dividends,  was  proceeding  to 
settle  with  creditors  in  full,  but  without  any 
dishonest  purpose ;  he  was  removed,  but  not 
charged  with  interest,  and  interest,  as  far  as 
appears,  was  not  demanded. 

In  Price  v.  Holman,  131;  N.  Y.  124,  Earl, 
C.  J.,  said  :  "  In  Rapalje  v.  Hall,  1  Sandf.  Ch. 
(N.  Y.)  399,  it  was  held  that  a  trustee  is  not 
to  pay  interest,  even  simple  interest,  solely  for 
the  reason  that  he  deposits  the  trust  moneys 
indiscriminately  with  his  own  ;  nor  because  he 
makes  use  of  them  in  his  own  business;  that 
there  must  be  superadded  a  breach  of  trust,  a 
neglect  or  refusal  to  invest  the  fund  at  the 
time  or  in  the  mode  which  the  trust  instru- 
ment or  the  law  itself  has  pointed  out." 

2.  Leasehold  Estate. — In  Smith  v.  Goodman, 
149  111.  75,  the  court  said:  "  It  might  very  well 
be  that  a  term  of  years  in  land  might  be  so 
burthened  with  the  performance  of  conditions 
that  it  would  be  wholly  valueless  for  any  pur- 
pose of  the  trust.  For  that  reason  it  has  been 
uniformly  held  that  the  assignee  may  accept 
the  assignment  and  enter  upon  the  execution 


of  the  trust  without  becoming  the  assignee  of 
the  lease  held  by  the  insolvents,  unless  he 
elects  to  do  so.  Dorrance  v.  Jones,  27  Ala. 
633;  Horwitz  v.  Davis,  16  Md.  317;  Martin  -•. 
Black, 9  Paige  (N.  Y.)  644,  38  Am.  Dec.  574; 
Hanson  v.  Stevenson,  1  B.  &  Aid.  305;  Good- 
win v.  Noble,  8  El.  &  Bl.  587,92E.'C.  L.587; 
I?i  re  Washburn,  11  Nat.  Bank.  Reg.  66;  Jour- 
neay  v.  Brackley,  1  Hilt.  (N.  Y.)  447.  And 
the  assignee  is  entitled  to  a  reasonable  time 
in  which  to  ascertain  whether  the  leasehold 
estate  can  be  made  available  for  the  benefit  of 
creditors  or  not.  Taylor  on  Landlord  and 
Tenant  458,  and  cases  supra."  See  also  Pratt 
v.  Levan,  1  Miles  (Pa.)  358. 

The  acceptance  by  the  assignee  of  a  general 
assignment,  containing  words  sufficient  to  pass 
the  assignor's  interest  as  lessee  in  the  store  in 
which  he  was  carrying  on  his  own  business, 
does  not  charge  him  as  assignee  of  the  lease, 
unless  he  elects  to  accept  it.  Smith  v.  In- 
gram, 90  Ala.  529. 

3.  Where  Assignee  Elects  Not  to  Hold  Lease. — 
Johnston  v.  Merritt,  10  Daly  (N.  Y.)  308; 
Lewis  v.  Burr,  8  Bosw.  (N.  Y.)  140. 

Where  a  landlord  seeks  to  enforce  a  claim 
based  on  the  assignee's  election  to  hold  the 
assignor's  lease  for  the  benefit  of  the  assigned 
estate,  he  must  show  the  election  by  express 
agreement  or  by  clear  implication  from  the 
assignee's  conduct,  and  the  assignee's  bare 
possession  of  the  leased  premises  in  order  to 
dispose  of  the  property  on  the  premises  at  the 
time  of  the  assignment  is  insufficient  to  indi- 
cate acceptance  of  the  lease  by  the  assignee. 
Weinmann's  Estate,  164  Pa.  St.  405. 

Circumstances  Not  Amounting  to  Acceptance. — 
Leaving  a  stock  of  goods  belonging  to  the  as- 
signed estate  on  the  leased  premises  for  four 
months  after  the  assignment,  and  paying  rent 
therefor  during  that  time,  do  not  show  an  ac- 
ceptance of  the  lease  by  the  assignee  as  an  as- 
set of  the  estate,  when  there  are  negotiations 
pending  between  the  lessor  and  the  assignee 
as  to  the  time  of  removing  the  goods,  and 
their  conduct  indicates  an  understanding  that 
the  assignee  has  not  accepted  the  lease.  Smith 
v.  Goodman,  149  111.  75. 

Where  an  assignment  by  lessees  having  an 
unexpired  term  did  not  disclose  the  existence 
25  Volume  III. 


Liabilities  of  Assignee  ASSIGNMENTS   FOR  THE 


and  Sureties. 


Eleotion  to  Hold  Lease. — But  if  the  assignee,  knowing  the  existence  of  the  lease, 
enters  into  possession  of  the  leased  premises  for  the  purpose  of  there  selling 
the  assigned  property  and  executing  his  trust,  the  presumption  is  that  he 
elects  to  accept  the  lease.1 

Assignee's  Personal  Liability. — An  assignee  does  not  become  personally  liable  for 
the  rent  of  premises  leased  to  the  assignor,  by  continuing  in  possession  for  the 
sole  purpose  of  executing  his  trust,  if  such  continuance  was  consistent  with 
ordinary  prudence.2 

5.  Assignee's  Liability  for  Business  Risks. — If  the  assignee,  in  disregard  of  his 
duty  to  convert  the  property  into  money  as  soon  as  practicable,  continues  the 
business  of  the  assignor,  he  will  ordinarily  be  held  to  have  done  so  at  his  own 
risk  in  case  of  loss.3    In  such  cases  he  may  be  debited  with  the  value  of  the 


of  the  lease,  and  the  assignee  did  not  know  of 
it  at  the  time  of  accepting  the  assignment,  and 
does  not  accept  the  lease  nor  enter  on  the 
premises,  he  is  not  made  liable  for  the  subse- 
quently-accruing rent  by  the  fact  that  he  col- 
lected, from  subtenants  of  a  small  part  of  the 
premises,  moneys  specified  as  due  by  them  on 
open  account,  but  which  were  really  due  as 
rent,  and  which  had  not  accrued  at  the  time 
of  the  assignment.  Dennistoun  v.  Hubbell, 
10  Bosw.  (N.  Y.)  155. 

Assignees  holding  a  lease  under  the  assign- 
ment, failing  to  sell  the  unexpired  term,  let 
the  premises  and  paid  to  the  landlord  all  they 
received,  and  surrendered  the  possession. 
Having  administered  and  paid  out  all  that 
they  received  under  the  assignment,  it  was 
held  that  they  could  not  be  charged  with  the 
rent  reserved  in  the  lease  beyond  the  value  of 
the  use  and  occupation,  and  that  evidence  to 
determine  that  value  was  admissible  in  the 
landlord's  action  against  them.  Jermain  v. 
Pattison,  46  Barb.  (N.  Y.)  9. 

Where  a  lessor  agreed  with  his  lessee  and 
the  lessee's  other  creditors  that  the  lessee 
should  assign,  and  that  rent  up  to  a  certain 
time  should  be  paid  pro  rata  under  the  assign- 
ment as  a  claim  against  the  lessee  and  the 
assignee  primarily  as  the  trustee  of  the  cred- 
itors, it  was  held  that  an  action  could  not  be 
maintained  by  the  lessor  against  the  assignee 
for  rent  accruing  during  the  time  specified 
and  while  the  premises  were  occupied  by  him, 
though  the  assignment  was  set  aside  as  void 
under  the  statute.  Knickerbocker  L.  Ins. 
Co.  v.  Patterson,  75  N.  Y.  589. 

1.  Assignee's  Election  to  Hold  Lease — Presump- 
tion.— Smith  v.  Ingram,  90  Ala.  529,  where 
the  court  remarked  that  "though  the  as- 
signee may  have  first  entered  in  ignorance  of 
the  existence  and  terms  of  the  lease,  if,  after 
being  informed,  he  continued  to  occupy  longer 
than  was  reasonably  necessary  to  remove  the 
goods,  this  will  be  regarded  an  election  to 
accept  the  interest  of  the  assignor." 

Illustrations. — In  Dorrance  v.  Jones,  27  Ala. 
630,  it  was  ruled  that  if  the  assignee  took  pos- 
session of  the  leased  store  to  use  as  a  place  in 
which  to  sell  the  goods  he  thereby  elected  to 
take  the  lease  and  could  not  recede  from  it. 

Where  the  assignee  as  such  entered  the 
leased  premises  without  notice  to  the  land- 
lord that  he  did  not  occupy  as  assignee,  and 
continued  to  occupy  until  the  landlord  took 
proceedings  to  dispossess  him,  it  was  held 


that  he  was  liable  for  the  rent  becoming  due 
during  his  occupancy.  Astor  v.  Lent,  6 Bosw. 
(N.  Y.)  612. 

Where  an  assignment  conveyed  a  lease  of 
real  property,  though  without  specifying  it  in 
terms,  and  the  assignee  at  once  entered  on  all 
the  leased  property  except  that  occupied  by 
subtenants  of  the  assignors,  and  collected  the 
rent  due  by  them,  and  it  was  not  shown  that 
he  entered  merely  to  remove  goods,  or  that 
he  notified  the  lessor  that  he  did  not  in- 
tend to  accept  the  lease,  and  the  collection  of 
rents  was  not  explained,  it  was  held  that  he 
was  liable  to  the  lessor  as  assignee  of  the  lease. 
Jones  v.  Hausmann,  10  Bosw.  (N.  Y.)  168. 

While  the  goods  of  the  assignor  remain  on 
the  premises  they  are  liable  for  rent  in  ar- 
rear;  but  when  no  rent  is  in  arrear,  or  if  the 
goods  are  bona  fide  sold  and  removed  from 
the  demised  premises,  the  landlord  has  no 
specific  lien  for  his  rent  on  such  goods,  or 
preferred  claim  on  the  avails  of  them  in  the 
hands  of  the  assignee.  But  the  assignees  are 
bound  to  pay  rent  to  the  landlord  for  the  period 
during  which  they  occupy  the  premises  for  the 
purpose  of  discharging  the  duties  of  the  trust. 
Morris  v.  Parker,  1  Ashm.  (Pa.)  187. 

2.  Assignee*s  Personal  Liability. — White  v. 
Thomas,  75  Mo.  454;  Knickerbocker  L.  Ins. 
Co.  v.  Patterson,  75  N.  Y.  589. 

When  an  assignee  has  incurred  liability  for 
rent  by  retaining  premises  occupied  by  the  as- 
signor, in  determining  whether  such  rent  shall 
be  charged  to  the  estate  or  to  the  assignee  per- 
sonally the  question  is,  did  the  assignee,  in  so 
doing,  act  as  a  prudent  man  would  have  acted 
in  his  own  affairs.  Matter  of  Edwards,  10  Daly 
(N.Y.)68. 

Where,  by  a  lease,  the  rent  of  the  premises 
is  payable  monthly  in  advances,  an  assignee  of 
the  lessee,  under  an  assignment  executed  after 
the  first  day  of  a  month,  who  thereafter  occu- 
pies the  premises  in  executing  his  trust,  is  not 
personally  liable  for  the  rent  of  that  month  or 
of  any  part  of  it.  The  lessor  must  come  in 
with  the  other  creditors.  Anderson  v.  Ham- 
ilton, 16  Daly  (N.  Y.)  18. 

3.  Assignee  Continuing  the  Business. — Matter 
of  Orsor,  10  Daly  (N.  Y.)  26;  Wynne  v. 
Simmons  Hardware  Co.,  67  Tex.  40. 

If  the  assignee  continues  the  assignor's 
business,  he  is  personally  liable  for  any  loss, 
and  the  expenses  incurred  by  him  for  clerk 
hire,  etc.,  will  not  be  allowed  in  his  account. 
Matter  of  Petchell,  10  Daly  (N.  Y.)  102. 
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assets  as  he  received  them,  and  credited  with  the  ordinary  expenses  of  execut- 
ing  his  trust.1 

How  Assignee  may  be  Protected — Consent  of  Creditors. — The  assignee  may  protect 
himself  from  liability  in  thus  continuing  the  assignor's  business,  by  acting  with 
the  creditors'  consent,  or  under  a  lawful  order  of  court  ;2  but  the  court  must 
have  authority  to  confer  upon  him  such  a  power.3 

6.  Assignee's  Liability  for  Selling  on  Credit. — An  assignee  who  sells  personalty 
of  the  assigned  estate  in  his  possession,  on  credit,  and  without  taking  personal 
security,  does  so  in  some  states  at  his  own  risk,  and  must  bear  any  resulting 
loss.4 


The  assets  assigned  consisted  of  a  livery 
business  and  debts  due  the  assignor,  and  there 
were  chattel  mortgages  covering  the  property 
for  more  than  its  value.  The  assignee  carried 
on  the  business  for  about  two  months  at  a 
loss,  and  then  sold  the  entire  property  subject 
to  the  mortgages  for  one  dollar.  It  was  held 
on  his  accounting  that  the  items  for  receipts 
and  disbursements,  while  he  was  carrying  on 
the  business,  were  properly  rejected;  that  he 
was  simply  authorized  to  convert  the  assets 
into  money  and  distribute  it  among  the  cred- 
itors, and  the  estate  could  not  be  charged  with 
a  loss  incurred  in  an  unauthorized  use  of  the 
property.    Matter  of  Dean,  86  N.  Y.  398. 

An  assignee  will  not  be  allowed  the  ex- 
penses of  carrying  on  a  retail  business,  but 
should  be  allowed  the  reasonable  expense  of 
preparing  goods  for  sale  at  auction.  Matter 
of  Rauth,  10  Daly  (N.  Y.)  52. 

In  Duffy  v.  Duncan,  35  N.  Y.  187,  the  as- 
signee, who  was  a  part  owner  of  the  assigned 
vessel,  was  not  allowed  the  expense  of  run- 
ning it  and  of  the  consequent  repairs. 

1.  If  the  assignee  carries  on  the  assignor's 
business,  and  it  does  not  appear  that  the  es- 
tate is  benefited  thereby,  the  expenses  will  not 
be  allowed  him,  nor  will  he  be  charged  with 
the  gross  receipts.  He  will  be  charged  with 
the  value  of  the  assets  as  they  came  into  his 
hands,  and  will  be  allowed  the  ordinary  ex- 
penses of  administering  his  trust.  Matter  of 
Marklin,  13  Daly  (N.  Y.)  105. 

Where  Beneficial  to  Creditors. — Where  tin-  as- 
signee, upon  the  advice  of  the  creditors,  con- 
tinued to  operate  the  assigned  brewery,  and 
for  that  purpose  put  it  into  a  stock  company, 
and  this  course  proved  beneficial  to  the  cred- 
itors, it  was  held  that  he  was  properly  charge- 
able with  the  market  value  of  the  assigned 
property,  and  should  be  credited  with  the 
amount  paid  to  incumbrancers,  the  amount 
paid  on  preferred  claims,  and  the  amount  of 
his  costs,  expenses,  and  commissions.  Matter 
of  Sutcliffe,  83  Hun  (N.  Y.)  324. 

2.  Continuing  the  Business  with  Consent  of 
Creditors  or  Order  of  Court. — Noyes  v.  Beaupre, 
36  Minn.  49;  Matter  of  Sutcliffe,  83  Hun  (N. 
Y.)  324. 

Where  the  assignee,  acting  on  his  own  judg- 
ment and  the  advice  of  a  large  number  of 
creditors,  has  continued  to  run  an  assigned 
factory  in  order  to  work  up  the  material  on 
hand  and  preserve  the  business,  he  is  not  lia- 
ble for  the  loss  sustained  if  they  all  acted  in 
good  faith.    Hill  v.  Cornwall,  95  Ky.  512. 

Where,  in  a  composition  of  the  creditors  of 
a  firm,  one  of  the  partners  is  appointed  by  them 


to  carry  on  the  business  and  pay  them  out  of 
the  proceeds,  the  expenses  of  carrying  on  the 
business  should  be  paid  before  they  are  enti- 
tled to  any  of  the  proceeds.  Karn  ->.  Black- 
ford (Va.  1894),  20  S.  E.  Rep.  149. 

In  Michigan  a  majority  of  the  creditors  can- 
not authorize  the  assignee  to  continue  the  as- 
signor's business,  and  any  creditor  not  con- 
senting ma}-  prevent  it.  Wilhelm  v.  Byles, 
60  Mich.  561. 

Counterclaim. — The  assignee  has  no  power 
to  proceed  in  the  performance  of  an  incom- 
pleted contract  of  the  assignor  without  the 
consent  of  those  beneficially  interested  in  the 
trust  or  the  court's  direction,  but  if  he  does 
thus  proceed  and  sues  to  recover  thereon  from 
the  other  contracting  party  the  latter  may 
counterclaim  in  any  damages  he  might  have 
recovered  from  the  assignor.  Patton  v.  Royal 
Baking  Powder  Co.,  114  N.  Y.  1. 

Continuing  the  Business  under  Order  of  Court. 
— Where  an  assignee  of  an  insolvent  estate 
continued  the  business  under  an  order  of 
court,  it  was  held  that  the  court  might  properly 
order  that  the  funds  in  the  assignee's  hands 
be  applied  in  the  first  instance  to  the  pay- 
ment of  his  charges  and  to  the  indebtedness 
incurred  by  him.  Hooven,  etc.,  Co.  v.  Bur- 
dette,  51  111.  App.  115. 

3.  A  county  court  in  Illinois  has  no  power 
to  authorize  or  empower  the  assignee  of  an 
insolvent  debtor  to  continue  the  business  at 
great  expense,  and  borrow  money  or  create 
indebtedness  for  the  purpose,  as  no  such 
power  is  given  by  the  assignment  act. 
Hooven,  etc.,  Co.  v.  Burdette,  153  111.  672. 

4.  Selling  on  Credit. — McKesson's  Estate, 
142  Pa.  St.  538;  Page  v.  Olcott,  28  Vt.  465. 

In  Miller  v.  Holcombe,  9  Gratt.  (Va.)  665, 
a  trustee  sold  slaves  belonging  to  the  trust 
estate  to  three  partners,  who  were  rich  men, 
without  taking  any  security,  and  permitted 
them  to  retain  the  slaves  for  years,  and  until 
they  became  insolvent;  he  was  held  personal- 
ly liable  for  the  amount. 

Sale  Made  by  Advice  of  Some  of  the  Creditors 
and  the  Debtor. — If  an  assignee  for  creditors 
sells  the  assigned  property  on  credit,  with- 
out taking  security,  he  sells  at  his  own  risk, 
and  is  chargeable  with  any  loss  that  may 
thereby  accrue,  although  the  sale  is  advised 
by  some  of  the  creditors  and  the  debtor. 
Swoyer's  Appeal,  5  Pa.  St.  377. 

Purchaser  of  Doubtful  Credit. — Where  as- 
signees for  the  benefit  of  creditors  sold  some 
of  the  goods  at  private  sale,  and  delivered  them 
to  the  purchaser,  who  failed  to  pay,  it  was  held 
that  they  were  chargeable  with  the  amount,  it 
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Attacking  Sale. — The  validity  of  a  sale  made  on  credit  by  an  assignee  cannot 
be  attacked  on  that  ground  by  the  purchaser,  but  only  by  the  assignor's 

creditors.1 

7.  Where  Assignment  Declared  Void. — An  assignee  acting  in  good  faith,  and 
making  payments  under  an  assignment  afterwards  adjudged  to  be  fraudulent, 
will  be  protected  from  liability,  and  a  personal  judgment  will  not  be  rendered 
against  him  on  a  finding  of  fraud  against  the  assignor.2 

Participation  in  Assignor's  Fraud. — But  an  assignee  is  liable  for  all  payments  and 
disbursements  made  by  him  under  an  assignment  if  he  participated  in  *the 
assignor's  fraudulent  intent  in  making  it.3 

Assignment  Void  for  Noncompliance  with  Statute. — And  a  similar  rule  has  been  applied 
in  favor  of  an  assignee  who  paid  over  moneys  under  an  assignment  which  was 
subsequently  declared  void  for  want  of  compliance  with  statutory  requirements 
as  to  form.* 

8.  Liability  of  Sureties. — In  the  absence  of  statutory  provisions  the  liability 
of  the  assignee's  surety  will  depend  upon  the  terms  of  the  bond  which  he  has 
executed,  and  will  not  be  extended  by  construction.5  And  a  surety's  liability 
will  not  be  extended  to  matters  outside  of  the  assignment  under  which  the 
bond  was  given,  or  to  other  than  the  assignee's  official  acts  under  such  assign- 
ment.6   A  surety  is  liable  on  the  assignee's  bond  for  any  balance  or  amount 


appearing  that  the  credit  of  the  vendee  was 
doubtful,  and  that  the  assignors  had  refused 
to  trust  them  before  the  assignment.  Davis's 
Estate,  5  Whart.  (Pa.)  530. 

The  New  York  Rule  is  that  an  assignee  should 
not  sell  on  credit  without  the  consent  of  the 
creditors,  or  without  obtaining  leave  of  court 
on  notice  to  the  creditors.  Burdick  v.  Post, 
12  Barb.  (N.  Y.)  168,  affirmed  6  N.  Y.  522; 
Hart  v.  Crane,  7  Paige  (N.  Y.)  37. 

In  Ohio,  when  a  trustee  is  authorized  to  sell 
on  credit,  a  sale  of  real  or  personal  property 
upon  such  credit  as  is  authorized  in  respect  to 
the  estates  of  decedents  is  not  in  general  an 
abuse  of  discretion ;  but  a  sale  of  goods  on  a 
credit  of  one,  two,  and  three  years,  is  an  abuse 
of  discretion,  and  creditors  can  interpose  and 
require  a  sale  of  the  notes  taken  on  such  credit. 
Conkling  v.  Coonrod,  6  Ohio  St.  611. 

1.  Becker  v.  Holm,  89  Wis.  86. 

2.  Where  Assignment  Declared  Void  for  As- 
signor's Fraud. — Rouse  v.  Bowers,  108  N.  Car. 
182;  Cannon  v.  Young,  89  N.  Car.  264;  Bar- 
ney v.  Griffin,  4  Sandf.  Ch.  (N.  Y.)  552.  And 
see  Weil  v.  Lehmayer,  74  Md.  81. 

In  Bostwick  v.  Beizer,  10  Abb.  Pr.  (N.  Y. 
C.  PI.)  197,  a  receiver  in  supplementary  pro- 
ceedings brought  an  action  to  set  aside  an  as- 
signment made  by  the  judgment  debtor,  and 
obtained  judgment ;  it  was  held  that  the  judg- 
ment should  allow  to  the  assignee  all  pay- 
ments made  by  him  under  the  assignment 
prior  to  the  commencement  of  the  action. 

To  the  same  effect  are  Therasson  v.  Hickok, 
37  Vt.  454,  and  Ames  v.  Blunt,  5  Paige  (N. 
Y.)  13. 

An  assignee  acting  under  a  void  assignment 
will  not  be  held  liable  for  proceeds  of  the  as- 
signed property  in  good  faith  paid  over  by 
him  in  pursuance  of  the  assignment  to  pre- 
ferred creditors  before  other  creditors  have 
acquired  a  lien  on  the  property.  Averill  v. 
Loucks,  6  Barb.  (N.  Y.)  470. 

3.  Smith  v.  Wise,  132  N.  Y.  172. 

4.  Where  Assignment  Declared  Void  for  Matters 


of  Form. — In  Stewart  v.  M'Minn,  5  W.  &  S. 
(Pa.)  100,  39  Am.  Dec.  115,  it  was  held  that 
the  assignment  became  void  for  not  being  re- 
corded within  thirty  days,  and  that  any  as- 
signed assets  in  the  hands  of  the  assignee,  as 
well  as  debts  outstanding,  were  subject  to  at- 
tachment by  creditors  not  coming  in  under 
the  assignment,  but  that  the  assignee  was  not 
liable  for  moneys  collected  and  paid  over  un- 
der the  assignment  before  the  attachment. 

Though  an  assignment  be  void  for  want  of 
a  proper  affidavit  to  the  list  of  creditors,  still 
if  the  assignee  accepts  the  trust,  takes  posses- 
sion of  and  sells  the  goods,  some  before  and 
some  after  the  assignor's  death,  and  in  good 
faith  applies  the  proceeds  to  the  debts,  he 
cannot  be  charged  as  an  executor  de  son  tort 
of  the  assignor.  Chattanooga  Stove  Co.  v. 
Adams,  81  Ga.  319. 

6.  See  the  title  Suretyship. 
Sureties'  Liability. — In  an  action  on  a  bond 
of  sureties,  by  which  they  undertook  that  the 
assignee  "should  faithfully  execute  and  dis- 
charge the  duties  of  such  assignee  and  duly 
account  for  all  money  received  by  him  as  such 
assignee,"  it  was  held  that  their  liability  ex- 
tended not  merely  to  his  rendering  an  account 
of  the  moneys  in  his  hands,  but  also  to  the 
making  of  distribution  according  to  the  terms 
of  any  lawful  decree  upon  the  final  accounting. 
Van  Slyke  v.  Bush,  123  N.  Y.  47. 

6.  The  sureties  upon  the  bond  of  an  as- 
signee for  creditors,  to  whom  two  other 
separate  deeds  of  assignment  of  different 
property  are  made  by  the  assignors  under 
which  no  bonds  are  given,  are  not  liable  for 
a  sum  found  due  upon  the  assignee's  account- 
ing after  the  trusts  are  united  with  the  con- 
sent of  the  assignors,  where  it  is  impossible 
to  determine  to  which  trusts  such  sum  is 
chargeable.  Cook  v.  Lehmer,  1  Ohio  N.  P. 
146,  2  Ohio  Dec.  in,  affirmed  in  1  Ohio  N. 
P.  150. 

Surety  Liable  for  Official  Acts  Only. — In  an  ac- 
tion against  the  surety  on  the  bond  of  an 
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which  the  assignee  has  failed  to  distribute  or  pay  over  in  accordance  with  the 
terms  of  any  lawful  decree.  Ordinarily,  he  stands  in  no  better  position  than 
his  principal.1 

Actions  on  Assignee's  Bond. — Any  creditor  whose  claim  as  such  has  been  allowed 
may  maintain  an  action  on  the  assignee's  bond.2 

Technical  Defenses. — If  an  assignee's  bond  is  good  at  common  law,  and  he  has 
accepted  his  trust  and  acted  under  it,  he  and  his  sureties  cannot  defend  against 
liability  on  it  on  the  ground  that  it  does  not  comply  with  the  statutory 
requirements,3  or  on  the  ground  of  merely  verbal  inaccuracies  or  indirectness.4 

XV.  Rights  of  Creditors — 1.  Right  to  Attachment. — Goods  and  chattels 
assigned  by  a  debtor  with  the  intent  to  delay  and  defraud  his  creditors  may  be 
attached  in  the  hands  of  his  assignee  at  the  suit  of  a  defrauded  creditor  who 
has  not  assented  to  the  assignment.5 


assignee  to  recover  moneys  alleged  to  have 
been  deposited  with  him,  evidence  that  the 
plaintiff  deposited  with  the  assignee  moneys 
to  be  paid  out  for  the  plaintiff's  benefit  is  not 
sufficient,  as  the  receipt  by  the  assignee  of  the 
plaintiff's  money  was  a  personal  act  merely, 
and  not  an  official  act  as  assignee.  Israel  v. 
Jordan,  12  Misc.  Rep.  (N.  Y.  City  Ct.)  552. 

1.  Van  Slyke  v.  Bush,  123  N.  Y.  47. 

Surety  Bound  by  Decree. — Where,  by  the 
final  decree,  the  assignee  is  directed  to  pay 
the  claim  of  a  specific  creditor,  his  sureties 
are  liable  for  his  default,  and  cannot  defend 
on  the  ground  that  they  were  not  bound  by 
the  decree;  if  they  do  not  appeal  they  cannot 
in  an  action  on  the  bond  set  up  that  the  decree 
was  erroneously  made  against  the  assignee. 
Little  v.  Com.,  48  Pa.  St.  337. 

Surety's  Liability  Same  as  Assignee's. — One 
holding  judgments  against  another  after  trans- 
ferring them  to  a  third  party  became  assignee 
of  the  debtor  for  the  benefit  of  his  creditors, 
and  as  such  sold  the  realty  assigned,  the  pur- 
chaser paying  out  of  the  price  the  prior  liens, 
and  the  balance  on  the  judgments  in  the  as- 
signee's name,  the  transfer  of  the  judgments  not 
havingbeen  recorded.  The  assignee  having  ab- 
sconded, on  settlement  of  his  account  by  the 
sureties  it  was  held  that  as  the  assignee  him- 
self would  not  have  been  entitled  to  a  credit 
for  the  amounts  fraudulently  received  by  him 
on  the  judgments  against  the  assignor,  the 
sureties  were  in  no  better  position,  and  that 
they  were  liable  therefor  to  the  holder  of  the 
judgments.  Patterson's  Appeal,  48  Pa.  St.  342. 

Where  Order  Upholds  the  Assignment. — Where 
an  assignee  was  by  the  court  ordered  to  apply 
the  funds  in  his  hands  first  to  the  claim  of  an 
attaching  creditor,  and  the  balance  upon  a 
chattel  mortgage  existing  prior  to  the  assign- 
ment, but  the  assignment  was  not  set  aside, 
and  as  to  the  mortgage  the  order  was  only 
partially  performed,  it  was  held  that  the  mort- 
gagee was  entitled  to  judgment  upon  the  as- 
signee's bond  for  the  balance  of  said  fund. 
Oppenheimer  v.  Hamrick,  86  Iowa  584. 

Where  the  Judgment  Is  Hostile  to  the  Assign- 
ment.— The  provision  of  section  5  of  the  Neru 
York  Assignment  Act  of  i860,  authorizing  the 
prosecution  of  the  bond  upon  the  omission  or 
refusal  of  the  assignee  to  perform  "  any  decree 
or  order,"  etc.,  refers  to  the  order  or  decree 
provided  for  in  the  previous  section  made  on 
3  C.  of  L. — 9 


an  accounting,  or,  at  least,  one  made  to  enforce 
the  duty  of  the  assignee  under  the  assignment, 
not  to  secure  the  payment  of  assets  upon  judg- 
ments hostile  to  the  assignment,  and  therefore 
a  surety  is  not  liable  for  his  principal's  failure 
to  account  for  the  assets  in  his  hands  as  re- 
quired by  a  judgment  in  favor  of  creditors 
declaring  the  assignment  void  as  to  them. 
People  v.  Chalmers,  60  N.  Y.  154,  distin- 
guishing People  -'.  Vilas,  36  N.  Y.  459,  93 
Am.  Dec.  520. 

2.  Matter  of  Stockbridge,  10  Daly  (N.  Y.)  33. 

Creditor's  Proportionate  Recovery. — In^an  ac- 
tion by  a  creditor,  whose  claim  has  been  duly 
allowed,  on  an  assignee's  bond,  for  a  failure 
to  account  for  any  of  the  property  assigned, 
the  amount  of  recovery  must  be  controlled  by 
the  proportionate  amount  of  his  claim  to  the 
whole  amount  of  those  only  which  have  been 
presented  and  allowed  pursuant  to  the  statute. 
Lahm  v.  Johnston,  32  Ohio  St.  590. 

3.  Bond  Enforceable,  though  Not  Statutory.  — 
Where  an  assignee's  bond  was  made  in  ad- 
vance of  the  order  of  court  on  the  application 
of  a  creditor,  and  made  payable  to  the  assignor 
instead  of,  to  the  court  register,  as  required 
by  the  code,  but  was  conditioned  that  he 
should  well  and  faithfully  perform  all  the 
duties  as  such  assignee  and  pay  such  damages 
as  might  accrue  from  the  failure  to  do  so,  it 
was  held  to  be  valid  as  a  common-law  bond  and 
enforceable  by  a  creditor  in  a  suit  against  the 
assignee  and  his  sureties.  Andrews  v.  Ford 
(Ala.  1895),  17  So.  Rep.  446. 

4.  Verbal  Inaccuracies.  —  A  duly-executed 
bond  of  an  assignee  for  the  benefit  of  creditors, 
reciting  that  by  a  certain  deed  of  assignment 
he  was  appointed  "  trustee  "  for  the  purposes 
therein  expressed,  and  conditioned  for  the 
faithful  performance  by  him  of  all  his  duties 
as  "such  trustee,"  according  to  law,  binds 
the  sureties  for  the  faithful  performance  of 
his  duties  as  assignee.  Walsh  v.  Miller,  51 
Ohio  St.  462. 

5.  Where  Assignment  in  Fraud  of  Creditors. — 
Hess  v.  Hess,  117  N.  Y.  306;  McConnell  v. 
Sherwood,  S4  N.  Y.  522,  38  Am.  Rep.  537; 
Austin  v.  Bell,  20  Johns,  (N.  Y.)  442,  n  Am. 
Dec.  297;  Irwin  v.  Keen,  3  Whart.  (Pa.)  347. 
See  the  title  Fraudulent  Sales  and  Con- 
veyances. 

Though  the  mere  fact  that  an  assignment  is 
void  furnishes  no  ground  for  attaching  the 
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Choses  in  Action  in  the  hands  of  the  assignee  cannot  be  levied  upon  under  an 
attachment  issued  in  an  action  brought  against  the  assignor  by  one  of  his 
creditors,  even  though  the  assignment  was  made  to  defraud  the  assignor's 
creditors.1 

Proceeds  of  Assigned  Property. — Where  the  property  fraudulently  assigned  has 
been  sold  by  the  assignee,  or  converted  by  him  into  other  property,  a  subse- 
quent attachment  cannot  be  levied  on  such  proceeds  or  property,  and  the  sheriff 
cannot  maintain  an  action  against  the  assignee  by  virtue  of  the  attachment  to 
recover  such  proceeds.2 

In  Some  States  Property  Considered  in  Custodia  Legis  and  Not  Attachable. — In  some  states 
assigned  property  in  the  assignee's  possession  is  deemed  in  custodia  legis,  and 
therefore  not  subject  to  attachment,  though  the  assignment  be  fraudulent.3 

Foreign  Attaching  Creditors  without  Notice. — In  order  that  an  assignment  made  and 


assignor's  property  under  the  New  York  Code 
Civ.  Pro.,  \  636,  yet  if  the  assignment  conveys 
firm  property  for  the  payment  of  the  firm  and 
individual  debts  without  providing  that  the 
firm  debts  shall  be  first  paid,  it  furnishes  suf- 
ficient proof  of  the  debtor's  intent  to  defraud 
his  creditors  within  the  meaning  of  §  636 ,  as 
well  as  in  an  action  to  set  aside  the  assign- 
ment. Friend  v.  Michaelis,  15  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  354. 

One  sued  for  seizing  goods  under  an  attach- 
ment may  defend  by  proving  that  a  prior 
transfer  by  the  defendant  in  the  attachment 
to  the  claimant  was  made  in  fraud  of  creditors. 
Hall  v.  Stryker,  27  N.  Y.  596. 

How  Attaching  Creditor  Regarded. — An  at- 
taching creditor  is  not  to  be  deemed  a  mere 
creditor  at  large  of  the  defendant  therein  after 
the  writ  is  served,  but  a  creditor  having  a 
specific  lien  upon  the  goods  attached.  And 
the  sheriff,  as  his  bailee,  has  a  like  lien,  and 
has  a  right  to  show  in  defense  to  an  action 
for  seizing  the  attached  property  that  the  title 
of  the  plaintiff,  claiming  the  goods  under  an 
assignment  from  the  defendant  in  the  attach- 
ment, is  fraudulent  as  against  the  attaching 
creditor.  Rinchey  v.  Stryker,  28  N.  Y.  45, 
84  Am.  Dec.  324. 

No  Attachment  for  Subsequent  Fraud. — Where 
there  is  no  fraud  in  a  voluntary  assignment, 
no  subsequent  fraudulent  dealings  between 
the  assignor  and  assignee  will  render  the  goods 
liable  to  be  levied  on  as  the  property  of  the 
assignor.    Klapp  v.  Shirk,  13  Pa.  St.  589. 

Massachusetts  and  Maine. — If  an  attachment 
is  made,  or  trustee  process  instituted,  before 
any  creditor  has  become  a  party  to  the  assign- 
ment, the  attachment  or  trustee  process  will 
hold.  So,  if  an  attachment  or  trustee  process 
is  made  after  some  of  the  creditors  have  be- 
come parties  to  the  assignment,  the  attaching 
creditor  gains  priority  over  those  creditors 
who  subsequently  become  parties  ;  but  the  as- 
signment, in  this  last  case,  will  take  effect  on 
so  much  of  the  debtor's  property  as  is  required 
to  meet  the  demands  of  those  creditors  who 
become  parties  before  the  attachment,  ac- 
cording to  the  terms  of  the  assignment. 
Viall  v .  Bliss,  9  Pick.  (Mass.)  13;  Hooper  v. 
Hills,  9  Pick.  (Mass.)  435;  Ward  v.  Lamson, 
6  Pick.  (Mass.)  358;  Bradford  v.  Tappan,  11 
Pick.  (Mass.)  76;  Brewer  v.  Pitkin,  11  Pick. 
(Mass.)  298;  Hastings  v.  Baldwin,  17  Mass. 


556;  Ingraham  v.  Geyer,  13  Mass.  147,  7  Am. 
Dec.  132;  Harris  v.  Sumner,  2  Pick.  (Mass.) 
129;  Boyden  v.  Moore,  11  Pick.  (Mass.)  363; 
Everett  v.  Walcott,  15  Pick.  (Mass.)  94 ;  Cope- 
land  v.  Weld,  8  Me.  411. 

Vermont. — Property  conveyed  to  an  assignee 
by  an  assignment  which  is  void  for  noncom- 
pliance with  the  Vermont  statute  may  be  taken 
by  a  creditor  not  assenting  to  the  assignment 
on  trustee  process.  Kimball  v.  Evans,  58  Vt. 
655- 

Action  against  Trustees  Jointly. — Where  a 

deed  for  the  benefit  of  creditors  is  void  as  to 
them,  and  a  creditor  seeks  to  obtain  payment 
of  his  claim  by  attaching  the  proceeds  of  the 
sale  of  the  trust  property  in  the  possession  of 
the  trustees,  the  attachment  must  be  laid  in 
their  hands  jointly,  and  the  plaintiff  can  only 
recover  against  them  jointly.  O'Connell  v. 
Ackerman,  62  Md.  337. 

For  Further  Discussion  of  this  topic,  see  the 
title  Attachment  in  this  work;  and  the 
Encyc.  of  Pleading  and  Practice,  vol.  3, 
p.  1. 

1.  Rule  as  to  Choses  in  Action. — Thurber  v. 
Blanck,  50  N.  Y.  80;  Lynch  v.  Crary,  52  N. 
Y.  183;  Smith  v.  Longmire,  24  Hun  (N.  Y.) 
257;  Bowe  v.  Arnold,  31  Hun  (N.  Y.)  256. 

2.  Proceeds  of  Assigned  Property. — Lanning 
v.  Streeter,  57  Barb.  (N.  Y.)  33;  Greenleaf  z\ 
Mumford,  50  Barb.  (N.  Y.)  543,  35  How.  Pr. 
(N.  Y.)  148;  Lawrence  v.  Bank  of  the  Repub- 
lic, 35  N.  Y.  320. 

Where,  before  assignment,  the  assignor 
transferred  property  to  a  bank  to  secure  his 
debt  to  it,  and  under  an  agreement  between 
the  banker  and  the  assignee  the  latter  sold  it, 
leaving  the  right  to  the  proceeds  to  be  deter- 
mined by  the  court,  it  was  held  that  the  title 
of  the  bank,  as  between  it  and  a  subsequently- 
attaching  creditor,  was  good  at  the  time  of  the 
assignment,  and  that  the  proceeds  of  the  sale 
stood  as  security  in  place  of  the  property,  and 
belonged  to  the  bank.  Williams  v.  Bristol 
Rolling  Mill  Co.,  174  Pa.  St.  299. 

3.  Property  Considered  in  Custodia  Legis. — 
Hamilton  Brown  Shoe  Co.  v.  Adams,  5  Wash. 
333;  Mansfield  v.  Whatcom  First  Nat.  Bank, 
5  Wash.  665 ;  St.  Paul  Second  Nat.  Bank  v. 
Schranck,  43  Minn.  38;  Lord  v.  Meachem,  32 
Minn.  66;  Hanchett  v.  Waterbury,  115  111. 
220 ;  Wilson  v.  Aaron,  132  111.  238;  Freydendall 
v.  Baldwin,  103  111.  325. 
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delivered  in  one  state  should  prevail  over  a  subsequent  attachment  of  the 
assignor's  property  situated  in  another  state,  it  must  conform  to  the  laws  of 
such  foreign  state,  particularly  where  the  attaching  creditor  had  no  prior  notice 
of  the  assignment.1 

2.  Eight  of  Judgment  Creditors  to  Execution  —  Where  Property  Not  Delivered  to 
Assignee. — Where  an  assignment  is  not  made  in  good  faith,  and  the  assigned 
property  is  not  delivered  to  the  assignee,  but  continues  in  the  possession  and 
control  of  the  assignor  for  his  benefit,  his  judgment  creditors  may  issue  execu- 
tion against  it  as  his  property.2 


1.  Foreign  Attaching  Creditors. — A  resident 
of  New  York  made  an  assignment  in  New 
York,  and,  at  the  time,  owned  personal  prop- 
erty in  Pennsylvania;  before  the  assignment 
was  recorded  in  Pennsylvania  in  the  county 
where  the  property  was,  as  required  by  the 
Pennsylvania  statute,  a  New  York  creditor, 
who  had  no  actual  notice  of  the  assignment, 
went  to  Pennsylvania  and  attached  that  prop- 
erty, and  it  was  held  that  the  attachment 
prevailed  over  the  assignment.  Warner  v. 
JaiTray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

In  Pennsylvania  it  is  held  that  a  debt  due 
in  that  state  to  a  nonresident  debtor  is  bound 
by  a  foreign  attachment  issued  in  that  state, 
notwithstanding  a  prior  assignment  by  the 
debtor  in  Maryland  of  all  his  property  and 
effects,  where  the  assignment  was  not  re- 
corded within  the  county  in  which  the  debt 
was  due,  as  required  by  the  Act  of  1855,  and 
no  notice  of  the  assignment  was  given  to  the 
attaching  creditor.  Philson  v.  Barnes,  50  Pa. 
St.  230. 

Waiver. — A  creditor  of  an  insolvent,  who  has 
levied  an  attachment  against  him  in  another 
state,  does  not  waive  his  rights  under  the  at- 
tachment by  filing  his  claim  with  the  insol- 
vent's assignee.,  Neufelder  v.  North  British, 
etc.,  Ins.  Co.,  10  Wash.  393,  45  Am.  St.  Rep. 
793- 

Notice  of  Assignment  to  Assignor's  Debtor. — 

Where  a  debtor  of  an  assignor  is  garnished 
by  virtue  of  an  attachment  subsequent  to  the 
assignment,  and  receives  notice  of  the  assign- 
ment pendente  lite,  he  should  avail  himself  of 
the  assignment  in  discharge  by  answer  to  the 
garnishee.    Walters  v.  Whitlock,  9  Fla.  86. 

If  a  debtor  of  the  assignor,  after  the  assign- 
ment, but  without  notice  of  it,  pays  the  debt 
to  the  assignor,  he  is  discharged  by  such  pay- 
ment. But  where  the  debtor,  after  having  been 
garnished  by  an  attaching  creditor,  but  be- 
fore making  answer  or  paying  over  the  money, 
receives  notice  of  the  assignment,  he  is  bound 
to  the  assignee  because  the  debt  passed  by  the 
assignment  before  the  attachment.  Mowry 
v.  Crocker,  6  Wis.  326. 

A  debtor  on  open  account,  after  notice  of  the 
assignment,  cannot  defeat  the  rights  of  the  as- 
signee by  payment  to  the  assignor.  In  an 
action  in  the  name  of  the  assignor,  on  such 
account,  judgment  will  be  rendered  for  the 
benefit  of  the  assignee.  Tibbetts  v.  Weaver, 
5  Strobh.  (S.  Car.)  144. 

2.  Property  Remaining  in  Possession  of  Assign- 
or.— In  Adams  v.  Davidson,  10  N.  Y.  309, 
the  assignee,  after  a  mere  symbolical  delivery, 
permitted  the  assignor  and  clerk  to  continue 
in  possession  of  the  goods,  selling  them  as 
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before  the  assignment  and  apparently  for  the 
assignor's  benefit;  it  was  held  that  these  facts 
unexplained  were  evidence  that  the  assign- 
ment was  in  fraud  of  creditors,  and  justified 
the  execution  in  favor  of  a  judgment  cred- 
itor. 

Where  the  possession  of  the  assigned  goods 
is  not  taken  by  the  assignee,  the  assignment 
will  not  defeat  the  liens  of  attaching  cred- 
itors.   Woolson  v.  Pipher,  100  Ind.  306. 

In  Ford  v.  Williams,  13  N.  Y.  577,  67  Am. 
Dec.  83,  Denio,  C.  J.,  said:  "This  court  has 
decided  that  where,  upon  the  giving  of  a 
chattel  mortgage  on  the  stock  of  goods  in  a 
store,  the  mortgagor  is  permitted  by  the 
assent  of  the  mortgagee  to  continue  to  sell 
them  by  retail  at  his  discretion  for  his  own 
use,  as  he  had  done  before,  the  mortgage  is 
fraudulent  and  void  against  the  creditors  of 
the  mortgagor.  Edgell  v.  Hart,  13  Barb.  (N. 
Y.)  380,  affirmed  on  appeal  (9  N.  Y.  213)." 

Immediate  DeUvery  Required  by  Statute. — 
Under  the  New  Tork  statute  an  assignment 
which  is  not  accompanied  by  an  immediate 
delivery  of  the  assigned  property  to  the  as- 
signee is  presumed  to  be  fraudulent  as  against 
the  assignor's  creditors,  and  this  presumption 
must  be  rebutted  by  those  who  claim  under 
the  assignment.  Connah  v.  Sedgwick,  1 
Barb.  (N.  Y.)  210. 

In  Colorado,  where  the  assignment  is  not 
accompanied  by  an  immediate  delivery  of  the 
assigned  property  to  the  assignee,  that  fact 
constitutes  a  conclusive  presumption  of  fraud 
as  to  creditors  of  the  assignor,  whose  execu- 
tion or  attachment  precedes  the  assignee's 
possession.  Ray  v.  Raymond,  8  Colo.  467. 
And  see  Woods  v.  Bugbey,  29  Cal.  466. 

An  assignment  to  pay  preferred  debts  and 
then  all  other  debts  is  null  and  void  as  against 
creditors,  where  the  assignor  retains  and  uses 
and  disposes  of  the  assigned  property  as  his 
own,  though  the  creditor,  who  levies  on  it, 
has  notice  of  the  assignment  before  his  judg- 
ment. Hower  v.  Geesaman,  17  S.  &  R.  (Pa.) 
251.  See  Clow  v.  Woods,  5  S.  &  R.  (Pa.)  275, 
9  Am.  Dec.  346,  where  the  principle  is  applied 
to  a  mortgage. 

Symbolical  Delivery. — In  Cunningham  v. 
Neville,  10  S.  &  R.  (Pa.)  201,  it  was 'held  that 
where  the  goods  assigned  are  susceptible  of 
delivery  a  mere  symbolical  delivery  is  not 
sufficient  to  exempt  the  case  from  the  charge 
of  legal  fraud,  if  the  assignor  retains  posses- 
sion. 

Where  Assignment  is  Recorded. — But  in  Fitler 
v.  Maitland,  5  W.  &  S.  (Pa.)  309,  it  was  held 
that  the  retention  of  possession  by  the  assignor 
did  not   render   the   assignment  fraudulent 
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Rule  as  to  Assignee's  Possession. — Where,  however,  there  is  such  a  delivery  of  the 
assigned  property  to  the  assignee  as  places  it  under  his  control,  there  is  no 
unqualified  rule  of  law  which  requires  him  to  remain  in  the  actual  possession 
of  it  in  order  to  shield  the  assignment  from  the  imputation  of  fraud,  and  in 
order  to  protect  the  property  from  seizure  by  judgment  creditors.1 

3.  Right  to  Vacate  Assignment — a.  In  General. — The  jurisdiction  of  actions 
to  set  aside  assignments,  time  of  instituting  the  same,  the  necessary  steps 
before  suing,  and  the  like  are  questions  of  procedure  which  are  dealt  with 
elsewhere.2 

Insanity  of  Assignor. — Creditors,  unless  restrained  by  the  insolvent  laws  of  the 
state,  are  entitled  to  institute  proceedings  to  have  an  assignment  set  aside  on 
the  ground  of  the  assignor's  lunacy  at  the  time  of  its  execution.3 

b.  What  Creditors  may  Attack  Assignment— only  creditors  injured  by 
It. — Only  creditors  who  are  injured  by  the  assignment  can  attack  it  as  fraudu- 
lent and  void.  Thus  firm  creditors  cannot  attack  an  assignment  on  the 
ground  that  creditors  of  an  individual  partner  are  defrauded  by  it.4 


when  it  had  been  duly  recorded,  and  the  other 
requirements  of  the  law  complied  with. 

1.  Nature  of  Possession  Required  on  Part  of 
Assignee. — Ball  v.  Loomis,  29  N.  Y.  412.  In 
this  case  the  assigned  property  was  a  hotel 
and  restaurant ;  the  assignee  took  possession 
and  kept  the  place  open  and  running  with  the 
creditors'  assent,  and  advertised  for  a  pur- 
chaser ;  he  employed  one  of  the  assignors  to 
keep  the  books,  and  the  other  and  his  wife 
assisted  in  running  the  place,  and  paid  noth- 
ing for  board  ;  the  seizure  by  the  sheriff  and 
the  selling  were  held  to  be  trespass. 

Illustrations. — A  symbolical  delivery  by  an 
assignor  to  his  assignee,  by  delivering  the 
keys  of  his  store  and  his  books  of  account  to 
him,  and  by  the  assignee's  hiring  the  assignor's 
clerk  and  placing  him  in  charge,  and  by  the 
assignor's  ceasing  to  have  any  control  over  the 
assets,  is  sufficient  evidence  of  a  delivery  to 
satisfy  the  statute  of  frauds,  and  to  protect  the 
assigned  property  from  seizure  by  judgment 
creditors  of  the  assignor.  Parker  v.  Jervis, 
3  Abb.  App.  Dec.  (N.  Y.)  449. 

In  Ryder  v.  Duffy,  73  Hun  (N.Y.)  605, 
immediately  after  the  execution  of  the  assign- 
ment the  assignee  took  possession,  the  prop- 
erty was  advertised  for  sale  at  auction,  and, 
during  the  interval  of  eight  or  ten  days,  the 
assignee,  assisted  by  the  assignor,  sold  some 
of  the  property  at  private  sale,  but  the  as- 
signor exercised  no  control.  It  was  held  that 
immediate  possession  of  the  assigned  property 
was  taken  and  held  by  the  assignee  so  as  to 
defeat  a  subsequent  attachment. 

Where  the  assigned  property  consisted  of  a 
store  of  goods,  and  the  assignee  was  owner  of 
the  store  and  of  the  land  on  which  it  stood, 
and,  upon  the  execution  of  the  assignment, 
took  down  the  assignor's  sign,  and  hired 
the  assignor's  clerk,  and  took  control,  opened 
new  books,  and  was  himself  present  most 
of  the  time,  it  was  held  that  a  joint  pos- 
session by  the  assignee  and  assignor,  sufficient 
to  render  the  assignment  fraudulent,  was  not 
established  by  proof  that  the  assignor  con- 
tinued in  the  store  and  assisted  in  making  an 
inventory,  and  while  so  engaged  continued 
to  sell  goods,  and  took  the  books  to  his  house 


and  settled  accounts  with  customers.  Hall  v. 
Parsons,  17  Vt.  271. 

A  judgment  creditor,  who  has  an  execution 
levied  on  assigned  property  before  the  as- 
signee takes  possession,  acquires  no  lien  su- 
perior to  the  assignee's  title  where  there  is  no 
actual  fraud  in  the  assignment,  and  the  as- 
signee is  proceeding  with  due  diligence  to 
take  possession.   Lowef.  Matson,  140  111.  108. 

2.  For  a  Full  Discussion  of  this  subject,  see 
Encyc.  of  Pleading  and  Practice,  vol.  2, 
p.  894  et  seq. 

3.  Riley  v.  Carter,  76  Md.  581,  35  Am.  St. 
Rep.  443. 

4.  Partnership  Assignment.— Where  an  as- 
signment for  the  benefit  of  creditors  is  made 
by  the  members  of  a  partnership,  giving  pref- 
erence to  the  payment  of  the  partnership 
debts,  a  creditor  of  the  partnership  cannot 
have  the  assignment  set  aside  as  void  because 
its  provisions  as  to  the  subsequent  payment  of 
creditors  of  individual  partners  contain  a  di- 
rection calculated  to  hinder  and  delay  them. 
No  creditor  but  the  one  who  is  hindered,  de- 
layed, or  defrauded  by  the  particular  provision 
complained  of,  can  avoid  the  instrument  on 
that  account.  Morrison  Atwell,  9  Bosw. 
(N.  Y.)  503;  Scott  v.  Guthrie,  10  Bosw.  (N. 
Y.)  408;  Powers  v.  Graydon,  10  Bosw.  (N. 
Y.)  630. 

Where,  in  a  general  firm  assignment  by  two 
partners,  the  assignee  was  directed,  after  pay- 
ing certain  preferred  debts  and  all  firm  debts 
and  liabilities,  to  apply  the  residue,  if  any,  in 
payment  of  the  individual  debts  pro  rata, 
and  the  individual  properties  of  the  partners 
differed  in  amount,  as  also  their  indebtedness, 
it  was  held  that  even  if  the  making  the  indi- 
vidual properties  a  joint  fund  for  the  pay- 
ment of  all  debts  defrauded  the  individual 
creditors  of  one  partner,  a  firm  creditor  was 
not  defrauded  by  this  direction,  and  could  not 
have  the  assignment  set  aside  on  that  account. 
Crook  v.  Rindskopf,  105  N.Y.  476.  And  see 
Fox  v.  Heath,  16  Abb.  Pr.  (N.  Y.  C.  PI.)  163; 
Rome  Exch.  Bank  v.  Eames,  4  Abb.  App.  Dec. 
(N.  Y.)  94;  Ontario  Bank  v.  Root,  3  Paige 
(N.  Y.)  478;  Richardson  v.  Herron,  39  Hun 
(N.  Y.)  537. 
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BENEFIT  OF  CREDITORS.    Right  to  Vacate  Assignment. 


Creditors  Not  Provided  For. — Creditors  not  included  in  the  assignment  may  bring 
a  suit  in  equity  to  have  the  assignment  declared  void.1 

Assenting  Creditors. — Creditors  who  have  formally  assented  to  an  assignment 
cannot  attack  it  as  fraudulent.2 

Creditors  Accepting  Benefits. — Nor  is  it  competent  for  creditors  who  have  come 
in  and  accepted  dividends  under  the  assignment  to  attack  it.3  And  creditors 
may  be  estopped  by  their  inconsistent  acts  from  so  attacking  it.  Thus  if  a 
creditor  requests  the  assignee  under  a  general  assignment  to  complete  a  con- 
tract for  work  partially  executed  by  the  assignor,  without  the  intention  of 
paying  the  assignee  therefor,  but  with  the  belief  that  he  can  gain  a  positive 
benefit  by  having  the  price  of  the  work  set  off  against  the  indebtedness  of  the 
assignor  to  himself,  under  a  prior  agreement  to  that  effect  with  the  assignor, 
he  will  be  estopped,  by  having  so  recognized  the  assignment  for  the  purpose 
of  gaining  an  advantage,  from  thereafter  attacking  its  validity,  whether  he  did 
or  did  not  in  fact  receive  the  benefit  supposed.* 


Usury. — Where,  prior  to  an  assignment  for 
creditors,  accounts  were  stated  yearly  by  a 
creditor  with  usurious  interest  charged  and 
notes  given  by  the  debtor  for  the  balance 
shown  on  settlement,  other  creditors,  in  the 
absence  of  fraud,  have  no  standing  to  except 
to  the  allowance  of  the  notes  including  such 
interest  out  of  the  assigned  estate.  Selser's 
Estate,  141  Pa.  St.  529. 

1.  Therasson  v.  Hickok,  37  Vt.  454. 

2.  Assenting  Creditors. — Hone  v.  Henriquez, 
13  Wend.  (N.  Y.)  240,  27  Am.  Dec.  204. 

Where  a  creditor  has  expressly  stipulated 
with  the  assignee  for  a  pro  rata  distribution 
of  the  property  according  to  the  terms  of 
the  assignment,  and  to  permit  the  assignee  to 
proceed  under  it,  he  will  not  be  permitted  to 
dispute  the  assignment  or  to  attach  the  prop- 
erty where  no  other  creditors  have  interfered, 
and  the  property  still  remains  in  the  as- 
signee's hands.  Aberle  v.  Schlichenmeir,  51 
Minn.  1. 

3.  Where  Creditor  Receives  Benefits. — A  cred- 
itor who  has  received  a  pro  rata  dividend 
from  the  assignee  cannot  impeach  the  assign- 
ment as  fraudulent.  Adler  v.  Bell  (Ala.  1896), 
20  So.  Rep.  83;  Babcock  v.  Dill,  43  Barb.  (N. 
Y.)  577- 

A  creditor  is  bound  to  take  notice  of  the 
terms  of  an  assignment,  and  therefore,  by  ac- 
cepting dividends  under  it,  affirms  it,  unless 
some  deceit  has  been  practiced  upon  him. 
Scott  v.  Edes,  3  Minn.  377.  See  also  Van 
Nest  v.  Yoe,  1  Sandf.  Ch.'(N.  Y.)  4. 

A  creditor  who  receives  benefits  under  his 
debtor's  assignment  for  the  benefit  of  credit- 
ors, so  ratifies  the  same  that  he  cannot  attach 
the  assigned  property  on  the  ground  that  the 
assignment  is  fraudulent.  Richards  v.  White, 
7  Minn.  345. 

A  creditor  who,  by  proving  his  claim,  as- 
sents to  his  debtor's  assignment,  cannot  main- 
tain a  suit  at  law  to  recover  the  claim,  and, 
under  the  statute,  his  attachment  is  dissolved 
by  such  assent.  Gathercole  v.  Bedel,  6c;  N. 
H.  211. 

A  creditor,  who  has  filed  proof  of  his  claim, 
is  estopped  from  denying  the  validity  of  the 
assignment  because  the  assignee's  bond  has 
not  been  approved.  Littlejohn  :•.  Turner,  73 
Wis.  113. 


4.  Groves  v.  Rice,  148  N.  Y.  227.  In  this 
case  Gray,  J.,  said  :  "  In  order  that  a  creditor 
shall  be  estopped  by  any  act  of  his  from  im- 
peaching the  validity  of  an  assignment  it 
must  appear  that  he  has  accepted  an  actual 
benefit  under  it,  or  that  he  has  assumed  such 
an  attitude  as  would  be  inconsistent  with  his 
taking  such  a  position.  Mills  v.  Parkhurst, 
126  N.  Y.  89."  To  the  same  effect  are  Jones 
v.  Burgess  (Ala.  1895),  19  So.  Rep.  851 ;  Rob- 
inson v.  Pebworth,  71  Ala.  247;  Rabitte 
Orr,  83  Ala.  185  ;  Espy  v.  Comer,  80  Ala.  333  ; 
Moog  v.  Talcott,  72  Ala.  210. 

One  who,  before  an  assignee  for  the  benefit 
of  creditors,  proves  a  claim  for  goods  con- 
verted by  the  assignor,  and  accepts  the  provi- 
sions of  the  assignment,  cannot  afterwards  sue 
for  conversion  of  the  goods.  Nanson  v.  Ja- 
cob, 93  Mo.  331,  3  Am.  St.  Rep.  531 . 

A,  who  might  have  claimed  that  a  deposit 
in  a  bank  which  afterwards  became  insolvent 
was  impressed  with  a  trust  in  his  favor,  pre- 
sented his  claim  as  the  claim  of  a  general 
creditor  against  the  general  assets,  and  it  was 
allowed  as  such.  It  was  held  that  he  could  not 
afterwards  follow  the  fund  as  impressed  with 
a  trust.    Stoller  v.  Coates,  88  Mo.  514. 

Creditor  without  Knowledge  Not  Estopped. — 
An  action  was  brought  by  a  receiver  in  sup- 
plementary proceedings  to  set  aside  a  general 
assignment  by  the  judgment  debtor  in  and 
under  the  laws  of  Pennsylvania,  where  the 
debtor  resided,  because  of  a  failure  to  re- 
cord the  assignment  within  thirty  days  after 
its  execution,  which  omission,  as  the  said  law 
declares,  renders  the  assignment  void  as  to  the 
assignor's  creditors.  It  appeared  that  the 
judgment  creditors,  after  learning  of  the  as- 
signment, stopped  in  transitu  certain  goods 
which  had  been  shipped  to  the  debtor.  They 
first  rendered  an  account  to  the  assignor  which 
included  the  said  goods.  The  assignee  con- 
sented that  they  retain  the  goods,  and  accepted 
a  new  account  in  which  they  were  omitted, 
the  attorney  of  the  creditors  giving  a  receipt 
therefor,  which  also  stated  that  the  matter 
was  in  dispute  as  to  whether  the  goods  should 
be  included  in  the  assignment,  and  that  it  was 
agreed  between  said  creditors  and  the  assignee 
that,  in  case  any  expense  or  liability  was  in- 
curred, the  creditors  would  pay  it.  It  did  not 
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ASSIGNMENTS  FOR  THE 


Creditors'  Claims. 


c.  Priority  of  Attacking  Creditors. — The  General  Rule  is  that  if  a  cred- 
itor at  large  files  a  bill  to  set  aside  a  fraudulent  assignment,  and  succeeds,  he 
thereby  obtains  a  priority  over  other  creditors  at  large.1 

Where  Creditor  Acts  on  Behalf  of  Others. — But  a  judgment  creditor  who  maintains  a 
creditor's  bill  on  behalf  of  himself  and  the  other  creditors  does  not  thereby 
gain  a  priority  over  the  others.2 

Where  Only  One  Claim  Fraudulent. — If  a  creditor  merely  succeeds  in  establishing 
the  fraudulent  character  of  one  of  the  claims  provided  for  by  the  assignment, 
he  does  not  thereby  obtain  a  priority  over  other  creditors  which  the  assignment 
provides  for.3 

4.  Creditors'  Claims  and  Dividends  —  a.  PRESENTATION  OF  CLAIMS. — On 
receiving  notice  of  the  assignment,  and  to  present  their  claims  to  the  assignee, 
creditors  should  so  present  them  within  the  time  limited  by  statute,  in  order 
that  their  claims  may  stand  on  an  equality  with  those  of  other  creditors  and 
be  entitled  ratably  to  share  in  the  dividends  of  the  estate.4 


appear  that  the  creditors,  when  they  gave  the 
receipt,  knew  that  the  assignment  had  not  been 
recorded.  It  was  held  that  the  presumption 
was  that  the  creditors  had  no  such  knowledge, 
and  they  were  not  estopped  from  questioning 
the  validity  of  the  assignment,  nor  was  there 
an  affirmance  of  it,  or  a  waiver  of  the  right  to 
question  its  validity.  Stedman  v.  Davis,  93 
N.  Y.  32. 

Where  Assignment  Set  Aside. — After  certain 
creditors  had  accepted  dividends  and  exe- 
cuted releases  under  an  assignment  for  the 
benefit  of  creditors  the  assignment  was  ad- 
judged invalid.  It  was  held  that  neither  their 
releases  nor  their  acts  estopped  them  from 
claiming  their  rights  against  the  property  in 
the  hands  of  a  receiver  appointed.  In  re 
Walker,  Xi  Minn.  243. 

1.  See  Baker  v.  Bartol,  6  Cal.  483. 
Creditors  at  Large. — In  Virginia  creditors 

at  large,  who  file  a  bill  to  set  aside  a  fraudu- 
lent conveyance  and  succeed,  have  a  lien  on 
the  land  for  their  debts  from  the  filing  of  the 
bill,  and  are  entitled  to  priority  over  other 
creditors  at  large.  Wallace  v.  Treakle,  27 
Gratt.  (Va.)  479. 

An  attack  by  creditors,  upon  an  assignment 
as  fraudulent,  poes  not  enlarge  its  operation 
as  to  those  who  claim  under  it,  but  the  attack- 
ing creditor  is  entitled  to  the  reward  of  his 
vigilance.  Market  Nat.  Bank  v.  Hofheimer, 
23  Fed.  Rep.  13. 

Under  the  Mississippi  Code  of  1892  (c.  8), 
providing  for  the  administration  in  one  pro- 
ceeding of  estates  assigned  generally  for  the 
benefit  of  creditors,  and  declaring  (section 
121)  that  a  creditor  may  file  a  cross-petition 
to  annul  the  assignment  for  fraud,  and  that, 
if  he  succeeds  therein,  he  shall  have  priority 
over  the  other  creditors  in  the  distribution, 
etc.,  all  other  creditors,  including  those  pre- 
ferred in  the  deed,  stand  on  an  equal  footing 
upon  the  fall  of  the  assignment.  Mahorner 
v.  Forcheimer  (Miss.  1895),  18  So.  Rep.  570. 

2.  Creditor  Moving  in  Behalf  of  Other  Creditors 
Also. —  Younger  v.  Massey,  41  S.  Car.  50.  In 
this  case  it  was  also  held  that  where  an  as- 
signment, valid  on  its  face,  gave  a  prefer- 
ence to  releasing  creditors,  and  several  filed 
their  releases,  and  then  the  assignment  was  set 
aside  for  fraud,  the  releases  became  inopera- 


tive, and  the  releasing  and  nonreleasing  cred- 
itors were  entitled  to  share  pro  rata  in  the  dis- 
tribution of  the  fund  realized  by  the  court 
from  the  sale  of  the  property  attempted  to  be 
assigned. 

3.  Woodson  v.  Carson  (Mo.  1896),  35  S.  W. 
Rep.  1005. 

4.  Iowa. — In  re  Holt,  45  Iowa  301. 

The  period  of  three  months  allowed  by  the 
Iowa  Code  for  the  filing  of  creditors'  claims 
cannot  be  extended  in  favor  of  a  creditor  to 
whom  no  notice  of  the  assignment  was  mailed 
as  required  by  the  code,  for  the  reason  that 
the  assignee  had  no  information  of  the  in- 
debtedness to  such  creditor.  Carter  v.  Lee, 
82  Iowa  26 ;  Rothrock,  J.,  saying  :  "  It  was  held 
in  the  case  of  McKindley  v.  Nourse,  67  Iowa 
121,  and  in  Conlee  Lumber  Co.  v.  Meyer,  74 
Iowa  403,  that  a  failure  to  file  or  present  the 
claim  to  the  assignee  within  three  months 
from  the  first  publication  of  the  notice  is  a 
positive  bar  to  its  allowance  as  a  claim  on  an 
equality  with  creditors  who  present  their 
claims  within  that  time,  and  that  the  statute 
does  not  authorize  the  construction  that  the 
time  may  be  extended  by  reason  of  equitable 
considerations.  There  is  no  saving  clause  in 
section  2126  to  the  effect  that  the  time  may 
be  extended  as  to  those  creditors  who  do  not 
receive  notice  by  mail." 

Where  a  firm  assigned  both  firm  and  indi- 
vidual property  for  the  benefit  of  both  firm 
and  individual  debts,  it  was  held  that  a  claim 
against  one  of  the  partners,  which  was  not 
filed  with  the  assignee  until  more  than  three 
months  after  the  publication  of  notice  of  the 
assignment,  would  not  be  entitled  to  payment 
out  of  the  assets  of  the  individual  partner  in 
preference  to  the  claims  of  the  firm  cred- 
itors of  which  proof  had  been  duly  made, 
though  the  assets  of  such  partner  were  more 
than  sufficient  to  pay  his  individual  debts. 
Budd      King,  83  Iowa  97. 

Illinois — A  creditor's  failure  to  exhibit  his 
demand  to  the  assignee  within  three  months 
from  the  publication  of  notice  to  present 
claims,  as  required  by  the  statute,  will  exclude 
him  from  sharing  in  the  dividends  until  after 
the  payment  in  full  of  all  claims  presented 
within  that  time  and  allowed  by  the  County 
Court,  and  the  fact  that  he  has  made  an 
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Creditors'  Claims. 


b.  Relief  from  Excusable  Mistakes. — A  creditor  may  sometimes 
obtain  an  extension  of  time  within  which  to  present  his  claim,  and  equitable 
relief  in  respect  to  its  allowance,  where  he  can  show  that  his  failure  to  present 
it  in  due  time  was  owing  to  excusable  mistake  or  inattention.1 


invalid  levy  on  the  assigned  property  will  not 
excuse  him  in  failing  to  present  his  claim 
within  the  time  limited,  though  the  independ- 
ent remedy  was  pursued  in  good  faith.  Kean 
v.  Lowe,  147  111.  564. 

The  direction  in  section  13  of  the  Illinois 
assignment  act  that  "all  debts  and  liabilities 
of  the  assignor  shall  be  paid  pro  rata  from 
the  assets  "  entitles  a  party  whose  right  de- 
pends upon  a  contingent  liability  of  the 
assignor  to  share  in  such  assets  after  the  hap- 
pening of  the  contingency,  and  such  a  party 
need  not  file  his  claim  within  three  months 
from  the  publication  of  notice.  Suppiger  v. 
Gruaz,  137  111.  216. 

In  Nebraska  a  creditor  who,  through  his 
own  fault,  fails  to  present  his  claim  within 
the  time  limited,  is  barred  from  sharing  in 
the  dividends.  Clendenning  v.  Perrine,  32 
Neb.  155. 

The  New  Hampshire  Act  of  1889,  allowing' 
proof  of  claims  to  be  filed  after  the  prescribed 
time,  does  not  operate  retrospectively  in  a 
case  in  which  the  time  had  expired  before  the 
passage  of  the  act,  and  some  creditors  had 
seasonably  filed  their  claims  and  others  had 
not.    Nichols  v.  Cass,  65  N.  H.  212. 

The  New  Jersey  Law  providing  that  an  as- 
signee for  creditors  should,  within  three 
months  from  the  date  of  the  assignment,  file 
a  list  of  creditors,  and  that  creditors  who 
should  not  present  their  claims  "  within  the 
term  of  three  months  as  aforesaid,"  should 
be  barred,  was  revised  by  substituting  "  with- 
in the  time  allowed  by  this  act"  for  "within 
the  term,  etc.,"  and  by  giving  the  Orphans' 
Court  power  to  extend  the  time  for  filing  the 
list.  It  was  held  that  creditors  were  still 
barred  who  failed  to  present  their  claims 
within  the  three  months,  or  such  further 
time  as  might  be  allowed  by  the  Orphans' 
Court.  Metropolitan  Nat.  Bank  v.  More- 
head,  38  N.  J.  Eq.  493. 

A  creditor  mistook  the  time  limited  for  fil- 
ing claims,  and  mailed  his  claim  on  the  last 
day  allowed  for  filing,  and,  by  delay  on  the 
part  of  the  mail,  it  was  not  received  by  the 
assignee  until  the  day  following.  It  was  held 
that  the  court  had  no  power  to  relieve  him 
from  the  consequences  of  the  delay.  Ellison 
V.  Lindsley,  33  N.  J.  Eq.  258. 

Delay  in  producing  proof  of  a  claim  does 
not  estop  a  creditor  from  demanding  its  al- 
lowance, nor  excuse  the  neglect  of  an  assignee 
to  except  within  the  statutory  time.  Miller 
V.  Mulford,  31  N.  J.  Eq.  661. 

When  a  creditor  who  has  not  presented  his 
claim  to  the  assignee  discovers  that  lands  of 
the  debtor,  not  administered  by  the  assignee, 
have  been  conveyed  by  mortgage  only,  though 
by  deed  absolute  on  its  face,  such  creditor  is 
entitled  to  his  fro  rata  dividend  out  of  the 
value  of  the  equity  of  redemption,  as  property 
found  by  him  and  not  accounted  for  by  the 
assignee  before   distribution.     The  ra'table 


proportion  of  such  creditor  is  in  the  first  place 
to  be  paid  on  his  claim  the  same  percentage 
as  the  other  creditors  have  received  who  duly 
presented  their  claims,  and  then  to  have  the 
residue  of  such  property  distributed  equally 
between  him  and  the  other  creditors.  Van 
Keuren  v.  McLaughlin,  21  N.  J.  Eq.  163. 

In  JVew  Jerscv  creditors  must  now  present 
claims  to  the  assignee  within  four  weeks  from 
date  of  the  order  provided  by  the  Laws  of 
1895,  c-  3°9>  or  De  barred  from  a  dividend, 
unless  by  special  application  to  the  Orphans' 
Court. 

Ohio. — The  provision  of  Swan  &  C.  Ohio 
Stat.  709,  §  6,  that  a  creditor  shall  present  his 
claim  to  the  assignee  within  six  months,  etc., 
does  not  preclude  its  presentation  and  allow- 
ance, after  that  period  has  elapsed,  at  any 
time  before  the  settlement  of  the  trust. 
Owens  f .  Ramsdell,  33  Ohio  St.  439.  In  this 
case  Day,  J.,  said  :  "  The  requirement  of  the 
statute  that  creditors  must  present  their 
claims  for  allowance  within  that  period  was 
not  intended  to  be  a  limitation  in  bar  of  their 
right  to  a  subsequent  allowance  of  claims,  but 
was  intended  to  expedite  the  settlement  of 
the  trust,  and  to  protect  the  assignee  in  any 
lawful  dividend  or  settlement  that  may  have 
been  made,  and  vigilant  creditors  in  such 
rights  as  they  may  have  acquired."  See  also 
Carpenter  v.  Dick,  41  Ohio  St.  295. 

Texas. — A,  who  owed  a  bank,  to  which,  in 
violation  of  law,  he  had  given  a  chattel  mort- 
gage, made  a  general  assignment  for  the 
benefit  of  creditors.  The  bank  insisted,  by 
litigation,  on  the  validity  of  its  mortgage,  and 
only  filed  its  claim  with  the  assignee  when,  a 
year  after  the  time  within  which  the  statute 
requires  claims  to  be  filed,  the  litigation  de- 
termined the  invalidity  of  the  mortgage.  It 
was  held  that  the  bank  could  not  share  with 
other  creditors  in  the  assigned  fund.  Loven- 
berg  v.  National  Bank,  67  Tex.  440. 

1.  Belief  from  Mistakes.— In  Scott  -'.  Thomas 
(Iowa  1895),  62  N.  W.  Rep.  790,  the  assignee, 
eighteen  days  after  the  first  newspaper  publi- 
cation of  the  notice  of  assignment,  mailed  a 
notice  to  certain  creditors,  stating  that  claims 
should  be  filed  "  within  three  months  of  the 
first  publication  of  this  notice;"  it  was  held 
that  such  creditors  were  justified  in  believing 
that  no  publication  had  been  previously  made, 
and  that  the  assignee  and  the  other  creditors 
were  estopped  to  object  that  claims  of  the 
creditors  so  notified,  filed  within  three  months 
from  receipt  of  the  notice,  were  not  filed  in 
time. 

By  an  amendment  of  the  Iotva  assignment 
law,  passed  in  1894,  it  is  declared  that  "in 
case  all  claims  shall  not  have  been  filed 
within  three  months  as  by  law  provided,  the 
court  may  extend  the  period  for  filing  such 
claims,  when  pecidiar  circumstances  entitle 
the  claimant  to  equitable  relief,  not  exceeding 
nine  months."  Iowa  Acts  1894,  c.  93.  In 
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c.  O  mi  i  iance  by  Creditor  with  Conditions— Release. — A  creditor 
is  not  entitled  to  dividends  under  an  assignment,  unless  he  complies  with  its 
conditions  as  to  the  release  of  his  claim.1 

d.  What  Acts  of  Creditor  Debar  His  Claim. — The  decisions  are  not 
entirely  in  harmony  as  to  what  amount  of  opposition  by  a  creditor  to  an 
assignment  will  debar  him  from  proving  his  claim  and  receiving  a  dividend 
under  it.  It  has  been  held  that  the  mere  bringing  of  an  action  to  set 
the  assignment  aside  does  not  so  debar  him  ;2  but  if  he  succeeds  in  taking  the 


Scott  v.  Thomas  (Iowa  1895),  62  N.  W.  Rep. 
790,  Deemer,  J.,  thus  accounted  for  the  above 
amending  act :  "  In  the  case  of  Carter  v.  Lee, 
82  Iowa  26,  we  held  that  the  period  allowed 
for  filing  claims  cannot  be  extended  because 
the  creditor  was  not  notified  of  the  assignment 
by  mail.  And  in  this  case  it  is  said :  '  By 
section  2126  of  the  code  the  plaintiffs  were 
required  to  file  their  claims  within  three 
months  from  the  first  publication  of  notice, 
and  not  within  three  months  from  notice  sent 
them  by  mail.'  In  In  re  Holt,  45  Iowa  301,  we 
held  that  '  a  creditor  who  fails  to  file  his  claim 
with  the  assignee  within  three  months  after 
the  first  publication  of  notice  of  the  assign- 
ment is  not  entitled  to  share  pro  rata  in  the 
dividends  of  the  estate.'  *  *  *  The  case  of 
Conlee  Lumber  Co.  v.  Meyer,  74  Iowa  403, 
follows  and  reaffirms  In  rc  Holt,  45  Iowa  301. 
In  McKindley  v.  Nourse,  67  Iowa  118,  it  is 
said  that  the  bar  is  an  absolute  one,  and  that 
the  court  cannot  extend  it  because  of  equit- 
able circumstances.  No  doubt  these  various 
opinions  led  to  the  adoption  by  the  last  legisla- 
ture of  an  act  granting  an  extension  of  the 
time,  not  exceeding  nine  months,  when  pecu- 
liar circumstances  entitle  the  claimant  to 
equitable  relief." 

Where  Notice  Not  Received. — Where  it  ap- 
peared that  the  creditor  did  not  receive  the 
assignee's  personal  notice  of  the  time  for 
presentation  of  demands,  and  that  neither  he 
nor  his  attorney  had  actual  notice  of  said 
time,  and  it  further  appeared  that  the  attor- 
ney of  the  creditor  understood  that  the  as- 
signee would  inform  him  of  said  time  when 
fixed,  and  that  there  was  only  a  few  days' 
delay  in  the  presentation,  the  claim  was  held 
to  have  been  properly  allowed  by  the  Circuit 
Court.    Maverick  v.  Heard,  99  Mo,  581. 

Section  21  of  the  Kansas  assignment  act 
provides  that  the  assignee  shall  give  notice  to 
creditors  of  the  time  for  presenting  demands, 
and  that  all  who  fail  to  attend  and  present 
their  claims  shall  be  precluded  from  any  ben- 
efit in  the  estate.  It  is  held  that  where  no 
notice  is  given  to  a  creditor  he  is  not  pre- 
cluded by  failure  to  present  his  claim.  Myers 
v.  Board  of  Education,  51  Kan.  87,  37  Am.  St. 
Rep.  263.  See  also  Matter  of  Schaller,  62 
How.  Pr.  (N.  Y.  C.  PI.)  40. 

Creditor  Allowed  to  Come  In  on  Terms. — A 
creditor  who,  through  inattention  or  excus- 
able mistake,  fails  to  prove  his  claim  before 
the  referee,  maybe  allowed  upon  terms,  after 
the  peremptory  day  fixed  by  the  referee  for 
the  presentation  of  claims,  to  come  in  and 
prove  his  claim  and  contest  the  assignee's  ac- 
count. Downey  v.  May,  19  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  177. 


Assignee's  Discretion. — The  determination  of 
what  is  "  good  cause  "  for  admitting  proof  of 
a  claim  after  the  expiration  of  the  time  fixed 
by  notice  is  within  the  assignee's  discretion. 
Fourth  Nat.  Bank  v.  Scudder,  15  Mo.  App.  463. 

Claim  in  Litigation. — In  Illinois  the  fact  that 
a  claim  is  in  litigation  during  the  statutory 
time  for  filing  claims  with  an  assignee  is  no 
excuse  for  not  presenting  it  to  the  assignee. 
Claflin  Co.  v.  Kelley,  64  111.  App.  525. 

1.  Creditors  to  Comply  with  Conditions  of  As- 
signment.— Lee's  Appeal,  9  Pa.  St.  1^04.  See 
Cheever  v.  Imlay,  7  S.  &R.(Pa.)  510;  Wilson 
v.  Kneppley,  10  S.  &  R.  (Pa.)  439. 

An  assignment  for  the  benefit  of  creditors 
excluded  from  its  benefits  all  creditors  not  com- 
plying with  its  provisions,  and,  among  other 
things,  releasing  their  claims,  and  provided 
that  dividends  otherwise  applicable  to  cred- 
itors neglecting  or  refusing  to  accept  the  pro- 
visions of  the  assignment  should  remain  in 
the  hands  of  the  assignee,  subject  to  the  order 
of  the  court.  It  was  held  that  the  provision 
referred  to  did  not  intend  that  the  assignee 
should  apply  any  of  the  assets  for  the  benefit 
of  such  creditors  as  failed,  through  their  own 
fault  or  neglect,  to  comply  strictly  with  the 
requirements  of  the  preceding  conditions. 
Pfeifer  v.  Dargan,  14  S.  Car.  44. 

2.  Bringing  Action  to  Set  Aside  Assignment. — 
Neither  the  bringing  of  an  action  by  creditors 
to  set  aside  an  assignment  as  fraudulent,  nor  its 
pendency,  deprives  them  of  the  right  to  come 
in  and  share  in  the  distribution  of  the  assigned 
estate.    Mills  v.  Parkhurst,  126  N.  Y.  89. 

Attaching  Assigned  Property. — A  creditor 
who  at  first  repudiates  an  assignment  and  at- 
taches the  assigned  property,  but  who  releases 
it  before  trial,  paying  the  costs  of  the  attach- 
ment, and  recognizing  the  assignment  as  valid, 
does  not  lose  his  right  to  participate  in  the  as- 
signed estate.  Jones  v.  Burgess  (Ala.  1895), 
19  So.  Rep.  851. 

Suit  Not  Prosecuted  to  Final  Judgment. — A 
suit  on  a  note,  secured  by  an  assignment  to  a 
trustee  for  the  benefit  of  creditors,  never  pros- 
ecuted to  final  judgment,  is  not  a  waiver  of  the 
benefit  of  the  assignment.  Clark  v.  Gibboney, 
3  Hughes  (U.  S.)  391. 

Vacating  Deed. — Where  a  judgment  creditor 
files  his  complaint  in  behalf  of  himself  and 
other  creditors  to  set  aside  an  assignment  for 
fraud,  and  the  court  decrees  all  creditors  to  be 
called  in  to  establish  their  demands,  to  which 
there  is  no  exception,  the  creditors  who  come 
in  are  entitled  to  share  pro  rata  in  the  fund 
realized  after  satisfaction  of  liens.  Younger 
v.  Massey,  41  S.  Car.  50,  following  Curlee  v. 
Rembert,  37  S.  Car.  214,  and  distinguishing 
Ryttenberg  v.  Keels,  39  S.  Car.  203. 
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assigned  property  out  of  the  assignee's  possession  he  cannot  claim  any  benefit 
under  the  assignment.1 

Contesting  Other  Claims. — A  creditor  who  comes  in  and  proves  his  claim  under 
an  assignment  is  not  thereby  estopped  from  contesting  the  claim  of  another 
creditor.* 

e.  PROOF  OF  CLAIMS. — The  general  rule  is  that  no  creditor  at  large  will  be 
paid  a  dividend  on  his  claim,  unless  he  has  verified  it  by  his  oath,  and  such 
other  evidence  as  the  statute  requires.3 

Claim  Not  Proved  hy  being  Scheduled. — In  New  York  a  creditor  who  would  receive 
a  dividend  under  an  assignment,  or  share  in  its  proceeds,  must  prove  his  claim. 
It  is  not  enough  that  he  is  named  in  the  schedules  as  a  creditor.4 


Prior  Attachment  Levied  in  Another  State. — 

In  the  state  of  Washington  the  filing  by  a 
creditor  of  his  claim  with  the  assignee  is  not 
an  abandonment  of  any  rights  he  may  have 
under  a  prior  attachment  levied  in  another 
state,  but  the  amount  received  by  him  under 
the  attachment  is  to  be  deducted  from  his 
claim  as  filed  with  the  assignee.  Neufelder 
v.  North  British,  etc.,  Ins.  Co.,  10  Wash.  393, 
45  Am.  St.  Rep.  793. 

Proving  Claims  in  Bankruptcy. — Creditors, 
embraced  in  a  general  assignment  without 
preferences,  are  not  to  be  excluded  from  par- 
ticipating in  the  benefit  thereof  merely  be- 
cause they  have  proved  their  claims  in  bank- 
ruptcy, it  not  appearing  that  at  the  time  they 
so  made  proof  they  had  knowledge  of  having 
been  named  in  the  assignment.  Matter  of 
Woodward,  67  How.  Pr.  (N.  Y.  C.  PI.)  359. 

1.  Attaching  Creditor.— Where  a  debtor  makes 
an  assignment  for  the  benefit  of  creditors,  and 
one  of  the  creditors,  by  an  attachment  suit, 
takes  the  property  out  of  the  hands  of  the 
assignee  and  sells  it  on  giving  bond  to  the  as- 
signee, such  creditor  is  precluded  from  claim- 
ing any  benefit  from  the  assignment.  Valen- 
tine v.  Decker,  43  Mo.  583.  And  see  to  the 
same  effect  O'Bryan  v.  Glenn,  91  Term.  106, 
30  Am.  St.  Rep.  862. 

Where  a  creditor,  after  an  assignment,  had 
levied  upon,  sold,  and  retained  the  proceeds 
of  a  part  of  the  assigned  assets,  he  is  estopped 
from  claiming  a  dividend  under  the  assign- 
ment.   Beifeld  v.  Martin,  4  Colo.  App.  578. 

Creditor  Nonsuited  on  Grounds  Not  Affecting 
the  Merits. — A  creditor's  bringing  an  action 
against  the  debtor,  and  attaching  his  prop- 
erty, is  not  a  waiver  of  the  provision  made  by 
the  debtor  in  an  assignment,  where  such  cred- 
itor is  nonsuited  on  grounds  not  affecting  the 
merits;  he  may,  nevertheless,  claim  and  re- 
cover of  the  assignee  his  proportion  of  the 
avails  of  the  assigned  property.  New  Eng- 
land Bank  v.  Lewis,  8  Pick.  (Mass.)  113. 

Where  Suit  Brought  under  Belief  that  Certain 
Property  did  Not  Pass. — A  creditor  is  not  barred 
from  sharing  in  an  assigned  estate  by  the  fact 
that  under  a  judgment  obtained  against  the 
assignor  and  his  wife  he  had  proceeded  to  sell 
a  certain  part  of  the  property  upon  the  sup- 
position that  it  had  not  passed  under  the  as- 
signment. Anderson  v.  Risdon-Cahn  Co.,  13 
Wash.  494. 

2.  Starr  v.  Dugan,  22  Md.  58.  See  also 
Louisville  Mfg.  Co.  v.  Brown,  101  Ala.  273; 
Lippincott  v.  Snowden,  48  N.  J.  Eq.  257. 


Creditors  have  the  right  to  contest  the  claim 
of  their  debtor's  wife  to  share,  as  a  creditor, 
in  the  avails  of  an  assignment  for  the  benefit 
of  creditors.  Whether  she  is  in  fact  a  cred- 
itor or  not,  is  a  question  for  the  jury.  Lueke- 
meyer  v.  Seltz,  61  Md.  313. 

3.  Proof  of  Claims. — In  Kentucky  any  cred- 
itor failing  to  present  his  claim  at  the  time 
named  in  the  assignee's  notice,  verified  in  the 
same  manner  as  claims  against  the  estate  of 
decedents,  shall  be  deemed  to  have  waived 
his  right  to  any  part  of  the  assigned  estate; 
but  the  court  may  direct  the  assignee  to  re- 
ceive the  claim  at  any  time  before  the  final 
distribution,  and  allow  the  same  and  pay  div- 
idends as  on  other  claims  if  the  assets  are 
sufficient.    Act  of  March  16,  1894,  §  9°- 

In  New  Hampshire  claims  due  and  those 
not  due,  allowing  a  rebate  for  interest,  may  be 
proved  by  a  statement  in  writing  signed  by 
the  creditor  or  his  agent,  setting  forth  on 
oath  the  claim,  its  consideration  and  security, 
and  any  credits  that  should  be  allowed,  and 
that  it  is  justly  due;  if  founded  upon  a  writ- 
ing, the  writing  should  be  attached  to  the 
proof.    Pub.  Stat.  1891,  p.  560. 

And  substantially  to  the  same  effect  is  the 
Michigan  statute.    How.  Stat.  1882,  §  8745. 

Under  the  Minnesota  statute  no  claim,  or 
any  part  of  it,  shall  be  paid  unless  verified  by 
oath  or  affirmation  of  the  parties  making  it. 

4.  Where  Claim  is  Scheduled.  —  Matter  of 
Burdick,  10  Daly  (N.  Y.)  49,  58  How.  Pr. 
(N.  Y.  C.  PI.)  446,  where  Larremore,  J.,  said  : 
"  The  naming  of  a  creditor  in  the  schedule  is 
not  a  presentation  or  proof  of  his  claim  within 
the  meaning  and  intent  of  the  statute.  An 
assignor  might  name  in  his  schedule  a  cred- 
itor for  a  fictitious  debt.  The  creditor  makes 
no  presentation  or  proof  of  his  claim,  thus 
escaping  the  scrutiny  and  examination  of  the 
other  creditors,  and  also  the  necessity  of  sub- 
stantiating his  demand  by  his  oath."  The 
General  Term  decision  in  this  case  substan- 
tially overrules  the  Special  Term  decision  in 
Matterof  Currier,  8  Daly  (N.  Y.)  119,  where 
it  was  held  that  under  the  New  York  General 
Assignment  Act  of  1877,  all  creditors  whose 
names  and  claims  appear  on  the  assignor's 
schedules  and  are  not  contested  are  entitled  to 
dividends  out  of  the  assigned  fund  although 
their  claims  were  not  presented  to  the  as- 
signee after  advertisement. 

Informal  Verification. — A  claim  not  disputed 
by  the  assignee  will  not  be  rejected  without 
notice  to  the  claimant  because  the  verification 
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Assignee  Not  Bound  to  Prove  Claim. — The  assignee,  having  knowledge  of  a  claim, 
is  not  bound  to  produce  and  prove  it.1 

Proof  need  Not  Be  Technical. — A  claim  presented  by  a  creditor  should  not  be 
disallowed,  where  the  amount  of  the  indebtedness  to  him  is  undisputed,  merely 
because  he  does  not  show  how  much  should  be  deducted  from  it  by  way  of 
credits.2 

/.  What  Claims  Are  Provable. — Those  creditors  are  entitled  to  share 
in  the  distribution  of  the  assigned  estate  whose  debts  are  due,  and  whose 
demands  and  causes  of  action  are  capable  of  liquidation  at  the  time  of  the 

assignment.3 

Judgments  on  Mature  Demands. — This  rule  applies  to  judgments  recovered  after 

the  assignment  on  debts  and  demands  due  when  it  was  made.4 


is  insufficient  in  form.  Matter  of  De  Frece, 
6  Misc.  Rep.  (N.  Y.  C.  PI.)  274. 

Mailing  Claim  —  Presumption  of  Receipt. — 

Where  a  creditor  duly  mails  a  verified  claim 
to  an  assignee  it  is  duly  presented,  and  such 
mailing  will  sustain  the  inference  that  he  re- 
ceived it,  though  he  testify  to  the  contrary. 
Matter  of  Wiltse,  5  Misc.  Rep.  (N.  Y.)  105. 

Fabrication  of  Evidence  to  Support  Claim. — 
The  mere  fabrication  of  written  evidence  to 
support  a  creditor's  just  and  lawful  claim  does 
not  destroy  its  validity.  Lippincott  v.  Snow- 
den,  48  N.  J.  Eq.  257. 

1.  Assignee  Not  Bound  to  Produce  Claim. — 
In  a  suit  against  the  assignees  of  an  insolvent 
partnership,  which  has  made  an  assignment  of 
its  assets  for  the  benefit  of  creditors,  brought 
by  one  of  the  creditors  in  his  own  behalf, 
and  that  of  others  who  should  come  in,  for  an 
accounting  and  distribution  of  the  trust  fund, 
after  an  order  or  decree  for  an  accounting  is 
made,  under  which  all  creditors  are  author- 
ized to  come  in  and  present  their  demands, 
and  such  decree  is  executed  by  the  assignees, 
all  the  creditors  of  the  partnership,  in  the 
absence  of  fraud,  are  bound  by  the  decree, 
whether  they  come  in  and  prove  their  claims 
or  not;  and  a  creditor  who  fails  to  do  this  is 
barred  although  he  had  no  notice  of  the  ac- 
tion, and  knew  nothing  of  it  until  after  the 
distribution  of  the  trust  fund.  The  assignees, 
having  knowledge  of  the  claim  of  a  creditor 
who  did  not  appear,  are  not  bound  to  produce 
and  prove  such  claim.  Kerr  v.  Blodgett,  48 
N.  Y.  62. 

2.  Cheever  v.  Brown,  128  N.  Y.  670. 

3.  Debts  Due — Demands  Capable  of  Liquida- 
tion.— Reading  Iron  Works,  150  Pa.  St.  369. 
In  this  case  it  appeared  that  a  landlord 
bought  a  lot  and  erected  a  building  under  an 
agreement  that  the  tenant  should  lease  it  for 
a  term  of  years.  The  tenant  made  an  assign- 
ment prior  to  the  expiration  of  the  lease,  and 
the  assignee  abandoned  the  premises;  it  was 
held  that  the  landlord  had  a  present  cause  of 
action  against  the  tenant,  for  failure  to  com- 
pensate the  landlord  for  his  investment  under 
the  agreement,  and  a  right  to  share  therefor 
in  the  distribution  of  the  assigned  estate. 

Though  no  part  of  a  claim  presented 
against  the  assigned  estate  be  due,  yet,  if  it  is 
fixed  and  certain  and  bears  interest,  it  may 
properly  be  allowed.  Robinson's  Appeal,  63 
Conn.  290;  Bacon  v.  Thorp,  27  Conn.  261. 

Illustrations. — The   question    whether  the 


claim  for  a  breach  by  the  assignor  of  an  ex- 
ecutory contract  of  sale,  which  breach  did  not 
occur  until  after  the  assignment,  may  be 
proved  before  the  assignee,  depends  upon  the 
terms  of  the  assignment.  If  the  assignment 
is  to  pay  "  all  debts  and  liabilities,"  it  will  in- 
clude damages  for  the  breach  of  such  agree- 
ment. Matter  of  Ives,  25  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  63. 

In  Matter  of  Adams,  67  How.  Pr.  (N.  Y.  C. 
PI.)  284,  a  creditor  claimed  a  large  amount  of 
damages  for  the  assignor's  failure  to  per- 
form his  contract  to  manufacture  and  supply 
goods ;  the  damages  were  of  the  nature  of 
prospective  profits,  and  could  not  be  ascer- 
tained with  any  reasonable  certainty;  it  was 
held  that  such  a  claim  was  not  provable  before 
the  assignee  as  against  the  assigned  estate. 

Where  an  officer  of  a  corporation  which  has 
made  an  assignment  has  performed,  or  been 
ready  to  perform,  the  duties  of  his  office,  he  is 
entitled  to  compensation  for  the  unexpired 
portion  of  his  term  during  which  the  com- 
pany's property  was  in  the  hands  of  the  as- 
signee. The  assignment  did  not  release  the 
corporation  from  its  contract  to  pay  its 
treasurer  for  the  period  for  which  he  was 
elected.  Potts  v.  Rose  Valley  Mills,  167  Pa. 
St.  310. 

Conditional  Release  of  Assigned  Estate.  —  A, 

having  assigned  his  property  for  the  benefit 
of  creditors,  desired  to  get  it  back,  and,  to 
assist  him,  B  gave  up  a  bond,  evidence  of 
A's  indebtedness  to  him,  taking  A's  note  for 
the  amount,  on  condition  that  the  bond  should 
be  returned  if  the  negotiation  failed.  The 
negotiation  failed.  It  was  held  that  B  was 
entitled  to  distribution.  Reiser's  Appeal,  *8i 
Pa.  St.  375. 

Omission  from  Schedule  —  Intention.  —  Vv  here 
an  assignment  provided  for  the  payment  of 
the  "debts  due  "to  the  parties  severally  named 
in  the  schedule  of  creditors  to  be  hereunto 
annexed,  it  being  intended  to  include  in  said 
schedule  the  names  of  all  the  creditors,"  etc., 
it  was  held  that  a  creditor  wThose  name  did 
not  appear  on  the  schedule  was  not  therein- 
cut  off.  Union  Nat.  Bank  v.  Bank  of  Com- 
merce, 94  111.  271. 

4.  Judgment  Subsequent  to  Assignment.  — 
After  an  assignment  a  creditor  obtained  judg- 
ment on  notes  against  the  debtor.  It  was  held 
that  the  creditor's  right  to  share  in  the  fund 
was  not  lost.  Richmond  Second  Nat.  Bank 
v.  Townsend,  114  Ind.  534. 
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Surety's  Payment  after  Assignment. — In  accordance  with  the  rule  that  debts 
accruing  after  the  assignment  are  not  provable  against  the  assigned  estate,  it 
has  been  held  that  a  payment  by  a  surety  of  the  assignor,  after  the  assignment, 
cannot  be  allowed  by  the  assignee  as  a  provable  claim.1 

Rent  Accruing  after  Assignment. — Rent  which  has  not  accrued  at  the  time  of 
an  assignment  by  the  lessee  is  not  a  debt  or  demand  which  is  entitled  to  a 
dividend.2 

Claim  of  Creditor's  Transferee.  —A  creditor's  transferee  may  share  in  the  distribu- 
tion of  the  assigned  estate.3 

g.  The  Assignee's  Decision — Statutes. — Where  the  decision  as  to  the 
allowance  of  creditors'  claims  is  within  the  authority  of  the  assignee,  his  decision 
is  under  the  statutes  generally,  but  not  always,  regarded  as  final  if  an  appeal 
from  it  is  not  taken.4 

5.  Dividends  of  Partnership  Creditors. — Dividends  are  to  be  paid  to  creditors 
of  a  firm  and  to  creditors  of  the  individual  partners,  where  both  the  firm 


In  a  distribution  by  auditors,  of  a  fund  as- 
signed for  the  benefit  of  creditors,  a  judgment 
recovered  against  the  assignor  in  a  suit 
commenced  after  the  assignment,  upon  a 
claim  which,  the  record  shows,  existed  before, 
is  prima  facie  entitled  to  a  dividend.  Pitts- 
burgh, etc.,  R.  Co.'s  Appeal,  2  Grant's  Cas. 
(Pa.)  151. 

1.  Dividends  of  Assignor's  Sureties. — As  debts 
arising  after  an  assignment  is  made  are  not 
provable  against  the  assigned  estate,  the  as- 
signee for  a  surety,  who  is  compelled  to  pay 
a  dividend  on  the  suretyship  debt,  after  the 
assignment  of  the  principal,  cannot  prove  such 
payment  as  a  claim  against  the  principal's  as- 
signee. Ragsdale  v.  Winnsboro  Nat.  Bank 
(S.  Car.  1896),  23  S.  E.  Rep.  947,  where 
Gary,  J.,  said  :  "  The  rights  of  parties  to  claim 
under  a  deed  of  assignment  depend  upon  the 
state  of  facts  existing  at  the  time  of  the  mak- 
ing of  the  assignment.  The  sureties  or  in- 
dorsers  were  not  creditors  of  the  maker  at  the 
time  he  made  his  deed  of  assignment,  and 
therefore  they  are  not  entitled  to  a  pro  rata 
dividend  from  the  assigned  estate  of  the  maker 
of  the  notes.  Yongue  v.  Linton,  6  Rich.  (S. 
Car.)  275;  Nettles  v.  Huggins,  8  Rich.  (S. 
Car.)  273;  McCrady  v.  Jones,  44  S.  Car. 
406." 

In  Brough's  Estate,  71  Pa.  St.  460,  Brough, 
owing  Hinchman,  gave  him  his  own  note 
with  indorsers  and  the  note  of  Gobley  as  se- 
curity; they  were  discounted,  and  the  pro- 
ceeds passed  to  Brough's  credit;  Brough 
made  an  assignment,  and  the  notes  were  not 
paid  when  due ;  afterwards  payments  were 
made  by  the  indorsers.  In  the  distribution  of 
Brough's  estate  it  was  held  that  Hinchman 
was  entitled  to  a  dividend  on  the  amount  due 
at  the  date  of  the  assignment,  irrespective  of 
the  notes;  but  that  the  indorsers  were  not  en- 
titled to  a  dividend  on  the  amount  of  the 
accommodation  note  until  Hinchman  should 
be  fully  paid,  when,  if  any  of  the  assigned 
estate  remained,  they  would  be  subrogated  to 
his  rights. 

2.  Weinmann's  Estate,  164  Pa.  St.  405;  Bos- 
ler  v.  Kuhn,  8  W.  &  S.  (Pa.)  183;  In  re  Sny- 
der's Estate,  8  Phila.  (Pa.)  302. 

3.  The  botia  fide  assignee  of  claims  against 
one  who  has  made  an  assignment  is  entitled 


to  share  in  the  distribution.  Fosdyke  v. 
Nixon,  107  Ind.  138. 

4.  Missouri. — The  Missouri  statutes  provide 
that  unless  there  is  an  appeal,  the  assignee's 
decision  shall  be  final  on  claims  presented  to 
him  for  allowance.  It  is  held  that  the  deci- 
sion possesses  the  force  of  a  judgment,  and 
is  not  to  be  overthrown  by  the  action  of  the 
creditor  whose  claim  is  allowed  in  obtaining 
judgment  against  the  assignor,  and  seeking 
to  satisfy  it  from  what  were  not  originally 
supposed  to  be  assets.  Eppright  v.  Kauff- 
man,  90  Mo.  25. 

The  creditors  may  appeal  not  only  from 
the  judgment  of  the  assignee,  in  allowing  a 
demand  against  the  assigned  estate,  but  also 
from  the  judgment  of  the  Circuit  Court  mak- 
ing an  allowance,  as  they  are  parties  in  inter- 
est within  the  provisions  of  the  Revised  Stat- 
utes. Hayward  v.  Graham  Book,  etc.,  Co., 
59  Mo.  App.  453. 

Kansas. — A  decision  of  an  assignee  upon  due 
notice,  and  a  hearing  allowing  a  creditor's 
claim  from  which  no  appeal  was  taken  by  any 
creditor  or  other  interested  person,  is  final 
and  conclusive,  and  cannot  be  questioned  in  a 
proceeding  to  restrain  the  distribution  of  the 
estate  in  accordance  therewith.  American 
Nat.  Bank  v.  Branch  (Kan.  1896),  45  Pac.  Rep. 
88;  State  v.  Kansas  Ins.  Co.,  32  Kan.  655. 

Rhode  Island. — Where  a  creditor's  claim  has 
been  disallowed  by  the  assignee,  a  bill  in  equity 
against  the  assignee,  to  determine  the  validity 
of  the  claim,  is  the  proper  form  of  suit  under 
the  public  laws  of  Rhode  Island.  Osborn  v. 
Colwell,  17  R.  I.  196. 

Nebraska. — Under  the  Nebraska  statute  the 
Count}'  Court  is  to  order  a  distribution  as 
often  as  the  assignee  shall  be  in  possession  of 
sufficient  funds  fixing  the  amount  to  be  paid 
to  each  person  entitled  thereto.  See  Anheuser 
Busch  Brewing  Assoc.  v.  Morris,  36  Neb.  35. 

Where  Assignee  Fails  to  Report  Claims. — 
Where  an  assignee  failed  to  file  with  the  clerk 
of  court,  as  required  by  the  Iowa  Code,  §  2120, 
all  the  claims  presented  to  him,  and  the  order 
of  distribution  did  not  include  the  claims  not 
filed,  the  assignee's  report  and  the  order 
should  be  set  aside,  and  the  excluded  claim- 
ants be  granted  a  hearing.  Lacey  v.  New- 
comb  (Iowa  1895),  63  N.  W.  Rep.  704. 
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and  the  partners  individually  have  assigned,  in  accordance  with  the  familiar 
rule  that  firm  assets  are  first  to  be  applied  to  the  payment  of  firm  creditors 
and  individual  assets  to  the  payment  of  individual  creditors.1 

separate  Dividends  on  Firm  Note. — Where  an  assignment  has  been  made  by  a  firm, 
and  also  by  the  partners  as  individuals,  the  holder  of  a  note  executed  by  the 
firm  and  the  partners  individually  is  entitled  to  have  the  estates  of  the  firm 
and  of  each  partner  kept  separate,  and  to  receive  a  dividend  from  each,  though 
the  note  was  given  for  a  firm  debt.2 

Separate  Dividends  on  Separate  Judgments. — Where  a  firm  assigns,  and  a  creditor 
has  a  judgment  against  the  firm  and  also  a  separate  judgment  against  the 
individual  partners  for  the  same  debt,  he  is  entitled  to  a  dividend  on  each 
judgment  out  of  its  respective  estate.3 

Where  Firm  Owes  Partner,  and  Both  Assign. — Where  a  firm  is  indebted  to  one  of  its 

partners,  and  both  it  .and  the  partner  make  assignments,  the  assignee  for  the 
individual  creditors  cannot  share  pari  passu  with  the  partnership  creditors, 
for  the  individual  debts  of  the  partner  can  be  paid  only  from  his  share  of 


1.  Peters  v.  Bain,  133  U.  S.  670. 

Payment  of  Firm  and  Individual  Creditors. — 

A  firm  having  made  a  general  assignment 
of  both  individual  and  firm  property,  a  cred- 
itor may  prove  his  claim,  whether  it  be  against 
the  firm  or  an  individual  partner.  Clark  v. 
Lindeke,  43  Minn.  463. 

Where  there  is  an  assignment  of  firm  prop- 
erty, and  a  separate  assignment  by  each 
partner,  the  rule  of  distribution  as  between 
firm  and  individual  creditors  is  the  same  as  it 
is  where  there  is  a  joint  assignment  of  firm 
and  individual  assets,  and  if  the  firm  creditors 
avail  themselves  of  the  rule  in  equity,  which 
gives  them  priority  as  to  firm  assets,  they 
cannot  share  in  the  individual  assets  until 
the  individual  creditors  have  been  made 
equal  with  them.    Hill  v.  Cornwall,  95  Ky. 

The  Priority  of  Lien  of  Firm  Creditors  cannot 
be  affected  by  a  transfer,  by  an  insolvent  firm, 
of  assets  to  one  or  more  of  the  partners,  or  by 
the  withdrawal  of  one  partner  or  the  introduc- 
tion of  a  new  one.  Peyser  v.  Myers,  135  N. 
Y.  599- 

Where  Firm  Creditors  Exhaust  Firm  Assets. — In 

Kentucky,  if  the  firm  creditors  exhaust  the 
firm  assets  without  being  paid  in  full,  the  indi- 
vidual creditors  have  the  right  to  receive  a 
like  amount  out  of  the  individual  assets,  and 
then  the  individual  estate  remaining  will  be 
distributed  among  all  the  creditors,  partner- 
ship and  individual,  in  proportion  to  their 
respective  debts.  Fayette  Nat.  Bank  v.  Ken- 
ney,  79  Ky.  133. 

Applying  One  Surplus  to  the  Other  Deficiency. 
— Where  a  firm  assignment  provides  that  cer- 
tain property  belonging  to  the  assignors  in- 
dividually and  as  members  of  the  firm  shall 
be  divided  ratably  between  the  individual  and 
firm  creditors,  the  firm  creditors  to  be  first 
paid  out  of  the  firm  assets,  and  the  individual 
creditors  out  of  the  individual  assets,  the 
surplus  of  the  assets  of  one  class  must  be  ap- 
plied to  any  deficiency  in  the  other.  Home 
Sav.  Bank  v.  Peirce,  156  Mass.  307. 

Married  Women  as  Partners — Acceptance  of 
Dividends  —  Estoppel  —  Husbands'  Liability . — A 
creditor's  acceptance  of  a  dividend  under  an 
assignment  made  by  two  married  women  as 


partners,  each  owning  an  equitable  estate,  and 
their  husbands  joining  with  them  in  the  con- 
veyance, does  not  estop  him  from  maintaining 
an  action  at  law  on  his  debt  against  the  hus- 
bands as  partners  also.  Rabitte  v.  Orr,  83 
Ala.  185. 

Assignment  by  Surviving  Partners. —  If  the 

executor  of  a  deceased  partner  consents  to  the 
surviving  partners  continuing  the  business 
with  the  firm  assets,  his  lien  on  property  there- 
after acquired  will  be  postponed  to  that  of 
creditors  when  a  case  arises  for  an  equitable 
marshaling  of  assets,  as  where  the  surviving 
partners  make  a  general  assignment.  In 
such  case  the  beneficiaries  of  the  deceased 
partner's  estate  cannot  have  priority  over  the 
claims  of  creditors  upon  the  firm  assets. 
Hoyt  v.  Sprague,  103  U.  S.  613. 

2.  Dividends  from  Both  Individual  and  Finn 
Estates. — 111  re  Carter  (Iowa  1896),  67  N.  W. 
Rep.  239.  In  this  case  it  was  held  that  under 
the  lotva  Code,  §  2122,  making  it  the  duty  of 
the  court  to  "  order  the  assignee  to  make  fair 
and  equal  dividend  among  the  creditors  of  the 
assets  in  his  hands,  in  proportion  to  their 
claims,"  the  distribution  should  be  made  in 
accordance  with  the  legal  rights  of  the  credit- 
ors ;  and  the  fact  that  one  does  not  petition 
specially  for  a  separate  dividend  from  the 
estates  of  a  firm  and  of  its  members,  to  which 
he  is  entitled,  or  files  his  claim  against  the 
partnership  only,  where  all  are  covered  by  the 
same  assignment,  does  not  relieve  the  court 
of  the  duty  of  ordering  such  dividends  paid 
him  as  his  proof  entitles  him  to  receive. 

Forfeiture  by  Failure  to  Present  Claim. — In 
Iowa,  where  a  firm  made  an  assignment  of 
firm  and  individual  property  for  the  benefit 
of  both  firm  and  individual  creditors,  it  was 
held  that  a  claim  against  one  of  the  partners, 
which  was  not  filed  with  the  assignee  until 
more  than  three  months  after  publication  of 
notice  of  the  assignment,  would  not  be  en- 
titled to  payment  out  of  the  assets  of  the 
individual  partner  in  preference  to  the  claims 
of  the  firm  creditors  of  which  proof  had  been 
duly  made,  though  the  assets  of  such  partner 
were  more  than  sufficient  to  pay  his  individual 
debts.    Budd  v.  King,  83  Iowa  97. 

3.  Jamison's  Estate,  163  Pa.  St.  143. 
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partnership  assets  which  remain  after  full  payment  of  the  partnership  debts.1 
6.  Dividends  of  Secured  Creditors — The  Prevailing  Rule. — The  prevailing,  though 
not  the  universal,  rule  is  that  a  secured  creditor  may  prove  and  receive  a  divi- 
dend on  his  whole  debt  without  regard  to  his  special  security  for  the  whole  or 
a  part  of  his  debt.2 

The  Minority  Rule. — In  accordance  with  the  practice  in  bankruptcy  proceedings 
the  rule  in  Maryland,  and  some  other  states,  is  that  a  creditor  of  an  insolvent, 
who  holds  collateral  security,  must  either  surrender  the  collateral,  or  have  its 
value  determined  by  the  court,  and  his  claim  will  be  allowed  for  the  difference 
between  its  amount  and  the  value  of  the  collateral.3    And  where,  between  the 


1.  Calhoun  v.  Greenwood  Bank,  42  S.  Car. 
357' 

Treating  Two  Assignments  as  One  Trust. — 

Where,  in  the  Probate  Court,  two  assignments 
one  by  a  firm  and  the  other  by  an  individual 
partner  to  the  same  assignee,  are  being  admin- 
istered, it  is  proper  for  the  court  to  treat  the 
two  as  one  trust  when  necessary  for  the  adjust- 
ment of  the  creditors'  conflicting  claims. 
Clapp  v.  Huron  County  Banking  Co.,  50  Ohio 
St.  528. 

2.  Secured  Creditors. — Upon  the  administra- 
tion of  the  estate  of  an  insolvent  debtor,  in  a 
court  of  equity,  a  creditor  holding  collateral 
security  will  not  be  compelled  to  realize  there- 
on and  prove  the  balance  of  his  claim,  but  he 
may  prove  his  entire  claim  regardless  of  the 
security,  and  receive  a  dividend  thereon.  The 
contrary  rule  prevailing  in  bankruptcy  rests 
upon  the  peculiar  provisions  of  the  bankrupt 
act  and  is  not  controlling  upon  a  court  admin- 
istering an  estate  in  equity.  People  v~.  Rem- 
ington, 121  N.  Y.  328.  The  court  said:  "In 
this  country  we  find  that  rule  more  generally- 
prevailing  which  allows  the  creditor  holding 
securities  to  prove  and  to  receive  his  dividend 
on  the  whole  debt."  Citing-  Story  Eq.  Jur.,  § 
524;  In  re  Bates,  118  111.  524,  59  Am.  Rep. 
383;  West  v.  Rutland  Bank,  19  Vt.  403; 
Moses  v.  Ranlet,  2  N.  H.  488;  Findlay  v. 
Hosmer,  2  Conn.  350;  Logan  v.  Anderson, 
18  B.  Mon.  (Ky.)  114.  See  also  Matter  of 
Ives,  25  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
63;  Murry  v.  Hutcheson,  8  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  423. 

The  Same  Rule  Prevails  in  other  jurisdic- 
tions. Detroit  Third  Nat.  Bank  v.  Haug,  82 
Mich.  607;  Southern  Michigan  Nat.  Bank-'. 
Byles,  67  Mich.  296;  Morris  v.  Olwine,  22  Pa. 
St  441 ;  Patten's  Appeal,  45  Pa.  St.  151,  84 
Am.  Dec.  479 ;  Brough's  Estate,  71  Pa.  St.  460 ; 
Graeff's  Appeal,  79  Pa.  St.  146;  Keim's  Ap- 
peal, 27  Pa.  St.  42;  Miller's  Appeal,  35  Pa. 
St.  481;  In  re  Bates,  118  111.  524,  59  Am.  Rep. 
383  ;  Furness  v.  Union  Nat.  Bank^  147  111.  570; 
Levy  v.  Chicago  Nat.  Bank,  57  111.  App.  143; 
Kauffman  v.  Hudson,  65  Tex.  716;  Atlantic 
Phosphate  Co.  v.  Law  (S.  Car.  1896),  23  S.  E. 
ReP-  955!  Greene  v.  Jackson  Bank,  18  R.  I. 
779i  following  Allen  v.  Danielson,  15  R.  I. 
480,  which  overruled  Knowles'  Petition,  13 
R.  I.  90. 

If  a  creditor  has  two  separate  demands 
against  the  assigned  estate,  one  secured  by  first 
mortgage  and  the  other  by  second  mortgage, 
and  he  is  paid  in  full  the  debt  secured  by  the 
prior  lien  out  of  the  proceeds  of  the  mort- 


gaged property,  he  will  not  be  entitled  to  a 
dividend  on  both  of  his  claims,  though  they  are 
allowed  as  a  single  demand,  but  only  to  a  divi- 
dend on  the  debt  not  so  paid.  By  the  pay- 
ment of  the  first  debt  in  full  it  is  extinguished, 
and  no  dividend  will  be  made  on  it  in  favor 
of  the  creditor  to  apply  on  his  second  claim. 
Peoria  First  Nat.  Bank  v.  Commercial  Nat. 
Bank,  151  111.  308. 

3.  Maryland. — National  Union  Bank  v.  Na- 
tional Mechanics'  Bank,  80  Md.  371,  45  Am. 
St.  Rep.  350,  where  Boyd,  J.,  said:  "The 
value  of  the  securities  thus  held  should  be 
ascertained  and  credited  on  the  claim  before 
distribution  is  made.  That  can  be  easily  done 
by  relevant  testimony,  taken  under  authority 
of  the  court,  when  no  sale  has  taken  place. 
This  was  the  practice  in  bankruptcy  proceed- 
ings, and  is  not  without  precedent  in  other 
courts.  See  In  re  Bridgman,  4  Fed.  Cas.  No. 
1866,  1  N.  B.  R.  312;  Amory -■.  Francis,  16 
Mass.  308;  Farnum  v.  Boutelle,  13  Met. 
(Mass.)  159." 

Iowa. — In  Iowa  a  creditor,  under  an  assign- 
ment, who  has  special  security,  ma}-  be  re- 
quired by  the  other  creditors  to  resort  to  this, 
-and  can  claim  a  dividend  only  on  the  balance 
after  exhausting  the  property  on  which  he 
has  a  special  lien.  Wurtz  v.  Hart,  13  Iowa 
515,  Wright,  T.  saying:  "Or  the  rule  may  be 
stated  thus,  that  if  a  creditor  has  two  funds, 
out  of  which  he  may  make  his  debt,  he 
may  be  required  to  resort  to  that  fund  upon 
which  another  creditor  has  no  lien."  See  also 
Dickson  v.  Chorn,  6  Iowa  19,  71  Am.  Dec. 
382. 

Where  an  assignee,  for  the  purpose  of  ob- 
taining possession  of  certain  collateral  securi- 
ties held  by  a  creditor,  paid  to  him  the  full 
amount  of  his  claim  more  than  a  year  before 
it  became  due,  under  an  agreement  that  there 
should  be  no  rebate  of  interest  on  account  of 
such  advance  payment,  it  was  held  that  the 
assignee  could  not  afterwards  recover  of  said 
creditor  the  unearned  interest  on  said  claim 
which  had  been  paid  by  his  assignor  before 
the  assignment.  Satterlee  v.  Kirby,  86  Iowa 
518. 

Massachusetts. — Where  a  debtor,  who  has 
mortgaged  personal  property  to  secure  a  debt, 
dies  insolvent,  the  mortgagee  cannot  prove 
his  debt  in  full,  unless  he  first  waives  his 
mortgage,  but  if  he  applies  the  amount  of  the 
mortgaged  property  towards  the  discharge  of 
his  claim,  and  a  balance  is  left  unpaid,  he  may 
prove  such  balance  before  the  commissioners. 
Farnum  v.  Boutelle,  13  Met.  (Mass.)  159, 
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time  of  the  assignment  and  the  time  of  payment  by  the  trustee,  a  creditor  has 
realized  on  collaterals,  the  amount  so  realized  must  be  deducted  in  fixing  the 
amount  to  which  he  is  entitled  by  way  of  dividend.1 

Where  Principal  and  Surety  Assign. — Where  both  the  maker  and  indorser  of  a 
promissory  note  have  made  an  assignment  for  the  benefit  of  their  creditors,  the 
holder  of  the  note  is  entitled  to  a  pro  rata  dividend  under  each  assignment 
upon  the  full  amount  of  the  note  if  the  aggregate  thus  realized  does  not 
exceed  such  amount.2 

Where  Direct  and  Contingent  Claims  Are  Separate. — Where  a  mortgage  given  to  secure 
the  mortgagor's  debts  to  several  creditors,  and  his  contingent  liability  to  them 
as  indorser  on  notes,  states  the  direct  and  contingent  claims  separately,  they 
will  be  considered  separately  in  determining  the  dividends  to  be  paid  each 
creditor,  the  property  being  insufficient  to  pay  all  the  claims,  but  in  such  a 
manner  that  the  distribution  shall  not  give  an  unfair  advantage  to  any  of  them.3 

The  Surplus  to  Go  to  Other  Creditors. — After  a  secured  creditor  has  received  his 
dividend  and  realized  upon  his  security,  any  surplus  remaining  after  his  claim 
has  been  fully  paid  will  belong  to  the  assignee  for  the  benefit  of  the  other 
creditors.* 


cited  and  relied  upon  in  Merchants'  Nat. 
Bank  v.  Eastern  R.  Co.,  124  Mass.  524. 

California. — Under  the  California  Act  of 
1895  a  secured  creditor  can  prove  his  claim 
only  for  the  balance,  after  deducting  the  value 
of  his  security,  or  he  may  release  his  security 
to  the  assignee  and  prove  his  whole  debt. 

The  Minnesota  Statute  requires  the  secured 
creditor  to  first  exhaust  his  security,  or  release 
it  to  the  assignee.    Rev.  Stat.  1881,  c.  41,  §  28. 

See  Further,  the  title  Marshaling  Assets. 

1.  Baltimore  Third  Nat.  Bank  v.  Lanahan, 
66  Md.  461.  And  see  Hall  v.  Farmers'  Nat. 
Bank,  53  Md.  120. 

2.  Assignment  by  Principal  and  Surety. — 
Citizens'  Bank  v.  Kendrick,  92  Tenn.  437,  36 
Am.  St.  Rep.  96;  In  re  Meyer,  78  Wis.  615, 
23  Am.  St.  Rep.  435;  Miller's  Estate,  82  Pa. 
St.  113,  22  Am.  Rep.  754;  Southern  Michigan 
Nat.  Bank  v.  Byles,  67  Mich.  296;  Sohier  v. 
Loring,  6  Cush.  (Mass.)  537;  Ragsdale  v. 
Winnsboro  Nat.  Bank  (S.  Car.  1896),  23  S.  E. 
Rep.  947. 

In  Citizens'  Bank  v.  Patterson,  78  Ky.  291, 
a  creditor  held  a  note  upon  one  as  maker  and 
another  as  surety,  and  both  made  assignments. 
It  was  held  that  both  were  bound  to  the  cred- 
itor for  the  payment  of  the  entire  debt,  and 
that  his  pro  rata  dividend  from  each  estate 
must  be  equal  to  that  of  any  creditor  of  one 
of  them  until  his  debt  was  paid. 

A  debt  secured  by  separate  deeds  of  trust 
executed  at  different  times  by  persons  liable 
therefor  is  entitled  to  share  pro  rata  on  the 
full  amount  of  the  debt  as  it  existed  when 
such  securities  were  given ;  in  such  case  the 
debtors  are  alike  bound  to  the  creditor  for 
the  whole  amount  of  the  debt,  and  their  re- 
lations with  each  other  as  principal  and 
surety  cannot  impair  the  creditor's  right  to 
be  paid  out  of  the  assigned  estate.  Brown  v. 
Merchant's,  etc.,  Nat.  Bank,  79  N.  Car.  244. 

3.  Direct  and  Contingent  Claims. — Grand  Rap- 
ids Fifth  Nat.  Bank  v.  Clinton  Circuit  Judge, 
100  Mich.  67.  In  this  case  it  was  held  that 
though  the  dividend  was  computed  on  the  full 
amount  of  the  claims  specified  in  the  mortgage, 


notwithstanding  the  contingent  claims  have 
been  reduced  by  payments  by  the  makers  of 
the  notes,  still,  if  the  dividend  on  a  contin- 
gent claim  exceeds  the  amount  remaining  un- 
paid thereon,  the  creditor  having  such  claim 
cannot  have  the  excess  applied  on  his  direct 
claim,  except  as  he  is  benefited,  in  common 
with  all  those  whose  claims  are  not  satisfied 
by  such  dividend,  by  a  redistribution  of  such 
excess  among  the  unsatisfied  claims.  See  also 
High  v.  Grand  Rapids  Fifth  Nat.  Bank,  97 
Mich.  502. 

In  Peoria  First  Nat.  Bank  v.  Commercial 
Nat.  Bank,  151  111.  308,  it  is  held  that  in  the 
administration  of  assigned  estates  the  County 
Court  may  exercise  equitable  powers,  and  may 
examine  into  and  segregate  claims  made  up 
of  different  items,  and  make  a  distribution 
thereof  that  will  not  give  preferences  and  un- 
just advantage. 

4.  Disposition  of  Surplus. — In  Yates  v.  Dodge. 
123  111.  50,  it  was  held  :  "  Whatever  dividend 
he  might  receive  from  the  general  assets  of 
the  estate  in  the  hands  of  the  assignee  would 
be  applied  towards  the  reduction  of  his  claim  ; 
and  whatever  surplus  might  remain  after 
applying  to  the  claim,  as  thus  reduced,  the 
proceeds  of  the  sale  of  the  real  estate  under 
the  judgment  in  the  attachment  proceeding, 
would  belong  to  the  assignee,  to  be  used  for 
the  benefit  of  the  other  creditors." 

This  result  of  the  prevailing  rule  is  thus 
criticised  in  Maryland,  in  National  Union 
Bank  v.  Mechanics'  Bank,  80  Md.  371,  45 
Am.  St.  Rep.  350:  "  Great  inconvenience  and 
cost  would  oftentimes  follow  the  practice 
contended  for  in  the  distribution  of  insolvent 
estates,  in  addition  to  the  undue  advantage 
given  the  creditor  holding  the  collaterals; 
for  if  the  whole  claim  be  distributed  to,  and 
the  dividend  exceeded  the  difference  between 
the  value  of  the  collaterals  and  the  amount  of 
the  claim,  the  creditor  would  have  to  refund 
or  deduct  from  his  dividend  the  balance, 
which  would  require  another  audit,  thus  in- 
volving the  estate  in  unnecessary  cost  and  de- 
lay. The  value  of  the  collaterals  would  have 
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7.  Priority  and  Dividends  of  Preferred  Creditors — a.  Assignee's  Expenses  a 
First  Lien. — The  assignee's  costs  and  expenses  in  the  execution  of  his  trust 
are  first  to  be  paid  out  of  the  assigned  assets.  There  are  no  clear  assets 
subject  to  distribution  until  the  proper  expenses  of  administration  are  paid.1 

b.  Claims  of  the  United  States. — As  before  shown,  the  United  States 
is  entitled  to  have  its  claims  against  the  assignor  first  paid  out  of  the  assigned 
assets  after  deducting  the  expenses  of  the  execution  of  the  trust.2 

But  the  Government  may  Waive  This  Right  by  its  failure  to  present  its  claim  before 
the  final  settlement  of  the  estate.3 

c.  State  Claims  and  Taxes. — The  assignor's  debts  and  liabilities  to  the 
state  are  also  sometimes  accorded  apriority  of  payment,  and  this  right  is  recog- 
nized by  some  of  the  assignment  laws.4    But  in  New  York  it  is  held  that  a 


to  be  ascertained  before  the  dividend  was 
paid  to  the  creditor,  so  as  to  properly  protect 
the  insolvent  estate;  for  if  this  be  not  done, 
and  the  dividend  was  more  than  the  difference 
between  the  value  of  the  collaterals  and  the 
amount  of  the  claim,  the  trustee  would  have 
to  look  to  the  creditor  holding  the  collaterals 
for  the  excess  paid  him,  and  possibly  the  estate 
would  sustain  loss  by  not  being  able  to  re- 
cover the  amount." 

1.  Expense  of  Execution  of  Trust.  —  The  costs 
and  expenses,  including  wages  of  a  laborer 
employed,  incurred  by  the  assignee  of  a 
mining  property,  are  made  by  statute  a  pre- 
ferred claim  and  lien  upon  the  assigned  prop- 
erty prior  to  all  other  claims,  even  to  those  for 
labor  incurred  prior  to  the  assignment.  Shull 
v.  Fontanet  Co-operative  Min.  Assoc.,  128 
Ind.  331,  where  Olds,  C.  J.,  said  :  "  This  is  in 
accordance  with  the  equitable  rights  of  labor- 
ers performing  services  for  the  betterment 
of  property.  *  *  *  See  Farmers'  L.  &  T.  Co. 
v.  Canada,  etc.,  R.  Co.,  127  Ind.  250." 

The  doctrine  in  equity  is  unquestionable, 
that  all  the  necessary  expenses  of  a  trustee  are 
to  be  reimbursed  to  him  out  of  the  estate.  In 
every  trust  instrument  there  is  an  implied  di- 
rection that  all  such  expenses  as  the  estate 
may  require  shall  be  incurred,  and  an  implied 
promise  that  when  incurred  they  shall  be  a 
charge  upon  the  estate.  Noyes  v.  Blakeman, 
3  Sandf.  (N.  Y.)  544.  And  see  Burke  v.  Con- 
cord R.  Corp.,  62  N.  H.  531. 

Where  assigned  personalty  was  subject  to 
the  liens  of  prior  executions,  and  by  agree- 
ment with  the  sheriff  and  execution  creditors 
the  assignee  took  charge  of  and  sold  the  same 
as  the  sheriff's  agent,  and  the  proceeds  were 
insufficient  to  satisfy  the  executions,  it  was 
held  that  the  unsecured  creditors  had  no 
standing  to  object  to  the  assignee's  expense  in 
converting  the  property,  and  that  the  fact  that 
one  of  the  execution  creditors,  whose  execution 
was  not  satisfied,  issued  an  alias  writ  and 
caused  a  levy  and  sale  of  realty,  was  not  to  be 
treated  as  an  abandonment  of  his  right  under 
his  former  writ  to  receive  payment  out  of  the 
proceeds  of  the  goods  sold.  Mathews's  Estate, 
144  Pa.  St.  139. 

In  Singer  v.  Leavitt,  33  111.  App.  495,  it 
was  held  that  the  County  Court  might  prop- 
erly order  the  payment  of  debts  incurred  under 
duly  authorized  contracts  entered  into  by  an 
assignee  for  the  purpose  of  preserving  the  as- 
signed property  and  rendering  it  available  to 


the  creditors.  In  this  case  the  proprietor  of  a 
theatre  entered  into  a  contract  with  the  mana- 
ger of  a  theatrical  troupe  to  play  a  season  of 
one  week  therein,  upon  a  certain  guaranty, 
and  then  made  an  assignment;  the  assignee 
assumed  the  contract,  and  it  was  held  that  the 
expense  of  carrying  it  out  should  be  paid  be- 
fore distributing  the  assets  of  the  estate  to 
creditors. 

The  law  allows  all  reasonable  charges,  costs, 
and  disbursements  to  be  paid  out  of  the  fund, 
and  they  will  be  allowed  whether  provided 
for  in  the  assignment  or  not.  Blow  v.  Gage, 
44  111.  208. 

Assets  for  Distribution  Denned. — In  Akers  v. 
Rowan,  36  S.Car.  87,  McGowan,  [.,  said:  "It 
is  well  settled,  as  a  rule,  that  a  trustee  is  en- 
titled to  be  reimbursed  for  all  the  legitimate 
and  proper  expenses  of  administering  the 
trust.  *  *  *  Besides  this  general  principle 
there  was  in  this  assignment  an  express  pro- 
vision that  all  expenses  of  the  assignment  and 
of  carrying  into  effect  the  trust  thereby  cre- 
ated should  be  first  paid.  The  exact  truth  is, 
there  can  be  no  clear  assets  subject  to  order, 
until  all  proper  expenses  of  administration 
are  paid;  only  what  remains  after  their  pay- 
ment can  properly  be  called  assets  in  the 
sense  of  a  fund  for  distribution." 

2.  See  supra,  this  title,  Effect  of  Assign- 
ments; and  the  titles  Taxation  ;  United 
States. 

3.  U.  S.  v.  Murphy,  15  Fed.  Rep.  589. 

4.  State  Claims. — In  Georgia  where  the  state 
and  individuals  are  creditors  of  an  assigning 
insolvent  the  state  is  entitled  to  priority  of 
payment.    Seay  v.  Rome  Bank,  66  Ga.  609. 

In  Huiscamp  -'.  Albert,  60  Iowa  421,  it  was 
held  to  be  proper,  in  ordering  a  distribution, 
for  the  court  to  direct  the  assignee  to  pay  the 
taxes  in  preference  to  other  claims,  though 
no  tax  levy  had  been  made  on  the  goods,  and 
no  claim  for  taxes  had  been  filed  against  the 
assignee. 

In  Pennsylvania  the  assigned  personal  prop- 
erty is,  while  in  the  assignee's  possession, 
liable  to  distress  for  the  nonpayment  of  taxes. 
Wright  v.  Wigton,  84  Pa.  St.  '163. 

In  Alabama  taxes  are  a  preferred  claim 
against  the  estate  of  a  taxpayer  who  has  made 
an  assignment.    Ala.  Code  of  1886,  §  623. 

In  Minnesota,  after  payment  of  the  expenses 
of  the  trust,  all  debts  owing  to  the  United 
States,  the  state,  and  all  taxes  and  assessments 
levied  and  unpaid,  are  to  be  first  paid,  and  then 
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claim  for  personal  taxes  against  an  assignor  is  not  entitled  to  preference  over 
other  claims  filed  with  the  assignee  unless  it  is  preferred  by  the  assignment  or 
by  a  statute.1 

d.  CLAIMS  FOR  WAGES. — The  statutory  preference  in  favor  of  claims  for 
wages  has  been  already  considered.2 

.  <  i  VIMS  FOR  Rent. — In  states  in  which  the  landlord  has  a  lien  for  rent, 
if  such  a  lien  exists  at  the  time  of  an  assignment  it  must  be  discharged  before 
the  assigned  property  which  is  subject  to  it  is  applied  to  the  payment  of  debts 
under  the  assignment.3 

Fraudulent  Lien  for  Rent. — In  New  York  it  has  been  held  that  a  stipulated  lien 
for  rent  may  be  valid  as  between  the  lessor  and  the  assigning  lessee  and  yet 
be  fraudulent  as  against  the  creditors  of  the  lessee  so  as  not  to  be  entitled  to 
priority.4 


wages  to  employees  are  to  be  next  paid.  Rev. 
Stat.  1881,  c.  41,  §  28. 

Very  nearly  to  the  same  effect  is  the  order 
of  priority  in  New  Hampshire.  Pub.  Stat. 
1891,  p.  563. 

The  Nebraska  statute  makes  public  taxes 
and  assessments  a  preferred  claim  prior  to  all 
others.    Comp.  Stat.  i8c)i,c.  6,  §  24. 

See  also  the  Ohio  statute,  1  Rev.  Stat.  1889, 
§  6856. 

1.  Matter  of  DeFrece,  6  Misc.  Rep.  (N.  Y. 
C.  PI.)  274.  In  this  case  the  New  York  re- 
ceiver of  taxes  having  presented  his  claim  to 
the  assignee  and  appeared  before  the  referee 
upon  the  assignee's  accounting,  it  was  held 
that  he  should  be  regarded  as  having  elected 
to  come  in  under  the  assignment,  and  must  be 
treated  as  any  other  creditor  in  the  absence  of 
a  preference  in  his  favor  by  assignment  or  by 
statute.  See  also  Matter  of  Lewis,  81  N.  Y. 
421. 

For  Further  Discussion  of  this  topic,  see  the 
titles  States;  Taxation;  United  States. 

2.  Wages. — See  supra,  this  title,  Assign- 
ment Statutes  ;  Preferences. 

A  claim  for  wages  is  not  entitled  to  a  pref- 
erence under  the  Pennsylvania  statute,  when 
the  evidence  does  not  show  that  the  labor  was 
in  and  about  the  assignor's  business  or  in  and 
about  the  property  from  the  sale  of  which  the 
fund  arose.    Childs'  Estate,  135  Pa.  St.  214. 

One  whose  business  is  to  travel  and  secure 
customers  for  a  wholesale  house,  and  whose 
compensation  is  by  commissions  on  road  or 
house  sales  effected  by  or  through  him,  is  not 
a  clerk  within  the  Pennsylvania  Act  of  May 
12,  1 891,  giving  a  preference  for  claims  due  for 
services  rendered  by  clerks  employed  in  stores 
or  elsewhere.  Mulholland  v.  Wood,  166  Pa. 
St.  486,  36  W.  N.  C.  (Pa.)  140. 

The  preference  given  to  claims  for  wages 
by  the  Pennsylvania  statute  does  not  depend 
upon  the  residence  or  citizenship  of  the  claim- 
ant, and  to  entitle  wage  claimants  to  a  pref- 
erence in  the  proceeds  of  personal  property 
sold  by  an  assignee  for  creditors,  it  is  not  es- 
sential that  notice  of  their  claims  should  have 
been  given  before  the  sale.  McCleaster's  As- 
signment, 3  Pa.  Dist.  Rep.  607. 

3.  Claims  for  Rent. — O'Hara  v.  Jones,  46 
111.  288.    And  see  Goodwin  v.  Mix,  38  111.  115. 

Where  by  the  terms  of  the  lease  the  land- 
lord had  a  first  lien  upon  the  tenant's  prop- 
erty as  security  for  the  rent,  it  was  held  that 


144 


the  tenant's  assignee  took  the  property  sub- 
ject to  the  lien,  whether  the  assignment  took 
place  before  or  after  a  distraint  by  the  land- 
lord.   Eames  v.  Mayo,  6  111.  App.  334. 

In  Lacey  v.  Newcomb  (Iowa  1895 1,  63  N. 
W.  Rep.  704,  Kinne,  J.,  said  :  "  True  it  is  that 
under  our  statute  a  landlord's  lien  exists  'for 
the  period  of  one  year  after  a  year's  rent  or 
the  rent  of  any  shorter  period  claimed  falls 
due.'  Code,  §  2017.  So  the  lien  is  '  effected 
by  the  commencement  of  an  action  within  the 
period  above  described  for  the  rent  alone.' 
Id.,  §  2018.  If  it  be  true  that  plaintiffs  could 
have  instituted  a  suit  by  attachment  to  secure 
the  sum  due  them,  still  they  were  not  bound 
so  to  do.  They  had  a  right  to  ask  relief  as 
they  did,  under  the  assignment,  by  seeking  to 
have  their  debt  satisfied  out  of  the  property, 
or  its  proceeds  held  by  the  assignee." 

In  Osborne's  Estate,  5  Whart.  (Pa.)  267,  the 
assignor's  landlord  gave  notice  to  the  assignee 
of  the  amount  of  rent  due,  before  the  sale 
or  removal  of  the  goods,  and  that  he  wished 
to  have  it  secured  for  him,  and  it  was  held 
that  the  assignee  was  justified  in  paying  the 
rent  to  the  landlord,  as  the  latter  had  a  lien 
on  the  goods,  which  rendered  them  liable  to 
distress. 

In  Texas  the  landlord's  lien  for  rent  exists 
against  assigned  goods  on  the  leased  premises, 
independent  of  a  distress  prior  to  the  assign- 
ment.   Rosenberg  v.  Shaper,  51  Tex.  134. 

Payment  of  rents  by  the  sheriff  in  attach- 
ment proceedings,  for  the  house  in  which  the 
property  is  located,  will  not  be  allowed  as 
against  the  trustee  for  creditors  of  the  attach- 
ment defendant  who  paid  the  rent,  and  to 
whom  the  property  is  returned.  Lewis  v. 
Alexander  (Tex.  Civ.  App.  1895),  31  S.  W. 
Rep.  414. 

Where  the  assignor's  lessor  has  a  writ  of  at- 
tachment levied  upon  the  assigned  property  for 
rent,  a  court  of  chancery  has  power  to  order 
a  sale  of  the  property  where  the  proper  parties 
and  evidence  are  before  it.  Louisville  Mfg. 
Co.  v.  Brown,  101  Ala.  273. 

4.  Where  Lien  Fraudulent  as  to  Creditors. — 
A  lease  of  a  store  to  a  retail  merchant  stipulat- 
ed that  the  lessor  should  have  a  lien  upon 
the  goods  and  other  property  brought  on  the 
premises,  and  might  enforce  such  lien  by  sale  ; 
also  that  the  lessee  should  remain  in  posses- 
sion of  the  goods  and  use  the  proceeds  ;  later 
the  lessee  made  an  assignment,  and  the 
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Preferred  Creditors. 


/.  Preferred  Creditors  at  Large. — Claims  of  preferred  creditors 
having  no  security  or  lien  should  be  paid  in  the  order  prescribed  by  the 
assignment,  though  the  payment  of  such  claims  in  the  first  preferred  class 
leaves  no  assets  for  the  creditors  subsequently  preferred.1 

Payment  of  Assignee  as  Creditor. — The  assignee  may  first  pay  his  own  debt  if  so 
authorized  by  the  terms  of  his  trust.2  And  as  a  general  creditor  he  may 
stand  on  an  equality  with  other  general  creditors.3  Where  an  assignee 
purchases  claims  against  the  assigned  estate  at  a  discount  he  will  not  be  allowed 
to  recover  dividends  upon  such  claims  to  an  amount  greater  than  he  paid  for 
them.4 

Payment  Sustained  though  Assignment  Fraudulent. — The  payment  in  good  faith  of  a 
valid  preferred  claim  may  be  sustained  though  the  assignment  be  subsequently 
set  aside  as  fraudulent.5 


assignee,  without  knowledge  of  the  stipulation, 
sold  the  assigned  goods.  In  an  action  by  the 
lessor  to  subject  the  proceeds  to  the  payment 
of  the  rent,  it  was  held  that  the  stipulation, 
while  valid  as  between  the  parties,  was  in 
fraud  of  the  lessee's  creditors,  and  that  the 
assignee  might  so  treat  it,  and  that  the  lessor 
could  not  maintain  his  action.  Reynolds  v. 
Ellis,  103  N.  Y.  115,  57  Am.  Rep.  701.  See 
Wisner  v.  Ocumpaugh,  71  N.  Y.  113;  Mc- 
Caffrey v.  Woodin,  65  N.  Y.  459. 

1.  Preferred  Creditors — Order  Prescribed  in  As- 
signment.— Under  chapter  503,  Newl'ork  Laws 
1887,  where  the  preferences  in  all  classes 
amount  to  more  than  one-third  of  the  assets, 
and  yet  one-third  is  enough  to  pay  the  first 
class,  it  is  to  be  applied  to  the  first  class  and 
ViOtpro  rata  among  all  the  classes.  Matter  of 
Eaton,  59  Hun  (N.  Y.)  84,  affirmed  126  N. 
Y.  655;  Matter  of  Sisson,  59  Hun  (N.  Y.) 
330;  Matter  of  Bryce,  16  Daly  (N.  Y.)  443. 

Under  a  provision  of  an  assignment  to  pay 
certain  preferred  creditors  named  in  their 
order,  it  was  held  that  the  assignee  was  justi- 
fied in  paying  them  in  their  order  with  in- 
terest, even  if  the  fund  did  not  suffice  to  pay 
the  preferred  creditors  last  named.  Matter 
of  Fay,  6  Misc.  Rep.  (N.  Y.  C.  PI.)  462.  The 
court  ci/ed  and  folio-wed  on  this  question  of 
interest  Matter  of  Duncan,  10  Daly  (N.  Y.) 
95;  Bryant  v.  Russell,  23  Pick.  (Mass.)  533; 
Scott  v.  Morris,  9  S.  &  R.  (Pa.)  123. 

As  between  Assenting  and  NoDassenting  Cred- 
itors.— A  deed  conveying  property,  real  and 
personal,  in  trust,  to  sell  and  apply  the  proceeds 
to  the  payment  of  costs  and  commissions, 
and  then  to  the  full  payment  of  such  creditors, 
named  in  an  annexed  schedule,  as  assent  and 
release  within  a  fixed  time,  "  if  the  fund  be 
sufficient  for  the  purpose,  and  the  balance,  if 
any,"  to  one  of  the  grantors  and  his  represent- 
atives, "but  ratably  and  proportionably,  ac- 
cording to  the  amount  of  the  claims  of  each 
of  said  creditors,  if  the  fund  be  insufficient  to 
pay  the  whole;  "  provided,  the  shares  of  the 
nonassenting  creditors  "  shall  not  be  distrib- 
uted among  the  others,"  but  shall  be  held  by 
the  trustees,  "  subject  to  the  future  order  and 
control  of"  the  said  grantor,  is  valid.  The 
fund  not  proving  sufficient  to  pay  the  assenting 
creditors  in  full,  they  can  only  receive  divi- 
dends in  the  proportion  that  their  claims  bear 
to  the  whole  amount  of  claims  specified  in  the 
schedule,  and  the  surplus  must  be  paid  to  the 
3  C.  of  L. — 10  1 


grantor.  The  nonassenting  creditors  cannot 
claim  this  surplus,  because  they  would  then 
receive  the  same  benefit  under  the  deed  as  the 
assenting  creditors,  without  complying  with 
its  terms,  which  would  destroy  a  material 
stipulation  of  the  deed,  and  defeat  one  of  the 
principal  inducements  to  its  execution.  Hol- 
lins  v.  Mayer,  3  Md.  Ch.  343. 

As  to  Vendor's  Lien.  —  A  seller  of  personal 
property  has  no  lien  upon  the  property  in  the 
hands  of  an  assignee  for  creditors  of  the  pur- 
chaser, nor  any  prior  right  over  other  credit- 
ors in  the  distribution  of  the  assigned  estate 
by  virtue  of  Missouri  Rev.  Stat.  1889,  §  4914, 
providing  that  personal  property  shall  be  sub- 
ject to  execution  for  the  purchase  price,  and 
shall  not  be  exempt  except  in  the  hands  of  an 
innocent  purchaser  for  value  without  notice. 
Knoxville  Mantel,  etc.,  Co.  v.  Coon,  1  Mo. 
App.  Rep.  312. 

As  to  Attachment  Creditors.  —  Attachment 
creditors  do  not  acquire  rights  paramount  to 
those  of  preferred  creditors  named  in  a  deed 
of  general  assignment  for  the  benefit  of  cred- 
itors, under  writs  of  attachment  levied  after 
possession  of  the  property  had  been  taken  by 
a  receiver  appointed  at  the  instance  of  such 
preferred  creditors,  on  the  refusal  of  the 
assignee  named  in  the  deed  to  accept  the 
trust.    Ewing  v.  Walker,  60  Ark.  503. 

Evidence  of  Payment. — Upon  an  issue  as  to 
whether  an  assignee  has  paid  a  preferred  cred- 
itor, evidence  tending  to  show  that  the  as- 
signee has  not  paid  another  preferred  cred- 
itor in  the  same  class  is  incompetent.  Whint- 
ringham  v.  Dibble,  66  N.  Y.  634. 

2.  French  v.  Townes,  10  Graft.  (Va.)  513. 
In  Missouri,  if  the  assignee  have  a  demand, 

he  may,  on  petition,  have  a  temporary  assignee 
appointed  who  shall,  upon  oath,  pass  upon 
it  and  report  to  the  court,  and  if  allowed  it 
will  be  ordered  paid.  If  the  temporary  assignee 
fails  to  act  or  report,  then  it  shall  be  the 
court's  duty  to  hear  evidence  touching  his  ac- 
tion on  the  claim,  and,  if  proper,  allow  the 
same.    Rev.  Stat.  1889,  §  4^4. 

3.  Gibbs  v.  Cunningham,  4  Md.  Ch.  322. 

4.  Ralston's  Appeal,  169  Pa.  St.  254. 

See  Further  the  title  Trusts  and  Trus- 
tees. 

5.  Assignment  Vacated. — Title  is  vested  in 
the  assignee  for  the  purpose  merely  of  exe- 
cuting the  trust  in  the  manner  directed ;  a 
creditor  paid  pursuant   to   such  directions 
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Exception  as  to  illegal  Preference. — Where,  however,  a  debtor  in  contemplation  of 
his  assignment  has  illegally  preferred  a  creditor,  the  latter  may  be  compelled 
to  refund  any  excess  he  may  have  received  above  his  proportionate  share  for 
the  benefit  of  other  creditors.1 

Creditor's  Waiver  of  Preference. — If  a  creditor's  claim  which  is  entitled  to  be 
preferred  is  allowed  by  the  court  as  unpreferred,  and  he  does  not  appeal  and 
accepts  from  the  assignee  dividends  as  on  an  unpreferred  claim,  he  thereby 
waives  his  right  to  insist  on  payment  in  full  as  a  preferred  creditor.2 

Interest  to  Preferred  Creditors. — And  if  an  assignment  directs  that  releasing  cred- 
itors be  paid  in  full,  they  are  entitled  to  receive  interest  if  the  fund  proves  suffi- 
cient to  pay  interest.3 

XVI.  Rights  and  Title  of  Purchaser  at  Assignee's  Sale— 1.  In  General — 
Dower  Interest  of  Assignor's  Wife. — Where  the  wife  of  the  assignor  does  not  join  in  an 
assignment  made  by  him,  the  assignee's  deed  upon  the  sale  of  lands  so  assigned 
will  not  operate  to  pass  the  wife's  interest  therein.4 

No  Specific  Lien  by  Creditors. — Notwithstanding  the  invalidity  of  the  assignment 
as  it  respects  the  assignor's  creditors,  a  sale  made  by  the  assignee,  before  the 
creditors  have  acquired  a  specific  lien  upon  the  goods,  to  an  innocent 
purchaser,  for  a  valuable  consideration,  will  be  sustained,  as  in  such  a  case  the 
sale  will  be  considered  as  effected  under  the  authority  of  the  original  proprietor 
who  has  still  the  right  to  sell  the  property.6 


receives  his  debt  through  the  execution  of  the 
trust,  and  his  title  is  supported  by  the  pre- 
existing debt  upon  which  payment  has  been 
made,  pursuant  to  the  right  of  the  debtor  to 
make  and  the  creditor  to  receive  it.  Pay- 
ment, therefore,  by  an  assignee  to  a  preferred 
creditor  of  the  debt  honestly  due  him,  pursuant 
to  the  assignment's  directions,  before  any  lien 
has  been  obtained  upon  the  fund,  is  effectual 
to  vest  title  in  such  creditor  to  the  money  so 
paid,  though  the  assignment  in  an  action 
subsequently  commenced  is  adjudged  fraud- 
ulent as  against  the  creditors.  Knower  v. 
Central  Nat.  Bank,  124  N.  Y.  552,  21  Am.  St. 
Rep.  700. 

1.  Where  Preference  Illegal.  —  Under  the 
Alabama  code  a  debtor  cannot  create  a  pref- 
erence in  favor  of  one  creditor  by  a  confession 
of  judgment,  the  registration  of  which  gives 
a  lien  on  all  his  property,  and  which  is  imme- 
diately followed  by  the  execution  of  an  assign- 
ment for  his  creditors  generally;  in  such  case 
the  creditor  in  the  confessed  judgment  will 
be  placed  on  a  footing  with  the  other  creditors 
and  compelled  to  refund  any  surplus  of  assets 
he  may  have  received  above  his  proportionate 
share.  Rochester  v.  Armour,  92  Ala.  432, 
which  follows  Holt  v.  Bancroft,  30  Ala.  193. 

Under  the  Illinois  assignment  act  all  pref- 
erences among  creditors  not  having  liens  are 
void,  and  the  assigned  assets  must  be  distrib- 
uted pro  rata  among  the  creditors  by  the 
County  Court.  Hanchett  v.  Waterbury,  115 
111.  220. 

2.  Waiver  of  Preference. — Anheuser-Busch 
Brewing  Assoc.  v.  Morris,  36  Neb.  31. 

In  Matthews  v.  Fidelity  Title,  etc.,  Co.,  52 
Fed.  Rep.  687,  the  owner  of  a  mortgage 
loaned  it  to  a  bank  temporarily  to  sustain 
its  credit;  the  bank  pledged  it  and  also  cer- 
tain commercial  paper  to  a  creditor,  and  then 
made  an  assignment;  the  mortgagor  paid  the 
amount  of  the  mortgage  to  the  pledgee,  who 


applied  it  on  his  debt  and  collected  the  com- 
mercial paper,  and  after  full  satisfaction  there 
remained  a  balance  in  his  hands;  it  was  held 
that  by  right  of  subrogation  the  owner  of  the 
mortgage  was  entitled  to  this  balance  as  against 
the  assignee,  though  he  had  proved  his  claim 
as  a  general  creditor  and  received  a  pro  rata 
dividend  on  the  full  amount  of  his  claim,  as 
that  fund  and  his  dividend  did  not  satisfy  his 
claim  in  full. 

3.  Interest. — Scott  v.  Morris,  9  S.  &  R. 
(Pa.)  123. 

In  Bryant  v.  Russell,  23  Pick.  (Mass.)  508, 
where  it  was  provided  that  the  scheduled 
debts  should  be  paid  in  full,  it  was  held  that 
the  scheduled  creditors  were  entitled  to  in- 
terest on  their  respective  notes  to  be  computed 
from  the  time  when  they  became  due. 

A  decree  against  an  estate  in  the  hands  of 
a  trustee  for  unpaid  stock  subscriptions  is 
not  objectionable  because  allowing  interest 
after  the  date  of  the  assignment,  if  it  is  not 
shown  that  the  property  assigned  is  insuffi- 
cient to  pay  the  assignor's  debts  in  full.  Lloyd 
v.  Preston,  146  U.  S.  630. 

Compound  Interest  Illegal. — In  Peyser  v. 
Myers,  135  N.  Y.  599,  it  was  held  that  the  al- 
lowing of  compound  interest  on  a  preferred 
claim  was  illegal. 

4.  Chase  v.  Van  Meter,  140  Ind.  321. 

6.  Sale  before  Creditors  Obtain  Specific  Lien. — 
Pine  v.  Rikert,  21  Barb.  (N.  Y.)  469.  But  in 
this  case  the  assignee,  after  execution  against 
the  assignor  had  been  delivered  to  the  sheriff, 
sold  the  assigned  property  to  the  plaintiffs  in 
one  lot  at  a  reduction  of  fifty  per  cent,  from 
the  prime  cost,  the  amount  of  the  purchase 
not  being  known  to  either  of  the  parties  at 
the  time,  and  no  money  was  paid  by  the  plain- 
tiffs, but  they  gave  their  note  for  the  price  of 
the  goods  as  eventually  ascertained,  not,  how- 
ever, until  the  goods  had  been  levied  upon  by 
the  sheriff  under  the  execution.  Under  these 
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Sale  irregular — Estoppel. — Where  the  assignor  is  present  at  the  sale  and  does 
not  object  thereto,  he  is  bound  by  it,  at  least  at  law,  however  irregular  it 
may  be.1 

Trustee  in  Insolvency. — A  sale  by  an  assignee  to  a  bona  fide  purchaser  under  a 
deed,  voidable  for  a  defect  apparent  on  its  face,  cannot  be  avoided  by  a  trustee 
in  insolvency  of  the  assignor  where  the  sale  was  made  before  such  trustee 
elected  to  disaffirm  the  assignment.2 

Declaration  of  Assignee. — The  purchaser  can  take  no  benefit  from  the  declaration 
of  the  assignee  that  the  trust  has  ceased,  but  must  ascertain  at  his  peril  that 
such  is  the  case.3 

Purchase  by  Beneficiary. — If  a  beneficiary  under  the  assignment  buys  a  right  of 
property  which  the  assignees  could  lawfully  dispose  of  in  the  execution  of  the 
trust,  he  must  claim  as  a  purchaser  under  them  and  not  as  a  beneficiary.4 

2.  Fraud  of  Assignor — Deed  Not  Void  on  its  Face. — Where  the  deed  is  not  void  on 
its  face  a  bona  fide  purchaser  thereunder  for  valuable  consideration  and  without 
notice  is  not  affected  by  any  intended  fraud  on  the  part  of  the  assignor.6 

Deed  Void  on  Its  Face. — It  has  been  held  that  a  transfer  of  real  estate  under  an 
assignment  fraudulent  and  void  on  its  face,  made  by  the  assignee  at  a  public 
sale  to  a  purchaser  for  valuable  consideration,  will  be  sustained  unless  it 
appears  that  the  purchaser  had  previous  notice  of  the  assignor's  fraud.6 

Latent  Defect — Liability  of  Assignor. — It  has  been  held  that  where  the  creditors 
have  neither  released  their  claims  nor  assented  to  the  deed  of  assignment,  the 
assignor  has  such  an  interest  in  the  property  that  if,  at  a  sale  made  by  the 


circumstances  it  was  held  that  the  plaintiffs 
were  not  innocent  purchasers  for  a  valuable 
consideration. 

1.  Lamb  v.  Goodwin,  10  Ired.  (N.  Car.)  320. 

2.  Okie  v.  Kelly,  12  Pa.  St.  323. 

3.  Declaration  of  Assignee  that  Trust  is  Ter- 
minated.— Briggs  v.  Davis,  20  N.  Y.  15,  75 
Am.  Dec.  363.  Here  the  grantees  of  land  in 
trust  for  creditors  reconveyed  to  the  grantor 
by  deed,  reciting  that  the  trusts  had  been 
executed,  when  in  fact  there  were  beneficiaries 
entitled  to  a  sale  and  distribution  of  the  pro- 
ceeds. The  debtor  then  mortgaged  the  land  for 
a  valuable  consideration  to  one  having  con- 
structive but  not  actual  notice  of  the  trust  and 
reconveyance.  It  was  held  that  the  mortgagee 
took  subject  to  the  execution  of  the  trust.  See 
also  Duvall  v.  English  Evangelical  Lutheran 
Church,  53  N.  Y.  503;  Schroeder  v.  Gurney, 
73  N.  Y.  434;  Wetmore  t\  Porter,  92  N.  Y. 
82;  People  v.  Bacon,  99  N.  Y.  279;  Acer  v. 
Westcott,  46  N.  Y.  390,  7  Am.  Rep.  355; 
Brennan  v.  Willson,  71  N.  Y.  507. 

4.  Wilkinson  v.  Wilkinson,  2  Curt.  (U.  S.) 
582. 

5.  Bona  Fide  Purchaser  —  Assignment  Not  Void 
on  Its  Face.  —  Ewing  v.  Cargill,  13  Smed.  &  M. 
(Miss.)  79. 

Though  an  assignment  be  fraudulent  as 
against  creditors,  this  will  not  affect  the  title 
of  the  purchaser  from  the  assignee  if  he  is  not 
connected  with  the  fraud  and  is  in  fact  a 
purchaser  in  good  faith  and  for  valuable 
consideration  and  without  notice  of  the 
fraud.  Sheldon  v.  Stryker,  42  Barb.  (N.  Y.) 
284. 

6.  Where  Assignment  Fraudulent  on  Its  Face. — 

Wilson  v.  Marion,  147  N.  Y.  589.  But  the 
contrary  is  held  in  Palmer  v.  Giles,  5  Jones  Eq. 
(N.  Car.)  75.  In  the  case  first  cited  Bartlett,  J., 
said  :  "  This  court  has  held  (Parker  v.  Conner, 
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93  N.  Y.  118,45  Am.  Rep.  178),  in  reference  to 
a  sale  of  personal  property,  that  it  was  neces- 
sary to  show  actual  knowledge  or  belief,  or 
at  least  actual  suspicion,  in  the  vendee  that 
the  sale  was  being  made  with  intent,  on  the 
part  of  the  vendor,  to  defraud  his  creditors. 
Judge  Rapallo  said  (page  125)  :  '  We  have 
not  been  referred  to  any  case  where  the 
doctrine  of  constructive  notice  has  been  ap- 
plied so  as  to  charge  a  purchaser  of  land,  who 
has  paid  a  valuable  consideration,  and  was,  in 
fact,  innocent  of  any  guilty  knowledge,  with 
notice  that  his  grantor  made  the  conveyance 
with  intent  to  defraud  creditors  at  large,  hav- 
ing no  special  lien  or  equity.'  After  distin- 
guishing the  cases  of  Baker  v.  Bliss,  39  N.  Y. 
70,  and  Reed  v.  Gannon,  50  N.  Y.  345,  Judge 
Rapallo  lays  down  the  rule  that  there  is  no 
duty  of  active  vigilance  cast  upon  the  pur- 
chaser for  the  benefit  of  creditors  of  the 
vendor  which  should  require  him  to  suspect 
and  investigate  the  motives  of  the  vendor.  In 
construing  the  section  already  quoted  from 
the  statute  concerning  fraudulent  convey- 
ances (2  Rev.  Stat.,  p.  137,  §  5)  this  court  laid 
down  a  rule  which  has  been  repeatedly  fol- 
lowed. Stearns  v.  Gage,  79  N.  Y.  107.  judge 
Miller,  after  quoting  the  statute,  says: 
'  This  plainly  means  that  actual  notice  shall 
be  given  of  the  fraudulent  intent  or  knowl- 
edge of  circumstances  which  are  equiva- 
lent to  such  notice.  Circumstances  to  put 
the  purchaser  on  inquiry,  where  full  value  has 
been  paid,  are  not  sufficient.'  Judge  Miller 
then  states  that  a  purchaser  for  a  valuable 
consideration,  without  previous  notice,  is  not 
chargeable  with  constructive  notice  of  the 
fraudulent  intent  of  his  grantor.  This  case 
was  approved  and  follozvcd  by  this  court  in  a 
very  recent  case.  Jacobs  v.  Morrison,  136  N. 
Y/105." 
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assignee,  he  stands  by  and  sees  property  sold  in  which  he  knows  there  is  a 
latent  defect,  and  does  not  disclose  it,  he  renders  himself  liable  to  the  purchaser 
in  an  action  for  deceit.1 

Insolvent  Corporation — Fraud  of  Stockholders. — A  sale  by  the  assignee  of  an  insolvent 

corporation  is  not  affected  by  the  fraud  of  a  stockholder  committed  without 
the  knowledge  or  privity  of  the  assignee.2 

3.  Purchaser's  Refusal  to  Consummate  Sale — Confirmation — Noncompliance  with  Statu- 
tory Notice  of  Sale. — Where  a  sale  by  an  assignee  is  required  to  be  reported  to 
and  confirmed  by  the  court  before  it  is  complete,  a  purchaser  will  be  justified 
in  declining  to  take  title  until  the  sale  is  thus  confirmed.3  This  rule  applies 
also  where  the  statutory  requirement  as  to  notice  of  sale  is  not  observed.4 

Cloud  on  Title. — The  purchaser  is  entitled  to  a  perfect  title,  and  cannot  be 
compelled  to  take  lands  for  which  he  has  bid  when  he  would  thereby  be  put 
to  expense  to  clear  the  title.6 

Resale  on  Different  Terms — Liability  of  First  Purchaser.— Where  the  purchaser  at  an 
assignee's  sale  declines  to  carry  out  the  purchase  and  make  good  his  bid,  he  is 
not  liable  to  respond  in  damages  for  loss  on  a  resale  of  the  property,  unless 
such  resale  is  made  on  substantially  the  same  terms.6 

XVII.  Death,  Resignation,  or  Removal  of  Assignee — 1.  Death  or  Resig- 
nation. — Upon  the  death7  or  resignation8  of  the  original  assignee  equity  will, 


1.  Case  v.  Edney,  4  Ired.  (N.  Car.)  93. 
'2.  Trevitt  v.  Converse,  31  Ohio  St.  60. 

3.  Ramsay  v.  Hersker,  153  Pa.  St.  480.  See 
also  Chase  v.  Van  Meter,  140  Ind.  321. 

4.  Statutory  Requirement  as  to  Notice  Not 
Complied  with. — Ramsay  v.  Hersker,  153  Pa. 
St.  480.  In  this  case  it  appeared  that  the 
statute  required  notice  of  a  sale  by  the  as- 
signee to  be  given  for  twenty  clays,  and  it  was 
held  that  a  purchaser  might  decline  to  take  title 
where  only  fifteen  days'  notice  had  been  given. 

5.  Cloud  on  Title — Estoppel. — In  re  Box,  11 
Wash.  90.  Here  it  was  further  held  that 
where  the  assignee,  after  making  sale  of  lands, 
reports   to   the   court  that  he    returns  the 

'  property  unsold  for  the  reason  that  the  pur- 
chaser refuses  to  consummate  the  sale,  and 
asks  leave  to  dispose  of  the  same  at  private 
sale,  he  is  estopped,  after  the  lapse  of  eight 
months,  from  enforcing  payment  from  the 
purchaser. 

6.  Resale — Liability    of  First    Purchaser. — 

Ramsay  v.  Hersker,  153  Pa.  St.  480,  where 
Paxson,  C.  J.,  said  :  "  At  the  first  sale  the  as- 
signee advertised  and  sold  a  complete  and  ab- 
solute legal  title.  At  the  second  sale  he  sold 
only  the  right,  title,  and  interest  of  the  assignor 
in  the  same.  The  fact  that  the  title  was  thus 
described  at  the  second  sale  was  calculated  to 
cast  a  cloud  upon  it.  At  the  first  sale  the 
property  was  advertised  as  having  two  slaugh- 
ter houses  on  it;  at  the  last  sale  it  was  sold  as 
having  only  one.  Where  the  resale  is  not  on 
the  terms  of  the  first,  the  basis  is  shifted  and 
the  first  purchaser  cannot  be  held  liable.  Weast 
v.  Derrick,  100  Pa.  St.  509.  The  second  sale 
must  not  be  clogged  with  any  terms  likely  to 
lower  the  price,  as  by  requiring  the  purchaser 
to  give  a  judgment  bond  instead  of  the  plain 
bond  before  required.  Paul  v.  Shallcross,  2 
Rawle  (Pa.)  332.  Or  where  the  first  sale  was 
half  cash  and  half  in  one  year,  and  the  second 
sale  was  for  all  cash.  Banes  v.  Gordon,  9 
Pa.  St.  426." 


In  Hare  *.  Bedell,  98  Pa.  St.  485,  it  was 
held  that  a  defaulting  purchaser  at  a  sheriff's 
sale  is  not  liable  for  loss  on  resale  of  the  prop- 
erty if  it  appears  that  under  the  first  sale  he 
would  have  acquired  a  more  valuable  title 
than  that  which  passed  to  the  purchaser  at  the 
last  sale,  or  that  the  terms  of  the  first  were 
more  advantageous  to  the  purchaser  than 
those  of  the  resale. 

7.  Death  of  Assignee. — In  re  Goldsmith,  12 
Oregon  417:  Gorsuch  v.  Briscoe,  56  Md.  574; 
Blum  v.  YVelborne,  58  Tex.  157 ;  Furman  v. 
Fisher,  4  Coldw.  (Tenn.)  631,  94  Am.  Dec.  210. 
Michigan  Comp.  L.,  c.  148,  in  authorizing  the 
court  of  chancery  to  appoint  some  person 
to  complete  the  execution  of  a  trust  when  the 
original  trustee  has  died,  resigned,  or  been  re- 
moved does  not  apply  to  trust  in  personalty  but 
in  realty.    Ledyards'  Appeal,  51  Mich.  623. 

Personal  Representatives  of  Deceased  Assignee. 
— The  New  1  'or k  Assignment  Act  of  1877, 
providing  that  in  case  an  assignee  shall  die 
pending  any  proceeding  under  the  act  or  at 
any  time  subsequent  to  his  filing  his  bond,  his 
personal  representative  m&j  be  substituted  as 
assignee,  entitles  the  widow  and  executrix  of 
a  deceased  assignee  to  substitution  if  any  pro- 
ceedings have  been  taken.  Matter  of  Magnus, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  347,  affirmed  137 
N.  Y.  630. 

An  executor  of  an  assignee  is  not  entitled 
to  be  substituted  as  plaintiff,  in  an  action  by 
the  decedent  as  such  assignee,  unless  the  ex- 
ecutor has  been  substituted  as  assignee.  Stein- 
houser  v.  Mason,  135  N.  Y.  635. 

Wh  ere  the  assignee  dies  without  having 
paid  out  all  the  money  received  by  him  from 
the  estate,  and  without  having  accounted,  a 
creditor  whose  claim  is  unpaid  may  maintain 
a  bill  in  equity  against  the  personal  represent- 
ative of  the  assignee  for  an  accounting  and 
enforcement  of  the  trust.  Howell  v.  Moores, 
127  111.  67. 

8.  McFerran  v.  Davis,  70  Ga.  661. 
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in  a  proper  proceeding,  appoint  another  to  take  charge  of  the  assigned  estate, 
and  execute  the  trust. 

The  Procedure  for  the  removal  of  an  assignee  and  the  appointment  of  a 
successor  is  treated  elsewhere,  as  indicated  in  the  note  below.1 

2.  Removal — a.  In  General. — An  assignee  who  refuses  to  proceed  and 
get  in  the  assigned  property,  or  commits  any  other  act  of  maladministration, 
or  refuses  or  becomes  unsuitable  to  perform  his  trust,  is  liable  to  be  removed 
at  the  instance  of  the  creditors.2  Continuing  to  carry  on  the  business  of 
the  assignor  in  the  way  in  which  it  was  conducted  prior  to  the  assignment, 
retailing  the  goods,  replenishing  the  stock  from  the  proceeds,  and  keeping 
no  account  of  sales,  amounts  to  a  breach  of  trust  which  will  authorize  the 
appointment  of  a  receiver.3 

The  insolvency  of  the  original  assignee  is  good  cause  for  his  removal  and  the 
appointment  of  a  successor.4 

When  Cause  need  Not  be  Shown — Statutes. — Under  the  authority  of  a  mandatory 
statute  it  has  been  held  that  on  the  petition  of  a  majority  of  creditors  an 
assignee  may  be  removed  without  cause  shown.5 

New  York  statute. — Under  the  New  York  statute  an  assignee  may  be  removed 
for  "  misconduct  "  or  "incompetency,"  and  the  power  of  removal  conferred 
upon  the  county  judge  sitting  as  a  court  is  equal  to  that  of  a  court  of  equity.** 


1.  For  a  Full  Discussion  of  this  phase  of  the 
subject,  see  the  title  Assignment  for  Ben- 
efit of  Creditors,  Encyc.  of  Pleading 
and  Practice,  vol.  2,  p.  865. 

2.  Removal  of  Assignee  —  General  Rule. — 
Crouse  v.  Frothingham,  97  N.  Y.  113;  Gold- 
en's  Appeal,  no  Pa.  St.  581;  Hatcher  v. 
Winters,  71  Mo.  35;  Burnham  <».  Dillon,  100 
Mich.  352;  Wagner  v.  Coen  (W.  Va.  1S95), 
23  S.  E.  Rep.  735;  In  re  Durfee,  4  R.  I.  401. 

Delay  in  Collecting  Assets. — An  assignee  may 
be  removed  for  an  unreasonable  delay  in  col- 
lecting the  assets  of  the  assigned  estate, 
though  his  bad  faith  be  not  shown;  but  if,  at 
the  time  of  applying  for  his  removal,  it  appears 
that  the  available  assets  are  collected,  the 
court  may  have  the  fund  distributed  under  its 
own  direction,  instead  of  burdening  the  estate 
with  the  expense  of  a  new  assignee.  Tom- 
kins  v.  Sheehan,  6  N.  Y.  App.  Div.  76. 

Using  Trust  Fund  to  Obtain  Sureties. — An  as- 
signee who  pays  money  of  the  assigned  estate 
to  counsel  to  enable  him  to  procure  sureties  on 
his  bond  is,  to  all  intents,  using  the  estate  for 
the  purchase  of  bondsmen,  and  should  be  re- 
moved. Matter  of  Robinson,  10  Daly  (N.  Y.) 
148. 

Selling  Assigned  Property  in  Bulk. — That  an 
assignee  has  disposed  of  the  assigned  property 
in  bulk,  is  not  ground  for  removal,  where  it  is 
not  shown  that  the  price  received  is  not  a  good 
one.    Matter  of  Smith,  10  Daly  (N.  Y.)  106. 

Assignee '  s  Refusal  of  Explanations . — Although 
no  dishonesty  is  supposed  to  exist,  nor  the 
safety  of  the  fund  to  be  in  danger,  an  assignee 
under  the  assignment  act  should  be  removed 
for  drawing  money  of  the  estate  from  a  bank, 
and  refusing  to  give  to  a  creditor  a  satisfac- 
tory explanation  of  what  was  done  with  it,  or 
to  show  his  official  check  book,  the  use  of  the 
money  not  being  explained  in  court  upon  the 
hearing  for  his  removal  from  office.  Matter 
of  Mayer,  66  How.  Pr.  (N.  Y.  C.  PI.)  106. 

Insolvent   Corporation  —  Receivership.  — The 


Alabama  rule  is  that  an  assignee  of  a  private 
corporation  should  not  be  removed  and  a  re- 
ceiver appointed  in  his  place  where  the  cred- 
itors can  protect  themselves  from  his  negli- 
gence or  misconduct  by  an  injunction  and  the 
assignee's  surety  bond ;  in  such  a  case  the 
assignee  may  be  required  to  furnish  ample 
security,  or  give  place  to  another  trustee  who 
will.  Etowah  Min.  Co.  v.  Wills  Valley  Min., 
etc.,  Co.,  106  Ala.  492. 

3.  Connah  v.  Sedgwick,  1  Barb.  (N.  Y.) 
210;  Hart  v.  Crane,  7  Paige  (N.  Y.)  37. 

4.  Insolvency  of  Assignee. — Reed  v.  Emery, 
8  Paige  (N.  Y.)  417,  35  Am.  Dec.  720;  Con- 
nah v.  Sedgwick,  1  Barb.  (N.  Y.)  210;  Keyes 
v.  Brush,  2  Paige  (N.  Y.)  311 ;  Haggarty  v. 
Pittman,  1  Paige  ( N.  Y. )  299, 19  Am^Dec.  434. 

6.  Burtt  v.  Barnes,  87  Wis.  519,  where  Or- 
ton,  C.  J.,  said  :  "  No  other  cause  need  be  as- 
signed than  this  application  of  a  majority  of 
the  creditors.  The  court  removes  him  because 
the  creditors  wish  and  ask  it,  and  the  statute 
gives  them  this  right.  It  was  clearly  the  in- 
tention of  the  legislature  to  place  this  power 
in  the  hands  of  a  majority  of  the  creditors." 
Compare  Old  National  Bank  v.  Joslin,  8r 
Mich.  413;  In  re  Joslin,  101  Mich.  503. 

6.  New  York  Statute — "Misconduct  "  and  "  In- 
competency."—  In  a  proceeding  for  the  re- 
moval of  an  assignee,  it  appeared  that  a 
judgment  had  been  obtained  against  the 
debtor  for  the  benefit  of  his  wife,  founded  on 
claims  in  large  part  fictitious;  that  the  as- 
signee was  her  active  agent  in  procuring  it, 
and,  under  his  direction,  an  execution  was 
issued  five  days  before  the  assignment,  and 
levied  on  property  worth  twenty-eight  thou- 
sand dollars,  which  was  sold  for  nine  thousand 
dollars  four  days  after  the  assignment,  and 
the  proceeds  paid  to  her,  with  no  effort  on 
the  assignee's  part  to  arrest  the  sale  or  the 
payment.  It  was  held  that  the  assignee  was 
properly  removed  for  "  incompetency."  Mat- 
ter of  Cohn,  78  N.  Y.  248. 
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Removal  from  state. — The  removal  of  the  assignee  from  the  state,  without 
having  executed  the  trust,  gives  the  court  of  chancery  authority  to  execute  it.1 

b.  Failure  to  Furnish  Bond  and  Inventory. — An  assignee  may  be 
removed  for  failure  to  furnish  an  inventory  of  the  assigned  property  and  to 
give  his  bond  as  required  by  law.2 

c.  Undue  Influence  of  Assignor  or  Creditors. — An  assignee  should 
be  removed,  where,  from  his  confidential  relations  with  the  assignor  and  his 
pecuniary  obligations  to  him,  or  from  any  other  cause,  he  is  likely  to  be  unduly 
influenced  by  him  in  the  execution  of  his  trust  to  the  prejudice  of  the  creditors.3 


1.  Cullum  v.  Branch  Bank,  23  Ala.  797. 

Nonresidence  Excuses  Notice. — Where  an  as- 
signee has  permanently  moved  out  of  the  state 
he  may  be  removed  under  section  3929  of  the 
Missouri  Revised  Statutes  of  1889,  without 
citation  or  previous  notice.  State  v.  Hunt, 
46  Mo.  App.  616. 

2.  Failure  to  Furnish  Bond  and  Inventory. 
— Clark  v.  Stanton,  24  Minn.  232  ;  Foreman  v. 
Burnette,  83  Tex.  396;  Thomas  v.  Talmadge, 
16  Ohio  St.  439. 

Where  an  assignee  fails  to  give  bond  as  re- 
quired by  the  Texas  statute  he  maybe  removed 
without  notice.  Foreman  v.  Burnette,  83 
Tex.  396. 

Under  the  Neiv  York  Assignment  Act  of 
1877,  as  amended  in  1878,  if  the  assignee  fail 
to  make  and  file  the  required  inventory  within 
thirty  days,  or  such  further  time  as  may  be 
allowed,  the  county  judge  shall  require  the 
assignee  forthwith  to  appear  before  him,  and 
show  cause  why  he  should  not  be  removed. 
L.  1877,  c.  466,  $  3,  as  amended  by  L.  1878,  c. 
318,  §  1. 

In  Missouri  an  assignee  may  be  removed 
not  only  for  failure  to  furnish  bond  and  in- 
ventory, the  causes  prescribed  by  the  Revised 
Statutes  of  1889,  but  also  for  any  cause  for 
which  a  trustee  may  be  summarily  removed 
under  section  3929  of  those  statutes.  State  v. 
Hunt,  46  Mo.  App.  616. 

An  assignee  under  a  voluntary  assignment 
cannot,  in  Pennsylvania,  since  the  passage  of 
the  Act  of  April  10,  1828,  sell  the  property 
which  passed  to  him  under  the  assignment, 
before  he  files  the  inventory  and  gives  the  se- 
curity required  by  that  act;  and,  if  he  at- 
tempts to  do  so,  he  is  liable  to  be  dismissed. 
Shaw's  Case,  1  Ashm.  (Pa.)  382. 

The  Rhode  Island  Pub.  Stat.,  c.  237,  §  3,  pro- 
vides as  follows  :  "  The  Supreme  Court  shall, 
upon  the  petition  of  any  creditor  interested 
in  any  deed  of  assignment  made  by  a  debtor 
for  the  benefit  of  creditors,  upon  due  notice 
and  for  cause  shown,  remove  any  assignee 
named  in  such  deed  of  assignment,  who  shall 
neglect  to  render  an  inventory  and  schedule 
as  required  by  this  chapter,  or  shall  neglect 
to  give  a  bond  as  required  by  said  court,  and 
may,  upon  the  petition  of  a  majority  in  in- 
terest of  the  creditors  interested  in  any  such 
deed  of  assignment,  upon  due  notice  and  for 
cause  shown,  remove  the  assignee  named 
therein  from  his  office  and  trust."  It  is 
held,  under  the  first  clause  relating  to  the  in- 
ventory, that  as  the  neglect  to  furnish  it  is  a 
ground  for  removal  only  for  cause  shown, 
where  the  assignee  has  given  a  statement  of 
assets  and  liabilities  that  was  satisfactory  to 


1 50 


a  large  majority  of  the  creditors,  he  will  not 
be  removed  but  will  be  given  ten  days  within 
which  to  file  an  inventory.  Case  v.  Mason,  15 
R.  I.  51. 

The  Assignment  Act  of  New  Mexico  pro- 
vides for  the  removal  of  the  assignee  who  fails 
to  file  an  inventory  and  bond  as  required  by 
law.    L.  1889,  c.  71. 

Assignee's  Omission  of  Chattels  Mortgaged  to 
Himself.  —  Though  the  assignee  has  omitted 
to  inventory  chattels  mortgaged  to  himself  by 
the  assignor,  and  on  the  advice  of  counsel  has 
sold  them  as  assignee,  he  should  not,  if  he  has 
realized  their  full  value  and  has  credited  the 
proceeds  on  the  mortgage  debt,  be  removed 
solely  by  reason  of  his  error  in  thus  proceed- 
ing under  the  mortgage.  LeBrun  v.  Boulan- 
ger,  56  Mo.  App.  41. 

3.  Undue  Influence  of  Assignor.  —  In  re  Mast, 
etc.,  Co.,  58  Minn.  313.  Where  a  trusted  and 
confidential  employee  of  an  insolvent  corpora- 
tion was  selected  for  its  assignee,  by  its  presi- 
dent, who  held  a  majority  of  its  stock  and  had 
obtained  illegal  preferences  to  indemnify  him 
against  his  indorsements  for  the  corporation, 
and  who  guaranteed  the  assignee  a  certain 
compensation  for  a  specified  time  for  his  serv- 
ices as  assignee ;  and  such  assignee,  after  ac- 
cepting and  entering  upon  the  trust,  made  an 
agreement  with  said  president  and  other  pre- 
ferred creditors,  who  were  not  residents  of 
the  state,  to  hold  and  collect  for  them,  as 
their  trustee,  securities  in  his  hands  as  assignee 
which  had  been  received  by  the  insolvent  as 
collateral  to  other  securities  delivered  by  it 
to  such  creditors  as  an  illegal  preference,  re- 
taining such  collateral  in  its  hands,  and  the 
assignee,  to  assist  him  in  the  performance  of 
his  trust  as  assignee,  employed  the  former  at- 
torney of  the  insolvent,  it  was  held  that  under 
all  the  circumstances  of  the  case  it  was  error 
in  the  court  below  to  refuse  to  remove  the 
assignee  on  the  application  of  a  minority  in 
number  or  amount  of  the  creditors.  And  see 
Thomas  v.  Talmadge,  16  Ohio  St.  439. 

Assignee  Acting  In  Assignors  Interest. — Where 
an  assignee  retains  counsel  employed  by  the 
assignor's  wife,  who  has  claims  hostile  to 
those  of  creditors,  and  makes  misstatements 
in  her  interest,  and  fails  to  examine  the  as- 
signor's books  after  notice  that  he  has  with- 
held assets,  he  should  be  removed.  Matter  of 
Mellen  (Supreme  Ct.),  18  N.  Y.  Supp.  515. 

Assignor's  Prior  Conveyance  in  Assignee's  Fa- 
vor.— A  debtor  made  an  assignment  to  one  to 
whom  he  had  just  executed  conveyances  of 
property.  On  the  petition  of  a  majority  of 
his  creditors  alleging  that  such  conveyances 
were  made  in  fraud  of  creditors,  the  court 
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An  assignee  should  also  be  removed  merely  upon  the  ground  that  his  business 
relations  with  certain  judgment  creditors  of  the  assignor,  the  validity  of  whose 
judgments  the  petitioning  creditors  desire  to  attack,  are  incompatible  with  the 
performance  of  his  duties  as  assignee,  his  business  being  the  selling  of  their 
goods  on  commission  at  their  place  of  business.1 

XVIII.  Close  of  Trust — Assignor's  Eights — 1.  Unexecuted  Trust  Not  to  be 
Closed — a.  In  General. — While  any  of  the  assigned  assets  remain  to  be 
collected  for  the  benefit  of  persons  entitled  to  share  in  the  distribution, 
the  general  rule  is  that  the  trust  cannot  be  closed,  and  that  the  duties  of  the 
assignee  must  continue.2 

Assignee's  Renunciation. —  Ordinarily  an  assignee  who  has  accepted  the  trust 
created  by  an  assignment  cannot  renounce  it  or  divest  himself  of  it  except  by 
its  complete  performance,- and  cannot  be  relieved  from  it  except  by  a  court  of 
competent  jurisdiction.3 

b.  Reopening  Trust. — An  assignee  who  has  been  discharged  as  such  may 
have  the  trust  estate  opened  and  administer  on  assets  discovered  after  his 
discharge  as  against  creditors  who  have  levied  on  them  or  the  assignor's  trans- 
ferees.4 Upon  a  showing  of  good  cause  a  court  having  jurisdiction  of  assign- 
ments may,  in  the  exercise  of  its  inherent  equity  powers,  vacate  its  final  order 
in  settlement  of  the  assignee's  account  and  require  him  to  resume  the  execution 
of  his  trust.5 


removed  the  assignee  for  the  reason  that  his  in- 
terest as  grantee  in  the  conveyances  alleged 
to  be  fraudulent  was  in  conflict  with  his  du- 
ties as  assignee.  Brown  v.  Armstrong,  18  R. 
I.  537- 

Aiding  Assignor  to  Procure  Settlement. — Where 
creditors  offered  cash  for  assigned  goods  at 
their  appraised  value,  and  the  assignee  re- 
fused it  on  the  ground  that  he  "  had  to  look 
to  the  interest  of  the  assignor,  who  wanted  a 
settlement "  with  his  creditors,  it  was  held 
proper  to  remove  the  assignee  and  appoint  a 
receiver.  Goldsmith  v.  Fechheimer  (Ky. 
1894),  28  S.  W.  Rep.  21. 

Where  Suspicious  Transactions  between  as- 
signor and  assignee  were  shown,  and  the  lat- 
ter left  the  former  in  possession  of  the  assets 
and  books,  and  creditors  were  refused  infor- 
mation and  access  to  the  books,  it  was  held 
that  pending  an  action  for  the  removal  of  the 
assignee,  and  while  he  was  under  injunction, 
a  receiver  should  be  appointed.  Manning  v. 
Stern,  I  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  409. 

1.  Matter  of  Kaughran,  13  Daly  ( N.  Y.)  526. 

2.  When  Trust  Closed. — Stanford  v.  Lock- 
wood,  95  N.  Y.  582. 

The  grantees  of  land  in  trust  for  creditors 
reconveyed  to  the  assignor  by  a  deed  reciting 
that  the  trusts  had  been  executed,  when  in 
fact  there  were  ccstuis  que  trustent  entitled  to 
a  sale  and  distribution  of  the  proceeds.  The 
assignor  then  mortgaged  the  land  for  a  valua- 
ble consideration  to  one  having  constructive 
but  not  actual  notice  of  the  trust  and  recon- 
veyance. It  was  held  that  the  mortgagee 
took  subject  to  the  execution  of  the  trust; 
that  the  reconveyance,  being  in  contravention 
of  the  trust,  was  absolutely  void,  and  the  legal 
estate  remained  in  the  trustees.  Briggs  v. 
Davis,  20  N.  Y.  15,  75  Am.  Dec.  363. 

Where,  after  a  valid  assignment  for  the 
benefit  of  creditors,  bankruptcy  proceedings 
had  been  commenced  which  resulted  in  a 
composition  from  which  one  of  the  creditors, 


whose  claim  was  disputed,  was  omitted,  ap- 
plication was  made  by  the  assignee,  before 
the  composition  agreement  had  been  fully 
performed,  for  leave  to  reconvey  to  his  as- 
signor, and  for  the  discharge  of  himself  as 
assignee.  It  was  held  that  the  trust  not  hav- 
ing been  executed,  he  could  not  be  discharged 
nor  his  bond  canceled,  nor  could  he  release 
the  property  to  the  assignor.  Matter  of 
Backer,  2  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  379. 

A  Trust  to  Sell  Real  Estate  for  the  payment 
of  debts  ceases  when  the  debts  are  in  any 
mode  paid  or  discharged.  Selden  v.  Ver- 
milya,  3  N.  Y.  525. 

Trust  Not  Impaired  by  Assignor's  Equities. — 
The  right  which  an  assignor  has  to  discharge 
the  trusts  by  payment  of  his  debts  before  sale 
by  the  assignee,  and  to  declare  to  whom  the 
lands  held  in  trust  shall  belong  upon  its  ter- 
mination, and  his  right  to  grant  or  devise  the 
land  subject  to  the  execution  of  the  trust,  are 
merely  equitable  and  do  not  impair  the  estate 
of  the  assignee,  which  remains  perfect  and 
exclusive  until  the  purposes  of  the  trust  have 
in  fact  been  accomplished.  People  v.  Bacon, 
99  N.  Y.  275. 

3.  Brennan  v.  Willson,  71  N.  Y.  502.  And 
see  Shepherd  v.  M'Evers,  4  Johns.  Ch.  (N.  Y. ) 
136,  8  Am.  Dec.  561. 

The  Cancellation  or  Destruction  of  an  Assign- 
ment by  consent  of  the  assignor  and  assignee 
after  the  latter's  acceptance  will  not  divest  the 
assignee  of  the  assigned  estate  and  reinvest 
it  in  the  assignor.  Alpaugh  v.  Roberson,  27 
N.  J.  Eq.  96. 

A  valid  assignment  duly  executed,  delivered 
and  accepted,  is  not  affected  by  a  subsequent 
agreement  between  the  assignor  and  assignee 
to  disregard  it.    Goodwin  v.  Kerr,  80  Mo.  276. 

4.  Discovery  of  Assets— Reopening  Trust. — 
St.  George's  Church  Soc.  v.  Branch,  120  Mo. 
226. 

6.  Commercial  Bank  v.   McAuliffe  (Wis. 
1896),  66  N.  W.  Rep.  no. 
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.  PRESUMPTION  from  Lapse  OF  Time. — The  circumstances  may  often  be 
such  that  the  trust  will  be  considered  as  closed  by  lapse  of  time.1  The  general 
rule  is  that  time  does  not  bar  a  direct  trust,  as  between  trustee  and  cestui  que 

.  until  it  is  disavowed,  for  until  that  time  the  trustee's  possession  is  not 
adverse.2 

Inaction  of  Creditors. — But  both  assignor  and  creditors  may,  by  their  inaction 
and  laches  too  long  continued,  preclude  themselves  from  asserting  any  right 
under  the  assignment,  and  from  treating  the  trust  which  it  created  as  still  open 
and  unexecuted,  where  the  assignee  had  wound  it  up  many  years  before.3 

d.  Statutory  Limitation. — Under  the  New  York  statute  of  uses  and 
trusts  the  trust  created  by  an  assignment  shall  be  deemed  discharged  at  the 
end  of  twenty-five  years,  if  the  assignment  itself  contains  no  different  limitation 
of  such  trust.4 


1.  Lapse  of  Time  —  Presumption. — In  re  Pot- 
ter's Estate,  54  Pa.  St.  465. 

In  Kip  v.  Hirsh,  103  N.  Y.  565,  Rapallo,  J., 
says:  "After  such  a  great  lapse  of  time  since 
the  making  of  the  assignment  [forty-five  years], 
*  *  *  we  think  the  presumption  that  the  debts 
of  Delavan  secured  by  the  assignment  have 
been  paid  or  in  some  manner  discharged  is  so 
strong  that  the  fact  that  the  assignment  once 
existed  is  no  longer  a  substantial  objection  to 
the  title.  So  much  time  has  elapsed,  that  the 
presumption  of  payment  would  apply  even  to 
debts  evidenced  by  specialty  or  by  judgment, 
and  it  cannot  be  conceived  that  if  the  debts  have 
not  in  fact  been  paid  there  could  be  any  now 
outstanding  which  would  not  be  barred  by  the 
statute  of  limitations.  *  *  *  We  are  inclined 
to  the  opinion  further  that  the  Act  of  1875 
(c.  545)  is  applicable  to  this  case.  There 
is  nothing  in  the  act  which  confines  its 
operation  to  assignments  made  after  its  pass- 
age, but,  on  the  contrary,  its  language  im- 
ports that  it  applies  to  trusts  theretofore 
created.  It  purports  to  amend  section  67 
of  the  statute  of  uses  and  trusts  (1  Rev.  Stat. 
730),  which  provides  that  when  the  purposes 
for  which  an  express  trust  shall  have  been 
created  shall  have  ceased,  the  estate  of  the 
trustees  shall  also  cease,  by  adding  the  follow- 
ing words :  'And  where  an  estate  has  been 
conveyed  to  trustees  for  the  benefit  of  creditors 
and  rio  different  limitation  is  contained  in  the 
instrument  creating  the  trust,  such  trust  shall 
be  deemed  discharged  at  the  end  of  twenty- 
five  years  from  the  creation  of  the  same,  and 
the  estate  conveyed  to  trustee  or  trustees  and 
not  granted  or  conveyed  by  him  or  them, 
shall  revert  to  the  grantor  or  grantors,  his  or 
their  heirs  or  devisees,  or  persons  claiming 
under  them,  to  the  same  effect  as  though  such 
trust  had  not  been  created.'  To  construe  this 
act  as  relating  only  to  assignments  made  after 
its  passage  would  prevent  its  having  any  opera- 
tion until  the  year  1900,  which  could  not  have 
been  the  intention  of  the  legislature." 

2.  Boone  v.  Chiles,  10  Pet.  (U.  S.)  223; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  (N.  Y.) 
123;  Hunter  v.  Hubbard,  26  Tex.  537. 

Lapse  of  time  does  not  bar  a  suit  to  enforce 
a  direct,  express,  and  subsisting  trust  of  a 
purely  equitable  character,  but  it  does  bar 
suits  for  breach  of  trust  where  the  object  is 
redress  for  the  injury  resulting  from  such 
breach.    Wickliffe  v.  Lexington,  11  B.  Mon, 


(Ky. )  155.  Seethe  title  Trusts  and  Trus- 
tees. 

3.  Assignor's  Laches. — In  Matter  of  Darrow, 
10  Daly  (N.  Y.)  141,  the  assignor  petitioned 
the  court  to  compel  an  accounting  by  the 
assignee  more  than  twenty  years  after  the 
latter  had  wound  up  the  estate  ;  the  court  held 
that  as  twenty-five  years  had  not  elapsed  the 
assignee  could  not  plead  the  statute  of  limita- 
tions, but  the  difficulty  of  accounting  after  the 
loss  of  his  papers  and  the  death  of  his  wit- 
nesses was  so  great  that  the  court  refused  to 
order  an  accounting,  and  left  the  assignor  to 
an  action  in  equity. 

Creditors'  Laches. — Where  creditors,  for 
whose  benefit  an  assignment  was  made,  re- 
mained inactive  for  eight  years,  and  the  trust 
was  then  revoked  by  an  arrangement  between 
the  assignor  and  assignee,  and  the  creditors 
continued  to  remain  inactive  for  nearly  thir- 
teen years  after  such  revocation,  it  was  held 
that  such  inaction  would  overcome  all  pre- 
sumption of  assent  by  them  to  the  assignment, 
and  that  the  revocation  would  be  sustained  so 
as  to  preclude  the  creditors  from  afterwards 
asserting  any  claim  under  the  trust.  Gibson 
v.  Rees,  50  111.  383. 

In  1829  a  debtor  made  an  assignment  of 
property  for  the  benefit  of  his  creditors,  in- 
cluding one  undivided  moiety  of  a  certain  lot 
of  land  ;  the  other  moiety  was  under  mortgage, 
and,  on  being  sold  to  satisfy  the  same,  was 
purchased  by  the  assignee.  In  1831  the  as- 
signee died,  and  the  undivided  moiety  of  land 
so  purchased  by  him  was  conveyed  by  the 
commissioner  to  his  widow,  who  entered  in- 
to possession,  and  occupied  the  whole  lot  as 
her  own  property  until  1845,  when  a  creditor 
of  the  assignor  brought  his  bill  to  subject  to 
the  payment  of  his  debt  the  undivided  moiety 
of  the  land  which  had  passed  to  the  assignee 
by  the  assignment.  It  was  held  that  he  was 
barred  from  so  doing  by  lapse  of  time.  Martin 
v.  Price,  2  Rich.  Eq.  (S.  Car.)  412. 

The  lapse  of  seventeen  years,  without  cor- 
roborating circumstances,  is  too  short  a  time 
to  raise  a  legal  presumption  that  the  objects 
of  an  assignment  have  either  been  accom- 
plished or  abandoned.  Adlum  v.  Yard,  1 
Rawle  (Pa.)  163,  18  Am.  Dec.  608. 

4.  New  York  Statute.  —  The  sixty-seventh 
section  of  the  statute  concerning  uses  and 
trusts  in  New  York,  as  amended  by  chapter 
545  of  the  laws  of  1875,  reads  as  follows? 
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Statute  Retroactive. — This  statute  operates  retrospectively,  applying  also  to 
estates  conveyed  to  assignees  before  its  passage.1 

2.  Assignor's  Resulting  Trust. — An  assignment  for  the  benefit  of  creditors 
always  leaves  a  resulting  trust  in  the  assignor,  which,  if  his  debts  have  been 
actually  paid  or  a  legal  presumption  of  payment  has  arisen  from  lapse  of  time, 
entitles  him  to  the  possession  of  the  assigned  property.2 

By  Operation  of  Law. — If,  after  payment  of  the  assignor's  debts,  there  remains  a 
surplus  in  the  hands  of  the  assignee,  a  resulting  trust  arises  by  mere  operation 
of  law  in  favor  of  the  assignor,  which  entitles  him  to  claim  such  surplus  from 
the  assignee.3 


"  Section  67.  When  the  purposes  for  which  an 
express  trust  shall  have  been  created  shall 
have  ceased,  the  estate  of  the  trustees  shall 
also  cease.  And  where  an  estate  has  been  con- 
veyed to  trustees  for  the  benefit  of  creditors, 
and  no  different  limitation  is  contained  in  the 
instrument  creating  the  trust,  such  trust  shall 
be  deemed  discharged  at  the  end  of  twenty- 
five  years  from  the  creation  of  the  same ;  and 
the  estate  conveyed  to  trustee  or  trustees,  and 
not  granted  or  conveyed  by  him  or  them,  shall 
revert  to  the  grantor  or  grantors,  his  or  their 
heirs  or  devisees,  or  persons  claiming  under 
them,  to  the  same  effect  as  though  such  trust 
had  not  been  created."  This  statute  has  been 
held  to  apply  to  trusts  in  personal  as  well  as 
real  property.    Mills  v.  Husson,  140  N.  Y.99. 

1.  Kip  v.  Hirsh,  103  N.  Y.  $6$,  following 
Bellinger  v.  Shafer,  2  Sandf .  Ch.  (N.  Y.)293, 
and  questioning  McCahill  v.  Hamilton,  20 
Hun  (N.  Y.)  388. 

2.  Resulting  Trust  in  Assignor. — ///  re  Pot- 
ter's Estate,  54  Pa.  St.  465,  where  Allison,  J., 
said:  "The  doctrine  laid  down  in  Ross  v. 
Mcjunkin,  14  S.  &  R.  (Pa.)  369,  is  reaffirmed 
in  Webb  v.  Dean,  21  Pa.  St.  32,  that  a  trust 
results  in  favor  of  the  assignor  by  operation 
of  law  as  soon  as  debts  are  satisfied,  and  that 
a  legal  presumption  of  payment  of  debts  arises 
after  a  lapse  of  twenty  years.  But  it  has  re- 
peatedly been  held  that  a  less  period  than 
twenty  years,  in  connection  with  persuasive 
circumstances,  may  be  submitted  to  a  jury, 
upon  which  to  ground  a  presumption  of  pay- 
ment in  fact.  Power  v.  Hollman,  2  Watts 
(Pa.)  218;  Tilghman  v.  Fisher,  9  Watts  (Pa.) 
442.  *  *  *  Drysdale's  Appeal,  14  Pa.  St.  534, 
decides  that  after  a  lapse  of  more  than  twenty 
years  the  law  will  presume  debts  to  have 
been  paid  and  the  trust  executed  so  far  as  re- 
spects the  creditors.  *  *  *  To  the  same  point 
is  Coate's  Estate,  2  Pars.  Eq.  Cas.  (Pa.)  258." 

Where  a  debtor  makes  a  partial  assignment 
for  the  benefit  of  releasing  creditors,  directing 
that  the  fund  be  distributed  pro  rata  and  that 
the  shares  of  the  nonreleasing  creditors  are  to 
revert  to  the  assignor,  the  releasing  creditor 
thereby  becomes  a  purchaser  for  value  of  a 
share  in  the  fund  pro  rata  with  other  cred- 
itors, but  he  obtains  no  interest  whatever  in 
the  pro  rata  shares  of  other  creditors,  and 
hence  a  fund,  consisting  of  dividends  which 
have  remained  unclaimed  by  the  creditors  on 
whose  claims  they  were  declared  for  a  period 
of  more  than  twenty-one  years,  is  payable  to  the 
personal  representatives  of  the  assignor,  and 
not  to  other  unpaid  creditors  of  the  assigned 
estate.    Ralston's  Appeal,  169  Pa.  St.  254, 


following  In  re  Potter's  Estate,  54  Pa.  St.  465. 
3.  Resulting  Trust  by  Operation  of  Law. — 

Garver  v.  Tisinger,  46  Ohio  St.  56. 

Representatives  of  Assignor.  —  If  a  surplus 
fund  remains  in  the  hands  of  the  assignee,  the 
representatives  of  the  assignor,  upon  petition, 
will  be  allowed  to  establish  their  claims  upon 
such  fund.  Merrick's  Estate,  1  Phila.  (Pa.)  373. 

Assignees  made  a  final  dividend  of  the  estate 
twenty-six  years  after  the  assignment,  and 
sent  to  England  the  portion  set  apart  for  the 
creditors  there.  The  fund  was  returned,  and 
remained  in  the  hands  of  the  assignees  for 
thirty  years.  It  was  held  that  the  represent- 
ative of  the  assignor  was  entitled  to  such 
fund.    In  re  Potter's  Estate,  54  Pa.  St.  465. 

In  December,  1820,  a  debtor  made  a  volun- 
tary assignment  of  all  his  estate,  real  and  per- 
sonal, which  was  recorded,  but  the  assignees 
never  acted,  nor  were  others  appointed,  and 
there  was  no  evidence  of  the  delivery  of  the 
assignment  to  either  of  the  assignees  ;  and  in 
June,  1836,  a  judgment  was  obtained  against 
the  assignor,  and  his  real  estate  was  levied 
upon  and  sold  in  September  of  that  year.  In 
1841  an  action  of  ejectment  was  brought  by 
the  purchaser,  which  was  brought  to  trial  at 
the  July  term,  1850.  It  was  held,  that,  though 
an  assignment  of  real  estate  for  the  benefit  of 
creditors  passes  the  legal  title,  which  is  not 
defeated  by  the  refusal  or  neglect  of  the  as- 
signees to  act,  but  vests  in  those  whom  the 
court  appoint  to  execute  the  trust,  yet  a  trust 
results  to  the  debtor  by  operation  of  law,  en- 
titling him  to  the  possession  of  the  property 
not  converted.  Webb  v.  Dean,  21  Pa.  St.  20 
The  Mode  of  Reconveyance. — In  Pennsylvania 
a  reconveyance  of  the  assigned  estate  can  be 
effected  by  a  proceeding  under  the  Act  of  1864! 
which  provides  that  after  advertisement  for 
such  time  as  may  be  ordered  by  the  court,  if  it 
be  made  to  appear  that  all  the  debts  are  paid 
or  released,  then  the  balance  may  be  recon- 
veyed  and  the  deed  of  reconveyance  be  ac- 
knowledged in  open  court.  Golden's  Appeal , 
no  Pa.  St.  581. 

In  New  Tork,  on  proof  of  a  composition  be- 
tween the  assignor  and  his  creditors,  the  court 
may  authorize  the  assignee  to  release  the 
assets  to  the  assignor.    L.  1878,  c.  318,  §  5. 

No  power  is  conferred  upon  the  County 
Court  by  the  Assignment  Act  of  1877,  t°  deter- 
mine on  a  final  accounting  by  the  assignee 
that  a  compounding  creditor  has  released  the 
assignor  from  all  liability  on  his  debt,  and  an 
adjudication  to  that  affect  in  such  a  proceed- 
ing is  of  no  effect.  Halstead  v.  Ives,  7^  Hun 
(N.  Y.)  56. 
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Assignor's  Consequent  Rights. — An  assignor,  by  reason  of  his  resulting  trust  in  the 
assigned  property,  is  entitled  to  defend  it  when  attached  for  his  debts  on  the 
ground  of  fraud  in  the  assignment.1  And  he  may  enjoin  the  assignee  from 
making  a  sale  of  the  assigned  property  at  too  great  a  sacrifice.2  But  he  cannot 
prevent  the  application  of  the  assigned  property  as  required  by  the  terms  of 
his  assignment.3 

3.  Discontinuance — Reconveyance  to  Assignor. — If,  after  an  assignment,  the 
litors  become  convinced  that  their  debtor  can  realize  more  from  his  assets 

than  an  assignee,  the  court  can,  upon  the  request  or  instance  of  the  creditors 
and  the  assignor,  terminate  the  trust  and  require  the  assignee  to  reconvey  the 
assigned  property  to  the  assignor  for  the  purpose  of  enabling  him  to  effect  an 
adjustment  with  the  creditors.4  Where  proceedings  under  an  assignment  are 
discontinued  upon  the  assent  of  the  majority  of  the  creditors,  as  provided  by 
the  Illinois  assignment  laws,  the  trust  created  by  the  assignment  is  closed  and 
the  assigned  estate  reverts  to  the  assignor,  and,  so  far  as  unadministered,  must 
be  treated  as  though  no  assignment  had  been  made,  and  each  creditor  may 
then  proceed  against  it  upon  the  same  footing  of  right  as  when  the  assignment 
was  made.5 

4.  Discharge  of  Assignor. — In  some  of  the  states  the  assignor,  after  the  final 
accounting  of  the  assignee  has  been  allowed  by  the  court,  may  be  discharged 
from  all  liability  for  his  debts  existing  at  the  time  of  his  assignment.6 

Discharge  Conditional. — But  some  of  the  assignment  statutes  make  the  assignor's 
discharge  conditional  upon  his  good  faith  towards  his  creditors  in  relation  to 
the  assignment,  and  upon  his  estate  realizing  to  the  creditors  not  less  than  a 
specified  percentage  of  their  claims.7 


1.  Richards  v.  White,  7  Minn.  345. 

2.  Glenn  v.  Mickey,  130  Pa.  St.  586. 

But  it  has  been  held  that  the  assignor  of 
property  for  the  benefit  of  creditors  has  no 
such  interest  in  its  distribution  as  entitles 
him  to  maintain  injunction  against  a  single 
creditor  seeking  to  appropriate  it  by  attach- 
ment.   Ashton  v.  Jones,  14  Neb.  426. 

3.  Where  an  assignment  makes  specific 
provision  for  the  payment  of  a  debt,  the  as- 
signor cannot  prevent  the  application  of  the 
property  in  accordance  with  the  terms  of  the 
instrument  because  of  the  usurious  character 
of  the  debt.  Chapin  v.  Thompson,  89  N.  Y. 
270. 

4.  Garver  v.  Tisinger,  46  Ohio  St.  56. 

Where  an  insolvent  debtor  made  an  assign- 
ment under  the  statute  of  all  his  property, 
which  was  insufficient  to  satisfy  the  debts  of 
the  creditors  who  had  a  right  to  become 
parties  to  the  assignment,  and  the  assignees, 
with  the  consent  of  all  those  creditors,  recon- 
veyed  the  property  to  the  assignor  for  the 
purpose  of  enabling  him  to  make  an  adjust- 
ment with  them,  it  was  held  that  the  assignee 
could  not  be  charged  in  the  process  of  foreign 
attachment  as  the  trustees  of  one  who  became 
a  creditor  of  the  assignor  after  the  assignment. 
Small  v.  Sproat,  3  Met.  (Mass.)  303. 

Upon  Consent  of  the  Creditors  the  assigned 
property  may  be  reconveyed  to  the  assignor, 
and  the  assignee  discharged.  Dahlem's 
Estate,  175  Pa.  St.  444. 

6.  Terhune  v.  Kean,  155  111.  506;  Stoddard 
V.  Gilbert,  62  111.  App.  70;  Howe  v.  Warren, 
154  111.  227,  where  it  was  also  held  that  upon 
such  discontinuance  the  court  has  no  power 
to  order  the  assignee  to  make  an  absolute 


conveyance  of  the  assigned  property  to  a 
third  person  who  has  bought  up  a  majority  in 
number  and  amount  of  the  claims,  and  such 
order  is  void  as  to  all  nonconsenting  credit- 
ors, though  expressly  consented  to  by  the 
assignor  who  has  transferred  his  interest  to 
such  third  person  without  consideration;  and 
a  court  of  chancery  has  power  to  set  aside  a 
discontinuance  of  assignment  proceedings, 
and  restore  such  proceedings  to  their  proper 
place  under  the  assignment  act,  where  the  as- 
signor has  assigned  a  large  portion  of  the 
estate  to  a  third  person  in  consideration  of 
the  latter's  compromising  the  claims  of  a 
majority  of  the  creditors  and  procuring  their 
consent  to  such  discontinuance. 

6.  Discharge  of  Assignor — Statutes. — Under 
the  Washington  Act  of  1890,  "to  secure  to 
creditors  a  just  division  of  the  estate  of  debt- 
ors who  convey  to  assignees  for  the  benefit  of 
creditors,"  as  amended  by  the  laws  of  1895, 
c.  151,  the  court,  upon  the  allowance  of  the 
final  account  of  the  assignee,  shall  make  an 
order  discharging  the  assignor  from  any 
further  liability  on  account  of  any  indebted- 
ness existing  prior  to  the  making  of  the  as- 
signment. 

Under  the  Texas  Act  of  March  24,  1879,  an 

acceptance  of  the  assignment  by  a  creditor 
and  his  agreement  discharges  the  debtor  from 
further  liability  to  such  creditor,  whether  he 
executes  the  receipt  and  release  or  not.  After 
the  assignment  the  assignor  is  not  answerable 
for  the  mismanagement  of  the  assignee.  Hud- 
son v.  Willis,  65  Tex.  694. 

7.  In  Some  States  Discharge  Conditional. — 
The  New  Hampshire  statute  provides  that  a 
discharge  shall  not   be  granted  to  a  debtor 
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Omissions  from  inventory. — The  assignor's  omission  from  the  inventory  of  his 
property,  of  a  claim  for  trust  money  which  did  not  pass  by  the  assignment,  will 
not  deprive  him  of  his  right  to  a  discharge.1 

Foreclosure  of  Mortgage. — In  Wisconsin  the  discharge  of  an  assignor  from  his 
debts  under  the  statute  is  not  a  bar  to  the  foreclosure  of  a  mortgage  given  by 
him  and  the  sale  of  the  mortgaged  premises  to  satisfy  the  debt ;  but  where  the 
mortgagee  is  a  resident  of  the  state,  and  has  proved  his  claim  under  the  assign- 
ment, the  discharge  is  a  bar  to  a  personal  judgment  against  the  assignor  for 
any  deficiency  on  the  foreclosure  sale.2 

As  to  Debts  Contracted  by  Fraud. — Where  a  debtor  contracted  a  debt  by  fraud,  the 
creditor's  acceptance  of  a  dividend  from  his  estate  on  the  debt  and  the  debtor's 
discharge  in  insolvency  do  not  bar  an  action  for  the  deceit,  since  a  claim  for 
the  tort  was  not  provable  against  the  estate.3 

Assignee  cannot  Bind  Assignor  to  Pay  Balance. — Neither  by  an  implied  nor  an  ex- 
press promise  can  the  assignee  bind  the  assignor  to  pay  the  balance  of  the  debts 
remaining  unpaid  after  the  distribution  of  the  assets.4 

No  Discharge  in  Some  states.— Under  some  of  the  statutes  the  assignment  of 
property  and  the  distribution  of  the  proceeds  among  the  creditors  do  not 
operate  as  a  discharge  of  the  assignor  from  further  liability ;  the  debts  are 


whose  assets  do  not  pay  fifty  per  cent,  of  the 
claims  allowed  which  are  not  entitled  to  prior- 
ity, unless  the  assent  in  writing  of  two-thirds 
in  number  and  value  of  the  creditors,  who 
have  such  claims  and  whose  claims  have  been 
allowed,  is  filed.  A  debtor  shall  not  be  dis- 
charged if  he  has  sworn  falsely  in  the  proceed- 
ings, fraudulently  concealed  his  property,  or, 
within  six  months,  obtained  property  with  the 
intent  not  to  pay  for  it.  Pub.  Stat.  1891,  pp. 
564.  565- 

In  Oregon,  where  it  appears  that  the  assignor 
was  guilty  of  no  fraud  in  making  the  assign- 
ment, nor  of  concealment  or  diversion  of  his 
property  to  keep  it  from  the  reach  of  the  cred- 
itors, and  that  his  estate  has  been  made  to 
realize  not  less  than  fifty  per  cent,  of  his  debts, 
the  court  may  order  his  discharge  from  further 
liability.    Hill's  Anno.  Stat.  1892,  §  3187. 

It  is  provided  by  the  Wyoming  statute  that 
if  the  assignor  complies  with  its  provisions, 
any  creditor  accepting  his  dividend  under  the 
assignment  shall  release  the  assignor  from  all 
further  liability  on  the  claim  or  claims  on 
which  said  payment  is  made.  Laws  1877,  p. 
8,  §  27. 

1.  Omissions  from  Inventory. — Van  Ingen  v. 
Feldt,  86  Wis.  345. 

The  Homestead  of  a  Debtor  was  mortgaged 
for  ten  thousand  dollars.  It  contained  a  nar- 
row strip  valued  at  six  hundred  and  thirty- 
seven  dollars.  The  title  had  been  in  his  wife 
for  nine  years  before  he  applied  for  a  dis- 
charge from  his  debts.  It  was  held  that  the 
failure  to  include  said  strip  in  his  inventory 
was  not  sufficient  to  bar  his  discharge.  In 
re  Mabbett,  73  Wis.  351. 

Order— Publication.— The  Wisconsin  statute, 
requiring  an  order  to  show  cause  why  an  as- 
signor should  not  be  discharged  to  be  pub- 
lished for  "  six  successive  weeks  prior  to  the 
day  of  hearing,"  does  not  require  six  weeks 
to  elapse  between  the  first  and  the  last  publi- 
cation. Johnson  v.  Hill,  90  Wis.  19,  where 
Cassoday,  J.,  said:  "True,  there  were  only 


thirty-six  days  from  the  time  of  the  first  pub- 
lication to  the  time  of  the  last  publication,  in- 
clusive; but  there  were  six  publications,  and 
there  were  more  than  seven  weeks  from  the 
time  of  the  first  publication  to  the  time  fixed 
for  the  hearing.  We  must  hold  that  the  pub- 
lication was  sufficient  to  satisfy  the  require- 
ment of  the  statute.  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141." 

2.  Wisconsin  State  Grange  v.  Kniffen,  90 
Wis.  14. 

3.  Claim  for  Tort.  —  In  Merchants'  Nat. 
Bank  v.  Taylor,  66  Vt.  574,  Thompson,  J., 
said:  "  It  is  urged  that  this  action  cannot  be 
maintained  by  reason  of  the  defendant's  dis- 
charge in  insolvency,  plaintiff  having  proved 
the  note  against  the  insolvent  estate,  and 
received  a  dividend  thereon  in  the  insolvency 
proceedings.  But  any  legitimate  proceeding 
to  collect  the  note,  as  we  have  already  seen, 
does  not  bar  plaintiff 's  right  to  its  action  for 
the  tort.  R.  L.,  §  1800,  defines  what  claims 
maybe  proved  against  an  estate  in  insolvency, 
but  the  cause  of  action  in  this  suit  is  not 
among  those  which  may  be  proved.  By  the 
provisions  of  R.  L.,  §  1856,  the  debtor's  cer- 
tificate of  discharge  is  only  to  discharge  him 
from  debts  proved  or  provable.  This  cause 
of  action  was  neither  proved  nor  provable  in 
the  insolvency  proceedings,  and  therefore  was 
not  discharged  thereby.  Johnson  v.  Worden, 
47  Vt.  457 ;  Darling  v.  Woodward,  54  Vt. 
101." 

The  fact  that  a  debt  was  contracted  by  fraud 
does  not,  under  the  Minnesota  statute,  entitle 
the  creditor  to  share  in  the  proceeds  of  the 
insolvent  estate  without  filing  a  release.  John 
V.  Farwell  Co.  v.  Dickenson,  60  Minn.  528. 

4.  Where  there  has  been  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  a  partial 
payment  of  a  debt  by  the  assignee  does  not 
take  the  case  out  of  the  statute  of  limitations. 
The  assignee  has  no  power  to  bind  the  as- 
signor by  a  promise,  expressed  or  implied. 
Pickett  V.  Leonard,  34  N.  Y.  175. 
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discharged  only  to  the  extent  that  the  funds  derived  from  the  estate  are 
distributed  pro  rata  among  the  creditors,  and  if  he  subsequently  acquires  other 
property,  or  if  he  possesses  property  not  assigned,  a  creditor  may  pursue  the 
ordinary  remedies  in  obtaining  satisfaction  therefrom  for  the  unpaid  debts.1 

ASSIGNMENTS  OF  ERRORS.    (For  a  full  treatment  of  this  subject,  see 

Encyc.  of  Pleading  and  Practice,  vol.  2,  p.  920.) — The  assignment  of 
errors  is  a  pleading  filed  by  the  party  complaining  of  the  errors  of  the  judge, 
and  each  assignment  should  be  single  and  not  multifarious.2 

ASSIGNS.  (See  also  the  titles  Assignments,  vol.  2,  p.  1007 :  Assignments 
for  the  Benefit  of  Creditors,  ante,  p.  1 ;  Deeds  ;  Covenants.) — The  word 
"assigns"  is  a  term  of  well-known  signification,  comprehending  all  those  who 
take  either  immediately  or  remotely  from  or  under  the  assignor,  whether  by 
conveyance,  devise,  descent,  or  act  of  law.3 


1.  In  Some  States  Debtor  Not  Discharged. — 

Shullsburg  Bank  v.  Eastern  Kansas  Banking 
Co.  (Kan.  1895),  42  Pac.  Rep.  835,  following 
Limbocker  v.  Higinbotham,  52  Kan.  696; 
Smith  v.  Higinbotham,  53  Kan.  250.  See  also 
Lawrence  v.  McVeagh,  106  Ind.  210;  Parsons 
v.  Clark,  59  Mich.  414  ;  Thompson  v.  Reeves, 
26  Oregon  46;  Gross  v.  Bunn,  10  Neb.  217. 

Texas.  —  In  Sanborn  v.  Norton,  59  Tex.  308, 
it  was  held  that  where  there  was  no  stipula- 
tion for  a  release  a  creditor  was  not  debarred 
from  collecting  any  balance  that  might  be  due 
on  his  claim  after  crediting  it  with  the  amount 
received  from  the  assignee,  and  that  the  debt 
being  established  the  plaintiff  was  entitled  to 
a  judgment  declaring  that  fact,  and  that  it 
should  not  become  a  lien  on  any  of  the  assigned 
property,  but  that  execution  might  issue 
against  any  property  not  transferred  by  the 
assignment. 

2.  Associates  of  Jersey  Co.  v.  Davison,  29 
N.  J.  L.  418. 

3.  Baily  v.  DeCrespigny,  L.  R.  4  Q.  B.  186, 
citing  Spencers'  Case,  5  Coke  16.  But  in  that 
case  it  was  held  that  a  railroad  taking  land  by 
right  of  eminent  domain  was  not  an  assign 
of  the  owner,  and,  as  appears  from  the  cases 
which  follow,  assigns  has  not  been  always 
held  to  extend  to  persons  taking  by  operation 
of  law. 

"  The  word  assigns  is  used  here  in  its  legal 
sense,  and  signifies  a  person  to  whom  any 
property  or  right  is  transferred  by  a  deceased 
person  in  his  lifetime."  Ripley  v.  Seligman, 
88  Mich.  177. 

Succession  in  Perpetuum. — Under  the  word 
assigns  at  the  common  law,  in  all  cases  where 
the  legal  title  or  estate  belongs  to  the  assignee, 
is  included  the  assignee  of  an  assignee  in 
perpetuum.  I  Jac.  Law  Diet.  139;  Co.  Litt. 
3846,  note  r;  Plowd.  288;  How  v.  White- 
banck,  Freem.  R.  476;  Bennington  Iron  Co.  v. 
Rutherford,  18  N.  J.  L.  164.  See  also  Ripley 
v.  Seligman,  88  Mich.  177. 

The  term  assigns  comprehends  not  merely 
a  single  person,  but  a  line  or  succession  of 
persons.  Its  use  in  this  way,  in  respect  to  real 
estate,  is  very  familiar.  Ogden  v.  Price,  9  N. 
J.  L.  169. 

The  word  assign*  includes  the  assignee  of 
an  assignee  in  perpetuum,  the  heir  of  an 
assignee,  and  the  assignee  of  an  heir.  Cum- 


berland v.  Graves,  7  N.  Y.  312,  citing  Jac. 
Law  Diet.  Compare  Doe  v.  Lewis,  9  M.  & 
W.  664. 

A  grantee  of  the  grantee  named  in  a  tax 
deed  is  an  assign  within  a  statute  which  gives 
a  right  of  action  to  the  grantee  named  in  any 
deed  or  conveyance  made  by  the  clerk  of  the 
board  of  supervisors  of  any  county,  and  his 
heirs,  executors,  or  assigns.  Finney  if.  Ford, 
22  Wis.  173. 

Executors  and  Administrators. — A  executed 
a  bond  to  B,  "  her  executors,  administrators, 
and  assigns,"  conditioned  on  the  transfer  by 
A  of  certain  realty,  in  certain  contingencies, 
to  B  or  her  assigns.  It  was  held  that  the  ad- 
ministrator of  B  was  her  assign  within  the 
meaning  of  the  word  assigns  in  the  condition, 
and  that  a  transfer  to  the  administrator  of  B 
would  satisfy  the  condition  of  the  bond.  The 
court  said:  "But  if  the  meaning  of  the  word 
assigns  is  assignees  of  the  bond  or  of  the  ob- 
ligee's right  under  it,  why  would  not  a  grant 
of  administration  operate  as  an  assignment, 
making  the  administrator  the  assign  to  whom 
conveyance  could  have  been  made  to  satisfy 
the  condition?  The  authorities  which  have 
been  referred  to  show  that  the  word  assigns 
may  be  construed  to  extend  to  executors  and 
administrators,  the  executor  or  administrator 
of  an  obligee  or  covenantee  being  his  assign 
or  assignee  by  operation  of  law.  Jac.  Law 
Diet.,  tit.  Assignee;  1  Bac.  Abr.  663;  3  Com. 
Dig.  256;  Dyer  13;  2  Shep.  Touch.  369.  In 
Baily  v.  DeCrespigny,  10  B.  &  S.  1,  de- 
cided by  the  Court  of  Queen's  Bench  in  1869, 
Hannen,  J.,  delivering  the  opinion,  remarks: 
'  The  word  assigns  is  a  term  of  well-known 
signification,  comprehending  all  those  who 
take,  either  immediately  or  remotely,  from  or 
under  the  assignor,  whether  by  conveyance, 
devise,  descent,  or  act  of  law.'  We  think  the 
word  assigns  in  the  condition  of  the  bond  may 
be  construed  to  include  an  administrator  as 
assignee  by  act  of  law  if  such  a  construction 
comports  with  the  character  and  intent  of  the 
instrument."  Douglas  v.  Hennessy  (R.  I. 
1896),  1  New  Eng.  Rep.  885.  See  also  How 
v.  Whitfield,  1  Vent.  338. 

In  Page  v.  Johnston,  23  Wis.  295,  it  was  held 
that  where  the  term  assigns  is  used  in  conjunc- 
tion with  the  term  "  personal  representatives," 
assigns  will  not  include  assignees  in  law,  such 
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as  executors,  administrators,  and  devisees, 
the  court  saying  that  "  it  would  be  the  merest 
tautology  to  use  the  words  '  personal  repre- 
sentative, '  and  then  employ  a  term  which 
would  include  personal  representatives  as  well 
as  a  large  number  of  other  persons." 

But  "  if  a  man  bargains  and  sells  lands  with 
proviso  that  if  the  vendor,  before  such  a  day, 
pay  so  much  money  to  the  vendee,  his  heirs  or 
assign*,  that  the  sale  shall  be  void  ;  the  vendee, 
before  the  day,  makes  his  executors,  and  dies, 
and  the  vendor  tenders  the  money  to  the  exe- 
cutors, this  is  not  good,  because  the  word  as- 
signs must  be  understood  to  be  assigns  of  the 
land  in  its  primary  and  original  signification; 
and  where  there  is  an  express  provision  to 
whom  the  tender  and  payment  is  to  be  made 
the  executor  is  excluded  ;  for  expression  facit 
cessare  taciturn ."  7  Bac.  Abr.,  p.  61,  citing 
Dyer  180,  181 ;  Co.  Litt.  210. 

"  But,  if  a  man  make  a  feoffment  in  fee,  upon 
condition  that  the  feoffee  shall  pay  twenty 
pounds  to  the  feoffor,  his  heirs  or  assigns; 
here  the  primary  signification  of  the  word 
assigns  fails,  because  there  can  be  no  assign- 
ment of  the  land  of  which  he  hath  enfeoffed 
another;  and  since  the  original  sense  of  the 
word  fails,  lest  it  should  be  wholly  insignifi- 
cant, the  secondary  sense  of  the  word  is  to  be 
taken,  viz.,  the  assignees  in  law  which  the 
executors  are  quoad  the  personal  estate  ;  and 
therefore  the  payment  is  good,  either  to  the 
executor  or  to  the  heir."  7  Bac.  Abr.,  p.  61, 
citing  Co.  Litt.  210;  5  Co.  96. 

Legal  Representatives. — The  term  "  legal 
representatives  "  has  been  held  to  include  as- 
signs. Hamilton  v.  Kingsbury,  15  Blatchf. 
(U.  S.)  69. 

Mortgagee. — A  mortgagee  is  held  to  be  an 
assign.  Brown  v.  Crookston  Agricultural 
Assoc.,  34  Minn.  547;  Nopson  v.  Horton,  20 
Minn.  268. 

Bill  of  Lading. — In  Glyn  v.  East,  etc.,  India 
Dock  Co.,  6  B.  Div.  475,  the  term  assigns, 
as  used  in  a  bill  of  lading,  was  held  to  refer  to 
the  bill  itself,  and  not  to  the  goods. 

Implies  Power  to  Transfer.—  Assigns  is  denned 
to  mean  those  to  whom  rights  have  been 
transferred  by  particular  titles,  such  as  sale, 
gift,  legacy,  transfer,  or  cession.  Bouv.  Law 
Diet.  ,  quoted  in  McRee  v.  Means,  34  Ala.  356. 
And  in  that  case  it  was  held  that  the  term  «s- 
signs  implied  ex  vi  termini  the  right  to  sell, 
give  away,  or  dispose  of  in  any  other  manner. 

And  that  assigns  necessarily  imports  a 
power  of  transfer,  see  Peck  v.  Ingraham,  28 
Miss.  246. 

Same — Covenant  against  Assignment.  (See 
also  the  title  Restraints  on  Alienation.) 
— But  a  covenant  against  assignment  is  not 
rendered  nugatory,  even  though  the  limita- 
tion was  to  A  and  his  assigns  for  life. 
Craven  v.  Brady,  L.  R.  4  Ch.  296;  West  v. 
Turner,  33  Sol.  J.  234. 

Assignee  Equivalent  to  Assign. — See  Ingle  v. 
M'Cutchan,  12  B.  Div.  518;  Penley  v. 
Anstruther,  52  L.J.  Ch.  367. 

Distinguished  from  Heir.— The  word  assign 
does  not  mean  heir.  It  means  a  person  sub- 
stituted for  another  by  act  of  some  kind  or 
other.  Doe  v.  Lewis,  9  M.  &  W.  664.  Com- 
pare Cumberland  v.  Graves,  7  N.  Y.  312. 


Bonds — Assignability. — Bonds  and  bills  ob- 
ligatory are  assignable  without  the  word  as- 
signs.   Sheppard  v.  Stites,  7  N.  J.  L.  91. 

Trustee  —  Power  to  Substitute  New  Trustee. 

(See  also  the  title  Trusts  and  Trustees.) — 
H.  and  wife,  to  secure  a  debt  due  T.,  executed 
a  deed  of  trust  to  S.  and  W.  and  the  survivor 
of  them — habendum  to  the  said  S.  and  W.  and 
the  survivor  of  them,  and  the  heirs  and 
assigns  of  the  survivor — in  trust,  on  default  of 
payment,  that  the  said  S.  and  W.  or  the  sur- 
vivor of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  or  the  sheriff  of  the 
county  might  sell  the  property  to  pay  the 
debt.  S.  died,  and  W.,  the  survivor,  conveyed 
the  property  with  the  power  to  C.,  who  made 
the  sale  under  the  deed  of  trust.  It  was  held 
that  the  surviving  trustee  (W.)  could  not  sub- 
stitute another  to  the  powers  conferred  upon 
him  by  the  deed  of  trust;  that,  being  a  mere 
instrument  to  execute  the  purpose  of  the 
grantor,  he  could  not  delegate  his  power  to 
another  without  express  authority  conferred 
by  the  deed  itself;  and  that  the  assignee,  by 
deed  of  the  survivor,  was  not  an  assign  who 
could  execute  the  power;  and  that  the  grantee 
of  the  survivor  was  not  one  of  the  assigns  de- 
scribed in  the  deed.  The  court  said:  "  It  is 
insisted  by  the  plaintiff  in  error  that  Williams 
could  legally  convey  the  estate  and  transfer 
the  power  which  had  been  conferred  upon 
him  by  the  deed  of  trust.  The  habendum 
was  '  to  said  trustees  and  the  survivor  of 
them,  and  to  the  heirs,  executors,  adminis- 
trators, and  assigns  of  said  survivor,  in  trust,' 
etc.  Much  stress  is  laid  upon  the  word 
assigns,  and  the  case  of  Titley  v.  Wolsten- 
holme,  7  Beav.  425,  is  cited  as  authority  to 
show  that  a  devise  made  by  the  surviving 
trustee  of  a  trust  estate  was  valid,  no  express 
power  of  appointing  new  trustees  being 
given  by  the  will.  From  this  decision  the 
argument  is  made  in  this  case  that  the  pow  er 
to  convey  by  deed  and  to  make  an  appoint- 
ment of  a  new  trustee  must  necessarily  fol- 
low. Let  us  see  the  reasoning  in  the  case 
referred  to.  The  Master  of  the  Rolls  said  : 
'  We  have  in  this  will  expressions  which 
clearly  show  that  the  testator  intended  the 
trusts  to  be  performed  by  the  assigns  of  the 
surviving  trustee,  and  in  construing  the  will 
we  must,  if  practicable,  ascribe  a  rational  and 
legal  effect  to  every  word  which  it  contains. 
We  cannot,  consistently  'with  the  rules  of  this 
court,  consider  the  tvord  assigns  as  meaning 
the  ferson  who  may  be  made  such  bv  the  spon- 
taneous act  of  the  surviving  trustee  to  take 
effect  during  his  life;  but  there  seems  nothing 
to  prevent  our  considering  it  as  meaning  the 
person  who  may  be  made  such  by  devise  and 
bequest;  and  if  we  do  not  consider  the  word 
assigns  as  meaning  such  persons  it  would,  in 
this  will,  have  no  meaning  or  effect  what- 
ever.' It  is  clear  that  the  construction  given 
by  the  court  in  that  case  was  because  it  was 
absolutely  necessary  to  give  any  effect  or 
meaning  to  the  will  whatever.  The  doctrine 
is  most  clearly  enunciated,  as  it  isevervwhere 
else,  that  the  trustee  could  not,  while  living, 
without  an  express  authority  for  that  purpose, 
delegate  his  power  to  another ;  and  it  is  dif- 
ficult to  see  how  it  can  be  relied  upon  as 
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an  authority  to  support  the  deed  of  Williams 
to  the  plaintiff."  Whittelsey  v.  Hughes,  39 
Mo.  14. 

Assigns  Synonymous  with  Grantee. — In  Shelly 
V.  Mikkelson  (N.  Dak.  1895),  63  N-  w-  Rep. 
.M  |.  where  the  plaintiff  sold  real  estate  to  the 
defendant  and  received  the  defendant's  notes 
for  the  purchase  money,  and,  at  the  same  time, 
executed  and  delivered  to  the  defendant  a 
bond  for  a  deed  binding  himself  or  his  assigns 
to  convey  the  land  to  the  defendant  upon  full 
payment  of  the  purchase  money  according  to 
the  terms  of  the  notes,  it  was  held  that  assigns 
mibt  be  construed  to  mean  grantee. 

Forcible  Entry  and  Detainer — Tenant  for  Years. 
(See  also  the  title  Forcible  Entry  and 
Detainer;  and  see  Encyc.  of  Pleading 
and  Practice,  title  Forcible  Entry  and 
Detainer.) — In  Ball  v.  Chadwick,  46  111. 
28,  it  was  held  that  a  tenant  for  years  was 
an  assign  within  the  meaning  of  a  statute 
which  provided  that  the  statutes  against 
forcible  entry  and  detainer  should  apply 
to  any  person  who  shall  hold  over  against 
the  lessor,  his  heirs  or  assigns,  after  a 
former  tenancy  has  expired.  The  court 
said :  "  The  question  is  therefore  pre- 
sented, whether  lessees  for  a  term  of  years 
are  assigns  within  the  meaning  of  this  act. 
It  might  be  conceded  they  were  not,  in  the 
most  technical  meaning  of  the  term.  In  con- 
struing statutes  we  must  look  to  the  intention 
of  the  law  maker,  and  one  of  the  means  of 
ascertaining  the  intention  is  to  look  to  the 
mischief  that  existed  under  the  old  law,  as 
well  as  to  the  provisions  adopted  to  remedy 
the  evil.  *  *  *  Bouvier  defines  assignees  to  be 
'those  to  whom  rights  have  been  transmitted, 
by  particular  title,  such  as  sale,  gift,  legacy, 
transfer,  or  cession.'  Of  the  word  assignment 
he  says  :  '  In  common  parlance  this  word  sig- 
nifies the  transfer  of  all  kinds  of  property, 
real,  personal,  and  mixed,  and  whether  the 
same  be  in  possession  or  in  action;  as  a  gen- 
eral assignment.  In  a  more  technical  sense, 
it  is  visually  applied  to  the  transfer  of  a  term 
of  years ;  but  it  is  more  particularly  used  to 
signify  a  transfer  of  some  particular  estate  or 
interest  in  land.'  There  is  no  doubt  that  the 
popular  meaning  of  the  word,  as  here  defined, 
would  embrace  a  lease  for  a  term  of  years. 
Nor  can  we  see  why  it  does  not  fall  within 
the  last  clause  of  the  definition,  a  term  for 
twenty  years  being  unquestionably  an  estate 
or  interest  in  lands.  Lord  Coke  says  :  'Estate 
signifies  such  inheritance,  freehold,  term  of 
years,  tenancy  by  statute  merchant,  staple, 
elegit,  or  the  like,  as  any  man  hath  in  lands 
or  tenements,'  etc.  Co.  Litt.,  §§  650,  345a. 
This  term  would  therefore  seem  to  come 
clearly  within  the  definition,  and  hence  to  be 
embraced  in  the  statute.  Or,  more  accurately, 
that  tenants  for  a  term  of  years  are  assigns. 
The  general  assembly  having  employed  so 
comprehensive  a  term,  it  would  seem  to  re- 
quire construction  to  exclude  such  a  tenant 
rather  than  to  include  him  within  its  pro- 
visions." 

Lease — Tenant  for  Life. — So,  under  a  statute 
authorizing  summary  proceedings  against  a 
tenant  holding  over  on  the  application  of  the 
landlord,  his  heirs  or  assigns,  a  person  who 


receives  a  conveyance  for  life  is  an  assign 
within  the  meaning  of  the  act.  White  v. 
Arthurs,  24  Pa.  St.  99. 

Lease — Stipulation  against  Assignment.  (See 
also  the  titles  Landlord  and  Tenant; 
Lease.  ) — A  tenant  covenanted  that  he,  his  ex- 
ecutors, administrators,  or  assigns,  would  not 
assign  the  indenture.  The  tenant  became  bank- 
rupt, and  the  lease  was  sold  by  direction  of  the 
chancellor.  It  was  held  that  the  assignees  un- 
der the  commission  might  assign  the  lease  to 
the  vendee  without  consent  of  the  lessor.  The 
court  said  :  "  In  Roe  v.  Harrison,  2  T.  R.  425, 
the  proviso  extended  to  the  lessee,  his  execu- 
tors and  administrators,  expressly  restraining 
them  by  name  from  alienation ;  therefore  it 
was  held  that  the  administrator  could  not  as- 
sign. Here  the  question  is  upon  the  meaning 
of  the  term  assigns,  whether  by  that  term  the 
proviso  was  meant  to  have  effect  against  as- 
signs in  law  as  it  would  have  against  assigns 
by  act  of  the  party.  Now  the  courts  have  con- 
strued it  to  mean  voluntary  assigns,  as  contra- 
distinguished from  assigns  by  operation  of 
law,  and,  further  than  that,  that  the  immedi- 
ate vendee  from  the  assignee  in  law  is  not 
within  the  proviso  ;  the  reason  of  which  is  that 
the  assignee  in  law  cannot  be  encumbered  with 
the  engagement  belonging  to  the  property 
which  he  takes,  such  as  in  this  case  the  carry- 
ing on  the  bankrupt's  trade  in  the  public 
house,  which  is  a  strong  instance.  In  such 
cases  therefore  the  law  must  allow  the  as- 
signee to  divest  himself  of  the  property  and 
convert  it  into  a  fund  for  the  benefit  of  the 
creditors.  That  assigns  does  not  relate  to  as- 
signees in  law,  I  consider  as  determined  in 
Doe  v.  Carter,  8  T.  R.  57,  and  Goring  v.  War- 
ner, 7  Vin.  Abr.  85,  but  more  distinctly  in  Doe 
v.  Carter,  8  T.  R."57.  Nor  do  I  find  that  Roe 
v.  Harrison,  2  T.  R.  425,  impugns  these  au- 
thorities, because  that  passed  entirely  on  the 
ground  of  the  executors  and  administrators 
being  specially  named.  But  an  executor  is  a 
volunteer;  he  is  at  liberty  to  renounce,  and  an 
administrator  is  wholly  voluntary  ;  therefore 
it  does  not  follow  from  that  decision  that  as- 
signs  must  necessarily  comprehend  such  as  are 
involuntary,  and  do  not  come  in  by  the  act  of 
the  party,  as  the  assignees  under  a  commission 
of  bankruptcy  do  not.  This  case  therefore 
appears  to  me  to  be  concluded  by  the  authori- 
ties, as  well  as  by  the  reason  of  the  thing." 
Doe  v.  Bevan,  3  M.  &  S.  353. 

Necessity  of  Writing.  —  A  statute  granted 
summary  proceedings  against  a  county  treas- 
urer for  failing  to  pay  an  allowed  claim 
against  the  county  to  the  party  to  whom  the 
claim  was  payable,  his  legal  representatives 
or  assigns.  It  was  held  that  assigns  imported 
an  assignment  in  writing.  The  court  said: 
"Assignment  proper  is  '  a  transfer  by  writ- 
ing, as  distinguished  from  one  by  delivery.' 
Bouvier's  Law  Dictionary,  tit.  Assignment; 
Andrews  v.  Carr,  26  Miss.  577.  When  em- 
ployed in  the  connection  here  found — '  the 
name  of  the  party  to  whom  the  claim  is  pay- 
able, his  legal  representatives  or  assigns  ' — 
we  think  we  would  do  great  violence  to  the 
language  employed  if  we  held  that  it  means 
anything  less  than  a  transfer  in  writing." 
Enloe  v.  Reike,  56  Ala.  504. 
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License  —  Assignment  in  Whole  or  in  Part. 

(See  also  the  title  License.)  —  In  Brush 
Electric  Co.  v.  California  Electric  Light  Co.,  7 
U.  S.  App.  410,  it  was  held  that  the  word 
assigns  in  a  contract  of  license  did  not  confer 
the  right  to  assign  the  license  in  parts.  The 
court  said  :  "As  a  general  rule  it  may  be  said 
that  a  license  is  not  divisible.  This  contract 
should  be  construed  with  reference  to  this 
characteristic  of  this  class  of  rights.  Consid- 
ering this,  I  think  the  term  assigns,  as  used 
in  the  license  under  consideration  in  this  case, 
must  be  construed  as  the  right  to  assign  the 
license  as  an  entirety  and  not  in  parts.  This 
question  was  considered  in  the  case  of  Brooks 
v.  Byam,  2  Story  (U.  S.)  525,  and  there  it  was 
held  that  the  word  assigns  in  a  license  must 
be  so  construed  where  it  did  not  clearly  ap- 
pear that  there  was  an  intention  manifested 
in  the  contract  of  license  to  establish  a  differ- 
ent rule." 

Licensee. — The  term  assigns  has  been  held 
to  include  a  licensee.  Mitcalfe  v.  Westaway, 
17  C.  B.  N.  S.  658,  112  E.  C.  L.  658. 

Devisee. — A  devisee  is  included  in  the  term 
assigns.  Cumberland  v.  Graves,  7  N.  Y.  312, 
citing  2  Shower  58. 

Where  a  trust  involving  discretion  is  limited 
to  a  person,  his  heirs  and  assigns,  it  may 
be  executed  by  a  devisee  of  the  trustee. 
Titley  v.  Wolstenholme,  7  Beav.  425;  How 
v.  Whitfield,  1  Vent.  338.  See  also  the  title 
Trusts  and  Trustees.  Compare  Whittelsey 
v.  Hughes,  39  Mo.  14,  set  out  supra,  this  note. 

"  The  term  assigns  is  as  comprehensive  as 
that  of  purchaser^  or  '  one  taking  by  purchase.' 
It  means  those  to  whom  rights  have  been 
transmitted  by  particular  title,  such  as  sale, 
gift,  legacy,  transfer,  or  cession.  (Bouv. 
Diet.  Assigns;  Boothe's  Case,  5  Coke  77#.) 
The  treaty  authorized  the  alien  owner  to 
'  grant,  sell,  and  devise,'  and  then  gives  to 
the  assigns  all  the  rights  of  citizens  in  respect 
to  said  lands.  A  devisee  is  clearly  within  the 
intent  of  the  provision  and  the  equity  of  the 
treaty.  The  word  assigns  was  technically  in- 
applicable to  grantees  of  real  estate  in  fee 
simple,  but  it  was  a  convenient  term  to  use, 
embracing  in  its  spirit  all  that  succeeded  to 
the  title  by  any  means  other  than  bv  descent." 
Watson  v.  Donnelly,  28  Barb.  (N.  Y.)  658. 
Compare  Page  v.  Johnston,  23  Wis.  295. 

Swamp  Lands.  (See  also  the  title  State 
Lands.) — A  swamp  land  statute  provided  that 
if  any  person,  his  heirs  or  assigns,  should 
obtain  a  grant  from  the  state  of  any  swamp 
land  and  not  regularly  list  the  same  for  taxa- 
tion the  land  should  be  forfeited.  It  was 
held  that  this  did  not  apply  to  a  purchaser 
from  the  grantee.  The  court  said  :  "  It  will 
be  observed  that  the  forfeiture  is  limited, 
and  extends  only  to  the  grantee  and  his  heirs 
or  assigns;  it  does  not  embrace  the  pur- 
chasers of  the  land  from  them  bona  fide;  it  is 
not  declared  that  the  latter  shall  forfeit  the 
land  for  the  default  of  the  former,  nor  that 
the  lands  shall  be  forfeited  for  such  default, 
while  the  title  thereto  is  in  the  innocent  pur- 
chaser, nor  can  the  court  infer  that  the  legis- 
lature so  intended.  By  the  term  assigns,  as 
used  in  the  statute,  is  not  meant  purchasers  of 
the  land  from  the  grantee  or  his  heirs  after 


the  grant  had  issued,  but  persons  to  whom  the 
grantee  had  assigned  his  right  to  have  the  grant 
before  the  same  issued,  and  to  whom  it  was 
issued  by  virtue  of  such  assignment.  It  fre- 
quently happened  that  persons  would  take 
proper  steps — make  proper  entries  of  swamp 
lands,  and  as  well  other  lands,  and,  having  ac- 
quired a  right  to  have  a  grant  for  the  land  so 
entered,  could  sell  and  assign  such  right  be- 
fore it  was  issued,  and  the  assignee  would  ob- 
tain the  grant  from  the  state.  The  purpose  of 
the  statute  was,  and  is,  to  embrace  such  as- 
signees. It  would  be  unreasonable  and  un- 
just to  make  the  forfeiture  apply  to  the  land 
when  and  after  the  title  thereto  had  passed  to 
innocent  purchasers."  Eastern  Land,  etc., 
Co.  v.  Board  of  Education,  101  N.  Car.  35. 

A  Michigan  statute  provided  that  the  assigns 
of  any  purchaser  of  United  States  lands,  whose 
purchase  had  been  canceled  on  the  ground 
that  they  were  swamp  lands,  could  buy  them 
from  the  state  on  presenting  his  certificate 
of  purchase  and  cancellation  before  the  state 
had  disposed  of  them.  It  was  held  that  by 
assigns  was  meant  assigns  of  the  purchaser's 
ownership  or  supposed  ownership  in  the  land 
itself,  and  not  of  a  mere  interest  incident  to 
the  option  remaining  in  the  purchaser,  and, 
therefore,  where  the  assignment  was  made 
thirty  years  after  the  purchaser's  certificate 
had  been  cancelled,  that  the  assignee  was  not 
an  assign  within  the  meaning  of  the  statute. 
Ely  v.  State  Land-Office  Com'r,  49  Mich.  17. 

Policy  of  Insurance.  (See  also  the  title 
Fire  Insurance.) — The  term  assigns  in 
a  clause  of  a  fire  insurance  policy  for- 
bidding other  insurance  by  one  or  his 
assigns,  means  the  assigns  of  the  policy 
and  not  the  assigns  of  the  property.  Bates 
v.  Commercial  Ins.  Co.,  1  Cine.  Super.  Ct. 
Rep.  523. 

In  Holbrook  v.  American  Ins.  Co.,  1  Curt. 
(U.  S.)  198,  the  court  said:  "  Under  the  other 
clause  of  the  policy  it  has  been  argued  that 
the  word  assigns  means  any  one  who  takes  an 
interest  in  the  property  from  the  insured,  and 
that  as  Shepherd,  Wright  &  Ripley  did  take 
such  an  interest,  and  procured  insurance  on 
the  property,  and  no  notice  was  given  to  the 
defendants,  this  policy  ceased  and  became  void. 
I  do  not  think  this  is  the  meaning  of  the  word 
assigns  in  this  connection.  This  policy  may 
be  assigned  to  a  purchaser  of  the  property, 
with  the  assent  of  the  underwriters.  Being 
thus  owner  of  the  property  and  the  policy,  such 
purchaser  would  stand  in  place  of  the  insured, 
and  ought  to  be  subjected  to  the  same  restraint 
as  to  subsequent  insurance,  intended  to  be 
placed  on  the  latter  by  this  clause.  Yet  it 
may  well  be  doubted  whether  he  would  have 
been  within  the  restriction  if  not  expressly 
named ;  and  for  this  reason  only,  I  consider, 
he  was  named.  The  word  does  not  apply  to 
an  absolute  purchaser  of  the  property,  who 
does  not  become  the  assignee  of  the  policy 
with  the  assent  of  the  office,  for  such  a  pur- 
chase, of  itself,  puts  an  end  to  the  policy.  It 
does  not  apply  to  one  who  acquires  merely  a 
lien,  or  other  interest  by  way  of  mortgage, 
because  he  is  not  properly  the  assign  of  the 
insured,  whose  interest  and  property  have  not 
passed  to  him,  but  who,  by  virtue  of  his 
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general  property,  has  created  a  qualified  and 
special  interest  only,  and  conveyed  that. 
Moreover,  unless  the  mortgagee  insures  for 
the  account  of  the  mortgagor,  a  case  which 
will  he  presently  noticed,  insurance  by  him  is 
in  it  within  the  mischief  intended  to  be  guarded 
against,  which  is  such  further  insurance  as 
would  lessen  the  interest  of  the  insured  in  the 
preservation  of  the  property.  If  the  insured 
can  have  no  benefit  from  the  subsequent  in- 
surance it  can  have  no  such  effect,  and  he  can 
have  no  benefit  from  it  if  procured  by  the 
mortgagee  for  his  own  account  and  at  his  own 
expense." 

Deeds — Necessity.  (See  also  the  title  Deeds.) 
— The  term  assigns  is  not  necessary  in  a  deed, 
either  as  a  word  of  limitation  denoting  the 
quality  of  the  estate  granted,  or  to  give  the 
grantee  authority  to  dispose  of  the  same. 
Salem  Capital  Flour  Mills  Co.  v.  Stayton 
Water-Ditch,  etc.,  Co.,  33  Fed.  Rep.  154. 

Alienation. — The  word  assigns  in  the  limita- 
tion of  a  fee  is  not  requisite  to  give  it  the 
quality  of  alienability.  Grant  v.  Carpenter, 
8  R.  I.  36.  And  in  that  case,  where  a  father 
granted  a  fee  to  his  son  by  the  technical 
words  "to  him  and  his  heirs  forever,"  although 
it  was  evident  from  the  context  that  he  did  not 
suppose  that  his  son  could  alien  the  estate 
unless  the  word  assigns  was  added  to  the  limi- 
tation, it  was  held  that  the  son  took  an  estate 
in  fee  simple  without  restriction  as  to  aliena- 
tion, the  court  refusing  to  correct  the  mistake 
of  the  father. 

Wills — Words  of  Limitation. — In  Den  v.  Za- 
briskie,  15  N.  J.  L.  409,  it  is  said  that  the  word 
assigns,  as  used  by  a  testator  in  a  will,  was  not 
sufficient  to  control  previous  words  of  limita- 
tion, and  therefore  the  beneficiary  did  not  take 
a  fee  simple. 

Same — Life  Estate. — The  first  clause  of  a  will 
devised  to  a  daughter  certain  land  for  life,  and 
after  her  death  "  to  her  heirs  or  their  assigns." 
The  second  and  third  clauses  devised  to  other 
daughters  other  lands  upon  like  conditions, 
except  that  the  devise  was  not  to  the  heirs 
of  each  "or  their  assigns,"  but  to  the  heirs  of 
each  "  and  assigns."  The  residuary  clause 
devised  a  life  estate  to  the  wife,  and  from  and 
after  her  death  devised  the  same  to  the  three 
daughters  and  their  heirs  and  assigns.  It  was 
held  that  the  word  assigns,  as  used  in  the 
second  and  third  clauses,  amounted  to  a  grant 
of  power  to  dispose  of  the  remainder,  not- 
withstanding the  words  of  apparent  limitation 
as  to  life.  Goetz  v.  Ballou,  64  Hun  (N.  Y.) 
490. 

Wills — Vested  and  Contingent  Remainders. — A 

testator  gave  his  homestead  and  furniture  to 
his  wife  during  her  lifetime,  and  further  pro- 
vided that  at  her  death  his  homestead  and 
furniture  should  be  used  by  his  three  daughters 
while  unmarried.  Besides  the  use  of  the 
homestead  and  furniture,  he  gave  to  his  three 
daughters  an  income  of  five  thousand  dol- 
lars for  their  support  in  keeping  it,  and, 
when  the  homestead  should  be  no  longer  used 
by  them,  he  gave  it  to  such  child  or  children 
as  should  at  that  time  be  living  and  to  their 


heirs  and  assigns  forever.  It  was  held  that 
this  latter  gift  was  a  contingent  legacy  to  all 
the  testator's  children,  his  sons  as  well  as  his 
daughters.  The  court  said  :  "  It  is  also  urged 
that  the  remainder  is  vested;  that,  although  it 
would  otherwise  be  held  to  be  contingent,  the 
presence  of  the  word  assigns  makes  it  a  vested 
remainder.  The  gift  is  to  those  of  the  children 
who  shall  be  alive  at  the  time  when  the  use 
and  enjoyment  by  Catherine,  Elizabeth,  and 
Hannah  shall  cease,  and  to  the  issue  of  those 
who  shall  then  have  died.  The  words  '  and 
assigns'  were  used  to  indicate  the  absolute 
character  of  the  estate — a  fee — which  the  re- 
maindermen are  to  take.  They  have  no 
significance  beyond  that.  Wms.  R.  P.  121 ;  Iti 
re  Walton's  Estate,  8  De  G.  M.  &  G.  173. 
They  were  entirely  unnecessary.  The  estate 
is  a  contingent  estate. ' '  Endicott  v.  Endicott, 
41  N.  J.  Eq.  93. 

Will  —  Determinable  and  Absolute  Fees. —  In 
Chrystie  v.  Phyfe,  19  N.  Y.  352,  it  was  held 
that  the  word  assigns  in  a  will  was  not  indica- 
tive of  an  intent  that  an  absolute  title  should 
vest,  as  the  word  is  generally  used  where  the 
fee  is  determinable  as  well  as  where  it  is  in- 
tended to  be  absolute. 

Qualifying  Lease. — The  word  assigns  or  the 
words  "assigns  forever"  have  no  popular  or 
technical  meaning  that  would  qualify  a  devise 
to  a  man  and  his  heirs.  Lawrence  v.  Law- 
rence, 105  Pa.  St.  340. 

1.  Without  the  Assistance  of  the  Husband. — 
The  Rev.  Code  of  Louisiana,  §  2384,  provides 
that  a  wife  has  the  right  to  administer  per- 
sonally her  paraphernal  property  without  the 
assistance  of  her  husband.  The  court,  in  Mil- 
ler v .  Handy,  33  La.  Ann.  163,  in  construing 
the  term  assistance,  as  thus  used,  said  :  "  The 
terms  'without  assistance,'  as  used  in  this 
article,  mean  unquestionably  without  his  con- 
trol, without  the  necessity  of  being  thereunto 
authorized  by  him,  as  is  the  case  with  many  of 
her  acts.  It  is  not  incompatible  with  her  per- 
sonal administration,  that  she  should  avail 
herself  of  the  assistance  of  her  husband  if  he  is 
willing  to  render  it,  provided  he  act  under  her 
authority  and  merely  as  her  proclaimed  agent. 
Such  acts,  though  performed  by  him,  are  still 
the  acts  of  the  wife,  under  the  maxim  qui 
facit  per  alium  facit  per  se.  With  regard  to 
the  administration  of  her  paraphernal  prop- 
erty, when  she  chooses  to  retain  it,  a  married 
woman  has  all  the  powers  of  a  feme  sole,  in- 
cluding the  power  to  employ  agents  to  aid 
and  represent  her  in  reference  thereto.  See 
Reynolds  v.  Rowley,  2  La.  Ann.  893;  Dodd 
v.  Orillion,  14  La.  Aim.  68;  Jordan  v.  Ander- 
son, 29  La.  Ann.  749." 

Assistant  Principal.  —  The  term  "assistant 
principal,"  when  applied  to  school  work,  im- 
plies a  position  subordinate  to  the  principal- 
ship  of  the  school.  Morrow  -'.Board  of  Edu- 
cation (S.  Dak.  1895),  64  N.  W.  Rep.  112S. 

Assistant  Distinguished  from  Deputy.  (See 
also  the  title  Deputy.) — In  U.  S.  v.  Adams, 
24  Fed.  Rep.  351,  it  was  held  that  the  j^sistant 
secretary  of  the  treasury  was  not  the  deputy 
of  the  secretary,  and  that  his  acts  were  not 
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ASSISTANCE,  WRIT  OF.  (See  Encyc,  of  Pleading  and  Practice,  vol. 
2,  p.  975.) — A  writ  of  assistance  is  a  summary  proceeding  resorted  to  under  the 
rules  of  chancery  practice  to  give  effect  to  a  decree,  and  presupposes  that  the 
rights  of  the  parties  are  only  such  as  follow  upon  the  decree.1 

ASSIZE— ASSIZES.  (See  also  Nisi  PRIUS.) — This  word  is  derived  from  the 
Latin  assidere,  to  sit  together,  and  is  used  in  several  senses :  as  a  species  of 
jury  or  inquest;2  the  proceedings  in  court  upon  a  writ  of  assize  or  species 


valid  unless  specially  authorized  by  law  or 
prescribed  by  the  secretary.  The  court  said  : 
"An  assistant  is  one  who  stands  by  and  helps 
or  aids  another.  He  is  not  a  deputy,  and  can- 
not therefore  act  in  the  name  of  and  for  the 
person  he  assists,  but  only  with  him  and  un- 
der his  direction,  unless  otherwise  expressly 
provided  by  law." 

Absconding  Debtor — Aids  or  Assists.  (See 
also  Abscond;  Aid.) — A  statute  rendered  lia- 
ble a  person  aiding  or  assisting  an  absconding 
debtor.  It  was  held  that  going  to  the  depot 
with  such  a  debtor,  with  knowledge  of  the 
debtor's  fraudulent  intention,  and  taking  his 
horse  back  to  his  residence,  was  such  aid- 
ing and  abetting  as  would  render  the  party 
liable.  The  court  said:  "  We  are  led  to  this 
conclusion  by  the  principles  to  be  deduced 
from  Godsey  v.  Bason,  8  Ired.  (N.  Car.)  264; 
Wiley  v.  McRee,  2  Jones  (N.  Car.)  349;  Moore 
v.  Rogers,  3  Jones  (N.  Car.)  90.  '  The  statute 
is  remedial,  for  the  prevention  of  frauds  on 
creditors,  and  is  entitled  to  a  liberal  interpre- 
tation.' 'Aid  or  assistance  is  the  doing  of  some 
act  whereby  the  party  is  enabled,  or  it  is  made 
easier  for  him,  to  do  the  principal  act,  or  effect 
some  primary  purpose.'  In  our  case  the  two 
acts  of  going  with  the  debtor  to  the  depot  and 
bringing  back  his  horse  made  it  easier  for  him 
to  abscond  and  leave  the  country  secretly,  so 
as  not  to  attract  the  attention  of  his  creditors, 
by  giving  to  the  movement  the  appearance  of 
the  ordinary  act  of  a  gentleman  who  is  going 
to  market  to  sell  his  cotton.  Going  with  him 
to  the  depot  aided  the  purpose  in  two  ways;  it 
lulled  suspicion,  and  it  nerved  and  encouraged 
the  debtor  so  as  to  enable  him  to  act  his  part. 
'Conscience  doth  make  cowards  of  us  all,'  and 
the  presence  of  a  friend  may  have  been  neces- 
sary to  assist  him  in  keeping  up  the  appear- 
ance of  an  honest  man.  If  one  is  about  to 
commit  an  assault,  the  mere  presence  of  a. 
friend  gives  courage,  and  helps  him  on  to  do 
the  act.  So,  if  one  is  about  to  cross  a  danger- 
ous ford,  the  fact  that  a  friend  crosses  with 
him  is  of  essential  assistance  although  he  does 
not  guide  or  help  in  any  way  save  by  his  pres- 
ence. These  are  principles  grounded  in  human 
nature,  and  reference  must  be  had  to  them  in 
order  to  determine  what  acts  of  one  will  aid  or 
assist  another."  Moss  v.  Peoples,  6  Jones  (N. 
Car.)  142. 

Assist  the  Court. — A  statute  provided  for  the 
appointment  by  the  Supreme  Court  of  com- 
missioners to  assist  in  the  performance  of  its 
duties  under  such  rules  and  regulations  as  the 
said  court  might  adopt.  It  was  held  that  this 
statute  was  constitutional.  In  construing  the 
word  assist,  the  court  said:  "But  to  our 
minds  there  is  no  doubt  about  the  validity  of 
the  statute.  In  the  language  of  the  court  be- 
3  C.  of  L. — 11  I 


low  :  '  The  act  in  question  is  not  open  to  ob- 
jection of  a  constitutional  character.  In  or  ler 
to  bring  it  into  conflict  with  the  constitution 
a  strained  construction  of  its  words  becomes 
necessary,  as  well  as  an  utter  disregard  of  the 
natural  import  of  those  words.  *  *  *  The 
phrase  1  assist  the  court'  must,  for  the  pur- 
pose of  creating  a  conflict,  be  understood  not 
merely  to  facilitate  the  court,  which  is  the 
natural  import,  to  lessen  its  labors,  but,  be- 
yond this,  to  assume  the  exercise  of,  or  a 
participation  in  the  exercise  of,  the  appropri- 
ate function  of  the  court  to  decide  causes ; 
that  the  commissioners  are  to  take  part  in 
that  decision  as  the  members  of  the  court 
themselves  take  part  in  it;  in  short,  it  is  nec- 
essary to  say  that  assistance  means  superses- 
sion.' Nothing  in  the  language  used,  or  in 
its  context,  will  justify  any  construction  which 
will  bring  the  provisions  of  this  act  in  rela- 
tion to  the  powers  or  duties  of  the  commis- 
sioners in  conflict  with  any  provision  of  the 
constitution."    People  v.  Hayne,  83  Cal.  11 1. 

1.  San  Jose  v.  Fulton,  45  Cal.  318. 

2.  Litt.',  §  234;  Co.  Litt.  153;  3  Bl.  Com. 
185. 

The  distinction  between  an  assize  and  a  jury 
was  that  an  assize  was  the  regular  mode  of 
trying  the  main  issue  in  questions  of  seisin; 
a  jury  was  used  to  determine  any  incidental 
question  arising  in  the  cause.  Bract.,  fol. 
1S46,  215,  and  fol.  192^,  215. 

Assize  of  Nuisance.  (See  Encyc.  of  Plead- 
ing and  Practice,  title  Nuisances.) — The 
two  common-law  remedies  for  nuisance  were  : 
"  (1)  £)_Hod  per  mil  tat  prosternere.  This  was 
in  the  nature  of  a  writ  of  right,  and  therefore 
subject  to  great  delays.  It  commanded  the 
defendant  to  permit  the  plaintiff  to  abate  the 
nuisance,  or  show  causeagainst  the  same;  and 
plaintiff  could  have  judgment  to  abate  the  nui- 
sance and  for  damages  against  the  defendant. 
(2)  An  assize  of  nuisance,  in  which  the  sheriff 
was  commanded  to  summon  a  jury  to  view 
the  premises,  and,  if  they  found  for  the  plain- 
tiff, he  had  judgment  to  have  the  nuisance 
abated  and  for  damages.  It  is  to  be  noticed 
that  the  jury  were  to  view  the  premises.  Both 
had  long  been  out  of  use  in  Blackstone's  da}'; 
with  us  they  were  never  in  use,  as  far  as  I 
know.  The  assize  of  nuisance  lay  only  against 
the  wrongdoer  himself,  but  not  against  the 
alienee  of  the  tenement  wherein  the  nui- 
sance was  situated.  This  was  the  immediate 
reason  for  making  that  equitable  provision  in 
Stat.  Westm.2,  13  Edw.  I.,  c.  24.  Thiswas  in 
the  year  1285  (3  Bl.  Comm.,  pp.  216,  222),  and 
has  been  the  occasion  of  our  modern  changes 
in  common-law  pleading.  We  see  that  in  the 
assize  of  nuisance  the  jury  were  to  view  the 
premises;  this  may  be  done  now  in  the  case 
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of  real  action  ; 1  the  court,  or  sittings  of  the  court ; 2  an  ordinance  or  statute  ; 3 
anything  fixed,  as  a  tax,  tribute,  fine.4 

ASSOCIATE. — By  the  natural  import  of  the  word  "  associate  "  is  under- 
stood persons  united,  acting  together  by  mutual  consent,  by  compact,  for  the 
promotion  of  some  common  object.6  "Associate,"  as  a  verb,  means,  in  its 
ordinary  sense,  to  have  to  do  with,  to  have  intercourse  with.6 

ASSOCIATION.  (See  the  titles  CORPORATIONS  (PRIVATE)  ;  SOCIETIES  AND 
Clubs  ;  and  the  cross-references  to  specific  associations  there  given.) — "Associa- 
tion "  signifies  confederacy  or  union  for  particular  purposes,  good  or  ill.17  This 
term  is  used  throughout  the  United  States  to  signify  a  body  of  persons  united 
w  ithout  a  charter,  but  upon  the  methods  and  forms  used  by  incorporated  bodies 
for  the  prosecution  of  some  common  enterprise.  It  also  enters  into  the  names 
bestowed  by  the  legislatures  upon  many  corporations.  In  this  connection  it 
is  used  without  any  very  uniform  discrimination  as  to  its  precise  meaning, 
but  seems  to  be,  on  the  whole,  preferred  for  bodies  which  are  not  vested  with 
full  and  perfect  corporate  rights  and  powers  ;  also  for  organizations  formed  to 


at  law  at  the  request  of  either  party  (Code, 
c.  116,  §  30)."  Powell  v.  Bentley,  etc.,  Furni- 
ture Co.,  34  W.  Va.  804. 

1.  Co.  Litt.  159^;  3  Bl.  Com.  184,  185. 
The  principal  assises  were  those  of  novel 

disseisin,  mort  cP ancestor ,  darrein  present- 
ment, and  utrum.  See  Co.  Litt.  153^.  These 
writs  are  all  now  obsolete. 

2.  This  ancient  use  of  the  word  assize  to 
denote  court  is  still  retained  in  England  to  de- 
note the  sessions  of  the  judges  of  the  superior 
courts,  holden  periodically  in  each  county  for 
the  purpose  of  administering  civil  and  crim- 
inal justice.  The  courts  are  called  courts  of 
assise  and  nisi  prius.  3  Stephen  Com.  421, 
422.  See  Philips  v.  Gratz,  2  P.  &  W.  (Pa.) 
412,  23  Am.  Dec.  33. 

Whether  Superior  Courts.  (See  also  the  titles 
Contempt;  Courts;  Jurisdiction.) — The 
court  of  assise,  is  a  superior  court  with  power 
of  committing  for  contempt  without  being 
required  to  set  out  the  cause  of  commitment 
with  the  particular  circumstances.  In  re 
Fernandes,  6  II.  &  N.  717. 

But  it  is  not  a  court  of  error  or  superior 
court,  like  the  Court  of  Queen's  Bench,  so  as 
to  come  within  the  principle  in  pr&sentia 
majoris  cessat  potestas  minoris.  Therefore 
the  authority  of  the  courts  of  Quarter  Ses- 
sions is  not  in  law  either  determined  or  sus- 
pended by  the  coming  of  the  judges  into  the 
county  under  their  commission  of  assise. 
Smith  v.  Reg.,  13  Q^.  B.  738,  66  E.  C.  L. 
738- 

3.  The  most  important  examples  of  these 
are  "The  Assises  of  Jerusalem,"  a  code  of 
feudal  jurisprudence,  compiled  A.  D.  1099. 
Butler's  Co.  Litt,  note  77,  bk.  3;  1  Robert- 
son's Charles  V.,  Appendix,  note  xxv.  The 
assises  of  Clarendon,  of  the  forest,  of  arms, 
of  bread,  are  noted  English  statutes. 

4.  Spelman,  Glossary;  2  Bl.  Com.  42. 

5.  Lechmere  Bank  -v.  Boynton,  11  Cush. 
(Mass.)  369.  But  in  that  case,  which  was  the 
construction  of  a  charter  incorporating  per- 
sons named  and  their  associates,  Shaw,  C.  J., 
said  that  the  term  associates,  as  often  used  in 
acts  of  incorporation,  is  ambiguous;  it  may 
mean  those  who  are  already  associated  with 
the  persons  named,  or  those  who  may  come  in 


afterwards.  And  parol  evidence  may  be  re- 
ceived to  show  who  are  meant  in  the  particu- 
lar case.  So  in  State  v.  Sibley,  25  Minn.  387, 
the  original  charter  of  the  Minnesota  His- 
torical Society  enacted  in  terms  "that  C.  K. 
Smith"  (and  eighteen  other  persons  desig- 
nated by  name)  "and  their  associates,  be  and 
they  are  hereby  constituted  a  body  corporate 
and  politic,  by  the  name  and  style  of  the  Min- 
nesota Historical  Society,  and  by  that  name 
they  and  their  successors  shall  be,  and  they  are 
hereby  made  capable  in  law  to  contract,  *  *  * 
and  to  enjoy  all  the  privileges  and  franchises 
incident  to  a  corporation."  So  far  as  ap- 
peared, the  legislature  granted  the  charter  of 
its  own  motion,  without  any  petition  or  ap- 
plication from  any  one.  It  was  held  that  the 
word  associates,  as  here  used,  referred  to 
such  persons  other  than  those  specifically 
named  as  might  thereafter  become  members 
of  the  corporation  which  was  created  by  the 
act.  See  also  the  title  Corporations  (Pri- 
vate). 

Custodian  of  Court  Records. — In  common  law 
the  word  associate  has  been  applied  to  a  per- 
son in  each  court  charged  with  the  custody 
and  formal  preparation  of  records.  Abbott's 
Law  Diet. 

Under  statute  this  name  was  confirmed. 
Stat.  15  and  16  Vict.,  c.  73,  1-6;  and  17 
•and  18  Vict.,  c.  125,  §  2. 

But  by  the  Judicature  (Officers)  Act  1879, 
the  existing  associates  were  converted  into 
masters  of  the  supreme  court,  and  the  office 
of  associate  abolished.  Rap.  &  Lawr.  Law 
Diet. 

Associate  Judge.  —  In  the  United  States  the 
term  "associate  judge"  is  frequently  used  of 
judges  of  appellate  courts,  as  the  chief  justice 
and  the  associate  judges.     U.  S.  Rev.  Stat., 

§  673. 

6.  Thus,  under  a  proviso  that  an  annuity 
should  cease  if  a  woman  should  associate,  con- 
tinue to  keep  company  with,  or  cohabit,  or 
criminally  correspond  with  J.  H.,  it  was  held 
that  all  intercourse  whatever,  though  the  most 
innocent,  was  within  the  terms  of  the  deed. 
Dormer  v.  Knight,  I  Taunt.  417. 

7.  Johns.  Diet.,  followed  in  Thomas  t>, 
Dakin,  22  Wend.  (N.  Y.)  104. 
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promote  the  improvement,  welfare,  or  advantage  of  the  public,  as  distinguished 
from  those  whose  object  is  the  improvement  of  members,  for  which  "  society  " 
is  preferred,  or  the  making  of  profits,  for  which  "company"  is  the  better 
name.1    In  English  law  "association"  is  the  name  of  certain  writs.2 

ASSUME. — The  etymological  meaning  of  "  assume  "  is  to  "  take  on."  Among 
the  definitions  given  by  Webster  are  "  to  pretend  to  possess,"  "to  take  in 
appearance;  "  and,  as  synonyms,  "arrogate,"  "  usurp."  Stormonth  also  gives 
the  definition  "to  pretend  to  possess;"  and,  as  synonyms,  "affect,"  "pretend," 
"  presume."  3 


1.  Abbott's  Law  Diet. 

Association  Includes  Both  Partnerships  and 
Corporations. — Exchange  Bank  v.  Hines,  3 
Ohio  St.  32. 

"The  word  association  is  said  to  signify 
'  confederacy  or  union  for  particular  purposes, 
good  or  ill.'  Johns.  Diet.  In  that  sense  it  is 
a  generic  term,  and  may  indifferently  com- 
prehend a  voluntary  confederacy,  which  is  a 
partnership  dissoluble  by  the  persons  who 
formed  it,  or  a  corporate  confederacy,  deriv- 
ing its  existence  from  a  statute,  and  dissoluble 
only  by  the  law."  Thomas  v.  Dakin,  22 
Wend.  (N.  Y.)  104. 

In  U.  S.  v.  Trinidad  Coal,  etc.,  Co.,  137  U. 
S.  160,  a  corporation  was  held  an  association 
of  persons  within  the  meaning  of  the  United 
States  statute  relating  to  the  vacant  coal  lands 
of  the  government,  and  as  such  was  subject 
to  the  restriction  as  to  the  number  of  acres  of 
such  land  that  may  be  entered  in  its  name. 

Same  —  Banks.  (See  the  title  Banks  and 
Banking.) — In  JVew  York,  associations,  under 
the  general  banking  law  of  the  state,  are  cor- 
porations. Niagara  County  v.  People,  7  Hill 
(N.  Y.)  504.  See  Gillet  v.  Moody,  3  N.  Y. 
479;  Talmage  v.  Pell.  7  N.  Y.  328. 

Defective  Incorporation. — A  statute  author- 
izing the  reincorporation  of  any  existing  cor- 
poration, association,  or  society  incorporated 
under  the  laws  of  the  state,  was  held  appli- 
cable to  associations  whose  attempted  in- 
corporation under  prior  statutes  had  been 
unauthorized  and  ineffectual.  State  v.  Steele, 
37  Minn.  428. 

Lloyds  Association. — In  Hoadley  v.  Purifoy 
(Ala.  1895),  18  So.  Rep.  223,  the  relationship 
of  the  underwriters  in  the  system  commonly 
known  as  Lloyds  was  described  as  an  associa- 
tion.  The  court  said:  "According  to  the 
showing  made  by  the  petition  the  business 
was  to  be  carried  on  in  the  manner  of  the 
ancient  Lloyds.  The  respective  liabilities  and 
limitations  of  liability  of  the  individual  mem- 
bers to  each  other,  and  the  rights,  interests, 
and  privileges  defined  and  reserved  to  each 
other,  and  the  limitation  upon  their  respec- 
tive liability  fixed  and  declared  in  the  policies 
of  insurance  to  be  issued  in  accordance  with 
the  instrument  of  organization,  as  shown  by 
exhibit  A  to  the  petition,  which  exhibit  is  in 
the  statement  of  facts  by  the  reporter,  are 
such  that  the  business  of  insurance  thus  car- 
ried on  may  be  included  within  the  scope  of 
the  term  '  company,'  association,  or  '  individ- 
uals.' Each  underwriter  is  individually  liable 
for  a  fixed  amount,  but  not  for  the  whole,  or 
for  any  part  of  another  underwriter's  liabil- 
ity, yet  all  act  together  to  eifect  the  contract 
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of  insurance.  In  the  former  respect  it  is  an 
individual  undertaking  which  becomes  bind- 
ing by  the  separate  action  of  all.  In  the 
latter  respect  the  policy  is  also  the  contract 
of  a  '  company  '  or  association.  It  is  not  a 
partnership  in  a  legal  sense,  and  in  no  sense 
can  it  be  considered  a  corporation.  It  is  an 
association  or  company  of  individuals  organ- 
ized to  do  an  insurance  business  upon  cer- 
tain stipulations  and  conditions  evidenced  by 
their  written  agreement." 

Association  and  Company  were  Held  to  Be  Syn- 
onymous in  Lee  Mut.  F.  Ins.  Co.  v.  State,  60 
Miss.  398.    See  also  Company. 

"  The  word  association  is  used  as  synony- 
mous with  the  word  '  company. '  Speaking  of 
joint-stock  companies,  Mr.  McCulloch  says: 
'  The  business  of  a  great  association  must  be 
conducted  by  factors  or  agents. '  Treating  of 
'open  or  regulated  companies,'  the  same 
author  says:  4  The  affairs  of  such  companies 
or  associations  are  managed  by  directors  ap- 
pointed by  the  members.'  In  another  place 
this  author  says:  'The  conduct  of  the  Dutch 
East  India  Company  in  burning  spices,  that 
their  price  might  not  be  lowered  by  larger 
importations,  is  an  example  of  the  mode  in 
which  such  associations  uniformly  and  in- 
deed almost  necessarily  act.'  In  speaking  of 
the  English  East  India  Company,  McCulloch 
defines  it  or  describes  it  as  'a  famous  asso- 
ciation, originally  established  for  prosecuting 
the  trade  between  England  and  India.'  Nu- 
merous other  quotations  might  be  made  to 
show  that  the  word  '  company '  and  the  word 
association  are,  in  mercantile  or  commer- 
cial language,  most  frequently  and  most  prop- 
erly applied  to  many  persons  acting  together, 
through  officers  or  agents,  in  the  prosecution 
of  important  enterprises."  Mills  v.  State,  23 
Tex.  303. 

Association  or  Institution  of  Learning.- — In 

Philadelphia  Library  Co.  v.  Donohugh,  12 
Phila.  (Pa.)  284,  a  public  library  was  held  an 
association  or  institution  of  learning  within 
an  exemption  statute. 

Articles  of  Association. — Seethe  titles  Char- 
ter; Corporations  (Private). 

2.  These  are  writs  directing  certain  persons 
(usually  the  clerk  and  his  subordinate  officers) 
to  associate  themselves  with  the  justices  and 
sergeants  for  the  purpose  of  taking  the  assizes. 
3  Bl.  Com.  59. 

3.  Sharon  v.  Sharon,  75  Cal.  73. 
Assumption  of  the  Marriage  Relation.  (See 

also  the  title  Marriage.) — The  Code  of 
California  provided  that  consent  alone 
should  not  constitute  marriage,  but  it  must 
be  followed  by  a  solemnization,  or  by  a 
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ASSUMPSIT.  (See  also  Encyc.  or  Pleading  and  Practice,  title 
ASSUMPSIT,  vol.  2,  p.  987,  for  a  full  treatment  of  the  action;  and  see  that  work, 
titles  Contracts  ;  Election  of  Remedies.  As  to  the  grounds  of  assumpsit, 
see  this  work,  title  CONTRACTS,  and  the  specific  articles  there  referred  to;  and 
see  Encyc.  of  Pleading  and  Practice,  vol.  2,  p.  987.) — The  name  of  a  civil 


mutual  assumption  of  the  marital  rights, 
duties,  and  obligations.  Upon  the  construc- 
tion of  the  word  "assumption,"  as  here 
used,  the  court,  in  Sharon  v.  Sharon,  75  Cal. 
73,  said  :  "The  words  of  the  language  to  be 
construed  do  not  appear  to  have  any  well- 
defined  technical  meaning.  Neither  have 
they  'peculiar'  meaning  in  law.  They  do 
not  occur  in  the  statute  law  of  any  other  state 
or  country — at  least,  we  have  not  been  re- 
ferred to  any  which  contain  them.  They  are 
therefore  to  be  construed  as  stated  in  section 
13  of  the  Civil  Code,  'according  to  the  con- 
text and  the  approved  use  of  lang  uage. '  Now 
we  venture  to  say  that  neither  in  the  works  of 
any  standard  author,  nor  in  the  common 
speech  of  intelligent  people,  can  any  instance 
be  found  where  the  word  '  assumption  '  or 
assume  has  been  used  in  any  sense  consistent 
with,  or  in  any  sense  other  than  repugnant 
to,  the  idea  of  concealment,  denial,  or  repu- 
diation. A  man  may  assume  to  be  that  which 
he  is  not;  but  how  can  he,  with  any  'ap- 
proved use  of  language,'  be  said  to  assume  to 
be  that  which  he  denies  himself  to  be?  The 
etymological  meaning  of  assume  is  to  '  take 
on.'  Among  the  definitions  given  by  Web- 
ster are  'to  pretend  to  possess,'  'to  take  in 
appearance;'  and,  as  synonyms,  'arrogate,' 
'  usurp.'  Stormonth  also  gives  the  definition 
'to  pretend  to  possess,'  and,  as  synonyms, 
'affect,'  'pretend,'  'presume.'  Now  could 
any  of  these  meanings  be  rightfully  applied 
to  relations  of  men  and  women  who  sedulous- 
ly, and  ex  industria,  and  in  accordance  with 
a  prior  contract,  conceal  those  relations,  and, 
if  charged  with  holding  them,  deny  and  re- 
pudiate their  existence?" 

Assume  the  Name  of — Trade-mark — Good  Will. 
(See  also  the  titles  Good  Will;  Partner- 
ship ;  Trade-mark.)  —  A  Massachusetts 
statute  forbade  any  person  to  assume  or 
continue  to  use  in  his  business  the  name 
of  a  person  formerly  connected  with  him 
in  partnership,  or  the  name  of  any  person, 
without  written  consent.  It  was  held  that 
this  provision  did  not  prohibit  a  person  from 
describing  himself  as  successor  to  another. 
The  court  said  :  "  But  we  are  of  opinion  that 
the  statute  does  not  apply  to  advertising  one's 
self  as  'formerly  with'  or  'successor  to' 
another.  The  word  assume  in  the  statute 
means  use  for  the  first  time  in  the  same  way 
that  is  contemplated  in  the  other  branch, 
'continue  to  use  in  his  business.'  The  latter 
plainly  means  to  use  as  part  or  all  of  the  part- 
nership name,  so  as  to  indicate  that  the  person 
named  is  a  member  of  the  firm."  Martin  v. 
Bowker,  163  Mass.  461. 

Assumed  in  the  Sense  of  Claimed. — A  charge  to 
the  jury  contained  the  following  passage: 
"  Circumstantial  evidence  is  a  species  of  pre- 
sumptive evidence,  and  it  consists  in  this,  that 
where  there  is  no  satisfactory  evidence  of  the 


direct  fact,  certain  facts  which  are  assumed 
to  have  stood  around  or  been  attendant  on 
the  direct  fact  are  proved,  from  the  existence 
of  which  the  direct  fact  may  be  inferred." 
The  passage  was  criticised  for  employing  the 
word  assumed,  and  it  was  claimed  that  the  in- 
struction authorized  the  jury  to  assume  the 
existence  of  facts  which  were  not  proved. 
The  appellate  court  said:  "Clearlj-,  the 
language  employed  admits  of  no  such  con- 
struction. The  word  assumed  is  evidently 
employed  in  the  sense  of  '  claimed ;'  and  the 
plain  meaning  of  the  passage  is  that  the  as- 
sumed or  claimed  facts  therein  mentioned 
must  be  proved  before  the  main  fact  can  be 
inferred  therefrom."  Jenkins  v.  State,  62 
Wis.  49. 

Assuming  Lease.  (See  the  titles  Lease; 
Railroads;  Corporations  (Private); 
Consolidation  of  Corporations;  Ultra 
Vires.) — A  person  who  assumes  a  lease  takes 
to  himself  the  obligations  and  benefits  of  the 
lessor.  Cincinnati,  etc.,  R.  Co.r.  Indiana,  etc., 
R.  Co.,  44  Ohio  St.  314.  The  court,  in  that 
case,  said  :  "These  parties  also  inserted  the  fol- 
lowing provision  in  their  lease  :  'And  whereas 
the  said  Cincinnati,  Sandusky  and  Cleveland 
Railroad  Company  has  heretofore  leased  the 
portion  of  its  road  between  Springfield,  in 
Clarke  county,  and  Dayton,  in  Montgom- 
ery county,  the  said  party  of  the  second  part 
assumes  such  lease  and  all  existing  contracts 
and  agreements  of  said  parties  of  the  first 
part.'  The  context  shows  the  intended  mean- 
ing of  the  word  assttmes.  The  parties  use  it  in 
its  original  meaning,  not  in  its  acquired  mean- 
ing. The  defendant  assumed  such  lease;  it 
thus  took  to  itself — accepted — the  obligations, 
the  contracts  and  agreements,  and  the  benefits 
of  the  lessor  in  that  prior  lease.  These  parties 
agreed  that  their  ler.se  was  made  having  re- 
gard to  the  provisions  of  the  prior  lease.  The 
obligations  or  the  benefits  of  the  prior  lessee 
are  not  assumed;  such  obligations  remain 
upon  the  party  that  agreed  to  fulfil  them,  and 
such  party  must  now  perform  them  for  the 
benefit  of  the  defendant." 

Agreement  to  Assume  a  Contract.  (See  the 
titles  Indemnity;  Contracts.) — An  agree- 
ment to  assume  a  prior  contract,  and  to 
save  the  plaintiff  harmless  from  all  liability 
by  reason  of  certain  other  contracts,  is 
broken  by  a  failure  to  pay  the  parties  to  whom 
the  plaintiff  was  liable,  and  it  is  not  necessary 
to  a  breach  that  the  plaintiff  should  shew  that 
he  had  first  paid  those  parties.  The  court 
said  :  "  The  agreement  to  assume  the  contract, 
in  connection  with  the  further  agreement  to 
save  the  plaintiff  harmless  from  liability,  was 
broken  by  a  failure  to  pay  the  parties  to  whom 
the  plaintiff  was  liable,  and  it  was  not  necessary 
to  a  breach  that  the  plaintiff  should  show  that 
he  had  first  paid  those  parties.  Braman  v. 
Dowse,  12  Cush.  (Mass.)  227  ;  Locke  v.  Homer, 
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action  given  by  law  to  the  parties  injured  by  the  breach  or  nonperformance  of 
a  parol  contract  legally  entered  into.  It  lies  upon  contracts,  either  express  or 
implied  by  law,  and  gives  the  party  damages  in  proportion  to  the  loss  he  has 
sustained  by  the  violation  of  the  contract.1  "Assumpsit"  is  also  used  to 
denote  the  contract  as  well  as  the  action. 


131  Mass.  93;  Drury  v.  Tremont  Imp.  Co.,  13 
Allen  (Mass.)  171;  Stewart  v.  Clark,  11  Met. 
(Mass.)  384;  Preble  v.  Baldwin,  6  Cush. 
(Mass.)  549;  Smith  v.  Pond,  11  Gray  (Mass.) 
234;  Paper  Stock  Disinfecting  Co.  -'.Boston 
Disinfecting  Co.,  147  Mass.  318."  Mills  v. 
Dow,  133  U.  S.  424. 

Mortgages — Assumed  Synonymous  with  Agreed. 
(See  also  the  titles  Mortgages;  Vendor 
and  Purchaser.) — An  allegation  in  the  com- 
plaint in  an  action  to  foreclose  a  mortgage, 
that  the  grantees  of  the  mortgagor,  who  were 
made  defendants,  "assumed  and  agreed"  to 
pay  the  mortgage  debt,  is  not  the  statement 
of  two  distinct  propositions,  but  the  word  «.«- 
.sinned,  as  used  in  the  allegation,  is  synony- 
mous with  the  word  "  agreed  ;  "  and  a  denial 
in  the  answer  by  such  grantees  that  they  "as- 
sumed and  agreed"  to  pay  the  mortgage  debt 
is  not  a  conjunctive  or  evasive  denial,  but  is 
sufficient  to  raise  an  issue  as  to  such  allega- 
tion; and  a  finding  of  fact,  based  upon  a  sup- 
posed admission  of  the  pleadings  as  to  their 
assumption  and  agreement  to  pay  the  debt,  is 
erroneous.    Jones  v.  Eddy,  90  Cal.  147. 

Same  —  Whether  the  Word  "Assumes"  Im- 
poses a  Personal  Liability. — In  Schley  v.  Fryer, 
100  N.  Y.  71,  it  was  held  that  a  recital  in  a 
conveyance  of  land  that  the  land  was  subject 
to  a  mortgage  which  the  party  of  the  second 
part  assumed  rendered  the  grantee  personally 
liable  for  the  mortgage.  The  court  said : 
"  The  defendant  claims  that  the  word  assumes 
is  not  broad  enough  to  impose  a  personal  lia- 
bility upon  him  to  pay  the  mortgages  in 
question.  If  it  had  been  intended  simply  to 
provide  that  he  should  take  the  land  subject  to 
the  two  mortgages,  the  further  language  in 
this  clause  in  which  the  word  assumes  appears 
would  not  have  been  necessary.  Unless  that 
word  was  used  to  impose  a  personal  liability 
upon  the  defendant  to  pay,  it  was  wholly  un- 
necessary, serves  no  purpose,  and  adds  nothing 
to  the  force  of  the  language  used.  A  rule  of 
construction  requires  us  to  give  force  and 
effect,  if  possible,  to  all  the  language  used. 
That  word  is  frequently  used  in  deeds  to 
impose  a  liability  to  pay  upon  the  grantee,  and 
we  believe  it  is  generally  understood  among 
conveyancers  to  impose  such  liability.  Such 
effect  has  been  given  to  the  word  when  so  used 
in  several  well-considered  cases  in  other 
states  Braman  v.  Dowse,  12  Cush.  (Mass.) 
227;  Drury  v.  Tremont  Imp.  Co.,  13  Allen 
(Mass.)  168;  Locke  v.  Homer,  131  Mass.  93; 
Stout  v.  Folger,  34  Iowa  71  ;  Sparkman  v. 
Gove,  44  N  J.  L.  252."  See  also  the  titles 
Mortgages;  Vendor  and  Purchaser. 

1.  Slades'  Case,  4  Coke  92*;  Bac.  Abr., 
tit.  Assumpsit,  1  Chittv  PI.  98;  1  Arch. 
Nisi  Prius;  1  Brown  on  Actions  318,  333. 

The  action  of  assumpsit  is  an  action  for  the 
recovery  of  damages  for  the  nonperformance 
of  a  parol  or  simple  contract,  or,  in  other 


words,  a  contract  not  under  seal  or  of  record. 
State  -'.  Harmon,  15  W.  Va.  124. 

Whether  an  Action  of  Trespass  or  Case.  (See 
also  Encyc.  of  Pleading  and  Practice, 
titles  Assumpsit,  vol.2,  p.  987;  Contracts; 
Election  of  Remedies.) — In  Gore  v.  Mc- 
Laughlin, 3  W.  Va.  493,  the  court  said  :  "  The 
only  question  presented  for  our  consideration 
is  whether  the  Act  of  27th  of  February, 
1866,  extending  the  time  in  which  actions  of 
trespass  and  case  might  be  commenced  in  cer- 
tain counties  of  the  state,  includes  actions  of 
assumpsit  or  only  actions  of  trespass  and  ac- 
tions on  the  case  inform  ex  delicto.  That  ac- 
tions of  assumpsit,  as  ordinarily  understood, 
are  also  a  species  of  trespass  on  the  case,  can- 
not be  questioned.  But  in  strictness  it  is  more 
so,  I  think,  in  name  than  in  substance  and  in 
reality,  for  the  distinctions  between  the  two 
actions  are  solid  and  well  defined,  the  one 
always  being  in  form  ex  contractu  and  the 
other  in  former  delicto.  And  accordingly  we 
find  that  the  elementary  law  authors,  in  treat- 
ing of  these  actions,  uniformly  do  so  under 
distinct  heads  and  definitions,  the  one  de- 
fined and  found  under  the  head  of  assumpsit, 
and  the  other  under  the  head  of  '  actions  on 
the  case ;  '  and  I  think  there  can  be  no  doubt 
that,  when  an  action  on  the  case  is  mentioned 
at  the  present  time,  it  would  usually,  at  least, 
be  understood  to  mean  an  action  in  form  ex 
delicto,  and  not  the  common  action  of  assump- 
sit, while  it  is  certain  that  whenever  the  latter 
action  is  named  it  excludes  the  idea  of  an  ac- 
tion founded  in  tort.  See  1  Chitty's  Plead- 
ings, p.  88,  marg.  The  terms  employed  in 
the  action  in  question  to  describe  the  actions 
intended  to  be  embraced  in  it  are  '  trespass  or 
case.'  Considering  the  time  and  surrounding 
circumstances  under  which  this  action  was 
passed  and  the  words  used,  it  seems  to  me 
quite  evident  that  it  was  the  manifest  purpose 
of  the  legislature  to  extend  the  remedy  for 
certain  trespasses  and  torts  committed  in  the 
counties  to  which  the  law  applies,  during  the 
late  rebellion,  and  not  to  embrace  actions 
founded  on  contract.  And  this,  I  think,  will 
appear  still  more  evident  when  we  consider 
that  if  it  was  intended  to  extend  the  remedy 
beyond  actions  in  tort  there  was  the  same 
reason  and  necessity  for  including  the  other 
personal  actions  founded  on  contract,  namely, 
the  action  of  debt,  detinue,  and  covenant,  and 
also  the  action  of  trover  and  conversion,  as 
there  was  for  the  action  of  assumpsit,  and  it 
seems  to  me  difficult  to  assign  any  sufficient 
reason  why  it  would  not  have  been  done,  if,  in 
fact,  it  was  intended,  as  now  claimed,  to  ex- 
tend the  remedy  to  actions  of  assumpsit." 

Assumpsit  is  technically  an  action  on  the 
case,  and  derives  its  name  from  the  emphatic 
word  of  the  clause  in  the  writ  and  declaration 
(when  in  Latin),  expressive  of  the  defendant's 
undertaking  —  super  sc  assumpsit,  ct  adtnnc 
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ASSUMPTION  OF  DEBTS. — See  the  titles  FRAUDS,  STATUTE  OF  ;  MoRT- 

C.U'.KS;  YkNDOR  AND  PURCHASER. 

ASSUMPTION  OP  RISKS. — See  the  title  Master  and  Servant. 

ASSURE — ASSURANCE.  (See  also  the  titles  INSURANCE  ;  BENEFICIARIES 
(in  I\m  kam'I'I,  and  the  titles  dealing  with  the  specific  kinds  of  insurance 
there  referred  to.) — "Assurance"  is  used  as  synonymous  with  "  insurance."  1 
The  terms  "conveyance"  and  "assurance"  are  used  as  convertible  and 
synonymous.2 

et  ibidem  fideliter  promisit  (undertook  and 
then  and  there  faithfully  promised),  i  Chitty 
PI.  in,  U2;  Towns. PI.  410,411.  This  charac- 


teristic and  once  indispensable  word  is,  how- 
ever, now  omitted  in  the  English  forms.  Reg. 
Gen.  Trin.  T. ;  1  Will.  IV. ;  1  Chitty  PI.  98,  note 
{y).  See  Encyc.  of  Forms  and  Precedents, 
tit.  Assumpsit. 

" 'Case' is  a  generic  term  which  embraces 
many  different  species  of  actions.  There  are 
two,  however,  of  more  frequent  use  than  any 
other  form  of  action  whatever;  these  are 
assumpsit  and  'trover.'"  Carrol  v.  Green, 
92  U.  S.  513,  citing  Steph.  PI.  18.  See  also 
Metcalf  v.  Robinson,  2  McLean  (U.  S.)  364. 

Distinguished  from  Debt.  (See  also  Encyc. 
of  Pleading  and  Practice,  tit.  Debt.  )— r 
In  Eib  v.  Pindall,  5  Leigh  (Va.)  no,  Judge 
Brockenbrough  says:  "Debt  lies  in  all  cases 
of  determinate  contract,  whether  *  *  * 
verbal  or  written,  and  is  distinguished  from 
assumpsit  in  this,  that  the  latter  must 
be  brought  where  the  object  is  to  recover 
damages  for  the  non-performance  of  a 
parol  or  simple  contract ;  but  when  the  sum 
due  is  ascertained,  debt  may  be  brought. 
Of  the  simple  contracts  for  which  debt 
lies,  there  is  no  doubt  that  a  contract  for 
money  due  on  an  account  stated  is  included." 
See  also  Somerville  v.  Grim,  17  W.Va.  809. 

Scope  of  the  Action. — "  The  action  of  assump- 
sit has  been  likened  to  a  bill  in  equity.  Wher- 
ever a  man  has  in  his  hands  money  belonging 
to  another  which  he  cannot  equitably  retain, 
and  he  either  promises  or  the  law  can  raise 
an  implied  promise  to  pay  it,  it  may  be  re- 
covered in  this  form  of  action."  Guthrie  v. 
Hyatt,  1  Harr.  (Del.)  447. 

1.  State  v.  Farrand,  8  N.  J.  L.  334. 

2.  State  v.  Farrand,  8  N.  J.  L.  335.  Thus 
Lord  Coke  says :  "  Conveyances  which  are 
used  for  common  assurances  of  land."  Crom- 
well's Case,  2  Coke  74^.  And  again,  a  com- 
mon recovery  "is  now  by  usage  and  custom 
become  a  common  assurance  and  conveyance 
of  lands."  Dormer's  Case,  5  Coke  41.  See 
also  Martin  v.  Strachan,  Willes  451 ;  Shep. 
Touch.  134,  164,  869;  2  Bl.  Comm.  344. 

Receipt — Same — Indictment  for  Tearing. — In 
State  v.  Farrand,  8  N.  J.  L.  333,  an  instru- 
ment in  writing,  not  under  seal,  whereby  M. 
acknowledged  the  receipt  of  four  bushels  of  rye 
from  S.,  for  which  he  was  to  return  four  and 
a  half  bushels  to  S.,  the  said  rye  to  be  sowed  on 
shares  between  said  S.  and  M.  on  the  farm  of 
M.,  said  M.  not  to  convey  or  sell  to  any  per- 
son without  this  restriction,  "that  S.  is  to 
have  his  pay  out  of  said  M.'s  part,"  was  held 
not  to  be  an  assurance  within  the  meaning  of 
a  statute  providing  a  punishment  for  unlaw- 
fully tearing  an  assurance. 


Receipt — English  Bills  of  Sale  Act. — In  Wood- 
gate  v.  Godfrey,  5  Exch.  Div.  24,  it  was  held 
that  a  receipt  containing  an  inventory  and 
given  by  a  sheriff's  officer  for  the  price  of 
goods  sold  under  execution,  was  not  an  assur- 
ance within  the  English  Bills  of  Sale  Act,  and 
therefore  did  not  require  registration  under 
that  statute.  See  also  the  titles  Bills  of 
Sale  ;  Receipts. 

A  receipt  not  intended  to  denote  and  not 
denoting  the  contract  between  the  parties  is 
not  an  assurance  within  the  Bills  of  Sale 
Act.  Newlove  v.  Shrewsbury,  21  B. 
Div.  41. 

Bills  of  Sale  Act— Entry  in  Auctioneer's  Book. 

(See  also  the  titles  Bills  of  Sale  ;  Auctions 
and  Auctioneers.) — Where  an  entry  in  an 
auctioneer's  book  is  necessary  to  the  validity 
of  a  sale,  such  an  entry  is  an  assurance  of  goods 
within  the  English  Bills  of  Sale  Act.  In  re 
Roberts,  36  Ch.  Div.  196. 

Bills  of  Sale  Act — Mortgage. — See  Climpson 
v.  Coles,  23  B.  Div.  465,  where  a  mortgage 
deed  which  gave  a  power  to  sell  building 
materials  was  held  to  be  an  assurance  within 
the  statute. 

Bills  of  Sale  Act — Mortgage  of  Trade  Fixtures 
Is  Not  an  Assurance. — In  re  Yates,  38  Ch.  Div. 
112. 

Reservation  of  Lien. — In  Coburn  v.  Collins, 
35  Ch.  Div.  373,  an  agreement  for  the  sale  of 
business  effects,  which  reserved  a  lien  for  the 
purchase  money,  was  held  an  assurance. 

Contract  to  Deliver  at  a  Future  Day. — In 
technical  phraseology,  the  evidence  of  a  con- 
tract, agreement,  or  promise  to  deliver  at  a 
future  day  the  subject  of  such  contract, 
agreement,  or  promise,  is  never  denominated 
an  assurance.    State  v .  Farrand,  8  N.  J.  L.  335. 

Assured.— In  Smith  ^Etna  L.  Ins.  Co.,  5 
Lans.  (N.  Y.)  54s,  affirmed  49  N.  Y.  211,  it 
was  held  that  the  term  assured  in  a  policy  of 
insurance  meant  the  party  paying  the  consid- 
eration and  taking  the  insurance  for  his  bene- 
fit, and  not  the  party  insured.  See  also 
Sanford  v.  Mechanics'  Mut.  F.  Ins.  Co.,  12 
Cush.  (Mass.)  541.  See  the  title  Benefici- 
aries (in  Insurance). 

Assured  and  Insured. — Where  a  policy  was 
effected  on  the  life  of  one  person  in  favor  of 
another,  it  was  contended  that  the  word  as- 
sured in  the  policy  applied  to  the  person  for 
whose  benefit  the  policy  was  effected,  and  not 
to  the  party  whose  life  was  insured.  The 
court  said  :  "  There  are  undoubtedly  instances 
where  this  distinction  between  the  terms  as- 
sured and  '  insured  '  is  observed,  though  we  do 
not  find  any  judicial  consideration  of  it.  The 
application  of  either  term  to  the  party  for 
whose  benefit  the  insurance  is  effected,  or  to 
the  party  whose  life  is  insured,  has  generally 
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ASTRONOMICAL  DAY.  (See  also  the  titles  Day;  Time,  Computation 
OF.)— The  astronomical  day  is  from  noon  to  noon.1 

ASYLUM.  (See  also  the  titles  Hospitals  ;  Poor  AND  POOR  Laws;  Deaf 
and  Dumb  Persons;  Insane  Asylum;  and  see  Almshouses.) — An  asylum 
is  an  institution  for  the  protection  and  relief  of  unfortunates,  as  an  asylum  for 
the  poor,  for  the  deaf  and  dumb,  or  for  the  insane.2 

AT.  (See  On;  Near.) — The  preposition  "at,"  when  it  precedes  the  name 
of  a  place,  and  denotes  situation,  frequently  means  the  same  as  "in"  or 
"within."3    But  "at,"  used  in  reference  to  time  or  place,  has  frequently  the 


depended  upon  its  collocation  and  context  in 
the  policy.  We  are  of  opinion  that,  reading 
the  policy  here  in  connection  with  the  dec- 
laration and  the  answers  of  Luchs,  which  form 
a  part  of  it,  and  indicate  the  object  of  pro- 
curing it,  the  term  assured  must  be  held  as 
applicable  to  him  for  whose  benefit  it  was  ef- 
fected. The  policy  considered  in  yEtna  L. 
Ins.  Co.  v.  France,  94  U.  S.  562,  gives  some 
support  to  this  view.  There  the  policy  was 
effected  by  a  brother  for  a  sister's  benefit,  and 
the  term  assured  was  held  to  apply  to  the  sis- 
ter, for  she  recovered  in  a  suit  brought  in 
■connection  with  her  husband  on  the  policy. 
The  attention  of  the  court  does  not  appear, 
however,  to  have  been  directed  to  that  term. 
It  may  be  said  also  that  there  could  be  little 
doubt  as  to  its  proper  application  in  that  case, 
as  it  was  followed  by  the  words  '  and  her  ex- 
ecutors, administrators,  or  assigns,'  thus  lim- 
iting it  to  the  sister.  In  other  respects  the 
language  is  substantially  identical  with  that  of 
the  policy  under  consideration."  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  Luchs,  108  U.  S.  504. 
See  Smith  v.  ^Etna  L.  Ins.  Co.,  5  Lans.  (N.  Y.) 
545,  supra. 

1.  Miner  v.  Goodyear  India-Rubber  Glove 
Mfg.  Co.,  62  Conn.  411. 

2.  State  v.  Bacon,  6  Neb.  297. 
Asylum  signifies  a  refuge;    sanctuary;  a 

charitable  institution.  Cromie  v.  Louisville 
Orphans'  Home  Soc,  3  Bush  (Ky.)  391. 

Soldiers'  Home. — In  Wolcott*.  Holcomb,  97 
Mich.  361,  it  was  held  that  the  Michigan 
Soldiers'  Home  was  an  asylum  within  the 
meaning  of  the  Constitution  of  Michigan, 
which  provides  that  no  elector  shall  be  deemed 
to  have  gained  or  lost  a  residence  while  kept 
in  any  almshouse  or  other  asylum  at  public 
expense.  The  court  said :  "An  institution 
established  and  maintained  for  the  support  of 
indigent  persons,  who  became  blind  or  deaf  in 
the  service  of  their  country  or  state,  is  as  much 
eleemosynary  as  one  established  for  the  sup- 
port of  those  who  were  born  blind  or  deaf,  or 
who  have  become  so  from  other  causes.  All 
institutions  in  this  state,  established  and 
maintained  at  the  public  expense  for  the  care, 
education,  and  support  of  the  unfortunate, 
belong  to  this  class  of  institutions,  and  are  in- 
cluded in  the  term  asylum  used  in  the  above 
clause  of  the  Constitution.  It  is  immaterial 
whether  they  are  called  schools,  retreats, 
homes,  or  asylums.  It  is  equally  immaterial 
what  the  feeling  is  which  prompts  their  erec- 
tion and  maintenance.  An  asylum  is  defined 
by  Webster  to  be  '  an  institution  for  the  pro- 
tection or  relief  of  the  unfortunate.'  Such  is 
its  meaning  as  used  in  the  Constitution." 


See  also  the  title  Elections.  And  see 
Silvey  v.  Lindsay,  107  N.  Y.  55,  where  the 
court  said,  in  speaking  of  a  similar  provision : 
"We  have  no  doubt  that  the  institution  in 
question  is  within  the  purview  of  the  consti- 
tutional provision.  *  *  *  It  is  an  asylum  sup- 
ported at  the  public  expense,  and  its  members 
are  within  the  mischief  against  which  that 
provision  is  aimed — the  participation  of  an 
unconcerned  body  of  men  in  the  control, 
through  the  ballot  box,  of  municipal  affairs 
in  whose  further  conduct  they  have  no  interest, 
and  from  the  mismanagement  of  which  bv  the 
officers  their  ballots  might  elect  they  sustain 
no  injury."  See  also  People  v.  Hanna,  98 
Mich.  515. 

Extradition.  (See  also  the  titles  Extradi- 
tion; Fugitives  from  Justice.) — In  the 
treaty  with  Italy  the  term  asylum,  as  used  in 
the  expression,  "a  person  who,  having  been 
charged  with  murder  committed  in  Italy, 
shall  seek  an  asylum  or  be  found  within 
the  United  States,"  includes  not  only  place, 
but  also  shelter,  security,  protection  ;  and  a 
fugitive  seeks  such  an  asylum  at  all  times  when 
he  claims  the  territories  of  the  United  States 
as  an  asylum.  In  re  Giacomo,  12  Blatchf. 
(U.  S.)  395.  And  it  was  held  that  a  person 
who  commited  a  murder  and  came  to  the 
United  States  before  the  treaty  was  made 
might  be  extradited  as  one  seeking  asylum. 

International  Law. —  In  re  Tivnan,  5  B.  &  S. 
645,  117  E.  C.  L.  645,  Crompton,  J.,  said: 
"■Asylum  means  a  place  where  the  matter  may 
not  be  tried." 

Asylum — Exemption  from  Taxation.  —  As  to 
exemption  from  taxation,  see  the  title  Ex- 
emptions (Taxation). 

Charities.  —  Whether  charity,  see  the  title 
Charities  and  Trusts  for  Charitable 
Uses. 

3.  Mohawk  Bridge  Co.  v.  Utica,  etc.,  R. 
Co.,  6  Paige  (N.  Y.)  562;  Kaler  v.  Tufts,  81 
Me.  63. 

So  the  word  at,  in  ordinary  speech,  more 
generally  means  "within"  than  "without." 
Thus  at  a  town,  or  at  a  county,  means  at 
some  place  within  the  town  or  within  the 
count}-;  rather  than  a  place  without,  or  even 
at  the  utmost  verge  of,  but  not  in,  the  town  or 
county.  Chesapeake,  etc.,  Canal  Co.  v.  Key, 
3  Crahch  (C.  C.)  606. 

At  in  the  Sense  of  In. — Where  it  was  provided 
that  the  board  of  supervisors  should  meet  at 
the  courthouse,  it  was  held  that  at  was  syn- 
onymous with  "  in,"  and  that  a  meeting  at  the 
chancery  clerk's  office,  a  quarter  of  a  mile 
from  the  courthouse,  was  irregular.  Harris 
v.  State,  72  Miss.  960. 
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sense  of  "near."  Thus  by  an  eminent  lexicographer  the  word  is  said  to  be 
less  definite  than  "  in  "  or  "  on  ;"  "  at  the  house  "  may  mean  in  or  near  the  house. 
With  reference  to  time  it  may  mean  the  exact  moment  or  near  it.1  Construc- 


Same — Indictment. — That  there  was  no  error 
in  charging  in  an  indictment  that  an  offense 
was  committed  at  the  county  of  B.,  instead  of 
"  in"  the  count)'  of  B.,  see  Augustine  v.  State, 
jo  Tex.  450;  State  v.  Nolan,  8  Rob.  (La.)  513. 
See  also  Chesapeake,  etc.,  Canal  Co.  v.  Key, 
3  C ranch  (C.  C.)  606. 

The  use  of  the  word  at  for  the  statutory  word 
"  in,"  in  alleging  place  in  an  indictment,  was 
held  to  be  no  error.  The  court  said  :  "  The 
words  '  in  '  and  at  are  not  defined  in  our  codes. 
The)r  therefore  have  the  same  meaning  at- 
tached to  them  as  commonly  understood. 
These  two  words,  however,  have  been  fre- 
quently the  subjects  of  legal  adjudication. 
The  word  at  has  been  held  equivalent  to  '  in,' 
or 'within'  to  'in,'  or  'near'  to  'into.'  In 
Louisiana  it  was  held  that  '  at  the  parish  of 
Caddo'  was  equivalent  to  'in  the  parish  of 
Caddo.'  State  v.  Nolan,  8  Rob.  (La.)  517. 
In  this  state  the  expression  '  at  the  county ' 
was  held  equivalent  to  '  in  the  county.'  Au- 
gustine v.  State,  20  Tex.  450.  Mr.  Bishop 
says  it  is  immaterial  whether  '  in  '  or  at  is  used 
in  the  allegation  of  place  in  an  indictment.  1 
Bish.  Crim.  Pro.,  §  378.  See  also  1  Am.  and 
Eng.  Encyc.  of  Law,  p.  890 ;  10  Am.  and  Eng. 
Encyc.  of  Law,  p.  322.  The  use  of  the  word  at 
for  '  in,'  in  alleging  place  in  the  information, 
does  no  violence  to  the  meaning  or  language 
of  the  statute  under  which  it  was  framed.  We 
are  of  opinion  the  information  is  a  valid  one. 
Willson's  Crim.  Forms,  No.  347."  Blackwell 
v.  State,  30  Tex.  App.  416. 

An  allegation  that  an  offense  was  committed 
at  the  city  of  Little  Rock  was  held  a  sufficient 
allegation  that  it  was  committed  within  the 
city  of  Little  Rock.  The  court  said  :  "At  and 
'in'  are  often  used  as  synonyms,  as  well  in 
the  laws  as  in  the  ordinary  language  in  com- 
mon use  in  the  country."  Graham  v.  State,  1 
Ark.  181. 

At,  In,  or  Near — A  Distance  of  Four  Hundred 
Yards. — Devise  of  "all  my  messuages  situate 
at,  in,  or  near  a  street  called  Snig  Hill,  in  Shef- 
field, which  I  lately  purchased  of  the  Duke  of 
Norfolk's  trustees."  The  testator  had  four 
houses  in  Sheffield,  about  twenty  yards  from 
Snig  Hill,  and  two  houses  about  four  hundred 
yards  from  it,  in  a  place  called  Gibraltar 
Street,  also  in  the  town  of  Sheffield.  He 
purchased  all  the  houses  by  one  conveyance, 
and  redeemed  the  land  tax  upon  all  by  one 
contract.  He  had  no  other  houses  in  Shef- 
field. It  was  held  that  the  terms  "at,  in,  or 
near  Snig  Hill"  did  not  apply  to  the  houses 
in  Gibraltar  Street;  and  that,  there  being 
four  houses  which  answered  all  the  terms  of 
the  devise,  it  must  be  understood  as  meant  to 
pass  those,  and  not  the  two  to  which  only  part 
of  the  description  applied.  Doe  v.  Bower,  3 
B.  &  Ad.  453,  23  E.  C.  L.  118.  Compare 
Homer  v.  Homer,  8  Ch.  Div.  758. 

Location  of  a  Bridge. — A  company's  charter 
authorized  it  to  erect  a  tollbridge  at  or  near 
the  village  of  Old  Town.    In  pursuance  of  this 


charter  a  bridge  was  located  one-half  of  a 
mile  below  the  head  of  Old  Town  Falls.  This 
bridge  was  damaged  by  a  freshet.  Authority 
was  then  given  for  the  erection  of  a  bridge  at 
the  Old  Town  Falls.  It  was  held  that  the 
phrase  "  at  or  near  the  Falls  of  Old  Town  " 
in  the  first,  and  that  of  "  at  the  Old  Town 
Falls  "  selected  for  the  new  one,  designated 
different  localities,  and  that  the  new  charter 
did  not  authorize  the  rebuilding  of  the  old 
bridge.  State  v.  Old  Town  Bridge  Corp.,  85 
Me.  17,  citing- 1  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.),  p.  840. 

Service  of  Process  —  At  the  Dwelling  House. 
(See  Encyc.  of  Pleading  and  Practice, 
tit.  Service  of  Process.) — Under  a  statute 
which  requires  that  in  actions  of  ejectment 
where  the  premises  are  actually  occupied, 
the  declaration  shall  be  served  by  delivering 
a  copy  thereof  to  the  defendant  named 
therein,  who  shall  be  in  the  occupancy  of 
the  premises,  or,  if  he  be  absent,  by  leaving 
the  same  with  some  white  person  of  the 
family  of  the  age  of  ten  years  or  upwards, 
"at  the  dwelling  house  of  such  defendant," 
leaving  the  declaration  with  such  a  white  per- 
son of  the  family  when  he  is  at  a  distance  of 
one  hundred  and  twenty-five  feet  from  the 
house,  and  in  a  corner  of  the  yard  of  the  house, 
is  not  a  compliance  with  the  requirement  of 
the  statute.  Kibbe  v.  Benson,  17  Wall.  (U. 
S.)  624. 

1.  People  v.  Blanding,  63  Cal.  333;  State  v. 
Cox,  38  N.  J.  L.  302;  Bartlett  v.  Jenkins,  22 
N.  H.  63;  Kibbe  v.  Benson,  17  Wall.  (U. 
S.)  624. 

"  It  cannot  be  denied  that  the  word  at, 
when  used  in  reference  to  place,  frequently 
means  'in'  or  'within,'  but  not  always.  It 
sometimes  denotes  nearness  or  proximity. 
Winfield  Adj.  Words  and  Ph.,  p.  52.  That  is  its 
primary  significance,  and  it  is  less  definite 
than  'in'  or  'on.'  'At  the  house '  may  be  in 
or  near  the  house.  Webst.  Diet.  Its  sig- 
nificance would  generally  be  controlled  by 
the  context  and  attending  circumstances,  if 
any,  denoting  the  precise  sense  in  which  it  is 
used."  Williams  v.  Fort  Worth,  etc.,  R.  Co., 
82  Tex.  553. 

"The  definition  of  which  the  words  at  and 
'at  or  near'  are  susceptible  has  quite  fre- 
quently been  the  subject  of  legal  adjudication  ; 
and  their  signification  has  been  determined  to 
depend  largely  upon  the  subject-matter  in  re- 
lation to  which  they  are  used,  and  the  circum- 
stances under  which  it  becomes  necessary  to 
apply  them  to  surrounding  objects.  Thus, 
where  a  statute  requires  a  notice  to  be  delivered 
to  the  defendant,  or  a  member  of  his  family, 
'at  his  dwelling  house,'  a  delivery  in  the  yard 
one  hundred  and  twenty-five  feet  distant  there- 
from was  held  insufficient.  Kibbe  v.  Benson, 
17  Wall.  (U.  S.)  624.  So  'at  a  town'  means 
some  place  'within  the  town,  rather  than 
without,  or  even  at  the  utmost  verge,  but  not 
in  it.'  Chesapeake,  etc.,  Canal  Co.  v.  Key,  3 
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Cranch  (C.  C.)  606.  'At  or  near'  a  certain 
spot  upholds  the  location  of  a  terminus  of 
a  railroad  two  thousand  four  hundred  and 
seventy-five  feet  distant  therefrom.  Fall  River 
Iron  Works  Co.  v.  Old  Colony,  etc.,  R.  Co.,  5 
Allen  (Mass.)  221.  So,  'near'  a  town  may 
mean  two  hundred  rods  therefrom.  Boston, 
etc.,  R.  Corp.  v.  Midland  R.  Co.,  1  Gray 
(Mass.)  367.  So,  at  and  'near'  may  be  con- 
sidered synonymous.  Bartlett  v.  Jenkins,  22 
N.  H.  63.  See  also  numerous  cases  collected  in 
1  Am.  and  Eng.  Encvc.  of  Law,  840  et  seq." 
State  v.  Old  Town  Bridge  Corp.,  85  Me.  17. 

At  Expiration  of  Term. — A  statute  directed 
the  governor  to  appoint  the  successors  of  cer- 
tain officers  "at  the  expiration  of"  their 
terms.  A  successor  was  appointed  on  the 
day  of  the  expiration  of  the  term  of  such  an 
office,  and  the  appointment  was  held  valid. 
People  v .  Blanding,  63  Cal.  333.  The  court 
said:  "  The  preposition  at  is  indefinite  in  its 
meaning;  such  is  the  view  of  it  taken  by  Dr. 
Webster.  (See  the  word  in  Webster's  Dic- 
tionary.) He  says  it  is  less  definite  than 
'in'  or  'on;'  '  at  the  house'  may  be  in  or 
near  the  house.  With  reference  to  time  it 
may  mean  the  exact  moment  or  near  it. 
In  common  speech  the  word  is  so  used. 
When  the  legislature  used  the  words  in  the 
section  above  quoted,  'at  the  expiration  of,'  it 
would  be  a  very  strained  construction  to  hold 
that  it  was  intended  to'  designate  the  exact 
moment  rather  than  a  few  moments  before. 
It  seems  by  the  argument  to  be  admitted  that 
it  may  designate  any  time  after  the  expira- 
tion, even  a  few  moments  after.  If  a  few 
moments  after,  why  not  a  few  moments  be- 
fore? We  see  no  reason  why  one  construc- 
tion is  not  as  correct  as  the  other." 

At  the  Time  of — Synonymous  with  Immediately 
Before. — An  English  statute  limited  the  liabil- 
ity of  a  shipowner  for  damages  done  by  the 
collision  of  his  ship,  to  the  value  of  his  ship  at 
the  time  of  the  collision.  It  was  held  that  "at 
the  time  of"  meant  immediately  before  the 
collision.  Brown  p.  Wilkinson,  15  M.  &  W. 
391.  See  also  the  titles  Navigation;  Ships 
and  Shipping. 

At  or  Near — At  Synonymous  with  Near. — A 
company  was  ordered  to  appear  on  parade  "  at 
or  near"  a  certain  house.  It  was  held  that 
the  place  was  sufficiently  designated.  The 
courtsaid:  "The  words  at  and  '  near '  are  in 
this  connection  synonymous.  The  word  at  is 
used  '  to  denote  near  approach,  nearness,  or 
proximity.'  Richardson's  Eng.  Diet.  In 
general,  at  denotes  nearness  of  presence; 
as,  at  the  ninth  hour;  'at  the  house'  may  be 
in  or  near  the  house.  Webster's  Diet.  This 
exception  must  be  overruled."  Bartlett  v. 
Jenkins,  22  N.  H.  63. 

At  the  End  of  the  Term — Lease.  (See  also 
the  titles  Landlord  and  Tenant;  Lease.) — 
Under  a  lease  authorizing  a  tenant  to  remove 
his  buildings  at  the  end  of  the  term,  the 
tenant  is  entitled  to  ingress  and  egress  for  a 
reasonable  time  after  the  expiration  of  the 
lease,  to  remove  his  property.  The  court 
said:  "The  express  terms  of  the  lease  allow 
the  removal  '  at  the  end  of  this  term.'  Upon 
plaintiff's  theory  it  was  unnecessary  to  men- 
tion the  subject  of  removal  in  the  lease,  as 


counsel  admit  in  their  brief  that  without 
it  defendant  would  have  had  the  right  to  re- 
move at  any  time  before  May  1st.  It  is 
evident  that  this  clause  was  not  inserted  to 
limit  defendant's  rights  of  removal,  but  to 
protect  them.  It  says  nothing  about  its  los- 
ing them  if  the  property  should  not  be  sea- 
sonably removed,  but,  on  the  contrary,  it  ex- 
pressly says  that  defendant  shall  have  a  right 
to  remove  at  the  end  of  the  term,  when,  under 
the  law  as  generally  understood,  unless  other- 
wise agreed,  it  would  be  its  duty  to  remove 
before  yielding  up  possession.  Clearly,  if 
any  force  is  to  be  given  to  this  provision,  it  is 
that,  after  the  expiration  of  the  term,  defend- 
ant should  be  permitted  ingress  and  egress  for 
a  reasonable  time  to  remove  its  property. 
The  following  cases  cited  by  counsel  accord 
with  this  view:  Cheatham  v.  Plinke,  1  Tenn. 
Ch.  576;  Caperton  v.  Stege,  91  Ky.  351." 
Davidson  v.  Crump  Mfg.  Co.,  99  Mich.  501. 

Notice — Posting.  (See  also  the  title  Notice.) 
— Where  a  statute  required  notice  of  a  sale  to 
be  posted  "  in"  at  least  four  public  places  in 
the  county,  an  affidavit  that  notice  had  been 
posted  at,  etc.,  was  held  insufficient  to  show  a 
compliance  with  the  requirement.  Hilgers  v. 
Quinney,  51  Wis.  62. 

Right  of  Way — At  Back  of  Garden. — In  Knox- 
ville,  etc.,  R.  Co.  v.  Beeler,  90  Tenn.  54S,  a 
land  owner  granted  a  right  of  way  to  a  railroad 
company  through  his  premises  upon  condition 
that  "the  road  runs  at  back  of  garden." 
Parol  evidence  was  admitted  showing  that  the 
land  owner  had  refused  to  sign  the  deed  con- 
veying the  right  of  way,  unless  it  provided  that 
the  road  should  run  at  the  back  of  the  garden. 
It  was  held  that  the  company  had  not  the  right 
to  locate  its  road  under  this  deed  anywhere 
inside  the  garden,  but  only  outside  thereof. 
The  court  said:  "It  has  been  insisted  by 
learned  counsel  that  the  grammatical  construc- 
tion of  these  words  must  control  the  legal  effect 
of  this  proviso,  and  that  the  words  'at  back  of 
garden  '  grammatically  mean  within  and  near 
the  back  line  of  the  garden.  The  preposition  at 
is  used,  according  to  lexicographers,  to  denote 
near  approach,  nearness,  or  proximity.  Its 
primary  idea  may  be  conceded  to  be  nearness. 
So,  we  may  admit  that  it  more  generally 
means  within  than  without,  in  consequence 
of  this  idea  of  nearness.  But  it  sometimes  is 
so  used  as  to  denote  exclusion  rather  than  in- 
clusion. It  was  so  construed  in  the  case  of  the 
Chesapeake,  etc.,  Canal  Co.  v.  Key,  3  Cranch 
(C.  C.)  604,  where  one  provision  of  the  char- 
ter under  construction  required  that  the  sec- 
ond section  of  the  canal  should  begin  at  the 
termination  of  the  first.  There  it  was  impos- 
sible that  at  should  mean  'in.'  So,  from  the 
context,  or  from  the  circumstances  surround- 
ing the  execution  of  the  paper  in  which  it  is 
contained,  its  meaning  may  plainly  imply  an 
exclusion  rather  than  an  inclusion  of  the  place 
referred  to.  Again,  it  may  be  used  so  ambig- 
uously as  to  require  explanation.  One,  for 
instance,  may  be  at  a  place,  and  yet  not  in  it, 
and  yet  the  preposition  would  sufficiently 
serve  in  either  event.  It  was  held  in  the  case 
of  a  covenant  to  deliver  tobacco  at  a  ware- 
house, that  the  obligee  was  not  bound  to  de- 
liver it  in  the  warehouse.  Duckham  v.  Smith, 
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5  T.  B.  Mon.  (Ky.)  374.  The  connection  in 
which  the  word  is  used  furnishes  the  best 
definition.  This  is  well  illustrated  in  numer- 
ous cases  cited  in  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  vol.  1,  pp.  890-893." 

Boundaries.  (See  also  the  title  Houndaries.) 
— In  Stewart  v.  Patrick,  68  N.  Y.  450,  it  was 
held  that  the  description  of  a  boundary  as 
beginning  at  a  tree  did  not  necessarily  fix 
the  point  at  the  centre  of  the  tree,  and  where 
the  evidence  showed  that  the  division  fence 
for  a  number  of  years  had  been  fastened  to  the 
north  side  of  the  tree  it  was  held  that  this 
sal  isfied  1  he  description,  beginning  at  the  tree. 

Devise  of  Lands  at  or  within  a  Place. — A  tes- 
tator devised  his  lands  situated  at  or  within 
D.  The  court  held  that  at  was  not  the  equiv- 
alent of  '  within,'  and  the  devise  might  include 
lands  not  within  D.  James,  L.  J.,  said:  "Ac- 
cording to  Richardson's  Dictionary,  at  is  used 
to  denote  near  approach,  nearness  or  proxim- 
ity, adjunction  or  conjunction,  association  or 
consociation,  connection,  and  that  would  seem 
to  be  its  natural  or  ordinary  idiomatic  use  in 
the  English  language.  It  may  sometimes  be 
equivalent  to  'in'  or  '  within,'  but  not  because 
the  word  itself  includes  the  idea  of  inclusion 
within  limits,  but  by  reason  that  inclusion  in- 
volves association  or  consociation.  You  say 
'  I  met  A  at  B's  house,'  not  because  the  meet- 
ing was  actually  inside  the  house,  but  because 
the  idea  intended  to  be  conveyed  is  the  con- 
sociation of  the  meeting  with  that  particular 
house,  and  it  would  be  equally  true  whether 
the  meeting  was  inside  or  outside  the  hall 
door.  You  do  not  naturally  or  properly  say 
'  at  a  manor  '  or  '  at  a  parish,'  but  '  within  '  or 
'  in  the  manor  or  parish ; '  but  you  do  say  '  at 
a  village,'  because  a  village  is  not  a  defined 
district,  and  you  can  only  express  association 
or  connection  with  the  village  for  which  at  is 
the  appropriate  preposition.  If  I  say  lands 
'within  '  or  '  in  the  manor  of  Dale,'  or  1  with- 
in'  or  '  in  the  parish  of  Dale,'  the  expression 
is  clearly  one  denoting  locality  within  a  par- 
ticular district,  and  indeed  forming  part  of 
it;  but  if  I  say  '  lands  at  Dale,'  I  only  express 
lands  having  such  a  connection  with  Dale  as 
to  be  by  such  description  identified  by  any  one 
who  knows  the  lands,  and  who  knows  Dale, 
the  church,  and  village  or  place  which  has 
given  its  name  to  the  manor  or  parish.  Again, 
the  words  'at  or  within  '  do  not  naturally 
mean  at,  that  is  to  say,  '  within,'  but  ordina- 
rily mean  '  whether  at  or  within,'  that  is  to 
say,  they  include  any  lands  of  which  you 
would  predicate  that  they  were  at,  or  of  which 
you  would  predicate  that  they  were  '  within.' 
Having  then  this  kind  of  expression  to  deal 
with,  I  put  aside  entirely  all  history  of  past 
dealings  with  the  lands,  and  ask  this  question  : 
What  would  the  words  mean  in  the  mouth 
and  ear  respectively  of  two  ordinary  English- 
men knowing  the  district  or  place  and  the 
property,  as,  for  instance,  in  a  grant  of  the 
rights  of  sporting?  Surely  a  right  of  sport- 
ing, in  the  very  words  of  this  will,  would  ex- 
tend over  the  pieces  of  land  the  subject  of  the 
present  suit.  If  a  surveyor  were  directed  to 
make  a  map  of  the  lands  of  the  testator  1  at  or 
within  Dormstone,'  he  would  make  a  map  in- 
cluding the  lands  in   question.    The  words 


ought  to  have  the  same  meaning  in  the  will." 
Homer  v.  Homer,  8  Ch.  Div.  758.  Compare 
Doe  v.  Bower,  3  B.  &  Ad.  453,  23  E.  C.  L. 
118. 

Declaration — Venue  Laid  at  a  Place. — Where 

a  declaration  stated  that  the  assault  and  bat- 
ter}r  was  committed  "  at  Montebello,  in  the 
county  of  Hancock,  and  within  the  jurisdiction 
of  this  court,"  it  was  held  that  it  was  unneces- 
sary to  prove  that  the  assault  and  battery  was 
committed  within  the  town  of  Montebello. 
The  court  said  :  "  The  venue  in  an  action  for 
an  assault  and  battery  is  transitory,  and  may  be 
laid  in  the  county  where  the  action  is  brought 
without  rendering  it  necessary  for  the  plaintiff 
to  prove  that  the  cause  of  action  arose  where 
laid.  The  words  1  at  Montebello,  in  the 
county  of  Hancock,  and  within  the  jurisdic- 
tion of  this  court,'  are  the  usual  words  for  lay- 
ing the  venue,  and  ought  not  to  be  construed 
to  be  descriptive  of  the  place  where  the  in- 
jury was  committed.  At  means  either  '  in  '  or 
'  near,'  and  by  considering  it  as  laying  a  venue, 
and  not  descriptive  of  the  place,  no  variance 
existed  between  the  declaration  and  proof.  2 
East  477;  4  Term  557."  Hurley  v.  Marsh,  2 
111.  329. 

At  the  Warehouse. — A  covenant  to  deliver  to- 
bacco at  a  warehouse  does  not  require  the 
covenantor  to  put  it  in  the  house.  Duckham 
v.  Smith,  5  T.  B.  Mon.  (Ky.)  374. 

At  or  Before  Execution  of  Bill  of  Sale. — A 
statement  that  the  consideration  of  a  bill  of 
sale  was  paid  at  or  before  its  execution  is  not 
true  if  the  consideration  is  not  paid  until 
seven  days  afterwards.  Ex  p.  Rolph,  W.  N. 
(81)  136. 

At  This  Date  —  Receipt. — A  receipt  read: 
"  Received  of  A,  in  various  payments,  at  this 
date."  It  was  held  that  this  could  not  be 
construed  to  mean  "up  to  this  date."  The 
court  said  :  "  Evidently,  the  words  '  at  this 
date '  cannot,  by  themselves,  be  held  to  mean 
'up  to  this  date,'  because  each  phrase  has  a 
distinctive  import.  But  it  contended  that  the 
term  '  various  payments  '  refers  to  all  pay- 
ments made  to  that  date.  We  think  other- 
wise. This  term,  in  the  connection  in  which 
it  is  used,  directly  refers  to  the  date  of  the 
receipt.  And  it  is  plainly  within  the  range  of 
probability  that  more  than  one  payment  was 
made,  and  included  in  the  receipt,  upon  the 
day  on  which  it  was  given."  Moore  v.  Korty, 
11  Ind.  343. 

At  in  the  Sense  of  After. — It  was  provided 
that  a  second  meeting  of  a  company  should 
be  at  an  interval  of  not  less  than  fourteen 
days  or  more  than  a  month.  It  was  held 
that  where  the  first  meeting  was  held  on  the 
25th  of  February,  a  second  meeting  on  the  nth 
of  March  was  bad.  The  court  said :  "  The 
fifty-first  section  states  that  the  subse- 
quent or  second  meeting  is  to  be  held  '  at  an 
interval  of  not  less  than  fourteen  days  or  more 
than  a  month.'  The  word  at  means  after  the 
interval,  or  at  some  time  after  the  interval, 
prescribed  by  the  other  part  of  the  section. 
The  word  at  refers  grammatical!}'  rather  to  a 
point  of  time  than  a  period."  In  re  Railway 
Sleepers  Supply  Co.,  29  Ch.  Div.  204.  See 
also  In  re  Miller's  Dale,  etc.,  Lime  Co.,  31 
Ch.  Div.  211. 
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tions  given  to  particular  phrases  in  which  the  word  occurs  may  be  found  in 
the  note.1 


Same — At  the  Trial  of  a  Cause. — A  statute  re- 
quired a  judge's  certificate  to  be  given  at  the 
trial  of  a  cause.  The  court  said  :  "  The  words 
'  the  judge  at  the  trial  of  the  cause  '  mean  the 
judge  who  tried  the  cause;  they  cannot  be 
expounded  literally,  because  the  certificate 
cannot  be  granted  at  the  trial,  but  only  after 
the  trial,  when  the  jury  have  found  their  ver- 
dict." Johnson  v.  Stanton,  2  B.  &  C.  621,  9 
E.  C.  L.  202. 

Where,  by  a  rule  of  court,  an  application 
had  to  be  made  at  the  trial,  it  was  held  that  it 
was  made  in  time  even  though  made  an  hour 
after  the  trial.  Kynaston  v.  Mackinder,  47 
L.  J.  B.  76.  See  also  Chapman  v.  Robin- 
son, 1  El.  &  El.  25,  102  E.  C.  L.  25. 

But  where  an  amendment  is  required  to  be 
made  at  the  trial  it  must  be  made  before  ver- 
dict. Wickens  v.  Steel,  2  C.  B.  N.  S.  488,  89 
E.  C.  L.  488. 

At  the  Trial. — And  where,  by  a  statute  regu- 
lating appeals,  the  judge  was  directed  "at  the 
trial  or  hearing"  of  the  cause,  at  the  request 
of  either  party  to  make  a  note  of  a  question 
of  law,  etc.,  it  was  held  that  the  request  must 
be  made  during  or  immediately  at  the  end  of 
the  trial  or  hearing,  and,  if  not  made  until  an 
hour  and  a  half  after  judgment,  it  was  too  late. 
Pierpoint  v.  Cartwright,  5  C.  P.  Div.  139. 

Same — At  the  End  of  One  Year  was  held  to 
mean  at  the  expiration  of  "  one  full  and  en- 
tire year,"  and  at  to  be  equivalent  in  meaning 
to  "after."  Annan  v.  Baker,  49  N.  H.  169. 
To  the  same  effect  see  Rogers  v.  Burr  (Ga. 
1895),  25  S.  E.  Rep.  339,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  893,  note. 

At  in  the  Sense  of '' At  or  After." — At  is  fre- 
quently used  in  the  sense  of  "  at  or  after." 
In  the  Goods  of  Ruddy,  L.  R.  2  P.  D.  330; 
In  re  Colclough,  L.  R.  19  Ir.  235 ;  Kynaston 
v.  Mackinder,  47  L.  J.  B.  76;  In  re  Tun- 
nel Min.  Co.,  56  L.  J.  Ch.  104. 

1.  At  All  Times — Contract  of  Towage. — In  Ash- 
more  v.  Pennsylvania  Steam  Towing,  etc., 
Co.,  28  N.  J.  L.  197,  the  court  said :  "  They 
[plaintiffs]  also  stipulated  to  keep  a  compe- 
tent man  at  the  helm  at  all  times  while  the 
tow  was  in  motion.  This  they  certainly  did 
not  do  1  at  all  times,'  for  there  was  no  one  at 
the  helm  at  the  moment  of  the  accident,  and 
had  not  been  for  some  fifteen  or  twenty 
minutes;  and  if  the  construction  of  the  words 
*  at  all  times'  is  to  be  so  strict  as  to  mean  that 
any  absence  from  the  helm  while  the  tow  was 
in  motion  amount  to  a  violation  of  such  stip- 
ulation, then  there  can  be  no  recovery  here. 
But  I  cannot  suppose  this — I  cannot  suppose 
that  it  extends  to  every  absence  at  any  time 
during  the  voyage,  but  to  such  absence  as 
occasioned  or  contributed  to  the  disaster; 
and  if  I  could  see  how  a  person  at  the  helm, 
at  the  time  the  steamer  struck,  could  by  pos- 
sibility have  prevented  the  loss,  I  should  hold 
the  plaintiffs  responsible  for  it ;  but  I  cannot 
so  see." 

Denotes  a  Fixed  Place — At  the  Wreck. — In  Di- 
fiori  v.  Adams,  53  L.  J.  B.  437,  it  was  held 
thatat,  when  used  to  denote  a  place,  must  refer 
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to  some  fixed  and  definite  place  ;  and  therefore 
an  insurance  policy  on  pumps,  while  engaged 
at  the  wreck  of  a  vessel,  would  not  cover  a  loss 
after  the  vessel  had  left  the  scene  of  the  wreck, 
and  was  moving  from  place  to  place. 

Leases — At  in  the  Sense  of  From. — A  lease  to 
commence  at  a  certain  day  has  been  construed 
to  commence  from  a  certain  day.  Lloyd  v. 
Gregory,  Cro.  Car.  502. 

At  the  Date  of  Its  Passage,  in  an  act  declaring 
that  the  "  act  to  increase  the  pay  of  the  sol- 
diers, etc.,  shall  not  be  so  construed  as  to  in- 
crease the  emoluments  of  the  commissioned 
officers  of  the  army  a*  the  date  of  its  passage," 
was  held  not  to  have  any  retrospective  or  re- 
troactive effect.  Bassett's  Case,  2  Ct.  of  CI. 
45°- 

Bill  of  Exchange — At  Equivalent  to  To. — In 

an  instrument  in  the  form  of  a  bill  of  ex- 
change, at,  before  the  drawees'  names,  was 
held  equivalent  to  "to,"  so  as  to  suppi>rt  a 
declaration  on  a  bill  of  exchange,  or  perhaps 
on  a  promissory  note,  at  the  option  of  the 
holder.  Shuttleworth  v.  Stephens,  1  Campb. 
407.    See  Allan  v.  Mawson,  4  Campb.  115. 

At  an  Office  or  Banking  House. — The  clause 
of  the  National  Currency  Act  of  1864,  which 
directs  that  the  "  usual  business  "  of  the  banks 
created  under  it  shall  be  transacted  at  an  of- 
fice or  banking  house  in  the  place  specified  in 
its  organization  certificate,  does  not  prevent 
the  purchase  of  coin  by  one  bank  at  the  bank- 
ing house  of  another.  Merchants'  Nat.  Bank 
v.  State  Nat.  Bank,  10  Wall.  (U.  S.)  604. 

At  the  Pit's  Mouth. — Where  the  lessee  of  a 
coal  mine  covenanted  to  pay  a  moiety  of  all 
such  sums  of  money  as  the  coals  there  raised 
should  sell  for  "  at  the  pit's  mouth,"  it  was 
held  that  he  was  not  liable  to  pay  any  part  of 
the  money  produced  by  sale  of  the  coals  else- 
where. Gerrard  v.  Clifton,  7  T.  R.  676,  re- 
versing-1  B.  &  P.  524. 

At  His  Death.  (See  the  titles  Legacies  and 
Devises;  Remainders;  Wills.) — "At  his 
death"  was  held  equivalent  to  "on  his 
death"  in  a  devise  over,  and  to  entitle  the 
first  devisee  to  an  estate  in  fee  with  an  execu- 
tory devise  over  in  case  he  left  no  issue  living 
"  at  his  death."  Parker  v.  Birks,  1  Kay  &  J. 
156.  See  Stratford  -'.Powell,  1  B.  &  B.  1; 
Rackstraw  v.  Vile,  1  Sim.  &  S.  604. 

At  His  Death.— In  Thehvall  v.  Finney,  W. 
N.  (68)  313,  "  at  his  death"  was  read  "from 
and  after  his  death." 

"At  Their  Death"  Interpreted  to  Mean  "at 
Their  Respective  Deaths." — A  bequest  to  two  or 
more  and  at  their  death  to  their  children, 
means  at  their  respective  deaths.  Wills  v. 
Wills,  L.  R.  20  Eq.  342.  The  court  said : 
"The  expression  'at  their  death '  cannot  be 
literal.  It  is  impossible  the  testator  could  have 
supposed  that  both  his  sons  should  die  at  the 
same  moment  ;  and  I  may  repeat  the  observa- 
tions of  Lord  Langdale  in  Willes  v.  Douglas, 
10  Beav.  50,  that  lat  their  death  cannot  mean 
the  contemporaneous  death  of  all,  but  the 
deaths  of  each  respectively.'  If  so,  away  goes 
Malcolm  v.  Martin,  3  Bro.  C.  C.  50.  The  only 
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At  and  From  a  Port  (in  Policies  ( 

title  Marine  Insurance.) — What  is 
in  policies  must,  in  some  measure,  i 

other  possible  interpretation  is  '  at  the  death 
of  the  survivor,'  but  that  gets  rid  of  the  word 
'  their.'  I  prefer  taking  it  as  'at  their  respec- 
tive  deaths.'  There  is  now  no  gift  of  the 
moiety  of  t he  income  after  the  death  of  either 
of  the  sons  to  anybody.  He  directs  at  their 
death  '  the  principal,'  that  is,  the  principal  of 
that  moiety  of  which  the  income  is  now  free, 
'to  be  divided  equally  between  the  children' 
of  his  two  sons." 

Contingent  Legacies  or  Devises — At  a  Particu- 
lar Age.  (See  the  titles  Legacies  and  De- 
vises; Remainders.) — "A  bequest  to  A  a* 
a  given  age  or  marriage,  or  '  when,'  or 
'  from  and  after '  his  attaining  a  given  age, 
is  prima  facie  contingent.  Nor  does  the 
circumstance  that  the  gift  is  to  a  class  affect 
the  result."  Post  v.  Herbert,  27  N.  J.  Eq. 
543- 

It  is  a  settled  rule  in  the  jurisprudence  of 
England,  adopted  from  the  civil  law,  that 
where  a  legacy  is  given  to  a  person  "  as,"  "if," 
"  when,"  or  "provided  "  he  arrives  at  a  cer- 
tain age,  or  at  that  time,  and  there  is  no 
other  controlling  evidence  of  intention,  the 
legacy  is  contingent.  Colt  v.  Hubbard,  33 
Conn.  281. 

At  a  Particular  Age — At  and  If. — A  legacy 
given  at  a  particular  age  is  contingent,  the 
word  at  being  held  equivalent  to  "  if."  Parker 
v.  Hodgson,  1  Dr.  &  S.  568,  30  L.  J.  Ch.  590. 

Wills — Advowson. — In  Crompton  v..  Jarratt, 
30  Ch.  Div.  298,  it  was  held  that  a  devise  of 
hereditaments  at  a  place  would  not  prima  facie 
pass  an  advowson,  as  an  advowson  cannot  prop- 
erly be  said  to  be  at  a  place. 

At  Merchant's  Risk.  (See  the  titles  Bills  of 
Lading;  Charter  Party;  General  Aver- 
age; Jettison.) — It  was  stipulated  in  a  char- 
ter party  that  the  "ship  should  be  provided 
with  a  deck  cargo,  if  required  at  full  freight, 
but  at  merchant's  risk."  It  was  held  that  the 
words  "at  merchant's  risk"  did  not  exclude 
the  right  of  the  charterers  to  general  average 
contribution  from  the  ship  owners  in  respect 
of  deck  cargo  shipped  by  the  charterers,  and 
necessarily  jettisoned  to  save  the  ship  and  the 
rest  of  the  cargo.  Burton  v.  English,  12  B. 
Div.  218. 

At  or  Upon — Tender.  (See  also  the  titles 
Payment  ;  Tender.) — On  a  bond  conditioned 
for  payment  of  a  sum  "at  or  upon"  a  certain 
day,  a  tender  before  that  day  is  good  in  dis- 
charge of  the  same.  M'Hard  v.  Whetcroft, 
3  liar.  &  M.  (Md.)  85 ;  Quynn  v.  Whetcroft,  3 
Mar.  &  M.  (Md.)  136. 

At  Issue — Ontario  Statute. — As  to  the  mean- 
ing of  the  term  as  used  in  Rev.  Stat.  Ont.,  c. 
50,  156,  see  Cerriby  v.  Wells,  7  Ont.  Pr.  330. 
In  that  case  it  was  said  that  the  words  "at 
issue"  were  not  intended  to  have  any  techni- 
cal meaning;  that  they  were  merely  intended 
to  mark  the  stage  of  the  proceedings  at  which 
the  order  should  be  granted,  i.  e.,  when  the 
question  which  would  be  in  issue  at  the  trial 
should  be  known. 


f  Marine  Insurance).  (See  also  the 
the  true  construction  of  these  words 
epend  upon  the  state  of  things  and 

But  in  Manufacturers,  etc.,  Ins.  Co.  v.  At- 
wood,  7  Ont.  Pr.  13,  it  was  held  that  the  words 
"at  issue,"  as  used  in  the  twenty-fourth  sec- 
tion of  the  A.  J.  Act  1873,  had  a  technical 
meaning. 

Filling  Blanks — Bills  and  Notes.  (See  the  title 
Alteration  of  Instruments,  vol.  2,  p.  256.) 
— In  Kitchen  v.  Place,  41  Barb.  (N.  Y.)  465, 
it  was  held  that  where  a  blank  space  is  left  in 
a  promissory  note  after  the  word  at,  in  the 
place  where  the  place  of  payment  is  usually 
mentioned,  the  holder  of  the  note  is  author- 
ized by  an  implied  authority  to  fill  the  blank. 
The  word  at  implies  that  the  blank  space 
which  succeeds  it  may  be  filled  before  the 
note  is  delivered  with  a  designated  place  of 
payment.  And  if  the  holder  fills  in  a  place 
of  payment  it  will  not  discharge  the  in- 
dorser. 

In  Redlich  v.  Doll,  54  N.  Y.  234,  it  was 
held  that  where  one  makes  and  delivers  to 
another  his  promissory  note,  perfect  inform 
except  that  a  blank  is  left  after  the  word  at 
for  the  place  of  payment,  it  carries  with  it 
implied  authority  for  an}-  bona  fide  holder  to 
fill  the  blank,  and  the  insertion  of  a  place  of 
payment  and  negotiation  of  the  note,  contrary 
to  the  agreement  of  the  original  parties,  does 
not  avoid  it  in  the  hands  of  a  bona  fide  holder 
for  value.  See  also  Parkersburg  First  Nat. 
Bank  v.  Johns,  22  W.  Va.  528. 

At  Any  Time.  (See  the  title  Warrant  of  At- 
torney.)— A  warrant  of  attorney  that  judg- 
ment may  be  entered  at  any  time  thereafter 
authorizes  the  confession  of  judgment  on  a 
judgment  note  before  judgment  is  due. 
Cohen  v.  Burgess,  44  111.  App.  206;  Elkins 
v.  Wolfe,  44  III.  App.  376. 

Road  Surveyors'  Return — At  or  Near. — The 
return  of  road  surveyors,  stating  the  beginning 
point  of  a  road  to  be  at  or  near  a  certain  place, 
was  held  too  vague.  Griscom  v.  Gilmore,  16 
N.  J.  L.  105. 

At  Law. — Where  a  statute  declares  that  a 
deed  or  other  instrument  shall  not  be  valid 
"at  law,"  it  does  not  mean  simply  that  it  shall 
be  held  invalid  in  a  court  of  law  only,  but  in 
all  courts,  equitable  as  well  as  legal.  Flem- 
ing v.  Burgin,  2  Ired.  Eq.  (N.  Car.)  589. 

According  to  law ;  by,  for,  or  in  law.  Ap- 
plied exclusively  to  the  English  common  law 
and  corresponding  to  "inequity."  Burr.  L. 
Diet. 

"A  full  and  adequate  remedy  at  law,"  as  a 
defense  in  equity  pleading,  means  such  a  rem- 
edy at  law  as  ousts  the  jurisdiction  of  a  court 
of  equity — a  remedy  in  a  court  of  law.  Webb 
v.  Ridgely,  38  Md.  365.  See  also  the  title 
Equity. 

Railroad  Termini.  (See  also  the  titles  Rail- 
roads; Street  Railroads.) — That  permis- 
sion to  build  at,  to,  or  from  a  city,  justifies  a 
company  in  building  into  a  city,  see  Hazlehurst 
v.  Freeman,  52  Ga.  246;  Richmond  -•.  Day- 
ton, 10  Johns.  (N.  Y.)  393;  Mohawk  Bridge 
Co.  v.  Utica,  etc.,  R.  Co.,  6  Paige  (N.  Y.> 
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the  situation  of  the  parties  at  the  time  of  underwriting  the  policy.  If  at  that 
time  the  vessel  is  abroad  in  a  foreign  port,  or  expected  to  arrive  at  such  port 
in  the  course  of  a  voyage,  the  policy,  by  the  word  "  at,"  will  attach  upon  the 


554;  Mason  v.  Brooklyn  City,  etc.,  R.  Co.,  35 
Barb.  (N.  Y.)  377  ;  Farmers  Turnpike  Road  v. 
Coventry,  10  johns.  (N.  Y.)  389;  Mohawk 
Bridge  Co.  v.  Utica,  etc.,  R.  Co.,  6  Paige  (N. 
Y.)  554.  See  also  Com.  v.  Cross  Cut  R.  Co., 
53  Pa.  St.  62. 

Authority  to  construct  a  road  beginning  at 
A  is  held  to  confer  authority  to  commence  a 
road  at  some  point  within  A.  Union  Pac.  R. 
Co.  v.  Hall,  91  U.  S.  348. 

In  Fall  River  Iron  Works  Co.  v.  Old  Col- 
ony, etc.,  R.  Co.,  5  Allen  (Mass.)  221,  it  was 
said:  "  Under  a  charter  which  fixes  one  ter- 
minus of  a  railroad  at  or  near  a  certain  point, 
a  large  discretion  is  conferred  upon  the  rail- 
road company  in  locating  their  road,  the  ex- 
ercise of  which  will  not  be  revised  by  this 
court,  unless  they  have  clearly  exceeded  its 
just  limits  or  acted  in  bad  faith;  and  where 
a  charter  authorizes  a  railroad  company  to 
extend,  locate,  construct,  and  maintain  a  rail- 
road '  from  a  point  at  or  near  the  present 
terminus  of  its  track  in  Fall  River,  in  a 
southerly  direction,  to  the  line  of  the  state  of 
Rhode  Island,'  a  location  starting  at  a  point 
two  thousand  four  hundred  and  seventy-five 
feet,  by  the  line  of  the  railroad,  northerly 
from  the  termination  of  the  old  track,  is 
authorized." 

Canals — "At"  Not  Necessarily  Exclusive  of  the 
Place  to  which  It  Refers. — The  charter  of  a  ca- 
nal company  provided:  "That  the  first  or 
eastern  section  of  the  canal  shall  begin  at  the 
District  of  Columbia,  on  tide  water,  and  termi- 
nate at  or  near  the  bank  of  Savage  river;" 
"that  the  second  or  western  section  shall 
commence  at  the  said  termination,"  etc.,  "to 
the  highest  steamboat  navigation  of  the  Ohio 
river."  In  construing  this  provision  the  court 
said  :  "  Here  the  word  at  is  also  supposed  to  be 
exclusive  of  the  place  named.  A  person,  it 
is  said,  may  be  at  a  place,  and  not  in  it ;  and 
the  word  is  evidently  used  in  that  sense  in  the 
subsequent  clause  of  the  same  sentence,  where 
it  is  said  that  the  second  section  shall  com- 
mence at  the  termination  of  the  first.  Here 
it  is  impossible  that  at  should  mean  'in.' 
Then,  in  the  strict  construction  which  ought 
to  be  given  to  this  charter,  it  is  said  that,  if 
the  tide  water  of  the  Potomac  extends  as  high 
as  the  upper  line  of  the  District  of  Columbia 
the  canal  must  stop  at  that  line.  But  here 
also  it  is  admitted  that  this  strict  requisition 
of  the  charter  must  be  relaxed  by  the  appli- 
cation of  a  reasonable  construction ;  intro- 
ducing a  proviso  that  the  tide  water,  where 
the  upper  line  of  the  district  crosses  the  river, 
should  be  safely  and  conveniently  navigable ; 
and  that,  if  it  should  not  be  so,  the  canal  may 
be  continued  into  the  district  until  it  shall 
meet  such  navigable  water,  but  no  further." 
Chesapeake,  etc.,  Canal  Co.  v.  Key,  3  C ranch 
<C.  C.)  599. 

Railroads — At  Distinguished  from  In. — Where 
a  railroad  was  empowered  to  connect  with 
another  railroad  at  a  certain  city,  at  the  point 


which  might  be  found  most  practicable,  it  was 
held  that  a  connection  at  a  point  one  thou- 
sand yards  outside  the  city  limits  was  within 
the  charter.  The  court  said  :  "At  is  defined 
by  Webster  to  express,  primarily,  'nearness 
in  place  or  time.  'At  the  house  '  may  be  in  or 
near  the  house.  In  Parke's  Appeal,  64  Pa. 
St.  137,  where  a  railroad  twenty-four  miles 
long  was  chartered  from  a  point  'at  or  near 
Parkersburg,'  it  was  held  that  a  connection 
one  and  a  half  miles  east  of  Parkersburg  was 
not  a  transgression  of  the  act.  To  the  same 
purport  is  O'Neal  v.  King,  3  Jones  (N.  Car.) 
517.  But  we  need  not  cite  further  authorities." 
Purifoy  v.  Richmond,  etc.,  R.  Co.,  108  N. 
Car.  100. 

A  contract  by  a  railroad  company  to  locate 
its  depot  at  a  town  is  complied  with  by  locat- 
ing it  at  a  convenient  distance  from  the  busi- 
ness portion  of  the  town.  The  court  said : 
"  We  think,  to  establish  a  depot  at  a  town 
within  the  meaning  of  a  contract  of  this  kind 
would  be  complied  with  by  locating  it  at  a 
convenient  distance  from  the  business  portion 
of  the  town,  Williams  v.  Fort  Worth,  etc., 
R.  Co.,  82  Tex.  553,  and  would  be  controlled 
more  by  the  buildings  composing  the  town 
than  by  the  corporate  limits  as  defined  in  the 
charter."  Frey  v.  Fort  Worth,  etc.,  R.  Co., 
6  Tex.  Civ.  App.  29.  See  also  State  v.  Cam- 
den, 38  N.  J.  L.  299;  Ray  v.  State,  50  Ala. 
172. 

Railroad — Specifying  Termini. — A  provision 
that  the  place  from  and  to  which  a  railroad  is 
to  be  constructed  must  be  specified  is  suffi- 
ciently complied  with  by  designating  one 
terminus  as  at  or  near  B.  Central  R.  Co.  v. 
Pennsylvania  R.  Co.,  31  N.  J.  Eq.  475. 

Railroads  —  Exemption  from  Taxation.  —  A 
statute  exempted  a  tract  of  land  of  a  railroad 
at  its  terminus  from  taxation.  It  was  held 
that  a  tract  near  the  terminus  would  be 
exempt.  The  court  said  :  "  The  terminus  so 
reached  is  the  terminus  within  the  meaning 
of  the  Act  of  1873,  and  "t  such  terminus  may 
the  company  hold  a  tract  of  land  exempt  from 
taxation.  The  word  at  is  somewhat  indefi- 
nite; it  may  mean  '  in'  or  'within,'  Mohawk 
Bridge  Co.  v.  Utica,  etc.,  R.  Co.,  6  Paige 
(N.  Y.)  554;  or  it  may  mean  'near.'  Its 
primary  idea,  lexicographers  say,  is  nearness, 
and  it  is  less  definite  than  'in'  or  '  on.'  In 
this  latter  sense  it  was  doubtless  used  in  the 
act  now  under  consideration."  State  v.  Cox, 
38  N.  J.  L.  302. 

At  Owner's  Risk. — See  the  titles  Bailments  ; 
Bills  of  Lading;  Carriers  of  Goods. 

At  Sight. — See  the  titles  Bills  of  Exchange 
and  Promissory  Notes;  Checks. 

At  and  From. — See  From. 

At  Chambers. — See  Chambers. 

At  Issue. — See  Issue. 

At  Large. — See  Large. 

At  Most. — See  Most. 

At  Anchor. — See  Anchor,  vol.  2,  p.  321. 

At  Any  Time. — See  Any,  vol.  2,  pp.  418,  419. 
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vessel  and  cargo  from  the  time  of  her  arrival  at  such  port.1  If,  on  the  other 
hand,  the  vessel  has  been  a  long  time  in  such  port,  without  reference  to  any 
particular  voyage,  the  policy  will  attach  only  from  the  time  that  preparations 
arc  begun  to  be  made  with  reference  to  the  voyage  insured.2  If  the  ship  is  at 
a  home  port  at  the  time  of  effecting  such  insurance,  the  policy  seems  generally 
to  be  deemed  to  attach  only  from  the  date  of  the  policy.3 


At  a  Fair  Valuation. — See  Fair  Valuation  ; 
and  the  title  Vendor  and  Purchaser. 

1.  At — Policies  of  Marine  Insurance. — Sea- 
mans  v.  Loring,  i  Mason  (U.  S.)  139;  Smith 
v.  Steinbach,  2  Cai.Cas.  (N.  Y.)  158;  Patrick 
-\  Ludlow,  3  Johns.  Cas.  (N.  Y.)  10;  Snyder  v. 
Atlantic  Mut.  Ins.  Co.,  95  N.  Y.  202 ;  Garri- 
gues  v.  Coxe,  1  Binn.  (Pa.)  592;  Chitty  v. 
Selwin,  2  Atk.  359;  Camden  v.  Cowley,  1  W. 
Bl.  417,  1  Marsh.  Ins.  262  ;  Bird  v.  Appleton,  8 
T.  R.  562 ;  Bell  v.  Bell,  2  Campb.  475 ;  Hull 
v.  Cooper,  14  East  479;  Horneyer  v.  Lush- 
ington,  15  East  46;  Annen  v.  Woodman,  3 
Taunt.  299. 

The  Risk  Begins  the  Moment  the#Policy  is  Exe- 
cuted if  the  vessel  is  then  at  the  port  named ; 
if  not,  then  from  the  moment  of  her  arrival  at 
that  port  in  good  safety.  Motteux  v.  London 
Assur.  Co.,  1  Atk.  548;  Palmer  v.  Marshall,  8 
Bing.  79,  21  E.  CI.  228;  Patrick  v.  Ludlow, 
3  Johns.  Cas.  (N.  Y.)  10;  Merchant's  Ins.  Co. 
v.  Clapp,  11  Pick.  (Mass.)  56;  Cobb  v.  New 
England  Mut.  Marine  Ins.  Co.,  6  Gray  (Mass.) 
192. 

2.  Seamans  v.  Loring,  1  Mason  (U.  S.)  139; 
Kemble  v.  Bowne,  1  Cai.  (N.  Y.)  79;  Snyder 
V.  Atlantic  Mut.  Ins.  Co.,  95  N.  Y.  202; 
Chitty  f.  Selwin,  2  Atk.  259;  Grant  v.  King,  4 
Esp.  175;  Gladstone  v.  Clay,  1  M.  &  S.  418; 
Taylor  v.  Lowell,  3  Mass.  347. 

3.  Seamans  v.  Loring,  1  Mason  (U.  S.)  139; 
Forbes  v.  Wilson,  1  Marsh.  Ins.  155,  261 ; 
Smith  v.  Steinbach,  2  Cai.  Cas.  (N.  Y.)  158. 

"In  the  case  of  an  insurance  upon  a  vessel 
lying  in  port,  for  a  voyage  risk,  described  as 
being  1  at  and  from'  a  given  port,  it  is  quite 
uniformly  held  that  the  policy  attaches  at  the 
time  of  the  commencement  of  the  prepara- 
tions for  the  voyage.  Taylor  v.  Lowell,  3 
Mass.  347 ;  Kemble  v.  Bowne,  1  Cai.  (N.  Y.) 
75 ;  Grant  v.  King,  4  Esp.  175 ;  Seamans  v. 
Loring,  1  Mason  (U.  S.)  128;  Phillips  on  Ins., 
§  935-  When  a  vessel  is  insured  for  a  voy- 
age as  1  at  and  from'  a  certain  place,  and 
the  ship  is  not  then  in  port,  the  policy  com- 
mences to  run  from  the  time  it  safely  arrives 
at  the  specified  port,  and  continues  during  its 
stay  while  preparing  for  the  voyage  insured 
against.  Bell  v.  Bell,  2  Campb.  475 ;  Patrick 
v.  Ludlow,  3  Johns.  Cas.  (N.  Y.)  10.  No 
force  or  meaning  can  be  given  to  the  words 
1  at  a  port,'  as  used  in  such  a  policy,  which 
does  not  cover  a  certain  period  of  time  an- 
terior to  the  actual  sailing  of  the  vessel  upon 
her  voyage."  Snyder  v.  Atlantic  Mut.  Ins. 
Co.,  95  N.  Y.  202. 

Freight. — An  insurance  upon  freight  at  and 
from  a  port  may  attach,  although  the  vessel 
has  just  reached  that  port  and  not  discharged 
her  cargo ;  or  even  though  she  never  reaches 
that  port,  but  is  lost  between  the  home  port 
and  the  port  at  and  from  which  the  insur- 


ance is  to  attach.  Foley  v.  United  F.  M.  Ins. 
Co.,  L.  R.  5  C.  P.  155;  Thompson  v.  Taylor, 
6  T.  R.  478.  See  also  Robinson  v.  Manufac- 
turers Ins.  Co.,  1  Met.  (Mass.)  143;  Riley  v. 
Hartford  Ins.  Co.,  2  Conn.  368;  Barber  v. 
Fleming,  L.  R.  5  Q.  B.  59. 

At  and  From  an  Island. — A  policy  of  insur- 
ance at  and  from  an  island  protects  a  vessel 
in  sailing  from  port  to  port.  Dickey  v. 
Baltimore  Ins.  Co.,  7  Cranch  (U.  S.)  327. 
See  also  Deblois  v.  Ocean  Ins.  Co.,  16  Pick. 
(Mass.)  303. 

A  policy  at  and  from  a  West  India  island 
attaches  from  the  moment  of  arrival  in  any 
harbor  of  the  island.  Camden  v.  Cowley,  1 
W.  Bl.  417;  Cruikshank  v.  Janson,  2  Taunt. 
301  ;  Warre  v.  Miller,  4  B.  &  C.  538,  10  E.  C. 
L.  405. 

Repairs. — The  policy  will  attach,  though  the 
ship  is  undergoing  repairs  at  the  port.  Mer- 
chant's Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.) 
56;  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  184. 

Return  to  Port. — Where  a  vessel  insured  at 
and  from  a  foreign  port,  and  after  leaving  the 
same  was  found  leaky  and  returned  and 
sailed  again,  it  was  held  that  the  insurer  was 
liable  while  the  vessel  was  in  port  after  her 
return  and  during  the  subsequent  voyage. 
Taylor  v.  Lowell,  3  Mass.  331 ;  Merchant's 
Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56. 

Return — First  Arrival. — But  it  has  been  held 
that  the  words  "at  and  from"  imply  the 
words  "  first  arrival."  Motteux  v.  London 
Assur.  Co.,  1  Atk.  548;  Forbes  v.  Wilson,  1 
Marsh.  Ins.  148;  Smith  v.  Surridge,  4  Esp. 
25.  But  see  Vallance  v.  Dewar,  1  Campb.  503, 
where  it  was  shown  that  in  the  Newfound- 
land trade  it  was  the  usage  to  run  in  and  out 
of  the  port  several  times. 

Time  at  which  Ship  should  Reach  Port. — 
There  is  in  a  policy  of  insurance  at  and  from 
a  port  an  implied  understanding  that  the  ship 
shall  be  at  the  port  within  such  a  time  that 
the  risk  shall  not  be  materially  varied  ;  and  if 
there  is  a  delay  beyond  such  time  the  policy 
does  not  attach.  DeWolf  v.  Archangel  Mari- 
time Bank,  etc.,  Co.,  L.  R.  9  Q.  B.  451 ; 
Mount  v.  Larkins,  8  Bing.  108,  21  E.  C.  L. 
241.    See  also  Hull  v.  Cooper,  14  East  479. 

The  words,  however,  do  not  imply  that  the 
vessel  is,  at  the  moment  of  insuring,  at  the 
port  named.    Hull  v.  Cooper,  14  East  479. 

Arrival  in  Safety.  (See  Safety;  and  the  title 
Marine  Insurance.) — The  vessel  must  at 
least  once  have  been  at  the  port  in  good 
safety.    Parmeter  v.  Cousins,  2  Campb.  235. 

Though  in  the  case  of  a  time  policy  this 
may  be  immaterial.  Martin  v.  Fishing  Ins. 
Co.,  20  Pick.  (Mass.)  389. 

By  Safety  is  Meant  such  condition  as  to  en- 
able her  to  lie  there  in  reasonable  security 
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At  Least.  (See  the  title  Time,  Computation  of.) — "  At  least "  is  defined 
to  mean  "at  the  lowest  estimate,"  "at  the  smallest  concession  or  claim,"  "in 
the  smallest  or  lowest  degree,"  or  "at  the  smallest  number."1 


until  she  is  properly  repaired  and  equipped 
for  her  voyage.  Parmeter  v.  Cousins,  2 
Campb.  235. 

It  Means  Physical  Safety. — The  fact  that  the 
vessel  is  liable  to  seizure  will  not  prevent  the 
policy  from  attaching.  Bell  v.  Bell,  2  Campb. 
475- 

If  the  vessel  can  keep  afloat  until  repaired 
it  is  enough.  Annen  v.  Woodman,  3  Taunt. 
299. 

If  she  arrives  safely  it  is  immaterial  that 
she  is  injured  while  being  moved  about  the 
harbor.  Haughton  v.  Empire  Marine  Ins. 
Co.,  L.  R.  1  Exch.  206. 

Arrival  at  Port — Safety. — Upon  an  insurance 
at  and  from  a  foreign  port,  the  risk  com- 
mences as  soon  as  the  vessel  has  been  safely 
moored  twenty-four  hours  after  her  arrival  at 
port.  Garrigues  v.  Coxe,  1  Binn.  (Pa.)  592, 
2  Am.  Dec.  493. 

Delay. — Delay  in  port  from  necessity  or  for 
the  purposes  of  the  voyage  will  not  prevent 
the  policy  from  attaching.  Motteux  v.  Lon- 
don Assur.  Co.,  1  Atk.  548  ;  Smith  v.  Surridge, 
4  Esp.  25;  Grant  v.  King,  4  Esp.  175;  Lang- 
horn  v.  Allnutt,  4  Taunt.  511;  Raine  v.  Bell, 
9  East  195  ;  M'Lanahan  v.  Universal  Ins.  Co., 
1  Pet.  (U.  S.)  170;  Seamans  v.  Loring,  1 
Mason  (U.  S.)  127;  Taylor  v.  Lowell,  3  Mass. 
331- 

Time  of  Departure  from  Port. — If  a  vessel  is 
already  at  the  port  stated,  her  departure  must 
shortly  be  commenced,  or  in  near  contempla- 
tion. Palmer  v.  Marshal,  8  Bing.  317,  21  E. 
C.  L.  303;  Palmer  v.  Fenning,  9  Bing.  462, 
23  E.  C.  L.  334. 

1.  Hoffman  v.  Clark  County,  61  Wis.  7. 

Attachment. — As  to  the  necessity  of  the  affi- 
davit containing  the  sum  at  the  least  which 
the  plaintiff  is  entitled  to  recover  in  an  at- 
tachment, see  Crim  v.  Harmon,  38  W.  Va. 
601;  Altmeyer  v.  Caulfield,  37  W.  Va.  851; 
and  see  the  title  Attachment,  Encyc.  of 
Pleading  and  Practice,  vol.  3,  p.  1. 

Eight  Feet  Wide  at  Least. — A  grant  <>!'  a  cart 
way  of  eight  feet  wide  at  least  was  held  to 
entitle  the  grantee  to  more  than  eight  feet  if 
necessary  for  its  use  as  a  cartway.  The  court 
said  :  "  What  then  is  the  effect  of  the  words 
at  least?  To  bind  it  to  the  expression  of 
an  exact  quantity  would  be  to  give  them  no 
effect  at  all ;  for  an  exact  quantity  would  have 
been  more  certainly  expressed  without  them. 
It  will  not  be  said  that  the  words  '  eight  feet 
wide  at  least '  are  as  definite  as  the  words  '  ex- 
actly eight,'  which  express  no  more  than 
would  be  expressed  by  the  words  'eight  feet' 
without  an  adjunct,  which  can  serve  no  pur- 
pose but  to  qualify  a  meaning  positively  ex- 
pressed without  it.  The  words  at  least 
therefore  must  be  allowed  to  have  a  mean- 
ing; and  it  is  not  hard  to  assign  an  obvious  one 
to  them.  While  they  express  that  the  width 
of  the  passage  shall  not  be  less  than  a  given 
measure  in  any  event,  they  distinctly  imply 
that  it  may  be  more.    This  conclusion  is  un- 


avoidable unless  we  assume  that  they  express 
a  definite  quantity ;  and  to  do  so  would  bring 
the  construction  into  collision  with  the  rule 
just  stated.  But  it  is  seen  at  a  glance  that  they 
import  uncertainty;  and  it  is  obvious  on 
which  side  the  uncertainty  lies.  The  words 
'  fully,  or  not  less  than,'  would  have  the  same 
effect,  as  they  would  express  that  the  grantee 
should  have  eight  feet  certain,  and  more  if 
more  should  be  indispensable,  but  eight  at  all 
events,  whether  indispensable  or  not.  On  the 
other  hand,  the  words  '  not  more  than  '  would 
have  thrown  the  uncertainty  on  the  other  side, 
and  implied  that  the  grantee  should  not  have 
so  much  if  he  could  do  with  less."  Roberts 
v.  Wilcock,  8  W.  &  S.  (Pa.)  464. 

At  Least  Five  Feet  High. — Where  an  act  re- 
quired that  every  planter  should  have  a  fence 
"at  least  five  feet  high,"  it  was  held  that 
every  part  of  the  fence  must  be  that  high,  and 
that  although  it  was  shown  that  cattle  had 
passed  a  part  of  the  fence  five  feet  high,  the 
plaintiff  could  not  recover  for  the  trespass 
if  any  other  portion  were  less  in  height,  the 
law  presuming  that  the  cattle  were  first 
tempted  to  break  into  the  inclosure  by  rea- 
son of  the  lowness  of  other  parts  of  the  fence. 
Polk  v.  Lane,  4  Yerg.  (Tenn.)  36. 

At  Least — Charge  to  the  Jury. — The  trial 
court  instructed  the  jury  that  "if  vou  believe 
the  plaintiff  stated  truly,  then  he  ought  to  re- 
cover the  one  hundred  and  seventy-five  dollars 
and  forty-eight  cents  at  least,  and  your  ver- 
dict should  be  for  the  plaintiff  for  at  least 
that  sum."  The  appellate  court  said  :  "Un- 
der this  charge,  if  the  jury  believed  that  '  the 
plaintiff  stated  truly,'  then  they  were  bound 
to  find  'for  the  plaintiff  for  at  least  that  sum,' 
even  though,  as  a  matter  of  fact,  they  were 
convinced  from  the  evidence  that  the  true 
balance  was  much  less  or  even  the  other  way. 
In  other  words,  the  jury  were  told  in  effect 
that  the  alleged  admission,  if  made,  was  con- 
clusive upon  the  defendant,  regardless  of  the 
state  of  the  accounts  or  the  true  balance  at 
the  time.  The  real  issue  was  as  to  the  true 
balance  between  the  parties  at  the  end  of  the 
third  year.  The  court  presented  to  the  jury, 
as  the  issue,  whether  the  defendant  made  the 
alleged  admission  at  the  end  of  the  second 
year,  and  then  told  them  in  effect  that  if  he 
did  it  was  conclusive  upon  him.  Besides,  the 
use  of  the  words  at  least,  in  the  portion  of 
the  charge  quoted,  was  a  pretty  strong  in- 
timation that  although  the  alleged  settlement 
was  conclusive  upon  the  defendant,  yet  it  was 
not  binding  upon  the  plaintiff.  This  portion 
of  the  charge,  under  the  pleadings,  was  clear- 
ly a  misdirection."  Duffy  v.  Hickey,  63  Wis. 
312. 

At  Least. — In  In  re  Railway  Sleepers  Supply 
Co.,  29  Ch.  Div.  204.  Chitty,  J.,  said  that  he 
did  not  see  the  distinction  between  fourteen 
days  and  at  least  fourteen  days. 

in  the  Sense  of  "  at  Most." — A  lease  conveyed 
so  much  land  as  was  at  the  time  covered  by 
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When  an  act  is  required  by  statute  to  be  done  so  many  days  "at  least" 
be  fore  a  given  event,  both  the  day  of  the  act  and  that  of  the  event  must  be 
excluded  in  reckoning  the  time.1  But  this  rule  is  not  without  exceptions.2 
As  to  the  degree  of  discretion  allowed,  see  note  3. 


the  waters  of  the  Gunpowder  Falls,  by  the 
backing  or  damming  the  stream  by  the  clam 
then  erected,  or  as  might  or  should  be  requisite 
and  necessary  to  be  covered  by  the  backing 
or  damming  of  such  stream,  according  to  the 
terms  employed,  "so  as  to  make  the  fall 
thereof  at  least  twelve  feet  at  common  water 
mark,"  at  the  point  designated;  "and  the 
right  and  benefit  of  the  water  to  the  extent 
aforesaid,  and  of  damming  and  pooling  the 
same  in  manner  aforesaid."  It  was  held  that 
the  words  at  least  should  be  read  with  the 
context  as  intended  to  mean  the  same  thing 
as  "at  most"  or  "  not  to  exceed,"  twelve  feet. 
Warren  Mfg.  Co.  v.  Hoffman,  62  Md.  165. 

1.  Computation  of  Time. — Reg.  v.  Shropshire, 
8  Ad.  &  El.  173,  35  E.  C.  L.  367 ;  In  re  Prang- 
ley,  4  Ad.  cSl  El.  781,  31  E.  C.  L.  178;  Young 
v.  Higgon,6M.  &W.49;  Norton  v.  Salisbury, 
4  C.  B.  37,  56  E.  C.  L.  37 ;  Robinson  v.  Robin- 
son, 30  L.  J.  P.  M.  &  A.  189 ;  Reg.  v.  Aberdare 
Canal  Co.',  14  Q.  B.  867,  68  E.  C.  L.  867,  where 
notices  of  meetings  were  required  to  be  given 
a  certain  number  of  days  at  least  before  the 
meeting;  Mitchell  v.  Foster,  12  Ad.  &  El. 
472,  40  E.  C.  L.  98,  where  a  summons  had  to 
be  served  "ten  days  at  least"  before  the  time 
of  hearing;  Zouch  v.  Empsey,  4  B.  &  Aid. 
522,  6  E.  C.  L.  586;  Ward  v.  Walters,  63 
Wis.  39. 

2.  In  State  v.  Gasconade  County  Ct.,33  Mo. 
102,  in  deciding  on  a  statute  that  required  an 
oath  to  be  filed  "at  least  five  days  before  the 
day  of  election,"  the  court  said  :  "  If  the  day 
on  which  the  oath  was  filed  be  counted,  then 
it  was  filed  five  days  before  the  day  of  elec- 
tion. In  the  computation  of  time,  it  is  laid 
down  generally,  that  where  the  computation 
is  to  be  made  from  an  act  done,  the  day  when 
such  act  was  done  is  included.  But  it  will  be 
excluded  whenever  such  exclusion  will  pre- 
venta  forfeiture.  Here,  to  exclude  the  day  on 
which  the  oath  was  filed,  would  cause  a  for- 
feiture. We  think  that  day  should  be  counted." 

A  building  was  let  by  a  written  agreement 
stating  that  C.  had  taken  it  "from  the  thirtieth 
day  of  September."  The  "tenancy  is  for  one 
year,  commencing  on  the  thirtieth  day  of  Sep- 
tember instant."  C.  entered  at  noon  on  that 
day,  and  quitted  at  4  P.  m.  on  September  29th, 
following.  It  was  held  that  he  had  gained  a 
settlement  by  renting  and  occupying  a  tene- 
ment "  for  the  term  of  one  whole  year  at  the 
least."  Reg.  v.  St.  Mary,  1  El.  &  Bl.  816,  72 
E.  C.  L.  816.  Wightman,  J.,  said:  "There 
is  nothing  to  take  this  case  out  of  the  general 
rule,  unless  the  words  '  one  whole  year  at  the 
least'  *  *  *  have  that  effect.  But  that  phrase 
does  not  mean  more  than  the  phrase  '  one 
whole  year,' which  we  find  in  Stat.  *  *  *;  and 
as  to  the  last  mentioned  statute,  it  has  been 
expressly  decided  that  a  fraction  of  a  day  is 
not  to  be  regarded  in  computing  the  year  of 
hiring  and  service.  Really  the  language  of 
the  two  statutes  is  practically  identical,  and 


the  construction  of  the  one  determines  that  of 
the  other." 
Resolution  Lying  Over — Charter  Provision. — 

Where  a  city  charter  provided  that  a  resolu- 
tion should  lie  over  at  least  four  weeks  after 
its  introduction,  it  was  held  that  a  resolution 
introduced  on  Monday  might  properly  be 
acted  upon  on  the  fourth  Monday  thereafter. 
Wright  v.  Forrestal,  65  Wis.  345. 

Publication  at  Least  Once  a  Week  for  Three 
Consecutive  Weeks,  and  Publication  Once  in  Each 
Week  for  at  Least  Twelve  Weeks. — In  Decker  v. 
Myles,  4  Colo.  558,  where  a  notice  was  re- 
quired to  be  published  at  least  once  a  week 
for  three  consecutive  weeks,  it  was  held 
that  a  notice  published  three  times  in  three 
successive  weeks  in  a  weekly  newspaper  was 
sufficient,  although  less  than  twenty-one  days 
intervened  between  the  date  of  the  first  pub- 
lication and  the  time  other  claimants  were 
notified  to  appear.  The  court  thus  distin- 
guishes this  case  from  the  case  of  Early  v. 
Doe,  16  How.  (U.S.)  615:  "The  case  of 
Early  v.  Doe,  16  How.  (U.  S.)  615,  which  is 
strongly  relied  on  by  counsel  for  appellant,  is 
upon  a  statute  requiring  publication  in  some 
newspaper  '  once  in  each  week  for  at  least 
twelve  successive  weeks.'  The  court  held 
that  eighty-four  days,  the  full  period  of 
twelve  weeks,  must  intervene  between  the 
first  publication  and  the  day  of  sale,  in  order 
to  give  full  force  and  effect  to  the  language 
of  the  statute.  It  is  to  be  observed  that  the 
words  at  least  are  so  placed  in  the  sentence 
as  to  qualify  the  number  of  weeks,  and  not 
the  number  of  publications  in  each  week,  as 
is  the  case  in  our  statute ;  and  in  construing 
this  so  as  to  give  meaning  to  the  precise  lan- 
guage employed  the  court  say :  'We  do  not 
doubt  if  the  statute  had  been  '  once  in  each 
week  for  twelve  successive  weeks,'  a  previous 
notice  of  the  particular  day  of  sale  having 
been  given  to  the  owner  of  the  propertv,  that 
it  might  very  well  be  concluded  that  twelve 
notices  in  different  successive  weeks,  though 
the  last  insertion  was  on  the  day  of  sale,  was 
sufficient.  But  where  the  legislature  has  used 
the  words  '  for  at  least  twelve  successive 
weeks'  we  cannot  doubt  that  the  words  at 
least,  as  they  would  do  in  common  parlance, 
mean  a  duration  of  the  time  that  there  is  in 
twelve  successive  weeks,  or  eighty-four  days. 
Every  statute  must  be  construed  from  the 
words  in  it,  and  that  construction  preferred 
which  gives  to  all  of  them  an  operative  mean- 
ing:' ?' 

3.  Publication  of  Notice.  (See  also  the  title 
Time,  Computation  of;  and  see  Encyc.  of 
Pleading  and  PRACTiCE,title Publication.) 
— Under  section  1170,  Rev.  Stat.  Wisconsin-, 
requiring  the  county  clerk  to  cause  a  list  of  un- 
redeemed lands  sold  for  taxes,  with  a  notice 
that  unless  redeemed  they  would  be  conveyed 
to  the  purchaser,  to  be  published  "at  least 
six  months  before  the  expiration  of  the  time 
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At  Once. — "At  once  "  is  convertible  with  "promptly,"  "forthwith."  These 
terms,  in  their  ordinary  acceptation,  mean  "  at  the  same  point  of  time ; 
immediately;  without  delay;  at  one  and  the  same  time;  simultaneously; 
directly."  1 

At  Sea.  (See  also  Sea  ;  and  the  titles  Marine  Insurance  ;  Nuncupative 
Wills.) — This  term  has  been  the  subject  of  frequent  judicial  construction  as 
it  is  used  in  policies  of  marine  insurance  in  the  clause  extending  the  period  of 
insurance  if  the  vessel  should  be  "at  sea"  at  the  expiration  of  the  fixed  time  ; 
and  also  as  used  in  statutes  conferring  the  privilege  of  making  nuncupative 
wills  upon  seamen  while  "  at  sea."  The  cases  construing  the  term  as  thus 
used,  together  with  those  construing  it  in  other  connections,  will  be  found  in 
the  note.* 


limited  for  redeeming,"  a  county  clerk  has 
authority,  in  his  discretion,  to  commence  the 
publication  of  such  list  and  notice  sixteen 
months  before  the  expiration  of  the  period  of 
redemption,  and  the  county  is  liable  for  the 
cost  of  such  publication.  It  is  immaterial 
that  the  publication  was  made  at  that  time  by 
collusion  and  fraud  on  the  part  of  the  pub- 
lisher of  the  newspaper  and  the  county  clerk, 
or  that  it  was  customary  to  make  the  publica- 
tion later.  Hoffman  v.  Clark  County,  61 
Wis.  5.    See  also  Ward  v.  Walters,  63  Wis.  39. 

1.  Webst.  Int.  Diet.,  titles  "  Once,"  "Forth- 
with," "Prompt;"  Lewis  v.  Hojer  (C.  PI.), 
16  N.  Y.  Supp.  534. 

In  Reg.  v.  Rogers,  3  B.  Div.  33,  it  is  said 
that  at  once  means  within  a  reasonable  time, 
when  used  with  reference  to  an  agent's  duty 
to  remit  sums  collected  by  him  to  his  princi- 
pal. 

A  Guaranty  provided  that  materials  furnished 
should  not  exceed  the  "  value  of  two  thousand 
dollars  at  once."  It  was  held  that  the  words  at 
once  evidently  meant  at  one  and  the  same  time. 
The  court,  per  Valentine,  J.,  said:  "We  think 
this  limitation  fairly  construed  would  prevent 
the  company  from  furnishing  to  T.  A.  W.,  on 
the  credit  of  the  defendants,  building  materials 
to  an  amount  exceeding  at  any  one  time  the 
value  of  two  thousand  dollars,  and  this  whether 
the  building  materials  were  procured  at  only 
one  time  or  at  several  times';  but  we  do  not 
think  that  this  limitation  confines  the  parties 
to  one  transaction  alone."  Platter  v.  Green, 
26  Kan.  268. 

2.  When  once  any  boat  or  vessel  is  out  of 
the  limits  of  our  ports  or  harbors,  extra  fauces 
terra?,  vel  portus,  the  boat  or  vessel  is  in  a 
legal,  as  well  as  in  a  nautical  sense,  at  sea. 
The  Schooner  Harriet,  1  Story  (U.  S.)  259. 

Crimes  at.  Sea. — In  Anonymous,  1  Fed.  Cas. 
1 001,  it  was  held  that  the  term  at  sea,  as  used 
in  provisions  against  crimes  at  sea,  did  not 
include  the  rivers,  harbors,  basins,  and  bays 
within  the  jurisdiction  of  any  particular  state. 

Service— Sea  Service  — The  words  at  sea  do  not 
require  that  the  ship  be  upon  the  high  seas,  but 
upon  the  waters  of  the  sea.  Mosby  v.  U.  S., 
24  Ct.  of  CI.  10.  In  that  case,  where  a  statute 
provided  that  no  services  should  be  regarded 
as  sea  service  except  such  as  are  performed  at 
-sea,  it  was  held  that  an  officer  serving  on  a 
receiving  ship  was  entitled  to  pay  for  sea 
service.  And  a  similar  decision  was  made  as 
to  a  training  ship  in  Symonds  v.  U.  S.,  21  Ct. 
3  C.  of  L. — 12  j 


of  CI.  148,  22  Ct.  of  CI.  481,  120  U.  S.  46.  In 
the  latter  case  the  court  said:  "The  words 
at  sea  and  '  performed  at  sea,'  as  used  in  the 
statutes,  do  not  mean  on  the  '  high  sua  '  be- 
yond the  sight  of  land,  but  upon  the  waters  of 
the  sea,  subjected  to  such  restrictions,  regula- 
tions, and  requirements  as  are  incident  to 
service  at  sea.  When  the  claimant  was  ordered 
by  the  department  on  board  the  ship  New 
Hampshire  to  perforin  the  duties  performed 
by  him,  as  shown  by  the  findings,  he  became 
at  sea;  he  was  then  in  the  performance  of 
duties  at  sea  within  the  meaning  of  section 
1 57 1,  and  his  right  of  pay  attached  under 
section  1556  beyond  the  power  of  the  secretary 
to  change  as  long  as  the  elements  of  the  serv- 
ice continued  as  marked  by  the  character  of 
the  duties." 

Nuncupative  Will — Harbor. — A  seaman's  priv- 
ilege of  making  a  nuncupative  will  is  depend- 
ent upon  his  being  at  sea.  For  this  purpose 
a  seaman  on  a  ship,  permanently  stationed  at 
Portsmouth  Harbor,  has  been  held  to  be  at 
sea.  In  the  Goods  of  M'Murdo,  L.  R.  1  P. 
D.  540. 

And  that  the  privilege  continues  while  the 
ship  is  at  harbor,  see  also  Hubbard  v.  Hub- 
bard, 8  N.  Y.  196;  Ex  p.  Thompson,  4  Bradf. 
(N.  Y.)  154. 

Nuncupative  Will — Vessel  at  a  Wharf. — Where 
the  decedent  was  a  cook  on  board  of  a  steam- 
ship, and  made  a  nuncupation  in  favor  of  his 
mother  while  lying  sick  on  board  the  vessel 
at  her  wharf  in  Bremen,  it  was  held  that  the 
case  came  within  the  exception  of  the  statute; 
that  he  was  to  be  considered  as  a  mariner 
at  sea,  and  might  bequeath  his  property  by  a 
parol  testament.  The  court  said:  "So  also 
the  nuncupation  of  a  mariner,  to  be  valid,  must 
be  made  at  sea.  Key  v.  Jordan,  3  C'irteis 
522.  It  is  sometimes  difficult  to  determine 
when  the  mariner  is  to  be  considered  at  sea. 
For  example,  Lord  Hugh  Seymour,  the  ad- 
miral of  the  station  at  Jamaica,  made  a  codicil 
by  nuncupation  while  staying  at  the  house  on 
shore  appropriated  to  the  admiral  of  the  sta- 
tion. The  codicil  was  rejected  on  the  ground 
that  he  only  visited  his  ship  occasionally, 
while  his  family  establishment  and  place  oi 
abode  were  on  land  at  the  official  residence 
Euston  v.  Seymour,  2  Curteis  339.  But 
where  a  mariner,  belonging  to  a  vessel  lying 
in  the  harbor  of  Buenos  Ayres,  met  with  an 
accident  when  on  shore  by  leave,  made  a  mm 
cupative  will,  and  died  there,  probate  was 
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granted  for  the  reason  that  he  was  only  casu- 
allj  absent  from  his  ship.  In  the  Goods  of 
Lay,  2  Curteis  375.  The  will  of  a  shipmaster 
made  off  Otaheite  has  also  been  allowed.  In 
re  Thompson,  5  Notes  of  Cases  596.  In  the 
present  instance,  the  decedent  made  a  nun- 
cupation when  the  vessel  to  which  he  was 
attached  was  lying  at  the  wharf  in  Bremen. 
He  was  at  the  time  in  actual  service  on  ship- 
board, and  the  nature  of  the  service  was  con- 
tinuous, not  being  limited  to  the  particular 
voyage.  I  think  therefore  he  was  entitled  to 
the  privilege."  Ex  p.  Thompson,  4  Bradf. 
(N.  Y.)  154. 

Nuncupative  Will — Anchor. — A  nuncupative 
will  may  be  made  by  the  master  of  a  coasting 
vessel  whilst  on  his  voyage,  though  then  ly- 
ing at  anchor,  in  an  arm  of  the  sea,  where  the 
tide  ebbs  and  flows.  Hubbard  v.  Hubbard,  8 
N.  Y.  196. 

Same — River. — A  mariner  made  a  nuncupa- 
tive will  on  the  Mississippi  river,  opposite 
Vicksburg.  It  was  held  that  the  mariner  was 
not  at  sea,  and  the  will  was  rejected.  The 
limits  laid  down  by  statute  within  which  such 
wills  can  be  maintained  will  not  be  enlarged 
by  construction.  Gwin's  Will,  1  Tuck.  (N. 
YO44. 

A  Seaman  Temporarily  on  Shore  may  make  a 
nuncupative  will.  In  the  Goods  of  Lay,  2 
Curteis  375. 

Marine  Insurance. — A  vessel,  lying  in  a  river 
or  canal  communicating  with  the  ocean,  is  at 
sea.  Union  Ins.  Co.  v.  Tysen,  3  Hill  (N. 
Y.)  118. 

Marine  Insurance — Navigable  River. — In  a  pol- 
icy of  marine  insurance,  it  was  held  that 
where  a  vessel  was  described  as  at  sea,  the 
condition  was  complied  with  if  she  had  left 
port,  although  she  was  in  a  navigable  river 
which  had  at  its  mouth  a  bar  difficult  to 
cross.  Fisher  v.  Adelaide  Ins.  Co.,  2  Vict. 
Rep.  90. 

Same — Vessel  Captured. — In  Wood  v.  New 
England  Marine  Ins.  Co.,  14  Mass.  31,  it  was 
held  that  where  a  vessel  was  captured  and  car- 
ried into  an  enemy's  port,  where  she  was  when 
the  insurance  expired,  the  clause,  "  Should 
this  vessel  be  at  sea  at  the  expiration  of  the 
above  period,  the  risk  is  to  be  continued  until 
her  arrival  at  a  port  of  discharge,"  attached. 
Parker,  C.  J.,  said  :  "  She  was  absent  on  a 
voyage  which  had  been  commenced  within  the 
time  of  the  original  risk.  She  would  have 
been  protected  on  that  voyage  to  Amsterdam 
and  back  again,  because  within  the  common 
meaning  of  the  term  at  sea,  which  was  un- 
doubtedly adopted  by  these  parties.  A  vessel 
is  considered  in  that  condition  while  on  her 
voyage  and  pursuing  the  business  of  it, 
although  during  a  part  of  the  time  she  is  neces- 
sarily within  some  port  in  the  prosecution  of 
her  voyage.  The  intention  in  prolonging  the 
risk  beyond  twelve  months  was  unquestion- 
ably to  give  the  ship  protection  under  the 
policy  in  case  that  time  should  expire  while 
the  vessel  should  be  employed  in  some  un- 
finished voyage  ;  and  whether  in  a  foreign  port 
or  actually  upon  the  high  seas,  we  believe  there 


was  no  difference  in  the  contemplation  of  the 
parties  when  the  contract  was  made." 

Same — Open  Roadstead. — The  insurance  ter- 
minates if  the  ship  arrives  at  a  place  to  which 
she  is  sent  to  take  in  cargo,  although  it  is  not 
a  port  by  law,  but  an  open  roadstead,  with  no 
haven,  harbor,  or  custom-house,  and  is  not  the 
port  of  her  final  destination.  Gookin  v.  New 
England  Mut.  Marine  Ins.  Co.,  12  Gray 
(Mass.)  510.  The  court  in  that  case  said: 
"  The  broad  doctrine  is  stated  in  the  opinion 
of  the  court  delivered  in  that  case  [Wood  v. 
New  England  Marine  Ins.  Co.,  14  Mass.  31, 
set  out  supra],  that  a  vessel  is  at  sea,  within 
the  meaning  of  that  clause  in  the  policy, 
'  while  on  her  voyage  and  pursuing  the  business 
of  it,  although  during  a  part  of  the  time  she  is 
necessarily  within  some  port  in  the  prosecution 
of  her  voyage.'  To  that  case  as  an  authority, 
it  is  objected,  however,  that  the  facts  thereof 
well  authorized  the  plaintiff  to  maintain  his  ac- 
tion independently  of  any  such  doctrine  as  was 
stated  in  the  opinion  of  the  court,  and  now 
relied  on  as  an  authoritative  adjudication  of 
the  present  question.  *  *  *  The  only  point 
therefore  required  to  be  decided  in  that  case 
was  whether  the  vessel,  not  having  reached 
Amsterdam  within  the  year,  and  having  been 
in  a  port  only  as  carried  there  by  force  by  a 
British  private  armed  vessel,  was  within  the 
meaning  of  the  policy  at  sea  at  the  expiration 
of  the  year.  Assuming  the  putting  in  and 
stay  at  Bristol  to  be  an  act  for  which  the 
assured  was  not  responsible,  and  not  affecting 
the  policy,  the  case  was  clearly  for^the  plain- 
tiff as  to  the  duration  of  the  risk,  and  this  with- 
out deciding  the  further  question  now  raised." 
So  it  was  determined  that  a  policy  of  insur- 
ance upon  a  ship  for  a  year,  and,  "  if  the  ship 
is  at  sea  at  the  end  of  the  year,  then  to  con- 
tinue at  pro  rata  premium  until  she  arrives 
at  her  port  of  destination,"  terminates  when 
the  ship  at  the  end  of  the  year  is,  or  after- 
wards first  arrives,  at  a  place  to  which  she  is 
sent  to  take  in  cargo,  although  it  is  not  a 
port  by  law,  but  an  open  roadstead,  with  no 
haven,  harbor,  or  customhouse,  and  is  not  her 
final  destination. 

In  Washington  Ins.  Co.  v.  White,  103 
Mass.  238,  Gray,  J.,  thus  refers  to  this  case  of 
Wood  v.  New  England  Marine  Ins.  Co.,  14 
Mass.  31,  7  Am.  Dec.  185,  "  the  point  adjudged 
was,  that  a  vessel,  which,  at  the  expiration  of 
the  year,  was  actually  in  a  port  into  which  she 
had  been  carried  by  overwhelming  force 
while  proceeding  on  her  voyage  on  the  high 
seas,  was  at  sea  within  the  meaning  of  such  a 
clause.  The  authority  of  the  decision  has 
been  limited  to  that  point,  and  the  more  gen- 
eral dicta  of  Chief  Justice  Parker  in  deliver- 
ing the  opinion  disapproved,  in  the  later 
cases." 

Same — In  Port  for  Repairs. — In  American  Ins. 
Co.  v.  Hutton,  24  Wend.  (N.  Y.)  330,  it  was 
held  that  where  a  vessel,  insured  while  at  sea, 
after  the  expiration  of  the  fixed  term  of  insur- 
ance sprung  a  leak  so  that  repairs  became  nec- 
essary, and  while  they  were  being  made  the 
specified  term  expired,  the  insurers  were  not 
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atheist  is  one  who  disbelieves  in  the  existence  of  a  God.1 

ATLANTIC  OCEAN. — Geographically,  the  Atlantic  Ocean  is  that  branch  of 
the  general  ocean  which  separates  the  continents  of  Europe  and  Africa  from 
America.2 

ATTACH. — To  attach  means  to  tie  or  fasten  ;  to  bind ;  as  to  fasten  one 
substance  to  another  by  a  string  or  glut-.3 


liable  for  the  loss  of  the  vessel  on  her  return 
passage,  she  not  being  art  sea  within  the  mean- 
ing of  the  policy  at  the  expiration  of  the  speci- 
fied term.  The  court  said  :  "At  sea  was,  I  think, 
used  in  opposition  to  being  in  port.  The  words 
were  not  used  in  opposition  to  her  being  at 
home.  Arriving  at  the  port  of  destination 
means,  I  think,  any  port  of  destination,  wheth- 
er at  home  or  abroad  for  lading  or  discharge, 
or  any  other  object  or  business  voluntarily 
pursued.  It  would  seem  to  be  straining  con- 
struction beyond  all  precedent  to  hold  that 
being  in  port  on  her  own  business  and  lying 
there  for  weeks  is  being  at  sea  in  the  prose- 
cution of  a  voyage  or  passage." 

Same — Head  Winds. — In  Bowen  v.  Hope  Ins. 
Co.,  20  Pick.  (Mass.)  275,  the  vessel  sailed 
from  New  York  on  a  voyage  to  Rotterdam, 
from  which  place  she  was  to  proceed  to  Ban- 
gor, in  Wales,  for  a  cargo,  and  thence  to 
Boston.  The  vessel  reached  Bangor,  took  on 
board  her  cargo,  unmoored,  and  dropped  down 
several  miles  below  Bangor;  but  not  being 
able  to  get  out  of  the  straits  on  account  of  the 
head  winds  she  came  to  anchor;  and,  though 
she  made  sail  for  several  days,  did  not  succeed 
in  getting  out  of  the  straits  and  proceeding 
on  her  voyage  till  after  the  year  expired.  The 
words  of  the  policy  were  that  if  the  ves- 
sel should  be  at  sea  when  the  year  expired, 
then  the  risk  was  to  continue  until  her  arrival 
at  her  port  of  destination  and  discharge.  The 
continuing  clause  was  held  to  attach  while 
she  lay  confined  in  the  straits,  occasionally 
struggling  to  escape.  The  jury  found  that  she 
was  not  in  a  harbor  on  the  day  when  the  year 
expired.  Another  policy,  which  continued 
itself  if  the  vessel  should  be  on  her  pas- 
sage, was  also  held  to  attach  at  the  same 
time,  the  words  at  sea  and  "  on  her  passage  " 
being  considered  by  the  court  as  synonymous. 
The  court  said  the  words  in  the  policy  were 
used  in  contradistinction  to  an  arrival  in  port ; 
and  the  decision  turned  on  the  vessel  having 
left  her  moorings,  and  got  ready  for  sea. 
This  was  held  equivalent  to  being  on  her 
voyage  or  passage.  Shaw,  C.  J.,  who  deliv- 
ered the  opinion  of  the  court,  cited  and  ap- 
proved Wood  v.  New  England  Marine  Ins. 
Co.,  14  Mass.  31.  He  remarked  that  "if  the 
vessel  has  sailed  or  commenced  a  voyage  from 
one  port  to  another,  she  must  be  considered 
to  be  at  sea  within  the  meaning  of  this  clause, 
from  the  commencement  to  the  termination 
of  that  voyage,  although  during  parts  of  it  she 
may  have  sought  shelter  in  a  place  on  the  way." 

1.  Gibson  v.  American  Mat.  L.  Ins.  Co.,  37 
N.  Y.  583;  Com.  v.  Hills,  10  Cush.  (Mass.) 
532- 

One  who  knows  no  religion.  Hale  v.  Ever- 
ett, 53  N.  H.  54. 

2.  The  Orient,  16  Fed.  Rep.  920.    And  in 


that  case  it  was  held  that  a  vessel  wrecked  in 
the  Gulf  of  Mexico  was  covered  by  a  policy  of 
insurance  containing  a  special  clause  by  which 
the  ship  was  limited  to  navigating  the  At- 
lantic Ocean  between  Europe  and  America. 
But  compare  New  Haven  Steam  Saw-Mill  Co. 
v.  Security  Ins.  Co.,  7  Fed.  Rep.  847.  In  that 
case  in  the  printed  part  of  the  policy  the  as- 
sured warranted  that  it  would  not  use  (among 
other  places)  ports  and  places  in  Texas,  except 
Galveston,  nor  foreign  ports  and  places  in  the 
Gulf  of  Mexico.  By  a  written  memorandum 
on  the  margin  the  vessel  was  to  be  employed 
in  the  coasting  trade  on  the  United  States 
Atlantic  coast,  and  was  permitted  to  use  gulf 
ports  not  west  of  New  Orleans.  The  vessel 
was  lost  in  the  gulf,  west  of  New  Orleans,  not 
far  from  Morgan  City,  Louisiana,  which  is 
west  of  New  Orleans,  while  on  her  voyage  to 
that  place  from  Maine.  The  assured  could  not 
recover,  the  meaning  of  the  policy  excluding 
the  Gulf  of  Mexico,  and  the  permission  to  use 
the  gulf  ports  not  west  of  New  Orleans  not 
extending  the  coasting  trade  through  the  gulf. 
The  court  said  :  "  The  language  of  the  policy 
is  :  '  To  be  employed  in  the  coasting  trade  on 
the  United  States  Atlantic  coast;  permitted  to 
use  gulf  ports  not  west  of  New  Orleans.'  If 
the  coasting  trade  was  through  the  Gulf  of 
Mexico,  what  necessity  was  there  for  the  per- 
mission to  use  gulf  ports  ?  It  might  be  natural 
to  exclude  dangerous  ports,  but  if  the  vessel 
was  authorized  to  coast  through  the  gulf,  the 
permission  to  use  ports  is  unnecessary."  See 
also  the  title  Marine  Insurance. 

3.  Webster's  Diet.,  cited  in  Com.  v.  Dum- 
bauld,  97  Pa.  St.  303.  And  in  that  case  it  was 
held  that  one  thing,  by  being  attached  to 
another,  does  not  become  a  part  of  it. 

To  attach  to,  means  to  connect  with.  Albin 
v.  Independent  Dist.,  58  Iowa  80. 

As  to  personalty  attached  to  realty,  see  the 
title  Fixtures. 

Physically  Fastened.  —  "  This  word  does  not 
always  mean  physically  fastened  ;  it  may  also 
mean  superincumbent  upon.  Thus,  in  citing 
from  the  judgment  of  Cockburn,  C.  J.,  Laing 
v.  Bishopwearmouth  Tp.,  3Q.  B.  Div.  299,  47 
L.  J.  M.  C.  41,  that  whatever  is  attached  to 
premises  has  to  be  estimated  for  the  purpose 
of  ascertaining  its  rating  value,  Esher,  M.  R., 
said  :  '  Now.  does  the  word  attached  there 
mean  attached  by  some  physical  fastening, 
such  as  screws  or  bolts?  If  it  does,  a  thing 
weighing  tons,  which  cannot  be  and  never 
was  intended  to  be  lifted,  would  not  be  taken 
into  account  if  not  fastened  to  some  part  of 
the  building;  whereas  if  it  were  fastened  it 
would.  That,  as  it  seems  to  my  mind,  would 
be  a  monstrous  consequence.  I  do  not  think 
the  word  attached  does  there  mean  '  physically 
fastened,'  so  as  to  determine  whether  the 
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tiling  is  to  be  taken  into  account  or  not.' 
'L'\ne  Boiler  Works  Co.  v.  Longbenton,  56  L. 
1.  M.  C.  12.  It  was  held  in  that  case  that 
heavy  machinery  kept  in  situ  by  its  own 
weight  had  to  be  taken  into  account  in  as- 
sessing  the  ratable  value  of  the  premises." 
Stroud's  Jud.  Diet. 

Public  Lands.  (See  also  the  title  Public 
Lands.)  —  Grants  by  Congress  to  states, 
territories,  or  railroads,  of  public  lands,  fre- 
q  lently  except  from  the  operation  of  the 
grant  lands  to  which  preemption  or  home- 
stead rights  have  attached.  The  term  at- 
tached, as  used  in  this  connection,  has  re- 
ceived construction  in  several  cases.  In 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
644.  the  court  said  :  "In  the  case  before  us  a 
claim  was  made  and  filed  in  the  land  office, 
and  there  recognized,  before  the  line  of  the 
company's  road  was  located.  That  claim  was 
an  existing  one  of  public  record  in  favor  of 
Miller  when  the  map  of  plaintiff  in  error  was 
filed.  In  the  language  of  the  Act  of  Congress 
this  homestead  claim  had  attached  to  the  land, 
and  it  therefore  did  not  pass  by  the  grant.  Of 
all  the  words  in  the  English  language,  this 
word  attached  was  probably  the  best  that  could 
have  been  used.  It  did  not  mean  mere  set- 
tlement, residence,  or  cultivation  of  the  land, 
but  it  meant  a  proceeding  in  the  proper  land 
office,  by  which  the  inchoate  right  to  the  land 
was  initiated.  It  meant  that  by  such  a  pro- 
ceeding a  right  of  homestead  had  fastened  to 
that  land,  which  could  ripen  into  a  perfect 
title  by  future  residence  and  cultivation.  With 
the  performance  of  these  conditions,  the  com- 
pany had  nothing  to  do.  The  right  of  the 
homestead  having  attached  to  the  land,  it  was 
excepted  out  of  the  grant  as  much  as  if  in  a 
deed  it  had  been  excluded  from  the  convey- 
ance by  metes  and  bounds." 

In  Weeks  v.  Bridgman,  41  Minn.  352,  it  was 
held  that  where  an  application  for  preemption 
was  made  before  the  location  of  a  railroad, 
but  was  not  allowed  until  after  the  loca- 


tion, the  right  of  preemption  attached  at  the 
filing  of  the  application,  and  that  the  land  was 
excepted  from  a  grant  upon  location. 

Lands  originally  public  cease  to  be  public 
after  they  have  been  entered  at  the  land 
office  and  a  certificate  of  entry  has  been 
obtained.  Witherspoon  v.  Duncan,  4  Wall. 
(U.  S.)  210;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer, 113  U.  S.  629.  And  see  also  Sioux 
City,  etc.,  Town  Lot,  etc.,  Co.  v.  Griffev, 
143  U.  S.  32. 

In  U.  S.  v.  Union  Pac.  R.  Co  ,  61  Fed.  Rep. 
145,  it  was  held  that  by  filing  a  declaratory 
statement  without  anv  previous  settlement  as 
required  by  U.  S.  Rev.  Stat.,  §  2264,  the  pre- 
emption right  did  not  attach  to  the  land  so  as 
to  exempt  it  from  a  grant  to  a  railroad  corn- 
pan)'.  The  court  said:  "The  word  attached 
means,  according  to  Webster,  '  to  bind ;  to 
fasten.'  Therefore,  for  a  preemption  or  home- 
stead claim  to  attach  to  a  piece  of  land,  the 
claimant  must  perform  the  acts  required  by 
the  laws  of  the  United  States  to  be  performed 
by  him,  to  bind  or  fasten  his  claim  to  the 
land.  In  other  words,  he  must  initiate  his 
right  to  the  land  in  the  way  provided  by  law. 
so  that  if  he  thereafter  complies  with  the  re- 
quirements of  the  statute  the  inchoate  right  to 
the  land  thus  initiated  could  ripen  into  a  per- 
fect title.  The  first  thing  required  of  a  party 
desiring  to  make  a  preemption  claim  under 
the  preemption  laws  of  the  United  States  is  to 
make  a  settlement  on  the  land  in  person;  sec- 
ond, to  inhabit  and  improve  the  same ;  and 
third,  to  erect  a  dwelling  house  thereon." 
Disapproving  Whitney  v.  Taylor,  45  Fed. 
Rep.  616. 

Attached  for  Judicial  Purposes. — A  county  is 
not  attached,  to  another  county  for  judicial 
purposes  simply  because  it  and  another  coun- 
ty, or  counties,  form  one  judicial  district. 
To  be  so  attached,  both  counties  must,  under 
the  law,  be  treated  as  one  county  in  all  mat- 
ters pertaining  to  the  courts.  Sadler  v.  Tatti, 
17  Nev.  429. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice,  titles 
ATTACHMENT,  vol.  3,  p.  1  ,•  INTERVENTION;  and  the  references  there  given. 

As  to  the  liability  of  the  attaching  officer,  see  in  this  work  the  titles  CONSTABLES  ; 
SHERIFFS. 
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And  for  other  matters  of  SUBSTANTIVE  La  W  and  EVIDENCE  related  to  this  subject,  see  the 
titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  ante,  p.  i ; 
BONDS;  EXECUTIONS ;  FORTHCOMING  AND  DELIVERY  BONDS; 
GARNISHMENT;  HOMESTEAD ;  INSOLVENCY  AND  BANKRUPTCY: 
LIENS;  MALICIOUS  PROSECUTION;  RECORDING  ACTS;  RELATION. 

I.  DEFINITION — In  Its  Comprehensive  Sense. — An  attachment,  in  the  more 
comprehensive  sense  of  the  term,  is  the  taking  into  the  custody  of  the  law  the 
person  or  property  of  one  already  before  the  court,  or  of  one  whom  it  is 
sought  to  bring  before  it.1  The  writ  for  the  accomplishment  of  this  purpose 
is  also  commonly  called  an  attachment.2 

Attachment  of  Person. — An  attachment  of  the  person  is  a  proceeding  employed 
to  compel  the  appearance  of  a  defendant  ;  to  enforce  the  attendance  of  a 
juror  or  witness  ;  to  bring  before  the  court  one  charged  with  contempt,  and  in 
similar  cases.3 

Attachment  of  Property  —  As  Part  of  Service  of  Process  at  Common  Law  to  Compel  Appearance. 
— An  attachment  of  property,  as  a  part  of  the  service  of  process  in  a  civil  suit, 
obtained  at  common  law,  and  was  a  species  of  distress  in  which  the  effects 
attached  were  the  ancient  vadii,  or  pledges.  In  this  proceeding,  when  the 
defendant  did  not  appear  on  a  summons  to  answer  to  the  plaintiff,  an  attach- 
ment issued,  and  his  chattels  were  seized  by  the  sheriff  to  compel  his  appear- 
ance, but  when  he  had  appeared  he  was  entitled  to  his  chattels  in  the  same 
plight  in  which  they  were  attached.  If  he  did  not  appear,  but  made  default, 
the  chattels  attached  were  forfeited.4 

Restricted  Meaning  of  the  Term  as  Used  in  This  Article. — -For  the  purposes  of  this 
article,  however,  the  term  "  attachment  "  will  be  used  in  the  restricted  sense  of 
a  taking  of  the  defendant's  property  into  custody  by  a  summary  process  from 
a  court,  in  advance  of  the  trial  of  the  merits  of  the  case,  as  security  for  the 
payment  of  any  judgment  that  may  be  recovered.5 

II.  Origin  of  the  Proceeding. — The  practice  of  attaching  the  effects  of  a 
defendant  and  holding  them  to  satisfy  a  judgment  which  the  plaintiff  may 
recover,  when  perhaps  judgment  may  be  for  the  defendant,  is  unknown  to  the 
common  law,  and  in  this  country  is  dependent  entirely  upon  statutory  enact- 
ment.6   The  various  statutes  in  this  country  upon  the  question,  however, 

1.  Attachment  In  Its  Comprehensive  Sense. —  5.  Attachment  as  Discussed  in  This  Article. — 

Black's  Com.  280;  Bouv.  Law  Diet.  See  Bond  v.  Ward,  7  Mass.  128,  5  Am.  Dec. 

In  Beardsley  v.  Beecher,  47  Conn.  414,  the  28;  Beardsley  v.  Beecher,  47  Conn.  414. 

court,  in  speaking  of  an  attachment,  said:  In  Bryant  v.  Warren,  51  N.  H.  215,  the 

"  The  term  when  used  without  other  qualifica-  court  said  :  "  An  attachment  imports  a  taking 

tion  in  a  statute  has  reference  to  the  taking  of  property  into  the  custody  of  an  officer  of 

and  holding  of  the  person  or  property  on  mesne  the  law  by  virtue  of  'a  mandatory  precept 

process,  subject  either  to  the  further  order  of  issued  by  the  authority  and  in  the  name  of  the 

the  court  or  to  final  judgment  in  the  case."  state.'  " 

2.  Bouv.  Law  Diet.  Also  in  Dunklee  v.  Fales,  5  N.  H.  528,  an 

3.  Attachment  of  Person. — Abbott's  Law  attachment  is  defined  to  be  "  an  actual  seizure 
Diet. ;  Anderson's  Diet,  of  Law.  of  goods,  in  order  that  they  may  be  held  to 

4.  Attachment  of  Property  as  Part  of  Service  satisfy  the  judgment  which  the  plaintiff  may 
of  Process  at  Common  Law. — Bond  v.  Ward,  7  recover." 

Mass.   128,  5  Am.  Dec.  28,  3  Black.  Com.  Domestic   and  Foreign  Attachments  Distln- 

280.  guished«. — In  some  states  attachments  are  dis- 

"A  fone  -per  vadios  ct  salvos  plegios  is  a  tinguished   as  foreign  and  domestic.  The 

process  to  attach  the  defendant  by  certain  former  is  issued  against  a  nonresident  of  the 

of   his  proper  goods  not  borrowed,  or   in  state,  the  latter  against  a  resident.  Where 

pledge  unto  him,  being  mere  personal  chat-  this  distinction  is  preserved,  a  foreign  attach- 

tels,  neither  a  chattel  real,  as  a  ward,  etc.,  ment  inures  solely  to  the  benefit  of  the  party 

nor  parcel  of  his  freehold,  as  a  clod  of  earth,  suing  it  out,  while  the  avails  of  the  domestic 

etc.,  which  he  shall  forfeit  if  he  appear  not.  attachment  may  be  shared  by  other  creditors 

And  the  sheriff  may  take  those  goods  with  who  come  into  court  and  present  their  claims 

him,  or  leave  them  with  the  party  at  his  for  that  purpose.    Bouv.  Law  Diet.    See  the 

pleasure.    But  whichsoever  he  do,  the  prop-  title  Garnishment. 

erty  is  not  out  of  the  party  till  he  make  de-  6.  The  Proceeding  Unknown  at  Common  Law. 

fault."    Finch,  bk.  iv.,  p.  345.  — Bond  v.  Ward,  7  Mass.  128,  5  Am.  Dec.  28. 
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have  their  source  in  the  custom  of  foreign  attachment  in  London.1  This 
custom,  moreover,  is  supposed  to  be  traceable  to  an  ancient  Roman  practice, 
whereby  the  effects  of  a  person  who  lurked  at  home  to  elude  a  prosecution 
were  put  into  the  possession  of  the  prosecutor.2 

IH  Nature  of  the  Proceeding — 1.  An  Auxiliary  Remedy. — An  attachment 
is  not  an  independent  proceeding,  but  one  merely  in  aid  of  an  action 
commenced  concurrently  with  or  before  the  proceeding  in  attachment.3 

2.  A  Purely  Legal  Proceeding. — Moreover,  the  proceeding  in  most  of  the 
states  in  this  country  is  essentially  a  legal  proceeding,  and  is  in  no  way 
appropriate  to  ascertain  and  settle  equitable  rights.4  And  in  a  case  where, 
from  a  conflict  of  jurisdiction  or  from  other  causes,  the  remedy  by  attach- 
ment is  not  full  and  complete,  a  court  of  equity  will  have  no  power  to  pass 
any  order  to  aid  or  perfect  it.5  In  a  few  jurisdictions,  however,  proceedings 
by  attachment  are  authorized  in  suits  in  equity.6 

3.  Remedy  Extraordinary,  Statutory,  and  in  Derogation  of  the  Common  Law — 
Rule  of  Construction. — The  remedy  by  attachment  exists  in  this  country  by  virtue 
of  statutory  enactment  alone,  and  is  in  derogation  of  the  common  law.17 
Moreover,  it  is  summary  in  its  effects,  and  is  liable  to  be  abused  and  used 
oppressively.8    For  these  reasons  it  is  the  prevailing  rule  that  the  statutory 


1.  Custom  of  Foreign  Attachment  In  London  the 
Source  of  the  Statutes  In  This  Country. — Drake 
on  Attachment  i. 

History  of  Custom  of  Foreign  Attachment  of 
London. — In  Sweet's  Law  Diet,  the  following 
language  is  used  :  "  The  citizens  of  London 
had  a  prompt  remedy  by  arrest  against  all  per- 
sons within  the  city,  whether  they  were  citi- 
zens or  '  foreigners  '  ('  foreigners  from  the  lib- 
erties of  the  city,  i.  <?.,  persons  not  citizens  '). 
But  they  had  no  personal  control  over  for- 
eigners out  of  the  city,  and  it  was  to  compel 
such  persons  to  appear  and  find  bail  that  the 
process  of  attachment  was  first  used ;  hence 
it  was  called  '  attachment  of  foreigners'  goods,' 
or  '  foreign  attachment.'  " 

2.  Locke  on  Foreign  Attachment,  c.  16. 

3.  An  Auxiliary  Remedy. — The  foregoing 
statement  in  the  text  is  the  language  of  Wor- 
den,  C.  J.,  in  Excelsior  Fork  Co.  v.  Lukens, 
38  Ind.  438. 

Alabama. — Frankenheimer  v.  Slocum,  24 
Ala.  373. 

California. — Myers  v.  Mott,  29  Cal.  366, 
89  Am.  Dec.  49. 

Kentucky. — Moore  v.  Sheppard,  1  Mete. 
(Ky.)  97;  "Duncan  v.  Wickliffe,  4  Mete.  (Ky.) 
118. 

Missouri. — Bray  v.  McClury,  55  Mo.  128. 

IVeiv  York. — Furman  v.  Walter,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  348. 

North  Carolina. — Marsh  v.  Williams,  63 
N.  Car.  371;  Mixer  v.  Excelsior  Oil,  etc., 
Co.,  65  N.  Car.  552;  Toms  v.  Warson,  66  N. 
Car.  417. 

Ohio. — Egan  v.  Lumsden,  2  Disney  (Ohio) 
168. 

Pennsylvania. — Swartz  v.  Lawrence,  12 
Phila.  (Pa.)  181. 

South  Dakota. — Quebec  Bank  v.  Carroll,  1 
S.  Dak.  1. 

Tennessee. — Maxwell  v.  Lea,  6  Heisk. 
(Tenn.)  247. 

In  Quebec  Bank  v.  Carroll,  I  S.  Dak.  2, 
Bennett,  J.,  said:  "An  attachment,  under  our 


practice,  is  merely  a  proceeding  ancillary  to 
the  action  by  which  a  party  is  enabled  to  ac- 
quire a  lien  for  the  security  of  his  demand  by 
a  levy  made  before  instead  of  after  judgment. 
This  ancillary  proceeding  may  be  taken  at 
the  time  of  the  commencement  of  the  action 
or  at  any  time  afterwards.  Neither  the  ac- 
tion nor  the  judgment  in  any  manner  depends 
upon  the  attachment,  although  the  attach- 
ment depends  upon  the  action." 

Attachment  Bar  to  a  Subsequent  Suit. — While, 
however,  an  attachment  is  considered  as  aa 
auxiliary  proceeding,  it  is  for  some  purposes 
to  be  regarded  as  a  suit.  Thus  it  may  be 
pleaded  in  abatement  to  a  subsequent  suit. 
Dean  v.  Massey,  7  Ala.  601 ;  Munroe  v.  Cas- 
tleman,  3  A.  K.  Marsh.  (Ky.)  399.  See  the 
title  Another  Suit  Pending,  i  Encyc. 
Pleading  and  Practice,  750. 

4.  Purely  a  Proceeding  at  Law  In  Most  of  the 
States. — Phillips  v.  Ash,  63  Ala.  414;  Hender- 
son v.  Alabama  Gold  L.  Ins.  Co.,  72  Ala.  32; 
People's  Bank  v.  Shyrock  (Md. ),  9  Cent.  L. 
J.  327;  Lackland  v.  Garesche,  56  Mo.  267; 
Gage  v.  Gates,  62  Mo.  412 ;  Bachman  v. 
Lewis,  27  Mo.  App.  81 ;  Phcenix  Iron  Co.  v. 
New  York  Wrought  Iron  R.  Chair  Co.,  27 
N.  J.  L.  490;  Godding  v.  Pierce,  13  R.  I.  532. 

5.  Court  of  Equity  cannot  Aid  the  Remedy  by 
Order. — Janney  v.  Buell,  55  Ala.  408;  Phillips 
v.  Ash,  63  Ala.  414;  Henderson  v.  Alabama 
Gold  L.  Ins.  Co.,  72  Ala.  32;  McPherson  t>. 
Snowden,  19  Md.  197. 

6.  Attachment  Proceedings  Allowed  In  Equity 
In  Some  States. — American  Land  Co.  v.  Grady, 
33  Ark.  550;  Curry  v.  Allen,  55  Iowa  31S; 
Goble  v.  Howard,  12  Ohio  St.  165 ;  Code  of 
Tenn.,  §  4199;  Lane  v.  Marshall,  1  Heisk. 
(Tenn.)  34;  Terril  v.  Rogers,  3  Hayw.  (Tenn.) 
203;  Herveyv.  Champion,  11  Humph.  (Tenn.) 
569- 

7.  A  Statutory  Remedy  in  Derogation  of  the 
Common  Law. — See  cases  in  note  1,  p.  185. 

8.  A  Harsh  and  Summary  Remedy. — See  cases- 
in  note  immediately  following. 
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In  Personam  or  in  Rem, 


provisions  upon  which  the  right  depends  should  be  strictly  construed,  as  to 
both  the  modes  and  the  subjects  of  attachment.1  In  a  few  jurisdictions,  how- 
ever, it  has  been  maintained  that  a  strict  construction  of  the  attachment  laws 
is  not  required,  and  that  a  substantial  compliance  therewith  is  sufficient.2 

4.  "Whether  the  Proceeding  is  in  Personam  or  in  Rem. — An  attachment  is  in 
the  nature  of,  but  is  not  strictly  speaking,  a  proceeding  in  rem,  since  that  only 
is  a  proceeding  in  rem  in  which  the  process  is  to  be  served  upon  the  thing 
itself.3  If,  in  an  attachment  suit,  the  defendant  is  served  with  personal  notice, 
or  voluntarily  appears,  the  cause  becomes  mainly  a  suit  in  personam  with  the 
added  incident  that  the  property  attached  remains  liable  under  the  control  of 
the  court  to  answer  any  demand  which  may  be  established  against  the  defend- 
ant by  the  final  judgment  of  the  court.*    But  if  there  is  no  appearance  of 


1.  Strict  Construction  of  Statutory  Provisions 
Required  Generally — Illinois. — Moore  v.  Ham- 
ilton, 7  111.  429;  Rowley  v.  Berrian,  12  111. 
198;  May  v.  Baker,  15  111.  89. 

Indiana. — Louisville,  etc.,  R.Co.  v.  Parish, 
6  Ind.  App.  89,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  894. 

lotva. — Wilkie  v.  Jones,  1  Morr.  (Iowa)  97; 
Musgrave  v.  Brady,  1  Morr.  (Iowa)  456;  Tif- 
fany v.  Glover,  3  Greene  (Iowa)  387. 

Kentucky. — Pool  v.  Webster,  3  Mete.  (Ky.) 
278. 

Louisiana. — Graham  v.  Burckhalter,  2  La. 
Ann.  415;  Planters'  Bank  v.  Byrne,  3  La. 
Ann.  687;  Wilson  v.  Churchman,  4  La.  Ann. 
452;  Shirley  v.  Steamer  Bride,  5  La.  Ann. 
260;  Stockton  v.  Downey,  6  La.  Ann.  581; 
Gordon  v.  Baillio,  13  La.  Ann.  473;  Board- 
man  v.  Glenn,  7  La.  Ann.  581 ;  New  Orleans 
v.  Garland,  11  La.  Ann.  438;  Price  v.  Mer- 
ritt,  13  La.  Ann.  526;  Frellson  v.  Stewart,  14 
La.  Ann.  844. 

Maryland. — McPherson  v.  Snowden,  19 
Md.  197. 

Michigan. — Greenvault  v.  Farmers',  etc., 
Bank,  2  Dougl.  (Mich.)  498;  Buckley  v. 
Lowry,  2  Mich.  418;  Woolkins  v.  Haid,  49 
Mich.  299;  Jaffray  v.  Jennings,  101  Mich.  515. 

Minnesota. — Caldwell  v.  Sibley,  3  Minn. 
406. 

Mississippi . — Jefferies  v.  Harvie,  38  Miss. 
97;  Roy  v.  Heard,  38  Miss.  544;  Gates  v. 
Flint,  39  Miss.  365;  Robertson  v.  Johnson,  40 
Miss.  500;  Foster  v.  Simmons,  40  Miss.  585; 
Wolley  v.  Bowie,  41  Miss.  553;  Rankin  v. 
Dulaney,  43  Miss.  197.  Compare  Bryan  v. 
Lashley,  13  Smed.  &  M.  (Miss.)  284;  Au- 
gusta Bank  v.  Conrey,  28  Miss.  667. 

North  Carolina. — Leak  v.  Moorman,  Phil. 
L.  (N.  Car.)  168;  Parker  v.  Scott,  64  N.  Car. 
118. 

Ohio. — Humphrey  v.  Wood,  Wright  (Ohio) 
566. 

Rhode  Island. — Godding  v.  Pierce,  13  R. 
I.  532. 

Texas. — Wooster  v.  McGee,  1  Tex.  17; 
Caldwell  v.  Haley,  3  Tex.  317. 

Virginia. — Barksdale  v.  Hendree,  2  Patt. 
&  H.  (Va.)  43. 

West  Virginia. — Delaplain  v.  Armstrong, 
21  W.  Va.  2ii. 

Wisconsin . — Adler  v.  Cole,  12  Wis.  188. 

No  Presumption  will  be  indulged  to  support 
an  attachment;  every  uncertainty  therein 
must  be  explained,  if  at  all,  by  the  proceed- 


ings themselves.  Focke  v.  Hardeman,  67 
Tex.  173.  See  also  Bussey  v.  Rothschilds,  26 
La.  Ann.  258. 

2.  A  Liberal  Construction  Allowed  in  a  Few- 
States. — Force  v.  Hubbard,  26  Ga.  289;  Irvin 
v.  Howard,  37  Ga.  18;  Runyan  v.  Morgan, 
7  Humph.  (Tenn.)  210.  Compare  Mills  v. 
Findlay,  14  Ga.  230. 

In  Force  v.  Hubbard,  26Ga.2go,  Lumpkin, 
J.,  said:  "Formerly,  the  attachment  laws 
were  construed  strictly.  *  *  *  The  late  law, 
by  providing  that  a  substantial  compliance 
with  its  provisions  shall  be  sufficient,  has  in- 
tentionally overturned  the  old  doctrine." 

3.  A  Remedy  in  the  Nature  of  a  Proceeding 
In  Rem. — Drake  on  Attachments  4;  Mankin 
v.  Chandler,  2  Brock.  (U.  S.)  125;  Megee  v. 
Beirne,  39  Pa.  St.  50. 

4.  When  Proceedings  Assume  Nature  of  Suit  in 
Personam. — Conn  v.  Caldwell,  6  111.  531 ; 
Bower  v.  Town,  12  Mich.  230;  Borum  v. 
Reed,  73  Mo.  461. 

In  Bishop  v.  Fennerty,  46  Miss.  570,  the 
court  said  :  "  Where  the  defendant  has  been 
personally  served  with  the  process  the  suit 
assumes  a  double  character.  It  remains  a 
proceeding  in  rem  against  the  property  levied 
upon,  and  also  becomes  an  action  in  personam . 
And  though  the  plaintiff  may  fail  as  against 
the  property  he  may  recover  a  personal  judg- 
ment." 

Appearance  without  Service. — Although  there 
has  been  no  service  of  summons  on  the  de- 
fendant, yet,  if  he  voluntarily  makes  his  ap- 
pearance in  the  suit,  personal  judgment  may 
be  had  against  him.  Lester  -'.  Watkins,  41 
Miss.  647;  Philips  v.  Hincs,  33  Miss.  163; 
Miller  v.  Ewing,  8  Smed.  &  M.  (Miss.)  421  ; 
Green  v.  Hill,  4  Tex.  465. 

Effect  of  Giving  Recognizance  to  Pay  Judg- 
ment.— Where  the  defendant's  recognizance, 
with  sureties,  for  the  payment  of  whatever 
judgment  the  plaintiff  in  attachment  may  re- 
cover, is  taken  and  approved  by  the  court,  and 
an  order  is  made  dissolving  the  attachment 
and  releasing  the  property  attached,  the  char- 
acter of  the  suit  as  a  proceeding  in  rem  is 
changed,  and  it  thereafter  becomes  a  proceed- 
ing in  personam,  as  if  commenced  by  sum- 
mons, and  the  lien  of  the  attachment  ceases. 
Hill  v.  Harding,  93  111.  77;  People  v.  Cam- 
eron, 7  111.  468;  Jones  v.  Gresham,  6  Blackf. 
(Ind.)  291  ;  Albany  City  Ins.  Co.  v.  Whitney, 
70  Pa.  St.  248;  Brenner  v.  Moyer,  98  Pa.  St. 
274;  Dierolf  v.  Winterfield,  24  Wis.  143. 
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Object  of  the  Proceeding. 


the  defendant,  and  no  service  of  notice  on  him  other  than  constructive 
notice,  the  case  becomes  in  its  essential  nature  a  proceeding  in  rem}  the 
onl)  effect  of  which  is  to  subject  the  property  attached  to  the  payment  of  the 
demand  which  the  court  may  find  to  be  due  to  the  plaintiff.2 

5.  Extraterritorial  Operation  of  the  Proceeding. — The  process  of  attachment  is 
effectual  for  the  direct  and  legitimate  purpose  of  enforcing  the  application  of 
the  property  attached  according  to  the  laws  of  the  state  where  it  is  found, 
though  the  defendant  in  the  attachment  proceeding  is  a  nonresident.3  But 
a  judgment  rendered  in  one  state  upon  an  attachment  of  property,  where 
there  has  been  no  personal  service  of  process  upon  the  defendant,  and  no 
appearance  by  him,  has  no  extraterritorial  validity  so  far  as  the  person  of 
the  defendant  is  concerned.4  However,  in  Alabama  it  has  been  held  that  a 
personal  judgment  by  default  can  be  rendered  against  a  nonresident  in 
attachment  on  statutory  notice.5 

IV.  Object  of  the  Proceeding — Custom  of  Foreign  Attachment  in  London. — Theo- 
retically, the  primary  object  of  the  process  of  foreign  attachment,  according 
to  the  custom  of  London,  is  to  compel  the  defendant  to  appear;  and  there- 
fore if  the  defendant  appears  according  to  the  custom,  by  giving  bail,  paying 
money  into  court,  etc.,  the  attachment  is  dissolved.  It  has  been  said,  however, 
that  in  practice  the  proceeding  by  foreign  attachment  is  used  principally  for 
the  purpose  of  taking  the  defendant's  property  in  satisfaction  of  the  debt.6 


1.  Proceeding  in  Rem  in  Default  of  Personal 
Service  or  Voluntary  Appearance. — Cooper  v. 
Reynolds,  10  Wall.  (U.  S.)  308;  Pennoyer  v. 
Neff,  95  U.  S.  714;  Cole  v.  Cunningham,  133 
U.S.  107;  Feild  v.  Dortch,  34  Ark.  399;  Page 
v .  Generes,  6  La.  Ann.  549;  Eastman  v.  Wad- 
leigh,  65  Me.  251,  20  Am.  Rep.  695  ;  Bishop  v. 
Fennerty,  46  Miss.  570;  Erwin  v.  Heath,  50 
Miss.  795;  Bray  v.  McClury,  55  Mo.  128; 
McCord,  etc.,  Mercantile  Co.  v.  Bettles,  58 
Mo.  App.  384. 

2.  Judgment  Confined  to  Property  Attached. — 
Westerwelt  v.  Lewis,  2  McLean  (U.  S.)  511 ; 
Parson  v.  Paine,  26  Ark.  124;  Hobson  v.  Em- 
porium Real  Estate,  etc.,  Co.,  42  111.  306; 
Clymore  v.  Williams,  77  111.  618;  Banta  v. 
Wood,  32  Iowa  469;  Doolittle  v.  Shelton,  1 
Greene  (Iowa)  272;  Mayfield  v.  Bennett,  48 
Iowa  194;  Clark  v.  Holliday,  9  Mo.  711; 
Janney  v.  Spedden,  38  Mo.  395 ;  Miller  v. 
Dungan,  36  N.  J.  L.  21 ;  Coleman's  Appeal, 
75  Pa.  St.  441. 

3.  Attachment  as  to  the  Property — Binding  in 
Another  State. — Melhop  v.  Doane,  31  Iowa 
397,  7  Am.  Rep.  147;  Uowner  v.  Shaw,  22  N. 
H.  282. 

In  King  v.  Vance,  46  Ind.  246,  it  was  held 
that  where  an  attachment  defendant  is  a  non- 
resident, and  is  notified  only  by  publication, 
he  is  before  the  court  for  all  purposes  except 
the  rendition  of  a  personal  judgment. 

4.  Judgment  Not  Binding  in  Another  State  as  to 
the  Person,  where  Personal  Service  has  Not  been 
Made  on  Defendant — United  States. — St.  Clair 
v.  Cox,  106  U.  S.  350;  Thompson  v.  Emmert, 
4  McLean  (U.  S.)  98;  D'Arcy  v.  Ketchum,  11 
How.  (U.  S.)  165. 

Illinois. — Sim  V.  Frank,  25  111.  125. 

Iowa. — Melhop  v.  Doane,  31  Iowa  397,  7 
Am.  Rep.  147. 

Nevj  Hampshire. — Downer  v.  Shaw,  22  N. 
H.  277. 

New  York.  —  Fitzsimmons  v.  Marks,  66 


Barb.  (N.  YO333;  Pawling  v.  Willson,  13 
Johns.  (N.  Y.)  192;  Robinson  v.  Ward,  8 
Johns.  (N.  Y.)  86,  5  Am.  Dec.  327;  Force  v. 
Gower,  23  How.  Pr.  (N.  Y.  C.  PI. )  294;  Kil- 
burn  v.  Woodworth,  5  Johns.  (N.  Y.)37,  4 
Am.  Dec.  321. 

Pennsylvania. — Steel  v.  Smith,  7  W.  &  S. 
(Pa.)  447  ;  Phelps  v.  Holker,  1  Dall.  (Pa.)  261. 

Tennessee. — Earthman  v.  Jones,  2  Yerg. 
(Tenn.)  484;  Moore  v.  Gennett,  2  Tenn.  Ch. 
375- 

Where  Defendant  is  Summoned  or  Voluntarily 
Appears. — In  Downer  v.  Shaw,  22  N.  H.  281, 
Perley,  J.,  said:  "If  the  defendant,  though 
residing  in  this  state,  went  into  Vermont  tem- 
porarily and  accidentally,  and  while  there 
was  served  with  regular  process,  he  wyould  be 
subject  to  the  jurisdiction  of  the  court  that 
issued  the  process,  and  the  judgment  would, 
under  the  constitution,  have  the  same  validity 
and  effect  here  as  in  Vermont.  Or  if  he  vol- 
untarily submitted  to  the  jurisdiction  of  the 
court,  by  appearing  and  defending  in  person 
or  by  attorney,  he  could  not,  in  this  state,  ques- 
tion the  validity  of  the  judgment  which  that 
court  might  have  rendered  against  him." 

6.  Alabama  Rule. — Meyer  v.  Keith,  99  Ala. 

5*9- 

6.  Object  of  Foreign  Attachment  According  to 
the  Custom  of  London.- — Sweet's  Law  Diet., 
title  Foreign  Attachment. 

In  Levy  *.  Lovell,  49  L.  J.  Ch.  305,  James, 
L.  J.,  said:  "What  then  is  the  process  of 
foreign  attachment?  In  its  substance,  origin, 
and  intention  it  is  a  process  to  compel  appear- 
ance. The  mayor's  court  not  having  juris- 
diction over  foreigners,  its  object  was  to 
compel  the  foreigner  to  come  in  and  plead,  by 
attaching  goods  belonging  to  him  or  debts 
due  to  him  within  the  city  of  London.  The 
object  was  to  compel  the  foreigner  to  come  in 
and  plead  ;  if  he  came  in  and  surrendered  him- 
self in  person  or  remained  to  be  taken  in 
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In  the  United  States. — In  some  of  the  earlier  cases  in  this  country  it  has  been 
maintained  that  the  object  of  an  attachment  is  to  compel  the  appearance  of 
the  defendant,  and,  on  failure  of  appearance,  to  apply  the  property  attached 
to  the  settlement  of  the  plaintiff's  demand,1  and  accordingly  in  some  cases 
it  has  been  held  that  the  proceeding  can  be  resorted  to  only  when  the 
defendant  is  not  within  reach  of  the  ordinary  process.2  But  the  better 
doctrine,  and  that  which  is  sanctioned  by  the  modern  tendency  of  the  deci- 
sions, is  that  an  attachment  is  not  for  the  purpose  of  bringing  the  defendant 
into  court.  Its  object  is  to  give  the  plaintiff  execution  against  the  thing 
attached.  It  is  not  to  compel  the  payment  of  a  debt,  but  to  secure  a  lien 
upon  the  defendant's  property  for  the  payment  of  any  judgment  which  the 
plaintiff  may  recover  in  the  main  suit  against  him.3 

V.  In  What  Causes  Attachments  may  be  Had — 1.  Actions  for  Money  or 
Damages — a.  In  GENERAL. — The  remedy  of  attachment  isconfined by  statute 
in  nearly  all  the  states  to  actions  for  the  recovery  of  a  sum  of  money  or 


execution  at  the  end  of  the  action  the  whole 
process  of  attachment  failed.  It  was  a  mere 
mode  to  compel  him  to  remain  within  the 
jurisdiction  during  the  action  and  vintil  the 
end  of  it.  True  it  is  that  in  certain  events 
and  cases  the  process  would  ultimately  give 
to  the  plaintiff  in  the  Lord  Mayor's  Court 
execution  for  the  amount  of  the  debt  which 
he  recovered  to  the  extent  of  and  out  of  the 
money  due  to  his  debtor  from  the  garnishee. 
That  would  be  frequently  the  result  of  the 
proceedings.  If  the  defendant  failed  to  ap- 
pear he  was  considered  as  having  admitted 
that  the  debt  claimed  was  due  to  the  extent  of 
the  moneys  in  the  hands  of  the  garnishee,  and 
then  process  was  had  against  that  part  of  the 
property  in  the  hands  of  the  garnishee,  but 
only  in  that  event  and  only  in  case  nothing 
was  done  in  the  meantime.  If  the  defendant 
did  appear,  whatever  his  motives  for  appear- 
ance, the  process  was  at  an  end ;  the  plaintiff 
had  no  more  claim  on  the  moneys  attached." 

Foreign  Attachment  as  Distinguished  from  a 
Garnishee  Order. — In  Richter  v.  Laxton,  48  L. 
J.  B.  184,  Lush,  J.,  distinguishes  between 
foreign  attachment,  which  he  says  is  merely 
process  to  compel  an  appearance,  and  a  gar- 
nishee order,  which  is  a  process  of  execution. 
Also  in  Levy  v.  Lovell,  49  L.  J.  Ch.  305,  Cot- 
ton, L.  J.,  said:  "There  is  a  distinction  be- 
tween the  foreign  attachment  and  a  garnishee 
order.  Under  the  common-law  procedure 
act  the  garnishee  order,  when  served,  conclu- 
sively binds  the  debt  as  between  the  original 
plaintiff  and  the  defendant,  and  makes  the 
plaintiff  a  secured  creditor,  and  is  in  fact  exe- 
cution after  final  judgment.  Foreign  attach- 
ment is  no  security  within  the  bankruptcy  act, 
and  therefore  the  creditor  who  has  served 
the  order  is  not  a  secured  creditor,"  etc. 
See  the  title  Garnishment. 

1.  Object  of  Attachment  in  this  Country— In 
Some  States  to  Compel  Appearance. — Barney  v. 
Patterson,  6  Har.  &  J.  (Md.)  182;  Risewick  v. 
Davis,  19  Md.  82;  Hailman  v.  Wilson,  1  Pa. 
L.  J.  189;  Albany  City  Ins.  Co.  v.  Whitney, 
70  Pa.  St.  248;  Fitch  v.  Ross,  4  S.  &  R.  (Pa.) 
557- 

2.  Barney  v.  Patterson,  6  Har.  &  J.  (Md.) 
182;  Risewick  v.  Davis,  19  Md.  82. 

3.  Object  of  Attachment  in  Most  of  the  States 


to  Create  a  Lien  on  the  Property  Attached — 

United  States. — Adler  v.  Roth,  2McCrary  (U. 
S.)  447  ;  Matterof  Bellows,  3  Story  (U.  S.)  428. 

Alabama. — Hale  v.  Cummings,  3  Ala.  398; 
Randolph  v.  Carlton,  8  Ala.  606;  Phillips  v. 
Ash,  63  Ala.  414. 

Arkansas. — Lamb  Belden,  16  Ark.  539; 
Frellson  v.  Green,  19  Ark.  376. 

California. — Myers  v.  Mott,  29Cal.  366,89 
Am.  Dec.  49. 

Connec  ticut . — Hollister  v.  Goodale,  8  Conn. 
334,  21  Am.  Dec.  674. 

Delaware . — Stockley  v.  Wadman,  1  Houst. 
(Del.)  350. 

Illinois. — People  v.  Cameron,  7  111.  468. 

Indiana. — Excelsior  Fork  Co.  v.  Lukens, 
38  Ind.  438. 

Mississippi.  —  Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss.  583;  Myers  v.  Farrell, 
47  Miss.  281. 

New  York. — Robinson  v.  National  Bank, 
81  N.  Y.  393. 

South  Carolina. — Bethune  v.  Gibson,  2 
Brev.  (S.  Car.)  501. 

Vermont. — Downer  v.  Brackett,  21  Vt.  599. 

West  Virginia. — Houston  v.  McCluney,  8 
W.  Va.  135. 

In  Tennessee  it  was  at  one  time  declared  that 
an  attachment  is  a  process  to  bring  the 
defendant  into  court  where  he  cannot  be 
served  personally.  Cheatham  v.  Trotter, 
Peck  (Tenn.)  200;  Perkins  v.  Norvell,  6 
Humph.  (Tenn.)  151;  Green  v.  Shaver,  3 
Humph.  (Tenn.)  139. 

But  this  doctrine  has  been  altered  by  the 
repeal  of  the  law  allowing  imprisonment  for 
debt.  Boyd  v.  Buckingham,  10  Humph. 
(Tenn.)  434.  In  this  case  the  court  said: 
"By  the  law  of  1794  no  attachment  could 
issue  if  personal  service  could  be  had.  One 
object  of  the  attachment  was  to  enforce  the 
appearance  of  the  party.  And  when  he  did 
appear  he  was  required  to  give  bail  as  though 
a  capias  had  been  served  on  him.  Since  the 
capias  has  been  abolished  a  change  has  been 
made  in  the  attachment  law  in  all  these  re- 
spects. By  the  Act  of  1843  the  attachment 
may  issue  although  personal  service  might 
be  had.  The  sole  object  of  the  attachment 
now  is  to  secure  the  property,  so  as  to  have  it 
forthcoming  to  satisfy  the  judgment." 
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damages,1  and  cannot  therefore  generally  be  employed  to  recover  specific 
property.2 

b.  MONE\  DEMANDS.  —  What  is  a  money  demand  has  been  judicially 
determined  several  times  in  cases  arising  under  those  statutes  which  provide 
for  an  attachment  in  actions  for  the  recovery  of  money  or  upon  money 
demands.3 

DAM  VGES—  General  Rule — Must  Be  Capable  of  Ascertainment. — The  usual  rule  is 
that  the  damages  demanded  in  the  action  must  be  either  fixed  or  capable  of 
ascertainment  from  the  terms  of  the  contract,  if  arising  upon  an  express 
contract,  or  such  as  can  be  estimated  with  reasonable  certainty  by  some 
known  standard,  if  arising  otherwise,  in  order  to  justify  the  issuing  of  an 
attachment;4  and  that  in  actions  for  the  recovery  of  purely  unliquidated 


1.  For  Money  or  Damages — Alabama. — Code, 

$  2929. 

California. — 3d  Deering's  Code  and  Stat., 
h  537- 

Connecticut. — Gen.  Stat.  1888,  §  893. 
Kansas. — Taylor's  Anno.    Code  of  Pro., 
$  190. 

Massachusetts.— Tub.  Stat.  1882,  §  38. 
New  York. — Diossy's  Code  of  Civ.  Pro.,  § 
635- 

North  Carolina. — Clark's  Code  of  Civ. 
Pro.,  §  347. 

Ohio. — Whittaker's  Anno.  Civ.  Code,  §  5521. 

South  Carolina. — "  In  any  action  for  the 
recovery  of  money  or  the  recovery  of  property 
whether  real  or  personal."  Code  of  Civ.  Pro., 
§248. 

See  generally  the  codes  and  statutes  of  the 
several  states.  And  see  Marshall  v.  White,  8 
Port.  (Ala.)  551  ;  Guy  v.  Lee,  81  Ala.  163  ;  State 
Bank  v.  Boyd,  86  Cal.  386;  Mills  v.  Findlay, 
14  Ga.  230;  Monroe  v.  Bishop,  29  Ga.  159; 
Guilhon  v.  Lindo,  9  Bosw.  (N.  Y.)  601  ; 
Mechanics',  etc.,  Bank  v.  Dakin,  33  How.  Pr. 
(N.  Y.  Supreme  Ct.)  316. 

2.  Gates  v.  Bennett,  33  Ark.  475.  But  see 
National  Exch.  Bank  v.  Stelling,  31  S.  Car. 
360. 

3.  Action  to  Enforce  a  Mechanic's  Lien. — In 

Gillespie  v.  Lovell,  7  Kan.  419,  it  was  held 
that  under  section  190  of  the  Civil  Code 
(Kansas  Laws  1870,  p.  171)  an  action  to  en- 
force a  mechanic's  lien  is  a  civil  action  for 
the  recovery  of  money,  and  that  in  such  a  case 
an  attachment  could  be  had. 

Action  for  Damages  for  Infringement  of  Trade- 
mark.— In  Guilhon  v.  Lindo,  9  Bosw.  (N.  Y.) 
601,  it  was  held  that  an  attachment  would  not 
issue  in  an  action  for  damages  for  the  in- 
fringement of  a  trade-mark,  under  section  227 
of  the  New  York  Code,  providing  for  attach- 
ments in  actions  for  the  recovery  of  a  sum  of 
money. 

Action  to  Foreclose   a  Mortgage. — In  Van 

Wyck  v.  Bauer,  9  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  142,  it  was  held  that  under  New 
York  Code  of  Procedure,  as  amended  in  1866, 
an  attachment  was  not  authorized  in  an  action 
to  foreclose  a' mortgage,  this  action  not  being 
for  the  recovery  of  money  only. 

Action  to  Set  Aside  a  Fraudulent  Conveyance. 
— In  National  Exch.  Bank  v.  Stelling,  31  S. 
Car.  360,  it  was  held  that  an  action  by  the 
creditor  of  A  against  A  and  B,  to  set  aside 
a  fraudulent  conveyance  by  A  to  B,  and  for 


the  payment  of  the  debt,  was,  as  to  A,  an  ac- 
tion for  the  recovery  of  money  under  section 
248,  Code  of  Civil  Procedure  of  South  Caro- 
lina. 

Debt  Denned.  —  In  Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382,  Washington,  J.,  said: 
"  The  uncertainty  of  the  sum  due  does  not, 
in  the  common  understanding  of  mankind, 
render  it  less  a  debt.  A  promise,  whether  ex- 
press or  implied,  to  pay  as  much  as  certain 
goods  or  labor  are  worth,  or  as  much  as  the 
same  kind  of  goods  may  sell  for  on  a  certain 
day  or  at  a  certain  market,  or  to  pay  the 
difference  between  the  value  of  one  kind  of 
goods  and  another,  creates,  in  common  par- 
lance, a  debt,  and  the  person  entitled  to  per- 
formance does  not  speak  of  his  claim  as  for 
damages,  but  for  a  debt  to  the  amount  which 
he  considers  himself  entitled  to.  But  it  is 
not  every  claim  that  upon  a  fair  construction 
of  this  law,  or  even  in  common  parlance,  can 
be  denominated  a  debt.  For  in  the  first  place 
the  demand  must  arise  out  of  a  contract,  with- 
out which  no  debt  can  be  created,  and  the 
measure  of  the  damages  must  be  such  as  the 
plaintiff  can  aver  by  affidavit  to  be  due  ;  with- 
out which,  special  bail  (which  the  defendant 
by  giving  may  dissolve  the  attachment)  can- 
not regularly  be  demanded.  It  follows  from 
this  that  a  foreign  attachment  will  not  lie  for 
demands  which  arise  ex  delicto,  or  where  spe- 
cial bail  could  not  be  regularly  required." 

4.  General  Rule — Damages  must  be  Liquidated 
—  United  Stales. — Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382. 

Alabama.— Guy  v.  Lee,  81  Ala.  163. 

Arkansas. — Jones  v.  Buzzard,  2  Ark.  415; 
Messinger  v.  Dunham  (Ark.  1896),  35  S.  W. 
Rep.  43^.  . 

California. — Dunn  v.  Mackey,  80  Cal.  104. 

Colorado. — Hyman  v.  Newell  (Colo.  App. 
1895),  42  Pac.  Rep.  1016. 

New  York. — Lawton  v.  Reil,  34  How.  Pr. 
(N.  Y.  Supreme  Ct.)  465;  Lawton  v.  Kiel,  51 
Barb.  (N.  YO30;  U.  S.  v.  Graff,  67  Barb. 
(N.  Y.)  304;  tiaebler  v.  Bernharth,  115  N. 
Y.  459. 

Pennsylvania. — Redwood  v.  Consequa.  2 
Browne  (Pa.)  62;  Strock  v.  Little,  45  Pa.  St. 
416. 

Texas  .—Stiff  v.  Fisher,  2  Tex.  Civ.  App. 
346;  Waples-Platter  Grocer  Co.  v.  Basham,  9 
Tex.  Civ.  App.  638. 

Reducible  to  a  Certainty. — In   Carland  :•. 
Cunningham,  37  Pa.  St.  228,  it  was  held  that 
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damages  this  remedy  cannot  be  invoked.1 

Exceptions. — But  in  some  states  it  has  been  held  that  under  certain  circum- 
stances attachments  were  properly  issued,  even  though  the  damages  could 
'not  be  definitely  stated.  2 

2.  Actions  ex  Contractu — Contract  may  be  Implied  as  Well  as  Express. — The  most 
usual  class  of  actions  in  which  attachments  are  provided  for  by  statute  is 
that  of  actions  ex  contractu?  and  this  remedy  may  be  obtained  in  actions 
based  upon  implied  as  well  as  upon  express  contracts.4 


if  the  action  arose  ex  contractu,  and  the  dam- 
ages, though  not  certain,  could  he  reduced  to  a 
certainty,  an  attachment  might  be  had. 

In  Morris  v.  Turner,  5  Pa.  L.  J.  465,  the 
court  said :  "It  is  sufficient  that  it  is  a  de- 
mand arising  ex  contract u,  the  amount  of 
which  is  or  can  be  ascertained,  so  as  to  enable 
the  plaintiff  to  aver  it  as  a  sum  certain." 

A  Standard  Furnished.— In  Roelofson  v.  Hatch, 
3  Mich.  277,  Martin,  J.,  said:  "Nor  are  we 
prepared  to  say  that  the  declaration  in  this 
case  does  not  disclose  a  cause  of  action  which 
may  not  be  enforced  by  this  remedy  of  attach- 
ment. There  may  be  cases  of  contract  not 
within  this  remedy,  as,  for  example,  a  breach 
of  promise  to  marry,  where  the  damages  rest 
30  entirely  in  opinion  that  it  would  be  a  sol- 
ecism to  say  the  amount  of  indebtedness 
could  be  sworn  to.  But  again  there  are  many 
contracts  where,  although  the  damages  are 
not  liquidated  in  the  contract,  yet,  by  well- 
established  rules  of  law,  they  are  capable  of 
being  ascertained  definitely  upon  proof  of  the 
facts.  And  to  hold  that  in  all  this  class  of 
cases  the  plaintiff  is  debarred  of  this  remedy 
would  be  to  defeat  in  a  great  measure  the  pur- 
poses sought  to  be  secured  by  its  enactment. 
*  *  *  Without  fully  deciding  this  point, 
which  is  not  necessarily  raised  in  this  case, 
we  see  no  reason  why  a  demand  arising  ex 
contractu,  the  amount  of  which  is  susceptible 
of  ascertainment  by  some  standard,  referable 
to  the  contract  itself,  sufficiently  certain  to 
enable  the  plaintiff,  by  affidavit,  to  aver  it  as 
near  as  may  be,  or  a  jury  to  find  it,  may  not  be 
a  foundation  of  a  proceeding  bv  attachment." 

In  Wilson  v.  Louis  Cook  Mfg.  Co.,  88  N. 
Car.  5,  Ruffin,  J.,  said:  "The  law  as  regards 
this  matter  has  been  recently  and  fully  con- 
sidered in  Price  v.  Cox,  83  N.  Car.  261,  and 
as  it  is  impossible  to  distinguish  the  two  cases 
in  principle  the  conclusion  then  reached 
must  control  us  now.  The  rule  to  be  de- 
duced from  that  case  is  that  an  attachment 
may  be  had  in  support  of  any  demand  aris- 
ing ex  contractu,  the  amount  of  which  is 
ascertained  or  is  susceptible  of  being  ascer- 
tained by  some  standard,  referable  to  the  con- 
tract itself,  sufficiently  certain  to  enable  the 
plaintiff  to  aver  it  in  his  affidavit,  or  a  jury  to 
find  it;  but  not  so  if  the  action  be  one  for  un- 
liquidated damages,  in  which  the  contract 
allegsd  furnishes  no  rule  for  ascertaining 
them,  but  leaves  the  amount  to  remain  alto- 
gether uncertain  until  fixed  by  the  jury,  with- 
out any  definite  rule  of  law  to  direct  them." 
See  also  Clark  v.  Wilson,  3  Wash.  (U.  S.) 
560;  Hoover  v.  Hathaway,  20  D.  C.  591;  Wil- 
son v.  Wilson,  8  Gill  (Md.)  192,  50  Am.  Dec. 
•685;  Warwick  v.  Chase,  23  Md.  154. 


1.  No  Attachment  if  the  Damages  are  Unliqui- 
dated—  United  States. — Clark  v.  Wilson,  3 
Wash.  (U.  S.)  560. 

Alabama. — Hazard  v.  Jordan,  12  Ala.  180. 

Georgia. — Mills- T'.  Findlev,  14  Ga.  230. 

Maryland. — Mears  v.  Adreon,  31  Md.  229. 

New  Jersey. — Brown  v.  Hoy,  16  N.  J.  L. 
157,  Barber  v.  Robeson,  15  N.  J.  L.  17;  Jef- 
fery  v.  Wooley,  10  N.  J.  L.  123;  Cheddicli.  v. 
Ma'rsh,  21  N.  J.  L.  463. 

New  2'ork. — White  v.  Goodson  Type 
Casting,  etc.,  Mach.  Co.,  24  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  411. 

North  Carolina. — Hugg  v.  Booth,  2  Ired. 
L.  (N.  Car.)  2S2  ;  Deaver  v.  Keith,  5  Ired.  L. 
(N.  Car.)  374;  Winfreet1.  Bagley,  102  N.  Car. 
5I5- 

See  also  State  v.  Steibel,  31  Md.  37;  McAl- 
lister v.  Eichengreen,  34  Md.  54;  Williams 
v.  Jones,  38  Md.  555;  Orient  Mut.  Ins.  Co.  v. 
Andrews,  66  Md.  371. 

In  Hough  v.  Kugler,  36  Md.  195,  the  court 
said  that  when  it  is  apparent,  from  an  exami- 
nation of  the  terms  and  conditions  of  the  agree- 
ment, which  are  numerous  and  complicated, 
embracing  many  things  to  be  done  and  per- 
formed by  the  parties  respectively,  that  the 
damages  for  its  breach  are  wholly  unliqui- 
dated and  cannot  be  stated  as  a  fixed  definite 
sum  of  money,  an  attachment  cannot  be  had. 

2.  Exceptional  Cases. — New  Haven  Steam 
Saw-Mill  Co.  v.  Fowler,  28  Conn.  103;  Dir- 
ickson  Showell,  79  Md.  49;  Baumgardner 
v.  Dowagiac  Mfg.  Co.,  50  Minn.  381  ;  Steen 
v.  Norton,  45  Wis.  418. 

Damages  Resulting  from  Crime. — If  the  debt 
was  criminally  contracted  an  attachment  may 
be  had,  though  the  damages  are  unliquidated. 
Sturdevant  v.  Tuttle,  22  Ohio  St.  in  ;  Creas- 
ser  v.  Young,  31  Ohio  St.  57. 

Absconding  Debtors. — An  attachment  may  be 
had  for  unliquidated  damages  when  the  debtor 
has  absconded.  Lenox  v.  Howland,  3  Cai. 
(N.  Y.)  323. 

Action  upon  Attachment  Bond. — And  in  an  ac- 
tion upon  an  undertaking  in  an  attachment 
proceeding  an  attachment  may  issue,  though 
the  amount  of  the  damages  be  not  certain. 
Withers  v.  Brittain,  35  Neb.  436. 

3.  Statutes — California . — 3  Deering's  Anno. 
Codes  and  Stat.,  §  537. 

Colorado. — Rice's  Code  of  Civ.  Pro.,  §  91. 
New  York. — Diossy's  Code  Civ.  Pro. ,  §  635. 
North  Carolina. — Clark's  Code  Civ.  Pro., 
k  347- 

And  see  generally  the  codes  and  statutes  of 
the  several  states. 

4.  Implied  Contracts . — Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382;  New  Haven  Steam  Saw- 
Mill  Co.  v.  Fowler,  28  Conn.  103;  Carland  v. 
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What  Actions  are  Included. — The  question  of  what  is  or  is  not  an  action 

founded  upon  contract  within  the  meaning  of  these  statutes  is  frequently  of 
very  great  importance,  and  has  been  often  adjudicated.1 

Corporate  Indebtedness  -  Subscription  to  Capital  Stock. — It  has  been  decided  that  an 
action  against  the  stockholder  of  an  insolvent  corporation,  for  the  amount 
of  the  corporate  indebtedness  for  which  he  is  liable,  is  based  upon  contract  ;* 
and  so  is  an  action  to  recover  the  balance  of  a  subscription  to  the  capital 
stock  of  the  corporation.3 

Goods  Fraudulently  Obtained.  —  It  has  been  held  that  an  action  to  recover  the 
value  of  goods  fraudulently  obtained  is  one  founded  on  contract.4 

Breach  of  Contract  of  Marriage. — It  seems  to  be  the  better  doctrine,  that  in  an 
action  for  damages  for  breach  of  promise  of  marriage  an  attachment  cannot 
be  issued.5 

Actions  upon  Judgments. — The  authorities  are  not  agreed  as  to  whether  or  not 
an  action  upon  a  judgment  is  an  action  based  upon  a  contract  which  will 
justify  the  issuing  of  an  attachment.6 

Direct  Payment  of  Money. — In  a  few  of  the  states  the  statutes  authorize  this 
process  in  actions  upon  contracts  for  the  direct  payment  of  money.17  Upon 
these  statutes,  although  they  are  very  similar,  the  courts  have  placed  rather 
inharmonious  constructions,  it  having  been  held  that  an  action  upon  an 
administrator's  bond  would  not  justify  an  attachment,8  but  that  an  action 
upon  a  bail  bond  9  or  upon  the  bond  of  a  county  official 10  would.    And  in  one 


Cunningham,  37  Pa.  St.  228;  Morris  v.  Tur- 
ner, 5  Pa.  L.  T.  465  ;  Stiff  v.  Fisher,  2  Tex.  Civ. 
App.  346;  Elliott  v.  Jackson,  3  Wis.  649. 

In  Hunt  v.  Norris,  4  Martin  (La.)  517,  the 
court  said  :  "  But  we  have  already  shown  that 
no  distinction  ought  to  be  made  between  an 
express  and  an  implied  contract,  and  do  there- 
fore conclude  that  it  may  be  properly  and 
safely  laid  down  as  a  general  rule  that  all 
obligations  arising  from  contracts,  either  ex- 
press or  implied,  either  for  the  payment  of 
money  or  the  delivery  of  goods,  create  a  debt 
on  the  part  of  the  obligor  for  which  an  at- 
tachment may  issue  whenever  the  amount 
may  be  fairly  ascertained  by  the  oath  of  the 
obligor." 

1.  What  Is  an  Action  of  Contract — United 
States.— Pollard  v.  Dwight,  4  Cranch  (U.  S.) 
421 ;  Seeley  v.  Missouri,  etc.,  R.  Co.,  39  Fed. 
Rep.  252;  Doblinger  v.  Dickson,  71  Fed. 
Rep.  635. 

Alabama. — Tennessee  River  Transp.  Co., 
v.  Kavanaugh,  93  Ala.  324. 

California. — Santa  Clara  Valley  Peat  Fuel 
Co.  v.  Tuck,  53  Cal.  304;  Donnelly  v.  Stru- 
even,  63  Cal.  182 ;  Flagg  y.  Dare,  107  Cal.  482. 

Illinois. — Humphreys  v.  Matthews,  11  111. 
471. 

Kansas. — Treadway  v.  Ryan,  3  Kan.  437. 

Louisiana. — Crane  v.  Lewis,  4  La.  Ann.  320. 

Maryland. — Arrants  v.  Dumagin,  1  Har. 
&  M.  (Md.)  218. 

Nebraska. — Cheney  v.  Straube,  35  Neb.  521. 

New  York.  —  Remington  Paper  Co.  v. 
O'Dougherty,  32  Hun  (N.  Y.)  255. 

Tennessee. — Runyan  v.  Morgan,  7  Humph. 
(Tenn.)  210. 

Virginia. — Peter  v.  Butler,  1  Leigh  (Va.) 
285. 

2.  Kennedy  v.  State  Sav.  Bank,  97  Cal.  93, 
33  Am.  St.  Rep.  163;  Northern  Nat.  Bank  v. 
Maumee  Rolling-Mill  Co.,  2  Ohio  Dec.  67. 


3.  Kohler  v.  Agassiz,  99  Cal.  9. 

4.  Littlejohn  v.  Jacobs,  66  Wis.  600. 

6.  Barnes  v.  Buck,  1  Lans.  (N.  Y.)  268: 
Price  v.  Cox,  83  N.  Car.  261.  See  Roelofson 
v.  Hatch,  3  Mich.  277;  Morton  v.  Pearman, 
28  Ga.  323. 

In  New  York  the  right  to  attachment  is  by 
statute  excluded  in  cases  of  breach  of  contract 
of  marriage.  Diossy's  Code  of  Civ.  Pro., 
$  635,  subs.  1. 

6.  Judgments — Cases  Holding  that  Attach- 
ment should  be  Issued. — Young  v.  Cooper, 
59  111.  121;  Johnson  v.  Butler,  2  Iowa  535; 
Meyer  v.  Brooks  (Oregon  1896),  44  Pac.  Rep. 
281 ;  Nashua  First  Nat.  Bank  v.  Van  Vooris 
(S.  Dak.  1895),  62  N.  W.  Rep.  378. 

Contra. — Gutta  Percha,  etc.,  Mfg.  Co.  v. 
Houston,  108  N.  Y.  276,  2  Am.  St.  Rep.  412. 
And  see  Oakley  v.  Aspinwall,  1  Duer  (N. 
Y.)  1. 

In  Johnson  v.  Williams,  82  Ky.  45,  it  was 
held  that  an  attachment  cannot  be  had  upon 
a  judgment  during  the  pendency  of  an  appeal 
in  the  action,  in  which  the  judgment  was 
obtained,  and  after  a  supersedeas  bond  had 
been  given. 

Attachment  Directly  upon  a  Judgment. — It 
has  been  held  that  an  attachment  may  be  had 
upon  the  transcript  of  a  judgment  obtained  in 
another  state.  Cockey  v.  Milne,  16  Md.  200; 
Clark  v.  Conner,  2  Strobh.  L.  (S.  Car.)  346. 

7.  California. — 3  Deering's  Anno.  Codes 
and  Stat.,  §  537;  Flagg  v.  Dare,  107  Cal.  482. 

Colorado. — Rice's  Code  of  Civ.  Pro., 
91,  92,  subs.  13;  Breene  v.  Merchants',  etc., 
Bank,  ri  Colo.  97;  Stuyvesant  v.  Western 
Mort,  etc.,  Co.  (Colo.  1895),  43  Pac.  Rep.  144. 

Oregon. — 1  Hill  Anno.  Stat.,  4  '44;  Suks- 
dorff  v.  Bigham,  13  Oregon  369. 

8.  People  v.  Boylan,  25  Fed.  Rep.  594. 

9.  San  Francisco  v.  Brader,  50  Cal.  506. 

10.  Monterey  County  v.  McKee,  51  Cal.  255. 
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of  these  jurisdictions  the  court  held  that  if  the  action  was  founded  upon  an 
appeal  bond  an  attachment  might  be  had  ; 1  and  in  another  state  it  was 
held<«otherwise.2 

Place  of  Payment  Material. — If,  as  is  the  case  in  some  jurisdictions,  the  statute 
provides  that  in  order  to  obtain  an  attachment  in  an  action  ex  contractu  the 
contract  must  be  made  in  or  be  payable  in  the  state,  then  it  must  be  expressly 
stipulated  in  the  contract  that  it  is  so  payable  if  made  elsewhere.3 

Secured  Debts. — In  most  states  the  fact  that  the  debt  for  which  the  action  is 
brought  is  secured  by  a  mortgage,  lien,  or  pledge  is  no  reason  why  an  attach- 
ment should  not  be  obtained.4  But  in  certain  jurisdictions  there  can  be  no 
attachment  in  an  action  for  a  debt  which  is  thus  secured.5 

Where  Security  Is  Worthless  or  has  been  Delivered  Up. — But  if  the  security  has  become 
worthless,  without  any  default  on  the  part  of  the  creditor,6  or  has  been  given 
up  by  the  creditor  and  accepted  by  the  debtor,7  an  attachment  may  be  had. 

A  Vendor  of  Real  Estate  cannot  obtain  an  attachment  in  order  to  secure  the 
price  of  the  land,  so  long  as  it  remains  the  property  of  his  vendee,8  but  if  it 
be  conveyed  by  the  vendee  to  a  third  party  an  attachment  may  be  had.9 

3.  Actions  ex  Delicto — a.  In  General. — It  may  be  stated  as  a  general  rule, 
that  in  the  absence  of  any  statutory  enactment  no  attachment  can  be  had  in 
actions  for  damages  arising  from  tort,  but  only  in  those  founded  upon  con- 
tract.10    And  therefore  it  has  been  held  that  no  attachment  can  be  had  in 


1.  Hathaway  v.  Davis,  33  Cal.  165. 

2.  Hurd  v.  McClellan,  14  Colo.  213,  1  Colo. 
App.  328. 

3.  Place  of  Payment. — 3  Deering's  Anno. 
Codes  and  Stat.,  k  537;  Dulton  v.  Shelton,  3 
Cal.  206;  Eck  v.  Hoffman,  55  Cal.  501,  1 
Hill's  Anno.  Laws  1892,  §  144;  Trabant  v. 
Rummell,  14  Oregon  17. 

4.  Secured  Debts  —  Authorities  Holding  At- 
tachment may  Issue — Louisiana. — Sandel  v. 
George,  18  La.  Ann.  526. 

Maine. — Whitney  v.  Farrar,  51  Me.  418; 
Libby  v.  Cushman,  29  Me.  429. 

Massachusetts. — Buck  v.  Ingersoll,  11  Met. 
(Mass.)  226;  Whitwell  v.  Brigham,  19  Pick. 
(Mass.)  117. 

New  Hampshire. — Homer  v.  Falconer,  60 
N.  H.  203. 

South  Dakota. — Deering  v.  Warren,  1  S. 
Dak.  35. 

Texas. — Branshaw  v.  Tinsley,  4  Tex.  Civ. 
App.  131. 

5.  Secured  Debts  —  Authorities  Holding  that 
Attachment  may  Not  Issue — California. — Code 
of  Civil  Pro.,  §  537;  Beaudry  v.  Vache,  45 
Cal.  3;  Kinsey  v.  Wallace,  36  Cal.  462. 

Idaho.  —  Rev.  Stat.,  §  4303;  Willman  v. 
Freidman  (Idaho  1893),  35  Pac.  Rep.  37. 

Montana. — Revised  Stat.  1887,  §  187. 

Oregon. —  i  Hill's  Annotated  Laws  1892, 
k  144- 

6.  Security  Worthless. — Barbieri  -'.  Ramelli, 
84  Cal.  154. 

In  Page  v.  Latham,  63  Cal.  75,  it  was  held 
that  the  fact  that  a  mortgage  given  to  secure 
a  debt  had  become  valueless  from  the  lapse  of 
time  was  not  a  good  ground  for  attachment. 

Security  Originally  Valueless. — But  if  the  se- 
curity was  without  value  at  the  time  that  it 
was  taken  no  attachment  can  be  had  on  the 
ground  of  depreciation  in  Value.  Barbieri  v. 
Ramelli,  84  Cal.  154. 

7.  Woody  v.  Jamieson    (Idaho    1895),  40 


Pac.  Rep.  61 ;  Parberry  v.  Woodson  Sheep 
Co.  (Mont.  1896),  45  Pac.  Rep.  278. 

8.  Hill  -'.  Grigsby,  32  Cal.  55;  Gessner  v. 
Palmateer,  89  Cal.  89. 

9.  Porter  v.  Brooks,  35  Cal.  199. 

10.  General  Rule — Action  must  be  Based  on 
Contract — United  States. — Fisher  v.  Conse- 
qua,  2  Wash.  (U.  S.)  382. 

Illinois.— Firebaugh  v  Hall,  63  111.  81. 

Louisiana. — Turner  v.  Collins,  1  Martin  N. 
S.  (La.)  369;  Greiner  v.  Prendergast,  3  La. 
Ann.  376;  Prewitt  v.  Carmichael,  12  La.  Ann. 
110;  Childs -'.  Wilson,  15  La.  Ann.  512;  West 
v.  Chew,  18  La.  Ann.  630. 

Mississippi . — Fellows  v.  Brown,  38  Miss. 
541.    See  Nethery  v.  Belden,  66  Miss.  490. 

New  York. — Saddlesvene  v.  Arms,  32  How. 
Pr.  (N.  Y.  Supreme  Ct.)  280;  Crossman  v. 
Lindsley,  42  How.  Pr.  (N.  Y.  Supreme  Ct.) 
107;  Knapp  Meigs,  11  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  405. 

North  Carolina. — Minga  v.  Zollicoffer,  I 
Ired.  L.  (N.  Car.)  278. 

Oregon. — Sheppard  v.  Yocum,  11  Oregon 
234- 

Pennsylvania. — Porter  v.  Hildebrand,  14 
Pa.  St.  131 ;  Jacoby  t-.Gogell,  5  S.  &  R.  ( Pa.)  450. 

Texas. — El  Paso  Nat.  Bank  Fuchs  (Tex. 
J896),  34  S.  W.  Rep.  206,  overruling  (Tex. 
Civ.  App.  1895),  34  S.  W.  Rep.  203,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (rst  ed.)  175; 
Hochstadler  v.  Sam,  73  Tex.  315. 

Vermont. — Barker  v.  Esty,  19  Vt.  131. 

Virginia. — Dunlop  v.  Keith,  1  Leigh  (Va.) 
430,  19  Am.  Dec.  755. 

Wisconsin . — Zechman  v.  Haak,  85  Wis.  656. 

In  Elliott  v.  Jackson,  3  Wis.  649,  Smith,  J., 
said:  "  The  proceeding  by  attachment,  with 
all  its  safeguards,  is  at  best  a  violent  remedy, 
and  we  are  not  disposed  to  give  to  the  statute 
a  more  liberal  construction  than  a  fair  inter- 
pretation of  its  letter  demands.  The  very 
essence  of  the  statute  is  that  to  authorize  a 
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an  action  of  trespass  for  damages  for  the  taking  and  carrying  away  of  per- 
sonalty ;  1  nor  in  actions  for  damages  based  upon  the  negligence  of  the 
defendant.* 

Waiver  of  the  Tort. — But  it  has  been  held  that  in  certain  cases  the  tort  might 
be  waived  and  an  action  of  contract  brought,  and  in  that  event  an  attach- 
ment will  issue.3  And  attachment  has  been  granted  in  actions  brought  to 
recover  money  won  at  gambling,4  and  for  damages  for  seduction.5 

Attachment  Allowed  hy  Statute. — And  in  some  jurisdictions  this  process  may  be 
had  in  any  civil  action  for  a  money  demand,  no  matter  whether  it  arose  in 
tort  or  upon  contract.6 

b.  Debts  and  Obligations  Criminally  Contracted  or  Incurred.— 
In  some  states  the  fact  that  the  debt  or  obligation  for  which  the  suit  was 
brought  was  criminally  contracted  is  a  ground  for  issuing  an  attachment.7 


proceeding  by  attachment  the  cause  of  action 
must  be  an  indebtedness  over  and  above  all 
legal  set-offs,  and  that  the  same  is  due  upon  a 
contract,  express  or  implied.  This  case  is 
too  clear  to  admit  of  a  doubt.  Neither 
the  affidavit  nor  the  declaration  set  forth 
a  contract,  or  a  state  of  facts  from  which  a 
contract  may  be  legally  implied.  The  affi- 
davit pursues  the  words  of  the  statute,  and 
therefore  the  justice  was  authorized  to  issue 
the  writ.  But  whenever  it  appeared,  either 
from  the  declaration  or  the  evidence,  that  the 
true  cause  of  action  was  not  an  indebtedness 
due  upon  a  contract,  express  or  implied,  it 
became  his  duty  to  dismiss  the  case.  It 
ought  not  to  be  permitted  a  plaintiff  to  bring 
suit  by  attachment,  the  subject-matter  of 
which  is  a  tort,  and  nothing  else,  merely 
because  he  may  have  made  an  affidavit  in 
pursuance  of  the  statute,  so  as  to  entitle 
him  to  the  writ,  and  then  proceed  to  trial  and 
judgment  after  the  real  cause  of  action  is 
apparent.  This  would  be  perpetrating  a 
fraud  upon  the  law.  The  object  of  the  stat- 
ute is  to  restrict  the  use  of  the  word  attach- 
ment to  cases  of  indebtedness  founded  upon 
contract,  in  which  the  amount  may  be  clearly 
ascertained  and  verified  by  the  creditor.  But 
if  a  trespass  or  wrongful  conversion  may  be 
converted  into  assumpsit  at  will,  and  the 
aggrieved  party  be  permitted  to  swear  to  his 
own  estimate  of  his  damages,  as  an  indebted- 
ness which  the  law  implies  the  alleged  tort- 
feasor has  promised  to  pay,  the  statute  may,  in 
nearly  all  cases,  be  evaded,  and  its  wholesome 
restrictions  rendered  entirely  nugatory." 

1.  Action  of  Trespass. — Tabor  v.  Big  Pitts- 
burg Consol.  Silver  Min.  Co.,  14  Fed.  Rep. 
636;  Shaffer  v.  Mason,  43  Barb.  (N.  Y.)  501. 
See  Ferris  v.  Ferris,  25  Vt.  100. 

2.  Actions  Based  on  Negligence. — Griswold  v. 
Sharpe,  2  Cal.  17;  Atlantic  Mut.  Ins.  Co.  v. 
McLoon,  48  Barb.  (N.  Y.)  27.  But  see  New 
Haven  Steam  Saw-Mill  Co.  v.  Fowler,  28  Conn. 
103;  Hunt?;.  Norris, 4  Martin  (La.)  517;  Penn- 
sylvania R.  Co.  v.  Peoples,  31  Ohio  St.  537. 

'  3.  Waiver  of  the  Tort. — Westcott  v.  Sharp, 
50  N.  J.  L.  392;  Pennsylvania  R.  Co.  v. 
Peoples,  31  Ohio  St.  537;  Gould  v.  Baker, 
(Tex.  Civ.  App.  1896),  35  S.  W.  Rep.  708, 
citing!  Am.  and  Eng.  Excyc. of  LAW(ist  ed.) 
895;"Elwell  v.  Martin,  32  Vt.  217.  See  Neth- 
ery  v.  Belden,  66  Miss.  490. 

Larceny. — It  was  held  in  Piscataqua  Bank  v. 


Turnley,  1  Miles  (Pa.)  312,  that  even  if  an 
action  could  be  brought  to  recover  the  value  of 
goods  which  had  been  stolen,  no  attachment 
could  be  had. 

Embezzlement. — In  Farmers'  Nat.  Bank  v. 
Fonda,  65  Mich.  533,  Campbell,  C.  J.,  said: 
"  It  is  not  claimed  that  where  money  has 
been  held  and  appropriated  wrongfully  as- 
sumpsit will  not  lie;  but  the  claim  is  that  the 
attachment  law  only  refers  to  actual  and 
direct  contract  relations,  and  does  not  apply 
where  the  contract  is  made  such  by  legal  in- 
tendment only.  *  *  *  It  would  not  be  going 
very  far  to  hold  that  the  appropriation  of 
these  moneys  now  sued  for  was  a  violation  of 
defendant's  contract  of  employment.  Under 
our  statutes  there  can  be  no  embezzlement 
by  a  private  person  that  does  not  get  its 
definition  from  a  violation  of  the  duties  of  his 
employment,  which  is,  between  private  per- 
sons, always  a  contract  relation.  A  decla- 
ration setting  out  the  employment,  and  the 
duty  of  paying  over  moneys,  and  a  failure  to 
do  so,  would  be  a  very  plain  case  of  suit 
directly  on  contract.  The  fact  that  the  fail- 
ure has  been  in  some  cases  made  criminal 
does  not  destroy  its  contract  relations.  But 
it  is  sufficient  to  say  that  when  the  statute 
gives  the  remedy  in  cases  of  express  and  im- 
plied contract  we  have  no  authority  to  graft 
an  exception  on  the  statute,  and  hold  that 
there  are  differences  in  implied  contracts,  and 
that  where  an  action  of  tort  will  lie  the  fact 
that  assumpsit  will  also  lie  does  not  make  the 
case  one  of  contract." 

4.  Jenks  v.  Richardson,  71  Fed.  Rep.  365. 
But  see  Babcock  v.  Briggs,  52  Cal.  502. 

5.  Graves  v.  Strozier,  37  Ga.  32. 

6.  Statutes. — Hadley  v.  Bryars,  58  Ala.  139; 
Davidson  v.  Owens,  5  Minn.  69;  Pearson  -'. 
Gillett,  55  Mo.  App.  312.  See  McDonald  v. 
Forsyth,  13  Mo.  549;  Finlay  v.  Bryson,  84 
Mo.  664;  Houston  v.  Woolley,  37  Mo.  App. 
15  ;  Deering  v.  Collins,  38  Mo.  App.  80;  Swan 
v.  Roberts,  2  Coldw.  (Tenn. )  153. 

7.  Liabilties  Criminally  Incurred — Statutes. — 
"  Where  the  damages  for  which  the  action  is 
brought  are  for  injuries  arising  from  the  com- 
mission of  some  felony  or  misdemeanor,  or  for 
the  seduction  of  any  female,"  an  attachment 
may  be  had.  1  Rev.  Stat,  of  Missouri,  §  521, 
subs.  12  ;  Deering  v.  Collins,  38  Mo.  App.  So; 
Taylor's  Annotated  Code  of  Practice  (Kan.), 
§  190,  subs.  10. 
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c.  Wrongful  Conversion. — An  action  for  damages  for  the  wrongful 
conversion  of  personal  property  will  support  an  attachment  in  some  of  the 
states.1  "* 

d.  Injury  to  Property. — It  is  provided  in  some  jurisdictions  that  in  a 
suit  to  recover  damages  resulting  from  an  injury  to  property  this  remedy 
may  be  employed.2 

e.  Penalty  for  Liquor  Selling. — Under  a  Mississippi  statute,  in  an 
action  to  recover  the  penalty  for  the  violation  of  a  statute  which  forbids  any 
person  to  sell  or  give  away  unlawfully  intoxicating  liquors  at  his  place  of 
business,  an  attachment  can  be  had.3 

4.  Equitable  Actions. — Generally  speaking,  attachment  is  not  a  proper 
remedy  in  actions  of  an  equitable  nature  ;4  but  it  has  been  held  in  several  of 
the  states  that  under  their  respective  statutes  this  process  is  provided  for 
in  equitable  as  well  as  legal  actions.5 

5.  Actions  to  Enforce  a  Lien. — By  statute,  in  some  states,  the  landlord  may 
invoke  the  aid  of  the  process  of  attachment  to  enforce  his  lien  for  rent ; 6  and 


Under  the  statutes  of  Ohio  and  Nevada  an 
attachment  will  issue  when  the  debt  was 
fraudulently  or  criminally  contracted.  2  Ohio 
Rev.  Stat.,  §  5521,  subs.  9;  Nevada  Stat. 
1887,  p.  55. 

Assault  and  Battery. — It  has  been  held  under 
this  provision  of  the  Ohio  statute,  that  in 
an  action  brought  to  recover  damages  for  an 
assault  and  battery  an  attachment  may  be 
issued.  Sturdevant  v.  Tuttle,  22  Ohio  St.  in  ; 
Kirk  v.  Whitaker,  22  Ohio  St.  115;  Creasser 
v.  Young,  31  Ohio  St.  57. 

Malicious  Prosecution. — But  it  has  been  held 
that  an  action  for  damages  for  malicious  pros- 
ecution will  not  justify  an  attachment.  Glid- 
den,  etc.,  Varnish  Co.  v.  Joy,  8  Ohio  Cir.  Ct. 
Rep.  157. 

Rape. — And  under  the  Nevada  statute  it 
has  been  held  that  the  defendant  was  liable  to 
an  attachment  in  an  action  brought  for  dam- 
ages caused  by  the  rape  of  the  daughter  of  the 
plaintiff.    Kuehn  v.  Paroni,  20  Nev.  203. 

1.  Statutes  as  to  Wrongful  Conversion — New 
York. — Diossy's  Code  Civ.  Pro.,  §  635. 

North  Carolina. — Clark's  Code  Civ.  Pro., 
§  347- 

South  Carolina. — Code  of  Civ.  Pro.,  §  248. 

See  generally  the  codes  and  statutes  of  the 
several  states. 

Wrongful  Detention. — In  Barry  v.  Fisher,  8 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  369,  it  was 
held  that  an  attachment  would  issue  in  an  ac- 
tion for  damages  for  the  detention  of  personal 
property,  as  for  a  wrongful  conversion. 

2.  Injury  to  Propsrty. — New  York  Code  Civ. 
Pro.,  635,  3343,  amended  by  Act  of  1845, 
c.  578. 

Cools  Fraudulently  Obtained — New    York  — 

This  writ  will  issue  in  an  action  to  recover  the 
value  of  goods  obtained  by  fraud  or  fraudu- 
lent representations.  Weiller  v.  Schreiber, 
'63  How.  Pr.  (N.  Y.  Supreme  Ct.)  491;  Bo- 
g&rtv.  Dart,  25  Hun  (N.  Y.)  395;  Whitney 
v.  Hirsch,  39  Hun  (N.  Y.)  325;  Campion 
Card,  etc.,  Co.  v.  Searing,  47  Hun  (N.  Y.) 
237.  See  also  Winner  v.  Von  Minden,  27 
Hun  (N.  Y.)  2^4;  Roome  v.  Jennings,  61  N. 
Y.  Super.  Ct.  361. 

Alienation  of  Affection — New  York. —  Under 
3  C.  of  L.— 13  1 


this  statute,  as  amended,  an  attachment  may 
be  had  in  an  action  for  damages  for  any  in- 
jury to  person  or  property  in  consequence  of 
negligence,  fraud,  or  other  wrongful  act;  and 
so  it  has  been  held  that  this  writ  will  issue  in 
a  suit  for  damages  for  alienation  of  affection. 
Rouge  v.  Rouge,  2  N.  Y.  Ann.  Cas.  376. 

Injury  to  Gas  Pipes — North  Carolina. — In  New- 
bern  Gas  Light  Co.  v.  Lewis  Mercer  Const. 
Co.,  113  N.  Car.  549,  the  statute  was  held  to 
apply  to  an  action  for  an  injury  to  the  gas 
pipes  of  the  plaintiff  caused  by  the  laying  of 
a  sewerage  system  by  the  defendant.  See 
Webb  v.  Bowler,  5  Jones  L.  (N.  Car.)  362. 

Slander — South  Carolina. — In  Sargeant  v. 
Helmbold,  Harp.  L.  (S.  Car.)  219,  it  was 
held  that  attachment  could  not  be  obtained 
in  an  action  for  slander  under  the  statute  of 
that  state. 

3.  Adams  v.  Johnson,  72  Miss.  896.  See 
generally  the  title  Intoxicating  Liquors. 

4.  Actions  of  Equitable  Character — General 
Rule. — Shiel  v.  Patrick,  59  Fed.  Rep.  992 ; 
Beach  v.  Baldwin,  14  Mo.  597 ;  Bachman  v. 
Lewis,  27  Mo.  App.  81  ;  Brumback  v.  Wein- 
stein,  37  Mo.  App.  520,  overruling  Frank  v. 
Siegel,  9  Mo.  App.  4H7  ;  Lackland  v.  Garesche, 
56  Mo.  267;  Beyer  -'.  Continental  Trust  Co., 
63  Mo.  App.  521  ;  Ebner  v.  Bradford,  3  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  248;  Thoring- 
ton  v.  Merrick,  101  N.  Y.  5. 

5.  Statutes  Authorizing  Attachments  in  Equit- 
able Actions. — McKenzie  v.  Bentley,  30  Ala. 
139;  Ware  v.  Seasongood,  92  Ala.  152; 
American  Land  Co.  v.  Grady,  33  Ark.  550; 
Tucker  v.  Edwards,  71  Ga.  602;  Crouch  v. 
Crouch,  9  Iowa  269;  Curry  v.  Allen,  55  Iowa 
318;  Graham  v.  Merrill,  5  Coldw.  (Term.)  622. 
See  Buck  -'.  Bransford,  58  Ark.  289. 

6.  Attachment  for  Landlord's  Rent. — Tignor 
v.  Bradley,  32  Ark.  781  ;  Randolph  v.  Mc- 
Cain, 34  Ark.  696;  Rotzler  v.  Rotzler,  46 
Iowa  189;  Flower  v.  Skipwith,  45  La.  Ann. 
895 ;  Smith  v.  Jones,  65  Miss.  276;  Crawford 
v.  Coil,  69  Mo.  588;  Il'affey  v.  Miller,  6  Gratt. 
(Va.)  454.  See  Herbert  v.  Ward,  1  Cranch 
(C.  C.)  30;  Brocket  v.  Johns,  1  Cranch  (C. 
C.)  100.  See  generally  the  title  Landlord 
and  Tenant. 
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Attachments  may  be  Had. 


Other  liens  arc  sometimes  enforced  by  this  means.1 

6.  Actions  for  Debts  Not  Due. — In  some  states  an  attachment  may  be  had  upon 
certain  specific  grounds,  though  the  debt  or  obligation  upon  which  the  action 
is  brought  is  not  due.2  But  the  particular  grounds  named  in  the  statute  must 
exist  before  this  process  can  be  obtained.3  The  debt  must  be  one  about 
which  there  is  no  uncertainty  or  contingency,  but  which  will  certainly  be- 
come due  in  the  future,  and  therefore  the  indorser  of  a  promissory  note  or  the 
acceptor  of  a  bill  of  exchange  cannot  obtain  an  attachment  until  the  note  or 
bill  has  matured.*    When  an  attachment  is  obtained  before  the  debt  is  due, 


1.  Attachment  for  Other  Liens. — McKinney 
v.  Benagh,  4S  Ala.  358;  Bryant  v.  Warren,  51 
N.  H.  213. 

2.  Statutes — Before   Maturity  of  the  Debt — 

Alabama, — Code  1886,  §  2929;  Russell  v. 
Gregory,  62  Ala.  454. 

California. — It  has  been  decided  in  this 
state  that  there  can  be  no  attachment  for  a 
debt  not  due.  Davis  v.  Eppinger,  18  Cal. 
379,  79  Am.  Dec.  184.  See  Patrick  v.  Mon- 
tader,  13  Cal.  435. 

Colorado. — Rice's  Code,  §  94. 

Florida. — When  the  debt  for  which  the 
action  is  brought  is  not  due,  but  will  be  due 
in  nine  months  thereafter,  an  attachment 
may  be  had  if  the  defendant  is  removing 
property  out  of  the  state,  or  is  fraudulently 
disposing  of  property  to  avoid  the  payment 
of  debts.  Rev.  Stat.,  §  1638;  Zinn  v.  Dzia- 
lynski,  13  Fla.  597. 

Georgia. — Code  1882,  §  3275 ;  Levy  v. 
Millman,  7  Ga.  167. 

Illinois. — There  can  be  no  attachment  in 
this  state,  unless  part  of  the  debt  is  due. 
Schilling  v.  Deane,  36  111.  App.  513. 

Iowa. — Revised  Code  1888,  §  2956;  Dan- 
forth  v.  Carter,  1  Iowa  546;  Brace  v.  Grady, 
36  Iowa  352;  Bacon  v.  Marshall,  37  Iowa 
581. 

Louisiana. — Garland's  Rev.  Code  of  Pro., 
§  244;  Blanchard  v.  Grousset,  1  La.  Ann.  96; 
Barriere  v.  Feste,  9  La.  Ann.  535. 

Mississippi. — Annotated  Code,  §  142  ;  Yale 
v.  McDaniel,  69  Miss.  337. 

Missouri. — 1  Rev.  Stat.,  §  521;  Ellis  v. 
Harrison,  104  Mo.  270. 

Ohio. — 2  Rev.  Stat.,  §  5564;  Bannin  v. 
Smith,  2  Disney  (Ohio)  436. 

Pennsylvania. — M'Cullousrh  V.  Grishob- 
ber,  4  W.  &  S.  (Pa.)  201 ;  Coates  v.  White, 
15  Phila.  (Pa.)  295;  Jones  v.  Brown,  3  Pa. 
Dist.  Rep.  294;  Lewis  v.  Lehman,  2  Lack. 
Leg.  N.  (Pa.)  101. 

Soul//  Dakota. — Compiled  Law,  §  5014; 
Deering  v.  Warren,  1  S.  Dak.  35 ;  Foley- 
Wadsvvorth  Implement  Co.  v.  Porteous  (S. 
Dak.  1895),  65  N.  W.  Rep.  429. 

Texas.— Sayles'  Civil  Stat.,  art.  155;  Cox 
v.  Reinhardt,  41  Tex.  591. 

Washington. — 2  Hill's  Anno.  Stat,  and 
Codes,  §  290;  Cox  v.  Dawson,  2  Wash.  381. 

3.  Gowan  v.  Hanson,  55  Wis.  341. 

4.  Debt  must  Actually  Exist — Contingent  Lia- 
bility.— Blacks.  Zacharie,  3  How.  (U.  S.)  510; 
Moore  v.  Dickerson,  44  Ala.  485  ;  Tanner,  etc., 
Engine  Co.  v.  Hall,  22  Fla.  391 ;  Monroe  v. 
Bishop,  29  Ga.  159;  Young  v.  Broadbent,  23 
Iowa  539;  Dennison  v.  Soper,  33  Iowa  183; 


Shannon  v.  Langhorn,  9  La.  Ann.  526;  Dene- 
gre  v.  Milne,  10  La.  Ann.  324;  H.  B.  Claflin 
Co.  f.  Feibelman,  44  La.  Ann.  518. 

In  Benson  v.  Campbell,  6  Port.  (Ala.)  455, 
where  the  plaintiff,  being  a  surety  for  a  debt, 
sought  an  attachment,  the  court  said  :  "  Under 
our  attachment  laws  a  plaintiff  must  show  that 
the  defendant  is  indebted  to  him  in  a  sum  of 
money  past  due,  or  else  in  a  sum  of  money  to 
be  paid  at  a  future  day.  In  the  case  at  bar  the 
writ  does  not  disclose  an  indebtedness  by  the 
plaintiff  in  error  to  the  defendant,  but  merely  a 
possibility  that  the  former  will  be  indebted  to 
the  latter,  a  possibility  depending  upon  a  con- 
tingency which  may  never  happen,  the  dis- 
honor of  a  draft  for  the  payment  of  which 
the  defendant  was  a  surety." 

In  Read  -•.  Ware,  2  La.  Ann.  498,  it  was 
held  the  mere  fact  that  the  debt  was  not  due, 
if  it  existed,  did  not  dissolve  the  attachment, 
but  that  a  creditor  who  accepted  a  draft  of  his 
debtor,  payable  at  a  future  day,  and  which  was 
discounted  by  a  bank,  and  the  proceeds  of  which 
were  used  by  the  creditor  to  extinguish  the 
debt  due  him,  could  not  obtain  an  attachment 
before  the  draft  became  due.  The  holder  of 
the  draft  is  the  creditor. 

In  Henderson  v.  Thornton,  37  Miss.  448,  75 
Am.  Dec.  70,  Handy,  J.,  said  :  "In  order  to 
entitle  a  party  to  an  attachment  it  is  abso- 
lutely necessary  that  he  should  have  a  subsist- 
ing debt  against  the  party  whose  property  he 
attaches.  This  is  required  not  only  with  ref- 
erence to  the  rights  of  the  debtor,  but  it  is  a 
matter  in  \yhich  other  creditors  of  the  debtor 
are  concerned.  The  debtor's  property  is  re- 
sponsible for  the  debts  which  he  owes  at  the 
time  of  issuing  attachments  against  him;  and 
the  creditors  then  having  debts  have  the 
right  to  have  it  applied  to  the  payment  of 
their  debts.  It  would  be  absurd  to  suppose 
that  persons  not  then  creditors  had  any  such 
right  at  that  time.  If  then  a  party  who  is  not 
then  a  creditor,  but  is  shown  only  to  have  be- 
come so  afterwards,  asserts  his  claim  as  a 
present  creditor,  and  issues  his  attachment 
against  the  debtor's  property,  which  is  not 
sufficient  to  pay  that  and  the  attachments  of 
other  creditors  founded  on  valid  debts  then 
subsisting,  it  is  plain  that  his  claim  would  be 
a  fraud  in  law,  and  operate  to  the  injury  of 
the  other  creditors,  if  his  attachment  was 
prior  in  time  to  those  of  the  other  creditors. 
It  would  be  to  deprive  them  of  the  right  which 
they  had  by  law  to  have  their  debtor's  prop- 
erty applied  to  their  debts,  by  appropriating 
it  to  his  debt  when  he  had  no  legal  right  to 
do  so." 
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no  judgment  can  be  then  had,  but  the  debt,  must  first  mature.1 

VI.  Grounds  for  Attachment — 1.  In  General. — The  grounds  for  attachment, 
being  in  all  cases  statutory,  vary  considerably  in  their  details  in  the  various 
states,  but  the  principal  grounds  for  which  this  process  may  be  had  are 
substantially  the  same  in  the  different  jurisdictions.2  Because  it  is  an 
extraordinary  remedy  it  must  be  strictly  construed,  and  only  resorted  to  in 
cases  clearly  within  the  provision  of  the  law.3  And  it  has  been  frequently 
held  that  the  mere  insolvency  of  the  debtor  is  not  a  sufficient  ground  for 
an  attachment.4  At  least  one  of  the  causes  enumerated  in  the  statute  must 
exist  at  the  time  that  the  attachment  is  sought.5 

Nonresident  Creditor. — Any  creditor,  even  though  he  be  a  nonresident,  may 
attach  his  debtor's  property  upon  any  of  the  statutory  grounds.6' 

"Person"  Includes  "Corporation." — In  attachment  statutes  corporations  are 
included  in  the  term  "  person,"  and  for  any  of  the  statutory  grounds  attach- 
ment may  be  obtained  against  them.7 

2.  Absent,  Absconding,  or  Concealed  Debtors. — The  departure  of  the  debtor 
from  the  state,  or  the  fact  that  he  keeps  himself  concealed  therein  for  the 
purpose  of  defrauding  his  creditors  or  avoiding  service  of  summons,  is  one  of 
the  usual  grounds  for  attachment.  And  in  such  statutes  the  terms  "absent," 
"absconding,"  and  "concealed,"  though  not  synonymous,  are  not  accurately 
distinguished  in  meaning.** 


1.  Ware  v.  Todd,  i  Ala.  199;  Jones  v.  Hol- 
land, 47  Ala.  732;  Rice  v.  Jerensori,  54  Wis. 
248;  Crain  v.  Bode  (Wyoming  1895),  3q  Pac. 
Rep.  747. 

2.  See  the  codes  and  statutes  of  the  several 
states. 

3.  Statutes  Strictly  Construed.  —  Pierse  v. 
Smith,  1  Minn.  82;  CauHield  v.  Bittenger,  37 
Neb.  542. 

4.  Insolvency  Not  a  Ground  for  Attachment. — 

Floyd  v.  Hamilton,  33  Ala.  235;  Clarke  v. 
Seaton,  18  B.  Mon.  (Ky.)  226;  Lockhart  v. 
Woods,  38  Ala.  631;  Durr  v.  Jackson,  59  Ala. 
203  ;  Weissinger  v.  Studebaker  Bros.  Mfg.  Co. 
(Miss.  1896),  18  So.  Rep.  915;  Walker  v.  Hag- 
erty,  20  Neb.  482;  Jackson  v.  Burke,  4  Heisk. 
(Term.)  610;  Kaufman  v.  Armstrong,  74 Tex. 
65- 

5.  Drummond  v.  Stewart,  8  Iowa  341;  Bun- 
drem  v.  Denn,  25  Kan.  430;  Walker  v.  Hag- 
erty,  20  Neb.  482. 

6.  Nonresident  Creditor  may  Obtain  an  At- 
tachment.— Mitchell  v.  Shook,  72  111.  492 ; 
Givens  v.  Merchants'  Nat.  Bank,  85  111.  442  ; 
Wabash  R.  Co.  v.  Dougan,  41  111.  App.  543  ; 
Missouri  Pac.  R.  Co.  v.  Flannigan,  47  111. 
App.  322;  Posey  v.  Buckner,  3  Mo.  604;  Gra- 
ham 'v.  Bradbury,  7  Mo.  281 ;  H.  B.  Claflin  Co. 
v.  Weiss,  16  Pa.  Co.  Ct.  Rep.  247;  Gibson  v. 
Everett,  41  S.  Car.  22.  But  see  Matter  of 
Fitzgerald,  2  Cai.  (N.  Y.)  318;  Blason  v. 
Bruno,  33  Barb.  (N.  Y.)  520. 

7.  Mineral  Point  R.  Co.  v.  Keep,  22  111.  9, 
74  Am.  Dec.  124. 

8.  Statutes. — Illustrations  of  the  provisions 
found  in  some  of  the  statutes  and  codes  are 
given  in  this  note.  The  reader  will  of  course 
examine  the  latest  local  statute  : 

Arkansas. — Under  the  statute  of  this  state 
four  months'  absence  from  the  state,  or  the 
fact  that  the  debtor  has  left  the  county  of  his 
residence,  is  a  ground  for  attachment.  Ar- 
kansas Digest  (1884),  §  309. 


Colorado. — By  statutes,  in  this  state,  four 
months'  absence  from  the  state,  or  the  fact  that 
the  whereabouts  of  the  debtor  are  unknown 
for  that  length  of  time,  is  a  ground  for 
attachment.  Rice's  Code  of  Pro.  (Colo.), 
§  92- 

Florida. — If  the  debtor  is  actually  removing 
himself  beyond  the  judicial  district  where  he 
resides,  or  is  about  to  do  so,  an  attachment 
may  be  had.     Florida  Rev.  Stat.,  §  1637. 

Georgia. — Removing,  or  about  to  remove, 
without  the  limits  of  the  county  of  his  resi- 
dence, is  one  of  the  grounds  enumerated  by 
the  statutes  of  this  state.  And  the  absconding 
of  the  debtor  is  another  cause  under  this  stat- 
ute.   Code  of  Georgia,  §  3264. 

The  debtor  must  be  absconding  at  the  time 
that  the  attachment  is  issued.  The  fact  that 
he  has  absconded  will  not  justify  an  attach- 
ment. Levy  v.  Millman,  7  Ga.  167.  See  also 
Oliver  v.  Wilson,  29  Ga.  642. 

Indiana. — The  fact  that  the  debtor  is  se- 
cretly leaving  or  has  left  the  state  with  the 
intent  to  defraud  his  creditors,  is  a  statutory 
ground.  1  Horner's  Annotated  Stat.  (Ind.), 
§  9I3- 

Iowa. — That  the  defendant  is  about  to  move 
permanently  out  of  the  state,  and  refuses  to 
pay  or  secure  the  debt  due  the  plaintiff,  is  a 
ground.    Code  of  Iowa,  §  2956. 

Louisiana. — Leaving  or  having  left  the 
state  permanently.  Garland's  Rev.  Code  of 
Pro.  (La.),  §  240.  There  must  be  an  inten- 
tion to  be  away  permanently.  Winter 
Works  v.  Toy,  12  La.  Ann.  200;  Gordon  v. 
Baillio,  13  La.  Ann.  473;  Clark  v.  Pratt,  19 
La.  Ann.  102;  Schorten  v.  Davis,  21  La. 
Ann.  173. 

Neiv  York. — N.  Y.  Code  of  Civ.  Pro.,  § 
636. 

North  Carolina. — Clark's  Code  of  Civ. 
Pro.,  §  349. 

Ohio. —  2  Ohio  Rev.  Stat.,  §  5521. 
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Contemplated  Departure. — Where  a  statute  reads  "has  departed,"  the  fact  that 
the  defendant  is  about  to  leave  the  state  or  abscond  will  not  support  ad 
attachment.1  But  by  statute  the  intended  departure  of  the  debtor  is  in  some 
states  a  sufficient  ground.2 

To  Whom  statutes  Applicable. — These  statutes  are  only  applicable  to  debtors 
who  are  residents  of  the  state,  and  not  to  foreign  debtors.3 

Meaning  of  "Absconding." — Absconding,  in  a  legal  sense,  means  to  hide,  conceal, 
or  absent  one's  self  clandestinely  with  the  intent  to  avoid  legal  process.4 
Though  it  has  been  held  that  one  may  depart  openly  and  still  abscond.5 
And  one  may  abscond  without  departing  from  the  limits  of  the  state.6 

Meaning  of  "Absence." — The  mere  absence  of  a  debtor  from  the  state  tempo- 
rarily, on  business  or  pleasure,  does  not  make  him  an  absent  or  absconding 
debtor  in  the  statutory  sense.7 


1.  Hale  v.  Richardson,  89  N.  Car.  62. 

2.  About  to  Depart — Indiana. — 1  Horner's 
Annotated  Stat.  (Ind.),  §  913. 

Michigan. —  2  Howell's  Annotated  Stat., 
§  7987- 

Missouri. —  1  Missouri  Rev.  Stat.,  §  531. 

Virginia. — Code  of  Virginia,  §  2959. 

"  About  to  Remove." — In  Myers  v.  Farrell, 
47  Miss.  281,  Simrall,  J.,  said:  "  What  is  the 
meaning  of  the  terms  'about  to  remove'? 
About — does  that  imply  the  next  hour,  or  day, 
or  week,  or  month  ?  Does  the  statute  convey 
the  idea  that  necessarily  the  act  must  be  done 
within  any  definite  space  of  time?  The  im- 
plication is  quite  strong  that  the  removal 
will  shortly  occur,  but  no  more  definiteness 
and  precision  is  set  forth  than  the  word 
'  about '  imports.  *  *  *  It  is  an  ordinary 
word  of  no  artificial  or  technical  signification, 
and  should  receive  the  rendering  which  is 
given  to  it  in  common  parlance.  If  the  debtor 
is  engaged  in  the  act  or  is  near  to  the  per- 
formance of  the  act  of  removal,  if  he  enter- 
tains the  purpose  and  is  making  preparations 
to  carry  it  out,  then  the  creditor  is  entitled 
to  the  writ.  It  would  be  hurtful  in  practice  to 
attempt  to  declare  precisely  what  is  implied 
in  the  terms  '  about  to  remove,'  for  experience 
would  show  that  many  meritorious  cases 
would  fall  within  the  intendment  of  the 
remedy  which  might  be  excluded  by  a  rule 
laid  down  in  advance.  We  think  it  wiser  and 
safer,  in  the  administration  of  practical  justice, 
to  leave  each  case  as  it  arises  to  be  governed 
by  its  own  special  facts."  See  also  Elliott  v. 
Keith,  32  Mo.  App.  579;  Bamberger  v.  Mer- 
chants', etc.,  Bank  (Miss. 1896),  19S0.  Rep.  296. 

3.  Statutes  Apply  to  Resident  Debtors  Only. — 
Matter  of  Fitzgerald,  2  Cai.  (N.  Y.)  318; 
Castellanos  v.  Jones,  5  N.  Y.  164;  Thurneys- 
sen  d.  Vouthier,  1  Miles  (Pa.)  422;  Shugart 
v.  Orr,  5  Yerg.  (Tenn.)  192;  Austin  v.  Grout, 
2  Vt.  489;  Baxter  v.  Vincent,  6  Vt.  614. 

4.  Meaning  of  "Absconding." — Bennett  v. 
Avant,  2  Sneed  (Tenn.)  152;  Kingsland  v. 
Worsham,  15  Mo.  657.  See  also  Hairs  v.  Tay- 
lor, 13  Ala.  324;  Mandel  v.  Peet,  18  Ark.  236; 
Offutt  v.  Edwards,  9  Rob.  (La.)  90;  Conrad 
v.  M'Gee,  9  Yerg.  (Tenn.)  428;  and  vol.  1,  p. 
201,  of  this  work,  sub  voce,  Abscond;  Ab- 
sconding Debtor. 

In  Stafford  v.  Mills,  57  N.  J.  L.  574,  Lippin- 
cott,  J.,  said:  "  It  [the  question  whether  one 


is  an  absconding  debtor  within  the  statute] 
must  depend  upon  the  facts  of  each  case,  and 
they  must  be  such,  and  of  such  probative 
force  and  effect,  that  the  court  can  conclude 
that  the  debtor  was  eluding  the  service  of 
process  ;  that  he  intended  to  do  it,  and  that  his 
conduct  or  concealment  was  such  as  to  lead 
his  creditors  to  the  natural  belief  that  he 
absconds,  and  when  this  state  of  affairs  exists 
the  debtor  becomes  subject  to  the  writ  of  at- 
tachment as  an  absconding  debtor.  *  *  *  If  a 
person  depart  from  his  usual  residence,  or  re- 
main absent  therefrom,  or  conceal  himself  in 
his  home  so  that  he  cannot  be  served  with 
process,  with  intent  to  avoid  service  of  proc- 
ess, or  to  delay  or  defraud  his  creditors,  he 
is  an  absconding  debtor." 

5.  Open  Departure. — Morgan  v.  Avery,  7 
Barb.  (N.  Y.)  656.  x 

6.  Absconding  without  Leaving  State. — Field 
v.  Adreon,  7  Md.  209;  Stouffer  v.  Niple,  40 
Md.  477;  Stafford  v.  Mills,  57  N.  J.  L.  574. 

7.  Statutory  Meaning  of  "Absence." — Pitts 
v.  Burroughs,  6  Ala.  733 ;  Mandel  v.  Peet,  18 
Ark.  236;  Simons  v.  Jacobs,  15  La.  Ann.  425  ; 
Loesh  v.  Rivers,  5  Phila.  (Pa.)  83;  Robeson 
v.  Hunter,  90  Tenn.  242;  Walcott  v.  Hend- 
rick,  6  Tex.  406.  See  also  vol.  1,  p.  203,  of 
this  work,  sub  voce,  Absent;  Absence. 

"  Where  a  man  makes  provision  for  his 
family,  and  leaves  them  at  his  residence,  al- 
though he  may  be  personally  absent  an  indefi- 
nite period  of  time  attending  to  his  business, 
no  attachment  will  lie,  because  the  law  has 
pointed  out  a  mode  by  which  service  can  be 
had  ;  but  where  he  leaves  the  country,  and  per- 
mits his  family  to  sojourn  with  a  relative,  the 
presumption  is  that  they  are  merely  staying 
with  the  latter,  and  that  he  has  no  fixed  or 
permanent  place  of  abode."  Tiller  v.  Aber- 
nathy,  37  Mo.  196. 

In  Spalding  v.  Simms,  4  Mete.  (Ky.)  285, 
Williams,  J.,  said:  "Where  the  debtor  leaves 
his  home  with  the  intention  of  going  out  of 
the  state,  and  does  consummate  this  purpose, 
and  is  absent  from  his  home,  pursuant  to  such 
intention,  for  the  period  of  four  months,  we 
think  this  should  be  regarded  as  an  absence 
from  the  state  within  the  meaning  of  the 
code  and  the  intention  of  the  legislature,  not- 
withstanding some  unlooked-for  casualty  may 
have  delayed  him  a  few  days  from  passing  be- 
yond the  territorial  boundary  of  the  state." 
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Meaning  of  "  Concealment." — To  authorize  an  attachment  because  of  the  conceal- 
ment of  the  debtor  it  must  appear  that  there  was  an  intent  to  avoid  service 
of  process,  and  that  the  concealment  was  voluntary.1  The  length  of  time  of 
the  concealment  is  immaterial.2 

Intent — Flight  to  Avoid  Criminal  Prosecution. — If  by  statute  an  intent  to  avoid 
process  is  a  necessary  element  of  the  concealment  or  absence  which  is  a 
ground  for  attachment,  then  such  intent  must  appear,  and  flight  to  escape  a 
criminal  prosecution  or  arrest  will  not  justify  an  attachment.3  If,  however, 
the  statute  reads,  "  When  the  defendant  secretes  himself  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  him,"  then  the  departure  or  concealment 
of  the  debtor  will  be  a  ground  for  an  attachment,  even  though  the  fear  of 
criminal  prosecution  was  the  motive  for  such  action  on  his  part.* 

Intent  may  be  inferred. — And  in  all  cases  where  the  intent  is  a  necessary 
element  it  may  be  presumed  from  the  various  circumstances  and  incidents.5 
In  the  Case  of  a  Partnership. — It  has  been  held  that  no  attachment  can  be 
had  against  a  partnership  on  the  ground  of  having  absconded  or  being  con- 
cealed, or  upon  other  statutory  grounds,  unless  all  the  members  of  it  have 
absconded,  or  have  concealed  themselves  or  brought  themselves  within  the 
statute.6  But  an  attachment  will  issue  against  the  absconding  partner  for  a 
partnership  debt.7 

3.  Nonresident  Debtors  and  Foreign  Corporations. — By  statutory  enactment 
in  the  several  states  of  the  Union  the  fact  that  the  defendant  is  a  nonresident 
or  a  foreign  corporation  is  a  ground  for  attachment.8    An  attachment  issued 


In  Kingsland  v.  Worsham,  15  Mo.  657, 
Gamble,  J.,  said:  "While  it  is  not  admitted 
that  every  casual  and  temporary  absence  of 
the  debtor  from  his  place  of  abode,  which, 
from  the  brief  period  of  his  absence,  may 
prevent  the  service  of  a  summons,  is  a  legal 
ground  for  issuing  an  attachment  against  his 
property,  it  is  difficult  to  define  the  character 
and  prescribe  the  duration  of  the  absence  which 
shall  justify  the  use  of  this  process.  It  may 
be  asserted,  however,  that  where  the  absence 
is  such  that  if  a  summons  issued  upon  thedav 
the  attachment  is  sued  out  will  be  served  upon 
the  defendant  in  sufficient  time  before  the  re- 
turn day  to  give  the  plaintiff  all  the  rights 
which  he  can  have  at  the  return  term,  the 
defendant  has  not  so  absented  himself  as  that 
the  ordinary  process  of  law  cannot  be  served 
upon  him."  See  also  Ellington  v.  Moore,  17 
Mo.  424;  Griffith  v.  Bailey,  79  Mo.  476. 

Military  Service. — A  debtor  who  leaves  his 
residence  for  the  purpose  of  joining  a  hostile 
army  subjects  himself  to  this  remedy.  Lud- 
low v.  Ramsey,  11  Wall.  (U.  S.)  581;  Fore- 
man v.  Carter,  9  Kan.  674.  But  see  Haynes 
v.  Powell,  1  Lea  (Tenn.)  347.  But  not  so  if  he 
enlists  in  the  service  of  his  country.  Abrams 
v.  Pender,  Busb.  L.  (N.  Car.)  260. 

1.  Concealment. — Winkler  v.  Barthel,  6  111. 
App.  in.  See  Head  v.  Wollner,  5*  Hun  (N. 
Y.)  615. 

2.  Time  of  Concealment  Immaterial. — Young 
v .  Nelson,  25  111.  565. 

3.  Intent — Avoiding  Criminal  Process. — North 
V.  McDonald,  1  Biss.  (U.  S.)  57;  Bank  of 
Commerce  v.  Payne,  86  Ky.  "446;  Evans 
v.  Saul,  8  Martin  N.  S.  (La.)"  247;  Lynde  v. 
Montgomery,  15  Wend.  (N.  Y.)  463. 

Insanity. — If,  when  the  debtor  left  the  state, 
he  was  insane,  no  attachment  can  be  had. 

I1 


Chambers,  etc.,  Glass  Co.  V.  Roberts,  4  N.Y. 
App.  Div.  20. 

i.  Absence  so  that  Process  cannot  be  Served. 

— Malone  v.  Handler,  81  Ala.  117;  Field  v. 
Adreon,  7  Md.  209;  Stouffer  v.  Niple,  40  Md. 
477- 

5.  Evidence  as  to  Intent. — In  Ross  v.  Clark, 
32  Mo.  296,  Bay,  J.,  said:  "A  man  leaving 
home  on  business,  with  the  intention  of  soon 
returning,  would  not  be  likely  to  dispose  of 
his  property  secretly  and  at  prices  far  below 
its  value.  The  very  fact  of  converting  a  large 
amount  of  goods  into  money  by  auction  sales, 
and  at  a  large  sacrifice,  and  in  a  clandestine 
manner,  furnished  a  reasonable  presumption, 
particularly  when  viewed  in  connection  with 
the  other  facts  of  the  case,  that  he  intended  to 
abscond  or  absent  himself  so  as  to  avoid  the 
service  upon  him  of  the  ordinary  process  of 
law."  See  also  North  v.  McDonald,  1  Biss. 
(U.  S.)  57;  Bryant  v.  Simoneau,  51  111.  324; 
Dunn  v.  Salter,  1  Duv.  (Ky.)  342;  Morgan  v. 
Avery,  7  Barb.  (N.  Y.)  656;  Buell  v.  Van 
Camp  (Supreme  Ct.),  8  N.  Y.  Supp.  207; 
Thomas  v.  Dickinson  (Supreme  Ct.),  11  N. 
Y.  Supp.  436;  Gibson  v.  M'Laughlin,  1 
Browne  (Pa.)  292. 

6.  Attachment  against  Partnership.  —  Wil- 
liams v.  Muthersbaugh,  29  Kan.  730;  Edwards 

Hughes,  20  Mich.  289;  Leach  v.  Cook,  10 
Vt.  239. 

7.  Attachment  against  Partner.  —  Bogart  v. 
Dart,  25  Hun  (N.  Y.)  395;  Matter  of  Chip- 
man,  14  Johns.  (N.  Y.)  218;  Sellew  v.  Chris- 
field,  1  Handy  (Ohio)  86.  See  Barber  v. 
Robeson,  15  N.  J.  L.  17;  Taylor  v.  McDon- 
ald, 4  Ohio  150. 

8.  Statutes. — The  following  are  illustrations 
of  such  statutes : 

Georgia. — Code,  §  3264. 
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on  this  ground  will  not  be  discharged  because  the  debtor  afterwards  becomes 
a  resident.1 

statutes  Are  Constitutional. — And  these  statutes  are  not  in  violation  of  the 

Constitution  of  the  United  States.2 

Residence  Distinguished  from  Domicil. — "  Residence  "  and  "  domicil  "  are  not 
synonymous  terms,  as  used  in  attachment  laws,  though  the  distinction  is  not 
always  accurately  drawn.3  It  is  the  actual,  and  not  the  legal,  residence  which 
is  meant  in  attachment  statutes.4 

Who  is  a  Resident. — To  be  a  resident  the  debtor  must  have  a  place  of  abode 
in  the  state,  cither  of  a  temporary  or  permanent  character,  at  which  a  service 
of  summons  may  be  lawfully  made.6  A  place  of  business  does  not  alone 
constitute  a  residence.6    But  a  fixed  abode  for  a  time  does  make  one  a 


Missouri. — i  Rev.  Stat.,  §  521. 
New  Tork. — N.  Y.  Code  Civ.  Pro.,  §  636, 
subs.  2. 

North  Carolina. — Clark's  Code  Civ.  Pro.. 
§  349,  subs.  2. 

Ohio. — 2  Rev.  Stat.,  §  5521,  subs.  I. 

Virginia. — Code,  §  2959. 

The  Michigan  act  provides  for  an  attach- 
ment when  the  defendant  is  a  nonresident, 
and  has  not  resided  in  that  state  for  three 
months  preceding  the  time  of  making  the  affi- 
davit for  attachment.   2  Howell's  Anno.  Stat., 

4  7987- 

1.  Subsequent  Change  of  Domicil. — In  Lari- 
mer v.  Kelley,  10  Kan.  298,  the  defendants  in 
an  attachment  suit  subsequently  became  resi- 
dents, and  upon  that  ground  insisted  that  the 
attachment  ought  to  be  discharged,  or  that 
an  undertaking  should  be  required.  In  de- 
livering the  opinion  of  the  court,  Brewer, 
J.,  said:  "There  is  nothing  in  the  statute 
authorizing  any  such  action  as  was  asked. 
There  is  nowhere  any  intimation  that  the  de- 
fendants can,  by  removing  into  the  state  after 
the  commencement  of  a  suit,  affect  the  lien 
of  an  attachment  rightfully  issued  and  right- 
fully levied.  We  are  referred  to  no  authori- 
ties which  sanction  such  practice,  and  it  does 
not  appear  to  vis  to  be  consonant  with  the 
spirit  and  purpose  of  the  attachment  law. 
The  attachment  does  not  divest  the  defendants 
of  title  to  their  property;  it  only  enables  the 
plaintiff  to  obtain  security  for  an  anticipated 
judgment.  And  when  that  security  has  been 
once  properly  acquired  we  suppose  it  will  re- 
main until  the  final  disposition  of  the  case,  un- 
less released  under  some  express  provision  of 
the  statute." 

2.  These  Statutes  Constitutional. — It  has  been 
held  that  statutes  allowing  attachment  on 
these  grounds  are  not  in  violation  of  art.  4, 
§  2,  of  the  Constitution  of  the  United  States 
or  of  the  14th  amendment  thereto.  Pyrolusite 
Manganese  Co.  v.  Ward,  73  Ga.  491. 

3.  Residence  and  Domicil  Distinguished.  — 
"Residence  is  an  act;  domicil  is  an  act 
coupled  with  an  intent.  A  man  may  have 
a  residence  in  one  state  or  country  and  his 
domicil  in  another,  and  he  may  be  a  non- 
resident of  the  state  of  his  domicil  in  the 
sense  that  his  place  of  actual  residence  is  not 
there.  Hence  the  great  weight  of  authorities 
hold — rightly  so,  as  we  think — that  a  debtor, 
although  his  legal  domicil  is  in  the  state,  may 
reside  or  remain  out  of  it  for  so  long  a  time 


and  under  such  circumstances  as  to  acquire, 
so  to  speak,  an  actual  nonresidence  within  the 
meaning  of  the  attachment  statute."  Keller 
v.  Carr,  40  Minn.  428. 

In  attachment  statutes  there  is  a  distinction 
between  residence  and  domicil.  Residence 
means  the  abode  or  place  where  one  actually 
lives,  and  not  one's  legal  domicil.  Hanover 
Nat.  Bank  v.  Stebbins,  69  Hun  (N.  Y.)  308. 

As  to  attachment  laws  the  term  "domicil  " 
means  residence  —  the  home  or  habitation 
fixed  in  any  place  without  present  intention  of 
removing.  Bowers  v.  Ross,  55  Miss.  213; 
Brown  ».  Crane,  69  Miss.  678;  Stratton  v. 
Brigham,  2  Sneed  (Tenn.)  420. 

Missouri  Doctrine. — As  construed  by  the 
Missouri  Supreme  Court,  the  statute  of  at- 
tachments of  that  state  draws  little  or  no  dis- 
tinction between  the  terms  "residence"  and 
"domicil."  Greener.  Beckwith,  38  Mo.  384 ; 
Chariton  County  v.  Moberly,  59  Mo.  238. 

4.  Actual  Residence.— Egener  v.  Juch,  101 
Cal.  105  ;  Dorsey  v.  Kyle,  30  Md.  512,  96  Am. 
Dec.  617;  Lawson  v.  Adlard,  46  Minn.  243; 
Hanover  Nat.  Bank  v.  Stebbins,  69  Hun  (N. 
Y.)  308;  Munroe  v.  Williams,  37  S.  Car.  81; 
Long  v .  Ryan,  30  Gratt.  (Va.)  720. 

5.  Residence  Defined. — Perrine  v.  Evans,  35 
N.  J.  L.  22r  ;  Baldwin  v.  Flagg,  43  N.  J.  L.  495. 

If  the  ordinarv  process  of  law  could  be  served 
upon  the  debtor  by  his  being  actually  within 
its  reach  in  this  state,  then,  notwithstanding 
his  legal  residence  or  domicil  may  have  been 
in  another  state,  he  is  not  liable  to  this  extraor- 
dinary proceeding.  Brundred  v.  Del  Hoyo, 
20  N.  J.  L.  333;  Kugler  v.  Shreve,  28  N.  I.  L. 
129;  Hackettstown  Bank  v.  Mitchell,  28  N.  J. 
L.  516. 

The  property  of  a  debtor  is  attachable  if  his 
residence  is  not  such  as  to  subject  him  person- 
ally to  the  jurisdiction  of  the  court,  and  place 
him  upon  an  equality  with  other  residents  in 
this  respect.  Frost  v.  Brisbin,  19  Wend.  (N. 
Y.)  11,  32  Am.  Dec.  423 ;  New  York  0.  Genet, 
4  Hun  (N.  Y.)  487;  Hanover  Nat.  Bank  v. 
Stebbins,  69  Hun  (N.  Y.)  308;  Haggart  v. 
Morgan,  5  N.  Y.  422,  55  Am.  Dec.  350. 

6.  Place  of  Business  Is  Not  a  Residence. — 
Rayne  v.  Tavlor,  10  La.  Ann.  726:  Murphy  v. 
Baldwin,  41"  How.  Pr.  (N.  Y.  C.  PI.)  270; 
Barry  v.  Bockover.  6  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  374;  McKinlav  v.  Fowler,  67  How.  Pr. 
(N.  Y.  Supreme  Ct.)  -,88;  Chaine  v.  Wilson, 
8  Abb.  Pr.  (N.  Y.  Super.  Ct.)  78;  Wallace  v. 
Castle,  68  N.  Y.  370,  overruling  Towner 
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resident,  though  his  legal  domicil  may  be  elsewhere.1 

Temporary  Abode  in  or  Absence  from,  a  State. — Mere  temporary  absence  will  not 
make  one  a  nonresident,  nor,  on  the  other  hand,  will  the  fact  of  being  a 
short  time  in  a  state  make  one  a  resident  thereof.2  But  a  person  remaining 
out  of  the  state  for  an  uncertain  and  indefinite  period  is  a  nonresident.3 

intention  as  to  Hesidence. — The  intention  of  a  person  will  not  alone  settle  the 
question  of  residence.4 


v.  Church,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
299;  Byers  v.  Schlupe,  51  Ohio  St.  300;  Chase 
v.  New  York  Ninth  Nat.  Bank,  56  Pa.  St.  355. 

1.  Must  Be  a  Fixed  Abode  if  Only  Temporarily. 

— In  contemplation  of  the  attachment  laws 
generally,  residence  implies  an  established 
abode,  fixed  permanently  for  a  time  for  busi- 
ness or  other  purpose,  although  there  may  be 
an  intent  existing  all  the  while  to  return  at 
some  time  or  other  to  the  true  domicil ;  but 
so  difficult  is  it  found  to  provide  a  definition 
to  meet  all  the  varying  phases  of  circum- 
stance which  the  determination  of  this  question 
may  present,  that  the  courts  say  that,  subject 
to  the  general  rule,  each  case  must  be  decided 
on  its  own  state  of  facts.  Krone  v.  Cooper, 
43  Ark.  547,  per  Cockrill,  C.  J.;  Weitkamp 
v.  Loehr,  53  N.  Y.  Super.  Ct.  79. 

An  Actual  Residence  is  the  predicament  con- 
templated by  the  statute,  and  no  distinction 
is  made  between  a  temporary  and  a  permanent 
character — between  a  residence  for  a  summer 
or  for  life.  In  common  language  it  is  not 
more  usual  than  correct  to  say  a  person 
resides  in  the  city  during  the  winter  and  in 
the  country  during  the  summer.  City  Bank 
v.  Merrit,  13  N.  J.  L.  131. 

A  man  who  comes  from  another  state  to  re- 
side, introduces  his  family  in  the  state  of  his 
new  abode,  takes  a  house,  engages  in  business 
and  contracts  debts,  ought  to  be  considered, 
under  the  statutes,  as  an  inhabitant.  Bar- 
net's  Case,  1  Dall.  (Pa.)  152  ;  Taylor -•.  Knox, 
1  Dall.  (Pa.)  158;  Bainbridge  -•.  Alderson,  2 
Browne  (Pa.)  51 ;  Kennedy  v.  Baillie,  3  Yeates 
(Pa.)  55.  See  also  Eck  v.  Hoffman,  55  Cal. 
501;  Long  v.  Ryan,  30  Gratt.  (Va.)  718. 

2.  Temporary  Abode  or  Absence  does  Not 
Affect  Residence. — One  whose  actual  residence 
and  place  of  abode  is  in  a  state  is  not  a  non- 
resident because  he  may  have  temporarily 
moved  away.  Branson  v.  Shinn,  13  N.J.  L. 
250;  Clark  v.  Likens,  26  N.  J.  L.  207. 

One  who  leaves  the  state,  and  resides  tempo- 
rarily at  a  number  of  places  with  the  intention 
of  returning,  is  a  resident  in  the  purview  of  at- 
tachment laws.  Clark  v.  Pratt,  19  La.  Ann.  102. 

"  Though  a  debtor  has  two  residences,  one  in 
another  state  and  one  in  this  state,  he  may  be 
sued  by  attachment  if  at  the  time  he  is  not 
within  the  state  and  his  general  place  of 
abode  is  not  here."  Stout  v.  Leonard,  37  N.  J. 
L.  492,  affirming  36  N.  J.  L.  370.  Temporary 
absence  does  not  make  one  a  nonresident. 
Chariton  County  v.  Moberly,  59  Mo.  238. 

"  Absence  from  one's  home  for  years,  when 
the  party  left  with  the  intention  to  return,  if 
in  the  meanwhile  that  intention  to  return  is 
not  destroyed  by  some  unequivocal  act  signi- 
fying a  purpose  to  change  the  domicil,  does 
not  defeat  the  right  to  claim  his  former  resi- 


dence as  if  it  had  never  been  interrupted  by 
his  absence."  Egan  v.  Lumsden,  2  Disney 
(Ohio)  168. 

Temporary  and  shifting  employment  on  a 
railroad  will  not  make  a  man  a  nonresident, 
when  he  has  a  house  provided  for  his  family, 
and  has  therein  his  household  goods.  Fuller 
v .  Bryan,  20  Pa.  St.  144. 

If  the  debtor  notoriously  resides  abroad, 
then  an  attachment  may  be  had,  but  if  he  goes 
openly  to  another  state  or  county,  and  remains 
there  during  business,  but  intending  to  return 
when  his  convenience  will  permit,  he  is  not  a 
nonresident  debtor.  Matter  of  Thompson,  1 
Wend.  (N.  Y.)  44. 

The  fact  that  a  person  who  has  been  a  resi- 
dent of  a  state  for  years  suddenly  disappears, 
alleging  that  he  intends  to  leave  the  state,  but 
returns  in  a  short  while,  does  not  make  him  a 
nonresident.  Shipman  v.  Woodbury,  2  Miles 
(Pa.)  67.  See  also  Hickson  v.  Brown,  92  Ga. 
225;  Boggs  v.  Bindskoff,  23  111.  66;  Cawker 
City  State  Bank  v.  Jennings,  89  Iowa  230 ;  Als- 
ton v.  Newcomer,  42  Miss.  186;  Greene  v. 
Beckwith,  38  Mo.  385 ;  Lindsey  v.  Dixon,  52 
Mo.  App.  291 ;  Stafford  v.  Miils,  57  N.  J.  L. 
570;  Munroe  v.  Williams,  37  S.  Car.  81: 
People's  Bank  v.  Williams  (Tenn.  1896),  36 
S.  W.  Rep.  983. 

3.  Indefinite  Absence. — It  has  been  held  that 
one  who  voluntarily  removes  from  one  state 
to  another  for  the  purpose  of  discharging  the 
duties  of  an  office  of  indefinite  duration,  which 
require  his  continued  presence  there  for  an 
unlimited  time,  is  a  nonresident  of  the  state 
from  which  he  removes,  for  the  purposes  of  an 
attachment;  and  that  notwithstanding  he  may 
occasionally  visit  the  state  whence  he  removes, 
and  may  have  the  intent  to  return  at  some  un- 
certain future  time.  Wheeler  v.  Cobb,  75  N. 
Car.  21 ;  Carden  v.  Carden,  107  N.  Car.  214, 
22  Am.  St.  Rep.  876;  Hanson  v.  Graham,  82 
Cal.  631. 

Residence  Uncertain. — In  New  York  it  has 
been  held  that  if  a  debtor  does  not  actually  re- 
side within  the  state,  though  he  leads  so  roving 
a  life  as  to  render  it  very  difficult  to  fix  on  his 
domicil,  his  being  transiently  in  the  state 
will  not  render  him  a  resident.  Matter  of 
Fitzgerald,  2  Cai.  (N.  Y.)  318.  See  Heiden- 
bach  v.  Schland,  10  How.  Pr.  (N.  Y.  Supreme 
Ct.)  477. 

4.  Intention  does  Not  Control  the  Question  of 
Residence. — One  who  has  no  place  of  abode 
within  the  state,  nor  any  place  which  he 
could  call  home,  or  to  which  he  could  return 
on  coming  to  the  state,  is  a  nonresident. 
Intentions  as  to  the  future  do  not  affect  the 
question.  Wood  v.  Hamilton,  14  Daly  (N. 
Y.)  41. 

The  intention  to  remove  from  the  state  will 
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Facts  and  circumstances  Often  Decide. — No  general  or  unalterable  rule  as  to  the 

question  can  be  stated,  but  whether  or  not  a  person  is  or  is  not  a  resident  in 
the  statutory  sense  depends  largely  upon  the  facts  and  circumstances  of  the 
case.1 

Partnership. — While  it  has  been  denied,  it  seems  in  most  jurisdictions  that 
an  attachment  may  be  had  on  the  ground  of  nonresidency,  against  a  non- 
resident member  of  a  partnership,  for  a  partnership  debt.2 

Attachment  when  a  Nonresident  Is  Present. — It  has  been  held  that  an  attachment 
on  this  ground  may  be  obtained,  though  the  nonresident  be  present  in  the 
state  where  the  attachment  is  sought  at  that  time.3 

Foreign  Corporations. — The  residence  of  a  corporation  is  in  the  jurisdiction 
which  granted  its  charter,  even  though  its  chief  place  of  business  be  else- 
where.4   But,  under  the  statute  of  Missouri,  if  a  foreign  corporation  has  its 


not  make  one  a  nonresident.  There  must 
have  been  already  an  actual  change  of  domi- 
cil.  Smith  v.  Story,  I  Humph.  (Tenn.)  420; 
Holliday  v.  Mansker,  44  Mo.  App.  465. 

Intention  to  remain  in  a  state,and  temporary 
residence,  do  not  make  one  a  resident,  or 
prevent  an  attachment  from  being  obtained. 
Hickson  v.  Brown,  92  Ga.  225;  Wells  v.  Par- 
rott,  43  111.  App.  656;  Ballinger  v.  Lantier,  15 
Kan.  608;  Swaney  v.  Hutchins,  13  Neb.  266; 
Brown  v.  Ashbough,  40  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  260;  Lyle  v.  Foreman,  1  Dall. 
(Pa.)  480;  Quebec  Bank  v.  Carroll,  I  S.  Dak. 
372.  See  also  New  Orleans  Canal,  etc., 
County  v.  Comly,  1  Rob.  (La.)  231. 

1.  Wells  v.  People,  44  111.  40;  Nailor  v. 
French,  4  Yeates  (Pa.)  241 ;  Stratton  v.  Brig- 
ham,  2  Sneed  (Tenn.)  420. 

For  cases  which  have  decided  what  does 
or  does  not  constitute  residence,  as  meant  in 
statutes  as  to  attachment,  see : 

United  States. — Knapp  v.  Gerson,  25  Fed. 
Rep.  197. 

Calif  or  nia.-^-TLgener  v.  Juch,  101  Cal.  105. 
Delaware. — Croft  v.  Apel,  8  Houst.  (Del.) 
162. 

District  of  Columbia. — Robinson  v.  Morri- 
son, 2  App.  Cas.  (D.  C.)  105. 

Georgia. — Breed  v.  Mitchell,  48  Ga.  533. 

Indiana. — McCollem  v.  White,  23  Ind.  43. 

Iowa. — Stevens  v.  Ellsworth  (Iowa  1895), 
63  N.  W.  Rep.  683. 

Kansas. — Ritter  v.  Phcenix  Mut.  L.  Ins. 
Co.,  32  Kan.  504. 

Kentucky. — Farrow  v.  Barker,  3  B.  Mon. 
(Ky.)  217. 

Louisiana. — Boone  v.  Savage,  14  La.  169; 
Farley  v.  Farior,  6  La.  Ann.  725;  Lurty  v. 
Skilton,  19  La.  Ann.  136;  Walker  v.  Barrelli, 
32  La.  Ann.  467. 

Michigan. — Loder  v.  Littlefield,  39  Mich. 
512. 

Minnesota. — Fitzgerald  v.  McMurran,  57 
Minn.  312. 

Mississippi . — Morgan  v.  Nunes,  54  Miss. 
308. 

Missouri. — Greene  v.  Beckwith,  38  Mo. 
385;  Exchange  Bank  v.  Cooper,  40  Mo.  169. 

New  Jersey. — Kugler  v.  Shreve,  28  N.  J. 
L.  129. 

New  York. — Haggart  v.  Morgan,  5  N.  Y. 
422,  55  Am.  Dec.  350;  Burrill  v.  Jewett,  2 
Robt.  (N.  Y.)  701;  Burrows  v.  Miller,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  349;  Lee  v. 


Stanley,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
272;  Hurlbut  v.  Seeley,  11  How.  Pr.  (N.  Y. 
Supreme  Ct.)  507;  Murphy  v.  Baldwin,  41 
How.  Pr.  (N.  Y.  C.  PI.)  270;  Canda  *.  Rob- 
bins  (Supreme  Ct.),  7  N.  Y.  Supp.  896. 

Pennsylvania. — Barnet's Case,  1  Dall.  (Pa.) 
152;  Kennedy  v.  Baillie,  3  Yeates  (Pa.)  55; 
Thurneyssen  v.  Vouthier,  1  Miles  (Pa.)  422; 
Guier  v.  O'Daniel,  1  Binn.  (Pa.)  349,  note  a; 
Pfoutz  v.  Comford,  36  Pa.  St.  420. 

South  Carolina. — Degnans  v.  Wheeler,  2 
Nott  &  M.  (S.  Car.)  323. 

Tennessee. — Whitly  v.  Steakly,  3  Baxt. 
(Tenn.)  393. 

Vermont. — Boardman  v.  Bickford,  2  Aik. 
(Vt.)  345. 

Virginia. — Clark  v.  Ward,  12  Gratt.  (Va.) 
440;  Starke  v.  Scott,  78  Va.  180.  x 

West  Virginia. — Andrews  v.  Mundy,  36 
W.  Va.  22. 

Wisconsin. — Wolf  v.  McGavoch,  23  Wis. 
516. 

2.  Nonresident  Partner. — Conklin  v.  Harris, 
5  Ala.  213;  Jefferson  County  v.  Swain,  5  Kan. 
376;  Mills  v.  Brown,  2  Mete.  (Ky.)  404;  Dun- 
can v .  Headley,  4  Bush  (Ky.)  45;  Cohen  v. 
Gamble,  71  Miss.  478  ;  Searcy  v.  Platte  County, 
10  Mo.  269;  McHaney  v.  Cawthorn,  4  Heisk. 
(Tenn.)  508,  overruling  Wallace  v.  Galloway, 
5  Coldw.  (Tenn.)  510.  See  Scruggs  v.  Blair, 
44  Miss.  406;  Wiley  v.  Sledge,  8  Ga.  532. 
But  see  Corbit  v.  Corbit,  50  N.  J.  L.  363; 
Curtis  v.  Hollingshead,  14  N.  J.  L.  402;  Bar- 
ber v.  Robeson,  15  N.  J.  L.  17;  Cowdin  v. 
Hurford,  4  Ohio  133;  Taylor  -'.  McDonald,  4 
Ohio  150;  Remington  v.  Howard  Express 
Co.,  8  R.  I.  408. 

Kentucky  and  Mississippi  Statutes. — Under  the 
statutes  of  Kentucky  and  Mississippi  an  attach- 
ment may  be  had  against  all  the  members  of 
the  partnership  if  any  ground,  except  non- 
residence,  exist  against  either  member  of  the 
partnership.  Mills  *.  Brown,  2  Mete.  (Ky.) 
404;  Duncan  v.  Headley,  4  Bush  (Ky.)  45; 
Cohen  v.  Gamble,  71  Miss.  478. 

3.  Presence  of  Nonresident.  —  Burcalow  v. 
Trump,  1  Houst.  (Del.)  363:  Jackson  v. 
Perry,  13  B.  Mon.  ( Ky. )  231  ;  Clark  v.  Arnold, 
9  Dana  (Ky.)  305;  Bryans  v.  Dunseth,  1  Mar- 
tin N.  S.  (La.)  412;  McKowen  r.  McGuire, 
15  La.  Ann.  637 ;  Sandel  v.  George,  18  La.  Ann. 
526.  But  see  Degnans  v.  Wheeler,  2  Nott  & 
M.  (S.  Car.)  323. 

4.  Foreign  Corporations. — Barbour  v.  Paige 
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chief  office  or  place  of  business  in  that  state  no  attachment  can  be  had.1 

4.  Fraudulent  Conveyance,  Assignment,  or  Secretion  of  Property. — That  the 
debtor  has  assigned,  disposed  of,  conveyed,  or  secreted  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  is  one  of 
the  usual  grounds  for  attachment.2  And  the  fact  that  the  debtor  is  solvent  will 
not  prevent  an  attachment  from  issuing  if  he  fraudulently  disposes  of  or  conveys 
a  part  of  his  property.3  The  cases  arising  upon  this  ground  of  attachment 
are  governed  by  the  same  general  principles  as  to  fraud,  which  are  discussed 
elsewhere  in  this  work.* 

Fraudulent  Change  of  Property  into  Money. — In  some  states  the  fact  that  the  debtor 
is  about  to  convert  property  into  money,  or  evidences  of  debt,  to  put  it  beyond 
the  reach  of  creditors,  will  also  justify  an  attachment.6 

Intent. — The  fraudulent  intent  necessary  to  justify  an  attachment  on  this 
ground  may  be  inferred  from  the  acts  and  conduct  of  the  party,6  and  it  has 
been  said  that  the  fraud  must  be  actual,  and  not  legal  or  constructive.7  But 
in  some  of  the  states  no  intent  need  be  shown,  but  only  the  fact  that  the 
creditor  was  actually  hindered  or  delayed.8  And  if  any  one  creditor  has 
been  hindered  or  delayed  an  attachment  may  be  had.9  It  must  be  the 
debtor's  property  which  he  has  conveyed,  disposed  of,  or  secreted.10 

Threats  to  Assign,  Convey,  or  Dispose  of  Property. — It  has  been  held  that  the  fact 
that  a  debtor  is  insolvent,  and  threatens  to  make  an  assignment  containing 
preferences,  will  not  justify  the  issuing  of  an  attachment,11  but  there  are 


Hotel  Co.,  2  App.  Cas.  (D.  C.)  174;  Evans 
v.  Monot,  4  Jones  Eq.  (N.  Car.)  227;  Beal  v. 
Toby  Valley  Supply  Co.,  2  Pa.  Dist.  Rep. 
671;  Harley  v.  Charleston  Steam-Packet  Co., 
2  Miles  (Pa.)  249.  See  the  title  Foreign 
Corporations. 

1.  Missouri  Doctrine. — Farnsworth  v.  Terre- 
Haute,  etc.,  R.  Co.,  29  Mo.  75;  Robb  v.  Chi- 
cago, etc.,  R.  Co.,  47  Mo.  540;  Middough  v. 
St.  Joseph,  etc.,  R.  Co.,  51  Mo.  520. 

2.  Statutes. — See,  as  examples  of  such  stat- 
utes : 

Arkansas. — Digest,  §  309. 
Florida.— Rev.  Stat.,  §  1637. 
Iowa. — Revised  Annotated  Code,  §  2956. 
Missouri. — 1  Rev.  Stat.,  §  521. 
New  Torh. — Diossy's  Code  of  Civil  Pro., 
k  636. 

North  Carolina.  —  Clark's  Code  of  Civil 
Pro.,  §  349. 

Ohio. — 2  Rev.  Stat.,  §  5521. 

Construction  of  Missouri  Statute. — In  Bullene 
v.  Smith,  73  Mo.  151,  Kay,  J.,  said:  "The 
word  'disposed,'  as  used  in  this  subdivision  of 
the  statute,  was,  we  think,  intended  to  cover, 
and  does  cover,  all  such  alienations  of  property 
as  may  be  made  in  ways  not  otherwise  pointed 
out  in  the  statute;  for  example,  such  as 
pledges,  gifts,  pawns,  bailments,  and  other 
transfers  and  alienations  as  may  be  effected  by 
mere  delivery,  and  without  the  use  of  any 
writing,  assignment,  or  conveyance." 

3.  Solvency  Not  a  Defense. — Elkhart  Bank 
Western  Lumber  Co.,  59  Mo.  App.  317; 

Rock  Island  Nat.  Bank  v.  Western  Lumber 
Co.  (Mo.  1896),  34  S.  W.  Rep.  869. 

4.  See  the  titles  Fraudulent  Sales  and 
Conveyances. 

5  Changing  of  Property  into  Money. — See,  for 
instance,  the  following  statutes: 
Arizona. — Rev.  Stat.  1887,  p.  58. 
Iowa. — Rev.  Annotated  Code,  §  2956. 


Kansas. — Taylor's  Annotated  Code  of  Pro., 
§  190- 

Virginia. — Code,  §  2959. 

6.  Intent  may  be  Inferred  from  Acts. — Strauss 
v.  Abrahams,  32  Fed.  Rep.  310;  Hanks  v.  An- 
drews, 53  Ark.  327;  Chaffe  v.  Mackenzie,  43 
La.  Ann.  1062;  Burgert  v.  Borchert,  59  Mo. 
80;  Nelson  DistillingCo.  v.  Lock,  59  Mo.  App. 
637 ;  Rosenfield  v.  Howard,  15  Barb.  (N.  Y.) 
546;  Kipling  v.  Corbin,  66  How.  Pr.  (N.  Y. 
City  Ct.)  12. 

7.  Actual  Fraud  a  Necessary  Element. — Weare 
Commission  Co.  v.  Druley,  156  111.  25  ;  Shove 
v.  Farwell,  9  111.  App.  256;  Princeton  First 
Nat.  Bank  v.  Kurtz,  22  111.  App.  213;  Demp- 
sey  v.  Bowen,  25  111.  App.  192;  Standard  Oil 
Co.  v.  Morrison,  54  111.  App.  531;  Casola  v. 
Vasquez,  147  N.  Y.  258;  Market  Nat.  Bank 
v.  Bethel,  32  Ohio  L.  J.  135;  Hoyman  v.  Be- 
verstock,  8  Ohio  Cir.  Ct.  Rep.  473.  But  see 
Gollober  v.  Martin,  33  Kan.  252;  Roberts  v. 
Radcliff,  35  Kan.  502;  Winfield  Nat.  Bank 
v.  Croco,  46  Kan.  629;  Kingman  First  Nat. 
Bank  v.  Gerson,  50  Kan.  589;  Cook  v.  Burn- 
ham,  3  Kan.  App.  27. 

8.  When  Intent  need  Not  be  Shown. — Reed 
v.  Pelletier,  28  Mo.  173;  Douglass  v.  Cissna, 
17  Mo.  App.  44;  Noyes  v.  Cunningham, 
51  Mo.  App.  194.  See  Pilling  v.  Otis,  13  Wis. 
495- 

9.  Any  One  Creditor  may  Have  Attachment  for 
Fraud. — Sherrill  v.  Bench,  37  Ark.  560;  Noyes 
v.  Cunningham,  51  Mo.  App.  194. 

10.  Fraudulent  Act  must  Concern  Debtor's 
Property. — Empire  Warehouse  Co.  v.  Mallett, 
84  Hun  (N.  Y.)  561  ;  Campbell  v.  Jackson,  80 
Wis.  48. 

11.  Threatened  Assignment  Held  Not  a  Ground 
for  Attachment. — Evans  v.  Warner,  21  Hun 
(N.  Y.)  574;  Wilson  v.  Britton,  6  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  97;  Dickinson  v.  Ben- 
ham,  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  390; 
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authorities  to  the  effect  that  a  threat  to  make  an  assignment  shows  an  intent 
to  fraudulently  convey  or  dispose  of  property,  and  will  justify  the  issuing  of 
this  process.1 

What  Amounts  to  a  Secretion  or  Concealment — Instances. — It  has  been  held  that  a 
denying  by  the  debtor  that  he  had  any  money  on  hand,  when  in  fact  he  had 
some  which  he  afterwards  paid  to  other  creditors,  is  not  a  secretion,2  but 
withdrawing  money  from  business  in  anticipation  of  attachment  proceedings, 
in  order  to  defend  the  same,  is  a  concealment  within  the  statute.3  When  the 
plaintiff  is  entitled  to  part  of  the  proceeds  of  the  sale,  and  the  defendant, 
having  received  it  all,  denies  the  same  and  refuses  to  pay  the  plaintiff  his 
share,  this  is  a  concealment  or  secretion  which  will  support  an  attachment.4 

A  solvent  merchant  may  use  the  proceeds  of  the  sale  of  his  goods  for  his 
private  purposes,  even  though  he  places  them  beyond  the  reach  of  his  cred- 
itors, without  being  guilty  of  fraudulent  secretion  or  concealment  of  his 
property;5  but  the  fact  that  a  stock  of  goods  has  been  converted  into  money, 
and  the  stock  greatly  reduced,  has  been  held  to  be  a  fraudulent  concealment.6 

Assignment,  Conveyance,  or  Concealment  of  a  Part  of  the  Debtor's  Property. — If  the  debtor 
fraudulently  disposes  of,  conveys,  or  secretes  only  a  part  of  his  property,  an 
attachment  may  be  had.7 

Partnership. — A  fraudulent  disposition  of  a  part  of  the  assets  of  a  part- 
nership, by  one  member  thereof,  is  a  valid  cause  for  an  attachment  to  issue 
against  the  partnership  assets.8 

Burden  of  Proof. — The  burden  of  proof  is  upon  the  plaintiff  to  show  fraud,  in 
all  cases  where  an  attachment  is  sought  upon  this  ground.9 

5.  Debts  Fraudulently  Contracted. — In  several  of  the  states,  if  a  debt  is  con- 
tracted fraudulently  an  attachment  may  be  had,10  and  an  intent  to  defraud 


Kipling  v.  Corbin,  66  How.  Pr.  (N.  Y.  City 
Ct.)  12;  Farwell  v.  Furniss,  67  How.  Pr.  (N. 
Y.  Supreme  Ct.)  188.   See  Anthony  v.  Stype, 

19  Hun  (N.  Y.)  268;  Haulenbeck  v.  Coenen, 

20  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  6. 

1 .  Threatened  Assignments  Held  a  Ground  for 
Attachment.  —  White  v.  Leszynsky,  14  Cal. 
165 ;  Newman  v.  Kraim,  34  La.  Ann.  910; 
Livermore  v.  Rhodes,  27  How.  Pr.  (N.  Y. 
Super.  Ct.)  506;  Gasherie  v.  Apple,  14  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  64;  U.S.  Net,  etc.,  Co. 
v.  Alexander  (City  Ct.),  18  N.  Y.  Supp.  147. 

2.  Secretion  or  Concealment. — Keith  *.  Mc- 
Donald, 31  111.  App.  17. 

Concealment  by  an  Agent. — Failure  or  refusal 
on  the  part  of  an  agent  to  render  an  account 
of  goods  sold  is  not  a  concealment,  but  fail- 
ure and  refusal  to  offer  the  proceeds  of  the 
sale  is.  Powell  v.  Matthews,  10  Mo.  49.  As 
to  what  is  a  fraudulent  concealment,  see  also 
Rohan  Bros.  Boiler  Mfg.  Co.  v.  Latimore, 
18  Mo.  App.  16;  Weinstein  v.  Reid,  25  Mo. 
App.  41. 

3.  Withdrawing  Money  from  Business  in  An- 
ticipation of  Attachment. — Mathews  v.  Loth, 
45  Mo.  App.  455. 

4.  Refusal  to  Hand  Over  Proceeds  of  Sale. — 

Ziegler  v.  Ziegler,  68  Hun  (N.  Y.)  177. 

5.  Disposal  of  Proceeds  of  Sales  by  Merchant. — 
Willis  v.  Lowry,  66  Tex.  540. 

6.  Greatly  Reducing  Stock  by  Conversion  into 
Money. — Reed  v.  Weeping  Water  First  Nat. 
Bank,  46  Neb.  168. 

7.  Disposing  or  Assigning  Part  of  Debtor's 
Property. — In  Taylor  v.  Myers,  34  Mo.  81, 
Bates,  J.,  said  :  "The  real  substance  of  the  is- 
sue was,  did  the  defendant  intend  to  hinder  and 


delay  his  creditors  by  fraudulently  conceal- 
ing, removing,  or  disposing  of  his  property? 
This  could  be  as  effectually  done  by  conceal- 
ing, removing,  or  disposing  of  a  part  of  his 
property  as  by  concealing,  removing,  or  dis- 
posing of  the  whole  of  it.  The  appellant's 
construction  of  the  act  would  nullify  it ;  for, 
in  every  case,  a  fraudulent  debtor  could  re- 
tain a  portion  of  his  property — however  small 
— subject  to  the  claims  of  his  creditors,  and 
thus  avoid  the  effect  of  the  statute;  and  it 
would  be  almost  impossible  in  any  case  for 
an  attaching  creditor  to  establish  that  all  of 
the  defendant's  property  was  about  to  be,  or 
had  been,  fraudulently  concealed,  removed, 
or  disposed  of."  See  also  Flannagant*.  Don- 
aldson, 85  Ind.  517;  Johnson  v.  Laughlin,  7 
Kan.  359;  Bank  of  Commerce  v.  Pavne,  86 
Ky.  446 ;  Kleine  v.  Nie,  88  Ky.  542 ;  Tread- 
well  v.  Lawlor,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  8;  Weiller  v.  Schreiber,  63  How.  Pr.  (N. 
Y.  Supreme  Ct.)  491. 

8.  Fraudulent  Disposition  of  Partnership  As- 
sets.— Wilson-Obear  Grocery  Co.  v.  Cole,  26 
Mo.  App.  5. 

9.  Onus  on  Plaintiff  to  Show  Fraud. — Strauss 
v.  Abrahams,  32  Fed.  Rep.  310;  McPike  v. 
Atwell,  34  Kan.  142;  Noyes  v.  Cunningham, 
51  Mo.  App.  194. 

10.  Fraudulent  Debts — Statutes — Colorado. — 
Rice's  Code  of  Procedure,  §  91. 

loxva. — Code,  §  2956. 

Kansas. — Taylor's  Annotated  Code  of  Pro- 
cedure, (j  190. 

Missouri. — I  Rev.  Stat.,  $  521. 
Ohio. — 2  Rev.  Stat.,  §  5521. 
Pennsylvania. — 1  Brightley's  Purdin  Dig.  7. 
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must  be  shown.1  But  the  fact  that  the  debtor  knew  that  he  was  insolvent, 
when  he  purchased  the  goods  on  credit,  does  not  afford  conclusive  presump- 
tion of  fraud.2  Two  separate  debts,  one  of  which  was  fraudulently  contracted 
and  one  of  which  was  not,  cannot  be  joined  as  a  ground  for  an  attachment.3 

What  Amounts  to  »Fraud. — A  false  statement  by  a  person  for  the  purpose 
of  obtaining  credit,  as  to  the  amount  of  his  liabilities,4  or  as  to  his  solvency,5 
or  as  to  the  value  of  his  property,6  is  a  ground  for  attachment  under  these 
statutes.  But  negligence  upon  the  part  of  a  doctor,  resulting  in  damages  to 
his  patient,  will  not  justify  an  attachment  on  this  ground.7  Nor  will  the  fact 
that  the  defendant's  minor  son  has  made,  without  the  defendant's  knowledge, 
false  statements,  in  order  to  get  credit  for  the  defendant,  support  an  attach- 
ment on  the  ground  that  the  debt  was  fraudulently  contracted.8  The  false 
statements  must  have  been  wilfully  made,9  and  the  false  representation  must 
be  material  and  must  be  relied  upon.10  An  intention  not  to  pay,  entertained 
at  the  time  of  contracting  the  debt,  is  a  fraud  upon  the  creditor.11  And  this 
intention  may  be  gathered  from  circumstantial  evidence.12    But  if  the  debtor 


1.  Intent. — In  Wyman  v.  Wilmarth,  i  S. 
Dak.  172,  Bennett,  J.,  said  :  "  To  constitute  the 
offense  several  things  must  concur.  There 
must  be  an  intent  to  cheat  or  defraud  some 
person.  For  that  purpose  some  false  pretense 
must  be  designedly  used,  and  the  fraud  must 
be  accomplished  by  means  of  the  false  pretense; 
or,  if  not  wholly  by  that  means,  it  must  have 
had  so  material  an  effect  upon  the  mind  of  the 
party  defrauded  that  without  it  he  would  not 
have  parted  with  the  money  or  property  al- 
leged to  have  been  fraudulently  obtained." 

2.  Purchasing  Goods  with  Knowledge  of  Insol- 
vency.— Dunlap  v.  Fox  (Miss.  1887),  2  So.  Rep. 
169.  See  Miller  v.  Shapiro,  2  Pa.  Dist.  Rep. 
356- 

3.  Two  Separate  Debts. — If  there  are  two 
separate  debts,  only  one  of  which  was  fraud- 
ulently contracted,  an  attachment  for  an 
amount  including  both  debts  will  fail  alto- 
gether. Mayer?'.  Zingre,  18  Neb.  458;  Est- 
low  v .  Hanna,  75  Mich.  219. 

If  of  two  bills  of  goods  only  one  was  obtained 
by  false  representation,  an  attachment  for  an 
amount  covering  both  bills  will  be  dissolved. 
Smith  Drug  Co.  v.  Casper  Drug  Co.  (Wy- 
oming 1895),  40  Pac.  Rep.  979;  Wilson  v. 
Greenwood,  8  Kulp  (Pa.)  210 ;  National  Brew- 
ing Co.  v.  Bomgardner,  5  Pa.  Dist.  Rep.  365. 
See  Strasburger  v.  Bachrach  (Supreme  Ct),  13 
N.  Y.  Supp.  538;  Stiff  v.  Stevens  (Tex.  Civ. 
App.  1893),  21  S.  W.  Rep.  295. 

A  Running  Account  Consisting  of  Many  Items  is 
a  debt  in  solido,  and  not  severable,  and,  though 
some  of  the  items  were  not  contracted  in  fraud, 
yet  an  attachment  will  lie.  Mackey  v.  Hyatt, 
42  Mo.  App.  443. 

4.  Misrepresentation  as  to  Liability. — A  state- 
ment by  the  defendant,  for  the  purpose  of  ob- 
taining credit,  that  he  owes  a  much  smaller 
amount  than  he  really  does,  is  within  the  mean- 
ing of  these  statutes.  Rosenthal  v.  Wehe,  58 
Wis.  621.  See  Warner  v.  Kade,  15  Mo.  App. 
600. 

5.  Misrepresentation  as  to  Solvency.  —  The 

property  of  a  debtor,  who  fraudulently  repre- 
sents himself  as  solvent  when  in  fact  he  is 
not,  maybe  attached.  Wachter  v.  Famachon, 
62  Wis.  117. 


Solvency,  on  the  part  of  a  merchant  or  a  mer- 
chant corporation,  is  not  an  ultimate  ability  to 
pay  debts,  or  an  excess  of  assets  over  liabili- 
ties, but  rather  an  excess  of  assets  available 
for  the  discharge  of  liabilities  in  the  usual 
course  of  trade.  Ring  v.  Chas.  Vogel  Paint, 
etc.,  Co.,  44  Mo.  App.  in. 

6.  Value  of  Property  Misrepresented.— A  mis- 
representation as  to  the  character  and  value  of 
land  owned  by  the  debtor,  which  induced  the 
plaintiff  to  give  credit,  is  a  fraud  for  which 
an  attachment  may  be  obtained.  Littlejohn 
v.  Jacobs,  66  Wis.  600;  Kahn  v.  Angus,  61 
Wis.  264;  Davis  v.  Jenkins,  46  Kan.  19. 

For  other  cases  as  to  fraudulent  represen- 
tation, see  Stanhope  v.  Swafford,  77  Iowa 
594;  Chappell  v.  Comins,  44  Kan.  743;  Gas- 
quet  v.  Johnston,  2  La.  514  ;  Warren  v.  Barsby, 
24  Neb.  811;  Reynolds  v.  Horton,  67  Hun 
(N.  Y.)  122;  New  Rochelle  Coal,  etc.,  Co.  v. 
McGraw,  3  N.  Y.  App.  Div.  252. 

7.  Negligence  of  Physician  Injuring  Patient. — 
Rawlings  z<.  Powers,  25  Neb.  681. 

8.  False  Representations  by  Defendant's  Son. 
— Hooven  Mercantile  Co.  v.  Backlev,  7  Kulp 
(Pa.)  552. 

9.  Statements  must  Be  Wilfully  False. — Curtis 
v.  Hoxie,  88  Wis.  41. 

10.  False  Representation  Must  Be  Material  and 
Acted  On. — Cheyenne  First  Nat.  Bank  v.  Swan, 
3  Wyoming  356. 

11.  Intention  Not  to  Pay  for  Purchases. — If  the 
debtor,  at  the  time  of  contracting  a  debt  for  the 
purchase  of  goods,  does  not  intend  to  pay  for 
them,  it  is  a  fraudulently  contracted  debt  with- 
in the  statute.  Marqueze  v.  Sontheimer,  59 
Miss.  430;  Blackwell  v.  Fry,  49  Mo.  App.  638. 
But  see  Smith  v.  Smith,  "21  Pa.  St.  367,  60 
Am.  Dec.  51 ;  Rodman  v.  Thalheimer,  75  Pa. 
St.  232;  Meyers  v.  Ranch,  4  Pa.  Dist.  Rep. 
333- 

12.  Evidence  of  Intent. — The  law  permits  a 
jury  to  find  or  infer  from  a  variety  of  circum- 
stances, such  as  the  conduct,  action,  the 
financial  situation,  and  the  method  of  dealing 
adopted  by  a  person  on  a  particular  occasion, 
whether  his  intention  was  fraudulent  or  other- 
wise. Strauss  v.  Abrahams,  32  Fed.  Rep.  310; 
Blackwell  v.  Fry,  49  Mo.  App.  638. 
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has  made  fraudulent  representations  it  is  not  necessary  that  he  should  have 
intended  not  to  pay,  at  the  time  the  debt  was  contracted,  in  order  to  get  an 
attachment.*  An  attachment  cannot  be  had  on  this  ground  because  the 
defendant  has  wrongfully  converted  the  money  or  property  of  the  plaintiff;* 
nor  when  the  money  or  property  comes  rightfully  into  the  defendant's 
possession.3 

Evidence. — The  burden  of  proof  is  upon  the  plaintiff  to  show  the  fraud.4  It 
is  sometimes  required  that  the  substance  of  the  fraudulent  statements  be  in 
writing,  and  signed  by  the  debtor  before  they  can  be  admissible  as  evidence.5 

Reports  of  Mercantile  Agencies. — Statements  made  to  commercial  agencies  by 
the  debtor,  as  to  his  financial  standing,  are  admissible  in  evidence.6  But  these 
statements  must  have  been  made  with  a  fraudulent  purpose,7  and  must  have 
been  material  inducements  to  the  extension  of  the  credit.8  Where  a  state- 
ment is  made  by  the  debtor  to  a  third  person,  and  by  him  communicated  to 
the  creditor,  in  order  to  form  a  ground  of  attachment  under  this  head  the 
statement  as  communicated  must  be  identical  with  the  statement  originally 
made,  or  must  be  substantially  the  same,  and  not  a  mere  deduction  therefrom.9 

6.  Removal  of  Property. — In  most  of  the  states  the  fact  that  the  debtor  has 
removed,  or  is  about  to  remove,  property  from  the  state  of  his  residence  is  a 
ground  for  attachment.10  And  in  some  of  the  states  if  the  debtor  has  removed, 
or  is  about  to  remove,  his  property  out  of  the  jurisdiction  of  the  court,11  or  out 
of  the  county,12  an  attachment  may  be  had. 


1.  Intent  Not  to  Pay  Not  Essential. — Marks 
v.  Stoner  (Miss.1891),  11  So.  Rep.  186. 

2.  Wrongful  Conversion  does  Not  Amount  to 
Contracting  the  Debt  Fraudulently. — In  Finlay 
v.  Bryson,  84  Mo.  664,  Martin,  C,  said  :  "  The 
fraudulent  transaction  referred  to  must  cul- 
minate in  a  debt.  The  debtor  must  have  been 
guilty  of  some  material  deceptive  act,  word,  or 
concealment,  done  or  suffered  by  him  with 
the  intent  to  induce  the  opposite  party  to  con- 
sent to  the  debt.  The  opposite  party  must 
have  relied  on  such  false  acts  or  manifesta- 
tions of  the  debtor,  and  yielded  his  consent  to 
the  contract  on  the  faith  thereof.  In  this 
manner  alone  results  a  debt  fraudulently  con- 
tracted on  the  part  of  the  debtor."  See  also 
Blackinton  v.  Rumpf,  12  Wash.  279;  Sunday 
Mirror  Co.  v.  Galvin,  55  Mo.  App.  412.  But 
see  Cole  v.  Aune,  40  Minn.  80. 

3.  Goss  v.  Boulder  County,  4  Colo.  468. 

4.  Burden  of  Proof. — The  plaintiff  must  show 
the  fraud.  Strauss  v.  Abrahams,  32  Fed. 
Rep.  310;  Powers  v.  O'Brien,  44  Mich.  317. 

5.  Fraudulent  Statements  must  Be  in  Writing. 
— 1  Starr  &  Cur.  Anno.  Stat.  (111.),  c.  ri,  par. 
1,  §  1 ;  Dodge  v.  Yates,  21  111.  App.  547.  See 
Fisher  v.  Secrist,  48  Fed.  Rep.  264. 

6.  Reports  of  Mercantile  Agencies  Are  Evi- 
dence.— Emerson  v.  Detroit  Steel,  etc.,  Co., 
100  Mich.  127;  Holmes  v.  Harrington,  20 
Mo.  App.  661 ;  Gries  v.  Blackman,  30  Mo. 
App.  2. 

In  Genesee  County  Sav.  Bank  v.  Michigan 
Barge  Co.,  52  Mich.  164,  the  court  said  :  "  We 
think  a  person  furnishing  information  to  a 
commercial  agency,  as  to  his  means  and  pe- 
cuniary responsibility,  is  to  be  presumed  to 
have  done  so  to  enable  the  agency  to  com- 
municate the  same  to  persons  interested  for 
their  guidance  in  giving  credit  to  him,  and  so 
long  as  such  intention  exists,  and  the  repre- 
sentations reach  the  persons  for  whom  they 


were  intended,  it  is  immaterial  whether  they 
passed  through  a  direct  channel  or  otherwise, 
provided  they  were  reported  by  the  agency  as 
made  by  the  party." 

7.  Victor  v.  Henlien,  33  Hun  (N.  Y.)  549. 

8.  Statements  must)  Be  a  Material  Inducement. 
— Holmes  v.  Harrington,  20  Mo.  App.  661 ; 
Gries  v.  Blackman,  30  Mo.  App.  2. 

9.  Representations  Communicated  through 
Third  Parties. — Kilpatrick-Koch  Dry  Goods 
Co.  v.  McPheely,  37  Neb.  800. 

10.  Removal  of  Property. — See  the  following 
statutes : 

Georgia. — Code,  §  3264. 

IUhiois. — 1  Starr  &  Curtis  Annotated  Stat., 
c.  11,  par.  1,  §  1. 

Kansas. — Tajdor's  Annotated  Code  of  Prac- 
tice, §  190. 

Michigan. — Howell's  Annotated  Stat.,  § 
7987. 

Missouri. — 1  Rev.  Stat.,  §  q2i. 
New  Tork.—N.  Y.  Code  of  Civil  Pro.,  $ 
636. 

Ohio. — 2  Rev.  Stat.,  §  5521. 
Virginia. — Code,  §  2959. 
And  the  codes  and  statutes  of  the  several 

states. 

"Removal." — In  these  statutes  the  word 
"  removal  "  means  a  permanent  taking  away, 
and  not  a  temporary  use  of  the  property  by 
the  owner  out  of  the  state.  Warder  v.  Thril- 
keld,  52  Iowa  134;  Montgomery  v.  Tiller.  1 
B.  Mon.  (Ky.)  155;  Clinch  River  Mineral  Co. 
v.  Harrison,  91  Va.  122. 

11.  Removal  out  of  the  Jurisdiction  of  the 
Court. — See,  for  example,  Taylor's  Annotated 
Code  of  Practice,  §  190;  1  Brightlej-'s  Purd. 
Digest  70. 

12.  Removal  out  of  the  County. — See  Code  of 

Iowa,  §  2956. 

Under  the  Georgia  statute,  if  a  nonresident 
debtor  is  moving  through  the  state  with  his 
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Intent. — In  some  jurisdictions  the  removal  must  be  made  with  a  fraudulent 
intent,1  while  in  others  the  intent  is  not  material  if,  by  the  removal,  the  creditor 
is  threatened  with  the  loss  of  his  debt.* 

How  Much  Property  Removed  will  Justify  an  Attachment. — It  has  been  held  that  if  the 
property  being  removed  is  small  in  amount  compared  with  what  remains, 
which  remainder  is  sufficient  to  pay  the  creditor  seeking  the  attachment, 
this  remedy  cannot  be  had  ; 3  but  in  some  states  an  attachment  will  issue  if 
enough  property  is  not  left  within  the  state  to  pay  all  the  creditors,  and 
evidence  of  debts  owing  other  parties  is  admissible.4 

When  a  Dehtor  may  Remove  Property  Out  of  the  State. — A  debtor,  though,  may  ship 
property  out  of  the  state  to  pay  a  bona  fide  creditor ; 5  and  it  has  been  held 
that  the  shipment  of  produce  for  the  honest  ends  of  business  will  not  justify 
an  attachment.6  These  statutes  do  not  apply  to  property  which,  from  its 
nature,  must  be  taken  from  the  state  in  order  to  be  used  or  disposed  of.7 


goods  an  attachment  may  be  had  on  the 
ground  that  he  is  actually  moving  out  of  the 
county.  Johnson  v.  Lowry,  47  Ga.  560,  15 
Am.  Rep.  655. 

1.  Fraudulent  Intent  must  be  Proved.  —  See 
New  York  Code  of  Civil  Pro.,  §  636,  subs. 
2;  Montgomery  v.  Tilley,  1  B.  Mon.  (Ky.) 
155;  Steele  v.  Dodd,  14  Neb.  496;  Hunter  v. 
Soward,  15  Neb.  215. 

2.  In  Some  States  Intent  to  Defraud  Unneces- 
sary.— Durr  v.  Hervey,  44  Ark.  301,  51  Am. 
Rep.  594;  Goodbar  v.  Bailey,  57  Ark.  611; 
Branch  of  State  Bank  v.  White,  12  Iowa  141; 
Sherrill  v.  Fay,  14  Iowa  292;  Mingus  v.  Mc- 
Leod,  25  Iowa  452 ;  Freidlander  v.  Pollock,  5 
Coldw.  (Tenn.)  490.  See  also  Whiter'.  Wil- 
son, 10  111.  31. 

Mississippi  Statute. — Under  the  Mississippi 
statutes  a  debtor  who  removes  his  property, 
or  a  part  thereof,  from  the  state  for  the  pur- 
pose of  converting  it  into  money,  not  having 
or  leaving  sufficient  property  in  the  state  sub- 
ject to  execution  to  pay  his  creditor,  is  liable 
to  attachment,  whether  his  intent  in  doing  so 
is  fraudulent  or  not.  Stephenson  v  Sloan, 
65  Miss.  407;  Philadelphia  Invest.  Co.  v. 
Bowling,  72  Miss.  565;  Pickard  v.  Samuels, 
64  Miss.  822. 

In  Queen  City  Mfg.  Co.  v.  Blalack  (Miss. 
1896),  18  So.  Rep.  800,  Cooper,  C.  J.,  said: 
"  In  Lowenstein  v.  Bew,  68  Miss.  265,  24  Am. 
St.  Rep.  269,  we  repudiated  the  proposition 
that  an  insolvent  debtor  might  lawfully  send 
his  property  out  of  the  state  because  such  was 
the  usual  course  of  business.  It  is  immaterial 
that  the  business  cannot  be  successfully  con- 
ducted unless  the  property  may  be  sent  to 
markets  outside  the  state  for  sale.  When  the 
concern  becomes  insolvent  it  must  go  into 
liquidation,  or  take  the  consequences  of  so  act- 
ing as  to  subject  itself  to  attachment." 

3.  Where  Enough  Property  Left  to  Satisfy 
Debt  —  Statute  Not  Applicable  —  Mississippi. — 
"  The  object  of  the  statute  allowing  attach- 
ments for  debts  is  to  afford  to  the  creditor  a 
security  for  his  debt,  in  case  the  debtor  is  about 
to  remove  his  property  out  of  this  state  so  as  to 
deprive  the  creditor  of  the  collection  of  his 
debt  in  this  state.  The  principle  upon  which 
the  statute  proceeds  is  the  danger  of  loss  of  the 
debt  by  the  removal  of  the  defendant's  prop- 
erty; and  this  reason  fails,  and  the  remedy 


provided  by  the  statute  plainly  does  not  apply, 
where  the  debtor  is  removing  a  part  of  his 
property,  but  does  not  remove,  nor  intend  to 
remove,  another  part  of  it,  subject  to  the  pay- 
ment of  the  debt,  amply  sufficient  to  satisfy  it, 
and  accessible  to  the  creditor's  execution,  and 
such  portion  of  his  property  remains  in  his 
possession  openly  subject  to  execution.  For 
when  property  to  such  an  amount,  and  so  sit- 
uated, remains  in  the  possession  of  the  debtor, 
and  is  not  about  to  be  removed  from  the  state, 
it  could  not  be  justly  said  that  the  creditor's 
debt  would  be  in  danger  of  being  lost  by  the 
removal  of  another  part  of  the  debtor's  prop- 
erty from  the  state."  Montague  v.  Gaddis, 
37  Miss.  453.  See  also  Haber  v.  Nassitts,  12 
Fla.  589;  McEntee  v.  Aris  (Supreme  Ct.),  21 
N.  Y.  Supp.  857;  Wrompelmeir  v.  Moses,  3 
Baxt.  (Tenn.)  467. 

4.  Enough  must  Remain  to  Satisfy  All  Debtors. 
— Holliday  v.  Cohen,  34  Ark.  707;  Simon  v. 
Sevier  Assoc.,  54  Ark.  58 ;  Freidlander  v.  Pol- 
lock, 5  Coldw.  (Tenn.)  490. 

Value  of  Property  Left — Arkansas. — The  prop- 
erty left  in  this  state  is  to  be  rated  at  the  fair 
market  value,  and  not  at  the  price  which  it 
would  bring  at  a  forced  sale.  Nesbit  v. 
Schwab  Clothing  Co.  (Ark.  1896),  34  S.  W. 
Rep.  79. 

6.  Shipment  in  Payment  of  Debts. — If  the  con- 
signee who  lives  outside  of  the  state  is  a  cred- 
itor of  the  consignor,  a  shipment  to  him  of 
produce  sufficient  to  pay  his  debt  is  not  a 
ground  for  attachment.  Rice  v.  Pertuis,  40 
Ark.  157;  Lowenstein  v.  Bew,  68  Miss.  265, 
24  Am.  St.  Rep.  269.  See  Mack  v.  McDaniel, 
4  Fed.  Rep.  294. 

Consignee  Not  a  Creditor. — Where  an  insol- 
vent debtor  shipped  his  cotton  to  a  consignee, 
not  in  payment  of  a  debt  due  the  consignee, 
but  to  create  a  fund  against  which  he  might 
draw  to  pay  such  other  debts  that  he  owed 
as  he  might  elect  to  pay,  it  was  held  that  so 
doing  made  him  liable  to  attachment.  Crow 
v.  Lemon,  69  Miss.  799;  Wilkinson  v..  Dock- 
ery  (Miss.  1893),  12  So.  Rep.  585. 

6.  Shipment  for  Honest  Ends  of  Business. — 
Stewart  v.  Cole,  46  Ala.  649;  White  v.  Wil- 
son, 10  111.  21 . 

7.  Property  Which,  by  Reason  of  Its  Nature, 
must  be  Shipped. — Certain  property,  such  as 
steamboats  and  vessels,  may  be  sent  from  one 
;  Volume  III. 


Affidavit,  Bond,  and  Writ. 


A  TTA  CHMENT. 


The  Affidavit. 


7.  Additional  Grounds. — In  addition  to  the  foregoing  grounds  of  attachment, 
which  are  the  most  usual  ones,  there  are  in  some  of  the  states  other  distinct 
inds,  besides  numerous  variations  of  those  which  have  been  already  treated.1 

Defying  an  Officer. — Standing  in  defiance  of  an  officer  of  the  law,  so  that  process 
cannot  be  served,  will  cause  an  attachment  to  issue  in  some  states.2 

Failure  to  Pay  According  to  Contract. — In  other  states  a  failure  to  pay  the  price 
or  value  of  an  article  at  the  time  of  the  delivery  thereof,3  or  the  value  of  work 
or  service  done  at  the  time  of  its  completion,  when  bound  so  to  do  by  the 
terms  of  the  contract,  will  justify  an  attachment.4 

Nonresident  Absconding  Debtor. — The  fact  that  a  debtor  absconds  from  the  state 
of  his  residence,  carrying  with  him  his  property  for  the  purpose  of  preventing 
its  seizure  under  an  execution  in  the  state  of  his  residence,  is  in  some  jurisdic- 
tions a  ground  for  the  issuing  of  this  process.5 

Insufficiency  of  Property. — Under  a  statutory  provision  in  Kentucky  the  fact 
that  the  defendant  has  no  property  in  the  state  subject  to  execution,  or  not 
enough  to  satisfy  the  demand  of  the  plaintiff,  and  that  the  collection  of  the 
demand  will  be  endangered  by  the  delay  necessary  for  obtaining  a  judgment 
and  issuing  execution  thereupon,  is  a  ground  for  attachment.'' 

Intent. — And  it  was  held  that  under  this  statute  no  fraudulent  design  or 
design  to  delay  the  collection  of  the  debt  was  necessary.17 

VII.  Affidavit,  Bond,  and  Writ — I.  The  Affidavit.— In  most  jurisdictions 
the  statutes  require  that  an  affidavit  shall  be  made  before  the  writ  may  issue,8 
and  if  the  affidavit  is  not  made,  or  if  it  is  defective  when  made,  the  court  will 
be  without  jurisdiction,  and  the  attachment  consequently  void.9  The  necessary 
affidavit  should  be  made  either  before  the  writ  of  attachment  issues  or  at  the 
same  time.10 


state  to  another  without  affording  a  ground 
for  attachment.  Russell  v.  Wilson,  18  La. 
367- 

And  in  Wisconsin  it  has  been  held  that  lum- 
ber may  be  always  shipped  from  one  state  to 
another.  Hurd  v.  Jarvis,  1  Pin.  (Wis.)  475. 
See  also  Craigmiles  v.  Hays,  7  Lea  (Tenn.) 
720. 

1.  Other  Grounds. — See  codes  and  statutes 
of  the  several  states. 

2.  Refusing  to  be  Served  with  Process. — See, 
for  example : 

Colorado. — Rice's  Code  of  Pro.,  §  92. 
Georgia. — Code,  §  3264. 
Illinois. — 1  Starr  &  Curt.  Annotated  Stat., 
c.  11,  par.  1,  §  1. 

3.  Price  or  Value  of  Work  or  Labor  Unpaid — 
Colorado. — To  attach  property  on  this  ground 
three  things  must  concur:  First,  the  thing 
must  have  been  delivered ;  second,  there 
must  have  been  no  credit  given;  and  third, 
the  contract  to  pay  on  delivery  must  be  un- 
conditional. Miller  v.  Godfrey,  1  Colo.  App. 
177,  construing  Colo.  Code  of  Civ.  Pro., 
i)  92. 

Kansas. — In  order  to  come  within  the  pro- 
vision of  the  Kansas  Code  (Taylor's  Anno. 
Code  Civ.  Pro.,  §  190)  there  should  not 
only  be  a  contract  between  the  parties  that 
the  property  should  be  so  paid  for  on  delivery, 
but  it  should  continue  down  to  the  time  when 
the  property  was  actually  delivered.  Young 
v.  Lynch,  30  Kan.  209. 

Missouri. — For  the  Missouri  statute,  see 
St.  Louis  Type  Foundry  v.  Union  Printing, 
etc.,  Co.,  3  Mo.  App.  142;  Aultman  v.  Daggs, 
So  Mo.  App.  280. 


4.  Rice's  (Colorado)  Code  of  Pro^.,  §  92; 
Morris  v.  Everly,  19  Colo.  529. 

5.  1  Missouri  Rev.  Stat.,  §  521. 
Mill  &  V.  (Tennessee)  Code,  §  4193  ;  Taylor 

v.  Badoux,  92  Tenn.  249. 

6.  Kentucky  —  Insufficiency  of  Property. — 
Kentucky  Statute,  Code,  §  194;  Francis  v. 
Burnett,  84  Ky.  23  ;  Dunn  v.  McAlpin,  90  Kv. 
78;  George  v.  Hoskins  (Ky.  1895),  30  S.  W. 
Rep.  406;  Smith  v.  Kennedy  (Ky.  1896),  36 
S.  W.  Rep.  18. 

7.  Burdett  v.  Phillips,  78  Ky.  246. 

8.  Statutes  as  to  Affidavit — Illinois. — Starr  & 
Curt.  Annot.  Stat.  1896,  c.  11,  §  2. 

Missouri. — Rev.  Stat.  1889,      525,  526. 
New  Tork.—H.  Y.  Code  of  Civil  Pro., 
1892,  §§  636,  639. 

Ohio. — Rev.  Stat.  1892,  §  5522. 
See  generally  the  codes  and  statutes  of  the 
several  states. 

Affidavit  must  be  Made. — Bond  v.  Patterson, 

1  Blackf.  (Ind.)  34;  Worstell  v.  Ward,  1  Bush 
(Ky.)  198;  Greenvault  v.  Farmers,  etc.,  Bank, 

2  Dougl.  (Mich.)  49S;  Mathews  v.  Densmore, 
43  Mich.  461. 

For  a  Full  Discussion  of  the  affidavit,  see  3 
Encyc.  of  Pleading  and  Practice,  pp. 
3-28. 

9.  Deering  v.  Warren,  1  S.  Dak.  35;  Tan- 
ner, etc.,  Engine  Co.  v.  Hall,  22  Fla.  391; 
Wilsons.  Arnold,  5  Mich.  98;  Burnside  v. 
Davis,  65  Mich.  74;  Skiff  v.  Stewart,  39  How. 
Pr.  (N.  Y.  Supreme  Ct.)  385  ;  Biddle  v.  Black, 
99  Pa.  St.  380;  Sullivan  v.  Fugate,  1  Heisk. 
(Tenn.)  20. 

10.  Time  of  Making.— Wright  v.  Smith,  66 
Ala.  545;  Simpson  v.  Knight,  12  Fla.  144. 
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By  Whom  Made. — The  affidavit  maybe  made  by  the  plaintiff,  his  agent,  or 
attorney,  or  such  person  as  is  provided  for  by  statute.1  And  if  by  statute  the 
person  who  may  make  the  affidavit  is  not  named,  an  agent  of  the  plaintiff  may 
make  it.2 

Form  and  Contents. — In  the  matter  of  form  the  affidavit  should  comply 
with  the  statutory  provisions,3  containing  generally  a  statement  of  the  amount 
of  the  debt,4  the  foundation  of  the  demand,5  the  ground  on  which  the  attach- 
ment is  sought,6  and  also  any  other  special  allegations  prescribed  by  statute.7 

2.  The  Bond. — A  second  prerequisite  to  the  issuing  of  an  attachment,  which 
is  required  by  statute  in  most  jurisdictions,  is  the  execution  of  a  bond  by  the 
plaintiff  to  indemnify  the  defendant  for  any  damage  caused  by  the  attach- 
ment.8 And  when  the  statute  provides  for  this  bond,  if  it  is  not  given,  the 
attachment  will  be  invalid.9  The  bond  should  be  filed  when  the  affidavit  is 
made.10  It  is  best  to  follow  the  statute  strictly  in  the  matter  of  form,  and  a 
substantial  compliance  at  least  is  absolutely  necessary.11  The  amount  of  the 
bond,12  the  obligors  and  sureties,13  and  the  obligees  14  are  also  usually  provided 
for  by  the  statute. 


1.  By  Whom  Made. — Manley  v.  Headley,  io 
Kan.  88;  Pool  v.  Webster,  3  Mete.  (Ky.) 
278;  Hardie  v.  Colvin,  43  La.  Ann.  851;  Di- 
dier  v.  Kerr,  12  Gill  &  J.  (Md.)  499;  Ruhl  v. 
Rogers,  29  W.  Va.  779. 

2.  Where  Statute  Silent — Agent  of  Plaintiff. — 
Mann  v.  Carter,  71  Hun  (N.  YO72;  Bates  v. 
Pinstein,  15  Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
480;  Weaver  v.  Roberts,  84  N.  Car.  493; 
Sheldon  v.  Kivett,  no  N.  Car.  408;  Harden- 
berg  v.  Roberts  (S.  Dak.  1895),  61  N.  W. 
Rep.  1 128. 

3.  Form  of  Affidavit. — Sherrill  v.  Fay,  14 
Iowa  292 ;  DePoret  v.  Gasman,  30  La.  Ann. 
930;  Curtis  v.  Settle,  7  Mo.  452;  Coston  v. 
Paige,  9  Ohio  St.  397;  Emmitt  v.  Yeigh,  12 
Ohio  St.  335;  Sharpless  v.  Ziegler,  92  Pa. 
St.  467;  Barbee  v.  Holder,  24  Tex.  225;  An- 
derson v.  Wehe,  58  Wis.  615. 

4.  Amount  of  the  Debt. — McAbee  v.  Parker, 
78  Ala.  573;  Hughes  v.  Stinnett,  9  Ark.  211  ; 
O'Conor  v.  Roark,  108  Cal.  173;  Buchanan 
v.  Sterling,  63  Ga.  227;  Thorington  v.  Mer- 
rick, 101  N.  Y.  5;  Espey  v.  Heidenheimer,  58 
Tex.  662;  Munzenheimer  v.  Manhattan  Cloak, 
etc.,  Co.,  79  Tex.  318;  Neill  v.  Rogers  Bros. 
Produce  Co.  (W.  Va.  1895),  23  S.  E.  Rep. 
702. 

5.  Nature  of  the  Demand. — Fisher  v.  Secrist, 
48  Fed.  Rep.  264;  Hathaway  v.  Davis,  33  Cal. 
161;  People  v.  Blanchard,  61  Mich.  478; 
Hodgman  v.  Barker,  60  Hun  (N.  Y.)  156,  20 
Civ.  Pro.  Rep.  (N.  Y.)  341. 

6.  Grounds  on  Which  Attachment  Asked  for. — 
Kennon  v.  Evans,  36  Ga.  89;  Meinhard  r>. 
Neill,  85  Ga.  265;  Moore  v.  Neill,  86  Ga.  186; 
Prins  v.  Hinchliff,  17  111.  App.  153;  Bayse  v. 
Patterson  (Ky.  1895),  32  S.  W.  Rep.'  746; 
Burnham  v.  Ramge,  47  Neb.  175;  Ruhl  v. 
Rogers,  29  W.  Va.  779. 

7.  Hall  v.  Brazleton,  40  Ala.  406;  Ross  v. 
Steen,  20  Fla.  443;  Kennon  v.  Evans,  36  Ga. 
89;  Cadwell  v.  Colgate,  7  Barb.  (N.  Y.)  253; 
Greene  v.  Tripo,  11  R.  I.  424;  Clowser  v. 
Hall,  80  Va.  864. 

8.  Statutes  as  to  Bond—  Illinois. — 1  Starr  & 
Curtis  Annot.  Stat.  1896,  c.  11,  §  4. 

Kansas. — Gen.  Stat.  1889,  §  4275. 
Missouri. — Rev.  Stat.  1889,  527-530. 
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Ncxv  Tork.—N.  Y.  Code  of  Civil  Pro.  1892, 
§  640. 

Wisconsin.  —  Sanb.  &  Ber.  Annot.  Stat. 
1889,  §  2732. 

See  generally  the  codes  and  statutes  of  the 
several  states. 

For  a  Full  Discussion  of  attachment  bonds,  see 
the  title  Attachments,  3  Encyc.  of  Plead- 
ing and  Practice,  pp.  28-38  inclusive.  And 
see  the  title  Bonds  in  this  work. 

9.  Necessity  for  the  Bond. — Bradley  v.  Kroft, 
19  Fed.  Rep.  295;  McMechan  -'.  Hoyt,  16  Ark. 
303  ;  Rogers  v.  E.  M.  Birdsall  Co.,  72  Ga.  133 ; 
Clay  v.  Tapp,  79  Ga.  596;  Baldwin  v.  Fergu- 
son, 35  111.  App.  393;  Louisville,  etc.,  R.  Co. 
v .  Lake,  5  Ind.  App.  450;  Davis  v.  Marshall, 
14  Barb.  (N.  Y.)  96;  Kelly  v.  Archer,  48 
Barb.  (N.  Y.)  68;  Bate  v.  McDowell,  48  N.  Y. 
Super.  Ct.  219. 

10.  When  Filed. — Snelling  v.  Bryce,  41  Ga. 
513;  Reed  v.  Kentucky  Bank,  5  Blackf.  (Ind.) 
227;  Stevenson  v.  Robbins,  5  Mo.  18;  Wag- 
ener  v.  Booker,  31  S.  Car.  375;  Osborn  v. 
Schiffer,  37  Tex.  434. 

11.  Statutory  Requirements  as  to  Form. — Man- 
del  v.  Peet,  18  Ark.  236;  Hisler  v.  Carr,  34 
Cal.  641  ;  Love  v.  Fairfield,  10  111.  303;  Wan- 
amaker  v.  Bowes,  36  Md.  42;  Amos  All- 
nutt,  2  Smed.  &  M.  (Miss.)  215. 

12.  Amount  of  the  Bond. — Strong  v.  LakeWeir 
Chautauqua,  etc.,  Assoc.,  25  Fla.  765  ;  Shock- 
ley  v.  Davis,  17  Ga.  175,  63  Am.  Dec.  233; 
Miller  -\  Chandler,  29  La.  Ann.  88;  Yale  v. 
Cole,  31  La.  Ann.  687;  Allen  v.  Champlin,  3.: 
La.  Ann.  511. 

13.  Obligors  and  Sureties. — Simpson  t'.Kniglv. 
12  Fla.  144;  Gable  v.  Brooks,  48  Md.  108: 
Howard  v.  Manderfield,  31  Minn.  337;  Guck- 
enheimer  -'.  Dryfus  (S.  Car.  1895),  21  S.  E. 
Rep.  331;  Caldwell  Larnkin  (Tex.  Civ. 
App.  1895),  33  S.  W.  Rep.  316;  Laning  v. 
Iron  City  Nat.  Bank  (Tex.  Civ.  App.  1896),  36 
S.  W.  Rep.  481. 

14.  Obligee.— Hadley  v.  Bryars,  58  Ala.  139; 
Scooler  v.  Alstrom,  38  La.  Ann.  907;  Gray  v. 
Steedman,  63  Tex.  95;  Archenhold  -».  B.  C. 
Evans  Co.  (Tex.  Civ.  App.  1895),  32  S.  W. 
Rep.  795.  See  the  codes  and  statutes  of  the 
several  states. 
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The  Writ. 


Action  on  the  Bond. — This  branch  of  the  subject  will  be  found  fully  discussed 

elsewhere.1 

3.  The  Writ. — In  Matters  of  Form  writs  of  attachment  follow  closely  other 
similar  court  processes  running  in  the  name  of  the  state,2  showing  the  date 
n  it  was  issued,3  the  name  of  the  officer  who  issued  it,*  with  his  seal  and  sig- 
nature,5 giving  the  names  of  the  parties,6  the  date  of  the  return,7  and  containing 
iuch  recitals  as  to  the  cause  of  the  action  or  grounds  of  attachment  as  are 

[uired,8  with  a  statement  of  the  amount  of  the  demand.9  And  all  statutory 
provisions  as  to  the  form  of  the  writ  should  be  strictly  observed.10 

Time  of  Issuance. — In  actions  in  which  an  attachment  can  be  had,  a  writ  may 
be  issued  at  any  time  after  the  action  has  been  commenced,  and  before  a  judg- 
ment has  been  obtained,  provided  the  affidavit  has  been  made  and  the  bond 
has  been  executed.11 

Who  may  Issue. — And  the  statute  generally  prescribes  who  is  the  proper 
officer  to  issue  the  writ.12 

Execution  of  the  Writ. — The  officer  should,  in  all  cases,  be  governed  by  the 
statute  in  executing  the  writ, 13  exercising  the  same  diligence  and  being  liable  to 
the  same  extent  for  any  negligence  or  dereliction  as  in  any  other  cases  of 
levy.14    And  what  constitutes  a  valid  levy  upon  either  realty  or  personalty  is 


1.  Actions  on  the  Bond. — See  the  title  Bonds, 
this  work;  and  the  same  title  in  3  Encyc.  of 
Pleading  and  Practice,  p.  635. 

2.  Name  of  the  State. — McDaniel  v.  Sapping- 
ton,  Hard.  (Ky.)  100;  Yeager  v.  Groves,  78 
Ky.  278 ;  Northern  Bank  v.  Hunt,  93  Ky.  67 ; 
Livingston  v.  Coe,  4  Neb.  379;  Gutman 
v.  Virginia  Iron  Co.,  5  W.  Va.  22;  King  v. 
Board,  7  W.  Va.  701. 

3.  Date  of  the  Writ. — Berry  v.  Spear,  13  Me. 
187;  Millett  v.  Blake,  81  Me.  531;  Lyle 
v.  Longley,  6  Baxt.  (Tenn.)  286;  Shakman  v. 
Schwartz,  89  Wis.  72. 

4.  Officer  Who  Issued. — McLorty  v.  Davis, 
Sneed  (Ky. )  57;  Shaubhut  v.  Hilton,  7  Minn. 
506. 

6.  Signature  and  Seal. — Wehrman  v.  Conk- 
lin,  155  U.  S.  314 ;  Wolf  v.  Cook,  40  Fed.  Rep. 
432;  Williams  v.  Vanmetre,  19  111.  293;  Foss 
v.  Isett,  4  Greene  (Iowa)  76,  61  Am.  Dec.  117; 
Wheaton  ->.  Thompson,  20  Minn.  196;  O'Far- 
rell  v.  Heard,  22  Minn.  189;  Smith  v.  Hack- 
ley,  44  Mo.  App.  614. 

6.  Parties. — Peck  v.  Sill,  3  Conn.  159;  Hirsh 
v.  Thurber,  54  Md.  210;  Wight  v.  Hale,  2 
Cush.  (Mass.)  486,  48  Am.  Dec.  677;  Love- 
lady  v.  Harkins,  6  Smed.  &  M.  (Miss.)  412; 
Shaw  v.  Brown,  42  Mjss.  309;  Bennett  v. 
Zabriski,  2  N.  Mex.  7;  Patrick  v.  Solinger,  9 
Daly  (N.  Y.)  149. 

7.  Date  of  the  Return — Blair  v.  Miller,  42 
Ala.  308 ;  Blake  v.  Camp,  45  Ga.  298 ;  Andrews 
v.  Reid,  7  Blackf.  (Ind.)  256;  Will  v.  Whit- 
ney, 15  Ind.  194;  Westphal  v.  Sherwood,  69 
Iowa  364;  Wharton  v.  Conger.  9  Smed.  &  M. 
(Miss.)  510;  Backalan  v.  Littlefield,  64  N. 
Car.  233. 

8.  Recitals  as  to  Cause  of  Action  and  Grounds 
of  Attachment. — Kennedy  v.  State  Saw  Bank, 
97  Cal.  93,  33  Am.  St.  Rep.  163;  Herrick  v. 
Osborne,  39  Me.  231 ;  Spear  v.  Griffin,  23  Md. 
431 ;  VanCamp  v.  Searle,  79  Hun  (N.  Y.)  134; 
Cronin  v.  Crooks,  143  N.  Y.352. 

9.  Amount  of  the  Demand. — Davis  v.  Baker, 
88  Cal.  106;  Reed  v.  Kentucky  Bank,  5 
Blackf.  (Ind.)  227;  Rouge  v.  Rouge,  25  Civ. 


Pro.  Rep.  (N.  Y.  Super.  Ct.)  102,  14  Misc. 
Rep.  (N.  Y.)  421,  2  N.  Y.  Ann.  Cas.  376; 
Freiberg  v.  Freiberg,  74  Tex.  122;  Bovvers  v. 
London  Bank,  3  Utah  417;  Ballard  v.  Great 
Western  Min.,  etc.,  Co.,  39  W.  Va.  394. 

10.  Worthington  v.  Dorsett,  6  N.  Y.  St. 
Rep.  861;  Place  v.  Riley,  98  N.  Y.  1.  See, 
as  to  the  writ,  the  title  Attachment,  3 
Encyc.  of  Pleading  and  Practice,  p.  38 
et  seq.  x 

11.  Time  of  Issuing. — Schuster  v.  Rader,  13 
Colo.  329;  Davis  v.  Jenkins,  46  Kan.  19;  Carle- 
ton  v.  Ashburnham,  102  Mass.  348;  Black- 
man  v.  Wheaton,  13  Minn.  326;  Thompson 
v.  Carper,  11  Humph.  (Tenn.)  542;  Walker 
v.  Cottrell,  6  Baxt.  (Tenn.)  257;  Griffith  v. 
Robinson,  19  Tex.  219. 

12.  By  Whom  Issued — Clerk  of  the  Court. — 
Troy  v.  Bower,  3  Ark.  352;  Baker  v.  Avers, 
58  Ark.  524;  Finn  v.  Rose,  12  Iowa  565;  Byers 
v.  Brannon  (Tex.  1892),  19  S.  W.  Rep.  1091 ; 
Cherry  v.  Nelson,  7  Jones  L.  (N.  Car.)  141; 
Evans  v.  Etheridge,  96  N.  Car.  42.  See  Wim- 
berly  v.  Boland,  72  Miss.  241;  Kleine  v.  Nie, 
88  Ky.  542.  And  see  the  title  Clerks  of 
Courts. 

Justice  of  the  Peace. — Atkinson  v.  Wiggins, 
69  Ala.  190;  Griffin  v.  Appleby,  69  Ala.  409; 
Rice  v.  Watts,  71  Ala.  593.  And  see  the  title 
Justice  of  the  Peace. 

Judge. — Dirickson  v.  Showell,  79  Md.  49; 
Reed  v.  Bagley,  24  Neb.  332.  See  the  title 
Judge. 

13.  Execution. — Richmond  v.  Brooking?.  4S 
Fed.  Rep.  241 ;  Buckingham  v.  Osborne,  44 
Conn.  133;  Culver  v.  Rumsey,  7  111.  App.  422  ; 
Commercial  Nat.  Bank  v.  Farmers,  etc.,  Nat. 
Bank,  82  Iowa  192;  Fairbanks  v.  Bennett,  52 
Mich.  61.  See  the  titles  Attachment,  3 
Encyc.  of  Pleading  and  Practice,  p.  54  ct 
seq.;  Execution,  in  that  work;  and  also  the 
title  Execution,  this  work. 

14.  Kennedy  v.  Brent,  6Cranch(U.  S.)i87; 
Wheaton  v.  Neville,  19  Cal.  42 ;  Tucker  f. 
Bradley,  15  Conn.  50;  Calkins  v.  Lockwood, 
17  Conn.  176,  42  Am.  Dec.  729;  Tomlinson  ». 
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generally  determined  by  statutory  enactment,  being  usually  governed  by  the 
ordinary  rules  as  to  the  levy  of  execution.1 

Return. — It  cannot  be  stated  definitely  at  what  time  the  writ  of  attachment 
should  be  returned,  but  it  may  be  said  in  general  terms  that  the  return  should 
be  made  before  the  expiration  of  the  writ,  and  within  a  reasonable  time.2 
And  when  returned  it  should  show  by  whom,3  when,4  how,5  and  upon  what 
property  the  levy  was  made.6 

VIII.  What  may  3E  Attached — 1.  In  General.— The  general  rule  is  that 
such  property,  either  real  or  personal,  or  any  interest  therein,  as  is  subject  to 
the  levy  of  an  execution,  is  likewise  liable  to  be  seized  under  an  attachment 
proceeding,  and  that  no  other  property  or  interest  therein  is  attachable.7  And, 
this  being  the  case,  a  full  treatment  of  this  subject  will  not  be  attempted  in 
this  article,  but  will  be  found  elsewhere  in  this  work.8 

2.  Real  Property. — It  was  a  well-settled  principle  of  the  common  law,  that 
land  was  not  liable  to  be  taken  in  execution  except  for  a  debt  due  the  king.9 
But  now,  by  statute  in  the  various  states,  land  is  a  subject  of  execution,  and 
therefore  can  be  attached.10 

Equitable  Interests. — An  equitable  interest  in  land  or  personal  property  was 
not  liable  to  be  taken  in  execution  at  common  law,  and,  in  the  absence  of 
statutory  provision  to  the  contrary,  is  still  exempt  from  execution,  and  conse- 
quently from  attachment.11  But  in  some  jurisdictions  all  interest  in  land, 
either  legal  or  equitable,  may  be  attached.12    And  it  has  been  frequently  held 


Collins,  20  Conn.  377;  Ranlett  v.  Blodgett, 
17  N.  H.  298,  ^3  Am.  Dec.  603. 

1.  Levy  upon  Realty. — Scott  v.  Davis,  26  La. 
Ann.  688;  Shoemaker  v.  Harvey,  43  Neb.  75; 
Hall  v.  Stevenson,  19  Oregon  153. 

Levy  upon  Personalty. — Goode  v.  Longmire, 
35  Ala.  668;  Davidson  -0.  YValdron,  31  111.  120, 
83  Am.  Dec.  206;  Crawford  v.  Newell,  23 
Iowa  453;  Allen  v.  McCalla,  25  Iowa  465,  96 
Am.  Dec.  56;  Lyeth  v.  Griffis,  44  Kan.  159; 
Nichols  v.  Patten,  18  Me.  231,  36  Am.  Dec. 
713;  Bridge  v.  Wyman,  14  Mass.  190;  Dunk- 
lee  v.  Fales,  5  N.  H.  527;  Johnson  v.  Farr,  60 
N.  H.  426;  Taylor  v.  Evans  (Tex.  Civ.  App. 
1894),  29  S.  W.  Rep.  172. 

2.  Return  of  the  Writ. — Preston  v.  Hicock,  9 
Conn.  525;  Morris  v.  School  Trustees,  15  111. 
266;  Will  v.  Whitney,  15  Ind.  194;  Bourne  r. 
Hocker,  11  B.  Mon.  (Ky.)  27;  Berry  v.  Spear, 
13  Me.  187;  Horton  -•.  Monroe,  98  Mich.  195; 
Kelley  v.  Barker,  63  N.  H.  70;  Craig  v.  Wil- 
liams, 90  Va.  500,  44  Am.  St.  Rep.  934 ;  Chase 
v.  Hill,  13  Wis.  222. 

3.  Clymore  v.  Williams,  77  111.  618;  Wil- 
kins  v.  Tourtellott,  28  Kan.  825;  Tucker  v. 
Byars,  46  Miss.  549;  Carter  v.  O'Bryan,  105 
Ala.  305. 

4.  Reed  ->.  Perkins,  14  Ala.  231 ;  Wilson  v. 
Strieker,  66  Ga.  575;  Anderson  v.  Graff,  41 
Md.  601 ;  Newton  -■.  Strang,  48  Mo.  App. 
538;  Robertson  v.  Hoge,  83  Va.  124. 

5.  Ritter  v.  Scannell,  n  Cal.  248,  70  Am. 
Dec.  775;  White  v.  O'Bannon.  86  Ky.  93; 
Haynes  v.  Small,  22  Me.  14;  Ezelle  v.  Simp- 
son,  42  Miss.  515  ;  Moore  v.  Coats,  43  Miss. 
225;  Todd  v.  Missouri  Pac.  R.  Co.,  33  Mo. 
App.  110. 

6.  Ahern  v.  Purnell,  62  Conn.  21 ;  Porter  v. 
Byrne,  10  Ind.  146,  71  Am.  Dec.  305;  Dronil- 
lard  v.  Whistler,  29  Ind.  552;  Baxter  -•.  Rice, 
21  Pick.  (Mass.)  197;  Silver  Bow  M.  &  M. 
Co.  v.  Lowry,  5  Mont.  618;  Bruce  r».  Petten- 
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gill,  12  N.  H.  341;  Pond  v.  Baker,  55  Vt. 
400. 

7.  Property  Subject  to  Execution  Is  Subject  to 
Attachment. — Newhall  v.  Buckingham,  14  111. 
405;  Union  Nat.  Bank  v.  Byram,  131  111.  92: 
Heard  v.  Fairbanks,  5  Met.  (Mass.)  in,  38 
Am.  Dec.  394;  Spencer  v.  Blaisdell,  4  N.  H. 
198,  17  Am.  Dec.  412;  Handy  v.  Dobbin,  12 
Johns.  (N.  Y.)22o;  Kratzenstein v.  Lehmann, 
17  Misc.  Rep.  (N.  Y.  City  Ct.)  64;  Chase  v. 
York  County  Sav.  Bank  (Tex.  1896),  36  S.  W. 
Rep.  406.  See  generally  the  codes  and  stat- 
utes of  the  various  states. 

8.  Seethe  title  Executions,  this  work  ;  and 
the  same  title  in  Encyc.  of  Pleading  and 
Practice. 

9.  Jones  v.  Jones,  1  Bland  (Md. )  443,  18  Am. 
Dec.  327. 

10.  Land  may  be  Attached. — Isham  v. Downer, 
8  Conn.  282.  See  the  codes  and  statutes  of 
the  various  states. 

Construction  of  Pennsylvania  Statute. — It  has 

been  held  that  the  Pennsylvania  Attachment 
Act,  passed  March  17,  1869  (Br.  Purd.  53,  pi. 
71),  does  not  apply  to  land.  Kline  v.  O'Don- 
nell,  1  Pa.  Dist.  Rep.  741 ;  Continental  Nat. 
Bank  v.  Draper,  89  Pa.  St.  446. 

11.  Russell  v.  Lewis,  2  Pick.  (Mass.)  50S. 

12.  Equitable  Interest  in  Land  Is  Attachable. 
—Pratt  v.  Law,  9  Cranch  (U.  S.)  456;  Fish  v. 
Fowlie,  58  Cal.  373;  Davenport  v.  Lacon,  17 
Conn.  278;  Laclede  Bank  v.  Keeler,  103  111. 
425;  Wallace  v.  Monroe,  22  III.  App.  602; 
Bullene  v.  Hiatt,  12  Kan.  98.  See  also  Chase 
v.  York  County  Sav.  Bank  (Tex.  1896),  36  S. 
W.  Rep.  406. 

It  has  been  held  in  Ten  urssni?, that  an  equit- 
able estate  could  not  be  attached  by  a  process 
of  a  court  of  law,  but  could  be  attached  by  a 
process  of  a  court  of  equity.  Lane  v.  Mar- 
shall, 1  Heisk.  (Tenn.)  34;  Hillman  v.  Wer- 
ner, 9  Heisk.  (Tenn.)  586. 
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that  an  equity  of  redemption  is  liable  to  attachment.1 

Mortgagee's  interest. — It  is  held  that  the  interest  of  the  mortgagee  in  the  land 

mortgaged  cannot  be  attached  until  after  foreclosure* 

Tenants  in  Common  and  Joint  Tenants. — Land  owned  by  a  debtor  as  a  tenant  in 
common  with  other  persons  may  be  attached.3  And  the  joint  estate  of  a 
husband  and  wife  is  attachable.4 

Curtesy  and  Dower. — But  the  interest  of  a  tenant  by  the  curtesy  initiate  is  not 
attachable.5    Nor  the  .wife's  dower  until  after  it  has  been  assigned.6 

Remainders  and  Reversions. — A  vested  remainder,  it  seems,  may  be  attached,7 
but  contingent  remainders  or  other  uncertain  and  contingent  interests  cannot 
be  attached.8  It  has  been  held  that  a  reversionary  interest  in  land  is  attach- 
able.9 

Interest  of  Legatees  and  Devisees. — Under  the  Pennsylvania  statute  the  interest  of 
legatees  and  devisees  may  be  attached.10 

Only  Subsisting  Interest  Attachable. — Only  the  interest  which  the  debtor  has  at 
the  time  the  attachment  is  sought  can  be  attached  ; 11  and  therefore  an  interest 
in  land  which  has  been  previously  conveyed  cannot  be  attached  for  the  debts 
of  the  grantor.12    And  no  interest  acquired  by  the  debtor  subsequent  to  the 


1.  Equity  of  Redemption. — Lyon  v.  Sandford, 
5  Conn.  544;  Franklin  v.  Gorham,  2  Day 
(Conn.)  142,  2  Am.  Dec.  86;  Bigelow  v.  Will- 
son,  1  Pick.  (Mass.)  485;  Bacon  v.  Leonard, 
4  Pick.  (Mass.)  277;  Merrill  v.  Brown,  12 
Pick.  (Mass.)  222,  note;  Eastman  v.  Knight, 
35  N.  H.  551 ;  Chandler  v.  Dyer,  37  Vt.  346. 

But  the  purchaser  of  an  equity  of  redemp- 
tion has  not  an  attachable  interest  during  the 
year  in  which  it  may  be  redeemed.  Rogers 
v.  Wingate,  46  Me.  436. 

The  right  of  one  whose  land  has  been  sold 
at  a  judicial  sale,  to  redeem  it,  is  an  estate  or 
interest  in  the  land  which  may  be  attached. 
Herndon  v.  Pickard,  5  Lea  (Tenn.)  702. 

2.  Interest  of  Mortgagee  in  Land  Is  Not  Attach- 
able.— McGurren  v.  Garrity,  68  Cal.  566; 
Courtney  v.  Carr,  6  Iowa  238;  Smith  v.  Peo- 
ple's Bank,  24  Me.  185;  Lincoln  v.  White,  30 
Me.  291 ;  McLaughlin  v.  Shepherd,  32  Me. 
143,  52  Am.  Dec.  646;  Thornton  v.  Wood,  42 
Me.  282  ;  Portland  Bank  v.  Hall,  13  Mass.  207  ; 
Marsh  v.  Austin,  1  Allen  (Mass.)  235;  Co- 
lumbia Bank  v.  Jacobs,  10  Mich.  349,  81  Am. 
Dec.  792;  Barrett  v.  Sargeant,  18  Vt.  365. 

In  Eaton  v.  Whiting,  3  Pick.  (Mass.)  484, 
the  court  said  :  "  The  interest  of  a  mortgagee 
in  real  estate,  mortgaged  to  him  for  security 
of  a  debt  or  the  performance  of  a  condition, 
is  not  liable  to  be  levied  upon  for  the  debts  of 
the  mortgagee,  and  so,  of  course,  is  not  liable 
to  attachment  on  mesne  process." 

See  the  title  Mortgages. 

3.  Tenancy  in  Common. — Argyle  v.  Dwinel, 
29  Me.  29;  M'Mechan  v.  Griffing,  9  Pick. 
(Mass.)  537 ;  Munroe  v.  Luke,  19  Pick.  (Mass.) 
39;  Hawkins  v.  Hewitt,  56  Vt.  430. 

4.  Brownson  v.  Hull,  16  Vt.  309,  42  Am. 
Dec.  517. 

5.  Curtesy. — Greenwich  Nat.  Bank  v.  Hall, 
11  R.  I.  124.  See  Lancaster  County  Bank  v. 
Stauffer,  10  Pa.  St.  398. 

6.  Dower. — Newman  v.  Willetts,  48  111.  534; 
Nason  v.  Allen,  5  Me.  479. 

7.  Vested  Remainder. — In  Lockwood  v.  Nye, 
2  Swan  (Tenn.)  515,  58  Am.  Dec.  73,  Totten, 
J.,  said:  "It  seems  to  us  therefore   that  a 


vested  remainder  in  real  or  personal  estate  is 
property  in  the  sense  of  the  statute,  and  sub- 
ject to  be  attached  in  chancery  for  the  pay- 
ment of  debts."  See  also  Hewitt  v.  Durant, 
78  Mich.  186. 

8.  Contingent  Remainder. — Young  v.  Young, 
89  Va.  675.    See  Kendall  v.  Gibbs,  5  R.  I.  525. 

Uncertain  Interest  Not  Attachable. — When  a 
testator  gave,  by  his  will,  his  whole  estate, 
consisting  of  lands  and  negroes,  to  his  wife 
during  her  life,  and  after  her  deatlr-to  his  four 
sons,  to  be  sold  and  divided  among  them  after 
paying  his  debts  and  funeral  expenses,  it  was 
held  that  the  interest  of  the  sons  could  not  be 
attached.  McLeran  v.  McKethan,  7  Ired.  Eq. 
(N.  Car.)  70. 

When  an  estate  was  left  to  the  testator's 
wife,  to  be  used  in  the  education  and  support 
of  several  children,  it  was  held  that  the  inter- 
est of  the  children,  or  one  of  them,  was  too 
contingent  and  uncertain  to  be  attached.  Such 
interest  is  not  fixed  or  susceptible  of  being 
ascertained.  Sturm  v.  White,  8  Baxt.  (Tenn.) 
197. 

9.  Reversionary  Interest. — Moore  v.  Rich- 
ardson, 37  Me.  438.  But  see  LePrince  v. 
Guillemot,  1  Rich.  Eq.  (S.  Car,)  187. 

10.  Pennsylvania    Statute   as  to   Devises. — 

Roth's  Appeal,  94  Pa.  St.  186;  Act  of  1836, 
Pamphl.  765. 

11.  In  Fort  Pitt  Nat.  Bank  v.  Williams,  43 
La.  Ann.  418,  citfng  4  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  930,  the  court  said  :  "This 
is  contrary  to  the  general  principles  of  at- 
tachment, which  give  to  the  attaching  cred- 
itor no  higher  or  better  right  than  his  debtor 
had  to  the  property  attached;"  he  can  attach 
only  such  interest  as  the  debtor  had  at  the 
time  of  attachment.  See  Deloach  v.  Jones, 
18  La.  447. 

12.  Land  Which  has  Already  been  Conveyed  by 

deed  cannot  be  attached  for  a  debt  of  tne 
grantor,  even  though  the  deed  is  not  regis- 
tered. Plant  v.  Smythe,  45  Cal.  161;  Cox  v. 
Milner,  23  111.  476;"  Kelly  v.  Mills,  41  Miss. 
267. 

The  interest  of  a  debtor  who  has  a  contract 
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attachment  can  in  any  manner  be  affected  thereby.1 

3.  Personal  Property. — It  being  a  general  rule  that  any  personal  property 
which  can  be  taken  by  execution  can  be  attached,  many  different  kinds  of 
personalty  have  been  held  to  be  attachable.2 

Property  of  Tenants  in  Common. — The  interest  of  the  debtor  in  property  which  is 
held  in  common  with  others  may  be  attached.3 

Shares  of  Stock. — By  statutory  enactment,  in  some  of  the  states,  shares  of 
stock  in  incorporated  companies  may  be  attached.4  But  it  is  the  legal  and 
not  the  equitable  interest  that  is  attachable.5  And  these  shares  can  be  attached 
only  in  the  state  granting  the  charter  of  the  corporation.6 


to  convey  land  may  be  attached,  but  not  if 
the  contract  has  been  assigned  to  a  bona  fide 
purchaser  before  the  attachment.  Lambard 
v.  Pike,  33  Me.  141. 

Real  estate  cannot  be  attached  as  the  prop- 
erty of  one  who  was  seised  of  it  for  an  instant 
only.    Chickering  v.  Lovejoy,  13  Mass.  51. 

Lands  Fraudulently  Conveyed. — But  it  has 
been  held  that  lands  fraudulently  conveyed, 
with  an  intent  to  delay  or  hinder  creditors, 
may  be  attached  for  a  debt  of  the  vendor. 
Weil  v.  Lankins,  3  Neb.  384;  Keene  v.  Sal- 
lenbach,  15  Neb.  200;  Johnston  v.  Field,  62 
Ind.  377. 

1.  Subsequently  -  acquired    Property.  —  In 

Crocker  v.  Pierce,  31  Me.  177,  the  court  said  : 
"An  attachment  can  operate  only  upon  the 
right  of  the  debtor  existing  at  the  time  it 
is  made.  No  interest  subsequently  acquired 
by  the  debtor  can  in  any  manner  be  affected  by 
the  return  thereof,  when  none  was  in  him  at 
the  time.  If  the  levy  of  an  execution  would 
not  be  effectual  to  pass  any  title  to  the  cred- 
itor, at  the  time  of  the  return  of  the  attach- 
ment upon  the  original  writ,  the  latter  could 
have  no  effect." 

In  Higgins  v.  McConnell,  130  N.  Y.  482, 
Landon,  J.,  said:  "The  question  presented 
by  the  demurrer  to  the  complaint  is  whether 
the  interest  of  a  defendant,  under  a  contract  for 
the  purchase  of  the  land  upon  which  he  has 
made  partial  payments,  and  is  in  possession 
and  entitled  to  a  conveyance  of  the  land  upon 
completing  his  payments,  can  be  levied  upon 
by  virtue  of  an  attachment  duly  issued  in  an  ac- 
tion against  him  in  the  Supreme  Court.  We 
think  it  can." 

2.  What  Personal  Property  can  be  Attached— 
California. — Killey  v.  Scannell,  12  Cal.  73. 

Connecticut. — Bray  v.  Wallingford,  20  Conn. 
416. 

Massachusetts. — Bond  v.  Ward,  7  Mass.  123, 
5  Am.  Dec.  28;  Hemmenwav  v.  Wheeler,  14 
Pick.  (Mass.)  408,  25  Am.  Dec.  411  ;  Reed  v. 
Howard,  2  Met.  (Mass.)  36,;  Heard  v.  Fair- 
banks, 5  Met.  (Mass.)  ill,  38  Am.  Dec.  394; 
Arnold  v.  Stevens,  11  Met.  (Mass.)  258;  Mack 
v.  Parks,  8  Gray  (Mass. )  517,  69  Am.  Dec.  267  ; 
Polley  v.  Lenox  Iron  Works,  4  Allen  (Mass.) 
329- 

New  Hatnf* shire. — Closson  v.  Morrison,  47 
N.  H.  482,  93  Am.  Dec.  459. 

New  Tork— Milliken  v.  Dart,  26  Hun  (N. 
Y.)  24. 

Vermont. — Wilds  v.  Blanchard.  7  Vt.  138; 
Wallace  v.  Barker,  8  Vt.  440;  Hale  v.  Hunt- 
ley, 21  Vt.  147. 


Crops. — Heard  v.  Fairbanks,  5  Met.  (Mass.) 
in,  38  Am.  Dec.  394;  Campbell  v.  Johnson, 
11  Mass.  185;  Cheshire  Nat.  Bank  v.  Jewett, 
119  Mass.  243;  Barrett  v.  White,  3  N.  H.  210, 

14  Am.  Dec.  352. 

Mechanics'  Tools. — Martindale  -•.  Whitehead, 
1  Jones  L.  (N.  Car.)  64;  Bell  v.  Douglass,  1 
Yerg.  (Tenn.)  397. 

Money  and  Bank  Bills. — State  v.  Lawson,  7 
Ark.  391,  46  Am.  Dec.  293;  Spencer  v.  Blais- 
dell,  4  N.  H.  198,  17  Am.  Dec.  412;  Crane  v. 
Freese,  16  N.  J.  L.  305;  Handy  v.  Dobbin,  12 
Johns.  (N.  Y.)  220. 

Railroad  Cars  and  Stagecoaches. — Hall  7'. 
Carney,  140  Mass.  131 ;  Potter  v.  Hall,  3  Pick. 
(Mass.)  368,  15  Am.  Dec.  226. 

Vessels. — Briggs  v.  Strange,  17  Mass.  405; 
Haeberle  v.  Barringer,  29  La.  Ann.  410. 

Seethe  titles  Executions;  Exemptions; 
Homestead. 

3.  Remmington  v.  Cad)',  10  Conn.  44;  Sib- 
ley v.  Fernie,  22  La.  Ann.  163;  Reed  v.  How- 
ard, 2  Met.  (Mass.)  36;  Mersereau  v.  Norton, 

15  Johns.  (N.  Y.)  179. 

4.  Corporate  Stock  Attachable. — Williams  v. 
Mechanics'  Bank,  sBlatchf.  (U.  S.)  59;  Farm- 
ers' Nat.  Gold  Bank  v.  Wilson,  58' Cal.  600; 
Shipman  v.  ./Etna  Ins.  Co.,  29  Conn.  245; 
Colt  v.  Ives,  31  Conn.  25,  81  Am.  Dec.  161; 
Union  Nat.  Bank  v.  Byram,  131  111.  92;. 
Thompson  v.  Wells,  57  111.  App.  436;  Fisher 
v.  Essex  Bank,  5  Gray  (Mass.)  373;  Blanch- 
ard v.  Dedham  Gas  Light  Co.,  12  Gray 
(Mass.)  213  ;  State  Ins.  Co.  v.  Gennett,  2  Tenn. 
Ch.  100;  Chesapeake,  etc.,  R.  Co.  r1.  Paine,  29 
Gratt.  (Va.)  502.  See  Titcomb  v.  Union  M. 
&  F.  Ins.  Co.,  8  Mass.  326.  Compare  Haley  -'. 
Reid,  16  Ga.  437;  Ross  v.  Ross,  25  Ga.  297; 
Foster  v.  Potter,  37  Mo.  527. 

6.  Equitable  Interest  in  Stock  Not  Attachable. 
— Newberry  v.  Detroit,  etc.,  Iron  Mfg.  Co.,  17 
Mich.  141;  Van  Norman  t'.  Jackson  Circuit 
Judge,  45  Mich.  204;  Gypsum,  etc.,  Co.  v. 
Kent  Circuit  Judge,  97  Mich.  631;  Lippitt 
v.  American  Wood  Paper  Co.,  15  R.  I.  141; 
Beckwith  v.  Burrough,  13  R.  I.  298,  14  R.  I. 
366,  51  Am.  R^p.  392.  See  also  Tufts  v. 
Volkening,  51  Mo.  App.  7.  Compare  Mid- 
dletown  Sav.  Bank  v.  Jarvis,  33  Conn.  372. 

6.  Where  Attachable. — Winslow  v.  Fletcher, 
53  Conn.  390,  55  Am.  Rep.  122;  Reid  Ice 
Cream  Co.  v.  Stephens,  62  111.  App.  334;  Ire- 
land v.  Globe  Milling,  etc..  Co.  (R.  I.  1895), 
32  Atl.  Rep.  921,  citing  23  Am.  and  Eng. 
Encyc.  of  Law  (1st  eel.)  632;  Plimpton  v. 
Bigelow,  93  N.  Y.  592,  3  Am.  &  Eng.  Corp. 
Cas.  131. 
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Property  in  Custodia  Legis. — It  may  be  stated  as  a  general  rule  that  property  or 
money  in  the  custody  of  the  law  cannot  be  attached.1 

Property  in  the  Hands  of  a  Trustee  or  Assignee. — As  a  general  rule  an  attachment 
cannot  be  had  against  property  in  the  hands  of  a  trustee.2  And  it  has  been 
held  that  property  in  the  hands  of  an  assignee  under  a  valid  assignment  can- 
not be  attached.3 

Partnership  Property  — Partnership  property  may  be  attached  for  the  individual 
debt  of  any  member  of  the  partnership,4  but  only  the  interest  of  the  debtor  in 


1.  Property  in  Custodia  Legis — United  States. 
— Turner  v.  Fendall,  I  Cranch  (U.  S.)ii7;  Pe- 
rego  v.  Bonesteel,  5  Biss.  (U.  S.)  66;  Naum- 
burg  v.  Hyatt,  24  Fed.  Rep.  898. 

California. — Clymer  v.  Willis,  3  Cal.  363, 
58  Am.  Dec.  414. 

Illinois. — Reddick  v.  Smith,  4  111.  451  ; 
Lightner  v.  Steinagel,  33  111.  513,  85  Am. 
Dec.  292.    See  also  Pierce  v.  Carleton,  12  111. 

358»  54  Am-  Dec-  4°5- 

Iowa. — Hamilton-Brown  Shoe  Co.  v.  Mer- 
cer, 84  Iowa  537,  35  Am.  St.  Rep.  331. 

Kansas. — Mc  Kinney  v.  Purcell,  28  Kan.  446. 

Maryland. — Glenn  v.  Gill,  2  Md.  18; 
Farmers  Bank  v.  Beaston,  7  Gill  &  J.  (Md.) 
421,  28  Am.  Dec.  226.  See  also  McPherson 
v.  Snowden,  19  Md.  233;  Groome  v.  Lewis, 
23  Md.  152,  87  Am.  Dec.  563. 

Massachusetts. — Wilder  v.  Bailey,  3  Mass. 
289;  Pollard  v.  Ross,  5  Mass.  319;  Vinton  v. 
Bradford,  13  Mass.  114,  7  Am.  Dec.  119; 
Thompson  v.  Brown,  17  Pick.  (Mass.)  462. 
See  also  Watson  v.  Todd,  5  Mass.  271. 

Minnesota. — St.  Paul  Second  Nat.  Bank  v. 
Schrauck,  43  Minn.  38. 

Nezv  York. — Benson  v.  Berry,  55  Barb.  (N. 
Y.)  620.  See  also  Dunlop  v.  Patterson  F. 
Ins.  Co.,  74  N.  Y.  145,  30  Am.  Rep.  283: 
Wehle  v.  Conner,  83  N.  Y.  231. 

North  Carolina. — Alston  v.  Clay,  2  Hayw. 
(N.  Car.)  171. 

Ohio. — Dawson  v.  Holcomb,  1  Ohio  (pt.  2) 
275,  13  Am.  Dec.  618;  Davidson  v.  Kuhn,  1 
Disney  (Ohio)  405. 

South  Carolina. — Young  v.  Young,  2  Hill 
L.  (S.  Car.)  426  ;  McKenzie  v.  Noble,  13  Rich. 
L.  (S.  Car.)  147.  See  also  Roddey  -p.  Erwin, 
31  S.  Car.  36,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  916. 

Tennessee. — Dranew.  McGabock,  7  Humph. 
(Tenn.)  132. 

Texas. — Scott  v.  McDaniel,  67  Tex. 

Vermont. — Prentiss  v.  Bliss,  4  Vt. 
Am.  Dec.  631. 

For  a  Full  Discussion  of  This  Subject,  see  the 
title  Executions. 

2.  Property  in  the  Hands  of  a  Trustee. — Cum- 
mings  v.  Garvin,  65  Me.  301 ;  Noyes  v.  Beau- 
pre,  32  Minn.  496;  Douglass  v.  Cissna,  17 
Mo.  App.  44;  Thorington  v.  Merrick,  101  N. 
Y.  5;  Wickham  v.  Stern,  18  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  63;  Davis  v.  Garrett,  3 1  red. 
L.  (N.  Car.)  459. 

Income  from  Trust  Property. — The  income 
from  real  estate  held  in  trust  cannot  be  at- 
tached when  the  trustee  has  control  of  the  in- 
come and  a  discretion  as  to  its  disbursement. 
Keyser  v.  Nicholas,  7  Phila.  (Pa.)  150. 

But  such  an  income  may  be  attached  if  it  is 
the  absolute  property  of  the  cestui  que  trust, 
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and  not  subject  to  the  control  of  the  trustee. 
Girard  L.  Ins.,  etc.,  Co.  v.  Chambers,  46  Pa. 
St.  485,  86  Am.  Dec.  513.  See  the  title  Trusts 
and  Trustees. 

3.  Property  in  the  Hands  of  an  Assignee. — 
Case  v.  Ingersoll,  7  Kan.  372  ;  Cook  v.  Rogers, 
14  Am.  L.  Reg.  N.  S.  633 ;  Schlueter  v.  Ray- 
mond, 7  Neb.  281.  See  also  Colby  -v.  Coates, 
6  Cush.  (Mass.)  558.  Compare  Lapp  v.  Van- 
Norman,  19  Fed.  Rep.  406.  See  the  title  As- 
signment for  the  Benefit  of  Creditors, 
ante. 

4.  Partnership  Property — Alabama. — Wilson 

v.  Strobach,  59  Ala.  4S8. 

Illinois. — Newhall  v.  Buckingham,  14  111. 
405  ;  James  v.  Stratton,  32  111.  203. 

Kentucky . — Thomas  v.  Winchester  Bank 
(Ky.  1895),  31  S.  W.  Rep.  732. 

Maryland. — People's  Bank  v.  Shryock,  48 
Md.  427. 

Ne-w  York. — Donnell  -'.  Williams,  21  Hun 
(N.  Y.)  216;  Buckingham  v.  Swezey,  25 
Hun  (N.  Y.)  84. 

Rhode  Island. — Randall  v.  Johnson,  13  R. 
I-  338. 

Tennessee. — Saunders  v.  Bartlett,  12  Heisk. 
(Tenn.)  316. 

Texas. — Weaver  -'.  Ashcroft,  50  Tex.  427. 

See  also  Breck  v.  Blair,  129  Mass.  127; 
Rains  v.  McNairy,  4  Humph.  (Tenn.)  358,  40 
Am.  Dec.  651 ;  Haskins  v.  Everett,  4  Sneed 
(Tenn.)  531.  Compare  New  Orleans  v.  Gau- 
threaux,  32  La.  Ann.  1126;  Buffum  v.  Seaver, 
16  N.  H.  160;  Haynes  v.  Knowles,  36  Mich. 
408. 

Partnership  Property  Attachable. — In  Atkins 

v.  Saxton,  77  N.  Y.  195,  Rapallo,  J.,  said: 
"  The  right  of  the  sheriff  to  levy  upon  and 
sell  the  interest  of  a  partner  in  partnership 
property,  under  an  attachment  or  execution 
against  such  partner  for  his  individual  debt,  is 
undoubted.  For  the  purpose  of  rendering 
such  levy  and  sale  effectual  it  is  also  well 
settled  that  the  sheriff  may  take  possession  of 
the  whole  property,  and  upon  a  sale  may  de- 
liver it  to  the  purchaser,  who  takes  it  subject 
to  the  rights  of  the  copartners  of  the  debtor 
and  the  creditors  of  the  firm,  and  subject  to  an 
accounting  which  may  disclose  that  he  derived 
no  beneficial  interest  from  his  purchase;  all 
that  he  can  ultimately  obtain  is  the  debtor's 
share  of  such  surplus  as  may  remain  after 
payment  of  the  firm  debts  and  the  adjustment 
of  the  accounts  of  the  partners  as  between 
themselves.  The  proceedings  of  the  sheriff, 
to  reach  this  interest,  should  be  conducted  as 
far  as  possible  in  harmony  with  the  rights  of 
the  other  partners,  and  not  in  hostility  to 
them.  His  power  to  take  and  deliver  posses- 
sion of  the  corpus  of  the  property  is  merely 
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the  partnership  can  be  sold.1  The  individual  property  of  a  partner  may  be 
attached  for  partnership  debts.8  And  if  one  member  of  the  partnership  is  a 
nonresident  his  interest  may  be  attached  for  the  debts  of  the  partnership.3 

Personal  Property  Which  Is  Not  Attachable. — Perishable  goods  have  been  held  not 
subject  to  attachment  ;4  but  in  most  states  this  is  not  the  rule.6  Neither  the 
private  papers  6  nor  the  account  books  7  of  the  debtor  are  attachable. 

The  Salaries  of  Public  Officers  cannot  be  attached.8 

Life-insurance  Policy. — And  it  has  been  held  that  a  life-insurance  policy  is  not 
attachable.9 

intoxicating-  Liquors. —  In  some  jurisdictions  spirituous  liquors  cannot  be 
attached.10 

Property  Mortgaged,  Pawned,  or  Bailed. — And,  as  a  general  rule,  goods  or  chattels 
which  have  been  mortgaged,  pawned,  or  placed  in  the  hands  of  a  bailee  for 
hire  cannot  be  attached  for  the  debts  of  the  owner.11 


incidental  to  the  right  to  reach  the  interest  of 
the  debtor,  and  is  to  be  exercised  only  as  a 
means  to  that  end.  Consequently,  if  he  ex- 
ceeds that  limit,  and  undertakes  to  interfere 
with  the  rights  of  the  other  partners  to  a 
greater  extent  than  is  necessary  to  reach  the 
interest  of  the  debtor  partner,  and  dispose  of 
it,  as  when,  instead  of  selling  the  interest  of 
the  debtor  partner,  he  undertakes  to  sell  the 
entire  property,  although  his  act  is  nugatory, 
such  interference  renders  him  liable  a*s  a 
trespasser  ab  initio.'''' 

For  a  Full  Discussion  of  this  subject,  see  the 
titles  Executions;  Partnership. 

1 .  What  Part  of  Partnership  Property  may  be 
Sold—  Berry  v.  Kelly,  4  Robt.  (N.  Y.)  106; 
Moore  v.  Pennell,  52  Me.  162,  S3  Am.  Dec. 
500;  Doane  v.  Lindsay,  42  N.  Y.  Super.  Ct. 
399- 

It  the  Partnership  Is  Insolvent  the  interest  at- 
tached is  worth  nothing.  Staats  v.  Bristow, 
73  N.  Y.  264;  Pierce  v.  Jackson,  6  Mass.  242. 
See  Wiles  v.  Maddox,  26  Mo.  77;  Ilershfield 
v.  Claflin,  25  Kan.  166,  37  Am.  Rep.  237; 
Williams  v.  Muthersbaugh,  29  Kan.  730; 
Bryant  v.  Simoneau,  51  111.  324. 

The  Interest  of  a  Special  Partner  cannot  be 
attached.  Harris  v.  Murray,  28  N.  Y.  574,  86 
Am.  Dec.  268. 

2 .  Individual  Property  of  a  Partner  Attachable . 
— Newman  v.  Bagley,  16  Pick.  (Mass.)  570; 
Allen  v.  Wells,  22  Pick.  (Mass.)  450,  33  Am. 
Dec.  757;  Stevens  v.  Perry,  113  Mass.  380; 
Jarvis  v.  Brooks,  23  N.  H.  136;  Matter  of 
Chipman,  14  Johns.  (N.  Y.)  218;  McManey 
v.  Cawthorn,  4  Heisk.  (Tenn.)  508,  overrul- 
ing  Wallace  v.  Galloway,  5  Coldw.  (Tenn.)  510. 

Fraud. — But  the  property  of  an  innocent  part- 
ner cannot  be  attached  because  of  the  fraud  of 
another  member  of  the  partnership.  Worth- 
ley  v.  Goodbar,  53  Ark.  I. 

3.  Property  of  a  Nonresident  Partner  Attachable . 
— Conklin  v.  Harris,  5  Ala.  213;  Cohen  v. 
Gamble,  71  Miss.  478  ;  Searcy  v.  Platte  County, 
10  Mo.  269;  McIIaney  v.  Cawthorn,  4  Ileisk. 
(Tenn.)  508.  See  also  Andrews  v.  Mundy,  36 
W.  Va.  22.  Compare  Converse  v.  Steamer 
Lucy  Robinson,  15  La.  Ann.  434;  Curtis  v. 
Hollingshead,  14  N.  J.  L.  402  ;  Barber  -'.  Robe- 
son, 15  N.  J.  L.  17;  Corbit  v.  Corbit,  50  N.  J. 
L.  363  ;  Taylor  v.  McDonald,  4  Ohio  150 ;  Cow- 
din  v.  Hurford,  4  Ohio  133. 


4.  Perishable  Goods. — Leavitt  v.  Holbrook,  5 
Vt.  405;  Wallace  v.  Barker,  8  Vt.  440. 

5.  Illinois. — 1  Starr  &  Curt.  Anno.  Stat., 
1896,  c.  II,  (j  20. 

Pennsylvania. — 1  Bright.  Purd.  Dig.  696. 
South  Carolina. — Gen.  Stat.,  §  255. 
See  the  codes  and  statutes  of  the  several 
states. 

6.  Oystead  v.  Shed,  12  Mass.  50s- 

7.  Bradford  v.  Gillespie,  8  Dana  (Ky.)  67. 

8.  Salaries  of  Public  Officials. — Wild  v.  Fer- 
guson, 23  La.  Ann.  752;  Keyser  v.  Rice,  47 
Md.  203,  28  Am.  Rep.  448. 

Public  School  Teachers. — The  salaries  of  pub- 
lic school  teachers  cannot  be  attached.  High- 
tower  v.  Slaton,  54  Ga.  108,  21  Am.  Rep.  273; 
Tracy  v.  Hornbuckle,  8  Bush  (Ky.)  336. 

Municipal  Officers. — In  Kentucky  it  has  been 
held  that  the  salaries  of  municipal  officers  can 
be  attached.  Rodman  v.  Musselman,  12  Bush 
(Ky.)  354,  23  Am.  Rep.  724;  Speed  v.  Brown, 

10  B.  Mon.  (Ky.)  109. 

9.  Life-insurance  Policies. — Kratzenstein  v. 
Lehmann,  17  Misc.  Rep.  (N.  Y.  City  Ct.)  64; 
Day  v.  New  England  L.  Ins.  Co.,  m  Pa.  St. 
507,  56  Am.  Rep.  297. 

10.  Spirituouc  Liquors. — Nichols  v.  Valentine, 
36  Me.  322 ;  Ingalls  v.  Baker,  13  Allen  (Mass.) 
449;  Kiff  v.  Old  Colony,  etc.,  R.  Co.,  117 
Mass.  591,  19  Am.  Rep.  429;  Barron  v.  Ar- 
nold, 16  R.  I.  22. 

But  the  contrary  rule  obtains  in  Vermont 
and  Iowa.  Howe  v.  Stewart,  40  Vt.  146; 
Monty  v,  Arneson,  25  Iowa  383. 

11.  Property  Mortgaged,  Pawned,  or  Bailed. — 
Jennings  v.  McIlroy,42  Ark.  236,  48  Am.  Rep. 
61;  Badlam  -'.Tucker,  1  Pick.    (Mass.)  389, 

11  Am.  Dec.  202;  Sams  v.  Armstrong,  8  Mo. 
App.  573 ;  Merchants'  Nat.  Bank  v.  Aberna- 
thy,  32  Mo.  App.  211;  Peckinbaugh.w.  Quil- 
lin,  12  Neb.  586;  Haven  v.  Low,  2  N.  H.  13, 
9  Am.  Dec.  25;  Hartford  v.  Jackson,  11  N.  H. 
145;  Cutler  v.  James  Goold  Co.,  43  Hun  (N. 
Y.)  516;  Anderson  v.  Doak,  10  Ired.  L.  (N. 
Car.)  295;  Lyle  v.  Barker,  5  Binn.  (Pa.)  457; 
Norris  v.  Sowles,  57  Vt.  360;  Smith  v.  Niles, 
20  Vt.  315,  49  Am.  Dec.  782.  See  Scott  v. 
Scholey,  8  East  467. 

But  by  statute,  in  some  of  the  states,  mort- 
gaged property  may  be  attached  for  the  debt 
of  the  mortgagor.  Sawyer  ■'.  Mason,  19  Me. 
49;  Paul  v.  Hay  ford,  22  Me.  234;  Barrows  v. 
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4.  Exemptions. — By  statute  in  all  the  states  certain  property,  both  real  and 
personal,  is  reserved  to  the  debtor,  which  cannot  be  taken  in  execution,  and 
any  property  or  interest  therein  which  is  exempt  from  execution  cannot  be 
attached.1  And  this  right  to  an  exemption  is  not  forfeited  by  an  attempt  to 
make  a  fraudulent  conveyance.2  But  these  statutes  are  for  the  protection  of 
resident  debtors  only,3  and  all  the  property  of  one  who  is  about  to  remove 
from  the  state  with  an  intent  to  change  his  residence  may  be  attached.4  It 
has  been  doubted  whether  an  absconding  debtor  is  entitled  to  the  benefit  of 
the  statutes  of  exemption.6 

IX.  Right  of  Intervention — Defined. — Intervention  may  be  defined  as  the 
act  of  a  third  person,  who,  not  being  originally  a  party  to  the  suit  or  proceed- 
ing, but  claiming  an  interest  in  the  subject-matter  in  dispute,  in  order  the 
better  to  protect  such  interest,  interposes  his  claim,6 

who  may  intervene. — Any  person  not  originally  a  party  to  the  action,  who 
claims  an  interest,  either  general  or  special,  in  the  property  attached,  may 
intervene  to  have  his  rights  adjudicated  by  the  court  in  which  the  attachment 
suit  is  pending.7 


Turner,  50  Me.  127;  Hooton  v.  Gamage,  11 
Allen  (Mass.)  354;  Buck  v.  Ingersoll,  11  Met. 
(Mass.)  226;  Allen  v.  Wright,  134  Mass.  347. 
See  King  v.  Hubbell,  42  Mich.  597. 

1 .  Property  Exempt  from  Execution  Is  Exempt 
from  Attachment. — Grubbs  v.  Ellyson,  23  Ark. 
287;  Emerson  v.  Bacon,  58  Mich.  526;  Handy 
■v.  Dobbin,  12  Johns.  (N.  Y.)  220;  Davis  v. 
Garrett,  3  Ired.  L.  (N.  Car.)  459;  Montgom- 
ery County  v.  Riley,  75  N.  Car.  144;  Parks  v. 
Cushman,  9  Vt.  320. 

For  a  Fun  Discussion  of  this  subject,  see  the 
titles  Executions  ;  Homestead. 

2.  Naumburg  v.  Hyatt,  24  Fed.  Rep.  898; 
Duvall  v.  Rollins,  71  N.Car.  218;  Montgom- 
ery County  v.  Riley,  75  N.  Car.  144;  Gaster 
■v.  Hardie,  75  N.  Car.  460. 

3.  Yelverton  v.  Burton,  26  Pa.  St.  351. 

4.  State  v.  Laies,  46  Mo.  108.  See  Griffith 
v.  Bailey,  79  Mo.  472. 

In  McBrayer  v.  Dillard,  49  Ala.  174,  Peters, 
J.,  said:  "It  may  also  be  gravely  doubted 
•whether  the  law  of  exemptions  of  this  state 
can  be  invoked  in  favor  of  absconding  debtors, 
and  debtors  about  to  remove  out  of  this  state, 
as  is  the  case  here.  The  language  of  the 
statute  is  this  :  'The  following  property  may 
be  permanently  retained  for  the  use  of  every 
family  in  this  state  exempt  from  levy  and  sale 
by  any  legal  proofs.'  Rev.  Code,  §  2880. 
The  use  of  the  property,  as  well  as  the  family, 
must  be  in  this  state  to  complete  the  exemp- 
tion. The' policy  of  the  law  is  to  aid  the 
debtor  with  the  means  to  support  his  family, 
and  at  the  same  time  by  his  industry  to  accu- 
mulate the  funds  to  pay  his  debts  as  an  in- 
habitant of  this  state.  It  is  not  to  enable  him 
to  abandon  his  citizenship  here,  or  carry 
"himself  and  his  property  to  a  foreign  jurisdic- 
tion, to  the  injury  of  the  creditor  who  remains 
here.  Such  construction  would  be  just  the 
contrary  to  the  purpose  of  the  law." 

6.  McCarthy's  Appeal,  68  Pa.  St.  217.  See 
Bonnel  v.  Dunn,  29  N.  J.  L.  435. 

6.  Bouvier  Law  Diet. ;  Black  Law  Diet. ;  3 
Chitty  Com.  Law  633. 

For  a  FullDiscussion  of  this  topic,  see  Encyc. 
of  Pleading  and  Practice,  title  Inter- 
vention. 
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7.  The  Right  to  Intervene — To  Whom  Avail- 
able—  United  States. — Gumbel  v.  Pitkin,  124 
U.  S.  131. 

Alabama. —  Planters',  etc.,  Bank  v.  An- 
drews, 8  Port.  (Ala.)  404;  Cartwright  v.  Bam- 
berger, 90  Ala.  405. 

Arkansas. — Goodbar  v.  Brooks,  57  Ark.  450. 

California. — Davis  v.  Eppinger,  18  Cal. 
378,  79  Am.  Dec.  184. 

Georgia. — Hines  v.  Kimball,  47  Ga.  587. 

Illinois. — Juilliard  v.  May,  130  111.  87; 
Schillings.  Deane,  36  111.  App.  513. 

Kansas. — Long  v.  Murphy,  27  Kan.  375; 
Dearborn  v.  Vaughan,  46  Kan.  506 ;  Cox  Mfg. 
Co.  v.  August,  51  Kan.  59;  Kendall  Boot, 
etc.,  Co.  v.  August,  51  Kan.  53. 

Kentucky.  —  Heaverin  v.  Robinson  (Ky. 
1893),  21  S.  W.  Rep.  876. 

Louisiana. — New  Orleans  Canal,  etc.,  Co. 
v.  Beard,  16  La.  Ann.  345,  79  Am.  Dec.  582; 
H.  B.  Claflin  Co.  v.  Feibelman,  44  La.  Ann. 
518. 

Maryland. — Campbell  v.  Morris,  3  Har.  & 
M.  (Md.)  535 ;  Carson  v.  White,  6  Gill  (Md.) 
17;  Clarke  v.  Meixsell,  29  Md.  221. 

Michigan. — Rowe  v.  Kellogg,  54  Mich.  206. 

Mississippi . — Dreyfus  v.  Mayer,  69  Miss. 
282;  Meridian  First  Nat.  Bank  v.  Cochran, 
71  Miss.  175. 

Nem  York. — Steuben  County  Bank  v.  Al- 
berger,  78  N.  Y.  252. 

Texas. — Whitman  v.  Willis,  51  Tex.  421; 
Hamburg  v.  Wood,  66  Tex.  168;  Fort  Worth 
Pub.  Co.  v.  Hitson,  80  Tex.  216;  Harris  v. 
Tenney,  85  Tex.  254,  34  Am.  St.  Rep.  796; 
Boehm  v.  Calish  (Tex.  1887),  3  S.  W.  Rep. 
293;  Reavis  v.  Moore  (Tex.  Civ.  App.  1892), 
20  S.  W.  Rep.  955;  Burchf.  Watts,  37 Tex.  135. 

West  Virginia. — Capehart  v.  Dowery,  10 
W.  Va.  130. 

Wisconsin. — Breslauer  v.  Geilfuss,  65  Wis. 
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A  Privilege,  Not  a  Necessity. — In  Megee  v. 

Beirne,  39  Pa.  St.  50,  the  court  said  that  they 
knew  of  no  rule  of  law  that  compels  a  man  to 
intervene  on  pain  of  forfeiting  his  rights;  that 
if  a  sheriff  will  seize  one  man's  goods  on  proc- 
ess against  another,  the  right  of  the  owner 
to  hoid  the  officer  responsible  in  another  form 
Volume  III. 


Effect  of  Attachment  of  Property.       A  TTA  CHMENT. 


Right  of  Debtor. 


X.  Effect  of  Attachment  of  Property — 1.  Rights  of  Plaintiff. — Generally 
speaking,  the  levy  of  an  attachment,  whether  upon  real  or  personal  property, 
has  the  effect  of  giving  the  plaintiff,  front  the  time  of  the  levy,  a  security  or 
lien  on  the  attached  property  ;  it  gives  him  the  right  to  charge  the  property 
levied  upon  with  the  payment  of  the  judgment  rendered,  in  priority  of  any 
subsequent  alienation  the  defendant  may  make,  or  of  any  subsequent  incum- 
brances he  may  create,  or  of  subsequent  liens  arising  by  the  operation  of  law 
in  favor  of  other  creditors.1 

2.  Rights  of  Officer — Attachment  of  Personalty. — The  levy  of  an  attachment  upon 
personalty  displaces  the  possession  of  the  defendant,  and  clothes  the  officer 
who  makes  the  levy  with  a  special  property  in  the  attached  goods.2 

Attachment  of  Realty. — The  effect  of  a  levy  on  real  estate,  however,  in  this 
respect  differs  materially  from  that  of  a  levy  on  personal  property.  No  estate 
or  interest  passes  to  the  officer.  He  acquires  no  right  to  the  possession,  or  to 
take  the  rents,  issues,  or  profits.  The  possession  and  right  of  possession 
remain  in  the  defendant  undisturbed.3 

3.  Right  of  Debtor  to  Transfer  and  Mortgage  the  Property. — The  levy  of  an 

of  action  is  part  of  the  law  of  property,  and 
cannot  be  denied  to  the  suitor.  See  also  to 
like  effect  Sperry  v.  Ethridge,  70  Iowa  27; 


Sheedy  v.  Second  Nat.  Bank,  62  Mo.  17,  21 
Am.  Rep.  407;  Lowry  v.  Kinsey,  26  111.  App. 
309;  Carson  v.  White,  6  Gill  (Md.)  17. 

Junior  Attaching  Creditors. — A  junior  attach- 
ing creditor  may  intervene  in  a  prior  attach- 
ment suit,  and  there  contest  his  rights  with 
the  plaintiff  in  that  suit;  but  he  cannot  be  let 
in  to  defend  the  suit  and  dispute  the  grounds 
of  the  attachment  in  lieu  of  the  defendant,  nor 
to  defeat  the  attachment  for  mere  errors  or 
irregularities  in  the  proceedings.  Sannoner 
v.  Jacobson,  47  Ark.  31.  See  also  to  like  ef- 
fect Rice  v.  Dorrian,  57  Ark.  541 ;  Speyer  v. 
Ihmels,  21  Cal.  281,  81  Am.  Dec.  157;  Nenney 
v.  Schluter,  62  Tex.  327 ;  Grabenheimer  v. 
Rindskoff,  64  Tex.  49;  Bateman  v.  Ramsey, 
74  Tex.  589;  Orr,  etc.,  Shoe  Co.  v.  Harris, 
82  Tex.  273. 

Intervention  by  Garnishee. — In  Wallace  v. 
Maroney,  6  Mackey  (D.  C.)  221,  it  was  held 
that  where  a  garnishee  holds  property  which 
once  belonged  to  the  defendant,  but  which, 
before  the  garnishment,  was,  for  a  valuable 
consideration,  sold  to  the  garnishee,  the  at- 
tachment could  not  reach  it,  and  that  the  gar- 
nishee might  intervene  in  the  proceedings  to 
defend  it  from  condemnation.  See  the  title 
Garnishment. 

The  Mortgagee  of  Attached  Property  has  very 
generally  been  held  to  have  the  right  to  inter- 
vene for  the  protection  of  his  rights.  Mitch- 
am  v.  Schuessler,  98  Ala.  635  ;  Applewhite  v. 
Harrell  Mill  Co.,  49  Ark.  279 ;  Bodwell  v.  Hea- 
ton,  40  Kan.  36;  Rentfrow  v.  Lancaster 
(Tex.  Civ.  App.  1895),  31  s-  w-  ReP-  229! 
Langert  v.  Brown,  3  Wash.  Ter.  102. 

By  Beneficiaries  under  Deed  of  Trust. — Per- 
sons who  are  beneficiaries  under  a  deed  of 
trust  may  intervene  to  protect  their  rights 
when  the  property  that  is  the  subject  of  the 
trust  'deed  is  attached.  Bamberger  v.  Hal- 
berg,  78  Ky.  376. 

In  Texas,  on  the  other  hand,  it  was  held  that 
the  beneficiary  himself  cannot  assert  his  rights, 
but  that  they  must  be  asserted  by  the  trustee. 
Willis  v.  Thompson,  85  Tex.  301. 


By  Receiver  of  Insolvent  Bank. — In  National 
Shoe,  etc.,  Bank  v.  Mechanics'  Nat.  Bank,  89 
N.  Y.  440,  it  was  held  that  the  receiver  of  an 
insolvent  bank,  who  acquired  his  interest  after 
the  attachment  had  been  issued,  came  within 
the  provisions  of  the  statute  which  allowed 
any  person  who  acquired  an  interest  in  or 
lien  upon  the  property  attached  to  move  to 
dissolve  the  attachment  without  being  a  party 
to  the  suit.  See  also  Trow's  Printing,  etc., 
Co.  v.  Hart,  85  N.  Y.500. 

By  Amici  Curiae. — It  seems  that  in  Alabama 
the  practice  of  quashing  attachments,  where 
the  remedy  is  unauthorized,  or  the  requisites 
of  the  statute  not  complied  with,  upon  the 
mere  motion  of  strangers  to  the  record  as 
amici  curia:,  will  be  upheld  on  the  ground  of 
the  practice  having  prevailed  for  a  long  time. 
The  dictum  of  the  court  was,  however,  un- 
necessary upon  this  point,  since  the  parties 
who  appeared  and  moved  to  quash  had 
such  an  interest  in  the  subject-matter  that 
they  might  have  done  so  on  the  ground  of 
interest,  and  not  merely  as  amici  curice. 
Planter's,  etc.,  Bank  v.  Andrews,  8  Port. 
(Ala.)  404. 

But  in  South  Carolina  no  one  but  a  party 
to  the  proceedings  can  move  to  set  aside  an 
attachment  for  irregularity.  Thus  the  assignee 
under  a  deed  of  assignment  cannot,  by  motion 
before  judgment,  vacate  an  attachment  lien 
upon  the  assigned  property  after  the  recorda- 
tion of  the  assignment,  he  being  no  party  to 
the  action.  Copeland  v.  Piedmont,  etc.,  L. 
Ins.  Co.,  17  S.  Car.  116. 

This  Topic  will  be  Fully  Discussed  under  the 
title  Intervention,  Encyc.  of  Pleading 
and  Practice. 

1.  Phillips  v.  Ash,  63  Ala.  414;  Kittredge 
v.  Warren,  14  N.  H.509;  Van  Camp  v.  Searle, 
79  Hun  (N.  Y.)  134;  Schacklett's  Appeal,  14 
Pa.  St.  326. 

2.  Woolfolk  v.  Ingram,  53  Ala.  11 ;  Phillips 
v.  Ash,  63  Ala.  414;  Ladd  v.  North,  2  Mass. 
517;  Grant  v.  Lyman, 4  Met.  (Mass.)  470;  Kit- 
tredge v.  Warren,  14  N.  H.  509;  Braley  v. 
French,  28  Vt.  546. 

3.  Phillips  v.  Ash,  63  Ala.  414;  Braley  v. 
French,  28  Vt.  546. 
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attachment  does  not  affect  the  title  to  the  attached  property;  it  at  most  only 
s  the  plaintiff  a  lien  thereon.1  Hence  the  debtor,  who  is  the  general 
owner  of  the  attached  property,  may  sell,  mortgage,  or  otherwise  encumber  it 
subject  to  the  lien  of  the  attachment.2 

Delivery  of  Attached  Personalty  to  Purchaser. — In  the  case  of  the  sale  of  attached 
chattels  the  practical  difficulty  of  making  a  delivery,  which  results  from  the  fact 
that  the  officer,  and  not  the  owner,  is  supposed  to  have  the  possession,  is  over- 
come by  holding  such  delivery  as  the  owner  may  be  able  to  make,  whether 
actual  or  symbolical,  effectual  to  consummate  a  contract  of  sale.3 

Devolution  of  Attached  Property. — And  if  the  defendant  dies  pending  the  suit  the 
attached  property  passes,  subject  to  the  lien,  to  his  personal  representatives  or 
heirs.4 

XI.  Lien  of  Attachment — 1.  In  General. — An  attachment  has  the  effect  of 
giving  the  plaintiff  a  security  or  lien  upon  the  specific  property  attached  for  the 
satisfaction  of  the  debt  sued  upon  if  the  debtor's  interest  in  the  property  is 
sufficient  for  that  purpose.6 

2.  Essentials  to  Validity  of  the  Lien — in  General. — Nothing  short  of  an  actual 
attachment  of  the  goods  can  create  a  lien.6  No  lien  can  be  acquired,  unless 
the  attachment  proceedings  are  in  all  essential  particulars  regular  and  valid.7 

A  Valid  Levy. — Hence,  in  order  that  a  creditor  may  acquire  a  lien  by  virtue 
of  his  attachment,  it  is  not  alone  sufficient  that  a  writ  of  attachment  has  been 
regularly  issued  by  a  competent  authority,  or  even  placed  in  the  hands  of  an 
officer,  but  there  must  be  an  actual  and  valid  levy  upon  the  property  of  the 
debtor.8 


1.  See  infra,  this  title,  Lien  of  Attachment 
— Nature  of  the  Lien. 

2.  Conveyance  of  Attached  Keal  Estate. — The 

legal  title  to  real  estate  is  not  changed  or 
divested  out  of  the  debtor  by  the  levy  of  an 
attachment,  but  still  remains  in  the  debtor, 
and  may  be  sold  and  conveyed  by  him,  and 
the  purchaser  acquires  the  debtor's  title  sub- 
ject, as  before  the  conveyance,  to  the  prior 
lien.  Oldham  v.  Scrivener,  3  B.  Mon.  (Ky.) 
579- 

Sale  of  Attached  Personalty. — And  the  sale  or 
assignment  of  attached  personal  property  was 
sustained  in  the  following  cases  :  Calkins  v. 
Lockwood,  17  Conn.  154,  42  Am.  Dec.  729; 
Warner  v.  Everett,  7  B.  Mon.  (Ky.)  262; 
Mann  v.  Huston,  1  Gray  (Mass.)  250;  Denny 
v.  Willard,  11  Pick.  (Mass.)  519,22  Am.  Dec. 
389;  Fettyplace  v.  Dutch,  13 Pick.  (Mass.)  388, 
23  Am.  Dec.  688;  Whipple  v.  Thayer,  16 
Pick.  (Mass.)  25,  26  Am.  Dec.  626;  Arnold 
v.  Brown,  24  Pick.  (Mass.)  89,  35  Am.  Dec. 
296;  Anderson  v.  Land,  5  Wash.  493,  34  Am. 
St.  Rep.  875. 

Mortgaging  Attached  Land. — Where  a  right 
in  equity  of  redeeming  mortgaged  land  is  at- 
tached on  mesne  process,  and  afterwards  sold 
on  execution,  a  second  mortgage,  made  in  the 
interim  between  the  attachment  and  sale,  is 
valid.  Bigelow  v.  Willson,  1  Pick.  (Mass.)  485. 

Mortgaging  Attached  Chattels. — So  the  fact 
that  goods  are  under  attachment  does  not  pre- 
vent the  owner  from  making  a  conveyance  of 
them  by  mortgage.  Wheeler  v.  Nichols,  32 
Me.  233;  Grants.  Lyman,  4  Met.  (Mass.)  470; 
Parsons  v.  Merrill,  5  Met.  (Mass.)  356;  Ap- 
pleton  v.  Bancroft,  10  Met.  (Mass.)  231. 

3.  Arnold  v.  Brown,  24  Pick.  (Mass.)  89,  35 
Am.  Dec.  296.  See  Fettyplace  v.  Dutch,  13 
Pick.  (Mass.)  388,  23  Am'.  Dec.  688. 


Constructive  or  Symbolical  Delivery. — In  such 

cases  no  actual  delivery  is  required,  but  a  con- 
structive or  symbolical  delivery  is  sufficient. 
Wheeler  v.  Nichols,  32  Me.  233;  Mann  -'. 
Huston,  1  Gray  (Mass.)  250;  App^leton  v. 
Bancroft,  10  Met.  (Mass.)  231;  Tuxworth 
v.  Moore,  9  Pick.  (Mass.)  347,  20  Am.  Dec. 
479;  Whipple  v.  Thayer,  16  Pick.  (Mass.)  25, 
26  Am.  Dec.  626.    See  the  title  Sales. 

4.  Green  v.  Shaver,  3  Humph.  (Tenn.)  139; 
Perkins  v.  Norvell,  6  Humph.  (Tenn.)  151. 
But  see  Phillips  v.  Ash,  63  Ala.  414. 

5.  People  v.  Cameron,  7  111.  46S ;  Kittredge 
v.  Warren,  14  N.  H.  509;  Hervey  v.  Cham- 
pion, 11  Humph.  (Tenn.)  569. 

6.  An  Actual  Attachment. — State  v.  Harring- 
ton, 28  Mo.  App.  287. 

7.  Haller  v.  Parrott,  82  Iowa  42;  Blackburn 
v.  Clarke,  85  Tenn.  506. 

Statement  of  Nature  and  Amount  of  Plaintiff's 
Claim. — Under  a  Maine  statute  (Maine  Rev. 
Stat.,  c.  81,  par.  59),  to  the  effect  that  no  at- 
tachment of  real  estate  creates  any  lien  there- 
on, unless  the  nature  and  amount  of  the 
plaintiff's  demand  are  set  forth  in  proper 
counts,  or  a  specification  thereof  is  annexed  to 
the  writ,  it  was  held  that  no  lien  is  created  by 
an  attachment  containing  a  count  for  money 
had  and  received  without  a  specification  of 
the  plaintiff's  claim.  Briggs  v.  Hodgdon,  78 
Me.  514. 

8.  Actual  and  Valid  Levy — Alabama. — Pond 
v.  Griffin,  1  Ala.  678. 

California. — Taffts  v.  Manlove,  14  Cal.  47, 
73  Am.  Dec.  610. 

Connecticut. — Fitch  v.  Waite,  5  Conn.  117; 
Gates  v.  Bushnell,  9  Conn.  530. 

Illinois. — Culver  v.  Rumsey,6Ill.  App.  598. 

Indiana. — Ziegenhager  v.  Doe,  1  Ind.  296. 

Iowa. — Kuhn  v.  Graves,  9  Iowa  303. 
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Possession  of  Property  by  Attaching  Officer — Taking  Possession.  —  It  is  essential  to  the 
lien  created  by  attachment  of  personal  property,  at  least  as  to  subsequent  pur- 
chasers or  attaching  creditors,  that  the  property  should  be  removed,  and  held 
in  the  custody  of  the  law,  and  if  the  attaching  officer  permits  the  defendant  to 
retain  possession  of  the  goods,  unless  expressly  authorized  by  statute  so  to  do, 
the  plaintiff  acquires  no  lien  by  virtue  of  the  attachment  as  against  bona  fide 
purchasers  and  subsequent  attaching  creditors.1 

Abandonment  of  Possession. — And  the  lien  of  such  attachment  is,  so  far  as  subse- 
quent purchasers  and  other  creditors  are  concerned,  dependent  upon  the  con- 
tinuance of  the  possession  by  the  attaching  officer,  so  that  as  against  such 
persons  the  lien  will  be  destroyed  by  the  officer's  abandonment  of  the  posses- 
sion.2 Such  abandonment  does  not,  however,  have  this  effect  as  against  the 
defendant.3 

Recording. — By  statute,  in  some  of  the  states,  attachments  do  not,  as  against 
bona  fide  third  parties,  give  a  lien  on  real  estate,  unless  the  attachment  is 
recorded  in  a  specified  manner.4  And  in  certain  of  these  states  there  seems 
to  be  no  lien  at  all  until  the  attachment  is  recorded.5 

3.  Nature  of  the  Lien — Whether  strictly  a  Lien. — While  the  security  acquired 
by  the  levy  of  an  attachment  is,  like  the  security  derived  from  a  judgment, 
commonly  denominated  a  "  lien,"  it  has  been  said  by  eminent  authority  that 
it  is  spoken  of  as  a  lien  in  a  very  general  sense  of  the  term,  adopted  by  way 
of  analogy  and  illustration  rather  than  from  a  very  exact  resemblance  which 
it  bears  to  liens  generally  recognized  as  such  at  the  common  law  or  in  equity, 


Kentucky . — Sewell  v.  Savage,  I  B.  Mon. 
(Ky.)  26o;"Nutter  v.  Connet,  3B.  Mon.  (Ky.) 
199. 

Maryland. — Wallace  v.  Forrest,  2  Har.  & 
M.  (Md.)26i  ;'Herzberg-'.Warfielcl,76Md.446. 

Mississippi. — Mears  v.  Winslow,  Smed.  & 
M.  Ch.  (Miss. )  449. 

New  Jersey. — Tomlinson  v.  Stiles,  28  N.  J. 
L.  201. 

New  York. — Learned  v.  Vandenburgh,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  77;  Burkhardt 
v.  McClellan,  15  Abb.  Pr.  (N.  Y.  Ct.  App.) 
243,  note;  Van  Camp  v.  Searle,  79  Hun  (N. 
Y.)  134,  24  Civ.  Pro.  Rep.  (N.  Y.)  16. 

Ohio. — Haldeman  v.  Hillsborough,  etc.,  R. 
Co.,  2  Handy  (Ohio)  101. 

South  Carolina. — Crowninshield  v.  Strobel, 
2  Brev.  (S.  Car.)  80;  Robertson  v.  Forest,  2 
Brev.  (S.  Car.)  466;    Bethune    v.  Gibson, 

2  Brev.  (S.  Car.)  501;  Crocker-'.  Radcliffe, 

3  Brev.  (S.  Car.)  23. 

Vermont. — Ellison  v.  Wilson,  36  Vt.  60. 
Virginia. — Williamson  v.  Bowie,  6  Munf. 
(Va.)  176. 

Washington. — E.  C.  Meacham  Arms  Co.  v. 
Strong,  3  Wash.  Ter.  61. 

1.  Taintor  v.  Williams,  7  Conn.  271;  Rem- 
mington  v.  Cady,  10  Conn.  48;  Falk-Bloch 
Mercantile  Co.  v.  Branstetter  (Idaho  1896), 
43  Pac.  Rep.  571 ;  Gower  v.  Stevens,  19  Me. 
92,  36  Am.  Dec.  737;  Knap  v.  Sprague,  9 
Mass.  258,  6  Am.  Dec.  64;  Baker  v.  Warren, 
6  Gray  (Mass.)  527 ;  Dunklee  v.  Fales,  5  N. 
H.  527;  Anthony  v.  Wood,  96  N.  Y.  180; 
Pach  v.  Gilbert,  124  N.  Y.  612;  Pomroy 
v.  Kingsley,  1  Tyler  (Vt.)  294;  Flanagan  v. 
Wood,  33  Vt.  332. 

Sufficiency  of  Possession. — In  the  case  of 
Hemmenway  v.  Wheeler,  14  Pick.  (Mass.) 
408,  25  Am.  Dec.  411,  Shaw,  C.  J.,  in  deliver- 


ing the  opinion  of  the  court,  said  :  "  It  is  not 
necessary,  to  continue  an  attachment,  that  an 
officer  or  his  agent  should  remain  constantly 
in  the  actual  possession.  The  nature  of  the 
possession  and  custody  which  an  officer  is  to 
keep  will  depend  upon  the  nature  and  posi- 
tion of  the  property,  as  ships,  rafts,  piles  of 
lumber,  masses  of  stone,  or  lighter,  more 
portable,  and  more  valuable  goods.  In  gen- 
eral it  may  be  said  that  it  shall  be  such  a  cus- 
tody as  to  enable  an  officer  to  retain  and  assert 
his  power  and  control  over  the  property,  and 
so  that  it  cannot  probably  be  withdrawn,  or 
taken  by  another,  without  his  knowing  it." 
And  see  Falk-Bloch  Mercantile  Co.  v.  Bran- 
stetter (Idaho  1896),  43  Pac.  Rep.  571. 

2.  Sanford  v.  Boring,  12  Cal.  539;  Taintor 
v.  Williams,  7  Conn.  271;  Nichols  v.  Patten, 
18  Me.  231,  36  Am.  Dec.  713;  Waterhouse  v 
Smith,  22  Me.  337;  Baldwin  v.  Jackson,  12 
Mass.  131;  Sanderson  v.  Edwards,  16  Pick. 
(Mass.)  144;  Bruce  v.  Holden,  21  Pick.  (Mass.) 
187;  Gordon  v.  Jenney,  16  Mass.  465;  Chad- 
bourne  v.  Sumner,  16  N.  H.  129,  41  Am.  Dec. 
720;  Fitch  v.  Rogers,  7  Vt.  403;  Pomroy  v. 
Kingsley,  1  Tyler  (Vt.)  294.  See  infra,  this 
title,  the  division  Dissolution. 

Loss  of  Possession  by  Wrongful  Act  of  Third 
Person. — But  it  has  been  held  that  where  the 
attaching  officer  is  deprived  of  the  possession 
of  the  property,  by  reason  of  the  wrongful  act 
of  a  third  person,  the  lien  of  the  attachment 
is  not  thereby  destroyed.  Butterfield  v.  Clem- 
ence,  10  Cush.  (Mass.)  269. 

3.  Conn  v.  Caldwell,  6  111.  531;  Fifield  v. 
Wooster,  21  Vt.  215. 

4.  Georgia  Laws  1890-91,  p.  208.  See  the 
title  Recording  Acts. 

5.  Davis  Sewing  Mach.  Co.  v.  Whitney,  61 
Mich.  518. 
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or  in  maritime  jurisprudence.1  Notwithstanding  this  criticism,  the  use  of  the 
term  "  lien,"  to  describe  the  particular  security  which  the  plaintiff  obtains  by 
an  attachment  on  the  service  of  his  writ,  is  not  without  express  judicial  sanc- 
tion, 2  and  has,  in  a  multitude  of  instances,  been  tacitly  accepted  by  the  courts. 

Merely  a  Security — In  General. — Although  the  officer,  in  the  case  of  the  levy  of 
an  attachment  upon  personal  property,  obtains  a  special  property  in  the  goods 
attached,  so  far  as  it  is  necessary  for  him  to  perform  his  duty  to  both  parties 
and  protect  the  property,3  the  levy  of  an  attachment,  whether  upon  real  or 
personal  property,  does  not  affect  the  title;  the  attaching  creditor  does  not 
acquire  any  property,  general  or  special,  in  the  goods  attached,  nor  right  to 
their  possession,4  but  merely  acquires  a  security  or  lien  thereon,  while  the 
right  of  property  remains  in  the  debtor,  subject  to  the  lien  of  the  attachment 
until  a  levy  and  sale  by  execution.5 

An  Actual  Security. — But  notwithstanding  the  plaintiff,  by  the  attachment, 
obtains  neither  a  right  of  property  nor  of  possession,  he  acquires  something  more 


1.  Lien,  Strictly  Speaking,  Distinguished  from 
the  Attachment  Security. — In  the  case  of  Ex 

p.  Foster,  2  Story  (U.  S.)  131,  Mr.  Justice 
Story,  in  pointing  out  the  fact  that  the  secu- 
rity obtained  by  the  levy  of  an  attachment  is 
not,  strictly  speaking,  a  lien,  says :  "  Lord 
Tenterden  has  said  that  the  word  lien,  in  its 
proper  sense  in  the  law  of  England,  imports 
that  the  party  is  in  possession  of  the  thing 
which  he  claims  to  detain,  and  that  where 
there  is  no  possession,  actual  or  constructive, 
there  can  be  no  lien.  And  this  is  generally 
true,  perhaps  universally  true,  at  the  common 
law,  independently  of  statutable  provisions,  or 
of  special  contract.  *  *  *  But,  in  the  maritime 
law,  liens  are  recognized  independently  of 
possession,  actual  or  constructive,  such  as  in 
cases  of  seamen's  wages,  and  bottomry  bonds 
and  liens  by  materialmen  upon  foreign  ships. 
But  in  such  cases  there  is  no  pretense  of  a 
vested  lien  until  the  labor  or  service  is  com- 
plete, or  the  voyage  ended,  and  the  contract 
become  absolute.  Until  that  period  it  is 
merely  inchoate  and  conditional,  and  imper- 
fect. In  equity  also  liens  exist  independent 
of  possession,  either  actual  or  constructive, 
as,  for  example,  the  lien  of  a  vendor  on  the 
land  for  the  unpaid  purchase  money.  But  it 
has  long  been  the  established  doctrine  in 
equity,  that  a  lien  is  not,  in  strictness,  either 
a  jus  in  re,  or  a  jus  ad  rem;  that  is,  it  is  not 
a  property  in  the  thing  itself,  nor  does  it 
constitute  a  right  of  action  for  the  thing.  It 
more  properly  constitutes  a  charge  upon  the 
thing.  It  is  therefore  at  most  a  simple  right 
to  possess  and  retain  property  until  some 
charge  attaching  to  it  is  paid  or  discharged, 
or  a  mere  right  to  maintain  a  suit  in  rem  to 
enforce  payment  of  the  charge.  *  *  *  Now, 
an  attachment  does  not  come  up  to  the  exact 
definition  or  meaning  of  a  lien,  either  in  the 
general  sense  of  the  common  law  or  in  that 
of  the  maritime  law,  or  in  that  of  equity  ju- 
risprudence. Not  in  that  of  the  common  law, 
because  the  creditor  is  not  in  possession  of 
the  property,  but  it  is  in  custodia  legis  if  per- 
sonal property;  if  real  property,  it  is  not  a 
fixed  and  vested  charge,  but  it  is  a  contingent, 
conditional  charge  until  the  judgment  and 
levy.  Not  in  the  sense  of  the  maritime  law, 
which  does   not  recognize  or  enforce  any 


claim  as  a  lien  until  it  has  become  absolute, 
fixed,  and  vested.  Not  in  that  of  equity  ju- 
risprudence, for  there  a  lien  is  not  a  jus  in 
re  or  a  jus  ad  rem.  It  is  but  a  charge  upon 
the  thing,  and  then  only  when  it  has,  in  like 
manner,  become  absolute,  fixed,  and  vested." 
See  also  Matter  of  Bellows,  3  Story  (U.  S.) 
428;  May  v.  Buckhannon  River  Lumber  Co., 
70  Md.  448. 

2.  Kittredge  v.  Warren,  14  N.  H.  509. 

3.  See  the  title  Sheriffs. 

4.  Goddard  v.  Perkins,  9  N.  H.  488;  Co- 
lumbia Bank  v.  Ingersoll,  21  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  241. 

Replevin  against  Attaching  Creditor. — And 
since  a  writ  of  replevin  assumes  that  the 
goods  which  are  to  be  replevied  have  been 
taken  or  detained  by  the  defendant,  and  are  in 
his  possession  or  under  his  control,  it  is  held 
that  a  creditor,  at  whose  suit  an  attachment 
is  levied  upon  goods  not  the  property  of  his 
debtor,  is  not  liable  in  replevin  for  the  goods 
attached,  either  alone  or  jointly  with  the 
attaching  officer,  for  the  attached  goods  are 
in  the  legal  custody  and  possession  of  the 
officer  only.  Blatchford  v.  Boyden,  18  111. 
App.  378  ;  Richardson  v.  Reed,  4  Gray  (Mass.) 
441 ,  64  Am.  Dec.  77.    See  the  title  Replevin. 

Plaintiff 's  Rights  against  Person  Taking  Prop- 
erty from  Officer. — Hence  an  attaching  creditor 
has  no  right  of  action  against  a  third  person 
who  may  take  the  attached  goods  from  the 
possession  of  the  attaching  officer,  or  destroy 
them  ;  his  remedy  is  against  the  officer.  Dob- 
bins v.  Hanchett,  20  111.  App.  396;  Ladd  v. 
North,  2  Mass.  516. 

6.  Title  to  Property  Not  Affected  hy  Lien. — Ex 
f.  Foster,  2  Story  (U.  S.)  131;  Starr  v.  Moore, 

3  McLean  (U.  S.)  354;  Atkins  v.  Swope,  38 
Ark.  528;  Tiernan  v.  Murrah,  1  Rob.  (La.) 
443;  Crocker  v.  Pierce,  31  Me.  177  ;  Owingst'. 
Norwood,  2  Har.  &  J.  (Md.)  96;  Davidson 
v.  Beatty,  3  Har.  &  M*  (Md.)  594;  Bigelow  w. 
Willson,  1  Pick.  (Mass.)  485  ;  Grant  -•.  Lyman, 

4  Met.  (Mass.)  470;  Blake  v.  Shaw,  7  Mass. 
505;  Ludden  v.  Leavitt,  9  Mass.  104,  6  Am. 
Dec.  45;  Goddard  v.  Perkins,  9  N.  H.  488; 
Austin  Wade,  3  N.  J.  L.  551 ;  Dillenback 
v.  Jerome,  7  Cow.  (N.  Y.)  294;  Willing  v. 
Bleeker,  2  S.  &  R.  (Pa.)  221;  Snell  v.  Allen, 
1  Swan  (Term.)  208. 
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than  a  mere  expectancy;1  though  he  acquires  at  the  most  merely  an  inchoate 
lien,  it  is  an  actual  and  substantial  security.2  The  lien  acquired  by  an  attach- 
ment has  been  said  to  be  of  equal  force  with  that  of  a  judgment  or  execution.3 

Right  of  Legislature  to  Divest  Lien  of  Attachment. — Thus  it  has  been  held  that  the 
lien  or  security  acquired  by  attachment  is  of  such  force  and  value  that  it  cannot 
be  annulled  by  a  subsequent  act  of  the  legislature.4 

A  Conditional  Security. — But  the  security  effected  by  the  levy  of  an  attachment 
is  at  most  an  inchoate  or  imperfect  lien,  depending,  as  it  does,  for  its  value  and 
efficacy  upon  the  condition  that  the  plaintiff  in  the  suit  obtains  judgment 
upon  which  process  may  issue,  authorizing  a  sale  of  the  property  attached  ;  it 
is  no  more  than  a  contingent  or  conditional  lien  or  security  to  satisfy  the 


1.  More  than  a  Mere  Expectancy. — In  the  case 
of  Kittredge  v.  Warren,  14  N.  H.  509,  Parker, 
C.  J.,  in  denying  that  there  is  any  similitude 
upon  which  it  can  be  said  that  a  claim  upon 
land  by  attachment  "  is  very  little  better  than 
the  expectation  of  an  heir  or  a  legatee  in  the 
lifetime  of  the  ancestor  or  testator,"  said: 
"  Notwithstanding  the  plaintiff,  by  the  attach- 
ment, obtains  neither  a  right  of  property  or 
possession,  the  sheriff,  in  making  an  attach- 
ment of  personal  property,  acquires  both,  ro 
be  used,  if  necessary,  in  behalf  of  and  for  che 
benefit  of  the  plaintiff.  *  *  *  That  the  at- 
tachment is  something  more  than  a  mere  ex- 
pectancy, even  before  judgment,  is  shown  also 
by  the  fact  that  where  the  property  attached 
is  liable  to  perish,  waste,  or  greatly  depreciate 
in  value,  or  where  it  cannot  be  kept  without 
great  expense,  the  sheriff,  upon  the  application 
of  the  plaintiff,  may,  after  an  appraisal,  sell 
the  property,  and  give  a  good  title  to  it,  with- 
out the  consent  of  the  defendant,  unless  se- 
curity is  given  for  the  appraised  value.  *  *  * 
That  the  plaintiff  and  the  officer  gain  no  right 
of  property  or  possession,  in  attachments  of 
real  estate,  certainly  cannot  tend  to  prove  that 
there  is  no  lien  by  the  attachment,  for  a  lien 
by  judgment,  where  that  is  recognized,  gives 
neither  until  a  levy  of  the  execution.  The 
plaintiff,  by  his  attachment,  gains  the  right  to 
have  that  particular  estate  applied  to  the  pay- 
ment of  his  debt.  He  gains  it  at  an  earlier 
period  than  a  lien  is  gained  in  England  by 
means  of  a  judgment,  and  it  may  not  be 
available  to  him  if  he  does  not  obtain  a  judg- 
ment, or  he  may  lose  it  at  an  earlier  period 
after  obtaining  one  if  he  does  not  proceed  to 
levy.  But  these  circumstances  do  not  change 
the  nature  of  the  security.  In  attachments  of 
both  real  and  personal  estate  the  plaintiff 
gains  such  a  right  to  have  the  property  applied 
to  the  satisfaction  of  his  demand,  that  a  plain- 
tiff who  has  made  a  subsequent  attachment  is 
permitted,  by  our  practice,  to  come  into  court 
and  defend  an  action  upon  which  a  prior  at- 
tachment has  been  made,  in  the  name  of  the 
defendant,  for  the  purpose  of  protecting  his 
interest.  Buckman  v.  Buckman,  4  N.  H.  319. 
And  a  release  of  an  attachment  is  a  good  con- 
sideration for  a  promissory  note.  Hackett  v. 
Pickering,  5  N.  H.  19.  With  all  these  consid- 
erations pressing  upon  our  attention  we  can 
have  no  hesitation  in  declaring  that  an  attach- 
ment on  mesne  process  in  this  state,  even  be- 
fore judgment,  or  default,  is  a  lien  or  security 
on  property." 


2.  Harrison  v.  Trader,  29  Ark.  85;  Emery 
v .  Yount,  7  Colo.  107. 

Under  the  United  States  Bankruptcy  Act. — 

Thus  an  attachment  on  mesne  process,  even 
before  judgment  or  default,  was  held  to  give 
a  lien  or  security  upon  property  within  the 
second  section  of  the  United  States  Bank- 
rupt Act  of  1841,  and  the  proviso  of  the  United 
States  Bankruptcy  Act  of  August  19,  1844, 
which  were  to  the  effect  that  nothing  therein 
should  be  construed  "to  annul,  destroy,  or 
impair  *  *  *  any  liens,  mortgages,  or  other 
securities  upon  property,  real  or  personal," 
etc.  Davenport  v.  Tilton,  10  Met.  (Mass.) 
320;  Kittredge  v.  Warren,  14  N.  H.  509. 
Contra,  Ex  p.  Foster,  2  Story  (U.  S.)  131. 
Matter  of  Bellows,  3  Story  (U.  S.)  428. 

3.  Hervey  v.  Champion,  1 1  Humph.  (Tenn.) 
569;  Ex  p.  Foster,  2  Story  (U.  S.)  146.  But 
compare  Phillips  v.  Ash,  63  Ala.  414.  And 
see  Willing  v.  Bleeker,  2  S.  &  R.  (Pa.)  224. 

4.  Retrospective  Laws  Affecting  Lien  of  Attach- 
ments.— Hence  it  was  held  in  Hannahs  v.  Felt, 
15  Iowa  141,  that  it  is  not  competent  for  the 
legislature  to  pass  a  retrospective  act  which 
has  the  effect  of  rendering  an  attachment  lien 
regularly  acquired  under  existing  laws  before 
such  enactment  nugatory  and  inoperative. 
Hannahs  v.  Felt,  15  Iowa  141. 

Changing  County  Boundaries — Effect. — On  the 
12th  of  February,  1807,  an  attachment  was  reg- 
ularly issued  by  the  court  of  Williamson 
county,  Tennessee,  and  was,  on  the  13th  of  the 
same  month,  levied  on  a  tract  of  land,  the 
property  of  the  defendant  in  the  suit.  Judg- 
ment by  default  was  entered  on  the  15th  of 
October,  1807;  the  property  was  on  motion 
condemned,  and  a  writ  of  venditioni  exponas  is- 
sued on  the  24th,  which  came  into  the  hands  of 
the  sheriff  on  the  28th  of  October,  who  sold  the 
property  under  it  on  the  2d  of  January,  1808. 
The  county  of  Williamson  was  divided  on  the 
16th  of  November,  1807,  and  that  part  of  the 
land  for  which  this  ejectment  was  brought  lay 
in  the  new  county  called  Maury.  It  was  held 
that  the  process  of  execution  for  the  sale  of  the 
land,  under  which  it  was  sold  by  the  sheriff, 
was  a  direction  to  the  sheriff  to  sell  the  spe- 
cific property,  which  was  already  in  his  pos- 
session by  virtue  of  the  attachment,  and  was 
already  condemned  by  the  competent  tribunal. 
The  subsequent  division  of  the  county  could 
not  divest  his  vested  interest,  or  deprive  the 
officer  of  the  power  to  finish  a  process  which 
was  already  begun.  Tyrell  v.  Rountree,  7 
Pet.  (U.  S.)  464. 
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judgment  of  the  creditor  if  he  ever  obtains  one.1 

Whether  Assignable. — It  has  been  said  that  the  lien  acquired  by  an  attaching 
creditor  upon  land  is  not  an  interest  in  the  land  which  may  be  conveyed  or 
assigned  separate  from  the  debt,  but  that,  like  the  lien  or  interest  of  a  mort- 
gage, a  transfer  of  the  debt  on  which  the  attachment  issued  will  carry  with  it 
the  lien,  and  the  purchaser  of  the  debt,  by  pursuing  the  suit  to  judgment  and 
levying  the  execution  on  the  land,  will  acquire  all  the  rights  of  the  original 
creditor.2 

4.  When  Lien  Commences.— No  lien  is  created  on  the  property  of  a  debtor  by 
merely  issuing  a  writ  of  attachment  and  placing  it  in  the  hands  of  an  officer, 
whose  duty  it  is  to  serve  it.3  Unless  there  is  a  special  statute  providing 
otherwise,4  the  lien  of  an  attachment  commences  at  the  time  of  the  levy.5 


1.  Matter  of  Bellows,  3  Story  (U.  S.)  428; 
Pratt  v.  Law,  9  Cranch  (U.  S.)  456;  Phillips 
v.  Ash,  63  Ala.  414;  Hannahs  v.  Felt,  15  Iowa 
141 ;  May  v.  Buckhannon  River  Lumber  Co., 
70  Md.  448;  Kittredge  v.  Warren,  14  N.  H. 
509;  Crocker  v.  Radcliffe,  3  Brev.  (S.  Car.) 
23;  Snell  v.  Allen,  1  Swan  (Tenn.)  208. 

Fraudulent  Conveyance  by  Debtor — Eight  of 
Attaching  Creditor  to  Attack. — On  the  ground 
that  the  claim  of  an  attaching  creditor  before 
he  has  recovered  judgment  is  conditional  and 
contingent  and  not  sufficiently  certain,  it  has 
been  held  that  he  cannot  maintain  an  action  to 
set  aside  an  alleged  fraudulent  conveyance  by 
the  defendant.  Tennent  v.  Battey,  18  Kan. 
324.  See  the  title  Fraudulent  Sales  and 
Conveyances. 

2.  Lyon  v.  Sandford,  5  Conn.  544. 

3.  May  v.  Buckhannon  River  Lumber  Co., 
70  Md.  448;  Mears  v.  Winslow,  Smed.  &  M. 
Ch.  (Miss.)  449;  Crocker  v.  Radcliffe,  3  Brev. 
(S.  Car.)  23. 

4.  Statute  Giving  Lien  from  Delivery  of  Order 
for  Attachment  to  Sheriff. — In  Arkansas,  before 
the  adoption  of  the  Civil  Code,  a  writ  of  at- 
tachment did  not  give  a  lien  upon  property 
until  levied  upon.  Merrick  v.  Hutt,  15  Ark. 
343;  Lamb  v.  Belden,  16  Ark.  539;  Frellson 
v.  Green,  19  Ark.  376. 

But  under  section  232  of  the  Arkansas 
Civil  Code,  as  amended  in  1871,  the  lien  of 
the  attachment  dates  "from  the  time  of  the 
delivery  of  the  order  to  the  sheriff  or  other  of- 
ficer." Bergman  v.  Sells,  39  Ark.  97  ;  Simon 
v.  Adler-Goldman  Commission  Co.,  56  Ark. 
292. 

Missouri. — Certain  of  the  earlier  Missouri 
cases  held  that  the  lien  of  the  attachment  dated 
from  the  moment  the  levy  was  indorsed  on  the 
writ,  though  the  writ  still  remained  in  the 
hands  of  the  officer  making  the  levy.  Lackey 
v.  Seibert,  23  Mo.  85;  Durossett  v.  Hale,  38 
Mo.  346;  Huxley  v.  Harrold,  62  Mo.  516. 

But  under  the  provision  of  the  later  Mis- 
souri statute  (Rev.  Stat,  of  Mo.  1879,  c.  6, 
§  420),  providing  that  where  land  is  attached 
the  officer  shall  file  in  the  recorder's  office  of 
the  county  where  it  is  situated  an  abstract 
of  the  attachment,  showing  the  names  of  the 
parties,  the  amount  of  the  debt,  the  date  of 
the  levy,  and  a  description  of  the  land,  it  was 
held  that,  although  the  statute  did  not  ex- 
pressly so  prescribe,  the  lien  of  the  attach- 
ment dates  from  the  time  that  the  abstract  is 
filed.    Stanton  v.  Boschert,  104  Mo.  393. 


Michigan. — In  the  Michigan  statutes,  by  an 
amendment  adopted  in  1875,  was  *n  terms 
declared  that  the  lien  of  the  attachment  shall 
date  from  the  time  when  the  abstract  is  filed 
with  the  recorder  of  deeds.  Davis  Sewing 
Machine  Co.  v.  Whitney,  61  Mich.  518,  cited 
in  Stanton  v.  Boschert,  104  Mo.  393. 

5.  Alabama. — Pond  v.  Griffin,  1  Ala.  678. 

California. — Taffts  v.  Manlove,  14  Cal.  47, 
73  Am.  Dec.  610. 

Illinois. — Martin  v.  Dryden,  6111.  187. 

Ioxva. — Kuhn  v.  Graves,  9  Iowa  303. 

Massachusetts.  —  Coffin  v.  Ray,  1  Met. 
(Mass.)  212. 

Mississippi . — Mears  v.  Winslow,  Smed.  & 
M.  Ch.  (Miss.)  449;  Redus  v.  Wofford,  4 
Smed.  &  M.  (Miss.)  579. 

Neiv  Jersey. — Lummis  v.  Boon,  3  N.  J.  L. 
305- 

Neiv  York. — Burkhardt  v.  Sanford,x7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  329. 

North  Carolina.  —  Morehead  v.  Western 
North  Carolina  R.  Co.,  96  N.  Car.  362. 

Pennsylvania. — Schacklett's  Appeal,  14  Pa. 
St.  326. 

South  Carolina. — Crocker  v.  Radcliffe,  3 
Brev.  (S.  Car.)  23. 

Tennessee. — Vinson  v.  Huddleston,  Cooke 
(Tenn.)  254;  Sharp  v.  Hunter,  7  Coldw. 
(Tenn.)  389. 

Texas. — Riordan  v.  Britton,  69  Tex.  198. 

Virginia. — Williamson  v.  Bowie,  6  Munf. 
(Va.)  176. 

West  Virginia . — Poling  v.  Flanagan  (W. 
Va.  1895),  23  S.  E.  Rep.  685. 

Wisconsin. — Russell  v.  Lawton,  14  Wis. 
202,  80  Am.  Dec.  769. 

Necessity  of  Service  of  Citation. — Under  a 
statute  providing  in  effect  that  a  valid  attach- 
ment levy  upon  land  shall  create  a  lien  from 
the  date  of  the  levy,  it  was  held  that  it  was 
immaterial  that  the  service  of  the  citation 
upon  the  owner,  a  nonresident,  by  publica- 
tion, was  not  completed  until  after  the  levy, 
and  that  a  purchaser  from  him,  after  the 
levy,  but  before  the  completion  of  the  service, 
takes  subject  to  the  lien  of  the  attachment. 
Walton  v.  Cope,  3  Tex.  Civ.  App.  499. 

Right  of  Attaching  Creditor  to  Contest  Devise 
of  Attached  Property. — In  Smith  -'.  Bradsueot, 
16  Pick.  (Mass.)  264,  it  was  held  that  an  at- 
taching creditor  of  real  estate  has  a  right  to 
contest  the  validity  of  a  will  of  that  estate  be- 
fore he  has  obtained  judgment  and  levied  his 
execution  thereon.  Of  this  case  it  was  said 
o  Volume  III. 


Lien  of  Attachment. 


ATTACHMENT. 


Extent  of  Lien. 


Where  Petition  is  Amended. — Where  a  merely  defective  petition  is  amended,  so 
as  to  perfect  the  action,  and  not  present  a  new  cause  of  action,  the  amend- 
ment relates  back  to  the  filing  of  the  petition,  and  the  lien  of  the  attachment 
is  preserved  from  that  time,  even  against  the  lien  of  subsequent  attachers  of 
the  same  property.1  But,  in  so  far  as  the  amendment  sets  up  a  new  cause 
of  action,  it  only  takes  effect  from  the  time  of  filing  it  as  to  persons  acquiring 
a  lien  or  interest  in  the  property  by  purchase  or  attachment;  for,  as  to  the  new 
cause,  such  persons  are  not  pendente  lite  purchasers.2 

Where  Affidavit  is  Amended. — The  amendment  of  a  merely  irregular  affidavit  has 
been  held  not  to  affect  the  time  of  the  commencement  of  the  lien.3 

5.  Extent  of  Lien— a.  What  Property  Bound — Property  Levied  upon. — An 
attachment  gives  a  lien  only  upon  the  property  on  which  it  is  levied.4 

After-declared  Dividends  of  Attached  Stock.  —  Dividends  are  but  an  incident  to  the 
stock,  and,  where  shares  of  stock  in  a  corporation  are  attached,  the  after-declared 
dividends  are  as  much  bound  thereby  as  the  corpus  of  the  stock.5 

Rents  Issuing  out  of  Attached  Lands. — But  it  has  been  held  that  the  lien  of  an 
attachment  levied  upon  real  estate  does  not  extend  to  the  rents  issuing  out  of 
the  land,  and  the  creditor  will  not  be  entitled  to  an  order  applying  the  rents 
accruing  to  the  debtor  in  satisfaction  of  his  execution.6 


in  Ex  p.  Foster,  2  Story  (U.  S.)  131,  that  it 
goes  farther  than  the  generality  of  the  author- 
ities in  support  of  the  proposition  that  an  at- 
tachment creates  a  lien  in  the  full  sense  of 
that  term  upon  the  attached  property;  that  it 
gives  a  perfect,  fixed,  and  vested  lien,  as  much 
so  as  a  lien  by  a  mortgage  upon  personal 
estate. 

Second  Attachment. — If  an  attachment  is  dis- 
solved the  lien  is  ended,  and,  even  though  the 
attaching  officer  does  not,  upon  such  dissolu- 
tion, make  a  formal  delivery  of  the  property 
to  the  attached  debtor,  a  second  attachment 
will  not,  by  virtue  of  such  nondelivery,  revive 
the  lien  created  by  the  first  attachment.  An- 
derson v.  Land,  5  Wash.  493,  34  Am.  St.  Rep. 
875- 

1.  Amendment  Curing  Merely  Formal  Defects. 

— Bamberger  v.  Moayon,  91  Ky.  517. 

Amendment  Enlarging  Plaintiff's  Claim. — In 

the  case  of  Suksdorff  v.  Bigham,  13  Oregon 
369,  it  was  held  that  an  amendment  of  the 
plaintiff's  complaint,  made  in  the  furtherance 
of  justice,  without  any  fraudulent  intent,  and 
which  did  not  include  any  new  cause  of  action 
or  embrace  any  other  claim  than  was  con- 
tained in  the  original  complaint,  did  not  have 
the  effect  of  rendering  an  attachment  in  the 
case  invalid  as  against  attachments  levied 
before  the  amendment  was  made,  notwith- 
standing the  fact  that  the  amendment  en- 
larged the  amount  claimed  in  the  original 
complaint,  and  which  the  attachment  was  sued 
out  to  secure. 

2.  Amendment  Introducing  New  Cause  of  Ac- 
tion.— See  Bamberger  v.  Moayon,  91  Ky.  517. 

Amendment  Changing  Action  against  Partner- 
ship to  Suit  against  One  of  Partners. — The  de- 
fendant levied  upon  partnership  property  on 
a  claim  against  the  property.  The  plaintiff 
then  levied  upon  the  individual  interest  of  one 
of  the  partners.  After  the  plaintiff's  levy 
the  defendant,  by  amendment,  changed  his 
suit  against  the  partnership  to  a  suit  against 
one  of  the  members  of  the  firm,  and  took 
judgment  against  the  partner  on  whose  inter- 


est the  plaintiff  had  levied.  It  was  held  that 
the  plaintiff's  claim  was  prior  to  the  defend- 
ant's.   Moody  v.  Lucier,  62  N.  H.  584. 

3.  Amendment  of  Affidavit. — Where  an  affi- 
davit in  attachment,  which  was  irregular  but 
not  so  defective  as  to  render  it  void,  was 
amended  by  leave  of  court,  it  was  held  that 
the  amendment  had  relation  back  to  the  be- 
ginning of  the  proceedings,  and  the  lien  of 
the  attachment  dated  not  from  the  time  of  the 
amendment  but  from  the  levy,  so  that  no  su- 
perior rights  could  be  acquired  by  third  par- 
ties by  subsequent  attachments  intervening 
between  the  original  affidavit  and  the  amend- 
ment. Cook  v.  New  York  Corundum  Co., 
1 14  N.  Car.  617. 

4.  Herzberg  v.  Warfield,  76  Md.  446;  May 
v.  Buckhannon  River  Lumber  Co.,  70  Md. 
448;  Learned  v.  Vandenburgh,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  379,  affirmed  8  How. 
Pr.  (N.  Y.)  77;  Fitzgerald  v.  Blake,  42  Barb. 
(N.  Y.)  513;  Gillig  v.  George  C.  Treadwell 
Co.,    11    Misc.   Rep.  (N.  Y.  Supreme  Ct.) 

237>  r  u 

Substitution  of  One  Tract  for  Another.— It  has 

been  held  that  where  one  tract  is  attached  the 
court  cannot,  even  by  rule,  substitute  a  differ- 
ent tract.  Steinmetz  v.  Nixon,  3  Yeates 
(Pa.)  285. 

la  Kentucky  the  service  of  an  attachment 
upon  a  railway  company  creates  no  lien  upon 
property  not  within  the  county  at  the  time  it 
is  served.  Sutherland  v.  Peoria  Second  Nat. 
Bank,  78  Ky.  250. 

5.  Jacobus  v.  Monongahela  Nat.  Bank,  35 
Fed.  Rep.  395. 

6.  Columbia  Bank  v.  Ingersoll,  21  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  241. 

Rents  Collected  hy  Receiver  in  Attachment 
Suit. — But  in  the  case  of  Young  v.  Hail,  6 
Lea  (Tenn.)  179,  rents  collected,  pending  the 
litigation,  by  a  receiver  appointed  in  the 
attachment  suit,  were  considered  to  be  sub- 
ject to  the  lien  of  the  attachment,  and  it  was 
held  that  the  attaching  creditor  had  a  prior 
right  to  them. 
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Insurance  Placed  by  Debtor  after  Attachment. — Where  the  debtor,  after  an  attach- 
ment has  been  levied  upon  his  property,  procures  insurance  to  be  placed 
thereon,  the  creditor  has  no  lien  on  or  interest  in  the  insurance,  so  as  to  entitle 
him  to  the  insurance  money  by  virtue  of  his  attachment  in  case  the  property 
is  destroyed  by  fire.1 

Interest  of  Debtor  at  Time  of  Levy. — An  attachment  upon  mesne  process  secures 
to  the  creditor  the  property  which  the  debtor  has  at  the  time  it  is  made.  But, 
except  in  some  states,  by  the  operation  of  the  recording  acts,  an  attachment 
lien  does  not  exceed  the  actual  interest  which  the  debtor  had  at  the  time  of  the 
levy.2  It  has  been  held  that  it  cannot  extend  to  an  interest  subsequently 
acquired  by  the  debtor.3 

b.  Amount  for  Which  Property  Bound. — The  lien  of  an  attachment 
is  for  the  security  of  the  final  judgment  which  may  be  recovered  and  the  legal 
costs  incident  to  its  enforcement  and  collection.  Hence  the  levy  of  an  attach- 
ment binds  the  property,  not  merely  for  the  amount  which  will  discharge  the 
plaintiff's  claim  at  the  time  of  the  levy,  but  for  the  amount  of  the  judgment 
which  he  may  thereafter  obtain,  and  the  costs,  if  any  accrue,  under  the  execu- 
tion issued  to  enforce  it.4 

Whether  Amount  Limited  by  Affidavit  or  Writ. — As  between  the  parties  to  the  action 
the  lien  of  the  attachment  is,  it  has  been  held,  commensurate  with  the  amount 
of  the  judgment  and  costs,  though  that  exceeds  the  amount  which  the 
officer,  by  precept  of  the  writ,  was  commanded  to  attach.5  But  it  has  been 
held  that  as  against  other  creditors  of  the  defendant  the  lien  of  the  attachment 
cannot  exceed  the  sum  specified  in  the  affidavit  or  writ,6  and  the  entire  lien 
will  be  discharged  by  the  entry  of  judgment  for  a  larger  amount.7 

6.  Duration  of  Lien. — Ordinarily,  the  lien  of  an  attachment  continues  until  it 
is  merged  and  the  title  obtained  by  a  sale  under  the  execution  issued  upon  the 
judgment  obtained  by  the  plaintiff,8  or  until  the  attachment  is  dissolved  by  a 


1.  Donnell  v.  Donnell,  86  Me.  518. 

2.  Hope  v.  Blair,  105  Mo.  85,  24  Am.  St. 
Rep.  366;  Cleveland  Mach.  Works  v.  Lang 
(N.  H.  1893),  31  Atl.  Rep.  20;  Haldeman  v. 
Hillsborough,  etc.,  R.  Co.,  2  Handy  (Ohio) 
101. 

3.  Subsequently-acquired  Interest. — Crocker 

v.  Pierce,  31  Me.  177. 

4.  Miller  v.  James,  86  Iowa  242. 

Amount  of  Complaint  Increased  by  Amend- 
ment.— It  seems  that  if  an  amendment  of  the 
complaint  increasing  the  amount  claimed  is 
necessitated  by  a  merely  clerical  error  in  the 
original  complaint  in  stating  the  amount, 
the  lien  of  an  attachment  issued  in  the  ac- 
tion will  extend  to  the  increased  amount. 
It  has  been  held,  however,  that  where  it  does 
not  clearly  appear  that  the  difference  between 
the  sum  claimed  in  the  original  and  the 
amended  complaint  resulted  from  a  mere 
clerical  error,  the  lien  of  an  attachment  levied 
in  the  cause  extends  only  to  the  sum  claimed 
in  the  original  complaint.  Suksdorff  v.  Big- 
ham,  13  Oregon  369. 

Subsequently-maturing  Instalments  of  Debt. — 
A  subsequently-maturing  demand,  even 
though  it  be  an  instalment  of  the  same  debt, 
and  evidenced  by  the  same  instrument  of 
writing,  for  which  the  plaintiff  may  obtain 
judgment,  will  not  extend  the  lien  beyond  the 
amount  originally  sued  for.  Syracuse  City 
Bank  v.  Coville,  19  How.  Pr.  (N.  Y.  Supreme 
Ct.)  385;  Ziegenhager  v.  Doe,  I  Ind.  296. 

Expenses  of  Caring  for  Goods  under  attach- 


ment are  not,  it  seems,  a  lien  on  the  property 
after  the  goods  have  been  released  by  a  super- 
sedeas bond,  and  the  case  is  ended ;  and  it  is 
doubtful  if  such  expenses  are  taxable  as  costs. 
Genesee  County  Sav.  Bank  v.  Ottawa  Circuit 
Judge,  54  Mich.  305. 

6.  As  between  Plaintiff  and  Defendant. — Searle 
v .  Preston,  33  Me.  214.  Compare  Syracuse 
City  Bank  v.  Coville,  19  How.  Pr.  (N.  Y. 
Supreme  Ct.)  385. 

6.  As  between  Plaintiff  and  Other  Creditors. — 
Tilton  v.  Cofield,  2  Colo.  392;  Tunnison  v. 
Field,  21  111.  108;  Austin  v.  Burgett,  10  Iowa 
302. 

7.  Freeman  v\  Creech,  112  Mass.  180;  Wil- 
lis v.  Crooker,  1  Pick.  (Mass.)  204;  Fairfield 
v.  Baldwin,  12  Pick.  (Mass.)  388;  Hale  v. 
Chandler,  3  Mich.  531 ;  Lutterloh  v.  Mcll- 
henny  Co.,  74  Tex.  73;  Parks  v.  Young,  75 
Tex.  278. 

8.  Emery  v.  Yount,  7  Colo.  107;  Hogue  v. 
Corbit,  156  111.  540,  47  Am.  St.  Rep.  232. 

Where  the  Issuing  of  Execution  is  Delayed. — 

In  a  case  where  an  attachment  had  been  levied 
upon  real  property  of  the  defendant,  and  the 
plaintiff  recovered  judgment  which  did  not 
become  a  lien  upon  the  defendant's  realty,  for 
the  reason  that  a  proper  transcript  was  never 
filed,  so  that  the  only  lien  which  the  creditor 
could  claim  was  under  the  attachment,  and  no 
execution  was  issued  for  more  than  two  years 
after  the  judgment  was  entered,  it  was  con- 
tended that  where  the  judgment  itself  is  not 
made  a  lien,  the  lien  of  the  attachment  can  be 
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judgment  for  the  defendant,1  or  otherwise.2 

XII.  Priorities — 1.  General  Principles. — Since  the  lien  of  an  attachment 
binds  only  that  interest  which  the  defendant  has  in  the  attached  property  at 
the  time  of  its  commencement,3  a  prior  valid  sale  or  conveyance  of,  or  lien  or 
incumbrance  upon,  the  property  cannot  be  postponed  to  the  lien  of  a  subse- 
quent attachment.4  And,  on  the  other  hand,  a  title  obtained  under  an  attach- 
ment relates  back  to  the  time  of  the  commencement  of  the  lien,6  so  that  the 
purchaser  at  the  sale  acquires  such  title  as  the  debtor  had  at  that  time, 
unaffected  by  any  intermediate  alienation  or  incumbrance.6 


preserved  only  by  the  issue,  within  a  reason- 
able time,  of  an  execution  upon  the  judgment ; 
that  two  years  is  not  a  reasonable  time;  that, 
therefore,  the  attachment  lien  had  expired  be- 
fore the  issue  of  execution.  But  the  court 
held  that,  although  there  was  no  provision 
concerning  the  duration  of  a  lien  by  an  attach- 
ment, the  lien  of  a  judgment  continued  for  six 
years,  whether  an  execution  issued  or  not,  and 
therefore  the  lien  of  the  attachment  must  be 
held  to  continue  for  the  same  period.  Floyd 
v.  Sellers  (Colo.  App.  1896),  44  Pac.  Rep.  373. 
In  delivering  the  opinion  of  the  court  in  this 
case,  Thomson,  J.,  said:  "As  the  law  now 
stands,  the  lien  of  a  judgment  continues  for 
six  years,  whether  an  execution  be  issued  or 
not.  An  attachment  becomes  a  lien  by  filing 
with  the  county  recorder  a  copy  of  the  writ 
and  a  description  of  the  property  attached. 
The  lien  of  a  judgment  upon  all  of  the  judg- 
ment debtor's  real  estate  in  the  county  is 
acquired  by  filing  a  transcript  of  the  docket 
entry  with  the  recorder.  Both  records  are 
equally  notice  to  the  world  of  the  liens  ac- 
quired, and  there  is  no  reason  why  a  greater 
degree  of  diligence  should  be  exacted  from  a 
judgment  creditor,  whose  only  lien  is  that  of 
his  attachment,  than  is  required  by  the  statute 
in  the  enforcement  of  the  lien  of  a  judgment. 
In  the  latter  case  six  years  are  allowed,  and 
we  can  perceive  no  distinction  between  the 
two  classes  of  liens  which  would  make  a  shorter 
time  negligence,  where  the  lien  is  that  of  an 
attachment  and  not  of  a  judgment." 

Statutory  Limitation  on  Duration  of  Lien. — In 
Vermont  it  is  provided  by  statute  (Vt.  Rev. 
L.,  §  1542)  that  real  estate  attached  on  mesne 
process  is  "  held  five  months  after  rendition  of 
final  judgment  and  no  longer."  -In  constru- 
ing this  statute  in  Whipple  v.  Sheldon,  63  Vt. 
197,  it  was  held  that  the  sale  of  attached 
land  must  be  completed  within  five  months  to 
preserve  the  lien  of  the  attachment  as  against 
a  bona  fide  purchaser.  Though  this  construc- 
tion of  the  statute  was  followed  by  the  United 
States  court  in  Sowles  v.  Witters,  55  Fed.  Rep. 
159,  it  was  held  that  the  right  of  an  attaching 
creditor  to  sell  after  the  expiration  of  the  five 
months  is  not  affected  by  attachment  and  sale 
under  a  void  judgment  rendered  upon  the  de- 
fendant's stipulation  for  the  purpose  of  avoid- 
ing his  rights. 

1.  Meloy  v.  Orton,  42  Fed.  Rep.  513. 

Continuance  of  Lien  pending  Appeal — By  Filing 
Supersedeas  Bond. — It  has  been  held  under  the 
Nebraska  statutes  that  where  an  order  is 
made  discharging  an  attachment,  the  filing  of 
a  petition  in  error  and  the  filing  and  approv- 


ing of  a  supersedeas  bond,  within  the  time 
fixed  by  the  court,  not  to  exceed  twenty  days, 
operate  to  continue  the  lien  of  the  attachment 
in  force  pending  error  proceedings.  The  is- 
suance of  a  summons  in  error  within  that  time 
is  not  necessary  for  that  purpose.  McDonald 
v.  Bowman,  40  Neb.  269. 

So,  also,  under  the  Wisconsi  n  statutes,  it  was 
held  that  if  the  plaintiff,  upon  the  rendition  of 
judgment  against  him  and  before  the  property 
is  delivered  over  by  the  sheriff,  shall  give 
immediate  notice  of  appeal  and  tender  the 
proper  bond  to  pay  all  costs  and  damages  that 
may  be  awarded  against  him  to  duly  prose- 
cute his  appeal,  he  may  be  entitled  to  ah  order 
continuing  the  attachment  until  the  deter- 
mination of  the  case  in  the  Supreme  Court, 
requiring  that  the  property  be  continued  in 
the  custody  of  the  sheriff  during  the  pendency 
of  the  appeal.  Meloy  v.  Orton,  42  Fed.  Rep. 
5r3- 

2.  Dissolution  of  Attachment  Terminates  Lien. 

— The  dissolution  of  the  attachment  termi- 
nates the  lien.  Anderson  v.  Land,  5  Wash. 
493,  34  Am.  St.  Rep.  875.  See  infra,  this  title, 
Dissolution. 

Dismissal  of  Attachment. — Where  judgment 
creditors,  though  for  the  purpose  of  prevent- 
ing a  pro  rata  distribution,  obtain  control  of 
the  first  attachment  and  dismiss  it,  its  lien  is 
gone  and  will  not  be  continued  for  the  benefit 
of  creditors  in  a  later  attachment.  Paltzer  v. 
National  Bank,  41  111.  App.  443. 

3.  See  supra,  this  title,  Lien  of  Attachment 
— Extent  of  Lien. 

4.  Walker  v.  Houston  (Tex.  Civ.  App. 
1895).  29  S.  W.  Rep.  1139. 

Prior  Fraudulent  Conveyance. — But  of  course 
the  lien  of  an  attachment  will  not  be  subject 
to  a  prior  conveyance  which  is  fraudulent. 
McClellan  v.  Solomon,  23  Fla.  437,  11  Am. 
St.  Rep.  381.  See  the  title  Fraudulent 
Sales  and  Conveyances. 

8.  Relation — Application  of  the  Doctrine. — For 
a  discussion  of  the  application  of  the  doctrine 
of  relation  in  the  case  of  title  acquired  by  at- 
tachment, see  the  title  Relation. 

6.  McClellan  v.  Solomon,  23  Fla.  437,  11 
Am.  St.  Rep.  381 ;  Hannahs  v.  Felt,  15  Iowa 
141 ;  Brown  t.  Williams,  31  Me.  403;  Farmers' 
Bank  v.  Bcaston,  7  Gill  &  J.  (Md.)  421; 
Cockey  v.  Milne,  16  Md.  200;  Lackey  v. 
Seibert,  23  Mo.  85;  Van  Camp  v.  Searle, 
79  Hun  (N.  Y.)  134;  Haldeman  v.  Hillsbor- 
ough, etc.,  R.  Co.,  2  Handy  (Ohio)  101; 
Goore  v.  M' Daniel,  I  McCord  L.  (S.  Car.) 
480. 

Dower  Right. — So  where  the  debtor  inter- 
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2.  Between  Attachments — a.  In  General. — The  statutes  of  some  of  the 
states  show  a  tendency  to  allow  no  priority  as  between  attachments,  but  subse- 
quent attachments  are,  in  certain  cases,  allowed  to  share  pro  rata  the  proceeds 
of  property  held  under  a  prior  attachment.1  Under  the  more  usual  statutes, 
however,  the  general  rule  is  that  an  attachment  which  is  prior  in  point  of  time 
obtains  an  exclusive  lien  which  is  prior  and  superior  to  that  of  a  subsequent 
attachment.2 

b.  SUCCESSIVE  ATTACHMENTS — Rule  Giving  Priority  in  Order  of  Levy. — In  jurisdic- 
tions where  the  lien  of  an  attachment  commences  at  the  time  of  the  levy,  the 
rule  governing  the  order  of  priority  between  two  or  more  successive  attach- 
ments of  the  same  property  is  that  they  take  precedence  neither  in  the  order 
in  which  the  writs  are  issued  or  delivered  to  the  officer,  nor  in  which  the  judg- 
ments are  obtained,  executions  issued,  or  sales  made,  but  in  the  order  in  which 
they  are  levied.3  And  if  the  proceeds  of  the  first  attachment  are  more  than 
sufficient  for  its  satisfaction,  the  surplus  will  be  applied  to  the  subsequent 
attachments  in  their  order.4 


marries  after  the  attachment  of  his  land,  and 
dies  after  the  judgment  is  recovered  against 
him  and  execution  is  levied  upon  the  land, 
his  widow  has  no  right  of  dower.  Brown  v. 
Williams,  31  Me.  403. 

Fraudulent  Prior  Attachment. — An  attach- 
ment, though  prior  in  point  of  time,  cannot, 
of  course,  cut  out  subsequent  conveyances  or 
incumbrances,  unless  it  is  valid.  Haller  v. 
Parrott,  82  Iowa  42 ;  Freiberg  v.  Freiberg,  74 
Tex.  122. 

Ratification  of  Prior  Unauthorized  Attachment. 

— If  the  commencement  of  an  action  in  which 
an  attachment  is  issued  was  unauthorized, 
but  is  afterwards  ratified,  the  ratification  can- 
not cut  out  or  prejudice  the  rights  of  inter- 
vening purchasers  or  lienors,  by  attachment 
or  otherwise,  by  giving  a  retroactive  effect  to 
such  ratification,  but  the  rights  acquired  by 
such  creditors  before  the  ratification  will  be 
given  priority.  Thus,  where  the  attorneys 
acting  for  the  surety  of  the  payees  of  a  note 
commenced  suit  thereon  by  attachment  with- 
out the  knowledge  of  the  payees,  who,  how- 
ever, subsequently  ratified  it,  but,  before 
ratification,  a  second  attachment  was  levied 
by  other  creditors,  it  was  held  that  the  sec- 
ond attachment  was  entitled  to  priority  over 
the  first.  Caruth-Byrnes  Hardware  Co.  v. 
Deere,  53  Ark.  140.  See  the  title  Agency, 
vol.  1,  p.  1215. 

1.  Statutes  Giving  No  Priority  among  At- 
tachments.— Daniels  v.  Lewis,  7  Colo.  430; 
Maloney  v.  Grimes,  1  Colo.  111;  Pollack  v. 
Slack,  92  111.  221 ;  Mechanics'  Sav.  Inst.  v. 
Givens,  82  111.  157;  Kennedy  v.  Wikoff,  21 
111.  App.  277 ;  Paltzer  v.  National  Bank,  145 
111.  177;  Smith  v.  Clinton  Bridge  Co.,  13  111. 
App.  572;  Lexington,  etc.,  R.  Co.  v.  Ford 
Plate  Glass  Co.,  84  Ind.  516;  Hill  v.  Child,  3 
Dev.  L.  (N.  Car.)  265. 

2.  Drake  on  Attachments,  §  260;  Cole  v. 
Wooster,  2  Conn.  203. 

Priority  of  Judgment  Immaterial. — The  ques- 
tion of  priority  between  several  attachments 
is  determined  not  by  priority  of  judgments 
but  of  attachments.  Rawlins  v.  Sheriff,  45 
La.  Ann.  58.  Thus  the  first  attachment  cred- 
itor may  enjoin  a  creditor  under  a  subsequent 


attachment  but  prior  judgment.  Moore  v. 
Holt,  10  Gratt.  (Va.)  284. 

3.  Nutter  v.  Connet,  3  B.  Mon.  (Ky.)  203; 
Emerson  v.  Fox,  3  La.  183;  Wallace  v.  For- 
rest, 2  Har.  &  M.  (Md.)  261 ;  May  v.  Buck- 
hannon  River  Lumber  Co.,  70  Md.  448;  At- 
las Bank  v.  Nahant  Bank,  23  Pick.  (Mass.) 
488;  Field  v.  Milburn,  9  Mo.  496;  Talbot  v. 
Harding,  10  Mo.  350;  Stanton  v.  Boschert, 
104  Mo.  393 ;  State  v.  Harrington,  28  Mo. 
App.  287;  Greenleaf  v.  Mumford,  30  How. 
Pr.  (N.  Y.  Supreme  Ct.)  30,  19  Abb.  Pr.  (N. 
Y.)  469;  Robertson  v.  Forest,  2  Brev.  (S. 
Car.)  466;  Crowninshield  v.  Strobel,  2  Brev. 
(S.  Car.)  80;  Bethune  v.  Gibson,  2  Brev. 
(S.  Car.)  501  ;  Crocker  v.  Radcliffe,  3  Brev. 
(S.  Car.)  25;  Sanger  v.  Trammell,  66  Tex. 
361;  Farmers  Bank  v.  Day,  6  Gratt.  (Va.) 
360.    See  Payne  v.  Dicus,  88  Iowa  423. 

Vendor's  Statutory  Right  to  Specific  Attach- 
ment.— It  has  been  held  that  the  privilege 
granted  to  the  vendor  of  personal  property 
by  the  Arkansas  statute  (Mansf.  Dig.  Ark.,  § 
4398)  to  sue  out  a  specific  attachment  does  not 
take  precedence  of  the  rights  of  a  prior  attach- 
ing creditor.  Fox  v.  Arkansas  Industrial  Co., 
52  Ark.  450. 

Florida. — But  in  Florida,  under  the  Practice 
Act  of  1873  (c.  1938),  judgments  entered  in  the 
Circuit  Court  clerk's  office  on  the  same  rule 
day  are  to  be  satisfied  pro  rata  out  of  the  pro- 
ceeds of  the  property  upon  which  writs  of 
attachment  have  been  levied,  though  such  writs 
were  issued  and  levied  at  different  times  or 
on  different  days  anterior  to  such  judgment. 
Smith  v.  Bowden,  23  Fla.  150. 

Where  Insolvent  Plaintiff  is  Indebted  to  De- 
fendant.— Where  an  insolvent  stockholder, 
who  was  liable  to  an  insolvent  corporation 
upon  his  subscription  to  its  stock  in  an  amount 
larger  than  the  sum  due  him  on  a  note  of  the 
corporation,  levied  an  attachment  upon  its 
property,  in  a  suit  on  the  note  it  was  held 
that  the  lien  of  his  attachment  must  be  post- 
poned to  that  of  subsequent  attaching  cred- 
itors where  that  is  necessary  to  the  payment 
of  their  claims.  Kimball  v.  Richardson- 
Kimball  Co.,  in  Cal.  386. 

4.  Wehle  v.  Butler,  35  N.  Y.  Super.  Ct.  1. 
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A  TTA  CHMENT. 


Between  Attachments. 


Successive  Levies  by  Same  Officer  or  His  Deputies. — And  it  has  been  held  that  this 
rule  applies  to  give  priority,  as  between  an  attachment  levied  by  a  deputy 
sheriff  and  one  levied  by  his  principal,  to  that  attachment  which  is  firstlevied.1 
But  in  some  of  the  states,  while  it  is  admitted  that  in  the  case  of  successive 
levies  of  several  attachments  by  different  officers  the  attachments  take 
precedence  in  the  order  in  which  levied,  it  has  been  held  that  in  the  case  of 
levies  by  the  same  officer,  since  it  is  his  duty  to  serve  the  writs  in  the  order  in 
which  he  received  them,  it  is  within  the  power  of  chancery,  if  he  departs  from 
this  order  in  making  levies,  to  distribute  the  proceeds  of  the  property  as  they 
would  have  been  distributed  had  the  officer  executed  the  writs  in  the  order  in 
which  they  came  to  hand.2  And  where  this  qualification  prevails  it  has  been 
held  that  it  is  applicable  though  the  levies  are  made  by  different  deputies  of 
the  same  officer.3 

Levies  at  Different  Times  on  the  Same  Day. — Although  it  is  a  general  rule  that  the 
law  does  not  regard  fractions  of  the  day,  yet  this  rule  is  subject  to  exceptions 
in  cases  where  it  is  necessary  to  ascertain  and  determine  a  priority  of  right,  and 
it  has  been  held  that  where  two  or  more  attachments  are  levied  on  the  same 
day,  but  at  different  hours,  they  will  take  precedence  according  to  the  priority 
of  service.4 


1.  Priority  between  Levies  by  Sheriff  and  His 
Deputy. — Where  a  writ  of  attachment  was 
placed  in  the  hands  of  the  sheriff  by  one  cred- 
itor, and  another  writ  against  the  same  defend- 
ant was  subsequently  placed  in  the  hands  of 
his  deputy  by  another  creditor,  and  that  writ 
which  was  placed  in  the  hands  of  the  deputy 
sheriff  was  first  levied,  it  was  held  that  the 
levy  made  by  the  deputy  sheriff  was  entitled 
to  priority.  E.  C.  Meacham  Arms  Co.  v. 
Strong,  3  Wash.  Ter.  61.  So  an  attachment 
levied  by  a  deputy  sheriff  upon  property  al-. 
ready  attached  by  and  in  the  hands  of  the 
sheriff  will  take  precedence  of  a  third  attach- 
ment subsequently  levied  upon  the  same  prop- 
erty by  the  sheriff.  Heye  v.  Moody,  67  Tex. 
615. 

Levies  by  Different  Deputies  of  Same  Officer. — 

In  a  case  involving  the  question  of  priority 
between  two  attachments  the  material  facts 
were  as  follows :  The  sheriff  had  attached  the 
property  in  dispute,  through  a  deputy,  under  a 
writ  issued  by  a  justice  of  the  peace,  before 
either  A  or  B  had  sued  out  their  orders  of 
attachments,  and  the  deputy  was  in  the  actual 
possession  by  virtue  of  the  seizure  for  the  first 
creditor  when  they  undertook  to  attach.  A 
sued  out  an  attachment  and  placed  it  in  the 
hands  of  a  second  deputy  of  the  same  sheriff, 
who  made  a  levy  in  his  principal's  name  sub- 
ject to  the  first  attachment,  and  left  the  prop- 
erty in  the  hands  of  the  first  deputy.  B  after- 
wards sued  out  another  attachment  and 
lodged  it  in  the  hands  of  the  deputy  who  was 
in  the  actual  possession  of  the  property.  The 
court  taking  the  view  that  the  act  of  the  dep- 
uty, whether  in  making  the  levy  or  holding 
the  possession,  is  the  act  of  the  principal,  said 
that  the  case  stood  as  though  all  the  writs  had 
gone  into  the  hands  of  the  sheriff  himself  and 
been  successively  levied  by  him,  and  held  that 
A's  attachment  was  valid  and  its  lien  took 
precedence  of  that  of  the  attachment  by  B. 
Claflin  v.  Furstenheim,  49  Ark.  302. 

2.  Kentucky. — It  has  been  so  decided  in  Ken- 
tucky, where  the  attached  fund  is  considered 
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as  being  in  the  power  and  under  the  control 
of  chancery.  Kennon  v.  Ficklin,  6  B.  Mon. 
(Ky.)  414,  44  Am.  Dec.  776. 

Missouri. — And  in  Missouri  the  courts  have 
exercised  a  like  power  under  a  statute  (Mis- 
souri Gen.  Stat.  1879,  §  447),  which  provides 
that  where  the  same  property  is  attached  in 
several  actions  by  different  plaintiffs  against 
the  same  defendant,  the  court  may  settle  and 
determine  the  controversies  which  may  arise 
between  any  of  the  plaintiffs  in  relation  to  the 
property  and  the  priority,  validity,  good  faith, 
force  and  effect  of  the  different  attachments, 
or  may  dissolve  any  attachment,  partially  or 
wholly,  or  postpone  it  to  another,  or  make  such 
order  in  the  premises  as  right  and  justice  may 
require.  Thus,  where  the  sheriff  neglected  to 
levy  attachments  in  tha  order  in  which  the 
writs  came  to  his  hands,  it  was  held  that 
the  court  might,  under  this  statute,  restore  the 
rights  of  the  party  prejudiced.  State  v.  Har- 
rington, 28  Mo.  App.  287. 

3.  Successive  Levies  by  Different  Deputies  of 
Same  Officer. — Kennon  v.  Ficklin,  6  B.  Mon. 
(Ky.)  414,  44  Am.  Dec.  776;  States.  Harring- 
ton, 28  Mo.  App.  287.  See  also  Claflin  v. 
Furstenheim,  49  Ark.  302. 

4.  Sewell  v.  Savage,  1  B.  Mon.  (Ky.)  260; 
Tufts  v.  Carradine,  3  La.  Ann.  430;  Beck  v. 
Brady,  7  La.  Ann.  1 ;  Gomila  v.  Milliken,  41 
La.  Ann.  116;  Ginsberg  v.  Pohl,  35  Md.  505; 
Stone  v.  Abbott,  3  Baxt.  (Tenn.)  319;  Clai- 
borne v.  Stewart,  4  Baxt.  (Tenn.)  206.  See 
Fairfield  v.  Paine,  23  Me.  498,  41  Am.  Dec. 
357;  Garity  v.  Gigie,  130  Mass.  184;  Sanger 
v.  Trammell,  66  Tex.  361. 

Pennsylvania. — So,  under  the  Pennsylvania 
Act  of  March  17,  1869,  it  has  been  held  that 
the  lien  of  an  attachment  issued  thereunder 
has  priority  over  writs  of  attachment  issued 
later  on  the  same  day  against  the  same  de- 
fendant. Underbill  v.  McManus,  175  Pa.  St. 
39.  See  Jones  v.  Bonsall,  11  Phila.  (Pa.)  561 ; 
Bradley's  Appeal,  89  Pa.  St.  514. 

As  to  foreign  attachments,  however,  it  has 
been  held  that  there  is  no  priority  among 
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ATTACHMENT. 


Between  Attachments. 


Itv.le  Giving  Priority  in  Order  of  Delivery  of  Writ  to  Officer. — But  in  some  of  the  states 
the  statutes  provide  in  effect  that  the  lien  of  an  attachment  shall  date  from  the 
time  of  the  delivery  of  the  writ  to  the  officer,  and  it  is  held  that  the  lien  of  an 
attachment  which  is  first  placed  in  the  hands  of  the  officer  is  prior  to  that  of 
one  subsequently  delivered  to  him  though  the  latter  is  first  served.1 

Conditional  Delivery  of  Writ  to  Officer. —  Under  a  statute  giving  the  plaintiff  a  lien 
from  the  time  of  the  delivery  of  the  writ  of  attachment  to  an  officer,  if  the 
creditor  or  his  attorney,  upon  delivering  the  writ  to  the  officer,  instructs  him 
not  to  levy  on  the  same  until  some  other  creditor  gets  out  an  attachment,  or 
directs  him  not  to  levy  unless  ordered  to  do  so,  the  lien  of  such  attachment 
will  be  suspended  as  to  subsequent  purchasers,  mortgagees,  and  attaching 
creditors  who  secure  valid  liens  before  the  directions  to  levy  are  made 
absolute.2 

c.  Simultaneous  Attachments. — Where  there  are  several  simultaneous 
attachments,  that  is,  where  the  several  writs  are  delivered  to  the  officer,  or  the 
property  is  levied  upon  at  the  same  time,  the  rule  is  that  they  are  entitled  to 
share  equally.3  If,  however,  the  claim  of  some  of  the  attachments  is  less  than 
the  portion  of  the  proceeds  which  they  are  entitled  to  under  this  rule,  the  sur- 
plus will  be  bound  by,  and  must  be  divided  among,  the  remaining  attachments.4 

d.  Priority  of  Junior  Attachment — By  illegality  of  senior  Attachments. — 
In  questions  of  priority  between  valid  and  invalid  attachments  the  general  rule 
is  that  subsequent  valid  attachments  necessarily  exclude  those  which  are  prior 
in  point  of  time  but  which  lack  some  of  the  essentials  to  validity  required  by 
the  statutes.5 

Fraudulent  Attachments. — Even  though  a  debtor  may  prefer  a  creditor  in  a 


attachments  served  on  the  same  day.  Long's 
Appeal,  23  Pa.  St.  297;  Yelverton  v.  Burton, 
26  Pa.  St.  351. 

South  Carolina. — And,  under  the  South  Caro- 
lina statutes,  it  has  been  held  that  where  two 
attachments  are  levied  at  different  hours  of 
the  same  day  the  one  first  levied  has  no  pri- 
ority of  lien,  but  the  two  rank  together. 
Steffens  v.  Wanboeker,  17  S.  Car.  475. 

1.  Simon  v.  Adler-Goldman  Commission 
Co.,  56  Ark.  292;  Gillig  V.  George  C.  Tread- 
well  Co.,  14S  N.  Y.  177;  Van  Camp  v.  Searle, 
79  Hun  (N.  Y.)  134;  Underhill  v.  McManus, 
175  Pa.  St.  39.  See  Van  Camp  v.  Searle,  147 
N.  Y.  150. 

In  New  York  it  is,  by  statute,  made  the  duty  of 
a  sheriff  to  give  preference  in  the  application 
of  proceeds  of  a  sale  under  junior  executions 
to  a  prior  warrant  of  attachment  although  no 
lew  be  made  thereunder.  Pach  v.  Gilbert, 
124" N.  Y.  612. 

Under  Statutes  Directing  Levy  in  the  Order  of 
Receiving  Writs. — Under  a  statute  providing 
that  "  where  there  are  severa!  orders  of  attach- 
ment against  the  same  defendant  they  shall  be 
executed  in  the  order  in  which  they  are  received 
by  the  sheriff"  (Kansas  Comp.  Laws,  c.  80, 
par.  196),  it  was  held  that  where  several  orders 
of  attachment  are  issued  against  the  same  de- 
fendant, and  all  are  executed,  their  priority  of 
lien  is  determined  by  the  time  of  their  re- 
ception by  the  sheriff,  and  not  by  the  order  in 
which  he  executed  them.  Larabee  v.  Parks, 
43  Kan.  436. 

Between  Writs  in  Hands  of  Different  Officers. — 
A  statute,  providing  in  effect  that  an  attach- 
ment binds  the  defendant's  property  from  the 
time  of  the  delivery  of  the  order  to  the  officer, 


has  been  construed  to  mean  that  the  attach- 
ment so  binds  the  defendant's  property  that 
he  cannot  sell,  transfer,  or  dispose  of  it  after 
the  writ  comes  to  the  hands  of  the  officer,  so 
as  to  defeat  the  rights  of  (he  plaintiff  under  his 
attachment,  and  it  has  been  held  that  under 
such  statute,  where  several  writs  are  placed 
in  the  hands  of  different  officers,  the  writ  first 
levied  obtains  the  first  right  to  satisfaction, 
without  regard  to  the  teste  or  receipt  of  the 
writ  by  the  officer.  Derrick  v.  Cole, 60  Ark.  394. 

2.  Florsheim  Bros.  Dry  Goods  Co.  v.  Tay- 
lor Commission  Co.,  59  Ark.  307;  Gray  v. 
Patton,  13  Bush  (Ky.  )626;  Blakely  v.  Smith 
(Ky.  1894),  26  S.  W.  Rep.  584.  See  also  the 
title  Executions. 

3.  Dyer  v.  Mears,  2  B.  Mon.  (Ky.)  528; 
Nutter  v.  Connet,  3  B.  Mon.  (Ky.)  199;  True 
v.  Emery,  67  Me.  31 ;  Rockwood  v.  Varnum, 
17  Pick.  (Mass.)  294;  Sigourney  v.  Eaton,  14 
Pick.  (Mass.)  414,  25  Am.  Dec.  414;  Shove 
v.  Dow,  13  Mass.  534;  State  v.  Harrington, 
28  Mo.  App.  287;  Thurston  v.  Huntington, 
17  N.  H.  438;  Wilson  v.  Blake,  53  Vt.  313. 
And  see  Hill  v.  Child,  3  Dev.  L.  (N.  Car.) 
265.    See  also  the  title  Executions. 

4.  Jones  v.  Hutchinson,  43  Ala.  721;  Si- 
gourney v.  Eaton,  14  Pick.  (Mass.)  414,  25  Am. 
Dec.  414;  Campbell  v.  Ruger,  1  Cow.  (N.  Y.) 
215. 

5.  First  Attachment  Fraudulent. — Freiberg  v. 

Freiberg,  74  Tex.  122. 

Effect  of  Filing  Lis  Pendens. — It  has  been  held 
that  a  suretv  does  not,  by  filing  a  lis  pendens 
in  an  invalid  attachment  suit  against  his  prin- 
cipal, acquire  any  priority  over  subsequent 
valid  attachments.  Meyer  v.  Ruff  (Ky.  1S91), 
16  S.  W.  Rep.  84. 
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A  TTA  CHMENT.   Between  Attachment  and  Other  Liens. 


proper  manner  he  cannot  do  so  by  allowing  his  property  to  be  attached  by  a 
creditor  who  has  no  grounds  for  attachment,  and  a  subsequent  bona  fide  attach- 
ment will  take  precedence  of  such  illegal  attachment.1  And  a  prior  attachment 
which  is  only  partly  illegal  will  be  wholly  void  as  against  subsequent  legal 
attachments.2 

By  Dissolution  of  Senior  Attachment. — In  the  case  of  several  successive  attachments 
of  the  same  property,  if  the  first  attachment  is  set  aside  or  dissolved,  the  second 
attachment  will  then  be  the  first  in  the  order  of  priority.3  So,  where  the 
first  attaching  creditor  waives  his  lien,  this  operates  as  a  dissolution  of  his 
attachment,  and  the  lien  of  the  first  junior  creditor  will  take  effect  as  if  the 
attachment  had  not  been  made.4 

By  Settlement  of  Action  in  Which  Attachment  Issued. — If  the  action  in  which  the 
senior  attachment  was  issued  is  not  prosecuted  to  judgment,  but  is  settled 
out  of  court,  and  the  suit  is  continued,  it  will  have  the  effect  of  postponing  the 
lien  of  such  attachment  to  the  junior  attachment  lien.5 

3.  Between  Attachment  and  Other  Liens. — In  accordance  with  the  general 
principles  stated  above,  an  attachment  cannot  have  the  effect  of  cutting  out  a 


1.  First  Attachment  Partly    Fraudulent.  — 

Thompson  v.  Rose,  16  Conn.  71,41  Am.  Dec. 
121  ;  Moore  v.  Stege,  93  Ky.  27;  Fairfield  v. 
Baldwin,  12  Pick.  (Mass.)  388;  Adams  v. 
Paige,  7  Pick.  (Mass.)  542;  Pierce  v.  Jackson, 
f>  Mass.  242;  Whittier  v.  Smith,  11  Mass.  211; 
Zadick  v.  Schafer,  77  Tex.  501 ;  Freiberg  v. 
Freiberg,  74  Tex.  122;  Murray  v.  Eldridge,  2 
Vt.  388;  Harding  v.  Harding, "25  Vt.  487. 

Falsity  of  Grounds  for  First  Attachment. — 
Where  an  attachment  is  obtained  upon 
grounds  known  by  the  attaching  creditors  at 
the  time  of  making  their  affidavits  to  be  false, 
its  lien  will  be  postponed  to  the  lien  of 
subsequent  attachments  of  the  same  party  ob- 
tained by  other  creditors  in  good  faith.  Kol- 
lette  v.  Seibel,  7  Tex.  Civ.  App.  260. 

2.  Culvert'.  Rumsey,  6  111.  App.  598;  Rob- 
inson r\  Ensign,  6  Gray  (Mass.)  300;  Evans 
v.  Virgin,  72  Wis.  423,  7  Am.  St.  Rep.  870, 
citing  1  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  927.  But  compare  Schneider  v.  Roe 
(Tex.  Civ.  App.  1894),  2S  S.  W.  Rep.  58. 

3.  Flanagan  v.  Newman,  5  Colo.  App.  24^  ; 
Rawlins  v.  Sheriff,  45  La.  Ann.  58;  Bachel- 
der  v .  Perley,  1^3  Me.  414;  Haebler  v.  Myers, 
24  Abb.  N.  Cas.  (N.Y.  Supreme  Ct.)  236,  58 
Hun  (N.  Y.)  179. 

Setting  Aside  One  of  Two  Prior  Attachments. — 
Where  attaching  creditors  succeed  in  setting 
aside  a  prior  levy  for  fraud  they  do  not  obtain 
priority  over  another  bona  fide  attaching  cred- 
itor who  had  an  attachment  which  was  senior 
to  theirs,  and  which  they  had  also  endeavored 
to  have  set  aside.  Lillienthal  -'.  A.  P.  Hotal- 
ing  Co.,  15  Oregon  371. 

Priority  of  Attachment  Vacated  by  Order 
Afterwards  Set  Aside. — A  warrant  of  attach- 
ment was  placed  in  the  hands  of  the  sheriff, 
who  levied  upon  the  defendant's  property 
thereunder.  An  order  was  afterwards  made 
vacating  the  writ,  which,  however,  was  after- 
wards restored  by  an  order  setting  aside  the 
order  of  vacation.  But,  in  the  intervening 
period,  the  defendant  confessed  judgment  in 
favor  of  certain  creditors,  upon  which  exe- 
cutions were  issued  against  the  defendant's 
property,  which  the  sheriff  levied  upon.  Such 


confessions  of  judgment  were,  before  the  sec- 
ond order  had  been  made,  followed  by  the 
judgment  debtor's  assignment  for  the  benefit 
of  creditors.  While  the  warrant  of  attach- 
ment, the  order  vacating  it,  and  the  order  set- 
ting aside  the  order  of  vacation  were  in  his 
hands,  the  sheriff  sold  the  property  of  the 
judgment  debtor  under  the  executions  issued 
upon  the  confessed  judgments,  and  applied 
the  proceeds  wholly  on  those  executions.  In 
an  action  against  the  sheriff,  by  the  plaintiff 
in  the  attachment  suit,  it  was  held  that  it  was 
the  sheriff's  duty  to  apply  sufficient  of  the  pro- 
ceeds of  the  sale  in  satisfaction  of  the  execu- 
tion upon  the  judgment  recovered  by  the 
plaintiff  in  that  suit.  Pach  v.  Gilbert,  124  N. 
Y.  612. 

4.  Waiver  of  Lien  of  Prior  Attachment. — Gil- 
bert v.  Gilbert,  33  Mo.  App.  259. 

5.  Taylor-'.  Mixter,  11  Pick.  (Mass.)  341; 
Adler  v.  Anderson,  42  Mo.  App.  189;  Burn- 
ham  v.  Blank,  49  Mo.  App.  56;  Brandon  Iron 
Co.  v.  Gleason,  24  Vt.  228. 

Cancellation  of  Check  Given  for  Amount  of 
Senior  Attachment. — Where  the  defendant's 
creditor,  who  had  a  mortgage  on  the  attached 
property,  gave  his  check  for  the  amount  of  an 
attachment,  not  knowing  that  a  subsequent 
attachment  had  been  levied  upon  the  same 
property,  and  the  check  was,  at  his  request, 
returned  to  him  before  payment,  upon  his 
discovering  the  existence  of  the  junior  attach- 
ment, and  the  transaction  dropped,  it  was 
held  that  the  attachment  was  not  paid  and  dis- 
charged so  as  to  give  priority  to  the  junior  at- 
tachment. Barton  v.  Hunter,  59  Mo.  App.  610. 

Confession  of  Judgment  Foreclosing  Lien  of 
Prior  Attachment. — It  has  been  held  that  a 
subsequent  attaching  creditor,  making  his 
levy  subject  to  the  previous  levy  of  other 
creditors,  cannot  complain  that  the  lien 
created  by  the  prior  levy  was  foreclosed  be- 
fore the  return  day  when  done  by  the  consent 
of  the  debtor,  if  such  act  does  not  give  the 
prior  lienor  an  unconscionable  advantage,  or 
does  not  connect  the  judgment  with  some  act 
of  fraud.  Meier  v.  Waco  State  Bank  (Tex. 
Civ.  App.  1894),  27  s-  w-  ReP-  88r- 
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prior  lien  or  incumbrance.1  But  the  lien  of  an  attachment  can  only  be  post- 
poned by  an  actual  and  valid  lien.2  It  will  not  be  postponed  to  a  mere  right 
to  a  future  lien.3  And,  as  between  an  attachment  and  a  subsequently-acquired 
lien  or  incumbrance,  the  lien  of  the  attachment  must  be  given  priority.4 

Judgment  Liens — Prior  Judgments. — When  a  valid  judgment  is  obtained  and 
becomes  a  general  lien  on  the  real  estate  of  the  defendant,  the  lien  of  a  subse- 
quent attachment  of  the  defendant's  real  estate  will  be  subject  to  the  lien  of 
the  judgment.5  But  when  property  is  sold  upon  an  execution  issued  on  a 
judgment,  the  lien  of  which  is  prior  to  that  of  the  attachment,  the  lien  of  the 
latter  is  available  in  its  relative  order  upon  the  proceeds  of  the  sale  for 
the  purpose  of  satisfying  the  judgment  of  the  attachment  creditor,  or  so  much 
of  it  as  the  fund  applicable  to  its  payment  will  satisfy.6 

Subsequent  Judgments. — A  judgment  which  is  not  obtained,  or  which  does  not 
become  a  lien,  until  after  the  property  has  come  under  the  lien  of  an 
attachment,  will  be  postponed  to  such  prior  attachment.7 

Execution  Liens. — The  levy  of  an  execution  upon  personal  property  creates  a 


1.  Cotton  v.  Dacej,  61  Fed.  Rep.  481. 
Creditors'  Lien. — A  bill  was  brought  by  the 

complainants  to  set  aside  a  fraudulent  sale  of 
a  stock  of  goods.  The  defendant  bank  at  first 
claimed  the  property  under  a  bill  of  sale,  but, 
this  claim  being  disallowed  as  fraudulent,  it 
afterwards  claimed  a  prior  lien  by  virtue  of  a 
writ  of  attachment.  It  appearing  that  the  at- 
tachment was  not  sued  out  until  after  the 
process  in  the  suit  by  the  creditors  had  been 
served  upon  the  defendants,  it  was  held  that 
the  lien  of  the  attachment  was  subordinate  to 
the  lien  in  favor  of  the  complainants.  Jefferson 
County  Sav.  Bank  v.  McDermott,  99  Ala.  79. 

Lis  Pendens  Lien. — Under  section  2628  of  the 
Iowa  Code,  providing  that  when  a  petition 
has  been  filed  affecting  real  estate,  third  per- 
sons are  charged  with  notice  of  the  pendency 
of  the  action  and  can  acquire  no  interest  in  the 
subject-matter  of  the  suit  as  against  the  plain- 
tiff's title,  it  was  held  that  the  filing  of  a  bill 
in  equity  in  one  county  to  subject  land  situ- 
ated therein  to  the  payment  of  a  claim  pend- 
ing for  judgment  in  another  county  creates  a 
lien  on  the  land  superior  to  that  created  by  an 
attachment  levied  subsequent  to  the  filing  of 
the  bill.    Keith  v.  Losier,  88  Iowa  649. 

Prior  Contract  to  Convey  Land. — The  specific 
performance  of  a  land  contract  at  the  suit  of 
the  vendee  cannot  be  prevented  by  the  levy 
of  a  valid  attachment  or  execution,  after  the 
date  of  the  contract,  against  the  vendor.  Hor- 
ton  v.  Hubbard,  83  Mich.  123. 

2.  Verbal  Lien  on  Land. — When  two  joint  ten- 
ants of  real  estate  agree  with  each  other  that  one 
shall,  with  his  own  money,  erect  improvements 
on  the  land  and  have  a  lien  on  the  interest  of  the 
other  for  the  money  so  expended,  it  has  been 
held  that  while  the  agreement,  together  with 
the  actual  erection  of  the  improvements  by 
the  one  and  the  acquiescence  of  the  other, 
gives  such  a  lien  as  will  be  recognized  and  en- 
forced between  the  parties  and  by  a  court  of 
equity,  such  lien  is  not  valid  and  will  not  be 
enforced  in  favor  of  the  tenant  who  erects  the 
improvements  against  a  creditor  of  the  other 
tenant  who  causes  his  interest  in  the  property 
to  be  attached.  Houston  v.  McCluney,  8  W. 
Va.  135. 


Lien  of  Attachment  Prior  to  Equitable  Lien  of 
Creditors  of  Corporation. — While  it  is  a  princi- 
ple well  established  in  equity  that  the  assets 
and  funds  of  an  insolvent  corporation  consti- 
tute a  trust  fund  for  pro  rata  distribution 
among  all  its  creditors,  and  such  creditors 
have,  in  equity,  a  lien  thereon  or  right  to  pri- 
ority of  payment  out  of  the  proceeds  in  pref- 
erence to  the  stockholders,  this  equitable  right 
is  not  a  lien  upon  specific  property,  like  the 
lien  of  an  execution  or  attachment,  but  is  a 
right  which,  until  the  jurisdiction^  a  court 
of  equity  has  been  properly  invoked  and 
lawfully  exerted,  lies,  at  it  were,  dormant, 
and,  until  that  is  done,  the  creditors'  lien  or 
right  to  priority  of  payment  in  preference  to 
the  stockholders,  does  not  possess  such  force 
and  character  as  to  prevent  a  creditor  from 
acquiring  a  prior  and  superior  lien  by  virtue 
of  the  levy  of  an  attachment.  Jones  v.  Lead- 
ville  Bank,  10  Colo.  464  ;  Breene  v.  Merchants', 
etc.,  Bank,  n  Colo.  97. 

3.  Contract  for  a  Future  Lien.  —  So  where 
there  is  a  contract  for  a  future  lien,  the  lien 
acquired  thereunder  after  another  creditor 
has  attached  the  property  cannot  take  prece- 
dence of  the  attachment  lien.  Bailey  v, 
Warner,  28  Vt.  87. 

Lien  for  Material  Furnished. — Where  the 
creditor  of  the  builder  of  a  house,  who  had 
sold  the  house  on  a  judgment  foreclosing  a 
lien  thereon,  attached  the  money  paid  in  sat- 
isfaction of  the  judgment  for  a  debt  due  him, 
it  was  held  that  a  lumber  company,  which 
had  furnished  the  builder  with  lumber  used 
in  the  construction  of  the  house,  but  had  not 
filed  any  notice  of  a  lien  upon  the  premises, 
could  not  have  the  attachment  set  aside  on 
the  ground  that  it  had  a  prior  right  to  the 
money  recovered  by  the  builder.  Alexander 
v.  Hemrich,  4  Wash.  727. 

4.  Erskine  v.  Staley,  12  Leigh  (Va.)  406. 

5.  Prior  Judgments. — Reeves  :•.  Johnson,  12 
N.  J.  L.  29. 

6*  Van  Camp  v.  Searle,  79  Hun  (N.  Y.)  134. 

7.  Subsequent  Judgments. — Lummis  :•.  Bi  on, 
3  N.  J.  L.  305  ;  Tappan  v.  Harrison,  2  Humph. 
(Tenn.)  172.  Compare  Silvey  v.  Phoenix  Ins. 
Co.,  94  Ga.  609. 
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lien  superior  to  the  lien  of  a  subsequent  attachment.1  But  when  it  is  neces. 
sary  that  an  execution  be  levied  in  order  that  it  may  constitute  a  lien  upon  the 
defendant's  property,  an  attachment  which  becomes  a  lien  thereon  at  any  time 
before  the  levy  of  the  execution,  though  after  it  is  issued,  must  be  given  priority.* 
Where,  however,  an  execution  becomes  a  lien  upon  and  binds  the  goods  of 
the  defendant  from  the  time  it  comes  to  the  hands  of  the  sheriff,  an  attach- 
ment will  be  given  priority  when  it  becomes  a  lien  upon  the  property  before 
that  time.3  But  if  it  becomes  a  lien  after  the  time  of  the  execution  coming 
"to  the  hands  of  the  officer,  the  execution  must  be  given  priority.4 

Landlord's  Lien. — It  has  been  held  that  a  lien  for  rent  given  to  a  landlord  by 
statute  upon  the  goods  of  his  tenant  cannot  be  cut  out  by  an  attachment,  but 
the  landlord's  claim  will  take  precedence.5 

4.  Between  Attachment  and  Alienations  —  a.  Deeds  and  Mortgages. — 
Without  here  considering  the  effect  of  prior  unrecorded  conveyances,6  it  may 
be  stated  as  a  self-evident  proposition  that  a  deed  or  mortgage  duly  executed 
and  recorded  before  an  attachment  issued  in  a  suit  against  the  grantor  or 
mortgagor  becomes  a  lien  on  the  land,  takes  precedence  of  the  attachment,7 
but  if  executed  and  recorded  thereafter,  the  attachment  must  have  priority.8 

b.  SALES  OF  PERSONALTY. — Where  a  sale  of  personal  property  is  com- 
pleted only  by  delivery,  either  actual  or  constructive,  it  has  been  held  that  an 
attachment  of  the  property  after  the  date  of  the  contract  but  before  delivery 
will  give  a  valid  lien.9  But  if  the  attachment  becomes  a  lien  after  a  sufficient 
delivery  has  been  made,  so  that  the  sale  is  completed,  it  will,  of  course,  be  cut 
out  by  the  prior  sale.10 

c.  SALES  OF  STOCK. — Generally  speaking,  a  transfer  of  corporate  stock  will, 
if  there  is  no  statute  or  charter  provision  or  by-law  requiring  transfers  to  be 
registered  on  the  books  of  the  corporation,  take  precedence  of  a  subsequent 
attachment  levied  upon  the  stock  in  a  suit  against  the  assignor  as  the  property 
of  the  defendant,  although  no  entry  of  the  transfer  has  been  made  on  the 
books.11 

1.  Stockley  v.  Wadman,  i  Houst.  (Del.)  350.         6.  See  infra,  this  section,  As  Affected  by 

2.  Hanchett  v.  Ives,  133  111.  332;  Wallace     the  Recording  Acts. 

v.  Hanley,  4  J.  J.  Marsh.  (Ky.)  622;  Bourne  7.  Newton  First  Nat.  Bank  v.  Jasper  County 
v.  Hocker,  11  B.  Mon.  (Ky.)  23;  Field  v.  Mil-      Bank,  71  Iowa  486. 

burn,  9  Mo.  492 ;  Bradley's  Appeal,  89  Pa.  Eight  of  Attaching  Creditor  to  Redeem. — 
St.  514;  Blodgett  v.  Adams,  24  Vt.  23.  Where,  however,  an  attachment  is  levied  upon 

3.  Stockley  v.  Wadman,  1  Houst.  (Del.)  350.     mortgaged  property,  the  attaching  creditor 

4.  Hanchett  v.  Ives,  33  111.  App.  471,  133  obtains  a  lien  upon  the  estate  of  the  mort- 
111.  332.  gagor,  and,  if  the  mortgage  is  in  the  mean- 

6.  Thomson  v.  Baltimore,  etc.,  Steam  Co.,  time  foreclosed,  he  becomes  entitled,  when  his 
33  Md.  312.  See  the  title  Landlord  and  lien  is  perfected  by  judgment,  to  redeem  the 
Tenant.  property  from  such  mortgage  sale.    Lyon  v. 

Attachment  of  Distrained  Goods. — Where  a  Sandford,  5  Conn.  544. 
landlord  who  had  distrained  goods  for  rent  8.  White  v.  O'Bannon,  86  Ky.  93;  Leath- 
permitted  them  to  be  removed  out  of  the  white  v.  Bennet  (N.  J.  1887).  n  Atl.  Rep.  29. 
county,  and  they  were  there  attached,  it  was  Deed  Executed  Pursuant  to  Verbal  Contract  of 
held  that  the  landlord  might  take  the  goods  Sale. — Where  a  deed  was  made  and  delivered 
from  the  attaching  creditor  by  replevin.  Cal-  pursuant  to  a  verbal  contract  of  sale  under 
vert  v.  Stewart,  4  Cranch  (C.  C.)  728.  which  the  purchaser  had  not  taken  possession, 

Lien  on  Crops. — It  has  been  held  that  an  at-  it  was  held  that  the  deed  did  not  relate  back 
tachment  levied  upon  the  growing  crops  of  a  to  the  date  of  the  verbal  contract  so  as  to  de- 
tenant  who  is  farming  the  land  upon  shares  feat  the  lien  created  by  an  intermediate  attach- 
cannot  deprive  the  landlord  of  his  lien  for  ment.  Voorheis  v.  Eiting  (Ky.  1893),  22  S. 
rent.    Atkins  v.  Womeldorf,  53  Iowa  150.  W.  Rep.  80. 

Distress  Warrant. — It  was  held  under  the  9.  Seymour  -'.  O'Keefe,  44  Conn.  128; 
Georgia  statutes  that  a  distress  warrant  Bancker  v.  Brady.  26  La.  Ann.  749 ;  Keller  v. 
issued  in  December,  based  on  the  landlord's      Paine,  107  N.  Y.  83. 

special  lien  on  the  crop  raised  on  the  rented         10.  Hatch  v.  Bayley,  12  Cush.  (Mass.)  27. 
land  during  the  year,  took  precedence  of  an         11.  Scott  v.  Pequonnock  Nat.  Bank,  15  Fed. 
attachment  against  the  tenant  levied  in  Sep-      Rep.  494;  Boston  Music  Hall  Assoc.  v.  Cory, 
tember   and  put  in  judgment    in  October.      129  Mass.  43?;  Beckwith  v.  Burrough,  13  R. 
Hopkins  v.  Pedrick,  75  Ga.  706.  I.  294.    See  the  title  Stock. 
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5.  As  Affected  by  the  Recording  Acts. — Under  the  provisions  of  the  recording 
acts  in  some  of  the  states  it  is  held  that  the  title  or  interest  acquired  by  an 
unrecorded  deed  or  mortgage  is  prior  and  superior  to  that  acquired  by  a  pur- 
chaser at  an  execution  sale  under  an  attachment.1  In  other  states,  however, 
an  attachment  will  take  precedence  of  prior  unrecorded  deeds  or  mortgages 
of  which  the  creditor  has  no  notice,2  though  if  he  have  notice  thereof  it  will 
be  otherwise.3 

XIII.  Dissolution  *— 1.  What  will  Effect  Dissolution  —  a.  Bail  and  Forth- 
coming BONDS — (i)  In  General. — The  statutes  of  the  various  states  as  a  rule 
provide  that  when  an  attachment  issues  the  defendant  may  have  the  property 
released  by  giving  either  of  two  sorts  of  bonds  :  a  bail  bond  5  or  a  delivery 
bond.6 


1.  Bateman  v.  Backus,  4  Dakota  433; 
Chandler  v.  Bailey,  89  Mo.  641  ;  Roblin  v. 
Palmer  (S.  Dak.  1896),  67  N.  W.  Rep.  949. 

2.  Arkansas. — Cross  v.  Fombey,  54  Ark.  179. 
California. — Beamer  v.  Freeman,  84  Cal. 

554- 

Colorado. — Jerome  v.  Carbonate  Nat.  Bank 
(Colo.  1895),  43  Pac.  Rep.  215;  Spangler  v. 
West  (Colo.  App.  1895),  43  Pac.  Rep.  905; 
Wahrenberger  v.  Waid  (Colo.  App.  1896),  45 
Pac.  Rep.  518. 

Illinois. — Burnell  v.  Robertson,  10  111.  282; 
Yates  v.  Dodge,  23  111.  App.  338,  affirmed. 
123  111.  50. 

For  a  full  discussion  of  this  matter,  see  the 
title  Recording  Acts. 

Possession  of  Mortgaged  Chattels  Taken  by 
Mortgagee. — It  has  been  held  that,  although  a 
chattel  mortgage  is  never  filed  for  record,  if, 
after  condition  broken,  the  mortgagee  takes 
possession  of  the  mortgaged  property  by 
virtue  of  the  mortgage,  he  will  be  entitled  to 
hold  it  as  against  subsequent  attaching  cred- 
itors. Applewhite  v.  Harrell  Mill  Co.,  49 
Ark.  279. 

3.  Lamberton  v.  Merchants'  Nat.  Bank,  24 
Minn.  281  ;  Jorgenson  v.  Minneapolis  Thresh- 
ing Co.  (Minn.  1896),  67  N.  W.  Rep.  364; 
Merchants  Bldg.,  etc.,  Assoc.  v.  Barber  (N. 
J.  1894),  30  Atl.  Rep.  865  ;  Riddle  v.  Miller,  18 
Oregon  460;  Hackett  v.  Callender,  32  Vt.  97. 

4.  For  a  Further  Discussion  of  the  Dissolution 
of  Attachments,  see  the  title  Attachments, 
Encyc.  of  Pleading  and  Practice,  vol.  3, 
p.  65. 

5.  Ball  Bonds. — See  the  statutes  of  the  vari- 
ous states,  and  also  the  following  cases  : 

Arkansas. — Ferguson  v.  Glidewell,  48  Ark. 

195- 

Iowa. — Selz  v.  Belden,  48  Iowa  457. 
Kentucky. — Taylor  v.  Taylor,  3  Bush  (Ky.) 
118. 

Maryland. — Campbell  v.  Morris,  3  Har.  & 
M.  (Md.)  535;  Barr  v.  Perry,  3  Gill  (Md.) 
3L3- 

Massachusetts. — O'Hare  v.  Downing,  130 
Mass.  16. 

Michigan. — Bushey  v.  Raths,  45  Mich.  181 ; 
Vanderhoof  v.  Prendergast,  94  Mich.  18. 

New  Jersey. — Dickerson  v.  Simms,  1  N.  J. 
L.  230;  Anonymous,  10  N.  J.  L.  60;  Vreeland 
v.  Bruen,  21  N.  J.  L.  214;  Schuyler  v.  Sylves- 
ter, 28  N.  J.  L.  487. 

New  York. — Walton  v.  Daly,  17  Hun  (N. 
Y.)  601. 


Pennsylvania. — Bushel  v.  Commonwealth 
Ins.  Co.,  15  S.  &  R.  (Pa.)  173;  Borden  v. 
American  Surety  Co.,  2  Pa.  Dist.  Rep.  245; 
Duffy  v.  Owings,  1  Pa.  L.  J.  191 ;  Hailman  v. 
Wilson,  2  Pa.  L.  J.  54. 

See  also  Edwards  v.  Pomeroy,  8  Colo.  254; 
Stewart  v.  Dobbs,  39  Ga.  82  ;  Moore  v.  Allen, 
55  Ga.  67;  Woodward  v.  Adams,  9  Iowa  474. 

The  Bond  Is  a  Substitute  for  the  Attachment 
although  not  affected  by  all  the  contingencies 
which  might  have  discharged  the  attachment 
itself.  Pacific  Nat.  Bank  v.  Mixter,  124  U.  S. 
721 ;  Carpenters.  Turrell,  100  Mass.  150;  Tap- 
ley  v.  Goodsell,  122  Mass.  176. 

A  Foreign  Corporation  may  dissolve  an  at- 
tachment issued  against  it  by  giving  bail. 
Bushel  v.  Commonwealth  Ins.  Co.,  15  S.  & 
R.  (Pa.)  173. 

6.  Forthcoming  and  Delivery  Bondfc. — See  the 
statutes  of  the  various  states,  and  also  the  fol- 
lowing cases : 

Alabama. — Sartin  v.  Weir,  3  Stew.  &  P. 
(Ala.)  421 ;  Kirk  v.  Morris,  40  Ala.  225  ;  Cor- 
daman  v.  Malone,  63  Ala.  556;  Agnew  v. 
Leath,  63  Ala.  345;  Rhodes  Smith,  66  Ala. 
174;  Chastain  v.  Armstrong,  85  Ala.  215; 
Roswald  v.  Hobbie,  85  Ala.  73. 

Georgia. — Craig  v.  Herring,  80  Ga.  709; 
Irvin  v.  Howard,  37  Ga.  18;  Gilmer  v.  Allen, 
9  Ga.  208. 

Kansas. — Johnson  v.  Weatherwax,  9  Kan.  75. 
Kentucky. — Yocum  v.  Barnes,  8  B.  Mon. 
(Ky.)  496. 

Louisiana. — Lallande  v.  Crandell,  38  La. 
Ann.  192. 

Michigan. — King  v.  Hubbell,  42  Mich. 
597;  Forrest  v.  O'Donnell,  42  Mich.  556. 

Minnesota. — Kling  ».  Childs,  30  Minn.  366. 

Mississippi . — Wharton  v.  Conger,  gSmed. 
&M.  (Miss.)  510;  Gray  v.  Perkins,  12  Smed. 
&  M.  (Miss.)  622;  Montague  v.  Gaddis.  37 
Miss.  453. 

Nebraska. — Wilson  v.  Shepherd,  15  Neb.  15. 
Rhode  Island. — Pearce  v.  Maguire,  17  R. 
I.  61. 

Tennessee. — Gillaspie  v.  Clark,  1  Overt. 
(Tenn.)  2;  Snell  v.  State,  2  Swan  (Tenn.) 
344;  Boyd  v.  Buckingham,  10  Humph.  (Tenn.) 
434;  Upton  v.  Philips,  11  Heisk.  (Tenn.)  215; 
Connell  v.  Scott,  5  Baxt.  (Tenn.)  595;  Rich- 
ards v.  Craig,  8  Baxt.  (Tenn.)  457;  Hughes 
v.  Tennison,  3  Tenn.  Ch.  641. 

Texas. — Kennedy  v.  Morrison,  31  Tex.  207. 

Wisconsin. — Wheeler  v.  McDill,  51  Wis. 
356- 
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The  Distinction  between  a  Bail  Bond  and  a  Delivery  Bond  is  that  the  former  dissolves 
the  attachment  and  converts  what  was  originally  an  action  in  rem  into  an 
action  in  personam,1  while  by  the  latter  the  property  is  merely  replevied,  and 
is  still  regarded  as  being  in  legal  custody,  the  condition  of  the  bond  requiring 
the  return  of  the  property  whenever  legally  demanded.  By  its  execution  no 
dissolution  of  the  attachment  is  effected.2 

(2)  Estoppel  by  Execution. — In  some  states  the  execution  of  a  bond  to 
dissolve  an  attachment  is  held  to  operate  as  an  estoppel  upon  the  obligors 
to  deny  the  sufficiency  of  the  grounds  on  which  the  attachment  was  issued  or 
the  regularity  of  the  proceeding,3  while  in  others  the  contrary  view  is  upheld.4 


1.  Effect  of  Ball  Bond—  United  States.— U. 
S.  v.  Mosely,  7  Sawy.  (U.  S.)  265;  U.  S.  v. 
Ames,  99  U.  S.  35;  Glidden  v.  Whittier,  46 
Fed.  Rep.  437  (construing  statute  of  Idaho) ; 
Lehman  v.  Berdin,  5  Dill.  (U.  S.)  340  (con- 
struing statute  of  Arkansas). 

Arkansas. — Morrison  v.  Alphin,  23  Ark. 
136;  Delano  v.  Kennedy,  5  Ark.  457;  Chil- 
dress v.  Fowler,  9  Ark.  159;  Ferguson  v. 
Glidewell,  48  Ark.  195. 

California. — McMillans.  Dana,  i8Cal.339. 

Connecticut. — Birdsall  v.  Wheeler,  58  Conn. 
429. 

Delaware. — Blaney  v.  Randel,  3  Harr. 
(Del.)  546. 

Georgia. — Reynolds  v.  Jordan,  19  Ga.  436. 
See  also  Bruce  v.  Conyers,  54  Ga.  678. 

Illinois. — Hill  v.  Harding,  93  111.  77;  Peo- 
ple v.  Cameron,  7  111.  468. 

Iowa. — Austin  Burgett,  10  Iowa  302.  See 
also  Jones  v.  Peasley,  3  Greene  (Iowa)  52 ; 
Woodward  v.  Adams,  9  Iowa  474. 

Kansas. — Endress  v.  Ent,  18  Kan.  236. 

Kentucky. — Harper  v.  Bell,  2  Bibb  (Ky.) 
221;  Monroe  v.  Cutter,  9  Dana  (Ky.)  93; 
Hazelrigg  v.  Donaldson,  2  Mete.  (Ky.)  445; 
Inman  v.  Strattan,  4  Bush  (Ky.)  445. 

Louisiana. — Dorr  v.  Kershaw,  18  La.  57 ; 
Beal  v.  Alexander,  1  Rob.  (La.)  277;  Benton 
v.  Roberts,  2  La.  Ann.  243;  Rathbone  v. 
Ship  London,  6  La.  Ann.  439;  Kendall 
v.  Brown,  7  La.  Ann.  668 ;  Barriere  v.  McBean, 
12  La.  Ann.  493;  Love  v.  Voorhies,  13  La. 
Ann.  549;  White  v.  Hawkins,  16  La.  Ann.  25. 

Minnesota. — Slosson  v.  Ferguson,  31  Minn. 
448;  Rachelman  v.  Skinner,  46  Minn.  196. 

Mississippi. — Philips  v.  Hines,  33  Miss.  163. 

New  Jersey. — Dickerson  v.  Simms,  I  N.  J. 
L.  230;  Anonymous,  10  N.  J.  L.  60;  Vreeland 
v.  Bruen,  21  N.  J.  L.  214;  Schuyler  v.  Syl- 
vester, 28  N.  J.  L.  487.  See  also  Ayres  v. 
Bartlet,  14  N.  J.  L.  330. 

North  Dakota. — Fox  v.  Mackenzie,  1  N. 
Dak.  298. 

Ohio. — Myers  v.  Smith,  29  Ohio  St.  120. 

Oregon. — Bunneman  Wagner,  16  Oregon 
433;  Duncan  v.  Thomas,  1  Oregon  314. 

Pennsylvania. — Parker  v.  Farr,  2  Browne 
(Pa.)  331;  Cain  t>.  Shakespeare,  12  Phila. 
(Pa.)  196;  Albany  City  Ins.  Co.  v.  Whitney, 
70  Pa.  St.  248;  Brenner  v.  Moyer,  98  Pa.  St. 
274.  See  also  Fitch  v.  Ross,  4  S.  &  R.  (Pa.) 
557- 

Rhode  Island. — Easton  v.  Ormsby,  18  R.  I. 
309- 

South  Carolina. — Fife  v.  Clarke,  3  McCord 
L.  (S.  Car.)  347;    Fleming  v.  Rushton,  1 


Brev.  (S.  Car.)  383;  Bates  v.  Killian,  17  S. 
Car.  553. 

South  Dakota. — McLaughlin  v.  Wheeler,  2 
S.  Dak.  379;  Wyman  v.  Hallock,  4  S.  Dak.  469. 

Texas. — Shirley  v.  Byrnes,  34  Tex.  625. 

Wisconsin. — Dierolf  v.  Winterfield,  24  Wis. 
143- 

2.  Effect  of  Delivery  Bond — Alabama. — Rives 
v.  Wilborne,  6  Ala.  45  ;  Cordaman  :■.  Malone, 
63  Ala.  556;  M'Rae  v.  M'Lean,  3  Port.  (Ala.) 
138. 

Colorado. — Stevenson  v.  Palmer,  14  Colo. 
565  ;  Schneider  v.  Wallingford,  4  Colo.  App. 
150. 

Illinois. — People  v.  Cameron,  7  111.  468; 
Brush  v.  Seguin,  24  111.  254 ;  Roberts  v.  Dunn, 
71  111.  46. 

Indiana. — Gass  v.  Williams,  46  Ind.  253. 

Iowa. — Allerton  v.  Eldridge,  56  Iowa  709; 
Cole  t'.  Smith,  83  Iowa  579.  See  also  Way- 
nant  v.  Dodson,  12  Iowa  22. 

Kansas. — McKinney  v.  Purcell,  28  Kan. 
446;  Tyler  v.  SafFord,  24  Kan.  580. 

Kentucky. — Bell  v.  Pearce,  1  B.  Mon.  (Ky.) 
73;  Kane  v.  Pilcher,  7  B.  Mon.  (Ky.)  651; 
Bell  v.  Western  River  Imp.,  etc.,  Co.,  3  Mete. 
(Ky.)  558;  Hobson  v.  Hall  (Ky.  1890),  14  S. 
W.  Rep.  958. 

Maine. — Perry  v.  Somerby,  57  Me.  552; 
Woodman  v.  Trafton,  7  Me.  178;  Carr  v.  Far- 
ley, 12  Me.  328. 

Mississippi. — Montague  v.  Gaddis,  37  Miss. 
453;  Gray  v.  Perkins,  12  Smed.  &  M.  (Miss.) 
622. 

Missouri. — Evans  v.  King,  7  Mo.  411 ;  Jones 
v.  Jones,  38  Mo.  429. 

Nebraska . — Hilton  v.  Ross,  9  Neb.  406. 

Ohio. — Rutledge  v.  Corbin,  10  Ohio  St.  478. 

Oregon. —  Kohn  v.  Hinshaw,  17  Oregon  308; 
Drake  v.  Sworts,  24  Oregon  198. 

3.  Execution  of  Bond  Operates  as  an  Estoppel 
— Ferguson  v.  Glidewell,  48  Ark.  195;  Inman 
v.  Strattan,  4  Bush  (Ky. )  445;  Rachelman 
v.  Skinner,  46  Minn.  196;  Coleman  v.  Bean, 
32  How.  Pr.  (N.  Y.  Ct.  App.)  370;  Fox 
v.  Mackenzie,  1  N.  Dak.  298;  McLaughlin  v. 
Wheeler,  2  S.  Dak.  379.  See  also  Pacific 
Nat.  Bank  -\  Mixter,  124  U.  S.  721 ;  and  the 
title  Estoppel. 

4.  Bond  Held  Not  to  Create  Estoppel. — Lehman 
v.  Berdin,  5  Dill.  (U.  S.)  340  (construing  the 
statute  of  Arkansas);  Pailhes  v.  Roux,  14 
La.  82;  Bauer  v.  Antoine,  22  La.  Ann.  145; 
Edwards  v.  Prather,  22  La.  Ann.  334;  Claflin 
v.  Baere,  57  How.  Pr.  (N.  Y.  Supreme  Ct.) 
78,  80  N.  Y.  642;  Bates  v.  Killian,  17  S.  Car. 
553.    See  also  Myers  v.  Perry,  1  La.  Ann. 
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Compliance  with  Statutory  Requirements.— Such  bonds  should  substantially  comply 
with  the  requirements  of  the  statutes  which  authorize  them,  but,  unless  any 
other  form  than  that  prescribed  is  actually  prohibited,  mere  informalities  will 
not  vitiate  them,  and  they  will  very  generally  be  upheld  as  common-law  obli- 
gations.1   And  where  certain  requirements  are  made  for  the  benefit  of  the 


372;  Brinegar  v.  Griffin,  2  La.  Ann.  154; 
Savage  v.  Voorhies,  13  La.  Ann.  549. 

1.  Form  of  Bonds — Alabama. — Whitsett  v. 
Womack,  8  Ala.  466. 

Arkansas. — Lowenstein  v.  McCadden,  54 
Ark.  13. 

California. — Heynemann  v.  Eder,  17  Cal. 
433;  Curiae  v.  Packard,  29  Cal.  194;  Smith 
v.  Fargo,  57  Cal.  157;  Gardner  v.  Donnelly, 
86  Cal.  367. 

Illinois. — Purcell  v.  Steele,  12  111.  93;  Tur- 
ner v.  Armstrong,  9  111.  App.  24. 

Indiana. — Dunn  v.  Crocker,  22  Ind.  324. 

Iowa. — Sheppard  v.  Collins,  12  Iowa  570; 
Garretson  v.  Reeder,  23  Iowa  21 ;  Allerton  v. 
Eldridge,  56  Iowa  709. 

Kansas. — Johnson  v.  Weatherwax,  9  Kan. 
75 ;  Endress  v.  Ent,  18  Kan.  236. 

Kentucky. — Yocum  v.  Barnes,  8  B.  Mon. 
(Ky.)  496. 

Pennsylvania. — Wright  v.  Keyes,  103  Pa. 
St.  567. 

Texas. — Colorado  Nat.  Bank  v.  Sester,  73 
Tex.  542. 

See  also  the  titles  Bonds;  Forthcoming 
and  Delivery  Bonds. 

Nonconformity  with  Statute — Bond  Void. — 
In  Edwards  v.  Pomeroy,  8  Colo.  254,  the  bond 
in  an  attachment  proceeding  was  conditioned 
as  follows :  "If  the  said  attachment  be  dis- 
solved and  discharged,  that  we  will,  on  de- 
mand, pay  to  the  plaintiff  the  amount  of  any 
judgment  that  may  be  recovered  against  the 
defendant,  not  exceeding  the  sum  of  twenty- 
five  hundred  dollars."  And  it  was  held  that 
this  not  being  in  conformity  with  the  statute 
114,  Code  of  1883),  no  recovery  could  be 
had  upon  it  considered  as  a  common-law  obli- 
gation, the  condition  upon  which  it  was  exe- 
cuted not  having  been  complied  with.  See 
also  Abbott  v.  Williams,  15  Colo.  512. 

One  Bond  for  Two  Attachments. — In  Walton 
v.  Daly,  17  Hun  (N.  Y.)  6oi,  one  bond  was 
given  by  the  defendant  to  procure  the  dis- 
charge of  two  attachments  issued  in  two  sepa- 
rate causes.  The  court  said:  "We  entertain 
no  doubt  that  there  is  no  precedent  nor  au- 
thority for  accepting,  as  sufficient  under  the 
provisions  of  the  code,  one  undertaking  in 
two  actions  for  the  purpose  of  discharging  an 
attachment  issued  in  each  action.  The  under- 
taking is  one  provided  by  the  code,  and  is  re- 
quired to  be  given  in  each  action,  and  to 
relate  to  each  attachment.  It  was  therefore 
without  warrant  to  present  an  undertaking, 
embracing  both  actions  and  relating  to  both 
attachments,  for  the  purpose  of  having  the 
property  discharged.  This  proposition  is,  we 
think,  so  plain  that  it  is  not  necessary  to  say 
anything  in  extenso  about  it." 

Intervener's  Bond.  —  Where  an  intervener, 
claiming  the  property  attached,  executes  a 
delivery  bond  not  containing  the  conditions 


prescribed  by  the  statute,  nor  executed  in  the 
manner  provided  for  by  the  statute,  it  cannot 
be  regarded  as  a  delivery  bond,  and  will  not 
entitle  him  to  the  possession  of  the  property. 
Jennings  v.  Warnock,  37  Iowa  278. 

Attachment  for  Rent — Validity  of  Defendant's 
Bond. — Although  section  2996  of  the  Code  of 
Iowa,  providing  for  the  release  of  attached 
property  by  the  execution  of  a  delivery  bond 
to  the  sheriff,  is  not  applicable  to  landlords' 
attachments,  yet  where  the  defendant  in  such 
a  proceeding,  in  order  to  secure  the  release  of 
the  attached  property,  has  substituted  a  per- 
sonal obligation  in  such  form  to  return  the 
property,  or  pay  its  estimated  value  to  the 
sheriff,  it  will  be  held  valid  as  a  common-law 
obligation.    Painter  v.  Gibson,  88  Iowa  120. 

Obvious  Clerical  Error. — In  Leonard  v.  Spei- 
del,  104  Mass.  356,  it  was  held  that  an  obvious 
clerical  error,  whereby  the  name  of  the  plain- 
tiff was  substituted  for  that  of  the  defendant 
in  the  conditions  of  a  bond  to  dissolve  an  at- 
tachment, would  not  vitiate  the  undertaking. 
See  also  Hewes  v.  Cooper,  115  Mass.  42. 

Mistake  as  to  Court  from  Wnich  Attachment 
Issues. — A  mere  mistake  in  the  recital  of  a 
bond,  which  is  executed  to  secure  the  Release  of 
an  attachment,  as  to  the  court  from  which  the 
attachment  is  issued,  will  not  release  the  sure- 
ties from  liability  on  the  bond.  Ripley  v. 
Gear,  58  Iowa  460. 

Bond  of  Unauthorized  Person. — If  a  person 
who  is  not  authorized  by  law  to  do  so  under- 
takes to  execute  a  delivery  bond,  the  bond 
will  not  be  sustained  either  as  a  statutory  or 
common-law  obligation.  Cummins  v.  Gray, 
4  Stew.  &  P.  (Ala.)  397;  Sewall  v.  Franklin, 
2  Port.  (Ala.)  493. 

Validity  of  Attachment. — A  bond  given  for 
the  release  of  attached  property  will  be  held 
invalid  in  a  case  where  there  is  no  valid  at- 
tachment pending,  since  it  will  be  regarded 
as  without  consideration.  Pacific  Nat.  Bank 
v.  Mixter,  124  U.  S.  721 ;  Woodward  v.  Witas- 
check,  38  Kan.  760. 

In  a  suit  in  which  no  affidavit  or  bond  for 
attachment  was  filed,  nor  order  for  attach- 
ment issued,  the  defendant  filed  the  bond  of  a 
surety  to  perform  such  judgment  as  should  be 
rendered  in  the  case.  Afterwards,  judgment 
was  rendered  against  both  the  defendant  and 
the  surety,  without  notice  to  him,  for  the  plain- 
tiff's demand;  an  execution  was  issued,  and 
the  surety  gave  a  stay  bond,  and  afterwards 
appealed  to  the  Supreme  Court.  It  was  held 
that  the  bond  of  the  surety  was  unauthorized 
by  law,  and  answered  no  purpose  in  the  suit, 
that  it  gave  the  lower  court  no  jurisdiction  as 
to  him,  and  the  judgment  against  him  was 
coram  non  judicc,  and  void,  and  that,  there  be- 
ing no  judgment  against  him,  the  execution 
and  stay  bond  were  also  void.  Williams  v- 
Skipwith,  34  Ark.  529. 
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plaintiff,  neither  the  sureties  nor  the  defendant  will  be  heard  to  deny  the 
validity  of  the  bond  on  the  ground  that  these  requirements  have  not  been 
complied  with,  as,  for  instance,  where  a  certain  number  of  sureties  is  required 
and  a  less  number  indorse  the  bond.1 

No  Consideration  Is  Necessary  to  Uphold  an  Undertaking  given  upon  the  release  of  an 
attachment.  The  release  of  the  property  levied  on  is  of  itself  a  sufficient 
consideration,  if  any  be  necessary.2 

(3)  Exoneration  of  Sureties. — At  any  time  before  judgment  is  rendered 
against  them,  the  sureties  on  a  delivery  bond  may  exonerate  themselves  from 
liability,  by  giving  up  the  property  to  the  proper  officer;  but  in  order  to  so 
exonerate  themselves  there  must  be  an  actual  delivery,  that  is,  the  property 
must  be  brought,  pointed  out,  and  offered  to  the  officer.3 

Discontinuance  as  to  One  of  Several  Defendants — Liability  of  Sureties. — The  sureties  are 
not  discharged  of  their  liability  by  the  discontinuance  of  the  attachment  suit 
as  to  one  of  several  defendants,  where  the  bond  to  dissolve  the  attachment  is 
given  by  the  defendants  jointly.4  ' 

b.  Bankruptcy  and  Insolvency  of  Defendant — (1)  Bankruptcy — 

(a)  Statute  of  1867. — Under  the  Federal  Bankruptcy  Act  of  1867  the  bankruptcy  of  the 
defendant  in  an  attachment  proceeding,  and  the  assignment  of  his  estate 
to  commissioners  in  bankruptcy,  dissolved  any  attachment  not  issued  four 
months  prior  to  the  commencement  of  the  proceedings  in  bankruptcy.5  As 


1.  Hughes  v.  Klingender,  14  La.  Ann.  52; 
Watson  v.  Kennedy,  8  La.  Ann.  280;  Kling 
v.  Childs,  30  Minn.  366;  Clark  v.  Wilson,  14 
R.  I.  13. 

2.  Consideration. — Lightle  v.  Berning,  15 
Nev.  389;  Bildersee  v.  Aden,  62  Barb.  (N.  Y.) 
175;  Central  Mills  Co.  v.  Stewart,  133  Mass. 
461.  See  also  Higgins  v.  Healy,  47  N.  Y. 
Super.  Ct.  207,  affirmed  89  N.  Y.  636. 

3.  Delivery  must  Be  Actual. — Pogue  v.  Joy- 
ner,  7  Ark. 462  ;  Chapline  v.  Robertson,  44  Ark. 
202;  Reagan  v.  Kitchen,  3  Martin  (La.)  418. 

For  a  Full  Discussion  of  exoneration  of  sure- 
ties, see  the  titles  Forthcoming  and  Deliv- 
ery Bonds;  Suretyship. 

Waiver  by  OflQcer  of  Formal  Delivery. — But  a 
formal  delivery  is  not  necessary  if  the  officer 
to  whom  the  delivery  is  to  be  made  agrees  to 
dispense  with  it.  Hansford  v.  Perrin,  6  B. 
Mon.  (Ky.)  595. 

4.  Dalton  v.  Barnard,  150  Mass.  473. 

5.  Bankruptcy  Dissolved  Attachment — Unit- 
ed States.— Vice  v.  Childress,  21  Wall.  (U. 
S.)  642;  Davis  v.  Friedlander,  104  U.  S.  570; 
West  Philadelphia  Bank  v.  Dickson,  95  U.  S. 
180;  Matter  of  Housberger,  2  Ben.  (U.  S.)  504; 
Miller  v.  O'Brien,  9  Blatchf.  (U.  S.)  270; 
Zeibert;.  Hill,  1  Savvy.  (U.  S.)  269;  McCord 
v.  McNeil,  4  Dill.  (U.  S.)  173;  Bracken 
v.  Johnston,  4  Dill.  (U.  S.)  518;  Hatfield  v. 
Moller,  4  Fed.  Rep.  717;  Chapman  v.  Brewer, 
114  U.  S.  158;  Matter  of  Nelson,  9  Ben.  (U. 
S.)  238;  Conner  v.  Long,  104  U.  S.  228.  See 
also  Matter  of  Hull,  14  Blatchf.  (U.  S.)  257; 
In  re  Hazens,  4  Dill.  (U.  S.)  549. 

Alabama. — Sullivan  v.  Rabb,  86  Ala.  433, 
overruling-  Sims  v.  Jacobson,  51  Ala.  186. 

California. — Holladay  ?\  Hare,  69  Cal.  515. 

Georgia. — King  v.  Loudon,  53  Ga.  64. 

Illinois. —  Hill  v.  Harding,  93  III.  77. 

Kansas—  Gillett  v.  McCarthy,  23  Kan.  668. 

Massachusetts. — Munson  v.  Boston,  etc.,  R. 
Co.,  120  Mass.  81. 


Nevada. — Barker  v.  McLeod,  14  Nev.  148. 

New  Hampshire. — Taylor  v.  Whitefield 
Lumber  Co.,  58  N.  H.  369. 

New  York. — Holyoke  v.  Adams,  2  Thomp. 
&  C.  (N.  Y.)  1,  affirmed  59  N.  Y.  233;  Duf- 
field  v.  Horton,  73  N.  Y.  218,  affirming  10 
Hun  (N.  Y.)  140;  Brewers,  etc.,  Ins.  Co.  v. 
Davenport,  10  Hun  (N.  Y.)  264;  Cromwell 
v .  Gallup,  17  Hun  (N.  Y.)  49;  Kaiser  v.  Rich- 
ardson, 5  Daly  (N.  Y.)  301. 

Vermont. — Wooster  v.  Bullock,  52Vt.48. 

West  Virginia. — Weisenfeld  v.  Mispel- 
horn,  5  W.  Va.  46. 

Purpose  of  Act. — In  Bracken  v.  Johnston,  4 
Dill.  (U.  S.)  518,  Mr.  Justice  Miller  said  :  "  The 
purpose  of  the  act  was  to  put  a  creditor,  who 
undertook  to  secure  a  lien  by  attachment,  in 
precisely  the  same  condition  as  one  who  took 
a  preference  or  lien  by  the  consent  of  the 
debtor.  In  both  cases  the  creditor  proceeded 
at  his  own  hazard.  If  the  debtor  escaped  the 
bankruptcy  court  for  the  prescribed  time  the 
preference  or  lien  remained  valid.  If  he  did 
not,  it  is  void  absolutely." 

Necessity  of  Assignment  to  Divest  Attaching 
Debtor  of  Title.— In  Haley  v.  Thurston,  60  N. 
H.  204,  the  court  said  :  "  The  mere  filing  of  a 
petition  in  bankruptcy  did  not  divest  the 
debtor  of  his  title  to  the  property,  nor  dissolve 
attachments  made  upon  it  within  four  months 
prior  to  the  filing.  Though  the  assignee's 
title  relates  back  to  the  commencement  of  the 
bankruptcy  proceedings,  he  takes  his  title  by 
virtue  of  an  appropriate  deed,  and,  until  the 
assignment  is  made,  no  lien  existing  when  the 
proceedings  commenced  could  be  dissolved. 
It  is  the  assignment,  and  not  the  filing  of  the 
petition,  that  dissolves  an  immature  attach- 
ment." See  also  Golsan  v.  Powell,  32  La. 
Ann.  521. 

Direct  Conveyance  from  Bankrupt  to  Trustees. 

— In  Moors  v.  Albro,  129  Mass.  9,  it  was  held 
that  an  attachment  was  as  effectively  dissolved 
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to  the  effect  of  a  final  judgment  obtained  by  the  creditor  within  four  months 
of  the  institution  of  such  proceedings,  the  attachment  being  also  issued 


by  the  conveyance  of  the  bankrupt's  estate  di- 
rectly from  himself  to  trustees,  under  §  5103 
of  the  federal  statute,  as  if  made  by  the  reg- 
ister to  the  assignees  in  bankruptcy,  under  § 
5044.  See  also  In  re  Williams,  2  Nat.  Bankr. 
Reg.  229;  Weybossett  Bank  v.  Border  City 
Mills,  cited  Moors  v.  Albro,  129  Mass.  12, 
decided  by  Judges  Lowell  and  Knowles,  in  U. 
S.  Circuit  Court  for  the  District  of  Rhode 
Island  at  the  May  term,  1879. 

Dissolution  Effected  upon  Mesne,  Not  Final, 
Process. — In  Storer  v.  Haynes,  67  Me.  420,  it 
was  held  that  the  Rev.  Stat,  of  the  United 
States,  §  5044,  dissolves  an  attachment  only 
upon  mesne  process,  and  that  it  does  not  relate 
to  proceedings  on  final  process;  nor  does  it 
dissolve  the  lien  created  by  seizure  of  the 
debtor's  property  on  execution.  See  also 
Hirshiser  v.  Tinsley,  9  Mo.  App.  339. 

Nonintervention  of  Assignee  In  Suit  of  Cred- 
itor Attaching  Goods  Fraudulently  Conveyed. — 
If  goods  are  fraudulently  transferred  by  a 
debtor,  in  anticipation  of  bankruptcy,  and  a 
creditor  attaches  them  in  the  hands  of  the 
fraudulent  grantee,  and  pursues  them  through 
a  protracted  and  expensive  litigation  for  three 
or  four  years,  without  any  intervention  or 
claim  on  the  part  of  the  assignee  or  trustee, 
the  latter  cannot  then  have  the  attachment 
dissolved,  on  the  ground  that  it  was  sued  out 
within  four  months  before  the  commencement 
of  proceedings  in  bankruptcy,  and  claim  the 
goods  or  their  proceeds  as  part  of  the  bank- 
rupt's estate.    Jacobson  v.  Sims,  60  Ala.  185. 

Composition  in  Bankruptcy. — "A  composi- 
tion in  bankruptcy  does  not  discharge  the 
lien  created  by  an  attachment  of  the  bank- 
rupt's property,  unless  the  estate  has  been 
conveyed  to  an  assignee.  The  reason  is  this  : 
An  attachment  is  a  lien  which  the  law  cannot 
release,  except  by  such  means  as  may  be  pro- 
vided for  the  purpose  in  the  bankrupt  law 
itself."  Cunningham  v.  Hall,  69  Me.  353, 
per  Peters,  J. ;  In  re  Clapp,  2  Lowell  (U.  S.) 
468. 

But  where  the  Attachment  has  been  Issued 
within  Four  Months,  the  debtor  may  have  it 
dissolved  after  a  resolution  of  composition  has 
been  duly  adopted  and  confirmed,  the  debt 
being  thereby  extinguished.  Miller  v.  Mac- 
kenzie, 13  Nat.  Bankr.  Reg.  496.  See  also 
Cromwell  v.  Gallup,  17  Hun  (N.  Y.)  49. 

Where  the  Debtor  Takes  No  Part  in  the  Compo- 
eltlon  Proceedings  his  attachment  will  not  be 
dissolved,  although  made  within  four  months. 
Sage  v.  Heller,  124  Mass.  213.  /;/  re  Shields, 
4  Dill.  (U.  S.)  588. 

Filing  Claim  in  Bankruptcy  Proceedings  a 
Waiver  of  Attachment  Lien. — If  an  attaching 
plaintiff  files  his  claim  in  bankruptcy  pro- 
ceedings, which  have  been  begun  by  the 
defendant,  he  is  held  to  waive  the  lien  of  an  at- 
tachment previously  issued  by  him.  Bowley 
v.  Bowley,  41  Me.  542. 

Computation  of  Time. — In  order  to  dissolve 
an  attachment  under  the  provisions  of  the 
bankruptcy  act,  the  four  months  should  be 
calculated  from  the  time  of  the  adjudication 


of  bankruptcy,  and  not  from  the  time  of  the 
commencement  of  the  proceedings.  In  re 
Badenheim,  15  Nat.  Bankr.  Reg.  370,  2  Fed. 
Cas.  No.  716;  Franklin  v.  Claflin,  49  Md.  24; 
Sage  v.  Heller,  124  Mass.  213. 

In  Computing  the  Four  Months,  within  the 
meaning  of  the  U.  S.  Rev.  Stat.,  §  5044,  the 
first  day  is  excluded,  and  the  last  also  if  it 
falls  on  Sunday.  Cooley  v.  Cook,  125  Mass. 
406.  See  also  Richards  v.  Clark,  124  Mass. 
491. 

Priority  between  Creditors  Obtaining  Judgment 
within  Four  Months  of  Defendant's  Bankruptcy. 

— Where  two  creditors  attached  property  and 
obtained  judgment  within  four  months  of  the 
defendant's  bankruptcy,  it  was  held  that  sec- 
tion 5044  of  the  Act  of  1867,  which  provides 
for  the  dissolution  of  an  attachment  obtained 
within  four  months  before  the  bankruptcy  of 
the  defendant,  would  not  operate  to  dissolve 
the  attachments  to  such  an  extent  as  to  lose  the 
first  attaching  creditor  his  priority  where  the 
property  was  insufficient  to  pay  both  debts. 
Hudson  v.  Adams,  18  Nat.  Bankr.  Reg.  102, 
12  Fed.  Cas.  No.  6832.  See  also  Matter  of 
Cook,  2  Story  (U.  S.)  376,  6  Fed.  Cas.  No. 
3I52- 

A  Messenger  In  Insolvency  has  no  right  to 

take  into  his  possession  personal  property  of 
the  debtor  which  is  under  a  valid  attachment. 
Cutter  v.  Gay,  8  Allen  (Mass.)  134. 

Adjudication  of  Bankruptcy  in  Foreign  Juris- 
diction— Comity. — In  Mixer  v.  Excelsior  Oil, 
etc.,  Co.,  65  N.  Car.  552,  the  defendant  was  a 
corporation  created  by  the  laws  of  the  state  of 
Rhode  Island,  but  did  business  in  the  state 
of  North  Carolina,  and  owned  property  there. 
A  warrant  of  attachment  was  executed  on  the 
estate  of  the  defendant  situated  in  North 
Carolina,  but  within  six  weeks  thereafter  the 
corporation  was  declared  bankrupt  on  its  own 
petition  by  the  District  Court  of  Rhode  Island, 
and  a  deed  of  assignment  of  all  the  estate  of 
the  defendant  was  made  to  the  assignee. 
Under  these  conditions  it  was  held  that  the 
warrant  of  attachment  was  dissolved  under  the 
bankruptcy  act,  although  the  District  Court  of 
Rhode  Island  had  no  means  of  enforcing  upon 
a  North  Carolina  court  a  compliance  with  the 
Act  of  Congress  or  with  its  order. 

Levy  of  Attachment  before  Passage  of  Act. — In 
May  v.  Courtnay,  47  Ala.  185,  it  was  held  that 
an  attachment  levied  on  the  defendant's  prop- 
erty on  the  13th  day  of  December,  1866,  was 
not  dissolved  by  the  discharge  of  the  defend- 
ant on  his  petition  in  bankruptcy,  under  the 
Act  of  March  2,  1867. 

Assignment  in  Bankruptcy  Relates  Back  to 
Commencement  of  Proceedings. — Where  a  pro- 
ceeding in  involuntary  bankruptcy  was  com- 
menced before  an  attachment  was  levied  on 
land  of  the  debtor,  it  was  held  that  the  as- 
signment in  bankruptcy  related  back  to  the 
commencement  of  the  proceedings,  and  vested 
the  title  of  the  land  in  the  assignee,  although 
the  assignment  was  made  after  the  levy  of  the 
attachment.  Chapman  v.  Brewer,  114  U.  S. 
158.  See  also  Conner  v.  Long,  104  U.  S.  228. 
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within  such  time,  the  decisions  are  conflicting.1 

(b)  Foreign  Bankruptcy  and  Assignment. — With  the  exception  of  one  case,  de- 
cided by  Chancellor  Kent  in  1820,2  the  decisions  in  the  United  States  have 
been  uniform  that  the  bankruptcy  of  a  debtor  in  a  foreign  country  will  have 
no  extraterritorial  force.  Consequently,  an  attachment  levied  in  one  of  the 
United  States  upon  the  property  of  a  bankrupt  resident  in  a  foreign  jurisdic- 
tion will  give  priority  to  the  attaching  creditor  over  the  foreign  assignee.3 

Where  Assignees  in  Bankruptcy  or  Insolvency  are  Appointed  in  a  Sister  State  their  title  will 
prevail  over  that  of  a  subsequent  attaching  creditor  unless  the  enforcement  of 
the  assignment  would  result  to  the  manifest  injury  or  detriment  of  the  citizens 
of  the  state  where  the  property  is  situated,  or  the  claim  attempted  to  be 
enforced.4 


Order  of  Dissolution  by  Court  Unnecessary. — 
Where  the  defendant  in  a  bankruptcy  pro- 
ceeding is  declared  bankrupt,  within  four 
months  of  an  attachment  levied  upon  his 
property,  no  order  of  court  is  necessary  to 
dissolve  the  lien  of  attachment.  Sullivan  v. 
Rabb,  86  Ala.  433  ;  King  v.  Loudon,  53  Ga.  64 ; 
Duffield  v.  Horton,  73  N.  Y.  218.  See  also 
Tichenor  v.  Coggins,  8  Oregon  271. 

1.  Final  Judgment  within  Four  Months. — Mc- 
Cord  v.  McNeil,  4  Dill.  (U.  S.)  173;  Bracken 
v.  Johnston,  4  Dill.  (U.  S.)  518.  See  also 
Howe  v.  Union  Ins.  Co.,  42  Cal.  528. 

Attachment  Merged  in  Judgment — Subsequent 
Bankruptcy. — Where  the  plaintiff  in  an  attach- 
ment suit,  commenced  on  the  18th  of  August, 
1877,  recovered  judgment  on  the  20th  of  the 
same  month,  but  no  order  of  sale  or  execu- 
tion was  issued  until  the  1st  of  September, 
and  in  the  meantime,  to  wit,  on  the  25th  of 
August,  the  defendant  filed  a  voluntary  peti- 
tion in  bankruptcy,  it  was  held  that  this  did 
not  vacate  the  attachment,  under  section  5044 
of  the  Bankruptcy  Act,  since  the  attachment 
had  become  merged  in  the  judgment,  and  the 
said  section  only  operates  to  dissolve  attach- 
ments which  are  pending  when  the  proceed- 
ings in  bankruptcy  are  commenced.  Shelley 
v.  Elliston,  18  Nat.  Bankr.  Reg.  375,  21  Fed. 
Cas.  No.  12750.  See  also  Henkelman  v. 
Smith,  42  Md.  164;  Hudson  v.  Adams,  12 
Fed.  Cas.  No.  6832. 

2.  Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  Y.) 
460,  8  Am.  Dec.  581. 

3.  Foreign  Bankruptcy  —  United  States. — 
Harrison  v.  Sterry,  5  C ranch  (U.  S.)  289. 

Connecticut.  —  Taylor  v.  Geary,  Kirby 
(Conn.)  313. 

Maryland. — Wallace  v.  Patterson,  2  Har. 
&  M.  (Md.)  463.  See  also  Burk  v.  M'Clain,  1 
Har.  &  M.  (Md.)  237. 

Massachusetts. — Blake  v.  Williams,  6  Pick. 
(Mass.)  286,  17  Am.  Dec.  372. 

New  Hampshire. — Saunders  v.  Williams,  5 
N.  H.213. 

New  York . — Holmes  v.  Remsen,  20  Johns. 
(N.  Y.)  229,  11  Am.  Dec.  209,  in  which  Chan- 
cellor Kent's  decision  4n  Holmes  v.  Remsen, 
4  Johns.  Ch.  (N.  Y.)  460,  8  Am.  Dec.  581,  is 
elaborately  discussed  and  repudiated .  See 
also  Abraham  v.  Plestoro,  3  Wend.  (N.  Y.) 
540,  20  Am.  Dec.  738,  reversing  1  Paige  (N. 
Y.)  236. 

North  Carolina. — McNeil  v.  Colquhoon,  2 
Hayw.  (N.  Car.)  24. 
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Pennsylvania. — Milne  v.  Moreton,  6  Binn. 
(Pa.)  353,  6  Am.  Dec.  466. 

Rhode  Island. — Goodsell  v.  Benson;  13  R. 
I.  225. 

South  Carolina. — Topham  v.  Chapman,  1 
Mill  (S.  Car.)  283,  12  Am.  Dec.  627;  Robin- 
son v.  Crowder,  4  McCord  L.  (S.  Car.)  519, 
17  Am.  Dec.  762. 

Principle  of  Doctrine. — In  Holmes  v.  Rem- 
sen, 20  Johns.  (N.  Y.)  259,  11  Am.  Dec.  269, 
Piatt,  J.,  says :  "  It  seems  to  me  that  the  true 
principle  is  that  the  assignees  of  a  bankrupt 
are  in  the  same  and  no  better  situation  than 
the  bankrupt  himself,  in  regard  to  foreign 
debts.  They  take  subject  to  every  equity 
and  subject  to  the  remedies  provided  by  the 
laws  of  the  foreign  country  where  the  debt  is 
due ;  and  when  permitted  to  sue  in  a  foreign 
country  it  is  not  as  assignees  having  an  in- 
terest, but  as  representatives  of  the  bankrupt. 
The  law  of  the  domicil  having  sequestered 
the  bankrupt's  estate,  so  as  to  divest  him  of 
the  control  over  it,  and  appointed  them  to 
administer  it,  they  stand  here  on  the  footing 
of  administrators  merely,  with  a  right  of 
suing,  in  common  with  other  creditors; 
but  our  law  will  not  regard  the  chose  in 
action  as  exclusively  appropriated  to  their 
use,  and  the  preference  can  only  be  gained 
by  pursuing  the  remedies  which  our  laws 
afford." 

In  Saunders  v.  Williams,  5  N.  H.  213,  Rich- 
ardson, C.  J.,  said  :  "  But  it  must  now  be  con- 
sidered as  a  part  of  the  settled  jurisprudence 
of  this  country  that  a  prior  assignment  in 
bankruptcy,  under  a  foreign  law,  will  not  be 
permitted  to  prevail  against  a  subsequent  at- 
tachment by  an  American  creditor  of  the 
bankrupt's  effects  found  here." 

A  British  Creditor  is  Bound  by  the  English 
Statute  of  Bankruptcy,  and  cannot  attach  the 
property  of  an  English  bankrupt  situate  in 
Maryland.  Burk  v.  M'Clain,  1  Har.  &  M. 
(Md.)  237. 

Effect  of  Assignment  in  One  State  upon  Sub- 
sequent Attachment  Levied  in  Another — United 
States.— Black  v.  Zacharie,  3  How.  (U.  S.) 
483;  Rosenthal  v.  Mastin  Bank,  17  Blatchf. 
(U.S.)  318;  Caskie  v.  Webster,  2  Wall.  Jr. 
(C.  C.)  "131  ;  Van  Wyck  v.  Read, 43  Fed.  Rep. 
716;  Meeker?'.  Wilson,  1  Gall.  (U.  S.)  419; 
Reynolds  7'.  Adden,  136  U.  S.  348;  Sheldon 
v.  Wheeler,  32  Fed.  Rep.  773. 

Connecticut. — Clark  v.  Connecticut  Peat 
Co.,  35  Conn.  303. 
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(2)  Insolvency. — In  some  states  statutes  have  been  passed  avoiding  attach- 
ments issued  within  a  certain  period  prior  to  an  assignment  for  the  benefit 


Florida. — Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607. 

Georgia. — Herschficld  v .  Dexel,  12  Ga.  582; 
Princeton  Mfg.  Co.  v.  White,  68  Ga.  96; 
Miller  v.  Kernaghan,  56  Ga.  155;  Strieker  v. 
Tinkham,  35  Ga.  176;  Mason  v.  Strieker,  37 
Ga.  262. 

Illinois. — Hendersons.  Schaas,  35  111.  App. 
155;  May  v.  Attleboro  First  Nat.  Bank,  122 

111-  SSI- 
Indiana. —  Catlin  v.  Wilcox  Silver  Plate 
Co.,  123  Ind.  477,  18  Am.  St.  Rep.  338. 

Kentucky. — Coflin  v.  Kelling,  83  Ky.  649; 
Matthews  v.  Lloyd,  89  Ky.  625. 

Louisiana. — Beirne  v.  Patton,  17  La.  590. 

Maryland. — Houston  v.  Nowland,  7  Gill  & 
J.  (Md.)  481;  Wilson  v.  Carson,  12  Md.  54; 
Pinckney  v.  Lanahan,  62  Md.  447.  See[also 
Torrens  v.  Hammond,  4  Hughes  (U.  S.)  596, 
deciding  a  case  under  the  laws  of  Maryland. 

Massachusetts.  —  Viall  v.  Bliss,  9  Pick. 
(Mass.)  13;  Russell  v.  Woodward,  10  Pick. 
(Mass.)  408;  Daniels  v.  Willard,  16  Pick. 
(Mass.)  36;  Whipple  v.  Thayer,  16  Pick. 
(Mass.)  25,  26  Am.  Dec.  626;  Means  v.  Hap- 
good,  19  Pick.  (Mass. )  105  ;  Edwards  v.  Mitch- 
ell, 1  Gray  (Mass.)  239;  Boyd  v.  Rockport 
Steam  Cotton  Mills,  7  Gray  (Mass.)  406 ;  Train 
v.  Kendall,  137  Mass.  366;  Swan  v.  Crafts,  124 
Mass.  453;  Sawyer  v.  Levy,  162  Mass.  190; 
Faulkner  v.  Hyman,  142  Mass.  53. 

Michigan. — Butlers.  Wendell,  57  Mich.  62, 
58  Am.  Rep.  329. 

Missouri. — Einer  v.  Beste,  32  Mo.  240,  82 
Am.  Dec.  129;  Thurston  v.  Rosenfield,  42  Mo. 
474,  97  Am.  Dec.  351 ;  Askew  v.  La  Cygne 
Exch.  Bank,  83  Mo.  366,  53  Am.  Rep.  590; 
Attleboro  First  Nat.  Bank  v.  Hughes,  10  Mo. 
App.  7;  Bryan  v.  Brisbin,  26  Mo.  423,  72  Am. 
Dec.  219. 

Ne-w  Jersey. — Frazier  v.  Fredericks,  24  N. 
J.  L.  162;  Moore  v.  Bonnell,  31  N.  J.  L.  90. 

Ne-w  York. — Ockerman  v.  Cross,  54  N.  Y. 
29,  affirming  40  Barb.  (N.  Y.)  465;  Kelstadt 
v.  Reilly,  55  How.  Pr.  (N.  Y.  Supreme  Gt.) 
373;  Guillander  v.  Howell,  35  N.  Y.  657; 
Thompson  v.  Fry,  51  Hun  (N.  Y.)  296;  Van- 
derpoel  v.  Gorman,  140  N.  Y.  563,  37  Am. 
St.  Rep.  601 ;  Barth  v.  Backus,  140  N.  Y.  230, 
37  Am.  St.  Rc-p.  545. 

Pennsylvania. — Law  v.  Mills,  18  Pa.  St. 
185;  Long  v.  Girdwood,  150  Pa.  St.  413; 
Speed  v.  May,  17  Pa.  St.  91,  55  Am.  Dec.  540. 

South  Carolina. — West  v.  Tupper,  1  Bailey 
L.  (S.  Car.)  193;  Green  v.  Mowry,  2  Bailey  L. 
(S.  Car.)  163;  Russell  v.  Tunno,  11  Rich. 
L.  (S.  Car.)  303;  Ex  p.  Dickinson,  29  S.  Car. 
453- 

Texas. — Weidar  v.  Maddox,  66  Tex.  373,  59 
Am.  Rep.  617. 

Vermont. — Hanford  v.  Paine,  32  Vt.  443,  78 
Am.  Dec.  586. 

Virginia. — Gregg  v.  Sloan,  76  Va.  497; 
Bockover  v.  Life  Assoc.  of  America,  77  Va.  S5. 

Wisconsin. — McClure  v.  Campbell,  71  Wis. 
350,  5  Am.  St.  Rep.  220. 

For  a  Full  Discussion  of  This  Topic,  see  the 
titles  Assignments  for  the  Benefit  of 


Creditors,  ante,  p.  1 ;  Conflict  of  Laws; 
Fraudulent  Sales  and  Conveyances  ;  In- 
solvency and  Bankruptcy. 

State  Assignment  in  Contravention  of  Policy. — 
In  May  v.  Wannemacher,  11 1  Mass.  202, 
Wells,  J.,  said:  "An  assignment  made  by  the 
debtor  himself  in  another  state,  which,  if  made 
here,  would  be  set  aside  for  want  of  con- 
sideration or  delivery,  or  as  fraudulent,  or 
contravening  the  policy  of  the  law  of  this 
commonwealth,  will  not  be  sustained  here 
against  an  attachment  although  valid  in  the 
state  or  country  where  made."  See,  to  the  like 
effect,  Zipcey  v.  Thompson,  1  Gray  (Mass.) 
243;  Fall  River  Iron  Works  Co.  v.  Croade,  15 
Pick.  (Mass.)  11  ;  Ingraham  v.  Geyer,  13  Mass. 
146,  7  Am.  Dec.  132;  Osborn  v.  Adams,  18 
Pick.  (Mass.)  245.  Compare  Burlock  v.  Tay- 
lor, 16  Pick.  (Mass.)  335. 

Deed  Void  in  State  where  Made,  but  Valid  in 
State  where  Attachment  is  Levied. — In  Attleboro 
First  Nat.  Bank  v.  Hughes,  10  Mo.  App.  7,  a 
void  deed  of  assignment  was  made  in  Rhode 
Island,  but  the  instrument  was  effectual  to  pass 
land  situated  in  Missouri.  It  was  delivered  in 
Rhode  Island,  where  made,  prior  to  the  levy 
of  an  attachment  on  the  land  in  Missouri,  and 
was  recorded  in  Missouri  prior  to  the  issue  of 
execution  and  sale  under  a  judgment  in  the 
attachment,  and  it  was  held  that  the  title  of 
the  grantee  in  the  deed  of  assignment  was  su- 
perior to  that  of  the  purchasers  in  the  attach- 
ment. 

Conversely,  in  Houston  v.  Nowland,  7  Gill 
&  J.  (Md.)  481,  it  was  held  that  where  a  deed 
was  made  by  a  debtor  in  Delaware,  to  trus- 
tees for  the  benefit  of  his  creditors  in  conform- 
ity with  the  laws  of  that  state,  but  was  not 
executed,  acknowledged,  and  recorded  accord- 
ing to  the  laws  of  Maryland,  it  would  not  op- 
erate to  transfer  real  estate  in  the  latter  state. 

An  Assignment  of  Tersonal  Property  in  trust 
for  the  payment  of  particular  creditors  by 
preference,  made  in  another  state,  under 
whose  laws  it  was  valid,  between  parties  all 
of  whom  reside  in  that  state,  the  property  hav- 
ing been  delivered  to  the  assignees  by  the  ef- 
fect of  the  notice  of  assignment  previously 
served  on  the  garnishees,  will  protect  the 
property,  though  subsequently  found  in  an- 
other state,  from  attachment  in  the  latter 
state  at  the  suit  of  a  creditor  who  resided  in 
the  state  in  which  the  assignment  was  made, 
and  whose  debt  was  contracted  and  payable 
there.  The  validity  of  the  assignment  must 
be  determined  by  the  laws  of  the  state  in 
which  it  was  made.  Richardson  v.  Leavitt, 
1  La.  Ann.  430,  45  Am.  Dec.  90.  See  also 
Atwood  v.  Protection  Ins.  Co.,  14  Conn.  555; 
Burlock  v.  Taylor,  16  Pick.  (Mass.)  335. 

Ships  at  Sea. — Where  an  assignment  is  made 
by  a  debtor  of  his  whole  or  part  interest  in  a 
ship  on  the  high  seas,  it  has  been  held  good 
as  against  a  subsequent  attaching  creditor. 
Crapo  v.  Kelly,  16  Wall.  (U.  S.j  610  {over- 
ruling Kelly  v.  Crapo,  45  N.  Y.  86,  6  Am. 
Rep.  35);  Graves  v.  Roy,  13  La.  454,  33  Am. 
Dec.  568;  Southern  Bank  v.  Wood,  14  La 
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of  creditors  or  insolvency  proceedings.1 

Where  No  Statute  intervenes,  however,  an  attachment  is  not  affected  by  such 
assignment,  or  proceeding,  and  only  the  surplus,  after  paying  the  attaching 
creditor's  claim,  passes  to  the  assignee,  to  be  disposed  of  for  the  benefit  of 
the  creditors  at  large.2 

Effect  of  Local  Assignment  on  Foreign  Attachments. — An  assignment  by  a  resident 
does  not  affect  attachments  levied  against  him  in  another  state,  although  it 
dissolves,  under  the  statute,  attachments  in  the  state  where  the  assignment  is 
made.3 

c.  Death  of  Defendant. — Depending  as  they  do  upon  the  construction 
of  dissimilar  statutes,  the  adjudications  in  the  various  states  are  conflicting. 
In  some  states  it  is  held  that  the  death  of  the  defendant  in  an  attachment  suit 
dissolves  the  attachment ;  in  others  the  contrary  view  is  maintained.4 


Ann.  561,  74  Am.  Dec.  446;  Thuret  v.  Jen- 
kins, 7  Martin  (La.)  318,  12  Am.  Dec.  508. 
Attachment  before  Recordation  of  Assignment. 

—An  assignment  for  the  benefit  of  creditors 
is  not  affected  by  a  subsequent  attachment 
levied  before  the  assignment  could  be  put  on 
record.    Palmer  v.  Mason,  42  Mich.  146. 

The  Maine  Statute  of  1836,  c.  240,  concern- 
ing assignments,  protects  property  assigned, 
from  the  time  when  the  assignment  is  made, 
from  the  attachment  thereof  made  after  the 
execution  and  delivery  of  the  instrument,  but 
before  notice  is  given,  if  notice  be  afterwards 
given  according  to  the  requirements  of  the 
statutes.    Fiske  v.  Carr,  20  Me.  301. 

In  Nebraska  an  assignee  under  a  valid  as- 
signment for  the  benefit  of  creditors  may 
maintain  an  action  to  set  aside  a  sale  of  real 
estate  under  an  attachment  levied  after  the 
execution  and  delivery  of  the  assignment, 
where  such  sale  would  defeat  or  impair  his 
title  as  assignee.    Smith  v.  Jones,  18  Neb.  481. 

In  Pennsylvania,  under  the  Act  of  May  3, 
1855,  it  has  been  held  that  an  assignment 
made  in  another  state  must  be  recorded  in  the 
county  where  the  property  is  situated,  or  else 
that  the  attaching  creditor  must  have  notice 
brought  home  to  him,  in  order  to  dissolve  an 
attachment  made  in  that  state  subsequent  to 
the  assignment.  Philson  v.  Barnes,  50  Pa.  St. 
230;  Steel  v.  Goodwin,  113  Pa.  St.  288;  War- 
ner's Appeal,  13  W.  N.  C.  (Pa.)  ^05;  Chemi- 
cal Nat.  Bank  v.  Tuttle,  17  W.N.  C.  (Pa.)  415. 

A  Prior  Attachment  will  not  be  defeated  by  a 
subsequent  assignment  for  the  benefit  of  cred- 
itors, made  by  a  nonresident  debtor,  or  by  a 
foreign  corporation  under  the  Pub.  Laws  R. 
I.,  c.  723,  §  1.  Pierce  v.  Crompton,  13  R.  I. 
312. 

1.  Statutes  Avoiding  Attachments  Pending  In- 
solvency—  United  States. — Shwartz  v.  H.  B. 
Claflin  Co.,  60  Fed.  Rep.  676. 

California. — Baum  v.  Raphael,  57  Cal.  361  ; 
Cerf  v.  Oaks,  59  Cal.  132. 

Maryland. — Lynch  v.  Roberts,  57  Md.  150. 

Massachusetts. — O'Neil  v.  Harrington,  129 
Mass.  591 ;  Lincoln  v.  Leshure,  132  Mass.  40; 
Nelson  v.  Winchester,  133  Mass.  435;  Gay  v. 
Raymond,  140  Mass.  69;  Wright  v.  Dawson, 
147  Mass.  384,  9  Am.  St.  Rep.  724;  Wright 
v.  Morley,  150  Mass.  515.  See  also  Squire  v. 
Lincoln,  137  Mass.  399. 

Minnesota. — North  Star  Boot,  etc.,  Co.  v. 
Lovejoy,  33  Minn.  229. 


Rhode  Island. — Wheelock,  Petitioner,  iS  R. 
I.  463.  See  also  Bank  of  America  L.  &  T.  Co. 
v.  Burdick,  18  R.  I.  481. 

Vermont. — Baldwin  v.  Buswell,  52  Vt.  57. 
In  Maine  it  has  been  held  that  in  the  case 
of  a  person  whose  debts  do  not  exceed  three 
hundred  dollars,  proceedings  under  section  59 
of  the  Insolvent  Act  of  1878  do  not  dissolve 
attachments.  Such  assignments  only  as  are 
provided  for  in  section  30  will  have  that  effect. 
Collins  v.  Chase,  71  Me.  434. 

2.  Surplus  Only  Passes  to  Assignee  in  Absence 
of  Statute — Alabama. — Dollins  v.  Lindsey,  89 
Ala.  217. 

Maryland . — Thomas  v.  Brown,  67  Md. 
512. 

Massachusetts . — Kittredge  v.  Osgood,  161 
Mass.  384;  Garham  v.  Mutual  Aid  Soc,  161 
Mass.  357. 

Nebraska. — Arnold  v.  Weimer,  40  Neb.  216; 
Arnold  v.  Globe  Invest.  Co.,  40  Neb.  225. 

New  Jersey. — Minchin  v.  Paterson  Sec- 
ond Nat.  Bank,  36  N.  J.  Eq.  436. 

Nevada. — Berryman  v.  Stern,  14  Nev.  415. 
Rhode  Island. — Noyes  v.  Johnson,  13  R.  I. 
183;  Aldrich  v.  Arnold,  13  R.  I.  655. 

Texas. — Harrison  v.  Harwood,  31  Tex.  650 
Washington.  —  State   v.   Superior   Ct.,  7 
Wash.  77;  State  v.  Superior  Ct.,  8  Wash. 
210;  State  v.  Superior  Ct.,  8  Wash.  659;  State 
v.  Graham,  9  Wash.  528. 

Wisconsin. — Mowry  v.  White,  21  Wis.  417. 
Preference  in  Favor  of  United  States. — A  pre- 
ceding attachment  has  no  priority  over  a 
claim  interposed  by  the  United  States,  since 
the  policy  of  the  law  is  that  the  United  States 
shall  be  considered  a  preferred  creditor  in 
cases  of  insolvency.  Willing  v.  Bleeker,  2  S. 
&  R.  (Pa.)  221. 

Appointment  of  Receiver  of  a  Corporation. — 
The  filing  of  a  bill  and  appointment  of  a  re- 
ceiver of  a  corporation  will  not  dissolve  an 
attachment  of  its  property  if  such  attachment 
was  valid  when  made.  He  takes  the  property 
turned  over  to  him,  without  prejudice  to  the 
rights  of  attaching  creditors,  and  subject  to 
all  valid  attachments.  Kittredge  v.  Osgood, 
161  Mass.  384;  Garham  v.  Mutual  Aid  Soc, 
161  Mass.  357. 

3.  Neufeider  v.  North  British,  etc.,  Ins. 
Co.,  10  Wash.  393.  See  also  Warner  v.  Jaf- 
fray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

4.  Dissolution  by  Death  of  Defendant—  United 
States. — Pancost   v.    Washington    Corp.,  5 
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d.  Release  by  Attorney. — Conformably  to  the  general  rules  of  law,  as 
to  the  power  of  an  attorney  to  bind  his  client,  an  attorney  may  release  an 


Cranch  (C.  C.)  507  (construing  Maryland 
statute). 

California. — Myers  v.  Mott,  29  Cal.  359, 
89  Am.  Dec.  49;  Hensley  v.  Morgan,  47  Cal. 
622;  Ham  v.  Cunningham,  50  Cal.  365;  Ham 
v.  Henderson,  50  Cal.  367. 

Connecticut. — Green  v.  Barker,  14  Conn.  431. 

Louisiana. — Collins  v.  Duffy,  7  La.  Ann.  39. 

Massachusetts. — Bullard  v.  Dame,  7  Pick. 
(Mass.)  239;  Day  v.  Lamb,  6  Gray  (Mass.) 
523;  Parsons  v.  Merrill,  5  Met.  (Mass.)  356. 

Missouri . — In  Missouri  if  the  defendant 
dies  pending  the  suit  the  attachment  is  dis- 
solved ;  but  if  he  dies  after  final  judgment  the 
lien  is  not  lost.  Sweringen  v.  Eberius,  7  Mo. 
421;  Harrison  v.  Renfro,  13  Mo.  446;  Ken- 
rick  v.  Huff,  71  Mo.  570  ;  Abernathy  v.  Moore, 
83  Mo.  65. 

South  Carolina. — Crocker  v.  Radcliffe,  3 
Brev.  (S.  Car.)  23. 

Death  of  Defendant  No  Dissolution — Alabama. 
— Woolfolk  v.  Ingram,  53  Ala.  11 ;  McClellan 
v.  Lipscomb,  56  Ala.  255. 

Florida. — Loubat  v.  Kipp,  9  Fla.  60. 

Illinois. — Davis  v.  Shapleigh,  19  111.  386; 
Dow  v.  Blake,  148  111.  76,  affirming  46  111. 
App.  329,  39  Am.  St.  Rep.  156. 

Iowa. — Lord  v.  Allen,  34  Iowa  281. 

Mississippi . — Melius  v.  Houston,  41  Miss 
59;  Holman  v.  Fisher,  49  Miss.  472;  Dyson 
v.  Baker,  54  Miss.  24;  Lowenberg  v.  Tironi 
62  Miss.  19. 

New  Jersey. — Smith  v.  Warden,  35  N.  J 
L.  346. 

New  York. — More  v.  Thayer,  10  Barb.  (N 
Y.)  258;  Thacher  v.  Bancroft,  15  Abb.  Pr 
(N.  Y.  Supreme  Ct.)  243. 

Oregon. — Mitchell  v.  Schoonover,  16  Ore 
gon  21 1. 

Pennsylvania. — Fitch  v.  Ross,  4  S.  &  R 
(Pa.)  557. 

Tennessee. — Boyd  v.  Roberts,  10  Heisk 
(Tenn.)  474.  See  also  Green  v.  Shaver,  3 
Humph.  (Tenn.)  139. 

Texas. — Rogers  v.  Burbridge,  5  Tex.  Civ. 
App.  67. 

Vermont. — Miller  v.  Williams,  30  Vt.  386. 
West  Virginia. — White  v.  Heavner,  7  W. 
Va.  324. 

See  the  title  Death,  5  Encyc.  of  Plead- 
ing and  Practice  783. 

Reason  of  Rule  that  Death.  Dissolves. — In  Cal- 
ifornia the  rule  that  the  death  of  the  defendant 
dissolves  an  attachment  is  l.°ld  to  be  that  by 
reason  of  his  death  no  execution  can  legally 
be  issued  upon  the  judgment  rendered  against 
him,  and  the  attachment  therefore  which  has 
been  issued  in  the  action  becomes  inopera- 
tive. Myers  v.  Mott,  29  Cal.  359,  89  Am. 
Dec.  49;  Hensley  v.  Morgan,  47  Cal.  622; 
Ham  v.  Cunningham,  50  Cal.  365 ;  Ham  v. 
Henderson,  50  Cal.  367. 

Insolvency  at  Time  of  Death. — In  Alabama 
and  Maine  an  attachment  is  dissolved  by  the 
death  of  the  defendant  should  he  die  insolvent ; 
if  he  die  solvent  the  attachment  remains  in 
force.  Phillips  v.  Ash,  63  Ala.  414;  Lamar 
v.  Gunter,  39  Ala.  324;  Woolfolk  v.  Ingram, 


53  Ala.  11;  Hale  v.  Cummings,  3  Ala.  398; 
Martin  v.  Abbot,  1  Me.  333;  WUlard  v.  Whit- 
ney, 49  Me.  235 ;  Ridlon  v.  Cressey,  65  Me. 
128.  See  also  Maxwell  v.  Pike,  2  Me.  8;  Mc- 
Eachin  v.  Reid,  40  Ala.  410. 

Effect  of  Personal  Service. — In  Missouri  it 
has  been  held  that  where  there  has  been  no 
personal  service  upon  the  defendant  an  at- 
tachment will  be  dissolved  upon  the  death  of 
the  defendant,  even  though  a  special  judg- 
ment has  been  rendered  in  the  attachment 
proceeding.  Ha:rjson  v.  Renfro,  13  Mo. 
446. 

After  Levy. — In  West  Virginia  the  death  of 
a  debtor  whose  real  property  in  this  state  has 
been  attached  in  a  suit  in  equity,  and  pro- 
ceeding therein  by  attachment  against  him 
and  his  estate  as  a  nonresident,  does  not  dis- 
solve the  attachment  or  lien  thereon,  where 
the  death  occurs  after  the  attachment  is  levied. 
White  v.  Heavner,  7  W.  Va.  324.  See  also 
Loubat  v .  Kipp,  9  Fla.  60. 

Death  before  Judgment. — In  Tennessee  it  is 
held  that  the  levy  of  an  attachment,  though  it 
creates  a  litn  on  the  real  estate  attached,  does 
not  divest  the  title  of  the  debtor,  and  if  he 
dies  before  judgment  it  descends  to  his  heirs 
subject  to  the  lien,  and  consequently  they 
must  be  made  parties  to  the  proceeding  to 
subject  it,  and  may  deny  the  exhaustion  of 
the  personal  estate.  Perkins  v.  Norvell,  (y 
Humph.  (Tenn.)  151.  See  also  Green  v. 
Shaver,  3  Humph.  (Tenn.)  139. 

After  Final  Judgment. — The  death  of  the  de- 
fendant, after  final  judgment,  does  not  dissolve 
the  attachment.  Fitch  v.  Ross,  4  S.  &  R. 
(Pa.)  557;  Waitt  v.  Thompson,  43  N.  H. 
161. 

Even  though  he  may  be  insolvent.  Bow- 
man v.  Stark,  6  N.  H.  459. 
Distinction  between  Personalty  and  Realty. — 

In  Alabama  a  distinction  is  drawn  with  re- 
gard to  the  effect  of  the  death  of  the  defend- 
ant in  attachments  on  personalty  and  those 
upon  realty.  Thus  in  Phillips  v.  Ash,  63  Ala. 
414,  the  court  said:  "The  effect  of  a  levy  on 
real  estate  differs  materially  from  a  levy  on 
personal  property.  No  estate  or  interest 
passes  to  the  officer,  or  to  the  plaintiff;  no 
right  to  the  possession  or  to  take  the  rents, 
issues,  or  profits.  The  possession  and  right 
of  possession  remain  in  the  defendant,  undis- 
turbed. A  lien  is  created  by  the  levy,  supe- 
rior to  subsequent  liens,  alienations,  or 
incumbrances,  which  will  be  available  to  the 
creditor,  if  he  obtains  judgment,  to  which  the 
real  estate  can  be  made  subject  by  process 
issuing  upon  it.  Drake  on  Attachment,  §  239. 
All  personal  actions  which  maybe  commenced 
by  attachment  or  in  the  course  of  which  an 
ancillary  attachment  may  issue  (except  actions 
for  injuries  to  the  person  or  reputation),  sur- 
vive for  and  against  the  personal  representa- 
tives of  the  respective  parties.  Code  of  1S76, 
§  2921.  The  death  of  the  defendant,  after  the 
levy  of  the  attachment,  causes  a  temporary  sus- 
pension, or  abatement  of  the  suit,  which  must 
be  cured  by  a  revivor  against  his  personal 
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attachment  of  real  or  personal  property,  and  such  release  will  bind  the  client 
as  between  him  and  a  party  purchasing  or  taking  a  mortgage  of  such  released 
estate.1 

e.  ABANDONMENT — (i)  What  Acts  of  Plaintiff  Constitute  Abandonment. — 
Any  act  of  the  plaintiff  which  indicates  an  intention  on  his  part  to  abandon 
the  lien  acquired  by  the  levy  of  his  attachment  will  have  the  effect  of  working 
a  dissolution,  but  since  the  intention  with  which  such  acts  are  done  is  of 
paramount  importance  in  determining  whether  there  has  been  an  abandonment, 
each  case  must  necessarily  depend  upon  its  own  particular  state  of  facts.2 


representative.  The  title  to  all  personal  prop- 
erty of  a  deceased  person  devolves,  by  opera- 
tion of  law,  on  his  personal  representative. 
Death  works  a  change  of  the  parties  to  the  suit, 
but  of  itself  does  not  dissolve  the  attachment 
or  impair  its  lien  on  personal  property.  For, 
when  the  revivor  is  had  against  the  personal 
representative,  there  is  before  the  court  the 
party  having  the  title;  and  if  judgment  is 
rendered  against  him  it  operates  directly  on 
the  property,  and  a  venditioni  exponas,  or  a 
fieri  facias,  may  be  issued  upon  it,  under 
which  a  sale  may  be  made  for  the  satisfac- 
tion of  the  judgment.  But  if  the  estate  of 
the  defendant  has  been  judicially  declared  in- 
solvent, then  the  lien  is  lost.  *  *  *  But  the 
death  of  the  defendant,  pendente  Hie,  of  neces- 
sity works  a  loss  of  the  lien  created  by  the 
levy  of  the  attachment  on  real  estate.  If  he 
dies  intestate  the  lands  descend  immediately 
to  his  heirs;  or,  if  he  dies  testate,  they  pass  to 
his  devisees.  The  personal  representative 
takes  no  estate  or  interest  in  them,  and  a 
judgment  against  him  will  not  bind  them. 
No  other  than  real  actions,  under  our  statutes, 
are  capable  of  revivor  for  or  against  heirs  or 
devisees.  As  the  title  resides  in  them,  and 
they  cannot  be  made  parties,  no  judgment  can 
be  rendered  by  which  they  are  to  be  divested 
of  their  estate,  though  the  levy  created  a  lien, 
continuing  during  the  life  of  the  ancestor. 
This  is  the  frailty  and  uncertainty  of  the  lien, 
as  the  statutes  have  created  it."  See  also 
McClellan  v.  Lipscomb,  56  Ala.  255. 

Dissolution  of  Corporation. — In  Farmers', 
etc.,  Bank  v.  Little,  8  W.  &  S.  (Pa.)  207,  it 
was  held  in  a  foreign  attachment  against  a 
corporation  as  defendant,  that  the  civil  death 
of  the  corporation  before  judgment  against  it 
produced  by  the  decree  of  forfeiture  of  its 
charter  by  a  judicial  tribunal  dissolves  the 
attachment.  See  also,  to  like  effect,  Frailey  v. 
Central  F.  Ins.  Co.,  9  Phila.  (Pa.)  219;  Bow- 
ker  v.  Hill,  60  Me.  172.  But  see  Lindell  v. 
Benton,  6  Mo.  361 ;  Hubbard  v.  Hamilton 
Bank,  7  Met.  (Mass.)  340. 

1.  Benson  v.  Carr,  73  Me.  76.    See  the 
title  Attorney  and  Client. 

2.  Discontinuance  of  Suit. — Where  the  cred- 
itor in  an  attachment  suit  in  which  a  levy  has 
been  made,  and  whose  claim  was  sufficient  to 
cover  all  the  attached  property,  discontinued 
his  suit,  upon  an  agreement  with  the  debtor 
to  take  all  the  property  in  satisfaction  of  his 
claim,  it  was  held  that  while  his  title  might  be 
good  against  the  debtor,  it  would  not  be  good 
against  subsequent  attaching  creditors  who 
perfected  their  lien  by  judgment  and  execu- 
tion. Brandon  Iron  Co.  v.  Gleason,  24  Vt.  228. 
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The  Submission  of  an  Action  and  all  demands 
between  the  parties  to  referees  dissolves  an 
attachment  of  property  made  in  that  action, 
whether  other  demands  are  in  fact  exhibited 
to  the  referees  or  not.  Mooney  v.  Kavanagh, 
4  Me.  277.  See  also  Bowley  v.  Bowley,  41  Me. 
542- 

Refusal  to  Indemnify  Officer. — In  Cudahy  v. 
Rhinehart,  133  N.  Y.  248,  affirming  60  Hun 
(N.  Y.)  414,  Andrews,  ].,  said  :  "  We  think  it 
is  a  sound  principle  that  where  there  are  sev- 
eral attaching  creditors  of  the  same  property, 
the  title  to  which  is  in  dispute,  and  on  demand 
some  give  indemnity  to  the  sheriff  and  others 
refuse  to  do  so,  the  latter  will  be  precluded 
from  claiming  the  avails  of  the  attached  prop- 
erty, though  their  attachment  may  be  prior 
to  that  of  those  who  give  indemnity.  The 
sheriff  is  bound  to  act  with  openness  and  good 
faith,  and  must  fully  apprise  the  parties  of  the 
facts  of  the  situation,  and  where  this  is  done, 
and  any  creditor  refuses  to  give  indemnity, 
it  would  be  very  inequitable  to  permit  him  to 
stand  by  and  leave  subsequent  attaching  cred- 
itors to  take  the  responsibility  and  light  the 
battle,  and,  in  case  they  are  successful,  take 
the  fruits  of  the  victory."  See  also,  to  like  ef- 
fect, Smith  -■.  Osgood,  46  N.  H.  178. 

Failure  to  Require  Security. — In  Tiernans  v. 
Schley,  2  Leigh  (Va.)  25,  it  was  held  that  if 
the  plaintiff,  in  an  attachment  suit,  waived  the 
statutory  right  to  require  security  from  the 
defendant  upon  his  appearance,  the  attached 
property  would  be  held  to  be  thereby  dis- 
charged. 

Acceptance  of  Deed  of  Trust  from  Debtor  to 
All  Creditors. — In  Rahity  -•.  Stringfellow,  72 
N.  Car.  328,  a  plaintiff  in  an  attachment 
levied  on  the  property  of  the  debtor,  accepted 
a  deed  of  trust  from  such  debtor,  to  all  his 
creditors,  and  signed  an  agreement  providing 
for  the  payment  of  the  debts  of  the  debtor 
pro  rata,  and  it  was  held  that  the  lien  ac- 
quired by  the  levy  of  the  attachment  was 
thereby  released,  and  that  the  creditor  should 
take  his  part  with  the  creditors  secured  in  the 
deed.  See  also  Ryhiner  v.  Ruegger,  19  111. 
App.  156;  Claiborne  v.  Stewart,  4  Baxt. 
(Ten  n.)'  206. 

Consent  to  Assignment. — Under  the  Gen. 
Laws  of  New  Hampshire,  c.  224,  §  34,  an  at- 
tachment is  dissolved  by  the  assent  of  the  plain- 
tiff to  a  valid  assignment  by  the  defendant  of 
his  property  for  the  benefit  of  his  creditors. 
Gathercole  v.  Bedel,  65  N.  II .  211. 

Proof  of  Claim  before  Assignee. — Where  an 
attaching  creditor  presents  his  claim  to  an  as- 
signee for  allowance,  the  presumption  of  law 
is  that  in  thus  presenting  his  claim  without 
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(2)  Abandonment  of  Possession  by  Officer. — Where  the  attaching  officer,  his 
deputy,  or  a  receiptor  or  bailee  appointed  by  him,  abandons  the  possession 
of  the  attached  property,  actually  or  constructively,  the  lien  of  the  attach- 
ment is  dissolved.1    But  if  fraud  or  violence  be  used  in  order  to  cause  such 


reserving  his  rights  under  the  attachment  he 
has  elected  to  abandon  his  attachment  lien, 
and  to  come  in  on  an  equal  footing  with  the 
other  creditors  under  the  deed.  F.  A.  Drew 
Glass  Co.  v.  Baldwin,  27  Mo.  App.  44.  See 
also  Bowley  v.  Bowley,  41  Me.  542. 

But  the  Mere  Joinder  of  an  Attaching  Plaintiff, 
in  a  proceeding  to  have  the  debtor  declared 
insolvent,  has  been  held  not  to  be  an  abandon- 
ment of  the  attachment.  Bertz  v.  Turner, 
102  Cal.  672. 

Levy  of  Execution. — Where  it  was  shown  that 
there  was  no  intention  on  the  part  of  the  at- 
taching creditor  to  abandon  the  lien  acquired 
by  his  attachment,  the  mere  levy  of  an  ex- 
ecution and  its  return  unsatisfied  was  held  not 
to  operate  as  an  abandonment  of  the  attach- 
ment lien.  Merchants'  Nat.  Bank  v.  Green- 
hood,  16  Mont.  395. 

Personal  Judgment. — See  infra,  this  section, 
Judgment  for  Defc?idant — A  Personal  Judg- 
ment for  the  Plaijitiff. 

1.  Officer's  Abandonment  of  Possession — Con- 
neclicut. — Taintor  v.  Williams,  7  Conn.  271. 

Illinois. — Hardin  v.  Sisson,  36  111.  App.  383. 

Louisiana. — Dick  v.  Bailey,  2  La.  Ann.  974, 
46  Am.  Dec.  561 . 

Maine. — Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713  ;  Pillsbury  v.  Small,  19  Me.  435  ; 
Weston  v.  Dorr,  25  Me.  176,  43  Am.  Dec.  259 ; 
Thompson  v.  Baker,  74  Me.  48. 

Massachusetts. — Denny  v.  Warren,  16  Mass. 
420;  Carrington  v.  Smith,  8  Pick.  (Mass.)  419; 
Sanderson  v.  Edwards,  16  Pick.  (Mass.)  144; 
Boynton  v.  Warren,  99  Mass.  172;  Eldridge  v. 
Lancy,  17  Pick.  (Mass.)  352  ;  Baker  v.  Warren, 
6  Gray  (Mass.)  527. 

Missouri. — Russell  v.  Major,  29  Mo.  App. 
167. 

New  Hampshire. — Dunklee  v.  Fales,  5  N. 
H.  527;  Whitney  v.  Farwell,  10  N.  H.  9; 
Chadbourne  v.  Sumner,  16  N.  H.  129,  41  Am. 
Dec.  720;  Hill  v.  Wiggin,  31  N.  H.  292;  Bry- 
ant v.  Osgood,  52  N.  H.  182. 

North  Carolina. — Roberts  z\ Scales,  1  Ired. 
L.  (N.  Car.)  88. 

South  Dakota. — Jones  Lumber,  etc.,  Co. 
v.  Faris  (S.  Dak.  1894),  60  N.  W.  Rep.  403. 

Vermont. — Pomroy  v.  Kingsley,  1  Tyler 
(Vt.)  294. 

See  also  Butterfield  v.  Clemence,  10  Cush. 
(Mass.)  269;  Houston  v.  Blake,  43  N.  H.  115; 
Rhoads  v.  Woods,  41  Barb.  (N.  Y.)  471 ;  Wolf 
v.  Taylor,  68  Tex.  660;  JBeech  v.  Abbott,  6 
Vt.  586. 

Reason  of  Rule. — The  reason  of  the  rule  that 
the  abandonment  of  the  possession  of  attached 
personal  property  effects  a  dissolution  of  the 
attachment  is  that  possession  of  personal 
property  is  the  only  indicium  of  ownership, 
and  suffering  the  debtor  after  the  service  of 
an  attachment  to  retain  the  possession  is 
prima  facie  proof  that  the  attachment  is 
fraudulent  in  respect  to  creditors.  Taintor  v. 
Williams,  7  Conn.  271. 


A  Question  for  the  Jury. — It  is  a  question  of 
fact  whether  the  first  attaching  officer  has 
abandoned  the  attachment,  or  conducted 
himself  so  negligently  as  to  forfeit  his  rights. 
Gordon  v.  jenney,  16  Mass.  465. 

Validity  of  Subsequent  Attachment  of  Property 
Left  with  Owner. — In  Bruce  v.  Holden,  21  Pick. 
(Mass.)  190,  it  was  held  that  where  property 
is  in  the  possession  of  the  owner,  and  there  is 
no  evidence  of  an  attachment  having  been 
levied  upon  it,  it  is  liable  to  be  attached  by 
any  officer  ignorant  of  a  prior  attachment. 

Notice  Ineffective  where  Possession  is  Aban- 
doned.— Where  goods  have  been  attached,  but 
the  officer  has  not  retained  possession  of  them, 
notice  of  the  attachment  will  not  preserve  the 
lien  against  an  attachment  by  another  officer. 
Bagley  v.  White,  4  Pick.  (Mass  )  395,  16  Am. 
Dec.  353. 

But  see  Cooper  v.  Newman,  45  N.  H.  339, 
where  it  was  held  that,  an  officer  having  at- 
tached cattle  of  the  debtor,  and  then  allowed 
them  to  remain  in  the  debtor's  possession, 
upon  an  understanding  between  himself  and 
the  debtor  that  the  attachment  should  still 
subsist,  the  attachment  was  not  thereby  dis- 
solved as  against  the  debtor  or  any  one  having 
notice  of  these  facts. 

Redelivery  of  Property  to  Officer  -after  Aban- 
donment— Lien  Not  Revived. — Where  the  lien 
acquired  by  an  attachment  is  dissolved  by  a 
delivery  of  the  property  attached  to  the 
debtor,  such  lien  does  not  revive  upon  his  re- 
gaining possession  of  it  by  delivery  from  such 
debtor,  though  it  be  delivered  to  him  with  the 
intent  that  it  may  be  appropriated  to  the  pay- 
ment of  the  debt  for  which  it  had  been  at- 
tached. Gower  v.  Stevens,  19  Me.  92,  36 
Am.  Dec.  737. 

Statutes  Allowing  Retention  by  Debtor. — To 
obviate  the  difficulties  in  the  way  of  the  sheriff 
keeping  in  his  actual  possession  personal 
property  which  he  has  attached,  and  which,  by 
reason  of  its  bvtlk  or  other  special  cause,  can- 
not be  immediately  removed,  and  with  the 
further  intent  of  avoiding  the  expense  con- 
nected with  the  keeping  of  live  stock,  statutes 
have  been  passed  in  some  states  making  pro- 
vision for  the  property  being  left  with  the 
debtor  upon  certain  conditions.  Wentworth 
v.  Sawyer,  76  Me.  434;  Woodman  z>.  Trafton, 
7  Me.  178;  Reed  v.  Howard,  2  Met.  (Mass.) 
36;  Arnold  v.  Stevens,  11  Met.  (Mass.)  258; 
Polley  v.  Lenox  Iron  Works,  4  Allen  (Mass.) 
329;  Scovill  v.  Root,  10  Allen  (Mass.)  414; 
Higgins  v.  Drennan,  157  Mass.  384;  Johnson 
v.  Grand  Trunk  R.  Co.,  44  N.  H.  626;  Scott 
v.  Manchester  Print  Works,  44  N.  H.  507. 

Partnership  Effects. — A  valid  lien  as  against 
a  debtor,  who  is  a  member  of  a  partnership, 
may  be  acquired  by  attaching  all  his  interest 
in  the  effects  of  the  firm,  and  summoning  the 
other  partners  as  trustees,  and  such  lien  may 
be  preserved  by  notice  to  the  parties  con- 
cerned, and  such  other  acts  designed  to  give 
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abandonment  the  lien  is  not  destroyed.1 

Use  of  Property  by  Debtor. — The  mere  fact  that  the  debtor  is  allowed  to  use 
property  not  consumable  in  the  use  will  not  be  regarded  as  an  abandonment 
if  the  officer  or  his  agent  has  it  in  his  power  at  all  times  to  take  it  into  actual 
possession.54 

/.  Judgment  for  Defendant, — A  judgment  in  favor  of  the  defendant, 
whether  upon  the  merits,3  or  by  reason  of  the  nonsuit  of  the  plaintiff,4  will 
dissolve  the  attachment. 

Plea  in  Abatement. — A  judgment  for  the  defendant  upon  a  plea  in  abatement 
also  dissolves  an  attachment.6 


notoriety  to  the  attachment,  as  the  nature  of 
the  property  will  admit,  although  possession 
cannot  be  taken  and  the  property  removed  to 
the  exclusion  of  the  other  partners.  Tread- 
well  v.  Brown,  43  N.  H.  290.  See  also  Fel- 
lows v.  Wadsworth,  62  N.  H.  26. 

1.  Fraud  and  Violence. — In  Harriman  v. 
Gray,  108  Mass.  229,  the  court  said :  "  It  cer- 
tainly is  not  necessary,  in  order  to  maintain  a 
lien  by  attachment,  that  a  keeper  should  be  at 
all  times  able  to  resist  fraud  and  violence  in 
retaining  his  actual  possession." 

2.  Use  by  Debtor. — Small  v.  Hutchins,  19  Me. 
255;  Train  v.  Wellington,  12  Mass.  495;  Far- 
rington  v.  Edgerley,  13  Allen  (Mass.)  453. 

In  Young  v.  Walker,  12  N.  H.  502,  limit- 
ing Dunklee  y.  Fales,  5  N.  H.  527,  the  court 
said  :  "  The  mere  fact  then  that  the  property 
is  used  by  the  debtor  would  not  seem  to  be 
enough  to  dissolve  the  attachment,  so  that 
another  officer  could  acquire  a  lien  upon  it, 
particularly  where  he  knew  there  was  a  sub- 
sisting attachment.  The  knowledge  must,  it 
is  true,  extend  beyond  the  fact  that  the  goods 
had  been  once  under  attachment.  What  act, 
what  species  of  possession,  and  what  degree 
of  vigilance  will  constitute  legal  custody,  is 
often  a  question  of  difficulty,  depending  on  a 
variety  of  circumstances,  having  respect  to 
the  nature  and  situation  of  the  property  and 
the  purposes  for  which  custody  and  vigilance 
are  required,  and  especially  to  the  notice  to 
other  officers,  and  persons  having  conflicting 
claims."  See  also  Sanderson  v.  Edwards,  16 
Pick.  (Mass.)  144. 

In  Baldwin  v.  Jackson,  12  Mass.  131,  where 
property  attached  was  put  Into  the  possession 
of  a  boarder  in  the  debtor  s  house,  and  the 
debtor  was  permitted  to  use  it,  but  there  was 
no  design  to  cover  the  property  by  a  pre- 
tended attachment,  it  was  held  that  the  at- 
tachment was  not  dissolved  as  to  a  second 
attaching  creditor,  who  knew  of  the  first  at- 
tachment. 

3.  Judgment  for  Defendant  Dissolves  Attach- 
ment— A.abama. — Sherrod  v.  Davis,  17  Ala. 
312. 

Illinois. — Buchman  v.  Dodds,  6  111.  App. 
25;  Stix  v.  Dodds,  6  111.  App.  27. 

Iozva. — Harger  v.  SpofTord,  44  Iowa  369. 

Massachusetts . — Clap  v.  Bell,  4  Mass.  99; 
Suydam  v.  Huggeford,  23  Pick.  (Mass.)  465. 

Missouri. — State  v.  Beldsmeier,  56  Mo.  226. 

Nevada. — Ranft  -'.  Young,  21  Nev.  401. 

Neiv  Hampshire. — Littlefield  v.  Davis,  62 
N.  H.  492. 

Ne-w  fork. — Blynn  v.  Smith  (Supreme  Ct.), 
4  N.  Y.  Supp.  306. 
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Vermont — Johnson  v.  Edson,  2  Aik.  (Vt.) 
299. 

See  also  Lowenstein  v.  Powell,  68  Miss.  73. 

New  Trial  Pending.— The  fact  that  there  is  a 
new  trial  pending  does  not  keep  an  attach- 
ment in  force  after  a  verdict  in  favor  of  the 
defendant.    Ranft  v.  Yoim",  21  Nev.  401. 

Liability  of  Sheriff  for  Acts  of  Deputy. — In 
Johnson  v.  Edson,  2  Aik  (Vt.)  239,  it  was 
held  that  where  a  sheriff  s  deputy  attached 
personal  chattels  on  an  original  writ,  and 
bailed  them  to  a  receipt  man,  who  converted 
them  to  his  own  use,  the  defendant,  in  the 
action  after  final  judgment  in  his  favor,  might 
maintain  an  action  of  trover  and  conversion 
against  the  sheriff  without  any  previous  de- 
mand of  the  chattels. 

4.  Nonsuit  of  Plaintiff. — Brown  v  Harris,  2 
Greene  (Iowa)  505,  52  Am.  Dec.  535. 

But  where  the  Nonsuit  is  Set  Aside  at  the 
Same  Term  it  has  been  held  in  Connecticut 
that  the  lien  of  the  attachment  is  not  dissolved. 
Hubbell  -».  Kingman,  52  Conn.  17.  But  see 
Brown  v.  Harris,  2  Greene  (Iowa)  505,  52  Am. 
Dec.  535,  where  it  was  held  that  the  setting 
aside  of  a  nonsuit  does  not  revive  the  lien. 
See  also  Harrow  v.  Lyon,  3  Greene  (Iowa) 
157. 

Reinstatement  of  Dismissed  Suit. — Where  an 
attachment  suit  has  been  dismissed,  but  the 
order  of  dismissal  is  subsequently  set  aside, 
the  lien  is  not  lost.  Jaffray  v.  H.  B.  Claflin 
Co.,  119  Mo.  117. 

Where  an  Action  is  Dismissed  by  a  justice  of 
the  peace,  on  account  of  the  nonappearance 
of  the  plaintiff,  it  operates  as  a  dissolution 
of  the  attachment  although  the  case  may  be 
subsequently  reinstated  by  the  justice  and  the 
parties  appear  for  trial.  O'Connor  v.  Blake, 
29  Cal.  312. 

The  Voluntary  Withdrawal  of  a  Suit  brought 
by  a  writ  of  attachment,  if  there  has  been  no 
mistake  or  fraud,  will  of  itself  discharge  the 
attachment  lien,  so  that  it  cannot  be  revived 
in  favor  of  the  attaching  creditor,  as  against 
the  interest  of  third  parties,  although  it  may 
have  been  reinstated  upon  the  docket  during 
the  same  term  at  which  it  was  withdrawn. 
Union  Mig.  Co.  v.  Pitkin,  14  Conn.  174; 
Murphy  v.  Crew,  38  Ga.  139. 

5.  Plea  In  Abatement. —  Ranscher  v.  McEl- 
hinney,  11  Mo.  App.  434. 

Verdict  for  Plaintiff  upon  Plea  in  Abatement  — 
A  final  judgment  for  the  defendant  on  the 
merits  in  any  attachment  suit  necessarily  dis- 
solves the  attachment,  regardless  of  any  judg- 
ment for  the  plaintiff  on  a  plea  in  abatement. 
Boekhoff  v.  Gruner,  47  Mo.  App.  22. 
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The  Reference  of  an  Action  and  of  All  Demands  between  the  Parties  dissolves  an  attach- 
ment.1 

A  Personal  Judgment  for  the  Plaintiff,  unaccompanied  by  an  order  for  the  sale  of 
the  attached  property,  will  in  some  states  effect  a  dissolution.2 

Excessive  Judgment. — If  the  plaintiff  knowingly  and  wilfully  takes  a  judgment 
in  excess  of  what  he  may  legally  claim,  it  will  dissolve  the  attachment  as  to 
subsequent  attaching  creditors.3 

Effect  of  Appeal. — If,  however,  the  plaintiff  perfects  his  appeal  within  the 
required  statutory  time  it  will  have  the  effect  of  preventing  the  dissolution 
of  the  attachment,  which  would  otherwise  be  caused  by  judgment  in  favor  of 
the  defendant.4 


1.  Reference  of  Mutual  Demands. — In  Mill  v. 
Hunnewell,  i  Pick.  (Mass.)  192,  it  was  held 
that  a  reference  of  an  action  and  of  all  de- 
mands (between  the  parties)  dissolves  an  at- 
tachment. This  case  is  sometimes  referred 
to,  to  show  that  a  reference  of  the  cause 
would  destroy  the  lien  of  attachment.  But 
such  is  not  the  case.  This  effect  is  only  when 
the  reference  is  of  all  demands.  Jackson,  J., 
remarks  that  in  order  to  save  an  attachment 
it  is  usual  for  parties  to  enter  into  a  refer- 
ence of  the  action  and  of  all  demands  which 
the  defendant  has  against  the  plaintiff.  This 
is  the  view  taken  of  the  above  case  in  Mooney 
v .  Kavanagh,  4  Me.  277,  where  it  is  put  dis- 
tinctly upon  the  ground  of  the  reference  of 
all  demands;  and  the  court  says  that  if  it  is 
desired  to  avoid  this  effect  the  reference  must 
be  limited  to  the  action,  or  to  that  and  all  de- 
mands of  the  defendant  against  the  plaintiff. 
This  doctrine  had  for  its  base  the  idea  that 
such  a  reference  of  all  demands  (thus  includ- 
ing the  plaintiff's)  is  equivalent  to  filing  a 
count  for  a  new  demand  or  cause  of  action,  as 
in  Willis  v.  Crooker,  1  Pick.  (Mass.)  204;  or 
to  an  increase  of  the  ad  damnum,  as  in  Dan- 
ielson  v.  Andrews,  1  Pick,  (Mass.)  156.  See 
also  the  title  Arbitration  and  Award,  vol. 
2,  p.  569. 

2.  Personal  Judgment. — Lowry  v.  McGee,  75 
Ind.  508;  Smith  v.  Scott,  86  Ind.  346;  Sannes 
v.  Ross,  105  Ind.  558;  U.  S.  Mortgage  Co.  v. 
Henderson,  111  Ind.  24;  Wright  D.  Manns, 
in  Ind.  422. 

Order  of  Sale  Necessary  to  Preserve  Attach- 
ment Lien. — In  order  that  the  lien  created  by 
the  issuance  of  an  attachment  may  exist  and 
have  any  force  or  effect  after  judgment  has 
been  rendered  in  the  cause,  in  aid  of  which  it 
is  issued,  there  must  be  a  special  judgment 
or  order  of  sale  of  the  property  attached,  and 
a  special  execution.  Lowry  v.  McGee,  75 
Ind.  508. 

Part  of  Attached  Land  Ordered  Sold.  —  In 

Thomas  v.  Johnson,  137  Ind.  244,  it  was  held 
that  where  a  personal  judgment  for  the  plain- 
tiff is  followed  by  an  order  of  sale  of  part 
only  of  the  land  attached,  the  remainder  is 
thereby  released. 

In  Illinois  a  distinction  is  drawn  between 
attachment  proceedings  commenced  before  a 
justice  of  the  peace  and  those  commenced  and 
prosecuted  in  a  court  of  record,  as  to  whether 
a  personal  judgment  will  have  the  effect  of 
dissolving  the  lien.  These  decisions  are 
founded  upon  the  statutory  enactments  of  the 


state.  Wasson  v.  Cone,  86  111.  46;  Hogue  v. 
Corbit,  156  111.  548,  47  Am.  St.  Rep.  232. 

3.  Judgment  for  Excessive  Amount. — In  Page 

v .  Jewett,  46  N.  H.  441,  there  were  several 
suits  pending  against  the  same  person,  whose 
property  was  attached  upon  them  all ;  the 
first  attaching  creditor  intentionally  took 
judgment,  by  agreement  with  his  debtor,  on 
claims  which  were  not  recoverable  under  any 
count  in  his  declarations,  and  it  was  held  that 
this  would  dissolve  his  attachment  as  against 
the  subsequent  attaching  creditors. 

Inadvertent  Mistake — Subsequent  Correction. 
— In  Felton  v.  Wadsworth,  7  Cush.  (Mass.) 
587,  it  was  held  that  an  attachment  was  not 
dissolved  as  against  subsequent  attaching  cred- 
itors, by  reason  of  the  fact  that  a  judgment 
was  taken  by  the  plaintiff's  attorney,  inadvert- 
ently and  without  the  knowledge  of  the  plain- 
tiff, for  too  large  a  sum,  when  the  attorney,  on 
discovering  the  mistake,  went  to  the  sheriff, 
and  gave  him  instructions  as  to  the  levying  of 
execution. 

4.  Appeals — United  States. — Meloy  v.  Or- 
ton,  42  Fed.  Rep.  513. 

Alabama. — Sherrod  v.  Davis,  17  Ala.  312. 

California. — Riley  v.  Nance,  97  Cal.  203. 

lozva. — Danforth  v.  Carter,  4  Iowa  230; 
Ryan  v.  Heenan,  76  Iowa  589;  McCormick 
Harvesting  Mach.  Co.  v.  Jacobson,  77  Iowa 
582  ;  Farwell  v.  Tiffany,  82  Iowa  405  ;  Munn  v. 
Shannon,  86  Iowa  363.  See  also  Danforth  v. 
Rupert,  11  Iowa  547. 

Alaryland. — Higgins  v.  Grace,  59  Md.  365. 

Massachusetts. — Suydam  v.  Huggeford,  23 
Pick.  (Mass.)  465. 

Mississippi . — Lowenstein  v.  Powell,  68 
Miss.  73. 

Nebraska. — McDonald  v.  Bowman,  40  Neb. 
269.  See  also  Adams  County  Bank  v.  Morgan, 
26  Neb.  148. 

New  Tork. — Wright  v.  Rowland,  4  Abb. 
App.  Dec.  (N.  Y.)  649. 

See  also  Ryan  v.  Maxey,  14  Mont.  81. 

Failure  of  Appellant  to  File  Supersedeas  Bond. 
— Although  the  appellant  (the  plaintiff  in  the 
court  below)  fails  to  file  a  supersedeas  bond 
upon  an  appeal  from  a  judgment  dissolving 
the  attachment,  it  has  been  held  that  he  does 
not  thereby  lose  his  lien.  Harrison  r.  Trader, 
29  Ark.  85. 

Lien  of  Prior  Attaching  Creditor. — Two  at- 
tachments against  an  absconding  debtor  were 
levied  on  the  same  property.  The  first  levied 
was  quashed  by  the  County  Court,  but  upon  ap- 
peal this  judgment  was  reversed.  Pending  the 
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ATTACHMENT. 


What  will  Effect  Dissolution. 


g.  Issue  and  Levy  on  Sunday. — If  it  appears  on  the  face  of  the  writ 
that  an  attachment  has  been  issued  and  levied  on  Sunday,  the  court  will 
dissolve  it,  unless  it  is  necessary  to  sanction  it  in  order  to  prevent  a  failure  of 
justice,  as  in  cases  where  a  debtor  is  about  to  abscond,  or  about  to  send  his 
property  out  of  the  state.1 

h.  Failure  to  Sell  within  Statutory  Time. — Where  an  attachment 
is  issued  on  mesne  process,  and  final  judgment  is  subsequently  rendered  in 
favor  of  the  plaintiff,  the  lien  of  the  attachment  will  be  dissolved  if  the  officer 
fails  to  sell  the  property  according  to  the  provisions  of  the  statute.2 


appeal  an  order  was  made  in  the  second  attach- 
ment case  for  a  sale  of  the  property,  and  it  was 
sold  and  the  proceeds  were  paid  over  to  the 
creditor  in  the  second  attachment.  An  action 
for  money  had  and  received  will  lie  by  the 
first  attaching  creditor  against  the  creditor 
in  the  second  attachment  for  the  proceeds  of 
the  sale.  Caperton  v.  M'Corkle,  5  Gratt. 
(Va.)  177. 

Duty  of  Officer  upon  Dissolution. — Upon  the 
dissolution  of  an  attachment  the  officer  is  not 
bound  to  retain  the  property,  so  as  to  enable 
the  plaintiff  to  appeal  from  the  order  dissolv- 
ing it,  and  give  a  stay  bond.  Ryan  Drug  Co. 
v.  Peacock,  40  Minn.  470. 

Claims  of  Third  Parties  Pending  Appeal. — In 
Bowe  v.  Wilkins,  1  How.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  21,  it  was  held  that  the  vacating  of  an 
attachment  for  an  irregularity  did  not  entitle 
third  persons,  who  had  claimed  the  property 
and  demanded  it  of  the  sheriff,  to  receive  it, 
especially  where  an  appeal  from  the  order  of 
vacation  was  pending. 

Intervening  Rights  of  Third  Parties. — Where  a 
trial  in  the  lower  court  upon  the  merits  re- 
sulted in  a  judgment  for  the  defendant,  a  re- 
versal of  such  judgment  on  appeal  was  held 
not  to  revive  the  lien  of  the  attaching  creditor, 
as  against  an  intermediate  purchaser  of  the 
property,  in  the  absence  of  any  order  of  court 
or  judge  staying  or  suspending  the  full  force 
and  effect  of  the  judgment  of  the  lower  court 
pending  proceedings  in  the  appellate  court. 
Miller  v.  Dixon,  2  Kan.  App.  445. 

California  Doctrine — Rights  of  Defendant  Pend- 
ing Appeal. — Under  section  553  of  the  Califor- 
nia Code  of  Civil  Procedure  it  has  been  held 
that  where  judgment  has  been  given  in  favor 
of  the  defendant  he  may,  pending  an  appeal  by 
the  plaintiff,  make  any  disposition  of  the  prop- 
erty which  he  could  have  made  before  it  was 
attached,  with  like  force  and  effect.  Loveland 
v.  Alvord  Consol.  Quartz  Min.  Co.,  76  Cal. 
562.    See  also  Becker  v.  Steele,  41  Kan.  173. 

Appeal  hy  Defendant — Effect  of  Appeal  Bond. 
— In  Otis  v.  Warren,  16  Mass.  53,  it  was  held 
that  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  Supreme  Court  of 
Massachusetts  releases  an  attachment.  This 
was  based  upon  the  ground  that  the  law  re- 
quires that  security  be  given,  which,  says  the 
court,  "is  a  substitute  for  any  which  before 
existed."  To  like  effect  see  also  St.  Joseph, 
etc.,  R.  Co.  7'.  Casey,  14  Kan.  504;  Bushey  v. 
Raths,  45  Mich.  181";  Vanderhoof  v.  Prender- 
gast,  94  Mich.  18.  But  see  Collins  v.  Burns,  16 
Colo.  7. 

1.  Issuance  of  Attachment  on  Sunday. — Mat- 


thews v.  Ansley,  31  Ala.  20;  Cotton  v.  Huey, 
4  Ala.  56. 

Liability  of  Plaintiff  and  Officers. — In  Thomas 
v.  Hinsdale,  78  111.  259,  the  plaintiff  went  be- 
fore a  justice  of  the  peace  on  Sunday  and 
made  an  affidavit,  upon  which  a  writ  of  attach- 
ment was  issued  by  the  justice,  who  appointed 
a  constable  to  execute  it,  and  the  latter,  under 
the  authority  of  the  writ,  seized  and  carried 
away  the  goods  of  the  defendant.  The  de- 
fendant appeared  before  the  justice,  and  se- 
cured a  change  of  venue,  but  further  than 
this  did  not  defend  the  attachment  suit.  He 
brought,  however,  an  action  of  trespass  against 
the  plaintiff  in  the  attachment  suit,  the  jvistice 
who  issued  the  writ,  and  the  constable  who 
served  it,  and  it  was  held  that  they  were  all  lia- 
ble, the  right  to  bring  the  action  for  trespass 
not  having  been  waived  by  the  appearance  of 
the  defendant  and  his  securing  a  change  of 
venue.    See  also  Morris  v.  Shew,  29  Kan.  661. 

Requisites  of  Affidavit. — In  Missouri,  under 

1054  and  4039  of  the  Rev.  Stat,  of  1879,  it  has 
been  held  that  in  order  to  warrant  the  issuance 
and  service  of  a  writ  of  attachment  on  Sunday 
the  affidavit  must  state,  as  is  required  in  those 
sections,  that  "  the  debtor  is  about  fraudu- 
lently to  secrete  or  remove  his  effects."  Up- 
dyke  v.  Wheeler,  37  Mo.  App.  680.  See  also 
Pearson  v.  The  Alsalfa,  44  Fed.  Rep.  358. 

Service  begun  before  Prohibited  Time — Stat- 
ute Construed. — Under  the  Vermont  statute, 
which  prohibits  the  service  of  process  be- 
tween the  setting  of  the  sun  on  Saturday  and 
midnight  on  Sunday,  it  has  been  held  that  if 
the  service  be  begun  before  sunset  on  Satur- 
day evening  it  may  be  completed  afterwards, 
the  statute  referring  merely  to  the  commence- 
ment of  the  service.  Fifield  v.  Wooster,  21 
Vt.  215. 

Filing  and  Delivery  of  Writ  after  Sunset — 
Statute  Construed. — Under  the  Rev.  Stat,  of 
Massachusetts,  c.  50,  §  4,  it  has  been  held  that 
a  writ  of  attachment,  filed  and  delivered  to  the 
officer  after  sunset  on  Sunday,  is  not,  for  that 
reason,  void,  the  regulations  respecting  the 
due  observation  of  Sunday  being  restricted  in 
their  operations  to  the  time  between  midnight 
preceding  and  the  sunsctting  of  that  day. 
Johnson  v.  Day,  17  Pick.  (Mass.)  106. 

2.  Aiken  v.  Medex,  15  Me.  i57;Croswell 
v.  Tufts,  76  Me.  295. 

In  Hackett  v.  Pickering,  5  N.  H.  19,  it  was 
held  that  an  attachment  for  goods  is  not  ipso 
facto  dissolved  by  the  lapse  of  thirty  days  after 
the  term  when  the  defendant  was  defaulted, 
though  no  continuance  was  ordered.  The 
court  might,  in  its  discretion,  have  the  cause 
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A  TTA  CHMENT. 


Effect  of  Dissolution. 


t.  R]  PEAL  OF  STATUTE. — Where  a  statute  providing  for  attachments  is 
repealed  during  the  pendency  of  a  suit,  without  any  reservation  or  other  saving 
clause,  it  seems  that  the  attachment  is  thereby  dissolved.1 

2.  Effect  of  Dissolution — a.  With  Respect  to  Action  wherein  Issued. 
—In  considering  the  effect  of  the  dissolution  of  an  attachment  upon  the  action 
wherein  it  issues,  a  distinction  must  be  drawn  between  actions  where  the 
attachment  is  a  prerequisite  to  the  jurisdiction  of  the  court  and  those  cases 
where  the  defendant  has  been  summoned,  or  has  appeared  and  pleaded  to  the 
action,  in  which  event  the  attachment  is  a  mere  ancillary  remedy,  resorted  to 
by  the  plaintiff  to  secure  such  judgment  as  he  may  obtain.  In  the  former  case 
the  action  falls  with  the  attachment ; 2  in  the  latter,  the  action  proceeds  in 
personam  as  if  no  attachment  had  issued.3 

b.  With  Respect  to  Lien  upon  Property. — The  effect  of  the  dissolu- 
tion of  an  attachment,  with  respect  to  the  lien  acquired  by  its  levy,  is  to  destroy 
the  lien,  and  give  to  the  defendant,  or  whomsoever  may  own  the  property,  the 
right  to  have  it  returned,  free  of  all  expenses  incurred  by  reason  of  its  seizure.4 


brought  forward  at  the  next  term,  in  order  to 
save  the  attachment.  See  also  Rowe  v.  Page, 
54  N.  H.  190;  Nihan  -■.  Knight,  56  N.  H.  167. 

1.  Effect  of  Repeal. — Where  a  writ  of  foreign 
attachment  was  issued,  but  during  the  pend- 
ency of  the  case  the  act  authorizing  such  at- 
tachment was  repealed,  and  there  was  no 
clause  in  the  repealing  act  providing  for  pend- 
ing suits,  it  was  held  that  the  attachment  suit 
was  at  an  end  upon  the  repealing  act  taking 
effect,  and  that  proceedings  in  such  suits  after 
the  repealing  of  the  act  were  coram  non  judicc 
and  void.  Stephenson  v.  Doe,  8  Blackf. 
(Ind.)  508,  46  Am.  Dec.  489.  See  also  the 
title  Statutes. 

2.  Where  Attachment  Is  the  Foundation  of 
Action — Georgia. — Ouzts  v.  Seabrook,  47  Ga. 
359- 

Indiana. — Schoppenhast  v.  Bollman,  21 
Ind.  280. 

Kansas. — Pierce  v.  Myers,  28  Kan.  364; 
Voorhis  v.  Michaelis,  45  Kan.  255. 

Louisiana. — Watson  v.  Simpson,  15  La.  Ann. 
;o9. 

New  Jersey. — Kennedy  v.  Chumar,  26  N. 
[.  L.  305. 

Texas. — Moore  v.  Corley  (Tex.  App.  1890), 
[6  S.  W.  Rep.  787. 

Virginia. — Wingo  v.  Purdy,  87  Va.  472. 

Wisconsin. — Morrison  v.  Ream,  1  Pin. 
[Wis.)  244;  Gowan  v.  Hanson,  55  Wis.  341. 

3.  Ancillary  to  Action — Georgia. — Reynolds 
V.  Jordan,  19  Ga.  436;  Camp  Cahn,  53  Ga. 
558. 

Illinois. — Boggs  v.  BindskofT,  23  111.  66; 
Schulenberg  v.  Farwell,  84  111.  400. 

Kansas. — Bundrem  v.  Denn,  25  Kan.  430; 
Stapleton  v.  Orr,  43  Kan.  170. 

Michigan. — The  same  doctrine  was  laid 
down  in  an  earlier  Michigan  case,  but  was 
Subsequently  expressly  repudiated.  See  Hills 
v.  Moore,  40  Mich.  210,  overruled  in  Borland 
v.  Kingsbury,  65  Mich.  59. 

Mississippi. — Lawrence  v.  Featherston,  10 
Smed.  &  M.  (Miss.)  346;  Philips  v.  Mines,  33 
Miss.  163;  Bishop  v.  Fennerty,  46  Miss.  570; 
Holman  v.  Fisher,  49  Miss.  472;  Bates  v. 
Crow,  57  Miss.  676.  See  also  Lewenthall 
v.  Mississippi  Mills,  55  Miss.  101. 


Pennsylvania.  —  Bayersdorfer  v.  Hart,  13 
Phila.  (Pa.)  192. 

South  Carolina. — Light  v.  Isear,  28  S.  Car. 
440. 

Texas. — Focke  v.  Hardeman,  67  Tex.  173. 

4.  Effect  upon  Lien — Alabama. — Sherrod  v. 
Davis,  17  Ala.  312. 

Arkansas. — Delano  -'.  Kennedy,  5  Ark.  459; 
Jackman  v.  Anderson,  33  Ark.  414. 

Iowa. — Currens  v.  Ratcliffe,  9  Iowa  309; 
Harrow  v.  Lyon,  3  Greene  (Iowa)  157. 

Minnesota. — Ryan  Drug  Co.  v.  Peacock,  40 
Minn.  470. 

Missouri. — Snead  v.  Wegman,  27  Mo.  176. 

Nebraska. — McReadyr.  Rogers,  1  Neb.  124, 
93  Am.  Dec.  333. 

New  York. — Moore  -'.  Somerindvke,  1  Hilt. 
(N.  Y.)  199. 

Texas. — Levy  v.  McDowell,  45  Tex.  220; 
Hamilton  v.  Kilpatrick  (Tex.  Civ.  App.  189O, 
29  S.  W.  Rep.  819. 

Vermont. — Felker  v.  Emerson,  17  Vt.  101. 

Wisconsin. — Clark  v.  Lamoreux,  70  Wis. 
508;  Morawitz  v.  Wolf,  70  Wis.  515. 

What  Amounts  to  a  Sufficient  Return. — In 
Rhode  Island  it  has  been  held  that  where  the 
defendant  has  given  the  statutory  bond  to 
obtain  control  of  property  that  has  been  at- 
tached it  is  not  necessary  for  the  officer  to 
return  the  property  to  the  place  from  which 
he  removed  it.  The  court  said  :  "  The  stat- 
ute only  says  he  shall '  surrender  '  them.  To 
surrender  means  to  relinquish,  or  give  up,  and 
it  means  nothing  more,  unless  the  meaning  is 
extended  by  construction.  We  do  not  see 
any  reason  for  extending  it;  for  the  right  to 
give  the  bond  is  a  privilege  accorded  to  the  de- 
fendant, which  he  is  at  liberty  either  to  accept 
or  refuse,  but  which,  if  he  does  accept,  he 
must  accept  cum  onere."  Clark  v.  Wilson,  14 
R.  I.  13. 

Notice   of  Relinquishment  by   Sheriff.  —  In 

Becker  v.  Bailies,  44  Conn.  167,  it  was  held 
that  a  mere  notice  by  the  officer  to  the  defend- 
ant that  he  relinquished  the  attachment  did 
not  amount  to  a  return  of  the  property,  nor 
to  an  unequivocal  offer  to  return  it. 

Discharge  of  Part  of  Attached  Property. — In 
Moses  v.  Arnold,  43  Iowa  187,  22  Am.  Rep. 
4  Volume  III. 


Liability  in  Tort  of 
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Attachment  Plaintiff. 


Where  the  Property  has  been  Purchased  by  a  Third  Party  the  officer  is  not  liable  to 
the  purchaser  for  failure  to  deliver  it  to  him,  unless  he  has  been  duly  notified 
of  the  transfer.1 

No  Liability  Attaches  to  the  Plaintiff  for  the  undue  detention  of  property  by  the 
officer.2 

XIV.  Liability  in  Tort  of  Attachment  Plaintiff— 1.  Malicious  Attachment. 
— It  is  well  settled  that  an  action  may  be  maintained  against  the  attaching 
plaintiff  for  any  malicious  attachment.3  A  malicious  attachment  is  in  the 
nature  of  a  malicious  prosecution,  and  is  governed  by  essentially  the  same 
rules.4  A  complete  discussion  of  this  question  will  therefore  be  found  else- 
where in  this  work.5 

2.  Attachment  Wrongful  but  Not  Malicious — a.  Suing  Out  of  Writ 
WITHOUT  JUST  CAUSE. — In  a  few  jurisdictions  it  is  maintained  that  to  give 
an  attachment  defendant  a  right  of  action  for  the  wrongful  suing  out  of  an  at- 
tachment, independently  of  statute  and  not  under  the  attachment  bond,  proof 
of  malice  is  necessary.6    But  the  more  prevalent  rule  is  that  the  attachment 


239,  an  attachment  was  issued  upon  a  petition 
which  set  forth  causes  of  action,  both  in  tort 
and  in  contract.  The  defendants  moved  to 
dissolv;  the  attachment  altogether,  on  the 
ground  that  the  causes  of  action  alleged  in 
the  petition  were  not  founded  upon  contract; 
but  it  was  held  that  if  it  was  practicable  to 
separate  the  property,  only  so  much  of  it 
should  be  discharged  as  could  not  be  properly 
held  by  the  officer.  See  also  Gross  v.  Gold- 
smith, 4  Mackey  (D.  C.)  126. 

Surplus  after  Satisfaction  and  Judgment. — 
After  a  judgment  against  him  has  been  ob- 
tained in  an  attachment  suit,  a  defendant  is 
entitled  to  have  the  residue  of  the  full  value 
of  his  property  returned  to  himself.  Bissell 
v.  Huntington,  2  N.  H.  142. 

Compromise  of  Suit — Notice  to  Sheriff. — A 
sheriff,  having  received  a  writ  of  foreign  at- 
tachment issued  according  to  the  laws  of  New 
Jersey,  proceeded  to  levy  the  same  on  the 
property  of  the  defendant  in  the  attachment. 
After  the  attachment  was  issued  the  plaintiff 
took  the  promissory  notes  of  the  defendant 
for  his  debt  payable  at  a  future  time,  but  no 
notice  of  this  adjustment  of  the  claim  of  the 
plaintiff  was  given  to  the  sheriff,  nor  was  the 
suit  on  which  the  attachment  issued  discon- 
tinued. The  defendant  brought  replevin  for 
the  property  attached,  the  sheriff  having  re- 
fused to  redeliver  it.  and  it  was  held  that  the 
sheriff  was  not  responsible  for  levying  the  at- 
tachment for  the  debt  so  satisfied,  or  for 
refusing  to  redeliver  the  property  attached. 
Livingston  v.  Smith,  5  Pet.  (U.  S.)  89. 

Levy  of  Intervening  Execution  upon  Property 
In  the  Hands  of  the  Sheriff. — Upon  the  dissolu- 
tion of  an  attachment  the  proceeds  of  a  sale 
of  the  attached  property,  in  the  hands  of  the 
sheriff,  are  not  in  the  custody  of  the  law  in 
such  a  sense  as  to  preclude  him  from  applying 
them  upon  an  execution  against  the  property 
of  the  same  defendant,  issued  to  and  received 
by  such  sheriff  after  the  receipt  of  such  money. 
Evans  ^.Virgin,  72  Wis.  423,  7  Am.  St.  Rep.  870. 

When  Officer  may  Retain  Property  until  His 
Fees  are  Paid. — In  Lawlor  v.  Magnolia  Metal 
Co.,  2  N.  Y.  App.  Div.  552.  it  was  held  that 
although  the  Code  of  Civ.  Pro.,  §  709,  is  un- 


constitutional in  so  far  as  it  provides  for  the 
retention  of  property  by  the  sheriff  for  the 
payment  of  his  fees  when  an  attachment  may 
be  vacated,  yet,  where  the  attachment  is  dis- 
charged by  defendant's  giving  an  undertaking, 
he  may  do  so. 

Restoration  of  Lien  upon  Reversal  of  Order 
Vacating  Attachment. — The  lien  of  the  attach- 
ment will  be  restored  by  the  reversal  of  the 
order  vacating  the  attachment.  Pach  v.  Gil- 
bert, 17  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.) 
399)  affirmed  18  Civ.  Pro.  Rep.  (Buffalo  Super. 
Ct.)  262,  124  N.  Y.  6t2. 

But  such  restoration  of  the  lien,  after  the  at- 
tachment has  been  once  vacated,  cannot  affect 
the  intervening  rights  of  third  parties.  Pach 
v.  Orr,  15  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.) 
176. 

1.  Notice  to  Officer  of  Change  of  Ownership. — 

Where,  pending  an  attachment  which  was 
subsequently  dismissed,  the  defendant  sold  the 
property,  and  the  officer  was  notified  of  that 
fact,  it  was  his  duty  to  turn  the  property  over 
to  the  true  owners,  and,  having  returned  it  to 
the  defendant,  he  was  held  to  be  liable  to  the 
vendee.    State  v.  Fitzpatrick,  64  Mo.  1S5. 

2.  Blanchard  v.  Brow  n,  42  Mich.  46. 

3.  Action  Maintainable  for  Malicious  Attach- 
ment.— Donnell  v.  Jones,  13  Ala.  490;  Senecal 
v.  Smith,  9  Rob.  (La.)  418. 

4.  Malicious  Attachment  in  the  Nature  of  a  Ma- 
licious Prosecution. — Drake  on  Attachment,  $ 
629;  Wilcox  v.  McKenzie,  75  Ga.  73  ;  Seneca) 
v.  Smith,  9  Rob.  (La.)  418;  LeClear  v.  Per- 
kins, 103  Mich.  131 ;  Pixley  v.  Reed,  26  Minn. 
80;  Jones  Fruin,  26  Neb.  76;  Ashland 
County  v.  Stahl,  48  Wis.  593. 

6.  See  the  title  Malicious  Prosecution. 

6.  Wrongful  Suing  Out  of  Writ. — Rule  of  Lia- 
bility in  Some  Jurisdictions. — McKellar  v. 
Couch,  34  Ala.  336;  City  Nat.  Bank  v.  Jef- 
fries, 73  Ala.  183;  Code  of  Alabama  1886,  vol. 
1,  §  2999;  Tallant  v.  Burlington  Gas-Light  Co., 
36  Iowa  262;  Frantz  v.  Hanford,87  Iowa  469; 
Veiths  v.  Hagge,  8  Iowa  163;  McFadden  v, 
Whitney,  51  N.  J.  L.  391.  Compare  Kirksey 
v.  Jones,  7  Ala.  622;  Gilmer  v.  Wier,  8  Ala. 
72;  Seav  v.  Greenwood,  21  Ala.  491;  Marger 
v.  Spofford,  46  Iowa  11. 
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defendant  has  a  right  of  action  not  based  upon  the  bond,  but  sounding 
in  tort  for  an  attachment  merely  wrongful.1  And  the  same  rule  applies  where 
the  ground  on  which  the  attachment  is  sued  out  is  found  to  be  false  in  part, 
as  w  here  the  ground  was  that  a  large  sum  of  money  sued  for  was  obtained  by 
false  pretenses,  when  in  fact  only  a  part  of  the  sum  sued  for  was  so  obtained.2 

b.  Wrongful  Levy  where  Ground  for  Attachment  Exists. — More- 
over, though  the  ground  for  attachment  existed,  still  if  the  levy  was  unlawful 
the  attachment  plaintiff  is  liable  for  whatever  damage  he  may  have  occa- 
sioned.3 He  will  be  thus  liable  to  the  defendant  where  levy  is  made  under  a 
process  which  was  void  at  the  time  of  its  issuance  for  want  of  jurisdiction,  in 
consequence  of  noncompliance  with  the  statutory  requirements,4  or  which 
becomes  so  by  the  subsequent  neglect  on  the  part  of  the  attachment  plaintiff 
of  some  statutory  duty  imposed  upon  him.5 

C,  WRONGFUL  ACTS  OF  OFFICER — Acting  under  Invalid  Process. — Where  the 
process  of  attachment  is  irregular,  unauthorized,  or  void,  a  levy  made  by  an 
officer  renders  the  party  suing  out  the  process  a  trespasser,  since  in  that  case 
the  former  becomes  the  agent  of  the  latter.® 

Acting  under  Valid  Process. — On  the  other  hand,  where  the  process  is  valid,  the 
attachment  plaintiff  will  not  be  liable  for  the  wrongful  conduct  of  the  officer 


1.  Prevailing  Rule. — McLaughlin  v.  Davis, 
14  Kan.  168;  Connelly  v.  Woods,  31  Kan. 
359;  Steinhardt  v.  Leman,  41  La.  Ann.  835; 
Fry  v.  Estes,  52  Mo.  App.  1 ;  Sanders  v. 
Hughes,  2  Brev.  (S.  Car.)  495;  Renkert  v. 
Elliott,  11  Lea  (Tenn.)  231;;  Smith  v.  Story, 
4  Humph.  (Tenn.)  169;  Half  v.  Curtis,  68 
Tex.  640;  Decatur  First  Nat.  Bank  v.  Houts, 
85  Tex.  69;  Loomis  v.  Stuart  (Tex.  Civ. 
App.  1893),  24  S.  W.  Rep.  1078. 

C.  commenced  an  action  against  W.  on  a 
promissory  note  which  was  not  due,  and 
which  showed  upon  its  face  that  it  was  not 
due.  C,  however,  filed  an  affidavit  for  an 
order  of  attachment,  in  which  affidavit  he 
stated,  among  other  things,  that  the  note  was 
due,  and  an  order  of  attachment  was  issued. 
Everything  was  regular,  except  that  the  note 
was  not  due.  It  was  held  that  the  plaintiff, 
C,  was  liable  for  damages  resulting  from  the 
issuance  of  the  order  of  attachment.  Con- 
nelly v.  Woods,  31  Kan.  359. 

In  an  action  under  statute  in  Kentucky  it 
has  been  held  that  the  plaintiff  is  allowed  to 
^recover  damages  for  the  wrongful  seizure  of 
property  under  an  attachment,  and  such  as 
result  directly  from  such  seizure,  upon  proof 
that  the  attachment  was  obtained  without 
good  cause ;  and  that  it  is  not  necessary  for  the 
maintenance  of  such  action  that  malice  or  want 
of  probable  cause  be  shown.  Mitchell  v.  Mat- 
tinglv,  1  Mete.  (Ky.)  237. 

Failure  of  Attaching  Plaintiff  in  Suit  as  Evi- 
dence of  Wrongful  Attachment. — In  Smith  v. 
Story,  4  Humph.  (Tenn.)  173,  it  was  held  that 
failure  in  the  prosecution  of  an  attachment 
suit  does  not  per  se  put  the  plaintiff  in  the 
wrong,  and  subject  him  to  a  suit  for  damages 
for  wrongfully  suing  out  such  attachment, 
and  that  the  principles  of  the  common  law  on 
the  subject  of  actions  for  malicious  suits  must 
apply,  modified  by  the  nature  of  the  case. 

But  in  Kennedy  v.  Meacham,  18  Fed.  Rep. 
312,  it  was  held  that  in  Tennessee  the  failure 
of  the  plaintiff  to  sustain  an  attachment  suit 


conclusively  entitles  the  defendant  to  his  ac- 
tual damages. 

2.  Ground  of  Attachment  Partly  False. — Stiff 

v.  Fisher,  85  Tex.  556.  In  this  case  Stayton, 
C.  J.,  said:  "  The  wrong  inflicted,  when  an  at- 
tachment is  sued  out  and  levied  for  a  sum 
greater  than  the  law  permits,  differs  only  in 
degree  from  the  wrong  inflicted  when  the  proc- 
ess is  sued  out  and  levied  without  any  sum 
whatever  being  due  to  the  plaintiff,  or  where 
no  grounds  whatever  exist  for  the  use  of  the 
process." 

3.  Attaching  Plaintiff  Liable  for  Wrongful  Levy. 

— Deyo  v.  Jennison,  10  Allen  (Mass.)  410; 
Wehle  v.  Butler,  35  N.  Y.  Super.  Ct.  I,  affirmed 
in  61  N.  Y.  245;  McNeil  v.  Moore,  7  Tex. 
Civ.  App.  536. 

4.  LiabUity  for  Levy  under  Writ  Void  at  Time 
of  Issuance. — Thus,  where  no  bond  was  exe- 
cuted in  conformity  with  the  provisions  of  the 
statute,  it  was  held  that  there  was  want  of 
jurisdiction  on  the  part  of  the  justice  issuing 
the  attachment,  and  hence  the  attachment 
plaintiff  was  liable  in  an  action  for  damages. 
Kelly  v.  Archer,  48  Barb.  (N.  Y.)  68.  See 
also  Patrick  v.  Solinger,  9  Daly  (N.  Y.)  149. 

If  a  creditor  causes  the  goods  of  his  debtor 
to  be  seized  by  virtue  of  a  writ  of  attachment, 
issued  out  of  a  court  which  has  no  jurisdiction, 
it  has  been  held  that  he  becomes  a  trespasser 
ab  initio,  and  is  liable  for  damages.  McFad- 
den  v.  Whitney,  51  N.  J.  L.  391. 

6.  Liability  for  Levy  under  Writ  Becoming 
Void  after  Issuance. — Thus,  where  summons 
was  not  served  on  the  defendant  in  an  action 
within  the  time  required  by  statute,  it  was 
held  that  the  court  lost  jurisdiction,  and  the 
attachment  was  rendered  unauthorized  and 
void  from  the  beginning,  and  the  attachment 
plaintiff  might  be  held  liable  for  the  wrongful 
levy  under  it.  Ruser  v.  Union  Distilling  Co., 
7  Misc.  Rep.  (N.  Y.  C.  PI.)  396. 

6.  Stetson  v.  Goldsmith,  30  Ala.  602;  Hall 
v.  Waterbury,  5  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
374- 
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under  it,1  unless  he  counsels  2  or  consents  to  the  very  act  which  constitutes 
the  illegality  or  wrong,3  or,  knowing  that  the  proceedings  of  the  officer  were 
irregular,  receives  the  benefit  derived  therefrom.4 

d.  Measure  of  Damages — compensatory  Damages. — Compensation  is  the 
measure  of  damages  for  a  merely  wrongful  attachment.5  But  before  a  recov- 
ery can  be  had  for  actual  damages  it  must  be  shown  by  affirmative  proof  to 
what  extent  injury  has  been  sustained,6  and  that  the  damages  were  the  natural 
and  probable  result  of  the  alleged  wrongful  act.7 


1.  Liability  for  Wrongful  Act  of  Officer  Acting 
under  Valid  Process. — Butler  v.  Borders,  6 
Blackf.  (Ind.)  161 ;  Michels  v.  Stork,  44  Mich. 
2.  See  also  Corner  v.  Mackintosh,  48  Md. 
375.  CompareH&ynes  t'.Knowles,  36  Mich.  407. 

Thus,  although  a  writ  of  attachment  be 
levied  on  goods  which  do  not  belong  to  the 
defendant,  the  plaintiff  in  attachment,  having 
taken  no  part  in  the  levy,  is  not  liable  for  the 
conduct  of  the  officer  who  made  it.  Butler  v. 
Borders, 6Blackf.  (Ind.)  160.  Compare  Comly 
v.  Fisher,  Taney's  Dec.  (U.  S.)  121. 

2.  Where  Wrongful  Act  is  Done  under  Direc- 
tion of  Attaching  Plaintiff. — Where  the  wrong- 
ful levy  is  at  the  instance  of  the  attachment 
plaintiff,  and  by  his  direction,  he  will  thereby 
become  a  trespasser,  on  the  principle  that  all 
who  procure  a  trespass  to  be  done  are  tres- 
passers themselves,  and  the  officer  will  be 
supposed, not  to  have  taken  the  goods  merely 
under  the  authority  of  the  writ,  but  as  the 
servant  of  the  attachment  plaintiff.  Corner  v. 
Mackintosh,  48  Md.  374;  Chapin  v.  Fitzger- 
ald (Supreme  Ct.),  5  N.  Y.  Supp.  722  ;  Wehle 
v.  Butler,  61  N.  Y.  245  ;  Lamb  v.  Day,  8  Vt. 
407,  30  Am.  Dec.  479. 

Thus,  if  the  attachment  plaintiff  directs  the 
sheriff  to  take  goods  of  a  person  other  than 
the  defendant  in  the  attachment,  the  attach- 
ment plaintiff  will  become  liable  as  a  tres- 
passer.   Corner  v.  Mackintosh,  48  Md.374. 

Giving  of  Indemnity  Bond  Equivalent  to  Direc- 
tion.— Where  the  attaching  plaintiff  gives  a 
bond  indemnifying  the  sheriff  against  all  costs 
and  damages  which  may  result  from  the  levy, 
it  has  been  held  that  he  makes  himself  a  party 
to  the  trespass  which  the  officer  may  commit, 
and  liable  for  the  damages  arising  therefrom. 
McConnell  v.  Langdon,  2  Idaho  893;  Knight 
1>.  Nelson,  117  Mass.  458;  Pool  v.  Ellison,  56 
Hun  (N.  Y.)  108. 

Direction  Given  by  Attorney  of  Attaching  Plain- 
tiff.— Where  the  direction  for  the  wrongful 
levy  is  given  to  the  officer  by  the  attorney  of 
the  attaching  plaintiff,  it  will  be  presumed 
that  the  attorney  is  acting  under  the  authority 
of  the  client,  and  hence  the  client  will  be  liable 
as  a  trespasser.  Meyer  v.  Gage,  65  Iowa  606; 
Oestrich  v.  Gilbert,  9  Hun  (N.  Y.)  242. 

For  Further  Discussion  of  the  liability  of  the 
attaching  plaintiff  for  the  acts  of  his  attorney, 
see  the  title  Attorney  and  Client,  p.  278. 

3.  Where  Attaching  Plaintiff  Consents  to  Wrong- 
ful Act.— Evarts  v.  Hyde,  51  Vt.  183. 

Where  the  goods  of  one  are  seized  under  an 
attachment  against  another,  on  an  interpleader 
filed  by  the  owner  of  the  goods  so  taken,  if  the 
plajntiff  in  the  attachment  defends  the  inter- 
pleader it  will  be  evidence  of  his  assent  to  the 
seizure  by  the  officer,  and  such  subsequent  as- 


sent will  render  the  plaintiff  liable  in  trespass. 
Perrin  v.  Clafiin,  n  Mo.  13. 

4.  Acceptance  of  Benefit  Arising  from  Wrong- 
ful Act. — Norman  v.  Horn,  36  Mo.  App.  419; 
Evarts  v.  Hyde,  51  Vt.  183. 

5.  Compensation  the  Measure  of  Damages. — 
Goodbar  v.  Lindsley,  51  Ark.  380,  14  Am.  St. 
Rep.  54. 

Thus,  where  goods  have  been  wrongfully 
seized  under  an  attachment,  the  measure  of 
damages  in  an  action  against  the  attaching 
creditor  has  been  held  to  be  the  value  of  the 
goods  at  the  time  they  were  attached,  with  in- 
terest from  that  time,  and  such  further  dam- 
ages, if  any,  as  the  jury  may  find  were  actually 
sustained  by  the  plaintiff  by  reason  of  the 
seizure.  Wallace  v.  Finberg,  46  Tex.  35 ; 
Willis  v.  Lowry,  66  Tex.  540;  Freiberg  1. 
Elliott  (Tex.  1888), 8  S.  W.  Rep.  322.  See  also 
Blass  v.  Lee,  55  Ark.  329. 

And  the  same  rule  applies  where  the  action 
for  damages  is  brought  by  the  owner  of  the 
property  attached,  although  he  is  a  stranger 
to  the  writ.  Comly  v.  Fisher,  Taney's  Dec. 
(U.  S.)  121.  See  also  Taylor  v.  Mines,  31  Mo. 
App.  622. 

Where  Goods  Wrongfully  Attached  are  Re- 
turned.— The  owner  of  property  that  is  seized 
under  an  attachment  wrongfully  sued  out,  and 
is  afterwards  returned,  is  entitled  to  recover 
as  actual  damages  the  value  of  the  use  of  the 
property  while  it  was  withheld  from  his  con- 
trol.   Munnerlyn  v.  Alexander,  38  Tex.  125. 

Also  in  Turner  v.  Younker,  76  Iowa  258, 
it  was  held  that  for  the  detention  of  prop- 
erty wrongfully  seized,  under  an  attachment 
against  another,  the  owner's  measure  of  dam- 
ages is  the  value  of  the  use  of  the  property 
while  detained.  Moreover,  it  has  been  held 
that  a  recovery  may  be  had  for  any  deteriora- 
tion of  value  in  the  article  attached,  resulting 
from  the  attachment.  Patton  v.  Garrett,  37 
Ark.  605. 

Wrongful  Attachment  of  Goods  of  Retail  Dealer. 

— In  New  York  it  has  been  held  that  where 
the  goods  of  a  retail  dealer  are  wrongfully  at- 
tached and  carried  away  he  is  entitled  to  re- 
cover as  a  part  of  his  damages  the  fair  retail 
value  of  the  goods  thus  taken.  Wehle  v.  But- 
ler, 61  N.  Y.  245. 

6.  Proof  of  Extent  of  Damage  Necessary.  — 
Pinson  v.  Kirsh,  46  Tex.  26;  Tynberg  v.  Co- 
hen (Tex.  Civ.  App.  1893),  24  S.  W.  Rep.  314. 

7.  Damages  must  Be  Natural  Result  of  Wrong- 
ful Act. — Tynberg  v.  Cohen  (Tex.  Civ.  App. 
1893),  24  S.  W.  Rep.  314;  Girard  v.  Moore,  86 
Tex.  675. 

Loss  of  Business. — It  has  been  held  that  loss 
of  business, occasioned  by  the  wrongful  seizure 
of  goods  under  an  attachment,   is   not  an 
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Nominal  Damages. — In  the  absence  of  proof  of  special  damages,  nominal 
damages  are  recoverable  for  the  wrongful  attachment.1 

ATTACK.  (See  also  the  titles  ASSAULT  AND  BATTERY,  vol.  2,  p.  952 ; 
Si  1  F-DEFENSE.) — To  attack  means  to  fall  upon  with  force;  to  assault,  as 
with  force  of  arms  ;  to  assault.2 

ATTAINDER.  (See  also  the  titles  Constitutional  Law;  Ex  Post 
FACT*  >  Laws.) — Attainder  is  the  stain  or  corruption  of  the  blood  of  a  criminal 
capitally  condemned;  the  immediate  inseparable  consequence  of  the  common 
law  on  the  pronouncing  of  sentence  of  death.3 


element  of  actual  damages.  Kirbsf.  Provine, 
78  Tex.  353.  Also  in  Crymble  v.  Mulvaney 
(Colo.  1895),  40  Pac.  Rep.  501,  it  was  held 
that  damages  for  injury  to  the  credit  of  a 
merchant,  on  account  of  the  unlawful  seizure 
of  his  goods  under  attachment  against  his 
vendor,  and  a  loss  of  profits  after  a  return  of 
possession  and  resumption  of  business  by  the 
merchant,  are  not  recoverable,  since  they  are 
regarded  as  being  too  speculative. 

But  it  has  been  held  that  loss  of  business,  as 
to  the  goods  seized,  caused  by  the  attachment, 
may  be  a  factor  in  the  computation  of  dam- 
ages if  shown  as  a  matter  of  fact,  and  not  as 
the  opinion  or  estimate  of  witnesses.  British, 
etc.,  Steamship  Nav.  Co.  v.  Sibley,  27  La.  Ann. 
191  ;  Marqueze  v.  Sontheimer,  59  Miss.  430. 

Counsel  Fees. — It  has  been  held  that  attor- 
ney's fees,  incurred  in  the  defense  of  an  at- 
tachment suit,  or  in  procuring  a  dissolution 
of  the  attachment,  are  not  the  natural  and  di- 
rect consequences  of  the  suit,  and  hence  are 
not  recoverable  in  an  action  for  damages. 
Patton  v.  Garrett,  37  Ark.  613. 

But  in  Fry  v.  Estes,  52  Mo.  App.  1,  it  was 
held  that  in  an  action  for  wrongful  attachment 
counsel  fees  may  be  recovered,  but  only  such 
as  were  incurred  in  obtaining  the  dissolution 
of  the  attachment. 

1.  Nominal  Damages. — Blynn  v.  Smith  (Su- 
preme Ct.),  4  N.  Y.  Supp.  306. 

2.  Phipps  v.  State  (Tex.  Crim.  App.  1895), 
31  S.  W.  Rep.  397.  And  in  that  case  it  was 
held  that  it  was  error,  where  the  evidence  in- 
dicated not  an  action  of  attach,  but  an  imme- 
diate preparation  for  an  attack,  to  instruct  the 
jury  that  the  defendant's  right  of  self-defense 
depended  on  the  fact  that  deceased  "  had  made 
an  attack  on  him." 

3.  Ex  f>.  Garland,  4  Wall.  (U.  S.)  387. 
Attaint  denotes  the  conviction  of  a  crime, 

and  the  words  used  in  the  statute  against 
waste  were  said  in  Browne  v.  Blick,  3  Murph. 
(N.  Car.)  518,  to  indicate  that  the  statute  was 
of  a  highly  penal  nature. 

Attainder,  at  the  common  law,  is  the  con- 
sequence of  a  judgment  in  treason  or  felony, 
and  that  whether  the  judgment  be  of  death 
on  conviction,  or  of  outlawry  on  a  quinto  ex- 
act us  returned.   Cozens  v.  Long,  3  N.  J.  L.  331. 

Attainder  is  that  extinction  of  civil  rights 
and  capacities  which  takes  place  wherever  a 
person  who  has  committed  treason  or  felony 
receives  sentence  of  death  for  his  crime. 
*  *  *  Attinctura,  the  stain  or  corruption  of 
blood  which  arises  from  being  condemned  for 
any  crime.    Green  v.  Shumway,  39  N.  Y.  430. 

A  Bill  of  Attainder  was  a  legislative  judg- 


ment of  conviction,  an  exercise  of  judicial 
power  by  Parliament  without  a  hearing  and 
in  disregard  of  the  first  principles  of  natural 
justice.    People  v.  Hayes,  140  N.  Y.  484. 

A  bill  of  attainder  is  a  legislative  act 
which  inflicts  punishment  without  judicial 
trial.  Cummings  v.  Missouri,  4  Wall.  (U.S.) 
277;  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  137. 

Bills  of  attainder  are  statutes  enacted  by 
the  supreme  legislative  power,  pro  re  nata, 
inflicting  capital  penalties  ex  post  facto,  with- 
out conviction  in  the  regular  course  of  ad- 
ministration through  courts  of  justice.  Ex 
p.  Law,  35  Ga.  298.  And  in  that  case  ex- 
amples are  given  of  bills  of  attainder  in  which 
the  persons  attainted  are  not  named,  and  of 
others  in  which  deceased  persons  were  at- 
tainted. 

Bills  of  Pains  and  Penalties  —  Necessity  of 
Capital  Sentence. — A  bill  of  attainder  is  a  leg- 
islative act  which  inflicts  punishment  with- 
out a  judicial  trial ;  if  the  punishment  be  less 
than  death  the  act  is  termed  a  bill  of  pains 
and  penalties.  Within  the  meaning  of  the 
constitution  bills  of  attainder  include  bills  of 
pains  and  penalties.  Cummings  v.  Missouri, 
4  Wall.  (U.  S.)  277.  i 

"  Bills  of  attainder  are  said  by  Woodeson, 
in  his  lectures,  to  be  acts  of  the  supreme 
power  pronouncing  capital  sentences  where 
the  legislature  assumes  judicial  magistracy; 
and  bills  of  pains  and  penalties,  those  which 
inflict  milder  punishments.  But  it  is  believed 
that  '  bill  of  attainder'  is  a  generic  term,  com- 
prehending both  descriptions  of  acts.  Such, 
at  least,  is  believed  to  be  its  true  signification 
as  used  in  our  constitutions.  Thus  it  is  said 
by  the  Supreme  Court,  in  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  138:  'A  bill  of  attainder  may 
affect  the  life  of  an  individual,  or  may  confis- 
cate his  property,  or  both.'  So  also  it  is  said 
by  Judge  Tucker,  in  his  edition  of  Blackstone, 
vol.  1,  p.  292:  'Bills  of  attainder  are  legisla- 
tive acts,  passed  for  the  special  purpose  of  at- 
tainting particular  individuals  of  treason  or 
felony,  or  inflicting  pains  and  penalties  beyond 
or  contrary  to  the  common  law.'  That  the 
term  should  be  received  in  the  large  sense 
thus  given  to  it,  is  consonant  with  the  true 
republican  character  of  our  institutions.  A 
condemnatory  act  of  the  legislature  inflicting 
upon  an  individual,  or  class  of  individuals, 
pains  and  penalties,  is  as  much  within  the 
reason  of  the  prohibition  as  if  it  inflicted 
capital  punishment.  They  are  both  equally 
hostile  to  the  principles  of  civil  liberty  and 
the  spirit  of  our  written  constitutions.  They 
are  equally  engines  of  tyranny  and  oppression,. 
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ATTEMPT.  (See  also  the  titles  Assault  and  Battery,  vol.  2,  p.  952; 
Attempts  to  Commit  Crime,  post,  p.  250 ;  Intent.) — An  effort  or  endeavor ; 
an  act  tending  towards  the  accomplishment  of  a  purpose,  which  exceeds  a 
mere  intent  or  design,  and  falls  short  of  an  execution  of  it.  The  word  has 
received  construction  as  found  in  the  phrase  "attempt  to  commit  a  crime  or  a 
felony."  1 


and  equally  unsuited  to  the  government  of 
a  free  people."  Doe  v.  Buford,  I  Dana  (  Ky. ) 
481.  See  also  Norris  v.  Doniphan,  4  Mete. 
(Ky.)  427;  Cummings  v.  Missouri,  4  Wall. 
(U.  S.)  277. 

Chinese  Exclusion  Act.  (See  the  title  Chi- 
nese Exclusion  Acts.) — "  However,  if  the 
exclusion  act  is  intended  to  apply  to  citizens 
of  the  United  States  of  Chinese  descent,  it 
is  so  far  beyond  the  power  of  Congress  to  en- 
act, and  therefore  unconstitutional  and  void. 
The  Constitution  declares  (art.  1,  §  9):  'No 
bill  of  attainder  or  ex  post  facto  law  shall  be 
passed.'  A  bill  of  attainder  is  a  special  act 
of  the  legislature  which  inflicts  punishment 
without  a  judicial  trial.  If  the  punishment 
is  less  than  death,  the  act  is  called  a  '  bill  of 
pains  and  penalties.'  Cummings  v.  Missouri, 
4  Wall.  (U.  S.)  332.  The  phrase  '  bill  of 
attainder,'  as  used  in  the  Constitution,  includes 
bills  of  pains  and  penalties.  Fletcher  v.  Peck, 
6Cranch  (U.  S.)  138.  Banishment  or  exile  is  a 
recognized  mode  of  punishment.  Rap.  &  L. 
Law  Diet.,  'Banishment.'  The  bill  against 
the  Earl  of  Clarendon,  passed  in  the  reign  of 
Charles  II.,  enacted  that  the  earl  should  suffer 
perpetual  exile,  and  be  forever  banished  from 
the  realm.  Hume's  History  of  England."  In 
re  Yung  Sing  Hee,  36  Fed.  Rep.  439. 

Test  Oatns. — Where  priests  and  clergymen 
were  required,  in  order  to  continue  in  the 
exercise  of  their  profession,  to  take  a  certain 
oath,  this  was  held  to  be  in  violation  of  the 
clause  against  bills  of  attainder.  Cummings 
v.  Missouri,  4  Wall.  (U.  S.)  278. 

In  Green  v.  Shumway,  39  N.  Y.  418,  a  stat- 
ute requiring  a  test  oath  from  delegates  to  a 
constitutional  convention  was  held  invalid,  the 
court  saying:  "That  the  federal  constitution 
is  violated  by  the  provision  of  the  act  to  which 
I  have  referred,  I  entertain  no  doubt.  It  is 
essentially,  in  the  particulars  indicated,  both 
a  bill  of  attainder,  or  of  pains  and  penalties, 
and  an  ex  post  facto  law.  We  are  not  without 
authority  to  sustain  the  views  I  have  ex- 
pressed, and  the  subject  has  recently  under- 
gone a  thorough  discussion  and  examination 
in  the  Supreme  Court  of  the  United  States,  so 
as  to  render  further  elaboration  entirely  need- 
less." Citing  Cummings  v.  Missouri,  4  Wall. 
(U.  S.)  277;  Calder  v.  Bull,  3  Dall.  (U.  S.) 
386;  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  137; 
Ex  p.  Garland,  4  Wall.  (U.  S.)  333.  See  also 
the  titles  Attorney  and  Client;  Citizen- 
ship; Constitutional  Law. 

Disqualification  to  Hold  Office.  (See  also  the 
titles  Infamy;  Impeachment;  Public  Of- 
ficers.)— "  While  we  have  in  this  country 
no  technical  attainder  working  a  corruption  of 
blood,  the  sentence  of  disqualification  to  hold 
or  enjoy  any  office  of  honor,  profit,  or  trust, 
which  is  provided  by  our  constitution  in  case 
of  conviction  by  impeachment,  is  within  the 


primary  definition  of  the  term.  It  is  the  ex- 
tinction of  civil  rights  and  capacities,  a  mark 
of  infamy  by  means  of  which  the  offender  be- 
comes attinctus  or  blackened.  (Rap.  &  Law. 
Diet.,  title  Attainder;  Bishop  Crim.  Law, 
966,  970,  and  notes.)  The  allegation  that  the 
respondents  acted  wilfully  and  corruptly  be- 
ing without  support,  it  follows  that  there  is  a 
failure  of  proof  with  respect  to  specification 
3."    State  v.  Hastings,  37  Neb.  119. 

1.  To  attempt  is  to  make  an  effort  to  effect 
some  object;  to  make  a  trial  or  experiment; 
to  endeavor ;  to  use  exertion  for  some  pur- 
pose. Com.     McDonald,  5  Cush.  (Mass.)  365. 

In  an  action  for  libel,  the  alleged  libel  being 
an  imputation  on  the  plaintiff  of  an  attempt 
to  destroy  religious  institutions,  the  court,  by 
Hosmer,  C.  J.,  said:  "By  the  attempt  to  do 
an  act  I  understand  an  effort  or  endeavor 
to  effect  its  accomplishment.  This  denotes 
something  beyond  the  infidelity  of  an  individ- 
ual or  the  declaration  of  his  opinions,  unless 
they  are  intentionally  made  the  vehicle  of 
effectuating  some  object."  And  it  was  held 
that  evidence  in  justification  of  the  libel  was 
rightly  rejected  which  consisted  only  of  ex- 
pressions of  opinion.  Stow  v.  Converse,  4 
Conn.  37. 

Distinguished  from  Intent.  (See  also  the  title 
Attempts  to  Commit  Crime.) — Attempt  is 
expressive  rather  of  the  moving  towards  doing 
a  thing  than  of  the  purpose  itself.  An  attempt 
is  an  overt  act  itself.  State  v.  Martin,  3  Dev. 
(N.  Car.)  329.  See  Uhl  v.  Com.,  6  Gratt. 
(Va.)  706;  State  v.  Davis,  1  Ired.  (N.  Car.) 
125;  Rex  v.  Higgins,  2  East  12;  Lewis  v. 
State,  35  Ala.  387;  Gray  v.  State,  63  Ala.  73; 
Randolph  v.  Com.,  6  S.  &  R.  (Pa.)  398. 

Same — Attempt  to  Enter. — Used  in  treaties 
in  regard  to  blockaded  ports.  Persisting  in 
an  intention  to  enter  a  blockaded  port  after 
warning  is  not  attempting  to  enter  it.  The 
intention  must  be  accompanied  by  some  overt 
act.  Fitzsimmons  v.  Newport  Ins.  Co.,  4 
Cranch  (U.S.)  185;  Calhoun  v.  Pennsylva- 
nia Ins.  Co.,  1  Binn.  (Pa.)  293. 

Attempting  to  Prove. — In  a  bill  of  exceptions 
"  attempting  to  prove  "  means  introducing  tes- 
timony tending  to  prove.  Hogan  v.  North- 
field,  56  Vt.  721. 

Attempting  to  Anticipate. — Under  a  clause  of 
forfeiture  in  case  of  a  party  attempting  or 
agreeing  to  assign  or  anticipate  a  fund,  it  was 
held  that  a  voluntary  declaration  of  insol- 
vency under  which  a  fiat  immediately  issued 
did  not  create  a  forfeiture;  and  secondly,  that 
negotiations  as  to  charging  the  fund  which 
resulted  in  nothing  did  not  create  a  forfeiture, 
and  that  to  constitute  an  attempt  to  anticipate 
there  must  be  some  act  which,  but  for  the 
clause  of  forfeiture,  would  have  the  effect  of 
anticipating  the  fund.  Graham  v.  Lee,  23. 
Beav.  388. 
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By  George  E.  Beers  and  F.  J.  Kearful. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  A  TTEMPTS,  Encyclopedia  of  Pleading  and 
Practice,  vol.  3,  p.  97. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
titles  ACCESSORY ;  CRIMINAL  LAW;  INTOXICATION  AS  DEFENSE  TO 
CRIME ;  SOLICITA  TION ;  and  the  titles  where  particular  crimes  are  treated. 


I.  Definition. — An  attempt  to  commit  a  crime  is  an  act  done  in  part  execu- 
tion of  a  criminal  design,  amounting  to  more  than  mere  preparation,  but  falling 
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of  the  Crime. 


short  of  actual  consummation,  and  possessing,  except  for  failure  to  consummate, 
all  the  elements  of  the  substantive  crime.1 

II.  Nature  and  Degree  of  the  Crime — 1.  Attempt,  a  Misdemeanor. — An 
attempt  to  commit  a  crime  is  in  its  nature  a  crime,  punishable  under  the  law. 

Degree  of  Crime. — It  is  classed  as  a  misdemeanor,  without  reference  to  the  grade 
of  the  crime  attempted  to  be  committed,2  providing  it  be  of  sufficient  magni- 
tude for  the  law  to  take  notice  of  it.3 

Attempt  to  Commit  Two  Crimes. — The  same  act  may  be  an  attempt  to  commit  two 
or  more  substantive  crimes.4 

2.  Classes  of  Crimes  Attempted — a.  Treason  and  Felony. — It  may  there- 
fore be  stated  with  certainty  that  all  acts  of  treason  and  all  felonies,  except 
such  as  in  their  nature  do  not  admit  of  an  attempt  being  made  short  of  actual 
consummation,5  are  of  sufficient  magnitude  for  attempts  to  commit  them 
without  actual  consummation  to  be  indictable  as  misdemeanors.6 


1.  Attempts  Defined. — "  An  act  done  in  part 
execution  of  a  design  to  commit  a  crime." 
Century  Diet.,  title  Attempt  4. 

"An  endeavor  to  commit  an  offense,  car- 
ried beyond  mere  preparation,  but  falling 
short  of  actual  commission."  Burrill  on 
Circ.  Ev.  365;  Burrill's  Law  Diet.  175. 

"An  attempt  to  commit  a  crime  is  defined 
to  be  an  endeavor  to  accomplish  it,  carried 
beyond  mere  preparation,  but  falling  short  of 
the  ultimate  design."  Bouvier's  Law  Diet. 
201;,  adopted  in  Lovett  v.  State,  19  Tex. 
177. 

"Defined  in  jurisprudence  as  that  which,  if 
not  prevented,  would  have  resulted  in  the 
full  consummation  of  the  act  attempted." 
Brown's  Law  Diet.  36,  citing  Reg.  v.  Collins, 
L.  &  C.  471,  9  Cox  C.  C.  497. 

"An  act  of  endeavor  to  commit  a  particular 
offense,  and  an  intent  by  that  act  alone,  or  in 
conjunction  with  other  necessary  acts,  to 
commit  it."  Anderson's  Diet,  of  Law  90; 
State  v.  Wells,  31  Conn.  212;  Gray  v.  State, 
63  Ala.  73. 

"An  intended  apparent  unfinished  crime." 
Wharton's  Criminal  Law  (9th  ed.),  §  173, 
adopted  in  Hicks  v.  Com.,  86  Va.  226,  19  Am. 
St.  Rep.  891. 

"An  attempt  consists  in  the  intent  to  com- 
mit a  crime,  combined  with  the  doing  of  some 
act  adapted  to,  but  falling  short  of,  its  actual 
commission."  Robinson's  Elementary  Law, 
§472. 

For  Further  Expositions  of  the  meaning  of 
the  term,  see  Rex  v.  Higgins,  2  East  20;  Rex 
v.  Philipps,  6  East  464;  Lewis  v.  State,  35 
Ala.  380;  People  v.  Mason  (Cal.  1896),  45 
Pac.  Rep.  182,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.),  p.  936;  People  v.  Stites,  75 
Cal.  570;  Stow  v .  Converse,  4  Conn.  37; 
Com.  v.  McDonald,  5  Cush.  (Mass.)  365; 
McDade  v.  People,  29  Mich.  50 ;  State  v.  Lung, 
21  Nev.  209;  McDermott  t1.  People,  5  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  102 ;  People  v. 
Lawton,  56  Barb.  (N.  Y.)  126 ;  State  r>.  Colvin, 
90  N.  Car.  717  ;  Atkinson  v.  State  (Tex.  1895), 
30  S.  W.  Rep.  1064,  citing  1  Am.  and  Eng. 
Encyc.  of  Law  (isted.),  p.  936;  McKays. 
State,  44  Tex.  43. 

2.  See  infra,  this  title,  Classes  of  Crimes 
Attempted '. 

3.  See  infra,  this  title,  Misdemeanors. 


4.  Bishop's  New  Criminal  Procedure  (4th 
ed.),  §  437;  Rex  v.  Fuller,  1  B.&  P.  180. 

5.  No  Attempt  to  Commit  a  Crime  in  Its  Nature 
an  Attempt. — One  cannot  be  indicted  for  an 
attempt  to  commit  a  crime  where  the  crime 
attempted  is  in  its  very  nature  an  attempt. 
People  v.  Thomas,  63  Cal.  482. 

Attempt  to  Commit  a  Felonious  Assault. — One 
may  therefore  be  guilty  of  an  attempt  to  com- 
mit rape,  or  of  an  assault  with  intent  to  com- 
mit rape,  but  not  of  an  attempt  to  commit  the 
latter.  Rex  v.  Butler,  6  C.  &  P.  368,  25  E. 
C.  L.  441  ;  Brown  -'.  State,  7  Tex.  App.  569. 

For  the  same  reason  one  cannot  be  guilty 
of  an  attempt  to  commit  an  assault  with  in- 
tent to  murder.    White  v.  State,  22  Tex.  608. 

But  in  People  v.  O'Connell,  67  Hun  (N. 
Y.)  109,  an  attempt  to  commit  the  crime  of 
assault  with  intent  to  kill  was  held  to  have 
been  committed,  where  one  armed  himself 
with  a  deadly  weapon,  and  endeavored  to  place 
himself  in  position  to  kill  with  it,  although  he 
was  not  near  enough  to  make  it  an  assault. 

Attempt  to  Incite  Insurrection. — Under  a 
statute  prescribing  a  penalty  for  insurrection, 
or  attempt  at  insurrection,  it  was  held  that  a 
conviction  could  not  be  sustained  for  an  at- 
tempt to  incite  insurrection.  Gibson  v.  State, 
38  Ga.  571. 

Attempt  at  Treason.— An  apparent  exception 
seems  to  have  been  contemplated  in  the  case 
of  treason,  it  being  held  that  "  the  very  in- 
tention to  commit  treason  is  regarded  in  law." 
Rex  z>.  Cowper,  5  Mod.  206. 

It  is  however  difficult  to  imagine  how  the 
intention  to  commit  treason  can  be  proved  to 
exist  other  than  by  manifestations,  which,  if 
sufficient  to  evidence  the  intention,  will  suffice 
to  constitute  treason.    See  the  title  Treason. 

Statute. — This  is  subject  of  course  to  statu- 
tory change,  as  under  Indiana  Revised  Stat- 
utes 1881,  §  1927-  Kinningham  v.  State,  120 
Ind.  322. 

6 .  Attempt  to  Commit  Felony  a  Misdemeanor . — 

It  was  formerly  held  that  an  attempt  to  com- 
mit a  felony  was  itself  a  felony;  but  that 
view  was  long  ago  discarded.  1  Hawk.  P. 
C,  c.  25,  §  3;  Rex  v.  Higgins,  2  East  5; 
State  v.  Danforth,  3  Conn.  112;  Com.  v. 
Barlow,  4  Mass.  439;  State  v.  Boyden,  13  Ired. 
(N.  Car.)  505;  Griffin  v.  State,  26  Ga.  493; 
Randolph  v.  Com.,  6  S.  &  R.  (Pa.)  398; 
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Either  Common  Law  or  statutory. — And  it  is  immaterial  in  this  connection  whether 
felonies  are  punishable  as  such  at  common  law  or  are  made  so  by  statute.1 

b.  Misdemeanors — Mala  in  Se. —  In  the  case  of  misdemeanors,  however,  it  is 
different.    An  attempt  to  commit  a  misdemeanor  cannot  be  said  to  be  an 


Hackett  Com.,  15  Pa.  St.  95;  Nicholson  v. 
State,  9  Baxt.  (Term.)  258. 

Attempt  to  Commit  Treason — An  attempt  to 
commit  treason  has  been  held  to  be  a  misde- 
meanor. 1  East  P.  C.  85;  Freind's  Case,  13 
How.  St.  Tr.  1,61. 

It  was  so  held  where  one  purchased  a  boat 
for  the  purpose  and  with  the  intention  of  as- 
sisting; the  king's  enemies.  Rex  v.  Cowper, 
5  Mod.  206. 

Instances  of  Attempts  to  Commit  Felonies. — 
Attempts  to  commit  the  following  common- 
law  and  statutory  felonies  have  been  held  to 
be  misdemeanors  at  common  law  : 

Murder. — State  v.  Danforth,  3  Conn.  112; 
Southworth  v.  State,  5  Conn.  325;  Rice  v. 
Com.,  3  Bush  (Ky.)  14;  Com.  v.  Barlow,  4 
Mass.439;  Demarest  v.  Haring,  6Cow.  (N.  Y.) 
76;  State  v.  Boyden,  13  Ired.  (N.  Car.)  505; 
State  v.  Slagle,  82  N.  Car.  653. 

Jurisdiction  of  Federal  Government. — There 
is  no  law  of  the  United  States  for  the  punish- 
ment of  the  crime  of  an  attempt  to  commit 
murder  upon  land  in  places  within  the  exclu- 
sive jurisdiction  of  the  Federal  Government, 
unless  committed  by  some  means  other  than 
an  assault  with  a  dangerous  weapon,  as  by 
poisoning,  drowning,  and  the  like.  The  pro- 
visions of  the  United  States  Revised  Statutes 
are  confined  to  attempts  not  made  with  a 
dangerous  weapon.  U.  S.  v.  Williams,  6 
Sawy.  (U.  S.)  244,  2  Fed.  Rep.  61. 

An  Attempt  to  Murder  a  Slave  has  been  held 
to  be  punishable  as  a  misdemeanor.  State  v. 
Maner,  2  Hill  (S.  Car.)  453.  Not  so  at  com- 
mon law.  U.  S.  v.  Lloyd,  4  Cranch  (C.  C.) 
468. 

Rape. — Greer  v.  State,  50  Ind.  267,  19  Am. 
Rep.  709;  State  v.  Pickett,  11  Nev.  255,  21 
Am.  Rep.  754;  Reg.  v.  Connolly,  26  U.  C.-Q^ 

B.  320. 

Abortion. — People  v.  Lohman,  2  Barb.  (N. 
Y.)  216;  States.  Slagle,  82  N.  Car.  653;  Mills 
v.  Com.,  13  Pa.  St.  631. 

Suicide. — Reg.  v.  Doody,  6  Cox  C.  C.  463  ; 
Reg.  v.  Burgess,  9  Cox  C.  C.  247. 

In  Massachusetts,  however,  an  attempt  to 
commit  suicide  was  held  to  be  not  punishable, 
on  account  of  a  statutory  provision  that  all 
attempts  shall  be  punished  not  to  exceed  one- 
half  of  the  greatest  punishment  which  might 
have  been  inflicted  if  the  offense  attempted 
had  been  committed,  suicide  itself  not  being 
punishable.    Com.  v.  Dennis,  105  Mass.  162. 

But  suicide  continued  to  be  considered 
malum  in  se  and  a  felony,  so  that  one  who,  in 
attempting  to  commit  it,  accidentally  killed 
another,  was  held  guilty  of  criminal  homic  ide. 
Com.  v.  Mink,  123  Mass.  422,  25  Am.  Rep.  109. 

In  New  York  it  is  made  a  misdemeanor  by 
Stat.,  §  178,  Penal  Code  of  1882. 

Sodomy. — Reg.  v.  Rowed,  3  Q^B.  180,  43  E. 

C.  L.  688;  Reg.  v.  Lock,  L.  R.  2  C.  C.  10; 
Reg.  v.  Eaton,  8  C.  &  P.  417,  34  E.  C.  L.  457. 
But  see  Estes  v.  Carter,  10  Iowa  400. 
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Arson. — People  v.  Bush,  4  Hill  (N.  Y.)  133; 
State  v.  Bowers,  35  S.  Car.  262. 

Burglary. — Hackett  v.  Com.,  15  Pa.  St.  95; 
State  v.  Jordan,  75  N.  Car.  27. 

Bribery— U.  S.  v.  Worrall,  2  Dall.  (U.  S.)  384. 
As  of  a  public  officer.  State  v.  Ellis,  33  N. 
J.  L.  102,  97  Am  Dec.  707;  Barefield  v.  State, 
14  Ala.  603;  Com.  ^.Chapman,  1  Va.  Cas. 
138. 

Larceny. — Berdeaux  v.  Davis,  58  Ala.  611; 
Griffin  v.  State,  26  Ga.  493;  Miller  v.  State,  58 
Ga.  200;  Griffin  v.  State,  34  Ohio  St.  299; 
Nicholson  v.  State,  9  Baxt.  (Tenn.)  258. 

Perjury. — Reg.  v.  Chapman,  2  C.  &  K.  846, 
61  E.  C.  L.  846. 

Wrongfully  to  Obtain  Public  Moneys  by  a  false 
bill.  People  v.  Bragle,  10  Abb.  N.  Cas.  (  N. 
Y.  Supreme  Ct.)  300. 

Obtaining  Money  under  False  Pretenses. — Reg. 
v.  Eagleton,  6  Cox  C.  C.  559;  Reg.  v.  Goff,  9 
U.  C.  C.  P.  438.  But  the  attempt  to  get 
property  in  that  manner  is  not  an  attempt  to 
commit  larceny.  Pease  v.  State,  94  Ga.  615. 
By  misrepresenting  to  a  pawnbroker  that  base 
metal  in  a  pledge  was  silver.  Reg.  -'.  Ball,  1 
C.  &  M.  249,  41  E.  C.  L.  140 ;  Reg.  v.  Roebuck, 
7  Cox  C.  C.  126.  Or  that  a  worthless  ring  was 
a  diamond.  Reg.  v.  Francis,  12  Cox  C.  C. 
612.  By  an  employee  in  misrepresenting  work 
done.  Reg.  v.  Holloway,  1  Den.  C.  C.  ^70, 
Temp.  &  M.40,  2  C.  &  K.  942,  61  E.  C.  L.942, 
13  Jur.  86.  By  imposition  of  a  prisoner  on  a 
public  prosecutor.  Reg.  v.  Hensler,  11  Cox 
C.  C.  570. 

Breaking  and  Entry,  by  cutting  a  hole  in  the 
roof  of  a  shop.  Reg.  v.  Bain,  L.  &  C.  129,  9 
Cox  C.  C.  98,  8  Jur.  N.  S.  418. 

Extortion — By  Blackmail. — Charging  a  lord 
with  attempting  to  commit  sodomy.  Rex  -'. 
Kinnersley,  1  Stra.  193.  By  sending  threat- 
ening letters.  U.  S.  v.  Ravara,  2  Dall.  (  U. 
S.)  297,  note ;  People  v.  Tonielli,  81  Cal.  275. 
By  threats  of  criminal  prosecution.  People  v. 
Wightman,  104  N.  Y.  598;  Kessler  v.  State, 
50  Ind.  229. 

Duelling. — By  endeavoring  to  induce  another 
to  send  a  challenge.  Rex  v.  Philipps,  6  East 
464. 

Assault  with  Intent  to  Kill. — People  v.  O'Con- 
nell,  60  Hun  ( N.  Y.)  109.  An  assault  is 
merely  one  kind  of  attempt.  State  v.  Hamp- 
ton, 63  N.  Car.  13. 

To  Maliciously  Enter  a  Storehouse,  and  at- 
tempt to  steal  anything  of  the  value  of  thirty- 
five  dollars  or  more,  is  an  "attempt  to  com- 
mit a  felony"  within  the  meaning  of  §  6, 
tit.  1,  c.  4,  of  the  Crimes  Act.  74  Ohio  L.  249; 
Griffin  v.  State,  34  Ohio  St.  299. 

1.  See  the  preceding  note.  See  also  in  fra, 
this  title,  Misdemeanors.  Also  Rex  v.  Rod- 
erick, 7  C.  &  P.  795,  32  E.  C.  L.  740;  State 
v.  Avery,  7  Conn.  266,  iS  Am.  Dec.  105; 
Greer  v.  State,  50  Ind.  267,  19  Am.  Rep.  709; 
Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec 
686;  State  v.  Maner,  2  Hill  (S.  Car.)  453. 

Volume  III. 


Nature  and  Degree        A  T TEMPTS  TO  COMMIT  CRIME. 


of  the  Crime. 


indictable  offense  in  all  cases;  but  in  order  to  be  so  the  crime  intended  must, 
according  to  the  common  law,  have  been  malum  in  se;  1  although  not  all  misde- 
meanors that  are  mala  in  se  are  of  such  a  nature  as  to  render  attempts  to 
commit  them  indictable.2 

Mala  Prohibita. — Misdemeanors  that  are  merely  mala  prohibita  are  not  of  the 
same  importance,  and  attempts  to  commit  them  are  not  indictable  at  common 
law. 3 


1.  Attempts  to  Commit  Misdemeanors. — "Any 
unlawful  step  necessary  or  useful  towards 
committing  a  misdemeanor,  wilfully  taken,  is 
a  misdemeanor."  Lord  Denman,  C.  J.,  in  Reg. 
v.  Chapman,  2  C.  &  K.  846,  61  E.  C.  L.  846, 

1  Den.C.  C.  432,  Temp.  &  M.  90,  13  Jur.  885, 
which  was  a  case  of  an  attempt  to  fraudulently 
secure  a  marriage  license  by  offering  to  make 
a  false  oath  before  a  surrogate.  Contra,  unless 
there  be  some  illegal  act  done.  Reg.  v  Mer- 
edith, 8  C.  &  P.  589,  34  E.  C.  L.  539.  Dicta 
are  to  be  found  to  the  effect  that  all  attempts 
to  commit  misdemeanors  are  misdemeanors. 
Reg.  v.  Martin,  9  C.  &  P.  215,  38  E.  C.  L.  87, 

2  Moo.  C.  C.  123;  Com.  v.  Kingsbury,  5 
Mass.  108;  Com.  v.  Tolman,  149  Mass.  229; 
Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec.  686. 

Instances  of  Attempts  to  Commit  Misdemean- 
ors.— Attempts  to  commit  the  following  mis- 
demeanors have  been  held  to  be  misde- 
meanors : 

Assault  and  Battery. — By  persuading,  insti- 
gating, and  inciting  another  to  commit.  U. 
S.  v.  Lyles,  4  Cranch  (C.  C.)  469.  See  also 
the  title  Solicitation. 

Petit  Larceny. — Wolf  v.  State,  41  Ala.  412. 

Escape  by  a  Prisoner. — Luke  v.  State,  49 
Ala.  30,  20  Am.  Rep.  269;  People  v.  Rose,  12 
Johns.  (N.  Y.)  339. 

Procuring  the  Escape  of  one  held  for  a  mis- 
demeanor, by  writing  and  uttering  a  forged 
letter.  Rex  v.  Harris,  6  C.  &  P.  129,  25  E. 
C.  L.  315. 

To  Stifle  Evidence  by  endeavoring  to  dissuade, 
hinder,  and  prevent  a  witness  from  attending 
court.  State  v.  Keyes,  8  Vt.  57,  30  Am.  Dec. 
450;  State  v.  Carpenter,  20  Vt.  9;  State  v. 
Biebusch,  32  Mo.  276. 

To  Bribe  a  Voter. — Rex  v.  Plympton,  2  Ld. 
Raym.  1377;  Rex  v.  Cripland,  11  Mod.  387; 
State  v.  Jackson,  73  Me.  91,  40  Am.  Rep.  342  ; 
State  v.  Franks,  38  Tex.  640. 

To  Counterfeit  Foreign  Coins,  which,  under 
Stat.  43  Geo.  III.,  c.  139,  §  2,  was  only  a  misde- 
meanor, by  procuring  dies  for  such  purpose. 
Reg.  v.  Roberts,  Dears.  C.  C.  ^9,  33  Eng.  L.  & 
Eq.  553;  Rex  v.  Butler,  6  C.~&  P.  368,  25  E. 
C.  L.  441.  But  see  Rex  v.  Sutton,  Cas.  temp. 
Hardw.  370,  which  held  that  knowingly  hav- 
ing iron  stamps  which  would  make  the  simil- 
itude of  a  figure  impressed  upon  the  current 
gold  coin  was  not  indictable.  And  Rex  v. 
Heath,  R.  &  R.  C.  C.  184,  which  held  that  an 
indictment  did  not  lie  for  having  counterfeit 
silver  coins  in  possession  with  intent  to  utter 
them  as  good.  Cited  ivilli  approval  in  Dug- 
dale  v.  Reg.,  1  El.  &  Bl.  435,  72  E.  C.  L.  435, 
16  Eng.  L.  &  Eq.  380,  where  the  charge 
was  an  attempt  to  corrupt  the  public  morals 
by  procuring  indecent  prints  with  intent  to 
publish  them. 

2.  In  Reg.  v.  Meredith,  8  C.  &  P.  589,  34 


E.  C.  L.  539,  it  was  held  that  an  attempt  to 
commit  a  misdemeanor  was  not  indictable 
unless  there  was  some  illegal  act  done. 

An  Attempt  to  Defraud,  not  amounting  to 
false  pretenses,  is  not  indictable.  Rex  v. 
Bryan,  2  Stra.  866. 

Embracery  being  an  attempt  to  corruptly 
influence  a  jury,  it  has  been  held  that  an 
attempt  to  commit  embracery  was  not  recog- 
nized as  a  crime.    State  v.  Sales,  2  New  268. 

Attempting  to  Suborn  Perjury,  for  a  like  rea- 
son, was  held  not  the  name  of  any  offense. 
People  v.  Thomas,  63  Cal.482.  Contra,  State 
v.  Holding,  1  McCord  (S.  Car.)  31. 

Assault. — So  held  in  the  case  of  a  mere 
attempt  to  commit  an  assault.  Reg.  v.  King, 
14  Cox  C.  C.  434;  Taylor  v.  State,  50  Ga.  79. 

So  of  an  attempt  to  commit  an  assault  with 
•  intent  to  commit  rape.    Brown  v.  State,  7 
Tex.  App.  569. 

But  in  People  v.  O'Connell,  60  Hun  (N.  Y.) 
109,  it  was  held  that  an  attempt  to  commit  an 
assault  with  intent  to  kill,  which,  however,  , 
was  a  statutory  felony,  was  indictable. 

3.  Misdemeanors  Mala  Prohibita. — Misde- 
meanors made  such  by  statute  merely,  and 
which  are  not  mala  in  se,  are  not  such  crimes 
that  attempts  to  commit  them  are  by  the  com- 
mon law  indictable.  Taylor  v.  State,  11  Lea 
(Tenn.)  708.  See  also  17  Cent.  L.  J.  27,  ar- 
ticle by  Francis  Wharton,  4  Crim.  Law  Mag., 
pp.  1,  13. 

Illegal  Sales. — Thus  an  attempt  to  sell  cot- 
ton in  the  seed  between  sunset  and  sunrise, 
which  selling  was  by  statute  a  misdemeanor, 
was  held  to  be  not  indictable.  Whitesides  v. 
State,  11  Lea  (Tenn.)  474. 

Usury. — So  also  with  reference  to  an  at- 
tempt to  take  usury.  Rex  v.  Upton,  2  Stra. 
816. 

Offenses  under  Liquor  Laws. — So  to  attempt 
to  sell  spirituous  liquors  contrary  to  a  statu- 
tory prohibition.  Com.  v.  Willard,  22  Pick. 
(Mass.)  476;  Pulse  v.  State,  5  Humph.  (Tenn.) 
108. 

To  attempt  to  introduce  liquors  into  Alaska 
against  the  Act  of  Congress  of  June  30,  1S34, 
and  March  3,  1873.  U.  S.  v.  Stephens,  8 
Sawy.  (U.  S.)  nfi. 

Betting — To  attempt  to  bet  on  a  horse  race. 
Dobkins  v.  State,  2  Humph.  (Tenn.)  424. 

Contrary  View. — There  are  some  authorities 
that  seem  to  hold  a  contrary  view,  but  upon 
examination  they  are  found  to  be  really  illus- 
trative of  the  distinction  made  in  the  text. 

Carnal  Intercourse. — See  Rex  7'.  Roderick, 
7  C.  &  P.  795,  32  E.  C.  L.  740,  where  Parke, 
B.,  said:  "An  attempt  to  commit  a  misde- 
meanor is  a  misdemeanor,  whether  the  offense 
is  created  by  statute  or  was  an  offense  at 
common  law."  In  that  case  the  defendant 
was  indicted  for  attempting  to  carnally  know 
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Accessories. — In  attempts  to  commit  misdemeanors  there  cannot  be  accessories, 
all  participants  being  principals.1 

m  Elements  of  an  Attempt— 1.  General  Rule. — The  elements  which  are 
in  common  essential  to  the  commission  of  every  crime  cognizable  by  the  law, 
and  punishable  under  it  as  such,  are  likewise  the  common  elements  of  every 
attempt  to  commit  a  crime;  viz.,  a  criminal  intent  coupled  with  an  overt  act 
apparently  adapted  to  effect  that  intent.2 

2.  Elements  must  Coexist. — The  elements  necessary  to  constitute  an  attempt 
must  coexist.  No  degree  of  intent  will  of  itself  suffice  to  constitute  an  indict- 
able attempt  to  commit  a  crime,  no  matter  how  evil  or  malignant  it  may  be  ;3 
and  so  an  attempt  cannot  be  effected  by  an  act  alone,  no  matter  how  well 
adapted  it  might  be  to  effect  a  criminal  result  if  coupled  with  a  criminal  intent.4 

Both  Elements  must  be  Alleged  and  Proved. — It  follows,  therefore,  that  in  order  to 
secure  the  conviction  of  one  charged  with  an  attempt  to  commit  a  crime,  both 
such  intent  and  overt  act  must  be  specifically  laid  in  the  information  or  indict- 
ment, and  must  be  proved  as  laid.5 


a  child  under  the  age  of  twelve  years.  Cited 
with  approval  in  Smith  v.  Com.,  54  Pa.  St. 
209,  93  Am.  Dec.  686,  where  the  defendant 
was  indicted  for  soliciting  a  woman  to  commit 
adultery.  See  also  Rex  v.  Butler,  6  C.  &  P. 
368,  25  E.  C.  L.  441,  which  was  a  case  of  at- 
tempted assault  upon  a  young  girl  by  solicita-. 
tion,  a  statutory  misdemeanor,  and  it  was  held 
that  an  attempt  to  commit  a  misdemeanor 
created  by  statute  was  itself  a  misdemeanor; 
the  court,  by  Patterson,  J.,  recalling  a  case 
where  a  man,  having  gone  to  an  engraver  to 
get  him  to  engrave  a  plate  with  which  to 
forge  foreign  bills  of  exchange,  was  convicted, 
such  forging  being  by  Stat.  43  Geo.  III.,  c. 
139,  §  2,  only  a  misdemeanor.  See  further, 
Rex  v.  Cartwright,  R.  &  R.  C.  C.  106;  State 
v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105. 

1.  No  Accessories  in  Attempts  to  Commit  Mis- 
demeanor.— Reg.  v.  Hapgood,  L.  R.  1  C.  C. 
221 ;  Reg.  v.  Wyatt,  39  L.  J.  M.  C.  83;  State 
v.  Wilson,  30  Conn.  500;  Com.  v.  Fortune, 
105  Mass.  592  ;  Uhl  v.  Com.,  6  Gratt.  (Va. )  706. 

2.  1  Bishop's  New  Crim.  Law  (8th  ed.),  § 
729;  Cunningham  v.  State,  49  Miss.  702. 
This  is  an  elementary  rule,  and  is  recognized 
by  all  the  authorities.  See  the  cases  generally 
in  this  article;  also  the  title  Criminal  Law. 

"Intent"  Differs  from  "Attempt,"  in  that 
the  latter  term  conveys  the  idea  of  a  physical 
act.    State  v.  Marshall,  14  Ala.  414. 

3.  Intent  Alone. — In  re  Lloyd,  Petitioner,  51 
Kan.  501 ;  Cox  v.  People,  82  111.  191 ;  McDade 
:•.  People,  29  Mich.  50;  State  v.  Lung,  21 
Nev.  209;  People  v.  LawtOi%  56  Barb.  (N.  Y.) 
126;  State  v.  Colvin,  90  N.  Car.  717;  Com.  v. 
Clark,  6  Gratt.  (Va.)  675. 

A  Conviction  for  an  Attempted  Abduction 
"  for  the  purpose  of  prostitution,  concubinage, 
or  marriage  "  was  reversed,  it  not  appearing 
from  the  evidence  that  there  was  any  "tak- 
ing "  in  the  sense  of  the  statute,  which  "  con- 
templates some  positive  act  to  get  the  female 
away  from  the  person  having  the  legal  charge 
of  her."  People  v.  Parshall,  6  Park.  Cr.  Rep. 
(X.  Y.  Supreme  Ct.)  129. 

4.  Act  without  Intent. — Cox  v.  People,  82 
111.  191 ;  Cunningham  v.  State,  49  Miss.  685. 

The  intent  must  subsist  during  the  entire 
commission  of  the  act,  for  only  such  a  part 


thereof  is  an  attempt  as  proceeds  from  the  in- 
tent to  commit  the  crime.    Robinson's  Ele- 
mentary Law,  §  472. 
5.  Intent  and  Act  must  be  Alleged  and  Proved. — 

In  State  v.  Wilson,  30  Conn.  500,  the  words 
"picking  her  pocket"  were  held  to  be  too 
uncertain  and  equivocal,  although  the  infor- 
mation was  sustained  on  another  count,  the 
court,  by  Butler,  J.,  saying:  "A  mere  intent 
to  commit  a  crime,  which  exists  in  the  mind 
only,  and  has  not  induced  and  characterized 
an  act,  is  not  a  punishable  offense  ;  and,  there- 
fore, an  attempt  necessarily  includes  the  in- 
tent, and  also  'an  act  of  endeavor v  adapted 
and  intended  to  effectuate  the  purpose;  and 
both  must  be  specifically  alleged  and  proved. 
Although  it  has  been  said  by  one  of  the  ele- 
mentary writers  cited,  that  an  attempt  need 
not  be  set  forth  with  as  much  exactness  as  is 
required  in  an  indictment  for  the  commission 
of  the  offense  [Wharton's  Crim.  Law],  it  is 
not  true  as  a  general  proposition,  nor  applica- 
ble to  a  case  like  this.  *  *  *  The  question  was 
considered  in  some  of  the  old  cases  whether 
the  word  '  intending,'  in  the  introductory  part 
of  an  indictment,  was  a  sufficient  allegation  of 
the  intent  in  cases  where  the  intent  was  an 
essential  ingredient  of  the  crime  (as  it  always 
is  when  the  act  of  attempt  is  otherwise  inno- 
cent or  a  mere  trespass),  and  it  was  holden 
that  it  was.  Rex  v.  Philipps,  6  East  464,  and 
cases  cited.  But  we  are  not  aware  that  it  has 
ever  been  holden  that  the  allegation  may  be 
wholly  omitted  in  an  information  for  an  at- 
tempt, nor  of  any  good  reason  whjr  it  may  not 
and  should  not  be  expressly  alleged  in  all  such 
cases.  If  it  be  said  that  the  words  '  attempt 
to  steal '  imply  it  sufficiently,  the  conclusive 
answer  is  that  they  equally  imply  an  overt  act 
of  endeavor,  for  that  is  equally  an  element  of 
the  attempt;  and  if  either  element  of  the  of- 
fense be  left  to  implication,  both  may  be,  and 
a  general  averment  of  an  attempt  to  steal, 
or  to  rob,  or  other  attempt,  would  in  such 
cases  be  sufficient.  This  cannot  be  permitted 
in  justice  to  the  accused,  nor  consistently  with 
the  rule  always  substantially  adhered  to,  that 
the  want  of  a  direct  allegation  of  anything 
material  in  the  description  of  the  nature,  sub- 
stance, or  manner  of  the  offense  cannot  be 
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Conviction  for  Attempt  in  Trial  for  Completed  Crime. — It  is,  however,  very  generally 
provided  by  statute  that  a  conviction  may  be  had  for  an  attempt,  where  in  the 
indictment  or  information  the  accused  is  merely  charged  with  the  consummated 
crime.1 

IV.  The  Intent — 1.  Specific  Intent  Essential — a.  Matter  of  Fact. — In 
order  to  sustain  a  conviction  for  an  attempt  to  commit  a  crime,  it  is  essential 
that  the  intent  to  commit  that  specific  crime  be  proved  to  exist  as  a  matter  of 
fact  in  the  mind  of  the  accused.2 

b.  Implication  of  Law. — The  intent  cannot  be  implied  as  a  matter  of 
law  from  the  existence  of  the  same  facts  and  circumstances  which  would,  in 
case  the  deed  had  been  accomplished,  have  furnished  conclusive  evidence  of 
an  intention  to  commit  the  substantive  crime.3 


supplied  by  intendment  or  implication." 
Citing  2  Hawk.  P.  C,  c.  25,  §  60;  Rex  v. 
Higgins,  2  East  20;  Rex  v.  Philipps,  6  East 
464.  Followed  in  State  v.  Wells,  31  Conn.  210, 
where  it  was  held  that  an  indictment  charg- 
ing an  assault  with  intent  to  rape  "with  an 
intent,  violently  and  against  her  will,  her  felo- 
niously to  ravish  and  carnally  know,"  was 
not  defective  for  failure  to  charge  in 
terms  that  the  assault  was  made  with  ac- 
tual violence.  The  court,  by  Butler,  J.,  said  : 
"  Every  attempt  consists  of  two  elements  ;  viz., 
an  act  of  endeavor  to  commit  the  particular 
offense,  and  an  intent  by  that  act  of  endeavor 
alone  or  in  conjunction  with  other  necessary 
acts  to  commit  it.  Both  elements  must  be 
specifically  charged,  and  an  information  for  an 
attempt,  therefore,  must  charge  an  act  done, 
with  an  intent  to  commit  the  particular  crime 
described." 

See,  to  the  same  effect,  Thompson  v.  People, 
96  111.  158;  Cox  v.  People,  82  111.  191;  Smith 
v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec.  686; 
Com.  v.  Willard,  22  Pick.  (Mass.)  476;  People 
v.  Stites,  75  Cal.  570;  Cunningham  v.  State, 
49  Miss.  685;  Com.  v.  Clark,  6  Gratt.  (Va.) 
675;  State  v.  Colvin,  90  N.  Car.  717;  State  v. 
Lung,  21  Nev.  209. 

Attempt  to  Commit  Rape. — Overt  acts  towards 
the  commission  of  rape  must  be  proved  before 
there  can  be  a  conviction,  and  the  attempt 
should  progress  sufficiently  towards  execution 
to  clearly  show  the  criminal  intent.  In  re 
Lloyd,  Petitioner,  51  Kan.  501. 

Attempt  to  Commit  Burglary. — In  order  to 
constitute  an  attempt  to  commit  burglary 
there  must  appear  to  have  been  more  than  a 
mere  design  or  intention  to  commit  the  of- 
fense. There  must  have  been  some  ineffectual 
act  or  acts  towards  its  accomplishment. 
People  v.  Lawton/56  Barb.  (N.  Y.)  126.  In 
this  case  evidence  that  the  accused  went  to  a 
certain  shop  with  a  set  of  burglar's  tools  at 
one  o'clock  a.  m.,  in  pursuance  of  a  previous 
arrangement ;  that  the  tools  were  found  to  be 
too  small,  and  being  delayed  on  that  account 
from  attempting  an  entrance,  but  without 
abandoning  the  design,  he  was  intercepted 
and  captured,  was  held  to  be  sufficient. 

Attempt  to  Commit  Arson. — In  McDade  v. 
People,  29  Mich.  50,  a  charge  of  an  attempt  to 
commit  arson,  based  upon  solicitation  alone, 
was  held  to  be  unwarranted. 

1.  Statutory  Provisions. — Verdict  has  been 
rendered  for  an  attempt  to  commit  the  crime 


charged  in  the  indictment  in  the  following 

cases : 

Assault  with  Intent  to  Rape. — In  re  Lloyd, 
Petitioner,  51  Kan.  501  ;  Johnson  v.  State,  14 
Ga.  55;  State  v.  Cross,  12  Iowa  66,  79  Am. 
Dec.  519;  State  v.  Atherton,  50  Iowa  189,  32 
Am.  Rep.  134;  Com.  v.  Roby,  12  Pick.  (Mass.) 
507;  Fox  v.  State,  34  Ohio  St.  377. 

Attempt  to  Procure  Abortion. — People  v.  Loh- 
man,  2  Barb.  (N.  Y.)  216;  State  v.  Slagle,  82 
N.  Car.  653. 

Attempt  to  Commit  Burglary. — People  v.  Law- 
ton,  56  Barb.  (N.  Y.)  126. 

Assault  with  Intent  to  Maim. — Reg.  v.  Nich- 
olls,  9  C.  &  P.  267,  38  E.  C.  L.  114.  See  also 
Encyclopaedia  of  Pleading  and  Prac- 
tice, title  Attempts,  vol.  3,  p.  97. 

2.  Intent  must  Be  Specific. — It  is  not  sufficient 
to  prove  a  general  intent,  or  any  other  than 
the  particular  intent  alleged  in  the  indictment, 
the  burden  of  proving  which  beyond  a  reason- 
able doubt  is  on  the  state  by  showing  facts 
from  which  the  necessary  intent  can  be  de- 
duced or  implied  by  the  jury  upon  instruc- 
tions from  the  court. 

England. — Rex  v.  Davis,  1  C.  &  P.  306,  11 
E.  C.  L.  401 ;  Rex  v.  Howlett,  7  C.  &  P.  274, 
32  E.  C.  L.  508;  Reg.  ->.  Cruse,  8  C.  &  P.  541, 
34  E.  C.  L.  522. 

Alabama. — Ogletree  v.  State,  28  Ala.  693; 
Lewis  v.  State,  35  Ala.  380;  Simpson  v.  State, 
59  Ala.  1,  31  Am.  Rep.  1. 

Dclazvare. — State  v.  Beaver,  5  Harr.  (Del.) 
508;  State  v.  Seymour,  1  Houst.  Cr.  Cas. 
(Del.)  508. 

Indiana. — State  v.  Hailstock,  2  Blackf. 
(Ind.)  257. 

Missouri. — State  v.  Stewart,  29  Mo.  419. 

Ne-w  York. — People  v.  Vinegar,  2  Park.  Cr. 
Rep.  (Saratoga  Oyer  &  T.  Ct.)  24. 

Ohio. — Sharp  v.  State,  19  Ohio  379. 

Tennessee. — Davidson  v.  State,  9  Humph. 
(Term.)  455. 

Texas. — Henderson  v.  State,  12  Tex.  525; 
Johnson  v.  State,  4  Tex.  App.  598;  White  v. 
State,  13  Tex.  App.  259;  Carter  v.  State,  28 
Tex.  App.  355. 

"  Intentions  can  Only  be  Proved  by  Acts,  as 
juries  cannot  look  into  the  breast  of  the  crim- 
inal."   People  v.  Scott,  6  Mich.  296. 

3.  Intent  Not  to  be  Implied. — In  a  prosecu- 
tion for  an  assault  with  intent  to  kill  and 
murder,  a  charge  "  that  the  same  facts  and 
circumstances  which  would  make  the  offense 
murder  if  death  ensued,  furnish  sufficient 
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But  Rebuttable  Presumptions  of  Fact  are  sometimes  raised  in  certain  cases  where  a 
ite  of  facts  has  been  proved  to  exist  which  necessarily  excludes  every  other 
hypothesis  than  that  the  specific  intent  was  present.1 

c.  Instances — (i)  Attempt  to  Murder. — In  a  prosecution  for  an  attempt 
to  murder,  the  circumstances  must  appear  to  have  been  such  that  in  case  death 
had  ensued  it  would  have  been  murder.2    But  it  is  not  alone  sufficient  that 


evidence  of  the  intention,"  was  held  to  be 
erroneous.  Moore  v.  State,  18  Ala.  532, 
where  the  court,  by  Chilton,  J.,  said  :  "  There 
are  a  number  of  cases  where  a  killing  would 
amount  to  murder,  and  yet  the  party  did  not 
intend  to  kill.  1  Russ.  on  Crimes  438,  453-455. 
As  if  one  from  a  housetop  recklessly  throw 
down  a  billet  of  wood  upon  the  sidewalk, 
where  persons  are  constantly  passing,  and  it 
fall  upon  a  person  passing  by  and  kill  him, 
this  would  be  by  the  common  law  murder; 
but  if  instead  of  killing  him  it  inflicts  only 
a  slight  injury,  the  party  could  not  be  con- 
victed of  an  assault  with  intent  to  commit 
murder."  Cited  with  approval  in  Simpson  v. 
State,  59  Ala.  1,  31  Am.  Rep.  1,  a  prosecu- 
tion for  assault  with  intent  to  murder,  where 
a  charge  that  "  the  law  presumes  every  man 
to  intend  the  necessary  consequences  of  his 
own  acts"  was  held,  as  applied  to  murder,  a 
familiar  principleof  evidence,  but  that  the  con- 
clusion that  "if  a  man  shoots  another  man  with 
a  deadly  weapon  the  law  presumes  that  by 
such  shooting  he  intended  to  take  the  life  of 
the  person  shot"  was  held,  as  applied  to  the 
case  at  bar,  erroneous. 

To  the  same  effect  is  White  v.  State,  13 
Tex.  App.  259,  where  a  similar  charge  was 
held  to  be  erroneous;  the  court,  by  Hurt,  J., 
saying:  "If,  to  constitute  the  offense  for 
which  the  defendant  is  convicted,  it  is  neces- 
sary that  the  intent  to  kill  should  exist,  the 
above  charge  is  not  the  law,  and  the  judg- 
ment must  be  reversed.  The  question,  there- 
fore, presented  is,  '  Must  the  party  intend  to 
kill?'  Article  500  of  the  Penal  Code  provides 
that,  'if  any  person  shall  assault  another  with 
intent  to  murder,  he  shall  be  punished,'  etc. 
Can  a  party  assault  another  with  intent  to 
murder  without  the  intent  to  kill?  Can  mur- 
der be  committed  in  the  absence  of  the  intent 
to  kill?  We  answer,  yes.  Does  it  follow  from 
this  concession  that  an  assault  with  intent  to 
murder  can  be  made  in  the  absence  of  the  in- 
tent to  kill?    We  think  not." 

In  Morgans.  State,  33  Ala.  413,  a  prosecu- 
tion for  assault  with  intent  to  murder,  a  charge 
that  "the  presenting  of  a  pistol,  loaded  and 
cocked,  within  carrying  distance,  by  one  man 
at  another,  with  his  finger  on  the  trigger,  in 
an  angry  manner,  is  of  itself  an  assault  with 
inUnt  to  murder,"  was  held  erroneous;  the 
court,  by  Stone,  J.,  saying  :  "It  ignores  one  of 
the  material  facts  which  constitute  the  of- 
fense for  which  the  prisoner  was  on  trial." 

Contrary  View. — It  has  often  been  held,  how- 
ever, that  in  attempts  as  in  completed  crimes, 
the  offender  is  presumed  to  have  intended  the 
natural  and  probable  consequences  of  his  act. 
Rex  v.  Moore,  3,  B.  &  Ad.  184,  23  E.  C.  L. 
52 ;  Rex  v.  Bailey,  R.  &  R.  C.  C.  341 ;  Rex  v. 
Holt,  7  C.  &  P.  518,  32  E.  C.  L.609;  Reg.  v. 


Jones,  9  C.  &  P.  258,  38  E.  C.  L.  109;  Cole  v. 
State,  10  Ark.  318;  State  v.  Davis,  2  Ired.  (N. 
Car.)  153;  Wood  v.  State,  27  Tex.  App.  393. 

1.  Where  One  Accused  of  Rape  took  hold  of 
the  prosecutrix,  disarranged  or  removed  her 
clothing  so  as  to  expose  her  person,  opened 
his  own  clothes  and  exposed  his  private  parts, 
and  then,  while  lying  down,  drew  the  prosec- 
utrix down  upon  his  person,  it  was  held  to 
be  proper  to  presume  an  intention  on  the  part 
of  the  accused  to  have  sexual  intercourse 
with  her.    State  v.  Grossheim,  79  Iowa  75. 

Attempt  to  Procure  Abortion. — Where  one 
knowingly  inserted  instruments  into  the  womb 
of  a  pregnant  woman,  when  unnecessary  to 
preserve  life,  it  was  held  that  the  criminal  in- 
tent to  procure  an  abortion  would  be  implied. 
Scott  v.  People,  141  111.  195,  citing- 1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  936. 

Taking  Advantage  in  Mutual  Combat. — Two 
negroes,  as  the  result  of  a  quarrel,  agreed  to 
fight  with  butcher  knives,  which  they  pro- 
cured at  a  store,  and  proceeded  in  company 
to  the  field  of  combat  half  a  mile  away.  In 
the  fight  that  ensued,  one,  having  .received  a 
gash  on  the  arm,  drew  a  pistol  and  fired  at 
the  other,  who  retreated,  but  the  former  kept 
firing,  one  shot  taking  effect.  In  a  prose- 
cution of  the  one  who  did  the  shooting,  for  an 
attempt  to  murder,  it  was  held  that  the  intent 
was  clearly  shown.  The  court,  by  White,  J., 
said:  "  To  our  minds  it  is  clear,  from  the  evi- 
dence, that  the  defendant,  after  agreeing  to 
fight  with  knives,  sought  and  attempted  to 
get  the  advantage  by  shooting  and  killing  his 
antagonist  with  a  pistol."  King  v.  State,  4 
Tex.  App.  54,  30  Am.  Rep.  160.  To  the  same 
effect  is  Wilson  v.  State,  4  Tex.  App.  637. 

2.  Completed  Act  must  Be  Murder — Alabama. 
— Scitz  v.  State,  23  Ala.  42 ;  .Washington  v. 
State,  53  Ala.  29. 

Arkansas. — McCoy  v.  State,  8  Ark.  451. 

Delaware. — State  v.  Seymour,  1  Houst.  Cr. 
Cas.  (Del.)  508. 

Georgia. — King  v.  State,  21  Ga.  220;  Elliott 
v.  State,  46  Ga.  159;  Seborn  v.  State,  51  Ga. 
164;  Jackson  v.  State,  51  Ga.  402;  Smith  v. 
State,  52  Ga.  88. 

Indiana. — Walker  t'.  State,  8  Ind.  290. 

Kentucky. — Rapp  v.  Com.,  14  B.  Mon. 
(Ky.)  494. 

Maine. — State  v.  Neal,  37  Me.  468. 

North  Carolina. — State  v.  Boyden,  13  Ired. 
(N.  Car.)  505. 

Tennessee. — Smith  v.  State,  2  Lea  (Tenn.) 
614. 

Virginia. — Read  v.  Com.,  22  Gratt.  (Va.) 

924. 

Completed  Act   Manslaughter.  —  In    a  case 
where,  if  death  had  ensued,  the  accused  would 
have  been  guilty  of  manslaughter  only,  he 
cannot  be  convicted  of  an  assault  with  intent 
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the  act  done  would  have  been  murder  had  death  ensued,  though  unlawful  and 
the  result  of  design. 

Specific  intent  Necessary. — It  must  in  addition  appear  that  the  accused  had  a 
specific  intent  to  kill.1 


to  commit  murder.  So  held  where  one,  after 
advising  his  sister  to  accept  an  anonymous 
invitation  privately  to  meet  an  admirer,  fol- 
lowed her,  and  shot  the  person  meeting  her. 
Elliott  v.  State,  46  Ga.  159. 

Assault  with  Intent  to  Kill. — An  apparent 
variation  has  been  allowed  in  the  case  of  a 
prosecution  under  a  statute  "for  assault  with 
intent  to  kill,"  where  it  has  been  held  that 
proof  of  an  intent  to  commit  any  felonious 
homicide  was  sufficient.  Thus,  in  People  v. 
Shaw,  1  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
327,  where  the  accused  assaulted  another  with 
an  ax,  it  was  held  that  if  the  assault  was  made 
under  such  circumstances  that  had  the  person 
assaulted  been  killed  the  offense  would  have 
been  either  murder  or  manslaughter  in  any  of 
the  various  degrees,  the  prisoner  should  be 
convicted.  To  the  same  effect  are  Nancy  v. 
State,  6  Ala.  483;  State  v.  Nichols,  8  Conn. 
496.    Compare  Jeff  v.  State,  37  Miss.  321. 

Different  Degrees  of  Murder. — To  the  same 
effect,  with  regard  to  the  question  of  malice  in 
prosecutions  for  attempt  to  murder,  where  a 
statute  provides  for  different  degrees  of  mur- 
der, Smith  v.  State,  2  Lea  (Tenn.)  614; 
Stapp  v.  State,  3  Tex.  App.  138;  Gay  7'.  State, 
3  Tex.  App.  168;  Ewing  v.  State,  4  Tex.  App. 
417;  Wilson  v.  State,  4  Tex.  App.  637. 

Variance. — But  where  the  statute  provided 
for  separate  crimes  of  attempt  to  murder  and 
attempt  to  commit  manslaughter,  a  verdict  of 
guilty  for  the  latter  upon  an  indictment  for  the 
former  was  held  to  have  negatived  the  intent 
as  charged,  and  was  therefore  a  fatal  vari- 
ance; and,  being  an  acquittal  of  the  offense 
charged,  another  prosecution  was  barred,  and 
the  prisoner  was  discharged.  Morman  v. 
State,  24  Miss.  54. 

1.  Serious  Bodily  Injury. — An  instruction 
that  an  intention  to  do  such  serious  bodily 
injury  as  would  probably  end  in  death  was 
sufficient  to  convict  for  an  attempt  to  murder, 
was  held  to  violate  the  fundamental  rule. 
Pruitt  v.  State,  20  Tex.  App.  129;  Moore  v. 
State,  26  Tex.  App.  322. 

Attempt  to  Shoot. — Where  the  accused  came 
to  the  door  of  a  house  and  presented  a  loaded 
pistol  at  another  upon  the  inside,  saying  in 
an  angry  manner  "  that  if  he  would  come  out 
of  the  house  he  would  shoot  him,  and  that 
if  he  did  not  come  out  of  the  house  he  would 
shoot  him  anyhow,"  but  was  prevented  and 
led  away  by  a  third  party,  it  was  held  that 
these  circumstances  of  themselves  were  not 
conclusive  evidence  of  the  intent  necessary  to 
a  conviction  for  an  attempt  to  murder. 
Morgan  v.  State,  33  Ala.  413. 

The  same  principle  is  applied  in  the  follow- 
ing cases  to  the  same  purpose  :  White  t'.  State, 
13  Tex.  App.  259,  where  the  accused  attempt- 
ed to  shoot  another  with  a  pistol  loaded  to 
the  muzzle  with  large  squirrel  shot,  and  it 
was  wrested  from  him  before  being  dis- 
charged. 

3  C.  of  L. — 17  257 


Administering  Poison. — Reg.  v.  Ryan.  2  M. 
&  Rob.  213,  where  the  prisoner  was  charged 
with  causing  poisuii  to  be  taken  by  another, 
and  the  evidence  was  that  the  poison,  although 
taken  by  that  person,  was  intended  for  a  third 
person. 

Planting  a  Spring  Gun. — Simpson  v.  State, 
59  Ala.  1,31  Am.  Rep.  1,  where  the  accused 
planted  a  spring  gun  in  his  garden  at  night 
to  protect  his  vegetables  and  fences  from  dep- 
redations, which  had  been  frequent  and  re- 
peated, and  in  the  early  morning  a  neighbor, 
who  apparently  was  not  trespassing,  was  shot 
and  severely  wounded. 

Assault  with  a  Pocket  Knife. — Courtney  v. 
State,  13  Tex.  App.  502,  where  the  accused 
entered  the  field  of  his  neighbor,  adjoining 
his  own,  where  the  latter  was  at  work,  and,  as 
a  result  of  an  altercation  in  which  their  re- 
spective wives  and  mothers  and  others  were 
concerned,  assaulted  him  with  a  pocket  knife, 
but  was  prevented  from  doing  any  serious  in- 
jury. To  the  same  effect  is  Ogletree  v.  State, 
28  Ala.  693. 

Beating  Another. — Harrell  v.  State,  13  Tex. 
App.  374,  where  the  accused  savagely  beat  his 
wife  with  a  heavy  chair,  cutting  her  scalp  to 
the  bone,  and  saying,  "I  am  going  to  kill 
you,"  from  the  effects  of  which  injury  she  was 
confined  to  her  bed  for  over  a  month,  narrowly 
escaping  death;  it  appearing  that  he  could 
have  taken  her  life  had  he  desired  to  do  so, 
having  the  opportunity,  and  no  one  being 
there  to  prevent. 

Reg.  v.  Donovan,  4  Cox  C.  C.  400,  where 
the  accused  had  beat  his  wife  with  his  fists,  and 
she,  because  thereof,  jumped  or  fell  out  of  the 
window,  and  the  question  was  whether  he 
intended  to  make  her  jump  out  to  escape  from 
his  violence. 

Reg.  v.  Cruse,  8  C.  &  P.  541,  34  E.  C.  L. 
522,  where  it  appeared  that  the  prisoner  beat  a 
natural  child  of  his  wife  in  such  a  manner  as 
was  likely  to  cause  death,  but  the  child  re- 
covered: a  charge  that  "before  you  can  find 
the  prisoner  guilty  of  this  felony  you  must  be 
satisfied  that  when  he  inflicted  this  violence 
on  the  child  he  had  in  his  mind  a  positive  in- 
tention of  murdering  that  child,"  was  ap- 
proved. Cited  with  approval  in  State  v.  Jef- 
ferson, 3  Harr.  (Del.)  571,  where  a  negro  man 
fired  a  gun  loaded  with  shot  at  a  negro  girl, 
none  of  which  hit  her. 

Assault  by  a  Policeman. — Slattery  ->.  People, 
58  N.  Y.  354,  where  the  prisoner,  a  police- 
man, while  in  a  state  of  intoxication  assaulted 
the  prosecutor  upon  the  street,  without  cause 
or  provocation,  and  savagely  beat  him  with  his 
club. 

Pointing  a  Weapon  at  Another. — Under  a 
statute  making  it  a  crime  to  "attempt  to  dis- 
charge any  kind  of  firearms,"  the  mere  point- 
ing of  a  weapon  at  another  is  not  such  an  at- 
tempt. Mulligan  v.  People,  5  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  105. 
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Unintended  Victim. — It  is  not,  however,  essential  that  the  one  against  whom  the 
attempt  is  in  fact  aimed  should  be  shown  to  be  the  one  intended  to  be  killed.1 

(2)  Attempt  to  Rape — Intention  to  Use  Force  if  Necessary. — An  attempt  to  rape 
cannot  be  sufficiently  established  unless  it  is  shown  that  it  was  the  intention  of 
the  offender  to  use  force,  if  necessary,  to  effect  his  purpose  without  the  consent 
of  the  female.2 


Assault  with  an  Ax. — In  Dains  v.  State,  2 
Humph.  (Term.)  439,  where  one,  with  some 
provocation  and  "  in  a  gush  of  irritated  feel- 
ing," struck  another  upon  the  side  of  the 
head  with  an  ax,  which  it  appeared  he  had 
taken  up  for  a  different  purpose,  giving  him  a 
dangerous  wound,  it  was  held  that  a  convic- 
tion for  an  assault  "  with  an  intent  to  kill,  and 
murder  in  the  first  degree,"  could  not  be 
sustained. 

Evidence  of  Provocation — Adultery. — I  n  M  a  h  e  r 

^.People,  10  Mich.  212,  81  Am.  Dec.  781, 
the  defendant  fired  a  pistol  at  another,  in  the 
heat  of  passion,  causing  a  severe  wound,  and 
it  was  held  to  be  error  to  exclude  evidence 
tending  to  show  the  commission  of  adultery 
by  the  prosecutor  with  the  prisoner's  wife 
within  half  an  hour  before  the  assault,  from 
which  the  jury  might  have  inferred  that  the 
completed  crime  would  not  be  murder. 
Manning,  J.,  dissented  on  the  ground  that  "  to 
make  that  manslaughter  which  would  other- 
wise be  murder,  the  provocation  *  *  *  must 
be  given  in  the  presence  of  the  person  com- 
mitting the  homicide." 

The  Use  of  a  Weapon  Likely  to  Cause  Death 
has  been  held  to  be  prima  facie  evidence  of 
an  intent  to  kill,  and  when  once  shown,  the 
burden  of  negativing  that  intent  is  on  the  ac- 
cused. Jeff  v.  State,  37  Miss.  321,  39  Miss.  593. 
To  practically  the  same  effect  are  Rex  v. 
Howlett,  7  C.  &  P.  274,  32  E.  C.  L.  508; 
Territory  v.  Reuss,  5  Mont.  605. 

"  Positive  "  Intention. — In  Moore  v.  State,  18 
Ala.  532,  it  was  held  that  the  use  of  the  word 
"positive,"  in  charging  the  jury  as  to  the 
kind  of  intention  required  in  order  to  convict 
for  an  assault  with  intent  to  murder,  was 
properly  refused,  because  calculated  to  mis- 
lead the  jury  as  to  the  terms  of  the  statute. 
But  in  Reg.  v.  Cruse,  8  C.  &  P.  541,  34  E.  C. 
L.  522,  the  use  of  the  word  "  positive,"  in  the 
same  connection,  was.  approved.  See  also 
State  v.  Jefferson,  3  Harr.  (Del.)  571. 

Intent  need  Not  Exist  at  the  Beginning. — Where 
one  assaults  another  with  a  deadly  weapon,  it 
need  not  be  shown  that  the  intent  to  kill  ex- 
isted at  the  beginning  of  the  assault.  It  will 
be  sufficient  if  the  assailant,  being  impressed 
with  a  reasonable  sense  of  imminent  danger 
to  his  own  life  on  account  of  the  resistance  of 
his  adversary,  intends  to  kill  the  latter  in  self- 
defense.  Dave  v.  State,  22  Ala.  23.  To  the 
same  effect  are  Pugh  v.  State,  2  Tex.  App.  539 ; 
Kingt).  State,4  Tex.  App.  54,  30  Am.  Rep.  160. 

Contrary  to  Rule  of  the  Text. — Where  the 
accused  assaulted  another  with  a  knife,  in  a 
prosecution  for  assault  with  intent  to  mur- 
der, a  charge  that  "  whenever  it  appears  upon 
a  trial  for  assault  with  intent  to  murder,  that 
the  offense  would  have  been  murder  had  death 
resulted  therefrom,  the  person  committing 
such  assault   is   deemed  to  have  done  the 


same  with  that  intent,"  was  held  to  be  a 
proper  instruction.  Ferguson  v.  State,  6 
Tex.  App.  504.  And  that  a  positive  inten- 
tion in  the  mind  of  the  accused  need  not  be 
shown.  Cole  v.  State,  10  Ark.  318.  But  see 
Walker  v.  State,  7  Tex.  App.  627,  where  the 
accused  while  intoxicated,  without  provoca- 
tion, and  apparently  in  a  spirit  of  bravado, 
fired  a  pistol  towards  his  friend,  but  missed, 
though  only  seven  or  eight  feet  distant;  and  a 
charge  which  in  effect  assumed  the  purpose 
to  strike,  and  that  the  law  implied  malice 
from  the  deadly  nature  of  the  weapon  used, 
was  held  erroneous.  See  also  State  vr 
Stewart,  29  Mo.  419,  where  it  was  held  that 
an  instruction  that  "  the  law  presumes  that 
every  man  intends  the  necessary  and  probable 
consequences  of  his  acts,"  in  a  prosecution  for 
attempt  to  murder,  was  misleading. 

1.  The  One  Injured  need  Not  Be  the  One  In- 
tended.— Thus,  where  one  shoots  at  another, 
believing  him  to  be  a  different  person.  Reg. 
v.  Smith,  Dears.  C.  C.  559,  25  L.  J.  N.  S.  M. 
C.  29,  7  Cox  C.  C.  51,  1  Jur.  N.  S.  1116,  33 
Eng.  L.  &  Eq.  567. 

Or  shoots  at  one,  and,  missing  him,  hits  an- 
other. Reg.  v.  Stopford,  11  Cox  C.  C.  643; 
Dunaway  v.  People,  no  111.  333,  51  Am.  Rep. 
686;  State  v.  Gilman,  69  Me.  163,  31  Am. 
Rep.  257;  State  v.  Jump,  90  Mo.  171 ;  State  v. 
Montgomery,  91  Mo.  52.  Contra,  Reg.  v. 
Hewlett,  1  F.  &  F.  91 ;  Lacefield  v.  State,  34 
Ark.  275,  36  Am.  Rep.  8;  Com.  v.  Morgan, 
11  Bush  (Ky.)  601. 

Shooting  into  a  Crowd. — In  Reg.  ->.  Lalle- 
ment,  6  Cox  C.  C.  204,  it  appeared  that  the 
prisoner,  being  irritated  by  a  crowd  of  boys 
who  were  following  him,  discharged  a  loaded 
pistol  among  them,  and  thereby  wounded  a 
person  who  was  passing  along  the  street. 
There  was  nothing  to  show  any  intent  to 
shoot  any  particular  person,  nor  was  the  in- 
dividual injured  one  of  those  who  were  teas- 
ing him.  jervis,  C.  J.,  said  :  "  I  do  not  think 
that  the  charge  contained  in  the  indictment 
is  proved.  Doubtless,  at  common  law,  if  the 
person  wounded  had  been  killed  it  would 
have  been  murder.  But  this  is  an  offense 
under  the  statute,  and  must  be  proved  strictly 
in  its  very  terms."  See  also  Rex  v.  Mcllhone, 
1  Crawf.  &  Dix.  C.  C.  156.  But  in  Walker 
v.  State,  8  Ind.  290,  it  was  held  that  shooting 
into  a  crowd,  whereby  one  was  wounded,  was 
sufficient  evidence  from  which  an  intent  to 
kill  the  wounded  one  could  be  inferred.  To 
the  same  effect  is  State  v.  Sloanaker,  Houst. 
Cr.  Cas.  (Del.)  62. 

2.  Bishop's  New  Criminal  Law  (8th  ed.), 
§  731- 

No  Actual  Violence  need  be  Shown  in  order  to 

prove  an  intent  to  use  force.    Such  intent 
may  generally,  and  must  often  necessarily, 
be  inferred  from  the  acts  and  position  of  the 
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Where  Force  is  Not  of  the  Essence  of  the  Offense. —  An  exception  to  this  rule  is  found 
in  those  cases  where  force  is  not  of  the  essence  of  the  offense;  as  where  an 
attempt  is  made  to  have  carnal  knowledge  of  a  female  who  in  law  is  deemed 
incapable  of  consenting,  either  on  account  of  her  tender  years,1  idiocy  or 


accused.  As  where  one  decoyed  a  female 
child  into  a  building  and  was  detected  within 
a  few  feet  of  her  in  a  state  of  indecent  expo- 
sure, although  he  had  not  touched  her.  Hays 
v.  People,  i  Hill  (N.  Y.)  351. 

Suspicious  Positions. — Also  where  the  female 
awoke  and  found  the  accused  in  bed  with  her, 
holding  her  by  the  wrist,  and  he  escaped 
when  she  called  for  help.  Carter  v.  State,  35 
Ga.  263. 

So  where  the  accused  was  discovered  at 
about  two  o'clock  in  the  morning,  with  only  a 
shirt  on,  irt  the  bed  where  the  woman  and  her 
husband  and  child  were,  stooping  over  the 
woman.    State  v.  Smith,  80  Mo.  516. 

So  also  where  the  female  was  awakened  by 
the  accused  pulling  the  bedclothes  off  her. 
Dibrell  v.  State,  3  Tex.  App.  456.  See  also 
State  v.  Boon,  13  Ired.  (N.  Car.)  244,  57  Am. 
Dec.  555. 

But  it  was  held  otherwise  where  the  accused 
simply  called  her  given  name  and  fled  when 
she  screamed.  Carroll  v.  State,  24  Tex.  App. 
366. 

Pursuit  with  Threatening  Language. — Where 
a  negro,  partly  naked,  called  to  a  white  woman 
passing  along  the  road,  to  stop,  and  then  pur- 
sued her  for  nearly  a  mile  calling  upon  her  to 
stop,  but  himself  stopped  when  within  ten 
feet  of  her,  it  was  held  that  these  circumstances 
involved  nothing  more  than  a  question  of  fact 
whether  there  was  an  intention  and  an  actual 
attempt  to  have  carnal  knowledge  of  her  by 
force  and  against  her  consent.  Lewis  v. 
State,  35  Ala.  380.  To  the  same  effect  is 
State  v.  Massev,  86  N.  Car.  658,  41  Am.  Rep. 
478. 

Indecent  Importuning  of  a  female  with  a 
view  to  inciting  to  allow  sexual  intercourse 
is  never  alone  sufficient  to  constitute  an  at- 
tempt to  rape.  State  v.  Kendall,  73  Iowa  255, 
5  Am.  St.  Rep.  679;  Garrison  v.  People,  6 
Neb.  274;  Irving  v.  State,  9  Tex.  App.  66; 
Sanford  v.  State,  12  Tex.  App.  196. 

Mere  Solicitation,  however  earnest,  does  not 
sufficiently  show  an  intent  to  rape.  House  v. 
State,  9  Tex.  App.  53 ;  Thomas  v.  State,  16 
Tex.  App.  535. 

Gross  Liberties,  not  amounting  to  force, 
threats,  or  fraud,  are  not  sufficient  proof  of  an 
intent  to  use  force  to  support  a  conviction  for 
an  attempt  to  rape.  Saddler  v.  State,  12  Tex. 
App.  194.  As  where  the  accused  entered  a 
woman's  bedroom,  and  put  his  hand  on  her 
person.  Thompson  v.  State,  43  Tex.  583; 
Taylor  v.  State,  50  Ga.  79.  So  held  where  a 
negro,  partially  naked,  went  into  a  bedroom 
where  several  girls  were  sleeping  on  one  bed, 
and,  turning  one  of  them  over,  tried  to  get  onto 
her,  but  fled  when  she  awoke.  Charles  v. 
State,  11  Ark.  389. 

Such  Liberties,  if  Not  Resisted,  may  be  taken 
to  negative  the  intent  to  use  force,  even  where 
the  accused  effects  penetration,  which  the 
prosecutrix  swears  was  against  her  will.  Reg. 


v.  Stanton,  1  C.  &.  K.  415,  47  E.  C.  L.  415; 
Reg.  v.  Wright,  4  F.  &  F.  967. 

Burglary  with  Intent  to  Rape  was  held  not  to 
have  been  sufficiently  established  by  proof  of 
a  nocturnal  entrance  into  a  house,  and  that 
the  accused  had  placed  his  hand  in  the  bosom 
of  the  woman  sleeping  therein,  which  awoke 
her,  whereupon  he  fled.  Coleman  v.  State, 
26  Tex.  App.  252.  To  the  same  effect,  Ham- 
ilton v.  State,  11  Tex.  App.  116. 

But  in  Harvey  v.  State,  53  Ark.  425,  it  was 
held  that  a  burglarious  entry  with  intent  to 
have  connection  with  a  woman  while  asleep, 
and  without  her  consent,  was  sufficient.  In 
such  a  case,  in  order  to  convict,  proof  that 
the  intent  existed  at  the  moment  of  the  entry 
is  essential.  Kelly  v.  Com.,  1  Grant's  Cas. 
(Pa.)  484;  State  v.  Eaton,  3  Harr.  (Del.)  554. 

Excessive  Drunkenness  is  a  fact  to  be  consid- 
ered by  the  jury  as  tending  to  negative  an 
attempt  to  rape.  Reagan  v.  State,  28  Tex. 
App.  227,  19  Am.  St.  Rep.  833. 

Submission  Not  Always  Consent. — Submission 
by  a  child  to  a  strong  man  does  not  necessa- 
rily implv  that  she  consented,  Hays  v.  Peo- 
ple, 1  Hill  (N.  Y.)  351 ;  Reg.  v.  Day,  9  C.  & 
P.  722,  38  E.  C.  L.  306;  or  to  a  number  of 
men,  Reg.  v.  Hallett,  9  C.  &  P.  748,  38  E.  C. 
L.  318;  or  by  a  young  girl  to  one  in  authority 
over  her,  Rex  v.  Nichol,  R.  &  R.  C.C.  130. 

Degree  of  Resistance. — One  may  be  convicted 
of  an  attempt  to  commit  rape  when  it  appears 
that  the  woman  made  a  determined  resistance, 
which  was  effective  in  frustrating  the  attempt, 
although  she  made  no  outcry  and  did  not  make 
the  greatest  possible  resistance  of  which  she 
was  capable.    State  v.  Brown,  54  Kan.  71. 

An  Aggravated  Assault  and  Battery  upon  a  fe- 
male will  not  of  itself  sustain  a  conviction  for 
attempt  to  rape.  Peterson  -'.  State,  14  Tex. 
App.  162. 

1.  Attempts  upon  Young  Girls. — At  common 
law,  a  female  under  the  age  of  ten  years  is 
deemed  incapable  of  consenting  to  sexual 
intercourse,  so  as  to  excuse  the  offender.  By 
statute  in  the  United  States  the  age  of  con- 
sent varies  from  ten  to  eighteen  years.  Car- 
nal knowledge  of  such  a  one,  though  with  her 
consent,  is  punishable  as  rape.  (See  the  title 
Rape.)  An  attempt,  therefore,  to  accom- 
plish the  act,  under  the  same  circumstances, 
though  with  her  consent,  is  an  attempt  to 
commit  rape.  1  Hale  P.  C.  628;  Reg.  v. 
Cockburn,  3  Cox  C.  C.  ^43;  Reg.  v.  Beale, 
10  Cox  C.  C.  157,  L.  R.  1  C.  C.  10;  Reg. 
v.  Connolly,  26  U.  C.  B.  317;  Territory  v. 
Potter,  1  Arizona  421 ;  People  v.  McDonald, 

9  Mich.  150;  Williams  v.  State,  47  Miss.  609; 
State  v.  Pickett,  11  Nev.  255,  21  Am.  Rep. 
754;  State  v.  Johnston,  76  N.  Car.  200/;  Mayo 
v.  State,  7  Tex.  App.  342;  State  v.  Berzaman, 

10  Wash.  277. 

An  Attempt  to  Carnally  Know  and  Abuse  a 
girl  of  tender  years,  though  above  the  age  of 
consent,  is  a  statutory  offense  punishable, 
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insanity,1  or  insensibility  from  any  cause.2 

Fraud. — And  according  to  the  better  rule  laid  down  by  most  of  the  modern 
authorities,  where  such  fraud  is  used  as  would  justify  a  virtuous  female  in 
submitting  to  the  act,  the  actual  intent  to  use  violence  if  other  means  fail  need 
not  be  shown,  although  there  are  many  authorities  holding  views  contrary  to 
this  rule.3 


though  done  with  her  consent.  Reg.  v. 
Martin,  9  C.  &  P.  213,  38  E.  C.  L.  85,  2  Moo. 
C.  C.  123. 

Under  an  indictment  charging  an  assault 
and  carnal  knowledge  and  abuse,  conviction 
cannot  be  had  for  an  assault  in  case  the  girl 
consented.  Reg.  v.  Banks,  8  C.  &  P.  574,  34 
E.  C.  L.  531 ;  Reg.  v.  Martin,  9  C.  &  P.  213, 
38  E.  C.  L.  85,  2  Moo.  C.  C.  123;  Reg.  v. 
Read,  Den.  C.  C.  377,  2  C.  &  K.  957,  61  E.  C. 
L.  957;  Reg.  v.  Mehegan,  7  Cox  C.  C.  145; 
Reg.  v.  Johnson,  L.  &  C.  632,  10  Cox  C.  C. 
114. 

Contra. — It  has,  however,  been  held  that  an 
attempt  to  have  carnal  knowledge  of  a  female 
under  the  age  of  consent  does  not  constitute 
the  crime  of  attempt  to  rape;  that  notwith- 
standing the  provisions  as  to  the  age  of  con- 
sent, the  female  thus  deemed  in  law  incapa- 
ble of  consenting  to  the  act,  may  nevertheless 
consent  in  fact,  and  if  she  does  actually  con- 
sent, then  an  actual  intent  in  the  mind  of  the 
accused  to  use  force  at  all  events  must  be 
shown  by  proof  of  sufficient  manifestations, 
unless  the  child  is  under  the  age  of  seven 
years.    Toulet  v.  State,  100  Ala.  72. 

1.  Reg.  v.  Fletcher,  Bell  C.  C.63;  State 
v.  Atherton,  50  Iowa  189,  32  Am.  Rep.  134. 

Attempts  on  Insane  Female. — Consent,  actu- 
ated by  mere  animal  instinct,  has  been  held 
sufficient  to  negative  incapacity  to  consent. 
Reg.  v.  Fletcher,  L.  R.  1  C.  C.  39;  Reg.  v. 
Barratt,  12  Cox  C.  C.  498;  Reg.  v.  Connolly, 
26  U.  C.        B.  317. 

Under  art.  528  of  the  Texas  Penal  Code  no 
mental  incapacity  in  the  prosecutrix  is  recog- 
nized. Baldwin  v.  State,  15  Tex.  App.  275 ; 
Rodriguiz  v.  State,  20  Tex.  App.  542. 

2.  Attempt  to  Rape  During  Sleep. — As  to 
whether  or  not  an  attempt  to  accomplish  sex- 
ual intercourse  with  a  sleeping  woman  without 
her  knowledge  or  consent  constitutes  an  at- 
tempt to  rape,  there  have  been  conflicting 
opinions.  The  better  rule  is,  that  the  woman 
being  for  the  time  incapable  of  consenting  and 
incapable  of  resisting,  an  intent  to  use  force 
need  not  be  shown.  Reg.  v.  Mayers,  12  Cox 
C.  C.  311 ;  Reg.  v.  Young,  14  Cox  C.  C.  114; 
Harvey  v.  State,  53  Ark.  425  (overruling-  Sul- 
livant  v.  State,  8  Ark.  400;  and  Charles  v. 
State,  11  Ark.  390) ;  State  v.  Shepard,  7  Conn. 
54;  Carter  v.  State,  35  Ga.  263;  State  v. 
Smith,  80  Mo.  516. 

Contra. — Some  old  authorities  have  held 
that  an  intent  to  use  actual  force  in  case  of 
resistance  must  be  shown.  Charles  v.  State, 
11  Ark.  410;  King  v.  State,  22  Tex.  App.  650; 
Com.  v.  Fields,  4  Leigh  (Va.)  648. 

Mixing  Cantharides  in  the  Drink  of  a  Woman  is 
not  proof  of  the  necessary  intent  to  overcome 
her  will,  and  does  not  constitute  an  attempt  to 
rape.  State  v.  Lung,  21  Nev.  209,  where  the 
court,  by  Bigelow,  said:    "Cantharides,  or 


Spanish  fly,  is  classed  with  the  irritant  poisons, 
such  as  arsenic,  the  acids,  corrosive  sublimate, 
etc.,  and  is  capable  of  producing  fatal  results. 
The  first  symptoms  are  nausea,  vertigo,  and 
a  burning  sensation  in  the  mouth  and  throat, 
followed  sometimes  by  irritation  in  the  geni- 
tal organs.  There  is  nothing  about  it  in  the 
nature  of  a  narcotic  or  an  anaesthetic.  2 
Whart.  &  S.  Med  Jur.,  §§  523,  524;  Tayl.  Pois. 
576.  Except  as  an  effect  of  the  sickness 
produced,  it  leaves  a  person  in  the  full  pos- 
session of  his  faculties.  It  can  produce  no 
such  complication  of  mind  or  body  as  we  have 
seen  is  necessary  in  order  to  constitute  the 
constructive  force  in  rape.  *  *  *  It  was  not 
adequate  to  bring  about  that  state  of  affairs 
which,  had  he  succeeded  in  having  carnal 
intercourse  with  the  woman,  would  have  con- 
stituted rape." 

An  Attempt  to  Administer  Chloroform  to  a 
woman  for  the  purpose  of  having  connection 
with  her  while  she  is  under  its  influence  is 
an  attempt  to  rape.  Milton  v.  State,  23  Tex. 
App.  204,  24  Tex.  App.  284. 

3.  Impersonating  the  Husband. — An  attempt 
to  accomplish  sexual  intercourse  with  a 
married  woman  by  inducing  her  to  submit, 
under  the  belief  that  the  accused  is  her  hus- 
band, is  an  attempt  to  commit  rape.  An  at- 
tempt to  accomplish  the  sexual  act  in  such 
case  involves  the  intent  to  use  sufficient  force 
and  to  be  against  her  will,  inasmuch  as  she 
is  in  fact  incapable  of  consenting  to  an  act  of 
the  nature  of  which  she  is  entirely  ignorant. 
Reg.  v.  Flattery,  2  Q.  B.  Div.  410;  State  v. 
Shepard,  7  Conn.  54;  People  v.  Bartow,  1 
Wheel.  Cr.  Cas.  (N.  Y.)  378;  Reg.  v.  Dee,  15 
Cox  C.  C.  579,  in  which  all  the  leading 
English  and  Irish  authorities  are  reviewed 
and  discussed.  This  decision  was  rendered  in 
1884  by  a  unanimous  court.  The  following 
year  Parliament  expressly  enacted  that  inter- 
course under  such  circumstances  should  be 
rape,  thus  making  such  an  attempt  an  attempt 
to  rape.  48  and  49  Vict.,  c.  69,  §  4.  See  also 
State  v.  Murphy,  6  Ala.  765,  41  Am.  Dec.  70. 

Contrary  View. — Reg.  v.  Saunders,  8  C.  &  P. 
265,  34  E.  C.  L.  383;  Reg.  v.  Williams,  8  C. 
&  P.  286,  34  E.  C.  L.  392;  Reg.  v.  Barrow,  L. 
R.  1  C.  C.  156;  Reg.  v.  Sweenie,  8  Cox  C.  C. 
223  (Macneill,  L.  P.,  and  Ivorv,  L.,  dissenting) ; 
Rex  v.  Jackson,  R.  &  R.  C.  C.  487  (four 
judges  dissenting)  \  State  v.  Brooks,  76  N. 
Car.  1.  Bishop,  in  his  work  on  Criminal  Law, 
following  the  older  authorities,  says :  "The 
peculiar  offense  of  rape  is  not  committed 
where  the  man  obtains  the  woman's  consent 
by  a  fraud,  as  by  personating  the  husband. 
This  is  a  technicality  in  rape,  perhaps  de- 
rivable more  from  ancient  precedents  than 
from  the  reasonings  of  the  law;  but  whether 
so  or  not,  our  courts  cannot  change  it,"  1  Bish- 
op's New  Crim.  Law  (8th  ed.),  $  261. 
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Assault  with  Intent  to  Rape,  which  is  a  statutory  crime,  cannot  under  any 
circumstances  be  established,  unless  actual  physical  force  constituting  an 
assault,  in  addition  to  the  necessary  intent,  be  proved.1 

(3)    Other    Attempts  —  Abortion  —  Arson  —  Larceny  —  Maiming  —  Robbery. — The 

rule  that  a  specific  intent  must  exist  in  the  mind  of  the  accused, 
to  commit  the  particular  crime  charged  to  have  been  attempted,  has 
also  been  applied  in  cases  of  attempts  to  procure  abortion,2  to  commit 


It  is  certainly  unreasonable  to  say  that  pre- 
cedents which  are  contrary  to  reason,  and 
which  have  not  the  slightest  influence  upon 
any  contractual  relation,  cannot  be  disregard- 
ed by  our  courts,  especially  when  they  can  serve 
no  other  end  than  to  furnish  immunity  from 
merited  punishment. 

Under  Pretense  of  Medical  Treatment. — Upon 
the  same  principle,  a  man  who  attempts  to 
have  connection  with  a  female  under  pretense 
of  giving  her  medical  treatment,  is  guilty  of 
an  attempt  to  rape.  Reg.  v.  Case,  Den.  C.  C. 
580  ;  Reg.  v.  Flatter)',  2  B.  Div.  410 ;  Pome- 
roy  v.  State,  94  Ind.  96,  48  Am.  Rep.  146.  See 
also  Rex  v.  Rosinski,  1  Moo.  C.  C.  19. 

A  Distinction  has  been  indulged  in  where  it 
was  shown  that  a  physician  represented  to  a 
woman  that  copulation  was  a  necessary  treat- 
ment of  her  case,  and  she,  in  good  faith,  sub- 
mitted for  that  purpose.  Don  Moran  v.  Peo- 
ple, 25  Mich.  356,  12  Am.  Rep.  283;  Walter 
v.  People,  50  Barb.  (N.  Y.)  144.  In  such  case 
the  fact  of  feeble  intellect  of  the  prosecutrix 
may  be  considered  as  tending  to  show  good 
faith  on  her  part.  Pomeroy  v.  State,  94  Ind. 
96,  48  Am.  Rep.  146.  But  see  Bloodworth  v. 
State,  6  Baxt.  (Tenn.)  614,  32  Am.  Rep.  546. 

Woman  Taken  by  Surprise. — Where  a  medi- 
cal man,  after  making  an  injection  for  piles, 
and  while  the  woman  was  bent  over  for  that 
purpose,  took  her  by  surprise  and  penetrated 
her  person  a  little  before  she  was  aware  of  the 
stratagem,  but  desisted  when  she  discovered 
it  and  rose  up,  it  was  held  not  an  attempt  to 
commit  rape,  there  appearing  to  be  no  intent 
to  use  force.  Reg.  v.  Stanton,  1  C.  &  K.  415, 
47  E.  C.  L.  415. 

Under  the  Texas  Penal  Code,  art.  531,  which 
provides  that  "  the  fraud  must  consist  of  the 
use  of  some  stratagem  by  which  the  woman  is 
induced  to  believe  that  the  offender  is  her 
husband,"  one  who  entered  the  bedroom  of  a 
married  woman,  and  after  answering  in  the 
affirmative  a  question  if  it  was  her  husband, 
pulled  off  his  clothes,  and,  upon  being  detected, 
insisted  unsuccessfully  upon  having  connec- 
tion with  her,  was  held  guilty  of  an  attempt 
to  rape.  Franklin  v.  State  (Tex.  Crim.App. 
1895),  29  S.  w-  ReP-  1088.  Under  this  statute, 
in  order  to  convict,  it  must  be  affirmatively 
shown  that  the  prosecutrix  is  a  married 
woman.    King  v.  State,  22  Tex.  App.  650. 

1.  Force  a  Necessary  Element  in  Assault  with 
Intent  to  Rape. — In  order  to  commit  an  assault 
with  intent  to  commit  a  rape,  the  jury  must 
be  satisfied  not  only  that  the  prisoner  intended 
to  gratify  his  passions  on  the  person  of  the 
prosecutrix,  but  that  he  intended  to  do  so  at 
all  events,  and  notwithstanding  any  resistance 
on  her  part.  Rex  v.  Lloyd,  7  C.  &  P.  318, 
32  E.  C.  L.  523. 


Refusal  to  Charge  as  to  Intent. — Where  one 
entered  a  room  "soon  after  dark,"  in  which 
three  girls  and  their  parents  were  in  bed,  and 
removed  the  bedclothes  from  the  oldest  girl 
and  put  his  hand  upon  the  lower  portion  of 
her  person,  but  fled  at  once  upon  her  giving 
an  alarm,  a  charge  "  that  if  the  defendant 
went  there  with  the  intent  to  desist  as  soon  as 
he  found  that  the  woman  would  not  consent, 
then  he  is  not  guilty  of  the  charge,"  having 
been  refused  and  the  accused  having  been 
found  guilty,  the  judgment  was  reversed. 
Taylor  v.  State,  50  Ga.  79. 

Proof  of  Threats,  made  with  a  view  to  in- 
ducing the  woman  to  submit,  will  not  of  them- 
selves in  such  case  justify  a  conviction. 
'  Burney  v.  State,  21  Tex.  App.  565;  Tay- 
lor v.  State,  22  Tex.  App.  529,  ^8  Am.  Rep. 
656. 

An  Attempt  to  Administer  Chloroform  to  a 

sleeping  girl,  who,  being  thereby  awakened, 
gave  an  alarm  and  frightened  the  accused 
away,  was  held  not  sufficient  to  warrant  a 
conviction,  there  being  no  evidence  of  an 
assault  in  point  of  fact.  Milton  v.  State,  23 
Tex.  App.  204,  24  Tex.  App.  284. 

Consent  of  Female. — When  it  appears  that 
the  female  actually  consented  to  the  act,  a 
conviction  for  assault  with  intent  to  rape 
cannot  be  sustained.  She  may  consent  to  the 
assault,  and  having  done  so,  an  essential  ele- 
ment of  the  crime  is  negatived.  Smith  v. 
State,  12  Ohio  St.  466,  80  Am.  Dec.  355 ;  State 
v.  Hartigan,  32  Vt.  607,  78  Am.  Dec.  609. 

Under  Age  of  Consent. — The  same  is  true 
where  the  girl  is  under  the  statutory  age  of 
consent,  although  the  same  circumstances 
would  warrant  a  conviction  for  an  attempt  to 
rape  at  common  law.  Reg.  v.  Read,  Den. 
C.  C.  377;  State  v.  Pickett,  11  Nev.  255,  21 
Am.  Rep.  754. 

2.  Attempt  to  Procure  Abortion.  —  State  v. 
Moore,  25  Iowa  128,  95  Am.  Dec.  776;  Peo- 
ple v.  Lohman,  2  Barb.  (N.  Y.)  216;  State  v. 
Slagle,  82  N.  Car.  653. 

Where  the  accused  was  charged  with  having 
administered  saffron  with  the  intent  to  procure 
abortion,  evidence  of  the  innoxious  nature  of 
the  article  was  held  to  be  immaterial;  "it 
is  with  the  intention  that  the  jury  has  to  do; 
and  if  the  prisoner  administered  a  bit  of  bread 
merely  with  intent  to  procure  abortion  it  is 
sufficient."  Vaughan,  B.,  in  Rex  v.  Coe,  6 
C.  &  P.  403,  25  E.  C.  L.  458. 

In  Rex  v.  Phillips,  3  Campb.  76,  the  court, 
by  Lawrence,  J.,  said:  "It  is  immaterial 
whether  the  shrub  was  savin  or  not,  or  whether 
or  not  it  was  capable  of  procuring  abortion, 
*  *  *  if  the  prisoner  believed  at  the  time  that 
it  would  procure  abortion,  and  administered 
it  with  that  intent." 
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arson,1  to  commit  larceny,2  to  maim,3  to  rob,4  and  in  many  other  cases.5 


An  Indictment  which  alleged  that  the  ac- 
cused  knowing!}'  inserted  into  the  womb  of  a 
pregnant  woman  certain  instruments  for  the 
purpose  of  causing  a  miscarriage,  such  mis- 
carriage not  being  for  the  preservation  of  the 
life  of  the  woman,  was  held  sufficient,  though 
it  did  not  expressly  allege  an  intent  to  pro- 
cure an  abortion.  Scott  v.  People,  141  111. 
195.  Also  where  the  indictment  alleged  the 
insertion  of  "a  certain  instrument"  into 
the  "private  parts,"  without  adding  "and 
womb,"  it  was  held  a  sufficient  allegation. 
Baker  v.  People,  105  111.  452. 

Proof  of  a  Subsequent  Endeavor  to  induce  the 
woman  to  submit  to  an  operation  is  compe- 
tent to  show  intent  in  a  former  attempt  by 
giving  her  chemicals  for  the  purpose.  Lamb 
v.  State,  66  Md.  285. 

Must  Be  Pregnant. — It  has  been  held  that  the 
rule  does  not  apply  unless  the  woman  is  with 
child  when  the  indictment  charges  "  she  be- 
ing then  quick  with  child."  Rex  v.  Scudder, 
3  C.  &  P.  605,  14  E.  C.  L.  478.  But  see  Reg. 
v.  Goodall,  2  Cox  C.  C.  40,  where  it  was  held 
not  necessary  to  constitute  the  offense  that 
the  woman  should  in  fact  be  pregnant  at  the 
time. 

In  Mills  v.  Com.,  13  Pa.  St.  631,  it  was  held 
that  it  was  not  necessary  that  the  child  should 
have  quickened  in  the  womb,  but  that  it  was 
sufficient  if  gestation  had  begun. 

At  Common  Law,  unless  the  Child  had  Quick- 
ened, an  operation  performed  with  the  moth- 
er's consent  was  held  not  to  constitute  abor- 
tion or  attempted  abortion.  Com.  v.  Parker, 
9  Met.  (Mass.)  263,  43  Am.  Dec.  396;  State  v. 
Cooper,  22  N.  J.  L.  52. 

It  is  competent  to  show  that  the  witness,  on 
whom  it  is  alleged  the  offense  was  committed, 
was  pregnant  through  illicit  intercourse.  Peo- 
ple v.  Josselyn,  39  Cal.  393. 

1.  Attempts  to  Commit  Arson. — It  has  been 
held  that  the  solicitation  of  another  to  set  fire 
to  a  building,  and  giving  him  materials  for 
the  purpose,  was  sufficient  evidence  of  the  in- 
tent to  commit  arson.  People  v.  Bush,  4 
Hill  (N.  Y.)  133;  State  v.  Bowers,  35  S.  Car. 
262. 

But  under  a  statute  providing  for  the 
punishment  of  "every  person  who  shall  set 
fire  to  any  building,  *  *  *  or  to  any  other 
material,  with  intent  to  cause  any  such  build- 
ing to  be  burnt,  or  shall  by  any  other  means 
attempt  to  cause  any  building  to  be  burnt,"  a 
charge  for  an  attempt  based  on  solicitations 
alone  was  held  unwarranted,  although  ma- 
terials for  the  purpose  had  been  furnished  in 
the  form  of  coal  oil  and  matches.  McDade  v. 
People,  29  Mich.  50. 

Attempt  to  Escape  by  Burning. — If  a  prisoner 
burns  a  hole  in  the  door  of  a  guardhouse,  or 
attempts  to  burn  one  through  the  floor  mere- 
ly for  the  purpose  of  effecting  his  escape,  and 
not  with  intent  to  "  consume  or  to  generally 
injure  the  building,"  and  neither  of  such  re- 
sults occurs,  he  is  not  guilty  of  the  offense  of 
attempting  to  burn  a  house,  under  4376  and 
4381  of  the  Georgia  Code.  Jenkins  v.  State, 
53  Ga.  33,  21  Am.  Rep.  255. 


Proof  of  a  Former  Attempt  to  Burn  the  Same 
House  is  competent  evidence  to  show  intent. 
People  v.  Shainwold,  51  Cal.  468. 

2.  Attempt  to  Commit  Larceny. — Where  one, 
in  a  state  of  partial  drunkenness,  loosed  a 
horse  and  attempted  to  ride  him  out  of  a  yard 
in  the  presence  of  the  owner  and  others,  it 
was  held  not  sufficient  evidence  of  an  attempt 
to  steal  the  horse  to  sustain  a  conviction. 
Hall  v.  Com.,  78  Va.  678. 

3.  Attempt  to  Commit  Mayhem. — Proof  of  an 
intent  to  frighten  only  will  not  justify  a  con- 
viction for  an  attempt  to  maim.  Reg.  v. 
Abraham,  1  CoxC.C.208;  Filkins  v.  People, 
69  N.  Y.  101,  25  Am.  Rep.  143.  Neither  will 
proof  of  an  intent  to  create  only  a  temporary 
disability.  Rex  v.  Boyce,  1  Moo.  C.  C.  29. 
It  is  however  immaterial  in  such  case  whether 
if  death  had  ensued  the  crime  would  have 
been  murder  or  manslaughter.  Reg.  v. 
Nicholls,  9  C.  &  P.  267,  38  E.  C.  L.  114 ;  Reg. 
v.  Griffiths,  8  C.  &  P.  248,  34  E.  C.  L.  374. 

4.  An  Assault  with  Intent  to  Rob  cannot  be 
established  where  it  appears  that  the  assault 
was  committed  in  struggling  to  get  away 
after  discovery  of  the  attempt  to  rob.  Han- 
son v.  State,  43  Ohio  St.  376. 

One  Who  Forcibly  Compels  Another  to  Write  an 
Order  for  property  or  money,  intending  to 
take  the  order,  is  not  guilty  of  assault  with 
intent  to  rob,  for  if  he  had  accomplished  his 
purpose  the  act  would  not  have  been  a  robberv. 
Rex  v.  Edwards, 6  C.  &  P.  521,25  B.C.  L.522. 

Extortion  by  a  Charge  of  Sodomy. — Upon  a 
prosecution  for  attempt  to  rob,  proof  of  an 
assault  and  a  charge  of  sodomy  for  the  pur- 
pose of  extorting  money,  was  held  to  be  suf- 
ficient evidence  to  establish  an  intent  to  rob. 
Reg.  v.  Stringer,  2  Moo.  C.  C.  261,  overrul- 
ing Reg.  v.  Henry,  2  Moo.  C.  C.  118. 

5.  Unlawful  Wounding  is  not  sustained  by 
proof  of  a  wound  made  by  a  stick  in  the  hand 
of  the  accused  in  which  there  was  a  nail  un- 
known to  him ;  but  where  a  gun  loaded  with 
shot  is  fired  at  a  person  at  such  a  distance 
that  it  is  supposed  it  will  not  reach  him, 
but  some  of  the  shots  do,  it  is  an  unlawful 
wounding;  and  where  one  struck  another  with 
a  scythe  which  was  thought  to  be  fenced,  but 
two  inches  was  not  and  a  wound  was  inflicted, 
the  question  was  left  to  the  jury,  and  the 
prisoner  was  found  guilty.  Reg.  v.  Cox,  1  F. 
&  F.  664.  Where  one  fired  a  pistol  loaded 
with  shot  into  a  group  of  persons,  wounding 
one,  a  verdict  of  guilty  for  an  unlawful 
wounding  was  sustained.  Reg.  v.  Fretwell, 
L.  &  C.  443,  9  Cox  C.  C.  471.  To  the  same 
effect  are  Reg.  v.  Stopford,  11  Cox  C.  C.  643; 
Reg.  v.  Latimer,  17  B.  Div.  359,  16  Cox 
C.  C.  70. 

An  Attempt  to  Bribe  a  Public  Officer  may  be 

committed  by  the  offer  to  him  of  a  reward  or 
compensation  with  the  intention  thereby  to 
influence  his  official  conduct.  U.  S.  v.  Wor- 
rall,  2  Dall.  (U.  S.)  384;  Barefield  v.  State,  14 
Ala.  603;  In  re  Bozeman's  Petition,  42  Kan. 
451 ;  State  v.  Womack,  4  Wash.  19. 

Whether  the  officer  approached  is  a  mem- 
ber of  the  executive,  legislative,  or  judicial 
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In  General. 


2.  Intent  in  the  Crime  Attempted. — In  all  these  cases  the  question  as  to 
whether  or  not  a  specific  intent  is  essential  to  the  commission  of  the  substan- 
tive crime  is  of  no  consequence,  such  intent  being  of  the  very  essence  of  an 
attempt  to  commit  a  crime.1 

3.  Felony  Not  Attempted,  Committed. — One  who,  in  the  prosecution  of  an 
attempt  to  commit  a  particular  felony,  commits  another  felony  not  intended 
when  the  attempt  was  made,  is  punishable  for  the  crime  committed,  and  is 
not  liable  for  the  attempt.2 

4.  Mental  Capacity. — It  is  an  essential  of  an  attempt  to  commit  a  crime, 
that  the  accused  should  have  sufficient  mental  capacity  to  entertain  the 
requisite  intent.3 

Drunkenness. — It  has  been  held  that  the  fact  that  the  accused  was  in  a  state 
of  intoxication  at  the  time  will  not  avail  him  to  show  lack  of  mental  capacity 
as  a  defense.4  But  the  more  accurate  view  seems  to  be  that  this  rule  applies 
only  to  completed  crime,  in  which  the  offender  is  held  to  have  intended  the 
consequences  of  his  acts,  and  not  to  an  attempt  where  it  may  be  shown 
that  he  was  incapable  of  entertaining  the  necessary  intent  on  account  of 
drunkenness.5 

V.  The  Act — 1.  In  General — Overt  Act  Necessary. — In  order  that  there  may  be 
an  attempt,  there  must  be  an  overt  act.6    If  the  statute  expressly  requires 


department  of  the  government,  makes  no  dif- 
ference; nor  whether  the  matter  in  which 
the  officer  was  sought  to  be  influenced  was 
within  his  jurisdiction.  State  v.  Ellis,  33  N. 
J.  L.  102,  97  Am.  Dec.  707. 

Jurors. — It  may  be  committed  by  attempt- 
ing to  influence  jurors,  whether  actually  im- 
paneled and  sworn  or  lawfully  selected  and 
summoned.  State  v.  McCrystol,  43  La.  Ann. 
907;  State  v.  Glaudi,  43  La.  Ann.  914. 

Witnesses. — Or  witnesses,  whether  they  be 
material  or  not,  and  whether  they  have  been 
summoned  or  not.  State  v.  Keyes,  8  Vt.  57, 
30  Am.  Dec.  450;  State  v.  Biebusch,  32  Mo. 
276. 

Voter. — Or  an  elector,  to  influence  his  bal- 
lot. State  v,  Jackson,  73  Me.  91,  40  Am.  Rep. 
342- 

Offer  of  Specific  Sum  of  Money  or  Other  Thing 
Unnecessary. — It  is  not  necessary,  to  constitute 
the  offense,  that  any  specific  sum  of  money  or 
other  thing  be  proved  to  have  been  offered. 
Com.  v.  Chapman,  1  Va.  Cas.  138. 

An  Offer  to  Accept  a  Bribe  by  a  road  overseer 
has  been  held  to  be  not  punishable.  Hutchin- 
son v.  State,  36  Tex.  293. 

But  the  contrary  was  held  where  a  Chicago 
alderman  was  charged  with  offering  to  accept 
a  bribe.  Walsh  v.  People,  65  111.  58,  16  Am. 
Rep.  569. 

Attempt  to  Poison.— Rex  v.  Powles,  4  C.  & 
P.  571,  19  E.  C.  L.  533. 

Administering  Poison  to  Horse. — In  a  prose- 
cution for  an  attempt  to  kill  a  horse  by  ad- 
ministering poison,  proof  that  it  was  done 
under  the  impression  that  the  poison  would 
improve  the  animal's  appearance,  negatives  the 
requisite  intent.  Rex  v.  Mogg,  4  C.  &  P.  364, 
19  E.  C.  L.  420. 

Perjury. — State  v.  Tappan,  58  N.  H.  152. 

1.  Bishop's  New  Criminal  Law  (8th  ed.), 
§  729.  See  supra,  this  title,  Attempt  to  Mur- 
der. 

2.  See  the  various  titles  of  this  work  where 
the  substantive  crimes  are  treated ;  and  par- 


ticularly the  titles  Arrest,  Homicide, 
Self-defense. 

3.  See  title  Criminal  Law. 
An  Attempt  to  Commit  Suicide  raises  no  legal 

presumption  of  insanity,  but  may  be  con- 
sidered in  connection  with  other  evidence 
bearing  on  the  question  of  insanity.  Coyleu. 
Com.,  100  Pa.  St.  573,  45  Am.  Rep.  397. 

4.  State  v.  Bullock,  13  Ala.  413;  Pugh  v. 
State,  2  Tex.  App.  539. 

5.  Drunkenness.  —  Roberts  v.  People,  19 
Mich.  401.  See  also  People  v.  Garbutt,  17 
Mich.  9,  97  Am.  Dec.  162. 

In  a  Prosecution  for  an  Attempt  to  Rape,  ex- 
cessive drunkenness  of  the  accused  at  the 
time  of  the  alleged  attempt  was  held  to  have 
fairly  raised  the  question  of  his  mental  capa- 
city to  conceive  the  criminal  intent,  and  to 
have  demanded  of  the  trial  judge  a  charge 
"that  if  defendant's  mental  faculties  were  so  far 
overcome  by  intoxication  that  he  was  not  con- 
scious of  what  he  was  doing,  or  that  if  his 
actions  and  the  means  used  were  naturally 
adapted  or  calculated  to  effect  his  purpose, 
still  if  he  had  not  sufficient  capacity  to  enter- 
tain the  intent  to  ravish  Mrs.  R.,  in  that 
event  they  should  not  infer  that  intent  from 
his  acts."  Reagan  v.  State,  28  Tex.  App.  227. 
To  practically  the  same  effect  are  Mooney 
v.  State,  33  Ala.  419;  Walker  v.  State,  7  Tex. 
App.  627;  Reg.  v.  Moore,  3  C.  &  K.  319  (in 
which  the  prisoner  was  charged  with  an  at- 
tempt to  commit  suicide)  ;  U.  S.  v.  Roden- 
bush,  1  Baldw.  (U.  S.)  514;  Pigman  v.  State, 
14  Ohio  555  (where  the  prisoner  was  charged 
with  an  attempt  to  pass  counterfeit  money) ; 
Hall  t'.Com.,  78  Va.  678  (where  the  prisoner 
was  charged  with  an  attempt  to  steal  a  horse). 

6.  Necessity  of  Overt  Act. — Reg.  v.  Cheese- 
man,  9  Cox  C.  C.  100  ;  Reg.  v.  Lewis,  9  C.  &  P. 
523,  38  E.  C.  L.  207;  Reg.  v.  McCann,  28  U. 
C.Qi  B.  516;  State  v.  Hampton,  63  N.  Car. 
13;  State  v.  Colvin,  90  N.  Car.  717;  Cox  v. 
People,  82  111.  191 ;  U.  S.  v.  Riddle,  5  Cranch 
(U.  S.  )  311- 
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an  act,  the  rule  is  the  same  as  though  the  case  stood  on  the  general  principles 
of  the  common  law,  and  there  must  be  a  physical  overt  act.1 
Mere  Words  are  in  certain  cases  indictable.2 

Solicitations. — While  they  are  regarded  by  some  authorities  as  attempts,3 
the  better  view  would  seem  to  be  that  they  are  not  to  be  so  considered,  but 
that  solicitations  constitute  a  separate  class  of  offenses.4 

A  Mere  Passive  Acquiescence  is  not  sufficient,  even  if  joined  with  the  requisite 
intent,  to  constitute  an  attempt.5 

The  term  "act,"  however,  is  to  be  liberally  construed.6  No  violence7  or 
wrongfulness  8  need  be  present. 

instances. — The  using  of  false  weights,9  the  offering  of  money  as  a  bribe,10 
the  procuring  of  obscene  prints  with  intent  to  use  them,11  or  of  a  base  coin  12  or 
counterfeiting  dies  with  the  same  purpose,13  the  writing  of  a  libel,14  going 
up  the  steps  of  a  house  with  burglar's  tools,15  breaking  into  a  dwelling 
although  no  entry  is  made,16  and  staking  spurious  money  at  a  gaming 


"An  Overt  Act  is  one  which  manifests  the 
intention  to  commit  the  crime."  The  court, 
by  Peyton,  C.  J.,  in  Cunningham  v.  State,  49 
Miss.  702. 

1.  Statute  Requiring  an  Act. — Cox  v.  People, 
82  111.  191,  where  it  was  said  per  curiam, 
in  construing  a  statute  reading  as  follows : 
"Whoever  attempts  to  commit  any  offense 
prohibited  by  law,  and  does  any  act  towards 
it,  "  that  there  was  contemplated  "  a  physical 
act,  as  contradistinguished  from  a  verbal 
declaration ;  that  is,  it  must  be  a  step  taken 
towards  the  actual  commission  of  the  offense, 
and  not  a  mere  effort,  by  persuasion,  to  pro- 
duce the  condition  of  mind  essential  to  the 
commission  of  the  offense."  Hence  mere  words 
of  solicitation  to  incest,  by  one  relative  to  an- 
other, were  held  not  to  constitute  an  attempt. 

Under  a  statute  providing  that  "every 
person  who  shall  attempt  to  commit  an  of- 
fense prohibited  by  law,  and  in  such  attempt 
shall  do  any  act  towards  the  commission," 
etc.,  the  verbal  solicitation  of  a  female 
child  under  twelve  years  of  age  to  allow 
sexual  intercourse  is  not  an  attempt  to  com- 
mit rape.    State  v.  Harney,  101  Mo.  470. 

2.  Wharton's  Criminal  Law  (9th  ed.),  §  174. 
Such  as  those  which  break  the  peace  or 

obstruct  the  course  of  public  justice,  and,  ac- 
cording to  many  authorities,  no  others.  Cox 
v.  People,  82  111.  191.  See  also  the  title 
Solicitations. 

3.  Bishop's  New  Crim.  Law  (8th  ed.),  §  707. 
"A  form  of  attempt  is  soliciting  another  to 

commit  a  crime."  Bishop's  New  Criminal 
Procedure  (4th  ed.),  §  57c.  See  also  Rex  v. 
Higgins,  2  East  5. 

4.  Article  in  9  Cent.  Law  Jour.,  p.  257; 
State  v.  Bowers,  35  S.  Car.  262. 

5.  Passive  Acquiescence. — Flournoy  v.  State, 
25  Tex.  App.  244. 

Thus  one  is  not  guilty  of  an  attempt  to  com- 
mit rape  who  stands  by  offering  no  aid  or  as- 
sistance to  those  seeking  to  perpetrate  the 
crime.  People  v.  Woodward,  45  Cal.  293,  13 
Am.  Rep.  176. 

6.  The  Term  "  Act  "  Liberally  Construed. — U. 
S.  v.  Quincy,  6  Pet.  (U.  S.)  445  ;  Territory  v. 
Reuss,  5  Mont.  605. 

On  the  trial  there  was  evidence  going  to 
show  that  the  accused  broke  and  opened  the 


windows  of  the  house,  and  acted  suspiciously 
otherwise.  The  court  held  that  a  refusal  to 
direct  a  verdict  of  not  guilty  was  proper. 
Com.  v.  Shedd,  140  Mass.  451. 

7.  Thus  purchasing  poison  and  putting  it 
where  it  is  likely  to  be  taken  is  indictable  as 
an  attempt.    Reg.  v.  Dale,  6  Cox  C.  C.  14. 

So  also  lighting  a  match  and  trying  to  apply 
it  to  a  blanket.    Reg.  v.  Goodman,  22  U.  C. 

C.  P.  338. 

8.  Bishop's  New  Criminal  Law  (8th  ed.), 

$  762. 

Thus  to  put  money  in  a  man's  pocket,  an 
act  innocent  in  itself,  will  constitute  an  at- 
tempt if  done  with  intent  to  charge  him  with 
felony.    Rex  v.  Simmons,  1  Wils.  329. 

Burning  one's  own  house  will  constitute  an 
attempt  if  the  object  be  to  set  fire  to  another's. 
2  East's  Crown  Law  1027.  But  see  Reg.  v. 
Meredith,  8  C.  &  P.  589,  34  E.  C.  L.  539. 

9.  Using  False  Weights. — Where  a  servant, 
by  the  use  of  false  weights,  kept  back  some  of 
the  meat  given  to  him  by  his  master  to  be  de- 
livered to  customers,  there  was  held  to  be  an 
attempt  to  commit  larceny.  Reg.  v.  Cheese- 
man,  L.  &  C.  140. 

10.  Offering  Money  as  a  Bribe. — Com.  v.  Har- 
ris, 1  Leg.  Gaz.  Rep.  (Pa.)  455. 

11.  Procuring  Obscene  Prints  with  Intent  to  Use 
Them. — Dugdale  v.  Reg.,  16  Eng.  L.  &  Eq. 
380,  1  El.  &  Bl.  435,  72  E.  C.  L.  435;  Dears. 
C.  C.  64,  22  L.  J.  M.  C.  50,  17  Jur.  546. 

12.  Procuring  Base  Coin  with  Intent  to  Use  It. — 
Rex  v.  Fuller,  R.  &  R.  C.  C.  308. 

13.  Procuring  Counterfeiting  Apparatus  with 
Intent  to  Use  It. — Reg.  -•.  Roberts,  33  Eng.  L. 
&  Eq.  553. 

14.  Writing  a  Libel.— Rex  v.  Burdett,  4  B.  & 
Aid.  159,  6  E.  C  L.  431;  Rex  v.  Paine,  5 
Mod.  167. 

But  the  Mere  Possession  of  Libelous  Matter  is 

not  indictable.  Rex  v.  Rosenstein,  2C.  &  P. 
414,  12  E.  C.  L.  196.  But  see  contra,  Reg.  v. 
Willis,  Jebb.  48,  note;  Rex  v.  Bear,  2  Salk. 
417;  Anonymous,  1  Vent.  31. 

15.  Approaching  House  with  Burglar's  Tools. — 
Com.  v.  Clark,  48  Leg.  Int.  (Pa.)  450,  10  Pa. 
Co.  Ct.  Rep.  444,  28  W.  N.  C.  (Pa.)  540. 

16.  Breaking  Open  Dwelling  House. — Reg.  v. 
Spanner,  12  Cox  155.  See  also  Griffin  v.  State, 
34  Ohio  St.  299. 
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table,1  have  all  been  held  sufficient  overt  acts. 

The  Mere  Possession  of  the  Instrument  of  Wrongdoing  does  not  render  one  guilty  of 
attempt.2 

Whether  the  Mere  Handing  of  an  Instrument  to  Another,  requesting  hiin  to  do  the 
criminal  act,  is  an  attempt,  has  given  rise  to  discussion  and  has  been  decided 
both  ways.3 

2.  Must  Fall  Short  of  Completed  Crime. — The  act  must  fall  short  of  the 
completed  crime.4  This  fact  however  need  not  be  alleged,5  nor  need  the  jury, 
in  finding  the  accused  guilty  of  an  attempt  in  a  prosecution  for  the  completed 
crime,  expressly  acquit  him  of  the  latter.6  On  conviction  the  accused  should 
receive  a  less  severe  punishment  than  if  guilty  of  the  completed  offense.17 

Conviction  a  Bar. — A  conviction  for  attempt  is  a  bar  in  a  subsequent  prose- 
cution for  the  completed  crime.8 

3.  Must  Not  Be  Too  Remote — a.  In  General. — In  order  to  warrant  a 
conviction,  it  is  essential  that  the  accused  should  have  done  some  acts  intended, 
adapted,  approximating,  and  such  as,  in  the  ordinary  and  likely  course  of 
things,  would  result  in  the  commission  of  a  particular  crime.9  This  question  of 
remoteness  cannot  be  determined  by  applying  any  simple  and  infallible  test, 
but  depends  on  considerations  which  vary  in  each  case. 

Last  Proximate  Act. — The  act  need  not  be  the  last  proximate  one.10 


1.  Staking  Spurious  Money  at  Gaming. — State 
v.  feeler,  i  Brev.  (S.  Car.)  482. 

2.  Mere  Possession  of  Instrument  of  Wrong- 
doing.— Dugdale  v.  Reg,  16  Eng.  L.  &  Eq. 
380,  1  El.  &  Bl.  435,  72  E.  C.  L.  435;  Dears. 
C.  C.  64,  22  L.  J.  M.  C.  50,  17  Jur.  ^46; 
Rex  v.  Stewart,  R.  &  R.  C.  C.  288;  Reg.  v. 
Fulton,  Jebb.  48;  Com.  v.  Morse,  2  Mass. 
138.  Such  as  counterfeit  silver  coins.  Rex  v. 
Heath,  R.  &  R.  C.  C.  184. 

3.  Held  to  Be  an  Attempt. — One  who  hands 
matches  to  another,  and  offers  to  pay  him  a 
sum  of  money  if  he  will  burn  another's  house 
is  guilty  of  attempt.  State  v.  Bowers,  35  S. 
Car.  262.  A  similar  decision  was  rendered 
in  a  case  like  the  above,  but  lacking  the  ele- 
ment of  compensation.  People  v.  Bush,  4 
Hill  (N.  Y.)  133. 

Preparing  Camphene  and  Other  Combustibles, 
and  placing  them  in  a  room  and  soliciting 
another  to  use  them,  constitute  an  attempt. 
McDermott  v.  People,  5  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  102. 

Held  Not  to  Be  an  Attempt. — The  mere  delivery 
of  poison  to  another,  with  the  request  that  he 
place  it  in  a  spring,  lacks  the  overt  act  which 
is  a  necessary  element  in  attempt.  Stabler  v. 
Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653. 

The  Procuring  of  Poison,  and  soliciting  another 
to  administer  it,  are  acts  of  preparation  and  do 
not  constitute  an  attempt.  Hicks  v.  Com., 
86  Va.  226,  19  Am.  St.  Rep.  891.  To  the  same 
effect  is  Reg.  v.  Williams,  1  Den.  C.  C.  39. 

4.  Reg.  v.  Cheeseman,  L.  &  C.  140;  U.  S.  v. 
Quincy,  6  Pet.  (U.  S.)  445;  U.  S.  v.  Riddle,  5 
C ranch  (U.  S.)  311;  People  v.  Haggerty,  46 
Cal.  354;  Kinningham  v.  State,  120  Ind.  322; 
People  v.  Jones,  24  Mich.  215. 

If  Offense  Committed,  Jury  cannot  Find  Guilty 
of  Attempt  Only. — It  has  been  held,  on  an  in- 
dictment for  an  assault  with  intent  to  commit 
rape,  that  if  penetration  is  proved  the  prisoner 
cannot  be  convicted  of  the  attempt.  Reg.  v. 
Nicholls,  2  Cox  C.  C.  182.  But  the  contrary 
has  been  held.  State  v.  Shepard,  7  Conn.  54. 


5.  State  v.  Decker,  36  Kan.  717. 

6.  Miller  v.  State,  58  Ga.  200. 

7.  Hartrnann  v.  Com.,  5  Pa.  St.  67;  Scott 
v.  Com.,  6  S.  &  R.  (Pa.)  226,  where  the 
court,  speaking  by  Duncan,  J.,  said:  "It 
never  can  be  maintained  that  an  attempt  to 
commit  an  offense  should  be  punished  with 
greater  severity  than  if  actually  perpetrated. 
It  is  contrary  to  the  genius  of  our  laws,  to 
the  just  proportion  which  it  has  been  the 
endeavor  of  the  legislature  always  to  main- 
tain between  criminals  and  their  punish- 
ment." See  also  People  v.  Gardner,  98  Cal. 
127. 

8.  State  v.  Shepard,  7  Conn.  54. 

9.  Question  of  Remoteness. — Bishop's  New 
Criminal  Law  (8th  ed.),  §  739;  Reg.  v. 
Lewis,  9  C.  &  P.  523,  38  E.  C.  L.  207;  Reg. 
v.  Cheeseman,  9  Cox  C.  C.  100;  Reg.  v.  Mc- 
Cann,  28  U.  C.  B.  516;  Reg.  v.  Roberts, 
33  Eng.  L.  &  Eq.  553;  U.  S.  v.  Twenty-eight 
Packages,  Gilp.  (U.  S.)  306;  State  v.  Colvin, 
90  N.  Car.  717. 

"The  mere  intention  to  commit  a  misde- 
meanor is  not  criminal.  Some  act  is  required, 
and  we  do  not  think  that  all  acts  towards 
committing  a  misdemeanor  are  indictable. 
Acts  remotely  leading  towards  the  commission 
of  the  offense  are  not  to  be  considered  at- 
tempts to  commit  it,  but  acts  immediately 
connected  with  it  are."  Reg.  -•.  Eagleton, 
Dears.  C.  C.  515,  per  Parke,  B. 

10.  Need  Not  Be  Last  Proximate  Act. — Uhl  v. 
Com.,  6  Graft.  (Va.)  706;  State  v.  Smith,  80 
Mo.  516;  People  v.  O'Connell,  60  Hun  (N.  Y.) 
109;  Reg.  v.  Goodman,  22  U.  C.  C.  P.  338. 

Where  one  went  to  a  house  carrying  a  set 
of  burglar's  tools,  and  was  caught  in  the  act 
of  entering  a  shop  to  procure  a  crowbar  to 
use  in  breaking  into  the  house,  it  was  held 
that  he  was  guilty  of  an  attempt,  and  that  the 
act  in  question  was  not  too  remote.  People 
v.  Law  ton,  56  Barb.  (N.  Y.)  126. 

"Any  step  taken  with  a  view  to  the  com- 
mission of  a  misdemeanor  is  a  misdemeanor." 
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instances. — Thus  procuring  indecent  prints  with  intent  to  publish  them,1 
obtaining  dies  for  coining  counterfeit  money,2  taking  an  impression  of  a  key 
with  intent  to  enter  a  house  by  its  aid,3  and  renting  houses  for  purposes  of 
prostitution,4  have  been  held  sufficiently  proximate  to  constitute  attempts. 

statutes. — Where  the  nature  of  the  act  is  defined  by  statute,  of  course  the 
statute  will  govern.5 

b.  Preparations — General  Rule. — It  is  on  the  ground  above  stated,  that 
mere  preparations  looking  to  the  intended  crime,  but  too  far  removed  from 
it,  arc  held  not  to  be  indictable.6  The  guilty  intent  is  present,  but  the  act  is 
too  remote  to  be  safely  regarded  as  criminal.7 

Instances. —  Thus  to  procure  a  gun  with  intent  to  unlawfully  shoot  another;8 
to  walk  or  ride  to  the  place  where  a  child  is,  meaning  carnally  to  abuse  her  ;9 


Counterfeiting. — Reg. 
&  Eq.  555  (also  re- 
L.  J.  N.  S.  M.  C.  17), 


Denman,  C.  J.,  in  Reg.  v.  Chapman,  1  Den. 
C.  C.  432. 

Climbing  a  roof  and  making  a  hole  is  in- 
dictable as  an  attempt,  there  being  a  statute 
prohibiting  entering  a  building.  Reg.  v. 
Bain,  L.  &  C.  129,  9  Cox  C.  C.  198. 

An  act  done  by  the  prisoner,  immediately 
and  directly  tending  to  the  execution  of  the 
principal  crime,  where  the  act  is  done  under 
such  circumstances  that  he  has  the  power  of 
carrying  his  intention  into  execution,  is  an  at- 
tempt. Reg.  v.  Taylor,  1  F.  &  F.  511.  But 
compare.  People  v.  Murray,  14  Cal.  159. 

1.  Procuring  Indecent  Prints. — Dugdale  v. 
Reg.,  Dears.  C.  C.  64. 

2.  Obtaining  Dies  for 
v.  Roberts,  33  Eng.  L. 
ported  in  Dears.  539,  25 

where  Jervis,  J.,  said  :  "I  will  not  attempt  to 
lay  down  any  rule  as  to  what  is  such  an  act, 
done  in  furtherance  of  a  criminal  intent,  as  will 
warrant  an  indictment  for  a  misdemeanor,  for 
I  do  not  see  the  line  precisely  myself  ;  but  it 
is  not  difficult  to  say  that  the  act  done  in  this 
case  is  one  which  falls  within  it.  If  a  man  in- 
tends to  commit  murder,  the  walking  to  the 
place  where  he  purposes  to  commit  it  would 
not  be  a  sufficient  act  to  evidence  the  intent 
to  make  it  an  indictable  offense;  but  in  this 
case,  no  one  can  doubt  that  the  procuring  the 
dies  and  machinery  was  necessarily  connected 
with  the  offense,  and  was  for  the  express  pur- 
pose of  the  offense,  and  could  be  used  for  no 
other  purpose." 

3.  Taking  Impression  of  Key. — Griffin  v. 
State,  26  Ga.  503. 

4.  Renting  Houses  for  Purpose  of  Prostitution. 
— Com.  v.  Harrington,  3  Pick.  (Mass.)  26. 
But  see  contra,  Brockway  v.  People,  2  Hill 
(N.  Y.)  558. 

5.  Statutory  Definition  of  Act. — Reg.  v.  Lewis, 
9  C.  &  P.  523,  38  E.  C.  L.  207. 

Aiming  a  Gun  Is  Not  Enough  to  authorize  a 
conviction  under  a  statute  making  it  criminal 
to  attempt  to  discharge  firearms  "by  drawing 
a  trigger,  or  in  any  other  manner."  Reg.  v. 
St.  George,  9  C.  &  P.  483,  38  E.  C.  L.  193. 
See  also  Reg.  v.  Brown,  48  L.  T.  N.  S.  270. 

Where  a  statute  prohibits  "  administering  " 
poison,  it  must  be  taken  into  the  stomach  be- 
fore one  is  guilty  thereunder.  Sumpter  v. 
State,  11  Fla.  247. 

6.  Preparations  Far  Removed  from  the  Crime. — 
Reg.  v.  Eagleton,  Dears.  C.  C.515;  Reg.  v. 
Cheeseman,9  Cox  C.  C.  100;  State  v.  Clarissa, 


11  Ala.  57;  People  v.  Hope,  62  Cal.  297; 
Sipple  v.  State,  46  N.  J.  L.  197;  Lovett  v. 
State,  19  Tex.  177. 

In  Reg.  v.  Taylor,  1  F.  &  F.  511,  Pollock, 
C.  B.,  said  :  "  It  was  clear  that  every- act  com- 
mitted by  a  person  with  a  view  of  committing 
the  felonies  therein  mentioned  was  not  within 
the  statutes;  as,  for  instance,  buying  a  box  of 
lucifer  matches  with  intent  to  set  fire  to  a 
house.  The  act  must  be  one  immediately  and 
directly  tending  to  the  execution  of  the  prin- 
cipal crime,  and  committed  by  the  party  under 
such  circumstances  as  that  he  has  the  power 
of  carrying  his  intention  into  execution.  If 
two  persons  were  to  agree  to  commit  a  felony, 
and  one  of  them  were,  in  execution  of  his 
share  in  the  transaction,  to  purchase  an  instru- 
ment for  that  purpose,  that  would  be  a  suffi- 
cient overt  act  in  an  indictment  foi;conspiracy, 
but  not  in  an  indictment  of  this  nature." 

7.  Herr  Geyer,  an  eminent  German  jurist, 
has  devoted  a  great  deal  of  consideration  to 
the  subject  of  attempts  to  commit  crime,  in  a  re- 
cent work,  in  which  he  maintains  that  prepara- 
tions are  indictable  only  when  they  are  made 
for  the  purpose  of  committing  specific  crimes. 
This  must,  according  to  most  European  codes, 
appear,  in  order  to  sustain  a  conviction;  and 
to  this  it  may  be  added  that,  to  make  an  at- 
tempt penal,  it  must  be  such  a  movement, 
directed  towards  such  consummation  of  a 
crime,  as  would  apparently  end,  if  not  extra- 
neously  interrupted,  in  such  consummation. 
Otherwise,  the  area  of  crimes  would  be  dan- 
gerously increased.  Few  "  preparations  "  can 
be  conceived  of  which  could  not  be  made  use 
of  as  instruments  of  crime;  and  to  say  that  an 
intent  to  commit  a  crime  is  sufficient  to  con- 
vict one  who  has  made  any  such  preparations 
is  virtually  to  say  that  there  may  be  convic- 
tions for  the  bare  intent.  It  is  better  to  say 
that  there  is  to  be  no  conviction  unless  the 
preparations  were  such  as  to  be  likely  to  end, 
unless  there  were  an  extraneous  interruption, 
in  a  consummated  crime  which  the  parties  in- 
tended to  effect.  17  Cent.  L.  J.  26,  quoting 
from  the  Irish  Law  Times,  and  referring  to 
Geyer,  Holz  Enc,  and  an  article  on  Compara- 
tive Criminal  Jurisprudence,  by  Francis  Whar- 
ton, in  4  Crim.  L.  Mag.  1,  12. 

8.  Procuring  Gun  to  Shoot  a  Person. — Reg.  v. 
Cheeseman,  9  Cox  C.  C.  100;  People  v.  Mur- 
ray, 14  Cal.  159. 

9.  Riding  to  Place  Where  Offense  is  to  be  Com- 
mitted.— Bishop's  New  Criminal  Law  (8th  ed.), 
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to  try  to  purchase  liquor  in  order  to  take  it  to  a  place  where  it  is  to  be  sold 
contrary  to  law,1  are  considered  mere  antecedent  preparations  not  falling 
within  the  law  of  attempts.  On  the  same  principle  it  has  been  held  that  one 
who  elopes  with  a  relative  with  intent  to  commit  an  incestuous  marriage,  and 
sends  for  a  magistrate  to  perform  the  ceremony,  has  committed  acts  which 
are  merely  in  the  nature  of  preparations,  and  is  not  guilty  of  an  attempt.2 

4.  Adaptation  of  Means  Employed  —Means  Obviously  Unsuitable. — The  act  must  be 
adapted  to  the  perpetration  of  the  crime  intended.3  If  the  means  adopted 
are  obviously  unsuitable,4  there  is  no  harm  to  the  public,  no  act  which  suffi- 
ciently evidences  the  intent,5  and  hence  no  crime.6 

Apparent  Adaptation  Enough. — This  adaptation  need  not  be  real,  however.7  It 


$  762;  Reg.  v.  Meredith,  8  C.  &  P.  589,  34  E. 
C.  L.  539. 

1.  U.  S.  w.  Stephens,  8  Sawy.  (U.  S.)  116, 
which  held  that  an  offer,  in  the  form  of  an 
order,  sent  by  a  party  in  Alaska  to  one  in 
San  Francisco,  to  purchase  liquor  to  take  into 
Alaska,  was  not  an  attempt  to  introduce  liquor 
into  Alaska  contrary  to  statute. 

2.  People  v.  Murray,  14  Cal.  160,  where  the 
court,  by  Field,  C.  J.,  said  :  "  Between  prepa- 
tion  for  the  attempt  and  the  attempt  itself 
there  is  a  wide  difference.  The  preparation 
consists  in  devising  or  arranging  the  means 
or  measures  necessary  for  the  commission  of 
the  offense  ;  the  attempt  is  the  direct  move- 
ment toward  the  commission  after  the  prepa- 
rations are  made.  To  illustrate :  a  party  may 
purchase  and  load  a  gun  with  the  declared 
intention  to  shoot  his  neighbor ;  but  until  some 
movement  is  made  to  use  the  weapon  upon  the 
person  of  his  intended  victim,  there  is  only 
preparation,  and  not  an  attempt." 

3.  Robinson's  Elementary  Law,  §  472; 
State  v.  Colvin,  90  N.  Car.  717. 

Most  Appropriate  Means  need  Not  be  Used. — 
The  most  appropriate  means  need  not  be 
adopted,  however.  Thus  one  may  be  guilty 
of  an  attempt  to  commit  murder,  even 
though  no  deadly  weapons  are  employed. 
Monday  v.  State,  32  Ga.  672,  79  Am.  Dec. 
3*4- 

4.  "Absolutely"  and  "Relatively"  Unsuit- 
able.— There  is  no  fundamental  distinction  be- 
tween means  unsuitable  in  their  nature,  termed 
"absolutely  unsuitable,"  and  those  suitable 
in  their  nature  but  improperly  applied,  which 
have  been  termed  "  relatively  unsuitable." 
9  Cent.  L.  J.  42. 

5.  Article  in  9  Cent.  L.  J.  257;  Reg.  v. 
Lewis,  9  C.  &  P.  523,  38  E.  C.  L.  207. 

6.  1  Bishop's  New  Criminal  Law  (8th  ed.), 
§  754;  Clark  on  Criminal  Law,  p.  109;  Allen 
v.  State,  28  Ga.  395,  73  Am.  Dec.  760;  Robin- 
son v.  State,  31  Tex.  170;  Smith  v.  State,  32 
Tex.  593. 

Larceny. — The  overt  act  necessary  to  con- 
stitute an  attempt  to  commit  larceny  must  be 
such  as  would  apparently  naturally  result  in 
the  commission  of  the  crime.  Sipple  v.  State, 
46  N.  J.  L.  197. 

Presenting  Pistol. — An  attempt  is  not  com- 
mitted by  presenting  a  pistol  in  a  manner  in 
which  it  obviously  could  not  do  execution. 
Tarver  v.  State,  43  Ala.  354. 

Shooting  at  One  beyond  Range. — Or  by  shoot- 
ing at  a  man  so  far  distant  that  no  injury  would 


probably  be  inflicted.  Henry  v.  State,  18 
Ohio  32. 

Administering  Cantharides. — Or  by  giving 
cantharides  in  small  quantities  to  a  woman 
(under  a  statute  making  criminal  the  adminis- 
tering of  a  "noxious  thing").  Reg.  v.  Hennah, 
13  Cox  C.  C.  547. 

7.  Absolute  Adaptation. — "  Of  what  means  can 
we  say  that  they  are  absolutely  capable  of 
producing  a  particular  effect  ?  What  poison 
can  we  be  sure  will  not,  in  the  person  for 
whom  it  is  prepared,  find  a  system  so  tem- 
pered by  antidotes  as  to  resist  the  effects? 
How  can  we  tell  that  a  particular  wound  will 
be  deadly,  or  that  it  may  not  be  warded  off  by 
armor  worn  by  the  party  assailed  ?  "  17  Cent. 
L.  J.  26  (reprinting  from  Irish  Law  Times). 

Modified  by  Form  of  Pleadings. — The  applica- 
tion of  the  rule  may  also  be  modified  by  the 
form  of  the  pleadings.  Thus  where  the  indict- 
ment charges  an  attempt  with  a  loaded  pistol, 
it  is  a  defense  that  it  was  not  loaded.  Reg. 
v.  Gamble,  10  Cox  C.  C.  545.  Or  that  it  was 
not  loaded  in  the  manner  charged.  Rex  v. 
Hughes,  5  C.  &  P.  126,  24  E.  C.  L.  241. 

Statute — Discharging  "  Loaded  Arms." — One  is 
not  guilty  of  the  statutory  offense  of  attempt- 
ing to  discharge  "  loaded  arms,"  who  tries  to 
fire  a  gun  with  the  touch  hole  so  plugged  that 
it  cannot  go  off.  Rex  v.  Harris,  5  C.  &  P. 
IS9,  24  E.  C.  L.  254.  To  the  same  effect  is 
Rex  v.  Carr,  R.  &  R.  C.  C.  377. 

Under  the  above  statute,  the  gun  must  be 
primed  and  ready  to  be  fired.  Reg.  v.  Gam- 
ble, 10  Cox  C.  C.  545.  See  also  Reg.  v. 
Oxford,  9  C.  &  P.  525",  38  E.  C.  L.  208,  1  East 
P.  C.  412. 

To  send  a  box  filled  with  powder  and  peas 
is  not  an  attempt  to  discharge  "  loaded  arms." 
Rex  v.  Mountford,  7  C.  &  P.  24J,  32  E.  C.  L. 
502,  1  Moo.  C.  C.  441. 

It  is  immaterial  with  what  the  arms  are 
loaded,  so  long  as  they  are  dangerous.  Rex 
v.  Kitchen,  R.  &  R.  C.  C.  95. 

Under  the  English  statute  (19  Geo.  IV.,  c.  31, 
§  12),  making  it  criminal  to  shoot  at  another, 
the  person  shot  at  must  be  within  reach  of  the 
charge  of  the  weapon,  and  not  merely  thought 
to  be  so.    Retr.  v.  Lovell,  2  M.  &  Rob.  39. 

Under  the  Mississippi  statute  the  gun  must 
be  loaded.  Vaughan  v.  State,  3  Smed.  &  M. 
(Miss.)  553. 

The  Proposition  of  the  Text  is  Doubted  by 
Some  Authorities,  however.  Reg.  v.  Shep- 
pard,  11  Cox  C.  C.  302.  And  see  State  v. 
Hinson,  82  N.  Car.  598,  which  seems  to  take 
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is  sufficient  if  it  is  apparent,  and  believed  to  be  actual  by  the  accused.1  Hence 
though  the  crime  is  impossible  through  the  unsuitability  of  the  means,  which 
fact  is  not  obvious  and  is  not  known  by  the  one  employing  them,  there  may 
be  an  indictable  attempt. 

instances. — Thus  one  may  come  within  the  law  by  pointing  an  empty  gun,* 
shooting  at  a  man  beyond  the  range  of  his  weapon,3  administering  harmless 
medicines  with  intent  to  produce  an  abortion,4  firing  a  fuse  at  the  wrong 
time,5  or  administering  poison  in  such  small  quantity6  or  in  such  form7  as  to 
be  harmless. 

It  has  been  Held  on  the  Contrary  that  the  administering  of  harmless  substances, 
under  the  belief  that  they  are  poisonous,  is  not  indictable.8 

Unforeseen  Obstacle. — It  may  be  said  generally  that  where  suitable  means  are 
employed,  with  the  requisite  intent,  there  is  an  attempt  even  if  the  natural  and 
expected  results  could  not  follow  because  of  the  existence  of  some  circum- 
stance unknown  to  the  actor;9  as,  for  instance,  the  absence  of  a  cap  on  a  gun.10 


this  view,  holding,  however,  that  the  lack  of 
suitability,  as,  for  instance,  that  the  gun  was 
not  loaded,  must  be  affirmatively  proved  by 
the  defendant. 

On  the  point  as  to  burden  of  proof  only,  the 
same  view  is  taken  in  State  v.  Cherry,  n  Ired. 
(N.  Car.)  475. 

In  State  v.  Swails,  8  Ind.  525,  65  Am.  Dec. 
772,  it  was  held  that  there  was  no  assault  with 
intent  to  commit  murder,  where  one  shot  at 
another  at  a  distance  of  forty  feet,  the  gun 
being  loaded  with  powder  and  light  cotton 
wad,  both  parties  believing  that  it  was  loaded 
in  the  usual  way,  and  that  the  charge  would 
carry  that  distance. 

1.  Apparent  Adaptation  of  Means. — Reg.  v. 
Goodman,  22  U.  C.  C.  P.  338;  U.  S.  v.  Bott, 
11  Blatchf.  (U.  S.)  346;  Mullen  v.  State,  45 
Ala.  43,  6  Am.  Rep.  691 ;  Kunkle  v.  State,  32 
Ind.  220,  disapproving  State  v.  Swails,  8  Ind. 
524,  65  Am.  Dec.  772 ;  Com.  v.  Jacobs,  9  Allen 
(Mass.)  274;  Com.  v.  McDonald,  5  Cush. 
(Mass.)  365;  Vaughan  v.  State,  3  Smed.  &  M. 
(Miss.)  553;  State  v.  Napper,  6  Nev.  113; 
State  v .  Davis,  1  Ired.  (N.  Car.)  125,  35  Am. 
Dec.  73=;.  See  also  People  v.  Harrison,  8 
Barb.  (N.  Y.)  560. 

2.  Pointing  an  Empty  Gun. — State  v.  Shepard, 
10  Iowa  126;  State  v.  Cherry,  11  Ired.  (N. 
Car.)  475;  State  v.  Smith,  2  Humph.  (Tenn.) 
457- 

In  Allen  v.  State,  28  Ga.  395,  73  Am. 
Dec.  760,  it  was  held  that  under  an  indict- 
ment charging  one  with  an  attempt  at  "  shoot- 
ing at"  another,  it  was  immaterial  whether 
the  gun  was  loaded  or  not. 

3.  Shooting  at  One  beyond  Range  of  Weapon. — 
Kunkle  v.  State,  32  Ind.  232 ;  Henry  v.  State, 
18  Ohio  32;  Hatton  v.  State,  31  Tex.  Crim. 
Rep.  586. 

4.  Administering  Harmless  Medicines  with  In- 
tention to  Produce  Abortion — Rex  Phillips, 
3  Campb.  73;  Com.  v.  Morrison,  16  Gray 
(Mass.)  224. 

Most  cases  of  this  nature  arise  under  stat- 
utes. The  principle  of  the  text  has  been  ap- 
plied in  cases  arising  under  the  English  stat- 
utegGeo.  IV.,  c.  31,  §  13;  Rex  v.  Coe,6C.  &  P. 
403,  25  E.  C.  L.  458. 

So  under  the  Minnesota  statute.  State  v. 
Owens,  22  Minn.  238. 


Postal  Laws. — The  same  principle  is  illus- 
trated in  the  case  of  offenses  under  the  postal 
laws.  Thus,  under  a  statute  making  criminal 
the  mailing  "any  article  or  thing  designed 
or  intended  for  the  prevention  of  conception 
or  procuring  of  abortion,"  it  is  no  defense 
that  the  thing  in  question  (a  powder)  would 
not  have  a  tendency  in  that  direction.  U.  S. 
v.  Bott,  11  Blatchf.  "(U.  S.)  346. 

5.  Territory  v.  Reuss,  5  Mont.  609. 

6.  Reg.  v.  Dale,  6  Cox  C.  C.  14;  State  v. 
Glover,  27  S.  Car.  602,  where  the  court,  by 
Mclver,  J.,  said:  "If  the  defendant  adminis- 
tered the  drug  with  intent  to  kill,  after  having 
heard  that  it  would  have  that  effect)  all  the 
elements  of  the  offense  charged  were  present. 
There  was  the  intent  to  kill,  accompanied  by 
an  act  which  she  believed  was  calculated  to 
effect  her  intent;  and  the  fact  that  the  act  done 
by  her  fell  short  of  effecting  her  intent  cannot 
affect  the  question." 

7.  Poison  Berries  in  Pod. — Reg.  v.  Cluderoy,  1 
Den.  C.  C.  514,  Temp.  &  M.  219,  14  Jur.  71, 
2  C.  &  K.  907,  61  E.  C.  L.  907,  which  held 
that  the  giving  of  poisonous  berries  was  a 
sufficient  act  although  through  the  fact  of 
their  being  in  the  pod  the  poison  could  work 
no  harm,  the  statute  prohibiting  administer- 
ing "  poison  or  other  destructive  thing." 

8.  Harmless  Substances  Administered  under 
Belief  that  They  Are  Poison. — State  v.  Clarissa, 
11  Ala.  57. 

9.  Unforeseen  Obstacle. — Com.  v.  Jacobs,  9 
Allen  (Mass.)  274,  where  the  court,  by  Gray, 
J.,  said  :  "  Whenever  the  law  makes  one  step 
towards  the  accomplishment  of  an  unlawful 
object,  with  the  intent  or  purpose  of  accom- 
plishing it,  criminal,  a  person  taking  that 
step,  with  that  intent  or  purpose,  and  himself 
capable  of  doing  every  act  on  his  part  to  ac- 
complish that  object,  cannot  protect  himself 
from  responsibility  by  showing  that,  by  rea- 
son of  some  fact  unknown  to  him  at  the  time 
of  his  criminal  attempt,  it  could  not  be  fully 
carried  into  effect  in  the  particular  instance." 

Thus  it  is  no  defense,  in  a  prosecution  for 
attempt  to  ravish  a  child,  that  she  was  in  such 
a  position  that  it  was  impossible  to  accomplish 
the  deed.    Com.  v.  Shaw,  134  Mass.  221. 

10.  Mullen  v.  State,  45  Ala.  43,  6  Am.  Rep. 
691. 
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Evidence. — The  absence  of  knowledge  on  the  part  of  the  accused  must  be 

proved  beyond  a  reasonable  doubt.1 

For  the  Jury. — The  question  of  adaptation  is  for  the  jury.2 

Impossible  Crimes. — Closely  allied  to  the  subject  under  discussion  is  that  of 

impossible  crimes,  which  is  considered  in  the  latter  part  of  this  title. 

VI.  Abandonment  of  Design. — A  design  to  commit  a  crime  may  be  aban- 
doned before  the  actual  commission  thereof.  In  that  case  no  legal  responsi- 
bility attaches  unless  the  elements  of  an  attempt  have  once  existed,  in  which 
case  it  will  not  avail  the  offender,  so  far  as  his  liability  for  the  attempt  is 
concerned,  that  the  purpose  was  abandoned  before  actual  consummation.3 

VII.  Consent  of  Party  Injured. — It  is  no  defense  to  the  charge  of  attempt 
to  commit  a  crime,  that,  the  offender's  purpose  being  carried  into  effect,  the 
completed  crime  did  not  result  on  account  of  the  consent  of  the  party  injured, 
where  sufficient  facts  are  shown  to  warrant  the  conclusion  that  he  intended 
to  carry  out  his  purpose  at  all  events,  and  a  real  resistance  is  shown  to 
have  at  first  been  made.4 


1.  Mullen  v.  State,  45  Ala.  43,  6  Am.  Rep. 
691. 

2.  9  Cent.  L.  J.  257. 

3.  Reg.  v .  Goodman,  22  U.  C.  C.  P.  338. 
See  supra,  this  title,  Attempt  to  Rape. 

Voluntary  Abandonment. — Where  the  aban- 
donment of  the  design  was  voluntary,  while 
there  was  still  an  apparent  ability  to  accom- 
plish it,  even  after  a  sufficient  act  towards  com- 
mission had  been  done  to  constitute  an  at- 
tempt, that  fact  is  competent  evidence  of  the 
intent,  though  not  conclusive.  1  Wharton's 
Criminal  Law  (9th  ed.),  §  187;  Reg.  v.  How- 
arth,  1  Moo.  C.  C.  207;  State  v.  Allen,  47 
Conn.  121 ;  Harrell  v.  State,  13  Tex.  App.  374. 
Thus  where  one  committed  an  assault  with 
intent  to  accomplish  a  rape,  but  afterwards 
voluntarily  desisted,  he  was  nevertheless  held 
guilty  of  an  assault  with  intent  to  commit 
rape.  Lewis  v.  State,  35  Ala.  389;  Glover  v. 
Com.,  86  Va.  382. 

Involuntary  Abandonment. — But  it  is  no  evi- 
dence in  favor  of  the  offender,  showing  an 
absence  of  intent,  that  the  design  was  aban- 
doned before  consummation,  when  it  appears 
that  he  recognized  his  inability  to  carry  his 
purpose  into  effect.  U.  S.  v.  Pryor,  3  Wash. 
(U.  S.)  234. 

Thus,  it  will  not  avail  him  as  a  defense,  if 
he  desisted  on  account  of  being  prevented 
by  surprise,  or  the  interruption  or  force  of 
others.  So  held  where  one  who  attempted  to 
commit  rape  was  frightened  away.  Taylor  v. 
State,  50  Ga.  79;  State  v.  Elick,  7  Jones  (N. 
Car.)  68;  State  v.  McDaniel,  1  Winst.  (N. 
Car.)  249. 

Also  so  held,  where  one  made  a  hole  in  the 
roof  of  a  building  with  intent  to  enter  and 
steal,  but  was  disturbed.  Reg.  v.  Bain,  L.  & 
C.  129,  9  Cox  C.  C.  98,  8  Jur.  N.  S.  418. 

Where  one  went  to  a  stack  with  the  inten- 
tion of  setting  fire  to  it,  and  lighted  a  match 
for  that  purpose,  but  abandoned  the  attempt 
because  he  found  that  he  was  watched,  he  was 
held  to  have  committed  an  attempt.  Reg. 
v.  Taylor,  1  F  &.  F.  511  ;  Reg.  v.  Munson,  2 
Cox  C.  C.  186.  To  the  same  effect  is  State  v. 
Hayes,  78  Mo.  307. 

Where  one  advancing  to  strike  another  was 
intercepted,  he  was  nevertheless  held  guilty. 


Stephen  v.  Myers,  4  C.  &  P.  349,  19  E.  C.  L. 
414. 

Abandonment  before  a  Sufficient  Act  is  Com- 
mitted to  constitute  an  attempt,  excludes  the 
idea  of  intent,  as  where  one  agreed  with 
others  to  commit  larceny,  but  went  away  be- 
fore its  commission  and  did  not  participate. 
Pinkard  v.  State,  30  Ga.  757. 

In  Continental  Codes. — By  the  Prussian  Penal 
Code,  following  that  of  France,  "an  attempt 
is  only  punishable  when  the  same  is  mani- 
fested by  acts  which  constitute  a  commence- 
ment of  execution,  and  when  the  consumma- 
tion is  hindered  only  by  circumstances  inde- 
pendent of  the  will  of  the  author."  Sanford's 
Penal  Codes  in  Europe  61. 

In  Spain  "criminal  attempt  is  a  direct 
commencement  of  execution,  by  external  acts, 
the  realization  of  which  is  hindered  by  causes 
independent  of  the  will  of  the  author."  San- 
ford's Penal  Codes  in  Europe  122. 

In  Austria  "criminal  attempt  is  punishable 
when  the  criminal  has  committed  an  action 
leading  to  the  commission  of  a  crime,  which 
crime,  however,  was  hindered  by  some  cir- 
cumstances independent  of  the  will  of  the 
author."  Sanford's  Penal  Codes  in  Europe, 
p.  96. 

4.  Consent  of  Party  Injured. — Thus  if,  after 
one  has  made  an  assault  with  intent  to  ravish, 
the  woman  yields  voluntarily  so  that  there  is 
no  rape,  the  accused  is  nevertheless  guilty  of 
the  attempt.  Thus,  in  State  v.  Cross,  12 
Iowa  66,  79  Am.  Dec.  519,  the  prosecutrix 
was  a  child  fifteen  years  old  and  the  accused 
a  strong  man,  and  the  circumstances  disclosed 
showed  unmistakably  his  intention  to  commit 
the  crime  at  all  events.  It  appeared,  however, 
that  she  made  no  violent  outcry  and  no  com- 
plaint of  the  injury  for  several  days,  and  her 
garments  were  not  torn  or  injured.  The  ac- 
cused being  charged  with  rape  was  convicted 
of  an  assault  with  intent  to  commit  rape,  the 
Supreme  Court  sustaining  the  conviction,  by 
Wright,  J.,  who  said  :  "  Where  the  assault  is 
made  by  the  prisoner  with  the  intent  to  com- 
mit the  offense,  and  this  is  clearly  shown,  the 
jury  might  convict  though  not  satisfied  that 
at  the  time  he  consummated  his  purpose  there 
was  such  want  of  consent  as  to  constitute 
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VIII.  Impossible  Crimes — 1.  In  General. — The  question  of  impossible  crimes 
is  governed  by  the  same  principles  as  that  of  the  adaptation  of  the  means  to 
the  end  in  view. 

If  the  Crime  Is  Actually  and  Obviously  Impossible,  there  is  no  criminality  on  the  part  of 

the  accused.1 

If,  However,  the  Crime  Is  Apparently  Impossible,  and  believed  to  be  actually  so  by  the 
wrongdoer,  a  different  conclusion  may  result.2 

2.  Physical  Incapacity  of  the  Actor. — The  Mental  incapacity  is,  as  has  already  been 

seen,  a  defense.3 

A  Physical  Incapacity,  not  apparent  and  not  known  by  the  accused,  is  generally 
considered  as  no  defense,*  although  this  has  been  doubted.6 

Exception. — An  exception  is  made  in  cases  where  the  law,  for  reasons  of 
public  policy,  conclusively  presumes  that  a  person  is  incapable  of  a  certain 
crime.  Thus  a  boy  under  fourteen,  not  being  able  to  commit  rape,  is 
generally  held  to  be  incapable  of  an  attempt  to  commit  that  crime,6  evidence 
of  actual  capacity  being  deemed  inadmissible.7  Some  authorities,  however, 
have  disputed  both  the  premises  and  the  conclusion  above  stated.8 


a  higher  crime.  It  is  true  that  the  jury  must 
be  satisfied,  before  they  could  convict  for  the 
assault,  that  the  prisoner  intended  to  gratify 
his  passions  on  the  person  of  the  prosecutrix 
at  all  events,  and  notwithstanding  any  resist- 
ance on  her  part,  and  yet  this  might  be  done 
though  they  were  not  satisfied  that  the  resist- 
ance on  her  part  was  so  continued  and  per- 
sistent as  to  prove  guilt  of  the  higher  crime, 
when  he  succeeds  in  having  carnal  knowledge. 
*  *  *  And  then  again,  there  is  a  wide  differ- 
ence between  consent  and  submission.  Con- 
sent involves  submission,  but  a  mere  submis- 
sion by  no  means  necessarily  involves  consent. 
For  it  might  be  admitted  in  most  cases  that 
the  submission  of  an  adult  female  to  such  an 
outrage  necessarily  proved  consent.  The  mere 
submission  of  a  child,  however,  in  the  power 
of  a  strong  man,  can  by  no  means  be  taken  to 
be  such  consent  as  to  justify  the  prisoner  in 
point  of  law."  CitingReg.  v.  Banks,  8  C.  & 
P.  574, 34  E.  C.  L.  531 ;  Reg.  v.  Day,  9  C.  &  P. 
722,  38  E.  C.  L.  306;  and  distinguishing  State 
v.  Tomlinson,  11  Iowa  401,  where  a  convic- 
tion for  rape  was  reversed,  it  appearing  that 
the  prosecutrix  was  a  married  woman  thirty- 
five  years  of  age,  of  ordinary  health  and 
strength,  and  there  was  not  so  much  noise 
made  "  as  to  disturb  a  child  three  years  old 
sleeping  in  an  adjoining  room,"  "without  as- 
suming to  say  but  that  the  evidence  was  suffi- 
cient to  show  that  when  the  defendant  made 
the  assault  he  intended  to  commit  a  rape." 

The  Rule  of  the  Text  is  Sustained  in  State  v. 
Atherton,  50  Iowa  189,  32  Am.  Rep.  134, 
where  it  was  held  that  the  defendant,  having 
accomplished  sexual  intercourse  with  the 
prosecutrix  with  her  consent,  might  be  con- 
victed of  an  assault  with  an  intent  to  commit 
rape  where  there  was  "  evidence  tending  to 
show  that  the  defendant,  in  the  outset,  used 
some  force,  and  that  the  prosecutrix  made 
some  resistance."  Citing  State  v.  Cross,  12 
Iowa  66, 79  Am.  Dec.  519.  To  the  same  effect, 
under  substantially  the  same  state  of  facts, 
are  People  v.  Bransby,  32  N.  Y.  525;  State 
v.  Hartigan,  32  Vt.  607,  78  Am.  Dec.  609. 

1.  Robinson's  Elementary  Law,  §472;  Reg. 


v.  Marcus,  2  C.  &  K.  356,  61  E.  C.  L.  356; 
Reg.  v.  Nash,  2  Den.  C.  C.  493,  12  Eng.  L. 
&  Eq.  578;  Rex  v.  Knight,  I  Salk.  375,  1  Ld. 
Raym.  527;  Barnum  v.  State,  15  Ohio  717,  45 
Am.  Dec.  601. 

2.  Seesnpra,  this  title,  Adaptation  of  Means 
Employed. 

3.  See  supra,  this  title,  Mental  Capacity. 

4.  Robinson's  Elementary  Law,  §  472; 
Kunkle  v.  State,  32  Ind.  231. 

5.  Physical  Incapacity. — Nugent  v.  State,  18 
Ala.  521.  Here  it  was  held  that  inxa  trial  for 
an  attempt  to  have  carnal  knowledge,  the  jury 
might  consider  the  fact  that  the  sexual  parts 
of  the  accused  were  debilitated  from  drink. 

6.  Conclusive  Presumption  of  Physical  Incapa- 
city.—Rex  v.  Eldershaw,  3  C.  &  P.  396,  14  E. 
C.  L.  367;  Reg.  v.  Philips,  8  C.  &  P.  736,  34 
E.  C.  L.  610;  State  v.  Handy,  4  Harr.  (Del.) 
566;  People  v.  Randolph,  2  Park.  Cr.  Rep. 
(Orleans  Oyer  &  T.  Ct.)  213;  State  v.  Sam,  1 
Winst.  (N.  Car.)  300;  Williams  v.  State,  14 
Ohio  222,  45  Am.  Dec.  536. 

7.  Rex  v.  Eldershaw,  3  C.  &  P.  396,  14  E. 
C.  L.  367;  Reg.  v.  Philips,  8  C.  &  P.  736,  34 
E.  C.  L.  610;  State  v.  Handy,  4  Harr.  (Del.) 
1^66.  Contra,  People  v.  Randolph,  2  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  174;  Williams 
v.  State,  14  Ohio  222,  45  Am.  Dec.  536. 

8.  Com.  v.  Green,  2  Pick.  (Mass.)  380, 
which  repudiated  the  idea  that  capacity  to  com- 
mit the  completed  crime  is  necessary  in  order 
that  the  accused  be  guilty  of  intent,  the  court 
saying:  "  The  law  which  guards  infants  under 
fourteen  as  incapable  of  committing  rape  was 
established  in  favorem  vita:,  and  ought  not 
to  be  applied  by  analogy  to  an  inferior  of- 
fense, the  commission  of  which  is  not  pun- 
ishable with  death.  A  minor  of  fourteen  years 
of  age,  or  just  under,  is  capable  of  that  kind 
of  force  which  constitutes  an  essential  ingre- 
dient in  the  crime  of  rape,  and  he  may  make 
an  assault  with  intent  to  commit  that  crime 
although,  by  an  artificial  rule,  he  is  not  pun- 
ishable for  the  crime  itself.  An  intention  to 
do  an  act  does  not  necessarily  imply  an  abil- 
ity to  do  it;  as  a  man  who  is  emasculated 
may  use  force  with  intent  to  ravish  although 
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The  Object. 


3.  Unsuitability  of  the  Object. — It  is  no  defense  that  an  act  adapted  to  the 
commission  of  a  crime  and  accompanied  by  the  requisite  intent  was  directed 
at  a  person  against  whom  the  crime  could  not  have  been  committed,  or  that 
the  act  was  to  operate  upon  an  object  which  did  not  exist.1 

Instances. — Thus  one  may  be  guilty  of  an  attempt  to  commit  an  abortion 
upon  a  woman  who  is  neither  quick  with  child,2  nor  even  pregnant  ;3  to  defraud 
one  who,  because  of  knowledge  of  the  facts,4  or  for  other  reasons,5  could  not 
in  fact  be  deceived;  to  attempt,  contrary  to  law,  to  enlist  one  for  foreign  service 
who  was  not  in  proper  physical  condition  to  be  accepted  by  the  army 
authorities;6  or  to  extort  money  from  one  acting  in  concert  with  the  police.7 

Picking  Empty  Pocket.— The  question  of  the  guilt  of  a  person  who  attempts 
to  pick  an  empty  pocket  has  been  much  discussed.  It  was  at  first  held  in 
England  that  as  the  crime  could  not  have  been  completed  there  was  no 
attempt.8  But  this  case  has  been  disapproved  in  that  country,9  and  the  courts 
in  the  United  States  have  always  held  to  the  other  view,10  and  the  law  can 
now  be  regarded  as  settled. 


possibly,  if  a  certain  effect  should  be  now,  as  it 
was  formerly,  held  essential  to  the  crime,  he 
could  not  be  convicted  of  a  rape.  Females 
might  be  in  as  much  danger  from  precocious 
boys  as  from  men  if  such  boys  are  to  escape 
with  impunity  from  felonious  assaults,  as 
well  as  from  the  felony  itself." 

1.  See  article  in  9  Cent.  L.  J.  42,  by  Dr. 
Wharton. 

Instances. — That  a  property  owner  tells  one 
to  whom  another  has  proposed  to  commit 
burglary  against  such  property  owner,  to  let 
that  other  come  along  but  not  encourage  him 
to  come,  does  not  prevent  an  attempt  to  enter 
from  being  burglarious.  Robinson  v.  State 
(Tex.  Crim.  App.  1895),  29  S.  W.  Rep.  40. 

But  it  has  been  held  no  crime  to  personate 
one  who  never  existed.  Rex  v.  Tannet,  R.  & 
R.  C.  C.  351.  Unless  a  real  person  is  liable 
to  be  deceived  thereby.  State  v.  Givens,  5 
Ala.  747;  Bolland's  Case,  1  Leach  83;  Rex  v. 
Martin,  R.  &  R.  C.  C.  324;  Rex  v.  Cramp, 
R.  &  R.  C.  C.  327. 

But  there  must  be  a  person  in  existence  lia- 
ble to  be  defrauded.  Reg.  v.  Tylney,  1  Den. 
C.  C.  319;  People  v.  Peabody,  25  Wend.  (N. 
Y.)  472. 

2.  Abortion. — Com.  v.  Wood,  11  Gray 
(Mass.)  85;  State  v.  Fitzgerald,  49  Iowa  260, 
31  Am.  Rep.  148. 

3.  Reg.  v.  Goodchild,  2  C.  &  K.  293,  61  E. 
C.  L.  293,  2  Cox  C.  C.  40,  41,  1  Den.  C.  C.  187 ; 
State  v.  Howard,  32  Vt.  380;  Com.  v.  Taylor, 
132  Mass.  261 ;  Lamb  v.  State,  67  Md.  524. 

Modified  by  Terms  of  Statute. — But  an  attempt 
at  abortion  cannot  be  committed  if  the  woman 
is  not  pregnant,  where  the  statute  provides 
that  the  act  must  be  done  "with  intent  there- 
by to  cause  and  procure  the  miscarriage  of  any 
woman  then  being  quick  with  child."  Rex  v. 
Scudder,  1  Moo.  C.  C.  216;  Rex  v.  Phillips, 
3  Campb.  73. 

4.  Attempt  to  Defraud. — Rex  v.  Holden,  R. 
&  R.  C.  C.  154,  which  held  that  there  might 
be  an  attempt  to  defraud  one  by  trying  to 
pass  upon  him  notes  which  the  latter  knew  to 
be  forged. 

5.  Com.  v.  Starr,  4  Allen  (Mass.)  301.  See 
also  Reg.  v.  Nash,  2  Den.  C.  C.  493;  Reg.  v. 
Dodd,  18  L.  T.  N.  S.  89. 


6.  Enlisting  One  Unsuitable  for  Service. — 

Com.  v.  Jacobs,  9  Allen  (Mass.)  275,  which 
arose  under  a  statute  providing  that  "  it  shall 
not  be  lawful  for  any  person  within  this  com- 
monwealth to  recruit  for  or  enlist  in  military 
service,  *  *  *  nor  to  entice  or  solicit  any  per- 
son to  leave  the  commonwealth  for  the  pur- 
pose of  entering  upon  or  enlisting,  or  offering 
themselves  as  substitutes  for  drafted  persons 
in  any  military  service  elsewhere." 

7.  Extortion. — People  v.  Gardner,  144  N.  Y. 
119,  43  Am.  St.  Rep.  741. 

8.  Picking  Empty  Pocket — Older  English  Cases. 
— Reg.  v.  Collins,  L.  &  C.  471,  9  Cox  C.  C. 
497>  33  L.  J.  M.  C.  177,  10  Jur.  N.  S.  686,  10 
L.  T.  N.  S.  581,  12  W.  R.  886,  followed  in 
the  unreported  case  of  Reg.  v.  Dodd,  cited  in 
Reg.  v.  Brown,  24       B.  Div.  359. 

9.  Reg.  v.  Brown,  24  B.  Div.  359,  16 
Cox  C.  C.  715.  See  also  Reg.  v.  Ring,  66  L. 
T.  300. 

10.  Picking  Empty  Pocket — American  Cases. — 

State  v.  Wilson,  30  Conn.  507;  Hamilton  v. 
State,  36  Ind.  280,  10  Am.  Rep.  22;  People  v. 
Jones,  46  Mich.  441;  Peoples.  Moran,  123  N. 
Y.  254,  20  Am.  St.  Rep.  732,  735,  reversing  54 
Hun  (N.  Y.)  279,  citing  1  Am.  and  Eng. 
Excyc.  of  Law  (1st  ed.),  p.  936;  Rogers  v. 
Com.,  5  S.  &  R.  (Pa.)  463.  See  also  Mullen  v. 
State,  45  Ala.  45,  6  Am.  Rep.  691.  Com.  v. 
McDonald,  5  Cush.  (Mass.)  365,  arose  under 
a  statute  providing  that  "  every  person  who 
shall  attempt  to  commit  an  offense  prohibited 
by  law,  and  in  such  attempt  shall  do  any  act 
towards  the  commission  of  such  offense,  but 
shall  fail  in  the  perpetration,  or  shall  be  inter- 
rupted or  prevented  in  the  execution  of  the 
same,  when  no  express  provision  is  made  by 
law  for  the  punishment  of  such  attempt, 
shall  be  punished."  The  court,  by  Fletcher, 
J.,  said  :  "  To  attempt  is  to  make  an  effort  to 
effect  some  object,  to  make  a  trial  or  experi- 
ment, to  endeavor,  to  use  exertion  for  some 
purpose.  A  man  may  make  an  attempt,  an 
effort,  a  trial,  to  steal,  by  breaking  open  a 
trunk,  and  be  disappointed  in  not  finding  the 
object  of  pursuit,  and  so  not  steal  in  fact. 
Still  he  remains,  nevertheless,  chargeable 
with  the  attempt  and  with  the  act  done  to- 
wards the  commission  of  the  theft.  So  a  man 
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Definitions. 


Attempt  to  steal. — Similarly,  one  may  be  guilty  of  an  attempt  to  steal  from  an 
empty  safe  1  or  drawer,2  or  to  forcibly  demand,  contrary  to  statute,  goods  not 
present  at  the  time  of  the  demand.3 

Accused  must  Be  ignorant  of  Facts. — The  accused  must  be  ignorant  of  the  lack  of 
a  proper  object;  otherwise,  the  requisite  intent  is  wanting.4 


ATTEND — ATTENDANCE. — See  note  5. 


may  make  an  attempt,  an  experiment,  to  pick 
a  pocket,  by  thrusting  his  hand  into  it,  and 
not  succeed,  because  there  happens  to  be 
nothing  in  the  pocket.  Still  he  has  clearly 
made  the  attempt,  and  done  the  act  towards 
the  commission  of  the  offense." 

1.  Attempt  to  Steal  from  Empty  Safe. — Har- 
vick  v.  State,  49  Ark.  514.  See  also  State  v. 
Beal,  37  Ohio  St.  108,  41  Am.  Rep.  490. 

2.  Clark  v.  State,  86  Tenn.  511. 

3.  Rex  v.  McBennet,  Jebb  148.  See  also 
Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep.  22. 

4.  Robbery. — Rex  v.  Edwards,  6  C.  &  P.  515, 
25  E.  C.  L.  518,  which  holds  that  there  can  be 
no  attempt  to  rob  if  the  one  attacking  knows 
that  the  other  party  has  no  property  on  or 
about  his  person. 

6.  Vote  in  Religious  Society.  (See  also  the 
title  Religious  Societies.) — Where  an  act 
for  the  incorporation  of  religious  societies 
provided  that  no  person  should  be  entitled 
to  vote  at  any  election  held  by  any  society 
incorporated  under  the  act  "until  he  shall 
have  been  a  'stated  attendant'  on  divine 
worship  in  the  said  congregation  or  society," 
etc.,  it  was  held  that  "stated  attendance" 
must  be  interpreted  to  mean  the  personal 
presence  of  the  voter  statedly  at  the  re- 
ligious meetings  of  the  society;  and  that  the 
regular  attendance  of  the  wife  or  other  mem- 
ber of  the  family  is  not  sufficient.  People 
v.  Tuthill,  31  N.  Y.  550. 

Taking  a  Deposition. — Where  a  statute  directs 
that  the  magistrate  taking  a  deposition  shall 
annex  thereto  a  statement  as  to  whether  the 
opposite  party  or  his  attorney  attended  at  the 
taking  of  the  deposition,  it  was  held  :  "  By  the 
word  attended,  as  here  used,  the  legislature 
undoubtedly  meant  something  more  than 
mere  personal  presence.  It  signifies  that  the 
party  was  present  and  participated  in  the  ex- 
amination of  the  witnesses."  And  therefore, 
where  it  appears  from  the  deposition  that  a 
portion  of  the  testimony  favorable  to  the 
party  taking  it  was  objected  to,  it  will  be 
presumed  that  the  objection  was  made  by 
the  adverse  party,  it  being  certified  by  the 
officer  that  such  party  attended  at  the  taking 
of  the  deposition.  Miller  v.  McDonald,  13 
Wis.  673. 

Privilege  from  Arrest.  (See  the  title  Impris- 
onment for  Debt  and  in  Civil  Actions.) 
— In  Ellis  v .  Degarmo,  17  R.  I.  715,  it  was 
held  that  a  person  who  came  from  a  distant 
state  to  defend  a  suit  for  divorce,  the  hearing 
of  which  was  passed  from  day  to  day  with- 
out any  new  assignment  on  account  of  the 
wife's  sickness,  was  in  attendance  on  the  court 
within  the  strict  meaning  of  the  term,  and  he 
was  not  therefore  liable  to  arrest  upon  civil 
process  in  another  suit. 


Fees  of  Legislators — Actual  Attendance. — The 

words  "each  day's  attendance,"  in  the  con- 
stitution of  Wisconsin,  relating  to  compensa- 
tion of  members  of  the  legislature,  mean  an 
attendance  for  the  purpose  of  discharging 
legislative  duties  as  such  duties  are  usually 
performed ;  and  though  there  may  be  a  tem- 
porary cessation  of  the  legislative  functions 
by  the  respective  bodies,  caused  by  a  tempo- 
rary adjournment  over  Sunday  or  a  holiday, 
or  to  facilitate  business  and  to  enable  com- 
mittees to  consider  and  mature  bills  and 
resolutions,  yet  for  attendance  during  such 
adjournments  the  members  are  entitled  to 
their  per  diem  compensation.  State  v.  Hast- 
ings, 16  Wis.  337.  To  the  same  effect  see  Ex 
p.  Pickett,  24  Ala.  91.  In  that  case  it  was 
said  :  "  A  member  may  be  engaged  in  attend- 
ance on  the  General  Assembly  during  periods 
of  temporary  cessations  of  legislative  functions 
by  the  respective  bodies;  and  the  per  diem 
compensation  was  intended  as  a  remuneration 
for  the  services  of  the  members,  as  well  as  to 
provide  for  their  expenses  during  the  period 
they  were  required  to  be  absentxfrom  their 
homes  in  attending  to  the  duties  of  legisla- 
tion, as  those  duties  are  usually  and  ordinarily 
performed.  And  the  object  in  limiting  this 
compensation  to  each  day's  attendance  was  to 
secure,  on  the  part  of  the  member  who  was 
not  within  the  exemptions  provided  for  by 
section  44,  the  performance  of  legislative  duty 
during  those  days  which  the  house  to  which 
he  belonged  deemed  necessary  to  devote  to 
the  business  of  legislation.  It  was  never  in- 
tended that  the  members  of  the  legislature 
should  not  receive  pay  for  Sundays,  or  pend- 
ing temporary  adjournments  upon  holidays, 
or  on  occasions  of  the  death  of  a  member." 
See  also  the  title  Legislature. 

Fees  of  Jurors.  (See  also  the  title  Jury  and 
Jury  Trial.) — A  California  statute  pro- 
vided that  jurors  should  receive  a  certain 
sum  per  day  "for  attendance  upon  courts 
of  record."  It  was  held  that  a  juror  im- 
paneled for  a  certain  case  is  not  entitled 
to  fees  for  days  on  which  he  is  excused 
from  attendance  on  account  of  the  continu- 
ance of  the  case.  Mason  v.  Culbert,  108  Cal. 
247.  The  court  in  that  case  said  :  "A  juror 
may  be  in  attendance  upon  court  without 
being  impaneled  to  try  any  cause,  and  for 
every  day  of  such  attendance  the  statute  au- 
thorizes him  to  be  compensated.  The  per 
diem  plovided  by  the  statute  is  not  intended 
to  be  in  the  nature  of  a  salary  for  the  time 
that  he  is  serving  as  a  juror,  or  as  wages  for 
trying  a  cause,  but  rather  as  a  compensation 
for  the  time  during  which  he  is  withdrawn 
from  his  ordinary  avocation  and  in  actual  «/- 
tendance  upon  the  court.  After  he  has  been 
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ATTEST— ATTESTATION.  (See  also  the  title  Notary  Public  ;  and  see 
Authentication;  and  see  generally  the  title  Acknowledgments,  vol.  i, 
p.  483.  As  to  attestation  of  deeds,  see  the  title  DEEDS.  As  to  attestation  of 
wills,  see  the  title  WILLS.  As  to  attestation  of  public  records,  see  the  titles 
Records  ;  Recording  Acts.  As  to  attestation  of  judgments,  see  the  titles 
Judgments;  Records.  As  to  attestation  of  statutes,  see  the  titles  Foreign 
Laws;  Statutes.)— "Attest "  is  to  bear  witness  to;  to  certify;  to  affirm  to 
be  true  or  genuine  ;  to  make  a  solemn  declaration  in  words  or  writing  to  sup- 


drawn  as  a  juror  he  may  be  excused  from  at- 
tendance for  a  definite  period,  and  after  a 
jury  has  been  impaneled  and  sworn  the  re- 
maining jurors  may  be  excused  from  attend- 
ance until  some  future  day.  In  such  cases 
they  are  not  '  in  attendance  upon  the  court ' 
during  the  period  for  which  they  are  ex- 
cused." 

Fees  of  Members  of  a  Board  of  Trustees. — A 

statute  provided  that  members  of  a  board  of 
trustees  of  a  penitentiary  should  receive  a 
certain  sum  per  day  for  each  day  employed 
in  attendance  upon  sessions  of  the  board,  and 
all  traveling  expenses  necessarily  incurred 
therein.  In  State  v.  Briggs  (N.  Dak.  1895), 
63  N.  W.  Rep.  206,  it  was  held  that  a  mem- 
ber of  the  board  of  trustees  was  entitled  to 
receive  his  fees  for  each  day  actually  spent  in 
attendance  upon  the  sessions  of  the  board,  in- 
cluding the  time  necessarily  and  actually 
spent  in  traveling  from  the  place  of  his  resi- 
dence to  the  place  where  the  session  of  the 
board  was  held.  The  court  said:  "The 
meaning  of  the  statute  is  not  entirely  clear, 
but  we  are  inclined  to  interpret  it  liberally, 
and  in  such  a  way  as  will  avoid  unjust  result. 
If  a  narrow  and  literal  meaning  is  given  to  the 
word  attendance  it  will  follow  that  no  member 
can  receive  anything  at  all  for  his  traveling 
expenses,  because  there  can  be  none  while  a 
member  is  in  attendance  at  a  session.  During 
a  session  the  member  who  is  present  cannot 
be  traveling  nor  incurring  expense  in  travel. 
But  if  the  term  attendance  receives  a  more 
liberal  construction  when  used  in  connection 
with  traveling  expenses,  and  is  construed  to 
mean  the  whole  period  during  which  the 
member  is  traveling  to  and  from  his  place  of 
residence  to  the  place  of  the  session,  as  well 
as  while  at  the  place  of  session,  we  can  see  no 
reason  why  the  same  word  should  not  have 
the  same  significance  when  used  in  connection 
with  the  per  diem  allowed  for  compensation. 
The  phrase  'necessarily  incurred  therein'  re- 
fers back  to  the  word  attendance,  and  throws 
light  upon  the  sense  in  which  that  word  is 
used.  *  *  *  The  member  residing  at  a  dis- 
tance from  the  place  of  meeHng  is  not  en- 
gaged in  his  own  private  business  while 
traveling  to  and  from  the  place  of  meeting, 
but  is  then  employed  in  and  about  the  matter 
of  his  attendance  upon  a  session.  The  legis- 
lative purpose  is  clearly  manifested  that  the 
office  of  a  trustee  shall  not  be  a  purely  honor- 
ary office.  The  intention  to  compensate  for 
their  services  by  a  per  diem  is  clearly  ex- 
pressed in  the  statute ;  and  we  are  unable  to 
see,  either  in  the  language  employed  by  the 
legislature  or  in  reason,  why  members  should 
not  be  compensated  for  ail  the  time  necessa- 
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rily  and  actually  employed  in  the  service  of 
the  state  as  members  of  such  board." 

Authority  to  Attend  to  Business.  (See  also 
the  titles  Agency,  vol.  i.p.o/jo;  Powers.) — 
An  authority  "  to  attend  to  the  business  of 
the  principal  generally,"  or  "to  act  for  him 
with  reference  to  all  his  business,"  does  not 
authorize  the  agent  to  sell  real  estate,  nor 
does  it  allow  him  to  sell  or  otherwise  dispose 
of  the  personalty  of  his  principal,  unless  as  a 
means,  necessary  and  proper,  to  conduct  the 
business  to  which  the  agency  applies.  Co- 
quillard  v.  French,  19  Ind.  274. 

Insurance  —  Medical  Attendance.  (See  the 
titles  Life  Insurance;  Physicians  and 
Surgeons.  And  see  Medical  ;  Usual.) — To 
constitute  "  medical  attendance,"  within  the 
meaning  of  a  question  in  a  life-insurance 
policy  as  to  who  is  the  applicant's  usual  medi- 
cal attendant,  it  is  not  requisite  that  a  physi- 
cian should  attend  the  patient  at  his  home. 
Attendance  at  his  own  office  is  sufficient. 
Cushman  «.  U.  S.  Life  Ins.  Co.,  70  N.  Y.  78. 

Same — Attending  Physician. — A  physician  not 
engaged  in  practice,  who  is  present  as  a  friend 
or  neighbor  when  a  wounded  man  is  brought 
into  his  house,  and  who,  at  the  request  of 
another  neighbor,  examines  the  wounds  and 
administers  an  opiate,  is  not  necessarily  an 
"  attending  physician  "  within  the  conditions 
of  a  life-insurance  policy  on  that  subject.  At 
the  most,  it  is  a  question  for  the  jury.  Gibson 
v.  American  Mut.  L.  Ins.  Co.,  37  N.  Y.  580. 

Same. — A  Person  Who  Calls  at  a  Physician's 
Office,  submits  to  an  examination,  and  receives 
a  prescription  for  his  ailment,  and  again  calls 
and  consults  the  physician  professionally, 
paying  him  a  fee,  is  attended  by  such  physi- 
cian, within  the  meaning  of  the  question, 
"  By  what  physician  were  you  last  attended?" 
as  used  in  an  application  for  life  insurance. 
White  v.  Provident  Sav.  L.  Assur.  Soc,  163 
Mass.  108. 

It  was  held  that  a  mere  calling  at  a 
doctor's  office  for  medicine  to  relieve  a  tem- 
porary indisposition,  not  serious  in  its  nature, 
or  a  physician's  calling  on  the  applicant  at 
home  for  the  same  purpose,  could  not  be  con- 
sidered an  attendance  within  the  meaning  of 
this  question,  but  that  such  attendance  must 
have  been  for  some  disease  or  ailment  of  im- 
portance, and  not  for  an  indisposition  of  a  day 
or  so,  trivial  in  its  nature,  and  such  as  all  per- 
sons are  liable  to,  who  are  yet  considered  to 
be  in  sound  health  generally.  Brown  v.  Met- 
ropolitan L.  Ins.  Co.,  65  Mich.  306. 

Medical  Attendance  —  Liability  for  Care  of 
Paupers.    (See    also   the   titles  Counties; 
Poor  and  Poor  Laws.) — The  words  "medical 
attendance,"  as  used  in  the  /o-zva  Code  provid- 
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port  a  fact ;  to  signify  by  subscription  of  his  name  that  the  signer  has  witnessed 
the  execution  of  the  particular  instrument.1    The  word  "attested,"  when 


ing  for  the  relief  of  the  poor,  are  not  restricted 
In  their  meaning  to  the  professional  attendance 
of  a  physician,  but  may  include  nursing  and 
washing.  The  court  said:  "  It  is  insisted  by 
the  defendant  that  the  words  '  medical  attend- 
ance,' as  used  in  the  statute,  do  not  mean  attend- 
ance for  the  mere  purpose  of  administering 
medicine,  but  attendance  for  the  purpose  of  pre- 
scribing it  professionally.  While  the  words 
'  medical  attendance'  are  often  used  to  denote 
the  rendering  of  professional  medical  services, 
we  do  not  think  that  their  use  in  that  respect  is 
such  as  necessarily  to  exclude  all  other  mean- 
ings. The  efforts  of  the  physician,  however 
skilful  or  assiduous  he  may  be,  must  usually  be 
supplemented  by  an  attendance  which  he  cannot 
give.  It  matters  not  that  the  persons  who 
give  such  attendance  are  usually  denominated 
nurses.  Their  office  is  to  assist  the  physician 
to  obtain  certain  medical  results.  We  have 
no  reason  to  suppose  that  the  legislature  used 
the  words  'medical  attendance'  with  the 
design  that  any  narrow  or  technical  meaning 
should  be  put  upon  them.  The  statute  con- 
templates that  there  are  persons  who  need 
county  assistance,  but  who  should  not  be  sent 
to  the  county  poorhouse.  It  provides  that 
the  township  trustees  shall  determine  who 
such  persons  are,  and  supply  the  necessary 
relief."  Scott  v.  Winneshiek  County,  52  Iowa 
579- 

1.  Anderson's  Law  Diet.  ;  McGuire  v. 
Church,  49  Conn.  248. 

"  To  attest  is  to  bear  witness  to  a  fact. 
Take  a  common  example  :  a  notary  public  at- 
tests a  protest;  he  bears  witness  not  to  the 
statements  in  that  protest,  but  to  the  fapt  of  the 
making  of  those  statements.  So,  I  conceive,  the 
witnesses  in  a  will  bear  witness  to  all  that  the 
statute  requires  attesting  witnesses  to  attest, 
namely,  that  the  signature  was  made  or  ac- 
knowledged in  their  presence."  Hudson  v. 
Parker,  1  Robert  26.  See  also  1  Jarm.  on  Wills 
109. 

Actual  Presence. — To  attest  an  instrument  is 
not  merely  to  subscribe  one's  name  to  it  as 
having  been  present  at  its  execution,  but  it  in- 
cludes also  essentially  the  being  in  fact  pres- 
ent at  its  execution.  Roberts  v.  Phillips,  24 
L.  J.  B.  171,  4  El.  &  Bl.  450,  82  E.  C.  L. 
450;  Bryan  v.  White,  2  Robert  315  ;  Sharpe  v. 
Birch,  51  L.  J.  B.  64,  8  c£  B.  Div.  111. 
See  also  Doe  v.  Burdett,4  Ad.  &  El.  1,  31  E. 
C.  L.  11;  Freshfield  v.  Reed,  11  L.  J.  Exch. 
193,  9  M.  &  W.  404. 

Attest  implies  that  a  witness  shall  be  present 
to  testify  that  the  party  who  is  to  execute  the 
deed  has  done  the  act  required  by  the  power. 
Freshfield  v.  Reed,  9  M.  &  W.  404. 

Delegation  of  Power. — In  McGuire  v. 
Church,  49  Conn.  248,  it  was  held  that  where 
an  officer  was  required  to  attest  a  paper  he 
could  not  delegate  his  power  to  his  clerk. 
The  court  said  :  "  The  law  requires  an  attes- 
tation of  the  copy  by  the  officer.  Webster 
defines  the  word  attest  as  follows :  '  To  bear 
witness  to;  to  certify;  to  affirm  to  be  true  or 
genuine;  to  make  a  solemn  declaration  in 


words  or  writing  to  support  a  fact;  appropri- 
ately used  for  the  affirmation  of  persons  in 
their  official  capacity,  as  to  attest  the  truth  of 
a  writing,  to  attest  a  copy  of  record.'  Can 
an  officer  certify  by  another  that  a  document 
is  a  true  copy  of  the  original,  any  more  than 
he  could  make  oath  by  another  to  the  same 
effect?  It  is  clear  that  there  was  no  attesta- 
tion of  the  copy." 

Bills  of  Sale.  (See  also  the  title  Bills  of 
Sale.) — The  affidavit  "of  its  due  execution 
and  attestation,"  filed  with  a  registered  bill  of 
sale,  under  41  and  42  Vict.,  c.  31,  §  10,  subs. 
2,  must  state,  inter  alia,  that  the  bill  of  sale 
was  "  duly  attested,"  by  the  attesting  solicitor; 
i.  e.,  that  he  was  present  and  witnessed  the 
due  execution.  An  affidavit  merely  verifying 
his  signature  to  the  attestation  clause,  and 
describing  his  residence  and  occupation,  is 
defective,  and  will  therefore  invalidate  the 
registration.  The  court  said  :  "  The  mean- 
ing of  the  word  attestation  is,  as  appears  from 
Bryan  v.  White,  2  Robert  315,  being  present 
and  seeing  the  execution;  and  unless  the  pro- 
visions of  subs.  2  are  complied  with,  the  filing 
will  be  nugatory  and  the  registration  void. 
Then  is  the  affidavit  here  sufficient?  The  de- 
ponent does  not  swear  that  he  saw  the  bill  of 
sale  duly  attested.  It  is  quite  consistent  with 
his  oath  that  he  did  not  see  W.  F.  Law  attest- 
ing the  bill  of  sale.  I  think  the  legislature 
was  not  content  that  there  should  merely  be 
on  the  face  of  the  bill  of  sale  a  clause  of  attes- 
tation purporting  to  be  by  a  solicitor,  pur- 
porting to  be  on  a  certain  day,  and  purporting 
to  be  after  an  explanation  to  the  grantor; 
but  has  required  that  there  should  also  be  an 
affidavit  which  should  state  expressly  that 
there  was  a  due  attestation,  i.  e.,  that  the  per- 
son attesting  was  present  and  saw  the  execu- 
tion of  the  bill  of  sale."  Sharpe  v.  Birch,  8 
Q^.  B.  Div.  in. 

The  word  attestation  is  there  used  for  at- 
testation clause.  Per  Jessel,  M.  R.,  Ex  /. 
Bolland,  52  L.  J.  Ch.  116,  21  Ch.  Div.  543. 

Same — Party  as  Attesting  Witness. — "  I  was 
at  first  surprised  that  no  authority  could  be 
found  directly  in  point;  but  no  doubt  the 
common  sense  of  mankind  has  always  rejected 
the  notion  that  the  party  to  a  deed  could  also 
attest  it.  I  do  not  pay  much  attention  to  the 
old  rule  of  evidence  whereby  interested  per- 
sons were  rendered  incompetent  as  witnesses; 
it  has  now  been  done  away  with  by  statute. 
What  is  the  meaning  of  the  word  attestation 
apart  from  the  Bills  of  Sale  Act,  1878?  The 
word  implies  the  presence  of  some  person 
who  stands  by,  but  is  not  a  party  to  the  trans- 
action. The  view  which  I  take  seems  to  be 
confirmed  by  the  circumstance  that  attestation 
is  unnecessary  unless  it  is  required  by  an  in- 
strument creating  a  power  or  by  some  statute. 
If  the  argument  of  Mr.  Dugdale  is  correct, 
the  attestation  required  by  the  Bills  of  Sale 
Act,  1878,  would  be  satisfied  by  the  mere  rep- 
etition of  the  signature  of  a  party  to  the 
deed ;  can  this  be  regarded  as  a  useful  pro- 
vision? I  do  not  place  much  reliance  upon 
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used  with  reference  to  judicial  writings  or  copies  thereof,  as  copies  of  records 


what  was  said  by  Lord  Eldon,  L.  C,  in  Coles 
v.  Trecothick,  9  Ves.  Jr.  251,  but  I  do  rely 
upon  Freshfield  v.  Reed,  9  M.  &  W.  404.  It 
follows  from  that  case  that  the  party  to  an  in- 
strument cannot  attest  it."  Seal  v.  Claridge, 
7  Q.  B.  Div.  516,  per  Lord  Selborne,  L.  C. 

Execution  of  a  Power — What  Included  in 
Attestation.  (See  also  the  title  Powers.) — 
A  power  was  to  be  executed  by  an  instru- 
ment signed,  sealed,  and  published  in  the 
presence  of,  and  attested  by,  three  or  more 
credible  witnesses.  The  attestation  was  as 
follows:  "Witness,  C.  B.,  E.  B.,  A.  B." 
This  was  held  not  a  good  execution  of  the 
power.  Alderson,  Baron,  said  :  "  The  leading 
case  on  this  point  is  that  of  Wright  v.  Wake- 
ford,  4  Taunt.  213.  There  the  power  was  re- 
quired to  be  executed  by  an  instrument  under 
hand  and  seal,  attested  by  two  witnesses;  the 
memorandum  of  attestation  expressed  that  it 
was  1  sealed  and  delivered,'  and  was  silent  as 
to  the  fact  of  signature ;  but  the  deed  itself 
purported  to  be  executed  in  pursuance  of  the 
power  therein  recited,  and  was  actually  signed 
as  well  as  sealed.  The  majority  of  the  judges 
of  the  Court  of  Common  Pleas  certified  their 
opinion  to  the  lord  chancellor  to  be  that  the 
power  was  ill  executed ;  and  in  their  certifi- 
cate (after  admitting  that  a  jury  might,  as  a 
question  of  fact,  have  come  to  the  conclusion 
that  the  witnesses  saw  the  signing  as  well  as 
the  sealing  and  delivery)  say  that,  '  as  a  ques- 
tion of  law,'  '  it  must  be  determined  by  the 
true  construction  of  the  terms  of  the  attes- 
tation ;'  to  which  the  'consideration  must  be 
confined;'  and  that  the  signature  was  not 
'comprehended  in  the  words  made  use  of  in  the 
attestation.'  And  even  Lord  Chief  Justice 
Mansfield,  who  differed  from  them,  seems  to 
me  to  have  construed  (more  liberally,  indeed, 
but  still  to  have  construed)  the  words  of  the 
attestation  as  including  signature  rather  than 
to  have  come  to  the  conclusion  that  attested 
was  not  to  be  considered  as  requiring  an  ex- 
pression in  writing  of  the  particulars  requisite 
for  the  due  execution  of  the  power.  This  case 
appears  to  me,  as  plainly  as  words  can  express 
it,  to  have  decided  that  attest  means  '  sub- 
scribe a  memorandum  of  attestation  contain- 
ing all  the  particulars  required  for  the  due 
execution  of  the  power.'  This  case  has  never 
been  overruled ;  but,  on  the  contrary,  has 
been  expressly  confirmed  by  the  cases  of  Doe 
v.  Peach,  2  M.  &  S.  576;  Wright  v.  Barlow, 
3  M.  &  S.  512,  and  Hougham  v.  Sandys,  2 
Sim.  95,  in  which  the  same  defect  was  held  fatal 
to  the  execution  of  the  power ;  and  by  the  intro- 
duction of  a  bill  into  Parliament,  Stat.  54  G. 
III.,  c.  168,  whereby  the  inconvenience  result- 
ing therefrom  was  in  part  remedied."  Doe  v. 
Burdett,  9  Ad.  &  El.  936,  36  E.  C.  L.  329. 

In  Wright  v.  Wakeford,  4  Taunt.  222,  re- 
ferred to  in  the  opinion  last  quoted,  Mansfield, 
C.  J.,  dissenting,  said  :  "The  word  attest,  in 
its  strict  and  proper  sense,  I  apprehend,  means 
only  witnessing,  or  bearing  witness  to;  and 
the  principal  object  in  requiring  that,  an  in- 
strument should  be  executed  in  the  presence 
of  witnesses  is  that  they  may  see  that  the  in- 


strument is  properly  and  fairly  executed ;  but 
in  the  ordinary  use  of  the  word  attest,  as 
applied  to  the  execution  of  deeds,  it  is  under- 
stood to  require  that  the  witnesses  should  attest 
in  writing,  the  principal  end  of  which  seems 
to  be  to  preserve  evidence  of  the  instrument's 
being  executed  in  the  presence  of  the  wit- 
nesses required;  but  I  know  no  rule  or  case 
which  requires  that  the  attestation  should  be 
immediately  written  at  the  time  of  the  exe- 
cution of  the  instrument,  or  within  any  par- 
ticular limited  time  after  its  execution ;  and 
therefore  so  long  as  the  witnesses  live  and 
remember  the  transaction,  they  may,  I  think, 
properly  write  or  sign  their  attestation;  and, 
unless  there  is  some  evidence  of  fraud  in  the 
case,  they  must  be  presumed  fairly  to  do  so." 
Compare  Swift  v.  Wiley,  1  B.  Mon.  (Ky.) 
114;  In  re  Downie,  42  Wis.  76. 

Execution  and  Attestation  Distinguished . — The 
term  "executed"  signifies  the  acts  required 
of  the  testator;  the  term  attested  signifies  those 
required  of  the  witnesses.  The  testator  exe- 
cutes, and  the  witnesses  attest.  Lewis  v.  Lewis, 
13  Barb.  (N.  Y.)  23,  affirmed  11  N.  Y.  220. 

Attestation  Distinguished  from  Acknowledg- 
ment. (See  also  the  title  Acknowledgments, 
vol.  1,  p.  483.) — A  statement  in  the  attestation 
clause  of  a  deed,  that  it  was  executed  in  the 
presence  of  the  clerk,  is  not  a  statement  that 
it  was  acknowledged  before  him.  Attestation 
and  acknowledgment  are  different  acts.  Attes- 
tation is  the  act  of  witnessing  the  actual  exe- 
cution of  a  paper  and  subscribing  one's  name 
as  a  witness  to  that  fact.  Acknowledgment  is 
the  act  of  a  grantor  in  going  before  some  com- 
petent officer  and  declaring  the  paper  to  be 
his  deed  ;  and  to  make  such  acknowledgment 
good  in  law  it  must  be  accompanied  by  the 
certificate  of  the  officer  that  it  has  been  made. 
White  v.  Magarahan,  87  Ga.  219. 

Attested  means  signed  in  the  presence  of 
witnesses,  and  not  acknowledged  in  their 
presence.    Den  v.  Matlack,  17  N.  J.  L.  102. 

Attestation  Distinguished  from  Subscription.  — 
The  distinction  between  attestation  and  sub- 
scription is  well  stated  in  Swift  v.  Wiley,  1  B. 
Mon.  (Ky.)  114,  as  follows:  "To  attest  the 
publication  of  a  paper  as  a  last  will,  and  to 
subscribe  to  that  paper  the  names  of  the  wit- 
nesses, are  very  different  things,  and  are  re- 
quired for  obviously  distinct  and  different 
ends.  Attestation  is  the  act  of  the  senses,  sub- 
scription is  the  act  of  the  hand ;  the  one  is 
mental,  the  other  mechanical ;  and  to  attest 
a  will  is  to  know  that  it  was  published  as 
such,  and  to  certify  the  facts  required  to  con- 
stitute an  actual  and  legal  publication;  but  to 
subscribe  a  paper  published  as  a  will  is  only 
to  write  on  the  same  paper  the  names  of  the 
witnesses,  for  the  sole  purpose  of  identification. 
There  may  be  a  perfect  attestation  in  fact  with- 
out subscription."  See  also  In  rc  Downie, 
42  Wis.  76.  Compare  Wright  v.  Wakeford, 
4  Taunt.  222;  Doe  v.  Burdett,  9  Ad.  &  El. 
936,  36  E.  C.  L.  329. 

Separate  Property  of  Married  Women.  (See 
also  the  title  Separate  Property  of  Mar- 
ried Women.) — Under  the  Alabama  statute 
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or  judicial  process,  seems  to  have  a  legal  meaning,  which  is  an  authentication 
by  the  clerk  of  the  court  so  as  to  make  them  receivable  in  evidence.1 

ATTORN.  (See  also  ATTORNEY;  ATTORNMENT.)— "Attorn  "  means  to 
transfer;  to  turn  over  to  another.2 

ATTORNEY.  (See  the  title  ATTORNEY  AND  Client,  post,  and  the 
cross-references  there  given;  and  see  the  title  AGENCY,  vol.  I,  p.  930.) — 
"Attorney"  formerly  signified  any  person  who  did  business  for  another, 
but  it  is  now  chiefly  restricted  to  persons  who  act  as  substitutes  for  the 
persons  concerned  in  prosecuting  and  defending  actions  before  courts  of 
justice,  etc.3 


authorizing  the  sale  and  conveyance  of 
property  belonging  to  the  statutory  separate 
estate  of  the  wife,  by  the  joint  deed  of 
husband  and  wife,  attested  by  two  witnesses 
(Code  of  1876,  §  2707),  it  is  not  neces- 
sary that  the  two  witnesses  should  subscribe 
their  names  in  the  presence  of  each  other, 
nor  that  they  should  both  be  present  when 
the  deed  is  signed  by  the  grantors.  The 
court  said:  "Our  statutes  in  regard  to  the 
attestation  of  wills  are  not  materially  different 
from  that  copied  above  in  reference  to  con- 
veyances by  husband  and  wife  of  the  wife's 
statutory  separate  estate.  The  former  statute 
was  that  wills  of  realty  must  be  'attested  by 
three  or  more  respectable  witnesses,  subscrib- 
ing their  names  thereto  in  the  presence  of 
such  devisor.'  Clay's  Dig.  596,  §  1.  The 
language  of  the  Code  is,  'attested  by  at  least 
two  witnesses,  who  must  subscribe  their  names 
thereto  in  the  presence  of  the  testator.'  Code 
of  1876,  §  2294.  In  Hoffman  v.  Hoffman,  26 
Ala.  535,  and  in  Woodcock  v.  McDonald,  30 
Ala.  411,  the  witnesses  did  not  sign  in  the 
presence  of  each  other,  nor  did  they  all  see 
the  testator  sign  the  will.  Each  of  the  wills 
was  held  to  be  properly  executed.  In  the 
former  of  those  cases,  speaking  of  witnesses 
attesting  in  the  presence  of  each  other,  it  was 
said:  'The  statute  does  not  require  this  in 
terms;  and  although  some  of  the  earlier  cases 
seem  to  have  thought  it  necessary,  under  the 
statute  of  Car.  II.,  c.  3,  the  language  of  which 
is,  in  this  respect,-  almost  identical  with  our 
own,  the  contrary  was  expressly  ruled  in 
Smith  v.  Codron,  cited  in  Grayson  v.  Atkin- 
son, 2  Ves.  455,  which  decision  has  been  fol- 
lowed both  in  England  and  the  United  States.' 
We  think  this  deed  was  sufficiently  proved 
to  go  to  the  jury."  Logwood  v.  Hussey,  60 
Ala.  417. 

Attested  Note.  (See  also  the  titles  Bills 
of  Exchange  and  Promissory  Notes; 
Limitation  of  Actions.) — Where  a  witness 
attests  the  signature  of  one  maker  of  a  promis- 
sory note,  and  another  maker  afterwards  signs 
it,  it  seems  that  it  is  not  an  attested  note,  as 
to  the  latter,  within  the  provision  of  the 
statute  of  limitations.  Walker  v.  Warfield,  6 
Met.  (Mass.)  466. 

Attested  Account. — An  account  made  out 
against  a  contractor,  and  verified  by  the 
claimant's  own  oath  that  the  balance  of  such 
account  is  justly  due  to  him  from  such  con- 
tractor, under  his  contract  for  the  erection  or 
furnishing  a  building,  is  an  attested  account 
within  a  mechanic's  lien  law.    Donaldson  v. 

2' 


Wood,  22  Wend.  (N.  Y.)  400.  See  also  the 
title  Mechanics'  Liens. 

1.  Goss,  etc.,  Mfg.  Co.  v.  People,  4  111.  App. 
51s;  Ladd  v.  Blunt,  4  Mass.  402;  Jenkins  v. 
Kinsley,  Col.  &C.  Cas.  (N.Y.)  136;  Pepoon  v. 
Jenkins,  2  Johns.  Cas.  (N.  Y.)  119;  Vance 
v.  Reardon,  2  Nott  &  M.  (S.  Car.)  299. 

2.  Eichelberger  v.  Sifford,  27  Md.  330. 

3.  Webster's  Diet.,  approved  in  Clark  v. 
Morse,  16  La.  575. 

An  attorney  is  one  put  in  place  of  another. 
Eichelberger  v.  Sifford,  27  Md.  330. 

"Attorney  is  an  English  word,  and  signifieth 
one  that  is  set  in  the  turn,  stead,  or  place  of 
another ;  and  of  these  some  be  private  (where- 
of our  author  here  speaketh,  Litt.,  ,§  66),  and 
some  be  public,  as  attorneys  at  law,  whose 
warrant  from  his  master  is  ponit  loco  suo 
talen  attornatum  suum,  which  setteth  in  his 
turn  or  place  such  a  man  to  be  his  attorney." 
Co.  Litt.  516. 

Attorney  in  Fact  and  Agent  Distinguished. — 
Agent  is  the  general  term  which  includes 
brokers,  factors,  consignees,  shipmasters,  and 
all  other  classes  of  agents.  By  attorneys  in 
fact  are  meant  persons  who  are  acting  under 
a  special  power,  created  by  deed.  Porter  v. 
Hermann,  8  Cal.  624. 

Whether  the  Word  of  Itself  Implies  that  the 
Person  so  Designated  Is  an  Attorney  at  Law. — 
"A  person  may  be  an  attorney  in  fact  for 
another  without  being  an  attorney  at  law,  a 
distinction  well  understood  as  existing  in  all 
kinds  of  business  transactions.  They  are 
sometimes  distinguished  by  attorneys  in  fact. 
Or  private  attorneys,  and  attorneys  at  law,  or 
public  attorneys.  The  former  is  one  who  is 
authorized  by  his  principal,  either  for  some 
particular  purpose,  or  to  do  a  particular  act, 
not  of  a  legal  character.  The  latter  is  em- 
ployed to  appear  for  the  parties  to  actions,  or 
other  judicial  proceedings,  and  are  officers  of 
the  courts.  So  that  the  mere  addition  of  the 
word  attorney  after  the  name  of  the  princi- 
pal does  not  of  necessity  carry  with  it  the 
idea  that  the  attorney  is  an  officer  of  the  court, 
or  an  attorney  at  law."  Hall  v.  Sawyer,  47 
Barb.  (N.  Y.)  119. 

But  the  word  standing  alone  usually  refers 
to  an  attorney  at  law.  Thus,  in  People  v. 
May,  3  Mich.  606,  the  court  said  :  "  Now  the 
word  attorney,  when  used  in  connection  with 
the  proceedings  of  courts,  and  the  authority 
to  conduct  business  in  them,  as  well  as  when 
employed  in  a  general  sense  with  reference  to 
the  transaction  of  business  usually  and  almost 
necessarily  confided  to  members  of  the  legal 
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profession,  has  a  fixed  and  universal  signifi- 
cation on  which  the  technical  and  popular 
sense  unite.  The  legislator  and  the  judge, 
the  lawyer  and  the  layman,  understand  it 
alike  as  having  reference  to  a  class  of  per- 
sons who  are  by  license  constituted  officers  of 
courts  of  justice,  and  who  are  empowered  to 
appear  and  prosecute  and  defend,  and  upon 
whom  peculiar  duties,  responsibilities,  and 
liabilities  are  devolved  by  law  in  consequence." 

So  in  Clark  v.  Morse,  16  La.  576,  it  is  said  : 
"  The  word  attorney,  when  not  coupled  with 
any  qualifying  expressions,  is  ordinarily 
understood  to  mean  attorney  at  law,  and  has 
been,  we  think,  not  unfrequently  used  in  that 
sense  in  our  legislative  enactments.  Web- 
ster's Dictionary  informs  us  that  this  word 
'  formerly  signified  any  person  who  did  busi- 
ness for  another,  but  that  its  sense  is  chiefly 
or  wholly  restricted  to  persons  who  act  as 
substitutes  for  the  persons  concerned  in  prose- 
cuting and  defending  actions  before  courts 
of  justice,  etc'  " 

So  where  a  statute  authorized  an  attorney  to 
acknowledge  service,  it  was  held  that  by  at- 
torney was  not  meant  attorney  in  fact,  but  at- 
torney at  law.  Ingram  v.  Richardson,  2  La. 
Ann.  840. 

So  where  a  statute  provided  that  in  all 
cases  where  attachments  are  demandable,  the 
plaintiff,  his  agent,  or  attorney  having  made 
affidavit  and  given  bond,  etc.,  the  attachment 
shall  issue,  it  was  held  that  the  term  attorney 
in  this  statute,  being  distinguished  from  agent 
by  the  disjunctive  conjunction,  meant  attorney 


at  law.  Trowbridge  v.  Weir,  6  La.  Ann. 
706. 

Administrator.  —  An  administrator  was  held 
to  be  neither  an  attorney,  agent,  factor,  trus- 
tee, nor  debtor,  for  purposes  of  foreign  attach- 
ment. Conway  v.  Armington,  11  R.  I.  116. 
See  also  the  titles  Executors  and  Admin- 
istrator.-, ;  Foreign  Attachment. 

Attorney  s  Fees — In  a  Note. — "  The  only  ques- 
tion we  need  consider  in  this  case  is  as  to 
whether  [the  insertion  of  the  words]  in  the  note 
after  the  amount  of  the  note  itself  is  men- 
tioned, '  and  attorney's  fees,'  renders  the  note 
non-negotiable.  We  think  it  does  not.  These 
words,  'and  attorney's  fees,'  must  mean,  if 
they  mean  anything,  the  attorney's  fees  accru- 
ing and  becoming  due  for  the  services  of  at- 
torney performed  in  and  about  the  collection 
of  the  note.  [They]  certainly  cannot  have  ref- 
erence to  attorney's  fees  due  or  rendered  for 
any  other  purpose.  If  this  be  so,  such  attor- 
ney's fees  cannot  become  due  until  the  note  is 
collected.  Then  the  attorney's  fees  are  not  a 
part  of  the  note.  It  is  a  separate  and  inde- 
pendent agreement  to  pay  attorney's  fees  after 
the  note  is  due.  Evidently  no  attorney's  fees 
could  be  rendered  in  and  about  the  collection 
of  the  note  until  it  became  due,  and  until  then 
nothing  whatever  is  due  or  owing  on  the 
note,  except  the  amount  mentioned  therein." 
Lauferty  v.  Johnson,  17  111.  App.  549.  See 
also  the  title  Bills  of  Exchange  and 
Promissory  Notes. 

Power  or  Letter  of  Attorney. — See  the  titles 
Powers;  Warrant  of  Attorney. 
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By  H.  Dent  Minor. 

I.  Definition,  281. 

II.  Status  of  Attorney  as  an  Officer,  282. 
in.  Admission,  283. 

1.  Eligibility,  283. 

a.  Persons  of  Good  Moral  Character,  283. 

b.  Aliens  and  Nonresidents,  284. 

c.  Minors,  285. 

d.  Women,  285. 

e.  By  Whom  Qualifications  are  Prescribed,  287. 

2.  Requisites  of  Admission,  288. 

a.  Examination,  288. 

b.  Serving  Clerkship,  288. 

c.  Diplomas  from  Law  Schools,  289. 

d.  Oath,  289. 

(1)  Test  Oath,  289. 

(2)  Oath  of  Office,  290. 

IV.  Privileges  and  Disabilities,  291. 

1.  In  General,  291. 

2.  As  Surety  for  Client,  291.  N 

3.  Exemption  from  Arrest,  293. 

4.  Liability  for  Language  Used  in  Argument,  294. 

5.  Cannot  Represent  Conflicting  Interests,  295. 

V.  Suspension  and  Disbarment,  300. 

1 .  Power  of  Courts  to  Disbar,  300. 

2.  Grounds  for  Disbarment,  302. 

a.  General  Rule,  302. 

b.  Commission  of  a  Felony,  304. 

(1)  -  General  Rule,  304. 

(2)  Effect  of  Pardon,  305. 

c.  Buying  Demands  for  Suit,  305. 

d.  Assailing  or  Libeling  a  fudge,  306. 

e.  Appropriating  Client ' s  Eunds,  307. 

(1)  In  General,  307. 

(2)  Embezzlement  by  One  Partner,  310. 

f.  Other  Particular  Grounds,  310. 

3.  Effect  of  Disbarment,  314. 

4.  Nonliability  of  fudge  for  Disbarring  an  Attorney,  315. 

5.  Suspension,  316. 

VI.  The  Relation  of  Attorney  and  Client,  316. 

1.  When  Relation  Exists,  316. 

2.  Who  may  Act  as  Attorney,  319. 

3.  Consequences  of  the  Relation,  320. 

a.  Notice  to  Attorney,  Notice  to  Client,  320. 

b.  Client  Bound  by  Attorney's  Acts,  324. 

c.  Admissions  by  Attorney,  327. 

4.  Termination  of  Relation ,  327. 

VIL  Dealings  between  Attorney  and  Client,  332. 

1.  The  General  Doctrine,  332. 

2.  To  Whom  Rule  Applies,  335. 
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3.  Assignmetits  and  Conveyances  to  Attorney,  337. 

4.  Gifts,  340. 

5.  Purchasing  Adversely  to  Client,  340. 

a.  At  Judicial  Sale,  340. 

b.  In  Other  Cases,  342. 

6.  Validity  of  Special  Contracts,  344. 

VIII.  Genekal  Authority  of  Attorneys,  345. 

1.  How  Determined,  345. 

2.  To  Appear  and  Act  as  Counsel,  349. 

3.  To  Employ  Associate  Counsel  or  Assistants,  352. 

4.  To  Make  Stipulations  or  Agreements,  353. 

5.  To  Exclusive  Control  of  Proceedings,  357. 

6.  To  Compromise  Client' s  Rights,  358. 

a.  The  General  Rule,  358. 

b.  Cannot  Accept  Payment  in  Anything  but  Money,  363. 

c.  Cannot  Accept  Less  than  Full  Amount  Due,  364. 

7.  To  Receive  Payment  and  Enter  Satisfaction  of  Judgment,  365. 

8.  To  Confess  Judgment,  368. 

9.  To  Transfer  Notes,  Judgments,  or  Securities,  369. 

10.  To  Submit  Case  to  Arbitration,  370. 

11.  To  Dismiss  a  Suit,  370. 

12.  To  Accept  Service  of  Process,  371. 

13.  To  Issue  Execution  and  Direct  Levy,  371. 

14.  To  Release  Lien  of  Attachment,  Execution,  or  Other  Security,  372. 

15.  Ratification  of  Unauthorized  Acts,  374. 

16.  Presumptioti  of  Attorney  s  Authority,  375. 

IX.  Liability  of  Attorney  to  Client,  379. 

1.  For  Negligence  Generally,  379. 

a.  Undertaking  of  Attorney,  379. 

b.  Duty  of  Attorney,  381. 

c.  Rule  as  to  Degrees  of  Negligence  Not  Applicable,  384. 

d.  Presumptions — Proof  of  Negligence,  384. 

2.  Giving  Improper  Advice,  380. 

a.  Generally ,  380. 

b.  Advising  as  to  Titles  or  Securities,  386. 

3.  In  Preparing  and  Recording  Contracts  or  Conveyances,  387. 

4.  In  Making  Collections,  388. 

5.  For  Money  Collected  and  Not  Paid  Over,  393. 

a.  hi  General,  393. 

b.  When  Chargeable  with  Interest,  395. 

c.  Client  must  Prove  Demand,  396. 

6.  For  Unauthorized  Acts,  396. 

7.  For  Acts  of  Substitutes  or  Partners,  397. 

8.  Relationship  must  be  Shown  to  Exist,  398. 

9.  Damage  must  be  Proven,  398. 

10.  Defenses  to  Action  for  Negligence,  399. 

a.  In  General,  399. 

b.  Statute  of  Limitations ,  399. 

X.  Liability  of  Attorney  to  Third  Persons,  401. 

1.  In  General,  401. 

2.  To  Refund  Excess  Collected  of  a  Defendant,  405. 

3.  For  Officers  and  Witness'  Fees,  405. 

a.  The  General  Rule,  405. 

b.  On  Ground  of  Indorsement  of  the  Writ,  408. 

c.  On  Ground  of  Misconduct  or  Negligence,  408. 

4.  Criminal  Liability,  409. 

XI.  Change  of  Attorneys,  409. 

1.  Clients'  Right  to  Change,  409. 

2.  By  Withdrawal  of  Attorney,  410. 

3.  Effect  of  Substitution,  411. 
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XII.  Summary  Jurisdiction  over  Attorneys,  411. 

1.  To  Compel  Payment  Over  of  Money,  411. 

a.  General  Rule,  411. 

b.  Applies  Only  as  between  Attorney  and  Client,  412. 

2.  Jurisdiction  in  Other  Respects,  413. 

XIII.  Compensation,  414. 

1.  Right  to  Compensation,  414. 

a.  Generally,  414. 

b.  Who  Entitled  to  Recover  Compensation,  415. 

c.  Attorneys  for  Infants,  Married  Women,  etc.,  416. 

d.  Services  to  Estates  of  Decedents,  417. 

e.  Services  in  Defending  Poor  Persons,  417. 

2.  Amount,  419. 

a.  Generally,  419. 

b.  Where  Employment  is  Prematurely  Ended,  425. 

(1)  General  Rule,  425. 

(2)  By  Act  of  Client,  425. 

(a)  General  Rule,  425. 

(b)  Discharge  of  Attorney  without  Cause,  426. 

( c )  Discharge  of  Attorney  for  Cause,  428. 

(3)  By  Act  of  Attorney,  429. 

(4)  By  Combitied  Act  of  Client  and  Attorney,  430. 

(5)  By  Act  of  Law,  430. 

(6)  By  Act  of  God,  430. 

c .  Fee  Fixed  in  Mortgage  or  Note,  43 1 . 

3.  Contracts  for  Compensation  after  Relation  Established,  433. 

4.  Attorney  must  Prove  His  Employment,  435. 

5.  Attorney  must  Prove  Performance ,  439. 

6.  Contingent  Fees,  440. 

7.  Retaining  Fees,  440. 

8.  Fees  of  Associate  Counsel,  441. 

9.  Extra  Competisation,  442. 

10.  When  Entitled  to  Interest,  443. 

11.  Defenses  to  Action  for  Compensation,  443. 

a.  Negligence  or  Ignorance  of  Attorney,  443. 

b.  Failure  to  Pay  Over  Money  Collected,  444. 

c.  Contract  Opposed  to  Public  Policy,  445. 

d.  Statute  of  Limitations,  445. 

12.  Costs,  446. 

XIV.  Lien  of  Attorneys,  447. 

1.  General  Character,  447. 

2.  To  What  Extent  Lien  Exists,  448. 

3.  In  Whose  Favor  Lien  Exists,  449. 

4.  On  What  Lien  Exists,  450. 

a.  On  Judgments,  Decrees,  and  Awards,  450. 

b.  On  Land  Being  Partitioned,  453. 

c.  On  Papers,  Notes,  Bonds,  and  the  Like,  454. 

d.  In  Divorce  Cases — Alimony,  456. 

e.  On  Money  or  a  Fund,  456. 

f.  On  a  Particular  Fund  in  Equity,  458. 

g.  On  Land,  461. 

h.  On  Causes  of  Action,  462. 

5.  Waiver  of  Lien,  463. 

6.  Enforcement  of  Lien,  464. 

7.  How  Affected  by  Settlement  between  the  Parties,  465. 

a.  Before  Judgment,  465. 

b.  After  Judgment,  466. 

c.  Attorney' s  Remedies,  468. 

8.  Notice  of  Lien,  470. 

a.  As  between  Attorney  and  Judgment  Debtor,  470. 

(1)  Necessity  of  Notice,  470. 

(2)  Character  of  Notice  Required,  471. 
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(3)  By  Whom  Notice  should  be  Given,  472. 

(4)  To  Whom  Notice  should  be  Given,  472. 

b.  As  between  Attorney  and  Assignee's  of  Judgment,  472. 

c.  As  between  Attorney  and  Creditors  of  Client,  473. 

XV.  Law  Partnerships,  473. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  following  titles  in  The  Encyclopaedia  of  Pleading 
and  Practice:  APPEARANCES,  vol.  2,  p.  588;  ARGUMENTS  OF  COUNSEL, 
vol.  2,  p.  698;  ATTORNEYS,  vol.  3,  p.  104  {and  references  there  given);  COS7S, 
vol.  5,  p.  100. 

As  to  Powers  of  Particular  Parties  to  Einploy  Attorneys,  see  the  titles  in  this  work  :  EXECU- 
TORS AND  ADMINISTRATORS;  GUARDIAN  AND  WARD;  INFANTS- 
INSANITY;  MARRIED  WOMEN;  RECEIVERS;  TRUSTS  AND  TRUSTEES. 

As  to  Allowing  Attorney  s  Fees  as  Damages,  see  the  title  DAMAGES. 

As  to  Allowing  Attorney  s  Fees  to  Wife  in  Alimony,  see  the  title  ALIMONY,  vol.  2,  p.  1 14. 

And  for  other  matters  of  Substantive  La  wand  Evidence  related  to  this  subject,  see  the 
following  titles:  ADMISSIONS,  vol.  1,  p.  698;  ADVICE  OF  COUNSEL,  vol.  1,  p. 
894;  AGENCY,  vol.  1,  p.  930;  ARBITRATION  AND  AWARD,  vol.  2,  p.  533. 
ARREST,  vol.  2,  p.  832;  ATTORNEY-GENERAL;  CHAMPERTY  AND  MAIN- 
TENANCE; COLLECTION  A  GENCIES;  FALSE  IMPRISONMENT;  ILLEGAL 
CONTRACTS;  JUDGMENTS  AND  DECREES;  LIENS;  MALICIOUS  PROSE- 
CUTION; NEGLIGENCE;  OCCUPATION,  BUSINESS,  AND  PRIVILEGE 
TAXES;  PARTNERSHIP;  PRIORITIES;  PRIVILEGED  COMMUNICA  TIONS; 
PROSECUTING  ATTORNEYS;  SET-OFF,  RECOUPMENT  AND  COUNTER- 
CLAIM; WARRANTS;  WITNESSES. 

I.  DEFINITION. — The  Term  "Attorney,"  in  Its  Most  General  Sense,  denotes  an  agent  O' 
substitute,  one  who  is  appointed  or  authorized  to  act  in  the  place  of  or  for 
another.    It  embraces  two  classes  :  attorneys  in  fact  and  attorneys  at  law.1 

An  Attorney  in  Fact  is  any  private  or  special  agent  appointed  for  some  partic- 
ular or  definite  purpose,  not  connected  with  a  proceeding  at  law,  by  a  formal 
authority,  called  a  letter  or  power  of  attorney,  in  which  is  expressed  the 
particular  act  or  acts  for  which  he  is  appointed  and  the  extent  of  his 
authority.2  This  article,  however,  does  not  deal  with  the  term  in  this 
connection,  but  is  confined  to  the  subject  of  attorneys  at  law. 

An  Attorney  at  Law  is  an  officer  in  a  court  of  justice,  whose  profession  and 
business  it  is  to  prepare  and  try  cases  in  the  courts,  and  to  give  advice  and 
counsel  on  legal  matters  to  those  employing  him.3 

1.  The  Term  "Attorney"  in  Its  General  Sense. —  connection  with  the  company's  railways,"  em- 
Black's  L.  Diet.;  "It  is  an  ancient  English  braces  a  claim  of  an  attorney  for  professional 
word,  and  signifieth  one  that  is  set  in  the  time,  services  rendered  by  him  in  employment  of 
stead,  or  place  of  another,  and  of  these  some  the  company  in  litigations  relating  to  the 
be  private  *  *  *  and  some  be  public,  as  attor-  railway,  its  interests,  and  business.  Gurney 
neys  at  law."    Coke  Litt.  51*.  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358. 

2.  Black's  L.  Diet.  See  the  titles  Powers  ;  "  Practicing  Attorney  " — Exemption  from  Jury 
Power  of  Attorney.  Duty. — Under  the  Code  of  Tennessee  (1884), 

The  Same  Person  may  Act  as  Attorney  at  Law  §  4780,  exempting  from  jury  duty  "  all  prac- 

and  Attorney  in  Fact  for  another.    See  Hall  v.  ticing  attorneys,"  a  person  who  has  a  license 

Sawyer,  47  Barb.  (N.  Y.)  116.  as  an  attorney,  but  who  does  not  follow  the 

3.  Attorney  at  Law  Defined. — See  Anderson's  business  of  practicing  law  as  his  vocation 
L.  Diet. ;  Boovier's  L.  Diet.  or  calling,  is  not  exempt  although  he  may 

"  Persons  acting  professionally  in  legal  for-  frequently  attend  to  suits  before  magistrates 

malities,  negotiations,  or  proceedings  by  the  on  matters  connected  with  his  other  business, 

warrant  or  authority  of  their  clients  may  be  Wheatley  v.  State,  11  Lea  (Term.)  262.  See 

regarded  as  attorneys  at  law  within  the  mean-  also  Brooks  v.  Patterson,  2  Johns.  Cas.  (N.  Y.) 

ing  of  that  designation  as  used  in  this  coun-  102. 

try."     National  Sav.  Bank  v.  Ward,  100  U.  As  to  who  is  a  practicing  attorney  within 

S.  195.  the  statute  taxing  such  attorneys,  see  Mc- 

An  order  appointing- a  receiver  of  a  railroad  Cargo  v.  State  (Miss.  1891),  1  So.  Rep.  161. 

company,  directing  him  to  pay  debts  owing  to  And  see  the  title  Occupation,  Privilege, 

"the  laborers  and  employees  "  of  the  com-  and  Business  Taxes. 

pany  "  for  labor  and  services  actually  done  in  "Practicing  as  an  Attorney." — An  attorney, 
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in  England  the  term  attorneys  is  applied  to  those  officers  who  practice  in 
the  courts  of  common  law ;  solicitors,  to  those  who  practice  in  the  courts  of 
equity;  and  proctors,  to  those  who  practice  in  the  admiralty  and  ecclesiastical 
courts.  None  of  these,  however,  conduct  cases  in  open  court,  that  being 
attended  to  by  advocates  or  counsel.1 

in  the  United  states  no  such  distinctions  prevail,  and  the  general  designation 
of  attorney  is  applied  to  all  who  follow  the  profession  of  law.3 

The  Word  "Attorney"  means  attorney  at  law  unless  the  contrary  is  plainly 
indicated.3 

The  Term  "Client"  Defined. — A  client  is  one  who  applies  to  a  lawyer  for  advice 
and  direction  on  a  question  of  law,  or  commits  his  cause  to  the  management 
of  a  lawyer,  either  to  prosecute  a  claim  or  to  defend  a  suit  in  a  court  of 
justice.4 

II.  Status  of  Attorney  as  an  Offices. — An  attorney  is  an  officer  of  the 


who  had  not  taken  out  a  certificate  to  entitle 
him  to  practice,  allowed  his  name  to  appear 
in  advertisements  as  a  member  of  a  firm  of 
practicing  solicitors,  but  he  was  not  in  fact  a 
member;  he  received  none  of  the  profits  and 
paid  no  part  of  the  expenses ;  the  firm  did 
not  appear  as  solicitors  of  record  in  any  of 
the  proceedings  of  their  business.  On  pro- 
ceedings against  him  by  the  law  society  to 
collect  the  penalties  imposed  for  practicing 
without  license,  it  was  held  that  he  did  not 
"  practice  as  a  solicitor,"  and  was  not  therefore 
liable  to  the  penalties,  though  he  was  estopped 
by  allowing  the  use  of  his  name  to  deny  that 
he  was  a  partner.  Macdougall  v.  Upper  Can- 
ada Law  Soc,  18  Can.  Supreme  Ct.  203. 

"  Competent  Attorney  of  the  Circuit." — An 
attorney  practicing  in  the  circuit,  though  re- 
siding elsewhere,  is  a  "  competent  attorney  of 
the  circuit "  within  the  meaning  of  the  Georgia 
Code,  §  419,  authorizing  the  judge,  in  the  ab- 
sence or  disqualification  of  the  solicitor-gen- 
eral, to  appoint  such  attorney  in  his  place. 
Statham  v.  State,  41  Ga.  507. 

1.  English  System. — See  4  Minor's  Inst.  (2d 
ed.)  171 ;  Weeks  on  Attorneys,  t)  25. 

In  English  law  an  attorney  at  law  was  a  pub- 
lic officer  belonging  to  the  superior  courts  of 
common  law  at  Westminster,  who  conducted 
legal  proceedings  in  behalf  of  others,  called 
his  clients,  by  whom  he  was  retained;  he  an- 
swered to  the  solicitor  in  the  courts  of  chan- 
cery and  to  the  proctor  in  the  admiralty, 
ecclesiastical,  probate,  and  divorce  courts. 
An  attorney  was  almost  invariably  also  a 
solicitor.  It  is  now  provided  by  the  Judi- 
cature Act  of  1873,  §  87,  that  solicitors  or  proc- 
tors of,  or  authorized  to  practice  in,  any  court, 
the  jurisdiction  of  which  is  by  that  act  trans- 
ferred to  the  high  court  of  justice  or  the 
court  of  appeal,  shall  be  called  "solicitors 
of  the  Supreme  Court."  Wharton's  L. 
Diet. 

2.  United  States — "Attorney"  Embraces  All 
Who  Follow  the  Law. — See  In  re  Paschal,  10 
Wall.  (U.  S.)  493,  19  Am.  L.  Rev.  677 ;  Ex 
p.  Hallowell,  3  Dall.  (U.  S.)  411;  Heartt  v. 
Chipman,  2  Aik.  (Vt.)  162;  Weed  Sewing 
Mach.  Co.  v.  Boutelle,  56  Vt.  570,  48  Am. 
Rep.  825;  4  Minor's  Inst.  (2d  ed.),  p.  171; 
Weeks  on  Attorneys,  §  25. 

Attorney — Solicitor. — In  practice,  when  an  at- 

28; 


torney  signs  a  common-law  pleading  he  styles 
himself  "  attorney;"  but  in  signing  pleadings 
in  chancery  it  is  "  solicitor."  The  distinction 
arises  merely  from  the  two  modes  of  pro- 
cedure; he  is  counsel  and  attorney  in  either 
case.  Stinson  v.  Hildrup,  8  Biss.  (  U.  S.)  378; 
And.  L.  Diet.,  p.  92. 

Attorney — Counselor. — "  In  some  of  the  states, 
as  well  as  in  the  United  States  Supreme  Court, 
'  attorney  '  and  '  counselor  '  are  distinguish- 
able, the  former  term  being  applied  to  the 
younger  members  of  the  bar,  and  to  those 
who  carry  on  the  practice  and  the  formal  parts 
of  the  suit,  while  'counselor'  is  the  adviser 
or  special  counsel  retained  to  try  the  cause. 
In  some  jurisdictions  one  must  have  been  an 
attorney  for  a  given  time  before  he  can  be  ad- 
mitted to  practice  as  a  counselor."  Rap.  & 
Law.  L.  Diet. 

3.  "Attorney"  Means  Attorney  at  Law. — In- 
gram v.  Richardson,  2  La.  Ann.  839;  Trow- 
bridge v.  Weir,  6  La.  Ann.  706;  People  v. 
May,  3  Mich.  605 ;  Kelly  v.  Herb,  147  Pa.  St. 
563. 

Is  Not  a  "Clerk,  Servant,  or  Employee." — An 

attorney  is  not  a  "clerk,  servant,  or  employee" 
within  the  meaning  of  the  Maryland  statute 
(Code,  art.  47,  §  15)  so  as  to  entitle  him  to 
priority  of  payment  for  his  services  over  other 
creditors  of  an  insolvent  corporation  in  the 
hands  of  a  receiver.  Lewis  v.  Fisher,  80  Md. 
139.  Compare  Gurney  v.  Atlantic,  etc.,  R.  Co., 
58  N.  Y.  358. 

4.  Client. — McCreary  v.  Hoopes,  25  Miss. 
428.  The  employment  of  an  attorney  to  do 
an  act,  not  within  this  definition,  does  not  con- 
stitute the  relation  of  attorney  and  client. 
Hence  where  an  attorney  had  been  employed 
by  the  plaintiff,  and  recovered  a  judgment 
for  him,  under  which  the  property  of  the  de- 
fendant was  levied  on  and  sold,  and  the  de- 
fendant in  the  execution  asked  the  attorney  to 
receive  from  the  sheriff  the  surplus  of  the 
proceeds  of  the  sale  remaining  after  satisfy- 
ing the  judgment,  this  did  not  constitute  the 
defendant  in  the  judgment  the  client  of  the 
attorney  as  to  that  surplus,  within  the  mean- 
ing of  a  statute  authorizing  a  summary  pro- 
ceeding by  motion  against  attorneys  who  fail 
to  turn  over  money  collected  for  clients.  See 
infra,  this  title,  Summary  Jurisdiction  over 
Attorneys. 
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court  in  which  he  practices,1  but  he  is  not  in  any  sense  a  public  officer  of  the 
state  or  of  the  United  States.2  His  office  is  not,  like  ordinary  public  offices, 
subject  to  the  will  of  the  body  creating  it  and  burdened  with  whatever  condi- 
tions that  body  may  impose,  but  is  held  during  good  behavior,  and  is  one  of 
which  he  can  be  divested  only  upon  good  cause  shown  and  after  proper  judi- 
cial proceedings.3 

III.  Admission — 1.  Eligibility — a.  Persons  of  Good  Moral  Character. 
— It  is  always  a  requisite,  whether  made  so  by  statute  or  not,  that  the  appli- 
cant for  admission  to  the  bar  shall  present  to  the  court  proof  of  his  good 
moral  character.  And  in  their  inquiry  as  to  the  moral  character  of  an  appli- 
cant, the  courts  are  not  limited  to  the  certificate  presented  by  him,  but  will 
look  behind  it,  and  are  bound  to  do  so  in  cases  attended  with  suspicious 
circumstances.4 


1.  Attorney  an  Officer  of  Court. — Ex  p.  Gar- 
land, 4  Wall.  (U.  S.)  333 ;  Matter  of  Burchard, 
27  Hun  (N.  Y.)  429;  Matter  of  Baum  (Su- 
preme Ct.),  8  N.  Y.  Supp.  771. 

The  admission  of  a  person  to  practice  as  an 
attorney  is  not  an  appointment  to  public 
office ;  he  is,  however,  an  officer  of  the  court. 
Matter  of  Burchard,  27  Hun  (N.  Y.)  429. 

2.  Attorney  Not  a  Public  Officer. — Ex  p.  Gar- 
land, 4  Wall.  (  U.  S. )  333  ;  Matter  of  Burchard, 
27  Hun  (N.  Y.)  429;  Bland,  etc.,  County 
Judge  Case,  33  Gratt.  (Va.)  443.  Thus  under 
laws  requiring  all  persons  holding  "  an  office 
or  public  trust,"  or  all  public  officers,  etc.,  to 
take  the  anti-duelling  oath,  an  attorney  can- 
not be  compelled,  as  a  condition  precedent  to 
his  admission  to  the  bar,  to  take  such  oath. 
Matter  of  Attorneys'  Oath,  20  Johns.  (N.  Y.) 
492;  Byrne  v.  Stewart,  3  Desaus.  (S.  Car.) 
466;  Leigh's  Case,  1  Munf.  (Va.)  468.  The 
same  view  is  held  in  Tennessee,  as  to  the  stat- 
ute requiring  the  Ku-Klux  oath  to  be  admin- 
istered to  "all  officers."  Ingersoll  v.  Howard, 
1  Heisk.  (Tenn.)  247.  See  also  Ex  p.  Faulk- 
ner, 1  W.  Va.  269;  Ex  p.  Quarrier,  4  W.  Va. 
210.  Compare  Seymour  v.  Ellison,  2  Cow. 
(N.  Y.)  29;  Waters  v.  Whittemore,  22  Barb. 
(N.  Y.)  595;  In  re  Wood,  2  Cow.  (N.  Y.)  29, 
note,  Hopk.  (N.  Y.)  6.  In  this  last  case,  the 
chancellor  held  that  the  station  of  a  solicitor 
in  chancery  was  an  office  within  the  meaning 
of  the  constitutional  requirement  that  officers 
shall  take  a  prescribed  oath,  and  that  he  could 
not,  therefore,  be  compelled  to  take  an  oath 
other  than  that  prescribed  by  the  constitution. 
The  chancellor  said :  "So  far  as  the  legal 
profession  is  an  occupation  open  to  all,  there 
is  no  reason  to  consider  a  lawyer  as  a  public 
officer.  The  exercise  of  this  profession  is, 
in  part,  an  occupation  in  which  every  person 
is  free  to  engage;  but  it  is  not  so  in  respect  to 
proceedings  in  the  courts  of  justice."  Matter 
of  Wood,  Hopk.  (N.  Y.)  6,  2  Cow.  (N.  Y.)  29, 
note. 

Attorneys  do  not  hold  an  office  or  public 
trust,  nor  are  they  judicial  officers;  they  are 
officers  of  the  court  exercising  a  privilege  or 
franchise,  and  are  subject  to  removal  or  sus- 
pension by  the  courts  for  cause.  Matter  of 
Baum  (Supreme  Ct.),  8  N.  Y.  Supp.  771. 

Under  the  New  York  Practice,  where  an 
amendment  is  moved  for,  the  attorney  for  the 
party  seeking  the  amendment  is  an  officer  of 
the  court  within  the  meaning  of  the  rule  that 


the  omission  of  an  officer  of  the  court  shall 
not  prejudice  the  party.  Close  v.  Gillespey,  3 
Johns.  (N.  Y.)  526;  Neele  v.  Berryhill,  4 
How.  Pr.  (N.  Y.)  16. 

The  Right  to  Practice  Law  Is  Not  "  Property  " 
nor  a  "Contract"  within  the  constitutional 
meaning  of  those  terms.  Cohen  v.  Wright, 
22  Cal.  307. 

Election  to  Judgeship — Holding  Two  Offices. — 
An  attorney  is  not  such  an  officer  as  to  forbid 
his  being  elected  to  a  judgeship  on  the  ground 
that  he  would  then  be  holding  two  offices. 
See  Bland,  etc.,  County  Judge  Case,  33  Gratt. 
(Va.)  443. 

3.  Office  of  Attorney  Distinguished  from  Ordi- 
nary Public  Offices. — Ex  p.  Garland,  4  Wall.  (U. 
S.)  333;  Austin's  Case,  5  Rawle  (Pa.)  191,  28 
Am.  Dec.  657.  In  the  first  of  these  cases,  Mr. 
Justice  Field,  speaking  for  the  court,  said : 
"  The  attorney  and  counselor,  being  by  the 
solemn  judicial  act  of  the  court  clothed  with 
his  office,  does  not  hold  it  as  a  matter  of  grace 
and  favor.  The  right  which  it  confers  upon 
him,  to  appear  for  suitors  and  to  argue  cases, 
is  something  more  than  a  mere  indulgence 
revocable  at  the  pleasure  of  the  court  or  at 
the  command  of  the  legislature.  It  is  a  right 
of  which  he  can  only  be  deprived  by  the  judg- 
ment of  the  court,  for  moral  or  professional 
delinquency.  *  *  *  They  hold  their  office  dur- 
ing good  behavior,  and  can  only  be  deprived 
of  it  for  misconduct  ascertained  and  declared 
by  the  judgment  of  the  court  after  opportu- 
nity to  be  heard  has  been  afforded." 

4.  Moral  Character  of  Applicant — Effect  of 
Certificate. — In  re  Attorney's  License,  21  N. 
J.  L.  345;  State  v.  Cadwell  (Mont.  1895),  40 
Pac.  Rep.  181;  State  v.  Winton,  n  Oregon 
456,  50  Am.  Rep.  486. 

A  good  moral  character  being  a  prerequi- 
site to  holding  the  office  of  attorney,  the  ceas- 
ing to  possess  such  character  is  good  cause 
for  removal.  Matter  of  Percy,  36  N.  Y.  651 ; 
State  v.  McClaugherty,  33  W.  Va.  250;  Ex  p. 
Cole,  1  McCrary  (U.  S.)  405;  State  v.  Cad- 
well (Mont.  1895),  40  Pac.  Rep.  181. 

Where  Indictment  Quashed  for  Formal  Defects. 
— Where  an  applicant  for  an  attorney's  license 
has  been  indicted  for  an  offense  involving 
moral  turpitude,  but  the  indictment  has  been 
quashed  for  formal  defects,  the  court,  from 
their  personal  knowledge,  will  notice  the  in- 
dictment and  require  the  applicant  to  purge 
himself  from  the  charge  by  oath  or  satisfactory 
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The  Readmission  of  an  Attorney  who  has  been  disbarred  is  a  matter  within  the 
sound  discretion  of  the  court  to  which  the  application  is  made;  the  readmis- 
sion is  in  the  nature  of  an  exercise  of  a  pardoning  power,  and  the  court's 
discretion  is  not  reviewable,  except  where  a  gross  abuse  of  it  is  shown.1 

Aliens  and  Nonresidents — Usage  and  comity. — One  who  is  a  regularly 
licensed  attorney  in  one  state  has,  by  universal  usage  and  comity,  the  right 
to  practice  in  the  courts  of  other  states  in  particular  cases  without  going 
through  the  formality  of  an  admission  on  license.  But  this  right  is  not  abso- 
lute; it  is  restricted  to  the  trial  of  particular  causes,  and  does  not  authorize  a 
general  license  to  practice.2 

statutes. — This  is  a  matter  now  regulated  by  statute  in  most  of  the  states; 
it  is  generally  provided,  however,  that  an  attorney  of  another  state,  upon 
presentation  of  his  certificate  of  admission  to  the  bar  of  such  state,  may  be 
admitted  without  any  further  formalities  of  examination  or  other  qualifica- 
tion.3 

One  Who  Is  a  Nonresident  of  a  State  Is  Not  Eligible  to  admission  to  its  bar,  and  a 


evidence  before  they  will  admit  him  to  an  ex- 
amination. In  re  Attorney's  License,  21  N.  J. 
L-  345- 

Business  Relations  Outside  of  Profession — Re- 
admission. — A  finding  that  an  applicant  for 
readmission  has,  in  his  business  relations  out- 
side of  his  profession,  been  honest  and  up- 
right is  not  equivalent  to  a  finding  that  he  is  a 
person  of  good  moral  character.  Ex  p.  Walls, 
73  Ind-  95- 

"  The  Words  '  Good  Moral  Character '  are  gen- 
eral in  their  application,  but  of  course  they 
include  all  the  elements  essential  to  make  up 
such  a  character.  Among  these  are  common 
honesty  and  veracity,  especially  in  all  profes- 
sional intercourse."    In  re  O  ,  73  Wis. 

602. 

Order  Admitting  Attorney  Not  Conclusive  as  to 
His  Moral  Character. — In  Lowenthal's  Case,  61 
Cal.  122,  the  court  said:  "The  order  of  this 
court  admitting  [an  attorney]  to  practice  is  in 
the  nature  of  a  judgment  that  he  possessed 
the  requisite  qualifications  when  the  order 
was  made  and  entered.  (Ex  p.  Garland,  4 
Wall.  (U.  S.)  333.)  It  follows  that  the  judg- 
ment, while  it  continues  in  force,  is  an  ad- 
judication determinative  of  the  fact  that  the 
defendant  was  of  'good  moral  character' 
when  he  was  admitted  by  this  court,  and  an 
attack  upon  his  previous  character  cannot  be 
made  the  basis  of  an  order  for  his  removal. 
Nevertheless,  this  court  will  be  justified,  of 
its  own  motion,  in  setting  aside  the  order  ad- 
mitting the  defendant  to  practice,  should  it 
appear  that  the  order  was  obtained  by  means  of 
fraudulent  artifices  or  concealment."  And  it 
seems  that,  in  ascertaining  whether  fraud  has 
been  practiced  by  an  applicant  for  admission, 
the  court  will  hear  evidence  to  show  that  the 
order  of  admission  was  secured  by  fraudulent 
concealment  of  facts  affecting  the  moral  char- 
acter of  the  person  admitted. 

1.  Readmission  of  Disbarred  Attorney — Dis- 
cretion of  Court. — Ex  p.  Frost,  1  Chit.  558; 
People  v.  Ryalls,  8  Colo.  332. 

Under  the  Indiana  statute,  when  an  attor- 
ney who  has  been  disbarred  applies  for  read- 
mission,  it  is  within  the  power  of  the  court  to 
secure  a  petition  against  his  readmission  and 
to  appoint  certain  of  the  petitioners  to  resist 
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his  application.  In  such  proceedings,  regular 
pleadings  are  not  necessary,  nor  has  the 
applicant  a  right  to  have  the  questions  of 
fact  passed  upon  by  a  jury.  Ex  p.  Walls,  73 
Ind.  95. 

2.  Nonresidents — Right  to  Appear  In  Particu- 
lar Cases. — In  re  Mosness,  39  Wis.  509,  20  Am. 
Rep.  55;  Matter  of  Henry,  40  N.  Y.  560;  In 
re  Leonard,  12  Oregon  93,  53  Am.  Rep.  323. 
See  especially  the  observations  of  Ryan,  C. 
J.,  in  the  case  first  cited  above. 

A  Citizen  of  Another  State  Has  ^No  Absolute 
Right  to  admission  to  the  bar  of  New  York  as 
an  attorney  and  counselor,  although  pos- 
sessed of  all  requisite  qualifications  except 
that  of  citizenship.  Matter  of  Henry,  40  N.  Y. 
560. 

3.  Statutory  Regulations  as  to  Nonresidents. — 

The  case  of  Splane's  Petition,  123  Pa.  St.  527, 
was  a  petition  for  a  mandamus  to  compel 
the  Orphans'  Court  to  admit  the  petitioner  to 
its  bar.  The  rules  and  practice  of  the  court 
provided  for  the  admission  of  attorneys  from 
other  states  upon  presentation  of  a  certificate 
of  admission  to  the.  bar  of  such  other  state. 
The  petitioner's  certificate  was  from  one  of 
the  supreme  courts  of  New  York,  certifying 
to  his  admission  to  the  Court  of  Appeals  in 
that  State.  It  was  held  that  such  certificate 
was  not  sufficient  or  available.  The  court  said: 
"As  his  admission  to  the  Supreme  Court 
there  would  not  entitle  him  to  admission  here, 
and  as  one  court  is  not  permitted  to  certify 
the  records  and  proceedings  of  another  court, 
especially  a  higher  court,  we  regard  our  order 
made  at  Pittsburgh,  admitting  the  petitioner 
to  practice  in  this  court,  as  having  been  im- 
providently  made." 

No  county  court,  except  that  of  the  county 
in  which  the  applicant  has  actually  resided 
and  practiced,  can  certify  his  admission  to  an- 
other court  under  the  Pennsylvania  Act  of 
May  19,  1887.    Splane's  Petition,  123  Pa.  St. 

527-  .  .  , 

Louisiana  Acts  1887,  No.  136,  requiring  law 
candidates  to  produce  evidence  of  two  years' 
study,  etc.,  does  not  repeal  the  Rev.  Stat.,  §  113, 
which  regulates  the  licensing  of  attorneys 
from  othe>-  states.  Ex  p.  Schaefer,  32  La.  Ann. 
1 102. 
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member  of  the  bar  of  any  state  loses  his  right  to  practice  there  by  changing 
his  residence  to  another  jurisdiction.1 

Aliens. — No  person  not  a  citizen  of  the  United  States,  and  of  the  state  in 
which  he  applies  for  license,  can  be  admitted  to  practice,  except  where  there 
is  an  express  constitutional  or  statutory  provision  therefor.2 

c.  MINORS.— The  general  rule  is  that  a  minor  is  not  eligible  to  admis- 
sion to  the  bar;  most  of  the  statutes  provide  that  the  applicant  shall  be 
twenty-one  years  of  age,  and  it  seems  that  this  is  a  necessary  requisite  even 
where  there  is  no  special  provision.3 

d.  Women — Common-law  Rule. — A  woman  has  no  right  at  common  law,  or 
under  the  Constitution  of  the  United  States,  to  practice  law;  and,  except 
in  those  jurisdictions  where  special  statutory  provisions  have  been  made, 
rendering  her  eligible,  she  cannot  be  admitted  to  the  bar  as  an  attorney.4 


1.  Nonresident  —  Eligibility  —  Change  of  Resi- 
dence.— In  re  Mosness,  39  Wis.  509,  20  Am. 
Rep.  55. 

New  State  Created — Virginia  and  West  Vir- 
ginia.— An  attorney  licensed  to  practice  in 
Virginia  before  the  formation  of  the  State  of 
West  Virginia,  and  resident  in  the  latter  at 
the  time  of  its  organization,  was  not  required 
to  obtain  a  new  license.  Ex  p.  Faulkner,  1 
W.  Va.  269;  Ex  p.  Quarrier,  2  W.  Va.  569. 

2.  Aliens.— Matter  of  O'Neill,  90  N.  Y.  584, 
affirming  27  Hun  (N.  Y.)  599;  Ex  p.  Thomp- 
son, 3  Hawks  (N.  Car.)  355. 

"There  can  be  no  doubt  that  citizenship  is 
among  the  '  other  qualifications '  required  of 
those  who  apply  for  an  examination  to  be  ad- 
mitted as  attorneys,  and  it  follows  that  one 
who  seeks  admission  upon  the  ground  that 
he  has  practiced  for  three  years  in  the  courts 
of  another  country  must  show  that  he  is  a 
citizen  of  this  country  at  the  time  of  making 
his  application."  Matter  of  O'Neill,  90  N.  Y. 
S87- 

Chinamen. — A  motion  for  the  admission  of 
a  Chinaman  must  therefore  be  denied,  al- 
though he  presents  a  license  to  practice  in  the 
Supreme  Court  of  New  York,  and  exhibits 
naturalization  papers  granted  by  the  Court 
of  Common  Pleas  of  New  York  City.  Such 
naturalization  papers  are  void.  In  re  Hong 
Yen  Chang,  84  Cal.  163.  See  also  In  re  Ah 
Yup,  5  Sawy.  (U.  S.)  155;  In  re  Look  Tin 
Sing,  21  Fed.  Rep.  905. 

In  Oregon,  by  special  act,  resident  aliens 
may  be  admitted  when  otherwise  properly 
qualified.    Oregon  Laws  1891,  p.  42. 

See  generally  the  title  Aliens,  vol.  2,  p.  64. 

3.  General  Rule  as  to  Minors. — The  statute  of 
Arkansas,  requiring  applicants  for  admission 
to  the  bar  to  be  twenty-one  years  of  age,  is 
not  repealed  or  modified  by  Mansf.  Dig.,  (j 
1362,  giving  the  Circuit  Court  power  to  au- 
thorize infants  to  do  business  as  adults,  and 
an  infant  whose  disabilities  have  been  thus 
removed,  under  §  1362,  cannot  be  admitted  to 
the  bar.  Ex  p.  Coleman,  54  Ark.  235.  See 
Doles  v.  Hilton,  48  Ark.  305. 

A  contrary  rule,  however,  is  laid  down  by 
the  Florida  court,  where  it  is  held  that  a 
minor  of  eighteen  years,  whose  disabilities 
have  been  removed  by  the  circuit  judge,  as 
the  statute  provides  and  allows,  is  entitled 
to  be  examined  and  admitted  to  practice,  and 
if  the  right  to  be  admitted  is  denied  he  may 


enforce  it  by  mandamus.  State  v.  Barnes,  25 
Fla.  305. 

4.  Women  Ineligible  in  Absence  of  Enabling 
Statute.  —  In  re  Bradwell,  55  111.  535,  affirmed 
in  16  Wall.  (U.  S.)  130;  In  rc  Lockwood,  154 
U.  S.  116,  affirming  9  Ct.  of  CI.  346;  In  re 
Taylor,  48  Md.  28,  30  Am.  Rep.  451;  Robin- 
son's Case,  131  Mass.  376,  41  Am.  Rep.  239; 
In  re  Ricker  (N.  H.  1890),  29  Atl.  Rep.  559; 
Matter  of  Stoneman  (N.  Y.  Supreme  Ct.),  53 
Am.  Rep.  323,  note;  In  re  Goodell,  39  Wis. 
232,  20  Am.  Rep.  42,  48  Wis.  693. 

Oregon. — In  the  case  of  In  re  Leonard,  12 
Oregon  93,  53  Am.  Rep.  323,  the  petitioner,  a 
woman,  desiring  to  be  admitted,  presented  a 
certificate  of  admission  to  the  bar  of  Washing- 
ton Territory,  and  based  her  application  on 
that.  The  court  held,  however,  that  this 
would  not  entitle  her  to  admission  in  Oregon, 
as,  under  the  laws  of  the  latter  state,  she  was 
not  eligible  to  admission.  In  re  Leonard,  12 
Oregon  93,  53  Am.  Rep.  323. 

In  Tennessee  it  has  been  held  that  women 
are  not  eligible  to  the  office  of  notary  public, 
and  it  would  seem  to  follow  that  they  are  not 
eligible  to  that  of  attorney  and  counselor,  the 
qualifications  required  for  the  two  offices 
being  practically  the  same,  except  that  as  to 
learning  in  the  law.  State  v.  Davidson,  92 
Tenn.  531.  See  also  In  re  House  Bill  No.  166, 
9  Colo.  628. 

The  Massachusetts  statute  provided:  "A 
citizen  of  this  state,  or  an  alien  who  has  made 
the  primary  declaration  of  his  intention  to 
become  a  citizen  of  the  United  States,  and 
who  is  an  inhabitant  of  this  state,  of  the  age 
of  twenty-one  years  and  of  good  moral  charac- 
ter, may,  on  the  recommendation  of  an  attor- 
ney, petition  the  Supreme  Judicial  Court  or 
Superior  Court  to  be  examined  for  admission 
as  an  attorney,  whereupon  the  court  shall 
assign  a  time  and  place  for  the  examination, 
and,  if  satisfied  with  his  acquirements  and 
qualifications,  he  shall  be  admitted."  Stat. 
1876,  C.  197.  The  court  held  that  under  this 
a  woman  was  not  entitled  to  admission,  Gray, 
C.  J.,  saying:  "The  word  'citizen,'  when 
used  in  its  most  common  and  most  compre- 
hensive sense,  doubtless  includes  women;  but 
a  woman  is  not,  by  virtue  of  her  citizenship, 
vested  by  the  Constitution  of  the  United 
States  or  by  the  constitution  of  the  common- 
wealth with  any  absolute  right,  independent 
of  legislation,  to  take  part  in  the  government, 
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Legislature  may  Authorize  Admission. — The  legislature  has  abundant  power  to 
provide  for  the  admission  of  women  to  the  bar  of  the  state,  but  until  it  makes 
such  a  provision  the  rule  of  the  common  law  must  prevail.1 

Construction  of  Terms  "  Person  "  and  "  Citizen  '  in  Statutes  Authorizing  Admissions  Generally. — 

The  statutes  authorizing  the  admission  of  attorneys  generally  provide  that 
any  "  person  "  or  "  citizen  "  having  certain  prescribed  qualifications  may  be 
admitted  on  application.  The  words  "person"  and  "citizen,"  as  so  used,  do 
not  include  women,  even  though  there  may  be  a  general  provision  in  the 
statute  law  that  words  importing  the  masculine  gender  shall  be  construed  to 
include  the  feminine.2 

Federal  Constitution. — The  denial  by  a  state  court  of  the  right  to  practice  law 
is  not  an  infringement  of  any  right  guaranteed  to  women  by  the  Federal 
Constitution  or  by  the  Fourteenth  Amendment.3 

Federal  Courts — May  Not  Control  Discretion  of  State  Courts  and  Legislatures. — It  lies  solely 
with  the  courts  and  legislatures  of  each  of  the  several  states  to  determine  the 
qualifications  of  attorneys  practicing  within  its  jurisdiction,  and  the  exercise 
of  this  discretion  will  not  be  interfered  with  or  controlled  by  the  federal 
courts  except  as  to  attorneys  appearing  before  them.4 

The  Objections  to  the  Admission  of  Women  to  the  Bar,  aside  from  the  fact  that  it  has 
no  warrant  under  the  common  law,  lie  in  the  fact  that  the  attorney  is  a  quasi- 
officer  of  the  court,  and  an  admission  to  that  office  would  mean  that  they  were 
eligible  to  all  other  offices.5  There  is  a  further  and  stronger  objection  to  the 
admission  of  married  women,  on  the  ground  of  their  disabilities  arising  from 
coverture.6 


either  as  a  voter  or  as  an  officer,  or  to  be 
admitted  to  practice  as  an  attorney.  Minor  v. 
Happersett,  21  Wall.  (U.  S.)  162;  Bradwell  v. 
Illinois,  16  Wall.  (U.  S.)  130;  Wheeler  v. 
Wall,  6  Allen  (Mass.  558."  Robinson's  Case, 
131  Mass.  376,  41  Am.  Rep.  239.  See  also 
Opinion  of  Justices,  115  Mass.  602. 

1.  In  Robinson's  Case,  131  Mass.  376,  41  Am. 
Rep.  241,  Gray,  C.  J.,  speaking  for  the  court, 
said:  "They  [women]  could  not  take  part  in 
the  administration  of  justice,  either  as  judges 
or  as  jurors,  with  the  single  exception  of  in- 
quiries by  a  jury  of  matrons  upon  a  sugges- 
tion of  pregnancy.  2  Inst.  119,  121 ;  3  Bl. 
Com.  362;  Willes,  J.,  in  L.  R.  4  C.  P.  390. 
And  no  case  is  known  in  which  a  woman  was 
admitted  to  practice  as  an  attorney,  solicitor, 
or  barrister.  The  only  instance  of  a  woman 
lawyer,  cited  by  the  petitioner,  is  that  stated 
in  a  note  of  Mr.  Butler  to  Coke  upon  Little- 
ton, as  follows :  '  The  celebrated  Anne, 
Countess  of  Pembroke,  Dorset,  and  Mont- 
gomery, had  the  office  of  hereditary  sheriff  of 
Westmoreland,  and  exercised  it  in  person. 
At  the  assizes  at  Appleby  she  sat  with  the 
judges  on  the  bench.'  Co.  Litt.  326^7,  note  280. 
No  authority  is  given  for  the  statement.  *  *  * 
It  is  quite  possible  that,  as  a  matter  of  cere- 
mony, or  by  way  of  asserting  her  title  to  the 
office,  she  *  *  *  may  sometimes  herself  have 
attended  the  judges,  or  that,  in  accordance 
with  English  usage,  a  person  of  her  rank  and 
distinction,  when  present  in  court,  may  have 
been  invited  by  them  to  sit  upon  the  bench. 
But  that  she  habitually  discharged  the  general 
duties  of  the  office  in  person  has  been  shown 
by  an  accomplished  scholar,  after  careful  re- 
search, to  be  highly  improbable  in  fact.  4 
Craik's  Romance  of  the  Peerage  162.  And  she 
could  not  have  done  so  without  violating  the 


well-settled  law."  See  also  In  re  Ricker  (N. 
H.  1890),  29  Atl.  Rep.  560. 

2.  Construction  of  Statutes  Relating  to  Ad- 
missions Generally — "Person  " — "  Citizen.'' — In 

re  Goodell,  39  Wis.  232,  20  Am.  Rep.  42  ;  State 
v.  Davidson,  92  Tenn.  531 ;  Robinson's  Case, 
131  Mass.  376,  41  Am.  Rep.  239. 

3.  Denial  of  Right  —  Federal  Constitution  — 
Fourteenth  Amendment. — Bradwell  v.  Illinois, 
16  Wall.  (U.  S.)  130;  In  re  Lockwood,  9  Ct. 
of  CI.  346,  154  U.  S.  116. 

The  Maryland  statute  provides  that  appli- 
cations for  admission  may  be  made  for  "  any 
free  white  male  citizen  of  Maryland  above  the 
age  of  twenty-one  years."  It  was  held  that 
this  did  not  contravene  any  provision  of  the 
Fourteenth  Amendment.  In  re  Taylor,  48 
Md.  28,  30  Am.  Rep.  452,  citing  Slaughter- 
House  Cases,  16  Wall.  (U.  S.)  36;  Bradwell  v. 
Illinois,  16  Wall.  (U.  S.)  138. 

4.  Interference  by  Federal  Courts. — Bradwell 
v.  Illinois,  16  Wall.  (U.  S.)  130;  In  re  Lock- 
wood,  154  U.  S.  116. 

5.  Objections  to  Women  as  Attorneys. — /;/  re 
Bradwell,  55  111.  537. 

6.  See  In  re  Ricker  (N.  H.  1890),  29  Atl. 
Rep.  560;  In  re  Bradwell,  55  111.  538. 

In  the  case  of  In  re  Lockwood,  9  Ct.  of  CI. 
353,  the  court  said  :  "  In  cases  of  misconduct  by 
an  attorney  he  maybe  attached  by  the  court 
and  imprisoned,  but  if  the  attorney  were  a  mar- 
ried woman  she  might  come  in  and  say  that 
the  misconduct  occurred  in  her  husband's 
presence,  and  that,  at  common  law,  it  was  hi? 
compulsion.  She  might  misapply  the  funds 
of  a  client,  or  be  guilty  of  gross  neglect  or 
fraud,  and  the  husband  sued  at  common  law 
for  the  fraud."  In  In  re  Bradw^ell,  55  111.  535, 
the  court  points  out  that  in  those  states  where 
the  common  law  prevails  none  of  the  contracts 
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Eligibility. 


The  Rule  in  Several  of  the  states  is  contrary  to  the  general  doctrine  ;  in  these 
states  women  are  held  to  be  admissible  to  practice  without  showing  any- 
specific  legislative  grant  of  authority.1 

Special  Laws  Admitting  Women. — And  in  a  number  of  other  states  special  laws 
for  the  admission  of  women  have  been  passed.2 

e.  By  Whom  Qualifications  are  Prescribed — Power  of  Legislature. — It 
lies  within  the  power  of  the  legislature  to  prescribe  the  qualifications  requi- 
site to  admission  to  the  bar,  and  the  courts  will  have  no  authority  to  admit 
any  person  not  possessing  the  required  qualifications.3 

Power  of  Court. — But  the  admission  of  an  applicant  to  practice  is  a  judicial 
act,4  and  the  attorney,  when  admitted,  is  an  officer  and  member  of  the  court; 
the  legislature  has  no  power,  therefore,  to  provide  that  any  person  possessing 
certain  qualifications  must  be  admitted;  it  cannot  assume  judicial  powers; 
and  in  every  case  the  courts  are  vested  with  discretion  as  to  whether  any 
applicant  is  entitled  to  admission.5 


of  the  married  woman  attorney  with  her  clients 
would  be  valid  or  enforceable,  and  this  fact 
alone  would  render  her  incapable  of  holding 
the  office.  The  opinion  of  the  court  in  In  re 
Ricker  (N.  H.  1890),  29  Atl.  Rep.  560,  dis- 
cusses the  question  exhaustively  and  at  length. 

1.  Exception  to  General  Rule — Colorado. — See 
In  re  Thomas,  16  Colo.  441,  where  the  appli- 
cation of  a  woman  for  admission  to  the  bar 
was  granted,  although  the  Colorado  Consti- 
tution, art.  vii.,  §  6,  provided  that  "  no  per- 
son except  a  qualified  elector  shall  be  elected 
or  appointed  to  any  civil  office  in  the  state." 
Compare  In  re  House  Bill  No.  166,  9  Colo. 
628,  holding  that  women  are  ineligible  to  the 
office  of  notary  public. 

Connecticut. — The  Connecticut  statute  ( Rev. 
Stat.  1875,  p.  44,  §  29)  provided  that  "the 
Superior  Court  may  admit  and  cause  to  be 
sworn  as  attorneys  such  persons  as  are  quali- 
fied therefor,  agreeably  to  the  rules  established 
by  the  judges  of  said  court."  The  court, 
without  discussing  the  correctness  of  the  hold- 
ings of  the  courts  of  other  states  already  cited, 
held  that  this  was  broad  enough  to  authorize 
the  admission  of  women,  and  allowed  the  ap- 
plication of  the  petitioner,  who  was  a  woman. 
In  re  Hall,  50  Conn.  131,  47  Am.  Rep.  625. 

Indiana. — Article  vii.,  §  21,  of  the  Consti- 
tution of  Indiana  provides  that  "every  person 
of  good  moral  character,  being  a  voter,  shall 
be  entitled  to  admission  to  practice  law  in  all 
courts  of  justice."  Rev.  Stat.  1881,  §  962, 
contains  the  same  provision.  The  court  held 
that  the  petitioner,  a  woman,  was  entitled  to 
admission  to  the  bar.  In  re  Leach's  Petition, 
134  Ind.  665,  citing  Cummings  v.  Missouri,  4 
Wall.  (U.  S.)  321 ;  In  re  Hall,  50  Conn.  131, 
47  Am.  Rep.  625. 

In  Pennsylvania  it  has  been  held  by  a  lower 
court  that  women  may  register  as  law  stu- 
dents; that  a  rule  of  court  providing  that  no 
person  shall  be  registered  as  a  student  of  law 
until  "he"  has  been  examined  and  has  pro- 
duced a  certificate  of  "  his  "  good  moral  char- 
acter, etc.,  does  not  exclude  women;  and  that 
women  may,  under  the  Act  of  1834,  be  ad- 
mitted to  practice.  In  re  Kast's  Case,  14  Pa. 
Co.  Ct.  Rep.  432,  3  Pa.  Dist.  Rep.  302  ;  Rich- 
ardson's Case,  3  Pa.  Dist.  Rep.  299. 

In  New  Hampshire  the  doctrine  of  the  Colo- 


rado and  Indiana  courts  is  followed,  and 
women  are  held  eligible.  In  re  Ricker  (N.  H. 
1890),  29  Atl.  Rep.  559.  (This  case  discusses 
the  authorities  at  great  length.) 

2.  Statutes  Authorizing  Admission  of  Women. 
— In  Wisconsin,  after  the  decision  in  the  case 
of  In  re  Goodell,  39  Wis.  232,  20  Am.  Rep. 
42,  the  legislature  passed  a  special  act  author- 
izing the  admission  of  women  to  the  bar. 
Rev.  Stat,  of  Wis.,  §  2856.  The  Supreme 
Court  therefore  admitted  to  its  bar  a  female 
applicant  without  considering  the  question 
whether,  under  the  constitution  of  the  state, 
the  power  to  prescribe  the  rule  of  admission 
to  the  bar  rested  in  the  legislature  or  in  the 
court.  Goodell's  Application,  48  Wis.  693. 
See  also  In  re  Thomas,  16  Colo.  441 ;  In  re 
Stoneman  (N.  Y.  Supreme  Ct.),  53  Am.  Rep. 
323,  note,  where  such  legislation  is  men- 
tioned. 

3.  Power  of  Legislature  to  Prescribe  Qualifi- 
cations.— In  re  Leach's  Petition,  134  Ind.  665. 
See  also  In  re  Goodell,  39  Wis.  232,  20  Am. 
Rep.  42. 

4.  Mandamus  to  Compel  Admission. — The  rule 
of  the  text  is  sustained  in  Ex  p.  Garland,  4 
Wall.  (U.  S.)  378;  Com.  v.  Judges,  1  S.  &  R. 
(Pa.)  187;  Splane's  Petition,  123  Pa.  St.  527. 
Therefore  the  action  of  the  court,  in  admitting 
or  rejecting  an  applicant,  cannot  be  made 
the  subject  of  a  writ  of  mandamus.  Com.  v. 
Judges,  1  S.  &  R.  (Pa.)  187.  The  removal  of 
an  attorney  is  distinctly  a  judicial  act,  and  it 
would  seem  from  analogy  that  the  admission 
is  of  a  like  nature.  Ex  p.  Garland,  4  Wall. 
(U.  S.)  333  ;  Ex  p.  Secombe,  19  How.  (U.  S.)  9. 

In  Ex  p.  Secombe,  19  How.  (U.  S.)  9,  the 
court,  in  refusing  a  mandamus,  said  :  "  It  has 
been  well  settled  by  the  rules  and  practice  of 
common-law  courts  that  it  rests  exclusively 
with  the  court  to  determine  who  is  qualified 
to  become  one  of  its  officers  as  an  attorney 
and  counselor,  and  for  what  cause  he  ought 
to  be  removed."  See  also  Com.  v.  Judges,  1 
S.  &  R.  (Pa.)  187. 

In  State  v.  Barnes,  25  Fla.  305,  23  Am.  St. 
Rep.  516,  however,  a  mandamus  was  held  to 
be  the  proper  remedy  when  a  person  entitled 
to  be  examined  for  admission  to  practice 
was  refused  an  examination. 

5.  Discretion  of  Court. —  Splane's  Petition, 
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Power  of  Review. — The  court  to  which  the  application  is  made  has  the  right 
to  pass  upon  the  qualifications  of  the  applicant,  and  its  decision  in  favor  of 
the  applicant  is  not  subject  to  review  by  a  higher  court,  though  the  rule  is 
otherwise  when  the  decision  is  against  him.1 

2.  Requisites  of  Admission — a.  EXAMINATION. — On  this  subject  the  statutes 
or  rules  of  the  courts  of  the  various  states  must  be  examined;  in  every  state 
there  are  special  provisions  as  to  how  and  by  whom  applicants  for  admission 
to  the  bar  are  to  be  examined,  though  there  is  no  uniformity  in  the 
requirements.2 

b.  Serving  Clerkship. — In  those  states  where  it  is  provided  that  all 
applicants  for  admission  must  have  first  served  a  regular  prescribed  clerkship 
in  the  office  of  a  practicing  attorney  before  being  examined  for  admission  to 
the  bar,  the  provision  requires  an  actual  and  not  a  mere  pretended  service  as 
a  clerk  for  the  required  time.3 


123  Pa.  St.  527.  Here  the  court,  by  Paxson, 
C.  ).,  said:  "We  are  clearly  of  the  opinion 
that  the  Act  of  1887,  though  probably  not  so 
intended,  is  an  encroachment  upon  the  judi- 
ciary department  of  the  government.  More- 
over, it  is  as  unwise  as  it  is  illegal.  It  is  an 
imperative  command  to  admit  any  person  to 
practice  law  upon  complying  with  certain 
specified  conditions.  Yet  between  the  time 
when  the  applicant  has  obtained  his  certifi- 
cate of  good  character  from  the  judge  of  the 
district  where  he  last  resided  and  practiced 
law,  and  the  presentation  of  the  same  to 
the  court  which  he  seeks  to  enter,  he  may 
have  committed  some  act  which  would  render 
him  an  unfit  person  to  practice  law,  or  even  to 
associate  with  gentlemen.  No  such  ironclad 
rule  would  ever  have  been  adopted  by  the  ju- 
diciary, to  which  the  subject  properly  belongs. 
No  judge  is  bound  to  admit,  nor  can  be  com- 
pelled to  admit,  a  person  to  practice  law  who 
is  not  properly  qualified,  or  whose  moral  char- 
acter is  bad.  The  profession  of  the  law  is  one 
of  the  highest  and  noblest  in  the  world.  The 
relation  between  attorney  and  client  is  a  very 
close  one,  and  often  involves  matters  of  great 
delicacy.  The  attorney  is  an  officer  of  the 
court,  and  is  brought  into  close  and  intimate 
relations  with  the  court.  Whether  he  shall 
be  admitted  or  whether  he  shall  be  disbarred 
is  a  judicial  and  not  a  legislative  question. 
The  rule  for  a  writ  of  mandamus  is  dis- 
charged." 

Similar  views  are  expressed  in  In  re  Good- 
ell,  39  Wis.  232,  20  Am.  Rep.  42,  though  the 
point  was  not  actually  decided.  See  also 
Manning  v.  French,  149  Mass.  391. 

"Attorneys  and  counselors  are  not  only 
officers  of  the  court,  but  officers  whose  duties 
relate  almost  exclusively  to  proceedings  of  a 
judicial  nature.  And  hence  their  appointment 
may  with  propriety  be  intrusted  to  the  courts  ; 
and  the  latter,  in  performing  this  duty,  may 
very  justly  be  considered  as  engaged  in  the 
exercise  of  their  appropriate  judicial  func- 
tions." Matter  of  Cooper,  22  N.  Y.  81, 
quoted  zvith  approval  in  Ex  p.  Garland,  4 
Wall.  (U.  S.)  333. 

l.  Appeal  from  Order  of  Admission. — No  ap- 
peal lies  from  an  order  admitting  an  applicant 
to  practice.  State  v.  Johnston,  2  Har.  &  M. 
(Md.)  164.  The  court  said  :  "  Upon  the  whole, 
the  several  courts  have,  from  great  antiquity, 
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exercised  the  power  of  determining  who  were 
or  were  not  qualified  to  be  attorneys  of  their 
respective  courts,  and  admit  or  reject  them 
accordingly.  The  several  statutes  and  acts  of 
assembly  confirm  this  power,  and  the  Act  of 
1783  gives  them  a  discretionary  power  to  de- 
termine the  knowledge,  abilities,  and  integ- 
rity, as  well  as  the  political  principles  of  the 
person  to  be  admitted,  and  to  admit  accord- 
ingly such  as  they  think  qualified.  No  power 
appears  vested  in  the  Superior  Court  to 
countervail  such  admission,  because  the  rem- 
edy on  the  appeal  is  given  to  l^he  other  side 
of  the  question." 

2.  Examination  of  Applicant. — See  generally, 
Matter  of  Pratt,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  1 ;  Code  of  Tenn.  (1884),  \  4740.  See  also 
In  re  Helwig  (S.  Dak.  1894),  5§  N.  W.  Rep. 
674. 

Where  the  law  provides  for  an  examination 
of  applicants  before  their  admission,  a  candi- 
date ought  not  to  be  admitted  without  attend- 
ing in  person  at  the  time  of  the  hearing,  even 
when  physically  disabled  at  the  time  from 
coming.    Ex  p.  Snelling,  44  Cal.  553. 

An  application  for  examination  for  admis- 
sion to  the  bar  should  be  made  to  the  examin- 
ing committee  of  the  district  wherein  the 
applicant  lives,  although  the  statute  does  not 
in  terms  so  require.  And  an  examination  of 
an  applicant  for  admission  by  only  one  of  the 
examination  committee  is  insufficient  al- 
though all  concur  in  the  result  of  the  exam- 
ination.   People  v.  Betts,  7  Colo.  4.53. 

Subdivision  3  of  rule  iv.  of  the  Ivew  York 
Court  of  Appeals,  relating  to  the  admission 
of  attorneys,  requires  that  applicants  for  ad- 
mission shall  make  proof  that  within  three 
months  after  commencing  their  clerkships 
they  had  passed  the  regent's  examination. 
This  provision  is  not  merely  directory,  but  is 
mandatory,  and  a  failure  to  comply  with  it  can- 
not be  obviated  by  allowing  the  compliance 
nunc  pro  tunc.  Matter  of  Moore,  108  N.  Y. 
280;  Matter  of  Mason,  140  N.  Y.  658. 

3.  Serving  Clerkship — Actual  and  Not  Pretend- 
ed Service  Requisite. — The  rule  in  Neva  Jersey 
that  the  applicant  shall  have  served  four  years' 
clerkship  requires  that  the  applicant  should, 
during  that  period,  have  been  actually  en- 
gaged in  assisting  the  attorney  whom  he 
serves  in  his  business  and  under  his  control. 
The  rule  is  not  complied  with  by  the  mere 
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Reduction  of  Term — Classical  studies. — The  statutes  generally  provide  in  such 
cases  for  a  reduction  of  the  term  of  the  clerkship  upon  proof  of  the  applicant's 
having  pursued  classical  studies  to  a  certain  extent.1 

c.  Diplomas  from  Law  Schools. — It  is  within  the  power  of  the  legis- 
lature to  provide  that  graduates  of  certain  institutions  of  learning  shall  be 
admitted  without  examination,  subject,  however,  to  the  right  of  the  courts  to 
reject  any  applicant  unfit,  in  other  respects,  for  admission.2 

d.  Oath — (i)  Test  Oath — Duelling. — In  a  number  of  the  states  it  is  required 
that  an  applicant  for  admission  to  the  bar  shall  make  oath  that  he  has  not 
been  and  will  not  be  in  any  way  concerned  in  a  duel,  either  as  principal  or 
second.  Where  such  a  requirement  exists,  it  must,  of  course,  be  complied 
with  before  the  applicant  can  be  admitted,  unless,  of  course,  it  is  contrary  to 
some  provision  of  the  state  constitution.3 


study  of  law  for  four  years,  coupled  with  the 
registering  of  the  student's  name  in  an  attor- 
ney's docket,  and  occasional  visits  to  his  of- 
fice. In  re  Dunn,  43  N.  J.  L.  359,  39  Am. 
Rep.  600.  See  also  Matter  of  Moore,  108  N. 
Y.  280. 

Under  similar  rules  of  admission,  the  King's 
Bench  struck  an  attorney  from  the  rolls  be- 
cause it  appeared  that  he  had  not,  during  the 
whole  time  of  his  preliminary  clerkship,  been 
actually  employed  by  the  attorney  to  whom 
he  was  articled,  in  the  proper  business,  prac- 
tice, or  employment  of  an  attorney.  In  re 
Taylor,  6  D.  &  R.  428.  And  in  Ex  p.  Hill, 
7  T.  R.  452,  and  In  re  Smith,  10  Jur.  N.  S. 
939,  note,  the  alleged  service  was  deemed  in- 
sufficient because  not  rendered  at  the  place  of 
business  of  the  master,  or  one  presided  over 
by  him  or  some  partner  or  managing  clerk 
representing  him  and  competent  to  instruct 
the  applicant.  See  In  re  Dunn,  43  N.  J.  L. 
359,  39  Am.  Rep.  602. 

Under  a  rule  of  court  which  authorized  the 
admission  of  persons  who  had  "  served  a  regu- 
lar clerkship  within  the  state  to  some  prac- 
ticing attorney,  or  gentleman  of  the  law  of 
known  abilities,"  a  clerkship  with  a  judge  of 
the  Supreme  Court,  or  with  a  president  of  the 
Common  Pleas,  was  sufficient.  Com.  v. 
Judges,  1  S.  &  R.  (Pa.)  187. 

In  Computing  the  Time  of  Service  for  admis- 
sion as  an  attorney,  four  terms  make  one 
year;  but  a  certificate  filed  in  vacation  shall 
not  be  reckoned  as  relating  to  the  previous 
term.  Ex  p.  Sayre,  7  Cow.  (N.  Y.)  368. 
See  the  general  subject  considered  in  Matter 
of  Pratt,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  1. 

1.  The  Order  for  Allowance  to  Attorney's 
Clerks  for  Classical  Studies  must  be  obtained 
from  a  judge  at  the  commencement  of  the 
clerkship;  the  question  of  such  allowance  will 
not  be  considered  on  application  for  admis- 
sion.   Anonymous,  3  Wend.  (N.  Y.)  456. 

2.  Diplomas  from  Law  Schools — Statutes. — 
The  New  York  statute  (N.  Y.  Laws  i860,  c. 
202),  which  authorized  the  graduates  of  Co- 
lumbia College  Law  School  to  be  admitted  to 
practice  upon  the  evidence  of  qualification 
furnished  by  their  diplomas,  was  held  not  in- 
consistent with  any  of  the  provisions  of  the 
state  Constitution  of  1846,  prescribing  the 
qualifications  for  admission  to  the  bar  and 
conferring  authority  upon  the  Supreme  Court 
in  respect  thereto.    Matter  of  Cooper,  22  N. 

3  C.  of  L. — 19 


Y.  67.  See  also  Matter  of  Burchard,  27  Hun 
(N.  Y.)  430,  and  N.  Y.  Code  Civ.  Pro., 
§58. 

The  degree  of  bachelor  of  law,  conferred 
on  a  graduate  by  the  board  of  administrators  of 
the  University  of  Louisiana,  will  not  authorize 
him  to  demand  of  the  Supreme  Court  a  li- 
cense to  practice  law  in  that  state,  unless  the 
diploma  is  signed  by  the  president  of  the 
university  and  the  professors  of  the  depart- 
ment in  which  the  student  has  graduated. 
State  v.  Marks,  30  La.  Ann.  97. 

Graduates  of  the  law  department  of  the 
University  of  Louisiana  must  obtain  a  license 
from  the  Supreme  Court  before  they  are  en- 
titled to  practice  as  attorneys  at  law  in  any 
court  of  the  state.  The  statute  does  not  make 
their  diploma  the  equivalent  of  a  license ;  and 
they  are  liable  under  the  statute  to  the  clerk 
of  the  Supreme  Court  for  his  fee  of  ten  dol- 
lars for  a  certificate  of  admission.  An  order 
of  the  Supreme  Court,  however,  admitting 
one  to  practice  in  all  the  courts  of  the  state,  is 
equivalent  to  the  required  license.  In  re 
Villere,  33  La.  Ann.  998. 

3.  Oath  as  to  Duelling. — See  Matter  of  Wood, 
Hopk.  (N.  Y.)  6;  Seymour  v.  Ellison,  2  Cow. 
(N.  Y.)  13;  Leigh's  Case,  1  Munf.  (Va.)  468. 

Attorney  Not  an  Officer  within  Meaning  of 
Duelling  Act. — The  Virginia  statute  provided 
that  every  person  who  shall  be  appointed 
to  any  office  or  place,  civil  or  military,  under 
this  commonwealth,  shall  take  the  anti-duel- 
ling oath.  Under  this  it  was  held  that  an 
attorney  at  law  was  not  bound,  as  a  requisite 
of  admission,  to  take  the  oath  prescribed  in 
the  act  against  duelling,  the  practice  of  law 
not  being  an  "office  or  place"  under  the 
commonwealth.  Leigh's  Case,  1  Munf.  (Va.) 
468.  See  also  Ex  p.  Faulkner,  1  W.  Va.  269; 
Ingersoll  v.  Howard,  1  Heisk.  (Tenn.)  247 
(same  view  held  as  to  Ku-Klux  oath). 

Alabama  Act  Unconstitutional.  —  In  In  re 
Dorsey,  7  Port.  (Ala.)  293,  it  was  held  that  so 
much  of  §  16  of  the  Duelling  Act  of  Alabama, 
passed  January  7,  1826,  as  requires  attorneys 
and  counselors  at  law  to  make  oath,  before 
entering  upon  the  practice  of  law,  according 
to  the  form  prescribed  in  that  section,  that 
they  have  not,  since  the  1st  of  January,  1826, 
been  engaged,  cither  as  principals  or  seconds, 
in  any  duel,  and  that  they  will  not  in  future 
be  so  engaged  (being  citizens  of  that  state), 
either  in  the  state  or  out  of  the  state,  is 
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Oath  that  Applicant  had  Not  Aided  tho  Late  Rebellion. — Immediately  after  the  close 
of  the  Civil  War,  Congress  and  some  of  the  state  legislatures  passed  acts 
requiring  every  attorney  to  take  a  test  oath  that  he  had  not  aided  or  abetted 
the  later  ebellion ;  many  of  the  acts  were  held  void  as  being  practically  a 
punishment  for  past  conduct,  and  therefore  ex  post  facto  laws;  and  also  as 
being  in  conflict  with  the  general  pardon  granted  by  the  President.1 

In  Some  Other  Instances  Peculiar  Test  Oaths  have  been  required  which,  however,  are 
not  of  general  importance.2 

(2)  Oath  of  Office. — Upon  admission  to  the  bar,  an  applicant  must  take  the 
oath  of  office  by  which  he  swears  to  support  the  constitution  of  his  state  and 
of  the  United  States,  and  to  discharge  the  duties  of  his  office  with  honesty 
and  faithfulness.3 


contrary  to  the  constitution  and  void.  The  con- 
stitution empowered  the  legislature  to  "  pass 
such  penal  laws  to  suppress  the  evil  practice 
of  duelling,  extending  to  disqualification  from 
office,  or  the  tenure  thereof,  as  they  may  deem 
expedient." 

1.  Test  Oath — Late  Rebellion. — Ex  p.  Gar- 
land, 4  Wall.  (U.  S.)  333;  Cummings  v.  Mis- 
souri, 4  Wall.  (U.  S.)  277;  Ex  p.  Quarrier,  2 
W.  Va.  569,  4  W.  Va.  210;  Champion  v. 
State,  3  Coldw.  (Tenn.)  111;  Ex  p.  Law,  35 
Ga.  285. 

A  different  rule  was  upheld  in  State  v. 
Garesche,  36  Mo.  256,  where  such  a  require- 
ment was  held  valid.  But  in  Ex  p.  Garland, 
4  Wall.  (U.  S.)  333,  the  Supreme  Court  of 
the  United  States  held  that  such  a  law  was  an 
cx  post  facto  law  and  void  ;  that  it  could  be 
regarded  in  no  other  light  than  as  a  punish- 
ment for  past  conduct. 

In  the  case  of  Ex  p.  Quarrier,  2  W.  Va.  569, 
an  attorney  applying  for  admission,  who  had 
formerly  taken  the  oaths  prescribed  for  attor- 
neys, admitted  that  he  had  voted  for  the  ordi- 
nance of  secession  and  had  voluntarily  en- 
tered the  military  service  of  the  Confeder- 
ate States,  and  that  he  had  borne  arms  and 
waged  war  against  the  United  States.  He 
also  produced  a  copy  of  the  amnesty  oath  which 
he  had  taken  and  subscribed  under  the  proc- 
lamation of  the  President  of  the  United 
States.  The  Circuit  Court  having  overruled 
the  admission,  he  appealed,  and  the  Supreme 
Court  held:  (1)  That  the  right  of  a  licensed 
attorney  to  be  permitted  to  qualify  with  a 
view  to  practice  his  profession,  upon  taking 
the  oaths  required  by  law  at  the  time  of  his 
application,  is  as  unquestionable  as  his  right 
to  practice  after  he  has  qualified.  (2)  That 
the  applicant  not  having  been  convicted  of 
treason  according  to  the  course  of  the  com- 
mon law,  and  no  treason  against  the  state  to 
whose  court  he  applied  for  admission  having 
been  either  proved  or  confessed,  he  could  not 
be  refused  permission  to  qualify  and  practice, 
as  if  convicted  of  felony. 

The  case  of  Ex  p.  Quarrier,  4  W.  Va.  210, 
seems  to  hold  that  such  oaths  may  be  exacted 
of  attorneys  not  before  admitted. 

The  California  Act  of  April  25,  1863,  §  3, 
provided  that  "  no  attorney  at  law  shall  be 
permitted  to  practice  in  any  court  in  this  state 
until  he  shall  have  taken  and  filed  "  the  oath 
prescribed.  That  oath  was  to  support  the 
Constitution  of  the  United  States  and  of  Cali- 


fornia, and  to  bear  true  allegiance  to  the  Gov- 
ernment of  the  United  States,  any  ordinance, 
resolution,  or  law  of  any  other  state  to  the 
contrary  notwithstanding;  that  the  affiant  had 
not,  since  the  passage  of  the  act,  knowingly 
aided,  encouraged,  or  abetted,  and  that  he 
would  not  in  future  aid,  encourage,  or  abet,  the 
Confederate  States,  or  any  of  them.  It  was 
held  that  this  act  was  not  unconstitutional, 
but  could  be  enforced  against  all  attorneys, 
new  or  old;  that  the  fact  that  the  attorney 
had  paid  the  United  States  revenue  tax  did 
not  affect  the  case.  It  was  held  also  that  the 
right  to  practice  law  is  not  a  natural  or  con- 
stitutional right,  but  a  statutory  privilege, 
subject  to  the  control  of  the  legislature;  that 
the  exclusion  of  an  attorney  by  £  test  oath  is 
not  in  the  nature  of  a  punishment  for  a  crimi- 
nal offense,  but  a  denial  of  a  privilege  forfeited 
by  failure  to  comply  with  a  prerequisite  con- 
dition. Cohen  v.  Wright,  22  Cal.  307  (ex- 
haustive opinion);  Exp.  Yale,  24  Cal.  241,  85 
Am.  Dec.  62. 

See  also  Ex  p.  Hunter,  2  W.  Va.  122,  where 
it  was  held  that  a  test  oath  may  be  exacted  ; 
that  a  pardon  granted  to  rebels  from  the  Fed- 
eral Government  restores  the  parties  to  the 
rights  and  privileges  held  or  derived  from  it 
only;  that  no  attorney,  therefore,  can  be  ad- 
mitted to  practice  his  profession  in  the  courts 
of  that  state  without  complying  with  the  terms 
of  the  act  in  relation  thereto.  This  case,  how- 
ever, is  practically  overruled  by  Ex  p.  Gar- 
land, 4  Wall.  (U.  S.)  333. 

2.  See  Ingersoll  v.  Howard,  1  Heisk. 
(Tenn.)  247,  holding  that  the  oath  as  to 
the  Ku-Klux  organization  did  not  apply  to 
lawyers. 

3.  Oath  of  Office. — The  oath  in  Pennsylvania 
may  be  taken  as  a  fair  example  of  the  oath  of 
admission.  It  reads:  "You  do  swear  (or 
affirm)  that  you  will  support  the  Constitution 
of  the  United  States  and  the  Constitution  of 
this  Commonwealth,  and  that  you  will  behave 
yourself  in  the  office  of  attorney  within  this 
court,  with  all  good  fidelity,  as  well  to  the 
court  as  to  the  client,  and  that  you  will  use  no 
falsehood,  nor  delay  any  person's  cause  for 
lucre  or  malice."  1  Bright.  Par.  Digest,  C. 
189.  Under  this  last  cause,  the  attorney  vio- 
lates his  oath  when  he  presses  for  an  unjust 
judgment  or  the  conviction  of  an  innocent 
man.  Rush  v.  Cavenaugh,  2  Pa.  St.  189.  See 
also  3  Am.  L.  J.  N.  S.451 ;  Code  of  Tenn.  (1SS4), 
§  4738;  Code  of  Miss.  (1892),  §  209. 
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IV.  Privileges  and  Disabilities — 1.  In  General. — In  his  capacity  of  an 
officer  of  the  court  in  which  he  practices,  an  attorney  is  entitled  to  many 
privileges  and  exemptions  not  enjoyed  by  private  persons ;  these  are  allowed, 
not  so  much  for  the  benefit  of  the  attorney  himself  as  for  the  protection  of 
his  client's  interests  and  of  the  dignity  of  the  court.1 

Jury  Service — Certain  Small  Offices — Militia  Service. — He  is  exempt  from  serving  as 
a  juror,2  and  also  from  duty  as  a  road  overseer,  and  similar  small  offices,3  but 
not  from  service  in  the  militia  unless  specially  so  by  statute.4 

At  Common  Law  and  under  the  Ancient  Practice  of  the  English  and  early  American 
courts,  attorneys  had  certain  privileges  as  to  the  courts  in  which  they  might 
bring  their  personal  suits,  and  in  which  they  could  only  be  sued,  and  other 
peculiar  privileges  of  a  similar  character,  which  are  now  practically  obsolete.5 

2.  As  Surety  for  Client — May  Be  Surety  in  Absence  of  Statute  or  Rule  of  Court. —  In- 
dependently of  statute  or  rule  of  court,  an  attorney  may  be  surety  for  his 
client  on  any  bond  or  obligation  which  the  proceedings  in  a  case  may  render 
necessary.  This  is  the  common  practice  in  many  of  the  states,  and  is  not 
objectionable  in  any  sense,  except  that  it  may,  in  cases  where  champerty  or 
maintenance  is  alleged,  be  some  evidence  of  a  champertous  agreement.6 


1.  See  Scott  v.  Van  Alstvne,  9  Johns.  (N. 
Y.)  216;  Wright  v.  State,  18  Ga.  383.  See 
also  Weeks  on  Attorneys,  106-109,  where 
the  ancient  special  privileges  of  attorneys  are 
discussed. 

Leave  of  Absence  Granted  to  Counsel  by  the 

Court  extends  to  every  professional  duty  during 
the  allowed  absence.  Hamilton  v.  Conyers, 
25  Ga.  158. 

2.  Exemption  from  Jury  Service. — ///  re  Swett, 
20  Pick.  (Mass.)  1.  Under  the  Tennessee 
Code  (1884),  §  4780,  exempting  from  jury  duty 
"  all  practicing  attorneys,"  one  who  has  a 
license  as  an  attorney,  but  who  does  not  fol- 
low the  business  of  practicing  law  as  his  vo- 
cation, is  not  exempt  although  he  may  fre- 
quently attend  to  suits  before  magistrates  on 
matters  connected  with  his  other  business. 
Wheatley  v.  State,  11  Lea  (Tenn.)  262.  See 
Brooks  v.  Patterson,  2  Johns.  Cas.  (N.  Y.) 
102;  Col.  &  C.  Cas.  (N.  Y.)  133. 

3.  Respublica  v.  Fisher,  1  Yeates  (Pa.)  350; 
Norwich  v.  Berry,  1  W.  Bl.  636,  4  Burr.  2109; 
Richmond's  Case,  1  Barnes  29.  Compare 
Gerard's  Case,  2  W.  Bl.  1125;  Stone's  Case,  1 
Lev.  265. 

4.  Matter  of  Bliss,  9  Johns.  (N.  Y.)  347; 
Respublica  v.  Fisher,  1  Yeates  (Pa.)  350. 

5.  Privilege  of  Suit. — The  learning  in  this 
connection  is  valuable  now  only  as  a  matter  of 
history;  the  privilege  has  never  existed  in 
this  country,  unless,  possibly,  to  a  slight  ex- 
tent in  New  York.  See  Scott  v.  Van  Alstyne, 
9  Johns.  (N.  Y.)  216;  Cole  v.  McClellan,  4 
Hill  (N.  Y.)  59;  Brooks  v.  Patterson,  2  Johns. 
Cas.  (N.  Y.)  102;  Colt  v.  Gregory,  3  Cow. 
(N.  Y.)  22;  Walford  v.  Fleetwood,  14  M.  & 
W.  449;  Rastrick  v.  Beckwith,  2  U.  &  L.  624; 
Hern  v.  Howard,  1  W.  Bl.  231 ;  Weeks  on 
Attorneys,  §  108.  And  since  the  New  York 
statute  of  1 813,  attorneys  stand  on  the  same 
ground  as  other  persons,  with  respect  to 
costs,  and  if  sued  by  bill  during  term,  and  less 
than  fifty  dollars  are  recovered,  they  are  not 
liable  for  costs.  Foster  v.  Garnsey,  13  lohns. 
(N.  Y.)  465. 

As  to  the  Requisites  of  a  Bill  of  Privilege  against 


an  attorney,  the  proper  mode  of  serving  the 
notice,  etc.,  which  was  necessary  under  the  old 
common-law  privilege,  see  Bennington  Iron 
Co.  v.  Rutherford,  18  N.  J.  L.  105,  158 ;  Anony- 
mous, 20  N.  J.  L.  494;  Backus  v.  Rogers,  8 
Johns.  (N.  Y.)  346;  Bridgeport  Bankr.  Sher- 
wood, 16  Johns.  (N.  Y.)  43;  Brown  v.  Childs, 
17  Johns.  (N.  Y.)  1;  Lawrence  v.  Warner,  1 
Cow.  (N.  Y.)  198;  Sheldon  v.  Cumming,  1 
Cow.  (N.  Y.)  168;  Sperry  v.  Willard, 
1  Wend.  (N.  Y.)  32;  Chenango  Bank  v. 
Root,  4  Cow.  (N.  Y.)  126;  Hitchcock  v.  Bar- 
low, 2  Wend.  (N.  Y.)  629;  State  Bank  -■. 
Wood,  10  Wend.  (N.  Y.)  ^94;  Little  v.  Kel- 
logg, 18  Wend.  (N.  Y.)  528. 

An  attorney  who  is  the  defendant  in  an 
action  may  be  permitted  to  plead  his  own 
cause,  although  he  has  engaged  counsel  to 
appear  for  him.  Bolan  v.  Egan,  2  Brev.  (S. 
Car. )  426. 

See  Also,  as  to  Peculiar  Privileges  Once  Allowed 
as  to  Costs,  Moulton  v.  Hubbard,  6  Johns. 
(N.  Y.)  332;  Bailey's  Case,  1  Johns.  Cas.  (N. 
Y.)  32;  Willett  v.  Starr,  8  Johns.  (N.  Y.)  123; 
Walsh  v.  Sackrider,  7  Johns.  (N.  Y.)  537; 
Varian  v.  Ogilvie,  3  Johns.  (N.  Y.)  450; 
Wood  v.  Gibson,  1  Cow.  (N.  Y.)  597. 

6.  Attorney  may  Be  Surety  for  Client  in  Absence 
of  Statute  or  Rule  of  Court. — Abbott  -•.  Zeigler, 
9  Ind.  511 ;  Walker  v.  Holmes,  22  Wend.  (N. 
Y.)  614.  This  is  the  common  practice  in 
Tennessee  and  many  other  states. 

An  Attorney  for  a  Nonresident  Plaintiff  may 
become  surety  for  his  client  on  a  motion  by 
the  defendant  that  the  plaintiff  file  security 
for  costs.  Walker  v.  Holmes,  22  Wend.  (N. 
Y.)  614. 

The  Rule  Prohibiting  Attorneys  from  Being 
Sureties  for  their  clients  in  legal  proceedings 
extends  only  to  bail  for  the  appearance  of 
parties  arrested,  and  does  not  apply  to  their 
being  surety  for  costs.  Ryckman  v.  Cole- 
man, 13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  398; 
Craig  v.  Scott,  1  Wend.  (N.  Y.)  35;  Will- 
mont  v.  Meserole,  48  How.  Pr.  (N.  Y.  Super. 
Ct.)  430;  Jones  v.  Savage,  10  Wend.  (N.  Y.) 
621;  Sigourney  v.  Waddle,  9  Paige  (N.  Y.) 
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In  Some  Jurisdictions  Prohibitive  Statutes  or  Eules  of  Court  Exist. — But  in  many  of  the 
states,  statutes  or  rules  of  court  prohibit  attorneys  from  becoming  security 
for  their  clients  on  bonds  required  in  judicial  proceedings.1 

Effect  of  Violation  of  Probibition. — The  effect  of  a  violation  of  these  provisions  is 
not  to  relieve  the  attorney  from  his  liability  as  surety;  he  cannot  thus  take 
advantage  of  his  own  wrong,  when  sued  on  his  undertaking  ;2  but  to  dismiss 


381 ;  Micklethwaite  v.  Rhodes,  4  Sandf.  Ch. 
(N.  Y.)  434.  See  also  Miles  v.  Clarke,  4 
Bosw.  (N.  Y.)  632;  Hoffman  v.  Rowley,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  399. 

"  It  has  Been  the  General  Rule  in  England, 
since  1654,  that  attorneys  cannot  become  bail, 
and  this  rule,  with  some  variations,  has  been 
extensively  adopted  in  America.  (Mann  v. 
Nottage,  1  Y.  &  J.  367,  note;  Coster  v.  Wat- 
son, 15  Johns.  (N.  Y.)  535.)  One  other  reason 
of  the  rule  is  that  if  an  attorney  were  allowed 
to  become  bail  for  a  client  in  causes  in  which 
he  was  engaged,  he  would  be  subject  to  im- 
portunities with  which  he  would  perhaps  be 
in  a  measure  constrained  to  comply,  though 
he  might  deem  it  imprudent  to  do  so." 
Weeks  on  Attorneys,  §  1 19.  See  the  title 
Bail  and  Recognizance. 

Under  South  Carolina  Stat.  1839,  §  21,  pre- 
scribing that  the  clerk,  before  issuing  a  writ 
of  attachment,  shall  "take  from  the  plaintiff, 
or  his  or  her  agent,  a  bond  to  the  defendant," 
an  attorney  authorized  to  sue  out  the  writ 
may  give  his  own  bond,  styling  himself  agent 
of  the  plaintiff.  Dillon  v.  Watkins,  2  Spears 
(S.  Car.)  445. 

As  to  an  Attorney's  Becoming  Surety  for  Costs 
Being  Evidence  of  Maintenance,  see  the  title 
Champerty  and  Maintenance;  McEgan 
v.  Cochrane,  10  L.  T.  37;  Mitchell  v.  Bell,  1 
Cam.  &  N.  (N.  Car.)  17,  2  Am.  Dec.  627. 

1.  In  Some  States  Statutes  or  Rules  of  Court 
Prohibit  the  Practice.  —  In  Florida  attorneys 
and  officers  of  the  court  are  prohibited  by  a 
rule  of  the  court  from  signing  appeal  and 
other  bonds  for  their  clients,  on  pain  of 
having  the  proceeding  dismissed  and  of  being 
held  in  contempt  of  court.  Love?;.  Sheffelin, 
7  Fla.  40.  But  in  Cunningham  v.  Tucker,  14 
Fla.  251,  it  is  held  that  the  rule  does  not  pro- 
hibit attorneys  from  executing  bonds  or 
undertakings  as  principals  in  behalf  of  parties. 

In  Iowa  the  language  of  the  statute  was 
that  "  no  attorney  or  other  officer  of  the  court 
shall  be  received  as  security  in  any  proceed- 
ing in  court."  In  a  suit  where  an  injunction 
to  restrain  a  sale  under  execution  had  been 
granted,  there  was  a  motion  to  dismiss  the 
suit  on  the  ground  that  plaintiff's  attorney 
was  a  surety  on  the  injunction  bond.  The 
court,  after  quoting  the  statute,  said : 
"  Though  this  section  is  found  in  the  chapter 
regulating  '  security  for  costs,'  in  our  opinion 
it  is  not  limited  to  such  cases  but  was  intended 
to  prohibit  their  going  security  in  any  pro- 
ceeding pending  in  court.  The  language  is 
general,  is  imperative;  and  the  reason  of  the 
law  applies  to  injunction,  attachment,  and 
similar  bonds  as  fully  as  to  those  for  securing 
costs.  And  yet  we  are  not  of  the  opinion  that 
this  defect  in  the  bond  should  have  operated  to 
dismiss  the  suit.  For,  though  the  injunction, 
for  this  very  reason,  *  *  *  might  have  been 
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dissolved,  it  would  not  necessarily  follow  that 
the  suit  should  be  dismissed.  *  *  *  Plaintiff, 
waiving  the  injunction  upon  the  officer,  had  a 
right  to  proceed  in  the  litigation  so  far  as  it 
related  to  the  real  parties  in  interest."  Mas- 
sie  v.  Mann,  17  Iowa  133. 

Under  this  statute  an  attorney  cannot  be 
security  on  an  administrator's  bond.  Cuppy 
v.  Coffman,  82  Iowa  214.  See  Wright  v. 
Schmidt,  47  Iowa  233. 

Compiled  Laws  of  South  Dakota,  §  469, 
which  provides  that  "  no  practicing  attorney 
or  counselor  shall  be  surety  in  any  suit  or 
proceeding  which  may  be  instituted  in  any  of 
the  courts  of  this  territory,"  deprives  an  at- 
torney of  the  legal  ability  to  become  a  surety 
in  an  undertaking  in  any  suit  or  proceeding, 
and  no  waiver  of  objection  to  an  attorney  as 
surety,  either  by  himself  or  a  party  to  the 
action  in  which  he  executes  an  undertaking, 
can  make  him  competent.  Towle  v.  Bradley, 
2  S.  Dak.  472. 

The  Wisconsin  statute  (Wis.  Rev.  Stat.,  § 
2590)  which  provides  that  "no  ^attorney  or 
counselor  at  law,  practicing  in  any  of  the 
counties  of  this  state,  shall  be  taken  or  re- 
ceived as  bail  or  security  on  any  undertaking, 
bond,  or  recognizance  in  any  case  or  action, 
civil  or  criminal,"  is  held  to  disqualify  an 
attorney  absolutely  from  becoming  surety  in 
any  undertaking  in  any  action  whatever,  and 
does  not  apply  merely  to  bonds,  etc.,  in  those 
cases  in  which  he  is  professionally  interested, 
or  where  he  proposes  to  act  as  surety  for  his 
clients.  Gilbank  v.  Stephenson,  30  Wis.  155; 
Cothren  v.  Connaughton,  24  Wis.  134.  The 
same  is  true  of  the  South  Dakota  statute. 
Towle  v.  Bradley,  2  S.  Dak.  472. 

But  the  memorandum  on  a  justice's  docket 
required  by  §§  3872-3873  of  Wisconsin  Rev. 
Stat,  to  be  signed  by  the  sureties  for  costs  is 
not  within  the  prohibition  of  the  statute  just 
quoted.    Stark  v.  Small,  72  Wis.  215. 

For  a  Discussion  of  the  right  in  regard  to 
bail,  see  the  title  Bail  and  Recognizance. 

2.  Effect  of  Violation — Does  Not  Relieve  from 
Liability — England. — Banter  v.  Levi,  1  Chit. 
Rep.  713,  18  E.  C.  L.  212;  Harper  v.  Tahour- 
din,  6  M.  &  S.  383. 

Illinois. — Jack  v.  People,  19  111.  57. 

Indiana. — Ohio,  etc.,  R.  Co.  v.  Hardy,  64 
Ind.  454 (appeal  bond). 

lozva. — Wright  -■.  Schmidt,  47  Iowa  233 
(administrator's  bond). 

Kansas. — Sherman  State,  4  Kan.  570 
(criminal  recognizance) ;  Cook  v.  Caraway, 
29  Kan.  41 . 

Kentucky.  —  Holandsworth  v.  Com.,  11 
Bush  (Ky.)  617. 

Massachusetts. — Morrill  v.  Lamson,  138 
Mass.  115. 

Nebraska. — Tessier  v.  Crowley,  17  Neb.  207 
(attachment  bond). 
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Exemption  from  Arrest. 


the  proceedings,  if  the  statute  or  rule  of  court  so  provides,  or  to  subject  the 
attorney  to  some  other  penalty  prescribed  by  the  statute.1 

Where  Prohibition  Mere  Rule  of  Court. — The  obligation  of  the  bond  being  binding 
on  the  attorney,  notwithstanding  the  prohibition,  the  courts,  where  the  prohi- 
bition is  a  mere  rule  of  court  and  not  a  statute,  will  not  ordinarily  dismiss 
the  suit  for  want  of  a  sufficient  bond  unless  the  rule  requires  a  dismissal,  but 
will  merely  subject  the  attorney  to  punishment  as  for  contempt.2 

Power  of  Legislature  or  Court  to  Regulate  the  Subject. — There  is  no  question  as  to 
the  power  of  the  courts  or  of  the  legislature  to  make  a  rule  or  statute  that 
attorneys  shall  not  be  taken  as  sureties  on  bonds  of  their  clients  or  others  in 
judicial  proceedings.3 

3.  Exemption  from  Arrest. — While  an  attorney  is  engaged  in  the  trial  of  a 
cause,  and  in  attendance  upon  the  court  for  that  purpose,  and  while  going  to 
and  returning  from  the  trial,4  he  is  exempt  from  arrest  on  civil  process.5 


Ohio. — Wallace  v.  Scoles,  6  Ohio  429. 

Compare  Fond  du  Lac  v.  Moore,  58  Wis.  170. 

The  General  Rule  Applies  to  Judges  as  well 
as  to  practicing  attorneys.  State  v.  Findley, 
101  Mo.  368. 

In  New  York  the  rule  does  not  appear 
to  apply  to  proceedings  in  justices'  courts. 
See  Lawler  v.  Van  Aernam,  22  Alb.  L.  J.  156. 

Texas — Removal  of  Cause  to  Federal  Court — 
Rule  Directory. — Under  the  rule  of  court  in 
Texas,  an  attorney  should  not  become  a 
surety  on  a  bond  given  to  remove  a  cause  to 
the  federal  court,  unless  special  leave  of  the 
court  is  given.  But  the  rule  is  directory 
merely,  and  the  act  of  an  attorney  in  so  being 
a  surety  is  neither  void  nor  voidable.  Kohn 
v.  Washer,  69  Tex.  67. 

1.  Dismissal  of  Proceedings. — Love  v.  Sheffe- 
lin,  7  Fla.  40;  Massie  v.  Mann,  17  Iowa  131; 
Cook  v.  Caraway,  29  Kan.  41  ;  Gilbank  v. 
Stephenson,  30  Wis.  155. 

Amended  Bond. — On  a  motion  to  dismiss  for 
such  cause,  it  is  usual  to  permit  an  amended 
and  sufficient  bond  to  be  supplied  if  applica- 
tion is  seasonably  made.  Branger  v.  Butti  ick, 
30  Wis.  153;  Gilbank  v.  Stephenson,  30  Wis. 
155- 

2.  Where  Prohibition  Not  Statutory,  but  Rule 
of  Court  Merely. — In  Ohio,  etc.,  R.  Co.  v. 
Hardy,  64  Ind.  455,  the  court,  on  a  motion  to 
dismiss  an  appeal  because  the  attorney  was 
surety  on  the  appeal  bond,  said :  "  It  was 
within  the  power  of  the  court  to  make  the 
rule  in  question.  Abbott  v.  Zeigler,  9  Ind. 
511.  But  as  it  was  simply  a  rule  of  the  Cir- 
cuit Court  and  not  the  statute  of  the  state,  it 
would  not  necessarily  be  taken  notice  of,  as 
law,  by  persons  not  members  of  the  bar, 
practicing  in  that  court.  Hence  it  would  be 
unjust  to  such  persons  to  punish  them  by  dis- 
missal of  their  causes  on  account  of  the  im- 
proper conduct  of  such  attorneys,  though  the 
attorneys  might  have  exposed  themselves  to 
punishment  for  a  contempt  by  the  court 
whose  authority  and  rule  they  had  knowingly 
disregarded." 

3.  No  Question  as  to  Such  Power  in  Legislature 
or  Court. — See  Ohio,  etc.,  R.  Co.  ->.  Hardy, 
64  Ind.  455;  Abbott  v.  Zeigler,  9  Ind.  511; 
Johnson  v.  Com.,  2  Duv.  (Ky.)  410. 

In  Johnson  v.  Com.,  2  Duv.  (Ky.)  410,  a 
person   committed   on  an  indictment  for  a 


bailable  offense  offered  a  bail  bond  with  an 
attorney  as  surety;  the  surety  was  solvent  and 
unobjectionable  in  every  way,  except  that  the 
statute  of  Kentucky  prohibited  attorneys  from 
becoming  surety  on  bonds  or  recognizances 
for  their  clients  charged  with  criminal  of- 
fenses; the  bond  was  rejected  on  that  ground. 
The  prisoner  attacked  the  statute  as  uncon- 
stitutional in  that  it  Tactically  required  of  him 
excessive  bail.  It  was  held,  however,  that  the 
statute  was  constitutional. 

For  Further  Discussion  of  this  topic,  see  the 
title  Bail  and  Recognizance. 

4.  Exemption  from  Arrest — Civil  Cases — The 
Privilege  Exists  while  on  His  Way  to  Court. — In 
re  Jewitt,  33  Beav.  5159,  10  Jur.  N.  S.  814; 
Strong  v.  Dickenson,  1  M.  &  W.  488,  5  D.  P. 
C.  86;  Gascoygne's  Case,  14  Ves.  Jr.  183. 

While  in  Attendance  on  the  Court. — In  re 
Hope,  9  Jur.  856;  Webb  v.  Taylor,  1  D.  &  L. 
676,  8  Jur.  39;  In  re  Hippesley,  1  H.  Bl.  636; 
Secor  v.  Bell,  18  Johns.  (N.  Y.)  52. 

And  while  Returning  from  Court. — Luntly  z*. 
 ,  1  Cromp.  &  M.  579,  2  D.  P.  C.  51 ;  New- 
ton v.  Harland,  8  Scott  70  ;  Rubenstein  -'.  , 

10  Ir.  C.  L.  R.  386;  Atty.-Gen.  v.  Skinners' 
Co.,  8  Sim.  377;  Ex  p.  Ledwich,  8  Ves.  Jr. 
598.     Compare    Newton  v.  Constable,  2 
B.  157,  42  E.  C.  L.  616,  6  Jur.  317,  1  G.  &  D. 
408. 

In  Foreign  Jurisdiction. — Whether  an  attor- 
ney is  exempt  from  the  service  of  civil  proc- 
ess in  a  foreign  jurisdiction,  when  he  is  there 
solely  to  attend  to  a  client's  cause,  is  uncer- 
tain;  it  seems  that  the  client  is  privileged 
from  service  in  such  cases,  and  it  is  question- 
able whether  the  attorney  would  not  be  en- 
titled to  the  same  privilege.  See  the  title 
Service  of  Process;  Andrews  v.  Lembeck, 
46  Ohio  St.  38,  15  Am.  St.  Rep.  547;  Halsey 
v.  Stewart,  4  N.  J.  L.  420. 

For  Full  Discussion  of  this  matter,  see  the 
title  Imprisonment  for  Debt  and  in  Civil 
Actions. 

5.  See  Ogden  v.  Hughes,  5  N.  J.  L.  825; 
Brooks  v.  Patterson,  2  Johns.  Cas.  (N.  Y.)  102, 
Col.  &  C.  Cas.  (N.  Y.)  133;  Emmet's  Case,  2 
Cai.  (N.  Y.)  387;  Webb  v.  Cleveland,  9 
Johns.  (N.  Y.)  266;  Scott  v.  Van  Alstyne,  9 
Johns.  (N.  Y.)  216;  Gibbsf.  Loomis,  10  Johns. 
(N.  Y.)  463;  Tiffany  v.  Driggs,  13  Johns.  (N. 
Y.)  252;  Secor  v.  Bell,  18  Johns.  (N.  Y.)  52; 
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This  privilege,  however,  does  not  extend  to  exemption  from  arrest  under 
criminal  process.1  And  since  arrest  on  civil  process  is  now  almost  univer- 
sally abolished  in  this  country,  this  privilege  is  of  slight  importance. 

4.  Liability  for  Language  Used  in  Argument — Rule  stated. — Subject  to  the  limi- 
tation that  what  is  said  or  written  shall  be  pertinent  and  material  to  the  case 
involved,  and  not  malicious,  counsel,  in  pleading  or  arguing  cases  in  court, 
enjoy  an  absolute  exemption  from  liability  for  language  used  in  the  progress 
of  the  case.2 

The  Privilege  Rests  upon  Grounds  of  Public  Policy,  and  is  essential  to  a  proper 
administration  of  justice;  considerations  of  expediency  and  necessity  require 
that  counsel,  in  their  arguments,  shall  enjoy  the  utmost  latitude  and  be 
unrestrained  by  any  apprehension  of  civil  liability  for  their  language  used, 
provided  always  that  the  privilege  shall  not  be  made  a  cloak  for  the  gratifica- 
tion of  private  spleen.  If  it  appears  that  the  counsel  made  use  of  defamatory 
language  from  motives  of  malice,  or  under  such  circumstances  as  to  indicate 
a  reckless  disregard  of  the  rights  of  others,  his  privilege  will  not  protect  him 


Gay  v.  Rogers,  3  Cow.  (N.  Y.)  368;  Colt  v. 
Gregory,  3  Cow.  (N.  Y.)  22;  Sperry  v. 
Willard,  1  Wend.  (N.  Y.)  32;  Corey  v. 
Russell,  4  Wend.  (N.  Y.)  204;  Humphrey 
■v.  Cumming,  5  Wend.  (N.  Y.)  90;  Bohanan 
v.  Peterson,  9  Wend.  (N.  Y.)  503;  Cole 
v.  M'Clellan,  4  Hill  (N.  Y.)  59;  Com.  v. 
Ronald,  4  Call  (Va.)  97;  Weeks  on  Attor- 
neys, §  107.  Contra,  Elam  v.  Lewis,  19  Ga. 
608;  Respublica  v.  Fisher,  1  Yeates  (Pa.) 
35°- 

As  to  English  cases,  see  I  Jac.  Fish.  Dig., 
pp.  639,  999;  In  re  Sheriff  of  Kent,  2  C.  &  K. 
197,  61  E.  C.  L.  197  ;  Jones  v.  Marshall,  2  C.  B. 
N.  S.  615,  89  E.  C.  L.  615,  3  Jur.  N.  S. 
916;  Phillips  v.  Pound,  7  Exch.  881,  16  Jur. 
64S- 

Change  of  Occupation — Privilege  Ceases. — The 

object  of  the  privilege  is  that  attorneys  may 
not  be  drawn  into  other  courts,  or  to  other 
business,  to  the  injury  of  the  suitors.  So 
that  if  an  attorney  ceases  to  practice  for  a 
year,  not  in  consequence  of  any  temporary 
absence  or  avocation,  but  by  betaking  himself 
to  a  profession  or  business  incompatible  with 
his  practice  as  an  attorney,  his  privilege 
ceases.  Brooks  v.  Patterson,  2  Johns.  Cas. 
(N.  Y.)  102 ;  Col.  &  C.  Cas.  (N.  Y.)  133.  See 
also  Ogden  *.  Hughes,  5  N.  J.  L.  825. 

Waiver. — Where  an  attorney,  on  being  ar- 
rested, does  not  mention  his  privilege,  but  re- 
quests the  officer  to  obtain  a  bail  bond,  and 
executes  it,  he  waives  his  privilege.  Cole  v. 
M'Clellan,  4  Hill  (N.  Y.)  59. 

The  PrivUege  does  Not  Extend  to  an  Attorney 
about  to  Leave  the  Country. — Thompson  v. 
Moore,  1  D.  N.  S.  283,  5  Jur.  1009;  Flight  v. 
Cook,  1  D.  &  L.  174,  13  L.  J.       B.  78. 

Nor  to  an  Attorney  Going  to  Attend  a  Court  in 
which  He  has  Not  been  Admitted  to  Practice. — 
Price  v.  Clutterbuck,  1  F.  &  F.  379. 

1.  Criminal  Process. — Kirkham  v.  Whaley,  1 
Ld.  Raym.  27;  Reg.  v.  Payne,  4  Leon  1.  See 
the  title  Arrest,  vol.  2,  p.  832. 

2.  General  Rule  as  to  Language  Used  in  Argu- 
ment— Alabama. — Lawson  v.  Hicks,  38  Ala. 
279,  81  Am.  Dec.  49. 

Georgia. — Lester  v.  Thurmond,  51  Ga.  118. 
Illinois. — Spaids  v.  Barrett,  57  111.  289,  11 
Am.  Rep.  10. 
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Kentucky. — Morgan  v.  Booth,  13  Bush 
(Ky.)  480. 

Maryland. — Maulsby  v.  Reifsnider,  69  Md. 

143- 

Massachusetts. — Hoar  v.  Wood,  3  Met. 
(Mass.)  193;  Rice  v.  Coolidge,  121  Mass.  393, 
23  Am.  Rep.  279;  McLaughlin  v.  Cowley,  127 
Mass.  316. 

Nezv  York. — Newfield  v.  Copperman,  15 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  360;  Gil- 
bert v.  People,  1  Den.  (N.  Y.)  41,  43  Am. 
Dec.  646;  Hastings  v.  Lusk,  22  Wend.  (N.  Y.) 
410,  34  Am.  Dec.  330;  Ring  v.  Wheeler,  7 
Cow.  (N.  Y.)  725;  Marsh  v.  Ellsworth,  50  N. 
Y.  309,  36  How.  Pr.  (N.  Y.)  532;  Dada  v. 
Piper,  41  Hun  (N.  Y.)  254. 

The  Presumption  is  that  a  complaint  drawn 
and  signed  by  an  attorney  is  privileged. 
Ruohs  i'.  Backer,  6  Heisk.  (Tenn.)  395,  19 
Am.  Rep.  598;  Mower  v.  Watson,  11  Vt.  536, 
34  Am.  Dec.  704;  Jennings  v.  Paine,  4  Wis. 
358;  Larkin  v.  Noonan,  19  Wis.  82.  See  also 
Garr  v.  Selden,  4  N.  Y.  91 ;  Bradley  v.  Heath, 
12  Pick.  (Mass.)  163,  22  Am.  Dec.  418; 
M'Millan  v.  Birch,  1  Binn.  (Pa.)  178,  2  Am. 
Dec.  426. 

In  Brook  v.  Montague,  Cro.  Jac.  90,  it  is 
laid  down  that  "a  counselor  in  law  retained 
hath  a  privilege  to  enforce  anything  which  is 
informed  him  by  his  client  and  to  give  it  in 
evidence,  it  being  pertinent  to  the  matter 
in  question,  and  not  to  examine  whether  it 
be  true  or  false;  but  it  is  at  the  peril  of  him 
who  informs  it;  for  a  counselor  is,  at  his 
peril,  to  give  in  evidence  that  which  his  client 
informs  him,  being  pertinent  to  the  matter  in 
question ;  *  *  *  but  matter  not  pertinent  to 
the  issue  or  the  matter  in  question  he  need 
not  deliver;  for  he  is  to  discern,  in  his  discre- 
tion, what  he  is  to  deliver  and  what  not ;  and 
although  it  be  false  he  is  excusable,  being 
pertinent  to  the  matter.  But  if  he  give  in 
evidence  anything  not  material  to  the  issue, 
which  is  scandalous,  lie  ought  to  aver  it  to  be 
true,  otherwise  he  is  punishable;  for  it  shall 
be  intended  as  spoken  maliciously  and  with- 
out cause,  which  is  a  good  ground  for  an 
action."  Quoted  and  applied  in  Ring  v. 
Wheeler,  7  Cow.  (N.Y.)  730.  See  also  Wood  :•. 
Gunston,  r  Sty.  462,  7  Cow.  (N.  Y.)  731,  note. 
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Conflicting  Interests. 


from  liability,  unless  he  can  show  clearly  that  it  was  pertinent  to  the  case  and 
necessary  for  a  proper  defense  of  his  client's  interests.1 

And  the  Privilege  is  Confined  to  language  spoken  in  the  courtroom  or  written 
in  pleadings;  it  does  not  protect  an  attorney  who  publishes  in  a  newspaper 
an  argument  made  by  him  containing  defamatory  language.2 

A  Fair  and  Impartial  Account  of  Judicial  Proceedings,  however,  will  not  render  the 
publisher  liable,  although  a  part  of  the  account  may  embrace  the  defamatory 
language  of  counsel.3 

5.  Cannot  Eepresent  Conflicting  Interests — General  Rule. — An  attorney  may 
not  represent  adverse  interests,  or  undertake  the  discharge  of  inconsistent  or 
conflicting  duties  ;  after  having  been  retained  by  one  party  he  cannot,  without 
a  plain  violation  of  his  professional  duty,  attempt  to  represent  any  party  or 
interests  which  are  opposed  to  those  of  his  client,  or  receive  any  compen- 
sation from  either  party.* 


1.  Grounds  of  the  Rule. — The  subject  is  con- 
sidered at  great  length  in  the  opinion  of 
Chancellor  Walworth  in  Hastings  v.  Lusk, 
22  Wend.  (N.  Y.)  413,  34  Am.  Dec.  330. 

An  attorney,  in  the  discussion  of  his  client's 
cause,  is  not  liable  for  words  spoken  relative 
to  the  matters  in  controversy,  or  subjects 
which  incidentally  arise  in  the  course  of  the 
trial.  But  if  counsel  wantonly  depart  from 
the  evidence  and  point  in  issue,  with  an  in- 
tent to  injure  the  character  of  the  adversary, 
without  propriety  or  probable  ground,  they 
are  responsible.  Com.  v.  Culver,  1  Pa.  L.  J. 
361. 

An  attorney,  in  alleging  that  a  party  had 
kept  a  certain  sum  of  money,  which,  under 
his  contract,  he  ought  not  to  have  kept, 
used  the  expression  "he  has  defrauded 
us."  The  court  held  that  this  was  privileged, 
and  that  no  liability  arose  out  of  it.  Needham 
v.  Dow-ling,  15  L.  J.  C.  P.  9.  See  also  Mac- 
kay  v.  Ford,  5  H.  &  N.  792,  where  counsel, 
in  defending  a  client  on  a  charge  of  assault  in 
turning  the  plaintiff  out  of  certain  premises, 
said  his  client  "had  been  plundered  to  a 
frightful  extent,"  and  the  court  held  that  this 
was  pertinent  and  therefore  privileged. 

"For  Any  Defamatory  Matter  Contained  la  a 
Pleading  in  a  court  of  civil  jurisdiction  no  action 
for  libel  can  be  maintained ;  the  power  pos- 
sessed by  courts  to  strike  out  scandalous  matter 
from  the  proceedings  before  them,  and  to 
punish  as  for  a  contempt,  is  considered  a  suf- 
ficient guaranty  against  the  abuse  of  this  privi- 
lege." Townshendon  Slan.  and  L.  (4th  ed.), 
^  221.  See  also  Ruohs  v.  Backer,  6  Heisk. 
(Tenn.)  406,  19  Am.  Rep.  598. 

Extent  of  the  Rule. — In  Hoar  v.  Wood,  3 
Met.  (Mass.)  197,  the  court,  by  Shaw,  C.  J., 
said  :  "  Still  this  privilege  must  be  restrained 
by  some  limit,  and  we  consider  that  limit  to 
be  this :  that  a  party  or  counsel  shall  not  avail 
himself  of  his  situation  to  gratify  private 
malice  by  uttering  slanderous  expressions, 
either  against  a  party,  witness,  or  third  per- 
son, which  have  no  relation  to  the  cause  or 
subject-matter  of  the  inquiry.  Subject  to  this 
restriction,  it  is,  on  the  whole,  for  the  public 
interest  and  best  calculated  to  subserve  the 
purposes  of  justice,  to  allow  counsel  full  free- 
dom of  speech  in  conducting  the  causes  and 
advocating  and  sustaining  the  rights  of  their 
constituents ;  and  this  freedom  of  discussion 


ought  not  to  be  impaired  by  numerous 
and  refined  distinctions."  Citing  Molton 
v.  Clapham,  March  20;  Astley  v.  Younge, 
2  Burr.  807 ;  Hodgson  v.  Scarlett,  1  B.  & 
Aid.  232. 

In  Wyatt  v.  Buell,  47  Cal.  624,  a  person, 
acting  as  his  own  attorney,  applied  to  the 
court  for  an  extension  of  time  in  which  to  file 
a  transcript  on  appeal.  The  ground  relied 
on  for  the  extension  was  an  accident  to  him- 
self which  disabled  him  from  preparing  the 
transcript  in  time ;  but  in  his  application  he 
went  beyond  this  reason,  and  charged  his 
attorney  in  the  court  below  with  having  col- 
luded with  the  adverse  attorney.  The  court 
held  that  such  a  charge  was  actionable  per  se, 
and  that  it  was  not  privileged,  being  imper- 
tinent to  any  issue  and  entirely  unnecessary. 
Wyatt  v.  Buell,  47  Cal.  624. 

2.  Publication  in  Newspaper. — In  Weeks  on 
Attorneys,  §  117,  it  is  said:  "There  is,  how- 
ever, a  well-defined  difference  between  the 
rules  of  law  which  protect  communications, 
because  of  the  occasion  on  which  they  are  made, 
and  the  duty  resting  upon  the  person  making 
them,  and  those  rules  which  concern  the 
spreading  before  the  world  the  same  commu- 
nications. It  does  not  follow,  because  a 
counsel  may  freely  speak  in  court  as  he  be- 
lieves or  is  instructed,  that  therefore  he  may 
publish  his  speech  through  the  public  press. 
The  privilege  in  court  is  necessary  to  the 
complete  discharge  of  his  duty  to  his  client, 
but  when  the  suit  is  ended,  that  duty  is  dis- 
charged, and  he  is  not  called  upon  to  appeal 
from  the  court  and  the  jury  to  the  general 
public." 

3.  Weeks  on  Attys.,  §  117;  Hoare  7'.  Silver- 
lock,  9  C.  B.  20,  67  E.  C.  L.  20 ;  Lewis  v. 
Levy,  El.  Bl.  &  El.  537,  96  E.  C.  L.  537; 
Sandford  v.  Bennett,  24  N.  Y.  20. 

For  a  Full  Discussion  of  this  branch  of  the 
subject,  see  the  title  Libel  and  Slander. 

4.  General  Rule  as  to  Representing  Conflicting 
Interests. — Parker  v.  Parker,  99  Ala.  239; 
Spinks  v.  Davis,  32  Miss.  154;  MacDonald  v. 
Wagner,  5  Mo.  App.  56;  Cantrell  t>.  Clusin,5 
Sneed  (Tenn.)  116;  Clarke  County  v.  Clarke 
County,  1  Wash.  Ter.  250.  See  also  Shoe- 
make  v.  Smith,  80  Iowa  655,  where  it  was  held 
that  the  fact  that  the  plaintiff's  attorney  had 
appeared  for  the  defendant  at  a  previous  time 
was  no  ground  for  reversal. 
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Agreement  to  Represent  Void. —  An  agreement  by  an  attorney  to  represent  a 
party  is  void,  and  no  compensation  can  be  claimed  under  it,  where  it  appears 
that  he  is  employed  to  protect  adverse  interests.1 

Consequence  of  Former  Retainer. — For  an  attorney  to  appear  against  a  former 
client,  in  any  matter  with  which  he  was  formerly  connected  as  attorney,  is 
irregular  and  will  not  be  permitted  by  the  court.2 

Information  Acquired  by  Former  Relation,  Not  to  be  Used  for  New  Client  to  Prejudice  of  Former 
One. — And  if  it  appears  that  he  intends  to  use,  for  the  benefit  of  his  new  client, 
whose  interests  are  adverse,  information  acquired  through  his  relationship 
with  the  former  client,  or  where  any  malice  or  fraud,  or  want  of  good  faith 
appears,  such  conduct  will  subject  him  to  disbarment.3 


Attorney  Acquiring  Adverse  Interests — Client's 
Consent. — An  attorney  employed  for  a  par- 
ticular service  cannot  acquire  a  personal  in- 
terest in  the  subject-matter  of  the  employment, 
such  as  is  opposed  to  that  of  his  client,  with- 
out his  client's  full  consent,  freely  and  fairly 
given.  Gott  v.  Brigham,  41  Mich.  227.  See 
the  title  Agency,  vol.  1,  p.  1086. 

Concealment  of  Prior  or  Adverse  Retainer. — 
Although  an  attorney  is  bound  to  disclose  to 
his  client  every  adverse  retainer  and  every 
prior  retainer  which  may  affect  his  discretion, 
yet  the  concealment  of  such  retainers  is  not 
per  se  evidence  of  fraud.  Williams  v.  Reed, 
3  Mason  (U.  S.)  405. 

Rescission  of  Contract  of  Employment. — 
Where  one  retains  an  attorney,  relying  on  the 
latter's  assurance  that  he  is  not  interested  in 
certain  adverse  litigation,  he  may,  on  discov- 
ering the  falsity  of  such  assurance,  rescind  the 
contract  of  employment  and  discharge  the 
attorney.  Merchants'  Nat.  Bank  v.  Eustis 
(Tex.  Civ.  App.  1894),  28  S.  W.  Rep.  227  ;  Mc- 
Arthur  v.  Fry,  10  Kan.  233.  See  also  Arring- 
ton-y.  Sneed,  18  Tex.  140. 

Presumption. — "  When  a  client  employs  an 
attorney  he  has  a  right  to  presume,  if  the 
latter  be  silent  on  the  point,  that  he  has  no 
engagements  which  interfere,  in  any  degree, 
with  his  exclusive  devotion  to  the  cause  con- 
fided to  him ;  that  he  has  no  interest  which 
may  betray  his  judgment  or  endanger  his 
fidelity."  Weeks  on  Attorneys,  §  260,  quot- 
ing from  Williams  v.  Reed,  3  Mason  (U.  S.) 
4°5- 

Executor  of  Estate  of  Mortgagor  and  Attorney 
for  Mortgagee — Inconsistent. — The  relations  of 
executor  for  the  estate  of  a  mortgagor  and 
attorney  for  the  mortgagees  are  inconsistent, 
and  the  same  party  cannot  properly  fill  both. 
Annely  v.  De  Saussure,  12  S.  Car.  507. 

1.  Agreement  to  Represent  Conflicting  Inter- 
eats —  Compensation. — McArthur  v.  Fry,  10 
Kan.  233  ;  MacDonald  v.  Wagner,  5  Mo.  App. 
56.  This  last  cited  case  was  an  action  on  a 
note  given  to  the  plaintiff,  an  attorney,  by  a 
husband,  for  conducting  divorce  proceedings. 
It  appearing  that  the  same  attorney  was  also 
attorney  for  the  wife  in  that  proceeding,  and 
had  induced  her  to  consent  to  the  decree  of 
divorce,  the  court  held  that  there  could  be 
no  recovery  on  the  note. 

An  attorney  representing  one  party  in  a 
negotiation  or  suit  cannot  claim,  and  will  not 
be  allowed  to  receive,  compensation  from  the 
other  party.    De  Celis  v.  Brunson,  53  Cal. 
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372;  Orr  v.  Tanner,  12  R.  I.  94;  Valentine  v. 
Stewart,  15  Cal.  387. 

An  attorney  cannot  serve  professionally 
both  parties  to  a  controversy;  and  where  he 
has  been  retained  by  one  he  cannot  recover 
for  services  rendered  in  the  same  matter  to 
the  other.  Herrick  v.  Catley,  1  Daly  (N.  Y.) 
512,  30  How.  Pr.  (N.  Y.)  208. 

Law  Partners.  —  One  partner  cannot  act 
against  a  client  represented  by  his  firm.  Cox 
v.  Barnes  (Neb.  1895),  63  N.  W.  Rep.  394. 

2.  Former  Clients  — Rights  of. — Valentine  v. 
Stewart,  15  Cal.  387;  Sherwood  v.  Saratoga, 
etc.,  R.  Co.,  15  Barb.  (N.  Y.)  650  (summons 
irregular  in  that  it  showed  that  both  parties 
appeared  by  the  same  attorney) ;  Com.  v. 
Gibbs,  4  Gray  (Mass.)  146. 

3.  People  v.  Spencer,  61  Cal.  128;  In  re 
Stephens,  77  Cal.  357,  84  Cal.  77;  U.  S.  v. 
Costen,  38  Fed.  Rep.  24. 

Where  an  attorney  receives  a  large  sum  of 
money  from  his  client,  as  payment  for  services 
to  be  rendered  by-  him  for  her  in  and  about  the 
settlement  of  the  estate  of  her  deceased  hus- 
band, he  is  bound  at  all  times  to  hold  himself 
in  readiness  to  render  them,  disembarrassed 
from  all  complication  with  others,  and  to  take 
no  position  against  her,  and  not  to  appear  as 
attorney  and  counsel  for  parties  litigating 
with  her  in  relation  to  her  rights  or  claims 
under  the  will,  upon  the  estate  of  her  husband. 
Quinn  v.  Van  Pelt,  36  N.  Y.  Super.  Ct. 
279. 

The  Court  will  Not  Proceed  Summarily  against 
an  attorney  merely  because  he  has,  from  im- 
proper motives,  given  information  which  may- 
be used  against  a  former  client.  There  must 
be  some  actual  misconduct  by  him,  as  attor- 
ney, by  the  adverse  use  of  information  while 
the  relation  of  attorney  and  client  is  still  sub- 
sisting, or  by  the  betrayal  of  secrets  relating  to 
the  client's  business,  obtained  by  him  (the  at- 
torney) while  acting  in  a  confidential  capacity 
and  acquired  in  consequence  of  his  so  acting. 
In  re  Cutts,  16  L.  T.  71. 

"  Even  by  the  Consent  of  Parties,  an  attorney 
is  not  permitted  to  act  on  both  sides  of  a  cause. 
Attorneys  in  England  have,  in  pursuance  of 
the  summary  jurisdiction  of  the  court,  been 
committed  to  the  Fleet  and  their  names 
stricken  from  the  rolls  for  accepting  a  retainer 
on  both  sides.  In  other  cases,  the  court  has, 
on  motion,  set  aside  proceedings  and  imposed 
the  costs  upon  the  attorney."  Weeks  on 
Attys.,  §  120,  citing  Anonymous,  7  Mod.  47, 
2  Bing.  423;  Mason's  Case,   1  Freem.  74; 
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Limits  to  This  Principle. — The  rule  does  not  mean,  however,  that  an  attorney 
having  once  been  employed  by  a  client  shall  never  thereafter  appear  in  any 
matter  against  him;  it  merely  forbids  his  appearance  or  acting  against  him 
where  he  can  use,  to  the  detriment  of  such  client,  the  information  and  confi- 
dences acquired  during  the  existence  of  their  relation  as  attorney  and  client.1 

Acting  as  Umpire  Permissible. — Nor  does  the  rule  prohibit  his  acting  for  both 
parties  in  a  transaction  where  his  duty  is  that  merely  of  umpire  and  not  of 
counsel.2 

Criterion  as  to  Whether  Interests  Adverse  or  Inconsistent. — Whether  or  not  there  is  any 
inconsistency  in  representing  particular  interests,  must  depend  largely  upon 
the  peculiar  facts  in  each  case;  the  only  criterion  is  whether,  at  any  stage 
of  the  proceedings,  his  duty  to  one  interest  will  compel  him  to  assail  or 


Berry  v.  Jenkins,  3  Bing.  423;  Herrick  v. 
Catley,  30  How.  Pr.  (N.  Y.  C.  PI.)  208,  1  Daly 
(N.  Y.)  512. 

Attorney  in  a  Cause  Acting  as  Commissioner  to 
Take  Accounts  Ordered. — In  Bowers  v.  Bowers, 
29  Gratt.  (Va.)  702,  in  holding  that  an  at- 
torney of  one  of  the  parties  to  a  cause  is  incom- 
petent to  act  as  a  commissioner  to  take  an  ac- 
count in  that  cause,  the  court  said  :  "  However 
elevated  the  counsel  may  be,  his  feelings,  and 
even  his  judgment,  will  be  insensibly  influ- 
enced by  his  position,  his  association  and 
conversation  with  his  client,  his  witnesses  and 
his  friends.  No  one  expects  the  counsel  to  be 
disinterested.  It  is  not  desirable  that  he 
should  be  so.  His  allegiance  and  his  duty  are 
to  his  client.  He  must  give  to  the  latter  the 
best  of  his  ability  and  his  service.  And  there- 
fore it  is,  in  all  the  cases  involving  this  question, 
it  has  ever  been  held  that  an  attorney  is  in- 
competent to  act  as  judge,  juror,  commission- 
er in  chancery,  or  in  any  judicial  capacity 
whatever,  in  a  cause  in  which  he  is  the  counsel 
of  one  of  the  parties."  See  also  Ex  p.  Collins, 
2  Va.  Cas.  222;  Brown  v.  Byrne,  1  Walk. 
(Mich.)  4^3 ;  Wilkinson  v.  Vorce,  41  Barb.  (N. 
Y.)  373;  Stebbins  v.  Brown,  65  Barb.  (N..Y.) 
272;  White  v.  Haffaker,  27  111.  349;  Com.  -». 
Gibbs,  4  Gray  (Mass.)  146. 

1.  Extent  of  Rule. — Thus  while  an  attorney 
is  never  allowed  to  change  sides,  in  the  same 
cause,  though  at  different  trials,  yet  when,  in 
the  course  of  other  business,  he  has  obtained 
a  knowledge  of  the  matters  connected  with 
the  suit  in  question,  he  will  not  generally 
be  prevented  from  acting  against  the  party 
through  whose  business  he  obtained  such 
knowledge  ;  especially  where  such  party  does 
not  desire  his  services.  Price  v.  Grand 
Rapids,  etc.,  R.  Co.,  18  Ind.  137. 

Relations  Not  Inconsistent. — One  who  acts  as 
counsel  for  a  corporation  does  not  commit  a 
breach  of  trust  if  he  afterwards  acts  as  coun- 
sel in  a  proceeding  against  a  director  to  re- 
cover money  which  the  corporation  has  lost 
through  a  breach  of  the  director's  official 
trust.    Bent  v.  Priest,  10  Mo.  App.  543. 

The  attorney  for  the  mortgagee  in  a  fore- 
closure suit  may  properly  appear  also  as 
attorney  for  a  purchaser  of  the  equity  of 
redemption.  Wallace  v.  Furber,  62  Ind. 
103. 

The  fact  that  the  plaintiff's  attorney  offi- 
cially, as  an  officer  of  the  government,  at  a 
former  time,  held  a  different  view  of  the  law 
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of  the  case  from  that  afterwards  advocated 
by  him  as  such  attorney,  need  not,  of  itself, 
disqualify  him  from  accepting  plaintiff's  re- 
tainer, or  affect  his  right  to  compensation 
for  services  rendered  to  plaintiff.  Smith  v. 
Chicago,  etc.,  R.  Co.,  60  Iowa  515. 

The  plaintiff  in  attachment  proceedings  can- 
not object  that  the  same  attorneys  appeared 
for  the  defendant  corporation  that  appeared 
for  the  complainant  in  proceedings  in  chan- 
cery against  the  corporation  to  have  a  receiver 
appointed.  Butler  Paper  Co.  v.  Regan  Print- 
ing Co.,  35  111.  App.  152. 

One  who  has  acted  as  attorney  at  law  of  a 
party,  in  obtaining  a  judgment,  may  act  as 
commissioner  in  taking  a  deposition  for  his 
client,  to  be  used  in  a  claim  suit  growing  out 
of  the  judgment,  provided  he  is  not  the  attor- 
ney in  the  claim  suit,  and  does  not  appear  to 
have  any  interest  in  the  event  of  the  suit. 
Taylor  v.  Huntsville  Branch  Bank,  14  Ala. 
633- 

Attorney  for  Insolvent  Corporation  Creditors. 

— In  the  case  of  Powell  v.  Willamette  Valley 
R.  Co.,  15  Oregon  393,  in  a  proceeding  to  wind 
up  the  affairs  of  an  insolvent  corporation, 
third  parties  employed  the  attorney  of  the 
corporation  to  buy  up  the  creditors'  claims, 
so  that  the  corporation  might  be  reor- 
ganized. It  was  held  that  so  long  as  the  attor- 
ney paid  for  the  claims  all  that  they  were 
worth,  there  was  no  breach  of  trust  or  confi- 
dence in  his  failure  to  inform  the  creditors  of 
the  contemplated  reorganization. 

2.  May  Act  as  Umpire. — In  Sipes  v.  Whit- 
ney, 30  Ohio  St.  76,  a  judgment  confessed  in 
another  state  by  the  defendant's  attorney, 
who  had  authority  to  confess  it,  was  objected 
to  because  the  record  showed  that  such  attor- 
ney acted  as  attorney  for  both  parties.  It 
was  held  that  the  judgment  was  a  valid  and 
binding  one.  The  court,  after  recognizing 
the  general  rule  as  stated,  said :  "  But  this 
does  not  prevent  an  attorney  from  acting  as 
umpire  by  consent  of  the  opposing  party. 
It  is  likewise  competent  for  two  principals, 
with  separate  and  independent  interests,  for 
the  purposes  of  convenience,  to  unite  and  ap- 
point a  common  agent.  If  this  is  done  know- 
ingly, with  the  intention  that  the  agent  shall 
represent  each,  he  is  authorized,  in  the  ab- 
sence of  specific  instructions,  and  when  there 
is  no  opportunity  of  resorting  to  his  princi- 
pals for  advice,  to  adjust  the  relations  of  the 
two." 
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neglect  the  other;  if  so,  he  must  decline  to  represent  one  or  the  other.1  The 
test  of  inconsistency  in  cases  of  the  character  under  consideration  is  not 
whether  the  attorney  has  ever  appeared  for  the  party  against  whom  he 
proposes  to  appear,  but  whether  his  accepting  the  new  retainer  will 
require  him,  in  forwarding  the  interests  of  his  new  client,  to  do  anything 
which  will  injuriously  affect  his  former  client  in  any  matter  in  which  he 
formerly  represented  him,  and  whether  he  will  be  called  upon,  in  his  new 
relation,  to  use  against  his  former  client  any  knowledge  or  information 
acquired  through  their  former  connection.2 

Rule  Not  Confined  to  Professional  Matters. — The  rule  as  to  an  attorney's  representing 
conflicting  interests  does  not  apply  solely  to  professional  matters;  an  attorney 
cannot,  under  his  oath,  undertake  to  act  professionally  in  support  of  any 
cause  when,  in  a  private  capacity,  he  is  interested  in  a  cause  involving 
conflicting  interests.3 


1.  Acting  as  Administrator  and  as  Attorney 
for  Claimants  against  the  Estate. — See  Spinks 
v.  Davis,  32  Miss.  154.  In  this  case  an  attor- 
ney attempted  to  act  as  administrator  of  a  dece- 
dent, and  as  attorney  for  one  having  a  claim 
against  the  estate.  The  court,  after  holding 
that  the  two  duties  were  inconsistent,  went 
on  to  say:  "It  is  no  answer  to  this  view  of 
the  case  to  say  that  the  defendant  might  prop- 
erly have  performed  his  duty  generally,  as 
administrator,  as  well  to  others  interested  as 
to  the  plaintiff,  and  yet  have  properly  paid 
the  claim  of  the  plaintiff;  and  that  it  is  to  be 
presumed  that  the  arrangement  was  intended 
to  be  carried  out  by  legal  means,  and  not  by 
those  which  were  illegal.  It  is  a  sufficient 
objection  to  a  contract,  on  the  ground  of  pub- 
lic policy,  that  it  has  a  direct  tendency  to 
induce  fraud  and  malpractice  upon  the  rights 
of  others,  or  the  violation  or  neglect  of  high 
public  duties." 

The  Same  Attorney  may  Act  for  the  Plaintiff 
and  for  an  Intervener  where  there  is  no  contest 
between  the  two.  Deering  v.  Hurt  (Tex. 
1886),  2  S.  W.  Rep.  42. 

Settlement  of  Estate. — On  a  bill  filed  by  a 
widow  to  compel  the  settlement  of  the  estate 
of  her  deceased  husband,  the  defendant's 
solicitor  cannot  properly  represent  the  minor 
heirs,  their  interest  being  adverse  to  that  of 
the  defendant.    Parker  v.  Parker,  99  Ala.  239. 

Receiver  for  Partnership — Employing  Attorney 
for  Complainants  in  Dissolution  Proceedings. — 
A  receiver  appointed  in  proceedings  for  the 
dissolution  of  a  partnership  should  not  em- 
ploy as  his  attorney  the  attorney  for  the  com- 
plainants in  the  proceedings;  but  if  the  de- 
fendant appears  by  the  same  solicitor  in  the 
suit  by  the  receiver  as  he  did  in  the  original 
suit,  such  appearance  amounts  to  a  waiver  of 
all  objections.  Warren  v.  Sprague,  4  Edw. 
Ch.  (N.  Y.)  416;  Heffron  v.  Flower,  35  111. 
App.  200.  See  also  Butler  Paper  Co.  v.  Re- 
gan Printing  Co.,  35  111.  App.  152. 

A  Solicitor  In  a  Case  cannot  Act  as  Special 
Master  to  execute  the  decree  ;  the  two  positions 
are  conflicting.    White  v.  Haffaker,  27  111.  349. 

2.  Test  of  Inconsistency. — See  Price  -'.  Grand 
Rapids,  etc.,  R.  Co.,  18  Ind.  137;  Bent  v. 
Priest,  10  Mo.  App.  543. 

The  appearance  of  counsel  specially  for  a 
railroad,  and  his  moving  to  dismiss  a  petition 
by  a  creditor  for  the  appointment  of  a  re- 
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ceiver  of  its  property,  do  not  preclude  him 
from  subsequently  appearing  for  the  mortgage 
trustee  in  a  proceeding  to  foreclose  a  mort- 
gage given  by  the  company.  Shaw  v.  Bill,  95 
U.  S.  10. 

3.  Attorney  Privately  Interested  Adversely  to 
Professional  Employment. — Thus  a  contract  by 
which  an  attorney  takes  a  claim  against  an 
estate  for  collection,  and  to  that  end  agrees  to 
administer  on  the  estate,  is  against  public  pol- 
icy, and  no  action  can  be  maintained  against 
him  for  his  failure  to  collect  the  debt.  Spinks  v. 
Davis,  32  Miss.  155.  In  this  case,  Handy,  J., 
for  the  court,  said:  "It  was  the  duty  of  the 
attorney  diligently  to  prosecute  the  claim  ac- 
cording to  law,  and  to  collect  it  if  xit  could  be 
done  by  legal  means.  It  was  the  duty  of  the 
administrator  to  scrutinize  the  claim  rigidly, 
and  to  refuse  payment  if  there  was  any  doubt 
about  its  justness  in  fact  or  its  validity  ac- 
cording to  strict  legal  rules;  to  defend,  upon 
the  ground  of  the  statute  of  limitations,  the 
illegality  or  want  of  consideration  of  the 
claim,  or  any  other  bar  which  was  a  sufficient 
defense  to  it  in  law.  And  all  such  defenses  it 
was  the  plain  duty  of  the  attorney  to  resist. 
In  short,  the  attorney  was  bound  to  protect 
the  interests  of  his  client,  and  the  administra- 
tor was  primarily  bound  to  protect  the  legal 
interests  of  the  estate.  Under  such  circum- 
stances the  attorney  could  not  have  performed 
his  duty  to  prosecute  the  claim,  if  its  validity 
had  been  doubtful,  consistently  with  his  duty 
to  defend  the  estate  against  its  collection." 

Separate  Employments  Not  Conflicting. — The 
fact  that  an  attorney  is  employed  as  an  agent 
to  negotiate  loans  does  not  preclude  him  from 
rendering  professional  services  to  his  prin- 
cipal. Union  Mut.  L.  Ins.  Co.  v.  Buchanan, 
100  Ind.  63.  So  also  a  person  who  acted  as 
commissioner  to  examine  and  allow  claims 
against  an  insolvent  savings  bank  is  not  dis- 
qualified from  acting  as  attorney  for  the  as- 
signee.   Hall  v.  Brackett,  60  N.  H.  215. 

In  Barker  v.  Cairo,  etc.,  R.  Co.,  3  Thomp. 
&  C.  (N.  Y.)  329,  a  lawyer  was  employed  to 
and  did  perform  certain  services  for  a  railroad 
company  in  which  he  was  a  stockholder,  in 
procuring  the  release  of  a  mortgage  upon  its 
property,  the  surrender  of  certain  of  its  bonds, 
the  release  of  its  liability  on  a  contract,  and 
the  extension  of  a  land  grant,  and  in  taking 
care  of  the  surrendered  bonds,  etc.  It  was 
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Criminal  and  Civil  Proceedings  Arising  out  of  Same  Matter. — An  attorney  cannot 
properly  appear  against  a  party  in  a  criminal  proceeding  when  he  is  employed 
to  represent  such  party  or  has  represented  him  in  a  civil  case  arising  out  of 
the  same  matters.1 

Former  Public  Prosecutor  as  Counsel  for  Defense. — Nor  can  one  who  has  acted  as 
public  prosecutor  appear  in  defense  of  a  person  whose  case  was  on  the  docket 
during  his  term  of  office.2 

The  Duties  of  Judge  of  a  Court  and  of  a  Solicitor  Therein  are  necessarily  inconsistent, 
and  for  this  reason  judges  are  incapable  of  acting  as  attorneys  in  their  own 
courts;  this  independently  of  any  statutory  provisions  denying  to  judges 
the  right  to  practice  law.3 

Consequence  of  Attorney's  Representing  Conflicting  Interests. — The  effect  of  an  attor- 
ney's acting  for  parties  whose  interests  are  conflicting,  is  to  render  all  his  acts 
and  consents  voidable  at  their  option,  if  not  absolutely  void.  Thus  where 
the  attorney  for  certain  executors  and  devisees,  in  a  proceeding  against  a 
decedent's  estate  to  sell  lands  for  the  payment  of  the  decedent's  debts,  also 


held  that  the  fact  that  he  was  a  stockholder  did 
not  preclude  him  from  sustaining  the  relation 
of  attorney  to  the  railroad  company  and  be- 
ing retained  and  recovering  for  the  services 
in  question,  and  that  the  presumption  was 
that  the  services  were  legal. 

1.  In  Criminal  Cases — Defendants  Attorney  Ap- 
pearing for  Prosecution. — See  People  -■.  Spen- 
cer, 61  Cal.  128;  In  re  Stephens,  77  Cal.  3^7, 
84  Cal.  77. 

In  Wilson  -o.  State,  16  Ind.  392,  the  defend- 
ant in  a  criminal  prosecution  filed  an  affidavit 
that  he  had  engaged  one  F.,  a  lawyer,  to  de- 
fend him ;  that  he  had  disclosed  to  him  the 
facts  of  his  case,  and  his  evidence,  etc.  F. 
filed  an  affidavit  admitting  the  retainer,  but 
denying  that  he  had  learned  anything  from 
defendant  as  to  his  grounds  or  means  of  de- 
fense. It  was  held  that  F.  should  not  be  al- 
lowed to  assist  in  the  prosecution  against  him. 

An  attorney  representing  private  interests 
cannot  be  retained  to  assist  in  the  prosecution 
of  a  criminal  proceeding  growing  out  of  such 
interests.  People  v.  Hurst,  41  Mich.  328.  And 
an  attorney  appointed  by  the  court  to  perform 
the  duties  of  prosecuting  officer  in  the  absence 
of  the  district  attorney,  cannot  act  as  such  in 
a  criminal  case  depending  upon  the  same  state 
of  facts  as  a  civil  action  in  which  he  has  been 
previously  employed ;  and  if  he  is  allowed  to 
conduct  such  prosecution,  against  the  ob- 
jection of  the  defendant,  it  is  ground  of 
exception.  Com.  v.  Gibbs,  4  Gray  (Mass.) 
146. 

An  attorney  retained  to  defend  a  prosecu- 
tion for  bastardy  was  enjoined  perpetually 
from  acting  in  such  defense.  It  was  held  that 
this  would  not  prevent  his  appearing  for  the 
prosecuting  witness  in  an  action  by  the  latter 
against  the  same  defendant  in  another  court 
for  damages  for  a  breach  of  promise  of 
marriage.  Musselman  v.  Barker,  26  Neb. 
737- 

Where  an  attorney  appeared  for  the  accused 
on  the  preliminary  examination,  and  the  ac- 
cused was  discharged  and  was  afterwards  in- 
dicted and  arraigned  for  the  same  offense,  the 
attorney  cannot  be  allowed  to  assist  the  prose- 
cution on  the  trial  on  the  indictment.  State 
v.  Halstead,  73  Iowa  376. 


2 .  Public  Prosecutor  Appearing  for  Defendant. — 

Where  a  solicitor-general  has,  during  his  term 
of  office,  instituted  a  prosecution  against  a  de- 
fendant, by  preferring  a  bill  of  indictment 
against  him  for  a  violation  of  the  law,  public 
policy  forbids  that,  after  his  term  of  office  ex- 
pires, he  should  be  allowed  to  be  employed  as 
counsel  for  such  defendant  on  his  trial  for  the 
offense  charged  in  such  indictment.  Gaulden 
v.  State,  11  Ga.  47.  See  also  Webber  v.  Bar- 
ry, 66  Mich.  127;  Com.  v.  Gibbs,  4  Gray 
(Mass.)  146;  State  v.  Howard  (Mo.  1893),  24 
S.  W.  Rep.  43,  citing  1  Am.  and  Eng.  Excyc. 
of  Law  (1st  ed.),  p.  960. 

3.  Judge  Acting  as  Solicitor  in  His  Own  Court. 
—Kelly  v.  Herb,  147  Pa.  St.  563;  O'Hare  v. 
Chicago,  etc.,  R.  Co.,  139  111.  151.  See  also 
the  title  Judge. 

If  an  attorney  makes  a  writ  and  indorses 
his  name  on  it  as  attorney  for  the  plaintiff, 
and  also  signs  the  writ  as  justice  of  the  peace, 
and,  for  want  of  a  proper  officer  seasonably 
to  be  had,  directs  the  writ  to  an  indifferent 
person,  by  whom  it  is  served,  the  process  will 
abate.    Ingraham  v.  Leland,  19  Vt.  304. 

E.,  who  was  elected  to  fill  an  unexpired 
term  as  county  judge  for  a  count)'  in  the 
state  of  Virginia,  was  superseded  by  the  elec- 
tion of  W.  at  the  expiration  of  that  term,  and 
thereupon  qualified  and  practiced  as  an  attor- 
ney before  W.  in  his  court.  The  court  of 
appeals  of  Virginia  subsequently  decided  that 
county  judges,  elected  to  fill  vacancies,  were 
entitled  to  the  full  term,  and  not  to  the  unex- 
pired term  merely.  E.  thereupon  brought  a 
quo  -Marranto  against  W.  It  was  held  that 
E.  was  entitled  to  the  office.  Bland,  etc., 
County  Judge  Case,  33  Gratt.  (Va.)  443. 
Christian,  J.,  for  the  court  said:  "  He  [E.] 
neither  forfeited  nor  abandoned  his  office  by 
failing  to  protest  at  once  against  the  incom- 
petency of  Wylie  or  by  becoming  an  attorney 
and  practitioner  in  his  court;  he  simply 
yielded  for  the  time  to  the  executive  and 
legislative  construction  of  the  constitution. 
But  as  soon  as  the  court  of  appeals  had  given 
its  construction  to  the  provision  of  the  con- 
stitution, he  promptly  asserted  his  rights  and 
maintained  them  in  accordance  with  that  con- 
struction." 
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represents  a  claimant  against  the  estate  and  procures  judgment  for  her,  the 
judgment  will  not  be  allowed  to  stand  although  there  may  have  been  no 
fraud,  actual  or  intended.1 

If  an  attorney  assumes  to  act  for  both  sides  in  matters  concerning  which 
he  is  consulted  as  attorney,  he  is  liable  to  either  party  for  a  breach  of  duty  to 
him,  although  a  discharge  of  such  duty  would  necessitate  a  breach  of  duty 
to  the  other  client;  in  undertaking  to  act  in  such  a  capacity,  an  attorney 
must  be  held  to  assume  all  the  consequences.* 

Power  and  Duty  of  Trial  Court — Effect  of  Refusal  to  Take  Proper  Action. — The  trial 
court  has  the  right,  and  it  is  its  duty,  if  satisfied  that  an  attorney  has  acted 
as  such  on  the  side  of  one  party  in  a  former  trial  of  an  action,  to  prohibit  him 
from  acting  as  attorney  for  the  other  side  in  the  subsequent  trial  of  the  same 
action  ;  and  if  the  court  refuses  to  do  so,  and  judgment  is  rendered  against 
the  party  in  the  subsequent  trial,  injury  will  be  presumed  to  have  resulted  in 
consequence  of  the  attorney's  improper  appearance  against  him,  and  a  new 
trial  must  be  granted.3 

When  Objection  to  Attorney  to  be  Made — Waiver. — But  in  such  a  case,  the  objec- 
tion to  the  attorney's  appearance  must  be  made  early  in  the  cause,  at  the  first 
reasonable  opportunity,  otherwise  it  will  be  presumed  to  have  been  waived.4 

V.  Suspension  and  Disbarment — 1.  Power  of  Courts  to  Disbar. — All  courts 
possess,  as  a  necessary  and  inherent  incident  of  the  power  to  admit  attorneys 
to  their  bar,  the  right  to  disbar  them  for  unworthy  conduct.5 


1.  Attorney  Representing  Adverse  Interests — 
Judgment  Obtained  Voidable.  —  Arrington  v. 
Arrington,  116  N.  Car.  170.  In  this  case,  the 
court,  by  Montgomery,  J.,  said:  "It  is  not 
necessary  that  there  should  have  been  actual 
fraud  in  the  procurement  of  those  judgments, 
in  order  that  they  might  be  set  aside  by  mo- 
tion; *  *  *  the  rule  which  forbids  the  same 
attorney  from  representing  both  parties  in 
adversary  proceedings  rests  upon  the  broad 
principle  of  public  policy  which  precludes 
persons  occupying  these  fiduciary  relations 
from  representing  conflicting  interests  that 
may  tempt  them  to  disregard  duty  and  lead 
to  injury  on  one  side  or  the  other.  The 
law  will  not  permit  its  licensed  attorneys  to 
assume  relations  that  will  subject  them  to  this 
temptation,  upon  grounds  of  public  policy, 
and  it  is  for  this  reason  that  an  attorney  will 
not  be  permitted  to  represent  both  sides  in 
any  litigated  matter.  Gooch  v.  Peebles,  105 
N.  Car.  411." 

2.  Liability  of  Attorney  for  Breach  of  Duty 
to  Either  Party. — Taylor  v.  Blacklow,  3  Scott 
614,  3  Bing.  N.  Cas.  235,  32  E.  C.  L.  100; 
Donaldson  v.  Haldane,  7  CI.  &  F.  762.  See 
infra,  this  title,  Negligence — Giving  Im- 
proper Advice. 

3.  Court  may  Prohibit  Attorney  from  Acting 
for  Adverse  Interests. — Weidekind  v.  Tuol- 
umne County  Water  Co.,  74  Cal.  386,  5  Am. 
St.  Rep.  445. 

4.  Objection  must  be  Timely  Made. — In  Web- 
ber v .  Barry,  66  Mich.  127,  a  civil  action  for 
damages,  after  the  selection  of  a  jury,  an  ob- 
jection was  made  to  any  further  proceedings 
in  the  case  for  the  reason  that  the  attorney 
for  the  plaintiff  had  been  engaged  as  assistant 
prosecutor  against  the  same  defendants  in  a 
suit  growing  out  of  the  same  facts  as  those 
relied  on  in  the  civil  suit,  in  violation  of  the 
Michigan  statute  (3  How.  Stat.,  §  557,  p.  2857). 


It  was  held  that  the  objection  came  too  late; 
that  if,  when  the  defendants  pleaded  to  the 
declaration  filed  in  the  case,  the  attorney  had 
taken  part  in  the  criminal  proceeding,  such  a 
plea  was  a  waiver  of  all  right  to  object;  and  if 
the  defendants  found  out  his  connection  with 
the  criminal  case  later,  it  was  their  duty  to 
object  at  once. 

In  the  case  of  Cox  v.  Barnes  (Neb.  1895), 
63  N.  W.  Rep.  394,  after  a  firm  of  attorneys 
had  been  retained  by  a  defendant,  a  new 
member  was  taken  into  the  firm,  and  the  client 
disclosed  to  him  all  the  evidence  upon  which 
he  relied  to  win  his  case.  At  the  trial,  this 
new  member  appeared  and  acted  for  the  other 
side,  but  no  objection  was  made  by  the  defend- 
ant or  his  counsel  to  his  doing  so.  Judgment 
was  rendered  against  the  defendant,  on  which 
suit  was  afterwards  brought  in  a  distant  state. 
It  was  held  that  in  this  suit  on  the  judgment 
the  defendant  could  not  show  the  conduct  of 
his  attorneys  as  a  defense  ;  the  proper  time  and 
place  for  him  to  have  objected  was  at  the  trial, 
and  by  failing  to  do  so  he  waived  the  objec- 
tion, although  the  conduct  of  counsel  in  so 
acting  was  decidedly  improper. 

5.  Courts'  Power  to  Disbar. — People  v.  Good- 
rich, 79  111.  148;  Moutray  v.  People  (111. 
1896),  44  N.  E.  Rep.  496,  citing  I  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  944; 
Rice  v.  Com.,  18  B.  Mon.  (Ky.)  472;  State 
v.  Mullins,  129  Mo.  231;  State  v.  Harber, 
129  Mo.  271 ;  In  re  Percv,  36  N.  Y.  651 ; 
Smith  v.  State,  1  Yerg.  (tenn.)  228;  Jack- 
son v.  State,  21  Tex.  668;  State  v.  Mc- 
Claugherty,  33  W.  Va.  250;  Ex  f>.  Robinson, 
19  Wall.  (U.  S.)so5.  See  Manning  v.  French, 
149  Mass.  391  (power  of  Court  of  Alabama 
Claims). 

The  authority  of  the  court  over  attorneys  is 
to  be  sought  in  the  statute  4  Henry  IV.,  c.  iS. 
See  Smith  v.  State,  1  Yerg.  (Tenn.)  228;  and 
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How  Far  Legislature  may  Limit  Such  Power. — It  has  been  questioned  whether  the 
legislature  has  power  to  limit  or  control  the  discretion  of  the  courts  as 
to  what  are  proper  grounds  for  disbarment ;  although  it  is  well  settled  that 
the  legislature  may  provide  that  certain  acts  or  conduct  shall  require  a 


the  learned  argument  of  Dr.  Theodore  W. 
Dwight  in  the  Matter  of  Cooper,  22  N.  Y.  67. 

"  It  has  been  well  settled  by  the  rules 
and  practice  of  common-law  courts  that  it 
rests  exclusively  with  the  court  to  determine 
who  is  qualified  to  become  one  of  its  officers 
as  an  attorney  and  counselor,  and  for  what 
cause  he  ought  to  be  removed.  The  power, 
however,  is  not  an  arbitrary  and  despotic  one, 
to  be  exercised  at  the  pleasure  of  the  court,  or 
from  passion,  prejudice,  or  personal  hostility; 
but  it  is  the  duty  of  the  court  to  exercise  and 
regulate  it  by  a  sound  and  just  judicial  discre- 
tion, whereby  the  rights  and  independence  of 
the  bar  may  be  as  scrupulously  guarded  and 
maintained  by  the  court  as  the  rights  and 
dignity  of  the  court  itself."  Ex  p.  Secombe, 
19  How.  (U.  S.)  9. 

Misconduct  need  Not  have  been  Committed 
before  the  Court  Disbarring. — A  state  court 
may  disbar  an  attorney  for  misconduct  com- 
mitted in  a  case  before  a  federal  court.  In  re 
O  ,  73  Wis.  302. 

An  appellate  court  may  take  original  juris- 
diction for  professional  misconduct  in  a  trial 
court  or  before  a  judge  thereof.  In  re  White- 
head, 28  Ch.  Div.  614;  People  v.  Green,  7 
Colo.  237;  Ex  p.  Brown,  1  How.  (Miss.)  303. 
But  the  appellate  court  will  not  take  jurisdic- 
tion where  the  alleged  misconduct  consisted 
in  alleging,  in  a  pleading  or  brief,  unneces- 
sary or  scandalous  matter  relative  to  another 
attorney  «who  was  conducting  proceedings 
against  him,  there  being  an  adequate  remedy 
in  the  lower  court  by  contempt  proceedings. 
People  v.  Berry,  17  Colo.  323,  distinguishing 
People  v.  Green,  9  Colo.  506. 

Where  an  Unqualified  Person  is  Acting  as  So- 
licitor, the  court  may  make  an  order  against 
him  requiring  him  to  deliver  up  papers  or 
documents  held  by  him  and  to  make  an  ac- 
count, and  if  he  disobeys  an  attachment  may 
issue  against  him.  In  re  Hulm  (1892),  2  Q\ 
B.  261. 

Board  of  Notaries. — As  to  the  power  of  a 
board  of  notaries  to  investigate  charges  against 
a  notary  and  attorney,  see  Tremblay  v.  Ber- 
nier,  21  Can.  Sup.  Ct.  409. 

Relations  of  Appellate  and  Trial  Courts  with 
Reference  to  Power  to  Disbar. — "The  power 
[to  disbar]  exists  inherently,  as  well  as  by 
statute,  in  each  of  the  courts  of  the  state. 
Each  having  original  jurisdiction,  they  stand 
to  each  other  as  courts  of  concurrent  jurisdic- 
tion, and  the  motion  may  as  properly  be  made 
in  a  court  of  last  resort  as  in  one  of  general 
inferior  jurisdiction.  The  failure  of  one  re- 
lation is  no  bar  to  another  to  institute  and 
present  a  similar  motion  for  the  same  or  sim- 
ilar causes  in  the  same  or  another  court.  It 
is  a  matter  concerning  the  entire  general  pub- 
lic, and  each  citizen  may,  if  he  desires,  have  it 
inquired  of.  The  failure  of  the  relation  no 
more  aggrieves  him  than  any  other  citizen, 
aild  the  genera!  rule  is  that  the  parly  ag- 


grieved only  has  the  right  of  appeal."  The 
court  therefore  held  that  no  appeal  would  lie 
from  an  order  overruling  a  motion  to  strike 
from  the  rolls.  Brooks  v.  Fleming,  6  Baxt. 
(Tenn.)  337. 

"An  hundred  instances  might  be  cited 
where  attorneys,  once  qualified,  might  be- 
come disqualified,  when  the  privilege  should 
be  taken  from  them.  Who  must  perform 
this  duty?  The  power  which  has  conferred 
the  appointment ;  that  is,  every  court  where 
the  attorney  is  permitted  to  practice,  for  they 
equally  extend  the  privilege.  The  principle 
is  almost  universal  in  all  governments,  that 
the  power  which  confers  an  office  has  also  the 
right  to  remove  the  officer  for  good  cause. 
*  *  *  This  court,  the  Circuit  Court,  or  the 
County  Court,  on  a  motion  to  strike  an  attor- 
ney from  the  rolls,  has  the  same  right,  grow- 
ing out  of  a  similar  necessity,  to  examine  evi- 
dence of  the  facts,  that  the  senate  of  the  state 
has  when  trying  an  impeachment."  Smith 
v.  State,  1  Yerg.  (Tenn.)  230.  See  also  Fields 
v.  State,  1  Mart.  &  Y.  (Tenn.)  16S. 

Duty  of  Court  to  Disbar — Parties  may  Not 
Settle. — Where  serious  charges  of  misconduct 
on  the  part  of  an  attorney  are  brought  before 
the  court  of  which  he  is  a  member,  the  court 
should  not  permit  any  private  arrangement  of 
it  to  be  made  between  the  parties,  but  should 
require  the  misconduct  to  be  fully  explained 
to  the  satisfaction  of  the  court.  Anonymous, 
9  L.  T.  299. 

Courts  of  Limited  and  Special  Jurisdiction. — 
See  generally  the  title  Courts. 

The  St.  Louis  Criminal  Court  cannot  disbar 
an  attorney,  nor  suspend  him  from  practice. 
Under  the  statute  (Rev.  Statutes  of  Missouri, 
488,  489)  this  power  is  vested  only  in  the 
Supreme  Court,  the  St.  Louis  Court  of  Ap- 
peals, and  the  several  circuit  courts.  State 
v.  Laughlin,  73  Mo.  443,  reversing  10  Mo. 
App.  1,  where  it  was  said  that  the  statute  does 
not  restrict  the  common-law  right  of  the 
courts  to  determine  who  shall  appear  before 
them.  Compare  State  v.  Harber  (Mo.  1895), 
31  S.  W.  Rep.  889. 

A  court  having  jurisdiction  of  criminal 
actions  alone  cannot  suspend  an  attorney 
from  practice  on  the  application  of  a  person 
from  whom  such  attorney  has  obtained  money 
to  pay  a  fine  and  costs  adjudged  against 
another,  which  the  attorney  has  not  so  used 
and  refuses  to  restore.  Such  a  court  is  an 
inferior  court,  and  possesses  no  jurisdiction 
except  what  is  specifically  granted  to  it  by  the 
statute  creating  it.  The  provision  of  Indiana 
Code,  §  777  (2  Gav.  &  H.  329),  that  "  any 
court  of  record  may  suspend  an  attorney  from 
practicing  therein,"  for  causes  therein  stated, 
means  that  any  court  of  record  having  juris- 
diction may  suspend  an  attorney  from  practic- 
ing therein,  for  cause.  Mattler  v.  Shaffner, 
53  Ind.  245. 

Under  the  Illinois  statute  giving  the 
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disbarment,1  yet  such  a  provision  does  not  prevent  the  courts  from  striking  an 
attorney  from  the  rolls  on  other  grounds.2 

Unprofessional  or  Disrespectful  Conduct  on  the  Part  of  an  Attorney,  though  amounting 
to  a  contempt  and  furnishing  cause  for  his  removal  or  suspension,  will  not 
justify  a  court  in  excluding  him  from  practicing  at  its  bar  when  no  judgment 
of  removal  or  suspension  has  been  rendered  against  him.3 

2.  Grounds  for  Disbarment — a.  General  Rule— Misconduct  Entailing  Criminal 
or  Civil  Liability  Not  Essential. — In  order  for  any  acts  or  conduct  to  be  a 
ground  for  striking  the  name  of  an  attorney  from  the  rolls,  it  is  not  essential 
that  they  be  such  as  would  subject  him  to  indictment  or  to  any  civil  liabil- 
ity;4 any  conduct  on  the  part  of  an  attorney  evidencing  his  unfitness  for  the 
confidence  and  trust  which  attend  the  relation  of  attorney  and  client  and 
the  practice  of  law  before  the  courts,  or  showing  such  a  lack  of  personal 
honesty,  or  of  good  moral  character,  as  to  render  him  unworthy  of  public 
confidence,  constitutes  a  ground  for  his  disbarment.6 

Misconduct  outside  Scope  of  Professional  Duty. — While,  as  a  rule,  only  his  conduct  as 
an  attorney  is  considered,  the  investigation  of  the  courts  is  by  no  means 
confined  to  such  conduct;  they  may  strike  a  name  from  the  rolls  for  conduct 
wholly  outside  the  scope  of  the  attorney's  professional  duties,  where  it 
evidences  a  moral  depravity  which  renders  him  practically  incapable  of  a 
proper  appreciation  and  discharge  of  his  professional  duties  and  obligations.6 


Supreme  Court  exclusive  power  to  strike  from 
the  roll  the  name  of  an  attorney,  for  malprac- 
tice, the  Circuit  Court  can  only  suspend  him 
from  practice  until  the  next  term  of  the 
Supreme  Court.  And  the  order  of  suspension 
by  the  Circuit  Court  must  be  rescinded  if  the 
Supreme  Court  then  makes  no  movement  to 
disbar  him.  Winkleman  v.  People,  50  111.  449. 

Procedure. — For  the  procedure  as  to  disbar- 
ment and  suspension  of  attorneys,  see  the 
Encyclopaedia  ofPleading  and  Practice, 
title  Disbarment  and  Suspension. 

1.  State  v .  Laughlin,  73  Mo.  447;  In  re 
Eaton  (N.  Dak.  1895),  62  N.  W.  Rep.  597. 

2.  State  v.  Laughlin,  73  Mo.  447;  In  re 
Mills,  1  Mich.  392. 

Effect  of  Statute  Providing  Causes  of  Disbar- 
ment.— A  Nctv  Hampshire  statute  provided 
for  the  removal  or  suspension  of  an  attorney 
upon  a  "  charge  of  fraud,  malpractice,  or  con- 
tempt of  court."  In  Delano's  Case,  58  N.  H. 
5,  42  Am.  Rep.  555,  which  was  a  proceeding 
to  disbar  an  attorney  for  misappropriating 
money  received  by  him  as  tax  collector,  Doe, 
C.  J.,  speaking  for  the  court,  said:  "  If  this 
statute  affords  a  remedy  only  for  misfeasance  in 
the  office  of  attorney,  it  does  not  apply  to  this 
case.  We  think  the  true  construction  is  given 
in  In  re  Mills,  1  Mich.  392,  where  it  is  held  that 
such  a  statute  does  not  limit  the  common-law 
power  of  the  court,  and  that  an  attorney  may 
be  suspended  or  removed  for  other  causes  than 
those  mentioned  in  the  statute.  *  *  *  It  would 
.be  an  unreasonable  construction  of  the  statute, 
to  hold  that  his  license  cannot  be  revoked 
when  it  invites  the  community  to  trust  him  in 
a  particular  wherein  he  cannot  safely  be 
trusted."  Delano's  Case,  58  N.  H.  5,  42  Am. 
Rep.  555. 

In  Indiana,  however,  the  doctrine  is  that 
where  a  statute  prescribes  causes  for  which  an 
attorney  may  be  disbarred,  the  courts  cannot 
disbar  him  for  any  cause  not  specified  in  the 


statute.  Ex  p.  Smith,  28  Ind.  47.  See  also 
Redman  v.  State,  28  Ind.  205.  The  same 
doctrine  prevails  in  North  Dakota.  See  In  re 
Eaton  (N.  Dak.  1895),  62  N.  W.  Rep.  597. 

So  also  in  North  Carolina  the  dourt  holds 
that  the  statute  of  1871,  declaring  that  no  at- 
torney who  has  been  duly  licensed  to  practice 
law  shall  be  disbarred  or  deprived  of  his 
license  and  right  to  practice,  except  upon  con- 
viction for  a  criminal  offense  or  after  confes- 
sion in  open  court,  does  not  deprive  the  court 
of  any  inherent  rights  which  are  absolutely 
essential  in  the  administration  of  justice,  and 
is  therefore  not  unconstitutional.  Ex  p. 
Schenck,65  N.  Car.  353. 

3.  Withers  v.  State,  36  Ala.  252.  See  also 
Ex  p.  Garland,  4  Wall.  (U.  S.)  333. 

4.  No  Need  of  Civil  or  Criminal  Liability. — U. 
S.  v.  Porter,  2  Cranch  (C.  C.)  60 ;  Ex  p.  Cole, 
1  McCrary  (U.  S.)  405;  Austin's  Case,  5 
Rawle  (Pa.)  191,  28  Am.  Dec.  657;  State  v. 
McClaugherty,  33  W.  Va.  250;  /;/  re  Blake, 

30  L.  J.  Q.  B.  32.    In  Matter  of  ,  86  N. 

Y.  563,  an  attorney  was  disbarred  for  certain 
conduct  after  he  had  been  acquitted  under  an 
indictment  for  the  same  conduct. 

5.  Conduct  Evidencing  Unfitness  for  Trust  or 
Confidence. — In  re  Henderson,  88  Tenn.  531 ; 
State  v.  McClaugherty,  33  W.  Va.  250;  Exp. 
Cole,  1  McCrary  (U.  S.)  405.  See  Serfast's 
Case,  116  Pa.  St.  455. 

6.  Conduct  Not  Necessarily  in  a  Professional 
Capacity. — People  v.  Appleton,  105  111.  474,  44 
Am.  Rep.  812;  State  v.  McClaugherty,  33  W. 

Va.  250;  In  re  O  ,  73  Wis.  602;  In  re 

Hill,  9  B.  &  S.  481,  L.  R.,3Q.B.  543;  In  re 
Blake,  3  El.  &  El.  34,  107  E.  C.  L.  34,  6  Jur. 
N.  S.  1242. 

"  Members  of  our  profession  cannot  be  too 
circumspect  in  their  conduct,  nor  can  they 
claim  immunity  for  acts  which,  though  free 
from  moral  stain,  yet  sully  their  professional 
honor."  People  v.  Harvey,  41  111.  278.  See 
i  Volume  III. 


Suspension  and  Disbarment.    ATTORNEY  AND  CLIENT.        Grounds  for  Disbarment. 


Any  Conduct  which  would  Preclude  the  Admission  of  an  Applicant  to  the  Bar  will  justify 
his  disbarment  after  he  is  admitted  ;  among  other  things,  a  want  of  good 
moral  character,  evidence  of  which  may  be  furnished  by  acts  entirely  outside 
his  professional  conduct.1 

Contempt  of  Court  is  not  necessarily  a  ground  for  disbarment ;  whether  or 
not  it  is  so,  must  depend  upon  the  character  of  the  contempt.  But  no  court 
has  authority  to  disbar  an  attorney  for  a  contempt  committed  before  another 
and  distinct  court.2 


In  re  Wall,  13  Fed.  Rep.  814,  affirmed  107 
U.  S.  265,  where  an  attorney  was  disbarred 
for  taking  part  in  a  lynching  by  a  mob  before 
the  courthouse  door. 

Immoral  Conduct  Not  Involving  Untrust- 
worthiness. — The  attorney's  character  must  be 
bad  in  such  respects  as  shows  him  unsafe  and 
unfit  to  be  intrusted  with  the  powers  of  the 
profession.  Indulgence  in  vices  affecting  to 
some  extent  the  moral  character  but  not  per- 
sonal or  professional  integrity,  is  not  a  suffi- 
cient ground.  Baker  v.  Com.,  10  Bush  (  Ky.) 
592  ;  Dickens'  Case,  67  Pa.  St.  169,  5  Am.  Rep. 
420. 

Disbarment  for  "  Deceit " — Statute. — The  term 
"deceit,"  as  used  in  New  York  Code  Civ. 
Pro.,  §  67,  providing  for  the  disbarment  of 
an  attorney  guilty  of  deceit,  means  conceal- 
ment or  false  suggestion,  while  acting  in  the 
capacity  of  attorney,  made  in  order  to  mislead 
the  court  or  injure  an  opposing  party,  and 
does  not  authorize  the  disbarment  of  an  at- 
torney for  such  acts  committed  by  him  as  a 
party  litigant,  he  having  undergone  the  pun- 
ishment provided  for  such  conduct  by  a  party. 
Matter  of  Post  (Supreme  Ct.),  7  N .  Y .  Supp. 
438.  See  also  Looff  v .  Lawton,  14  Hun  (N.  Y.) 
588. 

Misconduct  by  Attorney  as  Individual  must 
Be  Gross. — In  the  case  of  People  v.  Appleton, 
105  111.  474,  44  Am.  Rep.  812,  property  was 
conveyed  to  an  attorney  in  trust  without  his 
professional  advice,  and  he  mortgaged  it  for 
the  purpose  of  raising  a  sum  of  money  which 
he  claimed  was  due  him  from  the  cestui  qtte 
trust.  The  attorney,  as  trustee,  afterwards 
sold  the  property  and  appropriated  the  pro- 
ceeds to  his  own  use.  It  was  held  that  the 
relation  of  attorney  and  client  not  being  cre- 
ated by  such  trust,  the  attorney's  conduct, 
however  censurable  as  that  of  an  individual 
occupying  the  position  of  a  trustee,  was  not 
such  as  to  warrant  his  summary  disbarment 
on  motion  to  strike  his  name  from  the  rolls; 
the  injured  party  must  be  left  to  his  proper 
remedy  by  suit  at  law  or  in  equity.  The  court 
quoted  with  approval  from  the  opinion  in  the 
case  of  People  v.  Allison,  68  111.  151,  as  fol- 
lows: "  If  respondent  has  been  guilty  of  the 
misconduct  alleged  against  him  in  his  private 
character,  and  not  in  his  official  capacity  as  an 
attorney,  relief  can  only  be  obtained  by  a 
prosecution  in  the  proper  court  at  the  suit  of 
the  party  injured.  He  cannot  be  tried  on 
motion  in  this  summary  manner."  In  sup- 
port of  this  general  rule,  the  following  author- 
ities were  cited  :  In  re  Aitkin,  4  B.  &  Aid. 
47,  6  E.  C.  L.  384;  Cocks  v.  Harman,  6  East 
404;  Matter  of  Dakin,  4  Hill  (N  Y.)  42;  Mat- 
ter of  Husson,  26  Hun  (N.  Y.)  130,  62  How. 


Pr.  (N.  Y.  Supreme  Ct.)  358,  87  N.  Y.  521, 
63  How.  Pr.  (N.  Y.)  152;  Matter  of  Haskin, 
18  Hun  (N.  Y.)  42. 

The  court  admitted,  however,  that  there 
are  cases  where  an  attorney's  misconduct  in 
his  private  capacity  merely  is  of  so  gross  a 
character  as  to  warrant  disbarment. 

1.  State  v.  Cadwell  (Mont.  1895),  40  Pac. 
Rep.  181 ;  Delano's  Case,  58  N.  H.  5,  42  Am. 

Rep.  555  ;  In  re  O  ,  73  Wis.  602 ;  In  re 

Hill,  9B.  &  S.  481,  L.  R.  3  B.  543.  See 
supra,  this  title,  Admission — Eligibility — 
Persons  of  Good  Moral  Character . 

Admission  Procured  by  Fraud. — Thus  where 
an  attorney's  admission  was  procured  by  fraud 
or  deceit  practiced  upon  the  court,  he  may  be 
disbarred.  Ex  p.  Hill,  2  W.  Bl.  991.  See  also 
In  re  Myres,  8  Q.  B.  515,  55  E.  C.  L.  515, 
10  Jur.  563  ;  Dean  v.  Stone  (Okla.  1894),  35  Pac- 
Rep.  578. 

Loss  of  Good  Moral  Character — Insanity— Ig- 
norance of  Law. — "  Our  statutes  require  that 
the  attorney  shall  be  of  good  moral  character, 
learned,  and  of  capable  mind.  A  loss  of  either 
of  these  is  good  ground  for  withdrawing  the 
privilege  conferred  by  the  license.  Suppose 
an  attornev  were  to  become  insane  by  the 
hand  of  Providence,  or  by  intemperance;  he 
would  be  disqualified  and  the  license  should 
be  withdrawn;  were  he  to  become  besotted 
and  notoriously  profligate,  he  would  be  neither 
virtuous  nor  of  good  fame,  and  should  be 
stricken  from  the  roll."  Smith  v.  State,  1 
Yerg.  (Tenn. )  230. 

Under  a  statute  which  does  not  make  a 
knowledge  of  the  law  a  requisite  for  admission 
to  the  bar,  ignorance  of  the  law  is  not  a  cause 
for  the  suspension  or  removal  of  a  person  ad- 
mitted to  practice  as  an  attorney.  Bryant's 
Case,  24  N.  H.  149. 

2.  Disbarment  for  Contempt. — Exp.  Bradlej  . 
7  Wall.  (U.  S.)  364;  State  v.  Root  (N.  Dak. 
1896),  67  N.  W.  Rep.  596,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  pp.  945,  946. 

An  order  to  suspend  or  remove  an  attorney 
for  contempt  should  not  be  made  where  the 
offense  is  not  of  so  gross  and  serious  a  nature 
as  to  render  him  unworthy  of  his  office.  Wat- 
son v.  Citizens'  Sav.  Bank,  5  S.  Car.  159. 

An  order  of  the  Criminal  Court  of  the  Dis- 
trict of  Columbia,  striking  the  name  of  an 
attorney  from  its  rolls,  does  not  remove  the 
attorney  from  the  bar  of  the  Supreme  Court 
of  the  District.  Bradley  v.  Fisher,  13  Wall.  (U. 
S-)  335-  See  "1*0  Ex  p.  Tillinghast,  4  Pet. 
(U.  S.)  108,  where  an  attorney  was  admitted 
to  practice  in  the  Federal  Supreme  Court, 
though  it  appeared  that  he  had  been  disbarred 
by  a  New  York  court  for  contempt. 

A  lawyer  in  contempt  of  the  process  of  the 
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b.  COMMISSION  of  a  Felony— (i)  General  Rule— The.  conviction  of  an 
attorney  of  a  felony  or  other  infamous  crime  is  generally  made  a  ground  for 
disbarment  by  statute,  and  even  in  the  absence  of  a  statutory  provision  such 
a  conviction  is  a  sufficient  cause  for  disbarment.1 

Whether  Previous  Conviction  Necessary. — Where  the  crime,  the  commission  of 
which  is  charged,  is  unconnected  with  the  professional  conduct  of  the 
attorney,  a  previous  indictment  and  conviction  are  in  general  necessary  to 
warrant  disbarment;  but  this  requirement  is  not  inflexible,  and  the  courts  will 
sometimes  proceed  without  conviction.2 


law,  by  neglecting  to  appear  before  an  exam- 
iner to  testify,  cannot  be  punished  by  sus- 
pending him  from  his  professional  functions. 
He  is  punishable  as  a  witness  only.  Com.  v. 
Newton,  i  Grant's  Cas.  (Pa.)  453,  2  Phila. 
262.  See  Ex  p.  Robinson,  19  Wall.  (U.  S.) 
5°5- 

Disobedience  of  the  orders  of  the  court, 
where  the  attorney  is  advised,  and  in  good 
faith  believes,  that  the  court  had  no  jurisdic- 
tion to  make  the  order,  is  no  ground  for 
disbarment,  particularly  where  in  fact  the 
court  is  without  jurisdiction.  In  re  Kowalsky 
(Cal.  1893),  35  Pac.  Rep.  77. 

But  in  Territory  v.  Clancy  (N.  Mex.  1894), 
37  Pac.  Rep.  1 108,  an  attorney  was  held  in 
contempt  for  advising  a  disobedience  of  an 
order  of  the  court,  though  he  thought  the 
order  void  for  informality. 

An  attorney  who,  having  been  directed  by  a 
master  to  refund  a  sum  of  money,  disobeys 
the  direction  and  keeps  out  of  the  way,  will 

be  struck  off  the  roll.    In  re  ,  10  Jur. 

198,  1  D.  &  R.  529.  See  also  Guilford  v. 
Sims,  13  C.  B.  370,  76  E.  C.  L.  370. 

1.  Walker  v.  Com.,  8  Bush  (Ky.)  86;  In  re 
McCarthy,  42  Mich.  71  ;  Matter  of  Niles,  5 
Daly  (N.  Y.)  465;  State  v.  Holding,  1  Mc- 
Cord  (S.  Car.)  379  (subornation  of  perjury) ; 
Smith  v.  State,  1  Yerg.  (Tenn.)  228  (duelling)  ; 
Rex  v.  Vaughan,  1  Wils.  22;  Ex  p.  Frost,  1 
Chit.  558.    See  Ex  p.  Brounsall,  Cowp.  829. 

It  is  not  necessarily  sufficient  ground  for 
disbarment  after  an  unconditional  pardon  has 
been  granted.  Scott  v.  State,  6  Tex.  Civ. 
App.  343- 

2.  Whether  Conviction  Necessary  before  Dis- 
barment.— In  Ex  p.  Wall,  107  U.  S.  265, 
affirming  13  Fed.  Rep.  814,  it  was  held  that, 
although  in  ordinary  cases  where  an  attorney 
commits  an  indictable  offense  not  in  his 
character  of  attorney,  and  does  not  admit  the 
charge,  the  courts  will  not  strike  his  name 
from  the  roll  until  he  has  been  regularly  in- 
dicted and  convicted,  yet  the  rule  is  not  an 
inflexible  one;  and  there  may  be  cases  in 
which  it  is  proper  for  the  court  to  proceed 
without  such  previous  conviction.  In  this 
case  the  subject  was  exhaustively  discussed 
in  the  opinion  of  the  court  by  Mr.  Justice 
Bradley. 

English  Rule. — In  the  case  last  cited,  after 
examining  the  cases  of  Anonymous,  5  B.  &  A. 
1088;  In  re   ,  3  N.  &  P.  389;  Ex  p. 


 ,  2  D.  P.  C.  no;  Stephens  v.  Hill,  10 

M.  &  W.  28;  Rex  v.  Southerton,  6  East  126; 
In  the  Matter  of  King,  8  Qj  B.  129;  In  re 
Garrett,  18  C.  B.  403;  In  re  Blake,  3  El.  &  El. 
34;   In  re  Hill,  L.  R.  3       B.  543,  the  learned 
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judge  stated  the  English  rule  as  follows: 
"  The  rule  to  be  deduced  from  all  the  English 
authorities  seems  to  be  this:  that  an  attorney 
will  be  struck  off  the  roll  if  convicted  of 
felony,  or  if  convicted  of  a  misdemeanor 
involving  want  of  integrity,  even  though  the 
judgment  be  arrested  or  reversed  for  error; 
and  also  (without  a  previous  conviction)  if  he 
is  guilty  of  gross  misconduct  in  his  profession, 
or  of  acts  which  though  not  done  in  his  pro- 
fessional capacity  gravely  affect  his  charac- 
ter as  an  attorney;  but  in  the  latter  case, 
if  the  acts  charged  are  indictable,  and  are 
fairly  denied,  the  court  will  not  proceed 
against  him  until  he  has  been  convicted  by  a 
jury;  and  will  in  no  case  compel  him  to 
answer  under  oath  to  a  charge  for  which  he 
may  be  indicted." 

According  to  Mr.  Justice  Bradley,  the 
result  of  the  authorities  in  the  United  States 
may  be  thus  summarized  :  x 

Authorities  in  tlic  United  Slates — Indictable 
Misconduct  in  Official  Capacity. — For  indict- 
able misconduct  by  an  attorney  in  an  official 
capacity,  conviction  is  not  necessary  to 
warrant  his  disbarment.  Ex  p.  Secombe,  19 
How.  (U.  S.)  9;  Ex  p.  Burr,  2  Cranch 
(U.  S.)  379,  1  Wheel.  Cr.  Cas.  (N.  Y.)  503; 
State  v.  Finley,  30  Fla.  302  ;  People  v.  Good- 
rich, 79  111.  148;  Ex  p.  Wall,  64  Ind.  461; 
Baker  v.  Com.,  16  Bush  (Ky.)  592;  Penob- 
scot Bar  v.  Kimball,  64  Me.  140;  In  re  Mills, 
1  Mich.  392;  Matter  of  Wool,  36  Mich.  299; 
Ex  p.  Brown,  1  How.  (Miss.)  303;  Delano's 
Case,  58  N.  H.  5,  42  Am.  Rep.  555 ;  Matter  of 
Peterson,  3  Paige  (N.  Y.)  510;  In  re  Percv, 
36  N.  Y.  651;  In  the  Matter  of  Eldredge,  82 
N.  Y.  161 ;  Dean  v.  Stone  (Okla.  1894),  35  Pac- 
Rep.  578;  Dickens'  Case,  67  Pa.  St.  169;  In 
re  Hirst  and  Ingersoll,  9  Phila.  (Pa.)  216. 
See  Davis  v.  State,  92  Tenn.  634. 

Indictable  Misconduct  Not  in  Official  Ca- 
pacity.— Where  the  acts  charged  against  an  at- 
torney were  not  done  in  an  official  capacity,  it 
has  been  held  on  the  one  hand  that  the  court 
will  not  disbar  unless  there  has  been  a  previous 
conviction.  Anonymous,  2  Halst.  (N.  J.)  162  ; 
State  v.  Capman,  1  Ohio  430;  Ex  p.  Steinman 
and  Hensel,  95  Pa.  St.  220.  So  of  course  under 
statutes  requiring  a  conviction.  Beene  v. 
State,  22  Ark.  149;  In  re  Tilden  (Cal.  1S91), 
25  Pac.  Rep.  687;  People  v.  Treadwell,  66 
Cal.  400;  State  v.  Forman,  3  Mo.  602;  /;/  rc 
Granger,  15  Nev.  56;  States.  Fisher,  6  Leigh 
( Va.)  6i9.  See  Kane  v.  Haywood,  66  N.  Car.  1. 

There  are  cases  on  the  other  hand  holding 
that  a  previous  conviction  is  unnecessary. 
People  v.  Appleton,  105  111.  474,  44  Am.  Rep. 
812;    Ex  p.  Walls,  64  Ind.  461;   Perry  v. 
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(2)  Effect  of  Pardon — May  be  Disbarred  after  Pardon. — After  an  attorney  has 
been  convicted  of  a  felony  he  may  be  stricken  from  the  rolls,  notwithstanding 
he  has  in  the  meantime  been  pardoned  by  the  chief  executive.1 

Pardon  does  Not  Entitle  Disbarred  Attorney  to  Restoration. — So  also  the  fact  that  he 
has  been  pardoned  will  not  entitle  him  to  restoration  as  a  matter  of  right, 
though  in  such  cases  it  is  usual  for  the  court  to  examine  the  proofs  of  alleged 
innocence  in  determining  whether  or  not  he  ought  to  be  restored.2 

Disbarment  a  Remedy  for  Client — Restoration  Not  Allowable. — In  some  instances  disbar- 
ment for  failure  to  pay  over  to  a  client  money  collected  for  him  is  allowed  by 
statute  as  in  the  nature  of  a  remedy  for  the  client,  as  well  as  for  the  protection 
of  the  court,  and  where  this  is  true  the  executive  cannot  authorize  a  restora- 
tion to  the  bar  if  such  authority  exists  in  any  case.3 

c.  Buying  Demands  for  Suit. — In  New  York  attorneys  are  expressly 
prohibited  by  statute  from  buying  notes,  demands,  or  other  choses  in  action 
for  the  purpose  of  bringing  suit  on  them,  and  a  violation  of  this  prohibition  is 
made  a  "high  misdemeanor"  for  which  an  attorney,  on  conviction,  must  be 
struck  from  the  rolls.4 

In  other  jurisdictions  there  is  no  prohibition  against  the  purchase  by 
attorneys  of  notes  or  other  choses  in  action  for  the  purposes  of  suit,  except 
in  so  far  as  such  purchases  may  be  a  violation  of  the  general  rule  of  law  against 
champerty  or  maintenance.5 


State,  3  Greene  (Iowa)  550;  Penobscot  Bar-'. 
Kimball,  64  Me.  140;  Matter  of  Wool,  36 
Mich.  299;  Delano's  Case,  58  N.  H.  5,  42  Am. 
Rep.  555;  State  v.  Winton,  11  Oregon  456, 
50  Am.  Rep.  486;  Field  v.  State,  Mart.  &  Y. 
(Tenn.)  168;  Smith  v.  State,  1  Yerg.  (Tenn.) 
228;  Davis  v.  State,  92  Tenn.  634;  Ex  p. 
Burr,  2  Cranch  (U.  S.)  379;  1  Wheel.  Cr. 
Cas.  (N.  Y.)  503. 

It  should  be  noted  that  Field,  J.,  dissented 
from  the  conclusion  arrived  at  by  the  court  in 
Ex  p.  Wall,  107  U.  S.  265,  and,  with  refer- 
ence to  those  of  the  group  of  cases  last  cited 
which  were  referred  to  in  the  majority  opinion, 
said :  "  None  of  them  countenances  the  ex- 
traordinary authority  of  the  courts  over  at- 
torneys and  counselors  asserted  by  my 
brethren."  In  another  place  in  his  dissenting 
opinion  he  said :  "  There  is  no  case  that  I 
have  been  able  to  find,  after  a  somewhat  ex- 
tended examination  of  the  reports,  where,  for 
an  indictable  offense  wholly  distinct  from  the 
attorney's  professional  conduct,  the  commis- 
sion of  which  was  not  admitted,  he  has  been 
compelled,  in  advance  of  trial  and  conviction, 
to  show  cause  why  he  should  not  be  disbarred, 
except  one  in  Tennessee  for  accepting  a  chal- 
lenge to  fight  a  duel  and  killing  his  antago- 
nist. Smith  v.  State,  1  Yerg.  (Tenn.)  228. 
This  case  is  exceptional,  and  finds  no  support 
in  the  decisions  of  the  courts  of  other  states." 
An  examination  of  the  later  cases  cited  above 
will  show  that  the  doctrine  of  Ex  p.  Wall,  107 
U.  S.  265,  has  been  foltoxved  and  approved  in 
other  cases  since  the  decision  of  that  case. 

1.  Matter  of  ,  86  N.  Y.  563;  Sanborn 

v.  Kimball,  64  Me.  140;  In  re  Davies,  93  Pa. 
St.  116.  Contra,  Scott  v.  State,  6  Tex.  Civ. 
App.  343.  See  also  Ex  p.  Garland,  4  Wail. 
(U.  S.)  380. 

Pardon  does  Not  Restore  to  Office. — "The 
pardfcn  does  reach  the  offense  for  which  he 
[the  attorney]  was  convicted,  and  does  blot  it 
3  C.  of  L.— 20  • 


out  so  that  he  may  not  now  be  looked  upon 
as  guilty  of  it.  But  it  cannot  wipe  out  the 
act  that  he  did,  which  was  adjudged  an  offense. 
It  was  done,  and  will  remain  a  fact  for  all 
time.  *  *  *  A  pardon  does  not  restore  offices 
forfeited,  or  property  or  interests  vested  in 
others  in  consequence  of  the  conviction  and 
judgment  {Ex  p.  Garland,  4  Wall.  (U.  S.) 
380;  Matter  of  Deming,  10  Johns.  (N.  Y.) 
232,  483) ;  and  it  has  been  said  that  it  does  not 
restore  the  capacity  for  civil  office.  Com. 
Fugate,  2  Leigh  (Va.)  724.  We  do  not,  at 
this  time,  follow  that  case  to  that  length." 

Matter  of  ,  86  N.  Y.   1569.    See  also 

Baum  v.  Clause,  5  Hill  (N.  Y.j  196;  U.  S.  v. 
Jones,  2  Wheel.  Cr.  Cas.  (N.  Y.)  461 ;  Eighmy 
v.  People,  78  N.  Y.  330;  Nicholas'  Case, 
Foster's  Crown  Law  64. 

2.  Matter  of  E  ,  65  How.  Pr.  (N.  Y. 

Supreme  Ct.)  171. 

A  Statute  in  New  York  now  authorizes  the 
General  Term  of  the  Supreme  Court  to  vacate 
an  order  of  disbarment  upon  proof  of  a  par- 
don.   Laws  1890,  c.  528,  p.  948. 

3.  Ex  p.  Browne,  2  Colo.  553.  Compare 
People  v.  Ryalls,  8  Colo.  332. 

4.  New  York  Statute. — The  statute  provides 
that  "no  attorney  or  solicitor  shall,  directly 
or  indirectly,  buy  or  be  in  any  manner  interest- 
ed in  buying  any  bond,  bill,  promissory  note, 
book  debt,  or  other  tiling  in  action,  with  the 
intent  and  for  the  purpose-  of  bringing  suit 
thereon."  N.  Y.  Rev.  Stat.,  <$>  71  People  v. 
Waldbridge,  6  Cow.  (N.  Y.)  517,  3  Wend. 
(N.  Y.)  120,  note.  Being  penal,  it  must  be 
construed  strictly.  Ramsey  v.  Gould,  57  Barb. 
(N.  Y.)  398;  Van  Rensselaer  v.  Sheriff,  1 
Cow.  (N.  Y.)  443.  It  is  not  unconstitutional. 
People  v.  Waldbridge,  6  Cow.  (N.  Y.)  512. 
For  a  full  discussion  of  the  statute,  see  the 
title  Champerty  and  Maintenance. 

6.  See  generally  the  title  Champerty  and 
Maintenance. 
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Grounds  for  Disbarment. 


d.  Assailing  or  Libeling  a  Judge — obligation  to  Respect  courts. — The 

obligation  which  attorneys  assume,  when  they  are  admitted  to  the  bar,  is  not 
merely  to  be  obedient  to  the  constitution  and  laws,  but  to  maintain  at  all 
times  the  respect  due  to  the  courts  of  justice  and  judicial  officers.  This  obliga- 
tion is  not  discharged  by  merely  observing  the  rules  of  courteous  demeanor 
in  open  court,  but  includes  abstaining  out  of  court  from  insulting  language 
and  offensive  conduct  towards  the  judges  personally  for  their  judicial  acts. 

Threatening  Judge  out  of  Court. — A  threat  of  personal  chastisement,  made  by  an 
attorney  to  a  judge  out  of  court  for  his  conduct  during  the  trial  of  a  pend- 
ing cause,  is  a  breach  of  this  obligation,  and  constitutes  good  ground  for 
striking  the  attorney  from  the  rolls.1 

Reflecting  on  Character  or  Integrity  of  Judge. — So  also  using  written  or  spoken 
language  reflecting  unjustly  upon  the  character  or  integrity  of  the  judge  of 
the  court  is  conduct  unbecoming  an  attorney,  and  an  indignity  upon  the 
court,  and  will  justify  the  summary  disbarment  of  the  attorney  guilty  of  it.2 


It  is  no  violation  of  any  Michigan  statute 
for  an  attorney  to  purchase  a  chattel  from  one 
party  and  bring  replevin  against  another  to 
recover  possession  of  it.  Town  v.  Tabor,  34 
Mich.  262. 

Under  the  Maryland  Act  of  171 5,  c.  48,  § 
9,  requiring  that  bonds  or  other  specialties, 
taken  by  any  attorney  practicing  law,  shall  be 
indorsed  so  as  to  show  for  what  matter  or  how 
the  same  became  due,  the  indorsement  can- 
not be  made  at  any  time  after  the  execution 
of  the  bond.  M'Fadon  v.  Martin,  3  Har.  & 
M.  (Md.)  153. 

The  Louisiana  statute  prohibiting  attorneys 
from  purchasing  litigious  rights  does  not 
prohibit  an  attorney  from  purchasing  the  sub- 
ject of  a  litigation  after  a  final  judgment 
settling  its  title.  It  is  then  not  longer  liti- 
gious. McMicken  v.  Perin,  18  How.  (U.  S.) 
511;  Marshall  v.  McCrea,  2  La.  Ann.  79; 
Prevost  v .  Johnson,  9  Martin  (La.)  184. 

1.  Bradley  v.  Fisher,  13  Wall.  (U.  S.)  335; 
Beene  v.  State,  22  Ark.  149.  See  also  Ex  p. 
Steinman,  95  Pa.  St.  220,  40  Am.  Rep.  637. 

Threatening  or  Abusing  Judge  out  of  Court. — 
An  attorney  may  be  disbarred  for  stopping  a 
judge  on  the  street  and  violently  abusing  him 
concerning  his  conduct  in  a  cause.  This  is 
"  misconduct  in  office."  People  v.  Green,  7 
Colo.  244,  49  Am.  Rep.  351. 

In  Jackson  v.  State,  21  Tex.  668,  it  is  held, 
however,  that  scurrilous  epithets  applied  to  a 
judge  in  vacation,  by  an  attorney,  do  not  con- 
stitute a  contempt  involving  fraudulent  or  dis- 
honorable conduct  or  malpractice,  within  the 
meaning  of  the  Act  of  1854,  c.  118,  §  2,  which 
provides  that  "  no  court  shall  strike  an  attorney 
or  counselor  at  law  from  the  rolls  for  con- 
tempt unless  it  involve  fraudulent  or  dishon- 
orable conduct  or  malpractice."  The  court 
observed  :  "  Theconduct  here  referred  to  must 
mean  conduct  as  an  attorney,  not  merely  as  a 
person.  It  is  only  his  official  conduct  with 
which  the  court  is  concerned.  It  is  the  pros- 
stitution  of  his  office  to  corrupt  practices  that 
can  bring  him  into  collision  with  his  pro- 
fessional fidelity."  Compare  State  v.  Mc- 
Claugherty,  33  W.  Va.  250. 

Some  of  the  cases  hold  that  if  the  offense  is 
committed  out  of  court,  the  offensive  lan- 
guage or  conduct  complained  of  must  have 
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had  reference  to  the  official  acts  of  the  judge. 
Bradley  v.  Fisher,  13  Wall.  (U.  S.)  335;  Jack- 
son v.  State,  21  Tex.  668;  State  v.  Kirke,  12 
Fla.  278,  95  Am.  Dec.  314. 

Slander  of  Person  Other  than  Judge.  —  In 
Anonymous,  2  D.  P.  C.  no,  a  verdict  having 
been  secured  against  an  attorney  in  an  action 
for  publishing  a  libel  of  a  very  aggravated 
nature,  but  in  which  the  jury  gave  only  one 
shilling  damages,  the  court  refused  to  strike 
him  from  the  rolls  on  the  mere  ground  of  the 
publication  of  the  libel.  But  the  libel  in  this 
case  was  not  against  a  judge. 

2.  Libeling  or  Slandering  Judge.— In  the  case 
of  Ex  p.  Steinman,  95  Pa.  St.  220,  40  Am. 
Rep.  637,  certain  attorneys  who  were  also  ed- 
itors of  a  newspaper,  published  in  their  news- 
paper a  libelous  article,  charging  a  judge 
with  prostituting  the  machinery  of  justice  to 
serve  party  purposes  in  a  certain  case.  There- 
upon proceedings  for  disbarment  were  insti- 
tuted against  them,  and  they  were  disbarred 
for  misbehavior  in  office.  It  was  held  that 
this  was  error,  their  acts  as  editors  not  being 
"  misbehavior  in  office."  Compare  People  -•. 
Green,  7  Colo.  237,  9  Colo.  506, 49  Am.  Rep.  351. 

In  State  v.  McClaugherty,  33  W.  Va.  250, 
however,  an  attorney  was  disbarred  for  writ- 
ing and  publishing  a  libelous  article,  reflect- 
ing upon  the  character  and  integrity  of  the 
court,  and  charging  the  judge  with  using  his 
power  to  secure  the  indictment  of  persons  of 
an  opposite  political  party.  The  case  of  Exp. 
Steinman,  95  Pa.  St.  220,  was  explained  on  the 
ground  that  there  was  a  special  and  compre- 
hensive provision  of  the  constitution  protect- 
ing newspaper  publications.  The  court  also 
held  that  "  the  disclaimer  by  the  attorney  of 
any  intentional  disrespect  to  the  judge  or 
design  to  embarrass  the  administration  is  no 
excuse,  where  the  contrary  appears  on  a  fair 
interpretation  of  the  language  used."  See 
also  People  v.  Wilson,  64  111.  195,  16  Am. Rep. 
528;  People  v.  Green,  9  Colo.  506;  People  v. 
Brown,  17  Colo.  431. 

In  Austin's  Case,  5  Rawle  (Pa.)  191,  28  Am. 
Dec.  657,  it  is  held  that  it  is  no  ground  for 
striking  an  attorney  from  the  roll,  that  he 
wrote  a  letter  to  a  judge  (though  he  also 
printed  it  for  the  purpose  of  defending  him- 
self) in  which  he  told  the  judge,  in  respectful 
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Proceeding  to  Disbar  Attorney  for  Slandering  Judge — Defendant  Not  Privileged.  —  In  actions 
for  libel  and  slander,  it  is  a  general  and  well-settled  rule  that  counsel  are 
exempt  from  liability  for  defamatory  language  in  the  pleadings,  or  published 
or  uttered  in  the  course  of  judicial  proceedings,  provided  such  language  is 
pertinent  and  material  to  the  case.1  But  this  rule  of  lenience  does  not 
apply,  and  cannot  be  pleaded  as  a  defense,  in  proceedings  to  disbar  an  attor- 
ney for  maliciously  slandering  the  judge  before  whom  he  has  conducted  litiga- 
tion ;  in  such  a  case,  the  defendant  can  only  protect  himself  by  showing  the 
truth  of  the  charges  alleged.2 

Libel  in  One  Court  in  Pleadings  before  Another  Court. — The  fact  that  the  libel  against 
a  judge  of  a  state  court  is  contained  in  the  pleadings  in  a  case  before  a 
federal  court  does  not  rob  the  state  court  of  its  jurisdiction  to  disbar  the 
attorney  for  such  libel.3 

^.Appropriating  Client's  Funds  —  (i)  In  General.  —  Whether  so 
provided  by  statute  or  not,  it  is  always  a  ground  for  the  disbarment  of  an 
attorney  that  he  has  embezzled  the  funds  of  his  client,  either  by  failing  to 
pay  over  money  collected  by  him  for  his  client  or  by  misappropriating  funds 
intrusted  to  his  care.4    Thus  an  attorney  who,  by  false  pretenses,  procures 


language,  that  the  court  had  lost  the  confi- 
dence of  the  public,  and  suggested  his  retire- 
ment as  the  means  of  restoring  it. 

In  the  case  of  In  re  Philbrook,  105  Cal.  471, 
an  attorney  was  disbarred  for  having  filed  a 
brief  in  a  case  on  appeal  in  which  he  char- 
acterized an  associate  justice  of  the  court  as  a 
corrupt  person,  spoke  contemptuously  of  the 
remaining  justices  of  the  court,  and  threatened 
them  all  in  case  they  decided  against  his 
client. 

In  Ex  p.  Cole,  1  McCrary  (U.  S.)  405,  the 
law  in  such  cases  is  considered  at  length,  and 
it  was  held  that  a  proposition  by  an  attorney 
to  his  client  to  visit  with  his  wife  the  family 
of  the  judge  before  whom  the  client's  cause  is 
to  be  heard,  and  to  endeavor,  in  conversations 
thus  to  be  had  in  advance  of  the  hearing,  to 
commit  the  judge  to  an  expression  of  opinion 
favorable  to  the  client's  case,  warrants  his  dis- 
missal from  the  bar.  So  also  of  a  proposition 
to  control  newspapers  and  induce  them  to  at- 
tack the  judge.  But  the  same  is  not  true  as 
to  an  attempt  to  commit  one,  likely  to  be  ap- 
pointed receiver  of  a  railroad,  to  a  secret 
promise  to  appoint  certain  persons  to  posi- 
tions on  the  road,  it  not  being  alleged  that 
such  persons  were  unfit,  or  that  the  pledge 
was  not  sought  in  the  interest  of  the  client. 
Nor  is  it  any  ground  for  the  dismissal  of  an 
attorney  from  the  bar,  that  in  letters  to  his 
client  he  has  charged  the  judge,  before  whom 
litigation  of  the  client  is  pending,  with  warp- 
ing the  law  for  personal  or  friendly  con- 
siderations. 

An  attorney,  in  an  affidavit  made  by  himself 
and  filed  in  the  Surrogate's  Court,  charged  the 
surrogate  with  corrupt  practices,  and  also 
charged  him,  while  presiding  in  open  court, 
with  being  an  infamous,  forsworn,  and  cor- 
rupt judge.  When  arraigned  in  the  Supreme 
Court  for  his  conduct,  he  reiterated  the 
charges  in  an  affidavit  and  insisted  upon  their 
being  true.  It  was  held  that  he  should  be  dis- 
barred. Matter  of  Murray  (Supreme  Ct.),  11 
N.  Y.  Supp.  336.  See  also  People  v.  Brown, 
17  Colo.  431,  where  an  attorney  was  sus- 


pended for  six  months  for  charging  a  county 
judge  with  falsifying  the  records  of  his 
court. 

An  attorney  addressed  a  sealed  letter  to  a 
judge  of  the  City  Court  of  New  York,  in  which 
it  was  stated,  in  reference  to  a  decision  of 
that  judge,  that  ''it  is  not  law ;  neither  is  it 
common  sense.  The  result  is,  I  have  been 
robbed  of  eighty  dollars."  There  was  also  a 
threat  to  lay  the  matter  before  the  Bar  Associa- 
tion. On  the  hearing,  the  attorney  writing  the 
letter  explained  that  he  wrote  it,  hoping  the 
judge  might  review  the  matter  and  suggest  a 
remedy,  and  that  he  did  not  charge  the  judge 
with  robbing  him,  but  that  his  action  enabled 
another  to  rob  him.  The  court  held  that  the 
evidence  required  the  matter  to  be  certified  to 
the  Supreme  Court  for  its  action.  Matter  of 
Wilkes  (City  Ct.),  3  N.  Y.  Supp.  753. 

1.  Counsel's  Privilege  in  Cases  of  Libel  and 
Slander.  —  Such  an  exemption  is  allowed  be- 
cause it  is  believed  that  the  purposes  of  justice 
and  the  interests  of  the  public  are  best  sub- 
served by  allowing  counsel  full  freedom  of 
speech  in  conducting  causes  and  advocating 
the  rights  of  their  constituents.  See  Hoar  v. 
Wood,  3  Met.  (Mass.)  198;  McLaughlin  -•. 
Cowley,  127  Mass.  319;  People  v.  Green,  9 
Colo.  506.  See  also  the  title  Libel  and 
Slaxder. 

2.  Privilege  does  Not  Extend  to  Proceedings 
for  Disbarment. — People  v.  Green,  9  Colo.  506. 
In  this  case  the  court  observed  that  although 
such  an  exemption  was  well  and  properly  rec- 
ognized in  ordinary  cases,  yet  "  in  a  disbar- 
ment proceeding  the  recognition  of  such  a 
privilege  could  neither  secure  justice  nor 
advance  the  independence  of  the  bar.  On  the 
contrary,  its  inevitable  tendency  would  be  to 
destroy  the  respect  due  to  the  profession  as 
well  as  to  the  bench,  and  cripple  the  influence 
and  usefulness  of  both." 

3.  People  v.  Green,  9  Colo.  506. 

4.  Retaining  or  Misappropriating  Client's 
Funds  —  United  States. — Jeffries  v.  Laurie,  27 
Fed.  Rep.  195. 

California. — In  re  Treadwell,  67  Cal.- 353; 
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a  debt  due  to  his  client  to  be  paid  to  himself,  and  then  fraudulently  attempts 
to  retain  it  for  his  services,  when  he  has  been  employed  on  a  contingent  fee 
which  is  not  then  due,  is  properly  removed  from  the  bar.1 

What  Constitutes  Misappropriation — Method  of  Trial. — What  constitutes  embezzle- 
ment or  misappropriation  in  this  connection,  and  what  evidence  is  necessary 
to  sustain  such  charges,  must  depend  upon  the  facts  arising  in  each  particular 
case.  The  proceeding  is  a  special  proceeding  for  the  protection  of  the  court 
and  for  the  maintenance  of  the  high  character  of  its  officers,  and  is,  except 
where  otherwise  expressly  provided,  triable  by  the  court  alone,  without  the 
intervention  of  a  jury.2 


In  re  Tyler,  71  Cal.  353;  /;/  re  Burris,  101 
Cal.  624. 

Colorado. — Exp.  Browne,  2  Colo.  553;  Peo- 
ple v.  Ryalls,  8  Colo.  332. 

Georgia. — Baker  v.  State,  90  Ga.  154. 
Indiana. — Kepler  v.  Klingensmith,  50  Ind. 

434- 

Iowa. — Slemmer  v.  Wright,  54  Iowa  164. 

Minnesota. — In  re  Temple,  33  Minn.  343. 

Montana. — State  v.  Baum,  14  Mont.  12. 

New  Hampshire. — Delano's  Case,  58  N.  H. 
5,  42  Am.  Rep.  555  (attorney  disbarred  for 
misappropriating  money  received  by  him  as 
tax  collector). 

New  York.— Matter  of  ,  86  N.  Y.  563  ; 

Matter  of  Titus  (Supreme  Ct.),  21  N.  Y.  Supp. 
724. 

Tennessee. — Davis  v.  State,  92  Term.  634. 

Wisconsin . — In  re  O  ,73  Wis.  602. 

See  also  In  re  Snyder,  24  Fed.  Rep.  910; 
People  v.  Appleton,  105  111.  474,  44  Am.  Rep. 
812. 

Contra,  in  North  Carolina,  under  the  stat- 
ute, Kane  v.  Haywood,  66  N.  Car.  1. 

Demand  must  be  Shown. — It  must  be  shown 
that  there  was  a  demand  by  the  client  for  the 
money  withheld.  Claypool  v.  Gish,  108  Ind. 
424. 

Illustrations. — In  Peoples.  Cole,  84  111.  327, 
the  name  of  an  attorney  withholding  from  his 
client,  and  subsequently  from  his  client's  ad- 
ministrator, on  demand,  money  collected  by 
him,  was  stricken  from  the  roll  of  attorneys. 

An  attorney  collected  for  a  client  arrears  of 
pension  amounting  to  seventeen  hundred 
dollars,  and  retained  twelve  hundred  dollars, 
alleging  an  agreement  with  the  client  that  all 
over  eight  dollars  per  month  collected  was  to 
be  retained.  It  did  not  appear  that  the  client 
knew  how  much  he  was  entitled  to.  It  was 
held  that  this  was  sufficient  to  justify  a  finding 
of  deceit  and  malpractice,  and  that  the  question 
was  not  affected  by  the  fact  that  the  attorney 
was  acquitted  upon  a  criminal  trial  for  the  of- 
fense in  the  United  States  Court.  Matter  of 
 ,  86  N.  Y.  563. 

An  attorney,  in  whose  hands  a  note  had  been 
placed  for  collection,  agreed  with  the  maker 
without  authority  that  if  she  would  board 
his  law  partner  he  would  indorse  the  amount 
on  the  note.  His  client  repudiated  this  agree- 
ment, and  collected  the  full  amount  of  the 
note  from  the  maker.  The  attorney  never  ac- 
counted to  his  client  for  the  amount  indorsed, 
and  never  repaid  it  to  the  maker.  It  was  held 
that  this  was  wilful  professional  misconduct. 
In  re  Temple,  33  Minn.  343. 


An  attorney,  in  accounting  to  his  client  for 
money  collected,  retained,  without  any  ex- 
press contract  to  justify  it,  fifty  per  cent,  of 
the  amount  collected,  and  gave  a  false  and  de- 
ceitful account  of  the  amount  paid  out  by  him 
for  expenses,  knowingly  and  wilfully  repre- 
senting that  amount  to  be  at  least  three  times 
as  much  as  it  was.  On  application  it  was  held 
he  should  be  disbarred.  Baker  v.  State,  90 
Ga.  154. 

On  a  charge  against  an  attorney  for  refus- 
ing to  pay  over  money  collected  by  him,  it 
appeared  that  the  money  had  long  before  been 
paid  to  the  party  entitled,  who  had  made  no 
complaint,  and  that  there  was  a  dispute  as  to 
the  attorney's  fee.  It  was  held  that  the  party 
to  whom  the  money  belonged  being  satisfied, 
it  was  no  concern  of  the  relator,  who  was  a 
stranger.    People  v.  Allison,  68  111.  151. 

In  the  case  of  In  re  Moore,  72  Cal.  359,  it 
appearing  that  an  attorney  had  received,  in 
his  professional  capacity,  certain  money  to  be 
devoted  to  specific  purposes  (inter  alia,  to 
procure  dismissals  of  pending  suits  or  to  be 
returned),  and  that  the  money  had  neitherbeen 
used  nor  returned,  he  was  suspended  from 
practice  for  five  years. 

/;/  re  O  ,  73  Wis.  602,  an  attorney  acting 

for  the  plaintiff  in  a  garnishment  proceeding 
induced  the  garnishee  tosurrende'r  to  him  the 
money  due  defendant,  promising  to  protect 
the  garnishee's  interest.  He  then  dismissed 
the  proceeding,  and  converted  the  money  to 
his  own  use.  It  was  held  that  he  should  be 
disbarred  ;  that  the  fact  that  the  plaintiff  had 
authorized  him  to  use  the  money  was  no  de- 
fense, since  it  was  not  the  plaintiff's  but  the 
garnishee's  money. 

Under  Texas  Pen.  Code  (Pasch.  Dig.,  arts. 
2421-2423)  an  indictment  will  not  lie  against  an 
attorney  at  law  for  money  collected  by  him  as 
such,  and  not  paid  over.  State  v.  McLane,  43 
Tex.  404. 

1.  People  v.  Murphy,  119  111.  159;  Baker  r. 
State,  90  Ga.  154. 

In  the  following  cases  the  evidence  is  re- 
viewed at  length,  and  the  attorney  found 
guilty  of  misappropriating  his  client's  funds: 
In  re  Treadwell,  67  Cal.  353;  In  re  Tyler,  71 
Cal.  353;  In  re  Moore,  72  Cal.  359;  In  re 
Burris,  101  Cal.  624;  Slemmer  v.  Wright,  54 
Iowa  164;  State  v.  Baum,  14  Mont.  12;  Davis  v. 
State,  92  Term.  634.  See  also  People  v.  Wy- 
man,  102  Cal.  552  (evidence  held  insufficient). 

2.  Davis  v.  State,  92  Tenn.  634.  See  the  title, 
Disbarment  and  Suspension  of  Attor- 
neys, Encyc.  of  Pleading  and  Practice. 
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Grounds  for  Disbarment. 


Payment  after  Proceedings  Begun  or  Threatened. — Payment  of  the  amount  due  or 
withheld,  when  made  by  the  attorney  after  the  proceedings  for  disbarment 
have  been  commenced,  or  are  about  to  be  instituted,  does  not  operate  to 
relieve  him  from  the  liability  already  incurred,  and  the  court  may  still  proceed 
to  disbar  him.1 

Failure  to  Pay  Due  Solely  to  Insolvency. — In  many  cases,  however,  where  there  is 
no  fraud  or  wilful  wrong,  and  the  attorney's  failure  to  pay  over  is  due  solely 
to  his  insolvency,  the  court  will  regard  the  proceeding  as  a  mere  remedy  for 
the  client,  and  will  make  the  judgment  of  disbarment  conditional  to  take 
effect  within  a  certain  time  unless  the  attorney  shall,  before  that  time,  pay 
over  to  the  client  all  sums  due  by  him  with  interest  and  costs.2 

A  Judgment  or  Execution  against  Attorney  Not  Condition  Precedent  to  Disbarment. — A  judg- 
ment or  execution  against  the  attorney  returned  unsatisfied  is  not  a  condition 
precedent  to  the  institution  of  disbarment  proceedings  for  failure  to  turn  over 
money,  unless  made  so  by  statute.3 

Disobedience  to  Order  Requiring  Payment  to  Client. — The  court  may  disbar  and 
commit  for  contempt  an  attorney  who  disobeys  its  order  requiring  him  to 
pay  over  to  his  client  money  collected  in  that  court  ;  such  imprisonment  is 
not  imprisonment  for  debt  within  the  constitutional  prohibition.  Nor  is  it 
material  in  such  a  case  that  the  attorney  is  bankrupt ;  he  is  regarded  not  as  a 
mere  debtor,  but  as  one  who  has  misappropriated  trust  funds.4 

Money  must  have  been  Received  in  Capacity  of  Attorney. — In  all  cases  it  must  appear 
that  the  money  or  other  funds  withheld  by  the  attorney  came  into  his  hands, 
and  is  held  by  him,  in  his  capacity  as  attorney ;  he  cannot  be  disbarred  for 
retaining  money  acquired  and  held  by  him  in  pursuance  of  an  ordinary 
contract  of  trade  not  involving  the  relation  of  attorney  and  client.  The 
proceeding  for  disbarment  is  for  the  protection  of  the  court  and  the  protec- 
tion and  the  preservation  of  its  dignity  and  influence  and  the  character  of  its 
officers,  and  cannot  be  used  merely  as  a  remedy  to  collect  an  ordinary  private 
debt.6 

1.  Effect  of  Payment  or  Tender.— People  v.  an  attorney  answered  that  the  client  owed 
Ryalls,  8  Colo.  332;  ///  re  Davies,  93  Pa.  St.  him  an  amount  much  larger  than  the  amount 
116;  Anonymous,  31  L.  T.  730.  The  court  retained,  and  that  a  suit  was  pending  between 
will  not  permit  matters  affecting  the  char-  them  concerning  this  amount ;  a  final  order  in 
acter  of  its  officers  to  be  settled  by  private  the  proceeding  was  entered  discharging  the 
arrangement.    Anonymous,  9  L.  T.  299.  rule  on  both  the  pleadings  and  the  proof,  and 

A  tender  by  the  attorney  of  the  money  col-  not  without  prejudice.  It  was  held  that  such  an 
lected  by  him  does  not  relieve  him  of  respon-  order  was  a  bar  to  the  renewal  of  such  a  rule, 
sibility  if  he  subsequently  refuses  to  pay  it  even  though  the  suit  was  decided  adversely  to 
over.    Clegg  v.  Baumberger,  110  Ind.  536.  the  attorney's  contention.      Com.  v.  McKay 

2.  Failure  to  Pay  Due  to  Insolvency — Absence     (Ky.  1892),  20  S.  W.  Rep.  276. 

of  Fraud. — Ex  p.  Browne,  2  Colo.  553;  4.  Disobeying  Order  for  Payment  to  Client. — 
Davis  v.  State,  92  Tenn.  634;  Jones  v.  Miller,  People  v.  Cole,  84  111.  327;  Cross  v.  Ackley, 
1  Swan  (Tenn.)  151.  Infra,  this  title,  Sum-  40  Iowa  493 ;  Jeffries  v.  Laurie,  27  Fed.  Rep. 
tnary  Jurisdiction  over  Attorneys.  198.    In  In  re  Sparks,  17  C.  B.  N.  S.  727,  112 

The  case  of  Ex  p.  Browne,  2  Colo.  553,  is,  E.  C.  L.  727,  it  is  held  that  in  such  case 
however,  modified  in  People  -'.  Ryalls,  8  the  court  will  not  disbar  except  upon  clear 
Colo.  332,  where  the  court  observed:  "In  proof  of  a  case  of  fraudulent  appropriation, 
our  opinion,  the  principal  object  of  the  leg-  See  also  Guilford  v.  Sims,  13  C.  B.  370,  76  E. 
islature  was  to  place  in  the  hands  of  this  C.  L.  370,  holding  that  mere  nonpayment  of 
court  an  additional  power  whereby  the  pro-  money  by  an  attorney,  required  by  an  order 
fession  may  be  purged  of  unworthy  members,  or  rule  of  court  to  be  paid,  is  not  a  ground 
and  litigants  be  protected  from  impositions      for  disbarment. 

practiced  by  such  persons ;"  and  not  to  provide  Where  an  attorney,  who  has  been  directed 
a  remedy  for  clients  to  collect  their  money,  by  the  master  of  the  court  to  refund  a  sum  of 
since  an  abundant  remedy  already  existed  at  money,  disobeys  the  direction  and  keeps  out 
common  law.  of  the  way,  the  court  will  order  him  to  be 

3.  Davis  v.  State,  92  Tenn.  634.  struck  oil  the  roll.    ///  re  ,  1  D.  &  R. 

Attorney  Retaining  Money  pending  Suit  be-     529,  10  Jur.  19S. 

tween  Himself  and  Client. — To  a  rule  to  show  5.  Money  must  have  been  Received  in  Pro- 
cause  why  he  should  not  be  disbarred  for  re-  fessional  Capacity. — In  re  Keys,  13  U.  C.  C. 
taining  money  collected  by  him  for  his  client,      P.  283;  People  v.  Appleton,  105  111.  474,  44 
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(2)  Embezzlement  by  One  Partner.— Where  two  or  more  attorneys  are  prac- 
ticing in  partnership,  and  one  of  them  receives  and  improperly  appropriates 
the  money  of  a  client,  without  the  knowledge  of  his  partners,  and  fails  on 
demand  to  pay  it  over,  all  the  members  of  the  firm  are  civilly  liable  for  the 
amount  so  misappropriated.1  But  only  the  member  who  is  personally 
culpable  can  be  suspended  from  practice  or  disbarred  therefor.2 

/.  Other  Particular  Grounds.— In  addition  to  the  particular  matters 
H  eated  in  the  preceding  paragraphs,  other  acts  may,  in  accordance  with  the 
g(  neral  principles  already  announced,  afford  sufficient  ground  for  disbarment. 

An  Attempt  to  Make  an  Opposing  Attorney  Drunk,  in  order  to  secure  an  advantage 

over  him  in  the  trial  of  a  cause,  is  sufficient  ground  for  disbarment.3 

Altering  Documents. — Altering  letters,  documents,  or  records,  in  order  to  secure 
an  unjust  advantage,4  or  knowingly  antedating  the  jurat  to  an  official  oath 


Am.  Rep.  812;  Anonymous,  12  Cent.  L.  J. 
204.    Compare  In  re  O  ,  73  Wis.  602. 

Where  a  solicitor  has  been  appointed  a 
trustee  under  a  will,  or  other  instrument,  it  is 
assumed  that  his  professional  character  has 
been  one  of  the  considerations  influencing  the 
appointment,  and  his  wrongful  retention  of 
the  money  renders  him  liable  to  disbarment. 
In  re  Chandler,  22  Beav.  253. 

The  rule  of  the  text  is  denied  in  In  re  O  , 

73  Wis.  602.  In  that  case  the  court  said : 
"  It  is  said  that  the  accused  did  not  receive 
the  money  in  the  course  of  his  business  as  an 
attorney,  but  merely  as  bailee,  and  hence  that 
his  wrongful  conversion  of  it  does  not  subject 
him  to  disbarment  or  suspension.  Cases  are 
cited  which  seem  to  sustain  such  contention, 
but  we  decline  to  follow  them.  The  better 
rule  seems  to  be  that  the  misconduct  req- 
uisite for  such  suspension  is  not  limited  to 
acts  committed  strictly  in  a  professional 
character,  but  extends  to  all  such  misconduct 
as  would  have  prevented  an  admission  to  the 

bar."    In  re  O  ,  73  Wis.  602,  citing  In 

re  Hill,  L.  R.  3  C^B.  543;  In  re  Blake,  3  El. 
&  El.  34,  107  E.  C.  L.  34;  In  re  Davies,  93 
Pa.  St.  120.  See  also  supra,  this  title,  Sus- 
pension and  Disbarment — Commission  of  a 
Felony. 

1.  Civil  Liability  of  Firm  for  Misappropriation 
by  Member. — Klingensmith  v.  Kepler,  41  Ind. 
341;  Porter  v.  Vance,  14  Lea(Tenn.)  629.  In 
this  latter  case  a  firm  of  lawyers,  V.  &  A.,  re- 
ceived a  note  for  collection.  A.  was  an  ad- 
ministrator of  an  estate  which  was  indebted 
to  one  of  the  parties  who  executed  the  note, 
in  a  larger  amount  than  the  amount  of  the 
note.  Upon  a  settlement,  A.  retained  the 
amount  of  the  note,  and  executed  a  receipt  in 
the  name  of  the  firm  for  the  amount  of  the 
note  and  interest.  Upon  failure  to  pay,  it 
was  held,  on  motion,  that  V.  was  liable  for 
the  amount  of  the  note  though  he  knew 
nothing  of  the  receipt  or  settlement.  Porter  v. 
Vance,  14  Lea  (Tenn.)  629.  See  also  Matter  of 
Wolf,  51  Hun  (N.  Y.)  407.  See  infra,  this 
title,  Liability  of  Attorney  to  Client. 

2.  Only  Misappropriating  Member  may  be 
Disbarred. — Klingensmith  v.  Kepler,  41  Ind. 
34r,  50  Ind.  434;  Porter  v.  Vance,  14  Lea 
(Tenn.)  629;  In  re  Luce,  83  Cal.  303. 

Where  a  judgment  has  been  recovered 
against  two  attorneys  as  partners,  for  money 

3 


collected  by  them  and  not  paid  over  to  their 
client,  and  where  the  partnership  has  been 
dissolved,  and  the  debts  due  the  firm  have 
been  assigned  to  one  of  the  partners,  who  has 
assumed  to  pay  the  judgment,  a  failure  to 
collect  and  apply  such  debts  to  the  payment  of 
the  judgment  will  not  authorize  the  suspen- 
sion of  the  attorney  to  whom  the  accounts 
have  been  assigned.  Kepler  v.  Klingensmith, 
50  Ind.  434. 

3.  Dickens'  Case,  67  Pa.  St.  169,  5  Am.  Rep. 
420. 

4.  Altering  or  Stealing  Documents  or  Records. 

— In  re  Henderson,  88  Tenn.  531;  Matter  of 
Goldberg  (Supreme  Ct.),  29N.  Y.Supp.972; 
State  v.  Harber,  129  Mo.  271  (falsifying  trans- 
cript of  evidence  to  deceive  appellate  court). 
See  Bristor  v.  Tasker,  135  Pa.  St.  no,  20  Am. 
St.  Rep.  853. 

Thus  in  Baker  v.  Com.,  10  Bush  (Ky.)  592, 
an  attorney  was  stricken  from  the  rolls  for 
erasing  the  word  "not"  in  a  letter  from  a 
circuit  judge  to  a  county  judge,  advising  the 
latter  not  to  allow  bail  to  a  certain  person  in- 
dicted for  murder. 

In  Ex  p.  Brown,  1  How.  (Miss.)  303,  the 
court  struck  from  the  roll  of  attorneys  the 
name  of  one  who  had  been  guilty  of  unprofes- 
sional and  criminal  conduct  in  his  profession 
by  obliterating  a  record  and  antedating  a  writ 
in  order  to  avoid  the  effect  of  the  statute  of 
limitations.  See  also  Serfass's  Case,  116  Pa. 
St.  455;  People  v.  Allison,  68  111.  151;  State 
v.  Finley,  30  Fla.  325  (interlining  a  de- 
cree); Osbaston's  Case,3oEliz.  Cro.  Car.  74, 
4  Inst.  100. 

Where  the  alleged  crime  of  the  attorney  was 
the  stealing  of  an  indictment  from  the  files, 
and  it  appeared  that  the  attorney  had  the  in- 
dictment in  his  possession,  that  he  afterwards 
denied  that  he  had  it,  and  that,  on  discovering 
his  mistake  and  finding  it  in  his  possession,  he 
returned  it  secretly  to  the  files,  the  court  re- 
fused to  suspend  him  from  practicing.  State 
v.  Chapman,  n  Ohio  430.  See  also  In  re 
Barnes  (Cal.  1888),  16  Pac.  Rep.  896. 

But  when  an  attorney  interlines  into  a  de- 
cree, after  it  has  been  signed  by  the  judge, 
immaterial  words,  plainly  omitted  by  mere 
clerical  oversight,  and  there  is  no  proof  of 
any  fraudulent  motive,  he  cannot  be  disbarred. 
State  v.  Finley,  30  Fla.  325.  The  court  said, 
however  :  "  We  do  not  wish  it  to  be  understood 
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taken  before  him,  and  to  the  acknowledgment  of  an  official  bond  made  before 
him  as  notary  public,1  affords  ground  to  disbar  an  attorney. 

Forging  or  Concocting  False  Affidavits  or  Evidence. — Forging  an  affidavit,  in  order  to 
secure  a  change  of  venue  in  a  case  which  he  is  conducting,  is  likewise  ground 
for  disbarment.2  So  also  is  collusion  with  the  respondent  in  a  divorce  case 
to  manufacture  testimony  in  order  to  secure  a  decree  of  divorce  for  his  client  ;3 
or  knowingly  making  untrue  affidavits,  or  having  them  made,  for  the  purpose 
of  taking  advantage  of  the  court4  or  of  private  parties.5 

Obtaining  Money  by  False  Kepresentations. — Obtaining  money  from  his  clients  or 
others  by  false  representations  relative  to  matters  intrusted  to  him  as  an 
attorney,  authorizes  disbarment.6 


that  we  are  inclined  to  condone,  palliate,  coun- 
tenance, or  excuse  any  manner  of  tampering 
with  the  decree  of  a  court  after  it  obtains  the 
sanction  of  the  judge's  signature,  even  to  the 
crossing  of  a  't'  or  the  dotting  of  an  'i' 
therein;  on  the  contrary,  we  think  such  a 
practice  is  highly  reprehensible,  and  deserves 
severe  punishment,  no  matter  how  innocent  or 
immaterial  the  alteration  or  change  may  be." 

1.  Antedating  Writ  or  Jurat. — In  r^Arctan- 
•der,  26  Minn.  25.  See  also  Ex  p.  Brown,  1 
How.  (Miss.)  303,  where  an  attorney  was  dis- 
barred for  antedating  a  writ  in  order  to  avoid 
the  statute  of  limitations. 

2.  Forging  Affidavit. — In  the  proceeding  to 
disbar  an  attorney  for  such  conduct,  the 
person  whose  name  appeared  as  having  made 
such  affidavit  testified  that  he  neither  made 
nor  signed  such  affidavit;  the  defendant,  in 
making  a  statement  of  his  defense  to  the  jury, 
admitted  that  he  had  prepared  and  filed  the 
affidavit,  but  that,  through  a  mistake  on  his 
part,  the  name  signed  to  the  affidavit  was 
attached  thereto,  instead  of  the  name  of  the 
real  affiant.  It  was  held  that  the  defendant 
could  not  obtain  a  new  trial  on  the  ground 
that  he  was  surprised  at  such  evidence ;  that 
his  own  evidence  made  out  a  prima  facie  case 
against  him,  and  shifted  the  burden  of  proof, 
as  to  the  mistake,  to  him.  Ex  p.  Walls,  64 
Ind.  461. 

3.  Matter  of  Gale,  75  N.  Y.  526;  People  v. 
Beattie,  137  111.  553. 

4.  Concocting  False  Affidavits  to  Impose  upon 

Court. — Ex  p.  Walls,  64  Ind.  461  (false  affidavit 
to  secure  change  of  venue)  ;  Baker  v.  State, 
90  Ga.  153  (no  affidavit ;  mere  false  representa- 
tion to  obtain  a  continuance) ;  Perry  v.  State, 
3  Greene  (Iowa)  550;  In  re  Stewart,  L.  R.  2 
P.  C.  88;  In  re  Badger  (Idaho  1894),  35  Pac. 
Rep.  839.    See  In  re  Knott,  71  Cal.  584. 

Thus  an  attorney  is  properly  disbarred  for 
substituting  the  name  of  his  client  for  his 
own  in  an  affidavit  to  secure  alimony.  People 
v.  Leary,  84  111.  190. 

In  an  action  on  a  contract,  not  removable 
to  the  federal  court  except  on  the  ground  of 
local  prejudice,  the  plaintiff's  attorney  applied 
for  an  order  of  removal,  making  an  affidavit 
that  by  reason  of  prejudice  and  local  influence 
justice  could  not  be  obtained  in  the  state 
courts  because  they  would  refuse  to  enforce 
the  contract  as  it  was  made.  The  sole  ground 
for  this  charge  was  the  fact  that  the  courts  of 
Nebraska  hold  that  a  stipulation  for  attorney's 
fees  in  case  of  action  on  a  contract,  such  as 


3i 


there  was  in  this  case,  is  void  since  the  re- 
peal of  the  act  allowing  such  fees.  The  court 
held  this  was  not  "local  prejudice"  within 
the  meaning  of  the  removal  act,  and  that  the 
attorney,  in  making  such  affidavit,  was  guilty 
of  misconduct,  and  deserved  a  reprimand  by 
the  court.    /;/  re  Breckinridge,  31  Neb.  489. 

An  affidavit  containing  false  statements  was 
subscribed  by  an  attorney  in  a  matter  of  a  pre- 
emption claim  filed  in  a  land  office;  no  formal 
oath  was  administered,  but  the  statements 
were  known  by  the  attorney  to  be  false.  It 
was  held  that  the  attorney,  while  not  charge- 
able with  perjury,  was  nevertheless  guilty  of 
such  unprofessional  conduct  that  his  name 
should  be  stricken  from  the  rolls  ;  and  that  his 
claim  of  innocent  intent  could  not  avail,  the 
circumstances  showing  that  he  must  have 
known  what  he  was  doing,  and  that  he  had  a 
special  interest  in  the  matter.  In  re  Keegan, 
31  Fed.  Rep.  129.  See  also  In  re  Badger 
(Idaho  1894),  35  Pac.  Rep.  839. 

But  an  attorney  will  not  be  disbarred  on 
the  ground  of  having  made  an  affidavit  and 
representations  for  the  purpose  of  deceiving 
the  court,  where  it  is  not  clear  that  he  in- 
tended to  state  a  falsehood.  In  re  Houghton, 
67  Cal.  511. 

See  also,  in  this  connection,  In  re  Knott,  71 
Cal.  584,  where  proceedings  against  a  young 
and  inexperienced  attorney  for  making  a  false 
affidavit  were  dismissed  as  being  attributable 
to  ignorance. 

Where  an  attorney,  who  had  taken  out  a 
commission  to  examine  a  witness,  prepared 
answers  for  the  witness,  furnished  them  to 
him,  and  got  them  before  the  court  as  honest 
testimony,  he  was  disbarred.  Matter  of  El- 
dridge,  82  N.  Y.  161,  37  Am.  Rep.  548. 

5.  Falsifying  Paper  to  Enable  Husband  to 
Impose  upon  Wife  as  to  a  Divorce. — In  Mat- 
ter of  Peterson,  3  Paige  (N.  Y.)  510,  a  solic- 
itor who,  to  enable  a  husband  to  impose  upon 
his  wife  and  to  induce  her  to  believe  herself 
legally  divorced,  forged  the  name  of  a  person 
as  deputy  register  to  a  paper  purporting  to 
be  a  copy  of  an  order  declaring  the  marriage 
to  be  void,  was  removed  from  his  office  as  so- 
licitor. 

6.  Obtaining  Money  by  Fraud  or  False  Repre- 
sentations.— People  -'.  Ford,  54  111.  520. 

In  Strout  v.  Proctor,  71  Me.  289,  the  defend- 
ant, an  attorney,  by  false  representations 
induced  a  female  client  to  sign  a  bill  of  sale 
transferring  all  of  her  goods  to  his  wife;  he 
then  induced  her  to  leave  the  state  hurriedly, 
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Bribing  or  Tampering  with  a  Witness  is  ground  for  disbarment.1 
Representing  Conflicting  Interests. — Attempting  to  act  for  one  party  to  a  litiga- 
tion, after  having  been  engaged  to  represent  the  adverse  litigant,  and  seeking 
to  use  the  knowledge  and  secrets  acquired  from  the  first  litigant  for  the  benefit 
of  the  second  and  injury  to  the  first,  is  such  culpable  conduct  as  will  always 
justify  disbarment  unless  satisfactory  explanation  can  be  made.2 

Improperly  Advertising  to  Secure  Divorces. — Advertising  in  newspapers,  offering  to 
secure  divorces  for  all  applicants  without  publicity  and  without  regard  to  the 
circumstances  of  the  parties  or  to  their  residence,  and  inviting  correspond- 
ence under  a  concealed  name,  is  a  reflection,  if  not  a  libel,  on  the  courts  before 
which  such  an  attorney  pretends  to  practice,  and  is  ground  for  disbarment.3 


pretending  that  she  was  about  to  be  arrested. 
Upon  her  departure  he  seized  all  her  goods 
covered  by  the  fraudulent  bill  of  sale,  and 
she  was  compelled  to  resort  to  an  action  to 
replevy  them.  The  court  held  that  he  should 
be  disbarred. 

1.  Bribing  or  Corrupting  Witnesses. — Walker 
v.  State,  4  W.  Va.  749;  State  v.  Holding,  1 
McCord  (S.  Car.),  379;  Williams  v.  Hill,  1 
Dowl.  N.  S.  669  (procuring  witness  to  stay 
away) ;  Stephens  v.  Hill,  10  M.  &  W.  28,  6 
Jur.  585.  See  Iti  re  Badger  (Idaho  1894),  35 
Pac.  Rep.  839. 

In  the  case  of  In  re.  Thomas,  36  Fed.  Rep. 
242,  which  was  a  motion  to  disbar  certain  at- 
torneys, it  appeared  that  they  were  notified 
that  the  deposition  of  a  witness  for  whom  they 
had  sought  would  be  taken  by  the  adverse 
party.  In  order  to  learn  what  he  would  testify, 
they  sent  an  agent  to  find  out,  with  instruc- 
tions to  incline  him  to  their  side  as  far  as 
possible.  This  agent  made  the  witness  drunk 
and  spirited  him  away,  and  afterward  had  him 
come  to  the  office  of  the  attorneys  to  have  a 
consultation  with  them.  There  was  no  evi- 
dence, however,  that  the  attorneys  directed  the 
agent  to  get  the  witness  drunk  or  to  take  him 
away.  On  these  facts,  the  court  held  that 
there  was  not  sufficient  ground  for  disbarment 
shown.    In  re  Thomas,  36  Fed.  Rep.  242. 

In  another  case,  an  attorney,  believing  a 
certain  paper  to  be  a  forgery,  hired  an  expert 
to  examine  it,  who  expressed  his  doubts  as  to 
its  being  a  forgery.  The  attorney,  believing 
that  the  expert  considered  it  a  forgery,  but 
only  expressed  doubts  in  order  to  be  em- 
ployed, offered  him  a  large  sum  of  money  to 
testify  in  regard  to  the  forgery.  The  court 
held  that  while  such  conduct  was  censurable,  it 
did  not  constitute  a  ground  for  disbarment. 
In  re  Barnes  (Cal.  1888),  16  Pac.  Rep.  896. 

2.  Acting  for  Two  Opposing  Parties. — People 
v.  Spencer,  61  Cal.  128;  In  re  Stephens,  77 
Cal.  357;  Weidekind  v.  Tuolumne  County 
Water  Co.,  74  Cal.  386,  5  Am.  St.  Rep.  445; 
U.  S.  v.  Costen,  38  Fed.  Rep.  24.  See  also 
In  re  Stephens,  84  Cal.  77 ;  In  re  Luce,  83 
Cal.  303  (evidence  reviewed,  and  held  not  to 
show  that  attorney  acted  for  both  sides). 
See  also  supra,  this  title,  Cannot  Represent 
Conflicting  Interests . 

In  the  first  of  the  above  cases  a  petition  for 
disbarment  was  held  good  on  demurrer  where 
it  alleged  that  the  respondent  had  urged  a  pros- 
ecution for  libel,  agreed  to  secure  satisfactory 
evidence  of  the  defendant's  guilt,  and  repre- 
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sented  that  the  statute  of  limitations  did  not 
bar  the  action  ;  that  at  the  trial  he  appeared 
for  the  defendant,  set  up  the  statute  of  limita- 
tions for  a  defense,  and  secured  the  defend- 
ant's discharge  on  a  writ  of  prohibition.  In 
re  Stephens,  77  Cal.  357. 

An  attorney,  after  having  successfully-  de- 
fended his  client  against  an  attack  on  his 
homestead  claim,  being  unable  to  collect  his 
fee,  threatened  his  client  to  deprive  him  of 
his  homestead.  The  threat  proving  of  no 
avail,  he  instigated  another  contest  against 
his  former  client's  homestead,  based  largely 
on  the  same  facts  as  the  previous  contest,  and 
in  the  course  of  it  testified  against  him  con- 
cerning facts  the  knowledge  of  which  he  had 
acquired  during  the  existence  of  their  relation 
as  attorney  and  client.    It  was  held  that  he 

should  be  disbarred.    In  re  O  ,  73  Wis. 

602. 

In  the  case  of  In  re  Cowdery,  69  Cal.  32, 
58  Am.  Rep.  545,  an  attorney,  after  his  term 
of  office  as  city  attorney  had  ended,  took  a  re- 
tainer from  another  attorney  not  to  appear 
for  the  city  in  certain  pending  suits  to  which 
the  city  was  a  party.  He  had  no  personal 
knowledge,  when  he  took  the  retainer,  of  the 
law  or  the  facts  in  the  suits.  It  was  held  that 
his  conduct  justified  his  disbarment.  And  in 
a  subsequent  case  the  attorney  for  the  adverse 
party,  who  gave  him  the  retainer  and  made 
the  agreement  with  him,  was  disbarred  for 
such  conduct.    In  re  Whittemore,  69  Cal.  67. 

An  attorney  took  a  case  against  one  of  his 
clients,  and  employed  another  lawyer  to  pros- 
ecute it.  He  then  advised  his  client  and  his 
client's  wife  that  they  were  liable  for  the 
claim,  and  had  better  pay  it;  though  in  fact 
they  were  not  liable.  He  divided  the  fee 
with  his  assistant.  It  was  held  that  a  judg- 
ment of  absolute  disbarment  should  issue 
against  him.  Fairfield  County  Bar  v.  Taylor, 
60  Conn.  11. 

3.  Advertising  Offers  to  Procure  Divorces 
Secretly. — People  v.  Goodrich,  79  111.  148.  In 
this  case,  the  defendant  had  for  years  inserted 
in  newspapers  the  following  or  similar  adver- 
tisements :  "Divorces  legally  obtained  for 
desertion,  cruelty,  etc.;  fee  after  decree. 
Eight  years'  experience.  Scandal  avoided. 
Address  P.  O.  box  1037."  In  some  instances 
it  was  added  :  "This  is  the  P.  O.  box  adver- 
tised for  the  past  seven  years,  and  the  owner 
has  obtained  five  hundred  and  seventy-seven 
divorces  during  that  time."  The  court,  after 
condemning  such  conduct  in  the  most  severe 
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Interfering  with  Other  Attorneys — Procuring  False  Judgment. — Improperly  intermed- 
dling with  the  business  of  another  attorney,  and  endeavoring  to  steal  the 
patronage  of  his  clients  by  slandering  him  ;l  or  deliberately  and  knowingly 
procuring  a  false  and  fraudulent  judgment  for  purposes  of  imposition  or 
otherwise,2  constitutes  ground  for  striking  an  attorney  from  the  rolls. 

Want  or  Loss  of  Moral  Character. — A  good  moral  character  being  essential  to 
secure  admission  to  the  bar,  the  retention  of  such  a  character  is  equally 
necessary  to  one's  continuance  as  a  member  of  the  profession,  and  any  conduct 
indicating  a  loss  or  want  of  such  character  will  authorize  a  disbarment.3 

Duelling. — By  statute,  in  most  of  the  states,  duelling  is  made  a  cause  of 
incapacity  to  retain  or  hold  an  office  of  trust  or  profit,  and  under  such  a  statute 
participation  in  a  duel  has  been  held  a  sufficient  ground  for  disbarment.4  In 
a  number  of  the  states  an  anti-duelling  oath  is  required  of  applicants  for 
admission  to  the  bar.5 

Numerous  Other  Particular  Instances  of  what  conduct  has  been  considered  as 
requiring  the  disbarment  of  attorneys  are  presented  in  the  note.6 


terms,  observed  :  "  These  advertisements  are 
not  only  a  libel  upon  the  courts  of  justice  of 
this  state,  but  are  false  in  themselves  and  put 
forth  to  the  public  by  one  who  would  not  place 
his  name  to  them." 

In  People  v.  McCabe,  18  Colo.  186,  an 
attorney  repeatedly  published  this  advertise- 
ment:  "Divorces  legally  obtained  very 
quietly;  good  everywhere.  Box  2344,  Den- 
ver." The  court  followed  the  doctrine  of  the 
Illinois  case  ;  but  it  appearing  that  the  defend- 
ant had  advertised  in  entire  ignorance  that 
it  was  wrong,  and  had  stopped  the  advertise- 
ment upon  the  commencement  of  the  pro- 
ceeding against  him,  and  offered  to  abide  by 
the  direction  of  the  court  as  to  future  conduct 
in  such  matter,  the  court  held  that  he  was  suffi- 
ciently punished  by  a  suspension  for  six 
months  and  payment  of  all  costs. 

In  California  advertising  to  procure  di-  . 
vorces  is  forbidden  by  statute.     Cal.  Stat. 
1891,  c.  196,  p.  279. 

1.  Intermeddling  with  Business  of  Another  At- 
torney— Stealing  His  Patronage. — Baker  v.  State, 
90  Ga.  154. 

To  Make  a  Scurrilous  and  Libelous  Attack  on 
an  Attorney  prosecuting  the  disbarment  pro- 
ceeding, in  a  brief  in  the  course  of  disbarment 
proceedings,  is  itself  a  ground  for  disbarment. 
People  v.  Brown,  17  Colo.  431. 

2.  Procuring  Fraudulent  Judgment. — People 
v.  Keegan,  18  Colo.  237.  In  this  case  an 
attorney  procured  judgment  on  a  note  which 
he  knew  had  been  given  for  the  purpose  of 
perpetrating  a  fraud  on  the  maker  or  his 
creditors,  and  did  so  to  assist  another  in  carry- 
ing out  such  fraud.  It  was  held  that  he 
should  be  disbarred. 

3.  Loss  of  Moral  Character. — Matter  of  Percy, 
36  N.  Y.  651. 

"  If  the  evidence  of  such  moral  character 
must  be  produced  in  order  to  obtain  the 
license,  it  is  equally  essential  that  this  char- 
acter should  be  retained  ;  and  when  an  attorney 
commits  an  act,  whether  in  the  discharge 
of  his  duties  as  such  or  not,  showing  such 
want  of  professional  or  personal  honesty 
as  renders  him  unworthy  of  public  confidence, 
it  is  not  only  the  province  but  the  duty  of 


the  court,  upon  this  fact  being  made  to  ap- 
pear, to  strike  his  name  from  the  roll  of 
attorneys.  Nor  is  it  necessary  that  the  of- 
fense should  be  of  such  a  nature  as  would 
subject  him  to  an  indictment.  He  has,  by 
his  own  misconduct,  divested  himself  of  quali- 
fications that  are  indispensable  to  the  practice 
of  his  profession;  and,  while  he  may  regard 
the  judgment  depriving  him  of  that  right  as  a 
punishment  for  the  offense,  the  action  of  the 
court  is  based  alone  upon  the  ground  of  public 
policy  and  for  the  public  good.  It  would  be  car- 
rying the  doctrine  too  far  to  hold  that  an  attor- 
ney must  be  free  from  every  vice,  and  to  strike 
him  from  the  roll  of  attorneys  because  he  may 
indulge  in  irregularities  affecting,  to  some  ex- 
tent, his  moral  character,  when  such  delin- 
quencies do  not  affect  his  personal  or  profes- 
sional integrity.  To  warrant  his  removal,  his 
character  must  be  bad  in  such  respects  as 
show  him  to  be  unsafe  and  unfit  to  he  in- 
trusted with  the  powers  and  duties  of  his  pro- 
fession; and  it  is  not  essential  that  this  mis- 
conduct or  bad  character  should  be  in  respect 
to  some  deceit,  malpractice,  or  misdemeanor 
practiced  or  committed  in  the  exercise  of  his 
profession  only;  but,  in  the  exercise  of  a  sound 
discretion,  the  court  should  entertain  only 
such  charges  as  are  in  their  nature  gross,  and 
unfit  a  person  for  an  honest  discharge  of  the 
high  and  responsible  trust  reposed  in  an  at- 
torney." Snyder,  P.,  in  State  v.  McClaugh- 
erty,  33  W.  Va.  250,  citing  Baker  -•.  Com., 
10  Busli  (Ky.)  592;  Leigh's  Case,  1  Munf. 
(Va.)  481;  People  v.  Turner,  1  Cal.  144,  52 
Am.  Dec.  295;  In  re  Mills,  1  Mich.  394; 
Smith  v.  State,  1  Yerg.  (Tenn.)  228.  See 
also  State  v.  Winton,  11  Oregon  456.  50  Am. 
Rep.  486;  State  v.  Cadwell  (Mont.  1895),  40 
Pac.  Rep.  181.  See  also  supra,  this  title,  Ad- 
mission— Eligibility — Persons  of  Good  Moral 
Character ;  also  supra,  this  title,  Suspension 
and  Disbarment — Grounds  of  Disbarment — 
General  Utile. 

4.  Duelling. — Smith  v.  State,  1  Yerg.  (Tenn.) 
232.    See  the  title  Dukllixg. 

6.  See  supra,  this  title,  Oath  of  Office. 

6.  Miscellaneous  Cases — Facts  Sufficient  or  In- 
sufficient to  Warrant  Disbarment. — See  the 
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3.  Effect  of  Disbarment.— The  effect  of  a  disbarment  is  to  deprive  the  attor- 
ney of  every  privilege  to  which  his  license  as  an  attorney  had  entitled  him, 
not  only  in  respect  to  the  particular  court  making  the  order  of  disbarment, 
but  as  to  all  courts,  whether  of  his  own  state  or  others.    He  cannot  thereafter 


following  cases,  where  the  evidence  was  held 
to  authorize  disbarment:  /;/  re  Wartman 
(N.  J.  1895),  31  Atl.  Rep.  1040  ;  Slemmer  v. 
Wright,  54  Iowa  164. 

Making  Motion  on  Ground  Not  Supported 
by  Facts. — The  California  Act  of  1859  does 
not  empower  any  court  whatsoever  to  strike 
an  attorney  or  counselor  from  the  rolls  be- 
cause the  grounds  of  any  motion  he  may  make 
are  not  supported  by  the  facts  of  the  case. 
Fletcher  v.  Daingerfield,  20  Cal.  427. 

Proofs  of  Disbarment  Proceedings  in  An- 
other State. — In  the  case  of  In  re  Baum,  10 
Mont.  223,  the  complaint  charged  that  the  re- 
spondent had  been  disbarred  in  New  York,  and 
exhibited  certified  copies  of  charges  preferred 
against  him  in  the  second  department  of  the 
Supreme  Court,  the  testimony  taken,  and  the 
referee's  report  thereon  ;  it  further  appeared 
that  it  was  decided  by  a  divided  court  to  dis- 
bar him,  and  that  before  judgment  proceed- 
ings were  stayed  pending  an  appeal,  but  no 
appeal  was  ever  perfected  or  other  steps  taken, 
the  court  held  that  respondent  had  not  been 
disbarred  in  New  York ;  and  that  it  would 
not  examine  the  evidence  taken  in  the  New 
York  proceeding  to  determine  whether  the 
respondent  should  be  disbarred  upon  the  case 
there  presented. 

Securing  Release  of  Prisoner  by  Imposi- 
tion.— Pending  a  writ  of  error  in  the  United 
States  Supreme  Court  in  a  capital  case,  the 
prisoner's  attorney  induced  a  United  States 
commissioner  to  believe  that  he  had  power  to 
issue  a  writ  of  habeas  corpus  and  admit  the 
prisoner  to  bail,  whereby  he  got  away.  It 
was  held  that  the  attorney  should  be  dis- 
missed from  the  bar.  State  v.  Burr,  19  Neb. 
593- 

Illegal  Taxation  of  Costs —  Withholding 
Items  from  Opposite  Party. — In  Barker's 
Case,  49  N.  H.  195,  the  plaintiff's  attorney 
was  censured  by  the  court  for  withholding 
from  the  defendant  the  items  of  an  illegal, 
but  not  unreasonable,  taxation  of  costs;  but 
no  summary  proceedings  for  disbarment  were 
taken  against  him  therefor,  there  being  no 
proof  that  he  fraudulently  led  the  defendant 
to  believe  that  he  was  bound  to  pay  the  bill. 

False  Pleadings  and  Tcstimo?iy  in  Action 
for  Services  Rendered. — An  attorney  should 
be  disbarred  where  the  evidence  showed  that 
in  an  action  by  him  against  a  certain  firm  his 
complaint  stated  untrue  facts,  that  his  account 
attached  thereto  was  false,  and  that  he  had 
wilfully  testified  falsely  in  regard  thereto. 
Ryan  v.  Opdyke,  143  N.  Y.  528. 

Moving  One's  Admission  against  Adverse 
Report  of  Examiners. — An  attorney  moved 
for  the  admission  to  the  bar,  of  one  against 
whose  application  the  board  of  examiners  had 
reported.  The  attorney  knew  this  fact  but 
concealed  it.  It  was  held  that  he  was  prop- 
erly suspended.  In  re  Deringer,  12  Phila. 
(Pa.)  217. 


Stating  Law  Incorrectly  to  Stir  up  Riot. — 
Stating  what  he  knows  is  not  the  law,  in  an 
excited  community,  for  the  purpose  of  stir- 
ring up  a  riot,  is  a  ground  for  an  attorney's 
disbarment.  Jones'  Case,  12  Pa.  Co.  Ct.  Rep. 
229. 

Conz'ersing  before  Jurors  as  to  Merits  of 
Case. — An  attorney's  conversing  in  a  public 
place  about  the  merits  of  a  case  in  which  he 
is  employed,  in  the  presence  of  jurors  who 
are  sitting  in  the  case,  is  conduct  so  unpro- 
fessional and  indelicate  that  it  might  justify 
the  court  in  striking  his  name  off  the  rolls. 
Turner  v.  St.  John,  3  Coldw.  (Tenn.)  376. 

Conspiracy — Illegal  Arrest  and  Release — 
Obtaining  Motley  Falsely. — A  weak-minded 
man,  laboring  under  the  hallucination  that  he 
had  committed  a  crime,  fled  to  Tennessee  and 
there  concealed  himself,  but  was  discovered 
by  certain  detectives  and  officers,  who,  sup- 
posing him  to  be  a  criminal,  arrested  and 
placed  him  in  jail  in  the  hope  of  securing  a 
reward.  They  took  an  attorney  into  their  con- 
fidence, and,  acting  with  him  and  under  his 
advice,  after  learningthat  the  supposed  crimi- 
nal was  innocent,  procured  his  release  fraudu- 
lently, and  by  preparing  false  and  illegal 
papers.  After  securing  and  divfding  among 
themselves  large  sums  of  money  sent  to  the 
prisoner  by  relatives,  they  carried  him  in  dis- 
guise to  New  York  and  shipped  him  to  Liver- 
pool, where  his  relatives  found  him.  It  was 
held  that  such  conduct  required  the  disbar- 
ment of  the  attorney.  In  re  Snyder,  24  Fed. 
Rep.  910. 

Advising  Breach  of  Trust — Assisting  Cli- 
ent in  Fraud. — Advising  a  breach  of  trust  with 
design  to  benefit  himself,  or  assisting  a  client 
in  a  scheme  which  he  knows  to  be  dishonest 
and  fraudulent,  is,  on  the  part  of  an  attorney, 
conduct  requiring  disbarment.  Goodwin  v. 
Goswell,  2  Coll.  457;  Barnes  Addy,  L.  R. 
9  Ch.  251.  See  also  Serfast's  Case,  116  Pa. 
St.  455- 

An  Attorney  Contuvitig  at  a  Violation  of 
the  Bankrupt  Law  renders  himself  liable  to 
suspension.  If  he  deceives  the  court  by 
bringing  a  collusive  suit  on  a  fictitious  note, 
in  order  to  enable  a  creditor  to  escape  com- 
pulsory bankruptcy,  he  may  be  disbarred.  In 
re  Naphtaly  (Cal.  1881),  14  Cent.  L.  J.  96. 

Taking  an  Unfair  Ad-'antagc  of  a  Party 
in  the  absence  of  his  legal  adviser  is  a  ground 
of  disbarment.  In  re  Oliver,  2  Ad.  &  El.  620, 
29  E.  C.  L.  165. 

Acting  without  Authority  in  Conducting 
the  Prosecution  of  a  prisoner  for  a  felony  is  no 
ground  for  striking  an  attorney  from  the  rolls, 
no  malice  being  shown.  In  re  Davis,  1  B.  C. 
C.  207. 

Where  an  Attorney  Brings  Several  £>jii 
Tarn  Actions,  and,  after  their  commencement, 
makes  an  offer  to  the  defendant  to  compro- 
mise them,  there  is  no  ground  for  disbarring 
him.  Smith  v.  Gillett^  D.  P.  C.  364. 
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appear  as  attorney  in  any  court  in  his  own  state ;  and  courts  of  foreign  states, 
if  aware  of  his  disbarment  at  home,  will  refuse  him  permission  to  appear 
before  them.1 

4.  Nonliability  of  Judge  for  Disbarring  an  Attorney. — The  disbarment  and  sus- 
pension of  attorneys  are  judicial  acts;  and  the  rule  applies  here  as  elsewhere, 


Indeed,  it  is  held  that  it  is  no  cause  for 
striking  an  attorney  from  the  rolls,  that  he 
has  commenced  several  qui  tarn  actions  for 
purposes  of  revenge.  Ex  p.  Warren,  I  H.  & 
W.  113. 

Solicitor  Engaging  Counsel  without  Au- 
thority.— A  solicitor  who,  without  authority, 
instructed  counsel  to  appear  for  parties  in- 
terested in  certain  money  in  the  hands  of  the 
court,  and  to  consent  to  its  payment  out  of 
court,  was  ordered  to  be  struck  off  the  rolls. 
Wheatley  v.  Bastow,  7  De  G.  M.  &  G.  558. 
A  warrant  of  authority,  given  for  the  purpose 
of  preventing  further  proceedings  against  an 
attorney  to  strike  him  from  the  rolls,  is  void 
and  will  be  disregarded.  Kirwan  v.  Good- 
man, 5  Jur.  293,  9  D.  P.  C.  330. 

Gambling  with  Client. — In  Ex  p.  Stratford, 
7  Jur.  512,  12  L.  J.  B.  231,  the  court  re- 
fused an  application  by  a  client  to  strike  an 
attorney  off  the  roll  for  alleged  unfair  play  in 
gambling  with  his  client,  after  the  relation 
between  them  had  ceased,  the  client  having 
filed  a  bill  in  chancery  respecting  the  promis- 
sory notes  given  by  him  in  payment  of  money 
won  by  the  attorney,  which  bill  was  still 
pending. 

Preparing  Deed  with  False  Recital  of 
Consideration — Witnessing  Receipt  of  Con- 
sideration.— An  attorney  prepared  a  convey- 
ance on  behalf  of  his  brother,  containing  a 
false  recital  as  to  the  consideration,  knowing 
it  to  be  false,  and  attested  the  execution  of 
the  deed,  and  signed  his  name  as  a  witness  to 
the  receipt  of  the  money  consideration,  know- 
ing that  no  consideration  had  passed  or  was 
intended  to  pass.  The  deed  was  duly  reg- 
istered. The  lower  court  having  ordered  his 
name  to  be  struck  off  the  roll,  it  was  held  that 
he  was  properly  called  on  to  explain  the  cir- 
cumstances under  which  the  deed  was  execut- 
ed, but  as  there  was  no  evidence  that  he  had 
been  guilty  of  any  fraudulent  or  dishonest  in- 
tention, and  no  dishonest  use  was  attempted  to 
be  made  of  the  deed,  or  any  person  injured 
thereby,  the  circumstances  did  not  warrant 
the  order  of  disbarment.  In  re  Stewart,  L. 
R.  2  P.  C.  88,  5  Moo.  P.  C.  N.  S.  187,  16  W. 
R.  1000. 

Unqualified  Persons  Appearing  as  Attor- 
neys— Statute. — The  statute  of  6  and  7  Vict., 
c-  73>  §  32>  prohibited  any  party  from  appear- 
ing as  solicitor  unless  he  had  been  duly  quali- 
fied, and  imposed  heavy  penalties  upon  attor- 
neys or  solicitors  permitting  the  use  of  their 
names  by  a  party  not  qualified  to  act  as  attor- 
ney but  assuming  to  act  as  such.  See  the  act 
construed  in  Scott  v.  Miller,  5  Jur.  N.  S.  858, 
Johnson  220;  Hulls  v.  Lea,  10  Q.  R.  940,  59 
E.  C.  L.  940,  11  Jur.  891;  Ex  p.  Foley,  11 
Beav.  456. 

Taking  Money  from  Accused  Criminal  to 
Procure  Release  from  Tipstaff. — In  Rex  v. 
Vaughan,  1  Wils.  22,  an  attorney  was  fined 


five  hundred  pounds  and  suspended  from 
practice  for  six  months  for  taking  two  hundred 
pounds  from  a  person  charged  with  forgery, 
as  a  consideration  for  letting  him  out  of  cus- 
tody of  the  tipstaff. 

Bringing  Suit  against  Nonresident  with- 
out Jurisdiction. — It  is  not  unprofessional 
conduct  for  an  attorney  to  bring  suit  on  a 
just  claim  against  a  nonresident,  and  serve 
summons  by  publication,  when  he  does  so 
hoping  that  possibly  the  defendant  will  pay 
the  judgment  obtained  on  its  being  sent  to 
the  place  where  he  resides,  though  the  at- 
torney knows  such  an  action  cannot  be 
maintained  for  want  of  jurisdiction.  Hinck- 
ley v.  Krug  (Cal.  1893),  34  Pac-  Rep.  118. 

Instituting  Proceedings  Improperly  to  Dis- 
bar Brother  Attorney . — The  institution  of 
proceedings  by  one  attorney,  from  improper 
motives  and  without  just  grounds,  to  disbar 
another,  is  misconduct  for  which  the  court  has 
powrer  to  impose  upon  the  moving  attorney 
the  costs  and  disbursements  of  the  proceed- 
ings. And  he  may  be  imprisoned  for  non- 
pavment  of  costs.  Matter  of  Kellv,  62  N.  Y. 
198. 

Altering  and  Using  before  Another  Court 
an  Undertaking  Unsuccessfully  Used. — An 
attorney  is  guilty  of  professional  misconduct 
where  he  alters  an  undertaking  which  had 
been  used  on  an  unsuccessful  application  for 
an  attachment,  and  uses  it,  as  altered,  on  an 
application  to  another  court.  Matter  of 
Goldberg  (Supreme  Ct.),  29  N.  Y.  Supp.  972. 

Disbarment  of  Laivyer  Elected  Judge,  for 
Fraud  in  Procuring  Election. — As  to  whether 
proceedings  will  lie  to  disbar  a  lawyer  who 
has  been  elected  to  the  office  of  judge,  because 
of  the  use  of  fraud  and  improper  means  in 
securing  his  election  to  the  office,  see  People 
Goddard,  11  Colo.  259. 

1.  Effect  of  Disbarment. — Cobb  v.  Judge,  43 
Mich.  289;  Matter  of  Peterson,  3  Paige  (N. 
Y.)  510.  But  see  Bradley  v.  Fisher,  13  Wall. 
(U.  S.)  335  ;  Ex  p.  Tillinghast,  4  Pet.  (U.  S.) 
108.  In  this  last  case,  an  attorney,  on  applying 
for  admission  to  the  bar  of  the  Supreme 
Court  of  the  United  States,  was  admitted 
although  it  appeared  that  he  had  been  dis- 
barred by  a  superior  court  in  New  York  for 
contempt. 

Disbarment  in  Another  State. — In  Lowenthal's 
Case,  61  Cal.  122,  an  attorney,  upon  produc- 
ing a  license  from  the  Supreme  Court  of  New 
York,  was  admitted  to  practice  in  the  courts 
of  California.  It  appeared  afterwards  that, 
for  misconduct  in  office,  the  Marine  Court 
of  New  York  had  prohibited  him  from  prac- 
ticing in  that  court.  It  was  held  that, prima 
facie,  this  constituted  cause  for  a  revocation 
of  the  license  conferred  by  the  court  of  Cali- 
fornia. 

Court  of  Commissioners  of  Alabama  Claims. — A 

rule  opposed  to  that  of  the  text  is  set  up  in 
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that  judicial  officers  are  not  liable  to  a  civil  action  for  any  judicial  action 
done  within  their  jurisdiction.1 

5.  Suspension. — It  is  within  the  discretion  of  the  court  to  determine  the 
extent  of  the  punishment  to  be  inflicted  for  professional  misconduct ;  it  may, 
instead  of  striking  an  attorney's  name  from  the  rolls,  merely  suspend  him  from 
practice  for  a  specified  length  of  time,  or  until  the  performance  of  prescribed 
conditions.2  The  latter  course  is  the  usual  one  where  the  conduct  com- 
plained of  is  a  mere  failure  to  turn  over  to  his  client  money  collected  for  him, 
no  deliberate  fraud,  imposition,  or  attempt  at  oppression  being  shown.3 

VI.  The  Relation  of  Attorney  and  Client — 1.  When  Relation  Exists — 
Retainer. — The  relation  of  attorney  and  client  commences  from  the  date  of 
the  employment  of  the  attorney ;  that  is,  from  the  time  when  the  agreement 
or  contract  by  which  the  attorney  is  retained  is  consummated.4 

Contract  of  Employment — Offer — Acceptance. — The  contract  of  employment,  as  in 


respect  of  disbarment  from  practice  before  it 
by  the  Court  of  Commissioners  of  Alabama 
Claims.  A  disbarment  by  that  court,  owing 
to  its  peculiar  constitution,  is  held  not  to  affect 
the  attorney's  right  to  appear  before  other 
courts.    Manning  v.  French,  149  Mass.  391. 

Effect  of  Suspension. — Where  an  attorney  had 
been  suspended  from  practice,  the  court  di- 
rected the  prothonotary  not  to  issue  any  proc- 
ess ordered  by  him  as  agent  or  attorney  in 
fact  during  the  term  of  his  suspension.  Paul 
v.  Purcell,  1  Browne  (Pa.)  348. 

1.  Judge  Not  Liable  for  Disbarment. — Randall 
v.  Brigham,  7  Wall.  (U.  S.)  523.  In  this  case 
the  court,  by  Mr.  Justice  Field,  said  :  "  Both 
the  admission  and  the  removal  of  attorneys 
are  judicial  acts.  It  has  been  so  decided  in 
repeated  instances.  It  was  declr  red  in  Ex  p. 
Secombe,  19  How.  (U.  S,)  9,  and  was  affirmed 
in  Ex  p.  Garland,  4  Wall.  (U.  S.)  378.  Now 
it  is  a  general  principle,  applicable  to  all  judi- 
cial officers,  that  they  are  not  liable  to  a 
civil  action  for  any  judicial  act  done  within 
their  jurisdiction."  See  also  Bradley  v.  Fisher, 
13  Wall.  (U.  S.)  335;  Yates  v.  Lansing,  5 
Johns.  (N.  Y.)  282,9johns.  (N.  Y.)  395, 6Am. 
Dec.  290;  Taaffe  v.  Dt>wnes,3  Moo.  P.  C.  36; 
Fray  v.  Blackburn,  3  B.  &  S.  576,  113  E.  C.  L. 
576;  and  the  title  Judge. 

2.  Suspension  of  Attorney. — See  In  re  Hill, 
9  B.  &  S.  481 ;  Ex  p.  Burr,  2  Cranch  (C.  C.) 
379;  People  v.  Green,  9  Colo.  506;  Wilson  v. 
Popham,  91  Ky.  327. 

Where  a  court  has  power  to  disbar,  a  judg- 
ment suspending  an  attorney  from  practice 
for  two  years,  and  until  payment  to  his  client 
of  money  collected  by  him  and  not  turned 
over,  cannot  be  attacked  as  being  beyond  the 
power  of  the  court,  or  as  void  for  uncertainty. 
In  re  Tyler,  78  Cal.  307. 

Under  the  Missouri  statute  concerning  re- 
movals and  suspensions  from  practice  of 
attorneys,  the  alternative  judgment  of  suspen- 
sion should  be  rendered  only  where  mitigat- 
ing circumstances  are  shown;  otherwise  the 
only  proper  judgment  is  that  of  absolute  re- 
moval.   In  re  Buchanan,  28  Mo.  App.  230. 

3.  McMath  v.  McManns  Bros.  Boot,  etc., 
Co.  (Ky.  1891),  15  S.  W.  Rep.  879. 

An  attorney  acting  as  a  managing  clerk  for 
a  firm  of  attorneys  completed  the  sale  of 
property  belonging  to  a  client  of  the  firm,  and 
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appropriated  part  of  the  purchase  money  to 
his  own  use.  Upon  a  discovery  of  the  fraud, 
a  year  afterwards,  he  admitted  the  fact  and 
repaid  the  amount.  On  motion  to  strike  him 
from  the  rolls,  the  court  suspended  him  from 
practice  for  one  year.  In  re  Hill,  9  B.  &  S. 
481,  L.  R.  3       B.  543,  16  W.  R.  1061. 

In  the  case  of  In  re  Blake,  3  El.  &  El.  34, 
107  E.  C.  L.  34,  6  Jur.  N.  S.  1242,  an  attor- 
ney, applied  to  by  B.  to  invest  money  for  him, 
borrowed  it  on  his  own  security  and  the  de- 
posit of  a  mortgage  deed,  and  afterwards  com- 
mitted a  fraud  011  B.  by  receiving  the  money 
due  on  the  mortgage  without  communicating 
the  fact  to  B.,  and  by  continuing  to.  pay  inter- 
est to  B  in  order  to  keep  his  action  hid. 
The  court  suspended  him  from  practice  for 
two  years,  although  the  transaction  was  not 
one  strictly  between  an  attorney  and  a  client. 

An  attorney  was  fined  one  hundred  pounds 
for  contempt,  and  suspended  from  practice  for 
three  years,  for  making  a  false  affidavit  of  in- 
crease, which  had  been  acted  upon  by  the 
master  in  taxing  the  costs.  In  re  Mant,  10 
W.  R.  13,  s  L.  T.  254. 

4.  Authority  Begins  from  Employment,  Not  from 
Institution  of  Suit. — An  attorney's  authority 
does  not  commence  with  the  mere  institution 
of  the  suit;  when  employed  in  anticipation  of 
a  suit,  he  has  as  much  power  to  bind  his  client 
before  as  after  the  suit  has  commenced,  and 
may  waive  service  of  process.  Hefferman  v. 
Burt,  7  Iowa  320,  71  Am.  Dec.  445.  But  as  to 
an  attorney's  authority  to  accept  service  of 
original  process  in  a  cause,  see  infra,  this  title, 
Notice  to  Attorney  Notice  to  Client,  and  notes. 

Two  Attorneys  Claiming  to  be  Retained. — 
Where  two  inconsistent  answers  are  filed  in 
a  case  by  two  attorneys,  both  of  whom  claim 
to  represent  the  defendant,  the  court  must  first 
determine  which  of  the  attorneys  is  the  de- 
fendant's lawful  attorney,  and  it  is  error  to 
allow  both  answers  to  remain  on  file  and  to  go 
to  trial  on  any  issue  over  plaintiff's  objection. 
Williams  z>.  Uncompahgre  Canal  Co.,  13  Colo. 
469. 

Relation  of  Associate  Counsel  to  Each  Other. — 

Where  an  attorney,  retained  to  perform  cer- 
tain services,  employs  another  attorney  to  as- 
sist him,  the  relation  of  attorney  and  client 
does  not  exist  between  the  two  attorneys. 
Matter  of  Haskin,  18  Hun  (N.  Y.)  42. 
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other  cases,  consists  of  a  mere  offer  or  request  by  the  client  and  an  acceptance 
or  assent  by  the  attorney,  either  or  both  of  which  may  be  implied }  an 
acceptance  of  the  relation  is  always  implied  on  the  part  of  the  attorney  from 
his  acting  in  behalf  of  his  client  in  pursuance  of  a  request  by  the  latter.2 

Acting  without  Retainer  or  Authority. — But  there  must  be  an  actual  contract  or 
agreement,  whether  express  or  implied  ;  the  mere  fact  that  one  has  acted  as 
attorney  for  another  does  not,  alone  and  of  itself,  create  the  relation,  although 
it  may  afford  a  very  strong  presumption  of  it.3 

Necessary  Parties — Persons  Competent  to  Contract. — The  contract  creating  the  rela- 
tion of  attorney  and  client  must  be  between  parties  competent  to  contract  in 
such  matters;  a  retainer  or  power  of  attorney  by  an  infant  is  invalid,  except 
where  the  services  are  a  necessity ; 4  but  in  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  that  an  attorney  appearing  for  an  infant  is 
employed  by  the  infant's  guardian  or  next  friend.5 

Ordinary  Scope  of  Retainer. — A  retainer  ordinarily  has  no  relation  to  any  matter 
or  suit  other  than  the  particular  one  for  which  it  was  made  ;  so  that,  in  the 
absence  of  special  circumstances,  an  attorney  cannot  claim  to  act  for  his  client 
in  any  matter  other  than  that  to  which  he  was  employed  to  attend.6 

Retainer  does  Not  Authorize  Appearance  in  Collateral  Matters. — It  does  not  authorize  or 
require  him  to  conduct  litigation  arising  collaterally  out  of  the  matter 
intrusted  to  him  ;  thus  his  employment  in  the  principal  case  does  not  give 
him  authority  or  require  him  to  appear  in  a  proceeding  for  contempt 
committed  by  his  client  in  connection  with  that  case.7 


1 .  Proposal  and  Acceptance  Constitutes  Rela- 
tion of  Attorney  and  Client. — Blyth  v.  Fladgate 
(1891),  1  Ch.  Div.  337;  Franklin  County  v. 
Layman,  145  111.  138;  Cooper  v.  Hamilton, 
52  111.  122.    See  Perry  v.  Lord,  in  Mass.  504. 

A  request  by  a  defendant  that  an  attorney 
assist  in  the  trial  of  a  case,  there  being 
already  an  attorney  of  record,  and  an  agree- 
ment to  do  so,  establish  the  relation  of  attor- 
ney and  client  between  them,  and  authorize 
the  attorney  to  appear  as  attorney  in  the  case 
and  have  his  name  entered  on  the  docket 
with  that  of  the  other  attorney.  Smith  v. 
Black,  51  Md.  247.  See  also  In  re  Tyler,  71 
■Cal.  353. 

2.  See  In  re  Tyler,  71  Cal.  353. 

3.  Ex  p.  Lynch,  25  S.  Car.  193;  Milligan  v. 
Alabama  Fertilizer  Co.,  89  Ala.  322;  Hoover 
v.  Greenbaum,  61  N.  Y.  305,  a  suit  against  a 
defendant  for  acts  of  his  alleged  attorney. 
See  infra,  this  title,  Attor?icv  must  Prove 
His  Employment,  where  the  subject  is  dis- 
cussed at  length. 

Question  of  Fact. — Whether  one  who  has 
been  accustomed  to  take  judgments  for  a 
party  is  authorized  to  act  as  his  attorney  in  a 
given  case,  as  in  indorsing  a  writ  and  direct- 
ing a  sheriff's  levy,  is  a  question  of  fact  to  be 
determined  by  the  jury.  Alspaugh  v.  Jones, 
64  N.  Car.  29. 

4.  Pyle  v.  Cravens,  4  Litt.  (Ky.)  21.  See 
infra,  this  title,  Compensation . 

6.  Competent  Parties,  Infants,  etc. — Hilliard 
v .  Carr,  6  Ala.  557.  See  this  subject  consid- 
ered infra,  this  title,  Compensatio?i . 

6.  Extent  of  Retainer — Illustrations. — Pitt  v. 
Davison,  37  Barb.  (N.  Y.)  97.  An  attorney, 
employed  by  a  railroad  company  merely  to 
represent  it  in  a  comdemnation  proceeding 
for  a  right  of  way  across  certain  land,  has  no 
authority  to  bind  the  company  by  an  agree- 


ment for  the  payment  of  damages  to  one  not 
a  party  to  the  suit  on  account  of  interference' 
with  his  logging  road  across  the  right  of  way. 
Haynes  v.  Tacoma,  etc.,  R.  Co.,  7  Wash.  211. 
Such  an  attorney  has  no  implied  authority  to 
agree  that  the  company  will  maintain  a  cross- 
ing at  a  particular  point.  Wood  t>.  Hamilton, 
etc.,  R.  Co.,  25  Grant's  Ch.  (U.C.)  135.  See 
also  Jordan  v.  Tarver,  92  Ga.  379;  Dooley  v. 
Dooley,  9  Lea  (Tenn.)  306. 

One  who  has  contracted  to  act  as  attorney 
for  a  partnership  cannot  claim  to  be  employed 
by  it  in  a  contest  among  the  beneficiaries  of  a 
trust,  in  which  contest  the  trustees  are  inci- 
dentally involved  by  reason  of  their  trustee- 
ship.   M'Cutcheon  v.  Loud,  71  Mich.  433. 

In  Kellogg  v.  Reese  (Supreme  Ct.),  1  N.  Y. 
Supp.  291,  which  was  an  action  by  an  attorney 
to  recover  fees,  it  appeared  that  the  plain- 
tiff had  been  requested  by  the  defendant  to 
look  after  her  affairs,  together  with  those  of  a 
child,  her  ward.  A  large  part  of  the  labor 
performed  under  this  agreement  was  for  the 
interests  of  the  ward.  The  court  held  that 
plaintiff  might  recover  for  all  the  services. 

Counsel  who  undertake  to  defend  a  client 
upon  a  criminal  accusation  do  not  thereby 
agree  to  defend  his  bailors  upon  a  scire  facias 
on  the  recognizance.  Headley  v.  Good,  24 
Tex.  235. 

Authority  to  bring  and  carry  on  a  certain 
suit  does  not  embrace  authority  to  represent 
the  plaintiff  therein  in  an  action  brought 
against  him  for  damages  for  the  wrongful  is- 
suance of  an  attachment  in  such  suit.  Barnes 
v.  Profilet,  5  La.  Ann.  117. 

7.  Retainer  In  Suit  Not  Authority  to  Appear  in 
Collateral  Matters. — An  attorney  for  the  princi- 
pal defendants  in  garnishment  proceedings 
has  no  right  to  appear,  suo  motu,  or  at  the 
instance  of  his  clients,  in  behalf  of  the 
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Confers  Authority  to  Perform  Acts  Incidentally  Necessary. — This  does  not,  however, 
alter  the  general  rule  that  an  attorney  employed  to  secure  a  particular  end 
has  an  implied  authority  to  conduct  all  measures  necessary  to  its  proper 
accomplishment.1 

Parol  Retainer  by  Municipal  Corporation. — The  retainer  of  an  attorney  by  a  public 
corporation  through  its  board  of  trustees  or  other  governing  body  is  valid 
where  he  renders  the  proposed  services  under  it,  although  his  employment 
may  be  wholly  by  parol  and  the  fact  never  entered  on  the  records  of  the 
board ;  a  corporation,  whether  private  or  municipal,  cannot  thus  take  advan- 
tage of  its  own  wrong  or  that  of  its  governing  board  to  defeat  the  attorney's 
right  to  compensation.2 

Retainer  by  Agent. — The  retaining  of  an  attorney  may,  like  the  making  of  any 
other  contract,  be  done  by  agent,  and  in  such  case  the  attorney  is  the  attorney 
of  the  principal  and  not  of  the  agent.3  But  when  one  who  is  retained  as  an 
attorney,  or  who  undertakes  to  perform  an  act  which  requires  an  attorney, 
himself  engages  an  attorney  to  perform  the  act,  the  latter  is  but  a  subagent, 
and  the  relation  of  attorney  and  client  does  not  subsist  between  him  and  the 
original  employer.4 


garnishees;  nor  can  he  move  for  the  discharge 
of  the  garnishees  upon  their  disclosure. 
Jacobs  v.  Copeland,  54  Me.  503. 

An  attorney  employed  to  defend  a  suit  re- 
moved from  a  justice's  court  to  the  common 
pleas  by  certiorari  has  no  authority,  by  vir- 
tue of  his  retainer  for  that  purpose,  to  bring  a 
suit  in  the  name  of  his  client  against  the 
obligors  in  the  bond  given  upon  obtaining  the 
certiorari.  Walradt  v.  Maynard,  3  Barb.  (N. 
Y.)  584.    See  also  the  preceding  note. 

Proceedings  as  for  Contempt  to  Enforce  a  Civil 
Remedy. — An  order  to  show  cause  why  the 
defendant  in  an  action  should  not  be  punished 
as  for  contempt  for  a  refusal  to  obey  the  judg- 
ment is  a  proceeding  in  the  action,  and  may  be 
served  upon  the  defendant's  attorney  therein. 
Pitt  v.  Davison,  37  N.  Y.  235,  reversing  37 
Barb.  (N.  Y.)  109. 

1.  Retainer  Confers  Authority  to  Perform  Acts 
Incidentally  Necessary  to  Accomplish  End. — 
Thus  an  attorney  who  receives  a  note  for  col- 
lection is  authorized,  by  his  general  retainer, 
to  bring  a  second  suit  on  the  note  after  being 
nonsuited  in  the  first  for  want  of  due  proof 
of  the  execution  of  the  note.  Scott  v.  Elmen- 
dorf,  12  Johns.  (N.  Y.)  315. 

The  attorney  who  prosecutes  a  suit  and  ob- 
tains a  judgment  may,  without  any  other 
authority  than  his  retainer  in  the  suit,  demand 
from  the  debtor  an  assignment  of  his  choses 
in  action,  and,  on  refusal,  institute  proceedings 
under  the  New  Tork  Nonimprisonment  Act. 
Steward  v.  Biddlecum,  2  N.  Y.  103. 

The  scire  facias  in  foreign  attachment, 
though  technically  a  new  action,  is  not  strictly 
such,  but  is  a  further  proceeding  in  consum- 
mation of  that  commenced  by  the  original 
process;  and  it  is  the  general  rule  and  the 
understanding  of  the  profession  that  counsel 
retained  in  the  original  proceeding  were  also 
retained  to  appear  in  the  scire  facias.  Day 
v.  Welles,  31  Conn.  344. 

In  cases  of  special  attachment,  the  plaintiff's 
attorney  has  power  to  do  all  acts  which  the 
interests  of  his  clients  ma}'  require,  including 
the  power  to  approve  and  give  his  consent  to 


the  appointment  of  a  bailee  or  receiptor  if  he 
should  deem  it  best  for  the  interests  of  his 
client.  Pierce  v.  Strickland,  2  Story  (U.  S.) 
292. 

2.  Retainer  by  County  Board — May  Be  in 
Parol. — A  county  board  orally  agreed  with  an 
attorney  to  retain  him  in  certain  contemplated 
litigation,  and  promised  to  enter  this  agree- 
ment in  their  records,  but  failed  xto  do  so. 
The  attorney  had  previously  been  retained  by 
the  board  in  a  written  agreement  for  the  serv- 
ices under  which  he  was  paid.  The  attor- 
ney having  rendered  the  services  contemplated 
under  the  oral  agreement,  it  was  held  that  the 
county  could  not  avoid  liability  therefor  on 
the  ground  that  the  retainer  was  not  in  writ- 
ing; it  could  not  thus  take  advantage  of  its 
own  wrong.  Franklin  County  v.  Layman, 
145  111.  138.  To  the  same  effect  is  McCabe 
v.  Fountain  County,  46  Ind.  383.  See  also 
Vermilion  County  v.  Knight,  2  111.  97. 

But  the  board  of  county  commissioners  can- 
not render  the  county  liable  for  services  ren- 
dered by  an  attorney  as  such  by  a  contract  with 
him  or  an  employment  of  him  when  the  board 
is  not  in  session  according  to  law,  or  when  the 
members  of  the  board  are  acting  successively 
and  separately.  Cass  County  v.  Ross,  46  Ind. 
404;  Fayette  County  v.  Chitwood,  8  Ind.  504. 

3.  Retainer  by  Agent. — Porter  Peckham,44 
Cal.  204.  In  this  case  it  was  held  that  where  a 
party  who  has  an  undivided  interest  in  a  tract 
of  land,  which  is  the  subject  of  a  partition  suit, 
employs  an  attorney  to  act  for  him  in  relation 
to  his  interest  therein,  and  at  the  same  time, 
as  the  agent  of  another  part  owner,  employs 
the  attorney  to  act  for  such  other  in  relation 
to  his  interest,  the  relation  of  attorney  and 
client  does  not  exist  between  the  employer 
and  the  attorney  as  to  the  interest  of  the 
party  for  whom  the  employer  acted  as  agent. 

4.  '  When  a  Claim  is  Placed  in  the  Hands  of  a 
Commercial  Agency  for  collection,  and  by  them 
delivered  to  an  attorney  for  collection,  the  at- 
torney is  the  agent  of  the  collecting  company, 
and  not  of  the  owner  of  the  claim.  Milligan  :\ 
Fertilizer  Co.,  89  Ala.  322.  See  also  Hoover 
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2.  Who  may  Act  as  Attorney — Admission  to  Bar  is  Essential. — No  person  can 
commence  or  prosecute  a  suit  as  attorney  for  another,  nor  represent  him  in  a 
cause  on  appeal  or  elsewhere,  unless  he  has  been  regularly  licensed  as  an 
attorney  after  having  qualified  as  required  by  statute  and  the  rules  of  the 
court.1 

Exception  as  to  Courts  Not  of  Record. — There  is  an  exception  generally,  however, 
as  to  courts  not  of  record;  in  such  courts  no  license  as  an  attorney  is  requisite 
to  practice.2 

Any  One  may  Appear  in  His  Own  Behalf. — Nor  does  the  general  rule  stated  prevent 
any  one  from  appearing  in  any  cause  in  his  own  behalf.3 

Recognition  of  Attorney  Waives  Want  of  Admission  at  Appearance. —  The  recognition  of 
a  person  as  attorney  in  the  cause,  after  his  actual  admission  to  the  bar, 
waives  the  objection  that  he  was  not  admitted  at  the  time  of  his  first  appear- 
ance in  the  cause.4 

Attorney  cannot  be  Enrolled  Nunc  Pro  Tunc. — But  where  an  attorney  fails  to  have 
his  name  entered  on  the  roll  of  attorneys  at  the  date  of  his  license,  he  cannot 
have  it  enrolled  afterwards  nunc  pro  tunc," 

Prohibition  to  Judges  to  Act  as  Attorneys. — The  statutes  generally  provide  that 
judges  shall  not  practice  during  their  continuance  in  office,  though  there  is 


v.  Wise,  91  U.  S.  308;  Lewis  v.  Peck,  10  Ala. 
142;  Bradstreet  v.  Evertson,  72  Pa.  St.  124,  13 
Am.  Rep.  665;  also  the  title  Agency,  vol.  1, 
p.  982  et  seq.,  where,  in  the  notes,  numerous 
cases  to  the  same  effect  are  collected. 

1.  Only  Person  Properly  Admitted  can  Appear 
as  Attorney. — Cobb  v.  Judge,  43  Mich.  289. 

No  person  can  commence  and  prosecute  a 
suit  in  any  court  of  record  in  Illinois,  as 
"  agent  "  for  another,  unless  he  has  been  reg- 
ularly licensed  as  an  attorney  and  his  license 
entered  on  the  roll  in  the  clerk's  office  of  the 
Supreme  Court;  and,  if  so  commenced,  the 
action  will  be  dismissed  on  motion.  Robb  v. 
Smith,  4  111.  46. 

No  person  not  an  attorney  at  law  can  appear 
in  behalf  of  another  in  JVc-u  Tork  Surrogate's 
Court.    Spicer's  Will,  1  Tuck.  (N.  Y.)  80. 

An  attorney  who  has  been  disbarred  cannot 
appear  as  attorney  for  another.  Cobb  v. 
Judge,  43  Mich.  289. 

The  attorneys  who  are  authorized  to  appear 
by  brief  in  the  Supreme  Court  are  only  such 
attorneys  as  are  known,  to  the  court  as  members 
of  the  Supreme  Court  bar.  Thorn  v.  Law- 
son,  6  Tex.  240. 

See  Sullivan  v.  Hall,  86  Mich.  7,  as  to  the 
authority  of  a  notary  public  to  appear  as  at- 
torney outside  the  county  appointing  him. 

Objection  to  Attorney  because  Not  Licensed  by 
United  States. — One  party  to  an  action  cannot 
object  to  the  appearance  of  the  opposite  party 
by  his  attorney,  on  the  ground  that  such  at- 
torney has  not  procured  a  license  as  such  from 
the  government  of  the  United  States.  Har- 
rington v.  Edwards,  17  Wis.  586,  84  Am.  Dec. 
768. 

Constitutionality  of  Statute  Allowing  Any  Person 
of  Good  Moral  Character  to  Act  as  Attorney.— 

Section  46  of  the  New  Tork  statute  of  De- 
cember 14,  1847,  which  authorizes  any  person 
of  good  moral  character,  although  not  ad- 
mitted as  an  attorney,  to  manage,  prosecute, 
or  defend  suits  for  others,  provided  he  has  a 
special  authority  for  that  purpose,  is  void, 
and  of  no  binding  effect,  as  being  contrary  to 


the  provisions  of  the  constitution  respecting 
the  admission  of  attorneys  to  practice.  Mc- 
Koan  v .  Devries,  3  Barb.  (N.  Y.)  196. 

2.  Courts  Not  of  Record — No  License  Neces- 
sary.— For  example,  in  Tennessee  it  is  pro- 
vided that  "  any  one  over  the  age  of  twenty- 
one  years,  and  of  good  standing,  shall  be  en- 
titled to  practice  law  as  an  attorney,  or  act  as 
counsel  for  any  person  or  persons  in  all 
causes  arising  or  coming  before  any  justice  of 
the  peace  in  this  state  and  before  the  County 
Court  of  his  county."  Code  of  Tenn.  (1884), 
§  4737- 

The  office  of  attorney,  in  the  professional 
sense  of  the  term,  is  not  known  in  justices' 
courts;  and  an  appearance  for  a  defendant 
by  one  claiming  to  be  his  attorney,  without 
proof  of  his  authority,  does  not  restore  the 
jurisdiction  of  such  a  court  where  it  has 
been  lost  by  an  unauthorized  adjournment. 
Bailey  v.  Delaplaine,  1  Sandf.  (N.  Y.) 
11.  See  Hughes  v.  Mulvey,  1  Sandf.  (N. 
Y.)  92. 

Contra — Statute. — By  §  63  of  the  New  Tork 
Code  of  Civ.  Pro.,  it  is  provided  that  none 
but  attorneys  shall  practice  in  the  courts  of 
New  York  county  or  Kings  county  in  that 
state,  and  a  judgment  obtained  in  a  district 
court  of  the  county  of  New  York  (a  court  not 
of  record,  N.  Y.  Code.  Civ.  Pro.,  §  3)  is 
void  where  the  cause  was  conducted  by  one 
not  regularly  admitted  as  an  attorney.  New- 
burger  v.  Campbell,  58  How.  Pr.  (N.  Y.  C. 
PU  3*3- 

3.  See  Rev.  Stat.  U.  S.,  §  747,  as  to  the 
courts  of  the  United  States.  In  the  constitu- 
tions of  many  of  the  states  of  the  Union  the 
right  to  appear  by  counsel  or  in  person  is 
recognized  and  declared.  See,  e.g..  Constitu- 
tion of  New  York,  art.  i.,  §  6;  Cobb  v.  Judge, 
43  Mich.  289. 

4.  Parow  v.  Carv,  1  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  66.  See  also  4  Minor's  Inst. 
(2d  cd.)  179  (169). 

6.  In  re  Fellows,  3  III.  369.  See  also  Matter 
of  Moore,  108  N.  Y.  280. 
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often  an  exception  in  favor  of  judges  of  inferior  courts  of  limited  jurisdiction.1 
Nor  can  a  master  in  chancery  act  as  solicitor  in  his  own  court.2 

Presumption  that  Practicing  Attorney  Duly  Admitted. — In  the  absence  of  any  showing 
to  the  contrary,  one  who  has  in  fact  been  practicing  as  an  attorney  will  be 
presumed  to  have  been  regularly  licensed  to  practice  and  to  have  a  right  to 
do  so,  and  will  not  be  put  to  proof  of  his  due  admission  unless  substantial 
proof  to  the  contrary  is  introduced.3 

Suit  Not  Dismissed,  although  Brought  by  Disqualified  Attorney. —  If  a  suit  is  brought 
by  an  attorney  not  qualified  to  practice,  it  should  not  be  dismissed  therefor, 
but  the  attorney  should  himself  suffer  the  punishment  the  law  may  impose.4 

The  Legislature  Has  Power  to  Restrict  the  Right  of  Attorneys  to  Appear  as  counsel  in 
special  cases ;  the  constitutional  right  of  every  citizen  to  be  represented  by 
counsel  does  not  prevent  the  state,  from  motives  of  public  policy,  from 
providing  that  attorneys  occupying  certain  relations  or  positions  shall  not 
appear  as  counsel  in  matters  connected  therewith.6 

3.  Consequences  of  the  Relation — a.  Notice  to  Attorney  Notice  to 
Client. — It  is  a  general  rule  that  notice  to  the  attorney  is  notice  to  his 
client;  this  rule  applies  to  all  notices  arising  in  the  progress  of  a  cause,  or  as 
to  other  matters  in  which  the  relation  of  attorney  and  client  exists  at  the 
time  of  the  notice;6  a  client  is  therefore  chargeable  with  knowledge  of  all 


1.  Judge  cannot  Act  as  Attorney. — See  the 

title  Judge;  Wood  v.  Keith,  60  Ark.  425; 
O'Hare  v.  Chicago,  etc.,  R.  Co.,  139  111.  151; 
Hobby  v.  Smith,  1  Cow.  (N.  Y.)  588;  Sey- 
mour v.  Ellison,  2  Cow.  (N.  Y.)  13;  Kelly  v. 
Herb,  147  Pa.  St.  563.  See  also  supra,  this 
title,  Privileges  and  Disabilities —  Can?iot 
Peprcsent  Conflicting  Interests. 

Under  the  Pennsylvania  statute,  requiring 
the  statement  of  a  claim  to  be  filed  by  the 
plaintiff  or  his  attorney,  an  attorney  who  has 
been  appointed  judge  is  not  disqualified,  even 
after  he  assumes  the  duties  of  his  office,  from 
merely  filing  a  statement  for  his  former 
client;  he  is  simply  disqualified  from  pre- 
paring or  signing  it  after  he  becomes  judge. 
Kelly  v.  Herb,  147  Pa.  St.  563. 

Under  Rev.  Stat,  of  Illinois,  c.  13,  §  10,  pro- 
viding that  no  judge  of  any  court  of  record 
may  practice  as  an  attorney  in  the  court  over 
which  he  presides,  a  county  judge  is  not  nec- 
essarily disqualified  from  practicing  as  an  at- 
torney in  the  County  Court  of  another  county, 
even  though  he  has  presided  in  that  court  in 
particular  cases  at  the  request  of  the  judge 
of  that  court.  O'Hare  v.  Chicago,  etc.,  R. 
Co.,  139  111.  151 . 

Fees  Paid  to  Judge  as  Counsel  or  Attorney  may 
tie  Recovered  Back. — Where  a  judge,  in  viola- 
tion of  the  statute  forbidding  him  to  practice 
in  the  court  over  which  he  presides,  rendered 
services  in  his  own  court  and  received  a  fee 
therefor,  his  client  may  recover  back  the  fee 
paid  him.    Evans  v.  Funk,  151  111.  650. 

Service  of  Papers  on  Judge  Formerly  Attor- 
ney.— Since  a  judge  cannot  practice  as  attor- 
ney, service  of  papers  on  him,  in  a  cause  in 
which  he  was  attorney  before  his  appointment, 
is  irregular.  Hobby  v.  Smith,  1  Cow.  (N.  Y.) 
S88. 

Judge  cannot  Appear  in  AppeUate  Court. — A 

judge  cannot  act  as  counsel  in  the  court  of  er- 
rors.   Seymour  ».  Ellison,  2  Cow.  (N.  Y.)  13. 

2.  Anonymous,  1  Tayl.  (N.  Car.)  6. 


The  Clerk  of  a  Superior  Court  of  Law  cannot 
practice  as  attorney  in  the  court  of  which  he 
is  clerk,  though  licensed  to  practice  in  all  the 
courts  of  the  state.  Ex  p.  Collins,  2  Va.  Cas. 
222.  See  laws  of  Minnesota  (1891),  c.  35,  p.  116, 
allowing  court  commissioners  to  practice  law. 

A  Person  Deputized  by  a  Justice^of  the  Peace  to 
Serve  a  Summons  issued  by  such  justice  is  to 
be  deemed  a  constable  quoad  the  action,  and 
is  prohibited  from  appearing  as  attorney  for 
the  plaintiff  upon  the  trial.  Wilkinson  v. 
Vorce,  41  Barb.  (N.  Y.)  370. 

3.  Ex  f.  Trippe,  66  Ind.  531. 

4.  Rader  v.  Snyder,  3  W.  Va.  413. 

6.  Power  of  Legislature  to  Restrict  -  Attorney 
Right  to  Appear. — In  the  case  of  West  Felici- 
ana R.  Co.  v.  Johnson,  5  How.  (Miss.)  276, 
it  was  held  that  a  statute  prohibiting  direct- 
ors of  banks  from  appearing  in  any  suit  as 
attorney  for  the  bank  was  not  unconstitutional. 
The  court  said:  "The  constitution,  in  se- 
curing to  all  persons  the  right  to  be  heard 
in  court  by  themselves  or  counsel,  surely  did 
not  mean  that  no  limitations  could  be  im- 
posed by  law  upon  the  admissibility  of  attor- 
neys. If  so,  none  of  the  various  regulations 
adopted  from  time  to  time  as  to  the  mode  of 
admitting  attorneys  to  the  bar,  and  their  ex- 
pulsion for  improper  or  criminal  behavior, 
can  be  sustained.  *  *  *  The  suitor  has  an 
undoubted  right  to  be  heard  by  his  counsel 
whenever  he  presents  such  as  are  not  legally 
disqualified.  This  right  of  the  suitor,  then, 
is  not  at  all  inconsistent  with  the  right  of  the 
legislature  to  say  who  may  be  attorneys  and 
in  what  cases. " 

6.  Notice  to  Attorney  Is  Notice  to  Client — 
United  States. — Rogers  v.  Palmer,  102  U.  S. 
263. 

Alabama. — Simington  v.  Kent,  8  Ala.  691; 
Pepper  v.  George,  51  Ala.  190. 

California. — Dorland  v.  Smith,  9^  Cal.  120; 
Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  r6o. 

Georgia. — Barfield  v.  McCombs,  S9  Ga.  799. 
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facts  known  to  his  attorney  which  are  connected  with  the  cause  or  matter 
in  reference  to  which  the  relation  exists.1 


Illinois. — Williams  v.  Tatnall,  29  111.  553. 

lo-wa. — Hayward  v.  Goldsbury,  63  Iowa 
436;  Crouse  v.  Morse,  49  Iowa  389;  Allen  v. 
McCalla,  25  Iowa  464,  96  Am.  Dec.  56. 

Maryland. — Baltimore  v.  Whittington,  78 
Md.  231. 

Michigan. — Roskopp  v.  Canfield,  97  Mich. 
628. 

Minnesota.  —  Sheldon  v.  Risedorph,  23 
Minn.  518. 

Mississippi. — Edwards  v.  Hillier,  70  Miss. 
803. 

Montana. — Roush  v.  Fort,  3  Mont.  175. 

New  Hampshire. — Butler  v.  Morse  (N.  H. 
1891),  23  Atl.  Rep.  90. 

JVew  Tork. — Bishop  v.  Bishop  (Super.  Ct.), 
24  N.  Y.  Supp.  888. 

Pennsylvania.  —  Hood  v.  Fahnestock,  8 
Watts  (Pa.)  489,  34  Am.  Dec.  489. 

South  Carolina. — Sullivan  v.  Susong,  40  S. 
Car.  154. 

See  generally  the  title  Agency,  vol.  1,  p. 
1 144,  et  seq. 

Illustrations. — An  attorney  for  the  plaintiff 
in  a  foreclosure  proceeding  bought  in  the 
property  for  bis  client  at  the  execution  sale; 
notice  of  a  motion  to  set  aside  the  execution 
and  sale  was  afterwards  served  on  him.  It 
was  held  that  he  could  not  object,  on  appeal, 
that  his  client  was  not  served  with  notice;  the 
relation  continued  to  exist,  and  notice  to  him 
was  notice  to  his  client.  Dorland  v.  Smith, 
93  Cal.  120. 

An  attorney  having  commenced  two  ac- 
tions, in  favor  of  two  different  creditors  and 
against  the  same  debtor,  and  directed  the 
order  of  the  attachments  of  certain  real  estate 
thereon,  notice  to  him  of  the  first  attachment 
is  notice  to  the  second  attaching  creditor. 
Haven  v.  Snow,  14  Pick.  (Mass.)  28. 

Where  a  suit  is  brought  in  the  name  of  one 
person  for  the  use  of  another,  a  notice  to  the 
attorney  of  record  for  the  plaintiff,  to  pro- 
duce a  writing,  which  merely  describes  the 
suit  as  between  the  nominal  plaintiff  and  the 
defendant,  is  sufficiently  certain,  and  the 
attorney  cannot  excuse  the  nonproduction  by 
proof  that  he  was  retained  by  the  plaintiff 
really  interested.  Simington  v.  Kent,  8  Ala. 
691. 

In  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal. 
160,  the  plaintiff,  having  sued  to  recover  a 
debt,  garnished  a  supposed  debtor  of  the  de- 
fendant. After  the  service  of  the  garnishment, 
the  plaintiff's  attorney  was  informed  that 
before  its  service  the  defendant  had  trans- 
ferred the  debt  garnished  to  a  third  party. 
The  court  held  that  the  notice  to  the  attorney 
was  constructive  notice  to  his  client. 

Notice  of  the  assignment  of  a  judgment, 
when  given  to  an  attorney,  is  binding  on  his 
client,  the  judgment  debtor.  Daniels  v. 
Pratt,  2  Tenn.  Ch.  116.  This  case  was  affirmed 
on  appeal,  but  the  Supreme  Court  expressly 
declined  to  decide  as  to  whether  such  notice 
bound  the  judgment  debtor.  Daniels  v. 
Pratt,  6  Lea  (Tenn.)  443. 

Merely  Constructive  Notice  to  Attorney  will 
3  C.  of  L. — 21  ; 


Not  Affect  New  Client. — An  attorney  for  a  mort- 
gagee, by  mistake,  drew  and  had  his  client 
execute  a  full,  instead  of  a  partial,  release  of 
the  mortgage.  Subsequently  the  attorney's 
partner  examined  the  title  to  this  property 
and  advised  it  to  be  good,  basing  his  opinion 
partly  on  the  full  release  mentioned.  He 
never  at  any  time  knew  of  the  mistake  made 
by  his  partner.  It  was  held  that  the  first 
partner's  constructive  knowledge  of  the  facts 
would  not  be  charged  to  his  partner  nor  to 
his  partner's  client.  Wittenbrock  v.  Parker, 
102  Cal.  93. 

1.  Butler  v.  Morse  (N.  H.  1891),  23  Atl. 
Rep.  90. 

Notice  must  Be  as  to  Matters  wherein  Rela- 
tion of  Attorney  and  Client  Exists. — Notice  to 
an  attorney  binds  the  client  only  when  the  no- 
tice is  a  part  of  the  particular  cause  in  which 
the  relation  exists.  Stewart  v.  Sprague,  71 
Mich.  co.  See  the  title  Agency,  vol.  1,  p. 
1 146.  Thus  in  a  suit  to  foreclose  a  mort- 
gage, a  mechanic's  lien  claim  on  the  same 
property  was  afterwards  filed.  The  same 
person  acted  as  attorney  for  the  lien  claim- 
ant and  for  the  mortgagee.  It  was  held  that 
the  attorney's  knowledge  of  the  foreclosure 
suit  did  not  charge  the  lien  claimant  with  no- 
tice of  that  suit.  Pacific  Mfg.  Co.  v.  Brown, 
8  Wash.  352. 

So  also  notice  to  the  general  attorney  of  a 
railroad  of  matters  not  connected  with  his  de- 
partment cannot  charge  the  company  with 
notice.  Atchison,  etc.,  R.  Co.  v.  Benton,  42 
Kan.  698. 

In  the  case  of  Hitner  v.  Suckley,  2  Wash. 
(U.  S.)  465,  a  party,  B,  being  indebted  to  A, 
mortgaged  a  tract  of  land  to  him  as  secu- 
rity. C,  a  creditor  of  B,  obtained  a  judgment 
against  him  which  was  levied  on  the  mort- 
gaged premises,  and  purchased  by  C.  A  ob- 
tained a  rule  on  C  to  show  cause  why  an  in- 
junction to  stay  waste  should  not  be  granted, 
and  why  service  of  the  subpcena  upon  the  at- 
torney of  C,  who  was  the  plaintiff  at  law  in 
an  action  against  A  for  slandering  the  title  of 
C  to  the  land,  should  not  be  considered  as 
service  on  C.  It  was  held  that  the  two  actions 
were  wholly  unconnected,  and  the  attorney 
of  C  could  not  be  considered  as  representing 
him  in  the  latter  suit. 

Evidence  Known  to  Attorney  at  Trial  Not  Newly 
Discovered  Evidence. — A  bill  of  review  to  rehear 
and  set  aside  a  decree  on  the  ground  of  newly 
discovered  evidence  cannot  be  sustained  if  it 
appears  that  the  evidence,  though  unknown 
to  complainant,  was  known  to  his  attorney  in 
time  to  have  been  used  at  the  trial.  Greenlee 
v.  McDowell,  4  Ired.  Eq.  (N.  Car.)  481. 

Attorney  Purchasing  Pendente  Lite. — An  at- 
torney is  charged  with  the  knowledge  of  all 
matters  relating  to  a  case  conducted  by  him, 
and  cannot  be  a  bona  fide  purchaser  of  his 
client's  property,  pendente  lite,  anymore  than 
his  client  can.  Gay  -».  Parpart,  106  U.  S.  679; 
Galpin  v.  Page,  18  Wall.  (U.  S.)  350. 

Ratification  of  Attorney's  Act  Fixes  Client  with 
Notice  of  Facts  Known  to  Attorney. — Where  an 
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Knowledge  must  have  been  Acquired  During  Continuance  of  Relation. — This  rule,  however, 

is  subject  to  the  proviso  that  such  knowledge  was  acquired  during  the 
existence  of  the  relation;  it  has  no  application,  except  in  special  cases,  to 
knowledge  acquired  or  notice  received  by  the  attorney  before  the  commence- 
ment or  after  the  termination  of  the  relation  ;*  nor  has  it  any  application  to 
knowledge  which  the  attorney  has  no  right  to  disclose.2 

Notice  to  Attorney  after  Final  Judgment. — The  presumption  of  law  being  that  the 
relation  between  an  attorney  and  his  client  ceases  with  the  termination  of 
the  litigation  for  which  the  attorney  was  retained,  no  notice  to  him  after 
final  judgment  is  binding  on  his  client,  except  notice  of  appeal  or  of  a  similar 
proceeding  in  that  particular  suit.3 

Rule  does  Not  Apply  where  Dealings  Are  as  to  Extrinsic  Matters. — The  general  rule 
stated,  that  notice  to  the  attorney  is  notice  to  his  client,  has  no  application 
to  a  case  where  the  attorney  and  his  client  are  dealing  with  each  other  as  to 
extrinsic  matters.4 


attorney  is  retained  by  an  insolvent  debtor 
for  the  purpose  of  securing  liens  on  his  prop- 
erty in  favor  of  some  of  his  creditors,  and  such 
creditors  afterwards  ratify  the  attorney's  acts 
in  their  behalf,  they  are  chargeable  with  notice 
of  an  unrecorded  mortgage  of  which  the  at- 
torney knew  at  the  time.  Haas  v.  Sternbach, 
156  111.  44,  affirming  50  111.  App.  476. 

1.  Knowledge  must  be  Acquired  During  Exist- 
ence of  Relation. — McCormick  v.  Joseph,  83 
Ala.  401;  Campbell  v.  Benjamin,  69  111.  244; 
Herrington  v.  McCollum,  73  111.  476;  Starr 
v.  Hall,  87  N.  Car.  381 ;  Hood  v.  Fahnestock, 
8  Watts  (Pa.)  489,  34  Am.  Dec.  489;  Reed  v. 
Reed,  19  S.  Car.  548;  Pacific  Mfg.  Co.  v. 
Brown,  8  Wash.  352.  See  also  the  title 
Agency,  vol.  1,  p.  1150. 

Thus  a  client  is  not  chargeable  with  notice 
of  facts  on  the  ground  that  they  were  known  by 
his  attorney,  if  the  knowledge  of  the  attorney 
was  acquired  while  he  was  acting  as  attorney 
of  another  person.  Herrington  v.  McCollum, 
73  111.  476;  McCormick  v.  Wheeler,  36  111. 
116,  85  Am.  Dec.  388. 

In  the  case  of  Campbell  v.  Benjamin,  69  111. 
244,  certain  attorneys  employed  to  foreclose  a 
mortgage  knew,  at  the  time  of  the  sale  of  land 
under  the  decree,  that  it  was  purchased  by  a 
party  for  the  mortgagor,  who  owed  the  debt, 
to  acquire  the  title,  which  had  descended  to 
an  heir  of  his  wife.  They  were  afterwards 
employed  by  a  party  loaning  money  to  such 
mortgagor,  who  had  then  acquired  the  legal 
title,  to  examine  the  title;  they  failed  to  com- 
municate their  information  to  him,  but,  on  the 
contrary,  pronounced  the  title  in  such  party 
good.  It  was  held  that  such  creditor  or  his 
trustee  would  not  be  chargeable  with  notice 
of  the  facts  the  attorneys  had  so  previously 
obtained. 

Simply  Consulting  an  Attorney,  where  No  Rela- 
tion of  Attorney  and  Client. — One  who  consults 
his  neighbor,  an  attorney,  as  to  a  certain  land 
title,  but  does  not  employ  him  to  examine  it 
or  pay  him  a  retainer,  is  not  charged  with 
knowledge  of  any  facts  relating  to  such  title 
which  the  attorney  may  happen  to  know.  The 
relation  does  not  exist  between  them.  Ar- 
rington  v.  Arrington,  114  N.  Car.  151. 

2.  Matters  Communicated  to  Attorney  Conn 
dentially.— The  Distilled  Spirits,  11  Wall.  (U. 


S.)  356.  See  also  the  title  Agency,  vol.  1,  p. 
"45- 

3.  Notice  after  Judgment. — Notice  of  Appeal 
may  be  served  on  the  appellee's  solicitor. 
Scruggs  v.  Memphis,  etc.,  R.  Co.,  104  U.  S. 
(26th  L.  ed.)  741;  Bacon  w.Hart,  1  Black  (U.  S.) 
38.    See  also  the  title  Agency,  vol.  1,  p.  1149. 

Notice  of  Motion  to  Set  Aside  or  Vacate 
Judgment. — It  has  been  held  that  after  judg- 
ment notice  to  the  attorney  of  a  motion  to 
set  aside  the  judgment  is  not  notice  to  the 
client,  unless  the  continuance  of  the  relation 
is  affirmatively  shown.  Grames  v.  Hawley, 
50  Fed.  Rep.  319.  The  court  admitted  that 
service  of  citation  of  appeal  might  be  served 
on  attorneys  after  judgment,  but  held  that 
the  principle  could  extend  no  further,  say- 
ing:  "A  motion  to  set  aside  a  judgment  for 
fraud,  after  the  term,  has  in  it  all  the  elements 
of  a  bill  in  chancery.  It  is  in  its  nature  an 
original  proceeding.  It  is  not  a  part  of  the 
original  suit,  and  therefore  service  upon  the 
defendant  is  necessary."  Compare  Dorland 
v.  Smith,  93  Cal.  120. 

See,  in  this  connection,  Beach  v.  Beach,  6 
Dakota  371,  holding  that  service  of  a  notice  of 
a  motion  to  vacate  a  judgment  on  the  ground 
of  fraud  may  be  served  on  the  attorney. 

Georgia  Statute — Service  of  Notice  of  Certiorari. 
— Under  §  4059  of  the  Georgia  Code,  service 
of  the  notice  of  a  certiorari  on  the  attorney 
who  represented  the  party  in  the  magistrate's 
court  is  valid,  although  the  attorney  may  have 
settled  with  his  client  and  been  discharged. 
His  retainer  continues  for  all  the  purposes  of 
that  suit.  Barfield  v.  McCombs,  89  Ga.  799, 
following  Clark  v.  Pigeon  Roost  Min.  Co.,  29 
Ga.  29. 

4.  Dealings  between  Attorney  and  Client  as  to 
Extrinsic  Matters. — In  the  case  of  Hope  F.Ins. 
Co.  v.  Cambreleng,  3  Thomp.  &  C.  (N.  Y.) 
495,  the  attorney  of  B.,  who  was  also  the  attor- 
ney of  S.,  and  who  had  the  money  of  both  to 
invest,  borrowed  money  from  both,  giving  as 
security  mortgages  on  certain  real  estate,  the 
mortgage  to  B.  being  the  first  executed.  The 
party  who  had  charge  of  recording  the  mort- 
gages placed  that  given  to  S.  first  on  record. 
It  was  held  that  in  the  transactions  the  mort- 
gagor did  not  stand  in  the  relation  of  attor- 
ney to  S.  or  B.,  and  his  knowledge  of  the  prior 
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Authority  to  Admit  Service  of  Process. — As  a  consequence  of  the  general  rules 
stated,  an  attorney,  under  ordinary  circumstances,  has  power  to  acknowledge 
service  of  process  issued  in  the  cause  for  which  he  has  been  retained,  and  his 
written  admission  of  service  is  binding  on  his  client1  with  the  single  exception 
of  the  service  of  the  original  summons  or  subpoena  against  a  defendant; 
in  respect  to  such  process,  there  must  be  specific  authority  to  make  such  an 
admission,  or  to  waive  it  by  entering  an  appearance  for  the  defendant.* 


execution  of  the  mortgage  to  B.  was  not  no- 
tice to  S.  of  that  fact.  Hope  F.  Ins.  Co.  v. 
Cambreleng,  3  Thomp.  &  C.  (N.  Y.)  405. 
See  also  Boardman  v.  Thompson,  25  Iowa  487. 

The  notice  must  relate  to  professional  mat- 
ters in  which  the  attorney  is  representing  his 
client.  Thus  notice  to  an  attorney  of  record 
in  a  motion  to  establish  a  copy  of  a  judgment 
alleged  to  have  been  entered  upon  a  verdict  is 
not  notice  to  the  client  for  the  purpose  of  set- 
ting aside  the  verdict,  another  attorney,  and 
not  this  one,  being  the  attorney  of  record  in 
the  proceeding  to  obtain  the  verdict.  Jordan 
v.  Tarver,  92  Ga.  379. 

Service  of  Order  to  Show  Cause  in  Proceedings 
to  Punish  for  Contempt. — In  Pitt  v.  Davison, 
37  N.  Y.  235,  reversing-  37  Barb.  (N.  Y.)  97, 
it  was  held  that  in  proceedings  for  contempt 
to  enforce  a  civil  remedy,  the  order  to  show 
cause  may  be  served  upon  the  attorney  of  the 
defendant ;  that  it  is  a  proceeding  in  the  cause 
in  which  the  order  is  made.  In  rendering  the 
decision  in  this  case,  the  court,  after  pointing 
out  the  distinction  between  civil  and  criminal 
contempts,  said  :  "  There  is  in  the  nature  of 
the  proceeding,  as  carried  out  in  this  case,  no 
more  reason  for  denouncing  it  as  an  infraction 
of  the  principle  that  no  person  shall  be  con- 
demned unheard,  than  in  every  case  where  an 
execution  may  issue  upon  a  judgment  against 
the  person  of  the  defendant." 

In  Eureka  Lake,  etc.,  Canal  Co.  v.  Superior 
Court,  116  U.S.  410,  it  was  held,  follotving 
Golden  Gate  Consolidated  Hydraulic  Min. 
Co.  v.  Superior  Court,  65  Cal.  192,  that 
under  §  187  of  the  California  Code  of  Civ. 
Pro.,  service  of  an  order  to  show  cause  in  a 
proceeding  for  contempt  in  disobeying  an  or- 
der of  the  court  might  lawfully  be  made  upon 
the  attorney  of  a  corporation  where  the  other 
agents  of  the  corporation  evaded  service. 

1.  Authority  to  Accept  Service  of  Process. — 
Sullivan  v.  Susong,  40  S.  Car.  154.  See  Bud- 
dicum  v.  Kirk,  3  Cranch  (U.  S.)  293. 

Special  authority  as  to  acceptance  of  serv- 
ice is  not  to  be  construed  too  liberally. 
Thus  a  letter  from  the  defendants  in  a  suit, 
addressed  to  the  clerk  of  the  court  in  which 
such  suit  is  pending,  stating  that  a  person 
named  is  authorized  "  to  acknowledge  service" 
of  the  declaration  for  them,  without  more, 
gives  such  person  no  authority  to  waive  the 
original  process,  and  if  no  process  issues  the 
proceedings  are  void.  Clark  v.  Morrison, 
85  Ga.  229. 

An  admission  of  service  of  a  summons  in  a 
garnishment  proceeding,  signed  by  the  attor- 
ney of  a  railroad  company,  and  returned  with 
the  writ,  must  be  taken  as  a  waiver  of  service 
by  the  company  and  a  consent  by  the  attorney 
to  appear  voluntarily  in  the  cause  for  the  gar- 


nishee; the  authority  of  the  attorney  to  waive 
service  and  to  give  such  consent  will  be  pre- 
sumed. Northern  Cent.  R.  Co.  -'.  Rider,  45 
Md.  24. 

In  the  case  of  a  summons  against  a  firm  of 
partners,  some  of  whom  are  nonresidents  of 
the  state,  the  authority  of  their  attorney  to 
accept  service  of  process  is  sufficiently  shown 
by  their  signing  the  bond  prepared  by  the 
attorney  to  be  used  in  the  case,  and  by  the 
fact  that  all  the  partners  had  recognized  the 
attorney  as  their  attorney  for  some  years  dur- 
ing the  protracted  litigation.  Sullivan  v. 
Susong,  40  S.  Car.  154. 

The  service  of  a  scire  facias  to  hear  errors 
cannot  be  made  on  the  attorney  for  the  de- 
fendant in  error  where  it  appears  that  such 
defendant  was  in  .  the  state  at  the  time  and 
was  a  resident  of  the  state.  Christopher  v. 
Newnham,  34  Fla.  370.  Compare  Fisher  v. 
Battaile,  31  Miss.  471,  holding  that  a  scire 
facias  issued  to  obtain  execution  for  a  sum 
found  to  be  due  to  the  defendant  on  a  plea  of 
set-off  may  be  served  on  the  attorney  who 
managed  the  case  for  the  plaintiff  in  court, 
although  he  may  not  have  been  the  attorney 
of  record. 

2.  Service  of  Original  Process. — Clark  v.  Mor- 
rison, 85  Ga.  229;  Atchison,  etc.,  R.  Co.  v. 
Benton,  42  Kan.  707;  Masterson  v.  Le  Claire, 
4  Minn.  163;  Starr  v.  Hall,  87  N.  Car.  381  ; 
Reed  v.  Reed,  19  S.  Car.  548;  Bayley  v.  Buck- 
land,  1  Exch.  1.  Compare  Hendrix  v.  Caw- 
thorn,  71  Ga.  742;  Buice  v.  Lowman  Gold, 
etc.,  Min.  Co.,  64  Ga.  769,  holding  that  in  at- 
tachment cases  a  judgment  in  personam  may 
be  rendered  upon  the  basis  of  a  service  on  the 
defendant's  attorney. 

A  party  who  has  allowed  an  attorney  to  rep- 
resent him  in  a  suit  for  five  years  or  more  can- 
not, at  the  expiration  of  that  length  of  time, 
object  to  the  attorney's  acceptance  of  the 
original  process,  the  suit  having  been  begun 
by  attachment.  Sullivan  v.  Susong,  40  S. 
Car.  154. 

The  attorney  whose  acceptance  of  service  is 
relied  on  must  be  the  party's  attorney  of 
record,  and  the  record  must  show  his  author- 
ity to  accept  or  acknowledge  service.  Segars 
v.  Segars,  76  Me.  96.  'Compare,  however, 
Mai  ling  v.  Robrecht,  13  W.  Va.  440;  Ingram 
v.  Richardson,  2  La.  Ann.  839;  Conrey  v. 
Brenham,  1  La.  Ann.  397. 

An  attorney's  authority  to  accept  service  of 
a  summons  is  not  to  be  presumed  from  the 
fact  that  he  was  employed  to  conduct  negoti- 
ations undertaken  with  a  view  to  averting  the 
suit.    Reed  v.  Reed,  19  S.  Car.  548. 

In  Whitly  v.  Barker,  1  Root  (Conn.)  406, 
the  indorsement  of  service  of  a  writ  of  error 
by  an  attorney  was  held  invalid. 
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Service  of  any  notice  connected  with  the  action  or  suit  pending  is  not  valid 
therefore  when  made  on  the  defendant's  attorney  before  the  defendant  has 
himself  been  served  with  the  original  process  in  the  cause,  or  has  entered  an 
appearance  for  himself.1 

Notice  must  be  Served  on  Attorney  of  Record. — The  notice,  or  other  process  author- 
ized by  statute  to  be  served  on  the  attorney  of  a  party  to  a  pending  suit, 
must  be  served  on  the  attorney  of  record,  and  service  so  made  is  valid 
although  the  client  may  have  discharged  the  attorney  upon  whom  service  is 
made,  and  employed  a  new  one,  since  the  other  party  is  not  charged  with 
notice  of  the  change  unless  it  is  properly  noted  of  record.2 

If  the  Counsel  of  Record  be  Deceased,  the  service  cannot  be  made  on  his  partner 
or  his  personal  representative.3 

Attorney  Acting  for  Collection  Agency. — Where  an  attorney  is  employed  by  a  firm 
of  collecting  agents,  who  have  received  the  claim  to  be  collected  from  its 
owners,  his  knowledge  is  not  that  of  the  owners  of  the  claim  but  of  the 
collecting  agency  only.4 

b.  Client  Bound  by  Attorney's  Acts. — An  attorney  being  an  agent, 
duly  authorized,  his  acts  are  those  of  his  client ;  the  client  is  therefore  bound 
by  all  of  the  acts  of  his  attorney  in  the  course  of  legal  proceedings,  in  the 
absence  of  fraud  or  collusion,  and  he  cannot  plead  the  negligence  of  his 
attorney  as  a  ground  for  relief.5 

Where  an  Attorney  has  Been  Guilty  of  Any  Fraud  or  Collusion,  for  the  deliberate  purpose 


1.  Atchison,  etc.,  R.  Co.  v.  Benton,  42  Kan. 
707. 

2.  Service  must  Be  on  Attorney  of  Record. — 

In  the  case  of  Grant  v.  White,  6  Cal.  55, 
judgment  was  rendered  against  W.,  who 
moved  for  a  new  trial  and  employed  new 
attorneys.  No  substitution  of  attorneys  was 
filed,  and  no  notice  thereof  given  to  G.  The 
attorneys  for  G.  served  some  papers  on  W.'s 
attorney  of  record,  who  informed  them,  at  the 
time,  that  he  was  no  longer  W.'s  attorney.  It 
was  held  that  the  service  was  nevertheless 
valid  under  the  statute.  See  also  Roussin  v. 
Stewart,  33  Cal.  208;  Roush  v.  Fort,  3  Mont. 
180;  Shuler  v.  Maxwell,  38  Hun  (N.  Y.)  242; 
Parker  v.  Williamsburgh,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  250;  Miller  v.  Shall,  67 
Barb.  (N.  Y.)  447;  Bathgate  v.  Haskin,  59  N. 
Y.  535- 

As  to  the  former  practice  in  New  1  ork 
concerning  the  appointment  of  agents  for 
solicitors  upon  whom  notices  might  be  served, 
see  Jackson  v.  Stiles,  n  Johns.  (N.  Y.)  195; 
Champlin  v.  Fonda,  4  Johns.  Ch.  (N.  Y.)  62; 
Waffle  v.  Vanderheyden,  8  Paige  (N.  Y.)  45; 
Freeland  v.  Nott,  8  Paige  Ch.  (N.  Y.)  431. 

The  notice  to  the  attorney  binds  the  party 
plaintiff  when  served  on  the  attorney  of  record 
for  the  plaintiff,  although  that  attorney  may 
be  the  attorney  for  the  nominal  plaintiff  only 
and  not  for  the  real  plaintiff.  Simington  v. 
Kent,  8  Ala.  691. 

3.  Bacon  v.  Hart,  1  Black  (U.  S.)  38. 

4.  Attorney  Employed  by  Collecting  Agency. — 
Hoover  v.  Wise,  91  U.  S.  308,  affirming  61 
N.  Y.  305.  See  also  Lewis  v.  Peck,  10  Ala. 
142;  Bradstreet  v.  Everson,  72  Pa.  St.  124, 
13  Am.  Rep.  665 ;  Cobb  v.  Becke,  6  Q.  B.  930,  51 
E.  C.  L.  930;  and  supra,  this  title,  Relation  of 
Attorney  and  Client —  When  Relation  Ex- 
ists, paragraph  Retainer  by  Agent . 

6.  Acts  of  Attorney  Bind  Client — No  Relief  for 
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Negligence. — Putnam  v.  Day,  22  Wall.  (U.  S.) 

60;  Terry  v.  Commercial  Bank,  92  U.  S.  454; 
Lawson  v.  Bettison,  12  Ark.  401 ;  Sampson  v. 
Ohleyer,  22  Cal.  200;  Warner  v.  "Gunnison,  2 
Colo.  App.  430;  Stenzel  v.  Sims,  25  111.  App. 
538;  Harvey  v.  Fink,  in  Ind.  249;  African 
Meth.  Bethel  Church  v.  Carmack,  2  Md.  Ch. 
143;  Thornburg  v.  Macauley,  2  Md.  Ch.  425; 
Foster  v.  Wiley,  27  Mich.  244,  15  Am.  Rep. 
185;  Morgan  v.  Joyce  (N.  H.  1891),  27  Atl. 
Rep.  225 ;  Lee  v.  Green,  52  N.  J.  Eq.  1 ;  Green- 
lee v.  McDowell,  4  Ired.  Eq.  (N.  Car.)  481 ; 
Beck  v.  Bellamy,  93  N.  Car.  129;  Boine:?'.  Ra- 
leigh, etc.,  R.  Co.,  88  N.  Car.  62  ;  Chambers  v. 
Hodges,  23  Tex.  104.  See  also  Russell  «.  Lane, 
1  Barb.  (N.  Y.)  519.  Compare  Wambauch  v. 
Gates,  8  N.  Y.  138. 

Illustrations. —  Thus  a  client  cannot  set  up  in 
excuse  for  his  laches  the  neglect  of  his  attor- 
ney to  make  prompt  application  for  relief. 
Lee  v .  Green,  52  N.  J.  Eq.  1.  A  party  plain- 
tiff is  bound  by  directions  as  to  the  service  of 
a  writ,  given  to  an  officer  in  charge  of  it  by  his 
attorney.  Morgan  v.  Joyce  (N.  H.  1891),  30  Atl. 
Rep.  1 1 19.  One  whose  attorney  was  in  court 
when  an  order  granting  a  new  trial  as  of  right 
was  made  without  objection,  is  presumed  to 
have  consented.    Harvey  v.  Fink,  in  Ind.  249. 

The  consent  made  by  the  attorney  of  record 
to  the  substitution  of  a  party  defendant  will  be 
presumed  by  the  court  to  be  sufficient ;  and  the 
objection  that  such  consent  was  ultra  vires 
will  not  justify  the  reversal  of  a  judgment,  nor 
the  granting  of  a  motion  for  a  reargument. 
McGarry  v.  Board  of  Supervisors,  1  Sweenv 
(N.  Y.)  217. 

In  Boing  v.  Raleigh,  etc.,  R.  Co.,  S8  N. 
Car.  62,  it  was  held  that  a  writ  of  recordari  as 
a  substitute  for  appeal  would  be  dismissed  if 
not  filed  at  the  next  succeeding  term  of  the  ap- 
pellate court,  and  that  the  appellant  could  not 
excuse  his  neglect  to  file  the  writ  until  after 
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of  injuring  his  client,  equity  will  grant  relief  upon  application  if  made  within 
a  reasonable  time,1  but  in  all  other  cases  the  remedy  for  the  negligent  or 
improper  conduct  of  a  cause  by  an  attorney  lies  only  in  an  action  against  him* 

Belief  where  Attorney  Is  Insolvent. — Where,  however,  it  appears  that  the  attorney 
is  insolvent  and  unable  to  answer  to  his  client  for  his  default,  the  court  will 
not  compel  the  client  to  suffer  where  the  defect  can  be  remedied,  and  will  set 
aside  a  default  in  pleading,  due  to  the  attorney's  negligence,  and  allow  proper 
pleadings  to  be  filed.3 

Setting  Aside  Judgments  by  Default. — And  the  equitable  power  of  the  court  to  set 
aside  judgments  by  default  will  be  exercised  to  prevent  an  injustice  to  the 
client,  about  to  result  from  his  attorney's  ignorance  or  carelessness,  where  no 
practical  harm  will  be  occasioned  to  the  opposite  party  other  than  compelling 
him  to  try  the  case  on  its  merits.4 

A  Client  is  Liable  to  a  Third  Party  injured  by  an  act  of  the  attorney  done  in  the 
execution  of  matters  within  his  authority.5 


three  terms  had  intervened,  on  the  ground  of 
his  attorney's  negligence.  The  court  said  : 
"  The  neglect  of  counsel  will  sometimes  be  ac- 
cepted as  an  excuse  if  it  relates  to  a  matter 
purely  professional,  and  which  the  party  can- 
not perform  for  himself  ;  but  never  when  he  is 
capable  of  acting  for  himself  and  by  himself. 
This  distinction  is  clearly  drawn  in  Bradford 
v.  Coit,  77  N.  Car.  72." 

In  Butler  v.  Morse  (N.  H.  1891),  23  Atl. 
Rep.  90,  the  court,  in  holding  that  a  decree 
of  foreclosure  entered  in  default  of  an  answer, 
after  an  appearance  by  defendant,  will  not  be 
set  aside  where  the  only  ground  relied  on  is 
the  neglect  of  the  attorney  to  file  the  answer 
and  make  defense,  said  :  "  Whether  the  fail- 
ure to  do  this  occasioned  any  injustice  to  the 
petitioner  it  is  unnecessary  to  determine,  be- 
cause the  neglect  of  the  attorney  must  be 
regarded  as  the  neglect  of  the  petitioner  him- 
self. Bergeron  v.  Dartmouth  Sav.  Bank,  62 
N.  H.  655.  Where  a  party  selects  an  attorney 
of  the  court  to  conduct  his  cause  in  his  stead 
and  place,  he  confers  upon  the  attorney 
authority  to  take  such  action  in  its  prosecu- 
tion or  defense  as  he  may  decide  to  be  legal, 
proper,  and  necessary  in  the  management  of 
the  cause  ;  his  acts  are,  in  the  absence  of  fraud, 
the  acts  of  his  client ;  and  the  rule  that  a  party 
cannot  in  equity  find  relief  from  the  conse- 
quences of  his  own  negligence  is  equally  ap- 
plicable where  the  neglect  is  that  of  his  at- 
torney employed  in  the  management  of  the 
case." 

1.  See  the  title  Fraud.  Or  a  proceeding 
may  be  had  to  impeach  the  judgment  so  ob- 
tained against  a  party.  Beck  v.  Bellamy,  93 
N.  Car.  129. 

2.  Beck  v.  Bellamy,  93  N.  Car.  129;  Terry 
v.  Commercial  Bank,  92  U.  S.  454.  See  infra, 
this  title,  Liability  of  Attorney  to  Client — 
For  Negligence  Generally . 

3.  Where  Attorney  Is  Insolvent. — In  Denton 
v.  Noyes,  6  Johns.  (N.  Y.)  296,  5  Am.  Dec. 
237,  the  court  refused  to  set  aside  a  judgment 
which  had  been  confessed  by  the  attorney 
without  authority,  but  stayed  proceedings  on 
the  judgment  and  gave  the  defendant  an  op- 
portunity to  contest  the  plaintiff's  demand 
by  permitting  him  to  plead  and  requiring 
the  plaintiff  to  go  to  trial.    In  delivering  the 


opinion,  Chancellor  Kent  adverted  to  the  rule 
laid  down  by  Lord  Holt  in  Anonymous,  1 
Salk.  88,  that  if  the  attorney  for  the  defendant 
be  not  responsible,  nor  perfectly  competent  to 
answer  his  assumed  client,  the  court  would 
relieve  against  the  judgment,  since  otherwise 
great  hardship  might  result  to  an  innocent 
party.  In  Meacham  v.  Dudley,  6  Wend.  (N. 
Y.)  514,  the  same  rule  is  announced;  the  court, 
after  quoting  from  the  case  just  reviewed, 
said  :  "  We  have  frequently  intimated  that  we 
would  interfere  for  the  relief  of  a  party  whose 
rights  were  concluded  by  the  neglect  of  his 
attorney,  where,  without  such  interference, 
the  party  would  be  remediless  in  consequence 
of  the  insolvency  of  the  attorney,  although  we 
have  never  decided  the  question.  Now  it  is 
decided."  But  see  Bailey  v.  Buckland,  1 
Exch.  1. 

4.  See  Denton  v.  Noyes,  6  Johns.  (N.  Y.) 
296,  t;  Am.  Dec.  237;  Vilas  v.  Plattsburgh,  etc., 
R.Co.,  123  N.  Y.441,  26  Abb.  N.  Cas.  (N.  Y.) 
100. 

5.  Client  Liable  for  Injury  Occasioned  by 
Attorney  Acting    within    His   Employment. — 

Foster  v.  Wiley,  27  Mich.  244,  15  Am.  Rep. 
185. 

Thus  a  general  authority  to  commence  suits 
will  warrant  an  attorney  to  commence  a  suit 
and  attach  property,  and  will  render  the  client 
responsible  for  any  damages  occasioned  there- 
by. Fairbanks  v.  Stanley,  18  Me.  296.  And 
a  client  is  likewise  responsible  for  all  acts  done 
by  an  officer  in  executing  a  writ  where  such 
officer  acts  under  the  direction  of  the  client's 
attorney.  Morgan  v.  Joyce  (N.  H.  1891),  27 
Atl.  Rep.  225. 

Authority  to  an  attorney  to  collect  a  note 
confers  authority  to  take  all  necessary  steps 
to  secure  that  end,  and  if,  in  so  doing,  the  at- 
torney directs  a  wrongful  levy  on  the  property 
of  another,  his  client  is  liable  therefor.  How- 
ell -».  Caryl,  50  Mo.  App.  440.  In  Vaughn 
V.  Fisher,  32  Mo.  App.  29,  which  was  a  simi- 
lar case,  the  court  said  :  "  No  special  direction 
by  the  defendant  to  his  attorney  was  necessary 
to  make  the  defendant  liable  for  the  attorney's 
act  in  procuring  the  order  of  sale.  Under 
his  general  employment,  the  attorney,  in  pro- 
curing the  order  of  sale,  was.  acting  as  the 
authorized  agent  of  the  defendant,  and  bound 
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Liability  for  Unauthorized  Acts. — Whether,  when  an  attorney  has  made  an  unauthor- 
ized appearance  for  a  party  in  a  suit,  the  person  for  whom  he  assumes  to  act 
is  bound  by  his  acts,  is  a  question  upon  which  there  is  a  great  conflict  of 
authority,  and  which  will  be  examined  elsewhere.1  It  has  been  held  that  a 
client  is  not  bound  by  an  act  of  his  attorney  where  such  act  is  entirely  unau- 
thorized and  outside  the  scope  of  his  employment.* 

Directing  Levy  of  Execution. — It  has  been  held  that  an  attorney's  acts  in  directing 
the  levy  upon  or  taking  of  goods  upon  final  or  other  process  are  in  excess  of 
his  general  powers  as  attorney,  so  that  in  the  absence  of  proof  of  special 
authority  they  do  not  subject  the  client  to  any  liability  for  the  consequences.3 
But  the  better  rule  is  that  the  attorney  employed  to  collect  a  debt  or  other 
claim  has  an  implied  authority  to  authorize  and  control  the  issuance  and  service 
of  the  execution,  and  that  the  client  is  liable  for  his  wrongful  acts  in  so  doing.4 


the  defendant.  Had  the  defendant's  attorney 
directed  the  sheriff  to  levy  on  the  property, 
the  defendant  would  have  been  bound  by  the 
direction  as  if  he  had  given  it  in  person.  In 
making  the  motion  for  the  sale  of  the  property, 
the  defendant's  attorney  was  acting  strictly 
within  the  limit  of  his  authority  as  such  at- 
torney." See  also  Davis  v.  Hall,  90  Mo.  659; 
Guilleaume  v.  Rowe,  94  N.  Y.  268,  46  Am. 
Rep.  141 ;  Poucherr.  Blanchard,  86  N.  Y.  256. 
If  orders  be  given  by  the  creditor  to  an  at- 
torney "to  obtain  immediate  security"  for  a 
demand,  the  whole  manner  of  doing  it  is  left 
in  the  discretion  of  the  attorney,  and  the 
creditor  is  bound  by  his  acts;  and  if  an  at- 
tachment is  wrongfully  issued  and  served,  the 
creditor  becomes  liable  therefor.  Rice  v. 
Wilkins,  21  Me.  558. 

1.  See  infra,  this  title,  General  Authority 
of  Attorneys —  To  Appear  and  Act  as  Coun- 
sel—  Presumption  of  Attorney' 's  Authority. 
See  also  the  title  Appearances  in  the  Encyc. 
of  Pleading  and  Practice,  vol.  2,  p.  682 
et  seq.,  where  the  subject  is  exhaustively  dis- 
cussed. 

2.  Unauthorized  Act  of  Attorney. — In  the  case 
of  Galveston,  etc.,  R.  Co.  v.  Smith,  81  Tex. 
479,  the  plaintiff,  a  female  passenger,  sued  a 
railroad  company  for  the  loss  of  her  trunk;  in 
taking  her  deposition  the  company's  attor- 
ney inserted  a  cross-interrogatory  to  her 
which  she  claimed  was  libelous,  and  by  an 
amendment  she  set  it  up  as  a  ground  for  ad- 
ditional damages.  It  was  held  that,  in  the 
absence  of  anything  to  show  that  the  act  of 
the  attorney  was  directed  or  approved  by  the 
company,  the  latter  would  not  be  liable  for 
the  attorney's  act  even  if  the  interrogatory 
were  libelous. 

3.  See  Welsh  v.  Cochran,  63  N.  Y.  181,  20 
Am.  Rep.  519.  In  this  case,  the  court,  by 
Allen,  J.,  said  :  "  The  presence  of  the  attorney 
of  the  defendants  at  the  time  of  the  seizure 
and  sale  of  the  goods  and  his  directions  to  the 
officers  did  not  make  the  defendants  liable  for 
the  tortious  act.  In  the  absence  of  proof  of 
special  authority  to  an  attorney,  his  acts  in 
directing  the  levy  upon  or  the  taking  of  goods 
upon  process  are  in  excess  of  his  general 
powers  as  an  attorney,  and  do  not  affect  or 
subject  his  client  to  liability.  Averill  -'.  Wil- 
liams, 4  Den.  (N.  Y.)  295,  47  Am.  Dec.  252. 
The  acts  and  directions  of  the  attorney  were 
not  evidence  against  the  defendants." 


4.  Improper  Issuance  or  Levy  of  Execution. — 

See  infra,  this  title,  General  Authority  of 
Attorneys — To  Issue  Execution  and  Direct 
Levy;  foster  v.  Wiley,  27  Mich.  244,  15  Am. 
Rep.  185. 

In  this  last  case  cited,  after  an  appeal  had 
been  properly  taken  and  perfected  from  a 
judgment  of  a  justice  of  the  peace,  the  attor- 
ney of  W.,  the  defendant  (the  plaintiff  in  the 
judgment),  caused  an  execution  to  be  issued 
from  the  justice's  court,  and  levied  on  certain 
property  of  the  plaintiff,  F.,  who  was  the 
defendant  in  the  judgment.  The  court,  by 
Cooley,  J.,  said  that  the  question  was  "whether, 
where  one  places  a  demand  in  the  hands  of 
an  attorney  for  collection,  he  isJ;o  be  held  as 
approving  and  adopting  whatever  is  done  by 
the  attorney  in  respect  to  the  demand  for  the 
ostensible  purpose  of  collecting  it,  not  only 
until  judgment  is  obtained  but  afterwards. 
*  *  *  A  plaintiff  can  never  be  held  to  intend 
a  trespass  to  third  persons ;  but  when  one 
puts  his  case  against  another  into  the  hands 
of  an  attorney  for  suit,  it  is  a  reasonable  pre- 
sumption that  the  authority  he  intends  to 
confer  upon  the  attorney  includes  such  action 
as  the  latter,  in  his  superior  knowledge  of  the 
law,  may  decide  to  be  legal,  proper,  and 
necessary  in  the  prosecution  of  the  demand, 
and  consequently  whatever  adverse  proceed- 
ings may  be  taken  by  the  attorney  are  to  be 
considered,  so  far  as  they  affect  the  defendant 
in  the  suit,  as  approved  by  the  client  in  ad- 
vance, and  therefore  as  his  acts,  even  though 
they  prove  to  be  unwarranted  by  the  law. 
Such  seems  to  be  the  result  of  the  authorities. 
It  follows  that  the  Circuit  Court  erred  in 
holding  W.  not  liable."  See  also,  as  support- 
ing the  same  view,  Newberry  v.  Lee,  3  Hill 
(N.  Y.)  525  (both  attorney  and  client  held 
liable)  ;  Barker  v.  Braham,3  Wils.  368  (same) ; 
Bates  v.  Pilling,  6  B.  &  C.  38,  13  E.  C.  L. 
104  (same);  Crook  v.  Wright,  R.  &  M.  278. 
Compare  Welsh  -'.  Cochran,  63  N.  Y.  181, 
20  Am.  Rep.  520. 

The  act  of  "an  attorney  in  indorsing  upon 
an  affidavit  of  claim  and  delivery  a  direction 
to  the  officer  to  take  possession  of  the  property 
described  in  the  affidavit  and  deliver  it  to  the 
plaintiff,  his  client,  is  within  the  attorney's 
authority,  and,  if  wrongful,  the  client  may  be 
held  responsible  for  the  damages  occasioned 
by  it.  Feury  v.  McCormick  Harvesting 
Mach.  Co.  (S.  Dak.  1894),  61  N.  W.  Rep.  162". 
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c.  Admissions  by  Attorney. — The  admissions  of  a  party's  attorney  of 
record,  made  in  relation  to  matters  under  his  control,  are  binding  on  the 
party  to  the  same  extent  and  on  the  same  ground  that  stipulations  by  his 
attorney  are  binding.1  But  such  admissions,  in  order  to  bind  the  client, 
must  be  distinct  and  formal,  and  made  for  the  express  purpose  of  dispensing 
with  formal  proof  of  a  fact  at  the  trial.  Those  which  occur  in  mere  conver- 
sation, although  they  may  relate  to  the  matters  in  issue  in  the  case,  cannot 
be  given  in  evidence  against  the  client ;  in  making  admissions  under  such 
circumstances,  the  attorney  is  deemed  to  be  acting  in  his  own  personal 
capacity  and  not  as  a  representative  of  his  client.2 

The  validity  and  binding  effect  of  admissions  by  attorneys  are  governed 
by  practically  the  same  rules  and  considerations  as  stipulations  by  attorneys, 
and  reference  is  made  to  that  subject  for  a  more  extended  discussion  of  the 
matter.3 

4.  Termination  of  Relation. — An  attorney's  authority  to  act  for  his  client 
continues  until  the  end  of  the  litigation,  or  until  the  discharge  of  the  par- 
ticular purpose  for  which  he  was  retained,  unless  the  relation  is  sooner  brought 
to  an  end  by  the  revocation  of  his  authority.4 


Where  an  attorney,  in  whose  hands  a 
demand  is  placed  for  collection,  elects  to  pro- 
ceed under  a  statute  of  the  state  believed  by 
him  to  be  valid,  his  determination  and  his 
action  in  pursuing  the  remedy  as  prescribed  by 
the  statute  is  within  the  scope  of  his  employ- 
ment for  which  his  client  is  responsible. 
Poucher  v.  Blanchard,  86  N.  Y.  256. 

1.  Admissions  by  Attorney. — See  Oscanyan  v. 
Winchester  Repeating  Arms  Co., 103  U.  S.  261. 
See  also  the  title  Admissions,  vol.  1,  p.  698. 

In  the  absence  of  any  showing  of  fraud,  a 
defendant  in  a  foreclosure  suit,  although  a 
married  woman,  is  bound  by  the  admissions 
of  her  attorney  as  to  the  sum  due  from  her. 
Wilson  v.  Spring,  64  111.  14. 

"  Although  statements  made  by  his  attor- 
ney or  counsel  will  not  estop  a  party,  in  many 
cases,  yet  on  a  mere  question  of  costs,  de- 
pending entirely  on  the  mode  of  prosecution, 
I  think  they,  if  pertinent  to  the  case,  should 
have  weight.  Mere  matter  of  conversation 
with  the  attorney  is  not  admissible  in  evi- 
dence. Parkins  v.  Hawkshaw,  2  Stark.  239,  3 
E.  C.  L.  393;  Wilson  v.  Turner,  1  Taunt. 
398.  But  the  acts  and  admissions  of  the  attor- 
ney in  the  prosecution  or  defense  of  a  cause 
always  bind  the  client,  and  this  is  sometimes 
the  case,  though  made  or  done  before  the 
actual  pendency  of  the  suit."  Russell  v. 
Lane,  1  Barb.  (N.  Y.)  519,  citing  Gainsford 
v.  Grammar,  2  Camp.  9,  1  Phil.  Evid.  105. 

2.  Admissions  in  Private  Conversations. — 
Treadway  v.  Sioux  City,  etc.,  R.  Co.,  40 
Iowa  527;  1  Greenleaf  on  Evid.  (14th  ed.),  § 
186.  See  also  Weisbrod  v.  Chicago,  etc.,  R. 
Co.,  20  Wis.  419;  and  the  title  Admissions, 
vol.  1,  p.  698. 

The  unsolemn  and  extra-judicial  admission 
made  by  an  attorney  in  a  private  conversation, 
to  the  effect  that  he  had  received  payment  of 
a  debt  placed  in  his  hands  for  collection,  is  ad- 
missible in  evidence  against  his  client  to  show 
payment.  The  court  observed  :  "  Suppose  B. 
[the  attorney]  had  given  L.  receipts  for  the 
money,  it  could  not  be  contended  that  the 
plaintiffs  would  not  be  bound  by  them,  and 


his  admissions  that  payment  had  been  made 
to  him  are  equally  good  when  proved."  We- 
nans  v.  Lindsey,  1  How.  (Miss.)  577. 

Retraction  of  Admissions. — Where  an  attorney 
has,  in  the  progress  of  a  cause,  made  admis- 
sions against  his  client's  interests  under  a  mis- 
apprehension of  the  facts,  he  may  retract 
them;  but  in  such  a  case  the  retraction  will  be 
allowed  only  upon  condition  that  he  disclose 
the  true  facts.  Gates  v.  Brinkley,  4  Lea 
(Tenn.)  710. 

Admission  Held  Unauthorized  and  Void. — 
A  creditor  of  the  vendor  attacked  a  con- 
veyance to  a  trustee  who  held  for  certain 
beneficiaries,  and  the  solicitor  for  the  benefi- 
ciaries, by  way  of  compromise,  agreed  to  a 
decree  in  which,  contrary  to  the  truth  of  the 
case,  and  without  the  knowledge  or  consent 
of  his  clients,  an  admission  was  made  amount- 
ing to  a  surrender  of  their  claim  to  the  land. 
Thereupon  the  beneficiaries  filed  this  bill  re- 
pudiating the  act  of  their  solicitor,  denying 
the  admission  made,  asserting  their  claim, 
and  praying  to  have  the  decree  annulled.  It 
was  held  that  the  action  of  the  solicitor  was 
wholly  unauthorized,  and  that,  as  it  had  not 
been  ratified,  the  decree  was  a  nullity,  and  that 
the  beneficiaries  were  entitled  to  the  relief 
sought.  Mathews  v.  Massey,  4  Baxt.  (Tenn.) 
450,  quoting  and  folio-wing  Holker  v.  Par- 
ker, 7  Cranch  (U.  S.)  436. 

3.  See  infra,  this  title,  General  Authority 
of  Attorneys — To  Make  Stipulations  or 
Agreements . 

4.  Continues  to  End  of  Litigation. — Nichols  v. 
Dennis,  R.  M.  Charlt.  (Ga.)  188;  Gray-'.Wass, 
1  Me.  257;  Bathgate  v.  Haskin,  59  N.  Y.533; 
Love  v.  Hall,  3  Yerg.  (Tenn.)  408;  Langdon 
v.  Castleton,  30  Vt.  285;  Flanders  v.  Sher- 
man, 18  Wis.  575. 

The  authority  of  an  attorney  who  has  ob- 
tained judgment  for  his  client  continues  in 
force  until  the  judgment  is  satisfied.  If  the 
execution  is  levied  on  land,  the  judgment  is 
not  satisfied  until  the  debtor's  right  of  re- 
demption is  gone,  and  therefore  payment  of 
the  money  to  the  attorney,  within  a  year  after 
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Client  may  Terminate  Relation — Attorney  Cannot. — An  attorney  cannot,  alone  and 
of  himself,  terminate  the  relation  to  the  injury  of  his  client;1  although  the 
client  may  end  it  at  any  time,  without  notice,  and  without  showing  any 
cause  therefor.2 

Death  of  Client — Dissolution  of  Corporation. — The  death  of  the  client,  or,  in  the  case 

of  a  corporation  or  partnership,  its  dissolution,  operates  as  an  immediate 
termination  of  the  relation  ;  although  the  case  for  which  he  was  employed 
may  be  still  pending,  the  attorney  has  no  authority  to  appear  therein  for  the 
heirs  or  the  personal  representative  unless  employed  by  them.3    The  rule 


the  levy,  is  valid  and  will  be  a  bar  to  a  suit  by 
the  creditor  against  the  debtor  for  the  land. 
Gray  v.  Wass,  I  Me.  257;  White  v.  Johnson, 
67  Me.  290.  See  also  Nichols  v.  Dennis,  R. 
M.  Charlt.  (Ga.)  188. 

Statutory  Provisions. — A  New  York  statute 
provides  that  the  authority  of  an  attorney,  by 
■whom  a  judgment  had  been  recovered,  to 
receive  payment,  etc.,  shall,  unless  specially 
revoked,  continue  for  at  least  two  years  after 
the  rendition  of  judgment.  Under  this,  the 
debtor  has  a  right,  during  that  time,  to  con- 
sider him  possessed  of  the  same  general 
power  as  the  attorney  on  the  record  has  in 
other  cases.  Benedict  v.  Smith,  10  Paige 
(N.  Y.)  126. 

And  by  virtue  of  the  same  statute,  motion 
papers  to  set  aside  a  judgment  of  divorce 
granted  by  default,  and  for  leave  to  the  defend- 
ant to  come  in  and  defend,  may  be  served  on 
the  attorneys  for  the  plaintiff  in  the  judgment, 
although  made  nearly  two  years  after  the 
entry  of  judgment  and  after  the  attorneys  for 
the  plaintiff  had  settled  with  their  client,  and 
they  themselves  had  dissolved  partnership. 
Miller  v.  Miller,  37  How.  Pr.  (N.  Y.  Supreme 
Ct.)  1. 

Under  the  laws  of  Louisiana,  the  authority 
of  the  attorney  appointed  in  probate  proceed- 
ings to  represent  absent  parties  remains 
throughout  the  whole  administration,  though 
the  curator  be  changed.  Dunlap  v.  Petrie, 
35  Miss.  590.  But  the  functions  of  the  attor- 
ney for  absent  heirs  cease  when  the  heirs 
present  themselves,  and  are  recognized  and 
put  in  possession  of  the  succession  by  order 
of  the  court.  McArthur's  Succession,  21  La. 
Ann.  432. 

The  duties  of  an  attorney  ad  hoc  for  an  ab- 
sentee do  not  terminate  with  the  conclusion 
of  the  suit  in  the  lower  court ;  it  is  incumbent 
upon  him  to  appeal  if  in  his  own  opinion  his 
client  will  be  benefited  thereby.  The  appeal 
bond  is  properly  signed  by  the  attorney  ad 
hoc  in  behalf  of  his  client.  Bach  v.  Ballard, 
13  La.  Ann.  487. 

Relation  Not  Dissolved  by  War. — The  pend- 
ency of  the  war  between  the  states  of  the 
Union  did  not  necessarily  dissolve  or  suspend 
the  relation  of  attorney  and  client  existing 
prior  to  it,  and  a  consent  to  a  sale  given  by  a 
party's  solicitor  will  bind  the  party,  notwith- 
standing it  was  given  while  the  war  was  in 
progress.  Rice  v.  O'Keefe,  6  Heisk.  (Tenn.) 
638. 

See  generally  the  title  Agency,  subdiv. 
Effect  of  War,  vol.  I,  p.  1228. 

1.  Attorney  cannot  Withdraw  without  Client's 
Consent. —  Love  v.  Hall,  3  Yerg.  (Tenn.)  408. 

328 


The  attorney  may  withdraw  at  any  time  if 
he  have  his  client's  consent.  Thompson  v. 
Dickinson,  159  Mass.  210. 

2.  Authority  Revocable  at  Client's  Pleasure. — 
Gibbons  -».  Gibbons,  4  Harr.  (Del.)  105; 
Swartz  v.  Earls,  53  111.  237;  Ogden  v.  Devlin, 
45  N.  Y.  Super.  Ct.  631  (subject  to  the  con- 
dition that  the  attorney  must  be  paid) ;  Moyers 
v.  Graham,  15  Lea  (Tenn.)  57. 

An  attorney  cannot  prosecute  a  suit  after 
an  express  revocation  of  his  authority,  though 
he  had  previously  accepted  orders  payable 
out  of  the  fund  to  be  realized  by  the  suit,  and 
had  incurred  costs  in  its  prosecution.  Gib- 
bons v.  Gibbons,  4  Harr.  (Del.)  105. 

An  attorney's  statement  in  a  receipt  given 
upon  a  claim  being  handed  him  for  collec- 
tion, to  the  effect  that  the  money,  when  col- 
lected, is  to  be  paid  to  a  third  person,  is  a  mere 
authority  to  the  attorney  to  dispose  of  the  pro- 
ceeds in  that  way,  which  may  be  revoked  at 
any  time  by  the  party  handing  him  the  claim. 
Swartz  v.  Earls,  53  111.  237. 

Consent  of  Court  Held  Essential. — In  some 
jurisdictions,  however,  a  client  can  discharge 
his  attorney  who  has  brought  the  suit,  only  by 
consent  of  the  court.  Redfield  U.  S.,  27 
Ct.  of  CI.  473. 

Notice  Necessary  as  to  Third  Parties.  —  In 
order  for  the  revocation  of  the  attorney's 
authority  to  be  valid  as  to  third  parties,  no- 
tice thereof  must  be  given  them.  White  v. 
Johnson,  67  Me.  290.  Infra,  this  title,  Change 
of  Attorneys. 

3.  Death  of  Client,  or  Dissolution  of  Corporation. 
— Upon  the  death  of  the  client, a  natural  person, 
or  the  dissolution  of  a  corporation  or  partner- 
ship, the  attorney  cannot  continue  the  suit,  re- 
ceive any  notice  in  relation  thereto,  or  perform 
any  other  of  the  functions  of  an  attorney  for  the 
heirs  or  the  personal  representative.  Judson 
v.  Love,  35  Cal.463;  Risley  v.  Fellows,  10 
111.  531 ;  Harness  v.  State,  57  Ind.  1 ;  Clegg  v. 
Baumberger,  no  Ind.  S36;  Campbell  v.  Kin- 
caid,  3  T.  B.  Mon.  (Ky.)  68;  Gleason  v.  Dodd, 
4  Met.  (Mass.)  333;  Prior  v.  Kiso,96  Mo.  303; 
Putnam  v.  Van  Buren,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  31;  Austin  v.  Monroe,  4  Lans. 
(N.  Y.)  67;  Adams  v.  Nellis,59  How.  Pr.  (N. 
Y.  Supreme  Ct.)  385  (service  on  attorney 
after  client's  death  invalid)  ;  Lapaugh  v.  Wil- 
son, 43  Hun  (N.  Y.)  619;  Beach  v.  Gregorv, 
2  Abb.  Pr.  (N.  Y.  C.  PI.)  206,  3  Abb.  Pr.  (N. 
Y.)  78;  Amore"  v.  La  Mothe,  5  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  146  (supplementary  pro- 
ceedings); Balbi  v.  Duvet,  3  Edw.  Ch.  (N. 
Y.)  418;  Clark  v.  Richards,  3  E.  D.  Smith  (N. 
Y.)  89  (payment  after  death)  ;  Averv  v.  Jacob, 
59  N.  Y."  Super.    Ct.  585;  Hunt"  v.  Rous- 
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may  be  otherwise,  however,  where  the  attorney  was  specifically  retained  to 
conduct  the  case  to  judgment.1 

Effect  of  Rendering  and  Entering  Judgment. — It  is  always  a  presumption  that  an 
attorney  is  employed  to  conduct  the  litigation  to  judgment,  and  no  further; 
the  relation  of  attorney  and  client  and  the  general  powers  of  the  attorney 
cease  upon  the  rendition  and  entering  of  the  judgment.2    There  is  a  distinc- 


manier,  8  Wheat.  (U.  S.)  174;  Butler  v.  Gore- 
ley,  146  U.  S.  303;  Whitehead  v.  Lord,  7 
Exch.  691.  See  also  the  title  Agency,  vol.  1, 
p.  1223. 

The  death  of  the  prosecutrix  in  bastardy 
proceedings  terminates  any  authority  of  her 
attorney  to  put  on  record  an  acknowledgment 
of  release  and  satisfaction  which  she  made, 
while  living,  with  intent  to  have  it  recorded. 
Harness  v.  State,  57  Ind.  1. 

If  the  attorney,  after  the  death  of  his  client, 
collects  money  belonging  to  his  estate,  the 
client's  administrator  may  sue  for  it.  Clegg 
v.  Baumberger,  110  Ind.  536. 

But  the  attorney  is  entitled  to  compensa- 
tion for  the  time  for  which  he  has  acted. 
Avery-'.  Jacob,  59  N.  Y.  Super.  Ct.  585. 

The  authority  of  an  attorney  to  receive  pay- 
ment of  an  execution  in  favor  of  his  client  is 
revoked  by  the  latter's  death,  and  the  sheriff 
may  retain  such  money  until  demanded  by 
the  personal  representatives  of  the  deceased  ; 
an  order  by  the  court  requiring  the  payment 
of  such  money  over  to  the  deceased  party  or 
his  attorney  may  be  resisted  by  the  sheriff  by 
injunction.  Risley  v.  Fellows,  10  111.  531. 
But  in  Lachenmeyer  v.  Lachenmeyer,  65 
How.  Pr.  (N.  Y.  Supreme  Ct.)  422,  where, 
the  day  after  a  remittitur  from  the  Court  of 
Appeals  was  received,  the  plaintiff,  in  whose 
favor  the  decision  was,  died,  and  judgment  was 
entered  on  the  remittitur,  and  costs  and  dis- 
bursements were  adjusted  at  a  stated  amount, 
it  was  held  that  the  plaintiff's  attorney  was 
entitled  to  an  execution  therefor. 

The  death  of  an  attorney  of  record  ter- 
minates the  authority  of  his  substitute.  Peries 
v.  Aycinena,  3  W.  &  S.  (Pa.)  64. 

Death  of  Client — Authority  from  Heirs  or  Rep- 
resentatives to  Revive  Pending  Suit. — The  attor- 
ney's authority  ceasing  with  the  death  of  his 
client,  he  has  no  right  to  revive  a  pending 
suit  for  the  heirs  or  personal  representatives 
without  authority  from  them.  And  if  he  does 
revive  the  suit,  and  conduct  it  to  a  conclusion, 
his  claim  for  compensation  rests  on  his  en- 
gagement with  them  and  not  on  his  contract 
with  the  deceased.  Campbell  v.  Kincaid,  3 
T.  B.  Mon.  (Ky.)  69;  Clark  v.  Parish,  1  Bibb 
(Ky.)  547;  Prior  v.  Kiso,  96  Mo.  303. 

Dissolution  of  Corporation  or  Partnership 
Client. — A  firm  of  partners  operating  a  lottery 
employed  an  attorney  as  "  special  counsel  for 
said  firm,"  agreeing  to  pay  him  a  named  sum 
per  month  "  during  the  existence  or  operat- 
ing of  said  lottery."  It  was  held  that  the  dis- 
solution of  the  firm  terminated  the  employ- 
ment of  the  attorney,  and  he  could  not  claim 
to  act  as  attorney  for  the  successors  of  the  old 
firm  who  afterwards  continued  to  operate  the 
lottery.  Lochrane  v.  Stewart  (Ky.  1887),  2 
S.  W.  Rep.  903. 


The  Insanity  of  the  Client  will  operate  as  a 
termination  of  the  relation.  Hunt  v.  Rous- 
manier,  8  Wheat.  (U.  S.)  174.  See  the  title 
Agency,  vol.  1,  p.  1226. 

1.  Avery  v.  Jacob,  59  N.  Y.  Super.  Ct. 
585. 

2.  Entry  of  Final  Judgment — Illinois. — Mc- 
Lain  v.  Watkins,  43  111.  24. 

Indiana. — Hillegass  v.  Bender,  78  Ind.  225; 
Test  v.  Larsh,  98  Ind.  301. 

Kentucky. — Richardson  v.  Talbot,  2  Bibb 
(Ky.)  382. 

Maine. — White  v.  Johnson,  67  Me.  287. 

Michigan. — Clark  -•.  McGregor,  55  Mich. 
412  (judgment  in  justice's  court  terminates 
authority). 

Minnesota . — In  re  Grundysen,  53  Minn. 
346;  Hinkley  v.  St.  Anthony  Falls  Water 
Power  Co.,  9  Minn.  55 ;  Berthold  v.  Fox,  21 
Minn.  51. 

IVetu  York. — Walradt  v.  Maynard,  3  Barb. 
(N.  Y.)  587;  Jackson  v.  Bartlett,  8  Johns. 
(N.  Y.)  361 ;  Benedict  v.  Smith,  10  Paige  (N. 
Y.)  126;  Cruikshank  v.  Goodwin  (Supreme 
Ct.),  20  N.  Y.  Supp.  757;  Adams  v.  Fort 
Plain  Bank,  23  How.  Pr.  (N.  Y.  Supreme  Ct.) 
45  (action  for  costs). 

South  Carolina. — Mordecai  v.  Charleston 
County,  8  S.  Car.  100  (assignment,  if  not 
entry,  of  judgment  terminates  relation). 

Tennessee. — Dooley  v.  Dooley,  9  Lea 
(Tenn.)  306. 

Illustrations. — Where  an  order  of  condemna- 
tion of  a  water  right  was  rendered,  condi- 
tioned upon  the  payment  within  a  year  of  the 
damages  found,  a  payment  to  the  attorney 
who  conducted  the  proceedings  does  not  bind 
the  client;  the  attorney's  authority  ended 
with  the  termination  of  the  proceedings. 
Test  v.  Larsh,  98  Ind.  301. 

An  attorney  employed  to  collect  a  debt,  on 
which  he  caused  suit  to  be  brought,  resulting 
in  a  sale  of  land  upon  execution,  after  the 
time  for  redemption  had  expired,  received 
and  paid  redemption  money  to  the  plaintiff  in 
execution,  who  had  previously  transferred 
the  certificate.  It  was  held  that  the  relation 
of  attorney  and  client  ended  after  the  time 
for  redemption  expired,  and  that  the  attorney 
could  do  no  act  in  the  matter  without  new 
authority,  and  the  attorney  was  held  liable  to 
the  defendant  for  the  money  so  received. 
McLain  v.  Watkins,  43  111.  24. 

An  attorney,  employed  to  defend  a  suit  re- 
moved from  a  justice's  court  to  the  Common 
Pleas  by  certiorari,  has  no  authority,  by  mere 
virtue  of  his  retainer  for  that  purpose,  to 
bring  a  suit  in  the  name  of  his  client  against 
the  obligors  in  the  bond  given  upon  obtaining 
the  certiorari ;  his  authority  was  confined  to 
the  particular  suit  for  which  he  was  retained, 
and  ended  on  final  judgment  having  been 
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tion  in  this  connection,  however,  where  the  attorney  is  retained  to  represent 
the  plaintiff,  and  where  he  represents  the  defendant;  in  the  latter  case,  the 
entry  of  final  judgment  always  terminates  the  relation  and  the  attorney's 
authority  j1  in  the  former  case,  it  is  generally  the  rule  that  the  attorney's 
authority  lasts  until  satisfaction  of  the  judgment,  and  that  he  may  take  the 
necessary  steps  to  secure  such  satisfaction.2 

Acts  Done  in  Obtaining  Satisfaction  of  Judgment. — The  client  therefore  remains 
liable  for  all  acts  of  his  attorney  done  in  obtaining  satisfaction  of  the 
judgment  recovered  by  him,3  and  is  bound  by  his  acceptance  of  payment, 


perfected.  Walradt  v,  Maynard,  3  Barb.  (N. 
Y.)  584. 

The  entry  of  final  judgment  puts  an  end  to 
the  authority  of  the  plaintiff's  attorney  over 
the  record,  though  he  may  still  receive  pay- 
ment and  receipt  therefor.  The  assignment 
of  the  judgment  by  the  plaintiff  puts  an  end 
absolutely  to  the  attorney's  authority.  Mor- 
decai  v.  Charleston  County,  8  S.  Car.  100; 
Mayer  v.  Blease,  4  S.  Car.  10.  See  also 
Treasurers  v.  M'Dowell,  1  Hill  (S.  Car.)  185. 

Therefore  where  the  plaintiffs  in  an  action 
were  sued  by  a  stranger  for  property  seized 
and  sold  by  the  sheriff  under  such  execution, 
evidence  that  their  attorney  had  directed  the 
sale  of  the  property  for  which  the  action  was 
brought  did  not  prove  a  conversion  by  them. 
Averill  v.  Williams,  4  Den.  (N.  Y.)  295,  47 
Am.  Dec.  252. 

1.  Termination  of  Authority  of  Defendant's  At- 
torney.— See  Berthold  v.  Fox,  21  Minn.  51; 
Hillegass  v.  Bender,  78  Ind.  227;  and  other 
cases  set  out  in  the  preceding  note. 

An  attorney  for  a  defendant  has  no  power 
therefore  to  pay  a  judgment  against  his  client. 
Hillegass  v.  Bender,  78  Ind.  227. 

2.  Rule  where  Attorney  Represents  the  Plain- 
tiff.—McDonald  v.  Todd,  1  Grant's  Cas. 
(Pa.)  17;  Foster  v.  Wiley,  27  Mich.  244,  15 
Am.  Rep.  185;  Union  Bank  v.  Geary,  5  Pet. 
(U.  S.)  113;  Cruikshank  v.  Goodwin  (Su- 
preme Ct.),  20  N.  Y.  Supp.  757;  Corning  v. 
Southland,  3  Hill  (N.  Y.)  552. 

In  Union  Bank  v.  Geary,  5  Pet.  (U.  S.)  113, 
Thompson,  J.,  speaking  for  the  court,  said: 
"  The  general  authority  of  the  attorney  does 
not  cease  with  the  entry  of  the  judgment. 
He  has  at  least  a  right  to  issue  an  execution, 
although  he  may  not  have  the  right  to  dis- 
charge such  execution  without  receiving  satis- 
faction. His  suit  does  not  terminate  with  the 
judgment.  Proceedings  on  the  execution  are 
proceedings  in  the  suit." 

An  attorney  employed  to  collect  a  claim  has 
authority,  by  virtue  of  his  original  retainer, 
after  he  obtains  judgment,  to  institute  sup- 
plementary proceedings  thereon,  and  to  pro- 
cure the  appointment  of  a  receiver.  These 
are  proceedings  in  the  suit.  But  he  has  no 
authority,  by  virtue  of  such  retainer,  to  com- 
mence an  action  in  the  name  of  the  receiver 
against  a  third  person  to  set  aside  as  fraudu- 
lent a  conveyance  from  the  judgment  debtor. 
Ward  v.  Roy,  69  N.  Y.  96. 

The  authority  of  an  attorney  who  has  ob- 
tained a  judgment  for  his  client  continues  in 
force  until  the  judgment  is  satisfied.  White 
v.  Johnson,  67  Me.  287. 

Defendant's  Attorney  in  Suit  to  Enforce  Lien  of 
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Mortgage. — Where  an  attorney  is  employed  bv 
the  defendant  in  a  suit  to  enforce  the  lien  of 
a  mortgage,  the  relation  of  attorney  and  client 
continues  in  general  until  the  final  determina- 
tion of  the  matter  by  the  confirmation  of  the 
sale.  Manning  v.  Hayden,  5  Sawy.  (U.  S.) 
360. 

Notice  of  Appeal. — In  the  case  of  Love  v. 
Hall,  3  Yerg.  (Tenn.)  408,  M.,  the  attorney 
for  a  nonresident  client,  the  plaintiff  in  the 
case,  appeared  for  his  client  in  the  Circuit 
Court  and  moved  to  dismiss  the  writ  of 
certiorari,  and  supersedeas  issued  for  the  de- 
fendant. The  motion  was  sustained,  and  final 
judgment  entered  for  the  plaintiff.  There- 
upon defendant  sued  out  a  writ  of  error,  and 
had  notice  of  it  served  on  M.,  who  declined  to 
accept  the  notice  on  the  ground  that  his  rela- 
tion as  attorney  was  at  an  end.  The  court 
held  that  his  contention  was  wrong.  Peck, 
J.,  for  the  court,  said  :  "  We  do  not  admit  that 
the  attorney,  having  obtained  the  judgment, 
ceases  further  to  be  considered  as  the  attorney 
for  his  client.  The  understanding  of  the  pro- 
fession and  the  practice  of  the  country  has 
been  the  other  way.  Business  once  com- 
mitted to  his  care  by  a  client  at  a  distance 
must  be  considered  as  subject  to  his  control 
and  management  to  the  end  of  the  matters 
litigated,  unless  one  or  the  other  puts  an  end 
to  the  relation  of  attorney  and  client."  Com- 
pare Whitly  v.  Barker,  1  Root  (Conn.)  406. 

In  Price  v.  Barnes,  7  Ind.  App.  1,  it  was 
held  that  the  fact  that  an  attorney  appeared  for 
a  litigant  in  the  court  below  did  not  estop 
him  to  deny  that  the  same  attorney  appeared 
for  him  on  the  appeal.  See  also  supra,  this 
division,  Notice  to  Attorney  Notice  to  Client. 

3.  Authority  to  Issue  Execution,  etc. — Foster 
v.  Wiley,  27  Mich.  244,  15  Am.  Rep.  1S5 ; 
Shattuck  v.  Bill,  142  Mass.  56;  Heard  v. 
Lodge,  20  Pick.  (Mass.)  53,  32  Am.  Dec.  197; 
Vaughn  v.  Fisher,  32  Mo.  App.  29;  Davis  v. 
Hall,  90  Mo.  659.  Compare  Welsh  v.  Coch- 
ran, 63  N.  Y.  181,  20  Am.  Rep.  519.  See 
supra,  this  division,  Client  Bound  by  Attor- 
ney's Acts,  paragraph  Directing  Levy  of 
Execution ;  and  infra,  this  title,  General  Au- 
thority of  Attorneys — To  Issue  Execution 
and  Direct  Levy. 

In  the  case  of  Shattuck  v.  Bill,  142  Mass. 
56,  an  action  having  been  brought  and  judg- 
ment recovered  therein  against  the  defendant, 
execution  was  issued.  E.,  who  was  a  clerk  in 
the  office  of  plaintiff's  attorney,  seeing  the 
execution  in  the  office,  and  thinking  it  needed 
attention,  went  before  a  master  in  chancery 
and  secured  a  certificate  upon  which  the  de- 
fendant was  arrested.  The  arrest  was  illegal, 
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even  after  the  suit  has  been  dismissed.1 

Effect  of  Compromise,  Settlement,  or  Dismissal. — The  same  effect  is  to  be  given  to  an 
executed  compromise  or  a  settlement  and  dismissal  of  the  suit  as  to  a  final 
judgment ;  it  terminates  the  relation  without  further  notice  unless  there  is 
a  special  understanding  or  agreement  the  other  way.2 

When  Eight  to  Compensation  Inures — Statute  of  Limitations. — Since  an  attorney's 
authority  as  such  continues,  by  virtue  of  the  original  retainer,  until  the  final 
termination  of  the  litigation,  and  his  right  of  action  for  compensation  for  his  ser- 
vices does  not  exist  until  the  relation  is  at  an  end,  the  statute  of  limitations 
does  not  begin  to  run  against  his  claim  for  compensation  until  the  final  termi- 
nation of  the  litigation.3 

Client's  Right  to  Settle  or  Dismiss  Action  over  Attorney's  Objection. — A  client  may,  at  any 
stage  of  the  case,  compromise  or  dismiss  his  action  or  suit,  even  though  his 
attorney  may  object.  The  authority  of  an  attorney  being  revocable  at  the 
pleasure  of  his  client,  he  cannot  object  to  any  course  the  client  may  choose  to 
take ;  he  does  not  acquire  any  vested  interest  in  the  cause  which  is  affected  by 
the  dismissal  of  the  suit.4 


the  defendant  not  being  a  resident  of  the 
county.  It  appeared  that  the  clerk,  in  secur- 
ing the  certificate  and  arrest,  had  acted  with- 
out the  knowledge  or  consent  of  the  plaintiff 
or  his  attorney.  The  court,  in  holding  that 
the  plaintiff  in  the  judgment  was  liable  for 
this  wrongful  arrest,  since- the  attorney's 
authority  did  not  end  with  the  judgment,  said: 
"Nor  does  it  appear  that  obtaining  the  exe- 
cution is  now  recognized  in  England  as  the 
termination  of  the  duty  of  the  attorney,  if  it 
was  so  formerly.  In  Collett  v.  Foster,  2 
H.  &  N.  356,  the  principal  was  held  liable  for 
the  act  of  his  attorney  in  causing  a  plaintiff  to 
be  improperly  arrested  on  ca.  sa.,  no  order  to 
this  effect  having  been  given  by  him.  In 
Smith  v.  Keal,  9  Q,.  B.  Div.  340,  it  is  said  by 
Lindley,  L.  J. :  '  It  is  the  duty  of  a  solicitor 
to  conduct  the  action  in  the  ordinary  way; 
and  if  his  client  obtains  judgment,  it  is  his 
duty  to  do  such  acts  as  may  be  necessary  to  ob- 
tain the  fruits  of  the  judgment.  If  a  fi '.  fa.  is 
necessary,  he  must  issue  it  and  make  the  proper 
indorsement  on  the  writ;  and  if  he  makes 
a  mistake  in  so  doing  his  client  is  respon- 
sible.' In  Butler  v.  Knight,  L.  R.  2  Exch. 
113,  it  is  said,  in  substance,  that  the  distinc- 
tion between  powers  of  attorney  before  and 
after  judgment  is  less  marked  than  formerly. 
The  attorney  has  a  reasonable  discretion  in 
the  attainment  of  the  object  in  view,  in  the 
selection  of  remedies.  It  would  be  mis- 
chievous to  hold,  where  there  is  any  evidence 
that  the  authority  of  the  attorney  was  con- 
tinued after  judgment,  that  the  attorney  had 
not  authority  to  act  according  to  the  exigency 
of  the  case. " 

See  similar  views  upheld  in  Pratt  v.  Putnam, 
13  Mass.  363;  Langdon  v.  Potter,  13  Mass. 
319;  Gray  v.  Wass,  1  Me.  257;  Wyckoff  v. 
Bergen,  1  N.  J.  L.  248;  Corning  v.  Southland, 
3  Hill  (N.  Y.)  552;  Schoregge  v.  Gordon,  29 
Minn.  367. 

In  Heard  v.  Lodge,  20  Pick.  (Mass.)  53,  32 
Am.  Dec.  197,  the  court,  by  Dewey,  J.,  said: 
"  It  is  within  the  scope  of  the  powers  of  the 
attorney  to  institute  all  such  further  proceed- 
ing as  are  necessary  to  render  the  judgment 
effectual  to  the  creditor  in  the  recovery  of  his 


debt.  Tt  has  been  held  to  be  the  imperative 
duty  of  an  attorney  in  the  original  action, 
where  the  bod)-  of  the  debtor  was  arrested,  to 
institute  a  scire  facias  against  the  bail,  and  if 
he  neglect  to  do  so  he  is  held  responsible." 

1.  Payment  to  Complainant's  Solicitor. — Hiller 
v.  Ivy,  37  Miss.  431.  In  this  case  it  was  held 
that  the  solicitor  of  the  complainant,  in  a  bill  of 
interpleader,  has  authority,  on  the  dismissal 
of  the  bill,  to  demand  and  receive  from  the 
clerk  of  the  court  the  money  deposited  by  the 
complainant  with  his  bill ;  and  hence  a  pay- 
ment thereof  by  the  clerk  to  such  solicitor, 
without  notice  of  any  objection  on  the  part  of 
the  complainant,  is  valid. 

2.  Compromise  or  Dismissal. — In  the  case  of 
Dooley  v.  Dooley,  9  Lea  (Tenn.)  306,  a  re- 
plevin suit  by  Mrs.  D.  against  D.  was  com- 
promised by  an  agreement  that  D.  was  to 
have  the  property  if  he  paid  Mrs.  D.  a  certain 
sum.  D.  paid  Mrs.  D.'s  attorney  in  the  re- 
plevin suit  the  sum,  but  Mrs.  D.  declined  to 
recognize  the  payment,  as  the  attorney  was 
not  authorized  to  receive  it  for  her,  and 
brought  replevin  a  second  time  for  the  prop- 
erty. The  court  held  that  the  executed  com- 
promise terminated  the  attorney's  author- 
ity, and  the  action  could  be  maintained.  The 
correctness  of  this  holding,  however,  may 
well  admit  of  question,  in  view  of  the  case  of 
Love  v.  Hall,  3  Yerg.  (Tenn.)  408,  set  out  in 
the  notes  to  this  section,  supra. 

The  relation  of  attorney  and  client  ceases 
whenever  the  suit  in  which  the  attorney  is 
employed  is  dismissed,  and  he  has  no  power 
thereafter  to  act  for  or  to  bind  his  client. 
Dennis  v.  Jones,  31  Miss.  607.  Compare 
Hiller  v.  Ivy,  37  Miss.  431. 

3.  See  Bathgate  v.  Haskin,  59  N.  Y.  533. 
See  also  Adams  v.  Fort  Plain  Bank,  23  How. 
Pr.  (N.  Y.  Supreme  Ct.)  45  ;  and  infra,  this 
title,  Compensation. 

4.  Client  may  Settle  or  Compromise. — Laven- 
der v.  Atkins,  20  Neb.  206;  Roberts  v.  Doty, 
31  Hun  (N.  Y.)  128,  in  absence  of  fraud  or 
collusion  to  injure  the  attorney  ;  McDowell  v. 
Second  Ave.  R.  Co.,  4  Bosw.  (N.  Y.)  670; 
Yoakley  v.  Hawley,  5  Lea  (TJenn.)  673;  Ste- 
phens v .  Nashville,  etc.,  R.  Co.,  10  Lea  (Tenn.) 
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But  Client's  Action  does  Not  Affect  Attorney's  Right  to  Compensation. — He  is  entitled, 
however,  to  proper  compensation  for  services  already  rendered,  and,  if  his  lien 
has  attached,  it  continues  until  his  claim  is  satisfied,  and  cannot  be  defeated  by 
any  settlement  or  compromise  the  client  may  make.1  If  the  lien  has  not 
attached,  the  court  will  not  allow  the  client  to  substitute  another  attorney  for 
the  first  until  he  has  paid  or  properly  secured  the  compensation  due  the 
first.2 

VII.  Dealings  between  Attorney  and  Client — 1.  The  General  Doctrine — 

Highest  Good  Faith  Required. — In  all  dealings  with  his  client,  the  highest  degree  of 
fairness  and  good  faith  is  required  of  the  attorney;  the  courts  view  all  such 
transactions  with  suspicion  and  examine  them  with  the  utmost  scrutiny,  and 
if  they  present  even  a  suggestion  of  unfair  dealing  the  burden  of  proof  lies 
on  the  attorney  to  show  the  honesty  and  good  faith  of  the  transaction,  and 
that  it  was  entered  into  by  his  client  freely  and  understandingly.3 


44S;  Sharpe  v.  Allen,  n  Lea  (Tenn.)  518; 
Johnson  v.  Story,  1  Lea  (Tenn.)  114;  Swan- 
son  v.  Chicago,  etc.,  R.  Co.,  35  Fed.  Rep. 
638.  See  also  McKenzie  v.  Rhodes,  13  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  337,  21  How.  Pr. 
(N.  Y.)  467.  Compare  Root  v.  Topeka  Water 
Supply  Co.,  46  Kan.  183,  189. 

An  attorney  cannot  prosecute  an  appeal 
after  his  client  has  settled  the  suit,  although 
under  a  contract  between  the  attorney  and 
client  the  former  was  to  have  as  his  compen- 
sation a  part  of  the  land  recovered,  there  be- 
ing no  question  of  an  attorney's  lien  in  the 
case.    Lavender  v.  Atkins,  20  Neb.  206. 

In  the  absence  of  fraud  or  collusion  to  injure 
an  attorney,  his  client  is  not  to  be  restricted  in 
his  right  to  settle  his  case  as  he  pleases.  Rob- 
erts v.  Doty,  31  Hun  (N.  Y.)  128.  And  if 
the  attorney  proceeds  and  perfects  judgment 
after  notice  of  such  a  settlement,  the  judg- 
ment will  be  set  aside  as  irregular.  McDowell 
v.  Second  Ave.  R.  Co.,  4  Bosw.  (N.  Y.)  670. 

Revocation  of  Attorney's  Authority  to  Com- 
promise.—  Where  attorneys  are  instructed  by 
their  client  to  have  a  claim  then  in  their  hands 
for  collection  "  placed  in  judgment  at  as  early 
a  date  as  possible,  and  have  same  duly  re- 
corded," if  payment  is  not  made  on  demand, 
such  an  instruction  revokes  any  previous  au- 
thority the  attorneys  may  have  had  to  com- 
promise. Maxwell  v.  Pate  (Miss.  1895),  16 
So.  Rep.  529. 

1.  See  infra,  this  title,  Lien  of  Attorneys 
—  How  Affected  by  Settlement  between  the 
Parties. 

Neither  the  attorney  of  a  party  who  dis- 
misses a  suit,  nor  a  third  person,  is  entitled  to 
resist  the  dismissal ;  but  if  the  attorney  or 
third  person  has  previously  acquired,  either 
by  decree  or  lien,  an  interest  in  the  subject- 
matter  of  the  litigation  which  the  law  recog- 
nizes, the  interest  will  not  be  affected  by  the 
dismissal,  and  may  be  asserted  by  proper  pro- 
ceedings. Sharpe  v.  Allen,  11  Lea  (Tenn.) 
518. 

In  Yoakley  v.  Hawley,  5  Lea  (Tenn.)  670, 
and  Stephens  v.  Nashville,  etc.,  R.  Co.,  10 
Lea  (Tenn.)  449,  and  other  cases  cited  supra, 
the  settlement  was  made  with  full  knowledge 
on  the  part  of  the  attorneys  and  not  secretly. 

2.  See  infra,  this  title,  Change  of  Attor- 
neys. 


3.  Attorney  Dealing  with  Client — England. 
—  Todd  v.  Wilson,  9  Beav.  486;  Newman  v. 
Payne,  2  Ves.  Jr.  199;  Lewes  v.  Morgan,  5 
Price  42 ;  Wood  v.  Downes,  18  Ves.  Jr.  120^ 
See  Gibson  v.  Jeyes,  6  Ves.  Jr.  278. 

Alabama. — Lecatt  v.  Salle,  3  Port.  (Ala.) 
115,  29  Am.  Dec.  249. 

California. — Felton  v.  Le  Breton,  92  Cal. 
469;  Cox  v.  Delmas,  99  Cal.  104. 

Connecticut. — Mills  v.  Mills,  26  Conn.  213. 

Illinois. — Gruby  v.  Smith,  13  111.  App.  43  ; 
Jennings  v.  McConnel,  17  111.  148;  Miller  v. 
Whelan,  158  111.  544;  Ross  v.  Payson,  160  111. 
349;  Elmore  v.  Johnson,  143  111.  513. 

Kentucky. —  Bibb  v.  Smith,  1  Dana  (Ky.) 
582. 

Maine. — Burnham  v.  Heselton,  82  Me.  495. 
Michigan. — Gray  v.  Emmons,  7  Mich.  533. 
New  Jersey. — Dunn  v.  Dunn,  42  N.  J.  Eq. 
43i- 

New  Tork. — Howell  v.  Baker,  4  Johns.  Ch. 
(N.  Y.)  118;  Starr  v.  Vanderheyden,  9  Johns. 
(N.  Y.)  253,  6  Am.  Dec.  275  ;  Haight  v.  Moore, 
37  N.  Y.  Super.  Ct.  161 ;  Goodenough  v.  Spen- 
cer, 46  How.  Pr.  (N.  Y.  Supreme  Ct.)  347. 

South  Carolina. — Miles  v.  Erwin,  1  McCord 
Eq.  (S.  Car.)  524,  16  Am.  Dec.  623. 

Tennessee. — McMahan  v.  Smith,  6  Heisk. 
(Tenn.)  170;  Phillips  v.  Overton,  4  Hayw. 
(Tenn.)  291  ;  Rose  v.  Mynatt,  7  Yerg.  (Tenn.) 

Texas. — Cooper  v.  Lee,  75  Tex.  114. 

Virginia. — Thomas  p.  Turner,  87  Va.  1. 

See  also  the  title  Agency,  vol.  1,  p.  1071 
et  seq. ;  and  the  title  Fraud. 

In  Washington  the  rule  is  much  less  strin- 
gent than  at  common  law  and  in  the  other 
states.  See  Isham  v.  Parker,  3  Wash.  755; 
Wallace  v.  Town,  8  Wash.  244.  See  also,  in 
this  connection,  Gallup  v.  Henderson  (Su- 
preme Ct.),  6  N.  Y.  Supp.  914. 

Explanation  and  Reason  of  the  Doctrine. — "  It 
is  obvious,"  says  Judge  Story,  "  that  this  rela- 
tion [of  client  and  attorney  or  solicitor]  must 
give  rise  to  great  confidence  between  the 
parties  and  to  very  strong  influences  over  the 
actions  and  rights  and  interests  of  the  client. 
The  situation  of  an  attorney  or  solicitor  puts 
it  in  his  power  to  avail  himself  not  only  of  the 
necessities  of  his  client,  but  of  his  good  nature, 
liberality,  and  credulity  to  obtain  undue  advan- 
tages, bargains,  and  'gratuities.  Hence  the 
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Equity  will  Believe  against  Attorney's  Unconscionable  Bargains  with  Client.— Equity 
regards  the  relation  of  attorney  and  client  much  in  the  same  light  as  that  of 
guardian  and  ward,  and  will  relieve  a  client  from  hard  bargains  or  from  any 
undue  advantage  secured  over  him  by  his  attorney.1 

Actual  Fraud  Unnecessary — Burden  to  Establish  Fairness  on  Attorney. — And  the  client, 
in  order  to  secure  such  relief,  is  not  bound  to  show  that  there  has  been  any 
imposition  or  fraud,  nor  is  the  transaction  necessarily  void  ;  but  if  it  is  a 
transaction  in  which  the  relation  between  the  parties  exerted,  or  might 
reasonably  have  exerted,  any  influence  in  the  attorney's  favor,  then  the  burden 
of  establishing  its  perfect  fairness  is  thrown  upon  the  attorney.2 


law,  with  a  wise  providence,  not  only  watches 
over  all  the  transactions  of  parties  in  this  pre- 
dicament, but  it  often  interposes  to  declare 
transactions  void  which  between  other  per- 
sons would  be  held  unobjectionable.  It  does 
not  so  much  consider  the  bearing  or  hardship 
of  its  doctrine  upon  particular  cases  as  it  does 
the  importance  of  preventing  a  general  public 
mischief  which  may  be  brought  about  by 
means  secret  and  inaccessible  to  judicial  scru- 
tiny, from  the  dangerous  influences  arising 
from  the  confidential  relation  of  the  parties. 
*  *  *  On  the  one  hand  it  is  not  necessary  to 
establish  that  there  has  been  fraud  or  imposi- 
tion upon  the  client,  and  on  the  other  hand  it 
is  not  necessarily  void  throughout,  ipso  facto. 
But  the  burden  of  establishing  its  perfect  fair- 
ness, adequacy,  and  equity  is  thrown  upon  the 
attorney,  upon  the  general  rule  that  he  who 
bargains  in  a  matter  of  advantage  with  a  per- 
son placing  a  confidence  in  him  is  bound  to 
show  that  a  reasonable  use  has  been  made  of 
that  confidence."  Story's  Eq.  Jur.,  310,  311, 
quoted  with  approval  and  applied  in  Lewis  v. 
J.  A.,  4  Edw.  Ch.  (N.  Y.)  605.  See  also  Hun- 
ter v.  Atkins,  3  Myl.  &  K.  113,  by  Lord 
Brougham;  Berrien  v.  McLane,  Hoffm.  Ch. 
(N.  Y.)  421 ;  White  v.  Whaley,  3  Lans.  (N.  Y.) 
327,40  How.  Pr.  (N.  Y.)  353;  Henry  v.  Rai- 
man,  25  Pa.  St.  354,  64  Am.  Dec.  705. 

One  Representing  Himself  an  Attorney. — One 
who  represents  himself  to  be  an  attorney,  and 
who  undertakes  to  transact  legal  business,  is 
to  be  held  to  the  exercise  of  the  utmost  good 
faith  and  fair  dealing.  Miller  v.  Whelan, 
158  111.  544. 

1.  Belief  in  Equity. — Downing  v.  Major,  2 
Dana  (Ky.)  228;  Smith  v.  Thompson,  7  B. 
Mon.  (Ky.)  305;  Elmore  v.  Johnson,  143  111. 
513;  Felton  v.  Le  Breton,  92  Cal.  469;  Cox 
v.  Delmas,  99  Cal.  104. 

In  Broyles  v.  Arnold,  11  Heisk.  (Tenn.)484, 
an  attorney  having  sued  his  client  on  a  note 
given  him  by  the  latter  for  professional  ser- 
vices, the  client  filed  a  bill  in  equity  for  an 
injunction  to  enjoin  the  prosecution  of  the 
action  at  law  on  the  note,  setting  up  that  it 
had  been  obtained  from  him  by  oppression 
and  undue  influence.  The  court  granted  the 
injunction;  on  an  appeal,  this  course  was 
sustained.  Nicholson,  C.  J.,  for  the  court, 
said:  "The  investigation  of  the  charge  of 
fraudulent  conduct  in  transactions  between 
client  and  attorney  belongs  peculiarly  to  a 
court  of  equity,  and  can  scarcely  ever  be  con- 
ducted without  embarrassment  in  a  court  of 
law." 


Relief  at  Law —But  a  client  will  be  protected 
from  such  abuse  of  the  relation  at  law  as  well 
as  in  equity.  Gruby  v.  Smith,  13  111.  App.  43. 

In  Riegi  v.  Phelps  (N.  Dak.  1894),  60  N.  W. 
Rep.  402,  the  defendants,  attorneys,  having 
collected  three  hundred  and  sixty-nine  dollars 
for  plaintiff  on  a  note  owned  by  her  and  sent 
by  her  local  attorney  to  them  for  collection, 
telegraphed  her  local  attorney  asking  if  she 
would  take  one  hundred  dollars  and  he  twenty- 
five  dollars,  without  saying  any  thing  had  been 
collected.  Being  in  ignorance  of  the  facts, 
this  offer  was  accepted  by  the  parties,  and  the 
one  hundred  and  twenty-five  dollars  paid. 
After  discovering  the  facts,  plaintiff  brought 
this  suit  to  recover  the  remainder  of  the 
amount  collected  on  the  note,  less  a  reasonable 
fee  for  collection.  It  was  held  that  plaintiff 
should  recover.  The  court  said:  "Whether 
the  defendants  were  acting  strictly  as  attorneys 
for  plaintiff,  or  only  as  her  collection  agents, 
is  entirely  immaterial.  As  her  agents  they 
owed  her  the  duty  of  absolute  fealty  to  her 
interests  in  the  matter.  *  *  *  They  were 
bound  to  apprise  her  of  the  amount  which 
had  been  collected  before  securing  her  assent 
to  accept  from  them  any  sum  in  settlement  of 
the  note."  See  also  Burnham  v.  Heselton, 
82  Me.  495. 

An  attorney  who  has  compromised  a  judg- 
ment against  his  client  cannot  enforce  the 
judgment  for  more  than  the  amount  paid  in 
compromise,  whether  in  his  own  hands  or  in 
those  of  his  assignee.  Third  Nat.  Bank  v. 
Hunsicker,  8  Pa.  Co.  Ct.  Rep.  635. 

2.  Actual  Fraud  Unnecessary  —  Burden  of 
Proof. — Valentine  v.  Stewart,  15  Cal.  387; 
Felton  v.  Le  Breton,  92  Cal.  457;  Ross  v. 
Payson,  160  111.  349;  Yeamans  v.  James,  27 
Kan.  195;  Dunn  v.  Record,  63  Me.  17;  Tancre 
V.  Reynolds,  35  Minn.  476;  Porter  v.  Bergen 
(N.  J.  1896),  34  Atl.  Rep.  1067  ;  Dunn  v.  Dunn, 
42  N.  J.  Eq.  431;  Howell  v.  Ransom,  11 
Paige  (N.  Y.)  540;  Lewis  v.  J.  A.,  4  Edw. 
Ch.'(N.  Y.)  599;  Planter's  Bank  v.  Hornber- 
ger,  4  Coldw.  (Tenn. )  569;  Thomas  v.  Tur- 
ner, 87  Va.  1;  Story's  Com.,  308,  312. 
Compare  Wallace  v.  Town,  8  Wash.  244; 
Isham  v.  Parker,  3  Wash.  755. 

It  is  not  necessary  that  fraud  should  be 
practiced  in  a  dealing  between  counsel  and 
client  to  warrant  a  court  of  equity  in  annul- 
ling an  assignment  of  bonds  and  mortgages. 
If  the  counsel  has  assigned  bonds  and  mort- 
gages to  his  client  without  putting  him  on  his 
guard  in  regard  to  the  character  of, the  securi- 
ties, and  the  securities  turn  out  worthless,  he 
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Attorney   must   Account  for   Profits — Injunction    against   Unconscionable    Contract. — The 

necessary  consequence  of  the  rule  stated  is  that  whenever  the  attorney  has 
made  any  profit  out  of  his  relations  with  his  client,  other  than  his  reasonable 
and  proper  fees,  he  must  account  to  his  client  for  all  such  profits;1  or,  in  a 
proper  case,  the  court  will  enjoin  the  attorney  perpetually  from  enforcing,  by 
action  at  law  or  otherwise,  the  unconscionable  contract.2 

Duty  to  Communicate  Information  to  Client. — He  must  advise  his  client  promptly 
of  any  information  which  he  may  receive  connected  with  the  interests  he  is 
employed  to  protect,  and  cannot  retain  it  for  his  own  advantage  or  for  that 
of  another.3 

When  Transactions  between  Attorney  and  Client  will  be  Sustained. — An  attorney  is  under 
no  actual  incapacity,  however,  to  deal  with  or  purchase  from  his  client;  all 
that  can  be  required  is  that  there  shall  be  no  abuse  of  the  confidence  reposed 
in  him,  no  imposition  or  undue  influence  practiced,  nor  any  unconscionable 
advantage  taken  by  him  of  his  client.  As  has  been  stated,  in  a  transaction  of 
this  character  the  burden  is  upon  the  attorney  to  show  its  perfect  fairness; 
but  if  the  court  is  satisfied  that  the  party  sustaining  the  relation  of  the  client 
performed  the  act  or  entered  into  the  transaction  voluntarily,  deliberately, 
and  advisedly,  knowing  its  nature  and  effect,  and  that  no  concealment  or  undue 
means  were  used  to  secure  his  consent  to  what  was  done,  the  transaction  will 
be  upheld.4    And  the  general  rule  placing  on  an  attorney  the  burden  to  prove 


is  bound  to  take  back  the  bonds  and  mortgages 
and  restore  the  money  with  interest  if  due  on 
them.    Lewis  v.  J.  A.,  4  Edw.  Ch.  (N.Y.)  599. 

The  presumptions  are  against  a  sale  of  prop- 
erty or  other  similar  bargain  between  an  attor- 
ney and  his  client.  The  burden  is  upon  the 
attorney  of  showing  that  the  transaction  was 
in  all  respects  fair;  that  he  gave  to  the  client 
all  the  information  and  advice  which  his  duty 
required,  and  that  no  advantage  was  taken  of 
the  confidence.  Jennings  v.  McConnel,  17 
111.  148;  Hawley  v.  Cramer,  4  Cow.  (N.  Y.) 
717  ;  Evans  v.  Ellis,  5  Den.  (N.  Y.)  640;  How- 
ell v.  Ransom,  11  Paige  (N.  Y.)  538;  Matter 
of  Post,  3  Edw.  (N.  Y.)  365  ;  Haight  v.  Moore, 
37  N.  Y.  Super.  Ct.  161. 

An  attorney  having  recovered  a  judgment 
for  his  client,  the  debtor  agreed,  in  satisfac- 
tion of  the  judgment,  to  dismiss  an  action  of 
ejectment  then  pending  in  the  name  of  the 
debtor's  wife  against  the  attorney  to  recover 
possession  of  a  house  claimed  by  the  attorney. 
The  debtor  was  insolvent,  and  was  so  repre- 
sented by  the  attorney  to  his  client,  who 
urged  his  client  to  accept  one  hundred  dol- 
lars in  full  of  the  judgment,  saying  that  the 
debtor  had  offered  that  sum  in  full  of  the 
judgment  (which  was  for  a  much  larger  sum), 
but  concealing  from  the  client  all  negotia- 
tions about  the  ejectment  suit.  The  client 
accepted  the  one  hundred  dollars,  which  the 
attorney  paid,  and,  satisfaction  of  the  judg- 
ment having  been  entered,  the  ejectment  suit 
was  dismissed.  It  was  held  in  a  suit  by  the 
client  to  recover  the  house  that  the  attorney's 
conduct  was  fraudulent,  and  that  it  was  no 
defense  to  the  suit  to  show  that  the  judgment 
debtor  was  insolvent,  or  that  the  claim  of  his 
wife  to  the  house  was  not  maintainable;  that 
the  client  was  entitled  to  the  house  unless  the 
attorney  would  elect  to  pay  him  the  full  value 
of  the  judgment.  Hoopes  v.  Burnett,  26 
Miss.  428. 


±.  Making  Profits  out  of  Dealings  with  Client — 
Liability  to  Account. — Tyrrell  v.  London  Bank, 
10  H.  L.  Cas.  26,  8  Jur.  N.  S.  849;  Hobday  v. 
Peters,  29  L.  J.  Ch.  780,  8  W.  R.  512,  28  Beav. 
349.  See  generally  the  title  Agency,  vol.  1, 
p.  1086. 

In  the  first  of  these  cases  it  appeared  that  a 
solicitor  was  active  in  founding  a  banking  com- 
pany. Before  its  establishment  he  entered 
into  a  secret  arrangement  with  a  stranger  by 
which  the  latter  was  to  purchase  some  prop- 
erty eligible  for  the  banking  house  on  a  joint 
speculation.  After  its  establishment,  the  com- 
pany purchased  part  of  the  premises  for  their 
banking  house,  not  knowing  that  their  solic- 
itor was  interested  in  it.  It  was  held  that  the 
solicitor  must  account  to  the  company  for  all 
the  profits  made  by  him  out  of  the  whole 
transaction,  but  that  the  stranger  was  under 
no  such  liability.  Tyrrell  v.  London  Bank,  10 
H.  L.  Cas.  26,  8  Jur.  N.  S.  849,  10  W.  R. 
359. 

2.  Injunction  to  Restrain  Attorney  from  Avail- 
ing Himself  of  Unconscionable  Bargain. — Where 
a  solicitor,  acting  for  both  parties  to  the  con- 
veyance, prepares  a  conveyance  to  himself 
containing  an  absolute  covenant  for  title  on 
the  part  of  the  vendor,  when  he  knows,  or  must 
be  taken  to  have  known,  that  his  title  was  de- 
fective, he  will  be  restrained  by  perpetual 
injunction  from  proceeding  with  an  action  on 
such  covenant.  Williamson  v.  Moriarty,  19 
W.  R.  818. 

3.  Baker  v.  Humphrey,  101  U.  S.  494; 
Hoopes  v.  Burnett,  26  Miss.  428 ;  Jett  v.  Hemp- 
stead, 25  Ark.  462;  Foy  v.  Cooper,  2  Q,.  B. 
937,  42  E.  C.  L.  985,  6  Jur.  12S.  See  generally 
the  title  Agency,  vol.  1,  p.  1069. 

4.  Prohibition  of  Attorney  to  Deal  with  Client 
Not  Absolute — But  Transactions  Closely  Scruti- 
nized.— Gibson  v.  Jeyes,  6  Ves.  276;  Roman  v. 
Mali,  42  Md.  513.  See  also  Harris  v.  Trem- 
enheere,  15  Ves.  Jr.  34;  Rolfe  v.  Rich,  149  111. 
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the  good  faith  of  every  contract  with  his  client  does  not  apply  where  the  only 
question  is  one  of  the  construction  of  the  contract.1 

What  must  be  Shown  to  Entitle  Client  to  Relief. — To  entitle  the  client  to  relief  from 
a  contract  or  agreement  entered  into  with  his  attorney,  it  must  be  shown  that 
the  client  has  suffered  some  injury  through  an  abuse  of  confidence  on  the 
part  of  his  attorney.  To  show  merely  that  the  relation  of  client  and  attorney 
existed,  and  that  during  the  subsistence  of  the  relation  the  parties  entered  into 
a  contract,  without  showing  that  the  client  was  induced  thereto  by  an  abuse 
of  confidence  by  the  attorney,  is  not  enough.2 

Attorney  Acquiring  Adverse  Interest  in  Subject-matter  of  Litigation. — The  policy  of  the 
law  forbids  that  under  any  circumstances  the  attorney  should  acquire  an 
interest  in  the  subject-matter  of  the  litigation  adverse  to  that  of  his  client, 
except  with  the  full  and  free  consent  of  the  client  first  obtained.3 

2.  To  Whom  Rule  Applies. — The  rule  applies  to  every  one  who  acts  for 
another  in  the  capacity  of  attorney,  and  acquires  by  his  relationship  the 
influence  ordinarily  exerted  by  an  attorney  over  his  client.4 


436,  affirming  46  111.  App.406;  Baker  v.  Dav- 
enport First  Nat.  Bank,  77  Iowa  615;  Mitchell 
v.  Colby  (Iowa  1895),  63  N-  w-  ReP-  769l 
Nesbit  v.  Lockman,  34  N.  Y.  167;  Wilson  v. 
Cantrell,  40  S.  Car.  114;  Dockery  v.  Mc- 
Lellan  (Wis.  1896),  67  N.  W.  Rep.  733. 

The  mere  fact  that  a  note  was  given  by  a 
client  to  his  attorney  during  the  existence  of 
their  relations  will  not  invalidate  it,  where 
there  is  evidence  that  it  was  for  a  considera- 
tion.   Cousins  v.  Partridge,  79  Cal.  225. 

A  confession  of  judgment  by  a  client  to  his 
attorney,  if  made  with  entire  fairness  and  full 
knowledge  of  all  circumstances,  is  not  void 
merely  because  the  value  of  the  consideration 
is  not  equal  to  the  amount  of  the  confession. 
Wise  v.  Hardin,  5  S.  Car.  325. 

The  courts  do  not  hold  that 'an  attorney  is 
incapable  of  purchasing  from  his  client,  but 
watch  such  a  transaction  with  jealousy,  and 
throw  on  the  attorney  the  onus  of  showing 
that  the  bargain  is,  generally  speaking,  as  good 
as  any  that  could  have  been  obtained  by  due 
diligence  from  any  other  purchaser.  The  cir- 
cumstance of  the  employment  may  be  con- 
sidered, and  the  amount  of  influence  estimated. 
But  an  attorney  purchasing  from  his  client 
ought  always  to  insist  on  the  intervention  of 
another  professional  adviser.  Pisani  v.  Atty.- 
Gen.,  L.  R.,5  P.  C.  517. 

1.  Rule  does  Not  Apply  to  Construction  of  the 
Contract. — Thus  where  the  issue  is  as  to  whether 
a  conveyance  was  an  absolute  deed  or  merely 
a  mortgage  to  secure  the  attorney's  fees,  no 
fraud  or  mistake  being  alleged,  there  is  no  un- 
usual burden  resting  on  the  attorney  to  prove 
the  deed  absolute.  Wallace  v.  Town,  8  Wash. 
244;  Willoughby  v.  Mackall,  1  App.  Cas.  (D. 
C.)  411. 

2.  Kisling  v.  Shaw,  33  Cal.  425,  91  Am. 
Dec.  644;  Miles  v.  Ervin,  1  McCord  Eq.  (S. 
Car.)  524,  16  Am.  Dec.  623. 

If  there  is  no  charge  of  extortion,  oppres- 
sion, or  influence,  the  court  will  not  set  aside 
the  transaction.  Porter  v.  Parmly,  39  N.  Y. 
Super.  Ct.  219. 

3.  Owers  v.  Olathe  Silver  Min.  Co.  (Colo. 
App.  1895),  39  Pac.  Rep.  980 ;  Gott  v.  Brigham, 
41  Mich.  227.  See  the  title  Agency,  vol.  r, 
p.  1085. 


An  attorney  representing  an  estate  cannot 
buy  up  claims  against  it  at  a  reduced  rate, 
and  then  insist  on  their  being  paid  to  him  at 
full  value;  he  will  be  compelled  to  allow  the 
estate  the  full  benefit  of  his  contracts  in  buy- 
ing up  the  claims.  Sutliff  v.  Clunie  (Cal. 
1894),  37  Pac-  ReP-  224- 

4.  Rule  Applies  Wherever  Relation  of  Attorney 
and  Client  Exists. — See  Smith  v.  Brotherline, 
62  Pa.  St.  461,  where  an  attorney  was  consulted 
as  to  drawing  a  deed. 

Thus  a  party  as  confidential  adviser,  in  a  suit 
before  a  magistrate  before  whom  attorneys 
do  not  appear,  fills  the  place  of  an  attorney 
for  the  party  for  whom  he  acts,  as  far  as  to 
bring  the  case  within  the  rule  avoiding  con- 
tracts between  attorney  and  client.  Buffalow 
v.  Buffalow,  2  Dev.  &  B.  Eq.  (N.  Car.)  241. 

The  rule  that  one  who  bargains  in  a  matter 
of  advantage  with  a  person  placing  confidence 
in  him  is  bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence,  applies  to 
the  managing  clerk  in  a  solicitor's  office,  who 
in  that  capacity  has  acquired  the  confidence 
of  the  client,  and  who  deals  with  the  client  in 
a  matter  with  which  he  became  acquainted  as 
such  clerk.  Poillon  v.  Martin,  1  Sandf.  Ch. 
(N.  Y.)  569. 

But  the  fact  that  the  party  to  a  contract  is 
an  attorney,  and  offers  to  and  does  draw  .the 
necessary  writings  gratuitously,  does  not  es- 
tablish the  relation  of  attorney  and  client,  nor 
raise  the  presumption  of  fraud  or  undue  influ- 
ence. Stout  v.  Smith,  98  N.  Y.  25,  50  Am. 
Rep.  632. 

And  where  an  attorney  was  employed  in 
1870  to  write  a  will  by  which  a  certain  tract  of 
land  was  devised,  and  was  consulted  in  1871 
in  reference  to  the  collection  of  the  rent  of 
the  land,  he  was  not  thereby  placed  in  such  a 
professional  relation  to  the  client  or  to  the 
land  as  to  preclude  him  from  purchasing  the 
land  at  a  sale  for  taxes  in  1872.  Bowers  v. 
Virden,  56  Miss.  595. 

A  person  retained  as  attorney  for  an  as- 
signee in  trust  for  the  benefit  of  creditors,  oc- 
cupies no  such  fiduciary  relation  towards  the 
assigned  estate  as  renders  him  incompetent  to 
become  the  purchaser  of  the  promissory  note 
of  the  assignor,  and  to  claim  payment  thereof 
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Parties  between  Whom  Relation  of  Attorney  and  Client  Subsequently  Established. — It  does 

not  apply  to  transactions  between  the  parties  made  while  the  relation  of 
attorney  and  client  does  not  exist,  although  the  relation  may  subsequently  be 
established  between  them,1  or  where  it  is  of  such  a  nature  as  to  preclude  a 
presumption  of  undue  influence.2 

Recovery  of  Judgment. — The  relation  of  confidence  affecting  such  transactions 
is  not  considered  as  necessarily  ceasing  upon  the  recovery  of  judgment  on  a 
demand  in  respect  of  which  the  relation  arose.  If  land  has  been  sold  towards 
satisfaction  of  the  judgment,  the  relation  will  be  deemed  to  continue  until 
the  expiration  of  the  time  for  redemption,  so  far  as  transactions  concerning 
that  particular  property  are  concerned.3 


out  of  the  funds  in  the  hands  of  the  assignee. 
Sallade's  Appeal,  36  Pa.  St.  429. 

Contract  Creating  Relation. — Before  the  rela- 
tion of  attorney  and  client  exists,  the  attorney 
may  contract  with  reference  to  his  services 
and  compensation,  and  even  for  a  contingent 
reward,  because  no  confidential  relation  then 
exists,  and  the  parties  deal  at  arm's  length. 
Dockery  v.  McLellan  (Wis.  1896),  67  N.  W. 
Rep.  733-  See  Elmore  v.  Johnson,  143  111. 
525;  Edwards  v.  Meyrick,  2  Hare  68. 

1.  Dealings  between  Persons  Who  Afterwards 
Occupy  Relation  of  Attorney  and  Client. — Davis 
v.  Freethy,  24  B.  Div.  519.  See  also  infra, 
this  section,  Assignments  and  Conveyances  to 
Attorney,  paragraph  Stick  Assignnients  Not 
Necessarily  Invalid. 

In  Hall  v.  Strode,  19  Neb.  658,  a  physician 
sued  A's  attorney  for  a  bill  against  A,  which 
the  physician  claimed  that  the  attorney  was 
to  collect  from  a  judgment  in  A's  favor  to  be 
rendered  in  a  suit  prosecuted  by  the  attorney 
for  A,  and  which  judgment,  when  recovered, 
the  attorney  purchased,  taking  an  assignment 
to  himself.  The  court  held  that  the  question 
at  issue  was  not  the  legal  liability  of  A,  but 
■whether  A  would  have  paid  the  claim  out  of 
the  judgment  if  the  attorney  had  sought  to 
have  such  payment  made,  and  was  prevented 
from  doing  so  by  the  assignments  to  the  at- 
torney, and  whether  the  attorney  was  the 
physician's  attorney  in  the  matter. 

A  firm  of  solicitors  purchased  leasehold 
property,  and  soon  afterwards  formed  a  com- 
pany, of  which  they  were  appointed  solicitors, 
to  rake  over  the  property,  which  they  sold  to 
it  at  a  price  greatly  in  excess  of  what  they  had 
given  for  it.  It  was  held  that  no  fiduciary  re- 
lation having  existed  between  the  parties  at 
the  time  when  the  solicitors  made  their  pur- 
chase of  the  property,  and  there  having  been 
no  fraud,  concealment,  or  misrepresentation 
on  their  part,  and  all  who  were  then  members 
of  the  company  having  been  fully  aware  of  the 
facts,  the  sale  could  not  be  set  aside,  and  that 
the  solicitors  could  not  be  made  to  account  to 
the  company  for  the  profits  they  had  made  on 
the  transaction.  Mason's  Hall  Tavern  Co.  v. 
Nokes,  22  L.  T.  503. 

2.  Cases  wherein  Facts  Held  Not  to  Create 
Presumption  of  Fraud  Invalidating  Transaction. 
— In  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch. 
(N.  Y.)  344,  the  chancellor  held  that  a  deed 
from  a  person  to  one  who  sometimes  acted  as 
his  attorney  and  conveyancer,  such  deed  be- 
ing for  the  consideration  of  affection  and  also 


for  a  sum  of  money,  not  amounting  to  one- 
third  of  the  value  of  the  land  conveyed,  would 
not  be  set  aside  without  evidence  of  incapac- 
ity or  imbecility  in  the  grantor,  or  of  fraud 
and  imposition  by  the  grantee.  The  chan- 
cellor said  :  "  I  cannot  perceive  any  sufficient 
ground,  or  select  any  solid  principle,  upon 
which  I  can  set  them  [the  deeds]  abso- 
lutely aside  as  unduly  or  fraudulently  ob- 
tained. The  parties  at  the  time  did  not  stand 
in  such  relation  to  each  other  as  necessarily 
to  render  the  deeds  invalid  on  principles  of 
utility  or  policy  flowing  from  such  relation. 
The  defendant  occasionally  did  small  business 
as  a  scrivener  for  the  testator ;  but  these 
deeds  were  not  procured  or  given  by  way  of 
remuneration  or  bounty  for  antecedent  kind- 
ness ;  they  were  purchases  made,  or  purporting 
and  shown  to  have  been  made,  for  a  valuable, 
if  not  a  full,  consideration.  There  was  no  con- 
nection at  the  time  between  the  parties  that 
would  justly  imply  the  existence  of  undue  influ- 
ence or  the  fraus'  innexa  client i.  *  *  *  It  is, 
however,  a  case  of  so  peculiar  an  aspect  that  if 
I  had  been  able  to  discover  the  least  scintilla 
of  fraud  or  imposition  on  the  part  of  the  de- 
fendant in  procuring  the  deeds  I  should 
readily  have  interposed  and  annulled  the  trans- 
action." 

In  Porter  v.  Peckham,  44  Cal.  204,  the  de- 
fendant, an  attorney,  was  consulted  by  A  as  to 
the  legal  effect  of  a  power  of  attorney  held  by 
A  from  the  owners  of  certain  lands,  and  being 
advised  that  the  power  was  not  sufficient  to 
authorize  him,  A,  to  make  a  conveyance  of 
the  lands,  directed  the  defendant  to  prepare 
a  deed  of  the  lands  to  be  executed  by  the  par- 
ties who  had  given  the  power  of  attorney  to  A. 
The  attorney  performed  the  duty  devolving 
upon  him  under  this  employment,  but  in  so 
doing  derived  no  information  from  his  em- 
ployer relative  to  the  land.  The  parties  re- 
fused to  sign  the  deed  prepared.  It  was  held 
that  these  facts  would  not  constitute  the  at- 
torney a  trustee  for  the  parties,  he  having 
afterwards  bought  the  land. 

3.  Suit  to  Foreclose  Mortgage — Relation  Con- 
tinues until  Time  for  Redemption  Past. — Zeig- 
ler  v.  Hughes,  55  111.  288.  In  this  case,  an 
attorney  was  employed  to  foreclose  a  mort- 
gage and  to  conduct  the  sale  of  the  mortgaged 
property,  and  was  to  receive  out  of  the  pro- 
ceeds of  such  sale  a  certain  portion  thereof 
for  his  services.  A  judgment  of  foreclosure 
having  been  obtained,  and  a  sale  had,  the 
premises  were  bid  off  in  the  name  of  the 
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3.  Assignments  and  Conveyances  to  Attorney. — In  pursuance  of  the  general  rule 
stated,  any  assignment  of  property  by  the  client,  particularly  if  it  be  of 
property  involved  in  the  litigation,  will  be  presumed  to  have  been  secured  by 
undue  influence,  except  to  the  extent  that  it  operates  as  a  payment  of 
reasonable  and  proper  fees;1  beyond  such  extent,  it  will  be  considered  in  the 
same  light  as  a  gift  from  the  client,  and  will  be  set  aside  in  equity  on  application 
of  the  client  or  his  representative,  unless  the  proof  of  good  faith  and  fair  and 
honest  dealing  is  of  the  strongest  character.2    The  rule  applies  equally  to 


creditor,  and  purchased  by  the  attorney  from 
him  within  a  year  after  the  sale.  It  was  held 
that  the  relation  of  attorney  and  client  con- 
tinued to  exist ;  and  that,  as  it  appeared  the 
attorney  purchased  the  property  from  his 
client  during  the  existence  of  the  relation,  at 
a  price  much  below  its  value,  the  client  hav- 
ing no  knowledge  of  the  value  except  from 
representations  of  his  attorney,  in  making 
which  the  latter  failed  to  exercise  the  good 
faith  demanded  by  the  relation  he  held,  the 
attorney  should  be  regarded  as  holding  the 
proceeds  of  the  property,  which  he  had  sold, 
as  a  trustee  for  his  client,  and  should  account 
therefor  accordingly.  See  Henry  v.  Raiman, 
25  Pa.  St.  354,  64  Am.  Dec.  706. 

See  also  supra,  this  title,  The  Relation  of  At- 
torney and  Client — Termination  of  Relation. 

1.  Assignments  by  Client  to  Attorney. — Val- 
entine v.  Stewart,  15  Cal.  387;  Coffey  v. 
Quint,  92  Cal.  475;  Elmore  v.  Johnson,  143 
111.  513;  Poison  v.  Young,  37  Iowa  196  (a  con- 
veyance made  by  a  client  to  his  attorneys  in 
part  consideration  of  excessive  fees,  set  aside 
as  inequitable);  Dunn  v.  Record,  63  Me.  17 
(assignment  of  verdict) ;  Merryman  v.  Euler, 
59  Md.  588,  43  Am.  Rep.  564 ;  Brock  v.  Barnes, 
40  Barb.  (N.  Y.)  521;  Howell  v.  Ransom,  ir 
Paige  (N.  Y.)  540;  Ford  v.  Harrington,  16 
N.  Y.  285;  Planters'  Bank  v.  Hornberger,  4 
Coldw.  (Tenn.)  569;  Marshall  v.  Joy,  17  Vt. 
546;  Lane  v.  Black,  21  W.  Va.  617;  Rogers 
v.  Marshall,  3  McCrary  (U.  S.)  76.  See  also 
Cox  v.  Delmas,  99  Cal.  104;  Payne  v.  Avery, 
21  Mich.  524;  Cameron  v.  Lewis,  56  Miss.  76; 
Cooper  T*.  Lee,  75  Tex.  114  (exchange  of 
lands) ;  Lewis  v.  Broun,  36  W.  Va.  1. 

Where  an  attorney  became  the  administrator 
of  an  estate,  in  which  capacity  he  filed  a  bill 
against  his  former  client,  and  the  validity  of  a 
deed  made  during  that  relationship  was  to 
come  in  question  in  the  suit,  the  defendant 
was  allowed  to  suggest  that  relationship  in  his 
answer,  though  it  should  properly  have  been 
urged  before  the  surrogate  as  an  objection  to 
the  appointment  of  the  attorney  as  adminis- 
trator. Lawrence  v.  Lawrence,  4  Edw.  Ch. 
(N.  Y.)  357. 

A  mere  agreement  that  the  attorney's  fee 
shall  be  paid  out  of  the  proceeds  collected  on 
the  claim  does  not  constitute  an  assignment  of 
such  claim  to  him.  Newell  v.  West,  149  Mass. 
520. 

Assignment  by  Attorney  to  Client. — In  such 
cases  the  same  rule  applies,  and  the  client,  in 
making  the  con!  ract,  is  presumed  to  have  acted 
under  the  influence  of  the  attorney;  the  latter 
is  bound  to  observe  the  utmost  good  faith  to- 
wards his  client  on  purchasing  property  from 
him,  and  to  draft  all  papers  pertaining  to  the 
3  C.  of  L. — 22  ; 


transaction  with  such  care  and  skill  that  they 
shall  express  the  real  understanding  of  the 
parties.    Payne  v.  Avery,  21  Mich.  524. 
Client's  Creditors  Entitled  to  Benefit  of  Rule. — 

In  Colgan  v.  Jones,  44  N.  J.  Eq.  274,  a  person 
who  had  been  injured  on  a  railroad  assigned 
his  claim  for  damages  to  an  attorney  for 
three  hundred  and  thirty  dollars,  the  attor- 
ney to  prosecute  the  claim  to  judgment, 
which  was  done,  a  verdict  of  judgment  for 
four  thousand  dollars  being  secured.  It  was 
held  that  the  assignment,  in  so  far  as  the 
amount  recovered  exceeded  a  reasonable  fee, 
was  void  as  to  antecedent  creditors  of  the 
assignor. 

2.  Titles  and  Assignments  Taken  by  Attorneys 
Subjected  to  Equitable  Rights  of  Client. — Valen- 
tine v.  Stewart,  15  Cal.  387  (attorney  purchas- 
ing the  subject  of  the  suit)  ;  Poison  v.  Young, 
37  Iowa  196;  Porter  v.  Bergen  (N.  J.  1896),  34 
Atl.  Rep.  1067.  See  also  Ross  v.  Payson,  160 
111.  349;  De  Rose  v.  Fay,  3  Edw.  Ch.  (N.  Y.) 
369,  4  Edw.  Ch.  (N.  Y.)  40. 

In  Dunn  v.  Dunn,  42  N.  J.  Eq.  431,  the 
complainant,  a  woman,  having  employed  an 
attorney  to  collect  the  interest  on  a  third 
mortgage  for  eight  thousand  dollars,  and  the 
mortgagor  having  failed,  she  sold  the  mort- 
gage to  the  attorney  for  nine  hundred  and 
seventy-five  dollars;  on  her  expressing  dis- 
satisfaction afterwards,  he  gave  her  nine  hun- 
dred dollars  more,  she  first  having  unsuccess- 
fully tried,  with  his  consent,  to  find  another 
purchaser.  He  afterwards  realized  two  thou- 
sand three  hundred  and  twenty-five  dollars 
on  the  mortgage.  It  was  held  that  he  should 
be  required  to  account  to  her  for  this  amount. 

In  Arden  v.  Patterson,  5  Johns.  Ch.  (N.  Y.) 
44,  where  an  attorney  at  law,  who  had  acquired, 
as  such,  a  knowledge  of  the  grounds  of  a  claim 
to  certain  goods,  purchased  of  the  claimants 
all  their  rights  for  a  very  inadequate  consid- 
eration, prosecuted  a  suit  for  his  own  benefit, 
and  recovered  a  judgment  for  the  whole 
amount,  the  assignment  was  adjudged  to  be 
void,  and,  on  the  assignors  refunding  the  con- 
sideration paid,  a  perpetual  injunction  was 
awarded. 

In  Trotter  v.  Smith,  59  111.  240,  a  judgment 
debtor,  whose  land  had  been  sold  under  exe- 
cution, was  induced  to  allow  the  statutory 
time  for  a  debtor  to  redeem  to  pass  without 
making  redemption,  on  the  promise  of  G.  to 
aid  him  in  redeeming  after  such  time  should 
expire,  through  a  judgment  creditor,  under  the 
statutory  provision  allowing  additional  time 
for  redemption  by  judgment  creditors.  Ac- 
cordingly, before  the  time  for  redemption  by 
a  judgment  creditor  had  expired,  the  debtor 
confessed  a  judgment  in  favor  of  G.,  and  of  S., 
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conveyances  of  property,  real  or  personal,1  whether  involved  in  the  litigation 
or  not,2  to  assignments  of  judgments,3  of  causes  of  action,4  or  of  other  rights 
or  claims.5 

Conveyance  by  Client  to  Attorney  in  Fraud  of  Creditors. — Even  where  the  conveyance 

by  the  client  to  his  attorney  is  for  the  declared  purpose  of  hindering  and 
delaying  the  creditors  of  the  client,  it  cannot  be  sustained  as  against  him  by 
the  attorney  or  his  assignee  with  notice;  the  parties  are  not  regarded  as  being 
in  pari  delicto,  and  equity  will  refuse  to  sustain  such  a  conveyance.6 


an  attorney  at  law,  who  advised  the  course 
for  the  purpose  of  enabling  them  to  redeem. 
G.  and  S.  as  judgment  creditors  then  redeemed 
the  land  from  the  original  sale.  S.  afterwards 
purchased  the  interest  of  G.,  and  obtained  a 
sheriff's  deed,  but  refused  to  permit  the  debtor 
to  redeem  from  him.  The  court  held  that 
upon  a  bill  filed  for  the  purpose  it  would  en- 
force the  right  of  complainant,  the  judgment 
debtor,  to  redeem ;  that  G.  having  induced 
the  complainant,  by  promise  of  assisting  him 
to  redeem,  to  forego  his  statutory  right,  and 
to  enable  G.  to  acquire  title,  could  not  be  al- 
lowed afterwards  to  disappoint  the  expecta- 
tion he  had  created  that  the  redemption 
would  be  for  complainant's  benefit;  that  S., 
who  had  participated  in  the  redemption  and 
finally  obtained  the  title,  could  not  claim  any 
better  right  than  G. ;  for  although  he  made  no 
promise  of  aid  in  respect  to  a  redemption  by 
a  judgment  creditor,  he  advised  the  debtor, 
when  consulted  by  him  on  the  subject,  not  to 
redeem  as  a  judgment  debtor,  but  to  make 
redemption  after  the  twelve  months  in  the 
other  mode;  and  his  relation  of  attorney,  in 
that  advice,  to  the  transaction  disabled  him 
from  holding  the  land  as  against  his  client. 

1.  An  Assignment  of  a  Mortgage  by  a  Client  to 
His  Attorney  is  presumptively  void.  Merry- 
man  v.  Euler,  59  Md.  588,  43  Am.  Rep.  564. 
In  such  cases  the  attorney  owes  it  to  his  client 
to  draft  all  the  papers  pertaining  to  the  trans- 
action with  such  care  and  skill  that  they  shall 
express  the  real  understanding  of  the  parties 
and  fix  their  rights.  Payne  v.  Avery,  21  Mich. 
524- 

Client's  Rights  Enforced  against  Assignee  of 
Attorney  Who  had  Obtained  Assignment  from 
Client. — A  solicitor,  having  improperly  ob- 
tained from  his  client  an  assignment  of  a  bond 
and  mortgage,  assigned  them  to  a  third  person 
without  notice  of  the  inequitable  character  of 
the  former  assignment,  for  a  valuable  consid- 
eration. It  was  held  that  the  legal  title,  as 
well  as  the  prior  equity,  being  in  the  client, 
he  was  entitled  to  have  the  bond  and  mort- 
gage restored  to  him  by  the  second  assignee. 
Poillon  v.  Martin,  1  Sandf.  Ch.  (N.  Y.)  569. 

2.  Lane  v.  Black,  21  W.  Va.  617;  Valentine 
v.  Stewart,  15  Cal.  387;  Rogers  v.  Marshall, 
3  McCrary  (U.  S.)  76. 

3.  Such  an  assignment  may  be  valid,  how- 
ever.   See  Morrison  v.  Smith,  130  111.  304: 

4.  Assignment  to  Attorney  of  Cause  of  Action. 
— See  Coffey  v.  Quint,  92  Cal.  475.  Thus  in 
Dunn  v.  Record,  63  Me.  17,  where  the  attor- 
ney, on  having  an  "  inkling"  that  exceptions 
to  a  verdict  of  one  thousand  eight  hundred 
dollars  in  favor  of  his  client  for  personal  in- 
juries against  a  railroad  company  were  over- 


ruled, took  an  assignment  of  the  claim  for 
three  hundred  dollars,  without  giving  a  full 
statement  of  the  account  for  assistant  counsel, 
the  assignment  was  set  aside. 

5.  Attorney  Buying  Claim  Intrusted  to  Him 
for  Collection. — If  an  attorney  employed  to 
collect  a  claim  buys  it  from  his  client,  the  sale 
is  voidable  at  the  instance  of  the  client  with- 
out regard  to  the  question  of  adequacy  of 
consideration,  or  of  false  representations  made 
by  way  of  inducement  to  the  sale.  Lane  v. 
Black,  21  W.  Va.  617. 

If  an  attorney,  having  a  demand  intrusted 
to  him  for  collection,  fraudulently  deceives 
his  client  in  reference  to  the  responsibility  of 
the  debtor  and  the  value  of  the  demand,  and 
thereby  prevails  upon  the  client  to  sell  to  him 
the  demand  for  less  than  the  amount  due  upon 
it,  and  the  attorney  subsequently  collects  the 
whole  amount  of  it,  he  will  not  be  liable  to 
refund  to  the  debtor  the  amount  received  by 
him  above  the  amount  paid  hf  him  to  his 
client,  but  he  will  be  liable  to  his  client  there- 
for.   Marshall  v.  Joy,  17  Vt.  546. 

An  Attorney  cannot  Purchase  from  His  Client 
the  Subject-matter  of  Litigation  in  which  he  is 
employed  and  acting,  if,  as  a  part  of  his  nego- 
tiations for  the  purchase,  he  advises  his  client 
as  to  the  probable  outcome  of  the  litigation 
and  its  effect  upon  the  value  of  the  property 
he  is  seeking  to  purchase.  Rogers  v.  Mar- 
shall, 3  McCrary  (U.  S.)  76. 

6.  Conveyances  for  Collusive  Purposes. — Good- 
enough  v.  Spencer,  15  Abb.  Pr.  N.  S.  (N.Y. 
Supreme  Ct.)  248,  46  How.  Pr.  (N.  Y.)  347. 

In  Ford  v.  Harrington,  16  N.  Y.  285,  an 
attorney,  on  application  of  a  client  to  know 
whether  his  equitable  interest  in  certain  land 
could  be  reached  by  his  creditor,  procured 
from  his  client  an  assignment  of  such  interest 
to  himself  for  an  inadequate  consideration, 
promising  to  reconvey  after  an  arrangement 
should  have  been  made  with  the  creditor. 
After  the  conveyance,  the  attorney  claimed  to 
hold  absolutely  against  the  client.  It  was 
held  that  although  the  object  of  the  assign- 
ment was  to  perpetrate  a  fraud  on  the  creditor, 
yet  on  account  of  the  relations  existing  be- 
tween attorney  and  client,  the  attorney  must 
be  compelled  to  restore  what  he  had  required 
under  the  assignment  on  being  repaid  what 
he  had  disbursed. 

The  same  principle  was  applied  in  Place  v. 
Hayward,  117  N.  Y.  487. 

It  seems,  however,  that  an  innocent  pur- 
chaser for  value  from  the  attorney  will  be 
protected.  Goodenough  v.  Spencer,  46  How. 
Pr.  (N.  Y.  Supreme  Ct.)  347. 

See  the  title  Fraudulent  Sales  and 
Conveyances. 
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Such  Assignments  Not  Necessarily  Invalid. — Such  assignments,  however,  are  not 
necessarily  invalid ;  the  presumption  against  them  may  be  overcome  by 
proof,  either  that  the  transaction  was  made  in  good  faith  and  with  a  full 
understanding  of  all  the  facts  by  the  client,1  or  that  the  relation  of  attorney, 
though  once  existing  between  the  parties,  was  entirely  at  an  end  when  the 
transaction  was  made,  or  was  of  such  a  nature  as  to  preclude  the  presumption 
of  undue  influence  or  imposition ; 2  or  upon  showing  that  the  property 
assigned  was  in  payment  of  a  reasonable  fee  for  services  rendered.3 

Client  must  Object  within  Reasonable  Time. — The  client's  right  to  object  to  any 
contract  or  agreement  entered  into  by  him  with  his  attorney,  whereby  he 
conveys  to  the  latter  property  largely  in  excess  of  the  fair  value  of  his 
services,  may  be  and  is  waived  by  his  long  acquiescence  therein;  in  this 
connection,  as  in  all  others,  parties  alleging  fraud  as  a  ground  for  relief  must 
act  promptly.4 


1.  Good  Faith  and  Full  Knowledge  Validate 
Transaction. — Cousins  v.  Partridge,  79  Cal. 
225;  Wharton  v.  Hammond,  20  Fla.  934; 
Laclede  Bank  v.  Keeler,  109  111.  385;  Mitchell 
v.  Colby  (Iowa  1895),  63  N.  W.  "Rep.  769; 
Yeamans  v.  James,  27  Kan.  195;  Roman  v. 
Mali,  42  Md.  513;  Porter  v.  Parmly,  39  N.  Y. 
Super.  Ct.  219;  Newberg  v.  Schwab,  49  N.  Y. 
Super.  Ct.  232.  See  also  Learned  v.  Haley, 
34  Cal.  608 ;  Wilson  v.  Cantrell,  40  S.  Car.  114. 

In  Cases  of  Disputed  Facts  as  to  the  transac- 
tion, the  court  may,  in  equity  suits,  try  the 
question  of  fact  either  by  affidavits  and  dep- 
ositions or  by  reference.  Porter  v.  Parmly, 
39  N.  Y.  Super.  Ct.  219. 

In  Yeamans  v.  James,  27  Kan.  195,  an  attor- 
ney, employed  by  one  to  litigate  or  compromise 
his  rights  to  certain  real  estate,  subsequent- 
ly purchased  the  land  in  question  from  his 
client  through  an  agent  who  acted  bona  fide 
but  without  disclosing  his  principal,  and  paid 
a  fair  price  therefor,  taking  no  advantage  of 
his  relation.  The  court  held  that  the  pur- 
chase was  valid,  though  the  attorney  was  put 
to  proof  of  showing  the  good  faith  of  the 
dealing. 

An  assignment  of  a  judgment  by  the  owner, 
a  woman  unaccustomed  to  business,  to  her 
attorney,  is  valid  where  it  appears  that  before 
buying  he  advised  her  not  to  sell  it  to  him, 
and  tried  also  to  secure  a  purchaser  for  her. 
In  such  a  case  the  presumption  of  undue 
advantage  is  rebutted,  particularly  as  it  ap- 
peared that  the  price  was  the  best  obtainable. 
Morrison  v.  Smith,  130  111.  304.  See  also 
Davis  v.  Stith  (Ky.  1889),  11  S.  W.  Rep.  810, 
where  a  sale  by  a  client  to  his  attorney  and  to 
his  brother  of  certain  land  about  to  be  sold 
under  execution  was  upheld,  though  they 
afterwards  sold  the  land  at  a  profit  by  divid- 
ing it  up  into  lots,  it  appearing  that  the  price 
was  a  fair  one,  and  that  there  was  no  oppres- 
sion. See  also  Baker  v.  Davenport  First  Nat. 
Bank,  77  Iowa  615. 

A  Sale  in  Admiralty  Proceedings  to  the  Proc- 
tor of  the  libelant  having  been  made,  the  fact 
that  it  was  for  less  than  the  value  of  the  prop- 
erty is  not  sufficient  to  require  that  it  be  set 
aside  on  the  libelant's  application.  The  Ruby, 
38  Fed.  Rep.  622. 

2.  See  supra,  this  section,  To  Whom  Rule 
Applies.  See  also  Learned  v.  Haley,  34  Cal. 
608. 


Where  Relation  of  Attorney  does  Not  Influence 
Action,  Party  cannot  Set  Aside  Transaction. — 

In  Alwood  v.  Mansfield,  59  111.  496,  a  brother 
and  two  sisters  held  a  right  to  redeem  lands, 
and  the  brother  agreed  with  another  person 
to  sell  to  him  a  part  of  the  lands  as  a  means 
of  raising  money  to  redeem  the  whole.  The 
purchaser  suggested,  as  a  means  of  execut- 
ing the  transaction,  that  the  brother  and  the 
two  sisters  should  convey  to  the  solicitor  who 
obtained  for  them  the  decree  giving  the  right 
to  redeem,  and  that  the  solicitor  should  con- 
vey to  the  purchaser,  which  was  done.  On  a 
bill  in  chancery  to  set  aside  the  transaction, 
it  was  held  that  under  all  the  circumstances  the 
brother  could  not  impeach  the  transaction  on 
the  ground  of  the  confidential  relation  between 
himself  and  the  solicitor,  because  his  action 
had  not,  in  fact,  been  swayed  by  that  relation, 
but  he  had  negotiated  directly  with  the  pur- 
chaser; but  the  sisters,  who  appeared  to  have 
executed  the  deed  in  reliance  upon  represen- 
tations on  the  part  of  the  solicitor,  and  upon 
their  confidence  in  him  as  their  solicitor  in 
the  cause,  were  entitled  to  a  decree  charging 
the  purchaser  as  trustee  for  them  to  the 
extent  of  their  interest  in  the  lands. 

3.  Taking  Assignment  for  Fees. — Thus  an  at- 
torney may  take  a  note  and  mortgage  from  his 
client  for  services ;  there  is  no  presumption 
that  such  a  transaction  is  unfair.  Wharton  v. 
Hammond,  20  Fla.  934.  So  also  an  attorney 
who  has  obtained  a  judgment  in  a  replevin 
suit  brought  by  his  client,  and  who  has  a  lien 
on  the  judgment  for  fees,  may  take  an  assign- 
ment thereof,  and  sue  on  the  replevin  bond  in 
his  own  name.  Newberg  v.  Schwab,  49  N.  Y. 
Super.  Ct.  232. 

But  even  in  such  cases,  where  an  attorney 
deals  with  his  client  for  further  professional 
services,  and  the  contract  is  reduced  to  writ- 
ing, he  is  bound  to  show,  when  lie  seeks  to 
enforce  it,  that  the  latter  fully  understood  its 
meaning  and  effect,  and  that  each  understood 
it  in  the  same  sense;  otherwise,  it  cannot  be 
enforced.  Planters'  Bank  v.  Hornberger,  4 
Coldw.  (Tenn.)  573. 

4.  Client's  Rights  Lost  by  Delay. — In  Elmore  v. 
Johnson,  143  111.  513,  the  court,  by  Magruder,  J., 
said  :  "  Where  bills  are  filed  to  set  aside  con- 
tracts or  deeds  between  parties  standing  in  a 
confidential  relation  to  each  other,  the  defense 
of  laches  is  not  usually  regarded  with  favor. 
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4.  Gifts. — The  Presumption  against  Fair  Dealing,  where  an  attorney  receives 
anything  from  his  client  by  assignment  or  transfer,  over  and  above  his 
reasonable  compensation,  applies  with  especial  force  to  gifts  or  gratuities 
passing  from  the  client  to  his  attorney.1 

The  Presumption  may  be  Overcome  by  evidence  of  the  propriety  and  good  faith 
of  the  transaction,2  though  some  of  the  authorities  hold  that  such  gifts  are 
absolutely  void,  and  may  be  set  aside  on  application  of  the  client,  and  that 
the  attorney,  even  though  good  faith  be  proven,  can  only  retain  the  property 
given  as  a  security  for  his  reasonable  fees.3 

5.  Purchasing  Adversely  to  Client — a.  At  Judicial  Sale. — An  attorney  has 
no  implied  authority  to  purchase  for  his  client  land  or  other  property  sold 
at  execution  sale  under  his  client's  judgment,4  but  if  he  purchases  for  himself 
he  docs  so  adversely  to  his  client's  interest,  and  the  latter  may  hold  him  as 
trustee  for  his  benefit,  and  insist  upon  a  conveyance  of  the  property  to  himself 
upon  refunding  the  attorney  the  money  actually  expended  by  him.  Public 
policy  demands  that  there  should  be  no  temptation  on  the  part  of  any  one 
occupying  the  important  relation  of  attorney  to  make  private  gain  out  of 
the  subject-matter  of  his  professional  employment.5 


It  has  been  said  that  '  length  of  time  weighs 
less  in  such  a  case  than  in  any  other,'  and 
that  it  is  '  extremely  difficult  for  a  confidential 
agent  to  set  up  an  available  defense  grounded 
on  the  laches  of  his  employer.'  Wood  v. 
Downes,  18  Ves.  Jr.  130,  note  1.  But  even 
in  cases  where  it  has  been  held  that  such  con- 
tracts and  sales,  without  reference  to  their 
fairness  or  honesty,  will  be  set  aside  upon  the 
application  of  the  party  in  interest,  it  has  at 
the  same  time  been  held  that  such  application 
must  be  made  within  a  reasonable  time  to  be 
judged  of  by  the  court  under  all  the  circum- 
stances of  the  case.  Hawley  v.  Cramer,  4  Cow. 
N.  Y.)  717;  Smith  v.  Thompson,  7  B.  Mon. 
(Ky.)  310 ;  Williams  v.  Reed,  3  Mason  (U.  S.) 
405.  What  is  a  '  reasonable  time'  cannot  well 
be  defined,  but  must  be  left  in  large  meas- 
ure to  the  determination  of  the  court  in  view 
of  the  facts  presented."  See  also  Sutherland 
v.  Reeve,  151  111.  384.  Compare  Manning  t. 
Hayden,  5  Sawy.  (U.  S.)  360. 

1.  Gift  by  Client  to  Attorney — Whipple  v. 
Barton,  63  N.  H.  613;  Nesbit  v.  Lockman,  34 
N.  Y.  167;  Berrien  v.  McLane,  Hoffm.  Ch. 
(N.  Y.)  421;  Planters'  Bank  v.  Hornberger,  4 
Coldw.  (Tenn.)  567;  Oldham  v.  Hand,  2  Ves. 
259 ;  Walmesley  v.  Booth,  2  Atk.  29.  See  also 
Brock  v.  Barnes,  40  Barb.  (N.  Y.)  521. 

In  O'Brien  v.  Lewis,  9  Jur.  N.  S.  528,  n  W. 
R.  318,  8  L.  T.  N.  S.  179,  it  is  held  that  a  gift 
from  a  client  to  his  solicitor  is  contrary  to 
public  policy  and  therefore  void. 

2.  View  that  Such  Gifts  may  Be  Valid. — Nesbit 
v.  Lockman,  34  N.  Y.  167;  Montesquieu  v. 
Sandys,  18  Ves.  Jr.  313;  Hatch  v.  Hatch,  9 
Ves.  Jr.  292;  Harris  v.  Tremenheere,  15  Ves. 
J>-  34- 

But  to  sustain  such  a  gift,  the  burden  is 
upon  the  attorney  to  show  not  only  that  it  was 
voluntary,  but  also  that  it  was  made  with  full 
knowledge  of  all  material  facts  known  to  him, 
and  without  undue  influence.  Whipple  v. 
Barton,  63  N.  H.  613. 

3.  View  that  Such  Gifts  Void. — Berrien  v. 
McLane,  Hoffm.  Ch.  (N.  Y.)  421;  Planters' 
Bank  v.  Hornberger,  4  Coldw.  (Tenn.)  567. 


In  Middleton  v.  Welles,  4  Bro.  P.  C.  245,  it 
was  held  that  "it  is  an  established  ruie  in 
courts  of  equity  that  no  gift  or  gratuity  to  an 
attorney,  beyond  his  fair  professional  de- 
mands, made  during  the  time  that  he  con- 
tinues to  conduct  or  manage  the  affairs  of  the 
donor,  and  more  especially  if  such  gift  or 
gratuity  arises  immediately  out  of  the  subject 
then  under  the  attorney's  management,  will 
be  sustained." 

In  Planters'  Bank  v.  Hornberger,  4  Coldw. 
(Tenn.)  567,  the  court,  by  East,  Sp.  J.,  after 
approving  the  foregoing  quotation,  went  on  to 
say:  "  In  1  Cox  112,  it  was  held  that  in  such 
a  case  [/.  <?.,  of  gift]  proof  of  actual  fraud  was 
not  necessary.  Any  gift  to  an  attorney  by  a 
client  during  the  pendency  of  the  litigation 
will  be  set  aside.  Oldham  v.  Hand,  2  Yes. 
259;  Montesquieu  v.  Sandys,  18  Ves.  Jr.  302. 
*  *  *  Independent  of  fraud,  an  attorney  shall 
not  take  a  gift  from  his  client  while  the  rela- 
tion exists.  Wright  v.  Proud,  13  Ves.  Jr.  138." 

4.  See  infra,  this  title,  General  Authority 
of  Attorneys. 

5.  Attorney  Purchasing  at  Judicial  Sale  may 
be  Treated  as  Trustee  for  Client — United  States. 
— Stockton  v.  Ford,  n  How.  (U.  S.)  232;  Pa- 
cific R.  Co.  v.  Ketchum,  101  U.  S.  289;  Doster 
v.  Scully,  27  Fed.  Rep.  782 ;  Manning  -•.  Hay- 
den, 5  Sawy.  (U.  S.)  360;  Byers  v.  Surget,  19 
How.  (U.  S.)  303. 

Alabama. — Pearce  v.  Gamble,  72  Ala.  341. 

Arkansas. — Wright  v.  Walker,  30  Ark.  44, 
purchase  at  tax  sale. 

Colorado. — Owers  v.  Olathe  Silver  Min.Co. 
(Colo.  App.  1895),  39  Pac.  Rep.  980. 

Georgia. — Crayton  v.  Spullock,  87  Ga.326. 

Illinois. — Moore  v.  Bracken,  27  111.  23. 

Iowa. — Harper  v.  Perry,  28  Iowa  57. 

Kansas. — Cunningham     Jones,  37  Kan.  477. 

Kentucky. — Smith  v.  Thompson,  7  B.  Mon. 
(Ky.)  309;  Forman  v.  Hunt,  3  Dana  (Ky.) 
617;  Scott  -■.  Wickliffe,  1  B.  Mon.  (Ky.)  353. 

Michigan. — Taylor  v.  Young,  56 Mich.  2S5. 

Mississippi . — Johnson  v.  Outlaw,  56  Miss. 
541;  Sullivan  v.  Walker  (Miss.  1892),  12  So. 
Rep.  250. 
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Rule  Extends  to  Tax  Sales  and  Others  of  Similar  Character. — The  general  rule  embraces 
purchases  at  tax  sales  as  well  as  at  other  judicial  sales,1  and  comprehends 
also  purchases  of  the  same  character  though  not  made  at  a  judicial  sale.2 


Missouri . — Warren  v.  Hawkins,  49  Mo.  137  ; 
Ward  v.  Brown,  87  Mo.  468;  Edwards  v. 
Gottschalk,  25  Mo.  App.  549;  Wilber  v.  Rob- 
inson, 29  Mo.  App.  157. 

JVcw  Tork. — Howell  v.  Baker,  4  Johns.  Ch. 
(N.  Y.)  118;  Giddings  v.  Eastman,  5  Paige 
(N.  Y.)  561;  Hawley  v.  Cramer,  4  Cow.  (N. 
Y.)  717 ;  Matter  of  Friedman,  27  Hun  (N.Y.) 
301 ;  Case  v.  Carroll,  35  N.  Y.  385. 

North  Carolina. — Gooch  v.  Peebles,  105 
N.  Car.  411. 

Pennsylvania.  —  Leisenring  v.  Black,  5 
Watts  (Pa.)  303,  30  Am.  Dec.  322;  Devinney 
v.  Norris,  8  Watts  (Pa.)  314;  Downey  v.  Ger- 
rard,  3  Grant's  Cas.  (Pa.)  64;  Barrett  v.  Bam- 
ber,  9  Phila.  (Pa.)  202. 

Vermont. — Wheeler  v.  Willard,  44  Vt.  640. 

Wisconsin. — hi  re  Taylor  Orphan  Asylum, 
36  Wis.  534. 

"  The  law  will  not  stop  to  inquire  into  mo- 
tives and  intentions,  nor  to  calculate  whether, 
in  fact,  a  profit  has  been  made ;  but  whenever 
advised  that  the  attorney  holds,  as  his  own, 
property  in  relation  to  which  he  had  been  in- 
trusted with  guarding  the  interests  of  his 
client,  it  will  compel  him  to  hold  as  trustee 
and  not  as  owner."  Johnson  v.  Outlaw,  56 
Miss.  546. 

The  rule  is  well  established,  and  founded  on 
sound  policy  and  clear  principles  of  equity, 
that  the  client  has  the  right  to  treat  all  acts  of 
his  solicitor  touching  his  interest  as  done  for 
his  benefit.    Wheeler  v.  Willard,  44  Vt.  640. 

An  attorney,  in  bidding  off  devised  property 
on  behalf  of  the  executors,  holds  the  title  in 
trust,  and  cannot,  even  with  their  consent, 
hold  it  by  himself.  In  re  Taylor  Orphan  Asy- 
lum, 36  Wis.  534. 

As  to  when  the  relation  of  attorney  and 
client  exists  so  far  as  to  invalidate  a  purchase 
by  an  attorney  of  his  former  client's  land  at  a 
tax  sale,  see  Sullivan  v.  Walker  (Miss.  1892), 
12  So.  Rep.  250. 

A  purchase  by  a  solicitor  of  his  client's 
property  at  execution  sale,  for  the  benefit  of 
holders  of  bonds  secured  by  mortgages  on 
such  property,  is  not  invalid.  Pacific  R.  Co. 
v.  Ketchum,  101  U.  S.  289. 

Attorney  Holding  Several  Judgments. — Where 
an  attorney  controls  for  several  clients  two  or 
more  judgments,  he  may  have  the  debtor's 
property  sold  under  the  senior  judgment,  and 
may  purchase  it  for  his  clients;  but  if  he  pur- 
chases for  himself,  the  law  regards  him  as 
holding  the  legal  title  in  trust  for  his  clients, 
and  not  as  owner  of  the  property,  and  any  of 
such  clients  may  claim  the  property,  and,  by 
refunding  the  money  paid  out  by  the  attorney, 
will  become  entitled  to  the  benefit  of  the  pur- 
chase. Johnson  v.  Outlaw,  56  Miss.  541.  In 
such  a  case  the  attorney  cannot  become  the 
purchaser  of  property  sold  under  the  execution 
for  the  benefit  of  only  a  portion  of  his  clients, 
and  against  the  interest  and  without  the  con- 
sent of  the  others.  Hawley  v.  Cramer,  4 
Cow.  (N.  Y.)  717.    Nor  can  he  purchase  the 


property  for  a  less  sum  than  the  whole 
amount  of  the  executions.  Leisenring  v. 
Black,  5  Watts  (Pa.)  303,  30  Am.  Dec.  322. 
But  this  last  proposition  is  questionable.  See 
Johnson  v.  Outlaw,  56  Miss.  546. 

Record  as  Notice  of  Such  Trust. — The  record 
showing  the  fact  of  a  purchase  by  the  at- 
torney of  the  plaintiff  in  a  judgment  of  prop- 
erty sold  thereunder,  for  a  price  less  than  its 
amount,  is  constructive  notice  to  a  purchaser 
from  the  attorney  of  the  implied  trust  in 
favor  of  the  client,  and  fixes  upon  such  pur- 
chaser the  same  trust.  Barrett  v.  Bamber,  9 
Phila.  (Pa.)  202.  See  this  case  also  as  to  the 
statute  of  limitations  in  such  a  case. 

A  different  rule  must  prevail,  however, 
where  the  purchaser  from  the  attorney  was 
without  any  notice,  the  sale  not  being  of  rec- 
ord.   Lewis  v.  Broun,  36  W.  Va.  1. 

The  client  may  elect  to  treat  the  attorney's 
purchase  as  for  his  benefit,  but  he  is  not  bound 
to  do  so.  See  Smith  v.  Thompson,  7  B.  Mod. 
(Ky.)  305. 

Purchasing  Executions  against  Client. — An  at- 
torney purchasing  executions  against  a  debtor 
who  has  consulted  him  in  relation  to  such  pur- 
chase for  himself,  at  a  discount  for  his  own 
benefit,  is  entitled  only  to  the  amount  paid  for 
them,  and  to  no  compensation  for  his  services. 
Larey  v.  Baker,  86  Ga.  468. 

Agreement  that  Attorney  shall  Purchase  and 
Hold  for  Expenditures  and  Fees. — Where  there 
is  an  express  agreement  that  the  attorney  shall 
purchase  lands  at  the  sale  and  hold  them  as 
security  until  his  expenses  and  fees  are  paid, 
the  attorney  cannot,  by  notice  to  his  client, 
terminate  the  trust  relation  so  as  to  hold  for 
his  own  benefit ;  a  superior  title  acquired  by 
him  after  such  notice  inures  to  the  benefit  of 
his  client,  subject  to  the  attorney's  lien  for 
expenditures,  and  when  that  is  satisfied  the 
client  is  entitled  to  an  accounting  and  a  recon- 
veyance of  the  entire  title.  Edwards  v.  Gotts- 
chalk, 25  Mo.  App.  549. 

1.  Includes  Tax  Sales. — Wright-'.  Walker,  30 
Ark.  44;  Cunningham  v.  Jones,  37  Kan.  477; 
Eoff  v.  Irvine,  108  Mo.  378;  Sullivan  -•. 
Walker  (Miss.  1892),  12  So.  Rep.  250.  Corn- 
fare  Wilson  v.  Cantrell,  40  S.  Car.  114.  See 
the  title  Tax  Sales. 

In  Lynn  v.  Morse,  76  Iowa  665,  attorneys 
employed  to  foreclose  a  mortgage,  in  trans- 
mitting the  sheriff's  deed  to  their  client,  who 
purchased  at  the  sale,  informed  him  of  the 
amount  of  the  taxes  due  for  that  year  on  the 
land,  and  received  a  draft  for  the  amount,  but 
did  not  inform  him  of  an  outstanding  certifi- 
cate of  sale  for  previous  taxes  of  which  they 
were  aware.  This  certificate  was  afterwards 
assigned  to  one  of  them.  The  court  held  that 
even  if  not  originally  charged  with  the  duty 
of  disclosing  the  condition  of  the  land,  they 
had  assumed  it,  and  could  claim  no  benefit 
from  their  tax  deed. 

2.  Recorded  Judgment  Sold  on  Execution 
against  Judgment  Creditor  and  Purchased  by  His 
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Plaintiff's  Attorney  Purchasing  at  Execution  Sale  Held  Trustee  for  Judgment  Debtor. — Under 

some  circumstances,  the  plaintiff  \s  attorney  purchasing  at  an  execution  sale 
may  be  held  as  trustee,  not  only  for  the  benefit  of  his  own  client,  but  also 
for  that  of  the  execution  debtor.1 

when  Purchase  by  Attorney  Valid. — As  in  other  cases  in  this  connection,  however, 
the  rule  is  not  inexorable,  and  such  a  purchase  may  be  valid  where  made  in 
good  faith,  and  not  to  the  detriment  of  the  client.2 

Diligence  Required  of  Client. — The  client's  right  to  claim  the  benefit  of  any 
purchase  by  his  attorney  must  be  exercised  within  a  reasonable  time;  it  is 
impliedly  waived  unless  so  exercised,  particularly  where  the  delay  will  affect 
the  rights  of  innocent  third  parties.3 

b.  In  Other  Cases. — The  client  has  the  right  to  treat  all  acts  of  his 
attorney  concerning  his  interests  intrusted  to  him  as  done  for  his  benefit ; 
equity  and  public  policy  are  opposed  to  an  attorney's  deriving  any  advantage 
in  relation  to  the  subject-matter  involved  which  is  obtained  at  the  expense  of 
the  client.4 


Attorney. — Thus  where  a  judgment,  recovered 
and  recorded,  and  thereby  made  a  lien  on  the 
judgment  debtor's  real  estate,  under  the  laws 
of  Louisiana,  is  seized  and  sold  on  execution 
against  the  judgment  creditor,  and  purchased 
by  the  attorney  who  brought  the  suit  in  which 
the  judgment  was  originally  recovered,  such 
attorney  holds  it  in  equity  in  trust  for  the 
benefit  of  his  client,  the  judgment  creditor. 
Stockton  v.  Ford,  n  How.  (U.  S.)  232.  The 
court,  by  Nelson,  J.,  said:  "  It  is  true  this  is 
not  the  case  of  an  attorney  purchasing  prop- 
erty under  an  execution  which  he  has  issued 
on  a  judgment,  the  usual  case  in  which  a 
court  of  equity  has  interfered  and  declared 
the  purchase  to  have  been  made  in  trust  for 
the  client.  But  the  principle  is  the  same. 
He  had  the  charge  of  the  judgment,  and  was 
intrusted  with  the  management  of  it  for  the 
purpose  of  collection,  and  can  be  allowed  to 
do  no  act,  in  the  absence  of  the  client  and 
without  his  consent  concerning  it,  by  which 
he  may  derive  an  advantage  at  the  expense  of 
the  client." 

1.  Trustee  for  Execution  Debtor. — In  Howell 
v.  Baker,  4  Johns.  Ch.  (N.  Y.)  118,  the  plain- 
tiff's attorney  bought  in  the  farm  of  the  de- 
fendant for  a  grossly  inadequate  price,  at  a  sale 
on  execution,  held  on  a  very  stormy  day,  when 
no  other  persons  were  present  to  bid.  It  was 
held  that  under  the  circumstances  the  purchase 
was  to  be  considered  in  trust  for  the  respec- 
tive interests  of  the  parties;  and  the  debtor, 
on  a  bill  filed  by  him  for  that  purpose,  was 
allowed  to  redeem  the  estate  on  paying  the 
balance  due  on  the  execution  and  the  pur- 
chase money  with  interest. 

Various  notes  payable  to  A  were  assigned 
to  an  attorney  as  collateral  security  for  de- 
mands then  in  the  latter's  hands  for  collec- 
tion, with  power  to  collect  said  notes  and 
apply  the  proceeds  in  satisfaction  of  said  de- 
mands. It  was  held  that  the  attorney  became 
a  trustee  for  both  debtor  and  creditor,  and 
might  in  equity  be  compelled  to  account  to 
the  administrators  of  A.  Scott  v.  Wickliffe, 
1  B.  Mon.  (Ky.)  353. 

2.  Rule  against  Purchase  by  Attorney  Not  In- 
exorable.— See  Hyams  v.  Herndon,36  La.  Ann. 
879;  Herr  v.  Payson  (111.   1895),  41  N-  E- 
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Rep.  732 ;  Page  v.  Stubbs,  39  Iowa  537 ;  Rog- 
ers v.  Gaston,  43  Minn.  189.  See  also  supra, 
this  section,  The  General  Doctrine,  para- 
graph When  Transactions  between  Attorney 
and  Client  -will  be  Sustained. 

The  purchase,  by  a  solicitor  of  a  railroad 
company,  of  its  property  at  a  judicial  sale 
made  pursuant  to  a  decree  in  a  foreclosure 
suit,  is  not  of  itself  necessarily  invalid.  It 
will,  however,  be  closely  scrutinized,  but  until 
impeached  must  stand.  Pacific  R.  Co.  v. 
Ketchum,  101  U.  S.  289.  So  an  attorney  em- 
ployed to  save  lands  from  condemnation  on 
execution  may,  nevertheless,  purchase  the 
land  when  sold  by  the  sheriff.  Devinney  v. 
Norris,  8  Watts  (Pa.)  314. 

In  Rogers  v.  Gaston,  43  Minn.  189,  an  at- 
torney employed  to  foreclose  a  mortgage, 
upon  examining  the  title,  discovered  that 
the  mortgagor  owned  an  undivided  half  in- 
terest in  the  premises.  He  notified  the  agent 
of  his  client,  through  whom  he  was  employed, 
of  the  state  of  the  title,  and,  under  his  in- 
structions, bid  off  the  premises  at  one-half  of 
their  supposed  value,  and  for  two  years  after 
his  relations  as  attorney  closed  the  mortga- 
gee had  not  purchased  the  outstanding  inter- 
est or  proposed  to  do  so.  It  was  held  that  it 
was  no  abuse  of  his  privilege  for  the  attorney 
then  to  purchase  the  outstanding  interest  for 
himself;  that  the  court  would  not,  on  the 
ground  of  his  former  relations  with  the  mort- 
gagee, declare  him  a  trustee  of  the  land  for  the 
latter. 

3.  Client's  Right  Lost  by  Delay. — Marsh  v. 
Whitmore,  21  Wall.  (U.  S.)  178;  Johnson  -•. 
Outlaw,  56  Miss.  547 ;  Ward  v.  Brown,  87 
Mo.  468;  Wilber  v.  Robinson,  29  Mo.  App. 
157;  Lewis  v.  Broun,  36  W.  Va.  1 ;  Elmore  v, 
Johnson,  143  111.  513;  Herr  v.  Payson  (111. 
1895),  41  N.  E.  Rep.  732.  Compare  Suther- 
land v.  Reeve,  151  111.  384. 

4.  Illustrations — Acts  of  Attorney  Held  to  Be 
for  Client's  Benefit. — Wheeler  v.  Willard,  44 
Vt.  640;  Cunningham  v.  Jones,  37  Kan.  477. 

In  Taylor  v.  Barker,  30  S.  Car.  238,  a  party, 
having  sold  certain  machinery  and  taken  notes 
in  payment,  the  notes  stipulating  that  the 
property  should  remain  his  until  the  notes 
were  fully  paid,  delivered  the  notes  to  his 
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Attorney  Purchasing  Litigated  Property  as  a  Result  of  Special  Information  Obtained  as  Attorney. 
— It  results  that  in  all  cases  where  the  attorney  purchases  property  involved  in 
the  litigation,  or  any  other  property  connected  therewith,  obtaining  it  under 
a  special  advantage  in  consequence  of  knowledge  or  information  acquired 
through  his  client,  or  in  the  conduct  of  the  case,  his  client  may  elect  to  treat 
him  as  a  trustee  for  his  benefit,  and  compel  him  to  account  for  all  profits,  or 
to  convey  to  him  the  property,  subject  only  to  a  lien  for  his  services  and 
expenditures.1 

Attorney  Using  Knowledge  Acquired  through  Professional  Relation. — An  attorney  cannot 
make  use  of  any  knowledge  acquired  by  him  through  his  professional  relations 
with  his  client,  so  as  to  promote  his  own  advantage,  but  in  every  such  case 
will  be  conclusively  presumed  to  be  acting  for  his  client's  benefit.2 


attorney  for  collection.  The  latter  afterwards 
took  a  mortgage  on  the  machinery  to  secure 
an  indebtedness  to  himself,  this  mortgage  be- 
ing recorded  before  that  of  his  client.  It  was 
held  that  he  could  not  subordinate  his  client's 
interests  to  his  own,  and  could  not  claim  any 
security  in  the  mortgaged  property  until  after 
the  satisfaction  of  his  client's  claim. 

An  attorney  for  the  assignee  of  an  insolvent 
debtor  cannot  be  allowed  to  make  a  profit  by 
borrowing  the  trust  fund  from  the  assignee 
and  using  it  to  speculate  in  claims  against  the 
estate,  nor  by  similar  speculation  with  his  own 
funds.  Manhattan  Cloak,  etc.,  Co.  v.  Dodge, 
120  Ind.  i. 

An  attorney  for  a  party  who,  while  still  of 
record  as  such,  secretly  buys  a  claim  against 
his  client  from  a  creditor,  will  be  held  to  have 
purchased  for  his  client's  benefit.  Sutherland 
V.  Reeve,  151  111.  384. 

1.  Property  Involved  In  Litigation  Purchased 
by  Attorney  Impressed  with  Trust — England. — 
Hall  v.  Hallet,  1  Cox  Ch.  134;  Exp.  Hughes, 
6  Ves.  Jr.  617;  Holman  v.  Loynes,  4  De  G. 
M.  &  G.  270. 

United  States. — Marsh  v.  Whitmore,  21 
Wall.  (U.  S.)  178;  Byers  v.  Surget,  19  How. 
<U.  S.)  303. 

California. — Sutliff  v.  Clunie  (Cal.  1894), 
37  Pac.  Rep.  224. 

Georgia. — Larey  v.  Baker,  86  Ga.  468; 
Crayton  v.  Spullock,  87  Ga.  326. 

Illinois. — Sutherland  v.  Reeve,  41  111.  App. 
295,  151  111.  384;  McDowell  v.  Milroy,  69  111. 
498. 

Louisiana. — Hoss'  Succession,  42  La.  Ann. 
1022. 

Mississippi . — Cameron  v.  Lewis,  56  Miss. 
76. 

Missouri. — Eoff  v.  Irvine,  108  Mo.  378. 

New  York. — Giddings  v.  Eastman,  5  Paige 
(N.  Y.)  561 ;  Hatch  v.  Fogerty,  40  How.  Pr. 
(N.Y.  Super.  Ct.)  492,  10  Abb.  Pr.  N.  S.  (N. 
Y.)  147;  Case  v.  Carroll,  35  N.  Y.  385. 

North  Carolina. — Gooch  v.  Peebles,  105  N. 
Car.  41 1. 

Pennsylvania. — Henry  v.  Raiman,  25  Pa. 
St.  354, 64  Am.  Dec.  703  ;  Smith  v.  Brotherline, 
62  Pa.  St.  461 ;  Galbraith  -•.  Elder,  8  Watts 
(Pa.)  81;  Hockenbury  v.  Carlisle,  5  W.  & 
S.  (Pa.)  348;  Cleavinger  v.  Reimar,  3  W.  &  S. 
(Pa.)  486. 

Vermont. — Davis  v.  Smith,  43  Vt.  269. 
In  Hallw.  Hallet,  1  Cox  Ch.  134,  Lord  Thur- 
low  observed  :  "  No  attorney  can  be  permitted 


to  buy  in  things  in  a  course  of  litigation,  of 
which  litigation  he  has  the  management. 
Within  the  principle  are  purchases  by  as- 
signees in  bankruptcy,  their  agent  or  at- 
torney." 

In  Carter  -■.  Palmer,  8  CI.  &  F.  657,  it  was 
held  that  "  the  employment  of  counsel  as  a 
confidential  adviser  disables  him  from  pur- 
chasing for  his  own  benefit  charges  on  his 
client's  estates  without  his  permission;  and, 
although  the  confidential  employment  ceases, 
the  disability  continues  as  long  as  the  reasons 
on  which  it  is  founded  continue  to  operate." 
See  also  Larey  v.  Baker,  86  Ga.  468,  where 
this  case  is  approved  and  applied. 

A  judgment  rendered  against  a  succession 
during  the  course  of  its  settlement,  even  after 
twelve  months  have  expired  since  it  was  ren- 
dered, and  no  appeal  has  been  taken,  cannot 
be  bought  by  the  attorney  of  the  adminis- 
trator, except  for  the  succession.  Hoss'  Suc- 
cession, 42  La.  Ann.  1022.  See  also  Sutliff  v. 
Clunie  (Cal.  1894),  37  Pac.  Rep.  224. 

If  an  attorney,  at  the  instance  of  his  client, 
purchases  at  a  considerable  discount  a  note 
secured  by  mortgage  on  the  land  of  his  client, 
the  latter  will  be  entitled  to  the  benefit  of  the 
purchase  although  the  attorney  may  have 
bought  for  himself.  McDowell  v.  Milroy,  69 
111.  498. 

Attorney's  Clerk  Purchasing  Property. — Where 
a  mortgagee  consulted  a  solicitor,  who  turned 
her  over  to  his  clerk  to  assist  her  gratuitously, 
and  the  clerk,  by  reason  of  the  information 
derived  during  such  employment,  bought  the 
mortgage  for  less  than  half  the  amount 
thereof,  he  was  held  a  trustee  for  the  benefit 
of  the  mortgagee.  Hobday  v.  Peters,  28  Beav. 
349- 

Attorney  Employed  to  Examine  Title,  Procuring 
Deed  to  His  Brother. — Where  an  attorney,  em- 
ployed by  both  parties  to  an  agreement  for 
the  purchase  of  land,  upon  discovering  a  de- 
fect in  the  title,  concealed  the  fact  from  one 
of  the  parties,  and,  in  accordance  with  a  secret 
agreement  with  the  other  party,  procured  a 
conveyance  by  quitclaim  for  a  nominal  con- 
sideration to  E.,  his  own  brother,  it  was  held 
that  E.  would  be  decreed,  on  receiving  the 
consideration,  to  convey  to  the  injured  party 
the  premises,  with  covenant  against  the  title 
of  E.  and  all  others  claiming  under  him. 
Baker  v.  Humphrey,  101  U.  S.  494. 

2.  Hatch  v.  Fogerty,  40  How.  Pr.  (N.  Y. 
Super.  Ct.)  492,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
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Attorney  and  Client. 


Attorney  Employed  to  Protect  or  Examine  Title,  Buying  Outstanding  Adverse  Title. —  If  he, 

after  being  employed  to  draw  a  deed  or  examine  the  title  to  certain  lands, 
buys  an  outstanding  title  to  the  land,  adverse  to  that  of  his  client,  even 
though  the  latter  has  his  title  in  contemplation  only  and  has  not  yet 
purchased,  he  buys  it  for  his  client,  and  the  latter  may  elect  to  take  it  on 
reimbursing  the  attorney  for  the  amount  expended  in  the  purchase.1 

Using  Knowledge  Professionally  Acquired,  to  Impeach  Client's  Title. — The  attorney  cannot, 
in  such  a  case,  make  use  of  any  knowledge  thus  acquired,  to  impeach  the 
proceedings  by  which  his  client  acquired  title.2 

Rights  of  One  Purchasing  from  Client — Notice.- — The  right  to  hold  the  attorney  as 
trustee  in  such  cases  does  not  extend  to  one  purchasing  from  the  client  with 
full  knowledge  of  the  facts;  3  an  innocent  purchaser  from  the  client,  however, 
is  entitled  to  all  the  equities  existing  in  favor  of  his  assignor.4 

One  Who  Purchases  from  an  Attorney  with,  notice  that  the  attorney's  title  is  subject 
to  equities  in  favor  of  a  client  takes  subject  to  such  equities.5 

6.  Validity  of  Special  Contracts — To  Secure  Pardon. — An  attorney  may  contract 
to  endeavor  to  secure  for  his  client  a  pardon,  and  that  a  stipulated  fee  shall 
be  paid  him  if  successful,  provided  no  improper  means  are  to  be  used  to 
obtain  it.6 

To  Indemnify  Client  against  Loss  in  Suit. — Contracts  between  an  attorney  and  his 


147 ;  Larey  v.  Baker,  86  Ga.  468.  See  also 
Sutlirr  v.  Clunie  (Cal.  1894.),  37  Pac.  Rep. 
224;  Sutherland  v.  Reeve,  151  111.  384;  Reigal 
v.  Wood,  1  Johns.  Ch.  (N.  Y.)  402. 

In  Doster  v.  Scully,  27  Fed.  Rep.  782,  it 
was  held  that  the  rule  that  a  lawyer  cannot 
profit  by  speculating  on  incorrect  advice  given 
by  him  to  his  client  would  not  apply  where  it 
appeared  doubtful  whether  the  lawyer  in  fact 
misstated  to  a  party  that  an  attachment  was  a 
prior  lien  to  a  mortgage,  the  contrary  being 
the  case,  and  where  it  was  also  doubtful 
whether  the  relation  of  attorney  and  client  ex- 
isted, and  whether  the  answer  in  fact  given  to 
a  general  question  might  not  have  been  ab- 
stractly correct. 

1.  Attorney  Employed  to  Examine  Title  Pur- 
chasing Adverse  Title. — Baker  v.  Humphrey, 
101  U.  S.  494;  Sutherland  v.  Reeve,  41  111. 
App.  295;  Downard  v.  Hadley,  116  Ind.  131; 
Eoff  v.  Irvine,  108  Mo.  378;  Smith  *.  Brother- 
line,  62  Pa.  St.  461 ;  Galbraith  v.  Elder,  8 
Watts  (Pa.)  81 ;  Hockenbury  v.  Carlisle,  5 
W.  &  S.  (Pa.)  348;  Cleavinger  v.  Reimer, 
3  W.  &S.  (Pa.)  486;  Davis  v.  Smith,  43  Vt. 
269.  See  also  Cameron  v.  Lewis,  56  Miss.  82, 
601;  Winn  v.  Dillon,  27  Miss.  496;  Murphey 
v.t  Sloan,  24  Miss.  659;  Davis  v.  Kline,  96  Mo. 
401. 

Purchase  of  Adverse  Title  after  Relation  of 
Attorney  and  Client  has  Ceased. — The  rule  is 
carried  to  the  extent  that  a  purchase,  by  the 
attorney,  of  an  adverse  title  after  the  relation 
of  attorney  and  client  has  ceased  to  exist  be- 
tween the  parties,  is  forbidden  equally  with  a 
purchase  made  while  the  relation  exists.  Gal- 
braith v.  Elder,  8  Watts  (Pa.)  81 ;  Eoff  v. 
Irvine,  108  Mo.  378  See  Cameron  v.  Lewis, 
56  Miss.  80;  Downard  v.  Hadley,  116  Ind.  131. 

2.  Impeaching  Client's  Title. — Hatch  v.  Fo- 
gerty,  10  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
147,  40  How.  Pr.  (N.  Y.)  492 ;  Davis  v.  Kline, 
96  Mo.  401 ;  Lacey  v.  Waples,  28  La.  Ann.  158. 

In  Taylor  v.  Blacklow,  3  Bing.  N.  Cas.  235, 
32  E.  C.  L.  100,  an  attorney,  employed  to 


raise  money  on  a  mortgage,  learned  of  the 
existence  of  certain  defects  and  disclosed  them 
to  another  person  ;  as  a  consequence,  his  client 
was  subjected  to  litigation  and  injury.  It 
was  held  that  the  client  might  hold  him  liable 
for  such  damage. 

3.  Cowan  v.  Barret,  18  Mo.  257. 
Third   Party   cannot  Set  Up   Client's  Title 

against  Attorney. — Where  an  attorney  pur- 
chases land  under  an  execution  on  his  client's 
judgment,  a  third  party  cannot  set  up  the 
title  of  the  client  in  defense  to  a  suit  brought 
by  the  attorney  for  the  possession  of  the  land. 
Leach  v.  Fowler,  22  Ark.  143.  See  also 
Estes  v.  Booth,  20  Ark.  583. 

4.  Innocent  Purchaser  from  Client. — Henry  v. 
Raiman,  25  Pa.  St.  354,  64  Am.  Dec.  703; 
Downard  v.  Hadley,  116  Ind.  131. 

"The  obligation  of  fidelity  which  an  attor- 
ney owes  to  his  client  is  a  continuing  one,  so 
far  as  respects  any  matter  which  has  once 
been  professionally  committed  to  the  attor- 
ney's confidence ;  and  when  the  matter  in- 
volved is  the  title  to  land,  good  faith  and 
public  policy  require  that  any  existing  adverse 
title,  which  the  latter  may  thereafter  pur- 
chase, shall  be  deemed  to  inure  to  the  benefit 
of  his  client  or  his  (the  client's)  vendee." 
Downard  v.  Hadley,  116  Ind.  131. 

5.  Henry  v.  Raiman,  25  Pa.  St.  354,  64  Am. 
Dec.  703. 

6.  Contract  to  Secure  a  Pardon. — Mover  v. 
Cantieny,  41  Minn.  242. 

The  right  to  recover  the  sum  so  stipulated 
for  is  not  affected  by  the  fact  that  other  per- 
sons were  also  afterwards  employed,  whose 
services  may  have  contributed  to  the  result. 
Moyer  v.  Cantieny,  41  Minn.  242.  In  esti- 
mating the  value  of  an  attorney's  services  in 
soliciting  the  pardon  of  a  fugitive  from  justice, 
in  order  to  obtain  him  as  a  witness,  the  amount 
of  the  claim  in  the  case  in  which  he  was  wished 
to  testify  is  proper  for  the  consideration  of 
the  jury.  Kentucky  Bank  v.  Combs,  7  Pa. 
St.  543- 
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client,  by  which  the  former  undertakes  to  indemnify  the  latter  against  any 
loss  in  a  suit  to  be  commenced,  are  not  favored  and  are  generally  considered 
as  coming  within  the  rule  against  champerty  and  maintenance.1 

Contracts  Opposed  to  Public  Policy. — Contracts  by  which  the  attorney  undertakes 
to  do  any  act  which  is  illegal  or  contrary  to  public  policy  are  void,  and  no 
recovery  of  compensation  can  be  had  under  them.2 

VIII.  General  Authority  of  Attorneys — 1.  How  Determined. — The  powers 
of  an  attorney  are  to  be  determined  in  a  large  measure  from  the  purpose  and 
object  of  his  employment  ;  he  has  an  implied  authority  to  do  anything  neces- 
sarily incidental  to  the  discharge  of  the  purpose  for  which  he  was  retained, 
but  beyond  this  his  powers  cease.3 

An  Attorney  Employed  to  Defend  a  particular  case  has  thus  no  power  to  do 


1.  Contract  by  Wnich  Attorney  is  to  Pay  Costs. 

— See  the  title  Champerty  and  Mainte- 
nance. 

An  agreement  between  an  attorney  and  his 
client  that  the  former  shall  pay  the  costs  of 
an  action  he  has  brought  for  his  client,  if  un- 
successful, is  illegal  and  void,  and  cannot  be 
enforced  by  the  client.  Low  v.  Hutchinson, 
37  Me.  196.  Compare  Fogerty  v.  Jordan,  2 
Robt.  (N.  Y.)  319,  holding  that  an  agreement 
by  an  attorney  to  commence  and  conduct  and 
pay  all  the  expenses  of  a  suit,  and  give  the 
plaintiff  a  certain  share  of  the  proceeds,  is  not 
invalid  under  the  Nexv  1'ork  statute. 

A  contract  by  an  attorney  to  pay  any  judg- 
ment which  should  be  finally  rendered  against 
his  client  in  a  certain  suit,  in  consideration 
that  the  client  would  appeal  the  case  and  pay 
the  attorney  a  fee  for  conducting  it,  is  void  as 
being  against  public  policy,  and  not  enforce- 
able against  either  party.  Adye  v.  Hanna, 
47  Iowa  264,  29  Am.  Rep.  484. 

In  Mitchell  v.  Bell,  1  Conf.  (N.  Car.)  17,  2 
Am.  Dec.  627,  a  promise  by  an  attorney  to 
his  client,  during  the  pendency  of  a  suit,  to 
indemnify  him  against  the  consequences  of 
it,  is  void  as  being  without  consideration. 

In  the  case  of  In  re  Murray's  Estate,  2  Pa. 
Dist.  Rep. 681,  it  is  held  that  contracts  giving 
an  attorney  an  interest  in  the  subject-matter 
of  the  litigation,  for  his  services  in  prosecut- 
ing the  suit,  are  opposed  to  public  policy  as 
tending  to  prevent  a  compromise  and  settle- 
ment of  their  rights  by  the  parties. 

2.  See  infra,  this  title,  Defenses  to  Actions 
for  Compensation — Contract  Opposed  to  Pub- 
lic Policy.  See  the  title  Illegal  Contracts. 

3.  General  Rule  as  to  Attorney's  Authority. — 
See  Bonnifield  v.  Thorp,  71  Fed.  Rep.  924; 
Duff  v.  Duff,  71  Cal.  513;  Alexander  v. 
Denaveaux,  53  Cal.  663;  Moulton  v.  Bowker, 
115  Mass.  40;  Welsh  v.  Cochran,  63  N.Y.  181, 
20  Am.  Rep.  519;  Garrett  v.  Hanshue  (Ohio 
1895),  42  N.  E.  Rep.  256,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  954;  Fox  v. 
William  Deering  &  Co.  (S.  Dak.  1895),  64 
N.  W.  Rep.  520;  Rogers  v.  Rogers  (Term. 
I^95),  35  S.  W.  Rep.  890,  citing-  I  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  954.  See  also 
supra,  this  title,  The  Relation  of  Attorney  and 
Client — Client  Bound  by  Attorney 's  Arts. 

The  relation  implies  authority  on  the  part 
of  the  attorney  to  enforce  his  client's  demands 
and  bind  him  as  a  party  litigant  in  matters 
relating  to  suits,  but  it  does  not  give  the  attor- 


ney a  general  power  to  contract  independently 
in  relation  to  such  demands,  nor  to  transfer 
them  to  a  third  party.  Annely  v.  De  Saus- 
sure,  12  S.  Car.  488. 

An  attorney  has  no  authority,  merely  by 
virtue  of  his  relationship,  to  apply  the  prop- 
erty of  the  client  to  the  payment  of  the  client's 
debts.  Gordon  v.  Sanborn  (Tex.  Civ.  App. 
1896),  35  S.  W.  Rep.  291. 

Illustrations — What  Authority  is  or  is  Not  Im- 
plied.—  Where  an  Attorney  is  Employed  by  the 
Assignee  of  a  Mortgage  to  foreclose  it,  his 
powers  are  confined  to  the  necessary  incidents 
of  the  foreclosure  suit;  a  compromise  made 
by  him  with  the  assignor  of  a  claim  by  the  as- 
signee against  the  assignor  for  a  breach  of  a 
covenant  of.  the  assignment  is  beyond  the 
scope  of  his  employment  and  invalid.  Eaton 
v.  Knowles,  61  Mich.  625. 

But  an  Attorney  Employed  to  Enforce  a 
Mortgage  by  publication  may,  instead,  pro- 
ceed by  suit.    Burgess  v.  Stevens,  76  Me.  559. 

The  Attorney  of  a  Distributee  of  an  Estate 
has  no  authority,  as  such,  to  agree  for  his 
client  to  refund  to  other  distributees  the 
amount  voluntarily  overpaid  to  said  client 
upon  a  partial  distribution,  as  no  legal  obliga- 
tion rests  upon  the  client  to  pay  the  sum.  Mil- 
ler v.  Hulme,  126  Pa.  St.  277,  24  W.  N.  C. 
(Pa.)  131. 

Attorney  Employed  to  Examine  Title. — The 
employment  of  an  attorney  at  law  to  examine 
the  title  to  lands  on  which  a  mortgage  loan  is 
about  to  be  made  does  not  authorize  him  to 
receive,  as  agent  of  the  proposed  lender,  his 
employer,  money  from  the  borrower  to  be 
used  in  satisfying  prior  liens.  His  duty  extends 
only  to  ascertaining  and  reporting  the  liens. 
If  the  borrower  furnishes  him  with  money  to 
pay  them,  and  he  misapplies  it,  the  employer 
is  not  liable.  Josephthal  v.  Heyman,  2  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  22. 

Attorney  Redeeming  Property  for  Client. — 
For  facts  held  to  confer  on  an  attorney  au- 
thority to  redeem  property  for  his  client,  see 
Rogers  v.  Rogers  (Tenn.  189s),  35  S.  W.  Rep. 
890. 

An  Attorney  A  uthorized  Merely  to  Prepare 
a  Petition  appropriate  to  the  procurement  of 
letters  of  administration  has  no  authority  to 
describe  particularly  the  property  belonging 
to  the  decedent's  estate;  and  a  description  of 
such  property  in  the  petition  prepared  by  him 
is  not  binding  on  the  client  as  an  admission. 
Duff  v.  Duff,  71  Cal.  513. 
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anything  beyond  conducting  the  defense  ;  he  has  no  authority,  the  suit  having 
been  lost,  to  receive  from  the  sheriff  the  proceeds  of  the  execution  sale 
remaining  after  the  satisfaction  of  the  plaintiff's  demand.1 

A  Guardian  ad  Litem  or  a  Curator  ad  Hoc,  being  appointed  for  a  special  and  par- 
ticular purpose,  has  no  authority  to  do  any  act  not  clearly  an  incident  to  the 
object  of  his  appointment.2 

An  Attorney  Employed  to  Collect  a  Debt,  while  he  has  implied  power  to  institute 
a  civil  suit  to  enforce  collection,  has  no  authority  to  resort  to  criminal  pro- 
ceedings;3 nor  has  he  any  implied  authority  in  such  a  case  to  attend  the 
sale  of  property  under  an  execution  on  his  client's  judgment  and  buy  in  the 
property  for  his  client,  though  such  authority  is  often  specially  conferred  ;4 


1.  Authority  to  Receive  Surplus  Proceeds  of 
Execution  Sale. — Germaine  v.  Mallerich,  31 
La.  Ann.  371.  See  also  Welsh  v.  Cochran, 
63  N.  Y.  181,  20  Am.  Rep.  519. 

He  may,  however,  receive  the  money  due 
his  client,  the  plaintiff.  Mayer  v.  Blease,  4 
S.  Car.  10.  Compare  Dooley  v.  Dooley,  9 
Lea  (Tenn.)  306.  See  also  supra,  this  title, 
Relation  of  Attorney  and  Client — Termina- 
tion of  Relation. 

Attorney  Directing  Payment  to  Authorities  of 
Money  Taken  from  Client  Arrested  for  Misde- 
meanor.— In  Bloomington  v.  Heiland,  67  111. 
278,  a  person  arrested  on  a  charge  of  violat- 
ing a  city  ordinance  had  upon  his  person  a 
sum  of  money,  which  was  taken  from  him  by 
the  officer,  and  placed  in  the  hands  of  the  city 
attorney.  The  accused  failed  to-  appear  for 
trial,  as  on  a  hearing  before  the  police  magis- 
trate he  had  verbally  promised  to  do,  and  his 
attorney  thereupon  directed  the  money  in  the 
hands  of  the  city  attorney  to  be  paid  into  the 
city  treasury.  It  was  held,  in  an  action  by 
the  owner  to  recover  this  money  from  the 
city,  that  the  attorney,  merely  retained  in 
the  defense,  had  no  authority  to  direct  that 
the  money,  which  was  not  legally  forfeited, 
should  be  paid  into  the  city  treasury. 

2.  Curator  or  Guardian. — Thus  an  agreement 
made  by  an  attorney  of  the  vendor  of  real 
estate  with  the  curator  ad  hoc,  who  repre- 
sented the  vendee  in  a  suit  to  rescind  the  sale, 
to  the  effect  that  the  vendee  was  to  take  the 
rents  and  revenues  of  the  property  during  the 
time  that  he  had  it  in  possession,  as  an  equiva- 
lent for  the  part  of  the  price  which  he  had 
already  paid,  is  not  binding  on  the  vendee. 
George  v.  Knox,  23  La.  Ann.  354. 

An  attorney  ad  litem  for  a  defendant  con- 
structively summoned  has  no  authority  to 
enter  an  appearance,  or  to  waive  any  of  de- 
fendant's rights.    Bush  v.  Visant,  40  Ark.  124. 

An  attorney  appointed  by  the  Probate 
Court,  underCalifomia  Code  Civ.  Pro.,  §  1718, 
to  represent  minor  heirs,  has  no  authority  to 
institute  proceedings  for  the  revocation  of 
probate  of  a  will.  Cameto's  Estate,  Myr. 
(Cal.)  75. 

In  a  suit  against  the  curator  of  a  succession, 
in  which  a  question  of  title  between  the  suc- 
cession and  a  third  party  is  involved,  the  at- 
torney of  absent  heirs  has  no  authority  to  file 
an  answer,  making  a  different  issue  from  the 
one  presented  by  the  answer  of  the  curator. 
Surgi  v.  Calder,  14  La.  Ann.  335. 

3.  Attorney  to  Collect — No  Authority  to  Insti- 


tute Criminal  Proceedings. — Thompson  v.  Bea- 
con Valley  Rubber  Co.,  56  Conn.  493.  In 
this  case,  which  was  an  action  for  malicious 
prosecution,  the  alleged  prosecution  having 
been  resorted  to  by  the  defendant's  attorney  in 
order  to  collect  a  debt  due  the  defendant,  the 
court  properly  refused  to  charge  the  jury  that 
the  defendant  authorized  its  attorney  to  insti- 
tute criminal  proceedings  if  it  employed  him  to 
institute  legal  proceedings  of  some  kind,  leav- 
ing to  his  judgment  the  kind  and  method  of 
procedure. 

Attorney  to  Collect — Illustrations  of  Powers. — 

An  attorney  employed  to  collect  a  chattel 
mortgage  debt  may  bind  his  client  by  agree- 
ing to  pay  off  a  prior  mortgage  on  the 
same  property.  Barfield  v.  McCombs,  89 
Ga.  799. 

Where  a  debt  is  placed  in  the  hands  of  at- 
torneys for  collection,  and  especially  where 
the  client  is  a  nonresident,  "  they  must  be 
presumed  to  have  had  authority  to  superin- 
tend the  collection  of  the  judgment  and  to 
make  such  arrangements  with  the  debtors,  or 
any  of  them,  as  they  might  deem  advanta- 
geous to  their  clients."  Glass  v.  Thompson, 
9  B.  Mon.  (Ky.)  237. 

4.  Authority  to  Buy  at  Execution  Sale  of 
Client. — Beardsley  v.  Root,  11  Johns.  (N.  Y.; 
464,  6  Am.  Dec.  386. 

In  Washington  v.  Johnson,  7  Humph. 
(Tenn.)  468,  the  court  instructed  the  jury  that 
"  an  attorney  has  no  right  to  purchase  real 
estate  for  his  client  under  the  client's  execu- 
tion, unless  specially  authorized."  The  Su- 
preme Court,  in  holding  that  this  instruction 
was  correct,  said  :  "It  may  be  very  true  *  *  * 
that  a  client's  interests  may  often  be  promoted 
by  permitting  the  attorney  to  purchase  the 
real  estate  of  a  failing  debtor,  but  to  hold  that 
the  power  to  do  so  exists  merely  by  virtue  of 
his  agency  as  attorney  for  the  collection  of  the 
debts  would  be  without  precedent,  in  violation 
of  principle,  and  of  most  mischievous  tendency 
in  practice."  See  also  Savery  v.  Svpher,  6 
Wall.  (U.  S.)  167;  Fife  v.  B"ohlen,"22  Fed. 
Rep.  878.  And  compare  Fabel  v.  Bovkin,  55 
Ala.  383. 

Attorney  Employed  to  Recover  Escheated  Land 
cannot  Bind  State  by  Conveyance. — An  attorney 
employed  to  prosecute  a  suit  to  recover  land 
which  has  escheated  to  the  state,  under  an 
agreement  by  which  he  is  to  have  one-half  the 
property  recovered,  has  no  authority  to  bind 
the  state  by  a  conveyance  of  land  so  recovered. 
Corbin  v.  Mulligan,  1  Bush  (Ky.)  297. 
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nor,  having  secured  judgment  and  execution  for  his  client,  can  he  direct  the 
sheriff  as  to  what  specific  property  he  should  levy  the  execution  upon.1 

Object  of  Employment  Determines  Scope  of  Powers. — The  scope  of  the  attorney's 
powers  is  governed  largely  by  the  object  and  purpose  of  his  employment ; 
when  employed  to  collect  a  debt  or  other  claim,  he  has  an  implied  power  to 
take  all  the  usual  and  necessary  steps  to  secure  the  end  in  view,  whatever 
they  may  be,  including  the  power  to  direct  the  issuance  and  levy  of  execution, 
to  receive  payment,  and  the  right  to  the  exclusive  control  of  the  conduct  of 
the  case  in  litigation.2 

An  Attorney  is  Not  a  Mere  Agent ;  his  powers  are  larger  and  more  extended,  and, 
in  respect  to  the  conduct  of  the  suit  in  court,  are  absolute  so  long  as  no 
substantial  right  of  the  client  is  surrendered.3 


1.  Averill  v.  Williams,  4  Den.  (N.  Y.)  295, 
47  Am.  Dec.  252.  See  supra,  this  title,  Rela- 
tion of  Attorney  and  Client. 

Attorney  to  Procure  Sale— No  Authority  to 
Direct  Manner  of  Sale. — An  attorney  employed 
to  represent  the  defendant  in  a  suit  to  sell 
land  under  a  deed  of  trust  has  no  authority, 
after  rendition  of  a  decree  of  sale,  to  bind  de- 
fendant by  consenting  to  a  certain  manner  of 
sale.    Person  v.  Leathers,  67  Miss.  548. 

2.  General  Scope  of  Attorney's  Powers. — See 
Jenney  v.  Delesdernier,  20  Me.  191 ;  Holbert 
v.  Montgomery,  5  Dana  (Ky.)  14;  infra, 
this  division,  To  Issue  Execution  and  Direct 
Levy;  and  supra,  Relation  of  Attorney  and 
Client. 

"The  power  of  an  attorney  is  not  coequal, 
coextensive,  or  the  equivalent  of  that  of  the 
client.  He  is,  as  has  been  said  in  numerous 
decisions  of  this  court,  a  special  agent  limited 
in  duty  and  authority  to  the  vigilant  prosecu- 
tion or  defense  of  the  rights  of  the  client.  He 
can  enter  into  no  bargains  or  contracts,  though 
he  may  make  agreements  in  writing,  touching 
the  course  of  proceedings  in  pending  suits,  or 
the  issue  or  return  of  executions  on  judg- 
ments he  may  have  obtained,  which  will  bind 
the  client,  unless  he  has  specially  authorized 
or  subsequently  ratified  them."  Robinson  v. 
Murphy,  69  Ala.  547.  See  Albertson  v.  Gold- 
sly,  28  Ala.  711,  65  Am.  Dec.  380;  Derwort 
v.  Loomer,  21  Conn.  255. 

In  Gorham  v.  Gale,  7  Cow.  (N.  Y.)  744,  17 
Am.  Dec.  549,  the  court,  in  upholding  the 
right  of  an  attorney  for  the  plaintiff  to  give 
the  sheriff  directions  as  to  the  manner  of  levy- 
ing the  execution,  said  :  "  It  was  a  proceeding 
in  the  progress  of  the  suit,  considered  bene- 
ficial to  the  parties  in  that  action,  and  within 
the  scope  of  the  authority  vested  in  the  attor- 
ney. Although  he  cannot  enter  a  retraxit 
(  Beecher  v.  Shirley,  Cro.  Jac.  211,1  Bac.  Abr. 
299),  or  discharge  a  defendant  from  execution 
without  payment,  he  may  and  ought  to  exer- 
cise his  discretion  in  all  the  ordinary  occur- 
rences which  take  place  in  relation  to  the 
cause.  He  may  make  stipulations,  waive  tech- 
nical advantages,  and  generally  assume  con- 
trol of  the  action.  It  has  been  held  that  the 
attorney's  consent  to  stand  to  an  arbitration 
will  bind  the  client  (  Bacon  v.  Dubarry, 
Carth.  412,  1  Salk.  70,  1  Bac.  Abr.  299).  So 
also  where  the  attorney  entered  a  remittit 
damna  as  to  part,  and  took  judgment  for  the 
rest,  it  was  held  regular;  and  that  this  need 


not  be  by  the  plaintiff  in  person.  Indeed,  it  is 
stated  as  a  doubtful  point  in  Crary  v.  Turner, 
6  Johns.  (N.  Y.)  53,  whether  the  attorney  of 
record  could  not  discharge  the  debt  without 
satisfaction." 

3.  Attorney  Not  Mere  Agent. — See  Jenney  v. 
Delesdernier,  20  Me.  191. 

In  Curtis  v.  Richards  (Idaho  1895),  4°  Pac. 
Rep.  57,  the  court  said:  "It  is  further  con- 
tended that  the  attorney  is  simply  the  agent 
of  his  client.  To  a  certain  extent  this  is  true  ; 
but  he  is  more  than  an  agent.  He  is  also  an 
officer  of  the  court,  and  within  his  sphere  and 
in  the  line  of  his  special  powers  he  is  as  inde- 
pendent as  the  judge  of  the  court,  and  has  not 
only  his  duties  and  obligations  to  the  court 
and  to  his  client,  but  he  has  rights  and  powers 
entirely  different  from  and  superior  to  an  or- 
dinary agent.  An  agent  receives  his  orders 
from  and  is  directed  absolutely  and  wholly  by 
his  principal,  in  the  management  of  his  busi- 
ness. On  the  other  hand,  the  business  of  the 
client  which  is  submitted  to  his  attorney  is 
managed  entirely  by  the  attorney,  and  the 
client  is  advised  and  directed  by  him.  As  to 
the  business  committed  to  his  care,  the  attor- 
ney is  the  sole  manager  and  director.  Hence 
his  responsibilities  are  much  greater  than 
those  of  an  ordinary  agent.  His  reputation 
and  his  abilities  are  at  stake  to  some  extent  in 
every  case  he  undertakes." 

Employing  Expert  Witness. — An  attorney,  in 
the  conduct  of  his  client's  case,  has  author- 
ity to  make  such  necessary  and  proper  dis- 
bursements as  the  case  requires,  and  this 
authority  may  be  implied  from  the  relation  of 
attorney  and  client ;  but  the  client  has  the 
right  to  refuse  to  incur  expenses  required  by 
the  attorney  as  necessary.  Within  these  prin- 
ciples, an  expert  witness  employed  by  the  at- 
torney cannot  hold  the  client  responsible  for 
his  compensation,  when  he  had  notice  from 
the  client  before  the  trial  that  the  attorney 
had  no  right  to  incur  the  expense,  and  that 
the  client  would  not  be  responsible  for  his 
fees  if  he  was  called  upon  to  testify.  Packard 
v.  Stephani,  85  Hun  (N.  Y.)  197. 

Services  of  Stenographers. — An  attorney  has 
implied  authority  to  contract  for  the  service 
of  a  stenographer,  necessary  in  taking  deposi- 
tions, or  any  other  matters  connected  with  the 
conduct  of  the  cause.  Thornton  v.  Tuttle,  20 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  308.  See 
Bonynge  v.  Waterbury,  12  Hun  (N.  Y.)  534;  ■ 
Sheridan  v.  Genet,  12  Hun  (N.  Y.)  660. 
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When  Those  Dealing  with  Attorney  Chargeable  with  Notice  of  Limitations  of  Powers. — All 

persons  dealing  with  the  attorney  as  such  are  charged  with  notice  of  his 


Printing  Briefs. — An  attorney  has  authority 
to  bind  his  client  for  the  printing  of  briefs  in 
Such  number  as  are  reasonably  necessary. 
Williamson-Stewart  Paper  Co.  v.  Bosbyshell, 
14  Mo.  App.  534;  Weisse  v.  New  Orleans,  10 
La.  Ann.  46.  But  see  Trimmier  v.  Thomson, 
41  S.  Car.  125. 

Appeal  or  Indemnity  Bonds. — An  attorney 
</</  Jioc  for  an  absentee  may  sign  his  client's 
name  upon  an  appeal  bond.  Bach  v.  Ballard, 
13  La.  Ann.  487. 

An  appeal  or  an  indemnity  bond,  though 
made  under  a  mere  parol  authority,  is  binding 
on  the  client  as  a  simple  contract.  Ford  v. 
Williams,  13  N.  Y.  584,  67  Am.  Dec.  83.  But 
see  Clark  v.  Courser,  29  N.  H.  170 ;  Ex  p.  Hol- 
brook,  5  Cow.  (N.  Y.)  35;  Murray  v.  Peck- 
am,  15  R.  I.  297,  where  it  is  held  that  an  at- 
torney cannot  execute  such  a  bond  unless 
authorized  by  an  instrument  under  seal. 

An  appeal  bond  executed  in  the  name  of  a 
corporation  by  its  general  attorney,  under  the 
corporate  seal,  is  valid,  it  being  presumed 
that  the  attorney  has  power  to  affix  the  seal. 
Indianapolis,  etc.,  R.  Co.  v.  Morganstern,  103 
111.  149,  9  Am.  &  Eng.  R.  Cas.  469. 

It  is  the  practice  in  some  states  for  attor- 
neys to  sign  their  clients'  names  to  all  cost 
bonds.  See  Adams  v.  Robinson,  1  Pick. 
(Mass.)  462;  Foster  v.  Blount,  1  Overt.  (Tenn.) 
343;  Fine  v.  Pitner,  I  Overt.  (Tenn.)  299. 

An  attorney  who  is  empowered  to  prosecute 
a  suit  for  the  collection  of  a  claim  has  im- 
plied authority  to  sign  in  his  client's  name 
an  agreement  to  indemnify  the  sheriff  for  a 
levy  on  execution.  Schoregge  v.  Gordon,  29 
Minn.  367;  Clark  v.  Randall,  9  Wis.  135, 
76  Am.  Dec.  252.  See  also  Pierce  v.  Strick- 
land, 2  Story  (U.  S.)  292;  Jenney  v.  Deles- 
dernier,  20  Me.  191 ;  Wieland  v.  White,  109 
Mass.  392.  And  compare  White  v.  Davidson, 
8  Md.  169,  63  Am.  Dec.  699. 

Injunction  Bonds. — It  has  been  held  that  an 
attorney  cannot  execute  an  injunction  bond 
for  his  client.  State  Bank  v.  Wilson,  19  La. 
Ann.  3.  See  also  Maraist  v.  Gardenal,  44  La. 
Ann.  884 ;  Goodwin  v.  Allen,  12  La.  Ann.  448. 

Signing  Pleadings. — An  attorney  may  sign 
his  client's  name  to  any  of  the  pleadings  nec- 
essary in  the  course  of  the  proceeding.  See 
Gibson's  Suits  in  Chancery,  §  1024;  Cargile 
v.  Ragan,  65  Ala.  287 ;  Stadler  v.  Hertz,  13 
Lea  (Tenn.)  315,  where  it  was  held  that  the 
attorney  may  sign  all  pleadings  not  required 
to  be  sworn  to. 

A  demand  for  a  change  of  venue,  signed  by 
the  attorney  of  the  defendant,  binds  the  de- 
fendant.   Lee  v.  Buckheit,  46  Wis.  246. 

The  attorney  for  a  town  may  sign  its  name 
to  a  petition  not  specifically  required  to  be 
signed  by  a  town  officer.  Tunbridge  v.  Roy- 
alton,  58  Vt.  212. 

Verifying  Pleadings. — As  to  an  attorney's  au- 
thority to  verify  pleadings,  see  Wright  v. 
Parks,  10  Iowa 342  ;  Hefferman  v.  Burt,  7  Iowa 
320,  71  Am.  Dec.  445;  Simpson  v.  Lombas,  14 
La.  Ann.  103;  Sizer  v.  Miller,  9  Paige  (N. 
Y.)  605;  Cheatham  v.  Pearce,  89  Tenn.  668; 


Foster  v.  Blount,  1  Overt.  (Tenn.)  343;  Bates 
v.  Pike,  9  Wis.  224. 

A  mere  general  employment  as  a  proctor  or 
attorney  to  prosecute  a  demand  in  a  court  of 
admiralty  is  not  sufficient  to  authorize  the 
party  employed  to  verify  a  libel  as  an  attor- 
ney in  fact  for  the  libelant.  Martin  v.  Walker, 
1  Abb.  Adm.  579. 

Making  Affidavits. — An  attorney  may  make 
the  necessary  affidavits  for  an  attachment, 
Fulton  v.  Brown,  10  La.  Ann.  350:  Smith  v. 
Victorin,  54  Minn.  338;  Murphy  v.  Jack,  76 
Hun  (N.  Y.)  356;  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166 ;  or  may  swear  to  a  petition  for  a  cer- 
tiorari, Foster  v.  Blount,  1  Overt.  (Tenn.)  343; 
Dwiggins  v.  Robertson,  1  Overt.  (Tenn.)  81. 

As  to  the  authority  of  an  attorney,  under 
section  550  of  the  Kentucky  Practice  Code,  to 
make  the  affidavit  for  attachment,  see  John- 
son v.  Johnson,  31  Fed.  Rep.  700. 

Where  the  affidavit  of  attachment  is  insuffi- 
cient, a  subsequent  ratification  by  the  plaintiff 
of  all  that  has  been  done  by  the  attorney  does 
not  relieve  the  affidavit  of  its  insufficiency. 
Johnson  v.  Johnson,  31  Fed.  Rep.  700;  Grove 
v.  Harvey,  12  Rob.  (La.)  221.  And  compare 
Mandel  v.  Peet,  18  Ark.  236;  Augusta  Bank 
v.  Conrey,  28  Miss.  667  ;  Dove  v.  Martin,  23 
Miss.  588;  Ring  v.  Charles  Vogel  Paint,  etc., 
Co.,  46  Mo.  App.  377. 

The  authority  of  an  attorney  tq  make  affi- 
davits to  hold  to  bail  is  sufficiently  shown  by 
the  fact  that  suit  was  brought  by  him  in  the 
name  of  the  plaintiffs,  founded  on  such  bail 
proceeding.    Murphy  v.  Winter,  18  Ga.  690. 

May  Take  an  Appeal. — It  is  not  only  the  right 
but  the  duty  of  an  attorney  to  take  and  pros- 
ecute an  appeal  when  the  interests  of  his 
client  are  to  be  advanced  thereby.  Grosvenor 
v.  Danforth,  16  Mass.  74,  no  special  instruc- 
tions necessary;  Connett  v.  Chicago,  114  111. 
233;  Bach  v.  Ballard,  13  La.  Ann.  487;  Nisbet 
v.  Lawson,  1  Ga.  280.  See  also  Ring  v. 
Charles  Vogel  Paint,  etc.,  Co.,  46  Mo.  App.  374. 

Even  where  an  appeal  has  been  dismissed 
for  the  want  of  authority  on  the  part  of  the 
attorney  taking  it,  it  will  not  be  presumed 
that  he  has  no  authority  to  move  for  a  relaxa- 
tion of  the  costs  on  appeal.  Dalbkermeyer  v. 
Scholtes,  3  S.  Dak.  183. 

Contra. — A  rule  opposed  to  that  just  stated 
as  to  the  attorney's  authority  to  take  an  ap- 
peal is  laid  down  in  Hooker  v.  Brandon,  75 
Wis.  8.  See  also  Hopkins  v.  Mallard,  1 
Greene  (Iowa)  119. 

To  Abandon  an  Appeal. — An  attorney  may 
abandon  an  appeal  already  taken  if  he  thinks 
it  to  the  interest  of  his  client  to  do  so.  Union 
Mfg.  Co.  v.  Pitkin,  14  Conn.  174.  But  see  Lee 
v.  Lord,  75  Wis.  35. 

A  curator  ad  hoc,  appointed  to  represent  an 
absent  defendant,  has  no  right  to  abandon  his 
appeal,  and  if  he  does  so  the  cause  will  be  re- 
instated at  the  instance  of  the  defendant  him- 
self. Bienvenu  v.  Factors',  etc.,  Ins.  Co.,  33 
La.  Ann.  209. 

It  is  an  attorney's  duty  to  discourage  an 
appeal  by  his  ignorant  client,  where  the  case 
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usual  and  ordinary  powers,  and  cannot  set  up  ignorance  to  avoid  the  conse- 
quences of  their  conduct.1  But  secret  limitations  on  the  powers  of  an 
attorney  are  not  binding  on  persons  dealing  with  him  in  good  faith,  believing 
him  to  possess  the  usual  and  ordinary  powers  of  an  attorney.2 

2.  To  Appear  and  Act  as  Counsel — Authority  Depends  on  Retainer. — The  attorney's 
authority  to  appear  for  another,  and  to  institute  and  conduct  a  iitigation  for 
him,  must  depend  upon  whether  or  not  he  has  been  retained  by  such  person.3 

Presumption  of  Authority. — If,  however,  the  attorney  does  appear  and  act,  his 
authority  will  be  presumed  until  the  contrary  is  shown.4  The  burden  of 
proof  rests  upon  the  party  to  show  that  an  attorney's  entry  of  appearance 
for  him  was  unauthorized.5 

Relief  for  Unauthorized  Appearance — Authority  cannot  be  Attacked  Collaterally. — Upon 
proof  that  an  attorney's  appearance  was  unauthorized,  the  courts  will  grant 
relief,  if  properly  sought;6  but  the  rule  is  that  it  must  be  sought  in  the 
case  in  which  the  unauthorized  appearance  was  entered,  or  in  a  direct 
proceeding  to  have  the  judgment  based  on  the  appearance  set  aside,  and 


against  him  is  fully  proved.  Saffrans  v. 
State,  2  Lea  (Tenn.)  149. 

1.  Robinson  v.  Murphy,  69  Ala.  548.  See, 
generally,  the  title  Agency,  vol.  1,  p.  987. 

2.  Secret  Limitations  on  Attorney's  Powers. — 
Planters'  Bank  v.  Massey,  2  Heisk.  (Tenn.) 
362;  Glass-  v.  Davidson,  1  Baxt.  (Tenn.)  49; 
State  v.  Hawkins,  28  Mo.  366.  See  the  title 
Agency,  vol.  1,  p  994. 

3.  Power  to  Appear  Depends  on  Retainer. — 
See  Marrow  v.  Brinkley,  85  Va.  59;  Allen  v. 
Stone,  10  Barb.  (N.  Y.)  547;  Fanning  v. 
Trowbridge,  5  Hill  (N.  Y.)  428;  Roy  v.  Har- 
ley,  1  Duer  (N.  Y.)  637.  See  infra,  this 
title  and  division,  Presumption  of  Attorney'' s 
Authority ;  and  the  title  Appearances  in 
Encyc.  of  Pleading  and  Practice,  vol.  2, 
p.  588. 

The  fact  that  a  solicitor  has  acted  for  a 
party  in  various  matters  connected  with  a 
trust  does  not  authorize  him  to  enter  an  ap- 
pearance for  such  party  as  a  defendant  when 
sued  by  one  of  the  beneficiaries  of  the  trust. 
In  re  Gray,  65  L.  T.  N.  S.  743. 

Where  a  defendant  has  no  notice  of  an 
action,  and  is  out  of  the  state  when  it  is  com- 
menced, he  is  not  bound  by  an  unauthorized 
appearance  for  him  by  an  attorney.  McNa- 
mara  v.  Carr,  84  Me.  299. 

Where  a  case  has  been  dismissed  because 
of  a  champertous  agreement  between  plaintiff 
and  her  attorney,  the  latter  cannot  surrender 
the  agreement  and  continue  the  suit,  even 
though  he  may  have  and  exhibit  a  written 
power  of  attorney  constituting  him  her  attor- 
ney in  fact.    Kelly  v.  Kelly,  86  Wis.  170. 

It  is  in  the  discretion  of  the  court  to  admit 
an  attorney  in  fact  to  act  for  the  defendant, 
or  not,  in  his  absence,  and  no  written  power 
under  hand  and  seal  is  necessary;  but,  having 
permitted  him  to  act,  the  court  ought  not, 
without  assigning  any  cause  or  notice  to  the 
defendant,  to  refuse  to  hear  his  defense.  Bowls- 
by  v.  Johnston,  13  N.  J.  L.  349. 

Client's  Denial  of  Authority.— The  client's 
denial  of  the  authority  of  an  attorney  to  ap- 
pear for  him  in  the  case  and  waive  service  of 
process  need  not  be  made  under  oath  before 
he  can  be  permitted  to  testify  as  to  such 
authority.    He  may  go  on  the  stand  directly. 
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Bender  -'.  McDowell,  46  La.  Ann.  393.  See 
infra,  this  title  and  division,  Presumption  of 
Attorney's  Author it y . 

The  right  of  a  party  to  repudiate,  under 
oath,  the  authority  of  those  who  apparently 
represent  him,  upon  the  records  of  the  court, 
whether  as  plaintiff  or  defendant,  cannot  be 
questioned.  Legere  v.  Richard,  10  La.  Ann. 
669. 

4.  See  infra,  this  title  and  division,  Pre- 
sumption of  Attorney' s  Authority.  See  also 
the  title  Appearances  in  Encyc  of  Plead- 
ing and  Practice,  vol.  2,  p.  682. 

5.  Bonnifield -'.  Thorp,  71  Fed.  Rep.  924; 
Garrison  v.  McGowan,  48  Cal.  600;  Marrow 
v.  Brinkley,  85  Va.  59.  See  Nelson  v.  Jenks, 
51  Minn.  108  ;  and  infra,  this  title  and  division, 
Presumption  of  Attorney 's  Authority. 

6.  Belief  from  Judgment  Obtained  upon  Un- 
authorized Appearance.  —  Boro  v.  Harris,  13 
Lea  (Tenn.)  43;  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371;  McNamara  v.  Carr,  84  Me. 
299. 

"  The  weight  of  American  authority  now  is 
that  a  judgment  resting  upon  the  unauthor- 
ized appearance  of  an  attorney  may  be  an- 
nulled in  equity  upon  a  bill  filed  for  the 
purpose."  Boro  v.  Harris,  13  Lea  (Tenn.)  43, 
citing  Shelton  v.  Tiffin,  6  How.  (U.  S.)  163; 
Harshey  v.  Blackmarr,  20  Iowa  161,  89  Am. 
Dec.  520;  Gifford  -'.  Thorn,  9  N.  J.  Eq.  702; 
Coles  v.  Anderson,  8  Humph.  (Tenn.)  489. 

Where  three  defendants  are  sued,  an  attor- 
ney employed  by  two  of  them  has  no  authority 
to  represent  the  other.  And  if  judgment  is 
rendered  against  them  all,  such  attorney  has 
no  authority  to  appeal  therefrom,  except  on 
behalf  of  the  two  employing  him,  and  a  court 
of  equity  will  relieve  the  third  defendant  from 
a  judgment  in  the  appellate  court  where  the 
attorney  has  assumed  to  act  for  him.  Coles 
v.  Anderson,  8  Humph.  (Tenn.)  490.  See  also 
Kinzer  v.  Helm,  7  Heisk.  (Tenn.)  676. 

See  also  the  title  Appearances  in  Encyc 
of  Pleading  and  Practice,  vol.  2,  p.  682, 
where  the  subject  of  foreign  and  domestic 
judgments  obtained  upon  an  unauthorized 
appearance  is  exhaustively  discussed,  and  the 
views  of  the  different  courts  collected  and 
discriminated. 
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should  not  be  sought  In  a  collateral  proceeding.1 

Conditions  of  Relief — Promptness — Case  Clear  on  Merits. — The  party  seeking  relief  on 
such  grounds  must  show  that  he  has  acted  promptly,  that  there  was  no 
neglect  on  his  part,  and  that  he  has  a  clear  case  on  the  merits.2 

The  Courts  are  Strongly  Disinclined  to  Interfere,  even  ill  such  cases,  and  will  leave  the 
injured  party  to  his  remedy  against  the  attorney  ;  unless  it  be  made  to  appear 
that  this  remedy  is  valueless  owing  to  the  attorney's  insolvency,  or  to  a 
similar  cause.3 


1.  Authority  cannot  be  Attacked  Collaterally 
or  on  Appeal. — Bonnifield  v.  Thorp,  71  Fed. 
Rep.  924;  Abbott  v.  Dutton,44  Vt.  546,  8  Am. 
Rep.  349;  Corbitt  v.  Timmerman,  95  Mich. 
581;  Brown  v.  Nichols,  42  N.  Y.  26;  Wash- 
burn v.  Coke,  144  N.  Y.  287;  Donohue  v. 
Hungerford,  1  N.  Y.  App.  Div.  528.  See  also 
Williams  v.  Johnson,  112  N.  Car.  424;  the 
title  Appearances  in  Encyc.  of  Pleading 
and  Practice,  vol.  2,  p.  693. 

An  appearance  by  an  attorney  gives  juris- 
diction to  the  court  in  which  the  action  is 
pending,  even  thoughunauthorized,and  subse- 
quent proceedings  therein  cannot  be  attacked 
in  a  collateral  proceeding,  on  the  ground  that 
such  appearance  was  unauthorized  or  forged. 
Ferguson  v.  Crawford,  7  Hun  (N.  Y.)  25; 
Palen  v.  Starr,  7  Hun  (N.  Y.)  422. 

If  the  party  has  any  remedy  for  the  unau- 
thorized appearance  of  an  attorney,  other  than 
his  remedy  against  the  attorney,  it  is  by  appli- 
cation directly  to  the  court  which  rendered 
the  judgment  against  him  on  the  unauthorized 
appearance  of  the  attorney,  or  by  writ  of  error, 
and  not  by  audita  querela.  Abbott  v.  Dut- 
ton,  44  Vt.  546,  8  Am.  Rep.  394;  Spaulding 
v.  Swift,  18  Vt.  214. 

Where  a  judgment  or  decree  is  rendered  by 
consent  of  counsel,  no  appeal  or  rehearing 
will  lie  although  it  may  be  shown  that  the 
attorney's  consent  was  not  authorized  by  his 
client.  The  client's  remedy  in  such  a  case 
is  against  his  counsel;  or,  if  the  decree  was 
obtained  by  fraud,  the  client  may  obtain  re- 
lief by  an  original  bill  in  the  nature  of  a  bill 
of  review,  and  not  by  a  petition  for  a  rehear- 
ing or  by  appeal.  Jones  v.  Williamson,  5 
Coldw.  (Tenn.)  371.  See  also  French  v.  Shot- 
well,  5  Johns.  Ch.  (N.  Y.)  555. 

2.  What  Proof  Necessary  to  Obtain  Relief. — 
Jones  v.  Williamson,  5  Coldw.  (Tenn.)  379; 
Williams  v.  Johnson,  112  N.  Car.  424  (pre- 
sumption held  conclusive  as  to  innocent  third 
parties).  See  also  Young  v.  Watson,  155 
Mass.  77 ;  Meyer  v.  Littell,  2  Pa.  St.  177. 

"  But  the  act  of  an  attorney,  in  entering  the 
appearance  of  a  defendant,  carries  with  it  a 
presumption  of  due  authority  upon  his  part 
to  do  so.  Therefore  if,  after  an  appearance 
entered,  judgment  be  rendered  against  the 
defendant,  and  the  latter  seeks  relief  against 
the  judgment  on  the  ground  of  want  of  au- 
thority in  the  attorney  to  enter  his  appear- 
ance, it  is  incumbent  upon  such  party  to  make 
out  a  clear  and  unmixed  case.  He  is  required 
'to  show  clear  merits;  to  take  prompt  action; 
and  to  establish  his  right  by  cogent  and  strong 
evidence.'  There  would  indeed  be  but  little 
security  afforded  by  judicial  proceedings  had, 
if  a  party  who  had  been  unsuccessful  in  litiga- 


tion could  overthrow  or  defeat  them  upon 
mere  suggestion  of  want  of  authority  in  his 
attorney  to  appear  for  him,  or  to  conduct  the 
controversy  upon  his  behalf ;  and  it  would, 
from  the  nature  of  the  case,  usually  be  a  work 
of  much  difficulty  for  the  opposite  party  to 
show  the  authority,  even  if  it  existed."  Gar- 
rison v.  McGowan,  48  Cal.  600. 

In  a  suit  in  Louisiana  against  one  of  sev- 
eral defendants,  upon  a  judgment  rendered  in 
Mississippi,  on  an  appearance  for  all  by  an 
attorney,  after  the  dissolution  of  a  partner- 
ship of  which  they  were  members,  though  no 
service  was  made  on  such  defendant,  and  he 
swore  that  the  attorney  was  not  authorized 
to  represent  him,  it  was  held  that  the  judg- 
ment would  be  enforced  unless  the  defendant 
showed  that  at  the  time  of  its  rendition  he  had 
a  good  and  equitable  defense.  Walworth  v. 
Henderson,  9  La.  Ann.  339. 

3.  Courts  Not  Inclined  to  Interfere  where  Rem- 
edy against  Attorney  Adequate.  —  Bayley  v. 
Buckland,  5  D.  &  L.  115,  1  Exch.  1,  11  Jur. 
^64.  See  also  Hambridge  v.  De  la  Crouee,  3 
C.  B.  742,  54  E.  C.  L.  742. 

In  the  case  of  American  Ins.  Co.  v.  Oakley, 
9  Paige  (N.  Y.)  496,  38  Am.  Dec.  561,  Chan- 
cellor Kent  said  that  the  court  could  not  ordi- 
narily inquire  into  an  attorney's  authority  in 
appearing.  "  But  if  the  party  for  whom  such 
solicitor  appears,  or  assumes  to  act,  denies  his 
authority,  and  applies  to  the  court  for  relief 
before  the  adverse  party  has  acquired  any 
rights  or  suffered  any  prejudice  in  conse- 
quence of  the  acts  of  the  solicitor,  the  court 
may  correct  the  proceeding  and  may  compel 
the  solicitor  who  has  assumed  to  act  without 
authority  to  pay  the  costs  to  which  the  parties 
have  been  subjected  in  consequence  of  his 
improper  interference.  Wright  v.  Castle, 
3  Meriv.  12;  French  v.  French,  4  Law  Rec. 
N.  S.  123;  Lord  v.  Kellett,  2  Myl.  &  K.  1. 
In  cases,  however,  where  the  adverse  party 
has  acquired  rights  or  been  subjected  to  costs, 
by  proceedings  in  the  name  of  a  party  who 
afterwards  denies  the  authority  of  the  attor- 
ney or  solicitor  who  has  thus  proceeded,  the 
courts  are  in  the  habit  of  permitting  the  pro- 
ceedings to  stand,  where  the  solicitor  or 
attorney  is  a  responsible  man,  and  leaving  the 
party  injured  by  such  unauthorized  proceed- 
ings in  his  name  to  seek  his  redress  against 
such  solicitor  or  attorney  by  a  summary  ap- 
plication to  the  court  or  otherwise."  See 
also  Dundas  v.  Dutens,  1  Ves.  Jr.  196;  Den- 
ton v.  Noyes,  6  Johns.  (N.  Y.)  297,  5  Am. 
Dec.  237;  Vilas  v.  Plattsburgh,  etc.,  R.  Co., 
123  N.  Y.  4^3;  Coxe  v.  Nicholls,  2  Yeates 
(Pa.)  547;  Ex  p.  Stuckey,  2  Cox  Ch.  283. 
In  Shelton  v.  Tiffin,  6  How.  (U.  S.)  163,  it 
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Several  Defendants — One  Employing  Counsel  for  All. — One  defendant  may  employ  an 
attorney  to  represent  himself  and  all  codefendants,  and  an  appearance  by 
such  attorney  will  bind  them  all;1  but  this  authority  of  one  defendant  to 
employ  counsel  for  himself  and  his  codefendants  is  restricted  to  cases  where 
such  other  defendants  have  been  duly  served  with  process,  and  are  thus 
properly  before  the  court.2 

Retainer  in  Suit  No  Authority  to  Appear  in  Other  Litigation. — The  retainer  of  an 
attorney  by  a  party  in  one  cause  does  not,  of  itself,  authorize  such  attorney 
to  appear  for  him  in  a  new  and  independent  proceeding  without  further 
authority,  although  the  latter  suit  may  involve  the  same  matters  concerned 
in  the  original  litigation.3 

Appearance  Equivalent  to  Service  of  Process. — An  appearance  by  an  attorney, 
authorized  to  appear,  is  equivalent  to  a  personal  service  of  process  upon  the 
parties,  and  is  as  effectual  to  give  jurisdiction.4 

Withdrawal  of  Appearance — Its  Effect. — The  court  may,  in  its  discretion,  permit 
an  attorney  to  withdraw  an  entry  of  appearance  as  having  been  made  by  him 
without  authority,  but  he  cannot  then  move  to  dismiss  the  case  for  want  of 
a  citation,  or  for  mere  irregularity  in  the  process  or  its  service;5  and  if  an 
attorney  enters  an  appearance  under  a  misapprehension  of  his  authority  to 
do  so,  the  court  will  allow  him  to  withdraw  his  entry  upon  a  representation 
of  the  facts,  provided  application  for  such  withdrawal  is  timely  made.6 

Appearance  in  Prosecution  in  Criminal  Case. — If  a  regularly  licensed  and  practicing 
attorney  appears  in  the  prosecution  of  a  criminal  case,  he  may  be  heard  or 
not,  at  the  discretion  of  the  trial  court,  the  state's  attorney  consenting;  the 
prosecution  having  been  commenced,  he  cannot  be  required  to  produce  his 
authority  to  appear,  but  his  right  to  do  so  rests  entirely  in  the  discretion  of 
the  court,  which  may  refuse  him  the  favor  if  it  deems  it  best  to  do  so.7 


was  held  that  an  appearance  of  counsel  for 
a  party  through  inadvertence  and  without 
fraud,  to  the  prejudice  of  the  party,  subjects 
the  counsel  to  liability  for  damages.  "  But 
this,"  it  was  observed,  "would  not  sufficiently 
protect  the  rights  of  the  defendant.  He  is 
not  bound  by  the  proceedings,  and  there  is  no 
other  principle  which  can  afford  him  ade- 
quate protection."  The  judgment  in  that  case 
was  therefore  held  to  be  a  nullity. 

See  also  the  title  Appearances  in  Encyc. 
of  Pleading  and  Practice,  vol.  2,  p.  682. 

1.  Abbott  v.  Dutton,  44  Vt.  551,  8  Am. 
Rep.  394.  See  also  Scott  v.  Larkin,  13  Vt. 
112;  Spaulding  v.  Swift,  18  Vt.  214;  Whitney 
v.  Silver,  22  Vt.  634.  Compare  Coles  v. 
Anderson,  8  Humph.  (Tenn.)  490. 

2.  Abbott  v.  Dutton,  44  Vt.  551,  8  Am. 
Rep.  394;  Whitney  v.  Silver,  22  Vt.  634.  But 
see  Coles  v.  Anderson,  8  Humph.  (Tenn.)  490. 

Where  Process  was  Issued  against  Several  De- 
fendants, and  was  served  on  part  only,  and 
the  attorney  employed  by  those  who  were 
served  entered  an  appearance  for  all,  without 
the  knowledge  of  those  not  served,  and  judg- 
ment was  rendered  against  all,  and  one  who 
was  served  paid  more  than  his  proportion  of 
the  judgment  debt,  it  was  held,  on  his  filing 
a  bill  for  contribution,  that  the  judgment  was 
not  conclusive  on  those  who  were  not  served 
with  process  in  the  original  suit.  Cox  v. 
Hill,  3  Ohio  411. 

3.  Greenlaw  v.  Pettit,  87  Tenn.  467. 

4.  Habich  v.  Folger,  20  Wall.  (U.  S.)  1; 
Creightoniy.  Kerr,  20  Wall.  (U.  S.)  8;  Hill 


v.  Mendenhall,  21  Wall.  (U.  S.)  453;  Com- 
mercial, etc.,  Bank  v.  Slocomb,  14  Pet.  (U. 
S.)  60.  See  the  title  Appearances  in  En- 
cyc. of  Pleading  and  Practice,  vol.  2,  p. 
644. 

6.  U.  S.  v.  Yates,  6  How.  (U.  S.)  605. 
Effect  of  Recital  of  Appearance  In  Record. — In 

Schirling  v.  Scites,  41  Miss.  644,  it  was  held 
that  a  mere  recital  in  the  record  that  the  de- 
fendant appeared  by  attorney  would  not  con- 
stitute an  appearance  as  to  those  not  served 
with  process  nor  appearing,  nor  warrant  a 
judgment  against  them. 

6.  Court  may  Allow  Withdrawal  of  Unauthor- 
ized Appearance. — In  Hunt  v.  Brennan,  1 
Hun  (N.  Y.)  213,  certain  attorneys  who  were 
authorized  to  appear  for  a  defendant  in  all 
actions  regularly  commenced  against  him,  ap- 
peared for  him  in  a  case,  believing  at  the 
time  they  did  so  that  the  summons  had  been 
duly  served  upon  him  personally,  when  in 
fact  it  had  not.  The  defendant  did  not  know 
of  their  appearance  until  after  service  of  the 
complaint.  It  was  held  that  the  attorneys  had 
no  authority  to  enter  the  appearance,  and  that 
an  order  would  be  granted,  on  application  of 
the  defendant,  permitting  him  to  withdraw 
the  notice  of  appearance. 

7.  To  Appear  as  Prosecutor  in  State  Case. — 
Chambers  v.  State,  3  Humph.  (Tenn.)  241, 
overruling,  to  some  extent,  Ex  p.  Gillespie, 
3  Yerg.  (Tenn.)  325,  where  it  was  remarked 
that  an  attorney  assisting  in  the  prosecution 
of  a  state  case  might  be  ruled  to  produce  his 
authority.    This  latter  case  also  held  that  the 
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3.  To  Employ  Associate  Counsel  or  Assistants — Delegation  of  Authority. — The 

employment  of  an  attorney  is  a  personal  one,  and  he  cannot  turn  over  to 
another  his  powers  and  duties,  except  upon  the  express  assent  of  his  client.1 

Reason  of  Rule  against  Delegation. — The  rule  rests  not  only  on  the  principle  of 
delegatus  non  delegare  potest,  but  also  on  the  strong  presumption  that  the 
client,  in  selecting  a  particular  person  for  his  attorney,  was  influenced  largely 
by  his  confidence  in  the  person  selected  and  his  reliance  on  his  capacity  and 
integrity,  and  desired  his  particular  personal  services,  and  not  those  of  any 
attorney  he  might  select  to  act  for  him.2 

Employment  of  Assistant  Counsel — Ratification. — An  attorney  may,  however,  employ 
whatever  assistant  counsel  he  may  choose,  but  even  in  such  a  case  he  cannot 
charge  his  client  with  their  fees.3  If,  however,  the  client,  with  full  knowledge 
of  all  the  circumstances  and  of  the  understanding  that  he  is  to  be  charged 
with  the  fees  of  extra  counsel,  makes  no  objection,  it  is  too  late  for  him  to 
do  so  after  the  case  is  ended  and  the  services  have  all  been  rendered.4 


state  had  a  right  to  employ  counsel  to  assist 
in  the  prosecution,  but  that  its  attorney  had 
not.  See  also  Cage  v.  Foster,  5  Yerg.  (Tenn.) 
261,  26  Am.  Dec.  265. 

1.  Delegation  of  Authority  by  Attorney. — 
Hitchcock  v.  M'Gehee,  7  Port.  (Ala.)  556; 
Johnson  v.  Cunningham,  1  Ala.  249;  Danley 
v.  Crawl,  28  Ark.  95;  Kellogg  v.  Norris,  10 
Ark.  18;  Morgan  v.  Roberts,  38  111.  85;  An- 
trobus  v.  Sherman,  65  Iowa  230,  54  Am.  Rep. 
7;  Clegg  v.  Baumberger,  no  Ind.  536;  Dick- 
son v.  Wright,  52  Miss.  585,  24  Am.  Rep. 
677 ;  Matter  of  Bleakley,  5  Paige  (N.  Y.)  311 ; 
Buckley  v.  Buckley  (Supreme  Court),  18  N. 
Y.  Supp.  607  ;  Crotty  v.  Eagle,  35  W.  Va.  143. 
Compare  Planters'  Bank  v.  Massey,  2  Heisk. 
(Tenn.)  362;  Herron  v.  Bullitt,  3  Sneed 
(Tenn.)  497.  See  also  the  title  Agency,  vol. 
1,  p.  978. 

Illustrations. — Where  a  contract  for  his  serv- 
ices is  made  by  an  attorney,  and  land  is  con- 
veyed to  him  as  a  conditional  fee  for  conduct- 
ing an  action  for  his  client,  the  contract  is  a 
personal  and  confidential  one,  and  cannot  be 
turned  over  to  any  other  attorney  without  the 
assent  of  the  client ;  if  the  contract  is  assigned 
to  another  by  the  attorney,  the  client  may  de- 
clare it  at  an  end  and  recover  the  lands  con- 
veyed, but  money  already  expended  by  the 
attorney  in  the  prosecution  of  the  action  must 
be  refunded.  Hilton  v.  Crooker,  30  Neb.  707. 
But  the  principle  of  this  case  can  have  no 
application  where  the  attorney  has  rendered 
practically  all  the  services  he  contracted  to 
render  before  the  assignment  was  made;  in 
such  a  case  the  assignment  is  valid,  being  vir- 
tually the  assignment  of  a  debt  due.  Taylor 
v.  Black  Diamond  Coal  Min.  Co.,  86  Cal. 
589- 

An  attorney  cannot  delegate  his  authority 
to  make  a  collection,  to  another  attorney,  so 
that  the  client  will  be  liable  for  costs  incurred 
in  the  attempt  to  collect.  Antrobus  v.  Sher- 
man, 65  Iowa  230,  54  Am.  Rep.  7.  See  also 
Hoover  v.  Greenbaum,  61  N.  Y.  305. 

An  attorney  at  law,  elected  a  judge,  cannot 
substitute  another  to  perform  his  subsisting 
professional  contracts,  for  what  a  person  is 
legally  incapacitated  to  do  himself  he  cannot 
do  by  another.    Ratcliff  v.  Baird,  14  Tex.  43. 

One  who  is  a  lawyer  in  the  employ  of  a 


litigant's  attorney,  though  not  his  partner, 
acting  in  behalf  of  his  employer,  may  recog- 
nize for  the  client  on  a  petition  for  the  as- 
sessment of  damages  in  a  condemnation  pro- 
ceeding, and  bind  him  thereby  as  his  superior 
might  do.  Mahoney  v.  Middlesex  County, 
144  Mass.  459. 

2.  Smalley  v.  Greene,  52  Iowa  241,  35  Am. 
Rep.  267;  Dickson  v.  Wright,  52  Miss.  585,  24 
Am.  Rep.  677. 

3.  Assistant  Counsel. — Voorhies  v.  Harrison, 
22  La.  Ann.  85.  See  Price  v.  Hay,  132  111. 
543,  31  111.  App.  293,  29  111.  App.  552;  and 
infra,  this  title,  Compensation — Fees  of  As- 
sociate Counsel. 

An  attorney  cannot  recover  from  his  client 
fees  of  associated  counsel  without  proving 
that,  at  his  client's  request,  he  has  either  paid 
or  become  responsible  therefor.  Cook  v. 
Ritter,  4  E.  D.  Smith  (N.  Y.)  253.  But  the 
attorney  is  himself  liable  to  the  associate 
counsel  engaged  by  him  to  assist  in  the  case. 
Scott  v.  Hoxsie,  13  Vt.  50. 

In  Briggs  v.  Georgia,  10  Vt.  68,  this  dis- 
tinction is  made,  that  "  an  attorney  who  has 
the  management  of  a  suit,  and  who  is  both  the 
agent  and  attorney  for  the  party,  may  employ 
assistant  counsel  at  the  charge  of  his  client. 
The  counsel  employed  may  charge  his  fees  to 
the  attorney  employing  him,  who  may  recover 
the  same  of  the  party,  or  they  may  be  charged 
directly  to  the  party.  But  when  the  attorney 
is  only  employed  to  attend  to  the  suit,  and  the 
party  is  in  the  immediate  vicinity  and  directs 
as  to  the  management  of  the  suit,  no  general 
authority  in  the  attorney  to  employ  assistant 
counsel  would  be  implied." 

Assistant  counsel,  employed  after  a  report 
has  been  made,  cannot  file  exceptions  to  the 
report  which  the  attorney  of  record  was  pre- 
cluded from  making  by  his  course  and  by  his 
admissions  made  during  the  trial  by  the  ref- 
erees. Bollman  v.  Bollman,  6  Rich.  (S.  Car.)  29. 

4.  When  Client  Bound  for  Fees  of  Assistant 
Counsel. — Aldrich  v.  Brown,  103  Mass.  527; 
Prices.  Hay,  132  111.  543,  29  111.  App.  552; 
Young  v.  Crawford,  23  Mo.  App.  434 ;  Chester 
v.  Jumel  (Supreme  Ct.),  5  N.  Y.  Supp.  809. 
See  also  Paddock  v.  Colby,  18  Vt.  4S5;  and 
infra,  this  title,  Compensation — Fees  of  Asso- 
ciate Counsel. 
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Agreement  on  the  Basis  of  Delegation  of  Authority. — Since  an  attorney  has  no  power 
or  right  to  delegate  his  authority,  an  agreement  entered  into  by  him,  by 
which  he  undertakes  to  transfer  to  another  attorney  certain  claims  held  by 
him  for  collection,  is  not  enforceable,  nor  can  damages  be  recovered  for  a 
breach  of  it.1 

Attorney  to  Collect — Effect  of  Payment  to  Substitute. — An  attorney  cannot  select 
another  attorney  to  prosecute  an  action  or  claim  which  he  himself  was 
retained  to  conduct  or  collect  ;  and  payment  of  money  in  the  cause  to  an 
attorney  so  selected  will  be  no  defense  to  an  action  for  such  money  by  the 
client  against  his  original  attorney.2 

Employment  of  Substitute,  where  Original  Attorney  Unable  to  Act. — The  employment  of 
a  substitute  to  conduct  the  prosecution  or  defense  of  a  case,  where  the 
original  attorney  becomes  unable  for  any  reason  to  discharge  the  duty,  is  not 
necessarily  void  or  illegal,  and  if  the  client  stands  by  and  fails  to  make 
objection  he  cannot  afterwards  object  that  the  substitution  was  unauthor- 
ized.3 But  it  seems  that  such  a  substitution  is  warranted  only  where  the 
original  attorney  becomes  incompetent  or  unable,  from  some  just  cause,  to 
perform  the  duties  imposed  by  his  retainer;  mere  inconvenience  is  not 
sufficient.4 

4.  To  Make  Stipulations  or  Agreements. — Subject  to  the  rule  that  an  attorney 
cannot  compromise  his  client's  case,5  any  agreement  or  stipulation  which 


In  Rogers  v.  McKenzie,  81  N.  Car.  64,  an 
attorney,  without  his  client's  actual  knowledge, 
associated  with  himself  another  attorney  and 
marked  the  latter's  name  on  the  docket.  The 
cause  was  in  litigation  for  about  seven  years, 
during  which  time  both  attorneys  participated 
equally  in  its  conduct.  It  was  held  that  the 
plaintiff  was  bound  by  the  receipt  of  such  as- 
sociate counsel  given  in  discharge  of  final 
judgment.  See  also  McEwen  v.  Mazyck,  3 
Rich.  (S.  Car.)  212. 

Employment  of  Substitute  —  Ratification. — 
Subsequent  assent,  or  even  failure  to  object, 
with  knowledge  of  the  facts,  may  operate  as 
a  ratification,  on  the  part  of  the  client,  of  an 
employment  of  a  substitute  which  originally 
was  not  authorized.  Johnson  v.  Cunningham, 
1  Ala.  249;  King  v.  Pope,  28  Ala.  601. 

1.  Smalley  v.  Greene,  52  Iowa  241,  35  Am. 
Rep.  267.  See  also  Kellogg  v.  Morris,  10 
Ark.  18. 

2.  Payment  to  Associate  Attorney. — Clegg  v. 
Baumberger,  nolnd.  536;  Kellogg  v.  Norris, 
10  Ark.  18;  Dickson  v.  Wright,  52  Miss.  585, 
24  Am.  Rep.  677;  Antrobus  v.  Sherman,  65 
Iowa  230,  54  Am.  Rep.  7  ;  McDowell  v.  Greg- 
ory, 14  Neb.  33.  See  also  the  title  Agency, 
vol.  1,  p.  982. 

But  see  Planters'  Bank  -'.  Massey,  2  Heisk. 
(Tenn.)  360.  In  this  case  a  claim  was  sent  to 
B.  &  B.,  a  firm  of  attorneys,  who,  on  leaving 
the  state  temporarily,  turned  it  over  to  one  S. 
to  collect.  S.  collected  it  and  receipted  for  it. 
In  a  subsequent  action  by  the  client  on  the 
same  claim,  it  was  held  that  the  payment  to 
S.  was  valid  and  binding  on  the  client,  although 
S.  never  paid  it  over.  Freeman,  J.,  speaking 
for  the  court,  said  :  "  We  hold  therefore  that 
the  power  to  sue  for  a  debt  implies  and  car- 
ries with  it  the  power  to  collect  it;  and  that 
the  attorney  in  whose  hands  it  may  have 
been  originally  placed  for  collection  might 
place  such  claims  in  the  hands  of  other  attor- 
3  C.  of  L. — 23 


neys  for  the  purpose  of  bringing  suit,  where  it 
was  impracticable  or  inconvenient  for  the 
original  attorneys  to  attend  personally  to  the 
case;  and  the  attorneys  might  use  such  suit- 
able means  or  agencies  as  they  saw  fit  to  em- 
ploy, if  such  was  the  usage  and  custom,  or  if 
it  was  understood  by  the  parties  to  be  the  mode 
in  which  the  business  would  or  might  be  con- 
ducted. *  *  *  And  no  secret  instructions  to 
any  of  the  attorneys,  not  communicated  to  the 
debtor,  would  affect  the  validity  of  his  pay- 
ment of  the  debt  to  the  agent."  See  also  Rogers 
v.  McKenzie,  81  N.  Car.  164;  Herron  v.  Bul- 
litt, 3  Sneed  (Tenn.)  497. 

3.  Fenno  v.  English,  22  Ark.  170;  Smith  v. 
Lipscomb,  13  Tex.  532.  See  also  Rogers  v. 
McKenzie,  81  N.  Car.  164. 

"Any  construction,  which  would  oblige  an 
attorney  to  give  his  personal  services  as  attor- 
ney at  all  events,  would  be  fraught  with  evils 
of  such  magnitude  as  to  prevent  its  adoption 
unless  controlled  by  authorities.  No  per- 
son could  accept  the  position  of  supreme  or 
circuit  judge  if  he  was  engaged  as  counsel 
*  *  *  without  subjecting  himself  to  a  suit  for 
damages."    Fenno  v.  English,  22  Ark.  173. 

The  original  counsel  employed  by  a  party 
to  collect  a  debt,  or  conduct  a  suit,  may  sub- 
stitute another  person  to  act  in  his  place  if 
so  authorized  by  his  client,  and  such  author- 
ity may  be  inferred  from  the  circumstances 
of  the  particular  case.  Ellis  v.  Heptinstall,  8 
W.  Va.  388. 

4.  See  Smith  v.  Lipscomb,  13  Tex.  532; 
Coon  v.  Plymouth  Plank  Road  Co.,  32  Mich. 
248. 

5.  See  infra,  this  title  and  division,  To 
Compromise  Client's  Rights;  Marbourg  v. 
Smith,  11  Kan.  554;  Bonnifield  v.  Thorp,  fi 
Fed.  Rep.  924. 

An  Attorney  Has  No  Authority  to  Surrender  any 
Substantial  Right  of  his  client's  under  the  guise 
of  a  stipulation,  without  a  clear  and  express 
353  Volume  111. 


General  Authority 


A  TTORNEY  AND  CLIENT. 


of  Attornevs, 


appears  in  the  progress  of  a  cause  to  be  necessary  or  expedient  for  the 
advancement  of  his  client's  interests  may  be  made  for  his  client  by  an  attor- 
ney ; 1  and  this  right,  it  seems,  is  exclusive  so  far  as  it  applies  to  stipulations 
relating  purely  to  the  management  of  the  case  in  court.* 

Stipulation  that  One  Trial  shall  Determine  Cases  Involving  Same  Issues. — Thus  an 
attorney  employed  in  several  different  suits  by  or  against  different  parties, 
but  all  involving  the  same  issues,  and  the  interest  of  his  client  being  of  the 
same  character  in  all,  may  stipulate  that  the  trial  of  one  shall  determine  the 
issues  in  all  the  others.3 


grant  of  such  authority;  it  cannot  be  implied 
from  an  ordinary  retainer.  Dickerson  v. 
Hodges,  43  N.  J.  Eq.  45.  Thus  an  attorney 
retained  to  foreclose  a  mortgage  cannot  bind 
his  client  by  a  declaration  that  the  client  will 
not  consider  the  mortgage  as  foreclosed,  thus 
rendering  nugatory  the  duty  he  was  employed 
to  discharge.  Lewis  v.  Duane,  141  N.  Y. 
302. 

1.  Stipulations  in  Progress  of  the  Cause. — 

Farmers'  Trust,  etc.,  Bank  v.  Ketchum,  4  Mc- 
Lean (U.  S.)  120;  Windmiller*.  Chapman,  38 
111.  App.  276  (may  waive  a  jury)  ;  In  re 
Heath's  Will,  83  Iowa  215;  Ohlquest  v.  Far- 
well,  71  Iowa  233;  Lockwood  v.  Blackhawk 
County,  34  Iowa  235  ;  Calmes  v.  Stone,  7  La. 
Ann.  133;  Mahoney  v.  Middlesex  County, 
144  Mass.  459;  Rogers  v.  Greenwood,  14  Minn. 
333;  McCann  v.  McLennan,  3  Neb.  25;  Han- 
son v.  Hoitt,  14  N.  H.  56;  Mathews  v.  Mas- 
sey,  4  Baxt.  (Tenn.)  461.  See  also  Merritt  v. 
Wilcox,  52  Cal.  238;  Albee  v.  Hayden,  25 
Minn.  267.  And  compare  Revis  v.  Wallace,  2 
Heisk.  (Tenn.)  658. 

Action  on  Note— Stipulation  to  Exonerate  In- 
dorser  on  Certain  Conditions. — In  an  action  on 
a  promissory  note,  the  attorney  for  the  plain- 
tiffs agreed  with  the  defendant,  whose  intes- 
tate was  the  indorser  of  the  note,  that  if  she 
would  confess  judgment  and  not  dispute  her 
liability  on  the  note  he  would  immediately 
proceed  by  execution  to  collect  the  amount 
from  the  drawer  of  the  note,  the  principal 
debtor  assuring  her  that  the  drawer  had  prop- 
erty abundantly  sufficient  to  satisfy  the  note. 
Acting  on  the  faith  of  this  promise,  she  con- 
fessed judgment  as  agreed.  The  court  held 
that  this  agreement  was  within  the  scope  of 
the  general  authority  of  the  attorney,  and  was 
therefore  binding  on  the  plaintiffs;  and  plain- 
tiffs, or  their  attorney,  having  negligently 
failed  to  make  the  amount  of  the  note  out  of 
the  drawer,  by  postponing  action  until  he  had 
removed  his  property  out  of  reach,  were  en- 
joined from  taking  any  proceedings  on  the 
judgment  confessed  by  the  indorser.  Union 
Bank  v.  Geary,  5  Pet.  (U.  S.)  99. 

After  Complainant's  Solicitor  has  been  Ap- 
pointed Trustee  in  the  cause,  he  no  longer 
stands  in  the  relation  of  attorney  to  the  com- 
plainant, such  relations  being  inconsistent,  and 
he  has  therefore  no  power  to  stipulate  for  delay 
in  the  execution  of  the  decree,  nor  to  bind  his 
former  client  by  an  agreement  to  that  effect. 
Ward  v.  Hollins,  14  Md.  158. 

2.  Attorney  Has  Exclusive  Control  of  the  Case. 
— Nightingale  v.  Oregon  Cent.  R.  Co.,  2 
Sawy.  ( U.  S. )  338 ;  Board  of  Com'rs  v. 
Younger,  29  Cal.  147;  Read  v.  French,  28  N. 


Y.  285.  See  infra,  this  title  and  division,  To 
Exclusive  Control  of  Proceedings. 

In  Anonymous,  1  Wend.  (N.  Y.)  108,  a  de- 
fault in  pleading  having  been  made,  the- 
attorney  for  the  opposite  party  refused  to 
waive  it,  on  the  ground  that  his  client  had 
specifically  instructed  him  not  to  do  so.  The 
court  held  that  the  attorney  nevertheless  had 
power  to  waive  the  default,  and  it  appearing 
to  be  a  clear  case  where  the  default  should  be 
set  aside  he  should  make  a  waiver  and  not 
compel  the  other  side  to  resort  to  the  court 
for  relief.  The  client  has  no  right  to  control 
his  attorney  in  the  due  and  orderly  conduct 
of  the  suit. 

The  attorney  for  the  plaintiff  controls  the 
prosecution  of  a  case  as  against  the  defendant, 
and  the  court  will  overrule  a  motion  to  dis- 
miss it.  founded  on  the  written  personal  con- 
sent of  the  plaintiff,  if  the  latter's  attorney 
refuses  his  consent.  If  the  defendant  has  ob- 
tained any  right  to  have  the  actioh  dismissed 
he  should  set  it  up  by  proper  pleadings  as  a 
matter  of  defense.  McConnell  v.  Brown,  40 
Ind.  384.  See  also  infra,  this  title,  Lien  of 
Attorneys — How  Affected  by  Settlement  be- 
tween the  Parties. 

Litigant  cannot  Himself  Set  Up  Want  of  Au- 
thority to  Defeat  His  Own  Stipulation. — But  it 
has  been  held  that  a  litigant  who  herself  signs 
a  stipulation,  as  for  an  order  for  a  discontin- 
uance, is  precluded  from  objecting  that  her 
attorney  alone  was  authorized  to  sign  such 
stipulation.  McBratney  v.  Rome,  etc.,  R.  Co., 
87  N.  Y.  467. 

3.  Several  Actions  Involving  Same  Issues — 
Stipulation  for  One  Trial. — Ohlquest  v.  Farwell, 
71  Iowa  231 ;  Scarritt  Furniture  Co.  v.  Moser, 
48  Mo.  App.  543.  Compare  Borkheim  v.  North 
British,  etc.,  Ins.  Co.,  38  Cal.  623,  where  the 
court  held  that  under  the  California  statute 
(Stat.  1851,  §  48),  providing  that  an  attorney 
and  counselor  shall  have  authority  "to  bind 
his  client  in  any  of  the  steps  of  an  action  or 
proceeding,  by  his  agreement  filed  with  the 
clerk,  or  entered  upon  the  minutes  of  the 
court,  and  not  otherwise,"  etc.,  a  stipulation 
by  the  attorney  of  the  plaintiff,  who  had  sev- 
eral actions  turning  upon  the  same  issues,  that 
but  one  case  should  be  tried,  and  the  others 
should  abide  the  result,  which  stipulation  was 
not  reduced  to  writing  and  filed  with  the  clerk, 
nor  entered  on  the  minutes  of  the  court,  was 
not  binding  upon  the  parties. 

Same — Stipulation  to  Bind  Infant  Party. — In 
Eidam  v.  Finnegan,  48  Minn.  53,  it  is  held 
that  while  such  a  stipulation  will  bind  an 
adult  client,  when  made  fairly  and  without 
collusion,  yet  it  does  not  bind  an  infant  party, 
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Special  Statutes  in  Some  of  the  States  require  that  all  such  agreements  or  stipula- 
tions entered  into  by  attorneys  for  their  clients  shall  be  in  writing  and  placed 
of  record  ;  where  such  a  statute  prevails,  the  stipulation  or  agreement  is  of 
no  force  unless  executed  in  conformity  with  the  requirements  of  the  statute.1 

Instances  of  Stipulations  within  the  Power  of  an  Attorney  in  controlling  the  progress  of  a 
cause  committed  to  him  are  stipulations  for  additional  time  to  file  pleadings,2 
or  waiving  the  verification  of  pleadings,3  or  waiving  a  trial  by  jury,4  or  as  to 
the  production  of  evidence  on  the  trial,5  or  consenting  to  a  decree  as  to  the 
compensation  of  a  receiver  or  assignee  of  property  in  litigation.6 


unless  ratified  bv  the  court  upon  a  showing 
that  it  is  for  the  interests  of  the  infant,  or,  at 
least,  not  prejudicial  to  him.  It  must  affirma- 
tively appear  that  the  matters  in  controversy 
in  the  two  actions,  so  far  as  they  affect  the  in- 
fant, are  precisely  the  same,  and  that  he  is  rep- 
resented properly  in  each  action.  See  also 
McClure  v.  Farthing,  51  Mo.  109;  Litchfield 
v.  Burwell,  5  How.  Pr.  (N.  Y.  Supreme  Court) 
341 ;  and  the  titles  Guardian  ad  Litem  ; 
Infants. 

1.  Statutes  Requiring  Written  Stipulations. — 

See  Merritt  v.  Wilcox,  52  Cal.  238;  Bork- 
heim  v.  North  British,  etc.,  Ins.  Co.,  38  Cal. 
623;  State  v.  Stewart,  74  Iowa  336;  McCann 
v.  McLennan,  3  Neb.  25. 

In  Goben  v.  Goldsberry,  72  Ind.  44,  an  at- 
torney made  a  verbal  agreement  with  the  op- 
posing counsel  that  a  bill  of  exceptions  might 
be  filed  after  the  sixty  days  allowed  by  the 
court  in  which  to  file  the  same,  and  should  be 
antedated.  The  agreement  was  held  not 
binding  on  his  client,  under  an  Indiana  stat- 
ute providing  that  agreements  of  attorneys 
should  bind  their  clients  only  when  filed  with 
the  clerk  or  entered  on  the  minutes  of  the 
court. 

Irregularities  in  the  taking  of  depositions 
cannot  be  cured  by  proof  of  an  oral  stipula- 
tion waiving  formalities,  under  Iowa  Code, 
§  273,  requiring  such  stipulations  to  be  in 
writing.  Hardin  v.  Iowa  R.,  etc.,  Co.,  78 
Iowa  726. 

2.  Bonnifield  v.  Thorp,  71  Fed.  Rep.  924; 
Brooks  v.  Cavanaugh,  11  La.  Ann.  183. 

3.  Waiving  Verification  of  Pleadings. — Smith 
v.  Mulliken,  2  Minn.  319.  See  Gibson's  Suits 
in  Chancery,  §  365;  Hastings  v.  Halleck,  13 
Cal.  213. 

Verification  is  waived  by  retaining  the  plea, 
and  not  returning  it  within  a  reasonable  time 
after  service.    Smith  v.  Mulliken,  2  Minn.  319. 

4.  Waiving  Jury  Trial. — Alexandria  Canal 
Co.  v.  Swann,  5  How.  (U.  S.)  83;  Brooks  v. 
New  Durham,  55  N.  H.  559;  Pike  v.  Emerson, 
5  N.  H.  393,  22  Am.  Dec.  468;  Smith  v. 
Barnes,  9  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
368;  Somers  Balabrega,  1  Dall.  (Pa.)  164. 
Compare  Marbourg  v.  Smith,  11  Kan.  554. 

An  attorney  retained  to  make  and  urge  a 
motion  for  a  change  of  venue  has  authority, 
it  seems,  to  consent  to  a  reference  of  the  ac- 
tion. Tiffany  v.  Lord,  40  How.  Pr.  (N.  Y. 
Supreme  Ct.)  481.  See  also  Buckland  v.  Con- 
way, 16  Mass.  396;  Davidson  v.  Rozier,  23  Mo. 
388;  Morris  v.  Grier,  76  N.  Car.  411 ;  Wilson 
v .  Young,  9  Pa.  St.  101. 

6.  Stipulations  as  to  Evidence. — "  We  take  the 
practice  to  be  that  an  attorney's  entries  on 


the  docket,  his  agreements  about  continuance, 
about  evidence,  or  the  conduct  of  the  trial,  or, 
perhaps,  about  the  costs  and  the  like,  would 
in  general  bind  the  client."  1  Parsons  on 
Contracts  117;  Garrett  v.  Hanshue  (Ohio 
1895),  42  N.  E.  Rep.  256,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  954;  Mathews 
v.  Massey,  4  Baxt.  (Tenn.)  461. 

Thus  an  agreement  by  counsel  put  in  the 
record,  that  certain  evidence  was  produced  at 
the  trial,  will  make  such  evidence  a  part  of 
the  record  although  it  is  omitted  in  a  bill  of 
exceptions.  Tomeny  -'.  German  Nat.  Bank, 
9  Heisk.  (Tenn.)  493. 

An  attorney  may  agree,  in  order  to  save 
costs,  that  the  testimony  of  a  witness  residing 
in  another  county  may  be  taken  in  writing 
without  a  commission,  and  afterwards  that  the 
cause  be  submitted  for  decision.  Lacoste  v. 
Robert,  11  La.  Ann.  33.  See  also  Paxton  v 
Cobb,  2  La.  140;  Calmest.  Stone,  7  La.  Ann. 
133- 

The  testimony  of  a  witness  was  taken  in 
writing  by  consent  of  the  plaintiff's  and  de- 
fendant's attorneys,  to  be  read  in  evidence  for 
the  plaintiff  "if  the  defendant  did  not  ob- 
ject." It  was  held  that  the  defendant's  attor- 
ney could  not,  without  the  knowledge  of  his 
client,  object  to  the  evidence.  Hellman  v. 
McWhennie,  3  Rich.  (S.  Car.)  364. 

6.  Matter  of  Maxwell,  66  Hun  (N.  Y.)lSI. 
Stipulation  as  to  Sale. — An  attorney  may 
agree  for  his  client  that  if  the  land  in  litiga- 
tion be  sold  under  the  foreclosure  decree  pend- 
ing appeal  the  proceeds  shall  be  held  in  court, 
subject  to  the  disposition  of  the  case  on  appeal. 
Halliday  v.  Stuart,  151  U.  S.  229. 

He  may  assent  to  a  sale  of  land,  which  has 
been  attached  under  his  client's  bill,  filed  by 
him,  and  a  purchaser  at  a  sale  made  under 
such  circumstances  would  take  a  good  title. 
Rice  v.  O'Keefe,  6  Heisk.  (Tenn.)  638. 

An  Attorney  Employed  Merely  to  Prepare  a 
Petition  for  letters  of  administration  cannot 
bind  his  client  by  a  description  of  certain 
property  as  the  property  of  the  estate.  Duff 
v .  Duff,  71  Cal.  513. 

Agreement  Not  to  Issue  Execution. — A  solic- 
itor has  authority  to  enter  into  an  undertaking, 
in  behalf  of  his  client,  not  to  issue  an  execu- 
tion against  the  client's  judgment  debtor  in 
consideration  of  the  acceleration  of  the  pay- 
ment of  the  debt.  On  a  breach  of  such  agree- 
ment, the  solicitor  may  be  required  to  pay  all 
costs  resulting  from  his  violation  of  it.  In 
re  Commonwealth  Land,  etc.,  Co.,  43  L.  J. 
Ch.  99. 

Agreement    for  Compensation   for  Opposing 
Counsel. — An    agreement    by    the  attorney 
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The  Peculiar  Circumstances  of  a  Particular  Case  may  impose  special  limitations  upon 

this  implied  power.1 

Stipulation  Waiving  Right  of  Appeal. — It  has  been  held  that  an  attorney  may 
stipulate  that  the  decision  of  the  referee  or  of  the  trial  court  shall  be  final, 
and  that  no  appeal  will  be  taken  or  new  trial  asked  for  ;2  but  the  better 


for  defendant  in  a  suit  for  partition,  that  the 
plaintiff's  attorney  shall  be  allowed  a  certain 
percentage  of  the  proceeds  of  the  sale  of  the 
property  as  counsel  fees,  is  not  binding  on 
the  defendants,  where  thev  did  not  specially 
authorize  their  attorney  to  make  it,  and  where 
thev  objected  promptly  when  it  was  brought 
to  their  knowledge.  Luzerne  Bldg.,  etc., 
Assoc.  v.  People's  Bank,  142  Pa.  St.  121. 

New  York — Extending  Time  for  Justice's  De- 
cision.— Authority  to  appear  for  a  party  in  a 
justice's  court  includes  authority  to  stipulate 
on  the  final  submission  of  the  case  that  the 
justice  may  enter  judgment  after  the  time  pre- 
scribed by  the  New  York  Code  Civ.  Pro., 
§  3015.  Beardsley  v.  Pope,  88  Hun  (N.Y.) 
560,  reversing  w  Misc.  Rep.  (N.Y.)  117. 

Extending  Time  for  Performance  of  Judgment. — 
An  attorney's  general  powers  do  not  author- 
ize him  to  extend  the  time  in  which  a  judg- 
ment for  the  possession  of  specific  property 
may  be  performed.  Beatty  -'.  Hamilton,  127 
Pa.  St.  71. 

Opening  Default. — An  attorney  may  open  a 
default  which  has  been  taken,  whether  prop- 
erly or  improperly,  against  the  opposite  party, 
and  vacate  the  judgment  entirely,  even  against 
the  instructions  of  his  client.  Read  v.  French, 
28  N.  Y.  293.  See  Clussman  v.  Merkel,  3 
Bosw.  (N.  Y.)  402;  Hopping  v.  Qyin,  12 
Wend.  (N.Y.)  517.  This  authority  does  not 
extend  to  judgments  other  than  those  by  de- 
fault. Quinn  v.  Lloyd,  5  Abb.  Pr.  N.  S.  (N. 
Y.  Super.  Ct.)  281,  36  How.  Pr.  (N.Y.)  378. 
Nor  does  it  extend  to  all  cases  of  judgment  by 
default.  Thus  where  judgment  in  ejectment  is 
entered  by  agreement  of  the  parties,  to  be  re- 
leased on  the  payment  of  a  certain  sum  on  or 
before  a  certain  day,  and  the  money  is  not  paid 
on  or  before  the  day,  the  judgment  becomes 
absolute,  and  the  receipt  of  the  money  by  the 
attorney  of  the  plaintiff,  after  the  day,  without 
his  knowledge,  will  not  deprive  him  of  his 
right  to  the  land.  Gable  v.  Hain,  1  P.  &  W. 
(Pa.)  265. 

1.  Stipulation  that  Decision  on  Demurrer 
Final. — Where  an  attorney  managing  a  case 
employs  counsel  to  argue  a  demurrer,  who 
fails  to  appear  when  the  case  is  called,  such 
counsel  cannot,  for  the  purpose  of  opening 
the  default,  agree  for  the  client  that  the  de- 
cision upon  the  demurrer  shall  be  final;  and 
even  were  such  stipulation  within  the  scope  of 
the  authority  of  counsel,  the  defendant,  upon 
a  proper  showing  and  upon  terms,  would  be 
let  in  to  answer.  Baron  v.  Cohen,  62  How. 
Pr.  (N.  Y.  Supreme  Ct. )  367. 

Stipulation  to  Enter  Satisfaction  as  to  One 
Dsfendant  without  Payment. — Plaintiff's  at- 
torney, after  judgment,  without  special 
authority  from  his  clients,  stipulated  that  a 
satisfaction  of  the  judgment  should  be  given 
to  one  of  several  defendants  without  pay- 
ment, and  that  such  defendant  should  not  be 


held  liable  in  any  way  for  the  judgment.  It 
was  held  that  such  an  agreement  would  be 
void  as  against  plaintiffs,  but  would  bind  the 
attorney  in  person ;  and  the  attorney  having 
afterwards  purchased  the  judgment  and  issued 
execution  on  it,  his  levy  was  set  aside  on  mo- 
tion. Carstens  -'.  Barnstorf,  11  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  442. 

Attorney  to  Conduct  Condemnation  Proceed- 
ings.— An  attorney  employed  by  a  railroad 
company  to  conduct  for  it  a  particular  case, 
involving  the  condemnation  of  a  right  of  way, 
has  no  power  to  bargain  with  another,  not  a 
party  to  the  action,  as  to  the  terms  on  which 
he  would  release  to  the  company  a  right  of 
way  over  his  property.  Haynes  v.  Tacoma, 
etc.,  R.  Co.,  7  Wash.  211.  But  it  is  held  that 
in  such  a  case  an  offer  made  in  open  court  by 
the  attorney  to  fence  the  right  of  way  before 
the  time  required  by  law  is  binding  on  the 
company.  Elgin,  etc.,  R.  Co.  v.  Fletcher,  128 
111.  619.  Such  an  attorney  cannot  bind  the 
company  by  an  agreement  to  erect  a  crossing 
at  a  specified  place,  Wood  v.  Hamilton,  etc., 
R.  Co.,  25  Grant's  Ch.  (U.  C.)  135;  nor  by  an 
agreement  as  to  the  plan  of  constructing  the 
road,  Wabash,  etc.,  R.  Co.  v.  McDougall, 
126  111.  in,  9  Am.  St.  Rep.  539,  36  Am.  & 
Eng.  R.  Cas.  597. 

Agreement  for  Sale  of  Land. — By  custom,  in 
Pennsylvania,  an  attorney  acts  in  some  de- 
gree as  the  agent  as  w^ell  as  the  lawyer  of  his 
client,  but  he  cannot  bind  his  client  by  an 
agreement  for  the  sale  of  land.  Burkhardt  v. 
Schmidt,  ioPhila.  (Pa.)  118.  See  also  George 
v.  Knox,  23  La.  Ann.  354. 

Attorneys  for  Infants — Waiver  of  Vouchers,  etc. 
— Where  infants  sue  in  equity,  by  next  friend, 
to  compel  an  administrator  to  settle  his  ac- 
counts as  administrator  of  an  estate  in  which 
they  are  interested  as  distributees,  and  such 
next  friend  employs  an  attorney  to  repre- 
sent their  interests,  such  attorney  cannot 
bind  the  infants  by  an  agreement,  signed  by 
him  alone,  to  waive  proof  of  vouchers  and  ac- 
counts presented  by  the  administrator  in  the 
settlement  of  his  administration  accounts,  or 
to  allow  commissions  to  the  administrator 
which  are  not  allowed  by  statute.  Crotty  :■. 
Eagle,  35  W.  Va.  143.  See  also  Mills  v. 
Dennis,  3  Johns.  Ch.  (N.  Y.)  367;  Isaacs 
v.  Boyd,  5  Port.  (Ala.)  393. 

Statute— Railroad  Company  to  Furnish  Infor- 
mation as  to  Loss  of  Goods. — Where,  under  the 
statute,  a  railroad  company  is  required,  on  de- 
mand by  the  plaintiff,  to  give  information  as 
to  how  the  loss  of  goods  or  baggage  occurred, 
its  attorney  has  no  implied  power  to  furnish 
such  information  to  the  plaintiff  for  the 
company,  and  his  answer  to  the  plaintiff's 
formal  demand  on  the  company  is  not  com- 
petent evidence  against  it.  Wilson  <\  South- 
ern Pac.  R.  Co.,  S3  Cal.  735. 

2.  Smith  v.  Barnes,  9  Misc.  Rep.  (N.  Y. 
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rule  is  believed  to  be  that  an  attorney  has  no  right  to  surrender  so  substantial 
a  right  of  his  client  as  the  right  to  appeal,  unless  authority  to  do  so  has  been 
expressly  conferred.1 

A  Stipulation  as  to  the  Law  of  the  Case  is  not  binding  on  either  party  or  on  the 
court;  such  a  stipulation,  although  entered  into  in  good  faith,  is  a  nullity  and 
will  be  disregarded  entirely.2 

Effect  of  Stipulations — How  Far  Conclusive. — The  attorney  having  authority,  by 
virtue  of  his  general  retainer,  to  make  admissions  and  stipulations  concerning 
all  matters  properly  relating  to  the  conduct  of  the  suit  he  is  employed  to 
prosecute  or  defend,  they  are  binding  on  his  client  and  conclusive  as  against 
him,  except  in  special  and  exceptional  cases.3 

Relief  against  Attorney's  Stipulations. — If  any  relief  can  be  had  against  improvi- 
dent stipulations  by  an  attorney,  it  can  only  be  had  as  to  such  mistakes  as 
could  not  have  been  guarded  against  by  the  exercise  of  ordinary  care  and 
attention,  and  where  the  client  has  acted  promptly  in  discovering  and  seeking 
to  correct  the  error.4  It  is  questionable  whether  any  relief  at  all  can  be  had 
where  the  opposite  party  has  been  induced  by  the  stipulation  or  agreement 
to  alter  his  position.5 

Stipulations  Unreasonable  on  Face. — Stipulations  or  agreements  by  an  attorney 
which  are  so  unreasonable  as  to  carry  on  their  face  a  presumption  of  bad 
faith  are  notice  to  the  opposite  party  and  his  attorney  of  their  bad  faith  and 
invalidity,  and  will  not  bind  the  client.6 

5.  To  Exclusive  Control  of  Proceedings. — A  litigant  is  entitled  to  appear 
for  himself  or  by  attorney  in  any  cause  in  which  he  has  a  personal  interest, 
but  if  he  elects  to  appear  by  attorney  he  thereby  waives  all  right  to  control  the 
conduct  of  the  case,  and  confers  exclusive  power  in  respect  thereto  upon  his 
attorney;  this  being  true,  the  court  cannot  recognize,  nor  can  the  opposite 
party  claim  to  act  upon,  any  stipulation  made  by  the  litigant  or  any  step  in 
the  cause  taken  by  him,  unless  it  is  done  with  the  express  assent  of  his 
attorney  of  record.  The  attorney's  right  of  control  over  all  matters  relating 
to  the  conduct  of  the  case  in  the  court  is  exclusive,  and  cannot  be  interfered 
with.7 


Super.  Ct.)  368;  Brooks  v.  New  Durham,  55 
N.  H.  559. 

1.  People  v.  Mayor,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  66;  Baron  ->.  Cohen,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  367  ;  Weeks  on  Attor- 
neys 392.  See  also  Dickerson  v.  Hodges,  43  N. 
J.  Eq.  46;  Sargeant  v.  Clark,  108  Pa.  St.  591. 

2.  Stipulation  as  to  Question  of  Law — Invalid. 
— Holms  v.  Johnston,  12  Heisk.  (Tenn.)  158. 
In  this  case,  which  was  a  bill  to  enforce  a  vend- 
or's lien  for  the  price  of  certain  property 
sold  under  a  contract  filed  as  "  Exhibit  A" 
to  the  bill,  there  was  a  stipulation  in  the  rec- 
ord, signed  by  counsel,  that  "the  land  men- 
tioned is  sufficiently  described  or  capable  of 
sufficient  identification  ;  and  the  question  to 
be  decided  by  the  court  is  upon  the  construc- 
tion of  the  contract  Exhibit  A  to  the  original 
bill."  The  court  said  :  "  It  is  difficult  to  see  what 
this  admission  was  intended  for.  Whether 
the  land  is  sufficiently  described  in  Exhibit  A, 
under  the  statute  of  frauds,  is  not  a  question 
of  fact  but  a  question  of  law;  and  the  admis- 
sion of  counsel  cannot  change  our  opinion 
upon  a  point  we  regard  so  clear  as  this.  We 
repeat,  therefore,  notwithstanding  this  admis- 
sion, that  Exhibit  A  is  not  sufficient  evidence 
of  an  agreement  to  sell  land,  to  satisfy  the 
requirements  of  the  statute  of  frauds." 


3.  Rogers  v.  Greenwood,  14  Minn.  333; 
Miller's  Appeals,  30  Pa.  St.  478. 

A  stipulation  otherwise  valid  will  not  be 
interfered  with,  simply  because  by  it  the  party 
has  improvidently  waived  a  good  defense. 
Bingham  v.  Winona  County,  6  Minn.  136; 
McCann  v.  McLennan,  3  Neb.  29. 

4.  Rogers  v.  Greenwood,  14  Minn.  333. 

6.  Rogers  v.  Greenwood,  14  Minn.  333; 
Newton  v.  Liddiard,  12  Q.  B.  925,  64  E.  C.  L. 
925;  Mitchell  v.  Cotten,  3  Fla.  136;  Wharton 
on  Evidence,  (j  1189. 

6.  Weeks  on  Attorneys  (2ded.),  §  220; 
Wharton  on  Agency,  §  585  ;  Ball  v.  Leonard, 
24  111.  146;  Howe  v.  Lawrence,  22  N.  ].  L.  99. 

7.  Attorney's  Eight  to  Control  Proceedings. — 
Bonnifield  v.  Thorp,  71  Fed.  Rep.  924;  Night- 
ingale v.  Oregon  Cent.  R.  Co.,  2  Sawy.  (U. 
S.  341  ;  Mott  v.  Foster,  45  Cal.  72;  Board  of 
Com'rs  v.  Younger,  29  Cal.  149;  Monson  v. 
Hawley,  30  Conn.  51,  79  Am.  Dec.  233;  Mc- 
Connell  v.  Brown,  40  Ind.  384;  Edgerton  v. 
Brackett,  11  N.  H.  218;  Anonymous,  1  Wend. 
(N.Y.)  108;  Gaillord  v.  Smart,  6  Cow.  (N.Y.) 
385;  Moulton  ->.  Booker,  115  Mass.  36,  15  Am. 
Rep.  72.  See  also  Pierce  v.  Strickland,  2 
Story  (U.  S.)  292;  Gordon  v.  Cooledge,  1 
Sumn.  (U.  S.)  537;  Simpson  v.  Lombas,  14 
La.  Ann.  103;  Kellogg  v.  Gilbert,  10  Johns. 
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6.  To  Compromise  Client's  Rights — a.  The  General  Rule.— The  general 
rule  is  now  well  settled  that  an  attorney  has  no  power,  by  mere  virtue  of  his 
retainer  and  without  express  authority,  to  bind  his  client  by  a  compromise 
of  a  pending  suit  or  other  matter  intrusted  to  his  care;1  and  where  he  makes 


(N.  Y.)  220;  Ford  v.  Williams,  3  N.  Y.  584, 
67  Am.  Dec.  83.  And  compare  Hackley  v. 
Judge,  58  Mich.  454. 

In  the  case  of  Edgerton  v.  Brackett,  11  N. 
H.  218,  a  party  employed  an  attorney  to  col- 
lect certain  notes,  and  indorsed  them,  in  order 
that  the  attorney  might  bring  a  suit  in  the 
name  of  a  third  person,  with  whom  the  at- 
torney had  an  arrangement  authorizing  him 
thus  to  bring  suits  in  his  name;  and  the  at- 
torney inserted  a  count  for  money  had  and 
received,  with  the  purpose  of  covering  a  ne- 
gotiable note  payable  to  himself.  The  court 
held  that  the  attorney  had  a  right  to  control 
the  suit  thus  instituted,  notwithstanding  the 
party  interested  in  the  other  notes  objected 
to  the  rendition  of  a  judgment  which  should 
include  the  note  payable  to  the  attorney. 

An  attorney  for  a  creditor  in  whose  favor 
a  garnishment  has  issued  has  no  authority  to 
authorize  the  garnishee  to  pay  more  than  the 
amount  due  the  creditor.  Chicago,  etc.,  Coal 
Co.  v.  Balmer,  45  111.  App.  59. 

Limits  of  Attorney's  Authority — Compromising 
Claim. — In  Levy  7'.  Brown,  56  Miss.  89,  the  rule 
is  well  stated  by  Chalmers,  J.,  speaking  for  the 
court:  "It  is  quite  generally  held,  even  by 
those  courts  which  deny  to  the  attorney  the 
right  to  compromise  a  claim  placed  in  his 
hand,  that  he  has  full  control  over  the  litiga- 
tion necessary  to  insure  its  collection,  and  in 
the  conduct  and  progress  of  it  may  take  such 
action  as  he  deems  proper.  The  reason  for 
the  distinction  is  obvious :  the  owner  of  the 
claim  must  always  be  the  proper  judge  of  its 
value  and  of  the  terms  upon  which  he  is  will- 
ing to  extinguish  it,  or  to  release  any  of  the 
securities  by  which  it  was  protected  when  he 
placed  it  in  the  hands  of  the  attorney;  and 
the  latter,  therefore,  must  consult  him  before 
taking  any  step  which  is  likely  to  produce 
these  results.  But  the  client  cannot  know  as 
well  as  his  lawyer  the  steps  necessary  to  in- 
sure its  collection,  or  estimate  so  accurately 
the  value  of  the  legal  securities  which  may  be 
evolved  in  the  course  of  the  litigation.  It  is 
because  of  his  ignorance  of  these  matters  that 
he  employs  an  attorney,  and  submits  to  his 
superior  judgment  the  conduct  of  the  litiga- 
tion. To  impose  upon  the  attorney  the  neces- 
sity of  consulting  with  his  client  whenever 
propositions  are  made  to  him  with  regard  to 
these  matters,  which  in  his  judgment  are  ad- 
vantageous, would  so  embarrass  and  thwart 
him  as  in  a  great  measure  to  destroy  his  use- 
fulness ;  hence  it  is  that  the  courts  quite  gener- 
ally concede  to  the  attorney  unlimited  author- 
ity over  the  conduct  of  the  litigation,  including 
the  power  to  control  all  legal  process,  and  to 
compromise  or  release  all  attachment  or  other 
liens  which  have  accrued  in  the  progress  of 
the  cause,  as  collateral  thereto,  and  not  be- 
longing to  the  original  demand.  Board  of 
Com'rs  v.  Younger,  29  Cal.  147." 
Instructing  Officer  to  Conduct  Business. — An 


attorney  has  no  authority,  however,  by  mere 
virtue  of  his  employment  as  such,  to  in- 
struct a  sheriff  to  conduct  a  business,  e.  g.,  a 
restaurant,  upon  which  an  attachment  has 
been  levied,  and  thereby  bind  his  client  for 
the  expenses  incurred  in  so  doing.  Alexan- 
der v.  Denaveaux,  53  Cal.  663. 

Authority  to  Collect  from  Bankrupt — Resisting 
Discharge. —  The  plaintiff  handed  to  certain 
attorneys  claims  against  a  bankrupt  "  to  file 
against  the  estate,  and  to  obtain  any  dividend 
that  may  be  allowed  on  same."  It  was  held 
that  this  did  not  show  a  special  contract  to 
resist  the  bankrupt's  discharge,  and  that  the 
attorneys  were  entitled  to  use  their  discretion 
in  withdrawing  such  resistance.  Bennett  v. 
Phillips,  57  Iowa  174. 

1.  Attorney  cannot  Compromise — United 
States.— Holker  v.  Parker,  7  Cranch  (U.  S.) 
436;  Bonnifield  v.  Thorp,  71  Fed.  Rep.  924; 
Pierce  v.  Brown,  8  Biss.  (U.  S.)  534;  Abbe 
v.  Rood,  6  McLean  (U.  S.)  106;  Bates  v.  Sea- 
bury,  1  Sprague  (U.  S.)  433. 

Alabama. — Gullett  v.  Lewis,  3  Stew.  (Ala.) 
23;  Robinson  v.  Murphy,  69  Ala.  543;  Senn 
v.  Joseph  (Ala.  1895),  17  So.  Rep.  543. 

Arkansas. — Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346. 

California. — Preston  v.  Hill,  50  Cal.  43,  19 
Am.  Rep.  647;  Ambrose  v.  McDonald,  53 
Cal.  28. 

Connecticut. — Derwort  v.  Loomer,  21  Conn. 

245- 

Georgia. — Phillips  v.  Dobbins,  56  Ga.  617. 

Illinois. — Nolan  v.  Jackson,  16  111.  272 ; 
People  v.  Quick,  92  111.  580;  Wetherbee  v. 
Fitch,  117  111.  67;  Miller  v.  Lane,  13  111.  App. 

648. 

Indiana. — Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63 ;  Repp  v.  Wiles,  3  Ind. 
App.  167. 

Iowa. — Bigler  v.  Toy,  68  Iowa  687;  In  re 
Heath's  Will,  83  Iowa  215;  Martin  v.  Capital 
Ins.  Co.,  85  Iowa  643,  citing  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  965  ;  Stuck  -•.  Reese, 
15  Iowa  122. 

Kansas. — Herriman  v.  Shomon.  24  Kan. 
387,  36  Am.  Rep.  261 ;  Jones  v.  Inness,  32 
Kan.  177. 

Maryland. — Doub  v.  Barnes,  I  Md.  Ch. 
127;  Horsey  v.  Chew,  65  Md.  555. 

Massachusetts. — Doon  v.  Donaher,  113 
Mass.  151;  Langdon  v.  Potter,  13  Mass.  320; 
Lewis  v.  Gamage,  1  Pick.  (Mass.)  347. 

Michigan. — Eaton  v.  Knowles,6i  Mich.  625. 

Minnesota. — Davis  v.  Severance,  49  Minn. 
528. 

Mississippi. — Parker  v.  McBee,  61  Miss. 
134;  Rice  v.  Troup,  62  Miss.  186. 

Missouri. — Davidson  v.  Rozier,  23  Mo. 
387  ;  Black  v.  Rogers,  75  Mo.  441 ;  Melcher  9. 
Exchange  Bank,  85  Mo.  362;  Vanderline  v. 
Smith,  18  Mo.  App.  55;  Roberts  v.  Nelson, 
22  Mo.  App.  28;  Willard  v.  A.  Siegel  Gas 
Fixture  Co.,  47  Mo.  App.  1. 
I  Volume  III. 


General  Authority 


ATTORNEY  AND  CLIENT. 


of  Attorneys. 


such  a  compromise,  the  client  may  ignore  it  and  proceed  with  the  suit  or 
institute  a  new  suit  as  if  no  such  compromise  had  ever  been  made;1  or  he 
may  have  the  compromise  set  aside  by  the  court  and  the  case  reinstated.2 


Nebraska. — Hamrick  v.  Combs,  14  Neb. 
381;  Smith  v.  Jones  (Neb.  1896),  66  N.  W. 
Rep.  19. 

Netv  York. — Lewis  v.  Duane,  141  N.  Y. 
302;  McKechnie  v.  McKechnie,  3  N.  Y.  App. 
Div.  91 ;  Beers  v.  Hendrickson,  45  N.  Y.  665 ; 
Mandeville  v.  Reynolds,  68  N.  Y.  528;  Shaw 
v.  Kidder,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
244. 

Pennsylvania. — Huston  v.  Mitchell,  14  S. 
&  R.  (Pa.)  307,  16  Am.  Dec.  ^06;  Stackhouse 
v.  O'Hara,  14  Pa.  St.  88;  Filby  v.  Miller,  25 
Pa.  St.  264;  Mackey  v.  Adair,  99  Pa.  St.  143; 
North  Whitehall  Tp.  v.  Keller,  100  Pa.  St. 
105,  45  Am.  Rep.  361 ;  Housenick  v.  Miller, 
93  Pa.  St.  514;  Isaacs  v.  Zugsmith,  103  Pa. 
St.  77!  Brockley  v.  Brockley,  122  Pa.  St.  1; 
Jamestown,  etc.,  R.  Co.  v.  Egbert,  152  Pa. 
St.  53. 

Rhode  Island. — Whipple  v.  Whitman,  13 
R.  I.  512,  43  Am.  Rep.  42. 

South  Carolina. — Gilliland  v.  Gasque,  6 
Rich.  (S.  Car.)  406. 

Tennessee. — Mathews  v.  Massey,  4  Baxt. 
(Tenn.)  461. 

Texas. — Roller  v.  Wooldrklge,  46  Tex. 
485;  Cook  v.  Greenberg  (Tex.  Civ.  App. 
1896),  34  S.  W.  Rep.  687;  Taylor  v. 
Evans  (Tex.  Civ.  App.  1894),  29  S.  W.  Rep. 
172. 

Vermont. — Vail  v.  Conant,  15  Vt.  314; 
Brown  v.  Mead  (Vt.  1896),  34  Atl.  Rep.  950; 
Granger  v.  Batchelder,  54  Vt.  248,  41  Am. 
Rep.  846. 

Virginia. — Smock  v.  Dade,  5  Rand.  (Va.) 
639,  16  Am.  Dec.  780. 

West  Virginia. — Wiley  v.  Mahood,  10  W. 
Va.  206;  Kent  v.  Chapman,  18  W.  Va.  485; 
Crotty  v.  Eagle,  35  W.  Va.  143. 

iVisconsifi. — Kelly  v.  Wright,  65  Wis.  236; 
Mygatt  v.  Tarbell,  85  Wis.  457. 

Compare  Jeffries  v.  New  York  Mut.  L.  Ins. 
Co.,  no  U.  S.  305;  Schroeder  v.  Gillespie,  2 
Pa.  Dist.  Rep.  221. 

In  Maine,  the  rule  is  contrary  to  that  stated 
in  the  text,  by  reason  of  an  express  statute. 
See  Bonney  -'.  Morrill,  57  Me.  368;  Fogg  v. 
Sanborn,  48  Me.  432.  This  statutory  right  to 
compromise  a  claim  is  not  affected  by  an 
assignment  of  the  claim,  unless  the  attorney's 
authority  is  revoked  before  the  discharge. 
Fogg  v.  Sanborn,  48  Me.  432. 

Criminal  Cases. — An  attorney  employed  to 
prosecute  an  agent  on  a  criminal  charge  of 
embezzling  funds  has  no  authority  to  com- 
promise the  case  by  an  agreement  for  receiv- 
ing payment  from  the  agent,  and  such  an 
agreement  is  a  nullity  when  the  principal,  on 
learning  of  it,  immediately  repudiates  it.  and 
tenders  back  the  money.  Harper  v.  National 
L.  Ins.  Co.,  56  Fed.  Rep.  281. 

Special  Authority  to  Settle  or  Compromise 
may,  of  course,  be  conferred  by  the  client. 
Albee  v.  Hayden,  25  Minn.  267  ;  Phillips  v. 
Pullen,  50  N.  J.  L.  439. 

As  to  what  amounts  to  a  revocation  of  such 


authority,  see  Maxwell  v.  Pate  (Miss.  1895), 
16  So.  Rep.  529. 
Authority  to  Accept  Creditor's  Assignment. — 

When  a  creditor  upon  receiving  notice  of  his 
debtor's  assignment,  wrote  to  an  attorney,  in- 
structing him  to  represent  the  creditor's  in- 
terests at  a  creditors'  meeting,  and  to  take 
such  steps  as  he  thought  best  for  those  in- 
terests, the  attorney  is  authorized  to  accept 
the  assignment  and  execute  a  release  of  such 
creditor's  claims  against  the  debtor.  Hewitt 
v.  Darlington  Phosphate  Co.  (S.  Car.  1891;), 
20  S.  E.  Rep.  804. 

Ejectment — Attorney  cannot  Compromise 
Boundary. — An  attorney  conducting  an  eject- 
ment suit  has  no  right  without  the  client's 
authority  to  enter  into  a  compromise,  fixing 
upon  a  certain  line  as  the  boundary  line 
between  the  tracts  of  the  parties  litigant. 
Mackey  v.  Adair,  99  Pa.  St.  143. 

The  Principle  which  Underlies  the  Doctrine 
stated  is  one  which  has  already  been  referred 
to  in  other  connections,  viz.,  that  while  an  at- 
torney may  adopt  any  course  which  seems  to 
him  best  calculated  to  secure  the  object  for 
which  he  was  employed,  and  has  implied  power 
to  use  all  the  usual  and  ordinary  means  to  that 
end,  yet  he  cannot,  by  virtue  of  his  general 
authority,  bind  his  client  by  any  act  which 
amounts  to  a  surrender  in  whole  or  in  part  of 
any  substantial  right.  Harbach  v.  Colvin,  73 
Iowa  638;  Dickerson  v.  Hodges,  43  N.  J.  Eq. 
46;  Lewis  v.  Duane,  141  N.  Y.  313;  Smith  v. 
Lamberts,  7  Gratt.  (Va.)  142. 

Railroad  Attorney. — It  has  been  held  that  the 
authority  of  an  attorney,  regularly  repre- 
senting a  railroad  company  in  suits  brought 
against  it,  to  compromise  such  suits,  is  not 
limited  by  the  same  strict  rules  applying  to 
attorneys  representing  private  persons  in  in- 
dividual isolated  cases  of  the  .same  kind. 
East  Line,  etc.,  R.  Co.  v.  Scott,  72  Tex.  70, 
13  Am.  St.  Rep.  758,  38  Am.  &  Eng.  R.  Cas.  16. 

1.  Client  may  Ignore  Compromise,  and  Proceed 
with  Case. — Jones  t'.  Inness,  32  Kan.  177; 
North  Whitehall  Tp.  -■.  Keller,  100  Pa.  St. 
105,  45  Am.  Rep.  361;  Smock  v.  Dade,  5 
Rand.  (Va.)  639,  16  Am.  Dec.  780;  Harper  v. 
National  L.  Ins.  Co.,  56  Fed.  Rep.  281. 

2.  Right  to  Set  Aside  Compromise. — Dalton  v. 
West  End  Street  R.  Co.,  159  Mass.  221. 

If  application  is  seasonably  made,  and  the 
parties  can  be  placed  in  statu  quo,  the  court 
may  vacate  any  judgment  founded  on  such 
unauthorized  compromise  and  order  it  to  be 
stricken  out.  Dalton  v.  West  End  Street  R. 
Co.,  159  Mass.  221 . 

Client  Required  to  Satisfy  Judgment  to  Extent 
of  Consideration  of  Compromise. — In  such  cases 
the  client  will  be  compelled  to  enter  satisfac- 
tion on  his  judgment  to  the  extent  of  the 
money  received  by  his  attorney.  North 
Whitehall  Tp.  v.  Keller,  100  Pa.  St.  105,  45 
Am.  Rep.  361 ;  Faughnan  v.  Elizabeth  (N.  J. 
1895),  33  Atl.  Rep.  212;  Pierce  v.  Brown,  8 
Bis's.  (U.  S.)  534. 
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Acting  for  Nonresident  Clients. — Authority  to  compromise  is  not  given  to  an 
attorney  by  the  fact  that  the  client  lives  in  a  distant  state,  and  that  the 
custom  of  the  profession  is  to  compromise  under  such  circumstances  when 
advisable.1 

An  Executory  Agreement  to  Compromise  or  Settle  the  case,  made  by  an  attorney,  does 
not  bind  the  client,  unless  ratified  by  the  client  after  full  knowledge  of  the 
facts.2 

Where  Authority  is  Expressly  Given  to  Compromise  certain  claims,  it  is  to  be  construed 

as  confined  strictly  to  those  claims,  and  does  not  include  other  claims  in  the 
attorney's  hands,  or  which  he  may  afterwards  receive  ;3  and  such  authority  is 
revoked  by  specific  instructions  to  secure  judgment  by  suit.4 

Retraxit — Discontinuance — Remittitur. — An  attorney  cannot  enter  a  retraxit  or  a 
discontinuance  when  it  would  operate  to  conclude  the  client's  rights,  except 
upon  express  authority,5  though  it  has  been  held  that  he  may  enter  a 
remittitur? 

Attorney  cannot  Release  Interested  Witness. — He  cannot  release  a  witness  interested 
in  the  suit,  in  order  to  render  him  competent  to  testify.7 

The  Courts  Are  Reluctant  to  Set  Aside  a  Compromise,  in  spite  of  the  general  rule, 
where  it  is  a  desirable  one  for  all  parties,  was  made  in  good  faith,  and  is 
reasonably  advantageous  to  the  client,  and  they  will  allow  it  to  stand  unless 
some  strong  objection  can  be  made  to  it;  and  in  such  cases,  very  slight 
evidence  of  acquiescence  on  the  client's  part  will  be  deemed  a  ratification  of 
the  attorney's  act  in  making  the  compromise.8 


1.  Client  in  a  Distant  State— Custom  of  Attor- 
neys.— Granger  .v.  Batchelder,  54  Vt.  248,  41 
Am.  Rep.  846.  Compare,  however,  Kimball 
v.  Perry,  15  Vt.  414;  Housenick  v.  Miller, 
93  Pa.  St.  514.  See  also  infra,  this  section, 
paragraph  The  Courts  Are  Reluctant  to  Set 
Aside,  a  Compromise,  and  notes  thereto. 

It  is  not  competent  to  prove  a  custom  among 
attorneys  to  take  a  full  and  complete  control 
over  the  business  of  foreign  clients,  and  to 
exercise  a  discretionary  power  in  its  settle- 
ment in  violation  of  the  principles  of  law,  or 
contrary  to  the  interests  of  such  clients.  Clark 
v.  Kingsland,  1  Smed.  &  M.  (Miss.)  248. 

2.  Executory  Agreements  to  Compromise.  — 
Walden  v.  Bolton,  55  Mo.  405 ;  Spears  v.  Le- 
dergerber,  56  Mo.  465. 

SucTi  an  executory  agreement  cannot,  there- 
fore, be  enforced  in  equity  against  the  client. 
New  York,  etc.,  R.  Co.  v.  Martin,  158  Mass. 
3*3- 

3.  Melcher  v.  Exchange  Bank,  85  Mo.  362. 
But  see  the  subsequent  paragraphs  of  this 
section. 

4.  Revocation  of  Special  Authority. — Maxwell 
v.  Pate  (Miss.  1895), I^  So.  Rep.  529. 

6.  Retraxit  or  New  Trial. — Beecher's  Case,  8 
Coke  58;  Hallack  v.  Loft  (Colo.  1893),  34 
Pac.  Rep.  568,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  942.  See  Retraxit;  and 
infra,  this  title  and  division,  To  Dismiss  a 
Suit.  Compare  Gaillard  v.  Smart,  6  Cow. 
(N.  Y.)  385. 

An  attorney  cannot  consent  to  having  the 
judgment  secured  by  him  for  his  client  set 
aside  and  a  new  trial  granted.  Holbert  v. 
Montgomery,  5  Dana  (Ky.)  n.  Compare 
Union  Mfg.  Co.  v.  Pitkin,  14  Conn.  174.  See 
also  Marbourg  v.  Smith,  n  Kan.  554. 

Authority  to  take  all  steps  necessary  to  re- 
cover certain  lands  for  a  client  does  not  au- 


thorize an  attorney  to  abandon  the  suit,  even 
though  there  is  an  agreement  by  which  his 
fee  is  to  be  a  part  of  the  land  recovered. 
Hickey  v.  Stringer,  3  Tex.  Civ.  App.  45. 

Release. — An  attorney  cannot  execute  for 
his  client  a  release,  unless  he  be  an  attorney 
in  fact,  and  fully  empowered  to  do  so.  Arm- 
strong v.  Hurst,  39  S.  Car.  498.  See  also  the- 
title  Agency,  vol.  1,  p.  1028. 

6.  Remittitur. — Lamb  v.  Williams,  1  Salk. 
89,  6  Mod.  82;  Pickett  v.  Ford,  4  How. 
(Miss.)  246. 

Under  this  rule,  after  judgment  in  full  for 
an  account  sued  upon,  plaintiff's  counsel  may 
enter  of  record  a  correction  of  an  error  in  its 
addition,  and  reduce  it  to  the  proper  amount. 
Such  a  correction  may  be  regarded  as  an 
entry  of  satisfaction  of  the  judgment  pro 
tan  to,  which,  for  a  part  or  the  whole,  may  law- 
fully be  made  by  an  attorney  of  record.  It  is 
a  remittitur,  of  which  defendant  and  his  sure- 
ties may  take  advantage.  Guay  v.  Andrews, 
8  La.  Ann.  141. 

7.  Release  of  Interested  Witness. — Wiegel's 
Succession,  18  La.  Ann.  49;  Murray  v.  House, 
11  Johns.  (N.  Y.)  464;  Ball  v.  State  Bank,  8 
Ala.  590. 

8.  The  Court  Reluctant  to  Set  Aside  Fair  Com- 
promise.— Holker-^.  Parker,  7  Cranch  (U.  S.) 
436;  Jeffries  v.  New  York  Mut.  Lf  Ins.  Co., 
no  U.  S.  305;  Reid  v.  Dickinson.  37  Iowa  56 
(the  client  failing  to  object  to  compromise  of 
judgment,  a  ratification  will  be  presumed) ; 
Vickery  v.  McClellan,  61  111.  311;  White  v. 
Davidson,  8  Md.  169,  63  Am.  Dec.  699;  Peru 
Steel,  etc.,  Co.  v.  Whipple,  etc.,  Mfg.  Co., 
109  Mass.  464;  Whipple  Whitman,  13  R.  I. 
512,  43  Am.  Rep.  42  (a  compromise  valid 
when  made  with  the  consent  of  the  party  in 
interest,  though  without  the  knowledge  of  the 
plaintiff  of  record)  ;  Williams  v.  Nolan,  5S  Tex. 
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The  Compromise  Is  Always  Voidable  Only,  unless  clearly  and  obviously  a  usurpation 
of  authority;  it  is  binding  until  set  aside  at  the  instance  of  the  client;  an 
acquiescence  in  its  terms,  either  by  mere  failure  to  object  or  by  any  overt 
act,  will  render  it  valid.1 

Where  Some  Degree  of  Authority  to  Compromise  has  been  Expressly  Conferred,  if  the  com- 
promise made  in  pursuance  of  such  authority  is  a  fair  one,  the  courts  will  not 
disturb  it,  even  though  it  may,  when  viewed  strictly,  be  beyond  the  authority 
granted.2 


708;  Livesley  v.  Pier,  11  Wash.  268;  Mallory 
v.  Mariner,  15  Wis.  172.  See  also  Bennett  v. 
Phillips,  57  Iowa  174;  Potter  v.  Parsons,  14 
Iowa  286. 

Where  Client  Lives  at  Distance  and  Communi- 
cation Difficult. — Thus,  in  extraordinary  cases, 
where  the  client  lives  in  a  distant  state,  and 
delay  might  prove  injurious,  and  there  is  no 
opportunity  for  immediate  communication 
between  the  attorney  and  his  client,  the  former 
may  compromise  a  claim  without  special  au- 
thority. Union  Mut.  L.  Ins.  Co.  v.  Buchanan, 
100  Ind.  63.  See  also  Housenick  v.  Miller,  93 
Pa.  St.  514;  Repp  v.  Wiles,  3  Ind.  App.  167. 
Compare  Granger  v.  Batchelder,  54  Vt.  24S,  41 
Am.  Rep.  846. 

Presumptions — Evidence. — Proof  that  an  at- 
torney was  employed  by  an  insolvent  debtor 
to  assist  him  in  effecting  a  compromise  with 
his  creditors  is  evidence  tending  to  show  that 
he  had  authority  to  submit  to  them  a  proposal 
and  make  with  them  an  agreement  of  com- 
promise.   Doon  v.  Donaher,  113  Mass.  151. 

Where  a  judgment  for  taxes  is  compromised 
by  the  county  attorney  and  the  counsel  for 
the  city  and  the  defendant's  attorney,  it  is  to 
be  presumed  that  the  counsel  for  the  city  and 
county  had  authority  to  do  so.  People  v. 
Quick,  92  111.  580.  See  also  Mallory  v.  Mari- 
ner, 15  Wis.  172. 

Although,  strictly,  an  attorney  has  no  au- 
thority, as  such,  to  compromise  a  claim,  yet 
the  court  will  only  interfere  where  the  com- 
promise was  clearly  unreasonable  and  the 
client  entirely  blameless  and  free  from  laches. 
Roller  v.  Wooldridge,  46  Tex.  485. 

An  attorney,  who  is  a  director  in  a  railroad 
company  and  is  openly  employed  to  prosecute 
a  suit  against  the  road,  may  compromise  the 
suit  and  recover  his  fees  for  legal  services  in 
the  case.    Christies.  Sawyer,  44  N.  H.  298. 

Question  for  the  Jury. — Where  the  attorney 
claims  an  express  or  implied  grant  of  author- 
ity to  compromise,  which  is  denied,  and  the 
evidence  relating  thereto  is  conflicting,  the 
question  is  one  for  the  jury.  Mvgatt  v.  Tar- 
bell,  85  Wis.  457. 

1.  Mayer  v.  Foulkrod,  4  Wash.  (U.  S.)  511 
(compromise  acquiesced  in  for  years) ; 
Levy  v.  Brown,  56  Miss.  83;  Stowe  v.  U.  S., 
19  Wall.  (U.  S.)  13. 

Compromise  with  Apparent  Authority — Acqui- 
escence.— A  compromise  of  a  suit,  upon  which 
judgment  was  entered,  made  by  an  attorney 
with  apparent  authority,  his  client  standing 
within  a  few  feet  and  they  conferring  to- 
gether, will  bind  the  client  although  the 
attorney  violated  his  instructions;  particular- 
ly where  the  client,  learning  the  facts  when 
the  judgment  was  entered,  allowed  the  term 


to  go  by  without  taking  any  steps  to  set  aside 
the  judgment.    Black  v.  Rogers,  75  Mo.  441. 

A  settlement  of  a  pending  suit  by  attorneys, 
the  parties  consenting,  is  binding,  although  it 
may  embrace  matters  outside  the  scope  of  the 
suit.  Carstens  v.  Schmalholz,  16  Daly  (N. 
Y.)  26. 

The  plaintiffs  in  a  suit  instructed  their  at- 
torney to  settle  the  case ,  on  certain  terms 
coupled  with  a  specified  condition  ;  they  after- 
wards spoke  to  the  defendants  of  the  terms  as 
terms  of  settlement,  without  saying  anything 
about  the  condition ;  the  attorney  never  men- 
tioned the  condition,  but  settled  upon  the  basis 
of  the  other  terms  proposed,  and  the  defend- 
ants believed  that  the  attorney  had  authority 
to  settle  as  he  did.  It  was  held  that  the  plain- 
tiffs were  bound  by  the  settlement.  Peru 
Steel,  etc.,  Co.  v.  Whipple  File,  etc.,  Mfg. 
Co.,  109  Mass.  464. 

2.  Freeman  v.  Brehm  (Ind.  App.  1892),  30 
N.  E.  Rep.  712,  31  N.  E.  Rep.  545;  Livesley 
V.  Pier,  11  Wash.  268. 

Illustrations — Evidence  Sufficient  to  Show 
Authority  to  Compromise. — Evidence  that  an 
attorney  was  employed  by  an  insolvent  debtor 
to  aid  him  in  effecting  a  compromise  with 
creditors  is  evidence  tending  to  show  that  he 
had  authority  to  submit  to  them  an  offer  and 
to  make  an  agreement  of  compromise  with 
them.    Doon  v.  Donaher,  113  Mass.  151. 

In  East  Line,  etc.,  R.  Co.  v.  Scott,  71  Tex. 
703,  10  Am.  St.  Rep.  804,  an  attorney,  having 
specific  authority  to  consent  to  a  compro- 
mise judgment,  did  so,  and  the  judgment  was 
satisfied;  he  compromised  other  cases  arising 
out  of  the  same  occurrence.  It  was  held  that 
the  jury  might  infer  from  this  that  he  had 
authority  to  agree,  as  part  of  the  compromise, 
that  his  client  should  employ  the  person  with 
whom  the  compromise  was  made. 

In  a  proceeding  for  the  probate  of  a  will, 
the  instrument  was  declared  invalid  on  the 
ground  of  undue  influence  aad  lack  of  capac- 
ity. The  proponent's  attorney  then,  pend- 
ing a  motion  for  a  new  trial,  believing  that 
the  motion  would  fail  and  that  the  appeal 
would  share  the  same  fate,  and  having  been 
informed  by  his  client  that  she  could  raise  no 
money  with  which  to  prosecute  the  case  fur- 
ther, entered  into  an  agreement  with  the  con- 
testant's attorneys,  whereby  the  motion  was 
to  be  withdrawn  and  all  rights  of  appeal  and 
exception  waived,  and  her  motion  for  the  al- 
lowance of  costs  and  attorney's  fee  should  be 
allowed.  It  was  held  that  the  agreement  was 
binding  and  was  in  the  scope  of  the  attorney's 
authority,  he  having  acted  in  good  faith;  and 
that  judgment  on  such  agreement  would  not 
be  disturbed  on  the  ground  that  the  client  had 
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The  English  Doctrine  is  radically  different.  The  rule  is  there  broadly  laid 
down,  that  the  attorney  is  the  general  agent  for  his  client  in  all  matters  that 
may  be  deemed  likely  to  arise  in  the  progress  of  the  suit  or  the  collection  of 
the  claim  ;  that  he  may  therefore  compromise  the  claim  by  accepting  less 
than  the  full  sum  due,  or,  where  the  demand  is  for  the  price  of  goods  sold, 
by  receiving  back  the  goods  in  satisfaction.  If  he  acts  without  express 
instructions  from  his  client,  he  will  not  be  liable  to  him  if  his  acts  have  been 
bona  fide  and  marked  with  reasonable  care  and  skill.  If  he  acts  in  violation 
of  express  instructions,  he  will  be  liable  to  his  client  for  the  consequences, 
but  the  latter  will  still  be  bound  by  his  action  so  far  as  the  opposite  party  is 
concerned,  unless  such  party  was  fully  cognizant  of  the  attorney's  authority 
and  of  its  limitations.1 

Katification  of  Unauthorized  Compromise. — Where  the  parties  themselves  have 
ratified  a  compromise  made  by  attorneys  in  excess  of  their  authority,  the 
want  of  authority  in  the  attorneys  becomes  immaterial.2 

Unauthorized  Compromise  Followed  by  Judgment  by  Consent. — The  fact  that  the 
compromise  by  the  attorney,  made  in  excess  of  his  authority,  has  been  con- 
summated by  judgment  by  consent  having  been  entered  in  pursuance  of  it, 
does  not  render  the  compromise  binding  on  the  client,  although  it  will  make 
the  court  the  less  inclined  to  disturb  it,  and  will  render  prompt  action  and  a 
reasonable  showing  of  merit  on  the  part  of  the  client  necessary  to  secure  its 
annulment.3 


never  consented  to  it  and  that  her  unfamiliar- 
ity  with  the  English  language  rendered  it 
impossible  for  her  to  keep  up  with  the  con- 
duct of  her  case.  In  re  Heath's  Will,  83  Iowa 
215. 

Where  desperate  claims  are  put  into  the 
hands  of  an  attorney  for  collection,  with  in- 
formation that  the  defendant  cannot  pay 
anything,  and  that  the  plaintiffs  have  offered 
to  take  sixty  cents  on  the  dollar,  and  with 
general  instructions,  without  specific  direc- 
tions, to  take  the  claims  and  do  the  best 
he  can  with  them,  such  instructions  fully 
authorize  the  attorney,  after  judgment,  and 
execution  returned,  no  property  found,  to 
settle  the  claims  and  discharge  the  judgment 
upon  the  receipt  of  fifty  cents  on  the  dollar. 
Vickery  v.  McClellan,  61  111.  311. 

1.  The  English  Rule. — Chown  v.  Parrot,  14  C. 
B.  N.  S.  74,  108  E.  C.  L.  74;  Fray  v.  Voules, 
1  El.  &  El.  839,  102  E.  C.  L.  839;  Prestwich  v. 
Poley,  18  C.  B.  N.S.  806,  114  E.  C.  L.  806; 
Strauss  v.  Francis,  L.  R.  1  Q^.  B.  379;  Cham- 
bers v.  Mason,  5  C.  B.  N.  S.  59,  94  E.  C.  L. 
59;  Swinfen  v.  Chelmsford,  5  H.  &  N.  890; 
Butler  v.  Knight,  L.  R.  2  Exch.  109;  In  re 
Wood,  21  W.  R.  104. 

In  Levy  v.  Brown,  56  Miss.  88,  the  court, 
by  Chalmers,  J.,  said  :  "  In  the  elaborate  note 
to  Story  on  Agency,  §  24,  and  also  in  Wharton 
on  Agency,  §  592,  it  is  said  that  the  American 
rule  is  the  same  as  the  English.  If  these 
learned  authors  mean  to  say  that  a  majority 
of  the  American  courts  recognize  an  inherent 
right  in  the  attorney  to  compromise  the  orig- 
inal demand  placed  in  his  hand,  so  as  to 
receive  in  full  satisfaction  less  than  the 
amount  due,  or  to  substitute  claims  upon  other 
parties,  or  to  take  property  in  satisfaction  of 
a  money  demand,  or  to  release  any  security 
existing  when  he  received  the  claim,  we  cannot 
agree  with  them.    That  there  are  cases  going 


to  this  extent  is  true,  but  we  think  that  the 
decided  weight  of  authority  in  this  country 
is  the  other  way."  Citing-  Holker  v.  Parker, 
7  Cranch  (U.  S.)  436;  Abbe  t'.^Rood,  6  Mc- 
Lean (U.  S.)  106;  Lockhart  v.  Wyatt,  10  Ala. 
231,44  Am.  Dec.  481;  Nolan  v.  Jackson,  16 
111.  272 ;  Jones  v.  Ransom,  3  Ind.  327 ;  Stuck - 
house  v.  Reese,  15  Iowa  122;  Weigel's  Suc- 
cession, 18  La.  Ann.  49;  Maddux  v.  Bevan, 
39  Md.  485;  Doub  v.  Barnes,  1  Md.  Ch.  127; 
Langdon  v.  Potter,  13  Mass.  320. 

"  In  England  the  doctrine  established  by 
the  later  cases,  after  some  vacillation,  is  that 
the  attorney  has  power,  by  virtue  of  his  re- 
tainer, to  compromise  the  action  in  which  he 
is  retained,  provided  he  acts  bona  fide  and 
reasonably  and  does  not  violate  the  positive 
instructions  of  his  client,  and  that  the  com- 
promise will  bind  the  client,  even  if  he  dees 
violate  instructions,  unless  the  violation  is 
known  to  the  adverse  party."  Whipple  v. 
Whitman,  13  R.  I.  512,43  Am.  Rep.  44.  Cit- 
ing Swinfen  v.  Swinfen,  18  C.  B.  48=;,  S6  E. 
C.  L.  485. 

2.  Denney  v.  Parker,  10  Wash.  218.  See 
Gemberling  v.  Spaulding  (Mich.  1895),  62  N. 
W.  Rep.  342. 

3.  Where  Compromise  Becomes  a  Judgment. — 
Smith  v.  Dixon,  3  Mete.  (Ky.)  438;  Preston  v. 
Hill,  50  Cal.  54,  19  Am.  Rep.  647;  Williams 
v.  Nolan,  58  Tex.  708.  See  Huston  v.  Mitchell, 
14  S.  &  R.  (Pa.)  307,  16  Am.  Dec.  506.  And 
compare  Holmes  v.  Rogers,  13  Cal.  191. 

The  suggestion  that  the  administration  of 
justice  would  be  seriouslv  embarrassed  if  it 
were  incumbent  on  the  court,  and  on  the  ad- 
verse party  at  his  peril,  before  entering  a  con- 
sent decree  founded  on  a  compromise,  to 
engage  in  an  inquiry  as  to  whether  the  attor- 
ney who  consented  to  it  had  the  requisite 
authority,  is  well  answered  in  the  opinion  of 
Romilly,  M.  R.,  in  Swinfen  v.  Swinfen,  24 
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b.  Cannot  Accept  Payment  in  Anything  but  Money. — The  rule  that 
an  attorney  has  no  authority  to  compromise  his  client's  case  forbids  his 
taking  anything  but  money,  lawful  currency,  in  payment  of  a  debt  or  other 
claim  intrusted  to  him  for  collection.1 

Cannot  Accept  Notes  in  Absolute  Payment. — He  cannot  accept  the  notes  of  third 

persons,  however  good  they  may  seem,  in  absolute  discharge  of  his  client's 
debt.2 

Attorney's  Agreement  to  Collect  Securities  Due  Debtor  and  Apply  on  Judgment.  —  An  attor- 
ney cannot  bind  his  client  by  an  agreement  on  his  part  to  take  notes,  bonds, 
or  other  securities  which  the  debtor  holds  against  third  persons,  and  collect 
them  and  pay  over  the  proceeds  to  the  creditor,  his  client.3 


Beav.  549,  quoted  at  length  in  Preston  v.  Hill, 
50  Cal.  55,  19  Am.  Rep.  647. 

Compromise  Held  Binding  on  City  after  Judg- 
ment.— Where  a  compromise  is  made  by  the 
attorneys  of  both  parties  as  to  a  judgment 
against  certain  lots  for  taxes,  and  judgment  is 
rendered  thereon,  it  will  be  presumed,  as 
against  the  city  and  count}-,  that  the  attorneys 
for  these  bodies  had  authority  to  act  for  them  ; 
and  even  if  they  had  no  such  authority,  it 
would  afford  no  ground  for  setting  aside  the 
judgment  after  its  rendition.  If  the  agree- 
ment had  not  been  consummated,  or  if  the 
want  of  authority  had  been  shown  at  the  term 
at  which  the  judgment  was  rendered,  the  court 
would  have  refused  to  carry  it  out.  People  v. 
Quick,  92  111.  581. 

Laches  in  Contesting  Judgment. — Wherever 
it  appears  that  the  client,  on  becoming  aware 
of  the  compromise  and  judgment,  fails  to  re- 
pudiate promptly  the  action  of  his  attorney, 
he  will  not  be  afterwards  heard  to  contest  its 
validity.  Black  v.  Rogers,  75  Mo.  441.  See 
also  Reid  v.  Dickinson,  37  Iowa  56. 

1.  Payment  must  Be  in  Money — Alabama. — 
Westx\  Ball,  12  Ala.  340;  Chapman  v.  Cowles, 
41  Ala.  103,  91  Am.  Dec.  508  ;  Gullett  v.  Lewis, 
3  Stew.  (Ala.)  23;  Cost  v.  Genette,  1  Port. 
(Ala.)  212;  Craig  v.  Ely,  5  Stew.  &  P.  (Ala.) 
354- 

Arkansas. — Moore  v.  Murrell,  56  Ark.  375; 
Walker  v.  Scott,  13  Ark.  644. 

Colorado. — Black  v.  Drake,  2  Colo.  330. 

Georgia. — Jeter  v.  Haviland,  24  Ga.  252. 

Illinois. — Murray  v.  Murphy,  16  111.  275; 
Trumbull  v.  Nicholson,  27  111.  149. 

Iowa. — Bigler  v.  Toy,  68  Iowa  687. 

Kansas. — Herriman  v.  Shomon,  24  Kan. 
387,  36  Am.  Rep.  261. 

Kentucky. — Givens  v.  Briscoe,  3  J.  J.  Marsh. 
(Ky.)  534- 

Louisiana. — Perkins  v.  Grant,  2  La.  Ann. 
328 ;  Phelps  v.  Preston,  9  La.  Ann.  488 ;  Railey 
v.  Bagley,  19  La.  Ann.  172;  Davis  v.  Lee,  20 
La.  Ann.  248. 

Maine. — Lord  v.  Burbank,  18  Me.  178. 

Maryland. — Kent  v.  Ricards,  3  Md.  Ch. 
392  ;  Maddux  v.  Bevan,  39  Md.  485. 

Michigan. — Pitkin  v.  Harris,  69  Mich.  133; 
Hurley  v.  Watson,  68  Mich.  531. 

Mississippi . — Clark  v.  Kings-land,  I  Smed. 
&  M.  (Miss.)  256;  Fitch  7'.  Scott,  3  How. 
(Miss.)  314,  34  Am.  Dec.  86  (acceptance  of 
claims  on  other  parties)  ;  Keller  v.  Scott,  2 
Smed.  &  M.  (Miss.)  81;  Gasquet  v.  Warren, 
2  Smed.  &  M.  (Miss.)  514  (only  gold  and 


silver);  Garvin  v.  Lowry,  7  Smed.  &  M. 
(Miss.)  24. 

Missouri. — Vanderline  v.  Smith,  18  Mo. 
App.  55- 

Nebraska. — Smith  v.  Jones  (Neb.  1896),  66 
N.  W.  Rep.  19. 

Pennsylvania. — Ely  v.  Lamb,  10  Pa.  Co. 
Ct.  Rep.  209. 

South  Carolina. — Treasurers  v.  M'Dowell, 
1  Hill  (S.  Car.)  184,  26  Am.  Dec.  166;  Com- 
missioners v.  Rose,  1  Desaus.  (S.  Car.)  469. 

Tennessee. — Baldwin  v.  Merrill,  8  Humph. 
(Tenn.)  139;  Kenny  v.  Hazeltine,  6  Humph. 
(Tenn.)  63. 

Texas. — Wright  v.  Daily,  26  Tex.  730. 

Virginia. — Smock  v.  Dade,  5  Rand.  (Ya.) 
639,  16  Am.  Dec.  780;  Wilkinson  v.  Hollo- 
way,  7  Leigh  (Va.)  277. 

West  Virginia. — Harper  v.  Harvey,  4  W. 
Va.  539  (acceptance  of  Confederate  notes  in 
payment  of  a  claim  not  binding  on  the  client) ; 
Kent  v.  Chapman,  18  W.  Va.  485;  Wiley  v. 
Mahood,  10  W.  Va.  206. 

See  also  Repp  v.  Wiles,  3  Ind.  App.  167;  and 
generally  the  title  Agexcy,  vol.  1,  p.  1027 
et  seq. 

Attorney  cannot  Set  Off  His  Own  Debt. — An 

attorney  cannot  set  off  against  a  claim  given 
him  for  collection,  his  own  debt  to  the  debtor 
upon  the  claim.  Child  v.  Dwight,  1  Dev.  & 
B.  Eq.  (N.  Car.)  171. 

2.  Jones  v.  Ransom,  3  Ind.  327;  Fitch  v. 
Scott,  3  How.  (Miss.)  314,  34  Am.  Dec.  86. 

Receiving  Secured  Notes  as  Collateral. — It  lias 
been  held  that  an  attorney,  having  in  his 
hands  claims  for  collection,  will,  when  it  is 
necessary  to  secure  the  collection  of  such 
claims,  be  presumed  to  have  authority  to 
take  as  collateral  security  and  in  his  own 
name  a  promissory  note  secured  by  a  chattel 
mortgage.    Dolan  v.  Van  Demark,  35  Kan. 

3°4- 

3.  Receiving  Securities  from  Debtor  to  be  Col- 
lected and  Applied  to  the  Judgment. — Black  v. 
Drake,  2  Colo.  330;  Kenny  v.  Hazeltine,  6 
Humph.  (Tenn.)  63;  Bradford  v.  Arnold,  33 
Tex.  412;  Wiley  v.  Mahood,  10  W.  Va.  206. 

Whether  Special  Authority  Conferred  Held, 
under  Circumstances,  Question  of  Fact. — Where 
an  attorney  received  notes  for  collection  with 
instructions  to  "do  with  them  the  best  you 
can,''  it  is  for  the  jury  to  say  what  the  instruc- 
tions meant.  It  cannot  be  said,  as  a  matterof 
law,  that  they  authorize  the  attorney  to  accept 
anything  other  than  money  in  payment  of  the 
judgment  on  the  notes.  Moore  v.  Murrell,  56 
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Payment  Part  in  Money,  Part  in  Securities. — Where  a  debtor  pays  to  the  creditor's 
attorney  a  part  of  the  debt  in  money  and  the  remainder  in  securities  running 
to  the  attorney,  the  creditor  may  accept  the  cash  in  payment  pro  tanto,  and 
repudiate  the  other  alleged  payment  and  recover  the  balance  due  by  suit.1 

c.  Cannot  Accept  Less  than  Full  Amount  Due. — The  rule  against 
an  attorney's  power  to  compromise  also  prohibits  his  taking  any  sum  less 
than  the  full  amount  due  on  the  face  of  the  claim,2  or  to  accept  in 
satisfaction  of  a  judgment  or  decree  secured  by  him  for  his  client  any  sum 
less  than  the  full  amount  of  such  judgment  or  decree.3 


Ark.  375.  Compare  Freeman  v.  Brehm  (Ind. 
App.  1892),  30N.E.  Rep.  712,  31  N.E.  Rep.  545. 

Ratification  of  Attorney's  Act  in  Receiving 
Securities. — The  act  of  the  attorney  in  receiv- 
ing notes  or  securities  from  the  judgment 
debtor,  to  be  collected  and  applied  to  the 
judgment,  may  be  ratified  by  the  client  where 
the  attorney  assumes  to  act  for  his  client. 
Wilkinson  v.  Holloway,  7  Leigh  (Va.)  277; 
Wiley  v.  Mahood,  10  W.  Va.  206. 

But  such  an  agreement  by  the  attorney  in 
his  own  name  has  been  held  incapable  of  rati- 
fication. Black  v.  Drake,  2  Colo.  330.  See 
the  title  Agency,  vol.  1,  p.  1188. 

In  Receiving  Securities,  Attorney  Acts  for 
Debtor. — An  attorney  receiving  notes  or  prop- 
erty for  collection  or  sale,  under  the  agreement 
that  the  proceeds  are  to  be  applied  to  the  judg- 
ment, acts  as  the  agent  of  the  debtor,  and  not 
of  his  client,  the  judgment  creditor.  Black 
v.  Drake,  2  Colo.  330;  Kenny  v.  Hazeltine, 
6  Humph.  (Tenn.)  63;  Glass  v.  Davidson,  1 
Baxt.  (Tenn.)  47;  Smock  v.  Dade,  5  Rand. 
(Va.)  639;  Smith  v.  Lamberts,  7  Gratt.  (Va.) 
136;  Wiley  v.  Mahood,  10  W.  Va.  206.  See 
Bradford  v.  Arnold,  33  Tex.  412. 

Whether  Payment  on  Such  Securities  a  Satis- 
faction Pro  Tanto. — It  has  been  held  that  when 
the  attorney  receives  the  money  upon  any  of 
the  securities  so  held  by  him,  the  sum  he  re- 
ceives operates  pro  tanto  to  extinguish  the 
debt,  since  the  attorney  is  authorized  to  re- 
ceive payment  in  money,  and  the  money,  when 
received,  is  by  the  agreement  applied  eo  in- 
stanti  to  the  debt.  A  payment  to  the  attor- 
ney is  thus  a  valid  payment  by  the  judgment 
debtor  although  the  money  never  reaches  the 
judgment  creditor.  Smith  v.  Lamberts,  7 
Gratt.  (Va.)  136.  See  also  Black  v.  Drake, 
2  Colo.  330;  Glass  v.  Davidson,  1  Baxt. 
(Tenn.)  47;  Smock  v.  Dade,  5  Rand.  (Va.) 
639;  Wiley  v.  Mahood,  10  W.  Va.  206. 

On  the  other  hand,  it  has  been  held  that  the 
judgment  creditor  is  not  bound  to  recognize 
such  payment  as  made  to  him  in  the  absence, 
at  least,  of  a  specific  application  by  the  attor- 
ney or  the  debtor  of  the  money  received  to 
the  satisfaction  of  the  judgment,  and  that 
amounts  collected  by  the  attorney  and  not 
paid  over  do  not  operate  as  payment.  Price 
v.  White,  70  Ga.  381 ;  Kenny  v.  Hazeltine,  6 
Humph.  (Tenn.)  62.  See  Jewett  v.  Wad- 
leigh,  32  Me.  1 10. 

Of  course,  where  the  money  from  the  secu- 
rities is  collected  by  the  attorney  and  paid 
over  to  the  client,  who  receives  it  without 
objection,  this  is  a  satisfaction.  Baldwin  v. 
Merrill,  8  Humph.  (Tenn.)  132. 

Payment  by  Check  in  Attorney's  Favor. — 


Where  the  debtor  paid  by  a  check  drawn  in 
favor  of  the  attorney,  which  the  latter  depos- 
ited in  his  bank,  where  it  was  collected  and 
the  proceeds  held  subject  to  his  order,  it  was 
held  that  this  was  equivalent,  in  fact,  to  a 
money  payment,  and  bound  the  creditor. 
Harbach  v.  Colvin,  73  Iowa  638. 

1.  Davis  v.  Severance,  49  Minn.  528. 
It  has  been  held  that  an  attorney  has  au- 
thority to  receive  part  payment  in  cash  and 
the  remainder  in  a  note  having  a  security  of 
unquestionable  responsibility.  Livingston  v. 
Radcliff,  6  Barb.  (N.  Y.)  201. 

2.  Accepting  Part  Payment  in  Discharge. — 
Hall  Safe,  etc.,  Co.  v.  Harwell,  88  Ala.  441, 
Miller  v.  Lane,  13  111.  App.  648;  Bigler  v. 
Toy,  68  Iowa  687 ;  Martin  v.  Capital  Ins.  Co.,. 
85  Iowa  643,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.),  p.  965;  Cottrell  v.  Wheeler 
(Iowa  1894),  57  N.  W.  Rep.  434,  citing  1  Am. 
and  Eng.  Encyc.  of  Law  ( 1st  ed.)t957  ;  Mad- 
dux v.  Bevan,  39  Md.  485 ;  Doub  v.  Barnes,  4 
Gill  (Md.)  1  (no  authority  to  accept  a  deed 
of  trust);  Vanderline  v.  Smith,  18  Mo.  App. 
55;  De  Mets  v.  Dagron,  53  N.  Y.  635  ;  Crotty 
v.  Eagle,  35  W.  Va.  151 ;  Kelly  v.  Wright,  65 
Wis.  236. 

Where  an  attorney  agrees  with  a  debtor  to 
release  part  of  the  debt  upon  payment  of  the 
residue,  the  agreement  is  not  binding  on 
the  client,  but  this  fact  and  a  repudiation  of 
the  agreement  by  the  client  does  not  give  the 
debtor  any  right  to  recover  back  the  amount 
paid  by  him  under  it.  Pickett  v.  Bates,  3  La. 
Ann.  629. 

Action  for  Damages  for  Trespass — Attorney 
cannot  Compromise. —  An  attorney  who  has 
begun  an  action  for  the  recovery  of  damages 
for  trespass  cannot  bind  his  client  by  the  ac- 
ceptance of  a  sum  tendered  by  the  defendant 
in  satisfaction  of  the  trespass  and  by  discon- 
tinuing the  action,  but  the  amount  paid  by  the 
defendant  should  be  applied  on  the  damages, 
and  the  plaintiff  should  recover  only  the  res- 
idue. Brown-'.  Mead(Vt.  1896),  34  Atl.  Rep. 
95°- 

3.  Giving  Satisfaction  of  Judgment  without 
Full  Payment. — Robinson  v.  Murphy,  69  Ala. 
543;  Whiting  v.  Beebe,  12  Ark.  421 ;  Maddux 
v.  Bevan,  39  Md.  485  ;  Rice  Troup.  62  Miss. 
186;  Parker  v.  McBee,  6t  Miss.  134;  Wilson 
v.  Wadleigh,  36  Me.  496;  Roberts  v.  Nel- 
son, 22  Mo.  App.  28;  Smith  v.  Jones  (Neb. 
1896),  66  N.  W.  Rep.  19;  Faughnan  v.  Eliza- 
beth (N.  }.  1895),  33  Atl.  Rep.  212;  Wilson 
v.  Jennings,  3  Ohio  St.  528;  Peters  v.  Law- 
son,  66  Tex.  336;  Watt  v.  Brookover,  35  W. 
Va.  323.  Compare  Wheeler  v.  Alderman,  34 
S.  Car.  533 ;  Vickery  v.  McClellan,  61  111.  311. 
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Accepting  Part  Payment  as  Such. — The  attorney  has  power  to  accept  partial 
payments  on  a  debt,  and  to  give  receipts  for  the  amounts  so  received.1 

7.  To  Receive  Payment  and  Enter  Satisfaction  of  Judgment — Authority  to  Receive 
Payment. — It  is  always  an  implied  power  of  an  attorney  to  receive  payment  of  a 
claim  intrusted  to  him  for  collection;  a  payment  to  him,  while  his  authority  is 
unrevoked,  is  therefore  binding  on  his  client  unless  it  affirmatively  appears 
that  the  party  making  the  payment  had  actual  notice  of  his  want  of  authority.2 


The  general  authority  of  an  attorney  does 
not  authorize  him  to  take  one-third  of  the 
face  value  of  a  valid  judgment  in  favor  of  his 
client,  and  accept  payment  of  the  same  in  a 
debt  owing  by  such  attorney.  Hamrick  v. 
Combs,  14  Neb.  381. 

An  attorney  has  no  authority  to  execute  a 
satisfaction  of  a  judgment  on  behalf  of  his 
client  without  full  payment.  And  even 
where  the  attorney  holds  the  judgment  by 
assignment,  as  security  for  debts  due  from 
the  client,  his  satisfaction  without  payment  is 
good  only  for  the  amount  of  his  interest 
therein.  Beers  v.  Hendrickson,  45  N.  Y. 
665.  See  also  Lewis  v.  Woodruff,  15  How. 
Pr.  (N.  Y.  Supreme  Ct)  539.  Compare 
Wheeler  v.  Alderman,  34  S.  Car.  533. 

Client  may  Treat  Unauthorized  Settlement  as 
Nullity. — In  the  case  of  a  void  and  unauthor- 
ized compromise  by  the  attorney  for  a  con- 
sideration less  than  the  client's  demand,  the 
client  may  treat  the  compromise  as  a  nul- 
lity and  recover  such  amount  as  still  remains 
due  upon  the  whole  demand  from  the  debtor, 
for  the  latter  is  chargeable  with  notice  of 
the  limitations  upon  the  attorney's  authority. 
Jones  v.  Inness,  32  Kan.  177.  See  also 
North  Whitehall  Tp.  v.  Keller,  100  Pa.  St. 
105,  45  Am.  Rep.  361;  Harper  v.  National 
L.  Ins.  Co.,  56  Fed.  Rep.  281 ;  Smock  v. 
Dade,  5  Rand.  (Va  )  639,  16  Am.  Dec.  780; 
Dalton  V.  West  End  Street  R.  Co.,  159  Mass. 
221. 

The  client  need  not,  in  such  case,  return 
the  consideration  of  the  compromise,  but  he 
must  credit  the  amount  thereof  upon  the  de- 
mand.   Pickett  v.  Bates,  3  La.  Ann.  627. 

1.  Pickett  v.  Bates,  3  La.  Ann.  627;  Liv- 
ingston v.  Radcliff,  6  Barb.  (N.  Y.)  201; 
Williams  v.  Walker,  2  Sandf.  Ch.  (N.  Y.) 
325- 

Void  Compromise — Credit  for  Amount  Actually 
Paid. — From  the  proposition  that  an  attorney 
may  accept  a  partial  payment  in  partial  dis- 
charge of  the  debt,  it  follows  that  in  case  of  a 
payment  under  a  void  compromise  the  debtor 
is  entitled  to  a  credit  for  the  amount  actually 
paid.  See  Pierce?'.  Brown,  8  Biss.  (U.  S.) 
534;  Faughnan  v.  Elizabeth  (N.  J.  1895),  33 
Atl.  Rep.  212;  North  Whitehall  Tp".  v.  Keller, 
100  Pa.  St.  105,  45  Am.  Rep.  361 ;  Brown  v. 
Mead  (Vt.  1896),  34  Atl.  Rep.  950. 

2.  Implied  Power  to  Receive  Payment  of  Claim 
to  be  Collected — Arkansas, — Conway  County 
I/.  Little  Rock,  etc.,  R.  Co.,  39  Ark.  50;  Mil- 
ler v.  Scott,  21  Ark.  396. 

Indiana. — Newman  v.  Kiser,  128  Ind.  258. 

Iowa. —  McCarver  v.  Nealey,  1  Greene 
< Iowa)  360. 

Kansas. — Dolan  v.  Van  Demark,  35  Kan. 
3°4- 


Kentucky. — Ely  v.  Harvey,  6  Bush  (Ky.) 
620. 

Maine. — Gray:'.  Wass,  1  Me.  257  ;  Patten  7'. 
Fullerton,  27  Me.  58;  Ducett  v.  Cunningham, 
39  Me.  386. 

Massachusetts. — Heard  v.  Lodge,  20  Pick. 
(Mass.)  53,  32  Am.  Dec.  197. 

Mississippi. — Hiller  v.  Ivy,  37  Miss.  431. 

Missouri . — Whelan  v.  Reilly,  61  Mo.  565; 
Carroll  County  v.  Cheatham,  48  Mo.  385. 

New  York. — Megary  v.  Funtis,  5  Sandf. 
(N.  Y.)  376. 

North  Carolina. — Rogers  v.  McKenzie,  81 
N.  Car.  164  (associate  attorney  may  be  so  au- 
thorized). 

Ohio. — Bryans  v.  Taylor,  Wright  (Ohio) 
245- 

South  Carolina. — Cone  v.  Brown,  15  Rich. 
(S.  Car.)  262. 

Virginia. — Hudson  v.  Johnson,  1  Wash. 
(Va.)  10;  Branch  v.  Burnley,  1  Call  ( Va.)  147  ; 
Wilkinson  v.  Holloway,  7  Leigh  (Va.)  277; 
Johnson  v.  Gibbons,  27  Gratt.  (Va.)  632. 

West  Virginia. — Wiley  v.  Mahood,  10  W. 
Va.  223. 

United  States. — Erwin  v.  Blake,  8  Pet.  (U. 
S.)  18;  Chouteau  v.  U.  S.,  95  U.  S.  61. 

See  also  Fabel  v.  Boykin,  55  Ala.  383  (at- 
torney may  attend  execution  sale  and  buy  in 
property  for  his  client).  Ward  v.  Beals,  14 
Neb.  114.  Compare  Kirchnerw.  Schmid  (C. 
PI.),  25  N.  Y.  Supp.  85;  Bryant  v.  Hamlin,  3 
Pa.  Dist.  Rep.  385;  Alspaugh  v.  Jones,  64  N. 
Car.  29. 

Implied  Power  to  Eeceive  Payment  of  Judg- 
ment Recovered. — An  attorney  always  has  au- 
thority to  receive  payment  of  a  judgment 
which  he  has  recovered  for  his  client,  and  a 
payment  to  him,  even  by  a  stranger,  is  a  sat- 
isfaction of  the  judgment  as  against  the  plain- 
tiff therein.  Frazier  v.  Parks,  56  Ala.  363; 
Conway  County  v.  Little  Rock,  etc.,  R.  Co., 
39  Ark.  50;  Brackett  v.  Norton,  4  Conn.  517, 
10  Am.  Dec.  179;  Newman  v.  Kizer,  128  Ind. 
258;  Canterberry  v.  Com.,  1  Dana  (Ky.)  416; 
Langdon  v.  Potter,  13  Mass.  320;  Lewis  v. 
Gamage,  1  Pick.  (Mass.)  347;  Wyckoff  v.  Ber- 
gen, 1  N.  J.  L.  248;  Steward  v.  Biddlecum,  2 
N.  Y.  106;  Commissioners  v.  Rose,  1  Desaus. 
(S.  Car.)  469;  Wilson  v.  Stokes,  4  Munf.  (Va.) 
455;  Branch  v.  Burnley,  1  Call  (Va.)  147. 

But  if  the  client  receives  the  execution  into 
his  own  hands,  and  pays  the  attorney  his 
costs,  the  power  of  the  attorney  is  at  end  and 
he  will  be  no  longer  authorized  to  receive  the 
money  due  on  the  execution.  Parker  v. 
Downing,  13  Mass.  465. 

Authority  to  Receive  Seisin  of  Land  Taken  on 
Execution. — Seisin  of  land  taken  on  execution 
by  the  sheriff  may  be  delivered  to  the  attor- 
ney of  the  creditor,  and  the  attorney  of  record, 
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Presumption  Arises  from  Possession  of  Claim. — 

or  the  deed  or  note  securing  it,  alwa 
authority  to  warrant  payment  to  him. 

under  whose  management  the  judgment  has 
been  recovered,  may,  without  further  author- 
ity, receive  seisin  for  the  creditor.  Pratt  v. 
Putnam,  13  Mass.  361. 

Iowa  —  Assignment  of  Mortgage  to  Junior 
Mortgagee  by  Attorney.  —  An  attorney  em- 
ployed to  foreclose  a  mortgage  may  assign  the 
mortgage  to  the  holder  of  a  junior  mortgage 
and  receive  payment,  the  statute  giving  a 
junior  mortgagee  the  right  to  compel  an 
assignment,  and  the  statute  providing  also  that 
payment  to  an  attorney  is  payment  to  his  cli- 
ent.   Harbach  v.  Colvin,  73  Iowa  638. 

Payment  to  Attorney  in  Confederate  Money 
— Right  to  Object  Lost  by  Delay. — Where  an  at- 
torney in  Virginia,  during  the  existence  of 
the  late  Confederate  government,  recovered 
judgment  on  certain  notes,  received  payment 
upon  the  judgments  in  Confederate  notes  and 
notified  his  client  thereof,  it  was  held  that 
the  client,  who  paid  no  attention  to  the  noti- 
fication, was  precluded,  after  the  lapse  of 
twelve  years,  by  delay  and  silence,  from  object- 
ing to  the  acceptance  of  Confederate  money 
by  the  attorney.  Johnson  v.  Gibbons,  27 
Gratt.  (Va.)  632. 

Assignment  of  Judgment  by  Attorney  for  Full 
Amount  Held  to  Operate  as  Payment. — An  attor- 
ney not  having  any  special  authority  therefor 
assigned  a  judgment,  obtained  by  him  for  his 
client,  to  one  of  the  judgment  debtors,  receiv- 
ing in  consideration  of  such  assignment  the 
full  amount  of  the  judgment.  It  was  held  that 
the  assignment  was  a  nullity,  but  that  the  re- 
ception by  the  attorney  of  the  amount  of  the 
judgment  was  a  payment  of  the  judgment  and 
that  execution  could  not  afterwards  issue 
thereon  in  favor  of  the  client.  If  the  client 
failed  to  receive  the  money  from  his  attorney 
his  remedy  lay  only  in  an  action  against  the  at- 
torney. Maxwell  v.  Owen,  7  Coldw.  (Tenn.)  630. 

Payment  of  Judgment  to  Attorney  Specially 
Employed. — One  who  pays  the  amount  of  a 
judgment  to  an  attorney  who  is  employed  in 
the  case,  not  generally  but  specially  only,  pays 
at  his  peril;  and  the  client  cannot  be  deemed 
to  have  ratified  the  payment  by  reason  of  hav- 
ing demanded  the  money  of  the  attorney  upon 
hearing  that  he  had  it.  Cameron  v.  Stratton, 
14  111.  App.  270. 

A  Fraudulent  Receipt  Given  by  an  Attorney  for 
the  amount  of  a  judgment  pretended  to  have 
been  paid  is  not  binding  on  the  client.  Chal- 
fants  v.  Martin,  25  W.  Va.  394;  Chambers  v. 
Miller,  7  Watts  (Pa.)  63.  See  also  Bradford 
-j.  Arnold,  33  Tex.  412. 

Attorney  to  Foreclose — Authority  to  Receive 
Money  to  Redeem  from  Foreclosure  Sale. — An 
attorney's  being  employed  to  foreclose  a 
mortgage  does  not  give  him  authority  to  re- 
ceive from  the  sheriff,  after  a  foreclosure  sale 
to  the  mortgagee,  money  paid  to  redeem  the 
property.    In  re  Grundysen,  53  Minn.  346. 

Authority  to  Collect  and  Pay  Proceeds  to  client's 
Creditors. — Where  notes  are  left  with  attor- 
neys for  collection,  their  proceeds  to  be  paid 
by  them  to  creditors  of  the  depositors,  the  at- 


The  fact  that  an  attorney  holds  a  claim, 

ys  creates  a  sufficient  presumption  of 

1 

torneys  become  trustees  of  such  creditors  and 
are  authorized  to  pay  such  proceeds  to  them. 
Hinkle  v.  Wanzer,  17  How.  (U.  S.)  353. 

Attorney's  Wife  Has  No  Authority  to  Receive 
Payment. — In  Day  v.  Boyd,  6  Heisk.  (Tenn.) 
458,  it  appeared  that,  during  the  absence  of  an 
attorney  from  home,  his  wife  received  and 
opened  a  letter  addressed  to  him,  containing  a 
draft  payable  to  his  order  for  collection.  The 
drawee  paid  the  draft  to  the  wife  on  her  pre- 
senting it.  It  did  not  appear  that  the  wife  had 
any  general  or  special  authority  to  act  for  her 
husband  in  professional  matters,  but  the  attor- 
ney had  placed  some  individual  claims  for 
collection  in  the  hands  of  the  defendant  and 
instructed  him  to  pay  over  any  moneys  that 
should  come  to  his  hands  for  said  attorney  to 
his  wife.  The  court  held  that  the  wife  had  no 
authority  to  receive  payment  of  the  draft,  and 
that  the  drawee  was  therefore  not  discharged 
by  virtue  of  the  payment  to  her. 

A  Payment  to  One  Not  the  Lawful  Attorney  of 
the  payee  is  no  payment  at  all,  and  the  payee 
may  compel  a  repayment.  Weist  v.  Lee,  3 
Yeates  (Pa.)  47;  Ashby  v.  Winston,  34  Mo. 
311.  In  the  first  of  these  cases,  a  defendant 
paid  the  amount  of  a  judgment  to  one  of  the 
attorneys  in  a  cause  who  was  not  the  plain- 
tiff's  attorney  of  record  and  who  afterwards 
absconded  ;  defendant  having  had"  notice  not 
to  pay  to  him,  the  court  held  that  payment 
must  be  made  over  again. 

1.  Presumption  of  Authority  from  Possession 
of  Claim. — Ducett  v.  Cunningham,  39  Me.  386 ; 
White  v.  Johnson,  67  Me.  290;  Whelan  v. 
Reilly,  61  Mo.  565 ;  Williams  v.  Walker,  2 
Sandf.  Ch.  (N.  Y.)  325;  Cone  v.  Brown,  15 
Rich.  (S.  Car.)  262;  Owen  v.  Barrow,  1  B.  & 
P.  N.  R.  101. 

Authority  to  Receive  Partial  Payments. — The 
authority  thus  implied  from  the  possession  of 
the  securities  is  not  limited  to  a  receipt  of  the 
whole  principal  in  one  sum,  but  an  authority 
to  receive  partial  payments  is  also  implied. 
Williams  v.  Walker,  2  Sandf.  Ch.  (N.  Y.) 
325- 

Withdrawal  from  Attorney  of  Possession  of 
Securities. — The  presumption  that  the  attor- 
ney is  authorized  to  receive  payment,  being 
founded  upon  the  custody  of  the  securities, 
ceases  when  they  are  withdrawn  by  the  cred- 
itor; and  it  is  incumbent  upon  the  debtor 
who  makes  a  payment  to  a  solicitor  or  agent 
relying  upon  such  presumption,  to  show  that 
the  securities  are  in  his  possession  on  each 
occasion  when  payments  are  made.  Wil- 
liams v.  Walker,  2  Sandf.  Ch.  (N.  Y.)  325. 
See  also  Parker  v.  Downing,  13  Mass.  465 ; 
Patten  v.  Fullerton,  27  Me.  58. 

Court  may  Require  Proof  of  Solicitor's  Author- 
ity to  Receive. — In  some  cases  the  court,  before 
ordering  a  fund  in  its  hands  to  be  paid  over 
to  the  solicitor  of  the  parties  entitled  to  it, 
where  the  solicitor  claims  a  lien  on  it,  may, 
in  its  discretion,  require  the  solicitor  to  show 
his  authority  to  receive  it.  Atty.-Gen.  v. 
North-America  L.  Ins.  Co.,  93  N.  Y.  387. 
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Secret  Agreement  Limiting  Attorney's  Authority. — A  secret  arrangement  between  an 
attorney  and  his  client,  by  which  the  former  is  to  have  no  authority  to  receive 
payment,  will  not  affect  one  paying  to  the  attorney  on  the  faith  of  his  general 
and  apparent  authority,  unless  it  is  shown  that  such  arrangement  became 
known  to  him  before  he  made  the  payment.1 

Effect  of  Revocation  of  Authority — Notice. — A  revocation  of  the  attorney's  authority, 
after  judgment  has  been  rendered  but  before  payment,  or  an  assignment  of 
the  judgment,  will  not  affect  the  debtor  paying  to  the  attorney  in  good  faith 
relying  on  his  authority  to  receive  the  payment,  unless  it  appears  that  the 
debtor  had  notice  of  the  revocation  or  was  chargeable  with  such  notice.2 

Attorney's  Authority  to  Demand  Payment. — Authority  to  receive  payment  implies 
authority  to  demand  it,  so  that  a  demand  by  the  attorney  on  the  debtor  or 
on  an  officer  in  charge  of  an  execution  is  equivalent  to  a  demand  by  the 
creditor  himself.3 

Whether  Authority  to  Receive  Payment  Imposes  Duty  to  Do  So. — The  fact  that  an  attorney 
is  authorized  to  receive  payment  of  claims  due  his  client  and  placed  in  his 
hands  for  collection  is  said  to  impose  no  duty  on  him  to  do  so.4  But  the 
correctness  of  this  is  questionable,  and  it  seems  that  an  attorney  refusing  to 
accept  a  valid  tender  of  money  due  on  a  claim  left  .with  him  for  collection 
would  be  liable  as  for  a  failure  to  collect.5 

Payments  by  Sheriff  to  Attorney. — An  attorney  having  an  implied  authority  to 
receive  payment  of  money  due  to  his  client,  the  sheriff  or  other  officer  is 
justified  in  paying  over  to  him,  on  demand,  the  amount  of  a  judgment  collected 
for  his  client,  unless  expressly  directed  not  to  do  so.6 


1.  Secret  Instructions. — State  v.  Hawkins,  28 
Mo.  566;  Planters'  Bank  v.  Massey,  2  Heisk. 
(Tenn.)  362.  See  also  Glass  v.  Davidson,  1 
Baxt.  (Tenn.)  49. 

An  Attorney  Has  Power  to  Receive  Payment  in 
Current  Funds,  although  they  be  not  legal  ten- 
der, and  such  payment  will  bind  his  principal. 
And  if  he  has  private  instructions  to  receive 
nothing  but  legal  tender,  but  does  receive 
payment  in  current  banknotes  not  legal  ten- 
der, without  disclosing  his  instructions,  the 
payment  is  binding  on  the  principal  and  will 
discharge  the  debt.  Glass  v.  Davidson,  1 
Baxt.  (Tenn.)  48. 

2.  Revocation  of  Authority  to  Receive  Pay- 
ment.— Cameron  v.  Stratton,  14  111.  App.  270; 
Yoakum  -'.  Tilden,  3  W.  Va.  167,  100  Am.  Dec. 
738;  2  Greenleaf  on  Ev.  (14th  ed.),  §  518. 

Where  a  judgment  debtor  pays  the  amount 
of  a  judgment  to  the  plaintiff's  attorney  of 
record,  he  is  discharged  from  further  liability 
thereon,  although  the  client  may,  before  such 
payment,  have  assigned  the  judgment  to  a 
third  party,  of  which  assignment  the  debtor 
was  ignorant.  McCarver  v.  Nealey,  1  Greene 
(Iowa)  360. 

Guardian  and  Ward — Whether  Attorney's  Au- 
thority from  Guardian  Ceases  with  Termination 
of  Relation. — If  a  note,  the  consideration  of 
which  is  property  sold  belonging  to  an  infant 
of  whom  the  payee  is  guardian,  is  left  with  an 
attorney  for  collection,  the  attorney's  author- 
ity to  receive  payment  of  the  note  is  not 
changed  when  the  payee  ceases  to  be  guardian. 
But  where  the  payee  in  such  a  case  is  an  un- 
married woman  and  is  afterwards  married,  the 
authority  of  the  attorney  to  receive  payment 
is  thereby  revoked,  unless  continued  with  the 
assent  of  the  husband,  in  which  latter  case  the 


authority  remains  unchanged.  Patten  v.  Ful- 
lerton,  27  Me.  58. 

Effect  on  Attorney's  Authority  of  Attorney  Be- 
coming Trustee  of  Client — Where  the  relation 
of  attorney  and  client  is  changed  to  that  of 
trustee  and  cestui  que  trust,  the  trustee's  power 
to  receive  payment  is  to  be  determined  from 
the  agreement  or  appointment  creating  the 
trust  relation,  and  not  from  the  general  rule 
creating  the  relation  of  attorney  and  client. 
Scott  v.  State,  2  Md.  284.  See  Kirchner  v. 
Schmid  (C.  PI.),  25  N.  Y.  Supp.  85. 

Where  a  solicitor  for  a  complainant  in  a  cause 
is  appointed  a  trustee  to  manage  the  fund  in 
controversy,  and  he  receives  money  without 
authority,  as  such  trustee,  and  wastes  the 
same,  the  payment  to  the  trustee  cannot  be 
considered  a  payment  to  the  complainant. 
Farmers'  Bank  v.  Mackall,  3  Gill  (Md.)  447. 

3.  Demand. — Spence  v.  Rutledge,  11  Ala. 
557;  Heard  v.  Lodge,  20  Pick.  (Mass.)  53,  32 
Am.  Dec.  197  (before  suit  commenced). 

4.  Poole  v.  Gist,  4  McCord  (S.  Car.)  259. 

5.  See  infra,  this  title,  Liability  of  Attor- 
ney to  Client — In  Making  Collections. 

6.  Sheriff  Justified  in  Paying  Attorney. — Butler 
v.  Jones,  7  How.  (Miss.)  587,  40  Am.  Dec.  82. 
See  also  Hiller  v.  Ivy,  37  Miss.  431.  A  mere 
expression  of  a  wish  on  the  part  of  a  client 
that  the  payment  should  not  be  made  to  his 
attorney  is  not  sufficient  notice  to  the  officer 
to  render  invalid  a  payment  afterwards  made 
by  him  to  the  attorney.  Butler  v.  Jones,  7 
How.  (Miss.)  587,  40  Am.  Dec.  82. 

Attorney's  Authority  after  Fees  Paid  That  of 
Mere  Agent. — The  attorney  has  no  other  right 
or  authority  over  the  money  collected  on  his 
client's  judgment  than  as  a  mere  agent,  after 
his  fees  are  paid;  the  money  then  belongs  to 
7  Volume  III. 


General  Authority 


A  TTORNEY  AND  CLIENT. 


of  Attorneys. 


Satisfaction  of  Judgment. — An  attorney  may  enter  satisfaction  of  a  judgment 
in  his  client's  favor  if  the  actual  amount  of  the  judgment  is  paid  to  him  in 
money,1  but  not  under  other  circumstances  unless  expressly  authorized.2 

8.  To  Confess  Judgment. — An  attorney  of  record  has  an  implied  power  to 
confess  judgment  for  his  client,  or  to  consent  to  a  decree  against  him;  such  a 
power  is  an  incident  to  his  general  power  of  control  over  the  action  or  suit 


in  his  charge.3 

the  client  absolutely,  and  the  sheriff  is  bound 
to  pay  it  over  to  him,  notwithstanding  he  may 
be  directed  not  to  do  so  by  the  attorney,  who 
claims  a  lien  thereon.  Dunn  v.  Newman,  7 
How.  (Miss.)  582.  See  also  Pugh  v.  Boyd, 
38  Miss.  326. 

Attorney's  Right  to  Move  against  Sheriff  in 
His  Own  Name. — An  attorney's  authority  to 
receive  payment  does  not  give  him  the  right 
to  move  against  the  sheriff  in  his  own  name, 
to  require  the  sheriff  to  pay  over  to  him 
money  collected  on  an  execution,  and  the 
fact  that  the  attorney  has  a  claim  on  unsettled 
accounts  against  his  client  for  a  larger  sum 
than  that  held  by  the  sheriff  will  not  alter  the 
rule.  Harney  v.  Demoss,  3  How.  (Miss.)  174. 
In  this  case  the  court  said  :  "  If  the  motion 
had  been  made  in  the  name  of  the  plaintiffs 
in  execution,  their  right  to  recover  would 
have  been  clear.  The  sheriff  would  have  been 
bound  to  pay  over  the  money,  and  payment 
to  the  attorney  would  have  been  sufficient,  and 
then  his  right  to  retain  it  might  have  been 
tested  by  different  proceedings.  This  mo- 
tion, however,  was  made  by  the  plaintiff  [the 
attorney]  in  his  own  name,  and  in  that  shape 
he  was  not  entitled  to  judgment  for  general 
balances  due  from  his  clients.  He  had  a  lien 
on  the  money  for  his  fees  in  that  particular 
case,  but  not  for  other  unsettled  debts." 

1.  To  Acknowledge  Satisfaction  of  a  Judgment. 
— Wyckoff  v.  Bergen,  1  N.  J.  L.  248;  Faugh- 
nan  v.  Elizabeth  (N.  J.  1895),  33  Atl.  Rep.  212  ; 
Miller  v.  Preston,  154  Pa.  St.  63.  See  also 
Lamb  v.  Williams,  1  Salk.  89;  Latuch  v.  Pash- 
erante,  1  Salk.  86. 

Such  Authority  Is  Conclusively  Presumed 
after  the  lapse  of  several  years,  Miller  v. 
Preston,  154  Pa.  St.  63;  but  it  may  be  shown 
that  the  party  entering  the  satisfaction  had 
not  been  retained,  and  therefore  had  no  such 
authority,  Kephart  v.  Zeek,  151  Pa.  St.  423. 

2.  Unauthorized  Satisfaction.  —  Kellogg  v. 
Gilbert,  10  Johns.  (N.  Y.)  220,  6  Am.  Dec. 
335;  Faughnan  v.  Elizabeth  (N.  J.  1895),  33 
Atl.  Rep.  212;  Smith  v.  Jones  (Neb.  1896),  66 
N.  W.  Rep.  19. 

A  Fraudulent  Entry  of  Satisfaction  may  be 
set  aside  at  the  instance  of  the  client.  Thus 
in  the  old  case  of  Ex  p.  Cage,  Styles  129,  the 
plaintiff's  attorney,  without  his  client's  con- 
sent, acknowledged  satisfaction  upon  the 
judgment  after  the  defendant  was  charged  in 
execution,  and  then  defendant's  attorney, 
without  his  client's  consent,  acknowledged 
another  judgment  for  the  same  debt.  The 
court  committed  both  attorneys,  saying  there 
was  fraud  against  fraud,  and  that  the  parties 
were  left  to  their  remedies  one  against  the 
other. 

Even  where  an  attorney  holds  a  judgment 
by  virtue  of  an  assignment  as  security  for 


debts  due  him  personally,  his  satisfaction  of 
it  without  payment  is  void  as  to  all  except  his 
own  interest.  Beers  v.  Hendrickson,  45  N. 
Y.  665;  Lewis  v.  Woodruff,  15  How.  Pr.  (N. 
Y.  Supreme  Ct.)  539.  Compare  Reid  v. 
Dickinson,  37  Iowa  56,  holding  that  although 
an  attorney,  without  authority,  agreed  to  and 
did  receive  a  sum  of  money  and  certain  col- 
laterals, less  than  the  face  of  the  judgment, 
in  satisfaction  of  it,  yet  after  a  lapse  of  ten 
years,  during  which  time  the  owner  of  the 
judgment  made  no  complaint  whatever  nor 
any  demand,  it  would  be  presumed  that  the 
attorney  had  authority  to  act  as  he  did,  and 
that  his  action  had  been  ratified.  See  also 
Wyckoff  v.  Bergen,  1  N.  J.  L.  248. 

Vacation  of  Unauthorized  Satisfaction. — Satis- 
faction entered  by  an  attorney  without  author- 
ity will  be  vacated,  if  the  defendant  was  not 
misled  and  other  parties  are  not  affected  by 
the  vacation.  Faughnan  v.  Elizabeth  (N.  J. 
i895).  33  Atl-  Rep.  212. 

3.  Attorney's  Power  to  Confess  Judgment. — 
Williams  v.  Simmons,  79  Ga.  649;  Thompson 
v.  Pershing,  86  Ind.  303  ;  Potter  v.  Parsons,  14 
Iowa  286;  Graves  v.  Long,  87  Ky.  441 ;  Hol- 
bert  v .  Montgomery,  5  Dana  (Ky.)  14;  Talbot 
v.  McGee,  4T.  B.  Mon.  (Ky.)  377;  Denton  v. 
Noyes,  6  Johns.  (N.  Y.)  296,  5  Am.  Dec.  237; 
Cyphert  v.  McClune,  22  Pa.  St.  195;  Jones  v. 
Williamson,  5  Coldw.  (Tenn.)  371.  See  also 
dictum  in  Wilson  v.  Spring,  64  111.  18.  Com- 
pare Ohlquest  v.  Farwell,  71  Iowa  233. 

Attorney  of  Married  Woman. — "  The  counsel 
of  record  representing  married  women  in 
pending  litigation  have  as  ample  power  to 
bind  their  clients  in  conducting  and  disposing 
of  such  litigation  as  have  the  counsel  of  other 
suitors.  And  decrees  rendered  with  consent 
of  counsel,  without  fraud,  are  obligatory  upon 
their  clients,  the  consent  of  counsel  being  in 
law  the  consent  of  the  parties  they  represent." 
Williams  -'.  Simmons,  79Ga.655.  See  Dock- 
ham  v.  Potter,  27  La.  Ann.  73.  Compare 
Edwards  v.  Edwards,  29  La.  Ann.  597,  where 
it  was  held,  under  a  statute,  that  an  attorney 
could  not  confess  judgment  for  a  married 
woman,  and,  independently  of  statute,  that  it 
could  not  be  done  for  the  reason  that  a  mar- 
ried woman  could  not  do  by  attorney  what 
she  could  not  do  in  person. 

Attorney  Acting  for  Opposing  Interests. — In  an 
action  by  an  assignee  to  secure  a  sale  of  land 
to  pay  debts,  the  consent  of  the  assignor's  at- 
torney to  the  decree  of  sale  is  not  invalidated 
by  the  fact  that  the  same  attorneys  represent- 
ed the  assignee.    Graves  v.  Long, 87  Ky.  441. 

In  Walker  -'.  Grayson,  86  Va.  337,  it  was 
held  that  an  attorney  cannot  consent  on  be- 
half of  infants  to  a  decree  in  a  cause  where 
he  is  counsel  for  parties  whose  interests  are 
adverse  to  those  of  the  infants. 
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Client's  Rights  where  Confession  Unauthorized. — If  the  client  suffers  undue  injury 
thereby,  his  remedy  is  in  an  action  against  his  attorney,1  although  in  cases 
where  the  other  side  will  not  be  unduly  prejudiced  by  it  the  court  will  grant 
relief  upon  a  showing  of  equity  and  of  prompt  action.2 

Accepting  Confession  of  Judgment. — An  attorney  may  also  accept  for  his  client  a 
confession  of  judgment  by  the  opposing  party,  and  such  a  judgment  may 
take  precedence  of  other  judgments  subsequently  secured  against  the  same 
defendant  by  regular  process  in  favor  of  other  creditors.3 

9.  To  Transfer  Notes,  Judgments,  or  Securities — Notes. — An  attorney  in  whose 
hands  a  note  or  other  obligation  has  been  placed  for  collection  has  no  power 
to  transfer  it  to  another,  either  for  a  consideration  for  his  client's  benefit4 
or  for  collection.5 

Judgments. — Nor  has  he  an  implied  authority  to  assign  a  judgment  ob- 
tained by  him  for  his  client,6  or  any  other  security  for  his  client's  demand 


Confession  of  Judgment  Conclusive  as  to  Attor- 
ney's Authority. — A  confession  of  judgment  by 
an  attorney  is  conclusive  as  to  his  authority, 
so  far  as  regards  the  validity  of  the  judgment. 
See  Pacific  R.  Co.  v.  Ketchum,  101  U.  S.  289; 
Cyphert  v.  McClune,  22  Pa.  St.  195.  Com- 
pare Dobbins  v.  Dupree,  39  Ga.  394. 

Confession  of  Judgment  upon  Unauthorized 
Appearance. — See  as  to  the  validity  of  an  attor- 
ney's unauthorized  acts,  and  the  question 
whether  the  client  will  be  left  to  his  remedy 
against  the  attorney,  supra,  this  title,  Gen- 
eral Author ity  of  Attorneys — How  Deter- 
mined, and  the  references  there  given. 

Authorities  Denying  Attorney's  Power  to  Confess 
Judgment. — In  some  jurisdictions  a  doctrine 
contrary  to  that  stated  in  the  text  is  announced, 
and  the  rule  laid  down  that  an  attorney  has 
no  authority  to  confess  judgment  against  his 
client  unless  such  authority  has  been  ex- 
pressly conferred.  Pfister  v.  Wade,  69  Cal. 
133;  San  Francisco  v.  Le  Roy,  138  U.  S.  656; 
Wadhams  v.  Gay,  73  111.  415;  Ohlquest  v. 
Farwell,  71  Iowa  233.  See  also  Gray  v.  Gray, 
2  Roll.  62;  Swinfen  v.  Swinfen,  24  Beav.  549; 
People  v.  Lamborn,  2  111.  123. 

An  attorney  cannot  consent  to  a  decree  or 
confess  a  judgment  which  amounts  virtually  to 
a  compromise  of  his  client's  case.  Mathews 
v.  Massey,  4  Baxt.  (Tenn.)  450. 

Attorney  may  Testify  to  Want  of  Authority. — 
An  attorney  may  testify  that  a  confession  of 
judgment  against  his  client,  entered  by  him- 
self, was  without  authority.  Berg  v.  McLaf- 
ferty  (Pa.  1888),  12  Atl.  Rep.  460. 

1.  Denton  v.  Noyes,  6  Johns.  (N.  Y.)  296, 
5  Am.  Dec.  237;  Thompson  v.  Pershing,  86 
Ind.  303;  Cyphert  v.  McClune,  22  Pa.  St.  195. 

2.  Cyphert  v.  McClune,  22  Pa.  St.  195; 
Denton  v.  Noyes,  6  Johns.  (N.  Y. )  296,  5  Am. 
Dec.  237;  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371. 

3.  Johnston  v.  McAusland,  9  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  214. 

4.  Transfer  of  Notes  by  Attorney. — Russell  v. 
Drummond,  6  Ind.  216;  White  v.  Hildreth, 
13  N.  H.  104;  Child  v.  Eureka  Powder 
Works,  44  N.  H.  354;  Terhune  v.  Colton,  10 
N.  J.  Eq.  21;  Card  v.  Walbridge,  18  Ohio 
411 ;  Rowland  v.  Slate,  58  Pa.  St.  196;  Noo- 
nan  v.  Gray,  1  Bailey  (S.  Car.)  437;  Penni- 
.nian  v.  Patchin,  5  Vt.  346. 

3  C.  of  L. — 24  • 


A  transfer  of  the  note  by  the  attorney,  in 
payment  of  his  own  personal  debt,  is  not 
binding  on  the  client  in  law  or  in  equity. 
Craig  v.  Ely,  5  Stew.  &  P.  (Ala.)  354.  So  of 
the  transfer  of  a  judgment.  Bosler  v.  Sea- 
right,  149  Pa.  St.  241. 

He  has  no  authority  to  exchange  the  note 
for  the  undertaking  of  another  person,  espe- 
cially if  the  security  was  not  strengthened 
thereby.  Tankersley  v.  Anderson,  4  Desaus. 
(S.  Car.)  44. 

"  The  relation  of  attorney  and  client  implies 
authority  to  enforce  the  demands  of  his  client, 
of  obtaining  either  voluntary  or  coercive 
satisfaction  of  such  demands,  and  to  bind  the 
client  as  a  party  litigant  in  certain  matters 
appertaining  to  the  conduct  of  causes;  but  it 
does  not  confer  a  general  power  of  attorney 
to  contract  independently  in  relation  to  such 
demands,  nor  to  transfer  such  demands  to  a 
third  party.  The  proper  duty  of  a  counselor 
is  to  advise  his  clients;  if  he  becomes  a  nego- 
tiator, a  business  manager,  it  is  through  some 
other  form  of  authorization  than  that  implied 
in  being  selected  as  a  legal  adviser  merely." 
Annely  v.  De  Saussure,  12  S.  Car.  509. 

To  Indorse  Note  in  Client's  Name. — An  attor- 
ney, to  whom  a  note  has  been  delivered  for 
collection,  has  no  authority  to  indorse  it  in 
his  client's  name.  Sherrill  z>.  Weisiger  Cloth- 
ing Co.,  114  N.  Car.  436;  Goodfellow  v. 
Landis,  36  Mo.  168. 

5.  That  an  attorney  cannot  delegate  his  au- 
thority, see  supra,  this  title  and  division,  To 
Employ  Associate  Counsel  or  Assistants. 

6.  To  Assign  a  Judgment. — Boren  v.  M'Gehee, 
6  Port.  (Ala.)  432,  31  Am.  Dec.  696;  Gardner 
V.  Mobile,  etc.,  R.  Co.,  102  Ala.  635;  Wilson 
v.  Wadleigh,  36  Me.  496;  Head  v.  Gervais, 
Walk.  (Miss.)  431,  12  Am.  Dec.  577;  Camp- 
bell's Appeal,  29  Pa.  St.  401,72  Am.  Dec.  641 ; 
Fassitt  v.  Middleton,  47  Pa.  St.  214,  86  Am. 
Dec.  535;  Bosler  v.  Searight,  149  Pa.  St.  241 ; 
Rowland  v.  Slate,  58  Pa.  St.  196;  Ely  v. 
Lamb,  10  Pa.  Co.  Ct.  Rep.  209;  Mayer  v. 
Blease,  4  S.  Car.  10;  Maxwell  v.  Owen,  7 
Coldw.  (Tenn.)  630;  Baldwin  v.  Merrill,  8 
Humph.  (Tenn.)  132.  See  also  Little  v.  Ed- 
wards, 69  Md.  499.  See  also  the  title  Assign- 
ments, vol.  2,  p.  1012. 

Assignment  may  be  Set  Aside. — Such  an  as- 
signment, being  invalid,  may  be  set  aside  on 
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or  claim,  held  by  him  for  collection.1 

Where,  However,  the  Assignment  Is  for  the  Full  Value  of  the  note,  judgment,  or 

other  demand  or  claim,  the  client  cannot  object ;  his  attorney  had  authority 
to  receive  payment  from  the  debtor,  and  authority  to  collect  the  same 
amount  in  such  a  way  is  necessarily  implied.2 

10.  To  Submit  Case  to  Arbitration. — In  all  civil  actions  an  attorney  has  an 
implied  power  to  submit  his  client's  matters  in  controversy  to  arbitration ; 
such  power  is  embraced  in  the  general  authority  conferred  by  the  retainer.3 

11.  To  Dismiss  a  Suit. — The  attorney's  general  power  of  control  over  the 
conduct  of  the  suit  he  is  employed  to  conduct,  embraces  the  right  to  take  a 
nonsuit  or  otherwise  dismiss  the  suit,  provided  such  a  course  does  not 
conclude  his  client's  rights  but  merely  operates  to  postpone  them.4 

Authority  does  Not  Extend  to  Compromising  Client's  Rights. — He  has  no  right  to  dismiss 
the  case  in  any  such  way  as  will  compromise  or  destroy  his  client's  rights, 


the  petition  of  the  judgment  creditor.  It 
seems,  however,  that  it  is  valid  until  set 
aside.    Bosler  v.  Searight,  149  Pa.  St.  241. 

Effect  of  Acquiescence — Lapse  of  Time. — The 
authority  of  the  attorney  to  make  the  assign- 
ment, or  the  client's  ratification  of  it,  will  be 
presumed  after  several  years'  acquiescence 
therein.  Gardner  v.  Mobile,  etc.,  R.  Co.,  102 
Ala.  635. 

When  the  Client  Accepts  the  Consideration  for 

the  assignment  of  the  judgment,  his  acquies- 
cence and  consent  are  conclusively  presumed, 
unless  he  makes  immediate  objection.  Mar- 
shall v.  Moore,  36  111.  321. 

Facts  Not  Warranting  inference  of  Authority. — 
The  fact  that  the  attorney  collects  interest  on 
the  judgment,  and  that  he  holds  the  clerk's 
memorandum  showing  an  entry  of  the  judg- 
ment, confers  no  apparent  authority  on  him  to 
assign  the  judgment.  Ely  v.  Lamb,  10  Pa. 
Co.  Ct.  Rep.  209.  Nor  does  authority  to 
compromise  confer  a  right  to  assign  the  judg- 
ment.   Mayer  v.  Blease,  4  S.  Car.  10. 

Authority  to  Assign  Presumed  upon  Facts 
Shown. — In  Painter  v.  Gibson,  88  Iowa  125,  it 
appeared  that  a  judgment  creditor  claimed 
that  the  plaintiff  was  liable  to  him  because 
the  plaintiff  had,  as  sheriff,  released  attached 
property  of  the  judgment  debtor  without  au- 
thority, the  plaintiff's  attorneys  having  ad- 
vised him  that  he  was  liable  ;  a  settlement  was 
had  with  the  attorney  of  the  judgment  cred- 
itor, by  which,  in  consideration  of  a  payment, 
the  judgment  was  assigned  by  the  judgment 
creditor's  attorney  to  the  plaintiff.  It  was 
held  that  under  the  facts  the  attorney's  au- 
thority to  assign  would  be  presumed,  such  an 
assignment  being  a  proper  method  of  accom- 
plishing the  settlement  which  the  attorney 
was  retained  to  make,  and  it  not  being  shown 
but  that  the  amount  paid  by  the  plaintiff  for 
the  assignment  was  the  full  amount  of  the 
claim  made  against  him. 

1.  "  It  is  the  business  of  an  attorney  to  col- 
lect the  money  on  claims  placed  in  his  hands 
for  collection  ;  and  his  authority  as  an  attorney 
extends  no  further.  He  has  no  power  to  take 
an  assignment  of  a  mere  security,  without  some 
authority  given  for  that  purpose."  Clark  v. 
Kingsland,  1  Smed.  &  M.  (Miss.)  256. 

2.  See  supra,  this  title  and  division,  To  Re- 
ceive Payment;  Levy  v.  Brown,  56  Miss.  90. 

3/ 


Compare  Head  v.  Gervais,  Walk.  (Miss.)  431, 
12  Am.  Dec.  577. 

3.  McElreath  v.  Middleton  (Ga.  1892),  14 
S.  E.  Rep.  906,  citing  1  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.),  p.  956.  See  the  title  Arbi- 
tration and  Award,  vol.  2,  p.  625  ct  seq., 
where  this  subject  is  fully  discussed. 

4.  Attorney's  Dismissal  or  Discontinuance  of 
Suit. — McLeran  v.  McNamara,  55  Cal.  508; 
Davis  v.  Hall,  90  Mo.  665  ;  Gaillard  v.  Smart, 
6  Cow.  (N.  Y.)  385;  Yoakley  v.  Hawley,  5 
Lea  (Tenn.)  670;  Stephens  v.  Nashville,  etc., 
R.  Co.,  10  Lea  (Tenn.)  448;  Simpson  v. 
Brown,  1  Wash.  Ten  248. 

An  attorney  cannot  bind  his  client  by  a  dis- 
continuance of  an  action  of  trespass  given  in 
consideration  of  a  payment  by  the  defendant, 
and  such  payment  will  only  operate  pro  tanto 
in  discharge  of  the  plaintiff's  damages.  Brown 
v.  Mead  (Vt.  1896),  34  Atl.  Rep.  950.  See 
supra,  this  title  and  division,  To  Compromise 
Client's  Rights. 

"  Where  an  attorney  is  retained,  we  will  not 
look  for  a  special  authority  to  do  so  ordinary 
an  act  of  practice  as  the  discontinuance  of  the 
cause.  True,  his  general  power  does  not  ex- 
tend to  a  retraxit  or  release,  because  they  re- 
late to  the  cause  of  action  itself,  not  merely  to 
the  remedy  which  he  is  retained  to  conduct. 
But  he  may  do  all  ordinary  acts  in  the  prose- 
cution of  the  suit  or  the  final  disposition  of 
it."    Gaillard  v.  Smart,  6  Cow.  (N.  Y.)  385. 

The  Missouri  statute  allows  a  plaintiff  to 
dismiss  his  suit  in  vacation.  Under  this  stat- 
ute it  is  held  that  an  attorney  may  dismiss  hi? 
client's  case  in  vacation,  by  virtue  of  his  gen- 
eral authority  to  control  the  conduct  of  the 
case.  The  court  recognized,  however,  that 
an  attorney  had  no  right  to  compromise  his 
client's  rights  or  so  to  dismiss  the  case  as  to 
conclude  such  rights.  Davis  v.  Hall,  90  Mo. 
665,  citing  Barlow  v.  Steel,  65  Mo.  611 ;  North 
Missouri^R.  Co.  v.  Stephens,  36  Mo.  150.  88 
Am.  Dec.  138;  Semple  v.  Atkinson,  64  Mo. 
506. 

Discontinuance  at  Request  of  Ball. — Where  an 
attorney  has  authority  from  his  client  to  dis- 
continue an  action  without  costs,  he  does 
nothing  improper  in  discontinuing  at  the  re- 
quest of  defendant's  bail  in  consideration  of 
a  payment  made  to  him  bv  the  bail.  Morgan 
v.  Woodruff,  12  Daly  (N."Y.)  207. 
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and  he  cannot,  therefore,  enter  a  retraxit.* 

12.  To  Accept  Service  of  Process. — The  authority  of  an  attorney  to  accept 
service  of  process  has  been  fully  treated  elsewhere  in  this  title.2 

13.  To  Issue  Execution  and  Direct  Levy. — An  attorney,  after  obtaining  judg- 
ment for  his  client,  may  have  execution  issued  thereon  and  take  such  other 
steps  as  may  be  proper  and  necessary  to  secure  its  payment,3  and  may 
receive  payment  of  it.4  This  is  a  part  of  his  duty  of  collection,  and  he  would 
render  himself  liable  by  a  failure  to  discharge  it.s 

Directing  Levy  on  Particular  Property. — He  has  no  authority,  however,  to  direct  a 
levy  of  the  execution  on  particular  property  of  the  debtor,  and  if  he  does  so 
his  client  will  not  be  liable  therefor  if  the  levy  proves  to  be  illegal,6  though 


1.  Beecher's  Case,  8  Coke  58;  Crotty  v. 
Eagle,  35  W.  Va.  151 ;  Hallaek  v.  Loft  (Colo. 
1893),  34  Pac.  Rep.  568,  citing- 1  Am.  and  Eng. 
Encyc,  of  Law  (1st  ed.),  p.  942.  See  the  title 
Retraxit. 

A  Person  Employed  as  Counsel  by  a  Prosecutor, 
acts  for  the  attorney-general,  and,  in  assent- 
ing to  the  discharge  of  an  accused,  must  be 
guided  by  his  own  judgment,  on  the  evidence, 
of  the  innocence  of  the  party,  even  though  his 
client  swear  to  the  guilt  of  the  accused;  and 
in  such  case  he  is  entitled  to  compensation. 
Rush  v.  Cavenaugh,  2  Pa.  St.  187. 

Attorney's  Authority  to  Dismiss  Denied. — In 
Rhutasel  v.  Rule  (Iowa  1896),  65  N.  W.  Rep. 
1013,  it  was  held  that  an  attorney  had  no  right 
to  dismiss  an  action  merely  by  virtue  of  his  gen- 
eral employment  to  prosecute  it.  The  court 
said:  "  His  [the  attorney's]  employment  is  to 
prosecute,  and  in  an  important  sense  it  is  in- 
consistent with  a  power  to  dismiss  the  suit. 
It  is  reasonable  to  say  that  such  a  power 
should  be  specially  delegated.  The  quoted 
language  above  [from  Ohlquest  v.  Farwell,  71 
Iowa  231]  indicates  strongly  that  an  attorney 
so  employed  shall  not  do  what  will  deprive 
his  client  of  a  trial." 

In  Indiana  a  statute  (2  Rev.  Stat.  1881,  § 
968)  gives  an  attorney  authority  "  to  bind  his 
client  in  an  action  or  special  proceeding,  by 
his  agreement  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  and  not  other- 
wise." In  Barnard  v.  Daggett,  68  Ind.  305, 
the  court  held  that  where  the  case  is  on  a  re- 
port of  referees,  and  there  is  a  question  as  to 
whether  the  report  covers  certain  matters 
stated  in  the  complaint,  the  plaintiff's  at- 
torney may  make  and  file  a  written  retraxit 
of  such  matters  and  bind  his  client  thereby, 
and  such  retraxit  will  cure  the  omission  of 
such  matters  in  the  report.  And  this,  although 
the  court  recognized  that  a  retraxit  forever 
barred  the  plaintiff  as  to  matters  embraced 
within  it. 

2.  See  supra,  this  title,  Re/at  ion  of  Attorney 
and  Client — Consequences  of  Relation — jVotice 
to  Attorney  JVotice  to  Client. 

3.  May  Cause  Execution  to  Issue. — Erwin  v. 
Blake,  8  Pet.  (U.  S.)  18;  Union  Bank  v. 
Geary,  5  Pet.  (U.  S.)  99;  Parker  v.  Downing, 
13  Mass.  465;  McDonald  v.  Todd,  1  Grant's 
Cas.  (Pa.)  17;  Poole  v.  Gist,  4  McCord  (S. 
Car.)  259;  Hyams  v.  Michel,  3  Rich.  (S. 
Car.)  303.  See  supra,  this  title,  Relation  of 
Attorney  and  Client — Termination  of  Rela- 
tion.   The  attorney  not  only  may  issue  exe- 


cution, but  is  liable  for  not  doing  so.  Har- 
rington v.  Binns,  3  F.  &  F.  942. 

An  attorney,  who  is  not  the  regular  attor- 
ney in  the  cause,  may  sue  out  execution  in 
his  own  name  without  any  formal  substitu- 
tion. Thorp  v.  Fowler,  5  Cow.  (N.  Y.) 
446. 

An  attorney,  employed  to  prosecute  a  suit, 
has  an  implied  power  to  collect  the  judgment. 
Conway  County  v.  Little  Rock,  etc.,  R.  Co., 
39  Ark.  50. 

The  instructions  of  the  attorney  to  the  dep- 
uty marshal,  whereby  the  latter  is  led  to 
take  an  insufficient  bond,  will  protect  the  dep- 
uty and  his  principal  from  suit  by  the  client. 
U.  S.  v .  Conklin,  1  Wall.  (U.  S.)  644. 

4.  Union  Bank  v.  Geary,  5  Pet.  (U.S.) 
113.  See  supra,  this  title  and  division,  To 
Receive  Payment. 

Authority  to  Receive  Money  to  Redeem  Land 
Sold  on  Execution. — In  Erwin  v.  Blake,  8  Pet. 
(U.  S.)  25,  Story,  J.,  speaking  for  the  court, 
said  :  "  Now,  it  is  not  denied  that  an  attorney 
at  law,  in  virtue  of  his  general  authority  as 
such,  is  entitled  to  take  out  execution  upon  a 
judgment  recovered  by  him  for  his  client,  and 
to  procure  a  satisfaction  thereof  by  a  levy  on 
lands  or  otherwise,  and  to  receive  the  money 
due  on  the  execution,  and  thus  to  discharge 
the  execution.  And  if  the  judgment  debtor 
has  a  right  to  redeem  the  property  sold  under 
the  execution  *  *  *,  by  payment  of  the 
amount  to  the  judgment  creditor  who  has  be- 
come the  purchaser  of  the  property,  there  is 
certainly  strong  reason  to  contend  that  the  at- 
torney is  impliedly  authorized  to  receive  the 
amount  and  thus  indirectly  to  discharge  the 
lien  on  the  land."  But  see  In  re  Grundysen, 
53  Minn.  346. 

5.  Harrington  v.  Binns,  3  F.  &  F.  942;  in- 
fra, this  title,  Liability  of  Attorney  to  Client 
— In  Making  Collections. 

6.  The  plaintiffs  in  an  execution  were  sued 
in  trover  by  a  stranger  for  property  seized  and 
sold  by  the  sheriff  under  the  execution.  It 
was  held  that  evidence  that  such  plaintiffs'  at- 
torney directed  the  sheriff  to  levy  on  the  par- 
ticular property  would  not  show  a  conversion 
by  the  plaintiffs,  as  such  an  act  of  the  attorney 
was  unauthorized.  Averill  v.  Williams,  4 
Den.  (N.  Y.)  295,  47  Am.  Dec.  252.  See  also 
Welsh  v.  Cochran,  63  N.  Y.  181,  20  Am.  Rep. 
521;  Fischer  v.  Hetherington,  11  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  575.  Compare, 
however,  infra,  this  title,  Liability  of  Attor- 
ney to  Third  Persons. 
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he  may  direct  the  sheriff  as  to  the  time  and  manner  of  the  levy.1 

Attorney's  Directions  as  Protection  to  Officer.— All  directions  concerning  the  time, 
place,  and  manner  of  levying  executions,  given  by  the  plaintiff's  attorney 
within  the  scope  of  his  authority,  are  valid  and  operate  to  protect  the  officer 
executing  the  levy,  as  completely  as  if  given  by  the  client  himself,  and  render 
the  client  responsible,  no  matter  to  what  extent  the  attorney  may  have 
abused  his  authority  or  how  negligently  he  may  have  exercised  it.2 

14.  To  Release  Lien  of  Attachment,  Execution,  or  Other  Security— No  Implied 
Power  to  Releasa  lien  of  Judgment. — An  attorney  has  no  implied  power  to  release 
the  property  or  the  person  of  a  judgment  debtor  from  the  lien  of  an  execution 
or  judgment,  or  from  any  similar  lien  securing  his  client's  claim,  except  upon 
such  security  or  conditions  as  the  client  may  himself  approve  ;3  nor  can  he 


1.  Directing  as  to  Time  and  Manner  of  Levy. — 

Read  v.  French,  28  N.  Y.  285;  Gorham  v. 
Gale,  7  Cow.  (N.  Y.)  739,  17  Am.  Dec.  549; 
Lynch  v.  Com.,  16  S.  &  R.  (Pa.)  368,  16  Am. 
Dec.  582;  Willard  v.  Goodrich,  31  Vt.  597; 
Erwin  v.  Blake,  8  Pet.  (U.  S.)  25. 

The  attorney  of  record  for  the  plaintiff  may, 
when  the  plaintiff  lives  at  a  distance,  give 
such  instruction  to  an  officer  as  he  thinks  the 
interest  of  the  client  requires;  and  his  direc- 
tions fo  the  officer,  when  he  gives  him  an  ex- 
ecution, in  what  manner  to  execute  the  same, 
will  bind  his  client.  Kimball  v.  Perry,  15 
Vt.  414.  He  may,  for  a  year  and  a  day  after 
judgment  perfected,  direct  an  officer  holding 
a  ft.  fa.  issued  by  him  to  depart  from  the  reg- 
ular and  orderly  course  of  executing  it.  Corn- 
ing v.  Southland,  3  Hill  (N.  Y.)  552.  See 
also  Walters  v.  Sykes,  22  Wend.  (N.  Y.)  566. 

Approving  Officer's  Receipt  for  Goods  Attached. 
— An  attorney,  without  any  special  authority 
therefor,  may  approve  of  the  receipt  taken  by 
the  officer  for  personal  property  attached  by 
him,  and  thereby  relieve  him  from  his  obli- 
gation to  retain  and  produce  the  property, 
that  it  may  be  taken  on  execution.  Jenney  v. 
Delesdernier,  20  Me.  183. 

Renewing  Execution. — An  attorney  may  per- 
mit a  sheriff  to  renew  an  execution  in  the 
name  of  the  client.  Cheever  v.  Mirrick,  2  N. 
H.  376. 

Binding  Client  to  Sale  of  Attached  Property. — 

Where  goods,  taken  on  execution  and  in  the 
hands  of  the  sheriff,  are  of  a  perishable  nature 
and  liable  to  be  stolen,  the  attorney  of  the 
attaching  creditor  has  authority  to  bind  his 
client  to  a  sale  of  them,  "  on  the  terms  that 
the  money  should  not  be  paid  over  to  either 
party,  but  retained  by  the  sheriff  and  paid 
into  court,  to  abide  the  order  of  the  court." 
It  makes  no  difference,  in  such  a  case,  to  whom 
the  property  really  belongs.  Nelson  v.  Cook, 
19  111.  440. 

Postponing  Execution  Sale. — "The  attorney 
is,  in  some  degree,  the  agent  as  well  as  lawyer 
of  the  plaintiff;  when  execution  has  issued  he 
often  gives  time  to  the  defendant  and  directs 
the  sheriff  to  postpone  a  sale  advertised;  and 
so  far  as  I  know  this  has  always  been  taken  as 
a  justification  to  the  sheriff  for  not  selling. 
Such  discretionary  powers  are  necessary  for 
the  plaintiff's  interest;  without  the  exercise 
of  them,  many  times  and  under  many  circum- 
stances, property  sufficient  to  pay  the  debt 
would  not  sell  for  enough  to  pay  the  costs." 

35 


Huston,  J.,  in  Lynch  v.  Com.,  16  S.  &  R. 
(Pa.)  368,  16  Am.  Dec.  582. 

Issuing  Execution — Instituting  New  Suit  on 
Return  Unsatisfied. — "An  attorney  is  the  rep- 
resentative of  his  client  in  court;  he  is  held 
to  be  authorized  to  commence  and  conduct 
that  cause  to  final  judgment  and  execution, 
and  to  do  whatever  is  usual  and  necessary  to 
bring  about  that  end,  through  all  the  forms 
and  stages  of  legal  proceedings.  Further, 
there  are  cases  where  it  is  held  that  he  may 
go  beyond  this ;  as,  if  the  execution  is  re- 
turned unsatisfied,  *  *  *  he  may  proceed  to 
collect  the  debt  by  instituting  a  new  suit  on 
the  judgment..  In  all  cases  he  may  give  direc- 
tions to  the  sheriff  in  levying  the  execution, 
and  he  may  receive  the  money  from  the  sheriff 
when  collected."  Derwort  x>.v  Loonier,  21 
Conn.  255.  See  also  Brackett  v.  Norton,  4 
Conn.  517,  10  Am.  Dec.  179. 

2.  Jenney  v.  Delesdernier,  20  Me.  192  ;  Gor- 
ham v.  Gale,  7  Cow.  (N.  Y.)  744,  17  Am. 
Dec.  549. 

3.  To  Release  Lien  of  Execution  or  Judgment 

—  Phillips  v.  Dobbins,  56  Ga.  617;  Harrow 
v.  Farrow,  7  B.  Mon.  (Ky.)  126;  Holbert  v. 
Montgomery,  5  Dana  (Ky.)  n;  Doub  v. 
Barnes,  1  Md.  Ch.  127;  Banks  v.  Evans,  ro 
Smed.  &  M.  (Miss.)  35,  48  Am.  Dec.  734; 
Jackson  v.  Bartlett,  8  Johns.  (N.  Y.)  361 ;  Kel- 
logg v.  Gilbert,  10  Johns.  (N.  Y.)  220,  6  Am. 
Dec.  335;  Simonton  v.  Barrell,  21  Wend.  (N. 
Y.)  362;  Quinn  v.  Loyd,  5  Abb.  Pr.N.  S.  (N. 
Y.  Super.  Ct.)  281,  36  How.  Pr.  (N.  Y.)378; 
Ely  v.  Lamb,  10  Pa.  Co.  Ct.  Rep.  209.  See 
also  Crary  v.  Turner,  6  Johns.  (N.  Y.)  51. 

The  attorney  having  no  power  to  release 
the  lien  of  an  execution  levied  on  personalty 
under  a  judgment  obtained  by  him  for  his 
client,  his  release  of  the  levy  is  no  satisfaction 
of  the  execution  and  does  not  operate  to  post- 
pone the  lien  of  the  judgment  in  favor  of  a 
junior  judgment  against  the  same  debtor. 
Banks  v.  Evans,  10  Smed.  &  M.  (Miss.)  35, 
48  Am.  Dec.  734. 

Releasing  or  Postponing  Lien  on  Land.  —  In 
Horsey  v.  Chew,  65  Md.  560,  the  court,  after 
stating  the  doctrine  as  to  an  attorney's  having 
no  power  to  compromise  his  client's  claim, 
said:  "These  propositions  are  plainly  laid 
down  by  this  court  in  the  case  of  Maddux  v. 
Bevan,  39  Md.  485,  and  from  them  it  would 
appear  clearly  to  follow  that  an  attorney 
under  the  ordinary  employment  to  collect  a 
claim  by  suit  or  by  suing  out  execution  on 
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release  any  one  who  is  surety  for  the  debt  due  his  client,  or  do  anything 
which  would  operate  as  a  release.1 

stay  of  Execution. — An  attorney  cannot  grant  a  stay  of  execution,  except  after 
authority  therefor  has  been  expressly  granted.2 


judgment  recovered,  cannot  release  or  post- 
pone the  lien  on  the  lands  of  the  debtor, 
created  by  the  judgment.  And  no  belief  on 
the  part  of  the  attorney,  however  honestly  en- 
tertained, that  the  release  or  postponement 
would  be  for  the  benefit  of  the  client,  can  sup- 
ply the  defect  of  authority  to  make  such  ar- 
rangement with  the  debtor  or  others  dealing 
with  the  debtor's  property."  See  also  Fritchey 
v.  Bosley,  56  Md.  97;  Wilson  v.  Jennings,  3 
Ohio  St.  528. 

Where  an  attorney,  without  express  author- 
ity, agrees  to  postpone  a  prior  lien  of  his 
client's  to  a  junior  lien,  it  is  constructive 
fraud  for  the  holder  of  the  junior  lien  to  em- 
ploy the  same  attorney  to  institute  a  proceed- 
ing in  chancer}'  to  perfect  for  him  the  im- 
proper preference  given  to  his  lien,  the 
same  attorney  appearing  and  answering  for 
the  holders  of  the  postponed  lien,  and,  by  ad- 
mitting the  priority  of  his  junior  lien,  pro- 
curing a  decree.  Nor  could  such  attorney  for 
the  prior  judgment  creditors  bind  his  clients 
by  any  agreement  that  should  operate  to  post- 
pone their  lien  to  a  junior  lien  in  the  absence 
of  a  particular  express  or  implied  authority. 
Wilson  v.  Jennings,  3  Ohio  St.  528. 

Directing  Discharge  of  Defendant. — The  plain- 
tiff's attorney,  by  virtue  of  his  general  charac- 
ter as  such,  has  no  authority  to  order  or  con- 
sent to  the  discharge  of  the  defendant  in  the 
custody  of  the  sheriff  on  a  ca.  sa.  without  the 
consent  of  the  plaintiff  or  a  previous  satisfac- 
tion of  the  debt,  and  the  sheriff  discharging 
the  defendant  in  accordance  with  the  direc- 
tion of  the  plaintiff's  attorney  is  therefore 
liable  as  for  an  escape.  Kellogg  v.  Gilbert, 
10  Johns.  (N.  Y.)  221,  6  Am.  Dec.  335.  See 
also  Jackson  v.  Bartlett,  8  Johns.  (N.  Y.)  361. 
Compare  Scott  v.  Seiler,  5  Watts  (Pa.)  235; 
Hopkins  v.  Willard,  14  Vt.  474. 

Attorney  with  Discretionary  Powers — Assent- 
ing to  Assignment  for  Creditors. — The  rule  of 
the  text  does  not  mean  that  the  attorney  may 
not  use  his  discretion  as  to  the  best  means  of 
securing  payment.  If  a  creditor  confides  to 
him  a  discretionary  power  to  collect  the  debt 
he  may  bind  his  client  by  assenting  to  an  as- 
signment of  the  debtor's  property  for  the 
benefit  of  his  creditors.  Gordon  v.  Coolidge, 
1  Sumn.  (U.  S.)  537. 

Extending  Time  of  Payment. — He  cannot  de- 
lay the  day  of  payment  upon  receiving  security 
from  the  debtor,  unless  specially  authorized  to 
do  so.  Lockhart  v.  Wyatt,  10  Ala.  231,  44 
Am.  Dec.  481. 

An  attorney  has  no  authority,  by  virtue  of 
his  general  retainer,  to  bind  his  principal  by 
the  stipulations  of  a  deed  of  trust  taken  to 
secure  the  debt  of  the  principal,  nor  to  make 
any  agreement  for  the  suspension  of  the  pro- 
ceedings on  a  judgment.  Pendexter  v.  Ver- 
non, 9  Humph.  (Tenn.)  84. 

In  Potter  v.  Parsons,  14  Iowa  286,  it  is  said, 
however,  that  an  attorney  may  make  an  agree- 


ment in  writing  for  judgment  and  extension 
of  the  time  of  payment ;  and  that  an  agree- 
ment or  compromise  of  a  suit  by  an  attorney, 
even  though  made  without  special  authority, 
will  not  be  interfered  with  unless  it  is  so  un- 
reasonable as  to  warrant  the  belief  that  the  at- 
torney was  imposed  upon  or  did  not  exercise 
his  judgment  fairly.  Potter  v.  Parsons,  14 
Iowa  286. 

Extension  of  Time — Release  of  Sureties. — So 

also  it  is  held  in  Maine  that  an  attorney,  ap- 
pointed to  act  for  a  creditor  at  the  disclosure 
of  his  debtor,  who  has  given  a  relief  bond, 
has  authority  to  extend  the  time  for  such 
debtor  to  make  the  disclosure  although  such 
extension  may  have  the  effect  to  release  a 
surety  in  the  bond.  Phillips  v.  Rounds,  33 
Me.  357.  Compare  Roberts  -».  Smith,  3  La. 
Ann.  205.  The  decision  in  the  Maine  case 
was  influenced  by  the  statute  of  that  state 
authorizing  attorneys  to  compromise  their 
clients'  cases. 

1.  To  Release  Securities. — An  attorney  em- 
ployed to  collect  a  debt  has  authority  to  re- 
ceipt for  its  payment,  but  in  the  absence  of 
payment  he  has  no  power  to  release  the  sureties 
on  his  client's  claim.  Harrodsburg  Saw  Inst. 
v.  Chinn,  7  Bush  (Kv.)  539;  Givcns  v.  Bris- 
coe, 3  J.  J.  Marsh.  (Ky.)  532;  Stoll  v.  Shel- 
don, 13  Neb.  207;  Armstrong  Hurst,  39 
S.  Car.  498;  Ludden,  etc.,  Southern  Music 
House  v.  Sumter  (S.  Car.  1895),  22  S.  E.  Rep. 
73S ;  Engelbach  v.  Simpson  (Tex.  Civ.  App. 
1896),  33  S.  W.  Rep.  596. 

He  cannot  consent  to  a  stay  of  an  execution 
against  the  principal  debtor,  since  this  would 
operate  to  release  the  sureties.  Union  Bank 
v.  Govan,  ioSmed.&M.  (Miss.)  333.  Compare 
Silvis  v.  Ely,  3  W.  &  S.  (Pa.)  420,  holding 
that  it  is  within  the  power  of  an  attorney  to 
stay  execution  upon  a  judgment  in  considera- 
tion of  the  promise  of  a  third  person  to  pay 
the  debt. 

The  attorney  cannot,  by  virtue  of  his  reten- 
tion merely,  either  by  a  release  or  the  deposit 
of  money  which  will  operate  as  a  release,  remit 
a  liability  which  his  client  may  enforce,  for 
the  purpose  of  removing  the  interest  of  a  wit- 
ness, so  as  to  make  him  competent  to  testify. 
Ball  v.  State  Bank,  8  Ala.  590.  See  also,  in  this 
connection,  Weigel's  Succession,  18  La.  Ann. 
49;  Murray  v.  House,  11  Johns.  (N.  Y.)  464. 

2.  Stay  of  Execution. — Reynolds  v.  Inger- 
soll,  11  Smed.  &  M.  (Miss.)  273,  49  Am.  Dec. 
57.  Compare  here  the  case  of  Read  v. 
French,  28  N.  Y.  292,  where  the  attorneys  for 
a  judgment  plaintiff  fraudulently  secured  the 
issuance  of  an  execution  thereon  which  was 
prior  in  point  of  time  and  therefore  superior 
to  another  execution  against  the  same  defend- 
ant. A  motion  being  about  to  be  made  to  set 
aside  the  first  execution  as  having  been  fraud- 
ulently issued,  the  attorneys  entered  into  a 
stipulation  that  the  second  execution  should 
have  priority.  The  court  held  that  such  a 
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Correction  of  Clerical  Errors  in  Judgment. — But  he  may  assent  to  the  correction  of 

a  clerical  error  in  a  judgment  or  decree,  although  such  a  correction  may 
materially  reduce  the  amount  to  be  recovered  by  his  client.1 

Releasing  Attachments. — The  general  rule  is  that  the  attorney  has  authority  to 
release  an  attachment  of  property  of  the  debtor  whenever  it  may  appear 
advisable  for  the  interests  of  his  client.2 

Reason  for  Distinction  as  to  Judgments  and  Attachments. — The  ground  of  distinction' 
is  that  his  power  of  control  over  the  proceedings  in  the  case,  so  far  as  his 
client's  remedy  alone  is  concerned,  is  almost  unlimited,  and  authorizes  him 
to  take  any  step,  including  the  release  of  attachments  or  the  waiver  of  the 
lien  of  other  ancillary  mesne  process;3  but  he  cannot  release  the  lien  of  a 
judgment  or  execution,  for  the  reason  that  after  judgment  his  powers  are 
much  curtailed,  and  extend  then  only  to  such  matters  as  assist  in  the  collection 
of  the  debt  or  the  enforcement  of  the  judgment.4 

15.  Ratification  of  Unauthorized  Acts.— As  in  other  cases  of  agency,  any 
unauthorized  act  of  the  attorney  may  become  valid  and  binding  on  the  client 
by  a  subsequent  ratification  of  it.5 

Express  or  Implied  Ratification. — The  ratification  may  be  express  or  may  be 
implied  from  circumstances;6  whether  or  not  the  circumstances  warrant  the 


stipulation  was  within  the  attorneys'  general 
authority  over  their  client's  execution,  being 
a  matter  affecting  the  remedy  only. 

If  a  sheriff  return  on  an  execution  "  stayed 
by  plaintiff's  attorney,"  it  will  be  construed 
to  mean  his  attorney  of  record  and  no  more, 
and  whoever  maintains  his  authority  to  make 
the  stay  must  show  it  specially  and  affirma- 
tively; and  it  is  not  a  contradiction  but  con- 
firmatory of  the  return  for  plaintiff  to  show 
that  the  stay  was  without  authority,  since 
such  is  its  effect  in  law.  Reynolds  v.  In- 
gersoll,  ii  Smed.  &  M.  (Miss.)  249,  49  Am. 
Dec.  57. 

1.  Hill  v.  Bowyer,  18  Gratt.  (Va.)  364. 
Counsel  for  a  husband  and  wife,  parties  to 

a  suit  in  equity,  have  authority  to  bind  the 
wife,  as  well  as  the  husband,  by  directing  the 
clerk  to  correct  errors  in  a  decree  giving  too 
large  a  sum  to  the  said  clients  by  indorse- 
ments on  any  execution  issued  under  the  de- 
cree.   Hill  v.  Bowyer,  18  Gratt.  (Va.)  364. 

2.  May  Release  Attachments.  —  Monson  v. 
Hawley,  30  Conn.  51,  79  Am.  Dec.  233;  Moul- 
ton  v.  Bowker,  115  Mass.  36,  15  Am.  Rep.  75; 
Benson  v.  Carr,  73  Me.  78;  Jenney  v.  Deles- 
dernier,  20  Me.  183;  Levy  v.  Brown,  56  Miss. 
83;  Pierce  v.  Strickland,  2  Story  (U.  S.)  292. 
See  also  Bennett  v.  Phillips,  57  Iowa  174; 
Rice  v.  O'Keefe,  6  Heisk.  (Tenn.)  638;  Payne 
v.  Chute,  1  Rolle  365  ;  Levi  v.  Abbot,  4  Exch. 
588. 

Where  ?n  assignment  for  the  benefit  of 
creditors  requires  them  to  accept  it,  a  letter 
by  a  creditor  to  his  attorney  authorizing  him 
to  represent  him  at  a  meeting  of  creditors, 
and  to  do  what  will  best  advance  his  interests, 
authorizes  the  attorney  to  accept  the  assign- 
ment and  release  the  debtor.  Hewitt  v. 
Darlington  Phosphate  Co.  (S.  Car.  1895),  20 
S.  E.  Rep.  804.  See  also  Gordon  v.  Coolidge, 
1  Sumn.  (U.  S.)  537. 

3.  iL  To  impose  upon  the  attorney  the  neces- 
sity of  consulting  with  his  client  whenever 
propositions  are  made  to  him  with  regard 
to  these  matters,  which,  in  his  judgment,  are 
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advantageous,  would  so  embarrass  and  thwart 
him  as  in  a  great  measure  to  destroy  his  use- 
fulness ;  hence  it  is  that  the  courts  quite  gen- 
erally concede  to  the  attorney  unlimited 
authority  over  the  conduct  of  the  litigation, 
including  the  power  to  control  all  legal  proc- 
ess and  to  compromise  or  release  all  attach- 
ment or  other  liens  which  have  accrued  in  the 
progress  of  the  cause  as  collateral  thereto, 
and  not  belonging  to  the  original  demand." 
Levy  v.  Brown,  56  Miss.  90. 

4.  Jenney  v.  Delesdernier,  20  Me.  192. 

5.  Ratification.— Erwin  v.  Blake,  8  Pet.  (U. 
S.)  24;  Robb  v.  Roelker,  66  Fed.  Rep.  23; 
Ryan  v.  Doyle,  31  Iowa  53  (ratification  of 
unauthorized  appearance) ;  Dresser  v.  Wood, 
15  Kan.  344;  Chautauqua  County  Bank  v. 
Risley,  4  Den.  (N.  Y.)  480;  Cook  v.  Green- 
berg  (Tex.  1896),  34  S.  W.  Rep.  689,  citing  1 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
p.  956.  See  also  generally  the  title  Agency, 
vol.  1,  p.  1181  et  seq. 

Action  Begun  without  Authority.  —  Thus 
where  an  action  is  commenced  by  an  attorney 
without  the  knowledge  or  consent  of  the 
plaintiff,  whom  he  assumes  to  represent,  the 
plaintiff  may  afterwards  ratify  the  action  of 
the  attorney,  and  will  thereafter  be  entitled  to 
all  its  benefits.   Dresser  v.  Wood,  15  Kan.  344. 

Paying  Part  of  a  Judgment  against  him 
amounts  to  a  ratification  of  the  attorney's  acts 
in  the  conduct  of  the  suit.  Hefferman  v. 
Burt,  7  Iowa  320,  71  Am.  Dec.  445. 

Ratification  of  Compromise. — Where  the  par- 
ties themselves  have  ratified  a  compromise 
made  for  them  by  the  attorneys,  the  fact  that 
the  attorneys  had  no  authority  whatever  to 
make  the  compromise  is  immaterial.  Denney 
v.  Parker,  10  Wash.  218. 

Acts  must  have  been  Done  as  Agent. — It  is  a 
prerequisite  to  a  valid  ratification,  that  the 
acts  sought  to  be  ratified  were  done  by  the  un- 
authorized agent  on  account  of  the  principal. 
See  the  title  Agency,  vol.  i,p.  1188;  Black  v. 
Drake,  2  Colo.  330. 

6.  Gardner  v.  Mobile,  etc.,  R.  Co.,  102  Ala. 
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implication  of  ratification  must,  of  course,  depend  upon  the  facts  of  each 
particular  case.1 

Acquiescence  with  Knowledge. — Any  failure  on  the  part  of  the  client  to  object  to 
the  unauthorized  act  within  a  reasonable  time  after  becoming  aware  of  it 
will  be  construed  as  a  ratification  of  it,2  except  that  no  ratification  can  be 
presumed  from  such  acquiescence  where  it  appears  that  the  client  was 
ignorant  of  any  material  fact.3 

16.  Presumption  of  Attorney's  Authority. — It  is  always  presumed  that  an 
attorney  appearing  and  acting  for  a  party  to  a  cause  has  authority  to  do  so 
and  to  do  all  other  acts  necessary  or  incidental  to  the  proper  conduct  of  the 
case,  and  the  burden  of  proof  rests  on  the  party  denying  such  authority  to 
sustain  his  denial  by  a  clear  preponderance  of  the  evidence.4 


635;  Newman  v.  Kiser,  128  Ind.  258.  See  the 
title  Agency,  vol.  1,  p.  1195. 

Unauthorized  Appearance. — Where  an  attor- 
ney enters  an  unauthorized  appearance  for 
trustees  in  a  suit  against  them,  and  they  after- 
wards voluntarily  appear  and  participate  in 
the  proceedings,  the  act  of  the  attorney  is 
ratified,  and  cannot  be  objected  to  by  them. 
Robb  v.  Vos,  155  U.  S.  13. 

1.  As  to  what  amounts  to  ratification  in 
particular  cases,  Taylor  v.  Sutton,  6  La.  Ann. 
709;  Mason  v.  Stewart,  6  La.  Ann.  736; 
Brooks  v.  Poirier,  10  La.  Ann.  512;  Narra- 
guagus  Land  Proprietors  v.  Wentworth,  36 
Me.  339;  Bradt  v.  Scott  (Supreme  Ct.),  18 
N.  Y.  Supp.  507;  Hooker  v.  Brandon,  75 
Wis.  8;  Gemberling  v.  Spaulding  (Mich. 
1895),  62  N.  W.  Rep.  342. 

Illustrations  of  Ratification. — An  unauthor- 
ized appearance  by  an  attorney  in  a  case 
where  there  has  been  no  personal  service  on 
the  defendant  may  be  so  ratified  by  payment  to 
the  attorney  of  compensation  for  his  services, 
as  to  confirm  the  jurisdiction  and  validate  the 
judgment.    Ryan  v.  Doyle,  31  Iowa  53. 

After  judgment  on  a  marine  policy  recov- 
ered in  the  name  of  E.,  the  owner  of  a  one- 
eighth  interest,  W.,  the  owner  of  the  other 
seven-eighths,  settled  with  E.'s  attorney,  re- 
ceived the  money  collected,  and  promised  to 
pay  the  assignee  in  bankruptcy  of  E.  his 
share  thereof.  It  is  held  that  W.  thereby 
ratified  the  action  of  the  attorney,  and  that 
assumpsit  for  money  had  and  received  would 
lie  upon  such  special  promise.  Vose  v.  Treat, 
58  Me.  378. 

Ordinarily,  a  client's  taking  the  benefit  of 
any  act  of  his  attorney  is  a  waiver  of  any 
right  to  object  to  such  act.  See  Chadwick  v. 
Manning  (City  Ct.),  7  N.  Y.  Supp.  623;  Ives 
v.  Ives,  80  Hun  (N.  Y.)  136.    See  next  note. 

In  Hooker  v.  Brandon,  75  Wis.  8,  the  court 
held  that  the  attorneys  employed  by  a  village 
to  defend  a  suit  for  it  had  no  authority  to  take 
an  appeal  from  an  adverse  judgment;  and 
that  the  fact  that  the  president  of  the  village 
knew  they  were  preparing  to  take  an  appeal, 
and  made  no  objection,  did  not  constitute  an 
implied  authority  so  as  to  bind  the  village  for 
their  fees  on  the  appeal. 

2.  Failure  to  O'oject  within  Reasonable  Time. — 
Gardner  v.  Mobile,  etc.,  R.  Co.,  102  Ala.  635; 
(authority  to  assign  a  judgment  inferred  from 
long  acquiescence) ;  Patterson  v.  Read,  43 
N.  J.  Eq.  18.    See  also  Webber  v.  Barry,  66 
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Mich.  127;  Reid  v.  Dickinson,  37  Iowa  56; 
Chautauqua  County  Bank  v.  Risley,  4  Den. 
(N.  Y.)  480;  and  generally  the  title  Agency, 
vol.  1,  p.  1213.  Compare  Cameron  v.  Strat- 
ton,  14  111.  App.  270. 

Where  a  stipulation  has  been  made  by  the 
attorney  and  acted  on  by  the  court,  so  that 
the  client  has  had  the  benefit  of  it,  he  cannot 
then  repudiate  it  as  being  unauthorized.  Ives 
v.  Ives,  80  Hun  (N.  Y.)  136. 

In  Newman  v.  Kiser,  128  Ind.  258,  there 
were  two  plaintiffs,  one  of  whom  engaged  an 
attorney,  and  the  other,  while  not  expressly 
employing  him,  recognized  and  treated  him 
as  his  attorney  in  the  case.  It  was  held 
that  the  attorney  was  the  representative  of 
both,  and  it  was  too  late  to  disclaim  the  rela- 
tion after  money  awarded  on  a  judgment  had 
been  paid  him.    See  also  Patterson  Read, 

43  N-  J-  Eq- l8- 

A  ratification  by  the  client  of  an  unauthor- 
ized act  cannot  be  inferred,  however,  merely 
from  his  long  silence,  where  it  is  not  shown 
that  he  had  knowledge  of  the  facts,  such  si- 
lence being  consistent  with  his  legal  rights 
and  he  not  having  allowed  his  rights  to  expire 
by  lapse  of  time.    Horsey  v.  Chew,  65  Md.  555. 

3.  Knowledge  of  Material  Facts  a  Prerequisite 
to  Ratification. — Williams  v.  Reed,  3  Mason  (U. 
S.)  405;  Horsey  v.  Chew,  65  Md.  555;  Gar- 
vin v.  Lowry,  7  Smed.  &  M.  (Miss.)  24.  See 
the  title  Agency,  vol.  r,  p.  1789. 

i.  Presumption  in  Favor  of  Attorney's  Author- 
ity—  United  States. — Osborn  v.  U.  S.  Bank,  9 
Wheat.  (U.S.)  739;  Hill  v.  Mendenhall,  21 
Wall.  (U.  S.)  453;  Bonnifield  v.  Thorp,  71 
Fed.  Rep.  924. 

Arkansas. — Tally  v.  Reynolds,  1  Ark.  99, 
31  Am.  Dec.  737. 

California. — Turner  v.  Caruthers,  17  Cal. 
431 ;  Hayes  v.  Shattuck,  21  Cal.  51 ;  Ricketson 
v.  Torres,  23  Cal.  636;  San  Luis  Obispo 
County  v.  Hendricks,  71  Cal.  242. 

Georgia. — Daiton  City  Co.  v.  Dalton  Mfg. 
Co.,  33  Ga.  243;  Dobbins  v.  Dupree,  39  Ga. 
394;  Cassels  v.  Usry,  51  Ga.  621;  Hirsch  v. 
Fleming,  77  Ga.  594. 

Illinois. — Ferris  v.  Commercial  Nat.  Bank 
(111.  1895),  41  N-  E-  ReP-  Williams  v. 

Butler,  35  111.  544;  Harris  v.  Galbraith,  43 
111.  309;  Windmiller  v.  Chapman,  38  111.  App. 
276. 

Indiana. — Indiana,  etc.,  R.  Co.  v.  Maddy, 
103  Ind.  200. 

Iowa. — Savery  v.  Savery,  8  Iowa  217;  Reid 
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Cannot  bo  Compelled  to  Produce  Authority  in  First  Instance. — One  appearing  as  attor- 
ney for  a  part)-  cannot,  therefore,  be  compelled  to  prove  his  authority  unless 


v.  Dickinson,  37  Iowa  56;  Wheeler  v.  Cox, 
56  Iowa  36;  State  v.  Carothers,  1  Greene 
(Iowa)  464. 

Kansas. — Esley  v.  People,  23  Kan.  510; 
Reynolds  v.  Fleming,  30  Kan.  106. 

Kentucky. — Howe  v.  Anderson  (Ky.  1890), 
14  S.  W.  Rep.  216. 

Louisiana. — Patrick's  Succession,  20  La. 
Ann.  204;  Dockham  v.  Potter,  27  La.  Ann. 
73;  Postal  Telegraphic  Cable  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  43  La.  Ann.  522  ;  Conrey  v. 
Brenham,  1  La.  Ann.  397  (attorney's  authority 
to  accept  service  presumed) ;  Maguire  v.  Bass, 
8  La.  Ann.  270;  Bender  v.  McDowell,  46  La. 
Ann.  393. 

Maryland. — Kent  V.  Ricards,  3  Md.  Ch. 
392;  Henck  v.  Todhunter,  7  Har.  &  J.  (Md.) 
275,  16  Am.  Dec.  300;  Harding  v.  Hull,  5 
Har.  &  J.  (Md.)  478;  Munnikuyson  v.  Dor- 
sett,  2  Har.  &  G.  (Md.)  374;  Fritchey  v. 
Bosley,  56  Md.  94;  Hager  v.  Cochran,  66 
Md.  253. 

Massachusetts. — Steffe  v.  Old  Colony  R. 
Co.,  156  Mass.  262. 

Michigan. — O'Flynn  v.  Eagle,  7  Mich.  306; 
Farmers,  etc.,  Bank  v.  Troy  City  Bank,  1 
Dougl.  (Mich.)  457;  Norberg  v.  Heineman, 
59  Mich.  210. 

Mississippi. — Schirling  v.  Scites,  41  Miss. 
644;  Lester  v.  Watkins,  41  Miss.  647. 

Missouri. — Valle  v.  Picton,  91  Mo.  207,  16 
Mo.  App.  178;  Ring  v.  Charles  Vogel  Paint, 
etc.,  Co.,  46  Mo.  App.  374. 

Nebraska. — Vorce  v.  Page,  28  Neb.  294. 

Nevada. — State  v.  California  Min.  Co.,  13 
New  203. 

Nevj  Hampshire. — Beckley  v.  Newcomb, 
24  N.  H.  3159;  Manchester  Bank  v.  Fellows, 
28  N.  H.  302. 

Ne-jj  Jersey. — Norris  v.  Douglass,  5  N.  J. 
L.  817. 

New  York. — McGarry  v.  Board  of  Super- 
visors, 1  Sweeny  (N.  Y.)  217;  Bank  Com'rs 
v.  Buffalo,  6  Paige  (N.  Y.)  497;  Jackson  v. 
Stewart,  6  Johns.  (N.  Y.)  34;  Denton  v.  Noyes, 
6  Johns.  (N.  Y.)  296,  5  Am.  Dec.  237;  Mexico 
v.  De  Arangoiz,  5  Duer  (N.  Y.  )643  ;  Hamilton 
v.  Wright,  37  N.  Y.  502;  Rickey  v.  Christie, 
40  Hun  (N.  Y.)  278. 

Ohio. — Talliaferro  v.  Porter,  Wright  (Ohio) 
611. 

Pennsylvania. — M'Cullough  v.  Guetner,  I 
Binn.  (Pa.)  214;  Cyphert  v.  McClune,  22  Pa. 
St.  195  (power  to  confess  judgment  for  client 
presumed). 

South  Dakota. — Dalbkermeyer  v.  Scholtes, 
3  S.  Dak.  183. 

Tennessee. — Rogers  v.  Park,  4  Humph. 
(Tenn.)48o;  Foster  v.  Blount,  1  Overt.  (Tenn.) 
343- 

Texas. — Williams  v.  Nolan,  58  Tex.  708; 
Holder  v.  State  (Tex.  Crim.  App.  189=;),  29 
S.  W.  Rep.  793;  Bonnell  v.  Prince  (Tex.  Civ. 
App.  1895),  32  S.  W.  Rep.  855. 

Virginia. — Wilson  v.  Smith,  22  Gratt. 
(Va. )  494.  See  also  Fisher  v.  March,  26 
Gratt.  (Va.)  765. 

West  Virginia. — Low  v.  Settle,22  W.  Va.  387. 


Wisconsin. — Thomas  v.  Steele,  22  Wis.  207; 
Schlitz  v.  Meyer,  61  Wis.  418. 

Contra. — In  Brooks  v.  Kearns,  86  111.  547,  it 
was  held  that  the  burden  of  proof  is  on  the 
party  alleging  that  the  attorney  of  a  woman, 
in  a  proceeding  for  divorce,  had  authority  to 
make  a  contract  for  her  in  respect  to  her  prop- 
erty, to  show  such  authority.  So  also,  in  Cas- 
sels  v.  Usry,  51  Ga.  621,  it  is  said  that  one 
party  cannot  be  allowed  to  introduce  in  evi- 
dence a  letter  written  to  him  by  the  attorney 
of  the  opposite  party,  without  showing  that 
it  was  written  by  the  authority  of  the  client. 

No  Presumption  In  Favor  of  One  Not  Attorney. — 
Where  an  act  purports  to  have  been  done  by 
an  attorney,  for  example,  the  waiver  of  the 
service  of  process,  and  it  does  not  appear 
that  the  agent  or  attorney  is  an  attorney 
at  law,  there  is  no  presumption  of  authority, 
and  the  want  of  authority  maybe  assigned  for 
error  by  the  party  thus  represented.  Fowler 
v .  Morrill,  8  Tex.  153.  See  also  Stevens  v. 
Fuller,  55  N.  H.  443. 

Attorney  for  Individual  Not  Presumed  to  Rep- 
resent Him  as  Receiver. — Where  one  is  sued  as 
an  individual  an  attorney  who  appears  for  him 
will  not  be  presumed  to  have  authority  to 
consent  to  an  amendment  of  the  complaint  by 
which  a  recovery  is  sought  against  him  as  a 
receiver,  since  the  amendment  virtually  sub- 
stitutes another  defendant,  and  the  attorney 
will  not  be  presumed  to  be  authorized  to  ap- 
pear for  the  defendant  as  receiver.  Erskine 
v.  Mcllrath  (Minn.  1895),  62  N.  W.  Rep.  1130. 

Illustrations  of  Presumption  of  Attorney. — In 
Valle  v.  Picton,  91  Mo.  207,  affirming  16 
Mo.  App.  178,  there  was  a  motion  to  dis- 
miss on  the  ground  that  the  suit  had  been 
commenced  by  an  attorney  "  without  the 
knowledge,  sanction,  or  consent  of  the  plain- 
tiff, and  against  her  wishes."  The  only  evi- 
dence in  support  of  the  motion  was  the  de- 
fendant's affidavit,  and  this  was  based  on  mere 
belief  and  stated  no  facts  from  which  a  want 
of  authority  should  conclusively  be  drawn. 
The  motion  was  disallowed. 

In  Hager  v.  Cochran,  66  Md.  253,  the  plain- 
tiff's attorney  entered  the  suit  to  the  use  of  a 
third  person;  on  defendant's  objection  it  was 
held  that  the  authority  of  the  attorney  would 
be  presumed. 

In  the  absence  of  any  showing  to  the  con- 
trary, the  court  will  always  presume  that  an 
attornev  who  appears  for  the  state  on  a  tax 
suit  against  a  mining  company,  does  so  by 
authority  of  the  attorney-general.  State  v. 
California  Min.  Co.,  13  New  203. 

In  the  absence  of  proof  to  the  contrary,  an 
attorney  appearing  for  an  infant  plaintiff  will 
be  presumed  to  liave  been  employed  by  the 
plaintiff's  guardian  or  next  friend.  Hilliard 
v.  Carr,  6  Ala.  557. 

Authority  cannot  be  Questioned  Collaterally. — 
See  Hirsch  v.  Fleming,  77  Ga.  594;  and.?«//<7, 
this  title  and  division,  To  Appear  and  Act  as 
Counsel. 

Record  as  Proof  of  Authority. — The  court  will 
not  ordinarily  look  beyond  the  record  and 
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sufficient  evidence  of  his  want  of  authority  is  adduced  by  the  party  objecting 
to  his  appearance.1 

Presumption  Not  Conclusive — Laches. — The  presumption  in  favor  of  the  attorney's 
authority  is  not  conclusive,2  but  the  right  to  question  it  may  be  lost  by 
laches.3 

Statutory  Requirement  of  Written  Authority. — In  some  of  the  states,  it  is  required 
by  statute  that  the  authority  of  an  attorney  to  do  specified  acts  for  his  client 
and  bind  him  thereby  shall  be  in  writing;  where  this  is  true,  the  general  rule 
as  to  the  presumption  of  authority  has  no  application  and  the  attorney  must 
exhibit  his  authority  in  writing.4 


papers  to  ascertain  who  is,  in  fact,  the  attor- 
ney in  the  suit.  It  is  sufficient  if  an  attorney 
of  the  court  appears  upon  the  record,  without 
any  explanation  as  to  the  way  in  which  he 
became  the  attorney.  Postt'.  Haight,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  171. 

Where  the  name  of  an  attorney  of  the  court 
appears  on  the  record,  the  court  will  not  al- 
low the  record  to  be  controverted.  Coit  v. 
Sheldon,  1  Tyler  (Vt.)  304;  Smith  v.  Bow- 
ditch,  7  Pick.  (Mass.)  137.  Compare  Hall  v. 
Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec. 
356- 

Applies  to  Corporations. — The  general  rule 
of  the  text  applies  as  well  to  the  appearance 
of  corporations  by  attorneys  as  to  that  of  nat- 
ural persons.  Osborn  v.  U.  S.  Bank,  9  Wheat. 
(U.  S. )  738;  Proprietors,  etc.,  v.  Bishop,  2 
Vt.  231 ;  Manchester  Bank  v.  Fellows,  28  N. 
H.  302.  See  also  Indianapolis  Chair  Mfg. 
Co.  v.  Swift,  132  Ind.  197. 

1.  Want  of  Authority  must  be  Shown  Prima 
Facie  before  Proof  Thereof  Demanded. — Norberg 
v.  Heineman,  59  Mich.  210;  O'Flynn  v.  Eagle, 
7  Mich.  306;  Manchester  Bank  v.  Fellows,  28 
N.  H.  302;  Silkman  v.  Boiger,  4  E.  D.  Smith 
(N.  Y.)  236;  Hellman  v.  McWhennie,  3  Rich. 
(S.  Car.)  364;  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  379. 

When  a  libel  is  verified  by  an  attorney  in 
fact  of  the  libellant,  as  is  done  in  case  of  the 
libellant's  absence,  it  is  not  necessary  that  the 
authority  of  the  attorney  to  act  should  be  made 
to  appear  when  he  attests  the  libel  or  files  it; 
it  is  enough  if  he  establishes  such  authority 
when  it  is  called  in  question.  Martin  v. 
Walker,  1  Abb.  Adm.  579. 

The  court  will  never  make  inquiry  as  to  the 
attorney's  authority,  where  a  rule  against  him 
to  show  his  authority  has  not  been  asked  for 
or  made.  Howe  v.  Anderson  (Ky.  1890),  14 
S.  W.  Rep.  216.  Nor  will  the  question  of  his 
authority  be  considered  unless  the  denial  of 
authority  is  supported  by  affidavit.  Postal 
Tel.  Cable  Co.  v.  Louisville,  etc.,  R.  Co.,  43 
La.  Ann.  522  ;  Dockham  v.  Potter,  27  La.  Ann. 
73.  See  also  Bridge  v.  Samuelson,  73  Tex. 
522;  Standefer  v.  Dowlin,  Hempst.  (U.S.) 
209;  Cartwell  v.  Menifee,  2  Ark.  356. 

Where  the  authority  of  an  attorney  is  ques- 
tioned, not  capriciously,  but  upon  evidently 
good  grounds,  it  is  the  duty  of  the  court  to 
require  the  attorney  to  exhibit  his  authority. 
Colorado  Coal,  etc.,  Co.  v.  Carpita  (Colo. 
App.  1895),  40  Pac.  Rep.  248. 

Where  an  ordinance  provides  that  "  the  tax 
collector  may  direct  suit"  for  the  collection 


of  license  fees,  the  district  attorney  is  not 
bound  to  show  a  direction  by  the  collector  to 
bring  suit;  his  authority  and  direction  to  do 
so  are  presumed.  San  Luis  Obispo  County  v. 
Hendricks,  71  Cal.  242. 

2.  Daughdrill  v.  Daughdrill  (Ala.  1896),  19 
So.  Rep.  185;  Dobbins  v.  Dupree,  39 Ga.  394; 
Dockham  v.  Potter,  27  La.  Ann.  73.  See 
supra,  this  title  and  division,  To  Appear  and 
Act  as  Counsel. 

3.  Haddock  v.  Wright,  25  Fla.  202. 
Objection  Too  Late  in  Appellate  Court. — Noble 

V.  State  Bank,  3  A.  K.  Marsh.  (Ky.)  263;  Bo- 
gardus  v.  Livingston,  2  Hilt.  (N.  Y.)  236; 
Shroudenbeck  v.  Phoenix  F.  Ins.  Co.,  15  Wis. 
632.  See  also  supra,  this  title  and  division, 
To  Appear  and  Act  as  Counsel. 

The  Supreme  Court  cannot  inquire  into 
the  authority  of  the  attorney  to  appear  in  the 
Circuit  Court,  when  no  objection  was  made 
there.  Talbot  v.  McGee,  4  T.  B.  Mon.  (Ky.) 
377;  Cockran  v.  Leister,  2  Root  (Conn.)  348. 

One  acting  in  a  court  of  general  jurisdic- 
tion, as  an  attorney  in  fact  for  a  party,  will  be 
presumed  to  have  satisfied  the  court  of  his 
power  to  act,  and  the  party  affected  cannot 
impeach  the  proceedings  collaterally  because 
the  fact  of  such  proof  does  not  appear  of 
record.  Pillsbury  v.  Dugan,  9  Ohio  117,  34 
Am.  Dec.  427. 

An  objection  that  an  attorney  has  no  right 
to  appear  in  defense  of  an  action  cannot  be 
made  after  the  term  at  which  the  appearance 
is  first  made.  Knowlton  v.  Plantation  No.  4, 
14  Me.  20. 

The  authority  of  an  attorney  to  appear  in  a 
case  is  a  question  to  be  determined  upon  the 
evidence,  and  is  peculiarly  within  the  prov- 
ince of  the  court  trying  the  case.  Krause  v. 
Hampton,  11  Iowa  457;  Clark  v.  Holliday,  9 
Mo.  711. 

4.  Statutes. — See  Merritt  v.  Wilcox,  52  Cal. 
238;  Borkheim  v.  North  British,  etc.,  Ins. 
Co.,  38  Cal.  623;  State  v.  Stewart,  74  Iowa 

New  Tori-.— Under  N.  Y.  Rev.  Stat.  306 
(N.  Y.  Code  Civ.  Pro.,  1512-1514),  requiring 
the  production  of  the  authority  of  an  attor- 
ney to  bring  an  action  of  ejectment,  it  was 
necessary  that  he  should  have  evidence  of 
authority  to  commence  the  action.  Howard 
v.  Howard,  11  How.  Pr.  (N.  Y.  Supreme 
Ct.)  80. 

A  verification  of  the  complaint  by  the  plain- 
tiff is  a  sufficient  evidence  of  authority  under 
this  statute.  Graham  v.  Andrews  (N.  Y. 
Super.  Ct.),  32  N.  Y.  Supp.  795. 
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Manner  and  Sufficiency  of  Proof  of  Authority. — Proof  of  retainer  and  of  authority 

may  be  made  in  the  same  way  as  any  other  fact  is  proved  ;  a  written  recogni- 
tion of  the  attorney's  authority  is  always  admissible  on  proof  of  its  genuine- 
ness, and  the  attorney  himself  is  a  competent  witness  to  prove  his  own 
authority.1  The  sufficiency  of  the  proof  is  ordinarily  for  the  court  to 
determine.2 

Court  may  Demand  Proof  of  Authority. — The  court  may  at  any  time,  of  its  own 
motion,  call  upon  the  plaintiff  's  attorney  for  his  authority  to  sue,  and  must 
do  so  where  sufficient  evidence  is  adduced  by  the  opposite  party  to  make 
a  prima  facie  case  of  his  want  of  authority ;  but  if  satisfied,  either  by  produc- 
tion of  the  written  authority  or  even  by  parol  evidence  of  it,  that  the  attorney 
acts  by  authority,  it  will  not,  in  a  summary  way,  arrest  the  proceedings.3 


1.  Proof  of  Authority — How  Madfo. — See  Neff 
v.  Smyth,  m  111.  100,  as  to  proof  of  authority 
in  a  particular  case.  See  also  Perry  v.  Lord, 
in  Mass.  504;  Grignon  v.  Schmitz,  18  Wis. 
620  (proof  of  authority  to  commence  action 
for  recovery  of  real  property) ;  Osborn  v.  U. 
S.  Bank,  9  Wheat.  (U.  S.)  738;  Andrews  v. 
Harrington,  19  Barb.  (N.  Y. )  343  ;  Daughdrill 
v.  Daughdrill  (Ala.  1896),  19  So.  Rep.  185. 

A  written  recognition  of  authority  to  prose- 
cute an  ejectment  suit  is  not  affected  by  the  fact 
that  owing  to  a  clerical  error  the  name  of  the 
wrong  county  is  inserted  ;  such  a  suit  can  only 
be  brought  in  the  county  where  the  land  lies, 
and  an  error  of  the  kind  mentioned  is  there- 
fore immaterial  in  such  a  case.  Strean  v. 
Lloyd,  128  111.  493. 

One  cannot  prove  his  authority  to  appear 
as  attorney  for  a  party  in  a  suit  before  a  jus- 
tice, by  producing  a  letter  from  a  third  person 
asking  him  to  appear ;  nor  will  the  fact  that  the 
third  person  is  himself  a  lawyer  be  sufficient 
to  give  authority  if  it  does  not  distinctly  ap- 
pear that  he  is  attorney  for  the  party.  West- 
brook  v.  Blood,  50  Mich.  443. 

That  an  attorney  is  a  competent  witness  to 
prove  his  own  authority,  see  Daughdrill  v. 
Daughdrill  (Ala.  1896),  19  So.  Rep.  185; 
Eickman  v.  Troll,  29  Minn.  124;  Folly  v. 
Smith,  12  N.  J.  L.  140;  Caniff  v.  Myers,  15 
Johns.  (N.  Y.)  246;  Tullock  v.  Cunningham, 
1  Cow.  (N.  Y.)  256;  Pixley  v.  Butts,  2  Cow. 
(N.  Y.)  421. 

A  parol  authority  to  appear  for  a  party  in  a 
magistrate's  court  is  sufficient,  and  the  person 
offering  to  appear  is  a  competent  witness  to 
prove  his  own  authority.  Pixley  v.  Butts,  2 
Cow.  (N.  Y.)  421;  Tullock  v.  Cunningham, 
1  Cow.  (N.  Y.)  256.  See  Rickey  v.  Christie, 
40  Hun  (N.  Y.)  278. 

An  attorney's  official  character  is  presump- 
tive evidence  of  his  authority,  and,  to  support 
this,  only  satisfactory  evidence  is  necessary;  it 
need  not  amount  to  legal  proof.  Low  v. 
Settle,  22  W.  Va.  387. 

Where  the  attorney  testifies  that  he  was  em- 
ployed by  letter,  it  is  not  indispensable  that 
he  should  produce  the  letter  itself.  Lind- 
heim  v.  Manhattan  R.  Co.,  68  Hun  (N.  Y.)  122. 

2.  Sufficiency  of  Proof. — The  name  of  an  attor- 
ney signed  to  a  plea  is  sufficient  to  constitute 
him  the  attorney  of  record,  in  the  absence  of 
proof  that  such  signature  was  affixed  surrep- 
titiously. Dalton  City  Co.  v.  Dalton  Mfg. 
Co.,  33  Ga.  243. 
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If  the  attorney,  on  being  ruled  to  produce 
his  authority  to  bring  the  suit,  files  the  affida- 
vit of  the  plaintiff's  agent  that  he  was  directed 
by  the  plaintiff  to  cause  suit  to  be  brought,  and 
that  he  employed  the  said  attorney  in  pur- 
suance of  such  direction,  the  proof  of  authority 
is  sufficient.    Hughes  v.  Osborn,  42  Ind.  450. 

An  attorney,  being  called  on  to  show  his 
authority  to  appear  for  the  plaintiff,  exhibited 
several  answers  from  his  client  to  letters  ad- 
dressed to  him,  received  by  due  course  of 
mail,  purporting  to  be  signed  by  the  client,  all 
in  the  same  handwriting,  and  containing  di- 
rections and  authority  to  take  such  measures 
as  he  might  see  proper  in  relation  to  his  claim  ; 
it  was  held  that  this  was  sufficient  proof  of 
authority  to  appear.  Bush  v.  Miller,  13  Barb. 
(N.  Y.)  481.  See  also  Hardin  v.  Ho-yo-po- 
nubby,  27  Miss.  579;  Lindheim  v.  Manhat- 
tan R.  Co.,  68  Hun  (N.  Y.)  122. 

Power  to  Employ  Attorney  for  Another. — In 
Day  v.  Adams,  63  N.  Car.  254,  a  party  ad- 
dressed a  letter  to  his  wife  saying:  "I  would 
rather  give  what  I  am  worth  to  some  good  hon- 
est person,  as  to  suffer  [the  defendant]  to  have 
one  dollar.  *  *  *  So  as  you  have  employed 
lawyer  N.to  assist  you,  I  hope  you  will  ob- 
tain justice;  you  are  doing  just  what  I  in- 
tended doing ;"  and  afterwards  wrote  to  his 
brother  in  regard  to  the  case,  "  Go  on  with  it, 
and  do  the  best  you  can."  The  court  held 
that  there  was  no  authority  given  to  the  wife 
or  brother,  as  agent,  to  employ  an  attorney, 
and  that  the  letters  were  not  a  sufficient  com- 
pliance with  the  act  requiring  an  attorney  in 
a  cause  to  file  a  power  of  attorney  to  act  for 
the  party. 

3.  Court  may  Demand  Proof  of  Authority  and 

Dismiss  Case  on  Filing  of  Proof. — King  of  Spain 
v.  Oliver,  2  Wash.  (U.  S.)  429;  Tally  v.  Rey- 
nolds, 1  Ark.  99,  31  Am.  Dec.  737;  Cartwell 
v.  Menifee,  2  Ark.  356;  Colorado  Coal,  etc., 
Co.  v.  Carpita  (Colo.  App.  1895),  4°  Pac- 
Rep.  248;  State  v.  Houston,  3  Harr.  (Del.) 
15;  M'Alexander  v.  Wright,  3  T.  B.  Mon. 
(Ky.)  189,  16  Am.  Dec.  93;  Farrington  v. 
Wright,  1  Minn.  241  (may  be  compelled  to 
prove  his  authority,  but  not  to  file  proof  of  it) ; 
McKiernan  v.  Patrick,  4  How.  (Miss.)  333; 
Ninety-nine  Plaintiffs  v.  Vanderbilt,  4  Duer 
(N.  Y.)  632;  Hirshfield  v.  Landman,  3  E.  D. 
Smith  (N.  Y.)  208;  Excise  Com'rs  v.  Purdy, 
36  Barb.  (N.  Y.)  266;  Atty.-Gen.  v.  North 
America  L.  Ins.  Co.,  93  N.  Y.  387 ;  Boutlier  v. 
Johnson,  2  Browne  (Pa.)  17;  Allen  v.  Green, 
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IX.  Liability  of  Attorney  to  Client — 1.  For  Negligence  Generally — a. 

Undertaking  of  Attorney — Reasonable  swn  and  Diligence  Required.— An  attorney- 
must  be  held  to  undertake  to  use  a  reasonable  degree  of  care  and  skill,  and  to 
possess,  to  a  reasonable  extent,  the  knowledge  requisite  to  a  proper  perform- 
ance of  the  duties  of  his  profession.  If  injury  results  to  the  client  as  a  proxi- 
mate consequence  of  the  want  of  such  knowledge  or  skill,  or  from  the  failure  to 
exercise  such  care,  he  must  respond  in  damages  to  the  extent  of  the  injury 
sustained  by  his  client.1 


i  Bailey  (S.  Car.)  448;  Rogers  v.  Park,  4 
Humph.  (Tenn.)  480;  Ex  p.  Gillespie,  3  Yerg. 
(Term.)  325.  Compare  People  v.  Murray,  2 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  152,  23  Civ.  Pro. 
Rep.  (N.  Y.)  71,  holding  that  under  the  New 
York  statutes  a  district  court  had  no  power, 
of  its  own  motion,  to  require  an  attorney  to 
show  his  authority. 

Where  the  right  of  an  attorney  to  appear  is 
denied,  and  he  answers  under  oath  averring 
that  he  has  a  written  authority,  the  court  may 
forbid  him  to  proceed  further  without  produc- 
ing that  written  authority.  State  v.  Tilghman, 
6  Iowa  496. 

A  judge's  order  to  compel  the  attorney  of  a 
plaintiff  in  ejectment  to  produce  his  authority 
for  using  the  plaintiff's  name  must  direct  its 
production  to  the  officer  granting  the  same, 
and  at  some  particular  place.  If  the  order  is 
defective  in  these  respects,  it  may  be  disre- 
garded.   Turner  v.  Davis,  2  Den.  (N.  Y.)  187. 

That  the  suit  is  prosecuted  for  the  use  and 
benefit  of  another,  in  whose  derivation  of 
right  to  the  demand  there  is  a  manifest  defect, 
creates  a  sufficient  presumption  against  the 
attorney's  authority  to  require  him  to  produce 
it.  M'Alexander  v.  Wright,  3  T.  B.  Mon. 
(Ky.)  194,  16  Am.  Dec.  93.  But  an  admis- 
sion that  the  attorney  was  retained  by  the 
person  for  whose  use  the  action  was  brought 
is  sufficient  proof  of  authority.  Cartwell  v. 
Menifee,  2  Ark.  358. 

"The  authority  of  an  attorney  to  appear 
for  another  in  a  court  of  justice  is  generally 
presumed.  Nevertheless  the  court  has  the 
inherent  power  to  determine  by  what  author- 
ity an  attorney  appears,  either  to  prosecute  or 
defend,  in  the  name  of  another,  whether  the 
person  for  whom  the  attorney  assumes  to  act 
be  a  natural  or  an  artificial  person."  Williams 
v.  Uncompahgre  Canal  Co.,  13  Colo.  469,  cit- 
ing King  of  Spain  v.  Oliver,  2  Wash.  (U.  S.) 
429;  American  Ins.  Co.  v.  Oakley,  9  Paige 
(N.  Y.)  496,  38  Am.  Dec.  561. 

An  attorney's  license  is  prima  facie  evi- 
dence of  his  authority  to  appear  for  any  per- 
son whom  he  professes  to  represent,  but  if  the 
supposed  client  denies  his  authority  the  court 
may  require  him  to  produce  the  evidence  of 
his  retainer,  under  the  supervisory  power 
which  it  has  over  its  process  and  the  acts  of 
its  officers,  and,  on  motion  of  the  attorney 
of  the  opposite  party,  supported  by  affidavit  of 
the  party  for  whom  the  authorized  appearance 
was  entered,  may  order  the  action  to  be  dis- 
continued so  far  as  such  party  is  concerned. 
Clark  v.  Willett,  35  Cal.  534.  See  also  Cart- 
well  v.  Menifee,  2  Ark.  358;  Turner  v.  Ca- 
ruthers,  17  Cal.  431. 

1.  Attorney  Bound  to  Use  Reasonable  Care  and 
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SkiU — England. — Lanphier  v.  Phipos,  8  C. 
&  P.  475/34  E.  C.  L.  487;  Hart  v.  Frame,  6 
CI.  &  F.  193,  3  Jur.  547;  Parker  v.  Rolls,  14 
C.  B.  691,  78  E.  C.  L.  691;  Shilcock  v.  Pass- 
man, 7  C.  &  P.  289,  32  E.  C.  L.  512;  Pitt  v. 
Yalden,  4  Burr.  2060. 

Arkansas.  —  Pennington  v.  Yell,  11  Ark. 
227,  52  Am.  Dec.  262. 

California. — Gambert  v.  Hart,  44  Cal.  542. 

Georgia. — Cox  v.  Sullivan,  7  Ga.  144,  qo 
Am.  Dec.  386;  O'Barr  v.  Alexander,  37  Ga. 
195- 

Illinois. — Stevens  v.  Walker,  55  111.  151  ; 
Walker  v.  Stevens,  79  111.  193. 

Maine. — Wilson  v.  Russ,  20  Me.  421. 

Massachusetts. — Gilbert  v.  Williams,  8 
Mass.  51,  5  Am.  Dec.  77. 

Mississippi. — Fitch  v.  Scott,  3  How.  (Miss.) 
314,  34  Am.  Dec.  86. 

New  York. — Von  Wallhoffen  v.  Newcombe, 
10  Hun  (N.  Y.)  240. 

Pennsylvania.  —  Watson  v.  Muirhead,  57 
Pa.  St.  167,  98  Am.  Dec.  213;  Riddle  v. 
Poorman,  3  P.  &  W.  (Pa.)  224;  Cox  v.  Liv- 
ingston, 2  W.  &  S.  (Pa.)  103,  37  Am.  Dec.  486. 

Rhode  Island. — Holmes  v.  Peck,  1  R.  I.  . 242. 

Tennessee. — Gaar  v.  Hughes  (Tenn.  Ch. 
1895)1  35  S.  W.  Rep.  1092,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  958. 

Texas.— Fox  v.  Jones  (Tex.  1889),  14  S.  W. 
Rep:  1007,  citing  1  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  pp.  961,  962. 

Washington. — Isham  v.  Parker,  3  Wash.  755. 

See  also  Montriou  v.  Jefferys,  2  C.  &  P.  113, 
12  E.  C.  L.  50,  R.  &  M.  317,  21  E.  C.  L.  449; 
Marsh  v.  Whitmore,  21  Wall.  (U.  S.)  178,  af- 
firming 16  Fed.  Cas.  822  ;  Weimer  v.  Sloane, 
6  McLean  (U.  S.)  259;  Ex  p.  Giberson,  4 
Cranch  (C.  C.)  503;  League  v.  Corbitt,  57 
Ala.  543;  Burkham  t\  Daniel,  56  Ala.  610; 
Walker  v.  Goodman,  21  Ala.  647;  Grayson  v. 
Wilkinson. 5  Smed.  &  M.  (Miss.)  268;  Harterv. 
Morris,  18  Ohio  St.  492 ;  McWilliams  v.  Hop- 
kins, 4  Rawle  (Pa.)  3X2. 

Client's  Rights  where  Decree  Opened  on  Ac- 
count of  Attorney's  Irregularities. — An  attor- 
ney obtained  a  divorce  for  a  married  woman, 
who  paid  him  a  large  amount  of  money  for 
such  service.  After  the  decree  had  been  en- 
tered, the  husband  was  permitted  to  come  in 
and  defend  on  account  of  gross  irregularities 
in  the  proceedings.  It  was  held  that  the 
money,  having  been  paid  to  the  attorney  in 
ignorance  of  such  irregularities,  could  be 
recovered  back  ;  and  that,  as  the  decree  of  di- 
vorce had  been  opened  on  account  of  defend- 
ant's ignorance  and  negligence,  the  damages 
sustained  by  the  plaintiff  thereby  could  also 
be  recovered.  Von  Wallhoffen  r.  Newcombe, 
10  Hun  (N.  Y.)  236. 
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An  Attorney,  However,  is  Not  Liable  for  Every  Mistake  that  may  occur  in  practice.  If 

he  is  fairly  capacitated  to  discharge  the  duties  ordinarily  incumbent  upon  one 
of  his  profession,  and  acts  with  a  proper  degree  of  attention,  with  reasonable 
care,  and  to  the  best  of  his  skill  and  knowledge,  he  will  not  be  responsible.1 

Liability  for  Error  on  Question  of  Law. — An  attorney  is  not  liable  for  being  in  error 
as  to  a  question  of  law  upon  which  reasonable  doubt  may  be  entertained  by 
well-informed  lawyers;  nor  is  he  answerable  for  error  in  judgment  upon  points 
of  new  occurrence,  or  of  nice  or  doubtful  construction.2  But  error  as  to  ques- 
tions of  law  which  an  attorney  of  reasonable  capacity  with  ordinary  investiga- 
tion might  know,  is  a  ground  of  liability  where  injury  results  therefrom;  as 
where  an  attorney  employed  to  bring  an  action  brings  it  in  a  court  not  having 
jurisdiction  of  such  cases.3 


England — Barristers. — It  seems  that  in  Eng- 
land an  advocate  or  barrister  is  not  responsi- 
ble for  ignorance  of  law  or  mistake  of  fact  so 
lone;  as  he  acts  bona  fide.  Swinfen  v.  Chelms- 
ford, 5  H.  &  N.  890.  In  this  case,  Pollock, 
C.  B.,  said  :  "  It  may  be  very  safely  asserted 
that  there  is  no  instance  of  any  action  being 
successfully  brought  against  a  barrister  for 
neglect  of  duty."  The  distinction  between 
barristers  and  attorneys  under  the  English 
practice  must  be  borne  in  mind. 

1.  Attorney  Not  Liable  where  Reasonable  Skill 
and  Diligence  Employed — England. — Lanphier 
v.  Phipos,  8  C.  &  P.  475,  34  E.  C.  L.  487; 
Pitt  v.  Yalden,  4  Burr.  2060. 

Georgia. — Cox  v.  Sullivan,  7  Ga.  148,  50 
Am.  Dec.  386. 

Illinois. — Stevens  v.  Walker,  55  111.  151; 
Walker  v.  Stevens,  79  111.  193. 

Indiana. — Kepler  v.  Jessup,  11  Ind.  App. 
241 ;  Citizens'  Loan  Fund,  etc.,  Assoc.  v. 
Friedley,  123  Ind.  143,  18  Am.  St.  Rep.  320. 

Massachusetts. — Gilbert  W.Williams,  8  Mass. 
51,  5  Am.  Dec.  77. 

Michigan. — Babbitt  v.  Bumpus,  73  Mich. 
331,  16  Am.  St.  Rep.  585. 

Mississippi .  —  Fitch  v.  Scott,  3  How. 
(Miss.)  314,  34  Am.  Dec.  86. 

New  York. — Avery  v.  Jacob,  15  N.Y.  Supp. 
564,  mem.,  59  N.  Y.  Super.  Ct.  585;  Bowman 
v.  Tallman,  27  How.  Pr.  (N.Y.  Super.  Ct.)  212. 

Ohio. —  Gallaher  v.  Thompson,  Wright 
(Ohio)  466. 

Pennsylvania. — Watson  v.  Muirhead,  57 
Pa.  St.  161,  98  Am.  Dec.  213;  Lynch  v.  Com., 
16  S.  &  R.  (Pa.)  368,  16  Am.  Dec.  582. 

Texas. — Morgan  v.  Giddings  (Tex.  1886), 
1  S.  W.  Rep.  369. 

Virginia. — Tuley  v.  Barton,  79  Va.  387. 

Error  of  Judgment  after  Consulting  with  Client. 
— Especially  is  an  attorney  not  liable  for  a 
mere  error  of  judgment  when  he  consults  his 
client,  and  the  latter,  after  being  informed  of 
the  legal  status  of  the  case,  approves  the  course 
the  attorney  proposes  to  pursue.  Hinckley  v. 
Krug  (Cal.  1893),  34  Pac-  ReP-  II8- 

2.  Error  as  to  Doubtful  Questions  of  Law. — 
Kemp  v.  Burt,  1  N.  &  M.  262,  4  B.  &  Ad.  424, 
24  E.  C.  L.  93;  Godefroy  v.  Dalton,  6  Bing. 
460,  19  E.  C.  L.  132;  Citizens  Loan  Fund, 
etc.,  Assoc.  v.  Friedley,  123  Ind.  143,  18  Am. 
St.  Rep.  320;  Morrill  v.  Graham,  27  Tex.  646. 

A  mere  error  of  judgment  or  a  mistake  upon 
a  point  of  law  will  not  render  an  attorney 
liable  to  his  client,  unless   all  the  circum- 
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stances  of  the  transaction  are  such  as  to  show 
gross  or  culpable  want  of  care  on  the  part  of 
the  attorney.  Crosbie  v.  Murphy,  8  Ir.  C.  L. 
R.  301 ;  Shilcock  v.  Passman,  7  C.  &  P.  289, 
32E.C.  L.  512. 

Insufficiency  under  Statute  of  Affidavit  to  Se- 
cure Attachment. — The  New  York  Code  Civ. 
Pro.,  635-636,  regulating  attachments,  pro- 
vides that  the  judge  must  be  satisfied  by  affi- 
davit that  a  cause  of  action  exists,  and  that  the 
plaintiff  is  entitled  to  recover  the  sum  stated 
over  and  above  all  counterclaims.  Under 
these  sections,  an  attorney  secured  an  attach- 
ment, which  was  subsequently  dissolved  be- 
cause the  attorney's  affidavit  did  not  state  his 
source  of  information.  It  was  held  that  the 
insufficiency  of  such  an  affidavit  was  not 
clearly  enough  established  by  the  language  of 
the  statute  to  render  the  attorney  liable  for 
negligence,  it  appearing  that  the  decisions  of 
the  lower  courts  of  the  state  were  conflicting, 
and  the  question  had  not  been  passed  upon  by 
the  court  of  appeals.  Ahlhauser  v.  Butler,  57 
Fed.  Rep.  121.  See  also  Avery  v.  Jacob,  15 
N.  Y.  Supp.  564,  mem.,  59  N.Y.  Super.  Ct.  585. 

May  Accept  Decisions  of  His  Own  Court. — An 
attorney  has  a  right  to  accept  as  correct  a  de- 
cision of  the  Supreme  Court  of  his  own  state, 
and  cannot  be  made  liable  for  accepting  it 
although  it  may  afterwards  be  overruled. 
Marsh  v.  Whitmore,  21  Wall.  (U.  S.)  178, 
affirming  16  Fed.  Cas.  822;  Hastings  v.  Hal- 
leck,  13  Cal.  203;  Citizens  Loan  Fund,  etc., 
Assoc.  v.  Friedley,  123  Ind.  143,  18  Am.  St. 
Rep.  320. 

3.  Error  as  to  Well -settled  Point  of  Law. — 

Williams  v.  Gibbs,  6  N.  &  M.  788,  2  H.  &  W. 
241;  Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134;  Citizens  Loan  Fund,  etc., 
Assoc.  v.  Friedley,  123  Ind.  145,  18  Am.  St. 
Rep.  320. 

An  attorney  will  be  liable  if  his  client's  in- 
terests suffer  on  account  of  his  failure  to 
understand  and  apply  those  rules  and  princi- 
ples of  law  that  are  well  established  and 
clearly  defined  in  the  elementary  books,  or 
that  have  been  duly  reported  and  published  a 
sufficient  length  of  time  to  have  become 
known  to  those  who  exercise  reasonable  dil- 
igence, keeping  pace  with  the  literature  of 
the  profession.  Goodman  v.  Walker,  30  Ala. 
482,  68  Am.  Dec.  134;  Citizens  Loan  Fund, 
etc.,  Assoc.  v.  Friedley,  123  Ind.  145,  iS  Am. 
St.  Rep.  320.  See  also*  Gambert  v.  Hart,  44. 
Cal.  542;  Hillegass  v.  Bender,  78  Ind.  225. 
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b.  DUTY  OF  ATTORNEY  —  Duty  to  Prosecute — Abandoning  Case. —  The  duty 
of  the  attorney  is  to  attend  to  the  prosecution  or  defense  of  his  client's 
case  in  every  step  of  the  proceeding;1  and  he  cannot  abandon  it  at  any  stage 
without  his  client's  consent,  except  for  just  cause,2  or  without  due  notice  to 
his  client  in  any  event.3    He  may  refuse  to  proceed  with  the  case,  however, 


Ignorance  of  Rules  of  Practice. — An  attorney 
is  liable  for  the  consequences  of  ignorance  or 
nonobservance  of  the  settled  rules  of  pleading 
and  practice  of  his  court  and  of  the  statutes 
and  published  decisions  in  his  state,  and  for 
the  want  of  care  in  the  preparation  of  the 
cause  for  trial.  Godefroy  v.  Dalton,  6  Bing. 
460,  19  E.  C.  L.  132  ;  Citizens  Loan  Fund,  etc., 
Assoc.  v.  Friedley,  123  Ind.  145,  18  Am.  St. 
Rep.  320.  See  also  U.  S.  Mortgage  Co.  v. 
Henderson,  m  Ind.  24. 

Duty  when  Bringing  Suit  in  Court  of  Peculiar 
or  Limited  Jurisdiction. — An  attorney,  before 
he  takes  upon  himself  to  sue  out  a  writ  in  a 
court  of  peculiar  constitution,  is  bound  to  as- 
certain that  the  court  has  machinery  to  carry 
out  the  objects  of  the  action.  Cox  v.  Leech, 
1  C.  B.  N.  S.  617,  87  E.  C.  L.  617,  3  Jur.  N. 
S.  442. 

Client's  Misstatement  of  Facts. — There  is  no 
liability,  however,  in  such  cases  where  the  at- 
torney's mistake  as  to  jurisdiction  is  due  to  the 
client's  misstatement  of  the  facts.  Lee  v. 
Dixon,  3  F.  &  F.  744. 

Proceeding  under  Wrong  Statute. — In  Hart 
v.  Frame,  6  CI.  &  F.  193,  3  Jur.  547,  certain 
masters  employed  an  attorney  to  take  pro- 
ceedings against  their  apprentices  for  miscon- 
duct, and  the  attorney  proceeded  on  the  section 
of  a  statute  having  reference  to  servants  only, 
and  not  to  apprentices.  It  was  held  that  this 
was  a  case  of  negligence  on  the  part  of  the 
attorney,  for  which  he  would  be  liable  to 
repay  to  his  clients  their  costs  and  damages 
incurred. 

Persuading  Client  Not  to  Put  in  Meritorious 
Defense. — In  Hill  v.  Finney,  4  F.  &  F.  616, 
one  A.,  having  been  sued  for  a  divorce  by  his 
wife,  employed  an  attorney  to  defend  him, 
telling  him  he  had  a  good  defense,  and  would 
consent  to  a  compromise  verdict  provided  no 
evidence  should  be  taken  in  the  case.  The 
attorney  advised  him  to  consent  to  the  com- 
promise, and  had  him  stay  away  from  the 
trial ;  as  a  consequence  the  wife's  evidence 
was  introduced  and  was  not  contradicted, 
though  A.  had  evidence  to  overthrow  it.  A. 
then  sued  his  attorney,  alleging  that  such 
evidence,  going  uncontradicted,  had  damaged 
him.  It  was  held  that  if  he  was  induced  not 
to  defend,  in  consideration  of  the  fact  that 
no  evidence  would  be  adduced  against  him, 
the  attorney  was  liable  as  for  gross  negli- 
gence. 

Knowledge  of  Laws  of  Foreign  State.— Where 
attorneys,  employed  to  draw  a  building  con- 
tract binding  in  all  respects  between  the 
parties,  fail  to  advise  their  client  of  the 
necessity  of  its  registration,  as  required  by 
the  laws  of  an  adjoining  state,  for  use  in  which 
it  was  drawn,  they  cannot  be  held  liable  for 
such  failure  on  the  ground  of  ignorance  of  the 
law.  Fenaille  v.  Coudert,  44  N.  J.  L.  286.  In 
this  case  the  court  said:  "In  assumm"  the 


employment  of  plaintiffs,  the  skill  and  knowl- 
edge they  professed  must  be  considered  with 
reference  to  the  locality  of  their  practice.  In 
the  absence  of  any  express  declaration  on  the 
subject,  they  will  be  presumed  to  have  held 
themselves  out  as  possessing  such  skill  and 
knowledge  as  attorneys  practicing  [in  the  state 
of  New  York]  might  reasonably  be  supposed 
to  possess,  and  no  more.  As  attorneys  of 
New  York  they  are  not  to  be  presumed  to 
know  the  laws  of  a  foreign  state.  Nor  did 
they  impliedly  undertake  that  they  had  such 
knowledge,  by  accepting  an  employment  which 
*  *  *  was  in  terms  limited  to  drawing  a  con- 
tract in  all  respects  binding  between  the  par- 
ties." 

Where  an  Attorney  Died  Twelve  Days  before 
the  Return  Day  of  an  Execution,  in  a  case  where 
real  estate  had  been  attached  by  the  original 
writ,  without  having  levied  the  attachment, 
and  the  attachment,  not  being  subsequently 
levied,  was  lost,  his  estate  was  held  not 
liable  for  damages  for  the  loss  of  the  attach- 
ment.   Holmes  v.  Peck,  1  R.  I.  242. 

1.  Drais  v.  Hogan,  50  Cal.  121. 

2.  Abandoning  Suit. — An  attorney  may  with- 
draw at  any  time,  however,  with  his  client's 
consent,  and,  if  he  does  so,  cannot  be  sued  as 
for  an  unlawful  withdrawal.  Thompson  v. 
Dickinson,  159  Mass.  210. 

Attorneys  for  a  railroad  company  brought 
suit  to  recover  several  items  for  legal  services 
rendered.  At  the  time  this  suit  was  brought, 
a  suit  was  still  pending  in  which  they  repre- 
sented the  company,  and  just  before  the  trial 
they  informed  the  defendant  attorney  that 
unless  their  claim  was  paid  they  would  aban- 
don the  suit  in  which  they  represented  the 
company,  and  add  their  fee  therein  to  the 
claim  sued  on.  It  was  held  that  as  the  serv- 
ices were  not  complete  in  the  pending  suit 
they  were  not  authorized  to  demand  the  whole 
of  the  fee;  neither  were  they  justified  in  re- 
fusing further  to  prosecute  the  suit  merely 
because  their  fees  in  other  cases  had  not  been 
paid.  Cairo,  etc.,  R.  Co.  v.  Koerner,  3  111. 
App.  248. 

Attorney  Acting  without  Authority. — A  recov- 
ery may  be  had  against  an  attorney  for  negli- 
gently and  improperly  defending  an  action, 
even  though  he  appeared  therein  without 
authority.  O'Hara  v.  Brophy,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  379. 

3.  Notice  to  Client. — Hoby  v.  Built,  3  B.  & 
Ad.  350,  23  E.  C.  L.  91. 

When  Justified  in  Failing  to  Proceed  without 
Notice  to  Client  — It  has  been  held  that  an  at- 
torney who  has  undertaken  the  collection  of 
a  debt  will  be  justified  in  omitting,  without 
notice  to  his  client,  to  take  further  proceedings 
in  the  case  (such  as  ceasing  to  send  out  further 
process  of  execution)  unless  specially  in- 
structed to  go  on,  whenever  he  is  bona  fide 
influenced  in  this  course  by  a  prudent  regard 
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after  notice,  unless  his  reasonable  fees  are  paid  or  secured  to  him,  where  the 
client  fails  to  provide  for  them  after  being  requested  to  do  so.1 

Duty  to  Prepare  Pleadings  and  Take  Necessary  Steps  in  Case. — The  attorney  must  prepare 
and  file  all  pleadings  necessary  in  the  proper  conduct  of  the  cause,  and  take  such 
other  steps  as  may  be  required  in  the  progress  of  the  case ;  if,  by  his  failure  to 
do  so  or  by  his  delay,  his  client's  rights  are  prejudiced,  he  must  reimburse  the 
latter  to  the  extent  of  the  injury  suffered  in  consequence.2  An  attorney  is  not 
liable,  however,  for  the  improper  conduct  of  a  cause  due  to  pleadings  filed 
before  he  was  retained  in  the  case  or  had  any  connection  with  it.3 

Duty  of  Preparation  for  Trial. — An  attorney's  duties  require  that  he  should  be 
prepared,  in  all  respects,  for  trial  when  the  case  comes  up  for  hearing;  thus 
where  he  is  unprepared  in  that  he  has  failed  to  have  on  hand  documentary  or 
other  evidence  which  is  necessary  to  the  case,  and  which  he  has  undertaken  to 
furnish,  he  is  liable  for  the  consequences  of  a  nonsuit  sustained  by  reason  of 
his  negligence.4 


for  the  best  interests  of  his  client.  Penning- 
ton v.  Yell,  ii  Ark.  212,  52  Am.  Dec.  262; 
Crooker  v.  Hutchinson,  2  D.  Chip.  (Vt.)  117. 

An  attorney  cannot  be  held  guilty  of  negli- 
gence in  forbearing  to  bring  a  suit,  where  the 
parties  had  agreed  to  leave  to  arbitration  one 
of  the  matters  in  dispute,  the  decision  of  which 
would  render  an  action  unnecessary.  Hogg 
v.  Martin,  Riley  (S.  Car.)  156. 

1.  Abandonment  after  Client's  Failure  to  Pro- 
vide for  Fees. — Gleason  v.  Clark,  9  Cow.  (N. 
Y.)  57;  Castro  v.  Bennet,  2  Johns.  (N.  Y.) 
296.  But  an  attorney  cannot,  on  the  ground 
that  his  fees  have  not  been  paid  or  secured, 
withdraw  from  the  case  suddenly  or  without 
notice,  or  neglect  it,  and  his  abandonment  of 
the  case  under  such  circumstances  constitutes 
no  defense  to  an  action  for  negligence.  Eccles 
v.  Stephenson,  3  Bibb  (Ky.)  517;  Stephens  r>. 
White,  2  Wash.  (Va.)  210.  See  O'Hara  v. 
Brophy,  24  How.  Pr.  (N.  Y.  Supreme  Ct.) 
379.  And  compare  Cavillaud  v.  Yale,. 3  Cal. 
110,  58  Am.  Dec.  388. 

2.  Preparation  of  Pleadings — Appeals. — See 
Hunter  v.  Caldwell,  10  B.  69,  83,  59  E.  C. 
L.  69,  83,  11  Jur.  770,  affirmed  in  12  Jur.  285. 

Negligence  in  Obtaining  New  Trial. — Thus 
where  an  attorney  is  retained  to  conduct  a 
case  in  the  District  Court,  and  a  judgment  is 
rendered  against  his  client,  and  he  is  entitled 
to  a  new  trial  and  obtains  one,  but  conducts 
the  proceedings  in  obtaining  the  new  trial  so 
carelessly  and  negligently  that  the  order 
granting  the  same  is  reversed  in  the  Supreme 
Court,  he  is  liable  to  the  client  for  the  loss 
sustained  thereby,  and  his  liability  is  not  de- 
stroyed by  the  fact  that  his  client  employed 
other  counsel  in  the  Supreme  Court.  Drais 
v.  Hogan,  50  Cal.  121. 

Failing  to  Appeal  within  the  Time  Limited. — 
Where  judgment  was  rendered  against  the 
defendant,  upon  a  complaint  which  was  rad- 
ically defective,  and  he  desired  to  appeal  and 
procured  bondsmen,  but  his  attorney  neg- 
lected to  appeal  until  it  was  too  late,  the 
court  held  that  the  attorney  must  answer  for 
the  damages  sustained.  Drais  v.  Hogan,  50 
Cal.  121.  Compare  Pearson  v.  Darrington, 
32  Ala.  227. 

Unskillful  Preparation  of  Attachment  Papers. — 
In  Walker  v.  Goodman,  21  Ala.  647,  attorneys 


were  held  liable  for  so  unskillfully  drawing 
up  the  papers  in  an  attachment  case  that  the 
attachment  was  dismissed,  whereby  the 
client's  claim  failed  of  collection. 

3.  The  principle  of  the  text  is  upheld  in 
Lowry  v.  Guilford,  5  C.  &  P.  234,  24  E.  C.  L. 
295;  Fray  v.  Foster,  1  F.  &  F.  681,  holding 
that  an  attorney  cannot  be  held  liable  for  the 
failure  of  an  action  due  wholly  to  the  negli- 
gence of  counsel. 

Failing  to  Plead  Statute  of  Limitations  un- 
der Order  of  Court. —  Attorneys  who  were 
employed  after  the  defendant  had  become  in 
default,  cannot  be  held  liable  foi^a  failure  to 
plead  specially  the  statute  of  limitations 
where  the  order  setting  the  default  aside  re- 
quires defendant  to  answer  to  the  merits. 
Thompson  v.  Dickinson,  159  Mass.  210. 

Suit  for  Injury  to  Infant — Failing  to  Sue  in 
Father's  Name. — Where  a  father,  whose  minor 
son  has  received  injuries  through  the  negli- 
gence of  a  third  party,  employs  counsel  to 
sue  for  damages,  no  legal  obligation  is,  in 
the  absence  of  an  express  understanding,  im- 
posed on  said  counsel  to  bring  suit  in  the 
name  of  the  father  as  well  as  in  that  of  the 
son  ;  particularly  so,  where  the  right  of  re- 
covery is  uncertain,  and  where  the  father,  after 
the  suit  in  the  son's  name  is  brought,  makes 
no  complaint  of  the  omission  to  sue  in  his  name 
also.    Youngman  v.  Miller,  98  Pa.  St.  196. 

4.  Failure  to  be  Prepared  for  Trial. — Mercer 
v.  King,  1  F.  &  F.  490;  Reece  v.  Righy,  4  B. 
&  Aid.  202,  6  E.  C.  L.  451.  See  Hatch  v. 
Lewis,  2  F.  &  F.  407,  7  H.  &  N.  367,  7  Jur.  N. 
S.  1085. 

An  attorney  employed  to  conduct  an  action 
in  which  certain  measurements  were  material 
hired  a  surveyor  to  make  them  who  was  given 
to  drinking.  He  did  not  ascertain,  before  go- 
ing to  trial,  whether  the  surveyor  had  made 
the  measurements  or  not,  and  in  consequence 
of  their  not  being  produced  his  client  suffered 
a  nonsuit.  It  was  held  that  this  was  evidence 
of  negligence.    Mercer  v.  King,  1  F.  &  F.  490. 

A  plaintiff's  attorney  allowed  a  cause  to 
be  called  on  for  trial  without  having  ascer- 
tained whether  a  material  witness,  whom  the 
plaintiff  had  undertaken  to  bring  into  court, 
had  arrived,  in  consequence  of  which  he  was 
nonsuited.  In  an  action  against  the  attorney, 
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Duty  to  Attend  Personally  to  Client's  Matters. — The  right  of  a  person  to  the  personal 
services  of  the  attorney  whom  he  employs  is  well  established,  yet  this  right 
has  its  necessary  limitations,  and  it  is  not  a  part  of  the  attorney's  duty,  in  the 
absence  of  special  agreement,  to  attend  in  person  to  the  management  of  every 
detail  of  the  case.1 

Duty  with  Respect  to  Papers  Committed  to  Him. — Where  important  papers  of  a  client 
are  intrusted  to  his  attorney,  the  latter  should  not  only  return  them  when 
the  relation  of  attorney  and  client  ceases  between  them,  but  should  not  wilfully 
do  anything  by  which  another  can  gain  information  concerning  such  papers, 
to  be  used  to  the  client's  injury.  The  fact  that  the  client  discharges  the 
attorney  without  paying  him  and  employs  another,  all  without  cause,  does 
not  alter  the  case,  though  it  may  give  the  attorney  a  right  to  retain  such 
papers  by  virtue  of  his  lien.2 


it  was  held  that  it  was  rightly  left  to  the  jury 
to  determine  whether  he  had  used  reasonable 
care  in  conducting  the  cause,  and  the  jury 
having  found  that  he  had  not,  the  court  re- 
fused to  disturb  the  verdict.  Reece  v.  Righy, 
4  B.  &  Aid.  202,  6  E.  C.  L.  451. 

Attorney  Failing  to  Attend  before  Referee- 


Costs  of  Reference. — In  Swannell 


Ellis,  8 


Moore  340,  1  Bing.  347,  8  E.  C.  L.  542,  the 
plaintiff  employed  the  defendant,  an  attorney, 
to  conduct  an  ejectment  suit  for  the  recovery 
of  premises  forfeited  to  him  by  the  tenant's 
breach  of  covenant  to  repair,  and  it  was  re- 
ferred to  an  arbitrator,  who  was  to  decide 
what  repairs  were  necessary ;  the  attorney 
failed  to  attend  him,  however,  and  the  plain- 
tiff was  consequently  obliged  to  pay  the  de- 
fendant's costs  incurred  in  the  ejectment, 
instead  of  the  tenant.  It  was  held  that  the 
attorney  was  liable  therefor. 

English  Practice — Attorney  Prepares,  Counsel 
Tries  Case. — Under  the  English  practice,  an 
attorney  prepares  the  case  for  trial,  and  turns 
it  over  to  an  advocate  or  counsel  to  conduct 
the  trial.  Where  an  attorney  fails  to  hand 
over  his  briefs  to  counsel  in  time,  in  conse- 
quence of  which  the  latter  is  unprepared  and 
the  client  suffers  a  nonsuit,  the  court  will  grant 
a  new  trial,  but  will  compel  the  attorney  to  pay 
all  the  costs  made  necessary  by  such  proceed- 
ing. De  Roufigny  v.  Peale,  3  Taunt.  484; 
Townley  v.  Jones,  8  C.  B.  N.  S.  289,  98  E.  C. 
L.  289;  Hawkins  v.  Harwood,  4  Exch.  503,  7 
D.  &  L.  181. 

1.  See  generally,  as  to  delegation  of  author- 
ity by  attorneys,  supra,  this  title,  General  Au- 
thority of  Attorneys —  To  Employ  Associate 
Counsel  or  Assistants . 

Limitations  on  Right  of  Client  to  Demand 
Personal  Services  of  Attorney. — In  Eggleston 
v.  Boardman,  37  Mich.  19,  the  court,  by 
Marston,  J.,  in  announcing  the  principle  that 
a  party  has  a  right  to  the  personal  services  of 
the  attorney  he  employs  in  the  argument  of  a 
cause,  said:  "  This  is  unquestionably  correct. 
The  attorney  who  has  been  retained  to  argue 
a  cause  must  personally  perform  that  duty, 
and  he  cannot  intrust  this  duty  to  another,  or, 
as  said,  let  the  case  out  on  shares.  Yet  this 
even  must  be  carefully  applied.  The  retainer 
of  one  member  of  a  firm  is  a  retainer  of  all 
the  members,  and  unless  otherwise  stipulated, 
the  cause  might  be  conducted  and  argued  by 
any  one  of  them.    So,  under  the  retainer  of 


an  attorney  or  of  a  firm  of  attorneys,  much  of 
the  business  necessarily  to  be  done  in  the 
preparation  of  a  cause  may  be  done  by  them 
or  any  one  in  their  employ  and  under  their 
direction,  and  it  will  be  found  extremely  diffi- 
cult to  draw  the  line  and  say  just  what  must 
be  performed  by  the  person  or  firm  retained, 
and  what  may  be  done  under  their  direction 
by  persons  in  their  employ.  From  necessity, 
a  firm  engaged  in  active  practice  and  doing  a 
large  business  must  permit  much  of  the  work 
to  be  done  by  others  under  their  direction. 
A  person  or  firm  is  very  often  retained  for  the 
purpose  of  securing  their  counsel  and  assist- 
ance, which  usually  is  the  most  important 
part,  and  without  any  expectation  that  the 
services  to  be  performed  will  extend  beyond 
this.  And  where  the  client  stands  by  and 
permits  work  to  be  done  or  an  argument  to 
be  made  on  his  behalf  by  a  person  in  the 
service  of  and  under  the  direction  of  the 
attorneys  he  retained,  we  think  it  may  very 
fairly  be  assumed  from  his  silence  and  ac- 
quiescence that  he  consented  thereto.  We 
think  the  charge  of  the  court  upon  this  part 
of  the  case  was  unobjectionable." 

When  Attorney  need  Not  Give  Personal  Serv- 
ices—Illustrations.— Where  a  counsel  prepared 
his  cause  in  the  court  below,  and  was  pre- 
vented from  arguing  it  there,  but  paid  the 
counsel  selected  by  the  client  to  argue  it  in 
his  absence  his  whole  fee,  and  the  cause  was 
gained,  the  former  was  held  to  have  done  his 
duty  fully.  Rust  v.  Larue,  4  Litt.  (Ky.)  416, 
14  Am.  Dec.  172. 

In  Maine  an  attorney  in  a  suit  is  not 
bound  to  be  personally  present  or  personally 
to  cooperate  with  the  appraisers  who  set  off 
land  by  appraisement  to  satisfy  an  execution. 
Williams  r'.  Reed,  3  Mason  (U.  S.)  405. 

In  Smith  v.  Hill,  13  Ark.  173,  the  court  held 
that  a  contract  for  the  services  of  one  member 
of  the  firm  was  broken  by  the  neglect  of  the 
particular  member  to  perform  the  services, 
but  that  the  damages  in  case  the  client's  inter- 
ests were  properly  attended  to  would  be  nom- 
inal merely,  and  the  client  would  be  liable  for 
the  compensation  agreed  on.  In  case  the 
client  should  decline  the  services  of  the 
other  members  of  his  attorney's  firm,  he  can- 
not do  so  without  a  tender  of  compensation 
for  services  already  earned.  See  also  Fcnno 
v.  English,  22  Ark.  172. 

2.  Duty  as  to  Client's  Papers. — Matter  o£ 
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No  Liability  after  Relation  Ceases. — An  attorney's  duties,  as  such,  cease  upon  the 
revocation  of  his  authority  or  upon  his  discharge  by  the  client,  and  he  cannot 
be  held  to  any  liability  for  failure  to  act  after  he  has  been  discharged.1 

c.  Rule  as  to  Degrees  of  Negligence  Not  Applicable. — The  rule,  as 
announced  in  many  of  the  cases,  is  that  an  attorney  is  liable  only  upon  proof  of 
"gross  negligence," 2  but  the  rule  now  generally  adopted  in  this  country  is 
that  he  is  liable  for  negligence  without  an  adjective.3  The  difference,  however, 
is  not  one  of  substance  ;  the  rule,  as  applied,  has  always  been  that  an  attorney 
is  liable  for  the  want  of  reasonable  care  or  skill,  whether  such  want  is  termed 
negligence  merely  or  something  more.  The  rule  as  to  degrees  of  negligence 
has  never  prevailed  in  cases  arising  in  this  connection.* 

d.  Presumptions — Proof  of  Negligence. — There  is  no  presumption 
that  an  attorney  has  been  guilty  of  a  want  of  care,  arising  merely  from  his 
failure  to  be  successful  in  an  undertaking  ;  on  the  contrary,  he  is  always  entitled 
to  the  benefit  of  the  rule  that  every  one  is  presumed  to  have  discharged  his 
duty,  whether  legal  or  moral,  until  the  contrary  is  made  to  appear.5  In  a  suit 
against  an  attorney  for  negligence,  the  burden  is  therefore  on  the  plaintiff  to 
allege  and  prove  every  fact  essential  to  establish  the  defendant's  duty  and  a 
violation  of  it.6 

Matter  must  Be  within  Scope  of  Professional  Duty. — It  must  also  appear  that  the 


Hahn,  n  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
423.  See,  in  this  connection,  as  to  what  papers 
a  client  is  entitled  to  at  the  termination  of  the 
relation  berween  him  and  his  attorney,  In  re 
Thomson,  20  Beav.  545,  1  Jur.  N.  S.  718;  In 
re  Wheatcroft,  6  Ch.  Div.  97,  26  W.  R.  69,  46 
L.  J.  Ch.  Div.  669;  Howard  v.  Gunn,  32  Beav. 
462.  In  this  last  case  it  was  held  that  where 
the  solicitor  of  a  company  writes  a  letter,  ap- 
parently on  behalf  of  the  company,  he  has  no 
such  property  in  it  as  will  entitle  him  to  pre- 
vent its  publication,  although  he  swears  that 
it  was  written  in  his  private  capacity. 

On  the  payment  of  a  solicitor's  bill,  the 
client  is  entitled  to  the  possession  of  letters 
written  to  the  solicitor  by  third  parties,  relat- 
ing exclusively  to  his  client's  business,  but 
not  to  copies  of  letters  written  by  the  solicit- 
ors to  third  parties  unless  they  are  paid  for  by 
the  client.  In  re  Thomson,  20  Beav.  545,  1 
Jur.  N.  S.  718. 

Papers  Stolen  or  Burned. — An  attorney,  whose 
office  has  been  broken  open  and  papers  stolen 
therefrom,  without  negligence  on  his  part,  is 
not  liable  for  the  loss.  Hill  v.  Barney,  18  N. 
H.  607. 

An  attorney  is  not  bound  to  take  a  letter 
from  the  postoffice,  charged  with  postage, 
though  he  has  reason  to  believe  it  contains 
law  papers,  and  the  effect  of  the  omission  is  a 
default  of  his  adversary.  Anonymous,  19 
Wend.  (N.  Y.)  87. 

1.  In  the  Anna  and  Bertha,  64  L.  T.  332, 
which  was  a  collision  action  in  rem,  the  de- 
fendant's solicitors  accepted  service  of  the 
writ  and  indorsed  their  acceptance  on  it,  un- 
dertaking to  appear  or  put  in  bail.  In  conse- 
quence of  the  withdrawal  of  their  authority 
by  the  defendants  they  did  not  enter  an 
appearance.  The  court  held  that  they  did 
not  thereby  commit  a  breach  of  their  under- 
taking. 

2.  Negligence  and  Gross  Negligence. — Purves 
-v.  Landell,  12  CI.  &  F.  91 ;  Hill  v.  Finney,  4 


F.  &  F.  616;  Gambert  v.  Hart,  44  Cal.  542; 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262  ;  Suydam  v.  Vance,  2  McLean  (U.  S.)  102. 

An  averment  in  a  declaration  that  an  attor- 
ney commenced  a  suit  and  improperly  dis- 
missed it,  contrary  to  his  duty,  is  a  sufficient 
charge  of  gross  neglect.  Evans  v.  Watrous, 
2  Port.  (Ala.)  205. 

3.  Gambert  v.  Hart,  44  Cal.  542;  Evans  v. 
Watrous,  2  Port.  (Ala.)  205.  See  Holmes  v. 
Peck,  1  R.  I.  245,  where  the  court  observed 
that  "  the  want  of  ordinary  care  and  skill  in 
such  a  person  [an  attorney]  is  gross  negli- 
gence." 

4.  See  the  title  Negligence. 

"  Some  law  writers  and  some  adjudged  cases 
are  guilty  of  inaccuracy  in  the  employment 
of  the  phrase  'gross  negligence.'  Our  own 
court  fell  into  the  error  in  the  case  of 
Evans  v.  Watrous,  2  Port.  (Ala.)  205.  It  is 
there  said  that  an  attorney  is  not  liable  'unless 
he  has  been  guilty  of  gross  negligence.'  In 
the  same  paragraph  it  is  asserted  that  he  is 
'bound  to  use  reasonable  care  and  skill,'  and 
the  meaning  attributed  by  the  writer  of  that 
opinion  to  the  expression  'gross  negligence' 
is  the  want  or  absence  of  '  reasonable  care  and 
skill.'  Thus  explained,  that  opinion  defines 
the  true  measure  of  an  attorney's  duty  and 
liability."  Goodman  v.  Walker,  30  Ala.  497. 
See  also  Waugh  -■.  Shunk,  20  Pa.  St.  130; 
Godefroy  v.  Dalton,  6  Bing.  460,  19  E.  C.  L. 
I32- 

5  Presumption  of  Performance  of  Duty. — 

Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Holmes  :>.  Peck,  1  R.  I.  242. 

It  is  a  fair  presumption  that  an  attorney,  in 
pursuing  a  certain  course,  acts  according  to 
the  instructions  of  his  client,  unless  his  neg- 
ligence or  want  of  skill  is  so  great  as  to  neces- 
sitate the  inference  of  a  violation  of  instruc- 
tions.   Holmes  v.  Peck,  1  R.  I.  24^. 

6.  See  infra,  this  title  and  division,  In 
Making  Collections. 
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undertaking  of  the  attorney,  in  relation  to  which  the  negligence  occurred,  was 
a  part  of  his  professional  duty  as  attorney.1 

Whether  or  Not  Certain  Conduct  Is  Negligent  may  be  a  question  of  fact  for  the  jury 
where  the  circumstances  are  in  doubt,2  though  it  is  for  the  court  where  it  is  a 
question  of  proper  knowledge  of  the  law,  or  the  correctness  of  a  certain  course 
taken.3 

Opinions  of  Other  Attorneys  as  to  Defendant's  Negligence. — It  has  been  held  that  a 

plaintiff  in  an  action  against  an  attorney  cannot  introduce  another  attorney  to 
testify  that  the  conduct  of  the  defendant  amounted  to  negligence,  since  such 
testimony  would  be  the  mere  expression  of  the  witness's  opinion  on  the  very 
question  which  it  is  for  the  court  or  jury  to  determine.4 

Proximate  Cause. — The  general  rule  in  actions  for  negligence,  that  the  negligence 
complained  of  must  have  been  the  proximate  cause  of  the  damage  suffered, 
prevails  in  this  class  of  cases  as  well  as  in  others;  and  it  rests  upon  the 
complainant,  not  only  to  show  the  connection  between  the  attorney's  negligence 
and  the  injury  complained  of,  but  he  must  show  that  the  one  was  the  actual 
and  proximate  cause  of  the  other.5 

2.  Giving  Improper  Advice — a.  GENERALLY. — An  attorney  is  liable  for  all 
damage  resulting  to  his  client  by  reason  of  improper  or  erroneous  advice  where 
an  attorney  of  reasonable  knowledge  and  professional  capacity,  exercising 


1.  See  infra,  this  title  and  division,  Rela- 
tionship must  be  S/iozvn  to  Exist.  Thus 
where  an  attorney  employed  to  obtain  a  de- 
cree for  the  sale  of  certain  land,  without 
undertaking  expressly  to  negotiate  a  sale,  ex- 
pressed his  willingness  to  assist  in  finding  a 
purchaser,  and  afterwards  advised  the  accept- 
ance of  a  certain  offer,  he  does  not  become 
liable  except  for  fraud  or  bad  faith ;  such  a 
matter  was  not  within  the  scope  or  contem- 
plation of  his  professional  employment.  Rob- 
ertson v.  Chapman,  152  U.  S.  673. 

2.  Negligence  Question  of  Fact. — Hunter  v. 
Caldwell,  10  Q^B.  69,  59  E.  C.  L.  69,  11  Jur. 
770,  affirmed  10  B.  83,  59  E.  C.  L.  83,  12 
Jur.  285;  Reece  v.  Righy,  4  B.  &  Aid.  202, 
•6  E.  C.  L.  451 ;  Pinkston  v.  Arrington,  98 
Ala.  489;  Pennington  v.  Yell,  11  Ark.  212,  52 
Am.  Dec.  262;  Gambert  v.  Hart,  44  Cal.  542; 
Walpole  v.  Carlisle,  32  Ind.  415. 

An  attorney  directed  by  a  mortgagee  of 
certain  property,  consisting  of  horses  and 
harness,  to  take  possession  of  them  under  the 
mortgage,  went  with  an  officer  to  the  stable 
where  they  were  and  took  possession  of  them. 
The  stables  were  then  leased  from  the  mort- 
gagor, and  a  custodian  selected  by  the  mort- 
gagee was  placed  in  charge  of  the  property. 
It  was  held  that  the  attorney  had  done  all  that 
was  necessary  for  caption,  and  was  not  liable 
for  the  custodian's  neglect  in  permitting  the 
property  to  be  afterwards  seized  under  an 
execution.  Gaines  v.  Becker,  7  111.  App. 
3I5- 

3.  Proper  Knowledge  of  Law  Question  for  Court. 

— An  attorney  is  justified  in  accepting  as  cor- 
rect the  decisions  of  the  appellate  court,  and 
is  not  chargeable  with  neglect  of  duty  in  not 
making  an  effort  to  have  such  decisions  over- 
ruled.   Hastings  v.  Halleck,  13  Cal.  203. 

Where  the  facts  are  ascertained,  the  ques- 
tion of  negligence  or  want  of  skill  is  a  question 
of  law  for  the  court.  Gambert  v.  Hart,  44 
Cal.  542. 

3  C.  of  L. — 25   .  ; 


4.  Gambert  v.  Hart,  44  Cal.  542;  Good- 
man v.  Walker,  30  Ala.  482,  68  Am.  Dec.  134. 
But  in  Russel  v.  Palmer,  2  Wils.  325,  where 
the  defendant  was  sued  as  attorney  for  negli- 
gence in  failing  within  the  proper  time  to 
charge  in  execution,  so  as  to  prevent  his  being 
discharged,  a  judgment  debtor  who  had  sur- 
rendered himself  in  discharge  of  bail,  "sev- 
eral eminent  practitioners  "  were  examined  as 
to  the  construction  and  practice  upon  the  rule 
in  the  violation  of  which  the  defendant's  neg- 
ligence was  said  to  have  consisted.  See  also 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Cochrane  v.  Little,  71  Md.  323. 

5.  Proximate  Cause. — Read  v.  Patterson,  11 
Lea  (Tenn. )  431. 

Where  an  attorney  negligently  fails,  in  vio- 
lation of  express  instructions  from  his  client, 
to  issue  execution  on  a  judgment,  he  is  liable 
in  any  event  for  nominal  damages ;  and  if  the 
judgment  could  have  been  collected  by  exe- 
cution and  is  afterwards  lost  through  the  in- 
solvency of  the  debtor,  he  is  liable  for  the 
full  amount  of  the  judgment.  But  if  the 
client  discharges  the  negligent  attorney  and 
the  judgment  could  then  have  been  collected 
by  execution,  which  the  client  himself  fails  to 
have  issued,  and  the  debt  is  ultimately  lost  by 
the  debtor's  becoming  insolvent,  the  attorney 
is  liable  only  for  nominal  damages,  since  the 
client's  own  negligence  is  to  be  regarded  as 
the  proximate  cause  of  the  loss.  Read  v. 
Patterson,  11  Lea  (Tenn.)  431. 

In  an  action  by  a  client  against  his  attorney 
to  recover  money  retained  as  fees  from  the 
amount  collected  on'a  judgment  recovered  in 
plaintiff's  favor,  evidence  of  the  continuance 
of  the  plaintiff's  suit,  occasioned  by  the  neces- 
sity of  an  amendment  to  the  complaint, 
whereby  interest  which  might  have  accrued 
on  the  judgment,  if  rendered  at  the  term  of 
continuance,  was  lost,  is  inadmissible  if  the 
continuance  was  not  caused  by  the  defendant's 
negligence  Jackson  v.  Clopton,  66  Ala.  29. 
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ordinary  care  under  the  circumstances,  would  have  avoided  the  error.1 

b.  Advising  as  to  Titles  or  Securities. — Questions  in  this  connection 
arise  most  frequently  in  cases  where  attorneys  are  employed  to  examine  and 
pass  upon  the  validity  of  titles  to  real  estate,  or  to  other  property  which  the 
client  intends  to  buy,  or  on  the  security  of  which  he  is  about  to  lend  money. 
Here,  as  elsewhere,  the  attorney  does  not  warrant  his  opinion  to  be  absolutely 
correct,  but  he  undertakes  that  he  has  used  reasonable  skill  and  diligence  to 
detect  flaws,  and  that  he  is  possessed  of  ordinary  capacity  in  his  profession.2 

Passing  on  Value  of  Security. — The  attorney  does  not  undertake,  except  by 
special  agreement,  to  pass  upon  the  value  of  the  security,  even  though  he  may 
have  full  knowledge  of  the  amount  his  client  expects  to  loan  on  it.3 

An  Attorney  Undertaking  to  Invest  Money  for  His  Client  is  bound  to  exercise  the  same 
care  in  determining  the  validity  of  the  security  in  which  he  invests  it,  as  if  he 
had  been  employed  solely  to  advise  as  to  the  security  *  and  in  such  a  case  if, 
instead  of  investing  it  as  he  was  instructed  to  do,  he  appropriates  it  to  his- 
own  use,  he  must  pay  for  it  the  best  rate  of  interest  which  could  have  been 
secured  at  the  time.5 


1.  See  generally  the  title  Advice  of  Coun- 
sel, vol.  i,  p.  894. 

Liability  of  Attorney's  Estate. — The  estate  of 
an  attorney  is  liable  after  his  death  for  dam- 
ages to  a  client  for  erroneous  advice  given  in 
a  case  in  ignorance  of  a  recent  change  of  the 
statute  applicable  thereto.  A.  B.'s  Estate,  1 
Tuck.  (N.  Y.)  247. 

Advice  must  Be  Proximate  Cause  of  Loss. — In 
an  action  for  damages  for  improper  advice,  it 
is  error  for  the  court  to  refuse  to  charge  the 
jury  on  behalf  of  the  defendant  that  if  they 
believe  from  the  evidence  that  the  plaintiff's 
testator  acted  from  other  motives,  and  not  by 
reason  of  the  advice  given  him  by  the  defend- 
ant, then  the  plaintiffs  are  not  entitled  to 
recover,  there  being  some  evidence  to  support 
the  hypothesis.  Cochrane  v.  Little,  71  Md. 
323- 

Fraudulent  Advice — Statutory  Provision. — The 

New  Tork  statute  (2  N.  Y.  Rev.  Stat.  287,  § 
68)  making  an  attorney  "who  shall  be  guilty  of 
any  deceit  or  collusion,  with  intent  to  deceive 
the  court  or  any  party,"  liable  to  treble  dam- 
ages, applies  to  a  suit  pending,  and  not  to  the 
case  of  an  attorney  who  fraudulently  advises 
his  client  that  he  has  a  cause  of  action.  In 
the  latter  case,  however,  single  damages  may 
be  recovered,  there  being  an  actionable  breach 
of  professional  duty  independent  of  statute. 
Looff  v.  Lawton,  97  N.  Y.  478. 

2.  Advice  as  to  Validity  of  Titles  or  Securities. 
—Howell  v.  Young,  5  B.  &  C.  259,  11  E.  C. 
L.  219,  2  C.  &  P.  238,  12  E.  C.  L.  107 ;  White- 
head v.  Greetham,  2  Bing.  464,  9  E.  C.  L. 
483,  10  Moore  183;  O'Hanlon  v.  Murray,  12 
Ir.  C.  L.  Rep.  161 ;  Ireson  v.  Pearman,  5  D. 
&  R.  687,  3  B.  &  C.  799,  10  E.  C.  L.  232; 
Drax  v.  Scroope,  2  B.  &  Ad.  581,  22  E.  C.  L. 
145,  1  D.  P.  C.  69 ;  Langdon  v.  Godfrey,  4  F.  & 
F.  445.  See  generally  the  title  Abstracts 
of  Title,  vol.  1,  p.  220. 

Abstract  to  Cover  Suits  as  Well  as  Convey- 
ances.— Where  an  abstract  of  title  to  real  es- 
tate is  certified  by  one  who  is  an  attorney  and 
an  abstractor  to  be  a  "  full,  true,  and  complete 
abstract  of  the  title,"  it  is  presumed  that  it 
covers  suits  as  well  as  conveyances  affecting 
the  title.    Thomas  v.  Schee,  80  Iowa  237. 


See  also  Pinkston  v.  Arrington,  9S  Ala.  4S9; 
Chase  v.  Heaney,  70  111.  268. 

3.  Opinion  does  Not  Relate  to  Value  of  Secu- 
rity.—Hayne  v.  Rhodes,  8  Q.B.  342,  55  E.  C. 

L-  342-  10  Jur-  71- 

The  mere  giving  of  money  to  a  solicitor  for 
the  purpose  of  general  investment  does  not  of 
itself  create  the  relation  of  trustee  and  cestui 
que  trust,  and  so  make  the  solicitor  liable  as 
trustee  for  a  deficiency  in  the  security.  Mare 
r>.  Lewis,  4  Ir.  Eq.  Rep.  219.  x 

In  Scholes  v.  Brook,  64  L.  T.  674,  affirming 
63  L.  T.  837,  a  firm  of  valuers,  employed  on 
the  recommendation  of  plaintiff's  solicitor,  to 
value  certain  property,  were  held  liable  for 
their  negligence,  but  the  solicitor  was  held 
not  liable  although  he  pointed  out  to  the  val- 
uers certain  suspicious  facts,  but  failed  to  com- 
municate them  to  his  client. 

4.  See  Langdon  v.  Godfrey,  4  F,  &  F. 
445- 

5.  Misappropriating  Money  Received  for  In- 
vestment.— Where  attorneys  receive  money  to 
be  invested  so  as  to  bear  ten  per  cent.,  and 
they  fail  to  invest  it  at  all,  but  appropriate  and 
use  for  themselves  a  part  of  it,  they  are  prop- 
erly charged  with  ten  per  cent,  interest  on 
the  part  used  by  them  and  with  legal  interest 
on  the  remainder;  and  in  such  a  case  no  de- 
mand on  them  is  necessary  to  make  them 
chargeable  with  interest.  Rogers  v.  Priest, 
74  Wis.  538. 

A  solicitor  having  received  money  to  invest 
for  a  client  upon  a  mortgage  of  a  particular 
piece  of  property,  represented,  in  writing,  to 
his  client  that  the  money  was  all  invested  as 
arranged,  and  paid  him  interest  as  on  the 
mortgage.  After  the  solicitor's  death  it  was 
discovered  that  he  had  not  effected  the  mort- 
gage, but  had  mixed  the  money  with  his  own 
and  had  invested  a  larger  sum,  purporting  to 
be  his  own,  upon  a  mortgage  of  the  identical 
property.  In  a  creditors'  suit  for  the  admin- 
istration of  the  solicitor's  insolvent  estate,  it 
was  held  that  under  the  circumstances  the 
solicitor's  estate  was  bound  by  the  represen- 
tation, and  that  the  client's  money  must  be  re- 
paid out  of  the  proceeds  of  the  sale  of  the 
mortgaged  estate.  Middleton  v.  Pollock,  4. 
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Assuming  to  Act  for  Both  Parties  to  Transaction. — In  conducting  the  making  of  a 
loan,  or  in  similar  matters,  an  attorney  can  properly  act  for  only  one  of  the 
parties,  and  if  he  assumes  to  act  for  both,  although  he  may  be  paid  by  one 
only,  he  is  responsible  for  a  failure  to  do  for  each  what  his  duty  as  attorney 
requires  him  to  do,  notwithstanding  his  duty  to  the  other  party  required  such 
a  failure  ;  if  he  assumes  to  act  for  two  parties  having  interests  opposed  to 
each  other,  he  must  bear  the  consequences.1 

The  Remedy  of  a  client  who  has  suffered  loss  in  consequence  of  his  attorney's 
erroneous  advice  as  to  the  validity  of  securities  is  in  an  action  at  law  for 
damages  for  negligence ;  a  bill  in  equity  will  not  lie,  except  where  an  account- 
ing or  some  special  or  unusual  relief  is  sought  under  peculiar  circumstances.2 

3.  In  Preparing  and  Recording  Contracts  or  Conveyances. — An  attorney  em- 
ployed to  draw  a  contract  or  agreement  is  responsible  for  any  loss  sustained 
by  his  client  resulting  from  his  failure  to  draw  it  in  due  form  of  law  or  accord- 
ing to  instructions.3  And  if  he  inserts  any  unusual  covenants  or  undertakings 
in  the  agreement,  by  which  a  special  liability  is  cast  upon  his  client,  he  is 
responsible  for  the  injury.* 

subsequent  mortgage  had  been  paid  off,  the 
plaintiff  was  entitled  to  only  nominal  dam- 
ages. See  also  Donaldson  v.  Haldane,  7  CI. 
&  F.  762. 

Duty  to  Advise  as  against  Himself. — In  Gott 
v.  Brigham,  41  Mich.  227,  an  attorney  en- 
gaged to  lend  money  for  a  client,  lent  it,  and 
took  a  note  for  the  amount  made  to  himself, 
which  he  indorsed  and  delivered  to  her.  It 
was  held  that  she  could  not  recover  against 
him  under  a  declaration  alleging  that  he  had 
engaged  to  advise  her  as  to  all  proper  action 
necessary  for  her  to  take  for  her  security,  and 
complaining  that  he  did  not  in  fact  advise  her 
that  she  must  protest  the  note  at  maturity  in 
order  to  charge  the  indorser. 

2.  Remedy. — British  Mut.  Invest.  Co.  v. 
Cobbold,  L.  R.  19  Eq.  627,  44  L.  J.  Ch.  332, 
23  W.  R.  487. 

Recovery  against  Attorney — Security  After- 
wards Proving  Insufficient. — A  solicitor  in- 
vested the  money  of  one  of  his  clients,  without 
his  knowledge,  on  an  improper  mortgage  se- 
curity. The  client,  believing  the  security  to 
be  wholly  insufficient,  instituted  a  claim 
against  the  estate  of  the  solicitor's  partner, 
which  was  being  administered  in  chancery, 
for  the  whole  amount  of  the  debt,  and  under 
a  compromise  received  a  dividend  out  of  the 
estate.  Afterwards  it  turned  out  that  the  se- 
curity was  sufficient  to  pay  the  client  in  full. 
It  was  held  that  the  dividend  should  be  paid 
back  to  the  partner's  estate,  and  that  it  did 
not  inure  to  the  benefit  of  the  subsequent 
incumbrances  on  the  mortgaged  property. 
Sawver  v.  Goodwin,  1  Ch.  Div.  351,  4=;  L.  J. 
Ch.  Div.  289,  24  W.  R.  493. 

3.  An  attorney  employed  to  prepare  a  se- 
curity for  the  payment  of  an  annuity  to  a 
woman,  in  consequence  of  past  cohabitation,  is 
guilty  of  negligence  if  he  does  it  by  mere 
agreement  only,  not  under  seal.  Parker  v. 
Rolls,  14  C.  B.  691,  78  E.  C.  L.  691. 

4.  Insertion  of  Unusual  Covenant. — Stannard 
v.  Ullithorne,io  Bing.  491 ,  25  E.  C.  L.  212,  4  M. 
&  Scott  359.  In  this  case  attorneys  employed 
by  a  vendor  to  settle,  on  his  part,  the  assign- 
ment of  a  term,  allowed  him  to  execute  an 
unusual  covenant  without  explaining  to  him 
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Ch.  Div.  49,  46  L.  J.  Ch.  Div.  39.  See  also 
Birt  v.  Burt,  36  L.  T.  943. 

1.  Attempting  to  Act  for  Both  Borrower  and 
Lender. — Taylor  v.  Blacklow,  3  Scott  514,  3 
Bing.  N.  Cas.  235,  32  E.  C.  L.  100;  Donaldson 
v.  Haldane,  7  CI.  &  F.  762 ;  Ryan  v.  Long,  35 
Minn.  394;  Cory  v.  Wirth,  21  Kan.  10.  See 
also  supra,  this  title,  Privileges  and  Disabili- 
ties—  Cannot  Represent  Conflicting  Interests. 

Cannot  Represent  Conflicting  Interests. — In 
Donaldson  v.  Haldane,  7  CI.  &  F.  762,  the  at- 
torney, regularly  employed  for  the  borrower, 
assumed  to  act  for  the  lender,  though  he 
made  no  charge  against  the  lender  for  his 
services,  nor  was  paid  anything  by  him.  He 
was  held  liable,  however,  for  damages  result- 
ing from  his  wrong  advice  as  to  the  sufficiency 
of  the  security. 

In  Taylor  v.  Blacklow,  3  Scott  614,  3  Bing. 
N.  Cas.  235,  32  E.  C.  L.  100,  an  attorney, 
being  employed  to  raise  money  on  a  mort- 
gage for  A,  disclosed  to  the  proposed  lender 
certain  defects  in  A's  title,  on  account  of 
which  A  was  subjected  to  various  actions  at 
the  suit  of  the  proposed  lender,  was  delayed 
in  obtaining  the  money  he  wanted,  and  com- 
pelled to  give  a  higher  rate  of  interest.  It 
was  held  that  this  was  a  breach  of  duty  for 
which  an  action  lay  by  A  against  the  attor- 
ney, notwithstanding  he  had  been  the  attorney 
of  the  proposed  lender  before  his  retainer  by  A. 

In  Arnold  v.  Robertson,  3  Daly  (N.  Y.) 
298,  where  a  lender  of  money  consulted  the 
borrower's  attorney  and  employed  him  to 
search  the  records  for  incumbrances  on  the 
property  proposed  to  be  mortgaged  as  secu- 
rity for  the  loan,  and  the  attorney,  having  re- 
ported the  property  unincumbered,  took  the 
mortgage  for  the  purpose  of  filing  it;  it  was 
held,  in  an  action  by  the  lender  against  the 
attorney  for  negligence  in  delaying  to  file  the 
mortgage  until  after  a  subsequent  mortgage 
had  been  filed,  that  the  jury  were  warranted 
in  finding  that  the  relation  of  attorney  and 
client  existed  between  the  lender  and  the 
attorney,  notwithstanding  the  fact  that  the 
fee  of  the  attorney  and  the  expense  of  filing 
the  mortgage  were  paid  by  the  borrower.  But 
it  appearing  that  at  the  time  of  the  action  the 
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Duty  as  to  Recording  Deeds. — An  attorney  employed  to  prepare  deeds,  contracts, 
or  other  papers,  which  are  required  to  be  registered  in  order  to  be  effective  as 
to  third  parties,  is  not  bound,  in  the  absence  of  a  special  contract,  to  file  such 
papers  for  recordation,  or  to  see  that  they  are  recorded ;  that  is  no  part  of  his 
duty  as  attorney  unless  he  has  specially  undertaken  it.1  He  may  be  liable, 
however,  in  cases  where  he  has  expressly  contracted  to  attend  to  their  being 
recorded,  or  where  the  special  circumstances  are  such  as  to  raise  the  implication 
of  such  a  contract.2  So  also  there  may  be  cases  in  which  he  may  be  liable 
for  failure  to  advise  his  client  as  to  the  necessity  of  recording  a  paper  prepared 
by  him  for  the  latter.3 

4.  In  Making  Collections. — An  attorney  employed  to  collect  a  debt  is  liable 
for  all  damages  resulting  to  his  client  from  his  failure  to  exercise  proper  care, 
or  to  use  due  diligence  in  order  to  make  such  collection.4 


the  liability  thereby  incurred.  It  was  held 
that  they  were  answerable  to  him  for  the  loss 
sustained  in  consequence  of  it,  notwithstand- 
ing he  was  himself  aware  at  the  time  of  the 
assignment  of  the  fact  in  respect  of  which  he 
afterwards  incurred  liability. 

1.  Attorney  Preparing  Instrument  under  No 
Obligation  to  Record  Same. — Thus  an  attorney 
employed  to  draw  a  building  contract  is  not 
delinquent  in  his  duty  in  failing  to  have  it 
recorded  so  as  to  prevent  liens  from  attach- 
ing.   Fenaille  v.  Coudert,  44  N.  J.  L.  286. 

In  such  a  case,  even  if  the  attorney  is  liable 
as  for  delinquency,  the  owners,  who  have  been 
required  to  pay  a  subcontractor's  claim,  can- 
not recover  of  the  attorney  if  they  have  dis- 
charged the  builder,  who  is  primarily  liable,  or 
have  accepted  satisfaction  from  him.  Fen- 
aille v.  Coudert,  44  N.  J.  L.  2S6. 

Unless  requested  to  do  so,  an  attorney  em- 
ployed to  revive  a  judgment  is  not  bound  to 
see  that  the  judicial  mortgage  fixing  the  lien 
on  the  land  is  reinscribed.  McKowen  v. 
Kernan,  35  La.  Ann.  331. 

Attorney,  to  Invest  Securely,  should  Re- 
cord— "  When  employed  to  securely  invest 
money  of  a  client,  they  are  doubtless  liable 
for  failing  to  register  or  record  the  securities, 
or  to  give  notice  of  the  lien  acquired  when 
necessary  for  the  security  of  the  investment. 
Watts  v.  Porter,  3  El.  &  Bl.  743,  77  E.  C.  L. 
743;  Weeks  on  Attorneys,  §  311.  They  have 
been  held  liable,  as  any  other  person  might 
be,  on  express  contracts  to  record  papers 
drawn  by  them.  Miller  v.  Wilson,  24  Pa.  St. 
114.  But  when  the  record  or  registration  or 
notice  is  not  necessary  to  effectuate  the  pur- 
pose of  their  employment,  I  find  no  case 
holding  them  liable  for  failure."  Fenaille  v. 
Coudert,  44  N.  J.  L.  290. 

2.  Miller  v.  Wilson,  24  Pa.  St.  114;  Fen- 
aille v.  Coudert,  44  N.  J.  L.  290.  See  also 
Stott  v.  Harrison,  73  Ind.  17,  where  an  at- 
torney, who  was  also  a  notary  public,  was 
held  liable  for  neglect  for  not  recording  a 
mortgage  which  he  had  drawn  for  his  client 
and  agreed  to  deliver  to  the  recording  officer; 
and  in  such  a  case  it  would  be  no  defense  that 
there  was  no  notarial  seal  affixed,  and  that 
therefore  the  mortgage  could  not  be  properly 
recorded,  since  it  was  his  duty  to  have  him- 
self affixed  the  seal. 

3.  See  Plant  v.  Pearman,  41  L.  J.  Q;.  B.  169, 


20  W.  R.  314,  where  an  attorney  was  held 
liable  for  failure  to  register  a  lis  pendens,  as 
required  in  certain  cases  under  the  statute, 
whereby  his  client's  lease  was  rendered  in- 
valid owing  to  a  subsequent  bona  fide  con- 
veyance. 

4.  Liability  of  Attorney  to  Collect — A  labama. — 
Goodman  v.  Walker,  30  Ala.  482,  68  Am.  Dec. 

134- 

Arhansas. — Pennington  v.  Yell,  11  Ark. 
212,  52  Am.  Dec.  262. 

California. — Drais  v.  Hogan,  50  Cal.  121. 

Georgia. — Cox  v.  Sullivan,  7  Ga.  144,  50 
Am.  Dec.  386. 

Illinois. — Stevens  Walker,  55  111.  151 
(failure  to  collect  due  to  the  attorneys  having 
delayed  until  the  claim  was  barred  by  the  stat- 
ute of  limitations). 

Indiana. — Foulks  v.  Falls,  91  Ind.  315; 
Reilly  v.  Cavanaugh,  29  Ind.  435  (taking 
judgment  on  insufficient  service). 

Kentucky. — Eccles  v.  Stephenson,  3  Bibb 
(Ky.)  517. 

Maine. — Smallwood  v.  Norton,  20  Me.  83, 
37  Am.  Dec.  39. 

Alassacliusetts. — Dearborn  v.  Dearborn,  15 
Mass.  316. 

Mississippi. — Fitch  v.  Scott,  3  How.  (Miss.) 
314,  34  Am.  Dec.  86. 

Pennsylvania. — Wain  v.  Beaver,  161  Pa. 
St.  605;  Cox  v.  Livingston,  2  W.  &  S.  (Pa.) 
103,  37  Am.  Dec.  486. 

South  Carolina. — Hogg  v.  Martin,  Rilev 
(S.  Car.)  156. 

Tennessee. — Gaar  v.  Hughes  (Tenn.  Ch. 
1895),  35  S.  W.  Rep.  1092,  citing  1  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  958. 

Texas. — Oldham  v.  Sparks,  28  Tex.  425. 

Vermont. — Crooker  v.  Hutchinson,  2  D. 
Chip.  (Vt.)  117. 

Virginia. — Rootes  v.  Stone.  2  Leigh  (Va.) 
650  (liable  only  for  principal  of  the  claim  lost, 
and  not  for  interest). 

mustrations. — Reasonable  diligence  is  re- 
quired in  the  collection  of  a  demand,  though 
the  debtor  live  in  a  county  where  the  attorney 
does  not  practice.  Riddle  v.  Poorman,  3  P. 
&  W.  (Pa.)  224. 

An  attorney  who  undertakes  the  collection 
of  a  debt,  and,  by  gross  negligence,  puts  it 
into  such  a  situation  as  to  embarrass  the  cred- 
itor in  obtaining  payment,  and  to  render  the 
debt  of  less  value — as  where  an  attorney  takes 
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Duty  to  Pursue  Remedies  before  and  after  Judgment.  —  He  is  liable  whether  the  failure 
to  collect  is  due  to  his  failure  to  secure  judgment  on  the  debt  because  of  his 
want  of  care,  skill,  or  diligence,1  or  to  his  failure  to  take  prompt  and  proper 


the  debtor's  note  for  the  debt  to  himself, 
secured  by  a  mortgage,  contrary  to  the  cred- 
itor's directions — is  liable  to  his  employer,  in 
an  action  on  the  case,  though  the  debtor  al- 
ways has  been  and  still  is  able  to  pay  the  debt. 
Wilson  v.  Coffin,  2  Cush.  (Mass.)  316. 

In  Kemp  v.  Burt,  4  B.  &  Ad.  424,  24  E.  C. 
L.  93,  it  was  held  actionable  negligence  to  lay 
the  venue  of  an  action  in  the  wrong  county. 
And  in  Williams  v.  Gibbs,  5  Ad.  &  El.  208, 
31  E.  C.  L.  317,  it  was  said  that  to  bring  an 
action  in  a  court  having  no  jurisdiction  of 
such  case  would  subject  an  attorney  to  lia- 
bility. So  also  bringing  an  action  too  late, 
whereby  the  claim  is  lost,  the  delay  being 
attributable  to  the  attorney,  subjects  him  to 
liability.  Smedes  v.  Elmendorf,  3  Johns.  (N. 
Y.)  185.  In  Varnum  v.  Martin,  15  Pick.  (Mass.) 
440,  an  attorney  was  held  liable  for  omitting 
to  insert  in  a  writ  the  full  amount  of  his  client's 
claim,  whereby  the  latter  sustained  a  loss. 

If  a  creditor  has  several  debts,  some  of  which 
are  secured  by  mortgage  and  others  not,  it  is 
not  gross  negligence  for  the  attorney  to  unite 
them  all  in  a  single  suit  at  law,  and  take  a 
single  judgment  therefor;  and  if,  in  such 
case,  the  execution  issuing  on  the  judgment  is 
satisfied  in  part  only,  a  court  of  equity  will 
apply  the  moneys  received  on  the  execution, 
in  the  first  instance,  to  extinguish  such  parts 
of  the  debt  and  judgment  as  were  not  secured 
by  mortgage.  Williams  v.  Reed,  3  Mason 
(U.  S.)  405. 

An  attorney  is  not  liable  for  a  failure  to  file 
a  note  which  he  has  received  for  collection  by 
suit,  as  a  claim  against  the  estate  of  the  maker 
upon  the  death  and  declaration  of  the  insol- 
vency of  the  estate  of  the  latter,  when  said 
facts  occurred  after  he  received  the  note  and 
without  his  knowledge.  Stubbs  v.  Beene,  37 
Ala.  627. 

Liability  to  Third  Party  under  Contract. — In 

Cory  v.  Wirth,  21  Kan.  10,  one  W.,  on  selling 
certain  furniture  to  D.  for  sixty  dollars,  took 
as  security  a  writing  signed  by  D.  and  an  at- 
torney, C,  promising  that  when  C.  should 
collect  a  certain  note  for  one  hundred  and 
twenty-five  dollars  the  sum  of  sixty  dollars 
should  be  paid  to  W.  But  C.  made  no  effort 
to  collect  the  note,  and  afterwards  returned  it 
to  D.,  who  was  insolvent.    It  was  held  that 

C.  was  the  common  agent  and  trustee  of  both 

D.  and  W. ;  and,  although  never  receiving 
any  proceeds  of  the  note  or  any  compensa- 
tion for  his  services,  was  liable  to  W.  for  the 
sixty  dollars.    Cory  v.  Wirth,  21  Kan.  10. 

Liability  of  One  Not  an  Attorney. — One  who,  al- 
though not  an  attorney,  receives  a  claim  for 
collection  and  gives  a  receipt  "  for  collection  " 
for  it,  assumes  the  liabilities  of  an  attorney  as 
to  diligence,  but  he  is  not  liable  for  having 
failed  to  pursue  the  extraordinary  remedy  of 
attachment,  the  owner  of  the  claim  having 
neither  made  affidavit  nor  given  bond.  Foulks 
v.  Falls,  91  Ind.  315. 

Estoppel. — The  receipt  by  a  client  from  his 


attorney  of  a  part  of  the  proceeds  of  his  claim, 
when  more  might  have  been  collected  by  the 
employment  of  ordinary  care  and  skill,  is 
neither  an  accord  and  satisfaction  nor  an  es- 
toppel. Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134. 

1.  Failure  to  Reduce  Claim  to  Judgment. — 
Where  an  attorney  neglects  to  bring  suit  on 
a  promissory  note  at  the  first  term  after  it  is 
placed  in  his  hands  for  collection,  in  conse- 
quence of  which  neglect  the  debt  is  lost  by  the 
insolvency  of  the  debtor,  he  is  liable  for  the 
debt.  Fitch  v.  Scott,  3  How.  (Miss.)  314,  34 
Am.  Dec.  86;  Fox  v.  Jones  (Tex.  App.  1889), 
14  S.  W.  Rep.  1007,  citing  1  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  pp.  961,  962. 

Where  an  attorney  is  himself  the  indorser 
on  a  note  placed  in  his  hands  for  collection, 
he  is  bound  to  take  judgment  promptly 
against  both  the  maker  and  himself.  And  if 
by  delay  the  right  to  judgment  against  him- 
self is  lost,  and  judgment  secured  against  the 
maker  only,  he  is  liable  for  all  that  cannot  be 
collected  out  of  the  judgment  against  the 
maker.    Moorman  v.  Wood,  117  Ind.  144. 

Failure  to  Prove  Claim  against  Estate. — In 
Stevens  v.  Walker,  55  111.  151,  79  111.  193,  a 
party  retained  an  attorney  to  collect  a  judg- 
ment out  of  the  estate  of  the  judgment  debtor 
which  was  then  in  the  hands  of  the  executor. 
Notice  of  the  claim  was  immediately  given, 
but  the  proof  of  it  was  postponed  from  time 
to  time  until  the  expiration  of  the  two  years 
in  which  claims  against  the  estate  might  be 
filed.  Payment  of  all  claims  then  proven, 
according  to  the  order  of  court,  having  ex- 
hausted the  estate,  the  creditor's  claim  was 
lost.  It  was  held  that  this  was  evidence  of 
negligence  on  the  part  of  the  attorney,  for 
which  a  verdict  would  not  be  disturbed. 

Defenses — In  an  action  by  A  against  an  at- 
torney, for  negligence  in  not  instituting  a  suit 
against  B  to  recover  a  debt  due  to  A,  it  is  a 
good  defense  to  show  that  the  debt  was  not 
due  to  A,  but  to  C,  at  the  time  when  the  de- 
fendant was  retained  to  institute  the  suit. 
Jackson  v.  Tilghman,  1  Miles  (Pa.)  31. 

But  if  A  places  certain  demands  in  the  hands 
of  an  attorney,  who  agrees  to  collect  the 
amount  and  pay  over  the  proceeds  to  credit- 
ors of  A,  such  creditors  being  no  party  to  the 
agreement,  A  may  maintain  an  action  against 
the  attorney  for  a  failure  to  collect  and  pay 
over  the  amount  of  the  debts.  Mardis  v. 
Shackleford,  6  Ala.  433. 

Where  an  attorney  is  sued  for  damages,  for 
not  suing  one  of  the  parties  to  a  note  placed 
in  his  hands  for  collection,  it  is  a  good  plea 
in  bar  that  the  defendant  sued  one  of  the 
makers  of  the  note  in  due  course  of  law,  and 
recovered  a  judgment  against  him  which 
bound  a  sufficient  amount  of  unencumbered 
property  to  pay  the  debt,  and  that  the  plain- 
tiff, by  his  own  act,  surrendered  up  and  va- 
cated the  judgment.  Ransom  v.  Cothran,  6 
Smed.  &  M.  (Miss.)  167. 
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steps  after  judgment  has  been  obtained.1.  The  attorney's  employment  in  such 
a  case  is  to  secure  a  certain  end,  the  collection  of  the  debt;  and  his  duties  do 
not  cease  with  the  mere  rendition  of  judgment  or  the  entry  thereof,  but  only 
with  the  collection  of  the  claim,  by  execution  or  otherwise,  so  long  as  the 
collection  is  possible.2 

Duty  as  to  Following  Instructions. — The  attorney's  duty,  where  he  is  specially 
instructed,  is  to  follow  the  instructions  of  his  client,  except  as  to  matters  of 
detail  connected  with  the  conduct  of  the  suit,  and  he  is  liable  for  all  losses 
resulting  from  his  failure  to  follow  such  instructions  with  reasonable  prompt- 
ness and  care.3 


In  a  suit  against  an  attorney  for  negligence 
in  not  moving  for  a  return  of  property  in  a 
replevin  suit  on  nonsuit,  it  is  not  competent 
for  him  to  show,  in  reduction  of  damages, 
that  the  plaintiff  in  replevin  was  the  real 
owner  of  the  property.  Small  wood  v.  Nor- 
ton, 20  Me.  83,  37  Am.  Dec.  39. 

A  release  of  all  liability  executed  by  the 
client,  in  the  absence  of  fraud,  is  a  good  de- 
fense. Derrickson  v.  Cady,  7  Pa.  St.  27.  See 
also  Hamsher  v.  Kline,  57  Pa.  St.  397. 

An  attorney,  when  sued  for  failure  to  collect 
a  claim,  may  always  show  in  defense  that  the 
owner  of  the  claim  has  still  a  valid  and  sub- 
sisting remedy  by  which  it  may  be  collected. 
Huntington  v.  Rumnill,  3  Day  (Conn.)  390. 

1.  Failure  to  Enforce  Judgment. — Pennington 
v.  Yell,  11  Ark.  212,  52  Am.  Dec.  262 ;  Read  v. 
Patterson,  11  Lea  (Tenn.)  430. 

Failure  to  Register  Judgment  According  to 
Instructions. — Thus  an  attorney  retained  to 
collect  a  debt  is  liable  to  his  client  for  the  dam- 
ages resulting  from  his  failure  to  have  the 
judgment  registered,  as  his  client  instructed 
him,  such  failure  causing  the  loss  of  the  judg- 
ment. Hett  v.  Pun  Pong,  18  Can.  Supreme 
Ct.  290. 

Loss  of  Attachment  through  Failure  to  Put 
Execution  in  Officer's  Hands. — An  attorney  is 
liable  to  his  client  for  not  delivering  an  exe- 
cution to  an  officer  within  thirty  days  after 
judgment  recovered,  if  an  attachment  is  lost  by 
such  neglect.    Phillips  v.  Bridge,  11  Mass.  246. 

Suing  out  Sci.  Fa.  against  Bail  —  Requesting 
Instructions  from  Client. — And  where  an  attor- 
ney neglected  seasonably  to  sue  out  a  sci.  fa. 
against  bail,  in  a  suit  he  had  brought  against 
a  debtor,  he  was  held  liable  to  the  judgment 
creditor.  Dearborn  v.  Dearborn,  15  Mass. 
316;  Crooker  v.  Hutchinson,  1  Vt.  73.  In 
order  to  excuse  himself  for  such  neglect,  the 
attorney,  if  he  doubted  the  expediency  of  suing 
out  a  sci.  fa.,  should  have  given  notice  to  his 
client  and  requested  specific  instructions. 
Dearborn  v.  Dearborn,  15  Mass.  316.  Although, 
in  such  case,  the  bail  are  insolvent,  yet  if 
there  is  reason  to  believe  that  the  officer  is 
liable  for  taking  insufficient  bail  the  attorney 
is  still  answerable  for  not  pursuing  the  bail; 
and  if  the  officer  is  clearly  thus  liable,  the 
attorney  who,  by  neglecting  to  sue  out  a  sci. 
fa.  against  the  bail,  loses  the  right  of  suing 
the  officer,  is  answerable  to  his  client  to  the 
same  extent  as  if  the  bail  were  good.  But  he 
is  justified  in  not  prosecuting,  unless  specially 
directed,  in  cases  where  he  is  influenced  by  a 
prudent  regard  to  the  interest  of  the  creditor. 
Crooker  v.  Hutchinson,  1  Vt.  73. 
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Failure  to  Deposit  Amount  to  Secure  Costs  of 

Suit. — In  King  v.  Fourchy,  47  La.  Ann.  354, 
a  party  employed  an  attorney,  the  defendant, 
to  prosecute  a  suit  for  libel,  and  deposited 
with  him  the  amount  necessary  to  secure 
costs.  The  attorney  filed  the  petition,  but 
neglected  to  deposit  the  amount  necessary  for 
service  of  the  citation,  so  that  through  his 
inattention  or  negligence  the  action  became 
barred  by  the  statute  of  limitations.  The 
court  held  that  he  was  liable  for  the  damages 
occasioned  to  his  client.  See  also  Thompson 
v.  Lobdell,  7  Rob.  (La.)  369. 

2.  Pennington  v.  Yell,  11  Ark.  212,  52  Am. 
Dec.  262. 

Failure  to  Inform  Client  of  Impending  Sale  of  the 
Security  of  His  Debt. — An  attorney  is  bound  to 
guard  against  contingencies  which  may  inju- 
riously affect  his  client's  debt.  Thus  if  he 
knows  or  ought  to  know  of  an  impending  tax 
sale  of  the  property  which  is  the  security  for 
his  client's  debt,  and  fails  to  give  his  client 
notice  of  it,  and  the  debt  is  lost  in  consequence, 
he  is  liable  to  the  extent  to  which  the  land 
would  have  paid  his  client's  debt.  Wain  v. 
Beaver,  161  Pa.  St.  605. 

Duty  to  Issue  Execution. — Prima  facie,  it  is 
an  attorney's  duty  to  see  that  execution  issues 
on  a  verdict  and  judgment  obtained  by  him 
for  his  client,  and  it  is  certainly  his  duty  when 
requested  to  do  so.  And  if  told  at  the  time 
when  retained  that  his  client  had  no  money 
for  costs,  he  cannot  demand  payment  of  costs 
before  proceeding  further  and  issuing  execu- 
tion. But  to  maintain  an  action  for  negli- 
gence against  him  for  not  issuing  execution, 
where  he  deems  it  unwise  to  do  so,  there  must 
be  some  evidence  that  it  was  desirable,  or  was 
to  his  client's  advantage.  In  such  a  case  the 
attorney  is  liable  for  the  amount,  if  any, 
which  the  jury  think  would  have  been  real- 
ized for  his  client  had  execution  issued 
promptly.  Harrington  v.  Binns,  3  F.  &  F.  942. 

3.  Duty  to  Follow  Client's  Instructions. — Arm- 
strong v.  Craig,  18  Barb.  (N.  YO387;  Read 
v.  Patterson,  11  Lea  (Tenn.)  431;  Fox  v. 
Jones  (Tex.  App.  1889),  14  S.  W.  Rep.  1007, 
citing  1  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),"  pp.  961,  962;  Gilbert  v.  Williams,  8 
Mass.  51,  5  Am.  Dec.  77. 

Illustrations. — Thus  if  an  attorney  is  in- 
structed by  his  client  to  bring  suit  upon  a 
note  placed  in  his  hands,  it  is  not  discretion- 
ary with  him  to  bring  suit  or  not;  but  he  will 
be  liable  for  any  loss  due  to  his  neglect  al- 
though he  acted  in  good  faith,  and  did  what 
he  honestly  supposed  to  be  for  the  interest  of 
his  client.    Cox  v.  Livingston,  2  W.  &  S. 
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Attorney  with  Full  Discretion,  whether  Liable  for  Loss  from  Course  Adopted. — Where  the 
attorney  is  given  full  discretion  to  pursue  any  such  course  to  secure  the  collec- 
tion of  the  debt  as  he  may  deem  best,  he  is  not  liable  for  adopting  a  course 
he  may  consider  proper  under  the  circumstances,  although  the  debt  may  be 
thereby  lost,  unless  it  is  shown  that  his  error  of  judgment  was  due  to  alack  of 
knowledge  of  plain  and  elementary  principles  which  every  attorney  should 
know.1 

What  must  be  Proved  against  Attorney. — In  a  suit  by  a  client  against  an  attorney 
for  negligence  in  conducting  the  collection  of  a  claim,  whereby  the  debt  was 
lost,  the  burden  rests  on  the  former  to  allege  and  prove  every  fact  essential  to 
establish  such  liability.  He  must  allege  and  prove  that  the  claim  was  turned 
over  to  the  attorney  for  collection;2  that  there  was  a  failure  to  collect,3 
and  that  this  failure  was  due  to  the  culpable  neglect  of  the  attorney,4  and  that 


(Pa.)  103,  37  Am.  Dec.  486.  In  this  case  the 
attorney's  receipt  read  :  "  Received  of  C,  for 
collection,  a  note  drawn  in  his  favor  by  D.,  call- 
ing for  $497.65,  payable  three  months  from 
date."  The  note  was  left  with  the  instruction 
to  bring  suit.  The  receipt  bore  date  Aug.  30, 
1837,  and  in  the  following  January  the  attor- 
ney died  without  having  brought  suit.  The 
maker,  D.,  having  become  insolvent,  it  was 
held  that  the  attorney's  estate  was  liable, 
though  only  two  terms  of  court  had  inter- 
vened between  the  receipt  and  his  death. 

Where  Cause  Doubtful,  should  Advise  with  and 
Obey  Client. — In  cases  of  doubt,  "it  is  the 
duty  of  the  attorney  to  advise  his  client  to  the 
best  of  his  judgment;  and  it  is  generally 
the  wiser  course  for  the  client  to  act  upon  the 
advice  so  given;  but  if  he  is  unwilling  to  do 
so,  it  is  safer  for  the  attorney  to  follow  the 
instructions  of  his  client,  so  far  as  the  rules 
of  law  may  permit.  But  if  he  does  not  do 
so,  and  the  client  sues  for  damages,  it  will 
devolve  upon  him  [the  client]  to  show,  pre- 
sumptively, that  he  was  injured  by  the  course 
pursued  by  the  attorney,  in  order  to  recover 
more,  at  least,  than  nominal  damages." 
Nave  v.  Baird,  12  Ind.  319.  See  also  Derick- 
son  v.  McCardle,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  196. 

1.  In  Absence  of  Instructions,  No  Liability  for 
Course  Adopted  Bona  Fide. — Morgan  v.  Gid- 
dings  (Tex.  1886),  1  S.  W.  Rep.  369;  Morrill 
v.  Graham,  27  Tex.  646;  Pennington  v.  Yell, 
11  Ark.  212,  52  Am.  Dec.  262;  Bennett  v. 
Phillips,  57  Iowa  174. 

A  demand  against  persons  known  to  be 
insolvent  was  left  with  an  attorney,  with  in- 
structions to  do  the  best  he  could  with  it.  He 
received  the  notes  of  third  persons  for  the 
debt,  but  in  consequence  of  the  fraud  of  the 
debtors  such  notes  were  not  collected.  It 
was  held  that  the  attorney  was  not  responsible 
ic.r  the  loss,  and  a  judgment  obtained  against 
liim  at  law  was  restrained  by  injunction. 
Wright  v.  Ligon,  Harp.  Eq.  (S.  Car.)  166. 

An  attorney,  who  had  control  of  four  several 
executions  for  four  different  clients  against 
the  same  debtor,  had  three  of  them  levied  on 
certain  cotton,  the  only  property  within  reach 
of  an  execution.  The  fourth  execution  had 
been  ordered  out  at  the  time,  but  was  not 
served.  It  was  held  that  the  attorney  had  a 
right  to  divide  up  the  amount  for  which  the 


cotton  sold,  ratably  among  the  four  creditors, 
and  was  not  liable  to  the  first  for  the  amount 
unpaid  on  his  execution.  Webb  v.  White, 
18  Tex.  573. 

2.  The  attorney's  receipt  is  competent  evi- 
dence of  this  fact.  Goodman  v.  Walker,  30 
Ala.  482,  68  Am.  Dec.  134 ;  Mardis  v.  Shackle- 
ford,  4  Ala.  493.    See  also  infra,  this  section. 

It  is  sufficient  proof  of  the  attorney's  em- 
ployment, to  show  that  he  acted,  and  was  rec- 
ognized on  the  court  records,  as  the  attorney 
in  the  matter.  Smallwood  v.  Norton,  20  Me. 
83,  37  Am.  Dec.  39. 

3.  Palmer  Ashley,  3  Ark.  75  ;  Spiller  v. 
Davidson,  4  La.  Ann.  171. 

4.  Palmer  v.  Ashley,  3  Ark.  75;  Nisbet  v. 
Lawson,  1  Ga.  275 ;  Spiller  v.  Davidson,  4  La. 
Ann.  171;  Staples  v.  Staples,  85  Va.  76.  See 
also  Hillegass  v.  Bender,  78  Ind.  227. 

Loss  Due  to  Negligence  of  Client. — Thus  where 
the  charge  is  that  after  obtaining  judgment 
the  attorney  failed  to  take  steps  to  collect  it 
until  after  the  defendant  became  insolvent,  and 
the  proof  shows  that  after  the  attorney  had 
been  discharged  for  his  neglect  the  debt  might 
have  been  collected  if  the  client  had  acted 
with  reasonable  diligence,  the  attorney  is  lia- 
ble only  for  nominal  damages,  the  proximate 
cause  of  the  loss  being  theclient"s  negligence. 
Read  v.  Patterson,  11  Lea  (Tenn.)  431. 

Where  a  claim  is  placed  in  the  hands  of  an 
attorney  for  collection  against  several  joint 
debtors,  and  he  neglects  to  sue  one  of  them,  he 
will  not  be  liable  as  for  neglect  if  it  appears 
that  he  recovered  judgment  against  one  of  the 
debtors,  who  was  solvent,  and  was  prevented 
from  making  the  money  on  the  judgment  by 
the  interference  of  his  client.  Ransom  v. 
Cothran,  6  Smed.  &  M.  (Miss.)  167. 

A  complaint  in  an  action  by  a  client  against 
his  attorney,  averring  that  upon  a  note  in  his 
hands  for  collection,  containing  no  waiver  of 
the  appraisement  laws,  his  attorney  obtained 
a  judgment  with  such  waiver,  in  consequence 
of  which  the  property  of  the  debtor,  worth 
three  thousand  dollars,  was  sold  for  three 
hundred  and  six  dollars,  leaving  the  debtor  in- 
solvent and  one  thousand  two  hundred  dollars 
of  the  judgment  unsatisfied  and  worthless, 
and  that  if  the  judgment  had  been  without 
the  waiver  the  property  sold  would  have 
yielded  enough  to  satisfy  the  judgment,  is  de- 
murrable. The  appraisement  law  is  for  the 
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but  for  such  negligence  the  debt  could  or  would  have  been  collected.1  It 
must  also  be  shown  that  the  negligence  of  the  attorney  related  to  matters 
which  it  was  his  duty,  under  his  retainer,  to  attend  to;  this  last,  however,  is 
more  properly  a  matter  of  defense,  to  be  set  up  and  proven  by  the  defendant 

attorney.2 

Effect  of  Attorney's  Receipt  "  for  Collection." — Where  the  attorney,  on  receiving  a 
claim  for  collection,  executes  his  receipt  therefor  indicating  that  it  has  been 
received  "  for  collection,"  he  binds  himself  personally  to  use  proper  care,  skill, 
and  diligence  to  collect  it,  and  becomes  liable  for  the  negligence  or  default  of 
his  agent  or  representative  to  whom  he  turns  the  claim  over  for  collection.3 

Attorney's  Duty  in  Paying  Over  Money  Collected. — -It  is  a  necessary  part  of  the 
attorney's  duty  of  collecting,  to  make  prompt  payment  to  his  client  of  the 
amounts  collected  by  him,  after  his  reasonable  fees  have  been  deducted.4 


debtor's  benefit,  and  the  error  in  taking  the 
judgment  without  reference  thereto  was  in 
the  plaintiff's  favor.  Nickless  v.  Pearson,  81 
Ind.  429. 

1.  Nisbet  v.  Lawson,  1  Ga.  275;  Staples  v. 
Staples,  85  Va.  76. 

Thus  the  plaintiff  must  show  that  his  claim 
was  a  valid  one.  Spiller  v.  Davidson,  4  La. 
Ann.  171.  And  that  it  was  collectible.  Col- 
lier v.  Pulliam,  13  Lea  (Tenn.)  118;  Hoover 
v.  Shackleford,  23  Miss.  520. 

2.  See  Odlin  v.  Stetson,  17  Me.  244;  Gray- 
son v.  Wilkinson,  5  Smed.  &  M.  (Miss.)  268; 
Robertson  v.  Chapman,  152  U.  S.  673. 

Matters  within  Scope  of  Employment — Illus- 
trations.— If  the  indorsee  of  a  note  leaves  it 
with  an  attorney  for  collection  before  it  is 
due,  without  any  express  agreement  by  the 
attorney  to  demand  payment  of  the  maker, 
and  give  notice  to  the  indorser,  in  the  absence 
of  any  custom  of  the  place  imposing  that  duty 
the  attorney  is  not  liable  for  not  doing  so,  it 
not  being  an  undertaking  implied  by  his  pro- 
fession.   Odlin  v.  Stetson,  17  Me.  244. 

Where,  on  releasing  a  judicial  mortgage  in 
favor  of  his  client,  the  attorney  is  paid  part 
of  the  debt,  and  receives,  as  collateral  secu- 
rity, a  note  due  the  debtor,  the  proceeds  of 
which  are  to  be  applied  to  satisfy  the  remain- 
der of  the  judgment,  the  balance  to  be  paid 
over  to  the  debtor,  the  attorney  will  not  be 
liable  for  a  loss  arising  from  a  failure  to  sue 
on  the  note  at  maturity,  where  nothing  shows 
that  he  undertook  or  that  a  proper  demand 
was  made  on  him  so  to  do.  Hughes  v.  Boyce, 
2  La.  Ann.  803. 

An  attorney  charged  with  the  collection  of 
a  demand  having  procured  an  attachment  to 
be  made  of  the  debtor's  property,  which  was  re- 
plevied from  the  possession  of  the  officer  mak- 
ing the  attachment,  is  bound  to  act  as  the  at- 
torney in  the  defense  of  the  replevin  suit,  and 
is  responsible  for  negligence  in  the  defense  of 
it.  Smallwood  v.  Norton,  20  Me.  83,  37  Am. 
Dec.  39. 

An  attorney  who  receives  a  claim  for  col- 
lection is  not  bound  to  file  it  against  the  insol- 
vent estate  of  the  debtor  for  allowance,  where 
the  debtor  died  after  the  claim  was  received  by 
the  attorney,  and  there  is  no  evidence  that  he 
knew  either  that  the  debtor  had  died,  or  that 
his  estate  had  been  declared  insolvent.  Stubbs 
v.  Beene,  1  Ala.  Sel.  Cas.  555,  citing  Mat- 


ter of  Dakin,  4  Hill  (N.  Y.)  42  ;  In  re  Chitty, 
2  D.  P.  C.  421. 

The  general  duty  of  an  attorney  employed 
to  collect  a  debt  does  not  require  him  to 
search  for  property  which  may  have  been 
fraudulently  disposed  of,  nor  to  institute  new 
and  collateral  proceedings  with  reference  to 
such  property,  unless  he  has  contracted  to  do 
so.  Morgan  v.  Giddings  (Tex.  1886),  I  S.  W. 
Rep.  369. 

3.  Attorney's  Receipt  for  Claim  "for  Col- 
lection."— Mardis  v.  Shackleford,  4  Ala.  493; 
Lewis  v.  Peck,  10  Ala.  142;  Cummins  v.  Mc- 
Lain,  2  Ark.  402 ;  Pollard  v.  Rowland,  2 
Blackf.  (Ind.)  22;  Wilkinson  v.  Griswold,  12 
Smed.  &  M.  (Miss.)  669;  Smedes  v.  Elmen- 
dorf,  3  Johns.  (N.  Y.)  185  ;  Bradstreet  v.  Ever- 
son,  72  Pa.  St.  124,  13  Am.  Rep.  668;  Riddle 
v.  Poorman,  3  P.  &  W.  (Pa.)  224;  Krause  v. 
Dorrance,  10  Pa.  St.  462,  51  Am.  Dec.  496; 
Rhines  v.  Evans,  66  Pa.  St.  192,  5  Am.  Rep. 
365  ;  Sanger  v.  Dun,  47  Wis.  615,  32  Am.  Rep. 
789.    See  Tuley  v.  Barton,  79  Va.  387. 

See  also  infra,  this  title  and  division,  For 
Acts  of  Substitutes  or  Partners ;  also  supra, 
this  title,  General  Authority  of  Attorneys — To 
Employ  Associate  Counsel  or  Assistants. 

Effect  of  Attorney's  Receipt  as  Evidence. — An 
attorney's  receipt  for  a  claim  placed  in  his 
hands  for  collection  is  admissible  evidence 
against  him  in  an  action  on  the  case  for  neg- 
ligence and  unskilfulness  to  prove  the  rela- 
tion of  attorney  and  client;  and  the  record  of 
the  suit  on  the  claim  is  also  admissible  against 
him  to  prove  the  final  determination  of  that 
suit  although  it  was  conducted  by  him  in 
the  name  of  another  attorney.  Goodman  v. 
Walker,  30  Ala.  482,  68  Am.  Dec.  134. 

Where  the  evidence  of  a  debt  then  due  was 
left  with  an  attorney,  who  gave  a  general  re- 
ceipt for  it,  it  will  be  presumed  that  he  re- 
ceived it  for  the  purpose  of  collection;  and  if 
an  action  be  brought  against  him  for  his  neg- 
ligence, by  which  the  debt  was  lost,  it  is 
incumbent  on  him  to  show  that  he  received  it 
specially  and  for  some  other  purpose.  Smedes 
v.  Elmendorf,  3  Johns.  (N.  Y.)  1S5.  See  also 
Mardis  v.  Shackieford,  4  Ala.  493. 

4.  Duty  in  Transmitting  Money  to  Client. — In 
Grayson  v.  Wilkinson,  5  Smed.  &  M.  (Miss.) 
268,  an  attorney  having  collected  certain 
money  for  his  client  handed  it,  without  author- 
ity or  direction  from  his  client  to  do  so,  to  a 
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5.  For  Money  Collected  and  Not  Paid  Over — a.  In  General. — An  attorney  is 
liable  for  money  collected  by  him  for  his  client  and  not  paid  over,  and  an  action 
lies  in  favor  of  his  client  against  him,  independently  of  any  special  statutory 
provision.1 


third  party,  to  be  delivered  by  him  to  the 
client.  The  money  was  stolen  from  this  third 
party,  and  it  was  held  that  the  attorney  was 
liable  to  the  client,  even  though  the  third 
party  was  trustworthy  and  took  the  same  care 
of  the  money  that  he  did  of  his  own. 

EE  an  attorney  collects  money  under  the  di- 
rection and  in  the  name  of  an  agent,  knowing 
that  it  belongs  to  the  principal,  and,  by  order 
of  the  agent,  pays  it  in  discharge  of  debts  of 
the  agent,  it  is  not  a  discharge  of  the  attorney 
from  his  liability  to  his  principal.  Nisbet  v. 
Lawson,  i  Ga.  275. 

See,  in  this  connection,  Lewis  v.  Peck,  10 
Ala.  142,  where  an  attorney  was  held  liable 
for  money  collected  on  a  note  by  his  assistant, 
who  forwarded  it  to  the  person  whose  name 
was  on  the  note  as  payee  instead  of  to  the 
proper  owner. 

Payment  to  Clerk. — It  seems  that  an  attorney 
for  a  defendant  against  whom  judgment  has 
been  recovered  for  a  certain  sum  may  pay  over 
to  the  clerk  such  sum  for  his  client  without 
incurring  any  personal  liability  in  the  event 
of  the  clerk's  insolvency.  Hillegass  v.  Bender, 
78  Ind.  225. 

1.  Attorney's  Liability  for  Money  Collected  for 
Client. — Cameron  v.  Clarke,  11  Ala.  259; 
Burke  v.  Stillwell,  23  Ark.  294;  McRaven  v. 
Dameron,  82  Cal.  57;  Dawson  v.  Compton,  7 
Blackf.  (Ind.)  421;  Newcastle  v.  Bellard,  3 
Me.  369;  Houx  v.  Russell,  10  Mo.  246;  Sack- 
ett  v.  Breen  (Supreme  Ct.),  3  N.  Y.  Supp. 
473;  Marvin  v.  Ellwood,  11  Paige  (N.Y.)365. 

Cannot  Question  Legality  of  Client's  Title. — In 
such  an  action  against  an  attorney  he  cannot 
set  up  that  the  claim  upon  which  the  money 
was  collected  was  illegally  acquired,  either  by 
the  plaintiff  or  by  his  assignor,  who  was  the 
original  owner  of  the  claim.  Fogerty  v.  Jor- 
dan, 2  Robt.  (N.  Y.)  319.  See  also  Mahler  v. 
Hyman  (C.  PL),  17  N.  Y.  Supp.  588. 

When  Liability  Begins. — Where  the  profes- 
sional relation  of  attorney  and  client  involves 
a  series  of  acts  and  duties,  an  attorney  is  not 
liable  to  suit  until  the  relation  is  dissolved. 
Glenn  v.  Cuttle,  2  Grant's  Cas.  (Pa.)  273. 

Estopped  to  Deny  Relationship. — Where  an 
attorney  appears  and  defends  for  another,  and 
as  attorney  receives  money  due  to  his  as- 
sumed client,  in  an  action  by  the  latter  against 
him  he  is  estopped  to  deny  that  he  is  attor- 
ney. McFarland  v.  Crary,  8  Cow.  ( N.  Y. )  253. 

Collection  In  Depreciated  Paper — Client  may 
Sell  Paper  and  Recover  Deficiency. — Where  at- 
torneys collect  and  transmit  to  their  clients 
funds  in  depreciated  bank  paper,  which  the 
clients  refuse  to  receive,  and  send  back  with 
an  offer  to  return  to  them,  and  a  request  to 
make  up  the  difference,  and  the  attorneys  de- 
cline to  do  anything  about  it,  the  clients  have 
a  right  to  sell  the  paper,  and  recover  the  de- 
ficiency from  the  attorneys.  West  v.  Ball,  12 
Ala.  340. 

Attorney  Receiving  Drafts — Liable  for  Money 
Had  and  Received.— An  attorney  giving  to  his 


client  a  memorandum  stating  that  the  amount 
of  a  judgment  obtained  for  him  had  been 
settled  by  drafts  in  the  attorney's  hands, 
to  be  accounted  for  on  settlement,  will  be  pre- 
sumed to  have  converted  them  into  money 
before  suit  brought,  and  will  be  liable  to  an 
action  for  money  had  and  received.  Burke  v. 
Stillwell,  23  Ark.  294. 

Counterclaim  in  Favor  of  Attorney. — When 
an  attorney,  against  whom  an  action  is 
brought  to  compel  him  to  pay  over  money 
collected  for  his  client,  defends  on  the  ground 
that  the  amount  retained  is  due  him  for  legal 
services,  the  burden  is  on  him  to  prove  the 
services  and  their  value.  Stanton  v.  Clinton, 
52  Iowa  109.  See  also  Gopen  v.  Crawford,  53 
How.  Pr.  (N.  Y.  Supreme  Ct.)  278. 

On  petition  to  compel  an  attorney  to  pay 
over  money  collected,  where  the  amount  due 
the  attorney  is  readily  ascertainable,  it  is 
proper  for  the  court  to  decide  what  the  amount 
is,  allow  the  attorney  to  retain  it,  and  order 
him  to  pay  over  the  balance  to  the  petitioners, 
without  appointing  a  referee,  or  leaving  them 
to  their  action  at  law.  Waterbury  v.  Eldridge 
(Supreme  Ct.),  5  N.  Y.  Supp.  324. 

Attorney  Liable  as  a  Garnishee. — An  attorney 
may  be  made  liable  as  a  garnishee  of  his 
client  as  to  money  already  collected  and  still 
held  by  him.  Thayer  v.  Sherman,  12  Mass. 
441;  Coburn  v.  Ansart,  3  Mass.  319;  Scott  v. 
Kirschbaum  (Neb.  1896),  66  N.  W.  Rep.  443. 
And  this  although  payment  has  never  been 
demanded  by  the  client.  Staples  v.  Staples, 
4  Me.  533. 

A  Mere  Claim  of  Title  by  a  Third  Party  will  not 
defeat  the  client's  right  to  demand  and  re- 
ceive payment  of  money  collected  for  him  by 
his  attorney.  Dunn  v.  Vannerson,  7  How. 
(Miss.)  580;  Boulden  v.  Hebel,  17  S.  &  R. 
(Pa.)  312.  Compare  Sims  v.  Brown,  6  Thomp. 
&  C.  (N.  Y.)  5,  holding  that  there  is  no  differ- 
ence between  the  nature  and  the  extent  of  the 
liability  of  an  attorney  and  that  of  any  other 
agent  in  respect  to  moneys  collected  by  him 
for  his  principal  and  claimed  by  a  third  per- 
son ;  and  that  accordingly,  where  an  attorney, 
after  notice  from  the  plaintiff  that  she  claimed 
moneys  collected  by  him  in  an  action  brought 
in  behalf  of  one  A.,  paid  it  over  to  his  client, 
the  plaintiff  was  entitled  to  recover  of  the  at- 
torney the  amount  so  paid  over.  See  also 
Peyser  v.  Wilcox,  64  How.  Pr.  (N.  Y.  CP!) 
525- 

Attorney  may  Require  an  Indemnity  Bond. — 

An  attorney,  before  paying  over  to  his  client 
money  collected  by  him,  may,  where  the  facts 
are  such  as  to  create  a  reasonable  doubt  as  to 
the  client's  rights,  require  the  client  to  give 
him  an  indemnity  bond.  Marvin  v.  Ellwood, 
11  Paige  (N.  Y.)  361;.  See  Peyser  v.  Wil- 
cox, 64  How.  Pr.  (N.'Y.C.  PI.)  525;  Mahler 
v.  Hyman  (C.  PI.),  17  N.  Y.  Supp.  588. 

Circumstances  Rendering  Payment  to  Third 
Party  a  Discharge. — When  a  person  places  a 
note  in  the  hands  of  an  attorney  for  collection, 
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To  Hold  Attorney,  Actual  Collection  must  be  Shown. — The  client  is  bound  to  show 
not  only  that  the  claims  were  placed  in  the  hands  of  the  attorney,  but  that  the 
latter  has  collected  them  and  failed  to  turn  over  the  money ; 1  an  attorney  is 
not  liable  as  a  guarantor  of  all  claims  placed  in  his  hands  for  collection, 
though  in  such  a  case  the  client  is  entitled  to  an  accounting.2 

Liability  for  Improper  Compromise  of  Client's  Claims. — An  attorney  may  be  held  liable 
in  an  action  for  money  had  and  received,  where  he  accepts  in  payment  of  a 
client's  claim  debts  due  by  himself  to  others,  or  where  he  compromises  his 
client's  case  without  authority,  by  accepting  in  full  discharge  an  amount  less 
than  the  face  value  of  the  claim,  or  something  else  than  money.3 

Attorney  Liable  as  Trustee  for  Custody  of  Money  Collected. — While  an  attorney  holds 
the  money  of  his  client  collected  by  him  he  occupies  towards  it  the  relation  of 
a  trustee,  and  is  liable  as  such  for  its  loss.* 


and  takes  from  him  a  receipt  for  it  in  his  own 
name,  but  does  not  claim  it  as  his  own,  nor 
any  lien  upon  it,  and  the  note  itself  is  payable 
to  a  third  person,  and  not  indorsed,  a  pay- 
ment by  the  attorney  of  the  proceeds  of  the 
note  to  the  payee  will  discharge  him  from  all 
liability  to  the  person  who  placed  the  note  in 
his  hands.  Peck  v.  Wallace,  19  Ala.  219.  See 
also  Penny  v.  Caldwell,  1  Bailey  (S.  Car.)  345. 

1.  Client  must  Prove  a  Collection. — See  Peay 
v.  Ringo,  22  Ark.  68;  Horn  v.  Hamilton,  89 
Cal.  276;  Wilson  v.  Russ,  20  Me.  421. 

"An  attorney  at  law  cannot  be  held  liable 
as  for  money  had  and  collected  by  him,  as 
such  attorney,  unless  it  be  first  proved  that  he 
either  failed  to  prosecute  the  claims  put  into 
his  hands  for  collection  with  due  and  proper 
diligence,  and  that  thereby  the  plaintiff  lost 
his  debt  or  claim,  or  that  he  had  collected  the 
money  and  refused  to  pay  over  on  demand,  or 
to  remit  it  according  to  instructions."  Cum- 
mins v.  McLain,  2  Ark.  413. 

Where  an  attorney,  upon  his  client's  de- 
manding twenty  dollars  collected  by  him  on  a 
chattel  mortgage,  wrote  in  reply  that  as  soon 
as  he  collected  the  remainder  he  would 
"straighten  up,"  there  is  sufficient  proof  of 
his  having  collected  the  twenty  dollars. 
Mahler  v.  Hyman  (C.  PI.),  17  N.  Y.  Supp.  588. 

Attorney's  Receipt  Not  Evidence  of  Collection. 
— An  attorney  gave  a  receipt  for  certain  notes 
for  collection,  and  after  his  death  an  action 
was  brought  against  his  executors  for  moneys 
had  and  received ;  and  the  receipt  was  the 
only  evidence  relied  on  to  charge  the  testa- 
tor's estate.  It  was  held  that  this  evidence 
was  insufficient,  and  that  the  plaintiff  was 
bound  to  prove  the  actual  receipt  of  money  or 
other  payment,  or  a  discharge  by  the  attorney 
on  account  of  the  notes.  Kuhn  v.  Hunt,  2 
Brev.  (S.  Car.)  164. 

Client  Entitled  to  Accounting. — In  Bougher 
v.  Scobey,  23  Ind.  583,  the  complaint  alleged 
that  the  plaintiff  had  placed  in  the  hands  of 
the  defendant  for  collection  a  large  amount  of 
claims;  that  these  claims  were  all  collectible, 
but  were  unaccounted  for  by  the  defendant 
who  had  refused  to  account  upon  demand.  It 
was  held  that  the  plaintiff  could  not  recover 
of  the  attorney  the  value  of  the  notes,  or  the 
notes  themselves,  but  that  he  was  entitled  to 
an  accounting,  and  to  receive  any  money  that 
had  been  collected. 

Ordering  Money  to  be  Paid  to  Another  for  Client 


Equivalent  to  Receipt  Thereof. — In  a  summary 
proceeding  against  an  attorney  to  compel  the 
payment  over  of  money  received  by  him  for 
his  client,  he  cannot  claim  that  he  did  not  re- 
ceive it,  where,  instead  of  taking  the  money 
himself,  he  directed  the  custodian  of  the  fund 
to  pay  it  over  to  a  third  person  for  the  client's 
benefit;  in  such  case  he  does  in  legal  contem- 
plation receive  the  money.  Kent  v.  Rock- 
well, 89  Hun  (N.  Y.)  88. 

2.  Attorney  to  Collect  Not  Guarantor  of  Claims. 
— Bougher  v.  Scobey,  23  Ind.  583 ;  Kuhn  v. 
Hunt,  2  Brev.  (S.  Car.)  164;  Tuleyt>.  Barton, 
79  Va,  387. 

The  Attorney  may  Specially  Guarantee  the 

collection  of  claims,  and  such  guaranty,  if 
supported  by  consideration,  is  valfd.  Gregory 
v.  Gleed,  33  Vt.  405;  Morrill  v.  Graham,  27 
Tex.  646. 

3.  Unauthorized  Compromise  of  Client's  Claims. 

— Houx  v.  Russell,  10  Mo.  246;  Coopwood  v. 
Baldwin,  25  Miss.  129.  See  supra,  this  title, 
General  Authority  of  Attorneys — To  Com- 
promise Client's  Rights. 

An  attorney,  who  had  a  note  for  collection 
and  received  payment  in  slaves,  may  be  sued 
on  a  parol  promise  to  pay  his  principal ;  it  is 
not  a  promise  to  answer  the  debt  or  default  of 
another  within  the  statute  of  frauds.  And 
an  action  for  money  had  and  received  may  be 
maintained  in  such  case  if  the  principal  elects 
to  consider  it  a  payment.  Cameron  v.  Clarke, 
11  Ala.  259.  See  also  McKenzie  v.  Jackson,  4 
Ala.  230;  Stewart  v.  Conner,  9  Ala.  803; 
Houston  v.  Frazier,  8  Ala.  81. 

In  Beardsley  v.  Root,  11  Johns.  (N.  Y.) 
465,  6  Am.  Dec.  386,  an  attorney  issued  exe- 
cution on  a  judgment  recovered  by  him  for 
his  client,  and  became  himself  the  purchaser 
of  the  land  sold  under  the  execution,  paying 
for  it  with  his  client's  judgment.  In  an  ac- 
tion against  him  by  his  client  for  money  had 
and  received,  it  was  held  that  a  recovery 
might  be  had.  See  also  dimming  v.  Hack- 
ley,  8  Johns.  (N.  Y.)  206. 

Suit  in  Equity  to  Compel  Payment. — A.S  t£ 
when  a  suit  in  equity  will  lie  to  compel  pay- 
ment by  an  attorney,  see  Crothers  -•.  Lee,  29 
Ala.  337;  Perrine  v.  Carlisle,  19  Ala.  690; 
Kirkman  v.  Vanlier,  7  Ala.  224;  Paulding  v. 
Lee,  20  Ala.  768. 

4.  Liable  as  Trustee  for  Preservation  of  Money 
Collected. — Naltner  v.  Dolan,  10S  Ind.  500,  58 
Am.  Rep.  61.    See  also,  supporting  the  same 

394  Volume  III. 


Liability  of  Attorney 


A  TTORNEY  AND  CLIENT. 


to  Client. 


Special  statutes  in  Many  of  the  states  exist  requiring  attorneys  to  pay  over  money 
collected  for  their  clients,  under  heavy  penalties  for  failure  to  do  so.1 

Where  an  Attorney  Collects  Claim  through  Another  Attorney. — Where  an  attorney, 
empowered  to  collect  a  claim,  employs  another  attorney  to  collect  it,  and  the 
latter  attorney  collects  the  amount  due  upon  it  but  fails  to  pay  it  over,  it  has 
been  held  that  there  is  no  right  of  action  in  the  client  against  the  attorney  so 
retaining  the  money,  for  lack  of  privity.2 

b.  When  Chargeable  with  Interest.— As  a  rule,  an  attorney  is 
chargeable  with  interest  on  money  from  a  reasonable  time  after  it  has  come 
into  his  hands  until  it  is  paid  over  to  his  client,3  but  only  after  his  client,  orthe 
party  entitled  to  receive  it,  has  made  proper  demand  on  him  for  it.4  Where 


rule,  Robinson  v.  Ward,  2  C.  &  P.  59,  12  E. 
C.  L.  28,  R.  &  M.  274,  21  E.  C.  L.  438;  Gil- 
bert v.  Welsch,  75  Ind.  557. 

In  a  Virginia  case,  an  attorney,  having  col- 
lected a  claim,  deducted  his  fees  and  deposited 
the  balance  in  a  bank,  which  was  then  solvent 
and  in  good  standing,  to  the  credit,  not  of  his 
private  account,  but  of  an  account  called  the 
collection  account,  to  the  credit  of  which  he 
was  in  the  habit  of  depositing  all  moneys  col- 
lected for  clients.  The  name  of  the  client,  for 
whose  benefit  the  deposit  was  made,  was 'en- 
tered in  the  bank  book  opposite  the  entry  of 
the  deposit.  The  client  neglected  to  call  for 
his  money  for  some  years,  and  until  after  the 
bank  had  become  insolvent.  It  was  held  that 
the  attorney  was  not  liable  for  the  money  so 
deposited  and  lost.  Pidgeon  v.  Williams,  21 
Gratt.  (Va.)  251. 

Cannot  Pay  Over  in  Depreciated  Funds. — As  to 
payment  over  in  depreciated  funds,  see  Botts 
v.  Crenshaw,  Chase's  Dec.  (U.  S.)  224;  Van 
Vacter  v.  Brewster,  1  Smed.  &  M.  (Miss.)  400 ; 
Pidgeon  v.  Williams,  21  Gratt.  (Va.)  251. 

1.  Statutory  Penalties  for  Failure  to  Pay  Over. 
— Under  the  Georgia  statute,  an  attorney's 
"honest  belief"  that  money  collected  was  his 
individual  money  will  not  protect  him  from 
the  twenty  per  cent,  interest  chargeable  under 
the  statute  against  an  attorney  who  fails  to 
pay  over,  if,  in  law  and  fact,  it  belonged  to  a 
client.  Mere  "  honest  belief  "  is  not  "good 
cause "  for  not  paying  over.  Hawkins  v. 
Smith,  56  Ga.  571.  See  also  infra,  this  title, 
Summary  Jurisdictio7i  over  Attorneys. 

2.  Where  Attorney  Retained  to  Collect  Employs 
Another  Attorney. — See  the  title  Agency,  vol. 
I,  p.  983.  This  is  the  view  taken  in  Robbins 
v.  Fennell,  11  Q;.  B.  248,  63  E.  C.  L.248.  See 
also  Cobb  v.  Becke,  6  B.  930,  51  E.  C. 
L.  930. 

While  an  action  at  law  for  money  had  and 
received  will  not  lie,  by  reason  of  the  want  of 
privity  of  contract,  yet  it  has  been  held  that 
the  court  upon  motion  in  the  exercise  of  its 
jurisdiction  over  attorneys  will  compel  the 
attorney  collecting  and  retaining  the  money 
to  pay  it  over  to  the  client  of  the  original  at- 
torney. Ex  p.  Edwards,  7  B.  Div.  155; 
Robbins  v.  Heath,  11  B.  257,  note  b,  63  E. 
C.  L.  257,  note  b;  Hanley  v.  Cassan,  11  Jur. 
1088,  10  L.  T.  189. 

In  Ironton  Rolling  Mills  Co.  v.  Ross,  6 
Bush  (Ky.)  103,  it  was  held  that  the  client 
could  recover  from  an  attorney  to  whom  the 
original  attorney  had  intrusted  notes  for  col- 


lection, and  who  had  given  a  receipt  to  the 
original  attorney  in  which  he  covenanted, 
"which  I  am  to  collect  if  I  can,  and  account 
for  when  collected."  The  action  in  this  case 
was  held  to  be  founded  on  the  covenant  set 
forth  upon  which  the  client,  being  benefi- 
cially interested  therein,  was  entitled  to  bring 
an  action  in  his  own  name. 

It  has  been  held  that  where  the  attorney 
who  actually  collects  the  money  misappro- 
priates it,  the  original  attorney  who  intrusted 
him  with  the  collection  has  no  right  to  main- 
tain a  suit  for  its  recovery  without  showing 
that  he  has  a  beneficial  interest  in  the  result 
of  the  suit.  Herron  v.  Bullitt,  3  Sneed 
(Tenn.)  497;  Gunn  v.  Cantine,  10  Johns.  (N. 
Y.)  387. 

But  where  the  original  attorney  has  the 
legal  title  to  the  instrument  he  may  maintain 
suit.  Poor  v.  Guilford,  10  N.  Y.  273.  See 
generally  the  title  Agency,  vol.  1,  p.  1162. 

Where  money  -was  collected  on  a  judgment 
in  favor  of  several  joint  plaintiffs,  and  the  ap- 
plication to  require  the  attorney  to  pay  it 
over  was  in  the  name  of  two  only,  and  it  ap- 
peared from  the  petition  and  from  outside 
sources  that  all  the  plaintiffs  owned  an  inter- 
est, although  they  had  transferred  it  without 
consideration  and  for  the  special  purpose  of 
the  petitioners,  it  was  held  that  the  applica- 
tion should  be  denied.  Post  v.  Evarts  (Su- 
preme Ct.),  9  N.  Y.  Supp.  370. 

3.  Interest. — Ketcham  v.  Thorp,  91  111.  611; 
Chapman  r.  Burt,  77  111.  337.  Contra,  Rootes 
v.  Stone,  2  Leigh  (Va.)  650,  holding  that 
where  an  attorney  is  sued  for  negligence  in 
failing  to  collect  a  claim  he  is  liable  only  for 
the  principal  of  the  claim. 

Where  an  attorney  procures  a  fund  in  court 
to  be  paid  to  him  and  retains  it  pending  litiga- 
tion in  reference  to  it,  it  will  be  presumed 
that  he  used  the  money  while  in  his  posses- 
sion, and  he  will  be  held  accountable  for  in- 
terest. Smith  v.  Alexander,  87  Ala.  387.  See 
also  the  title  Agency,  vol.  1,  p.  1093. 

4.  Interest  Chargeable  Only  after  Demand. — 
Walpole  v.  Bishop,  31  Ind.  156;  Johnsons. 
Semple,  31  Iowa  49.  See  also  Edgell  v.  Day, 
L.  R.  i  ^C.  P.  80,  1  H.  &  R.  8,  12  Jur.  N.  S. 
27,  14  W.  R.  87. 

An  attorney  is  not  liable,  until  after  de- 
mand, for  interest  on  moneys  collected  by 
him,  nor  for  rents  and  profits  of  lands  bought 
in  by  him  in  his  own  name  in  the  collection 
of  his  client's  claim  and  with  which,  or  the 
value  of  which,  he  is  chargeable.  Johnson  v. 
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he  collects  it,  however,  and  uses  it  as  his  own,  or  where  other  facts  are  shown 
which  excuse  a  demand,  it  seems  that  he  is  chargeable  with  interest,  whether  a 
demand  has  been  made  or  not.1 

Where  Amount  Unliquidated. — If  the  amount  claimed  by  the  client  is  undetermined, 
or  is  in  the  nature  of  unliquidated  damages,  the  attorney  is  chargeable  with 
interest  only  from  the  time  of  the  institution  of  proceedings  against  him.2 

c.  Client  must  Prove  Demand. — In  order  for  a  client  to  maintain  any 
proceeding  against  his  attorney  to  compel  the  payment  of  money  collected  by 
the  latter  and  not  paid  over,  the  client  must  allege  and  prove  a  demand  by  him 
and  a  refusal  by  the  attorney,  or  special  circumstances  excusing  a  demand.3 

6.  For  Unauthorized  Acts. — An  attorney  being  without  authority  to  take 
certain  steps  in  regard  to  his  client's  matters,4  he  is  liable  personally  for  any 
injury  suffered  by  his  client  in  consequence  of  his  improperly  assuming  to  act 
where  he  has  no  authority.5  Thus  where  he  enters  satisfaction  of  a  judgment 
without  full  payment  thereof  he  must  answer  to  his  client  for  the  unpaid  balance.6 

Damage  must  be  Shown. — But  in  these,  as  in  other  cases,  the  client  must  show 
that  he  has  suffered  actual  damage  in  consequence  of  the  unauthorized  acts  of 
his  attorney.7 


Semple,  31  Iowa  49.    See  also  infra,  this  sec- 
tion, Client  must  Prove  Demand. 

1.  When  Demand  Dispensed  with. — Mansfield 
v.  Wilkerson,  26  Iowa  482. 

"  It  was  the  duty  of  the  attorney  at  once  to 
notify  his  client  that  he  had  made  the  collec- 
tion, and,  having  failed  to  do  this,  he  cannot 
escape  the  payment  of  interest  when  he  re- 
tains the  money,  or  converts  it  to  his  own  use, 
or  fails  to  settle  with  his  client  in  a  reason- 
able time."  Chapman  v.  Burt,  77  111.  343. 
See  also  Denton  v.  Embury,  10  Ark.  228. 

2.  Interest  on  Unliquidated  Amount. — McMa- 
hon  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  469; 
Matter  of  Wolf,  51  Hun  (N.  Y.)  415;  Kane  v. 
Smith,  12  Johns.  (N.  Y.)  156.  Corn-pare  Van 
Rensselaer  v.  Jewett,  2  N.  Y.  135,  51  Am.  Dec. 
275- 

Where  Amount  of  Demand  may  be  Ascertained 
by  Computation. — In  McMahon  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  469,  the  court  observed  : 
"The  old  common-law  rule,which  required  that 
a  demand  should  be  liquidated  or  its  amount 
in  some  way  ascertained  before  interest  could 
be  allowed,  has  been  modified  by  general  con- 
sent so  far  as  to  hold  that  if  the  amount  is 
capable  of  being  ascertained  by  mere  compu- 
tation, then  it  shall  carry  interest;  and  this 
court,  in  the  case  of  Vati  Rensselaer  v.  Jewett, 
2  N.  Y.  135,  51  Am.  Dec.  275,  went  a  step 
further,  and  allowed  interest  upon  an  unliqui- 
dated demand,  the  amount  of  which  could  be 
ascertained  by  computation,  together  with  a 
reference  to  well-established  market  values, 
because  such  values  in  many  cases  are  so 
nearly  certain  that  it  would  be  possible  for 
the  debtor  to  obtain  some  proximate  knowl- 
edge of  how  much  he  was  to  pay.  That  case, 
I  think,  went  as  far  as  it  is  reasonable  and 
proper  to  go  in  that  direction." 

3.  Necessity  of  Demand. — Mardis  v.  Shackle- 
ford,  4  Ala.  493  ;  Cummins  v.  McLain,  2  Ark. 
412 ;  Walpole  v.  Bishop,  31  Ind.  156 ;  Black  v. 
Hersch,  18  Ind.  342,  81  Am.  Dec.  362;  John- 
son v.  Semple,  31  Iowa  49;  Beardslee  v.  Boyd, 
37  Mo.  180;  Fletcher  v.  Cummings,  33  Neb. 
793;  Walradtw.  Maynard,  3  Barb.  (N.  Y.)  584. 
See  also,  for  a  full  discussion  of  this  subject  in 
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relation  to  agents  generally,  the  title  Agency, 
vol.  1,  p.  1091. 

Waiver  of  Demand. — There  may  be  a  waiver 
of  demand,  as  where  the  attorney  denies  his 
liability,  and  sets  up  a  claim  against  his  client 
exceeding  the  amount  collected.  Walradt  v. 
Maynard,  3  Barb.  (N.  Y.)  584.  See  also 
Miles  v.  Boyden,  3  Pick.  (Mass.)  213. 

If  the  defendant  denies  the  right  of  the  plain- 
tiff and  the  relation  upon  which  the  action  is 
founded,  thus  showing  that  a  demand,  if  made, 
would  have  been  unavailing,  the  absence  of 
a  demand  is  not  material,  since  the  law  does 
not  require  a  useless  act  to  be  performed. 
Cox  v.  Delmas,  99  Cal.  104.  See  also  the 
title  Agency,  vol.  1,  p.  1092. 

An  Attorney  Is  Liable  as  Garnishee  of  his 
principal  after  the  money  is  collected,  though 
it  has  not  been  demanded.  Staples  v.  Staples, 
4  Me.  533. 

4.  See  supra,  this  title,  General  Authority 
of  Attorneys. 

6.  Attorney  Liable  for  Loss  from  Unauthorized 
Acts. — Chatfield  v.  Simonson,  92  N.  Y.  209 
(executing  a  lease  without  authority).  See 
also  Post  v.  Charlesworth,  66  Hun  (N.  Y.) 
256  (liable  for  costs  for  unauthorized  appear- 
ance). 

Unauthorized  Dismissal. — When  an  attorney 
takes  the  responsibility  of  dismissing  a  suit  on 
receiving  inpayment  claims  on  other  parties, 
he  renders  himself  liable  for  the  amount  of 
the  claim  on  which  the  action  dismissed  was 
founded,  unless  he  proves  that  a  judgment  on 
that  claim  would  have  been  of  no  value.  Coop- 
wood  v.  Baldwin,  25  Miss.  129.  See  also  Fitch 
v.  Scott,  3  How.  (Miss.)  319,  34  Am.  Dec.  S6. 
But  in  such  cases  his  remedv  is  by  an  action 
at  law  or  suit  in  equity ;  he  cannot  invoke  the 
summary  proceeding  allowed  for  compelling 
attorneys  to  pay  over  money  collected  by 
them.  "Lombard  v.  Whiting,  Walk.  (Miss.) 
229;  Banks  v.  Cage,  1  How.  (Miss.)  293. 

6.  People  v.  Cole,  84  111.  327. 

7.  Actual  Damage. — In  Phillips  v.  Rhodes,  2 
Colo.  App.  70,  the  attorney  secured  for  his 
client,  a  minor,  a  compromise  settlement  of 
an  action  in  which  nothing  could  legally  have 
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7.  For  Acts  of  Substitutes  or  Partners. — As  an  attorney  has  in  general  no  au- 
thority to  employ  another  attorney  to  attend  to  the  matters  in  which  he  has 
been  retained,1  it  follows  that  if  he  does  intrust  to  another  the  performance  or 
prosecution  of  matters  intrusted  to  him  he  becomes  liable  to  his  client  for  any 
negligence  or  wrongdoing  on  the  part  of  the  substitute  employed  by  him.2 

Partnerships. — Payment  to  one  member  of  a  firm  of  attorneys,  in  the  course 
of  the  management  or  settlement  of  the  affairs  of  a  client  of  the  firm,  is 
binding  upon  the  firm,  and  consequently  each  member  is  bound  to  make  good 
any  loss  occasioned  by  the  negligence  or  dishonesty  of  his  partner  by  whom 
the  money  was  received,  or  into  whose  hands  it  passed.3 

Two  Attorneys  Retained — Discretion  as  to  Division  of  Duties  between  Them. — Where  two 
or  more  attorneys  are  engaged  at  one  time  by  a  client  to  attend  a  certain 
litigation,  the  contract  does  not  require  that  all  of  them  should  be  present  at 
every  trial  and  participate  therein,  where,  on  consultation,  they  agree  that  the 


been  recovered  for  her;  the  settlement  was 
made  after  proper  negotiations  and  full  consul- 
tation with  the  client's  father.  The  court  held 
that  although  the  attorney  had  strictly  no 
right  to  compromise  the  action,  there  was  no 
liability  on  his  part,  the  compromise  being 
clearly  beneficial. 

1.  See  supra,  this  title,  General  Authority  of 
Attorneys — To  Employ  Associate  Counsel  or 
Assistants ;  also  the  title  Agency,  vol.  I,  pp. 
978,  982-984. 

2.  Mardis  v.  Shackleford,  4  Ala.  493;  Cum- 
mins v.  McLain,  2  Ark.  402 ;  Goodman  v. 
Walker,  30  Ala.  492,  68  Am.  Dec.  134;  Walker 
v.  Stevens,  79  111.  193.  See  also  the  refer- 
ences in  the  last  note,  supra. 

Where  an  attorney,  employed  without  the 
client's  authority,  collects  a  claim  and  fails  to 
pay  it  over,  the  fact  that  his  failure  is  wilful 
■does  not  alter  the  liability  of  the  attorney  em- 
ployed by  the  client.  Pollard  v.  Rowland,  2 
Blackf.  (Ind.)  22. 

3.  Liability  of  Partners. — Dundonald  v.  Mas- 
terman,  L.  R.  7  Eq.  504,  38  L.  J.  Ch.  350,  17 
W.  R.  548;  Cummins  v.  Heald,  24  Kan.  600, 
36  Am.  Rep.  264.  See  also  Richardson  v. 
Richardson,  100  Mich.  364;  McFarland  v. 
Crary,  8  Cow.  (N.  Y.)  259;  Harman  v.  John- 
son, 2  El.  &  Bl.  61,  75  E.  C.  L.  61. 

Illustrations. — Where  one  member  of  a  firm 
furnishes  security  for  his  client's  attachment, 
and  receives  money  from  his  client  to  indem- 
nify the  surety,  he  acts  within  his  authority, 
and  the  other  members  of  the  firm  are  liable 
to  the  client  for  the  money  so  deposited, 
though  they  had  no  knowledge  of  the  fact 
and  though  the  partner  receiving  it  never 
accounted  for  it  as  a  firm  asset.  Fornes  v. 
Wright  (Iowa  1894),  59  N.  W.  Rep.  51. 

In  Wilkinson  v.  Griswold,  12  Smed.  &  M. 
(Miss.)  669,  two  attorneys  who  were  partners 
received  of  the  plaintiff  a  claim  for  collection, 
on  which  they  brought  suit  and  obtained 
judgment.  One  of  the  partners  then  retired 
from  practice,  and  the  other  took  another 
partner,  who  received  the  money  from  the 
sheriff,  but  never  paid  it  over.  The  retired 
partner  was  held  liable  for  the  appropriation 
of  the  money. 

In  Porter  v.  Vance,  14  Lea  (Tenn.)  630,  a 
note  was  placed  in  the  hands  of  V.  &  A.,  a 
law  firm,  for  collection.    A.,  to  whom  the 


note  was  handed,  was  administrator  of  an 
estate  to  which  the  owner  of  the  note  was  in- 
debted, and  the  parties  agreed  to  a  mutual 
set-off  in  payment  of  the  note,  V.  knowing 
nothing  of  the  transaction  or  of  the  receipt  of 
the  note  for  collection.  In  a  suit  by  the  estate 
against  V.,  A.  having  left  the  state,  it  was 
held  that  V.  was  liable  for  the  amount  of  the 
note,  but  having  been  guilty  of  no  personal 
delinquency,  it  was  held  that  he  was  not  liable 
for  the  statutory  penalty  of  twelve  and  a  half 
per  cent,  interest.  See  also  Gilchrist  v.  Brande, 
58  Wis.  184. 

Where  one  member  of  a  firm,  who  has  been 
individually  retained,  employs  his  partner  to 
collect  claims  belonging  to  his  individual 
client,  and  gives  them  to  the  entire  charge  of 
such  partner,  and  it  is  not  shown  that  the 
partner  was  incompetent  or  not  faithful  and 
diligent  in  enforcing  collection,  a  failure  to 
keep  a  memorandum  from  which  a  detailed 
statement  of  the  claims  could  be  given  is  not 
such  negligence  as  to  render  the  retained  part- 
ner liable  to  account  on  the  basis  of  a  wilful 
default,  that  is,  to  render  him  accountable  for 
all  such  claims  as  he  might  not  be  able  to 
show,  on  the  accounting,  could  not  have 
been  collected  by  the  exercise  of  ordinary 
diligence.  He  can  only  be  charged  with  the 
actual  amount  of  the  claim  collected  by  him 
or  his  partner.  Singer  v.  Steele,  24  111. 
App.  58. 

Fraudulent  Representation  by  Partner. — An 

attorney  is  responsible  for  the  fraudulent  rep- 
resentations of  his  partner,  made  as  to  the  in- 
vestment of  moneys  intrusted  to  the  firm. 
Blair  v.  Bromley,  16  L.  J.  Ch.  495. 

Money  must  have  been  Received  in  Course  of 
Finn  Business. — In  order  to  render  one  mem- 
ber of  a  firm  liable  for  the  misapplication 
of  money  intrusted  by  a  client  of  the  firm  to 
another  member,  it  must  appear  that  the 
money  was  received  by  such  other  partner  in 
the  ordinary  course  of  the  business  of  the  firm, 
to  be  devoted  to  a  specific  purpose  or  paid 
over  to  the  client.  Plumer  v.  Gregory,  43  L. 
J.  Ch.  616 ;  Harman  v.  Johnson,  2  El.  &  Bl.  61, 
75  E.  C.  L.  61,  3  C.  &  K.  272,  17  Jur.  1096. 
See  also  Sims  v.  Brutton,  5  Exch.  802,  20  L. 
J.  Exch.  41  ;  Chilton  v.  Cooke,  37  L.  T.  607; 
Hedley  v.  Bainbridge,  3  Q.B.  316,  43  E.  C. 
L.  752,  2  G.  &  D.  483. 
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presence  of  any  one  or  more  is  unnecessary.1 

Clerks. — An  attorney  having  a  clerk,  or  quasi-a.ssocidXe.  in  his  office,  is  bound 
by  the  latter's  acts  and  declarations  made  within  the  apparent  scope  of  his 
authority.2 

8.  Relationship  must  be  Shown  to  Exist. — In  all  cases,  in  order  to  recover  of 

an  attorney  on  the  ground  of  his  negligence  in  the  discharge  of  a  duty  owing 
to  his  client,  it  must  be  made  to  appear  affirmatively  that  the  relation  of 
attorney  and  client  existed  between  the  parties  in  respect  to  the  matter  in 
connection  with  which  the  alleged  negligence  occurred.  Thus  in  actions  for 
giving  improper  advice,  the  burden  is  on  the  plaintiff  to  show  that  the 
defendant  attorney  was  acting  as  attorney  for  him  in  respect  to  the  matter 
advised  about,  and  that  the  advice  was  given  by  him  as  attorney.3 

9.  Damage  must  be  Proven. — As  in  all  other  actions  for  negligence,  the  plaintiff 
must  allege  and  prove  damage,  resulting  as  a  proximate  consequence  of  the 
defendant's  negligence;  otherwise,  only  nominal  damages  are  recoverable.4 


1.  Phillips  v.  Edsall,  127  111  535.  In  this 
case  the  client,  as  he  had  a  right  to  do,  em- 
ployed additional  counsel  whom,  after  adverse 
verdict  and  an  unsuccessful  motion  for  a  new 
trial,  he  desired  to  prepare  the  bill  of  excep- 
tions, and  objected  to  the  attorneys  who  had 
participated  in  the  trial  having  anything  to 
do  with  it.  It  was  held  that  the  latter  were 
not  chargeable  with  negligence  in  not  pre- 
paring the  exceptions,  though  through  inad- 
vertence they  were  not  prepared. 

2.  Clerks. — Power  v.  Kent,  1  Cow.  (N.  Y.) 
211;  Birkbeck  v.  Stafford,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  285,  23  How.  Pr.  (N.  Y.)  236. 

During  an  attorney's  absence  the  clerk  rep- 
resents him  as  to  all  ordinary  business  of  the 
office,  and  if  the  clerk,  in  the  attorney's  ab- 
sence, receives  an  amended  plea,  etc.,  and 
agrees  to  waive  a  rule  for  such  amendment,  the 
agreement  will  bind  the  attorney.  Power  v. 
Kent,  1  Cow.  (N.  Y.)  211. 

An  attorney's  clerk,  however  extensive  his 
general  powers  may  be,  cannot  discontinue 
an  action  without  the  consent  of  his  principal. 
Irvine  v.  Spring,  7  Robt.  (N.  Y.)  293.  Nor 
can  such  a  clerk  bind  the  attorney's  client  by 
a  discharge,  without  satisfaction,  of  a  debt  due 
the  client.  Even  the  attorney  cannot  do  this. 
Carter  v.  Talcott,  10  Vt.  471. 

An  attorney,  who  had  retired  from  practice 
and  removed  from  his  former  residence,  ver- 
bally requested  another  attorney  to  take 
charge  of  his  papers,  and  settle  up  what  was 
unsettled.  The  latter  attorney  received  costs 
in  one  of  the  suits  and  a  stipulation  to  try  for 
him.  It  was  held  that  the  latter  attorney  must 
be  considered  as  having  had  authority  to 
receive  the  costs  and  stipulation  as  agent  of 
the  other.  Kingston  Bank  v.  Roosa,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  8. 

The  question,  in  all  such  cases  as  to  the  lia- 
bility of  a  firm  for  the  acts  of  a  clerk,  is,  what 
is  the  extent  of  authority  they  hold  him  out 
as  possessing.  Cornelius  v.  Harrison,  2  F.  & 
F.  758. 

3.  Fish  v.  Kelly,  17  C.  B.  N.  S.  194,  112  E. 
C.  L.  194;  Sawyer  v.  Goodwin,  1  Ch.  Div. 
351,  45  L.J.  Ch.  Div.  289;  Dartnall  v.  How- 
ard, 6  D.  &  R.  438,  4  B.  &  C.  345,  10  E.  C.  L. 
351;  Robertson  v.  Chapman,  152  U.  S.  673; 
National  Sav.  Bank  v.  Ward,  100  U.  S.  195; 


Buckley  v.  Gray  (Cal.  1895),  42  Pac-  Rep.  900. 
See  Aldis  v.  Gardner,  1  C.  &  K.  564,  47  E. 
C.  L.  564;  Langdon  v.  Godfrey,  4  F.  &  F. 
445;  Cory  v.  Wirth,  21  Kan.  10;  Grayson  v. 
Wilkinson,  5  Smed.  &  M.  (Miss.)  268. 

Reason  for  the  Rule. — The  rule  of  the  text 
rests  on  the  accepted  principle  that  in  order 
to  render  any  party  liable  to  an  action  for 
negligence,  a  duty  must  be  shown  to  have 
been  owing  from  the  defendant  to  the  plain- 
tiff ;  the  gist  of  the  action  for  negligence  in 
every  case  is  the  violation  of  a  duty  owing  to 
the  plaintiff.  Kahl  <».  Love,  37  N.  J.  L.  5; 
Robertson  v.  Fleming,  4  Macq.  H.  L.  Cas.  167  ; 
National  Sav.  Bank  v.  Ward,  100  U.  S.  195. 

The  Relationship  is  Sufficiently  Shown  where 
it  appears  that  the  attorney  was  called  on  for 
legal  advice,  and,  in  response,  assumed  to  give 
a  professional  opinion,  and  the  fact  that  he 
attempted  to  act  for  another  party  in  the  same 
matter  does  not  alter  the  case.  Ryan  v.  Long, 
35  Minn.  394.  See  also  Donaldson  v.  Hal- 
dane,  7  CI.  &  F.  762. 

4.  Damage  must  be  Proved. — Westaway  v. 
Frost,  12  Jur.  698;  Pennington  v.  Yell,  11  Ark. 
212,  52  Am.  Dec.  262;  Hinckley  v.  Krug 
(Cal.  1893),  34  Pac-  Rep.  118;  Cox  v.  Sullivan, 
7  Ga.  144,  50  Am.  Dec.  386;  Batty  v.  Fout,  54 
Ind.  482  ;  Joy  v.  Morgan,  35  Minn.  184 ;  Arnold 
v.  Robertson,  3  Daly  (N.  Y.)  298;  Harter  v. 
Morris,  18  Ohio  St.  492;  Bruce  v.  Baxter,  7 
Lea  (Tenn.)  477;  Collier  v.  Pulliam,  13  Lea 
(Tenn.)  114;  Wilcox  v.  Plummer,  4  Pet.  (U. 
S.)  172;  Suydam  v.  Vance,  2  McLean  (U.  S.) 
99.    See  also  Phillips  v.  Edsall,  127  111.  535. 

Actual  Damages  Only  Recoverable. — In  no  case 
can  an  attorney  be  held  liable  for  more  than 
the  actual  damage  sustained  by  his  client,  ex- 
cept in  cases  of  wilful  or  deliberate  default. 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Cox  v.  Sullivan,  7  Ga.  144,  50  Am.  Dec. 
386;  Grayson  v.  Wilkinson,  5  Smed.  &  M. 
(Miss.)  268 ;  Derrickson  v.  Cady,  7  Pa.  St.  27  ; 
Johnson  v.  Monroe,  3  Hill  (S.  Car.)  8 ;  Crooker 
v.  Hutchinson,  2  D.  Chip.  (Vt.)  117. 

An  attorney  cannot  be  held  liable  for  his 
mistake  in  misdescribing  land  on  which  he 
was  employed  to  enforce  his  client's  lien,  if, 
notwithstanding,  it  does  not  appear  that  his 
client  has  sustained  damage.  Joy  t».  Morgan, 
35  Minn.  184. 
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10.  Defenses  to  Action  for  Negligence — a.  In  General — Where  Attorney  Charge.-, 
with  Negligence  in  Defending  Suit. — Where  the  negligence  charged  against  an  attorney 
is  his  failure  to  attend  to  the  defense  of  a  case  which  he  was  retained  to  con- 
duct, he  may  show  in  defense,  as  a  cause  for  his  failure,  that  the  client  neglected 
to  instruct  him  as  to  what  defense  could  be  made ;  and  such  a  defense,  if  made 
out,  will  relieve  him  from  all  liability.1 

Failure  to  File  Declaration. — And  where  the  alleged  negligence  consists  in  a 
failure  to  file  a  declaration,  it  is  a  complete  defense  to  the  attorney  that  he 
was  not  retained  in  the  cause  in  season  to  have  filed  it.2 

Cannot  Set  Up  Champerty. — An  attorney  sued  for  negligence  or  want  of  skill  can- 
not set  up  in  defense  of  the  action  the  fact  that  the  contract  between  him  and 
his  client  was  champertous.3 

b.  Statute  of  Limitations. — Actions  against  attorneys  for  negligence 
or  want  of  skill  are  embraced  in  the  general  statutes  limiting  the  time  within 
which  actions  on  contracts  or  for  a  breach  of  contract  are  to  be  brought ;  the 
action  in  such  cases  is,  except  in  special  instances,  for  a  breach  of  the  attor- 
ney's duty  to  use  reasonable  care,  skill,  and  diligence.4 

When  the  Statute  Begins  to  Run. — The  statute  begins  to  run  from  the  time 
the  cause  of  action  accrued,  and  not  from  the  time  of  the  damage  suffered  or 
from  the  time  when  the  client  first  became  aware  of  his  right  of  action,  unless 
it  can  be  shown  that  the  defendant  used  fraud  to  conceal  the  wrong  done 
until  the  right  of  action  for  it  had  been  barred  by  the  statute.5 


Negligence  as  Defense  to  Action  for  Fees — Loss 
must  be  Proved — In  an  action  by  an  attorney 
for  compensation,  where  the  client  defends  on 
the  ground  that  he  sustained  injury  by  reason 
of  the  attorney's  negligence,  it  is  not  error  to 
exclude  evidence  of  certain  negligence  where 
it  clearly  appears  that  such  negligence  re- 
sulted in  no  injury  to  the  client.  Hinckley  v. 
Krug  (Cal.  1893),  34  Pac.  Rep.  118. 

Burden  of  Proof  of  Damage. — If  an  attorney 
is  retained  and  suffers  a  judgment  to  go  by 
default,  he  is  liable  for  damages,  and  it  is  for 
him  to  show  that  the  party  has  suffered  no 
actual  damage.  It  is  not  for  the  plaintiff  to 
show  that  he  had  a  good  defense.  Godefroy 
v.  Jay,  7  Bing.  413,  20  E.  C.  L.  183;  Gray- 
son v.  Wilkinson,  5  Smed.  &  M.  (Miss.)  268. 
In  the  latter  case  it  was  held,  however,  that 
to  entitle  the  plaintiff  to  recover  from  the 
attorney  the  full  amount  of  the  judgment 
rendered  against  him  he  must  show  that  he 
has  sustained  damage  to  that  amount,  and  that 
he  informed  the  attorney  of  the  nature  of  his 
defense. 

But  in  an  action  for  negligence  in  making 
a  collection,  it  is  for  the  plaintiff  to  prove 
that  the  note  or  account  to  be  collected  was  a 
valid  subsisting  claim  when  turned  over  to 
the  attorney,  and  that  it  was  collectible. 
Collier  v.  Pulliam,  13  Lea  (Tenn.)  1 18.  In  this 
case  the  court  distinguished  the  case  of  Gode- 
froy v.  Jay,  7  Bing.  413,  20  E.  C.  L.  183,  and 
held  that  the  rule  there  laid  down  as  to  the 
burden  of  proof  would  not  apply  in  the  case  of 
'"nlure  to  collect  an  affirmative  claim.  It  was 
j.itimated  also  that  even  in  a  case  where  an 
attorney  was  negligent  in  defending  an  action 
the  plaintiff  would  be  entitled  to  nominal 
damages  only,  unless  he  should  show  that  he 
had  a  good  defense.  See  also  Bruce  v.  Baxter, 
7  Lea  (Tenn.)  477;  Harter  v.  Morris,  18  Ohio 
St.  492. 


1.  Client's  Failure  to  Instruct  as  to  Defense. — 

Benton  v.  Craig,  2  Mo.  198;  Salisbury  v. 
Gourgas,  10  Met.  (Mass.)  442.  See  also  the 
last  note  supra. 

In  a  suit  against  an  attorney  for  neglect  to 
defend  an  action,  his  declarations,  made  to 
the  court  when  the  action  was  called  for  trial, 
that  he  had  no  defense  to  make,  because  his 
client,  though  req'uested  to  instruct  him  in  a 
defense,  had  not  done  so,  were  admitted  in 
evidence,  and  the  jury  were  thereupon  told  by 
the  judge  that  these  declarations  were  not 
evidence  of  the  truth  of  the  facts  stated,  but 
were  admitted  to  show  the  circumstances 
which  occurred  at  the  time  of  the  alleged 
negligence.  It  was  held  that  the  declarations 
were  properly  admitted,  subject  to  the  limi- 
tations stated  by  the  judge.  Salisbury  v. 
Gourgas,  10  Met.  (Mass.)  442. 

In  order  to  charge  an  attorney  with  negli- 
gence in  not  setting  up  in  defense  facts  com- 
municated to  him  by  his  client,  there  must  be 
proof  of  the  existence  of  the  facts,  and  that 
they  were  susceptible  of  proof  at  the  trial  by 
the  exercise  of  due  diligence  on  the  part  of 
the  attorney.  Hastings  v.  Halleck,  13  Cal.  203. 

2.  Stephens  v.  White,  2  Wash.  (Va.)  203. 

3.  Goodman  v.  Walker,  30  Ala.  482,  68  Am. 
Dec.  134. 

4.  Statute  of  Limitations. — See  Bruce  v.  Bax- 
ter, 7  Lea  (Tenn.)  479  (six  years);  Smith  v. 
Owen,  7  Lea  (Tenn.)  53;  Hays  v.  Ewing,  70 
Cal.  127  (two  years)  ;  Cook  v.  Rives,  13  Smed, 
&  M.  (Miss.)  329,  53  Am.  Dec.  88;  Mardis  V. 
Shackleford,  4  Ala.  493;  Wilcox  v.  Plummer, 
4  Pet.  (U.S.)  172;  People  v.  Brotherson,  36 
Barb.  (N.  Y.)  662.  See  also  Hawkins  v. 
Walker,  4  Yerg.  (Tenn.)  188. 

5.  When  Statute  Begins  to  Run. — Smith  v. 
Fox,  6  Hare  386,  12  Jur.  130;  Derrickson  v. 
Cady,  7  Pa.  St.  27;  Smith  v.  Owen,  7  Lea 
(Tenn.)  53. 
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As  to  Matters  of  Account. — The  ordinary  relation  of  an  attorney  to  his  client  in 
matters  relating  to  accounts  is  not  of  such  a  fiduciary  character  as  to  be 
beyond  the  bar  of  the  statute  of  limitations.1  Where  an  unreasonable  length 
of  time  has  been  allowed  to  pass  without  objection  being  made,  the  courts 
will  refuse  to  open  settlements  of  accounts  unless  a  strong  showing  of  fraud 
or  misconduct  is  made.2 

Actions  on  Notes  or  Claims — Reasonable  Time  to  Bring  Suit  Allowed. — Where  the  action 
against  the  attorney  is  for  negligence  and  delay  in  bringing  suit  on  a  note  or 
claim  intrusted  to  him  for  collection,  the  cause  of  action  on  the  part  of  the 
client  against  his  attorney  does  not  arise  until  after  the  lapse  of  a  reasonable 
time  in  which  the  attorney  might  bring  suit  on  the  claim,  and  the  statute  does 
not  therefore  begin  to  run  in  favor  of  the  attorney  until  after  the  lapse  of 
such  time.3  What  is  such  reasonable  time  in  which  the  attorney  may  sue, 
must  of  course  be  determined  from  the  facts  of  each  particular  case.4 


In  the  case  of  Wilcox  v.  Plummer,  4  Pet. 
(U.  S.)  172,  which  was  an  action  against  an 
attorney  for  negligence,  the  plaintiff  had 
placed  in  the  hands  of  his  attorney,  P.,  a  note 
for  collection.  The  attorney  instituted  suit 
thereon  against  the  maker,  but  not  against  the 
indorser;  the  maker  proving  insolvent,  he 
then  sued  the  indorser,  but  owing  to  a  negli- 
gent misnomer  of  the  plaintiffs  a  judgment 
of  nonsuit  was  finally  rendered  in  this  latter 
suit.  Before  this  last  judgment  the  right  of 
action  against  the  indorser  became  barred  by 
the  statute  of  limitations.  Plaintiff's  declara- 
tion against  P.  contained  two  counts,  the  one 
laying  a  breach  of  P.'s  undertaking  as  an  attor- 
ney in  not  suing  the  indorser  at  all  until  the 
action  was  barred,  thus  treating  as  a  nullity 
the  suit  in  which  the  blunder  was  committed, 
and  the  other  laying  the  breach  in  P.'s  blun- 
der; both  counts  laying  the  cause  of  action  as 
of  November  22,  1822,  the  day  on  which  the 
suit  against  the  indorser  became  barred. 
The  court  held  that  on  the  first  count  in  the 
declaration,  the  cause  of  action  arose  at  the 
time  when  the  attorney  ought  to  have  sued 
the  indorser,  which  was  within  a  reasonable 
time  after  the  note  was  received  for  collection, 
or,  at  all  events,  at  the  failure  to  collect  the 
money  from  the  maker;  and  that  on  the  sec- 
ond count  his  cause  of  action  arose  at  the 
time  of  committing  the  blunder  in  issuing  the 
writ  in  the  names  of  the  wrong  plaintiffs. 

Immaterial  that  Plaintiff  did  Not  Discover  At- 
torney's Default. — The  principle  has  often  been 
decided  in  cases  of  this  character  that  the 
statute  begins  to  run  from  the  time  the  right 
to  sue  arose,  whether  the  plaintiff  was  then 
aware  of  his  right  or  not.  Battley  v.  Faulk- 
ner, 3  B.  &  Aid.  288,  5  E.  C.  L.  288;  Short  v. 
M'Carthy,  3  B.  &  Aid.  626,  5  E.  C.  L.  403; 
Howell  v.  Young,  5  B.  &  C.  259,  11  E.  C.  L. 
219;  Granger  v.  George,  5  B.  &  C.  149,  11  E. 
C.  L.  185  ;  Sheriff  of  Norwich  v.  Bradshaw,  1 
Cro.  Eliz.  53;  Rhines  v.  Evans,  66  Pa.  St.  195, 
5  Am.  Rep.  365. 

But  in  an  action  against  an  attorney  for  neg- 
ligence in  releasing  a  tract  and  omitting  to 
revive  a  judgment  to  preserve  the  lien  against 
same,  the  statute  of  limitations  begins  to  run 
from  the  time  that  the  client  knew  that  the 
attorney  had  released  the  tract  from  the  lien 
of  judgment.    Derrickson  v.  Cady,  7  Pa.  St. 


27.  See  also  McDowell  v.  Potter,  8  Pa.  St. 
189,  49  Am.  Dec.  503;  Voss  v.  Bachop,  5 
Kan.  67. 

Against  One  Representing  Himself  an  Attorney. 

— A  suit  to  enforce  the  liability  of  an  attorney 
upon  one  not  an  attorney,  who  agrees  in  writ- 
ing to  collect  a  claim,  upon  the  ground  that 
he  orally  represented  himself  to  be  an  attor- 
ney, is  not  upon  a  contract  partly  by  parol, 
and  is  not  barred  by  the  statute  of  limitations 
of  six  years.    Foulksw.  Falls,  91  Ind.  315. 

Action  to  Recover  Back  Fees  Paid. — A  right 
of  action  to  recover  back  money  paid  to  an 
attorney  in  advance,  for  serviees  to  be  ren- 
dered at  a  future  day,  accrues  from  the  time 
when  he  neglects  or  refuses  to  render  the 
service.    Benton  v.  Craig,  2  Mo.  198. 

1.  Accounts. — Watson  v.  Woodman,  24  W. 
R.  47;  Stafford  v.  Richardson,  15  Wend.  (N. 
Y.)  305.  See  also  Sims  v.  Brutton,  5  Exch.  802, 
20  L.  J.  Exch.  41  ;  Hickok  v.  Hickok,  13  Barb. 
(N.  Y.)  632. 

2.  Ex  p.  Shipden,  6  D.  &  R.  339,  16  E.  C. 
L.  261.  See  also  the  title  Accounts,  vol.  1, 
p.  463. 

3.  Reasonable  Time  for  Suit  on  Claims. — 

Rhines  v.  Evans,  66  Pa.  St.  194,  5  Am.  Rep. 
365;  Campbell  v.  Boggs,  48  Pa.  St.  524; 
Downey  v.  Garard,  24  Pa.  St.  52;  Morrison 
v.  Mullin,  34  Pa.  St.  17;  Barton  v.  Dickens, 
48  Pa.  St.  518. 

The  statute  begins  to  run,  not  from  the  date 
of  the  attorney's  written  receipt  for  the  note, 
but  from  a  reasonable  time  after  his  receiving 
it  in  which  he  might  have  brought  suit. 
Mardis  v.  Shackleford,  4  Ala.  493. 

4.  What  Is  a  Reasonable  Time. — In  Rhines 
Evans,  66  Pa.  St.  194,  5  Am.  Rep.  365,  Ag- 
new,  J.,  speaking  for  the  court,  said  :  "  What 
is  a  reasonable  time,  is  a  question  most  fre- 
quently dependent  on  circumstances,  and 
therefore  to  be  submitted  in  such  cases  to  the 
jury.  In  the  case  of  Livingston  v.  Cox,  6 
Pa.  St.  360,  a  suit  against  an  attorney  for 
neglect  of  duty,  six  months'  failure  to  com- 
mence a  suit  against  a  debtor  in  failing  cir- 
cumstances seems  to  have  been  held  an  un- 
reasonable time,  and  the  plaintiff  recovered. 
And  where  the  duty  is  immediate,  as  in  the 
collection  of  money,  the  right  of  action  ac- 
crues, and  the  statute  begins  to  run  from  the 
time  of  the  attorney's  receipt  of  the  money, 
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Action  for  Failing  to  Pay  Over  Money  Collected. — Where  the  action  is  against  the 
attorney  for  failing  to  pay  over  money  collected,  the  same  rule  applies ;  the 
statute  begins  to  run  from  the  time  the  attorney  became  bound  to  pay  it  over, 
even  though  the  client  was  never  aware  of  his  having  collected  it.1 

X.  Liability  of  Attorney  to  Third  Persons — 1.  In  General. — An  attorney 
is  personally  liable  to  a  third  party  who  sustains  an  injury  in  consequence  of 
his  wrongful  act  or  improper  exercise  of  authority  where  the  attorney  has  been 
guilty  of  fraud  or  collusion  or  of  a  malicious  or  tortious  act.2    He  is  liable 


even  though  he  gives  no  notice  of  its  collec- 
tion, the  law  deeming  it  gross  negligence  on 
the  part  of  the  creditor  to  neglect  to  make  in- 
quiry for  six  years,  unless  the  attorney  has 
been  guilty  of  concealment  or  of  some  act  to 
put  his  client  off  his  guard."  In  this  case  it 
was  held  that  as  a  matter  of  law,  suit  was 
barred  by  the  statute  of  limitations,  where 
an  attorney  had  had  a  note  in  his  hands  for 
collection  seventeen  months  over  and  above 
the  period  within  which  suit  might  be  brought 
under  the  statute.  See  also  Downey  v. 
Garard,  24  Pa.  St.  52;  McDowell  v.  Potter,  8 
Pa.  St.  189,  49  Am.  Dec.  503  (partially  over- 
ruled in  Rhines  v.  Evans,  66  Pa.  St.  192,  5 
Am.  Rep.  364).  Compare  Voss  v.  Bachop,  5 
Kan.  67. 

1.  Stafford  v.  Richardson,  15  Wend.  (N.  Y.) 
302.  See  also  Kinnev  v.  McClure,  1  Rand. 
<Va.)  287;  Cook  t-. 'Rives,  13  Smed.  &  M. 
(Miss.)  329,  53  Am.  Dec.  88  ;  also  the  first  note 
to  this  section,  supra. 

When  Summary  Proceeding  Barred. — The  sum- 
mary proceeding  authorized  by  statute  to  be 
had  against  an  attorney  for  failure  or  refusal 
to  pay  over  money  collected  cannot  be  had 
where  an  action  at  law  against  the  attorney  for 
the  same  matter  is  barred  by  the  statute  of 
limitations.  People  v.  Brotherson,  36  Barb. 
(N.  Y.)  662. 

Action  on  Covenant  In  Attorney's  Receipt. — 
An  attorney  for  a  corporation  placed  two  notes 
due  the  corporation  in  the  hands  of  R.,  an  at- 
torney, for  collection  as  shown  by  R.'s  receipt 
for  the  notes  :  "  Which  I  am  to  collect  if  I  can, 
and  account  for  when  collected."  In  an  action 
by  the  corporation  against  R.,  it  was  held 
that  such  an  action  was  not  in  the  nature  of 
assumpsit  for  money  had  and  received,  but  an 
action  on  the  covenants  of  the  receipt,  and 
hence  not  barred  by  the  statute  of  limitations 
applicable  to  assumpsits  for  money  had  and 
received.  Ironton  Rolling  Mills  Co.  v.  Ross, 
6  Bush  (Ky.)  103. 

Where  No  Demand  has  been  Made  by  the  client 
on  the  attorney  to  pay  over  money  collected, 
the  statute  will  begin  to  run  from  a  reasonable 
time  after  the  money  has  been  collected,  upon 
the  presumption  that  a  demand  has  been  made. 
Voss  -'.  Bachop,  5  Kan.  59. 

In  Stafford  v.  Richardson,  15  Wend.  (N.Y.) 
305,  the  court,  in  holding  that  an  action  against 
an  attorney  was  barred  after  six  years  from 
the  time  of  his  receiving  the  money  collected, 
said:  "It  is  said  that  in  Taylor?'.  Bates,  5 
Cow.  (N.  Y.)  376,  it  was  decided  that  an  at- 
torney is  not  liable  for  money  collected  until 
demand  made  or  directions  to  remit.  *  *  * 
What  was  there  said  was  correct  in  that  case 
and  in  all  similar  cases.    In  that  case,  however, 
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the  defendant  was  not  in  default  in  respect  to 
remittance;  he  had  informed  his  principal  of 
his  receipt  of  the  money  and  waited  for  direc- 
tions to  remit.  It  is  expressly  said  that  '  no 
laches  are  shown  on  thepart  of  the  defendant,or 
unwillingness  to  pay.'  *  *  *  Although,  there- 
fore, an  attorney  may  protect  himself  from  a 
suit  by  want  of  a  demand,  he  is  not,  for  that 
reason,  to  be  subject  all  his  lifetime  to  de- 
mands however  stale." 

2.  Attorney  Liable  to  Third  Party  for  Injury 
from  Wrongful  Act. — Barker  v.  Braham,  3 
Wils.  368;  Crook  v.  Wright,  1  R.  &  M.  278^, 
21  E.  C.  L.  438;  Newberry  v.  Lee,  3  Hill 
(N.  Y.)  525.  See  also  Deyo  v.  Van  Valken- 
burgh,  5  Hill  (N.  Y.)  242;  Sleight  v.  Leav- 
enworth, 5  Duer  (N.  Y.)  122;  Stockley  -'. 
Hornidge,  8  C.  &  P.  n,  34  E.  C.  L.  272; 
Green  v.  Elgie,  5  Q.  B.  99,  48  E.  C.  L.  99, 
D.  &  M.  199.  See  also  the  title  Advice  of 
Counsel,  vol.  1,  p.  896. 

Not  Liable  to  Third  Party  for  Mere  Negligence. 
—In  Buckley  v.  Gray  (Cal.  1895),  42  Pac. 
Rep.  900,  it  was  held  that  an  attorney,  who 
acted  with  such  negligence  and  ignorance  in 
drafting  and  superintending  the  execution  of 
a  will  that  the  intention  of  the  testator  failed, 
was  not  liable  to  the  person  who,  through  his 
negligence  and  ignorance,  was  deprived  of 
the  interest  in  the  testator's  estate  which  he 
would  have  received  had  the  attorney  proper- 
ly performed  his  duties.  In  delivering  the 
opinion  in  this  case,  the  court,  by  Van  Fleet, 
J.,  said:  "It  is  a  general  doctrine,  sustained 
by  an  overwhelming  weight  of  authority,  that 
an  attorney  is  liable  for  negligence  in  the 
conduct  of  his  professional  duties,  arising 
only  from  ignorance  or  want  of  care,  to  his 
client  alone,  that  is,  to  the  one  between 
whom  and  the  attorney  the  contract  of  em- 
ployment and  service  existed,  and  not  to 
third  parties.  The  exceptions  to  this  general 
rule,  if  they  may  be  in  strictness  deemed  such, 
are  where  the  attorney  has  been  guilty  of 
fraud  or  collusion,  or  of  a  malicious  or  tor- 
tious act.  *  *  *  This  case  comes  strictly  within 
the  general  doctrine  as  above  stated.  *  *  *  Al- 
though it  may  be  conceded  that  the  complaint 
discloses  an  instance  of  the  grossest  ignorance 
on  the  one  hand  or  unpardonable  carelessness 
on  the  other,  and  shows  very  grievous  injury 
to  plaintiff  as  a  result,  [it]  does  not,  within  the 
principles  above  announced,  make  a  case  en- 
titling the  plaintiff  to  maintain  the  action." 
See  also  supra,  this  title,  Liability  of  Attor- 
ney to  Client — Relationship  must  be  Shown  to 
Exist. 

Liability  of  Attorney  on  Bonds  Executed  or 
Prepared  by  Him. — An  attorney  is  liable  to  an 
officer  who  takes  an  indemnity  bond  executed 
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where  he  institutes  proceedings  without  authority  from  his  client,  or  where  he 
and  his  client  fraudulently  conspire  to  do  an  illegal  act,  or  where  he  acts 
dishonestly  with  some  sinister  view,  or  for  some  improper  purpose  of  his  own, 
which  the  law  considers  malicious.1 

Not  Liable  where  He  Acts  under  Client's  Direction.— An  attorney  is  not  liable  where, 
in  the  institution  or  conduct  of  any  suit  or  judicial  proceeding,  or  in  procuring 
the  issuance  of  process,  he  acts  merely  at  the  instance  of  his  client  and  under 
his  instructions.2    These  principles  are  applied  in  a  variety  of  cases,  thus  : 


by  him  for  several  plaintiffs,  where  the  bond 
proves  invalid  because  of  his  want  of  author- 
ity to  execute  it  for  the  plaintiffs.  Jones  v. 
Wolcott,  2  Allen  (Mass.)  251. 

In  Brand  v.  Craig,  84  Ga.  12,  an  attorney 
for  plaintiffs  in  attachment  was  held  not  to  be 
liable  to  certain  bondsmen,  because  when  ap- 
plied to  by  the  sheriff  to  write  the  bond  which 
he  should  take  to  release  the  property  under 
levy,  and  though  he  knew  that  the  sheriff  had 
agreed  with  the  sureties  therein  to  release  the 
property  upon  receiving  from  them  a  forth- 
coming bond  only,  he  wrote  out  a  replevy 
bond  which  they  signed  and  on  which  they 
were  afterwards  made  liable,  such  replevy 
bond  being  the  only  one  which  the  sheriff 
could  legally  receive,  and  there  being  no 
proof  of  fraud  or  collusion  on  the  part  of  the 
attorney. 

Attorney  Procuring  Stoppage  in  Transitu. — An 

attorney,  acting  fraudulently  and  with  the  in- 
tent to  defraud  a  third  party  by  securing  the 
stoppage  of  goods  in  transitu  to  prevent  their 
reaching  their  lawful  owner,  cannot  deny  his 
liability  for  the  loss  occasioned  by  his  wrong- 
ful act  under  his  privileges  as  an  attorney; 
nor  can  he  escape  liability  for  such  wilful 
wrongdoing  by  showing  that  he  acted  as 
agent  only.  Poole  v.  Houston,  etc.,  R.  Co., 
58  Tex.  134,  9  Am.  &  Eng.  R.  Cas.  197. 

1.  Attorney  Liable  when  Acting  without  Author- 
ity or  with  Fraud. — Farmer  v.  Crosby,  43  Minn. 
459;  Bicknell  v .  Dorion,  16  Pick.  (Mass.)  478 ;  ■ 
Anonymous,  1  Mod.  209. 

Illustrations.  —  Where  an  attorney,  by  his 
representations  and  promised  indorsement, 
induces  a  party  to  take  an  assignment  of  a 
debt  placed  in  his  hands  for  collection,  by 
way  of  payment  of  a  note  against  his  client, 
he  thereby  becomes  personally  responsible  to 
the  assignee  for  its  collection.  Hazelrigg  v. 
Brenton,  2  Duv.  (Ky.)  525. 

An  attorney  who,  without  special  authority, 
his  client  refusing  to  allow  him  his  commis- 
sions for  collections,  indorsed  as  attorney  a 
check  payable  to  his  client's  order,  given 
in  settlement  of  a  claim  which  the  attorney 
was  employed  to  collect,  rendered  himself 
liable  to  an  action  by  the  bank  which  paid 
the  amount  thereof  to  him,  and  which 
afterwards  refunded  the  amount  to  the  bank 
on  which  the  check  was  drawn.  Chatham 
Nat.  Bank  v.  Hochstadter,  11  Daly  (N.  Y.) 
343- 

An  attorney  of  one  party  to  an  action  re- 
ferred under  a  rule  of  court  is  liable  to  the 
other  party  for  conspiring  with  one  of  the  ar- 
bitrators to  obtain  an  unjust  award,  upon 
which  judgment  is  entered,  although  such 
judgment  remains  unreversed.    Hoosac  Tun- 
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nel  Dock,  etc.,  Co.  v.  O'Brien,  137  Mass.  424, 
50  Am.  Rep.  323. 

The  Mere  Fact  that  Attorneys  Prepare  the 
Papers  in  a  Transaction  which  results  in  a  fraud 
on  third  parties  does  not  render  them  respon- 
sible to  such  third  parties  in  the  absence  of 
further  showing.  Thus  in  the  case  of  Barnes 
v.  Addy,  L.  R.  9  Ch.  244,  43  L.  J.  Ch.  513, 
30  L.  T.  N.  S.  4,  a  solicitor,  acting  for  the 
sole  survivor  of  three  trustees,  prepared  by  his 
direction  a  deed  appointing  the  husband  of  the 
cestui  que  trust  sole  trustee  in  his  place,  and  an- 
other solicitor,  acting  for  the  cestui  que  trust 
and  her  husband,  read  and  approved  the  draft. 
The  deed  was  executed,  and  the  trust  fund 
transferred  to  the  husband  as  new  trustee ; 
he  sold  it  out,  and  never  replaced  it.  There 
being  no  ground  for  imputing  to  either  of  the 
solicitors  any  knowledge  or  suspicion  of  any 
improper  design  in  the  transaction,  it  was 
held  that  neither  of  them  was  liable  for  the 
loss  occasioned  by  the  breach  of  trust. 

2.  Not  Liable  where  He  Acts  under  Client's  Di- 
rections.— The  rule  applies  equally  whether 
the  process  is  an  execution  or  attachment 
against  the  property  or  the  person  of  the 
debtor.  Ford  v.  Williams,  13  N.  Y.  584,  67 
Am.  Dec.  83 ;  Dawson  v.  Buford,  70  Iowa  127  ; 
Farmer  v.  Crosby,  43  Minn.  459;  Hunt  v. 
Printup,  28  Ga.  297;  Campbell  v.  Brown,  2 
Woods  (U.  S.)  349. 

The  case  of  Ford  v.  Williams,  13  N.  Y.  5S4, 
67  Am.  Dec.  83,  was  an  action  against  an  at- 
torney for  complicity  in  the  illegal  levy  of  an 
execution.  The  court  said  :  "  In  general,  all 
who  aid  and  abet  the  commission  of  a  trespass 
are  liable  jointly  or  severally  at  the  election 
of  the  party  entitled  to  the  action.  But  where 
one  acts  only  in  the  execution  of  the  duties  of 
his  calling  or  profession,  and  does  not  go  be- 
yond it,  and  does  not  actually  participate  in 
the  trespass,  he  is  not  liable,  though  what  he 
does  may  aid  another  party  in  its  commis- 
sion." It  was  therefore  held  that  the  attor- 
ney was  not  liable,  he  having  merely  conveyed 
to  the  officer  his  client's  directions.  It  ap- 
peared in  this  case  further  that  the  attorney, 
pursuant  to  the  orders  of  the  plaintiff  in  the 
execution,  his  client,  executed  an  indemnity 
bond  to  secure  the  officer  levying  the  execu- 
tion;  the  authority  to  execute  the  bond  for 
his  client  was  by  parol,  and  the  bond,  being  an 
instrument  under  seal,  was  void.  The  court 
held  that  this  would  not  change  the  nonlia- 
bility of  the  attorney. 

In  a  subsequent  trial  of  the  same  case,  it  ap- 
pearing that  the  attorney  who  directed  the  issue 
of  the  execution  afterwards  refused  to  state 
whether  or  not  he  had  ordered  its  levy  upon 
certain  property  which  was  levied  on  by  order 
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Iowa  396 ;  Ford  v. 
67  Am.  Dec.  83,  24  N. 
(Supreme  Ct.),  4  N. 

Simonton,  12  Rich. 


Causing  illegal  Execution  to  issue. — An  attorney  who  causes  an  execution  to  issue 
illegally  against  property,  knowing,  or  having  reason  to  know,  of  its  illegality, 
is  liable  for  the  damages  resulting; 1  but  he  is  not  liable  for  damages  resulting 
from  the  issuance  or  levy  of  process  at  the  instance  of  his  client,  unless  he  is 
shown  to  have  acted  dishonestly  and  with  an  improper  purpose.2 

Kalicious  Prosecution. — An  attorney  who  begins  a  prosecution  with  knowledge 
that  it  is  groundless  and  without  cause  is  liable  for  malicious  prosecution 
as  if  he  himself  were  the  prosecutor  of  record.3  Where,  however,  he  institutes 
the  prosecution,  relying  in  good  faith  upon  the  statements  of  his  client  and 
without  any  personal  knowledge  that  it  is  groundless  or  malicious,  he  incurs  no 
liability.4 

Rice   v.  Melendy,  41 
Williams,  13  N.  Y.  577, 
Y.  359;  Baker  v.  Secor 
Y.  Supp.  303. 

In  the  case  of  Wigg  v, 
(S.  Car.)  583,  the  plaintiff  lodged  his  two 
slaves  in  the  workhouse,  and,  proceedings  be- 
ing about  to  be  instituted  to  determine  their 
right  to  freedom,  the  defendant,  as  attorney 
at  law,  wrote  to  the  master  of  the  workhouse 
that  the  plaintiff 's  authority  was  disputed,  and 
warned  him  not  to  deliver  the  slaves  to  the 
plaintiff.  The  court  held  that  the  plaintiff 
had  no  right  of  action  against  the  defendant  for 
the  loss  occasioned  by  the  subsequent  deten- 
tion of  the  slaves  by  the  master  of  the  work- 
house; that  an  action  would  not  lie  against 
an  attorney  for  acts  done  bona  fide  in  the  pros- 
ecution of  his  client's  rights;  to  sustain  such 
an  action,  it  must  be  shown  that  the  acts  of 
the  attorney  were  malicious  and  without  rea- 
sonable cause. 

An  attorney  is  not  liable  jointly  with  his 
client,  or  separately,  where  he  acts  in  the 
strict  line  of  his  duty,  and  goes  no  further. 
Sedley  v.  Sutherland,  3  Esp.  202;  Carrett  v. 
Smallpage,  9  East  330. 

3.  Malicious  Prosecution. — See  generally  the 
title  Malicious  Prosecution. 

"  When  an  attorney  submits  to  be  made 
the  instrument  of  prosecuting  and  imprison- 
ing a  party  against  whom  he  knows  his  client 
has  no  just  claim  or  cause  of  arrest,  and  that 
the  plaintiff  is  actuated  by  illegal  or  ma- 
licious motives,  he  is  morally  and  legally  just 
as  much  liable  as  if  he  were  prompted  by  his 
own  malice  against  the  injured  party."  Bur- 
nap  v.  Marsh,  13  111.  538,  quoted  as  the  correct 
rule  in  Peck  v.  Chouteau,  91  Mo.  151,  60  Am. 
Rep.  236. 

Two  Persons  of  Same  Name — Suing  or  Issuing 
Execution  against  Wrong  Individual. — An  at- 
torney employed  to  bring  a  suit  against  a  cer- 
tain party,  who  by  mistake  brings  it  against 
another  party  of  the  same  name  and  ob- 
tains judgment  and  execution  against  him,  or 
who,  having  sued  the  right  defendant,  issues 
execution  by  mistake  against  a  party  having 
the  same  name  as  the  defendant,  is  not  liable 
in  trespass,  the  wrong  being  purely  an  unin- 
tentional error  and  not  malicious.  Davies  v. 
Jenkins,  1  D.  &  L.  321,  11  M.  &  W.  745,  7 
Jur.  801.  See  also  Cooper  v.  Harding,  7 
B.  928,  53  E.  C.  L.  928,  9  Jur.  777;  Williams 
v.  Smith,  14  C.  B.  N.  S.  596,  108  E.  C.  L.  596. 

4.  Malicious  Prosecution — Attorney  may  Trust 
to  Client's  Statement  of  Facts. — In   Peck  v. 
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of  his  client,  but  took  the  responsibility  upon 
himself,  refused  to  name  his  principals,  and 
invited  suit  against  himself,  the  court  held 
that  he  would  be  estopped  to  deny  in  such 
suit  his  complicity  and  responsibility.  Ford 
v.  Williams,  24  N.  Y.  359. 

1.  Causing  Issue  of  Illegal  Execution. — Rowles 
v.  Senior,  8  B.  677,  55  E.  C.  L.  677,  10 
Jur.  354 ;  Codrington  v.  Lloyd,  8  Ad.  &  El.  449, 
35  E.  C.  L.  433,  3  N.  &  P.  442,  2  Jur.  593; 
Crozer  v.  Pilling,  6  D.  &  R.  129,  4B.  &  C. 
26,  10  E.  C.  L.  271 ;  Bates  v.  Pilling,  9  D.  & 
R.  44,6  B.  &  C.  38,  13  E.  C.  L.  104;  Childers 
v.  Wooler,  2  El.  &  EI.  287,  105  E.  C.  L.  287. 
See  also  the  title  Trespass. 

Instructions  of  Attorney  to  Officer  Protect 
Client. — It  has  been  held  that  the  instructions 
of  an  attorney  to  an  officer  will  bind  his  client 
and  protect  the  officer.  U.  S.  v.  Conklin,  1 
Wall.  (U.  S.)  644. 

When  Attorney  Liable  for  Illegal  Seizure  under 
Process  Prepared  by  Him. — An  attorney  is  not 
liable  for  any  illegal  seizure  that  may  be  made 
under  a  writ,  warrant,  or  other  process  which 
he  may  happen  to  prepare.  But  if,  in  addition 
to  preparing  a  distress  warrant,  he  sends  his 
clerk  to  assist  in  the  levy  of  it,  thus  becoming 
an  assistant  bailiff  with  the  landlord,  he  is 
liable  for  any  illegal  seizure  that  may  be  made 
by  his  assistant  under  the  warrant;  the  fact 
that  he  acted  as  attorney  is  no  defense  in  such 
a  case.  Hardy  v.  Keeler,  56  111.  152.  See  also 
Cook  v .  Hopper,  23  Mich.  511,  where  the  same 
principle  is  upheld. 

An  attorney  is  not  liable  civilly  for  direct- 
ing a  levy  on  property  if  he  acts  in  good  faith 
and  on  reasonable  cause.  Hunt  v.  Printup,  28 
Ga.  297. 

An  attorney  is  not  chargeable  with  the  tres- 
pass of  the  officer  who  has  charge  of  the  exe- 
cution. Seaton  v.  Cordray,  Wright  (Ohio) 
102.  See  Sowell  v.  Champion,  2  N.  &  P.  627, 
6  Ad.  &  El.  407,  33  E.  C.  L.  92,  where  it  was 
held  that  an  attorney  who  delivered  to  an  offi- 
cer a  writ  issuing  from  a  local  court,  indorsed 
with  directions  to  levy  signed  by  him,  was  not 
liable  with  the  officer  who  executed  it  without 
the  jurisdiction  of  the  court. 

Where  an  attorney  specially  advises  an  ille- 
gal seizure  of  property  under  an  attachment, 
and  assists  at  the  sale,  buying  in  a  part  of  the 
property  for  his  client,  he  is  liable  to  the  same 
extent  that  the  officer  is.  Peckinbaugh  v. 
Quillin,  12  Neb.  586.  See  Schalk  v.  Kings- 
ley,  42  N.  J.  L.  33. 

2.  Process  Issued  or  Levied  Acting  at  Instance 
of  Client. — Farmer  v.  Crosby,  43  Minn.  459; 


403 


Liability  of  Attorney  A  TTORNEY  AND  CLIENT. 


to  Third  Parties. 


False  imprisonment. — An  attorney  may  be  held  liable  for  false  imprisonment, 
where  he  procures  the  arrest  and  imprisonment  of  a  person  under  an  illegal 
process  or  without  cause.1  But  in  such  cases,  as  in  others,  there  is  no  liability 
Where  he  acts  merely  under  the  instructions  of  his  client.2 

Attorney  Appearing  without  Authority. — Any  party  who  sustains  an  injury  in  con- 
sequence of  an  attorney's  assuming  to  appear  and  act  for  him,  when  he  had  no 


Chouteau,  91  Mo.  151,  60  Am.  Rep.  236,  the 
court,  by  Black,  J.,  said:  "The  attorney  has 
a  right  to  advise  and  act  upon  such  in- 
formation as  the  client  reveals  to  him.  Noth- 
ing short  of  complete  knowledge  on  the  part 
of  the  attorney  that  the  action  is  groundless 
and  that  the  client  is  acting  solely  through 
illegal  or  malicious  motives  should  make  him 
liable  in  these  actions.  As  said  by  Mr.  Jus- 
tice Bradley,  in  Campbell  v.  Brown,  2  Woods 
(U.  S.)  350:  'If  attorneys  cannot  act  and  ad- 
vise freely  and  without  constant  fear  of  being 
harassed  by  suits  and  actions  at  law,  parties 
could  not  obtain  their  legal  rights.'  "  See 
also  Stockley  v.  Hornidge,  8  C.  &  P.  n,  34 
E.  C.  L.  272. 

In  Bicknell  v.  Dorion,  16  Pick.  (Mass.) 
490,  which  was  an  action  against  an  attorney 
for  malicious  prosecution,  Shaw,  C.  J.,  speak- 
ing for  the  court,  said:  "  In  order  therefore 
to  charge  an  attorney  upon  this  ground,  it 
must  not  only  appear  that  there  was  an  agree- 
ment to  bring  an  action  which  was  in  fact 
groundless,  and  which  the  attorney  supposed 
to  be  groundless,  but  that  it  was  agreed  to  bring 
an  action  understood  by  both  parties  to  be 
groundless  and  brought  as  such."  The  court 
further  said  :  "  But  we  think  in  general  it  is 
true  that  an  action  cannot  be  maintained 
against  an  attorney  on  the  ground  of  his  in- 
strumentality in  bringing  a  civil  action  against 
the  plaintiff,  unless  where  he  has  commenced 
such  suit  without  the  authority  of  the  party 
in  whose  name  he  sues,  or  unless  there  be  a 
conspiracy  to  bring  a  groundless  suit,  know- 
ing and  understanding  it  to  be  groundless 
and  without  any  intent  or  expectation  of 
maintaining  the  suit." 

1.  False  Imprisonment.— Burnap  v.  Marsh, 
13  111.  535.  See  also  the  titles  Arrest,  vol.  2, 
p.  903;  False  Imprisonment. 

Where  an  arrest  is  made  under  process 
which  is  afterwards  set  aside  for  irregular- 
ities, the  attorney  in  the  case  is  liable  in  tres- 
pass as  well  as  the  plaintiff  himself,  where  he 
(the  attorney)  issues  the  process,  and  if,  in  an 
action  of  trespass,  he  justifies  under  the  proc- 
ess, it  is  a  good  replication  that  the  process 
was  irregularly  sued  out,  and  was  afterwards 
set  aside  by  the  court  for  irregularity.  Cod- 
rington  v.  Lloyd,  8  Ad.  &  El. 449,  35  E.  C.L. 
433.  3  N.  &  P.  442,  2  Jur.  593. 

Where  a  defendant,  on  being  taken  in  exe- 
cution on  a  ca.  sa.,  tendered  the  amount  of 
the  debt  and  costs  to  the  plaintiff's  attorney 
and  requested  him  to  sign  his  discharge, 
which  the  latter  refused  to  do  until  he  should 
be  paid  an  independent  collateral  demand  for 
costs,  the  plaintiff  and  his  attorney  were  held 
liable  for  such  refusal  and  the  consequent  im- 
prisonment. Crozer  v.  Pilling,  6  D.  &  R. 
129,  4  B.  &  C.  26,  10  E.  C.  L.  271. 


If  an  attorney,  who  has  commenced  a  suit 
which  is  alleged  to  be  malicious,  knew  that 
there  was  no  cause  of  action,  and  dishonestly 
and  for  some  sinister  purpose,  or  improper 
object  of  his  own  which  the  law  presumes  to 
be  malicious,  causes  a  party  to  be  arrested  and 
imprisoned,  he  will  be  liable  therefor.  And  if 
he  becomes  the  instrument  for  prosecuting 
and  imprisoning  a  party  against  whom  he 
knows  his  client  has  no  just  claim  or  cause  of 
arrest,  and  knows  that  his  client  is  actuated  by 
illegal  or  malicious  motives,  he  is  legally  liable 
to  the  injured  party.  It  is  not  necessary  to 
show  a  conspiracy  between  attorney  and  client. 
An  attorney  may  so  act  under  his  general  em- 
ployment to  enforce  a  legal  claim  as  to  ren- 
der himself  alone  liable  for  a  malicious  prose- 
cution or  arrest.  Burnap  v.  Marsh,  13  111. 
535- 

An  attorney  enjoys  no  privilege  which  will 
protect  him  from  a  csuit  for  damages  where  he 
has  procured  or  advised  a  judicial  officer  to 
act  beyond  the  scope  of  his  jurisdiction.  Thus 
where  an  attorney  advised  a  single  justice  to 
send  to  jail  one  who  was  brought  before  him 
on  a  charge  of  felony,  whereas  such  power 
was  vested  by  the  statute  only  in  two 
justices  acting  together,  it  was  held  that  the 
attorney  was  liable  in  damages  to  the  ag- 
grieved party.  Revill  v.  Pettit,  3  Mete. 
(Ky.)  314. 

2.  Sedley  v.  Sutherland,  3  Esp.  202;  Ford 
v .  Williams,  13  N.  Y.  584,  67  Am.  Dec.  83. 
But  if  he  deliberately  directs  the  execution  of 
a  bad  warrant  he  is  liable  in  trespass.  Green 
v.  Elgie,  5Q.B.  99,  48  E.  C.  L.  99,  D.  &  M. 
199. 

False  Imprisonment — Attorney  Acting  within 
Scope  of  Duties. — Wheaton  v.  Whittemore,  49 
Mich.  348,  holding  that  a  civil  action  for 
damages  for  a  trespass  to  the  person  will  not 
lie  against  one  who  has  made  a  criminal  com- 
plaint or  against  his  attorney  in  a  case  where 
the  warrant  issued  thereon  is  sufficiently  regu- 
lar on  its  face  to  protect  the  officer  execut- 
ing it. 

An  attorney  procured  A.'s  commitment  for 
contempt  in  not  paying  certain  referee's  fees. 
A  court  of  competent  jurisdiction  adjudged 
A.  to  be  guilty  of  the  contempt  charged,  its 
determination  being  based  upon  an  erroneous 
construction  of  the  law.  The  order  of  com- 
mitment was  subsequently  reversed  by  the  ap- 
pellate court,  and  A.  sued  the  attorney  for 
false  imprisonment.  It  was  held  that  the  ac- 
tion could  not  be  maintained,  the  order,  though 
erroneous,  being  within  the  jurisdiction  of  the 
court  making  it,  and  that  the  attorney  was  not 
liable  because,  before  the  reversal,  he  had  op- 
posed a  motion  for  A.'s  discharge.  Fischer 
v.  Langbein,  103  N.  Y.  84,  13  Abb.  N.  Cas. 
(N.  Y.)  10. 
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authority  to  do  so,  may  hold  such  attorney  liable  for  the  injury  suffered.1 

2.  To  Refund  Excess  Collected  of  a  Defendant. — The  general  rule  that  the 
principal  alone  is  liable  for  money  paid  to  his  agent,  which  the  payor  has  a 
right  to  recall  but  which  he  fails  to  recall  until  after  it  has  been  paid  by  the 
agent  to  his  principal,  is  applicable  to  an  attorney.2 

Receiving  Payment  outside  Agency  and  through  His  Own  Wrong. — The  rule  is  otherwise 
where  the  attorney  receives  the  money  outside  of  his  agency  and  through  his 
own  wrong  ;  in  such  a  case  the  attorney  himself  is  liable  for  the  amount  so 
received,  even  though  he  may  have  paid  it  over  to  his  clients.3 

3.  For  Officers'  and  Witness  Fees — a.  The  General  Rule — Fees  of  officers. — 
In  the  absence  of  a  special  statute  on  the  subject,  the  attorney  of  record  can- 
not be  held  personally  responsible  to  clerks,  sheriffs,  or  other  officers  for  the 
latter's  fees  for  services  rendered  in  behalf  of  his  client  in  the  progress  of  the 
cause,  unless  there  is  proof  of  his  express  promise  to  pay  them,  or  of  some 
practice  or  course  of  dealing  between  him  and  the  clerk  from  which  such 
personal  promise  can  be  implied.4 


1.  Attorney  Appearing  without  Authority. — 

Smith  v.  Bowditch,  7  Pick.  (Mass.)  138; 
Munnikuvson  v.  Dorsett,  2  Har.  &  G.  (Md.) 
374;  Field  v.  Gibbs,  1  Pet.  (C.  C.)  155;  Coit 
v.  Sheldon,  1  Tyler  (Vt.)  304;  People  v. 
Bradt,  7  Johns.  (N.  Y.)  539.  See  also  supra, 
this  title,  General  Authority  of  Attorneys — 
To  Appear  and  Act  as  Counsel. 

2.  When  Payment  to  Client  of  Money  Collected 
Exonerates  Attorney. — See  the  title  Agency, 
vol.  1,  p.  1129  et  seq. 

Thus  where  an  attorney,  acting  as  such, 
without  fraud,  collects  money  and  pays  it 
over  to  his  client,  then,  although  the  party 
paying  such  money  shows  that  he  is  entitled 
to  have  part  of  it  refunded  to  him,  the  attor- 
ney will  not  be  personally  responsible  for  it, 
though  he  will  be  required,  in  order  to  ex- 
onerate himself,  to  prove  clearly  the  fact  of 
his  paying  it  over  to  his  client.  Wilmerdings 
v.  Fowler,  55  N.  Y.  641. 

3.  Where  Attorney  Receives  Overpayment. — 
Metcall  v.  Denson,  4  Baxt.  (Tenn.)  565.  In 
this  case  a  law  firm  was  overpaid  the  amount 
of  a  judgment  in  favor  of  their  client,  a  non- 
resident, the  overpayment  being  attributable 
to  their  failure  to  inform  the  judgment  debtor 
of  a  previous  payment  thereon  by  his  debtor, 
of  which  he  had  no  notice.  It  was  held  that 
the  transmission  of  the  overpayment  to  the 
client,  before  the  discovery  of  the  mistake, 
was  no  protection  to  the  firm  against  a  suit 
for  its  repayment  to  the  judgment  debtor. 

The  same  rule  is  upheld  in  Fowler  v.  Shear- 
er, 7  Mass.  23.  In  that  case  a  promissory 
note  having  been  intrusted  to  an  attorney  for 
collection,  he  received  a  partial  payment  of  it 
and  paid  it  over  to  his  client  without  indors- 
ing it  as  a  credit  on  the  note;  he  afterwards 
obtained  judgment  on  the  note  for  its  full  face 
value.  The  court  held  that  he  was  liable  to 
the  defendant  in  the  judgment  for  the  amount 
of  the  partial  payment. 

A  plaintiff's  attorney  is  liable  to  the  defend- 
ant, not  to  his  client,  for  an  excess  in  the  pay- 
ment of  an  execution  made  to  him.  See  Croft 
v .  Hicks,  26  Tex.  383. 

Payment  of  Costs  Not  Due — Rule  as  to  Mistake 
of  Law  Inapplicable. — In  a  qui  tarn  action  com- 
menced previous  to  the  statute  allowing  costs 


in  such  cases,  there  was  a  recovery  for  the 
plaintiff,  and  plaintiff's  attorney  had  his  bill  of 
costs  taxed,  the  payment  of  which  he  exacted 
of  the  defendant,  who  paid  it  without  execu- 
tion. The  court  held  that  inasmuch  as  costs 
were  not  recoverable  in  such  action  when  the 
action  was  commenced,  the  attorney  was 
bound  to  refund  the  costs  collected  by  him, 
although  nearly  four  years  had  elapsed  since 
the  payment  of  them  to  him,  and  although  the 
payment  was  voluntarily  made;  that  the  rule 
that  money  paid  under  a  mistake  of  law  could 
not  be  recovered  back  was  inapplicable  as 
between  an  attorney  and  his  client,  or  as  be- 
tween an  attorney  and  the  opposite  party, 
where  the  money  is  paid  for  professional  serv- 
ices under  a  regulation  by  statute.  Moulton 
v.  Bennett,  18  Wend.  (N.  Y.)  587. 

4.  Attorney  Not  Liable  for  Fees  of  Officers  at 
Common  Law. — Preston  v.  Preston,  1  Dougl. 
(Mich.)  292;  Crooker  v.  Hutchinson,  2  D. 
Chip.  (Vt.)  117;  Merriman  v.  Newman,  20 
W.  R.  369.  See  also  the  title  Costs,  5 
Encyc.  of  Pleading  and  Practice  153. 

A  Custom  of  the  Attorneys  of  a  County  to  Hold 
Themselves  Responsible  for  sheriffs'  fees  in 
cases  where  they  were  emploved  does  not 
subject  an  attorney  to  liability  therefor  in  the 
absence  of  an  express  agreement  or  of  proof 
that  the  attorneys  were  accustomed  to  pay 
for  such  services  regardless  of  the  responsi- 
bility of  their  clients.  The  fact  that  the  at- 
torney contracted  for  such  services  does  not 
render  him  liable,  since  he  made  the  employ- 
ment in  the  capacity  of  agent  for  his  client. 
Doughty  v.  Paige,  48  Iowa  483. 

Principle  of  Agency  Applicable — Authorities. 
— In  Judson  v.  Gray,  11  N.  Y.  408,  the  court, 
by  Selden,  J.,  said:  "  It  is  a  well-settled  rule 
of  the  common  law  that  where  one  person  con- 
tracts as  the  agent  of  another,  and  the  fact  of 
his  agency  is  known  to  the  person  with  whom 
he  contracts,  the  principal  alone,  and  not  the 
agent,  is  responsible.  This  rule  is  directly 
applicable  to  the  case  of  attorney  and  client, 
and  has  been  so  applied  whenever  the  question 
has  arisen,  except  in  the  state  of  New  Tork. 
It  was  thus  applied  in  England  in  the  cases  of 
Harton  v.  Jiukes,  1  M.  &  S.  709;  Robins  v. 
Bridge,  3  M.  &  W.  114;  Maybery  v.  Mans- 


405 


Volume  III. 


Liability  of  Attorney 


A  TTORNEY  AND  CLIENT. 


to  Third  Parties. 


Witness  Fees —  Stenographer's  Fees. — The  same  is  true  of  witness  fees,  even  where 
the  witnesses  were  summoned  in  behalf  of  the  attorney's  client ; 1  and  of  sten- 
ographer's fees  although  the  services  of  the  stenographer  may  have  been 
rendered  at  the  request  of  the  attorney.2 


field,  9Q.  B.  754,  58  E.  C.  L.  754 ;  in  Vermont 
in  the  cases  of  Sargeant  v.  Pettibone,  1  Aik. 
(Vt.)  355,  and  Wires  v.  Briggs,  5  Vt.  101,  26 
Am.  Dec.  284;  in  Maryland  in  the  case  of 
Maddox  v.  Cranch,  4  Har.  &  M.  (Md.)  343; 
in  Pennsylvania  in  Moore  v.  Porter,  13  S.  & 
R.  (Pa.)  100;  and  in  Michigan  in  Preston  v. 
Preston,  1  Dougl.  (Mich.)  292." 

In  Robins  v.  Bridge,  3  M.  &  W.  114,  Lord 
Abinger  observed  :  "  The  attorney  is  known 
merely  as  the  agent,  the  attorney  of  the  prin- 
cipal, and  is  directed  by  the  principal  himself. 
The  agent  acting  for  and  on  the  part  of  the 
principal  does  not  bind  himself,  unless  he 
offers  to  do  so  by  express  words." 

The  case  of  How  v.  Codman,  4  Me.  82, 
recognizes  that  the  rule  at  common  law  was 
that  an  attorney  was  not  liable  for  costs,  ex- 
cept as  a  specific  undertaking  by  him  to  pay 
them. 

There  is  no  relation  between  an  attorney 
employed  to  prosecute  a  cause  and  other 
officers  of  court,  whose  services  become  nec- 
essary in  the  course  of  it,  which  can  give  such 
officer  the  right  to  an  attachment  against  the 
attorney  to  compel  payment  of  his  fees ;  not 
even  where  the  attorney  has  collected  the 
fees  with  the  costs.  Lamoreux  v.  Morris,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  245. 

An  attorney  who  prays  and  prosecutes  an 
appeal  to  the  court  of  appeals  for  a  nonresi- 
dent defendant  who  has  no  property  in  the 
state,  without  causing  a  bond  for  costs  to  be 
executed,  is  not  liable  for  the  costs  of  the 
appellees.  The  liability  of  an  attorney  for 
costs  can  be  created  only  in  the  inferior  court 
by  directing  process  to  issue  in  an  action  in 
which  the  plaintiff  is  required  to  give  secu- 
rity for  costs,  but  has  failed  to  do  so;  and  the 
inferior  court  alone  has  exclusive  jurisdiction 
to  enforce  such  liability.  Chrismas  v.  Russell, 
2  Mete.  (Ky.)  112. 

In  England  it  has  been  held  that  a  bailiff 
may  recover  from  the  attorney  in  the  cause 
the  cost  of  executing  . a  writ  of  ca.  sa.,  although 
the  bailiff  was  not  specially  nominated  by  the 
attorney.  Brewer  v.  Jones,  10  Exch.  655,  I 
Jur.  N.  S.  240;  Langridge  v.  Lynch,  34  L.  T. 
N.  S.  695.  See  Walbank  v.  Quarterman,  3  C. 
B.  94,  54  E.  C.  L.  94. 

In  New  York  it  was  early  held  that  the  at- 
torney in  a  cause  was  liable  to  the  sheriff  for 
his  fees  in  executing  a  writ.  Adams  v.  Hop- 
kins, 5  Johns.  (N.  Y.)  252.  And  this  case, 
while  it  has  been  repeatedly  criticised  by  the 
courts,  has  been  uniformly  /olio-wed.  See 
Judson  v.  Gray,  11  N.  Y.  408;  Campbell  v. 
Cothran,  56  N.  Y.  279,  affirming  65  Barb.  (N. 
Y.)  534,  1  Thomp.  &  C.  (N.  Y.)  70;  Geib  v. 
Topping,  83  N.  Y.  46. 

The  rule  laid  down  in  Adams  v.  Hopkins, 
5  Johns.  (N.  Y.)  252,  being,  however,  in 
opposition  to  the  elementary  principles  of 
agency,  it  has  been  held  that  it  should  be 
strictly  limited  in  its  application  and  not  ex- 


tended to  analogous  cases,  unless  it  appears 
that  the  reasons  which  originally  led  to  its 
adoption  apply  with  all  their  force  to  the  new 
cases  proposed.    Judson  v.  Gray,  11  N.  Y. 

408. 

The  reason  of  the  rule  imposing  a  liability 
of  this  kind  on  attorneys  is  that  the  sheriff  or 
other  officer  is  bound  to  execute  writs  handed 
to  him,  it  not  being  discretionary  with  him 
whether  he  will  perform  such  duties,  with- 
out first  demanding  his  fees,  and  therefore 
every  reasonable  security  should  be  afforded 
for  his  compensation.  Adams  v.  Hopkins,  5 
Johns.  (N.  Y.)  252;  Judson  v.  Gray,  11  N.  Y. 
408. 

Since  referees  are  not  compelled  to  serve 
unless  disposed  to  do  so,  the  reason  of  the 
rule  does  not  apply  to  them,  and  it  has  been 
held  that  an  attorney  is  not  liable  for  referees' 
fees.  Judson  v.  Gray,  11  N.  Y.  408;  Howell 
v.  Kinney,  1  How.  Pr.  (N.  Y.  Supreme  Ct.) 
105;  Lamoreux  v.  Morris,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  245;  Geib  v.  Topping,  83  N. 
Y.  46. 

The  liability  of  attorneys  for  the  fees  of 
nonresident  plaintiffs  is  regulated  by  the  New 
York  Code  of  Civil  Procedure,  ^  3278.  See 
also  Wright  v.  Black,  2  Wend.  (N.  Y.)  258; 
Jones  v.  -  Savage,  6  Wend.  (N.  Y.)  660,  10 
Wend.  (N.  Y.)  621 ;  People  v.  Marsh,  3  Cow. 
(N.  Y.)  334;  Renwick  v.  New  Central  Coal 
Co.,  55  N.  Y.  Super.  Ct.  444;  Willmont  v. 
Meserole,  48  How.  Pr.  (N.  Y.  Super.  Ct.)  430. 

1.  For  Witness  Fees. — Sargeant  v.  Pettibone, 

1  Aik.  (Vt.)  355 ;  Crooker  v.  Hutchinson,  2 
D.  Chip.  (Vt.)  117;  Robins  v.  Bridge,  3  M. 
&  W.  114,  6  D.  P.  C.  140,  M.  &  H.  357;  Fen- 
dall  v.  Noakes,  3  Jur.  726,  7  Scott  647  (sup- 
plies furnished  witnesses  in  coffeehouse; 
attorney  not  liable  therefor) ;  Lee  v.  Everest, 

2  H.  &  N.  285.  See,  however,  Evans  v. 
Phillpotts,  9  C.  &  P.  270,  38  E.  C.  L.  115. 

Charges  and  Expenses  of  Expert  Witness. — 
An  attorney,  being  in  the  position  of  an  agent 
for  his  client,  is  not  liable  for  the  charges  or 
expenses  of  a  skilled  witness  retained  by  him 
in  pursuance  of  his  general  instructions  to 
make  surveys,  researches,  calculations,  or  ex- 
periments, with  a  view  to  examination  as  a 
witness  in  his  client's  cause.  The  client  in 
such  a  case  is  prima  facie  liable,  and  although 
it  is  competent  for  the  'attorney  to  make  him- 
self personally  responsible  for  their  charges, 
there  must  be  evidence  of  an  express  under- 
taking on  his  part  to  do  so,  and  the  mere  fact 
that  the  attorney  has  employed  the  witness  in 
such  a  way,  and  that  in  the  course  of  the  cause 
he  has  communicated  with  such  witness,  that 
being  in  the  course  of  bis  business  as  attorney, 
is  no  evidence  of  such  an  undertaking.  Lee 
v.  Everest,  2  H.  &  N.  285,  26  L.  J.  Exch.  334. 

2.  Stenographer's  Fees. — Bonynge  v.  Water- 
bury,  12  Hun  (N.  Y.)  534;  Sheridan  v.  Genet, 
12  Hun  (N.  Y.)  660.  See  the  title  Sten- 
ographers. 
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Liability  by  statutes  or  Rules  of  Practice. — In  some  jurisdictions,  however,  either  by 
statutory  provisions  or  rules  of  practice,  an  attorney  is  held  liable  for  all  costs 
incurred  on  behalf  of  his  client  for  the  fees  of  officers  or  witnesses.1 

Liability  Thereunder  That  of  Guarantor. — The  attorney  is  liable,  not  on  his  own 
account,  but  for  his  client;  his  liability  is  that  of  a  guarantor,2  the  guaranty 
arising  from  his  indorsement  of  the  original  writ  or  from  the  promise  implied 
upon  his  giving  direction  to  the  officer  to  perform  certain  acts  in  the  course  of 
the  cause.3 

Agreement  with  Client  to  Pay  Costs — Champerty. — It  seems  that  an  agreement  by  an 
attorney  with  his  client  to  pay  all  costs,  being  in  the  nature  of  a  champertous 
agreement,  is  invalid  as  between  the  parties,  and  not  enforceable  by  the  client.4 


1.  Special  Liability  of  Attorneys  for  Fees,  etc. 

— Georgia. — Carmichael  v.  Pendleton,  Dud- 
ley (Ga.)  173  (the  rule  is  otherwise  now  in 
Georgia) ;  Ross  v.  Harvey,  32  Ga.  388. 

Kentucky.  —  Respass  v.  Morton,  1  Hard. 
(Ky.)  234;  Chrismas  v.  Russell,  2  Mete.  ( Ky.) 
112. 

Maine. — How  v.  Codman,  4  Me.  82  ;  Booker 
V.  Stinchfield,  47  Me.  340;  Tilton  v.  Wright, 
74  Me.  214,  43  Am,  Rep.  578. 

Massachusetts. — Tarbell  v.  Dickinson,  3 
Cush.  (Mass.)  345. 

New  Hampshire. — Towle  v.  Hatch,  43  N. 
H.  270. 

South  Carolina.  —  Benson  v.  Whitfield,  4 
McCord  (S.  Car.)  149. 

See  also  the  title  Costs,  in  5  Encyc.  of 
Pleading  and  Practice  153. 

An  Attorney  Is  Personally  Liable  to  the  Pro- 
thonotary  for  Fees  in  suits  where  he  was  either 
the  plaintiff  or  the  plaintiff  in  interest,  as  also 
for  fees  received  by  him  as  attorney  or  client, 
due  to  the  prothonotary.  Tf  the  prothonotary 
has  performed  the  services  for  which  suit  is 
brought,  he  is  entitled  to  recover  although  he 
has  not  in  all  respects  literally  complied  with 
the  letter  of  the  law ;  the  remedy  of  the  de- 
fendant for  any  damages  sustained  through 
the  neglect  of  the  prothonotary  is  by  action. 
Cone  v.  Donaldson,  47  Pa.  St.  363. 

Nonresident  Plaintiffs. — In  some  instances, 
the  liability  is  confined  to  cases  in  which  the 
attorney's  client,  a  plaintiff,  was  a  nonresi- 
dent. See  Carmichael  v.  Pendleton,  Dudley 
(Ga.)  173;  Chrismas  v.  Russell,  2  Mete.  (Ky.) 
112;  Benson  v.  Whitfield,  4  McCord  (S.  Car.) 
149.  Compare  Miner  v.  Smith,  6  N.  H.  219. 
See  also  the  title  Costs,  5  Encyc.  of  Plead- 
ing and  Practice  155. 

In  the  case  of  Ross  v.  Harvey,  32  Ga.  388,  a 
railroad  company,  having  its  principal  office 
in  F.  county,  was  held  to  be  so  far  a  nonresi- 
dent of  W.  county  as  to  make  its  attorney  in 
the  latter  county  liable  for  costs  in  a  suit  be- 
gun there  in  favor  of  the  railroad  but  after- 
wards dismissed,  notwithstanding  it  appeared 
that  the  railroad  had  located  in  W.  county, 
that  one  director  and  several  stockholders 
lived  there,  and  that  since  the  suit  began  the 
company  had  agreed  to  consolidate  its  stock 
and  interests  with  another  company  whose 
principal  office  was  in  W.  county. 

2.  Tarbell  v.  Dickinson,  3  Cush.  (Mass.)  350. 
An  attorney  who   employs  an  officer  to 

serve  a  writ,  and  gives  him  directions  there- 
for, renders  himself  responsible  for  the  of- 


ficer's fees  for  such  service,  and  also  for  all 
disbursements  made  and  liabilities  incurred 
by  the  officer  in  the  ordinary  course  of  the 
business  intrusted  to  him,  as,  for  instance,  for 
the  storage  of  property  attached ;  provided 
the  officer  give  the  attorney  reasonable  notice 
of  the  disbursements  and  liabilities  so  in- 
curred. But  the  statement  of  an  officer,  in  his 
return  of  the  writ,  that  he  has  attached  prop- 
erty thereon  is  not  evidence  from  which  the 
giving  of  such  notice  may  be  inferred.  Tar- 
bell v.  Dickinson,  3  Cush.  (Mass.)  345. 

3.  Strout  v.  Bradbury,  5  Me.  313.  See  also 
the  title  Costs,  5  Encyc.  of  Pleading  and 
Practice  154,  note  r. 

In  New  Hampshire  it  is  held  that  when 
writs  of  mesne  or  final  process  are  committed 
to  the  sheriff  for  service,  by  the  attorney  who 
sues  them  out,  a  promise  by  such  attorney  to 
pay  the  fees  will  ordinarily  be  implied,  unless 
repelled  by  the  proof  ;  but  it  is  otherwise  when 
the  writs  are  not  so  delivered  by  him  al- 
though he  may  have  indorsed  them.  Towle 
v.  Hatch,  43  N.  H.  270.  See  also  Miner  v. 
Smith,  6  N.  H.  219. 

In  Maine  an  attorney  at  law  is  liable  to  the 
officer  for  his  fees  ior  the  service  of  writs  de- 
livered by  him  to  such  officer,  likewise  to  the 
clerk  of  courts  for  his  fees  on  writs  delivered 
by  him  to  such  clerk  for  entry,  and  neither  the 
officer  nor  the  clerk  is  required  to  perform  the 
services  without  repayment  of  their  respec- 
tive fees.  Tilton  v.  Wright,  74  Me.  214,  43 
Am.  Rep.  578. 

4.  See  also  the  title  Champerty  and 
Maintenance. 

Agreement  by  Attorney  to  Pay  Costs. — See 
Low  v.  Hutchinson,  37  Me.  196  (doubtful 
whether  compensation  is  recoverable  in  such 
a  case).  Compare  Fogerty  v.  Jordan,  2 
Robt.  (N.  Y.)  319,  where  it  is  held  that  an 
agreement  by  an  attorney  to  commence  and 
carry  on  a  suit  for  his  client  and  "  to  furnish 
all  lawyer's  expenses  and  everything  else," 
was  not  a  vioiation  of  the  statute  prohibiting 
the  buying  of  demands  for  suit. 

In  Wildey  v.  Crane,  69  Mich.  17,  an  attor- 
ney brought  suit  for  a  plaintiff  for  a  contin- 
gent fee,  agreeing  to  pay  all  costs  in  case  of 
failure.  He  won  the  case  in  the  trial  court,  and 
it  could  then  have  been  settled  and  the  costs 
collected  from  the  defendant.  The  plaintiff, 
however,  refused  to  allow  the  case  to  be 
settled,  and  the  attorney  then  notified  him  that 
he  would  no  longer  be  liable  for  costs.  The 
case  was  appealed  and  lost.  In  a  suit  against 
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-  )M  GROUND  of  Indorsement  of  the  Writ.— It  has  been  seen  that 
an  attorney  may  become  surety  for  his  client,  unless  there  is  a  statute  pro- 
hibiting his  doing  so;1  he  may  therefore  become  liable  for  all  costs  of  the 
case  upon  his  special  undertaking  therefor,  as  is  the  practice  in  some  jurisdic- 
\ions,*  or  in  some  jurisdictions  by  merely  indorsing  the  original  writ.3 

c.  On  Ground  of  Misconduct  or  Negligence. — A  court  has  the  right 
to  punish  violations  of  decency  and  decorum  on  the  part  of  an  attorney  by  taxing 
him  with  the  costs  of  the  suit,  and  will  do  so  where  the  occasion  does  not  call 
for  the  severer  punishment  of  disbarment  or  of  imprisonment  for  contempt.4 

Impertinent  or  Scandalous  Matter  in  Pleadings. — An  attorney  who  inserts  in  the 
pleadings  impertinent  or  scandalous  matter  may  be  made  personally  liable  to 
the  adverse  party  for  the  costs  of  expunging  such  matter.5 

Ignorance  or  Carelessness. — The  attorney  may  also  be  held  personally  liable  for 
all  costs  arising  out  of  errors  committed  by  him  which  are  the  result  of 
ignorance  or  carelessness.6 

Attorney  Appearing  for  Himself. — Where  an  attorney,  in  the  prosecution  of  an 


the  attorney  for  the  costs,  it  was  held  that  he 
was  not  liable ;  that  evidence  that  the  case 
could  have  been  settled  and  the  costs  collected 
was  admissible. 

1.  See  supra,  this  title,  Privileges  and  Dis- 
abilities— As  Surety  for  Client. 

2.  It  is  a  common  practice  in  many  of  the 
states  for  attorneys  to  become  sureties  on  cost 
bonds  for  their  clients,  and  in  such  cases  their 
liability  is  in  no  respect  different  from  that  of 
a  surety  or  any  other  similar  bond.  See 
the  title  Bonds;  and  in  the  Encyc.  of 
Pleading  and  Practice  the  titles  Appeal 
Bonds,  vol.  i,  p.  1004,  and  Security  for 
Costs. 

3.  Indorsement  of  Original  Writ. — See  Talbot 
v.  Whiting,  10  Mass.  359;  Fairbanks  v.  Towns- 
end,  8  Mass.  450;  Chadwick  v.  Upton,  3  Pick. 
(Mass.)  442;  Chapman  v.  Phillips,  8  Pick. 
(Mass.)  25;  Ruggles  v.  Ives,  6  Mass.  494; 
Clark  v.  Paine,  11  Pick.  (Mass.)  69;  McGee 
v.  Barber,  14  Pick.  (Mass.)  212;  Davis  v. 
Mc Arthur,  3  Me.  28;  Harkness  v.  Farley,  11 
Me.  491 ;  Shillings  v.  Boyd,  10  Me.  43;  Phil- 
pot  v.  McArthur,  10  Me.  127;  Strout  v.  Brad- 
bury, 5  Me.  315. 

The  statutes  of  Maine  (Me.  Rev.  Stat.  1S83, 
p.  673,  §  6)  and  of  Massachusetts  (Mass.  Pub. 
Stat.  1882,  c.  161,  §  24)  provide  for  indorsement 
by  some  sufficient  person  who  is  an  inhabitant 
of  the  state ;  whereas  the  old  statutes  (Me.  Stat, 
of  1821,  c.  57,  §  8 ;  Mass.  Stat,  of  1784,  c.  25)  pro- 
vided for  indorsement  by  the  plaintiff,  his 
agent,  or  attorney.  Many  of  the  older  deci- 
sions are  therefore  more  or  less  obsolete. 

4.  Brown  v.  Brown,  4  Ind.  627,  58  Am.  Dec. 
641 ;  Loveland  v.  Jones,  4  Ind.  184. 

5.  Impertinent  or  Scandalous  Pleadings.  — 
Powell  v.  Kane,  5  Paige  (N.  Y.)  265,  2  Edw. 
Ch.  (N.  Y.)  450. 

"It  is  the  settled  law  of  the  court  that  the 
solicitor  who  draws  a  scandalous  or  imper- 
tinent pleading  or  proceeding,  and  the  counsel 
who  sanctions  it  with  his  name,  are  both  per- 
sonally liable  to  the  adverse  party  for  the  costs 
of  expunging  the  scandalous  or  impertinent 
matter.  And  as  a  general  rule,  also,  such 
costs  should  be  charged  upon  them  instead  of 
their  client,  in  the  first  instance,  although  the 
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client  is  also  liable  therefor."  Powell  v. 
Kane,  5  Paige  (N.  Y.)  266. 

An  attorney  who  signs  an  impertinent  plead- 
ing is  liable  for  the  costs,  though  he  may  have 
done  it  as  a  friend,  without  reward,  and  with- 
out reading  the  pleading.  Cushman  v.  Brown, 
6  Paige  (N.  Y.)  539. 

The  responsibility  for  the  insertion  of  irrel- 
evant and  scandalous  matter  in  the  pleadings 
rests  with  the  attorney  preparing  them,  and 
the  costs  of  a  motion  to  have  such  matter 
stricken  out  should  be  charged  toliim.  Mc- 
Vey  v.  Cantrell,  8  Hun  (N.  Y.)  522.  See 
People  v.  Murray,  23  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  53,  22  N.  Y.  Supp.  1051. 

6.  Attorney's  Ignorance  or  Carelessness. — 
Kane  v.  Van  Vranken,  5  Paige  (N.  Y.)62; 
Ex  p.  Robbins,  63  N.  Car.  309;  Respass  v. 
Morton,  Hard.  (Ky.)  234. 

Thus  where  an  attorney's  negligence  makes 
it  necessary  for  his  client  to  resort  to  a  chan- 
cery court  to  be  relieved  from  the  conse- 
quences of  the  former's  mistake,  the  attorney 
may  be  made  liable  for  the  extra  costs.  Res- 
pass  v.  Morton,  Ha'rd.  (Ky.)  234. 

Where  a  solicitor,  employed  by  one  of  sev- 
eral administrators,  files  a  bill  in  the  names  of 
all,  he  will  not  be  compelled  to  pay  the  costs 
although  the  name  of  a  coadministratrix  was 
inserted  without  her  consent.  Dare  v.  Allen, 
2  N.  J.  Eq.  288. 

Where,  before  the  hearing  of  a  motion  prop- 
erly noticed  by  the  plaintiff's  attorney,  the 
costs  are  taxed,  judgment  entered  and  paid, 
and  satisfaction  acknowledged,  and  the  attor- 
ney, although  directed  by  the  plaintiff  not  to 
proceed  with  the  motion,  fails  to  withdraw  it, 
the  court  may,  at  discretion,  impose  on  him 
personally  the  costs  of  opposing  the  motion. 
Jordan  v.  Shoe,  etc.,  Bank,  45  N.  Y.  Super. 
Ct.  423. 

When  an  attorney,  even  in  good  faith,  makes 
or  adopts  a  statement,  the  untruth  of  which 
he  ought  by  reasonable  diligence  to  have 
known,  and  a  wrongful  order  is  made  by  the 
court,  grounded  by  such  statement,  he  is 
liable  to  indemnify  all  who  suffer  from  the 
making  of  such  order.  /;/  re  Spencer,  39  L- 
J.  Ch.  841,  18  W.  R.  240,  21  L.  T.  808. 
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action  conducted  by  him,  for  himself,  and  in  his  own  behalf,  is  guilty  of  such 
misconduct  as  would  subject  him  to  the  payment  of  costs  and  to  imprisonment 
for  nonpayment  in  case  the  suit  were  being  conducted  by  him  for  a  third  person, 
he  is  not  exempt  from  the  liability  for  such  costs  merely  because  he  himself  is 
the  party  litigant,  but  is  held  to  the  same  degree  of  responsibility  in  the  one 
case  as  in  the  other.1 

4.  Criminal  Liability. — An  attorney  who  conspires  with  his  client  to  commit 
a  violation  of  the  law,  or  advises  and  directs  his  client  in  such  an  act,  is  equally 
guilty  with  him.2 

XI.  Change  of  Attorneys— 1.  Client's  Right  to  Change. — A  client  has  the 
unqualified  right  to  change  his  attorney  at  will,  whether  from  motives  of 
caprice  or  otherwise,  subject  to  the  exception  that  the  leave  of  court  which  is 
essential  to  give  effect  to  the  change  will  not  be  granted  until  the  discharged 
attorney  shall  have  been  paid  his  just  compensation  for  services  already 
rendered,  or  the  same  secured  to  him.3 

Vested  Interest  in  Cause  of  Action — Contingent  Fee. — The  attorney  acquires  no  vested 
interest  in  the  client's  cause  of  action  which  entitles  him  to  resist  his  own 
discharge,  even  when  it  is  without  cause,  except  where  the  contract  is  for 
a  contingent  fee,  payable  out  of  the  property  or  funds  to  be  secured  by 
the  suit ;  and  in  such  a  case  the  court,  before  allowing  the  discharge  of  the 
attorney,   will  require  proper  provision  to  be  made   for   the  attorney's 


1.  Matter  of  Kelly,  62  N.  Y.  198. 

2.  Criminal  Liability — Conspiracy. — By  the 

statutes  of  New  York  a  transfer  of  property 
made  by  a  debtor  for  the  purpose  of  withhold- 
ing it  from  the  satisfaction  of  the  lawful  de- 
mands of  his  creditors  is  prohibited;  and  the 
person  who  receives,  as  well  as  the  one  who 
transfers  the  title  for  the  promotion  of  such 
a  design,  is  guilty  of  a  misdemeanor.  No 
exception  to  this  rule  is  allowed  in  favor  of  a 
grantee  who  is  an  attorney,  by  reason  of  the 
circumstance  that  the  transaction  arose  out  of 
the  advice  sought  for  his  protection  by  an  em- 
barrassed or  insolvent  client.  No  attorney  or 
counsel  has  the  right,  in  the  discharge  of  pro- 
fessional duties,  to  involve  his  client  by  his 
advice  in  a  violation  of  the  laws  of  the  state ; 
and  he  becomes  implicated  in  the  client's 
guilt  when,  by  following  his  advice,  a  crime 
against  the  laws  of  the  state  is  committed. 
The  fact  that  he  acts  in  the  capacity  and  under 
the  privileges  of  counsel  does  not  exonerate 
him  from  the  well-founded  legal  principle 
which  renders  all  persons  who  advise  or  direct 
the  commission  of  crime  guilty  of  the  crime 
committed  by  compliance  with  the  advice  or 
in  conformity  with  the  direction  which  may 
be  given.  Goodenough  v.  Spencer,  46  How. 
Pr.  (N.  Y.  Supreme  Ct.)  347. 

3.  General  Rule  as  to  Client's  Right  to  Change 
Attorneys. — In  re  Paschal,  10  Wall.  (U.  S.) 
483;  Ronald  v.  Mut.  Reserve  Fund  L.Assoc., 
30  Fed.  Rep.  228 ;  In  re  Herman,  50  Fed.  Rep. 
517;  Sloo  v.  Law,  4  Blatchf.  (U.  S.)  268; 
Jones  v .  U.  S.,  15  Ct.  of  CI.  204;  Curtis  v. 
Richards  (Idaho  1895),  40  Pac.  Rep.  57; 
Cohen  v.  Smith,  33  111.  App.  344;  Wells  v. 
Hatch,  43  N.  H.  246;  Lee  v.  Superior  Court, 
etc.  (Caf.  1896),  44  Pac.  Rep.  666;  Matter  of 
Prospect  Ave.,  85  Hun  (N.  Y.)  257;  Creigh- 
ton  v.  Ingersoll,  20  Barb.  (N.  Y.)  541;  Haz- 
lett  v.  Gill,  s  Robt.  (N.  Y.)  61  if  Wolf  v. 
Trochelman,  5  Robt.  (N.  Y.)  611;  M'Laren 


v.  Charrier,  5  Paige  (N.  Y.)  530;  Trust  v. 
Repoor,  15  How.  Pr.  (N.  Y.  Super.  Ct.) 
570;  Hunt's  Estate,  1  Tuck.  (N.  Y.)  55;. 
State  v.  Gulick,  17  N.  J.  L.  435 ;  Arrington 
v.  Sneed,  18  Tex.  135.  Compare  Matter  of 
Russell,  1  How.  Pr.  (N.  Y.  Supreme  Ct.) 
149. 

Order  of  Court — Compensation  for  Past  Services. 

— A  change  of  attorneys  can  only  be  made 
upon  the  order  of  the  court;  and  upon  the 
application  for  such  order  the  court  will  see 
to  it  that  any  rights  of  the  attorney,  as  to  com- 
pensation for  past  services,  are  properly  pro- 
tected. Sloo  v.  Law,  4  Blatchf.  (U.  S.)  268; 
Mumford  v.  Murray,  Hopk.  (N.  Y.)  369; 
Wolf  v.  Trochelman,  5  Robt.  (N.  Y.)  611; 
Hoffman  v.  Van  Nostrand,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  336;  Walton  v.  Sugg,  Phil. 
(N.  Car.)  98. 

Motion  for  Substitution  Opposed  by  One  Claim- 
ing as  Assignee. — A  party  may  change  his  at- 
torney of  record,  although  the  motion  for  a 
substitution  is  opposed  by  one  claiming  to  be 
an  assignee  of  all  the  interests  of  such  party, 
where  the  party  moving  is  the  party  of  record, 
and  there  is  a  contest  as  to  the  assignment. 
The  court  cannot  decide  the  fact  or  validity  of 
the  assignment  on  mere  motion.  Faulkner  v. 
Hendy,  99  Cal.  172. 

Contract  for  Contingent  Fee. — A  contract  with 
an  attorney,  providing  that  he  is  to  be  paid 
from  the  amount  recovered,  and  contingent 
upon  recovery,  does  not  preclude  a  client  from 
a  change  of  attorney,  nor  give  the  original  at- 
torney an  absolute  control  of  the  litigation  to 
the  end.  Ronald  v.  Mutual  Reserve  Fund  L. 
Assoc.,  30  Fed.  Rep.  228. 

Additional  Compensation. — Counsel  cannot 
claim  any  compensation  in  addition  to  that 
agreed  upon,  merely  on  the  ground  that  they 
have  been  superseded  bv  other  counsel  in  the 
case.  Cotzhausen  v.  Central  Trust  Co.,  79 
Wis.  613. 
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Change  of  Attorneys.  ATTORNEY  AND  CLIENT.    By  Withdrawal  of  Attorney. 


compensation  under  the  special  contract.1 

What  Is  Reasonable  Ground  for  the  Discharge  of  an  Attorney  is  largely  a  question  of  fact, 
and  is  considered  elsewhere  in  this  title.2 

Entry  of  Final  Judgment — Change  of  Attorney  without  Formal  Order. — The  functions  and 
employment  of  the  attorney  for  a  defendant  come  to  an  end  upon  the  entry 
of  final  judgment,  and  the  defendant  may  employ  a  new  attorney  to  conduct 
subsequent  proceedings  without  any  formal  order  of  substitution,  and,  it  seems, 
without  notice  to  the  adverse  party.3  This  is  true,  even  though  the  entry  of 
judgment  is  void.* 

Death  or  Disability — statutes. — In  case  of  the  death  or  disability  of  counsel  for 
a  party  to  a  pending  cause,  it  is  provided  by  statute  in  some  jurisdictions 
that  there  shall  be  a  stay  of  all  proceedings  for  thirty  days,  and  that  the 
adverse  party  shall  serve  notice  on  his  opponent  requiring  him  to  select  a  new 
attorney  of  record.5  Such  statutes  do  not  embrace  a  case  where  an  attorney 
merely  withdraws,  and  refuses  to  proceed  further  with  the  litigation,  but  only 
cases  where  he  becomes  incompetent  or  unable  to  act.6 

2.  By  Withdrawal  of  Attorney— Leave  of  Court. — When  the  name  of  an  attorney 
once  appears  as  the  attorney  of  record  he  cannot  withdraw  it  without  leave  of 
court ;  and  notwithstanding  his  withdrawal  without  such  leave  the  adverse 
party  and  third  parties  are  entitled  to  regard  him  still  as  the  attorney  of  record.7 


1.  Attorney's  Right  under  Contract  for  Contin- 
gent Fee. — Stevenson  v.  Stevenson,  3  Edw. 
Ch.  (N.  Y.)  340;  Cregier  v.  Cheesbrough,  25 
How.  Pr.  (N.  Y.  Super.  Ct.)  200;  Gardner  v. 
Tyler,  5  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  33; 
Trust  v.  Repoor,  15  How.  Pr.  (N.  Y.  Super. 
Ct.)57o. 

In  the  first  of  these  cases  the  court  said: 
"  A  party  to  a  suit  cannot  change  his  solicitor 
without  an  order  of  the  court.  Mumford  v. 
Murray,  Hopk.  (N.  Y.)  369.  But  it  is  no  ob- 
jection to  the  making  of  such  an  order,  that 
the  first  solicitor's  costs  are  not  paid.  If  he  has 
a  lien  upon  papers  or  anything  in  his  hands  for 
his  costs,  the  court  will  not  deprive  him  of  the 
lien,  nor  will  the  court,  on  the  other  hand, 
make  it  a  condition  of  the  order  that  the  costs 
of  the  solicitor  be  first  paid.  Twort  v.  Day- 
rell,  13  Ves.  Jr.  195.  Where  there  is  nothing 
upon  which  he  has  a  lien,  he  must  be  left  to 
the  personal  responsibility  of  his  client  and  to 
his  remedy  by  action."  See  also  Matter  of 
Russell,  1  How.  Pr.  (N.  Y.  Supreme  Ct.)  149; 
Hoffman  v.  Van  Nostrand,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  336. 

A  motion  for  the  substitution  of  another  at- 
torney in  the  conduct  of  a  suit  will  be  granted, 
notwithstanding  that  the  attorney  of  record 
has  a  lien  on  the  papers  in  the  suit.  If  the 
papers  are  desired,  the  lien  must  be  dis- 
charged, or,  if  this  be  not  insisted  upon,  the 
order  will  provide  that  the  former  attorney 
shall  receive  the  costs  to  the  date  of  the  order 
in  case  of  a  favorable  termination  of  the  suit. 
Prentiss  v.  Livingston,  60  How.  Pr.  (N.  Y. 
Marine  Ct.)  380.  See  also  Ronald  v.  Mutual 
Reserve  Fund  L.  Assoc.,  30  Fed.  Rep.  228. 

2.  See  infra,  this  title,  Compensation — 
When  Employment  is  Prematurely  Ended; 
supra,  this  title,  Privileges  and  Disabilities — 
Cannot  lieprcsent  Conflicting  Interests. 

3.  When  Formal  Order  of  Substitution  Unnec- 
essary.— Ward  v.  Sands,  10  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  60;  Egan  v.  Rooney,  38 
How.  Pr.  (N.  Y.  Super.  Ct.)  121. 


The  employment  of  a  new  attorney  to  en- 
force the  judgment  and  his  issuing  execution 
are  a  complete  substitution,  so  that  service  of 
papers  for  a  stay  is  properly  made  on  him. 
The  defendant's  former  attorney  cannot  dis- 
regard such  stay  because  the  notice  was  not 
served  on  him.  Ward  v.  Sands,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme.  Ct.)  60. 

But  "a  judgment  creditor  may  employ  a 
new  attorney  to  enforce  the  judgment,  without 
any  formal  substitution  or  notice  to  the  de- 
fendant, and  this  by  the  common  law  as  well  as 
by  the  statute."  Berthold  v.  Fox,  21  Minn.  54, 
citing  Tipping  v.  Johnson,  2  B.  &  P.  357; 
Hinkley  v.  St.  Anthony  Falls  Water  Power 
Co.,  9  Minn.  55.  "And  the  defendant  may 
employ  a  new  attorney  to  prosecute  a  writ  of 
error,  without  a  formal  substitution  or  notice. " 
Berthold  v.  Fox,  21  Minn.  54;  Batchelor  v. 
Ellis,  7  T.  R.  333. 

4.  Ward  v.  Sands,  10  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  60. 

5.  Where  Attorney  Dies  or  Becomes  Unable  to 
Act. — See  New  York  Civ.  Code,  §  65  ;  Hickox 
v.  Weaver,  15  Hun  (N.  Y.)  375;  Coon  -•. 
Plymouth  Plank  Road  Co.,  32  Mich.  248. 

If  there  is  more  than  one  party  represented 
by  the  attorney,  all  must  be  notified.  Hickox 
v.  Weaver,  15  Hun  (N.  Y.)  375. 

6.  Mere  Withdrawal  of  the  Attorney. — The 
statute  is  intended  to  provide  for  those  cases 
only  in  which  the  attorney  or  solicitor,  by 
reason  of  death,  disability,  or  other  cause, 
has  ceased  to  practice  in  the  court.  The 
attorney's  "refusal  to  proceed  in  a  particular 
case  is  not  ceasing  to  act  as  such  attorney  or 
solicitor;  it  does  not  even  disconnect  him  with 
the  case,  for  that  can  only  be  accomplished 
by  consent  of  the  parties  or  of  the  court,  or  by 
regular  proceedings  for  the  substitution  of 
another."  Coon  v.  Plymouth  Plank  Road 
Co.,  32  Mich.  248. 

7.  Leave  of  Court  Necessary  to  Withdrawal. — 
U.  S.  v.  Curry,  6  How.  (U.  S.)  in.  See  also 
Boyd  v.  Stone,  5  Wis.  240. 
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A  TTORNEY  AND  CLIENT. 


over  Attorneys. 


Consent  of  Client — Just  Cause  for  Withdrawal.— Nor  can  an  attorney,  in  any  instance, 
withdraw  from  a  case  and  sever  his  connection  with  it,  unless  he  has  the  consent 
of  his  client,  or  withdraws  for  just  cause.1 

Forfeits  Right  to  Compensation  for  Past  Services — Damages. — If  he  does  SO,  he  forfeits 
all  right  to  compensation,  even  for  services  already  rendered,2  and  renders 
himself  liable  to  an  action  for  damages  resulting  from  his  wrongful  withdrawal 
and  consequent  neglect  of  the  case ;  he  cannot  abandon  a  cause  at  a  critical 
stage,  leaving  his  client  helpless  in  the  emergency.3 

What  Is  Sufficient  Cause  for  Withdrawal  must,  of  course,  depend  upon  the  peculiar 
facts  of  each  case ;  an  attorney  is  justified  in  withdrawing  while  the  suit  is 
pending  if  his  client  insists  on  employing  asssociate  counsel  with  whom  he 
cannot  cordially  cooperate,  and  with  whom  he  objects  to  having  personal  or 
professional  relations.4  He  may  refuse  to  proceed  with  the  case,  unless  his 
proper  fees  are  paid  to  him  or  secured,  when  the  client  fails  to  provide  for 
them  after  being  requested  to  do  so.5  But  he  is  not  justified  in  withdrawing 
from  a  case  merely  because  his  client  refuses  to  pay  some  demand  pertaining  to 
another  proceeding.6 

3.  Effect  of  Substitution. — The  effect  of  the  substitution  is  to  vest  in  the 
substituted  attorney  all  the  rights  and  powers  of  the  original  attorney,  and  to 
impose  upon  him  all  the  duties  of  his  predecessor.7 

XII.  Summary  Jurisdiction  over  Attorneys — 1.  To  Compel  Payment  Over  of 
Money — a.  General  Rule. — By  virtue  of  the  peculiar  power  of  control  which 
every  court  has  over  the  attorneys  practicing  before  it,  and  by  statute  in  many 
of  the  states,  every  court  has  an  inherent  power  to  compel  an  attorney  to  pay 
over  to  his  client  money  of  the  latter  held  by  him.8 


1.  Consent  of  Client — Cause  for  Withdrawal. — 

McKeigue  v.  Janesville,  68  Wis.  50.  In  this 
case  an  attorney  who  was  retained  by  the 
plaintiff  in  an  action  against  the  city  for  dam- 
ages resulting  from  a  defective  sidewalk,  was 
afterwards  and  before  the  trial  of  the  suit 
elected  mayor  of  the  city.  The  court  held 
that  this  latter  fact  did  not  justify  his  with- 
drawal from  the  case  without  his  client's 
consent,  since  his  official  position  could  not 
affect  plaintiff's  right  at  the  trial. 

2 .  Effect  of  Unwarranted  Withdrawal. — B  rack- 
ett  v.  Norton,  4  Conn.  517,  10  Am.  Dec.  179; 
Holmes  v.  Evans,  129  N.  Y.  140. 

3.  Holy  v.  Built,  3  B.  &  Ad.  350,  23  E.  C.  L. 
91.  See  also  Mordecai  v.  Solomon,  Sayers 
172  ;  Cresswell  v.  Bryon,  14  Ves.  Jr.  272. 

4.  Employment  of  Associate  Counsel. — Ten- 
ney  v.  Berger,  93  N.  Y.  524,  45  Am.  Rep.  263, 
affirming  48  N.  Y.  Super.  Ct.  11.  But  the 
mere  fact  of  the  client's  employing  another 
attorney  as  associate  in  the  case  does  not  jus- 
tify the  original  attorney  in  withdrawing  where 
no  reasonable  objection  can  be  made  to  the 
associate.    Morgan  v.  Roberts,  38  111.  65. 

5.  Failure  of  Client  to  Provide  for  Fees  upon 
Request. — Gleason  v.  Clark,  9  Cow.  (N.  Y.) 
57;  Castro  v.  Bennet,  2  Johns.  (N.  Y.)  296. 

An  attorney  who  refuses  to  go  on  with  his 
client's  case,  because  the  client  fails  to  fur- 
nish money,  must  be  deemed  to  assent  to  the 
substitution  of  another  attorney,  and  it  is 
within  the  discretion  of  the  court  to  deter- 
mine upon  what  terms  the  substitution  shall 
be  made,  and  as  to  whether  the  judgment, 
when  obtained,  shall  be  chargeable  with  the 
fees  of  the  attorney  first  employed.  Matter 
of  H.,  93  N.  Y.  381. 


6.  Cairo,  etc.,  R.  Co.  v.  Koerner,  3  111.  App. 
248. 

7.  If  an  attorney  has  power  to  compromise, 
his  substitute,  duly  appointed,  has  the  same 
power.   Peries  v.  Aycinena,  3  W.  &  S.  (Pa.)  64. 

A  consent  for  substitution,  given  by  an  at- 
torney to  his  client,  precludes  the  attorney 
from  acting  subsequently  in  the  action,  not- 
withstanding the  fact  that  no  order  has  been 
entered  on  that  consent.  Quinn  v.  Llovd,  5 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  281,  36 
How.  Pr.  (N.  Y.)  378. 

For  a  Discussion  of  the  Practice  in  the  matter 
of  substitution,  see  the  title  Substitution  of 
Attorneys,  in  the  Encyc.  of  Pleading  and 
Practice. 

8.  Power  of  Court  to  Compel  Attorney  to  Pay 
Over  Moneys. — In  re  Grey  ( 1892),  2  B.  440; 
Matter  of  Mertian,  29  Hun  (N.  Y.)  459; 
Sprague  v.  Horton,  (City  Ct.)  18  N.  Y.  Supp. 
165;  Cross  v.  Ackley,  40  Iowa  493;  Foster  v. 
Reid,  58  Ga.  221;  Murphy  v.  Justices,  11 
Ga.  331. 

An  attorney  employed  to  collect  certain 
claims,  having  prosecuted  them  to  judgment, 
and,  at  a  sale  upon  execution,  purchased  the 
debtor's  property  and  afterwards  resold  at  a 
profit,  is  bound  to  turn  over  the  profits  to  his 
clients,  and  may  be  compelled  to  do  so  by 
summary  process.  Matter  of  Friedman,  27 
Hun  (N.  Y.)  301. 

The  attorney  may  be  compelled  to  pay  over 
money  collected  by  him,  as  well  where  it  was 
collected  by  a  suit  in  another  state  as  where  it 
was  recovered  in  a  domestic  suit.  Patterson 
v.  Osborne  (Supreme  Ct.),  18  N.  Y.  Supp.  431. 

An  attorney  who,  acting  for  the  mortgagee, 
receives  the  purchase  money  on  a  sale  under 
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Power  inherent  in  Courts  of  Eecord. — The  power  to  order  such  payment  and  to 
provide  that  in  the  alternative  of  nonpayment  the  attorney  shall  be  disbarred 
is  inherent  in  every  court  of  record,  as  much  so  as  its  power  to  disbar  an 
attorney  for  misconduct  or  to  punish  for  contempt.1 

statutes  —Penal  in  Character. — This  power  does  not  depend  for  its  existence  upon 
any  special  statutory  provision,  although  such  statutes  exist  in  many  of  the  states. 
These  statutes,  where  they  exist,  are  penal  in  their  character,  and  are  therefore 
to  be  strictly  construed  in  determining  to  whom  and  in  what  cases  they  apply.2 

statute  of  Limitations. — The  special  proceeding  is  intended  to  take  the  place  of, 
and  afford  a  more  sure  and  speedy  remedy  than,  the  ordinary  action  at  law, 
and  it  is  barred  by  the  statute  of  limitations  if  the  action  at  law  is  barred.3 

Defenses. — Being  a  mere  substitute  for  the  ordinary  action  at  law,  such  a 
proceeding  is  subject  to  all  the  defenses  which  might  be  made  to  an  ordinary 
action  in  regard  to  the  same  matter.* 

Money  Retained  as  Proper  Compensation. — An  attorney  cannot  be  compelled,  by  a 
summary  proceeding,  to  give  up  money  retained  by  him  as  a  proper  compen- 
sation for  his  services,  or  by  virtue  of  a  lien  for  his  fees,  where  possession  has 
been  acquired  by  him  properly.5 

b.  Applies  Only  as  between  Attorney  and  Client — General  Rule  stated. 
— The  remedy  by  summary  proceeding  is  special  and  penal  in  its  character, 
and  is  therefore  not  to  be  applied  except  in  cases  for  which  it  was  originally 
intended  ;  it  cannot  be  invoked  by  an  assignee  of  the  client  or  by  any  one 
other  than  the  client  himself.6 


foreclosure  and  fails  to  pay  the  surplus  to  the 
referee  in  the  case  or  to  the  count)'  treasurer, 
may  be  compelled  by  the  court  to  pay  it  over, 
and  in  default  of  such  payment  may  be  im- 
prisoned. The  fact  that  the  purchase  money 
ought  in  the  first  instance  to  have  been  paid 
to  the  referee,  and  not  to  the  attorney,  is  no 
defense  to  the  latter  who  voluntarily  accepted 
it.  Matter  of  Silvernail,  45  Hun  (N.  Y.)  575. 
See  also  Steele  v.  Gunn  (Supreme  Ct.),  3  N. 
Y.  Supp.  692. 

The  facts  that  the  taxable  costs  now  belong 
to  the  party,  and  that  an  attorney  and  a  client 
may  enter  into  agreements  as  to  compensa- 
tion, do  not  abridge  or  affect  the  power 
formerly  exercised  by  the  court,  on  sum- 
mary proceedings  to  compel  payments  by  an 
attorney  to  his  client.  Porter  v.  Parmly,  39 
N.  Y.  Super.  Ct.  219. 

1.  Power  Inherent  in  Court. — In  re  Grey 
(1892),  2Q.  B.  440;. In  re  Freston,  11  B. 
Div.  545;  In  re  Dudley,  12  B.  Div.  44; 
Schell  v.  New  York,  128  N.  Y.  69. 

"  A  motion  to  compel  an  attorney  to  pay 
over  the  money  of  his  client  is  addressed  to 
the  equitable  powers  of  the  court,  Saxton  v. 
Wyckoff,  6  Paige  (N.  Y.)  182;  and,  like  other 
motions  for  cumulative  relief,  is  made  to  the 
favor  and  conscience  of  the  court,  Ackerman 
v.  Ackerman,  14  Abb.  Pr.  (N.  Y.  C.  PL)  229." 
Porter  v.  Parmly,  39  N.  Y.  Super.  Ct.  234. 

2.  Statutory  Regulation. — Lombard  'v.  Whit- 
ing, Walk.  (Miss.)  229;  Banks  v.  Cage,  1 
How.  (Miss.)  293;  Sloan  v.  Johnson,  i4Smed. 
&  M.  (Miss.)  47;  McCreary  v.  Hoopes,  25 
Miss.  428;  Matter  of  Schell,  58  Hun  (N.  Y.) 
440,  affirmed  128  N.  Y.  67;  Longworth  v. 
Handy,  2  Disney  (Ohio)  75.  See  also  Taylor 
v.  Armstead,  3  Call  (Va.)  200;  Dawson  v. 
Compton,  7  Blackf.  (Ind.)  421. 

3.  People  f.Brotherson,  36  Barb.  (N.Y.)662. 
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4.  Defenses. — Jones  v.  Miller,  1  Swan  (Tenn.) 
151  (defense  of  set-off) ;  Matter  of  Fincke,  6- 
Daly  (N.  Y.)  in;  Dunn  v.  Vannerson,  7 
How.  (Miss.)  579  (set-off). 

The  attorney  cannot  discharge  himself  by 
setting  up  a  contract  with  his  client,  appro- 
priating the  claim  upon  which  the  collection 
was  made  to  an  indebtedness  to  him  which 
would  otherwise  be  barred  by  the  statute  of 
limitations,  especially  where  the  other  party 
to  such  contract  is  dead.  Foster  v.  Reid,  58 
Ga.  221. 

6.  Money  Held  by  Attorney  as  Proper  Compen- 
sation.— Matter  of  Holland  Trust  Co.,  76  Hun 
(N.  Y.)  323;  Matter  of  Forster,  49  Hun  (N. 
Y.)  114;  Patrick  v.  Hazen,  10  Vt.  183;  Croft 
v.  Hicks,  26  Tex.  383;  Mundy  v.  Strong  (N. 
J.  1895),  31  Atl.  Rep.  611.  Compare  Gilles- 
pie v.  Mulholland,  12  Misc.  Rep.  (N.  Y.  C. 
PL)  40. 

See,  in  this  connection,  Ackerman  v.  \\  ag- 
ner(Supreme  Ct.),  8  N.  Y.  Supp.  457,  where  it 
was  held  that  a  guardian  might  proceed  sum- 
marily against  an  attorney  to  compel  him  to  pay 
over  his  commissions,  under  New  2'ork  Code 
Civ.  Pro.,  §  14,  giving  courts  of  record  power 
to  punish  a  neglect  of  duty  on  the  part  of  an 
attorney;  and  this,  although  the  attorney  re- 
tained the  money  in  good  faith,  believing 
that  he  was  entitled  to  it  for  his  services,  and 
though  there  was  a  dispute  between  him  and 
the  guardian  as  to  his  right  to  retain  it. 

The  attorney  may  retain,  out  of  an  amount 
collected  by  him,  not  only  fees  for  such  col- 
lection, but  an  amount  due  on  an  account 
stated  for  fees  in  other  matters.  Croft  v. 
Hicks,  26  Tex.  383. 

This  Subject  is  Fully  Discussed  in  the  article 
Attorneys,  vol.  3,  Excyc.  of  Pleading 
and  Practice,  p.  104. 

6.  Remedy  Available  to  Client  Only. — Long- 
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Summary  Jurisdiction  ATTORNEY  AND  CLIENT. 


over  Attorneys. 


Relation  of  Attorney  and  Client  must  Exist. — It  cannot  be  invoked  in  any  instance, 
unless  the  relation  of  attorney  and  client  can  be  shown  to  have  existed 
between  the  parties  in  respect  to  the  matter  in  suit,  and  unless  it  is  made  to 
appear  that  the  money  in  controversy  was  received  by  the  defendant  in  the 
proceeding  in  his  capacity  of  attorney  for  the  complainant.1 

If  Merely  the  Relation  of  Debtor  and  Creditor  Exists  between  the  parties  in  the  trans- 
action in  controversy,  although  that  of  attorney  and  client  once  existed 
between  them,  the  special  remedy  cannot  be  had.2  Thus,  where  a  client  has 
taken  judgment  in  an  action  against  his  attorney  for  money  collected  and  not 
paid  over,  the  relation  of  attorney  and  client  is  changed  to  that  of  debtor 
and  creditor,  and  the  summary  proceeding  will  not  lie.3 

Rule  Extends  to  All  Cases  of  Professional  Employment. — This  summary  jurisdiction  is 
not  confined,  however,  to  attorneys  employed  as  such  in  suits  pending  in  the 
courts,  to  hold  them  to  their  duty  in  such  suits,  but  extends  to  any  matter  in 
which  the  attorney  has  been  employed  by  reason  of  his  professional  character.4 

2.  Jurisdiction  in  Other  Respects. — The  summary  jurisdiction  of  the  courts 
over  attorneys  is  not  confined  to  requiring  them  to  pay  over  money  collected 
by  them,  but  embraces  authority  to  compel  them  to  do  whatever  other  specific 


worth  v.  Handy,  2  Disney  (Ohio)  75;  Matter 
of  Schell,  58  Hun  (N.  Y.)  440,  affirmed  128 
N.  Y.  67;  Matter  of  Sardy  (Supreme  Ct.),  19 
N.  Y.  Supp.  575;  Sloan  v.  Johnson,  14  Smed. 
&  M.  (Miss.)  47;  McCreary  v.  Hoopes,  25 
Miss.  428;  Banks  v.  Cage,  1  How.  (Miss.)  293. 

Illustrations. — An  administrator  placed  a 
note,  the  property  of  his  intestate,  in  the 
hands  of  attorneys,  who  brought  suit  and  re- 
covered upon  it.  The  probate  court  after- 
wards revoked  the  administrator's  letters  and 
appointed  another  person  administrator.  It 
was  held  that  this  latter  administrator  could 
not  maintain  the  summary  motion  allowed  by 
the  statute  against  the  attorney,  as  the  rela- 
tion of  attorney  and  client  did  not  exist  be- 
tween him  and  them.  Sloan  v.  Johnson,  14 
Smed.  &  M.  (Miss.)  47.  Compare  Trammell 
v.  Shropshire,  22  Tex.  327,  holding  that  the 
statute  granting  the  summary  remedy  against 
attorneys  extends  as  well  to  the  case  of  an  ad- 
ministrator for  whom,  or  for  whose  intestate, 
the  attorney  has  collected  money  which  the 
administrator  is  entitled  to  receive,  as  to  any 
other  party. 

1.  Relation  of  Attorney  and  Client  Necessary. 
— McCreary  v.  Hoopes,  25  Miss.  429;  Matter 
of  Husson,  26  Hun  (N.  Y.)  130;  Grant  v. 
Chester,  17  How.  Pr.  (N.  Y.  Supreme  Ct.) 
260;  Koenig  v.  Harned  (N.  J.  1888),  13  Atl. 
Rep.  236;  In  re  rule  on  R.  P.  Kennedy,  120 
Pa.  St.  497.  See  also  People  v.  Tryon,  4 
Mich.  665;  Matter  of  Dakin,  4  Hill  (N.  Y.) 
42 ;  Matter  of  Burr,  1  Wheel.  Cr.  Cas.  (N.  Y.) 

Money  Borrowed  by  an  Attorney  from  a  Client 

who  had  sought  his  advice  as  to  investing  it, 
he  delivering  to  her  mortgages  to  secure  its 
payment,  one  of  which  he  afterwards  induced 
her  to  surrender  and  satisfy  to  enable  him  to 
sell  the  property,  he  stating  that  he  would  re- 
place it  by  another  just  as  good,  which  he 
failed  to  do,  cannot  be  said  to  have  been  re- 
ceived in  his  professional  character.  Matter 
of  Husson,  26  Hun  (N.  Y.)  130.  Compare 
Grant  v.  Chester,  17  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  260. 


2.  Wnen  Relation  Is  That  of  Debtor  and  Cred- 
itor Simply. — Koenig  v.  Harned  (N.  J.  1888), 
13  Atl.  Rep.  236;  Matter  of  Haskin,  18  Hun 
(N.  Y.)  43;  Bohanan  v.  Peterson,  9  Wend. 
(N.  Y.)  503.  In  this  latter  case,  after  the  col- 
lection of  the  money,  the  attorney,  with  the 
consent  of  his  client,  appropriated  the  money 
to  his  own  use,  the  client  taking  his  note  for 
the  amount.  The  court  held  that  the  relation 
of  debtor  and  creditor  only  existed  between 
the  parties.  See  also  Grangier  v.  Hughes,  56 
N.  Y.  Super.  Ct.  349;  Gathright  v.  Marshall, 
1  Hen.  &  M.  (Va.)  427. 

3.  Windsor  v.  Brown,  15  R.  I.  182.  Here 
the  court  said:  "But  there  can  be  no  ques- 
tion that  where  a  client  has  obtained  a  judg- 
ment for  the  whole  amount  due  him  he  has 
thereby  waived  his  right  to  summary  process, 
for  the  parties  no  longer  stand  in  the  simple 
relation  to  each  other  of  counsel  and  client. 
The  respondent  is  not  before  the  court  simply 
as  its  officer.  He  is  the  petitioner's  judgment 
debtor."  Citing' In  re  Davis,  15  W.  R.  46; 
Bohanan  v.  Peterson,  9  Wend.  (N.  Y.)  503. 

4.  Rule  Not  Confined  to  Employment  about 
Suits  Pending. — In  re  Aitken,  4  B.  &  Aid.  47,  6 
E.  C.  L.  384 ;  In  re  Lord,  2  Scott  131,  30  E. C. 
L.430;  Matterof  Husson,  26  Hun  (N.  Y.)  133; 
Grant's  Case,  8  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
357;  Ex  p.  Staats,  4  Cow.  (N.  Y.)  76.  The 
court,  by  virtue  of  its  summary  jurisdiction, 
may  compel  an  attorney,  who  has  received 
money  from  his  client  to  be  applied  by  him 
to  a  special  and  specific  use,  to  apply  it  in 
that  way.  Anderson  v.  Bosworth,  15  R.  I. 
445,  2  Am.  St.  Rep.  910.  In  this  case,  Durfee, 
J.,  speaking  for  the  court,  said:  "The  sum- 
mary jurisdiction  evidently  originates  in  the 
disciplinary  power  which  the  court  has  over 
attorneys  as  officers  of  the  court.  The  opin- 
ion seems  to  have  been  prevalent  at  one  time 
that  the  jurisdiction  extended  only  to  attor- 
neys employed  as  such  in  suits  depending  in 
court,  to  hold  them  to  their  duty  in  such 
suits;  but  a  more  liberal  view  has  obtained, 
and  it  is  now  well  settled  that  the  jurisdiction 
extends  to  any  matter  in  which  an  attorney 
1  Volume  III. 
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acts  it  may  be  incumbent  upon  them  in  their  capacity  of  attorneys  to  perform.1 

Delivery  of  Client's  Papers. — Thus  an  attorney  may  be  compelled  to  deliver  up 
documents  or  securities  held  by  him,  belonging  to  his  client,  which  he  retains 
without  authority  ;2  though  he  cannot  be  required  to  do  so  where  he  retains 
them  under  a  bona  fide  claim  of  a  lien  for  compensation  due  him  for  services.3 

Limits  of  Rule. — The  summary  jurisdiction  is  confined  to  attorneys  practicing 
before  the  court  exercising  it,  or  connected  with  matters  pending  before  the 
court  ; 4  it  does  not  extend  to  the  attorney's  agent.5  Nor  does  it  extend  to 
any  conduct  of  an  attorney,  except  that  in  his  official  and  professional  capacity.6 

How  Long  Liability  Continues. — One  who  has  been  an  attorney  remains  liable  to 
the  summary  jurisdiction  of  the  courts  for  his  conduct  while  he  was  an  attorney, 
although  he  may  have  taken  his  name  off  the  rolls  and  ceased  to  be  an 
attorney  at  the  time  the  jurisdiction  of  the  court  is  exercised  against  him.T 

XIII.  Compensation — 1.  Eight  to  Compensation — a.  Generally. — in  England 
the  rule  is  that  counselors,  advocates,  and  barristers  have  no  right  to  charge  and 
enforce  the  payment  of  compensation  for  their  services ;  such  services  being 
considered  as  purely  honorary,  and  presumed  to  have  been  rendered  gratui- 
tously.8 A  different  rule  prevails,  however,  with  regard  to  attorneys,  convey- 
ancers, and  special  pleaders  below  the  bar.9 

In  the  United  States  the  rule  in  most  of  the  states  is  that  attorneys  have  full 
power  to  contract  with  their  clients  for  compensation,  and  to  compel  the 
payment  of  it  by  action  or  suit.10 


has  been  employed  by  reason  of  his  profes- 
sional character."  The  court  went  on  to  say  : 
"In  general,  the  jurisdiction  applies  only  be- 
tween attorney  and  client,  but  it  is  not  con- 
fined strictly  to  that  relation." 

1.  Summary  Jurisdiction  in  Other  Matters. — In 
re  Aitken,  4  B.  &  Aid.  47,  6  E.  C.  L.  384.  See 
also  Starr  v.  Vanderheyden,  9  Johns.  (N.  Y.) 
253,  6  Am.  Dec.  275;  Merritt  v.  Lambert,  10 
Paige  (N.  Y.)  352;  Drapers  Co.  v.  Davis,  2 
Atk.  295  ;  Westcott  v.  Hinckley,  56  N.  J.  L.  343. 

A  court  of  record,  by  virtue  of  its  inherent 
power  of  control  over  attorneys  practicing  be- 
fore it,  may  have  and  enforce  a  rule  by  which, 
on  the  call  of  the  docket,  the  attorney  for  the 
defense  shall  state  on  honor  that  his  client  has 
a  meritorious  defense  to  the  suit  against  him. 
Tomeny  v.  German  Nat.  Bank,  9  Heisk. 
(Tenn.)  493. 

2.  Power  to  Compel  Delivery  of  Documents  to 
Client.— Matter  of  Wolf,  51  Hun  (N.  Y.)  413; 
Matter  of  H.,  87  N.  Y-  521 ;  Matter  of  Hus- 
son,  26  Hun  (N.  Y.)  130;  Mack  v.  Cohn,  27 
Hun  (N.  Y.)  463. 

3.  McKibbin  v.  Nafis,  76  Hun  (N.  Y.)  344; 
Matter  of  Foster,  49  Hun  (N.  Y.)  114. 

4.  The  court  will  not  entertain  a  motion 
touching  the  conduct  of  an  attorney,  unless  it 
appears  that  he  is  an  attorney  of  the  court,  or 
that  the  transaction  arises,  in  part  at  least,  out 
of  a  case  before  the  court.  In  re  Lord,  2 
Scott  131,  30  E.  C.  L.  430,  1  Hodges  195  ;  Cole 
v.  Grove,  4  Jur.  339,  1  Scott  N.  R.  30. 

Where  Only  One  Member  of  a  Finn  has  been 
Admitted  in  the  Court,  and  there  is  a  neglect  of 
duty  on  the  part  of  the  firm,  the  court  has  no 
summary  jurisdiction  except  to  the  member 
who  has  been  admitted.  Cheshire  v.  Tyler,  7 
Jur.  704. 

But  an  attorney  who  has  acted  as  such  in 
one  of  the  superior  courts,  and  signed  an  un- 
dertaking in  such  court  as  such,  cannot  refuse 
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to  perform  the  undertaking  on  the  ground 
that  he  is  not  a  member  of  the  court.  Thomp- 
son v.  Gordon,  4  D.  &  L.  49,  15  M.  &  W.  610, 
15  L.  J.  Exch.  344.  N 

5.  Ex  p.  Jones,  2  D.  P.  C.  161. 

6.  See  s/tpra,  this  title,  Applies  Only  as  be- 
t-ween Attorney  and  Client,  where  the  authori- 
ties are  collected. 

Merely  Directing  an  Attorney  to  Employ  a 
Proctor  to  obtain  probate  of  a  will  is  not  such 
employment  of  him  in  the  character  of  an  at- 
torney as  will  give  the  court  summary  juris- 
diction over  him  with  respect  to  moneys  re- 
ceived by  him  to  pay  the  proctor.  Ex  p. 
Cohen,  3  D.  P.  C.  600,  1  H.  &.  W.  211. 

7.  Simes  v.  Gibbs,  2  Jur.  418,  6  D.  P.  C. 
310,  1  W.  W.  &  H.  40. 

8.  England — Barrister's  Services  Honorary. — 
Moor  v.  Row,  1  Ch.  Rep.  38;  Turner  v.  Phil- 
ipps,  1  Peake  N.  P.  123,  3  Blacksfone's  Com. 
28;  Kennedy  v.  Brown,  13  C.  B.  N.  S.  677, 
106  E.  C.  L.  677,  2  Am.  L.  Reg.  N.'  S.  357. 
In  the  latter  case  the  able  opinion  by  Erie,  C. 
J.,  and  the  learned  and  industrious  briefs  of 
counsel  contain  an  exhaustive  discussion  of 
an  advocate's  rights  to  contract  for  or  to 
recover  fees,  not  only  in  the  English  but  in  the 
Roman  and  civil  law.  See  also  Reg.  v.  Dou- 
tre,  L.  R.  9  App.  751. 

9.  England — Attorneys  may  Recover  Fees. — 
Poucher  v.  Norman,  3  B.  &  C.  744,  10  E.C.L. 
219;  Steadman  v.  Hockley,  15  M.  &  W.  553. 

"  Legal  practitioners  of  every  class  in  Eng- 
land, *  *  *  the  bar  alone  excepted,  can  re- 
cover their  fees  by  an  action  at  law."  Per  Lord 
Watson  in  Reg.  v.  Doutre,  L.  R.  9  App.  752. 

The  subject  is  largely  regulated  by  statutes. 
See  Solicitors'  Remuneration  Act  (England) 
1881. 

10.  United  States— Fees  Recoverable. — Stevens 

v.  Monies,  1  Harr.  (Del.)  127;  Caldwell  v. 
Shepherd,  6  T.  B.  Mon.  (Ky.)  389;  Calvert 
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b.  Who  Entitled  to  Recover  Compensation — only  Attorney  Duly  Admitted 
may  Recover. — No  one  is  entitled  to  recover  compensation  for  services  as  an 
attorney  at  law,  unless  he  has  been  duly  admitted  to  practice  before  the  court, 
or  within  the  jurisdiction  in  which  the  services  were  rendered,  and  is  an  attorney 
in  good  standing  at  the  time.1 

Partners — One  of  Them  Not  Duly  Admitted. — And  although  one  may  be  associated 
with  a  licensed  attorney,  a  joint  action  cannot  be  maintained  for  the  services 


v.  Coxe,  i  Gill  (Md.)  123;  Macarty's  Suc- 
cession, 3  La.  Ann.  517;  Thurston  v.  Perci- 
val,  1  Pick.  (Mass.)  415;  Brackett  v.  Sears,  15 
Mich.  244;  Webb  v.  Browning,  14  Mo.  354; 
Smith  v.  Davis,  45  N.  H.  566;  Lorillard  v. 
Robinson,  2  Paige  (N.  Y.)  276;  Adams 
v.  Stevens.  26  Wend.  (N.  Y.)  455;  Wilson  v. 
Burr,  25  Wend.  (N.  Y.)  380";  Christy  v. 
Douglas,  Wright  (Ohio)  485  ;  Duncan  v.  Breit- 
haupt,  1  McCord  (S.  Car.)  149;  Newman  v. 
Washington,  1  Mart.  &  Y.  (Tenn.)  79;  Law 
v.  Ewell,  2  Cranch  (C.  C.)  144. 

Pennsylvania. — In  some  early  Pennsylva- 
nia cases  the  English  rule  was  followed. 
Mooney  v.  Lloyd,  5  S.  &  R.  ( Pa.)  412  ;  Lynch 
v.  Com.,  16  S.  &  R.  (Pa.)  368,  16  Am.  Dec. 
582.  See  also  Brackenridge  v.  McFarlane, 
Add.  (Pa.)  49.  These  cases  have  long  been 
overruled.  Foster  v.  Jack,  4  Watts  (Pa.)  334; 
Walton  v.  Dickerson,  7  Pa.  St.  377;  Bals- 
baugh  v.  Frazer,  19  Pa.  St.  95. 

Neiv  Jersey. — In  New  Jersey  counsel  fees 
can  be  recovered  by  action  when  there  is  an 
agreement  to  pay  a  specific  sum  as  counsel 
fees.  Zabriskie  v.  Woodruff,  48  N.  J.  L.  610. 
But  there  can  be  no  recovery  unless  a  con- 
tract fixing  the  amount  can  be  shown.  Hop- 
per v.  Ludlum,  41  N.  J.  L.  182;  Seeley  v. 
Crane,  15  N.  J.  L.  35;  Vanatta  v.  McKinney, 
16  N.  J.  L.  235.  This  rule  applies,  however, 
only  to  counsel  fees  for  advocacy,  and  attor- 
neys and  solicitors  may  lawfully  charge  their 
clients  reasonable  fees  for  services  rendered 
without  an  express  contract  for  a  specific  sum. 
Strong  v.  Mundy,  52  N.  J.  Eq.  833. 

Ontario. — In  the  Province  of  Ontario  it  has 
been  held  that  an  action  for  counsel  fees  will 
lie.  McDougall  v.  Campbell,  41  U.  C.  B. 
332- 

Quebec. — According  to  the  law  of  Quebec  a 
member  of  trie  bar  is  entitled,  in  the  absence 
of  special  stipulation,  to  recover  on  a  quan- 
tum meruit  for  professional  services,  and  may 
contract  for  any  rate  of  remuneration  not 
contra  bonos  mores,  or  in  violation  of  the  rules 
of  the  bar.  Reg.  v.  Doutre,  L.  R.  9  App. 
745;  Paradis  v.  Bosse,  21  Can.  Sup.  Ct.  Rep. 
419. 

Bill  or  Note  for  Fees. — Even  in  those  juris- 
dictions where  it  has  been  held  that  a  counselor 
at  law  cannot  recover  a  fee  for  services  ren- 
dered, it  has  been  held  that  an  action  will 
lie  upon  a  bill  of  exchange,  promissory  note, 
or  other  obligation  given  in  consideration 
of  his  services.  Mowat  v.  Brown,  19  Fed. 
Rep.  87  ;  Mooney  v.  Lloyd,  5  S.  &  R.  (Pa.)  412. 

Action  for  Services  In  Another  State — Proof 
that  Fee  Recoverable  There  Necessary. — It  has 
been  held  in  New  York  that  an  attorney  of 
another  state  cannot  maintain  an  action  in  the 
courts  of  New  York  for  professional  services 


rendered  in  another  state,  in  the  absence 
of  proof  that  under  the  law  thereof  a  lawyer 
could  recover  for  his  services.  Williams  v. 
Dodge,  8  Misc.  Rep.  (N.  Y.  C.  PI.)  317. 

1.  Unlicensed  Attorneys  cannot  Recover  Fees. 
— Hittson  v.  Browne,  3  Colo.  304;  Bachman 
v.  O'Reilly,  14  Colo.  433;  Tedrick  v.  Hiner, 
61  111.  189;  Ames  v.  Oilman,  10  Met.  (Mass.) 
239;  Perkins  v.  McDuffee,  63  Me.  181. 

Effect  of  Disbarment. — An  attorney  was  em- 
ployed to  prosecute  a  claim  before  the  Treas- 
ury Department  of  the  United  States  for  one- 
half  the  sum  he  might  recover.  After  filing 
the  papers,  etc.,  he  was  disbarred  from  further 
practice  in  the  department.  It  was  held  that 
the  attorney  having  become  incapable  of  pros- 
ecuting the  claim,  the  consideration  of  the 
client's  promise  of  remuneration  failed,  and 
the  client  having,  as  he  had  a  right  to  do, 
thereupon  revoked  his  authority,  the  attorney 
had  no  right  upon  the  revocation  of  the  order 
of  disbarment  to  resume  his  services  in  the 
case,  and  his  only  right  of  recovery  against 
the  client  for  services  was  for  beneficial  serv- 
ices rendered  before  his  disbarment,  and  the 
burden  was  upon  him  to  prove  such  services. 
Moyers  v.  Graham,  15  Lea  (Tenn.)  57. 

Under  the  Old  Statute  of  Massachusetts  (Stat. 
1785,  c.  23),  a  person  could  not  lawfully  prac- 
tice as  an  attorney  in  any  court  of  justice 
within  the  state  who  was  not  admitted  as  an 
attorney  conformably  to  that  statute,  although 
he  was  regularly  admitted  an  attorney  in 
the  courts  of  another  state,  and  afterwards  re- 
moved into  Massachusetts  and  permanently 
resided  there.  Such  person  therefore  could 
not  recover  compensation  for  services  ren- 
dered as  an  attorney  in  the  courts  of  Mas- 
sachusetts prior  to  1836,  when  the  Revised 
Statutes  took  effect,  altering  the  rule  as  to  the 
right  of  attorneys  from  other  states.  Ames 
v.  Gilman,  10  Met.  (Mass.)  239. 

When  Client  cannot  Plead  that  Attorney  Not  Duly 
Admitted  in  Certain  Court. — The  plaintiffs,  attor- 
neys duly  admitted  to  practice  in  several  courts, 
were  retained  by  the  defendant  to  defend  an 
action  in  the  United  States  District  Court. 
One  of  the  plaintiffs  was  properly  admitted  to 
practice  therein ;  the  other  plaintiff,  though 
entitled  to  be  so  admitted,  and  practicing 
therein  without  objection,  had  never  been 
formally  admitted.  In  an  action  by  the  plain- 
tiffs for  fees  for  services  rendered  in  the  suit 
in  the  United  States  District  Court,  it  was 
held  that  the  defendant  could  not  set  up  the 
fact  that  one  of  the  plaintiffs  was  not  formally 
admitted,  and  that  having  bargained  for  and 
received  the  plaintiffs'  services,  he  should  pay 
therefor,  in  the  absence  of  a  statute  or  rule  of 
court  preventing  a  recovery.  Harland  v.  Lili- 
enthal,  53  N.  Y.  438. 
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of  either  or  both,  where  they  act  as  partners,  nor  a  lien  exist  in  favor  of  the 
two  therefor  on  a  judgment  recovered  by  the  one  licensed.1 

Must  Have  All  the  Qualifications  Prescribed  by  Statute. — It  is  not  enough  that  the 
attorney  is  a  practicing  lawyer;  it  must  appear  further  that  he  has  all  the 
qualifications  prescribed  by  the  statute,  including  the  taking  of  the  oath  of 
office,  payment  of  the  privilege  tax,  and  similar  requirements.2 

c.  Attorneys  for  Infants,  Married  Women,  etc. — A  contract  for 
professional  services  made  by  an  attorney  with  an  infant,  a  married  woman,  or 
other  person  under  disability,  is,  in  general,  of  no  validity,  and  no  recovery  can 
be  had  upon  it.3  But  where  the  services  have  been  actually  rendered  in  good 
faith  by  the  attorney,  at  the  request  of  such  person,  and  they  can  reasonably 
be  regarded  as  being  necessary,  a  recovery  may  be  had  on  the  ground  that 
such  persons  are  liable  on  a  quantum  meruit  for  necessaries  furnished  them.4 


1.  Hittson  v.  Browne,  3  Colo.  304,  disap- 
proving Harland  v.  Lilienthal,  53  N.  Y.  438, 
where  the  court  came  to  a  different  conclusion. 

2.  Perkins  v.  McDuffee,  63  Me.  181.  In  this 
case  the  statute  expressly  provided  that  no  one 
not  having  such  qualifications  could  recover 
for  services  as  an  attorney.  It  was  held  also 
that  an  objection  on  this  ground  was  not  made 
too  late  where  it  was  made  after  the  argument, 
but  before  the  jury  was  charged. 

Mayor  Acting  as  Attorney  for  City. — Where  an 
attorney  who  is  mayor  and  ex  officio  council- 
man has,  without  collusion  or  fraud,  been  em- 
ployed as  an  attorney  to  appear  for  the  city 
and  defend  a  suit  brought  against  it,  there  is 
nothing  in  his  official  relations  to  the  city  to 
preclude  his  recovering  the  value  of  the  serv- 
ices actually  and  fairly  rendered  under  such 
employment.  Niles  v.  Muzzy,  33  Mich.  61, 
20  Am.  Rep.  670. 

Attorneys  for  Absent  Heirs,  Nonresident  De- 
fendants, etc. — As  to  the  compensation  of 
attorneys  appointed  by  the  court  to  represent 
absent  heirs  in  proceedings  involving  the  dis- 
tribution of  estates,  see  In  re  Rety's  Estate, 
75  Cal.  256;  Lee  v.  Superior  Court  (Cal.  1896), 
44  Pac.  Rep.  666;  Florance's  Succession,  36 
La.  Ann.  304;  Cox's  Succession,  32  La.  Ann. 
1036. 

As  to  the  fees  of  a  curator  ad  hoc  appointed 
to  represent  absent  defendants,  see  Bowie  v. 
Davis,  33  La.  Ann.  345;  Taylor  v.  Simpson, 
12  La.  Ann.  587. 

As  to  the  Kentucky  statute  providing  for 
the  appointment  and  compensation  of  an 
attorney  for  a  nonresident  defendant,  see 
Cabell  v.  Cabell,  1  Mete.  (Ky. )  333. 

3.  See  Lacey  v.  Willson,  83  Ind.  570;  Pyle 
v.  Cravens,  4  Litt.  (Ky.)  21 ;  Warner  v.  Hoff- 
man, 4  Edw.  Ch.  (N.  Y.)  381.  See  also  the 
title  Infants. 

Attorney  Appearing  for  Infant — Presumption 
of  Employment  by  Guardian. — In  Milliard  v. 
Carr,  6  Ala.  557,  it  is  held  that,  in  the  absence 
of  proof  to  the  contrary,  it  will  be  presumed 
that  an  attorney  appearing  for  an  infant  was 
employed  by  the  infant's  guardian  or  next 
friend. 

Committee  of  Lunatic— An  action  at  law  will 
not  lie  against  the  committee  of  a  lunatic  to 
recover  compensation  for  professional  services 
rendered  by  the  plaintiff  as  an  attorney  in 
conducting  the  proceedings  in  lunacy;  the 


court  that  has  the  final  settlement  of  the  com- 
mittee's accounts  has  the  exclusive  control 
of  such  expenditures.  But  the  estate  in  the 
hands  of  the  committee  is  liable  for  such  serv- 
ices.   Wier  v.  Myers,  34  Pa.  St.  377. 

Fees  Fixed  in  Judgment — No  Subsequent  Suit 
on  Quantum  Meruit. — Where  an  attorney  prose- 
cutes a  suit  in  equity  in  behalf  of  minors,  and 
recovers  judgment  for  his  clients,  and  a  proper 
fee  to  the  attorney  is  ascertained  and  adjudi- 
cated in  that  proceeding,  and  the  master  is 
directed  to  pay  the  same  out  of  the  sum  paid 
to  him  on  this  judgment,  such  attorney  cannot 
afterwards,  without  allegation  of  inability  to 
obtain  satisfaction  of  the  equityMiecree,  bring 
action  at  law  on  a  quantum  meruit,  to  recover 
a  fee  from  his  former  clients  for  the  serv- 
ices so  rendered.  Connor  v.  Ashley,  41  S. 
Car.  67. 

4.  Barker  v.  Hibbard,  54  N.  H.  539,  20  Am. 
Rep.  160;  Hallett?'.  Oakes,  1  Cush.  (Mass.)  296. 
See  also  the  titles  Infants;  Lunatics; 
Married  Women. 

Solicitor's  Fees  a  Charge  upon  Estate.  —  In 
Barnesley  v.  Powell,  Ambl.  102,  the  solicitor 
filed  a  petition,  stating  that  he  had  expended 
large  sums  in  prosecuting  suits  on  behalf  of 
B.,  who  was  a  lunatic,  against  the  defendant, 
P.,  and  praying  that  he  be  allowed  to  enter 
up  a  judgment  against  the  lunatic  for  such 
moneys,  in  order  "  that  thereby  he  may  have 
a  lien  on  his  real  estate."  Lord  Hardwieke 
thought  that  the  remedy  of  the  petitionei 
was  against  the  committee  of  the  lunatic  who 
had  employed  him,  but  said  that  the  com 
mittee  had  a  lien  on  the  lunatic's  estate,  both 
real  and  personal,  and  that  the  court  would 
assist  the  solicitor  in  declaring  him  to  stand 
in  the  place  of  the  committee;  and  a  decree 
was  so  entered  accordingly.  Lord  Hardwicke 
said:  "If  a  solicitor  prosecutes  to  a  decree 
he  has  a  lien  on  the  estate  recovered  in  the 
hands  of  the  person  recovering  for  his  bills." 
This  language,  in  so  far  as  it  intimated  that  a 
solicitor  had  a  lien  for  his  fees  on  real  estate, 
was  repudiated  by  the  House  of  Lords  in 
Shaw  v.  Neale,  6  H.  L.  Cas.  591. 

In  Matter  of  Southwick,  1  Johns.  Ch.  (N. 
Y.)  22,  Chancellor  Kent  refers  to  the  case  of 
Barnesley  v.  Powell,  Ambl.  102,  and  to  the 
similar  case  of  Ex  p.  Price,  2  Ves.  407.  and 
treats  them  as  merely  subrogating  the  solic- 
itor to  the  rights  of  the  committee,  adding 
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Amount  of  Compensation. — Where  an  attorney  renders  services  in  behalf  of  an 
infant  as  guardian  ad  litem,  or  otherwise,  he  is  entitled  to  the  same  compensa- 
tion as  for  similar  services  rendered  to  an  adult,1  except  where  he  acts  as 
guardian  ad  litem  for  an  infant  having  no  estate ;  in  such  cases,  his  fees  are 
taxed  as  part  of  the  costs  and  are  little  more  than  nominal  fees.2 

Guardian  may  Contract  for  Attorney  for  Infant. — It  is  the  duty  of  the  trustee,  guar- 
dian, or  next  friend  of  an  infant  or  other  person  under  disability,  to  contract 
with  counsel  for  professional  services  for  his  ward  and  agree  with  them  as  to 
their  compensation  ;  such  expenses  fall  under  the  head  of  just  allowances  to 
which  such  fiduciaries  are  entitled,  and  are  properly  included  in  their  accounts.3 

d.  Services  to  Estates  of  Decedents. — The  rights  and  duties  of  execu- 
tors and  administrators  in  regard  to  employing  counsel  will  be  treated  under 
another  title  in  this  work.4  Where  the  personal  representative  is  empowered 
to  charge  the  estate  with  attorney's  fees,  the  amount  thereof  is  to  be  deter- 
mined solely  from  the  fair  value  of  the  service  rendered,  and  the  estate  cannot 
be  made  liable  for  more.6 

e.  Services  in  Defending  Poor  Persons — Duty  to  Defend  Gratuitously. — It 
is  a  part  of  the  general  duty  of  members  of  the  bar  to  act  as  counsel  for  per- 
sons accused  of  crime  and  destitute  of  means,  upon  appointment  by  the  court, 
when  such  service  is  not  inconsistent  with  their  duties  to  others ;  and  in  such 
cases  they  must  look  alone  to  the  possible  future  ability  of  the  accused  to  pay 


that  the  remedy  of  the  solicitor  is  ordinarily, 
in  such  cases,  in  an  action 'at  law.  See  also 
the  extended  opinion  of  Chancellor  Cooper  in 
Brown  v.  Bigley,  3  Tenn.  Ch.  621. 

1.  Amount  of  Compensation.  —  Bowling  v. 
Scales,  1  Tenn.  Ch.  618;  Union  Ins.  Co.  v. 
Van  Rensselaer,  4  Paige  (N.  Y.)  87.  The 
right  of  a  solicitor,  who  has  rendered  services 
in  behalf  of  an  infant,  to  come  into  a  chan- 
cery court  to  have  the  amount  of  his  compen- 
sation ascertained,  depends  upon  his  having 
acquired  a  lien  upon  property  for  its  payment. 
Bowling  v.  Scales,  1  Tenn.  Ch.  618. 

2.  Infant  Having  No  Estate. — Yourie  v.  Nel- 
son, 1  Tenn.  Ch.  614.  See  also  Walker  v. 
Hallett,  1  Ala.  379;  Union  Ins.  Co.  v.  Van 
Rensselaer,  4  Paige  (N.  YO87;  Sutphen  v. 
Fowler,  9  Paige  (N.  Y.)  280;  Gott  v.  Cook, 
7  Paige  (N.  Y.)  544.  In  this  last  case  Chan- 
cellor Walworth  said  :  "  The  infant  children 
of  Mrs.  K.  having  no  vested  interest  in  the 
estate,  there  is  nothing  out  of  which  any  coun- 
sel fees  for  them  can  be  allowed.  And  the 
court  is  not  authorized  to  charge  a  fund  which 
may  eventually  all  belong  to  others,  with  any- 
thing more  than  the  taxable  costs  of  their 
guardian  ad  litem." 

Action  to  Recover  for  Support  of  Lunatic — Al- 
lowance to  Attorney. — See  Outland  v.  Outland 
(N.  Car.  1896),  23  S.  E.  Rep.  972,  as  to  what 
is  a  reasonable  allowance  to  an  attorney  who 
represented  the  plaintiff  in  an  action  by  one 
as  administrator  of  an  estate  and  as  next 
friend  of  an  imbecile,  to  have  money  expended 
in  the  support  of  the  imbecile  declared  a  lien 
on  land  held  by  the  defendants. 

3.  Yourie  v.  Nelson,  1  Tenn.  Ch.  615.  See 
also  Fearns  v.  Young,  10  Ves.  Jr.  184;  Crump 
v.  Baker,  18  Ves.  Jr.  285;  Stewart  v.  Hoare,  2 
Bro.  C.  C.  663;  Bignol  v.  Bignol,  n  Ves.  Jr. 
328;  Hunt  -j.  McClanahan,  1  Heisk.  (Tenn.) 
5°3- 

Fee  of  Guardian  ad  Litem. — The  court  may 
3  C.  of  L. — 27  4 


require  the  other  party  to  pay  a  reasonable 
fee  to  the  guardian  ad  litem  of  the  infant. 
Yourie  v.  Nelson,  1  Tenn.  Ch.  615;  Walker 
v.  Hallett,  1  Ala.  379;  Sutphen  v.  Fowler,  9 
Paige  (N.  Y.)  280.  Compare  Gott  v.  Cook, 
7  Paige  (N.  Y.)  544;  Union  Ins.  Co.  v.  Van 
Rensselaer,  4  Paige  (N.  Y.)  87. 

Where  the  appointment  of  a  guardian  ad 
litem  is  made  necessary  by  the  complainant, 
the  latter  may  be  charged  with  the  fee  for 
such  guardian.  Carter  v.  Montgomery,  2 
Tenn.  Ch.  455. 

4.  See  the  title  Executors  and  Admin- 
istrators. 

Where  the  Executor  Is  Himself  the  Attorney 
he  is  entitled  only  to  expenses  and  disburse- 
ments. Campbell  v.  Purdy,  5  Redf.  (N.  Y.) 
434- 

A   different   rule   prevails   in  Tennessee. 
Fulton  v.  Davidson,  3  Heisk.  (Tenn.)  643. 
Services  to  Executor  under  a  Superseded  Will. 

— Where  an  attorney  renders  services  to  an 
executor  under  a  will  which  is  afterwards  set 
aside,  the  administrator  who  succeeds  the 
executor  in  the  management  of  the  estate  will 
be  liable  to  the  attorney  out  of  the  funds  of 
the  estate  in  his  hands.  Nave  v.  Salmon,  51 
Ind.  159. 

Contest  of  Will. — In  the  contest  of  a  will, 
where  the  legatees  are  made  defendants  and 
the  executor  is  more  interested  in  his  indi- 
vidual than  in  his  representative  capacity  in 
seeing  the  will  upheld,  the  counsel  fees  should 
be  apportioned  between  the  estate  and  the 
legatees.    Roll  v.  Mason,  9  Ind.  App.  651. 

For  cases  where  the  estate  was  held  not 
chargeable  with  attorneys'  fees,  see  Morvant's 
Succession,  46  La.  Ann.  301 ;  Titlow's  Estate, 
163  Pa.  St.  35. 

6.  Amount  of  Fees.  —  Macarty's  Succes- 
sion, 3  La.  Ann.  518;  Lee's  Succession,  4  La. 
Ann.  578 ;  Virgin's  Succession,  18  La.  Ann. 42  ; 
Sterry's  Succession,  38  La.  Ann.  854. 
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for  their  compensation,  where  no  provision  for  compensation  is  made  by 
statute;  no  implied  liability  arises  on  the  part  of  the  county  or  state  to  pay 
for  such  services.1 

Statute  Providing  for  Gratuitous  Service  Constitutional. — A  statute  authorizing  courts 
of  record  to  appoint  counsel  for  persons  defendants  in  criminal  proceedings, 
and  requiring  attorneys  so  appointed  to  act  without  compensation,  is,  there- 
fore, not  unconstitutional,  it  being  merely  a  recognition  of  a  power  already 
existing ;  it  cannot  be  attacked  as  taking  the  attorney's  time  and  labor,  his 
property,  without  compensation,  since  such  a  duty  is  one  of  those  impliedly 
assumed  upon  his  being  admitted  as  an  attorney  and  officer  of  the  court.2 

Indiana  and  Wisconsin  Doctrine. — A  different  doctrine  prevails,  however,  in  Indi- 
ana and  Wisconsin.  In  those  states  it  is  held  that  the  courts  cannot  require  an 
attorney  to  render  services  in  behalf  of  an  indigent  criminal  gratuitously,  and  a 
statute  authorizing  them  to  do  so  is  unconstitutional  as  taking  private  prop- 
erty without  compensation ;  the  courts  have  abundant  power  to  appoint 
attorneys  to  defend  such  persons  and  to  require  them  to  serve,  but  upon  such 
appointment  an  implied  promise  arises  on  the  part  of  the  county  or  state  to 
pay  a  reasonable  compensation  for  such  services.3 

statutes  Providing  for  Compensation. — In  a  number  of  the  states,  statutes  have  been 
passed  providing  for  compensation  to  attorneys  appointed  in  such  cases.4 


1.  Counsel  must  Serve  Gratuitously. — Arkan- 
sas County  v.  Freeman,  31  Ark.  266;  Rowe  v. 
Yuba  County,  17  Cal.  61 ;  Lamont  v.  Solano 
County,  49  Cal.  158;  Elam  -».  Johnson,  48  Ga. 
348;  Vise  v.  Hamilton  County,  19  111.  78; 
Dismukes  v.  Noxubee  County,  58  Miss.  612, 
38  Am.  Rep.  339;  Johnston  v.  Lewis  County, 
2  Mont.  159;  People  v.  Niagara  County,  78 
N.  Y.  622;  Matter  of  Kelly,  12  Daly  (N.  Y.) 
no  (a  civil  suit  under  §  460,  N.  Y.  Code); 
Wayne  County  v.  Waller,  90  Pa.  St.  99,  35  Am. 
Rep.  636;  Wright  v.  State,  3  Heisk.  (Tenn.) 
256;  House  v.  Whitis,  5  Baxt.  (Tenn.)  690. 

Without  any  action  on  the  part  of  the  legis- 
lature, it  would  be  the  duty  of  an  attorney 
appointed  by  the  court  to  defend  the  prisoner 
without  any  compensation.  Washoe  County 
v.  Humboldt  County,  14  Nev.  123. 

2.  Statute  Providing  that  Attorney  shall  De- 
fend Gratuitously. — Samuels  v.  Dubuque  Coun- 
ty, 13  Iowa  536;  Presby  v.  Klickitat  County, 
5  Wash.  329.  In  the  latter  case,  the  court,  by 
Anders,  C.  J.,  said:  "In  some  instances,  no 
doubt,  it  is  a  hardship  upon  an  attorney  to 
be  obliged  to  defend  poor  persons  without 
compensation;  but,  when  called  upon,  it  is  a 
duty  which  he  owes  to  the  profession,  to  the 
court  engaged  in  the  trial,  and  to  the  cause  of 
humanity  and  justice,  not  to  withhold  his  as- 
sistance nor  spare  his  best  exertions  in  the 
defense  of  one  who  has  the  double  misfortune 
to  be  stricken  by  poverty  and  accused  of 
crime.  Cooley  Const.  Lim.  (4th  ed.),  p.  412. 
*  *  *  An  attorney  is  an  officer  of  the  court, 
and  he  takes  his  office  with  all  its  burdens 
as  well  as  all  its  rights  and  privileges;  and 
among  the  burdens  thus  assumed  is  that  of 
being  obliged,  when  requested  by  the  court, 
to  conduct,  without  compensation,  the  de- 
fense of  those  who  are  destitute  of  means  and 
are  accused  of  crime." 

3.  Rule  In  Indiana  and  Wisconsin. — Webb  v. 
Baird,6  Ind.  13;  Blythe  v.  State,  4  Ind.  525  ; 
Dane  County  v.  Smith,  13  Wis.  585,  80  Am. 


Dec.  754.  See  also  Cheek  v.  Schwartz,  70 
Ind.  339;  Buchman  v.  State,  59  Ind.  1. 

In  Webb  v.  Baird,  6  Ind.  17,  the  court,  by 
Stuart,  J.,  said  :  "  The  legal  profession  having 
been  thus  properly  stripped  of  all  its  odious 
distinctions  and  peculiar  emoluments,  the 
public  can  no  longer  justly  demand  of  that 
class  of  citizens  any  gratuitous  services  which 
would  not  be  demandable  of  every  other  class. 
To  the  attorney  his  profession  is  his  means  of 
livelihood.  His  legal  knowledge  is  his  capi- 
tal stock.  His  professional  services  are  no 
more  at  the  mercy  of  the  public,  as  to  remu- 
neration, than  are  the  goods  of  the  merchant 
or  the  crops  of  the  farmer  or  the  wares  of  the 
mechanic.  The  law  which  requires  gratui- 
tous services  from  a  particular  class  in  effect 
imposes  a  tax  to  that  extent  upon  such  class — 
clearly  in  violation  of  the  fundamental  law 
which  provides  for  a  uniform  and  equal  rate 
of  assessment  and  taxation  upon  all  citizens." 

In  Dane  County  v.  Smith,  13  Wis.  585,  80 
Am.  Dec.  754,  the  subject  was  considered, 
and  it  was  held  that  courts  of  record  of  the 
state  had  full  power  and  it  was  their  duty  to 
appoint  counsel  to  defend  indigent  persons 
charged  with  crime,  even  had  the  statute  not 
specifically  so  provided.  But  it  was  held  that 
the  court  could  not  require  counsel  to  serve 
without  compensation,  and  that  the  provision 
of  the  statute  requiring  them  to  render  such 
services  gratuitously  was  unconstitutional  and 
void. 

4.  Statutes  Providing  for  Appointment  and 
Compensation  of  Attorneys. — The  Alabama  Stat- 
ute of  1868,  authorizing  the  judges  to  appoint 
an  attorney  for  a  prisoner  unable  to  employ 
counsel,  and  allowing  such  appointee  "one- 
half  of  the  compensation  allowed  by  law  to 
solicitors,"  is  held  to  import  that  he  is  en- 
titled to  the  statutory  compensation  whether 
there  is  a  conviction,  acquittal,  or  dismissal. 
Commissioners  Ct.  v.  Turner,  45  Ala.  199. 

The  Indiana  Statute  authorizing  a  court  to 
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Rule  in  Civil  Cases. — It  seems  that  the  court  may  require  the  services  of  an 
attorney  in  civil  cases  without  compensation  beyond  what  the  client  may  be 
able  to  pay.1 

2.  Amount — a.  GENERALLY — Reasonable  Compensation — Absence  of  Contract. — The 
amount  of  compensation  which  an  attorney  is  entitled  to  recover,  when 
not  fixed  by  the  terms  of  his  contract  with  his  client,  is  measured  by  the 


appoint  an  attorney  to  defend  a  poor  person, 
does  not  limit  the  power  of  the  court  to  the 
appointment  of  one  attorney  only;  the  actual 
necessity  of  the  case  alone  regulates  the  ju- 
dicial discretion  of  the  court  in  making  such 
appointments.  Gordon  v.  Dearborn  County, 
52  Ind.  322. 

A  circuit  court,  to  which  a  change  of  venue 
has  been  taken  for  the  the  trial  of  a  felony, 
may  appoint  attorneys  to  defend  the  prisoner 
as  a  poor  person,  and  make  an  allowance  for 
the  services  of  such  attorneys,  which  shall 
have  the  same  binding  force  upon  the  county 
from  which  the  venue  was  taken  as  if  made  by 
the  circuit  court  of  that  county.  Gordon  v. 
Dearborn  County,  52  Ind.  322;  Baker  v.  Knox 
County,  18  Ind.  170. 

The  Nebraska  Statute. — When  the  District 
Court  appoints  counsel,  under  section  437  of 
the  Criminal  Code  of  Nebraska,  to  conduct  the 
defense  of  an  indigent  prisoner,  the  claim  of 
the  attorney  for  services  rendered  in  the  case 
in  the  trial  court  and  on  appeal  should  be 
presented  to  the  District  Court  for  allowance, 
and  not  to  the  Supreme  Court.  Edmonds  v. 
State,  43  Neb.  742.  See  also  State  v.  Went- 
ler,  76  Wis.  89;  Boone  County  v.  Armstrong, 
23  Neb.  764. 

Under  the  Ohio  Statute,  no  right  of  appeal 
lies  on  behalf  of  dissatisfied  counsel  from  the 
action  of  the  board  of  county  commissioners 
allowing  the  claim  of  counsel  for  defending 
an  indigent  prisoner.  Geauga  County  v.  Ran- 
ney,  13  Ohio  St.  388. 

Rev.  Stat,  of  Wisconsin,  §  4713,  provides  that 
where  counsel  is  appointed  by  the  court,  the 
count}'  in  which  the  case  is  pending  shall 
be  liable  for  only  such  sum  as  the  court  in 
which  such  services  were  performed  shall 
certify  to  be  a  reasonable  compensation,  not 
to  exceed  fifteen  dollars  per  day.  Under  this, 
if  the  case  is  appealed  and  tried  in  the  Supreme 
Court,  this  latter  court  cannot  certify  for  the 
services  rendered  before  it,  but  it  is  the  duty 
of  the  trial  court  to  make  such  certificate  upon 
notice  to  the  district  attorney,  after  proof  of 
the  services  rendered.  State  t'.Wentler,  76  Wis. 
89.    See  also  Edmonds  v.  State,  43  Neb.  742. 

Under  the  Maine  Statute,  where  two  or  more 
persons  are  jointly  indicted  for  a  capital 
offense  and,  by  order  of  the  court,  are  tried 
jointly,  and,  on  application  therefor,  the  court 
assigns  separate  counsel  for  each,  the  presid- 
ing judge  has  authority,  under  the  statute, 
to  allow  not  exceeding  one  hundred  and  fifty 
dollars  in  all  for  the  services  of  counsel  for 
any  one  on  trial,  including  services  upon  ap- 
peal or  upon  exceptions  before  the  law  court. 
Anonymous,  76  Me.  207. 

The  Nevada  Statute  provides  for  allowing  an 
attorney  appointed  by  the  court  to  defend  a 
prisoner  "  such  fe  e  ;i-  the  court  may  fix,  not  to 
exceed  fifty  dollars."    Under  this,  it  is  held 
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that  where  the  attorney,  after  a  trial  of  the  case 
in  one  county,  follows  it  to  another  county  to 
which  it  is  removed,  and  then  to  the  Supreme 
Court,  he  is  entitled  to  a  separate  fee,  not  ex- 
ceeding fifty  dollars,  for  each  of  the  three 
trials.  Washoe  County  v.  Humboldt  County, 
14  Nev.  123. 

The  Michigan  Statute,  How.  Ann.  Stat.,  §  9046, 
provides  that  an  attorney  appointed  to  defend 
a  pauper  criminal  may  recover  of  the  county 
certain  fees,  on  the  certificate  of  the  presiding 
judge.  The  succeeding  section  provides  that 
if  the  attorney  follows  the  case  to  another 
county  or  to  the  Supreme  Court,  he  may 
recover  an  enlarged  compensation.  It  was 
held  in  Springer  v.  Board  of  Auditors,  99 
Mich.  513,  that  this  enlarged  compensation 
was  to  be  fixed  by  the  court  to  which  the 
cause  was  removed.  But  in  People  v.  Hani- 
fan,  99  Mich.  516,  the  court  held  that  under 
art.  x.,  §  10,  of  the  constitution,  giving  the 
board  of  supervisors  "exclusive  power  to  fix 
the  compensation  for  all  services  rendered," 
etc.,  the  power  was  vested  solely  in  the  board 
of  supervisors  to  fix  such  enlarged  compensa- 
tion. The  former  case  was  therefore  over- 
ruled as  having  been  decided  under  a  misap- 
prehension. 

1.  In  Civil  Cases. — In  House  v.  Whitis,  5 
Baxt.  (Tenn.)  690,  the  court  held  that  the 
solicitor  and  guardian  ad  litem  of  an  infant 
defendant  was  not  entitled  to  compensation 
out  of  a  fund  in  court  belonging  to  the  ad- 
verse party,  where  such  infant  had  no  prop- 
erty in  reach  of  the  court.  Sneed,  J. ,  speaking 
for  the  court,  said:  "The  court  has  a  right 
to  command  the  services  of  counsel  for  per- 
sons unable  to  pay,  in  civil  as  well  as  crim- 
inal cases.  When  a  lawyer  takes  his  license, 
he  takes  it  burthened  with  these  honorary 
obligations.  He  is  a  sworn  minister  of  jus- 
tice, and,  when  commanded  by  the  court,  can- 
not withhold  his  services  in  cases  prosecuted 
in  forma  pauperis."  See  also  Wright  v.  State, 
3  Heisk.  (Tenn.)  256. 

Under  Nevj  York  Code,  §  460,  counsel 
assigned  to  one  permitted  to  sue  in  forma  pau- 
peris must  act  without  compensation.  He 
cannot  therefore  withhold  a  part  of  the  money 
recovered,  by  virtue  of  an  agreement  made 
with  his  client.  Matter  of  Keily,  12  Daly 
(N.  Y.)  no. 

The  attorney  making  the  application  to 
allow  a  plaintiff  to  sue  in  forma  pauperis 
should  not  be  assigned  as  counsel,  unless  the 
case  is  an  exceptional  one,  and  then  only 
when  it  clearly  appears  that  the  party  seeking 
to  sue  knows  that  the  counsel  assigned  is 
bound  to  act  without  compensation,  and 
where  counsel  certifies  that  he  will  so  act,  and 
that  no  charge  for  counsel  fees  will  be  made. 
Harris  v.  Mutual  L.  Ins.  Co.  (Supreme  Ct.), 
13  N.  Y.  Supp.  718. 
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reasonable  value  of  the  services  rendered.1 

The  Circumstances  to  be  Considered  in  Determining  the  Compensation  to  be  recovered  are 


1.  Recovery  on  Quantum  Meruit. — Downing 
v.  Major,  2  Dana  (Ky.)  228;  Calvert  v.  Coxe, 
1  Gill  (Md.)  123;  Webb  v.  Browning,  14 
Mo.  354;  Smith  v.  Davis,  45  N.  H.  566;  Van 
Every  v.  Adams,  42  N.  Y.  Super.  Ct.  126; 
Starin  v.  New  York,  106  N.  Y.  82;  Garr  v. 
Mairet,  1  Hilt.  (N.  Y.)  498;  Taggart  v. 
Hower  (Pa.  1889),  17  Atl.  Rep.  13;  Planters' 
Bank  v.  Hornberger,  4  Coldw.  (Tenn.)  567; 
Newman  v.  Davenport,  9  Baxt.  (Tenn.)  544; 
Vilas  v.  Downer,  21  Vt.  419. 

In  People  v.  Delaware  County,  45  N.  Y. 
202,  the  court,  by  Folger,  J.,  said:  "He  [the 
attorney]  should  be  paid  what  his  services 
were  reasonably  worth  ;  not  according  to  what 
they  produced  to  his  client,  but  what  such  serv- 
ices in  themselves  considered  were  reasona- 
bly worth,  looking  at  the  time,  labor,  talent, 
and  skill  expended  in  the  bestowal  of  them.  " 

Attorneys  are  generally  entitled  to  recover 
for  their  services  what  they  could  have  ob- 
tained under  a  contract  made  in  advance. 
Middleton  v.  Bankers,  etc.,  Tel.  Co.,  32  Fed. 
Rep.  524. 

An  attorney  cannot  rightfully  claim  half  the 
amount  recovered  because  the  debt  was  des- 
perate. He  should  prove  his  services,  and  may 
recover  the  usual  compensation  therefor. 
Christy  v.  Douglas,  Wright  (Ohio)  485. 

A  Contract  to  Pay  is  Implied,  where  services 
are  rendered  in  good  faith  at  the  request  of 
the  client.  Cooper  v.  Hamilton,  52  111.  119; 
Taft  v.  Shaw,  159  Mass.  592 ;  Boyd  v.  Chi- 
cago, etc.,  R.  Co.,  84  Mo.  615;  Holmes  v. 
Holland,  29  Cine.  L.  Bull.  (Ohio)  115; 
Isham  7'.  Parker,  3  Wash.  755. 

Several  Cases  Involving  the  Same  Issues. — 
Where  there  are  several  suits  all  of  the 
same  character,  the  determination  of  one 
of  which  will  determine  all  the  others, 
counsel  cannot  recover  the  same  for  each  suit 
as  if  each  had  been  litigated  separately,  but 
must  be  limited  to  a  reasonable  compensation 
for  the  case  tried,  and  to  a  nominal  one 
for  the  others.  Brackett  v.  Sears,  15  Mich. 
244. 

And  see  In  re  Metropolitan  Coal  Consumers' 
Assoc.,  45  Ch.  Div.  606,  where  it  was  held  that 
where  the  attorney,  through  ignorance  or  neg- 
ligence, brings  twenty  separate  suits,  when 
only  one  was  necessary,  he  is  entitled  to 
recover  for  one  only.  See  Timberlake  v. 
Crosby,  81  Me.  249. 

Question  of  Fact. — The  value  of  the  attorney's 
services  to  be  recovered  is  a  question  of  fact. 
Reves  v.  Hyde,  14  Daly  (N.  Y.)  431 ;  Holm 
v.  Parmele-Eccleston  Co.,  13  Misc.  Rep.  (N. 
Y.  City  Ct.)  317;  Proulx  v.  Stetson,  etc.,  Mill 
Co.,  6  Wash.  478;  Steel  v.  Gordon  (Wash. 
1896),  45  Pac.  Rep.  151. 

Regulations  of  Bar  Association. — In  the  ab- 
sence of  a  special  or  implied  agreement,  a 
client  is  not  necessarily  bound  to  pay  for  the 
services  of  an  attorney  according  to  the  rates 
which  may  be  prescribed  by  the  rules  and 
regulations  of  the  bar  association,  and  is  lia- 
ble only  on  the  basis  of  a  quantum  meruit. 
Boylan  v.  Holt,  45  Miss.  277.   See  also  Plant- 
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ers'  Bank  v.  Hornberger,  4  Coldw.  (Tenn.) 

531. 

Compensation  of  Attorney  Employing  Substi- 
tute.— Where  a  firm  of  attorneys  have  been 
retained  to  accomplish  a  certain  end,  and 
they  employ  an  attorney  to  act  for  them,  they 
assuming  all  the  responsibility,  their  com- 
pensation cannot  be  confined  to  the  amount 
paid  by  them  to  their  representative,  but  they 
are  entitled  to  recover  the  fair  value  of  such 
services.  Hyde  v.  Moxie  Nerve  Food  Co., 
160  Mass.  559. 

Statutory  Provisions. — The  statute  of  Vir- 
ginia, fixing  the  attorney's  fee  to  be  taxed  to 
the  winning  party  at  two  dollars  and  fifty 
cents,  does  not  preclude  a  contract,  express 
or  implied,  for  a  fee  of  any  amount.  Yates 
v.  Robertson,  80  Va.  475. 

See,  as  to  the  Neiv  York  statute  of  1876,  c. 
431,  fixing  the  attorney's  fee  in  a  special  class 
of  cases,  Bockes  v.  Hathorn,  17  Hun  (N.  Y.)  87. 

The  mere  acceptance  by  the  defendant  in  an 
injunction  suit  upon  dissolving  the  injunc- 
tion of  the  statutory  attorney's  fee  with  the 
costs  of  the  suit  is  not  a  waiver  of  the  right 
to  recover  attorney's  fees  in  an  action  upon  the 
injunction  bond.  Steel  v.  Gordon  (Wash. 
1896),  45  Pac.  Rep.  151. 

Finding  as  to  Fees  Reluctantly  Disturbed  on 
Appeal. — The  judgment  of  the  trial  court  or 
of  the  referee,  allotting  the  attorney  the 
amount  claimed  by  him  for  his  fees,  will  not 
be  disturbed  on  appeal  by  the  client,  unless 
a  strong  showing  of  excessive  charges  can  be 
made,  the  determination  of  such  matters  be- 
ing peculiarly  within  the  province  of  the  trial 
court.  Nelson  v.  Blaisdell,  23  Oregon  507.  See 
Whitney  v.  New  Orleans,  54  Fed.  Rep.  614; 
Walters  v.  Western,  etc.,  R.  Co.,  69  Fed.  Rep. 
706;  Fillmore  v.  Wells,  10  Colo.  228;  Louis- 
ville Gas.  Co.  v.  Hargis  (Ky.  1896),  33  S.  W. 
Rep.  946;  Mygatt  v.  Willcox,  1  Lans.  (N.  Y.) 
55;  Howe  v.  Kenyon,  4  Wash.  677. 

Knowledge  of  Attorney's  Usual  Rates  of  Charges. 
— Employing  an  attorney  with  knowledge  of 
his  usual  charges  for  professional  services,  and 
without  stipulating  as  to  compensation,  seems 
evidence  of  a  contract  to  pay  at  the  attorney's 
usual  rates.  But  the  neglect  on  the  part  of  a 
client  to  dissent,  when  informed  of  the  charges 
his  attorney  is  making  in  a  pending  suit,  is 
not  an  acquiescence  in  those  charges.  Vilas  v. 
Downer,  21  Vt.  419. 

Evidence. —  In  an  action  for  compensation 
for  services  rendered  in  taking  depositions, 
an  unofficial  copy  of  the  depositions,  contain- 
ing all  the  questions  and  answers,  is  admissible 
to  show  whether  the  plaintiff  performed  the 
services  with  proper  care,  where  the  copy  is 
shown  by  a  witness,  who  was  present,  to  be  a 
correct  one.    Stark  v.  Hill,  31  Mo.  App.  101. 

Where  the  plaintiff's  employment  is  denied, 
the  records  and  pleadings  in  the  action  are 
admissible,  as  tending  to  prove  his  employ- 
ment and  the  value  of  his  services.  Stringer 
7'.  Breen,  7  Ind.  App.  557.  See  also  Sheil  v. 
Muir  (Supreme  Ct.).  4  N.  Y.  Supp.  272. 
The  defendant's  admission  to  a  third  party 
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the  amount  and  character  of  the  services  rendered  ; 1  the  labor,  time,  and  trouble 
involved  ;2  the  character  and  importance  of  the  litigation  in  which  the  services 
were  rendered  ; 3  the  amount  of  money  or  the  value  of  the  property  to  be 


that  he  was  indebted  to  the  plaintiff  in  the 
sum  sued  on  for  services  rendered  is  proof  of 
the  plaintiff's  right  to  recover.  Morton  v. 
Cain,  50  Ala.  408. 

Fees  Not  Measured  by  Amount  of  Taxable 
Costs — In  New  Tork,  prior  to  the  code,  the 
rule  was  that,  in  the  absence  of  a  special  agree- 
ment, the  taxable  costs  were  the  measure  of 
the  attorney's  compensation.  McFarland -v. 
Crary,  8  Cow.  (N.  Y.)  253;  Richardson  v. 
Brooklyn  City,  etc.,  R.  Co.,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  342,  note;  Scott  v.  Elmendorf, 
12  Johns.  (N.  Y.)  315. 

Under  the  code  this  rule  no  longer  prevails. 
Starin  v.  New  York,  106  N.  Y.  82;  Garr  v. 
Mairet,  1  Hilt.  (N.  Y.)  498;  Easton  v.  Smith, 

I  E.  D.  Smith  (N.  Y.>  318;  Stow  v.  Hamlin, 

II  How.  Pr.  (N.  Y.  Supreme  Ct.)  452;  Sand- 
ford  v.  Ruckman,  24  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  521. 

In  Starin  v.  New  York,  106  N.  Y.  82,  an 
attorney  employed  by  a  city  brought  several 
thousand  actions  for  violations  of  the  law 
against  selling  liquor  without  a  license.  In 
most  of  the  cases  the  services  rendered  were 
purely  formal  and  clerical.  It  was  held  that 
the  taxable  costs  did  not  afford  an  arbitrary 
measure  of  compensation  to  which  the  attor- 
ney was  entitled  from  the  city,  and  that  he 
was  entitled  only  to  what  his  services  could 
be  shown  to  be  reasonably  worth. 

The  fee  may  exceed  or  fall  short  of  the 
amount  of  taxable  costs,  according  to  the  ex- 
tent and  character  of  the  services  rendered. 
Smith  v.  Davis,  45  N.  H.  566. 

See,  for  cases  wherein  the  attorney  was  held 
to  be  entitled  to  a  fee  exceeding  the  amount 
of  the  taxable  costs,  Celluloid  Mfg.  Co.  v. 
Chandler,  27  Fed.  Rep.  9;  People  v.  Fulton 
County,  53  Hun  (N.  Y.)  254.  But  in  Mundy 
V .  Schantz,  52  N.  J.  Eq.  744,  it  was  held  that, 
in  the  absence  of  a  specific  agreement,  a  solic- 
itor who  conducted  an  undefended  foreclosure 
suit  could  not  charge  his  client  for  services 
therein  a  sum  exceeding  the  amount  of  the 
taxed  bill  of  costs. 

1.  Amount  and  Character  of  Service. — Breaux 
v.  Francke,  30  La.  Ann.  336;  Eggleston  v. 
Boardman,  37  Mich.  14;  Holly  Springs  v. 
Manning,  55  Miss.  380;  People  v.  Bond  St. 
Sav.  Bank,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  15. 

Trying  Difficult  Case  or  Investigating  Difficult 
Question. — No  regular  measure  of  value  can  be 
fixed  for  services  of  counsel  in  trying  a  diffi- 
cult case  or  investigating  intricate  questions 
of  law.  In  determining  the  value  of  such  serv- 
ices, it  is  proper  to  consider  the  amount,  the 
questions  of  law,  the  labor  and  responsibility, 
and  the  interests  (or  the  relative  importance 
to  the  clients  of  success  or  failure)  involved, 
the  result  of  the  service,  and  the  learning, 
tact,  integrity,  and  assiduity  of  the  counsel. 
People  v.  Bond  St.  Sav.  Bank,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  15 ;  International, 
etc.,  R.  Co.  v.  Clark,  81  Tex'.  51. 


2.  Labor,  Time,  and  Trouble  Involved. — Breaux 

v.  Francke,  30  La.  Ann.  336;  Macarty's  Suc- 
cession, 3  La.  Ann.  518;  Lee's  Succession,  4 
La.  Ann.  578;  Koenig  v.  Harned  (N.  J.  1888), 
13  Atl.  Rep.  236;  Farley  v.  Geisheker,  78 
Iowa  453  (as  shown  from  the  record).  See 
Crowell  v.  Truax,  94  Mich.  585. 

The  sum  to  be  paid  an  attorney  is  to  be  de- 
termined by  the  importance  of  the  contest, 
the  labor  and  responsibility  of  the  counsel, 
and  every  circumstance  attending  the  cause, 
which,  according  to  established  usage,  serves 
to  guide  to  a  conclusion  as  to  what  is  a  proper 
professional  charge.  Holly  Springs  v.  Man- 
ning, 55  Miss.  380. 

Traveling  Expenses — Time  Involved. — In  an 
action  to  recover  counsel  fees,  an  instruction 
that  "if  plaintiffs  were  employed  by  defend- 
ants to  come  from  San  Francisco  to  Virginia 
City,  or  from  San  Francisco  to  Aurora,  and 
there  was  no  special  agreement  as  to  the 
amount  to  be  paid,  they  can  only  recover  the 
value  of  the  services  rendered  at  the  place 
where  they  were  rendered,  with  the  addition 
of  reasonable  traveling  expenses,  and  if  the 
traveling  expenses  were  paid  by  defendants', 
then  they  cannot  be  recovered  by  plaintiffs,"  is 
clearly  erroneous  as  to  the  matter  of  time  ;  the 
attorney  is  entitled  to  charge  for  the  entire 
time  consumed  in  the  case,  including  that  oc- 
cupied in  traveling.  Quint  v.  Ophir  Silver 
Min.  Co.,  4  New  304. 

Several  Attorneys  Employed — Proof  that  Plain- 
tiff's  Labors  were  Lightened. — Evidence  that 
other  attorneys  were  employed  in  the  same 
case  or  in  the  same  matter  which  the  plaintiff 
attorney  was  engaged  upon,  is  not  admissible 
where  it  is  not  made  to  appear  that  they  light- 
ened his  labors  in  some  respect.  Hutchinson 
v.  Dunham,  41  111.  App.  107;  Matter  of  Simp- 
son's Estate  (Supreme  Ct.),  5  N.  Y.  Supp.  863. 

3.  Character  and  Importance  of  the  Litiga- 
tion.— Campbell  v.  Goddard,  17  111.  App.  385; 
Selover  v.  Bryant,  54  Minn.  434;  Ottawa 
University  v.  Parkinson,  14  Kan.  159;  Holly 
Springs  -'.  Manning,  55  Miss.  380;  Harland 
v.  Lilienthal,  53  N.  Y.  438;  Quint  v. 
Ophir  Silver  Min.  Co.,  4  Nev.  304.  See 
Louisville  Gas  Co.  v.  Hargis  (Ky.  1896),  33  S. 
W.  Rep.  946. 

And  in  an  action  to  recover  for  compensa- 
tion in  a  suit  involving  large  amounts,  it  is 
reversible  error  to  instruct  the  jury  that  the 
magnitude  of  the  controversy  and  the  great 
value  of  the  property  should  not  be  considered 
in  determining  what  compensation  plaintiff 
was  entitled  to  recover.  Smith  v.  Chicago, 
etc.,  R.  Co.,  60  Iowa  515. 

Where  an  attorney  is  called  into  important 
unfinished  litigation,  to  succeed  distinguished 
counsel  who  have  failed  to  satisfy  the  client, 
it  cannot  be  said  that  the  matters  were  trivial, 
and  not  worthy  of  compensation.  Niemann  v, 
Collyer  (Supreme  Ct.),  24  N.  Y.  Supp.  516. 

"  It  is  very  evident  that  the  responsibility,  the 
care,  anxiety,  and  mental  labor,  is  much  greater 
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affected;1  the  professional  skill  and  experience  called  for;2  the  character  and 
standing  in  their  profession  of  the  attorneys ; 3  and  whether  or  not  the  fee  is 


in  a  case  where  the  amount  in  controversy  is 
large  than  where  it  is  insignificant,  although, 
perhaps,  the  same  questions  might  be  raised 
in  each  case,  or  the  more  difficult  questions 
arise  in  the  case  where  the  amount  was  of  but 
slight  consequence.  Nor  is  this  responsi- 
bility, care,  and  mental  labor  dependent 
alone  upon  the  number  of  hours  or  days 
which  may  be  given  to  the  preparation  and 
trial  or  argument  of  a  case.  This  responsi- 
bility and  mental  anxiety  is  not  so  imagina- 
tive and  shadow)'  that  it  should  not  be 
considered  in  arriving  at  a  proper  compensa- 
tion to  be  allowed  in  fixing  the  value  of  the 
services  rendered.  "  Eggleston  v.  Boardman, 
37  Mich.  17.  See  also  Chamberlain  v.  Rodg- 
ers,  79  Mich.  219. 

1.  Amount  Involved. — Smith  v.  Chicago, 
etc.,  R.  Co.,  60  Iowa  515.  See  also  note  im- 
mediately preceding. 

Partition  Proceedings. — This  is  not  true, 
however,  except  to  a  very  slight  extent,  in 
cases  of  mere  partition  of  property.  Rey- 
nolds v.  McMillan,  63  111.  46. 

Amount  in  Controversy — Ability  of  Client — Re- 
sult of  Effort. — In  Lombard  v.  Bayard,  1  Wall. 
Jr.  (C.  C.)  196,  Mr.  Justice  Grier  observed: 
"  Every  gentleman  of  the  bar  well  knows  that 
there  cannot  beany  one  rule  of  charges  in  the 
nature  of  a  horizontal  tariff  for  all  cases. 
Often,  when  the  parties  are  poor  and  the  mat- 
ter in  contest  is  small,  counsel  receive  but  very 
inadequate  compensation  for  their  exertion  of 
body  and  mind ;  and  for  myself  I  know  that 
for  some  of  the  most  severe  labor  of  my  profes- 
sional life  I  have  been  the  least  well  paid.  In 
other  cases,  where  the  parties  are  wealthy  and 
the  sum  in  controversy  large,  they  will  receive 
a  tenfold  greater  compensation  for  perhaps  a 
tithe  of  the  same  labor.  In  some  cases  the  whole 
sum  in  dispute  would  be  poor  compensation  ;  in 
others,  five  per  cent,  of  it  would  be  very  liberal. 
Hence,  in  all  cases,  professional  compensation 
is  gauged,  not  so  much  by  the  amount  of  the 
labor  as  by  the  amount  in  controversy,  the 
ability  of  the  party,  and  the  result  of  the 
effort."  Quoted  with  approval  in  Stevens  v. 
Ellsworth  (Iowa  1895),  63  N.  W.  Rep.  683. 

Illustrations. — Five  thousand  dollars  is  a 
reasonable  attorney's  fee  for  conducting  suc- 
cessfully, in  the  Illinois  Appellate  Court,  a 
suit  involving  one  hundred  thousand  dollars. 
Sanders  v.  Seelye,  128  111.  631. 

Ten  thousand  dollars  is  not  an  excessive  fee 
where  the  plaintiff's  services  resulted  in  secur- 
ingan  opinion  from  the  attorney  general  which 
settled  the  questions  in  his  client's  favor  and 
saved  the  latter  one  hundred  and  sixty-eight 
thousand  dollars.  Thompson  v.  Knicker- 
bocker Ice  Co.  (C.  PI.),  6  N.  Y.  Supp.  7.  See 
also  St.  Louis,  etc.,  R.  Co.  v.  Clark,  51  Fed. 
Rep.  483,  2  C.  C.  A.  331,  10  U.  S.  App.  66; 
Interdiction  of  Leech,  45  La.  Ann.  194. 

Five  thousand  dollars  may  be  a  fair  and 
reasonable  fee  for  services  rendered  by  an 
attorney  to  an  assignee  in  bankruptcy,  which, 
after  protracted  litigation,  resulted  in  saving 
thirty  thousand  dollars  for  the  estate.    In  re 
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Treadwell,  23  Fed.  Rep.  442,  9  Sawy.  (U. 

S.)  29. 

Where,  through  the  advice  of  the  counsel 
of  the  receiver  of  an  insolvent  corporation, 
whose  assets  were  uncertain,  twenty  suits 
were  begun,  in  eleven  of  which  compensation 
was  claimed,  and  the  services  were  instru- 
mental in  saving  over  one  hundred  and  fifteen 
thousand  dollars,  the  fact  that  the  trust  was 
successfully  administered  may  be  considered, 
and  a  charge  of  twenty-one  thousand  six  hun- 
dred and  forty-six  dollars  is  not  necessarily 
excessive.  People  v.  Bond  St.  Sav.  Bank,  10 
Abb.  N.Cas.  (N.  Y.  Supreme  Ct.)  15. 

A  claim  of  one  hundred  and  sixty  dollars 
was  sent  to  an  attorney,  of  which  forty  dollars 
was  paid  immediately,  the  attorney  retaining 
ten  dollars  of  it.  He  collected  the  remainder 
by  judgment  and  supplementary  proceedings, 
no  defense  being  made,  and  claimed  half  for 
his  fee.  It  was  held  that  he  should  be  allowed 
only  twenty-five  dollars  in  addition  to  what 
he  had  already  received.  Matter  of  Peterson, 
74  Hun  (N.  Y.)  93. 

Prosecuting  without  Cause  of  Action. — On  an 
issue  between  attorney  and  client,  as  to  the 
value  of  the  former's  services  in  a  suit  in 
which  the  latter  was  plaintiff,  and  which  was 
settled  without  a  trial,  the  opinion  of  the 
counsel  of  the  defendant  in  such  suit  that  the 
plaintiff  therein  had  no  case  is  competent 
evidence.    Aldrich  -'.Brown,  103  Mass.  527. 

2.  Skill  and  Experience  Required. — Eggleston 
v.  Boardman,  37  Mich.  14;  Campbell  v.  God- 
dard,  17  111.  App.  385;  Chamberlain  v.  Rodg- 
ers,  79  Mich.  219;  Kittredge  v.  Armstrong, 
28  Cine.  L.  Bull.  (Ohio)  249.  See  also  Cav- 
erly  v.  McOwen,  123  Mass.  574. 

"  In  all  cases  the  professional  skill  and  stand- 
ing of  the  person  employed,  his  experience, 
the  nature  of  the  controversy,  both  in  regard 
to  the  amount  involved  and  the  character  and 
nature  of  the  questions  raised  in  the  case,  as 
well  as  the  result,  must  all  be  taken  into  con- 
sideration in  fixing  the  value  of  the  services 
rendered.  Vilas  v.  Downer,  21  Vt.  419;  Ken- 
tucky Bank  v.  Combs,  7  Pa.  St.  543;  Stanton 
v.  Embrey,  93  U.  S.  557."  Eggleston  v. 
Boardman,  37  Mich.  18.  See  also  Holmes  v. 
Holland,  29  Cine.  L.  Bull.  (Ohio)  115. 

3.  Professional  Standing  of  Plaintiff.  —  Kit- 
tredge v.  Armstrong,  28  Cine.  L.  Bull.  (Ohio) 
249;  Lungerhausen  f.  Crittenden  (Mich.  1894), 
61  N.  W.  Rep.  270;  Vilas  v.  Downer,  21  Vt. 
419. 

Where  an  attorney  sues  upon  a  quantum 
meruit  for  professional  services,  and  the  value 
claimed  by  him  is  disputed,  he  may  show  the 
amount  and  character  of  his  professional  busi- 
ness as  tending  to  show  his  professional  stand- 
ing and  to  sustain  the  propriety  of  his  charges. 
Phelps  -•.  Hunt,  40  Conn.  97. 

"  In  estimating  the  value  of  professional 
services,  there  is  a  personal  element  which 
neither  the  applicant,  the  court,  nor  his 
brother  lawyers  who  may  be  called  on  as  wit- 
nesses can  or  ought  to  ignore.  Tbe  same 
services  rendered  by  a  young  lawyer  with  the 
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absolute  or  contingent,  it  being  a  recognized  rule  that  an  attorney  may 
properly  charge  a  much  larger  fee  when  it  is  to  be  contingent  than  when  it  is 
not  so.1  The  result  secured  by  the  services  of  the  attorney  may  be  consid- 
ered as  an  important  element  in  determining  their  value,2  as  may  also,  it  is 
said,  the  ability  of  his  client  to  pay  and  his  financial  standing.3 

The  Opinions  of  Members  of  the  Bar  at  which  the  services  were  rendered  are  admis- 
sible as  evidence  of  the  value  of  such  services,  and  are  ordinarily  to  be  given 
great  weight ;  they  are  by  no  means  conclusive,  however ;  the  court  must 
determine  for  itself,  from  all  the  facts  and  circumstances  in  evidence,  what  is 
the  fair  value  of  the  services  sued  for.4 


ink  on  his  license  scarcely  dry,  and  by  a  vet- 
eran of  forty  years'  experience,  who  may  have 
occupied  high  judicial  position,  will,  properly 
enough,  be  measured  by  each  by  a  very  dif- 
ferent standard,  and  will  entitle  each  to  very 
different  compensation."  Bowling  v.  Scales, 
i  Tenn.  Ch.  620. 

Evidence  that  Other  Side  Offered  to  Employ 
Plaintiff. — Evidence  that,  after  the  plaintiff  had 
been  employed  by  the  defendants  as  their  attor- 
ney, an  attempt  was  made  to  employ  him  on 
the  other  side  is  not  admissible;  nor  can  the 
amount  he  might  have  received  as  his  fee  as 
attorney  for  the  other  side  be  shown  as  evi- 
dence of  a  reasonable  fee.  Steenerson  v. 
Waterbury,  52  Minn.  211. 

1.  Whether  Fee  Contingent  or  Absolute.  — 
Frink  v.  McComb,  60  Fed.  Rep.  486;  Mum- 
ma's  Appeal,  127  Pa.  St.  474;  in  both  of  these 
cases,  fifty  per  cent,  was  considered  not  unrea- 
sonable. See  infra,  this  title  and  division, 
Contingent  Fees. 

2.  Result  Attained. — Rutland  v.  Cobb,  32  La. 
Ann.  857;  Randall  v.  Packard,  142  N.  Y.  47; 
Fillmore  v.  Wells,  10  Colo.  228;  Stevens  v. 
Ellsworth  (Iowa  1895),  63  N-  w-  ReP-  6§3 
(success  to  be  considered  without  regard  to 
the  ultimate  benefit  to  the  client) ;  Selover  v. 
Bryant,  54  Minn.  434.  See  also  Louisville 
Gas.  Co.  v.  Hargis  (ky.  1896),  33  S.  W.  Rep. 
946. 

An  instruction  to  the  effect  that  the  main 
element,  in  fixing  the  value  of  the  attornev's 
services,  is  the  result  thereof,  is  not  ground  for 
reversal,  where  it  was  so  coupled  with  other 
instructions  as  to  modify  its  apparent  em- 
phasis, and  to  give  a  more  correct  definition  of 
the  relation  which  the  result  of  services  ren- 
dered bears  to  the  question  of  their  actual  value. 
Randall  v.  Packard,  142  N.  Y.  47,  affirming 
20  N.  Y.  Supp.  716. 

3.  Financial  Condition  of  Client. — Breaux  v. 
Francke,  30  La.  Ann.  336. 

In  International,  etc.,  R.  Co.  v.  Clark,  81 
Tex.  48,  which  was  an  action  by  an  attorney 
against  a  railroad  company  for  compensation, 
it  was  held  that  there  being  no  evidence  of  the 
wealth  of  the  parties,  the  court  properly  re- 
fused to  charge  that  no  greater  fee^  for  the 
same  services  would  be  reasonable  against  a 
wealthy  man  or  corporation  than  a  poor  man. 

The  financial  ability  of  the  defendant  may 
be  considered  by  the  jury,  not  for  the  purpose 
of  enhancing  the  fees  beyond  a  reasonable 
amount,  but  for  the  purpose  of  determining 
whether  or  not  he  is  liable,  and  expected  to 
pay  a  fair  compensation  for  the  services  ren- 
dered.   Ward  v .  Kohn,  7  C.  C.  A.  314,  58  Fed. 
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Rep.  462.  Compare  Stevens  v,  Ellsworth 
(Iowa  1895),  63  N.  W.  Rep.  683. 

Agreement  that  Client  shall  Pay  What  He 
Thinks  Fair. — Where  an  attorney  agrees  that 
he  shall  be  paid  for  his  services  what  his  client 
may  think  is  fair  and  just,  he  is  bound  con- 
clusively by  the  decision  of  the  client  made  in 
good  faith,  and  cannot  insist  on  more.  Howe 
v.  Kenyon,  4  Wash.  677. 

4.  Opinion  of  Attorneys  as  Evidence. — Bach- 
man  -'.  O'Reilly,  14  Colo.  433  ;  Bourke  v.  Whit- 
ing, 19  Colo.  1 ;  Dorsey  v.  Corn,  2  111.  App. 
533;  Louisville  Gas  Co.  v.  Hargis  (Ky.  1896), 
33  S.  W.  Rep.  946;  Randolph  v.  Carroll,  27  La. 
Ann.  467;  Cullom  v.  Mock,  21  La.  Ann.  687; 
Jackson's  Succession,  30  La  Ann.  463 ;  Ma- 
carty's  Succession,  3  La.  Ann.  518;  Brewer  v. 
Cook,  11  La.  Ann.  637;  Lee's  Succession,  4 
La.  Ann.  578 ;  Olson  v.  Gjertsen,  42  Minn.  407. 
See  also  Auld's  Succession,  45  La.  Ann.  248; 
Edelin  v.  Richardson,  4  La.  Ann.  503.  Com- 
pare Crawford  v.  Tyng,  2  Misc.  Rep.  (N.  Y. 
City  Ct.)  469. 

Opinions  of  Laymen  Not  Admissible. — In  an 
action  for  compensation  for  the  services  of  an 
attorney,  a  witness  who  is  not  an  attorney  is 
incompetent  to  prove  the  value  of  the  services 
rendered,  although  he  may  have  had  consider- 
able experience  in  employing  and  settling 
with  attorneys.  Hart  v.  Vidal,  6  Cal.  56; 
Howell  v.  Smith  (Mich.  1896),  66  N.  W.  Rep. 
218. 

Expert  should  be  Examined  as  to  the  Value  of 
the  Particular  Services  Rendered. —In  a  suit 
against  a  railroad  for  professional  fees,  proof 
that  the  services  of  a  good  attorney  at  the 
place  where  the  plaintiff  was  were  reasonably 
worth  so  much  per  month  is  improper.  The 
attention  of  the  witness  should  be  called  to 
the  particular  services  rendered,  and  his 
opinion  predicated  thereon.  Southgate  v. 
Atlantic,  etc.,  R.  Co.,  61  Mo.  89. 

In  Partition  Proceedings. — By  statute  in  Illi- 
nois, in  a  suit  for  partition  or  assignment  of 
dower,  where  no  defense  is  set  up,  the  court 
may  order  the  payment  of  a  reasonable  at- 
torney's fee.  In  fixing  the  amount  of  such 
fee  as  against  infants,  the  examination  should 
be  directed  to  what  is  customary  for  such 
legal  services  where  contracts  have  been  made 
with  persons  competent  to  contract,  and  to 
what  is  the  usual  charge  in  such  cases.  It  is 
not  the  value  of  the  estate  partitioned,  but  of 
the  services  performed,  which  should  be  the 
basis  of  remuneration.  Reynolds  v.  McMillan, 
63  111.  46. 

Jury  to  Consider  Expert  Testimony  in  the  Light 
of  Their  Own  Knowledge. — In  an   action  for 
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Local  Usage  as  to  Fees.- — The  usage  of  lawyers  in  the  locality  where  the  services 
were  rendered  is  admissible  in  evidence  as  showing  what  is  a  proper  charge  in 
a  particular  case  or  class  of  cases.1 

Fees  of  Other  Attorneys. — In  an  action  by  an  attorney  to  recover  compensation, 
evidence  of  what  another  attorney  received  in  the  same  case  or  in  other  partic- 
ular cases  is  not  admissible  in  determining  the  value  of  the  services  performed.2 

Whether  Amount  of  Demand  Made  by  Attorney  Estops  Him  in  Subsequent  Action. — Accord- 
ing to  the  weight  of  authority,  the  mere  rendering  of  an  account  for  services 
does  not  estop  an  attorney  from  subsequently  claiming,  as  the  value  of  the 
services,  a  larger  sum  than  that  charged  in  the  account  rendered.3 


compensation  for  professional  services,  the 
opinions  of  attorneys  as  to  their  value  are  not  to 
preclude  the  jury  from  exercising  "  their  own 
knowledge  and  ideas  on  the  subject."  It  is 
their  province  to  weigh  the  opinions  by  refer- 
ence to  the  nature  of  the  services  rendered, 
the  time  occupied  in  their  performance,  and 
other  attending  circumstances,  and  by  apply- 
ing to  them  their  own  experience  and  knowl- 
edge of  the  character  of  such  services.  Head 
v.  Hargrave,  105  U.  S.  45;  Arndt  v.  Hosford, 
82  Iowa  499.  But  compare  Moore  v.  Watts, 
81  Ala.  261. 

Where  the  details  of  the  services  rendered 
are  before  the  jury,  and  the  court  has  charged 
that  the  verdict  should  be  rendered  upon  all 
the  evidence,  it  is  proper  to  refuse  to  charge 
that  the  jury  is  not  bound  by  the  opinions  of 
expert  witnesses,  unless,  in  view  of  all  the  cir- 
cumstances, they  think  such  opinions  are  cor- 
rect. International,  etc.,  R.  Co.  v.  Clark,  81 
Tex.  48,  48  Am.  &  Eng.  R.  Cas.  81. 

Court  will  Not  Take  Judicial  Notice  that  Wit- 
ness Is  Lawyer. — The  court  cannot  take  ju- 
dicial notice  that  the  person  offered  as  an 
expert  witness  is  a  lawyer,  but  the  fact  must  be 
proved  in  order  to  qualify  him.  Fryi>.  Estes, 
52  Mo.  App.  1. 

Attorney  Offered  as  Expert  must  Be  Familiar 
with  Local  Charges. — Attorneys  living  in  dif- 
ferent parts  of  the  state,  in  order  to  qualify  as 
experts  in  a  particular  case,  must  show  that 
they  are  familiar  with  the  rates  charged  in  the 
locality  where  the  services  were  rendered. 
Stevens  v.  Ellsworth  (Iowa  1895),  63  N.  W. 
Rep.  683. 

1.  Usage  of  Lawyers  in  Locality. — Cullom  v. 
Mock,  21  La.  Ann.  687;  Jackson's  Succession, 
30  La.  Ann.  463;  Allison  v.  Scheeper,  9  Daly 
(N.  Y.)  365. 

In  determining  the  value  of  an  attorney's 
services  it  is  proper  to  receive  evidence  as  to  the 
price  usually  charged  and  received  for  similar 
services  by  other  persons  of  the  same  profes- 
sion, in  the  same  vicinity,  and  practicing  in 
the  same  court.  Knight  v.  Russ,  77  Cat.  410; 
Thompson  v.  Boyle,  85  Pa.  St.  477 ;  Vilas  v. 
Downer,  21  Vt.  419;  Stanton  v.  Embrey,  93 
U.  S.  548. 

Local  Usage  Governs. — Thus,  when  attorneys 
are  employed  to  render  services  beyond  the 
state  in  which  they  reside,  their  compensation 
must  be  governed  by  the  value  of  their  serv- 
ices in  the  state  where  they  reside  rather 
than  in  the  state  where  the  services  were  per- 
formed. Stanberry  v.  Dickerson,  35  Iowa 
493- 


2.  Evidence  of  Fees  Paid  Other  Attorneys. — 

Ottawa  University  Parkinson,  14  Kan.  159; 
Ottawa  University  v.  Welsh,  14  Kan.  164; 
Calvert  v.  Coxe,  1  Gill  (Md.)  96;  Babbitt  v. 
Bumpus,  73  Mich.  331,  16  Am.  St.  Rep.  585; 
Allison  v.  Scheeper,  9  Daly  (N.  Y.)  365;  Play- 
ford  v.  Hutchinson,  135  Pa.  St.  426.  But  see 
Cunning  v.  Kemp,  22  Wis.  509,  infra  this 
note. 

An  attorney  who  conducts  a  suit  for  A  is 
entitled  to  reasonable  compensation  without 
regard  to  what  he  received  from  B  for  con- 
ducting a  suit  depending  on  a  similar  state  of 
facts,  B's  suit  having  been  stayed  by  agree- 
ment to  await  the  determination  of  A's  suit, 
which  was  finally  determined  in  A's  favor. 
Bruce  v.  Dickey,  116  111.  527. 

Where  an  attorney  argues  a  case  for  an 
agreed  sum  at  one  term  and  charges  more  for 
a  second  argument  of  the  same  case,  it  is  a 
question  of  fact  whether  he  is  entitled  to  the 
same  or  other  compensation.  Strong  v.  Mc- 
Connel,  5  Vt.  338. 

In  an  action  by  an  attorney  to  recover  for 
services  rendered  in  a  criminal  case,  it  is  not 
error  to  instruct  the  jury  that,  in  estimating 
the  value  thereof,  they  may  take  into  consid- 
eration the  amount  he  had  settled  for  with 
other  persons  charged  in  the  same  indictment 
and  for  whom  the  same  services  were  ren- 
dered. And  if  the  plaintiff,  in  consideration 
of  the  poverty  of  some  of  the  persons  indicted, 
has  settled  with  them  for  a  less  sum  than 
his  services  were  really  worth,  or  if  the  serv- 
ices rendered  for  the  defendant  were  greater 
or  more  valuable  than  those  rendered  for  the 
others,  these  are  matters  to  be  brought  to  the 
attention  of  the  jury  by  special  instructions 
prepared  by  the  plaintiff,  and  presented  to  the 
court  for  that  purpose.  Cunning  v.  Kemp,  22 
Wis.  509. 

3.  Whether  Estopped  to  Claim  More  than 
Amount  Demanded  for  Services. — Miller  v. 
Beal,  26  Ind.  234;  Allis  v.  Day,  14  Minn. 
516;  Wilson  Minneapolis,  etc.,  R.  Co.,  31 
Minn.  481 ;  Williams  v.  Glenny,  16  N.  Y. 
389;  Hard  v.  Burton,  62  Vt.  314. 

As  was  said  by  Shankland,  J.,  in  Williams 
Glenny,  16  N.  Y.  389,  "  The  plaintiff's  own 
estimate  of  the  value  of  his  services  was  high 
evidence  against  himself,  and  no  doubt  had 
its  due  weight  given  to  it  by  the  referee,  but 
it  was  not  in  the  nature  of  an  estoppel  to  pre- 
clude the  truth.  Had  the  defendant  paid  the 
bill  when  presented,  it  would  have  been  an 
accord  and  satisfaction  of  the  services,  al- 
though less  than  their  real  value;  but  the 
1  Volume  III. 


Compensation. 


ATTORNEY  AND  CLIENT. 


Amount. 


b.  Where  Employment  is  Prematurely  Ended — (i)  General  Rule. — 
It  may  be  stated  as  a  general  rule  that  the  right  of  an  attorney  to  compensa- 
tion attaches  only  after  a  complete  performance  of  his  stipulated  service.1 

Thus,  where  he  is  employed  in  a  suit,  the  contract  is  looked  upon  as  entire, 
and  the  attorney  is  precluded  from  enforcing  any  claim  for  service  until  the 
final  termination  of  the  suit.2 

(2)  By  Act  of  Client — (a)  General  Kule. — Where  the  complete  performance  of 
an  attorney's  services  has  been  rendered  impossible  or  otherwise  prevented  by 
the  act  of  his  client,  the  attorney  may,  as  a  general  rule,  recover  on  a  quantum 
meruit  for  the  services  actually  rendered,3  or  he  may  have  an  action  for 


defendant  chose  to  litigate,  and  the  question  of 
the  value  of  the  services  was  open  to  proof  as  a 
question  of  fact."  Authorities  are  found,  how- 
ever, holding  that  an  attorney  cannot  recover  a 
greater  sum  for  his  services  than  he  has  previ- 
ously demanded  of  his  client  therefor,  and  can- 
not prove  that  they  were  worth  more  than  the 
sum  demanded,  unless  the  demand  was  in  the 
nature  of  a  compromise,  or  was  made  by  mis- 
take. Flower's  Succession,  3  La.  Ann.  292 ; 
Ingersoll  v.  Morse,  33  Miss.  667.  See  also, 
for  a  further  discussion  of  this  subject,  the 
title  Accounts,  vol.  1,  p.  436. 

Where  there  was  an  agreement  as  to  the 
amount  to  be  received,  or  where  final  settle- 
ment has  been  had,  an  attorney  cannot 
recover  a  greater  amount  by  proof  that  his 
services  were  worth  more.  Coopwood  v. 
Wallace,  12  Ala.  790;  Phoenix  Ins.  Co.  v. 
McKenzie,  38  111.  App.  630. 

1.  Eight  to  Compensation  Complete  when  Serv- 
ices Performed. — Nichols  v.  Scott,  12  Vt.  47. 
In  this  case  Bennett,  J.,  said:  "The  common 
principle  is  that  a  person's  right  to  compen- 
sation for  services  performed  is  perfect  when 
the  services  have  been  rendered.  *  *  *  There 
is  no  reason  why  attorneys  should  be  placed 
on  different  ground  from  other  persons. 
When  an  attorney  puts  a  demand  in  suit  for 
his  client,  the  law  does  not  imply  an  agree- 
ment that  he  is  in  the  first  instance  to  look 
to  the  demand  as  a  means  of  satisfying  his 
costs,  nor  that  he  is  to  wait  for  his  pay  until 
it  shall  be  determined  whether  it  is  collect- 
ible or  not." 

2.  See  Scobey  v.  Ross,  5  Ind.  445. 

Conduct  of  Suit  until  Final  Entry  of  Judg- 
ment.— In  Eliot  v.  Lawton,  7  Allen  (Mass.) 
274,  it  was  held  that  the  statute  of  limitations 
does  not  begin  to  run  against  any  part  of  the 
claim  of  an  attorney  at  law  for  services  ren- 
dered and  moneys  paid  in  conducting  a  suit  to 
its  termination  under  a  general  employment, 
until  the  final  entry  of  judgment  thereon.  See 
infra,  this  title  and  division,Def cnses  to  Act  ions 
for  Compensation — Statute  of  Limitations. 

Substantial  Performance  of  Services  before  De- 
cree Made. — Where  an  attorney  appeared  be- 
fore a  surrogate  whose  practice  it  was  to  pre- 
pare and  record  his  own  decrees,  it  was  held 
that  after  the  submission  of  the  evidence  to  the 
surrogate,  and  before  his  decision  was  ren- 
dered and  a  decree  was  made,  the  services  of 
the  attorney  were  substantially  performed, 
and  that  he  was  entitled  to  a  recover)'  upon  a 
quantum  meruit.  Sessions  v.  Palmeter,  75 
Hun  (N.  Y.)  268. 


An  attorney  at  law,  employed  as  assistant 
counsel  in  a  cause,  argued  it  on  circuit,  and 
prepared  an  argument  for  the  hearing  on  ap- 
peal, and  gave  this  argument  to  the  attorney 
of  record.  He  then  asked  for  a  payment, 
which  being  refused,  he  brought  action  for 
his  fee.  It  was  held  that  since  the  case  was 
practically  finished,  and  nothing  more  re- 
mained to  be  done  except  "a  little  account- 
ing," the  plaintiff  was  entitled  to  recover  upon 
a  quantum  meruit  for  the  services  actually 
rendered.    Verner  v.  Sullivan,  26  S.  Car.  327. 

Right  to  Compensation  from  Time  to  Time  in 
Absence  of  Agreement  Fixing  a  Definite  Sum. — 
In  Sessions  v.  Palmeter,  75  Hun  (N.  Y.)  268, 
the  court  said  :  "  But  assuming  the  rule  to  be 
that  an  attorney,  who  is  retained  generally 
to  conduct  a  legal  proceeding,  enters  into  a 
contract  to  conduct  the  proceeding  to  its 
termination,  that  he  cannot  abandon  the  serv- 
ice of  his  client  without  justifiable  cause  and 
reasonable  notice,  it  does  not  follow  that  he 
is  not  entitled  to  compensation  from  time  to 
time  for  the  services  rendered,  unless,  by  the 
agreement,  a  sum  has  been  fixed  for  con- 
ducting the  proceedings  to  the  termination." 
See  also  Tenney  v.  Berger,  93  N.  Y.  524. 

Institution  of  Suit  before  Right  to  Compensa- 
tion Attaches,  No  Bar  to  Subsequent  Recovery. — 
In  Porter  v.  Ruckman,  38  N.  Y.  210,  it  was  held 
that  if  an  attorney,  while  conducting  various 
suits  for  clients,  commences  an  action  for  the 
recovery  of  compensation  for  his  services, 
the  causes  being  still  pending  and  under  his 
direction,  and  his  suit  is  for  some  cause  dis- 
continued, he  does  not  thereby  bar  his  subse- 
quent right  to  recovery  for  his  services.  See 
also  Sloo  v.  Law,  4  Blatchf.  (U.  S.)  268. 

Recovery  on  Quantum  Meruit  where  there 
could  Be  No  Recovery  on  Contract. — Where  at- 
torneys were  employed  to  procure  an  injunc- 
tion pending  an  appeal,  and  their  efforts  in 
this  direction  were  abortive,  but  resulted  in 
an  order  for  the  advancement  and  submission 
of  the  case  and  a  decision  in  their  client's  favor, 
it  was  held  that  the  attorneys  were  entitled  to 
recover  the  value  of  their  services,  though  not 
the  fees  prescribed  in  the  contract  for  procur- 
ing the  injunction.  Hargis  v.  Louisville  Gas 
Co.  (Ky.  1893),  23  S.  W.  Rep.  790. 

3.  Recovery  on  Quantum  Meruit. — In  the  case 
of  Moore  v.  Robinson,  92  111.  491,  one  M. 
having  been  indicted  for  counterfeiting,  his 
brother  gave  R.,  an  attorney,  six  hundred 
dollars  in  cash  and  a  note  for  four  hundred 
dollars,  under  an  agreement  that  R.  should 
procure  M.'s  acquittal  and  discharge  at  a 
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damages,1  and  in  some  states  he  may  recover  in  an  action  on  the  contract  the 
entire  stipulated  compensation,  where  he  remains  in  readiness  to  render  com- 
plete performance.2 

(b)  Discharge  of  Attorney  without  Cause — Action  on  a  Quantum  Meruit. — Thus  where  an 
attorney  has  been  discharged  by  his  client  without  cause,  the  attorney  may 
rescind  the  contract  of  employment  and  may  recover  on  a  quantum  tneruit 
for  his  services  rendered  up  to  the  date  of  his  discharge.3 

Action  for  Damages  for  Breach  of  Contract. — Or  he  may  treat  the  contract  as 
continuing,  though  broken  by  the  client,  and  may  recover  damages  for  the 
breach.4 

Measure  of  Damages. — According  to  the  weight  of  authority,  the  measure  of 
damages  for  such  breach  of  contract  is  the  full  contract  price  agreed  upon  by 
the  parties.5 


specified  term  of  court;  M.,  however,  failed 
to  appear  at  the  said  term  of  court  and  answer. 
The  court  held  that  the  contingency  not  hav- 
ing occurred,  R.  could  not  recover  on  the 
note,  but  could  retain  out  of  the  money 
paid  him  enough  to  compensate  him  for  the 
services  in  good  faith  rendered  by  him  under 
the  agreement  before  ascertaining  that  its 
performance  had  become  impossible. 

1.  Action  for  Damages. — See  infra,  this  sec- 
tion, Discharge  of  Attorney  -without  Cause. 

2.  Action  to  Enforce  Contract. — Where,  in  a 
special  contract  between  an  attorney  and  his 
client,  the  former  agrees  to  defend  the  lat- 
ter on  a  charge  of  felony,  for  a  stipulated  fee, 
and,  after  rendering  a  part  of  such  services 
and  while  willing  and  ready  to  render  the 
rest,  is  prevented  from  doing  so  by  the  client's 
having  escaped  and  absconded,  it  has  been 
held  that  the  attorney  is  entitled,  under  the 
contract,  to  the  entire  fee  agreed  upon,  and  may 
recover  the  same  by  way  of  set-off  in  an  action 
of  debt  commenced  by  the  client  against  him. 
Bright  v.  Taylor,  4  Sneed  (Tenn.)  159.  See 
Brodie  v.  Watkins,  33  Ark.  545. 

3.  Compromise  of  Suit  by  Client. — Thus,  where 
an  attorney  is  employed  to  recover  certain 
lands  under  an  agreement  that  in  the  event  of 
success  he  is  to  receive  one-fourth  of  the  lands 
recovered,  and,  without  his  knowledge,  his 
client  compromises  the  suit  for  a  sum  bear- 
ing no  proportion  to  the  value  of  the  amount 
which,  in  the  event  of  success,  would  have 
been  recovered,  he  is  not  bound  to  accept 
one-fourth  of  the  sum  received  in  com- 
promise, but  may  recover  a  reasonable  value 
of  his  services  rendered  up  to  the  date  of  his 
compromise.  Duke  v.  Harper,  8  Mo.  App. 
296;  Quint  v.  Ophir  Silver  Min.  Co.,  4  Nev. 
304;  Scobey  v.  Ross,  5  Ind.  445. 

4.  Discbarge  without  Cause — Action  for  Dam- 
ages.— Brodie  v.  Watkins,  33  Ark.  545;  Webb 
v.  Trescony,  76  Cal.  621 ;  Moyer  v.  Cantieny, 
41  Minn.  242;  Kersey  v.  Garton,  77  Mo.  645; 
McElhinney  v.  Kline,  6  Mo.  App.  94;  Carey 
v.  Gnant,  59  Barb.  (N.  Y.)  574;  Badger  v. 
Mayer,  8  Misc.  Rep.  (N.  Y.  City  Ct.)  533. 

5.  Measure  of  Damages. — Brodie  v.  Watkins, 
33  Ark.  545  ;  Webb  v.  Trescony,  76  Cal.  621 ; 
Moyer  v.  Cantieny,  41  Minn.  242;  McElhin- 
ney v.  Kline,  6  Mo.  App.  94. 

Where  an  attorney  at  law  contracted  with 
his  client  to  endeavor  to  secure  the  pardon  of 
the  latter,  and,  before  the  attorney's  efforts 


were  concluded,  the  client  assumed  to  dis- 
charge him  from  his  service,  it  was  held  that 
a  recovery  might  be  had  for  the  stipulated 
compensation.  The  court  in  this  case  said  : 
"This  agreed  and  entire  price  was  not  for  do- 
ing this  or  that  specific  thing,  but  for  doing 
all  that  should  be  done  to  secure  the  result.  If, 
upon  the  eve  of  success,  or  at  any  time  after 
the  plaintiff  entered  upon  the  undertaking, 
the  other  party  assumed  to  put  an  end  to  the 
contract,  it  would  be  impossible  to  justly 
measure  the  plaintiff's  damages  by  any  appor- 
tionment of  the  sum  agreed  upon.  He  was 
not  only  entitled  to  compensation  for  what  he 
had  done,  measured  by  the  nature  and  terms 
of  the  contract,  but  he  was  entitled  either  to 
be  allowed  to  perform  it  and  thus  to  secure  the 
agreed  sum,  or  else  to  be  indemnified  for  not 
being  allowed  to  do  so."  Moyer  v.  Cantieny, 
41  Minn.  242. 

In  Brodie  v.  Watkins,  33  Ark.  545,  it  was 
held  that  in  cases  of  special  contracts  for  legal 
services  which  are  wrongfully  prevented  by 
the  client,  and  where  the  attorney  holds  him- 
self continually  ready  to  serve,  the  latter  may 
claim  the  whole  compensation  subject  to  such 
abatement  as  would,  in  the  natural  course  of 
things,  have  been  incurred  if  the  services  had 
been  continued. 

In  Kersey  v.  Garton,  77  Mo.  646,  the  court 
said  :  "  And  there  is  much  force  in  the  view 
that  contracts  such  as  the  one  before  us  are, 
from  the  nature  of  the  engagement,  from  the 
peculiar  and  confidential  relations  existing 
between  the  parties  thereto,  from  the  fact 
that  an  attorney  when  discharged  by  his  client 
is  prevented  from  accepting  employment 
in  the  same  cause  by  the  adverse  party, 
from  the  fact  of  its  being  practically  impossi- 
ble to  determine  the  value  of  an  attorney's  serv- 
ices up  to  the  time  of  his  dismissal,  and  from 
the  fact  of  the  impossibility  of  ascertaining 
the  measure  of  his  damages — that  these  cir- 
cumstances should  exempt  such  a  contract 
from  those  rules  which  prevail  in  cases  of 
contracts  differing  so  widely  in  these  essential 
particulars  from  that  under  discussion,  and 
should  fix  the  measure  of  damages  at  the 
price  agreed  to  be  paid."  See  also  Myers  v. 
Crockett,  14  Tex.  257. 

Measure  of  Damages  Agreed  upon. — When  the 
parties  agree  upon  the  money  value  of  the 
services  of  the  attorney  in  case  the  client 
refuses  to  carry  out  his  agreement,  as  where 
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Rule  of  Damages  where  Fee  is  Agreed  upon  Contingently. — Where,  however,  the  com- 
pensation of  an  attorney  is  to  be  paid  to  him  contingently  on  the  successful 
prosecution  of  the  suit,  the  measure  of  damages  is  not  the  contingent  fee 
agreed  upon,  but  a  reasonable  compensation  for  the  services  actually 
rendered.1 

Remedy  by  Action  to  Enforce  Contract — Compensation  Actually  Earned. — Moreover,  where 
an  attorney  is  employed  for  a  stipulated  compensation,  and  is  afterwards  dis- 
missed by  his  client  without  any  fault  on  his  own  part,  he  is  entitled  to  recover 
in  an  action  on  the  contract  for  his  services  already  rendered.2 

Compensation  for  Constructive  Service. — In  some  of  the  states  it  has  been  main- 
tained that  where  an  attorney  has  been  wrongfully  discharged  before  the 
completion  of  his  services  according  to  contract,  he  is  entitled  to  the  entire 
compensation  stipulated.3    But  the  doctrine  of  constructive  service  is  now 


he  compromises  the  suit,  the  jury  should 
be  instructed  that  in  such  event  the  attorney 
would  be  entitled  to  recover  said  sum  as  dam- 
ages under  the  contract.  Millard  v.  Jordan, 
76  Mich.  131. 

1 .  Rule  of  Damages  in  the  Case  of  Contingent 
Fees. — Badger  v.  Mayer,  8  Misc.  Rep.  (N.  Y. 
City  Ct.)  533;  Western  Union  Tel.  Co.  v. 
Semmes,  73  Md.  9;  Polsley  v.  Anderson,  7 
W.  Va.  202.  But  see  infra,  this  section, 
paragraph  Compensation  for  Constructive 
Service. 

Certain  attorneys  were  employed  by  a  tele- 
graph company  to  institute  proceedings  to 
recover  certain  property  or  its  value,  and  an 
agreement  was  made  by  which  their  compen- 
sation was  to  be  one-sixth  of  the  value  of  the 
company's  interest  in  said  property  that  should 
be  recovered.  In  pursuance  of  this  employ- 
ment, proceedings  by  bill  in  equity  were  in- 
stituted. The  bill  was  dismissed,  and  from  the 
decree  of  dismissal  a  bill  was  taken  pend- 
ing the  appeal.  The  telegraph  company  pur- 
chased all  the  property  and  interests  which 
were  in  litigation.  This  fact  being  made 
known  to  the  court  of  appeals,  the  decree  ap- 
pealed from  was  necessarily  affirmed.  In  an 
action  by  the  attorneys  against  the  telegraph 
company,  it  was  held  that  the  plaintiffs  were 
entitled  to  reasonable  compensation  for  the 
services  actually  rendered,  but  could  not 
recover  contingent  fees  agreed  to  be  paid. 
Western  Union  Tel.  Co.  v.  Semmes,  73  Md.  9. 

In  Polsley  v.  Anderson,  7  W.  Va.  202,  it  was 
held  that  where  a  contingent  fee  was  agreed 
upon  in  the  prosecution  of  a  suit,  and  the 
suit  was  afterwards  dismissed  by  the  client, 
the  attorneys  could  not  recover  the  whole 
amount  of  the  contingent  fee  specified  in  the 
contract,  but  might  recover  such  amount,  by 
way  of  compensation  for  their  time,  labor,  and 
attention,  as  these  were  reasonably  worth,  as 
well  also  for  any  loss  or  injury  they  might  have 
sustained,  provided  the  whole  recovery  should 
not  exceed  the  entire  amount  stipulated  in 
the  contract. 

New  York. — In  Marsh  v.  Holbrook,  3  Abb. 
App.  Dec.  (N.  Y.)  176,  it  was  held  that  where 
an  attorney  has  agreed  to  prosecute  an  action 
for  a  compensation  to  be  contingent  on  suc- 
cess, and  the  client  has  put  an  end  to  such 
prosecution  by  settling  the  action  without  the 
attorney's  consent,  the  attorney  is  at  least 
entitled  to  be  paid  in  proportion  to  the  sum 


received  by  the  client  in  settlement  of  the  ac- 
tion. It  was  said  in  this  case,  moreover,  that 
the  attorney  might  recover  the  full  compen- 
sation agreed. 

However,  in  Carey  v.  Gnant,  59  Barb.  (N. 
Y.)  574,  where  a  contingent  fee  was  agreed 
upon  in  case  of  the  successful  prosecution  of 
a  suit,  and  before  the  completion  of  the  suit 
the  parties  compromised  their  differences, 
it  was  held  that  the  attorney  could  not 
recover  the  whole  amount  agreed  upon,  but 
was  entitled  to  be  paid  for  all  services  rendered 
up  to  the  time  of  the  compromise,  and  that 
the  amount  agreed  upon  for  all  the  services  to 
be  rendered  might  form  the  measure  of  dam- 
ages in  proportion  to  the  services  rendered. 
In  this  case  the  court  said  :  "  In  the  case  of 
Marsh  v.  Holbrook  [3  Abb.  App.  Dec.  (N. 
Y.)  176],  in  the  opinion  of  Judge  James,  it  is 
said  the  plaintiff  was  entitled  to  recover  the 
sum  agreed  on  as  compensation,  but  in  that 
case  the  party  in  reality  succeeded  in  his  re- 
covery and  received  within  ten  thousand  dol- 
lars of  the  whole  claim.  The  party,  having 
succeeded,  was  in  equity  bound  to  pay.  But 
where  a  recovery  is  doubtful,  I  think  a  differ- 
ent rule  must  be  adopted."  See  also  Wright 
v.  Wright,  41  N.  Y.  Super.  Ct.  432. 

In  the  late  case  of  Badger  v.  Mayer,  8  Misc. 
Rep.  (N.  Y.  City  Ct.)  533,  where  an  attorney 
was  employed  to  prosecute  an  action  for 
which  he  was  to  receive  one-fourth  of  the 
amount  recovered,  and  after  commencement 
of  the  action  the  client  disposed  of  his  interest 
in  the  premises  without  notice  to  the  attorney, 
it  was  held  that  the  client  was  liable  to  the 
attorney  for  services  performed  before  the  at- 
torney was  notified  of  the  conveyance. 

2.  Recovery  on  Contract  for  Past  Services. — 
Myers  v.  Crockett,  14  Tex.  257. 

Discharged  Solicitor  Suing  Out  Attachment  for 
Fees. — Where,  after  a  party  had  notified  his 
solicitor,  who  had  faithfully  discharged  his 
duties,  that  his  services  as  solicitor  in  the  cause 
were  no  longer  wanted  and  that  his  fees  for 
his  past  services  would  not  be  paid,  and  had 
attempted  to  substitute  another  solicitor  in 
his  place,  and  the  solicitor  sued  out  an  attach- 
ment against  the  party  for  his  fees,  it  was 
held  that  the  bringing  of  the  attachment  was 
no  ground  for  ordering  the  solicitor  to  be  dis- 
charged from  the  cause  without  the  payment 
of  his  fees.    Sloov.  Law,  4  Blatchf.  (U.S.)  268. 

3.  M'Clain  v.  Williams,  8  Yerg.  (Tenn.) 
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generally  regarded  by  the  courts  with  disfavor.1 

(o)  Discharge  of  Attorney  for  Cause. — Where  the  attorney  has  been  retained  on  a 
specific  contract,  and  is  discharged  for  good  and  justifiable  cause,  the  prevailing 
rule  is  that  he  may  not  recover  compensation  either  in  an  action  for  specific 
performance  of  the  contract2  or  upon  a  quantum  meruit? 


230;  Cantrell  v.  Chism,5  Sneed  (Tenn.)  116; 
Allcorn  v.  Butler,  9  Tex.  56. 

Compromise  of  Suit  by  Client. — Thus,  in  a  suit 
for  the  specific  performance  of  a  contract  to 
convey  land,  made  in  consideration  of  the  per- 
sonal services  of  an  attorney  at  law,  it  was 
held  that  the  contract  might  be  enforced  in 
full,  though  a  compromise  of  the  suit  for  which 
the  attorney  was  retained  had  been  made  by 
the  client.    Allcorn  v.  Butler,  9  Tex.  56. 

Also,  where  the  attorney  contracts  with  the 
client  for  a  contingent  fee  to  depend  upon  the 
result  of  the  suit,  if  the  client  compromises 
the  suit  without  consulting  the  attorney,  and 
without  the  attorney's  consent,  it  has  been 
held  that  the  attorney  will  be  entitled  to  re- 
cover the  whole  amount  of  the  fee,  in  like 
manner  as  if  the  contingency  had  happened 
upon  which  the  payment  of  the  fee  was  made 
to  depend.    Hill  v.  Cunningham,  25  Tex.  25. 

In  Ellwood  v.  Wilson,  21  Iowa  523,  it  was 
held  that  an  instruction  to  the  effect  that 
where  a  suit  is  compromised  by  the  client 
after  it  has  been  undertaken  by  an  attorney 
according  to  the  contract,  the  client  will 
still  be  liable  to  the  attorney  for  the 
amount  specified  in  the  contract,  was  errone- 
ous. Dillon,  J.,  in  this  case  said  :  "  The  con- 
tract was  not  intended  to  prevent  the  defend- 
ant from  settling  his  cause.  The  law  en- 
courages the  amicable  adjustment  of  disputes, 
and  a  construction  of  a  contract  which  would 
operate  to  prevent  the  client  from  settling  will 
not  be  favored.  The  instruction  was  objection- 
able in  asking  the  court  to  charge  that  the 
defendant,  if  he  settled  his  cause,  would,  if  the 
plaintiffs  had  merely  entered  upon  their  du- 
ties under  the  contract,  be  liable  to  pay  them 
the  full  amount  specified  in  the  contract." 

But  in  the  later  case  of  Larned  v.  Dubuque, 
86  Iowa  166,  it  was  held  that  under  an  agree- 
ment by  an  attorney  to  make  no  charge  for 
his  services  unless  he  collected  the  full  amount 
of  the  claim  placed  in  his  hands,  the  right  of 
the  attorney  to  recover  the  compensation 
agreed  upon  was  not  defeated  by  a  settlement 
made  by  his  client  for  a  less  amount  than  the 
full  amount  of  the  claim. 

Ratification  of  Discharge  by  Attorney. — Where 
an  attorney  was  employed  to  defend  a  party 
on  a  criminal  charge,  upon  a  fee  to  be  paid 
after  such  services  were  rendered,  and  upon 
tendering  such  services  was  told  by  his  client 
that  he  would  no  longer  need  them,  as 
other  counsel  had  been  employed,  whereupon 
the  attorney  informed  him  that  he  was  ready 
to  comply  with  his  contract,  and  would  make 
him  do  so,  but  volunteered  his  services  and 
assisted  in  the  prosecution  of  the  case,  it  was 
held  that  although  the  attorney  might  have 
recovered  his  fee  by  a  continual  tender  and 
readiness  to  perform  his  part  of  the  contract 
until  the  case  was  ended,  yet  his  volunteering 
on  the  other  side  and  actually  assisting  in  the 
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prosecution  was  an  abandonment  of  the  con- 
tract, and  he  thereby  forfeited  his  right  to 
any  recovery.  Cantrell  v.  Chism,  5  Sneed 
(Tenn.)  116. 

Agreement  for  Compensation  in  Case  of  Compro- 
mise.— If  an  attorney  contracts  with  a  party 
who  claims  land,  to  commence  a  suit  to 
recover  the  land  and  to  pay  the  expenses, 
and  receive  for  his  services  and  expenses  one 
undivided  half  of  what  may  be  recovered  and 
the  undivided  one-half  of  the  result  of  a  set- 
tlement or  compromise  of  the  matter,  and  the 
party  compromises  by  having  money  paid  to 
a  third  person,  who,  in  consideration  of  the 
money,  deeds  to  a  fourth  person  land  in 
trust  for  the  party,  such  fourth  person  holds 
an  undivided  one-half  of  the  land  in  trust  for 
the  attorney.  Hoffman  v.  Vallejo,  45  Cal.  564. 
See  also  Fairbanks  t».  Sargent,  104  N.  Y.  108. 

1.  See  the  title  Agency,  vol.  1,  p.  1107. 

2.  Discharge  for  Conduct  Adverse  to  Client. — 
Thus,  where  an  attorney  was  employed  to  at- 
tend to  a  suit  about  certain  specified  lands, 
"and  to  attend  to  all  other  litigations  con- 
cerning said  lands,  he  agreeing  to  attend  to 
the  same  and  to  furnish  all  moneys  necessary 
to  conduct  said  litigation,"  and  at  the  time 
was  engaged  in  prosecuting  an  action  for  an- 
other party,  in  reference  to  the  same  land,  ad- 
verse in  interest  to  that  of  his  employer,  and 
continued  to  prosecute  such  adverse  action, 
his  client  was  held  to  have  sufficient  grounds 
to  discharge  him,  and  when  she  had  done  so  he 
could  not  demand  a  specific  performance  on 
the  client's  part  of  the  terms  of  the  contract 
of  employment.  Mc Arthur  v.  Fry,  10  Kan. 
233- 

Disbarment. — If  the  attorney  becomes  inca- 
pable of  completing  the  services  he  has  un- 
dertaken to  render,  by  reason  of  his  being  dis- 
barred, the  client  may  rescind  the  agreement 
and  revoke  the  authority  granted,  and  the  at- 
torney will  not  be  entitled  to  claim  anything 
under  the  contract  by  way  of  compensation 
for  services  rendered.  Moyers  v.  Graham,  15 
Lea  (Tenn.)  57. 

3.  Walsh  v.  Shumway,  65  111.  471. 
Discharged  for  Inattention  to  Duties. — Thus, 

where  an  attorney  at  law  was  retained  under 
a  special  contract  by  which  he  was  to  re- 
ceive one-fourth  of  the  lands  recovered  by 
him  or  a  certain  share  of  the  amount  realized 
by  the  compromise,  and  the  client  rightfully 
discharged  him  for  inattention  to  the  duties 
he  had  undertaken,  and  employed  other  coun- 
sel, it  was  held  that  the  attorney  so  discharged 
was  not  entitled  to  recover  upon  the  principle 
of  quantum  meruit.  In  this  case  the  court 
said:  "The  contract  is  an  entirety,  and  the 
attorney  having  failed  to  perform,  there  can 
be  no  apportionment  of  compensation.  Of 
course  it  differs  from  a  case  where  an  attor- 
ney has  been  retained  without  a  specific  con- 
tract."   Walsh  v.  Shumway,  65  111.  471. 
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(3)  By  Act  of  Attorney — Abandonment  of  Employment  by  Attorney — For  Cause. — ■ 
Where  an  attorney  withdraws  from  a  case  or  otherwise  abandons  his  employ- 
ment for  a  justifiable  cause,  the  client  is  liable  for  the  services  actually 
rendered.1 

Without  Cause. — It  is  the  prevailing  doctrine,  that  if  an  attorney,  without  just 
cause,  abandons  his  client  before  the  proceeding  for  which  he  was  retained 
generally  has  been  conducted  to  its  termination,  he  forfeits  all  right  to 
payment  for  any  services  which  he  has  rendered.2    But  in  some  jurisdictions 


From  analogy,  however,  to  the  principles  of 
general  agency,  it  would  seem  that  in  some 
states  a  recovery  may  be  had  upon  a  quantum 
meruit.  See  the  title  Agency,  vol.  1,  p. 
1 101. 

1.  Abandonment  for  Cause.  —  Sweeney  v. 
Kerr  (Ky.  1894),  25  S.  W.  Rep.  273;  Tenney 
v.  Berger,  93  N.  Y.  524. 

Employment  of  Associate  Counsel  with  Whom 
Attorney  is  Not  on  Pleasant  Relations. — The  em- 
ployment by  the  client,  without  the  consent 
of,  or  consultation  with,  the  attorney,  of  a 
counsel  with  whom  the  attorney's  relations 
are  such  that  the  two  cannot  cordially  cooper- 
ate, has  been  held  to  be  a  justifiable  cause  for 
the  attorney's  withdrawal  from  the  case,  and 
upon  such  withdrawal  the  client  is  liable  for 
services  rendered.  Tenney  v.  Berger,  93  N. 
Y.  524. 

Where  Attorney  is  Employed  by  Partners  Whose 
Interests  Become  Adverse. — Where  an  attorney, 
in  conducting  the  settlement  of  a  partnership, 
represents  the  firm  up  to  a  certain  point  where 
the  interests  of  the  partners  become  adverse, 
and  then  devotes  himself  to  one  partner,  he  is 
entitled  to  recover  of  the  other  partner  only 
for  services  rendered  before  the  interests  of 
the  parties  became  opposed.  Sweeney  v. 
Kerr  (Ky.  1894),  25  S.  W.  Rep.  273. 

Nonpayment  of  Note  Given  for  Services  in  Ad- 
vance.— Where  a  note  is  given  for  future  serv- 
ices to  be  rendered,  it  has  been  held  that  the 
nonpayment  of  the  note  justifies  the  with- 
holding of  those  services  ;  and  where  the  serv- 
ices rendered  before  the  maturity  of  the  note 
were  worth  the  amount  of  the  note,  the  party 
rendering  them  is  entitled  to  recover  that  sum 
in  an  action  on  the  note.  Cooley  v.  Doherty,  5 
La.  Ann.  163. 

Question  for  the  Jury. — Where  an  attorney, 
who  was  employed  on  the  implied  understand- 
ing that  he  should  have  the  reasonable  value 
of  his  services,  asked  for  money  to  pay  ex- 
penses of  the  litigation,  and  to  apply  on  his 
services,  and  the  client  refused  to  grant  his 
request,  it  is  a  question  for  the  jury  whether 
the  attorney  was  justified  in  abandoning  the 
case  so  as  to  entitle  him  to  recover  for  the 
services  already  rendered.  Pickard  v.  Pick- 
ard,  83  Hun  (N.  Y.)  338. 

Consent  of  Client  and  Court  Unnecessary. — An 
attorney  who,  for  good  cause,  but  without  the 
consent  of  the  court  or  of  his  client,  with- 
draws from  the  conduct  of  the  suit  then  upon 
the  trial  list,  in  which  his  client  has  other 
counsel,  is  not  thereby  precluded  from  recov- 
ering for  his  previous  services  in  the  suit. 
Powers  v.  Manning,  154  Mass.  370. 

2.  Abandonment  without  Cause — No  Recovery. 
— Holmes  v.  Evans,  129  N.  Y.  140. 
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Reason  of  Rule. — In  Tenney  v.  Berger,  93  N. 
Y.  524,  the  court  said:  "The  rule  of  law  un- 
doubtedly is,  as  claimed  by  the  defendant,  that 
an  attorney  who  is  retained  generally  to  con- 
duct a  legal  proceeding  enters  into  an  entire 
contract  to  conduct  the  proceeding  to  its 
termination,  and  that  he  cannot  abandon  the 
service  of  his  client  without  justifiable  cause 
and  reasonable  notice." 

Refusal  to  Prosecute  Suit  without  Additional 
Compensation. — If  attorneys,  having  a  contract 
for  a  contingent  fee,  refuse  to  go  on  with  the 
litigation  without  an  agreement  for  additional 
compensation,  the  client  may  compromise  it 
without  further  communication  with  them ; 
there  is  an  abandonment  of  the  contract  by  the 
attorneys,  and  the  compromise  does  not  con- 
stitute a  prevention  of  performance.  Hough- 
ton v.  Clarke,  80  Cal.  417. 

Offer  of  Substitution  of  Other  Counsel  Imma- 
terial.— An  attorney,  after  commencing  a  suit 
for  partition,  having  left  the  state  and  re- 
mained away  several  years,  ignoring  the  suit 
entirely,  cannot,  after  six  years  of  such  ab- 
sence and  neglect,  insist  upon  compensation 
for  his  original  services,  the  parties  having 
in  the  meantime  settled  matters  between 
themselves,  and  this  although  the  attorney 
claims  to  have  given  a  substitution  to  an- 
other attorney  to  act  for  him.  Buckley  v. 
Buckley  (Supreme  Ct.),  18  N.  Y.  Supp.  607. 

Also  when  the  condition  of  a  contract  was 
that  the  attorney  should  attend  to  a  cause,  the 
fee  to  be  dependent  on  the  party's  success, 
and  the  attorney  neglected  and  abandoned  it 
without  trying  it,  for  a  term  or  two  before 
the  trial,  it  was  held  that  it  was  unprofes- 
sional and  unconscientious  in  him  to  claim 
such  fee  although  his  client  was  successful; 
and  the  court  therefore  interfered  to  prevent 
the  collection  of  the  claim  although  the  at- 
torney claimed  to  have  withdrawn  for  do- 
mestic reasons,  and  to  have  employed  other 
attorneys  to  attend  to  his  business.  Potts  v. 
Francis,  8  Ired.  Eq.  (N.  Car.)  300. 

Abandonment  Implied  from  Conduct  Adverse 
to  Client's  Interest. — Where  the  conduct  of  an 
attorney  is  adverse  to  his  client  and  to  the  ad- 
vantage of  the  other  side,  it  has  been  held 
that  he  has  no  right  to  compensation  for  any 
services.    Andrews  v.  Tyng,  94  N.  Y.  21. 

Thus  if  an  attorney,  after  having  obtained 
final  judgment  in  execution,  prevents  the  col- 
lection of  the  execution,  by  fraudulent  con- 
duct, this  will  be  in  violation  of  his  duty  as 
attorney,  and  will  deprive  him  of  all  legal 
claim  for  his  services  in  procuring  such  judg- 
ment.    Brackett  v.  Norton,  4  Conn.  517. 

The  plaintiffs  agreed  to  prosecute  two  ac- 
tions for  the  defendant  for  a  specified  sum  as 
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the  attorney  in  such  case  will  be  allowed  to  recover  a  reasonable  value  of  his 
services,  less  the  damage  the  client  may  have  suffered  on  account  of  the 

abandonment.1 

(4)  By  Combined  Act  of  Client  and  Attorney. — It  has  been  held  that  a 
counsel,  who,  with  the  consent  of  his  client,  withdraws  from  the  case  after 
having  rendered  beneficial  services,  does  not  thereby  lose  his  right  to  compen- 
sation for  the  services  rendered,  unless,  at  the  time  of  his  withdrawal,  he  waives 
his  claim  to  compensation.*2 

(5)  By  Act  of  Law. — The  incapacity  of  an  attorney  to  continue  his  services, 
arising  by  operation  of  law,  will  not  prevent  him  from  recovering  for  services 
already  rendered.  Thus,  where  an  attorney  becomes  a  judge,  and,  in  conse- 
quence, is  prohibited  by  law  from  appearing  as  an  attorney  in  any  court  of 
record  in  the  state,  he  will  nevertheless  be  entitled  to  compensation  for 
services  rendered  in  a  case  up  to  the  time  of  his  incapacity.3 

(6)  By  Act  of  God — Death  of  Attorney. — When  the  relation  of  attorney  and 
client  is  prematurely  ended  by  the  death  of  the  attorney,  his  personal  repre- 
sentatives are  entitled  to  recover  only  the  fair  value  of  the  services  rendered 
by  him  up  to  the  time  of  his  death.4 


retaining  fee,  an  allowance  for  each  day's 
attendance  before  a  referee,  and  a  percent- 
age of  any  recovery.  Because  of  nonpayment 
of  the  retaining  fee  and  the  daily  allowance, 
the  plaintiffs,  as  the  referee  found,  "  refused 
to  be  bound  by  the  contract,"  but  they  con- 
tinued thereafter  as  attorneys  of  record,  and 
acted  in  that  relation,  and,  as  such,  without 
the  knowledge  of  their  client  and  in  hostility 
to  his  interest,  stipulated  to  vacate  an  order 
in  his  favor  granted  in  one  of  said  actions. 
It  was  held  that  the  plaintiffs'  contract  was  an 
entire  one  ;  that,  conceding  that  because  of  the 
nonpayment  of  fees  they  might  refuse  to  act, 
they  could  waive  the  default ;  and  that  having 
so  done  by  acting  as  attorneys  thereafter,  and 
their  action  being  wrongful  and  adverse  to 
their  client,  they  were  not  entitled  to  com- 
pensation for  any  services  in  the  suit.  An- 
drews v.  Tyng,  94  N.  Y.  16. 

But  where  an  attorney  sought  to  recover 
for  charges  in  a  matter  wherein  he  had  been 
professionally  employed,  and  wherein  his  pro- 
fessional partner  as  partner  had  brought  an 
action  for  the  adverse  party,  it  was  held  that 
he  might  recover  where  the  impropriety  of 
his  partner's  conduct  had  been  condoned  by 
the  fact  that  the  client  had  subsequently  in- 
voked and  had  the  services  of  the  plaintiff. 
Gleason  v.  Kellogg,  52  Vt.  14.  See  also  Rich- 
ardson v.  Richardson,  100  Mich.  364. 

1.  Recovery  on  Quantum  Meruit  in  Some 
States. — In  Morgan  v.  Roberts,  38  111.  65,  it 
was  held  that  when  attorneys,  who  are  em- 
ployed under  a  special  contract  to  prosecute  a 
suit,  abandon  the  cause  before  its  termination, 
they  are  thereby  deprived  of  any  claim  under 
the  contract,  and  must  be  left  to  recover  such 
fees  and  compensation  as  they  are  reasonably 
entitled  to  on  the  basis  of  a  quantum  meruit. 
But  the  rule  allowing  a  quantum  meruit  recov- 
ery is  not  supported  in  Illinois  by  the  de- 
cisions as  to  agents  in  general.  See  the  title 
Agency,  vol.  1,  p.  930. 

2.  Coopwood  v.  Wallace,  12  Ala.  790.  But 
see,  on  this  question,  the  title  Agency,  vol.  1, 
p.  1113. 


Termination  of  Service  by  Implication. — And 

it  has  been  held  that  an  attorney  employed  to 
carry  a  suit  through  for  an  agreed  sum  has  a 
vested  right  to  the  compensation  when  he  ac- 
cepts and  begins  the  service,  and  the  subse- 
quent appointment  of  such  attorney  to  a 
position  where  it  would  become  his  official 
duty  thereafter  to  conduct  such  suit  to  its 
termination  by  virtue  of  his  general  employ- 
ment would  not  prevent  him  from  recovering 
the  sum  agreed  upon  under  the  private  con- 
tract; but  if  the  original  employment  were  to 
conduct  the  suit  to  its  termination  for  such 
compensation  as  the  services  should  be  rea- 
sonably worth,  such  employment  would  be 
impliedly  terminated  by  the  subsequent  of- 
ficial appointment,  and  the  attorney  could 
only  recover  the  value  of  his  services  prior  to 
such  appointment.  Detroit  v.  Whittemore, 
27  Mich.  281. 

3.  Service  Prevented  by  Act  of  Law. — Baird  v. 
Ratcliff,  10  Tex.  81. 

4.  Services  Terminated  by  Death  of  Attorney. 
— Gordon  v.  Miller,  14  Md.  204;  Callahan  v. 
Shotwell,  60  Mo.  398;  Clendinen  v.  Black, 
2  Bailey  (S.  Car.)  488;  Bills  v.  Polk,  4  Lea 
(Tenn.)  494;  Landa  v.  Shook  (Tex.  Civ.  App. 
1895),  3i  S.  W.  Rep.  57. 

Thus,  where  an  attorney  took  a  conveyance 
of  a  contract  of  land  to  secure  his  fee  for  serv- 
ices to  be  performed  in  certain  specified  cases, 
of  which  services  his  death  prevented  more 
than  a  partial  performance,  it  was  held  that 
a  proper  proceeding  would  be  by  bill  against 
his  estate  to  set  aside  the  conveyance  upon  a 
tender  of  so  much  of  the  fee  agreed  upon  as 
was  found  to  be  really  due  ;  but,  when  the  land 
was  sold  by  his  estate,  the  plaintiff  might  re- 
cover back  the  surplus  proceeds  over  and 
above  the  ascertained  value  of  such  services, 
and  in  such  case  the  administrator  could  not 
defend  against  the  recovery  of  such  surplus 
by  showing  a  readiness  to  perform  the  re- 
maining services  through  another  attorney. 
Callahan  v.  Shotwell,  60  Mo.  398. 

Also  where  an  attorney,  for  a  certain  sum 
paid  in  advance,  contracted  to  carry  a  case 
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Death  of  Client. — Where  there  is  no  special  contract  between  an  attorney  and 
his  client  in  regard  to  the  duty  of  the  attorney  to  proceed  with  the  cause  in 
which  he  is  employed  until  its  final  determination,  the  death  of  the  client 
terminates  the  relation,  and  the  attorney  is  entitled  only  to  compensation  for 
services  rendered  up  to  the  time  of  the  client's  death.1 

Effect  upon  Contingent  Fee. — Where,  however,  a  contract  was  made  with  an 
attorney  for  the  prosecution  of  a  claim  for  a  contingent  fee  out  of  the  amount 
recovered,  and  services  were  rendered  by  the  attorney  up  to  the  date  of  the 
death  of  the  client,  when  the  attorney  was  dismissed  by  the  client's  adminis- 
trator, who  afterwards  recovered  on  the  claim,  it  was  held  that  the  death  of 
the  client  did  not  dissolve  the  contract,  but  the  compensation  remained  a  lien 
upon  the  money  when  recovered.*  But  where  an  attorney  undertook  the 
prosecution  of  a  suit  for  compensation  conditioned  on  success,  and,  upon  the 
death  of  the  client,  the  suit  was  dismissed  or  compromised  by  the  client's 
personal  representatives,  thereby  preventing  success,  it  was  held  that  the 
attorney  was  not  entitled  to  the  entire  contingent  fee  agreed  upon.3 

c.  Fee  Fixed  in  Mortgage  or  Note. — Stipulations  are  frequently 
inserted  in  mortgages  or  notes,  providing  for  the  payment  of  attorneys'  fees 
in  case  a  proceeding  at  law  is  rendered  necessary  to  enforce  the  instrument. 

Mortgage. — Such  agreements  in  mortgages  are  upheld  in  the  absence  of  any 
prohibitory  statute,  where  they  are  not  highly  unreasonable.4 


through  to  final  determination,  but  dies  pend- 
ing the  suit,  it  has  been  held  that  the  client  is 
entitled  to  recover  from  his  estate  the  unearned 
portion  of  the  fee.  McCammon  v.  Peck,  9 
Ohio  Cir.  Ct.  Rep.  589. 

1.  Service  Terminated  by  Death  of  Client — Re- 
covery on  Quantum  Meruit. — Avery  v.  Jacob 
(Super.  Ct.),  15  N.  Y.  Supp.  564. 

In  the  case  of  Agnew  v.  Walden,  84  Ala.  502, 
an  attorney  was  employed  to  defend  a  prose- 
cution against  a  client  charged  with  homicide, 
and  took  the  client's  note  in  advance  for  his 
fees.  Before  the  trial  came  off,  the  client 
was  killed  by  a  mob.  In  a  suit  on  the  note, 
it  was  held  that  the  death  of  the  maker  did 
not  constitute  an  entire  failure  of  considera- 
tion, though  admissible  evidence  as  showing 
a  partial  failure.  The  court,  in  this  case, 
said  :  "  Compensation  in  this  case  should  not 
be  scaled  down  to  a  mere  equivalent  for  the 
actual  services  shown  to  have  been  rendered. 
The  fact  that  the  plaintiffs  disabled  themselves 
to  accept  a  retainer  on  the  opposite  side  is 
itself  a  consideration.  The  magnitude  of  the 
issue  and  the  responsibilities  attendant  upon 
such  service  should  be  considered;  and  the 
consultation  and  counsel  presumed  to  have 
been  had  and  given  at  the  time  of  the  retainer, 
and  possibly  other  things,  must  enter  into  the 
estimate." 

In  Louisiana,  however,  it  has  been  held 
that  the  death  of  the  client  does  not  dissolve 
a  contract  entered  into  between  attorney  and 
client,  and  that  the  attorney  can  and  should 
continue  his  services  to  accomplish  the  pur- 
pose of  his  employment,  unless  prohibited  to 
do  so  by  the  legal  representatives  of  the  client, 
and,  where  the  attorney  is  not  thus  forbidden 
to  act,  the  death  of  the  client  does  not  have 
the  effect  of  itself  to  make  the  fees  of  the 
attorney  exigible.  Labauve's  Succession,  34 
La.  Ann.  1187. 

2.  Wylie  v.  Coxe,  15  How.  (U.  S.)  415. 


3.  Campbell-r;.Kincaid,3T.B.Mon.  (Ky.)  68. 

An  attorney  agreed  with  a  father  to  in- 
stitute proceedings  for  a  division  and  sale  of 
land  held  by  the  father  and  his  daughter  in 
common,  and  the  father  agreed  to  pay  for 
such  services  five  hundred  dollars  when  the 
land  should  be  sold  and  the  purchase  money 
become  due,  or  the  usual  fee  in  case  the  attor- 
ney should  fail  to  secure  the  division.  The 
father  died  after  an  order  for  the  sale  had 
been  entered  by  the  court,  but  before  the  sale 
had  taken  place,  and  the  guardian  of  the 
daughter  had  the  suit  dismissed.  It  was  held 
that  the  attorney  was  entitled  to  only  the 
usual  fee  for  his  services.  Bunn  v.  Prather, 
21  111.  217. 

4.  Stipulations  for  Fees  In  Mortgages. — See 

generally  the  title  Mortgages. 

It  is  competent  for  the  parties  to  stipulate 
for  a  reasonable  attorney's  fee  in  the  case  of 
foreclosure.  Such  stipulations  are  presumed 
to  be  made  in  reference  to  the  costs  given  by 
law  and  as  an  additional  allowance.  Hitch- 
cock v.  Merrick,  15  Wis.  528;  Tallman  v. 
Truesdell,  3  Wis.  454;  Boyd  v.  Sumner,  10 
Wis.  41. 

But  no  attorneys'  fees  can  be  included  in  the 
judgment  on  the  foreclosure  of  a  mortgage, 
unless  they  are  provided  for  by  special  con- 
tract. Sichel  v.  Carrillo,  42  Cal.493;  Clem- 
ens v.  Luce,  101  Cal.  432;  Boob  v.  Hal!,  107 
Cal.  160;  Shellabarger  v.  Thayer,  15  Kan. 
619;  Life  Assoc.  v.  Dale,  17  Kan.  185. 

For  other  authorities  upholding  the  valid- 
ity of  reasonable  stipulations  for  attorneys' 
fees,  see  Smiley  v.  Meir,  47  Ind.  559;  Hendrix 
v.  Rieman,  6  Neb.  516;  Walter  v.  Dickson 
175  Pa.  St.  204;  Bosley  Pease  (Tex.  Civ. 
App.  1893),  22  S.  W.  Rep.  516;  Hermes  v. 
Vaughn,  3  Tex.  Civ.  App.  607. 

In  Thomasson  v.  Townsend,  10  Bush  (Ky.) 
114,  it  was  held,  on  the  other  hand,  that  an 
agreement  in  a  mortgage  and  note  to  "pay 
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Notes. — There  are  few  subjects  on  which  the  courts  are  more  hopelessly  at 
variance  than  upon  the  question  of  the  effect  and  validity  of  a  stipulation  of 
this  character  inserted  in  a  promissory  note.  The  decisions  upon  this 
subject  will  be  found  collected  and  discriminated  under  another  title  in  this 
work.1 

statutes. — In  some  of  the  states  contracts  of  this  nature  are  expressly 

regulated  by  statute.2 


the  cost,  including  a  reasonable  attorney's 
fee,"  in  the  case  of  suit  thereon,  was  against 
public  policy,  usurious,  and  not  enforceable  if 
seasonably  resisted  by  the  defendant. 

A  like  doctrine,  as  to  the  invalidity  of  such 
stipulations  in  a  promissory  note,  has  been 
frequently  laid  down.  See  the  title  Bills  of 
Exchange  and  Promissory  Notes. 

Stipulations  for  Fees  in  Assignments  and  Deeds 
of  Trust. — As  to  the  validity  of  provisions  for 
the  payment  of  attorney's  fees  in  assignments 
and  deeds  of  trust  to  secure  creditors,  see 
Rainwater-Boogher  Hat  Co.  v.  Weaver,  4  Tex. 
Civ.  App.  594;  Butler  v.  Sanger,  4  Tex.  Civ. 
App.  411;  Pessels  v.  Schwab  Clothing  Co. 
(Tex.  Civ.  App.  1894),  25  S.  W.  Rep.  814; 
Loucheim  v.  Talladega  First  Nat.  Bank,  98 
Ala.  521,  where  such  provisions  are  upheld. 
See,  for  the  general  subject,  the  titles  Assign- 
ments for  the  Benefit  of  Creditors; 
Fraudulent  Conveyances. 

A  Provision  in  a  Lease  to  allow  an  attorney's 
fee  for  enforcing  the  covenants  does  not 
apply  to  a  suit  .for  rent  founded  on  an  agree- 
ment growing  out  of  the  lease  and  the  subse- 
quent relations  of  the  parties.  Leitch  v. 
Boyington,  84  111.  179. 

Fees  Covered  by  Lien. — When  a  deed  of  con- 
veyance, after  describing  the  purchase-money 
notes  sufficiently  to  identify  them,  retained  a 
lien  on  the  land  for  the  "  due  payment  of  such 
notes,"  the  lien  will  cover  the  reasonable  fees 
of  attorneys  provided  for  on  the  face  of  the 
notes  for  their  collection,  although  this  pay- 
ing of  the  notes  is  not  specifically  mentioned 
in  the  deed.  Clark  v.  Carlton,  4  Lea  (Tenn.) 
452- 

A  judgment  on  a  note  acknowledging  a 
vendor's  lien,  foreclosing  the  lien,  makes  the 
attorney's  fee  a  part  of  the  lien,  where  the 
note  provided  for  such  fee  on  its  face.  Tins- 
ley  w.^Moore  (Tex.  Civ.  App.  1894),  25  S.  W. 
Rep.  148. 

Owner  of  Mortgage  His  Own  Solicitor. — The 

fact  that  the  owner  of  the  note  or  mortgage  is 
his  own  solicitor,  and  that  no  others  are  em- 
ployed by  him  to  assist  in  the  case,  does  not 
prevent  him  from  claiming  the  attorney's  fee 
provided  for  in  the  mortgage  or  note  in  case 
of  foreclosure  or  collection  by  suit.  Barry  v. 
Guild,  126  111.  439. 

Demand. — In  order  to  recover  attorney's  fees 
which  are  stipulated  to  be  paid  by  the  mort- 
gagor, it  is  not  necessary  to  make  a  prelimi- 
nary demand,  the  mortgage  being  overdue. 
Warwick  Iron  Co.  v.  Morton,  148  Pa.  St.  72; 
Walter  v.  Dickson,  175  Pa.  St.  204. 

1.  Stipulations  in  Notes. — See  the  title  Bills 
of  Exchange  and  Promissory  Notes.  Il- 
lustrations of  the  diverse  views  held  by  the 
courts  upon  this  question  will  be  found  in 


Montgomery  v.  Crossthwait,  90  Ala.  553,  24 
Am.  St.  Rep.  832;  Farmers'  Nat.  Bank  v. 
Sutton  Mfg.  Co.,  6  U.  S.  App.  312;  Dorsey 
v.  Wolff,  142  111.  589;  Maynard  v.  Mier,  85 
Ind.  317;  Bowie  v.  Hall,  69  Md.  433;  Bullock 
v.  Taylor,  39  Mich.  137;  Levens  v.  Briggs,  21 
Oregon  333. 

Amount  of  Fees. — Where  the  note  stipulates 
for  a  definite  amount  as  fees,  such  amount 
must  govern  frima  facie.  Dorsey  v.  Wolff, 
142  111.  589.  But  the  amount  stipulated  for 
must  be  reasonable.  Williams  v.  Flowers 
(Ala.  1890),  7  So.  Rep.  439. 

And  the  provision  in  the  note  is  not  conclu- 
sive upon  this  point,  but  the  value  of  the  serv- 
ices may  be  shown.  Moore  v.  Staser,  6  Ind. 
App.  364;  Campbell  v.  Worman,  58  Minn. 
561 ;  Johnston  v.  Speer,  92  Pa.  St.  228. 

Where  the  note  provides  for  attorney's  fees, 
without  specifying  the  amount,  a  reasonable 
fee  will  be  allowed.  Hildreth  v.  Williams 
(Cal.  1893),  33  Pac-  Rep.  1113. 

It  has  been  held  that  what  is  a  reasonable 
attorney's  fee  may  be  fixed  by  the  court  upon 
the  ground  that  the  fee  under  the  stipulation 
constitutes  part  of  the  costs.  Musser  v. 
Crum,  48  Iowa  52.  And  being  taxed  as  costs, 
it  is  subject  to  exception  and  review  in  like 
manner  as  the  taxing  of  other  costs.  Hendrix 
v.  Rieman,  6  Neb.  516. 

But  that  the  value  of  an  attorney's  services 
under  such  a  provision  is  in  general  a  ques- 
tion of  fact,  see  Steel  v.  Gordon  (Wash. 
1896),  45  Pac.  Rep.  151. 

Where  the  stipulation  in  the  note  or  mort- 
gage is  for  a  fixed  percentage  of  the  amount 
of  the  note,  the  percentage  is  to  be  calculated 
on  the  principal  and  interest  of  the  note. 
Behrens  v.  Dignowitty,  4  Tex.  Civ.  App.  201. 

Where  any  amount  is  to  be  deducted  from 
the  face  of  the  note  by  way  of  damage,  set-off, 
or  counterclaim,  the  percentage  must  be  cal- 
culated on  the  net  amount  due,  and  not  on 
the  amount  expressed  on  the  face  of  the  note. 
D.  A.  Tompkins  Co.  v.  Galveston  St.  R.  Co., 
4  Tex.  Civ.  App.  1. 

2.  Statutes. — See  Kansas  General  Statutes 
1889,  §  3896. 

The  Indiana  Act  of  1875,  construed  in 
Churchman  v.  Martin,  54  Ind.  382. 

The  Nebraska  Acts  of  1873  and  x8/9,  con- 
strued in  Heard  v.  Dubuque  County  Bank,  8 
Neb.  10;  Dow  v.  Updike,  11  Neb.  95. 

The  California  statute  of  1874,  construed  in 
Granger's  Business  Assoc.  v.  Clark,  84  Cal. 
201. 

The  Michigan  statute  (3  How.  Annot.  Mich. 
Stat.,  §85150)  enacts  that  an  attorney's  fee  (not 
to  exceed  the  fee  if  any  provided  in  the  mort- 
gage) may  be  included  as  part  of  the  costs 
upon  foreclosure. 
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3.  Contracts  for  Compensation  after  Relation  Established — Such  Contracts  Jealously 
Guarded. — An  attorney  cannot  make  use  of  the  relation  between  himself  and  his 
client  to  extort  from  the  latter  an  unjust  or  unreasonable  contract  for  com- 
pensation, and  a  court  of  equity  will  grant  relief  from  such  oppression,  and 
will  confine  the  attorney  to  a  reasonable  charge  for  compensation.1  The  same 
principles  apply  here  as  in  other  classes  of  contracts  between  attorney  and 
client,  though  they  are  enforced  with  a  less  degree  of  strictness.2 

Contracts  after  Litigation  Ended. — But  after  the  litigation  is  over,  the  relation  is 
at  an  end,  and  equity  will  not  interfere  with  any  agreement  as  to  compensation 
which  may  then  be  made  by  the  parties.3 


1.  Contract  must  Be  Reasonable  and  Fair. — 

Manning  v.  Clark,  40  Fed.  Rep.  121 ;  Lecatt 
v.  Sallee,  3  Port.  (Ala.)  115,  29  Am.  Dec.  249; 
Elmore  v.  Johnson,  143  111.  513;  Ryan  v. 
Ashton,  42  Iowa  365  ;  Bibb  v.  Smith,  1  Dana 
(Ky.)  580;  Burnham  v.  Heselton,  82  Me.  495; 
Phillips  v.  Overton,  4  Hayw.  (Tenn.)  292; 
Rose  v.  Mynatt,  7  Yerg.  (Tenn.)  36;  McMahan 
v.  Smith,  6  Heisk.  (Tenn.)  167;  Planters' 
Bank  v.  Hornberger,  4  Coldw.  (Tenn.)  567; 
Newman  v.  Davenport,  9  Baxt.  (Tenn.)  538; 
Thomas  v.  Turner,  87  Va.  r.  See  also  Barry 
v.  Whitney,  3  Sandf.  (N.  Y.)  696;  Anony- 
mous, 16  Abb.  Pr.  (N.  Y.  Super.  Ct.)  423. 

Security  Taken  by  Attorney  from  Client- 
Enforced  Only  for  Sum  Due. — Equity  will  not 
enforce,  in  favor  of  a  solicitor,  a  security 
taken  from  his  client  pending  a  suit,  for  any- 
thing beyond  the  sum  actually  due  the  solic- 
itor. Walmesley  z\  Booth,  2  Ark.  27;  Poison 
v.  Young,  37  Iowa  196;  Mott  v.  Harrington, 
12  Vt.  199. 

Long  Acquiescence. — Where  a  contract  as  to 
fees  between  attorney  and  client  had  been 
acted  upon  by  the  parties  for  nearly  twenty 
years,  the  court  refused  to  disturb  it.  Smith 
v.  Thompson,  7  B.  Mon.  (Ky.)  305. 

Contract  with  Client  for  Increased  Compensa- 
tion.— An  attorney  has  no  right  to  make  an 
agreement  with  his  client,  after  an  employ- 
ment in  a  particular  business,  by  which  the 
contract  is  so  varied  as  to  secure  greater  com- 
pensation to  the  former  than  was  first  agreed 
upon.  Waterbury  v.  Laredo,  68  Tex.  565; 
Dickinson  v.  Bradford,  59  Ala.  581,  31  Am. 
Rep.  23;  Marshall  v.  Dossett,  57  Ark.  93. 

Client's  Offers  to  Attorney  may  be  Shown. — 
But  while  offers  of  compensation  made  by  a 
client  to  his  attorney  during  the  existence  of 
the  relation  are  valid  only  to  the  extent  of  a 
reasonable  and  proper  compensation,  yet  they 
are  admissible  in  evidence  as  showing  the 
client's  estimate  of  a  proper  compensation. 
Randall  v.  Packard,  1  Misc.  Rep.  (N.  Y.  C. 
PI.)  344- 

No  Recovery  on  Fraudulent,  Suspicious,  or 
Oppressive  Contract. — When  the  contract  is 
unreasonable  and  questionable  upon  its  face, 
or  ambiguous  and  indefinite  in  its  conse- 
quences, so  that  it  might  be  made  an  instru- 
ment of  oppression,  the  court  will  set  it  aside, 
and  leave  the  attorney  to  a  quantum  meruit. 
Planters'  Bank  v.  Hornberger,  4  Coldw. 
(Tenn.)  531.  So  also  where  the  contract  is 
induced  by  fraud.  Downing  v.  Major,  2 
Dana  (Ky.)  228;  Judah  v.  Vincennes  Univer- 
sity, 23  Ind.  273;  Smith  v.  Thompson,  7  B. 
Mon.  (Ky.)  308. 
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Partial  Rendition  of  Services — Enforcement  of 
Security. — In  Callahan  v.  Shotwell,  60  Mo. 
398,  an  attorney  took  a  conveyance  of  a  tract 
of  land  to  secure  his  fee  for  services  to  be  per- 
formed in  certain  specified  cases,  of  which 
services  his  death  prevented  more  than  a 
partial  performance.  It  was  held  that  the 
proper  proceeding  would  be  by  bill  against  his 
estate  to  set  aside  the  conveyance  upon  a 
tender  of  so  much  of  the  fee  agreed  upon  as 
was  found  to  be  really  due ;  but  that  when  the 
land  was  sold  by  his  estate  the  plaintiff  might 
recover  back  the  surplus  proceeds  over  and 
above  the  ascertained  value  of  such  services. 
And  in  such  a  case,  the  administrator  could 
not  defend  against  the  recovery  of  such 
surplus  by  showing  readiness  to  perform 
the  remaining  services  through  another  at- 
torney. 

2.  Same  Rules  Applied  as  to  Other  Contracts 
between  Attorney  and  Client. — Manning  v. 
Clark,  40  Fed.  Rep.  121;  Yonge  v.  Hooper, 
73  Ala.  119;  Lecatt  v.  Sallee,  3  Port.  (Ala.) 
US,  29  Am.  Dec.  249;  Merritt  v.  Lambert,  10 
Paige  (N.  Y.)  352;  Matter  of  Cohen,  84 
Hun  (N.  Y.)  586;  Newman  v.  Davenport,  9 
Baxt.  (Tenn.)  544;  Thomas  v.  Turner.  87 
Va.  1.  See  also  supra,  this  title,  Dealings 
betzveen  Attorney  and  Client. 

The  transaction  must  be  shown  to  have 
been  "the  pure,  voluntary,  and  well-under- 
stood act"  of  the  client's  mind,  otherwise  a 
court  of  equity  will  undo  it  as  having  been 
unduly  obtained.  Huguenin  v.  Baseley,  14 
Ves.  Jr.  273. 

In  Brock  v.  Barnes,  40  Barb.  (N.  Y.)  521, 
where  a  security  was  taken  from  his  client, 
the  court  observed:  "If  the  instrument  be 
deemed  to  provide  a  remuneration  for  past 
services,  then  the  services  must  be  proved ; 
and  further,  that  there  existed  at  the  time  of 
giving  it,  if  not  a  legal,  binding  indebtedness, 
at  least  a  just  and  moral  obligation  to  pay; 
and  still  further,  that  the  instrument  was  fully 
understood  by  the  [client,]  and  was  made  in 
pursuance  of  and  in  accordance  with  a  well- 
considered,  definite,  and  settled  purpose. 
The  paper  itself,  having  been  executed  by  a 
principal  and  client  to  his  agent  and  attorney, 
affords  no  presumption  on  these  points." 
Quoted  with  approval  in  Thomas  v.  Turner, 
87  Va.  1. 

Client  a  Municipal  Corporation. — The  same 
rules  apply  where  the  client  is  a  municipal 
corporation  as  elsewhere.  Waterbury  v.  La- 
redo, 68  Tex.  565. 

3.  Phillips  v.  Overton,  4  Hayw.  (Tenn.) 
291 ;  McElrath  -'.  Dupuy,  2  La.  Ann.  521. 
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A  TTORNEY  AND  CLIENT.    Contracts  for  Compensation. 


Contracts  for  Compensation  Necessary — Not  Disturbed  unless  Unfair. — Contracts  for  com- 
pensation differ  from  ordinary  contracts  between  such  parties,  in  that  in  the 
latter  class  the  attorney  is  not  allowed  to  profit  by  his  contract,  but  must 
account  to  his  client  for  the  profits,  while  contracts  for  compensation  are  recog- 
nized as  a  necessity,  and  are  not  disturbed  unless  proven  to  be  unfair,  or 
shown  by  surrounding  circumstances  to  be  so.1 

statutes. — In  some  of  the  states,  statutes  have  been  passed  specially  author- 
izing contracts  between  a  client  and  his  attorney  as  to  fees.*  These  statutes 
are  construed  as  not  altering  the  common-law  rule  that  an  attorney  must  prove 
affirmatively  that  his  contract  with  his  client  is  in  all  respects  fair  and  free 
from  imposition  or  fraud;  they  affect  only  contracts  made  before  the  relation 
exists.3 

Trustee  Becoming  Attorney  for  Cestui  Que  Trust. — A  church  or  Other  religious  society, 
or  similar  organization,  may  contract  with  one  of  its  trustees,  who  is  an  attorney, 
for  his  professional  services  to  be  rendered  in  its  behalf;  such  a  contract, 
made  in  good  faith  and  without  fraud,  is  not  contrary  to  good  policy  as  to  the 
attorney,  and  he  may  claim  compensation  under  it  for  services  actually  ren- 
dered.4 

The  Construction  of  Special  Contracts  between  attorneys  and  their  clients,  as  to  com- 
pensation, is  to  be  governed  by  the  usual  rules  relating  to  the  construction  of 
agreements  generally,  regard  being  always  had  to  the  character  of  the  relation 
between  the  parties.5 


1.  Contracts  for  Compensation  Supported  if 
Fair. — Stanton  v.  Embrey,  93  U.  S.  548 ;  Isham 
v.  Parker,  3  Wash.  755;  McElrath  v.  Dupuy, 
2  La.  Ann.  521;  Porter  v.  Parmly,  39  N.  Y. 
Super.  Ct.  219;  Wallis  v.  Loubat,  2  Den.  (N. 
Y.)  607.  See  also  Croft  v.  Hicks,  26  Tex. 
383 ;  Fitch  v.  Gardenier,  2  Keyes  (N.  Y.)  517  ; 
Barry  v.  Whitney,  3  Sandf.  (N.  Y.)  696; 
Stanton  v.  Haskin,  1  MacArthur  (D.  C.)  558, 
29  Am.  Rep.  612. 

The  client  is  regarded  as  competent  to 
judge  for  himself  what  is  a  proper  sum,  and 
when  he  has  agreed  on  an  amount,  with  a 
knowledge  of  all  the  facts,  the  court  will  not 
interfere.  Jenkins  v.  Williams,  2  How.  Pr. 
(N.  Y.  Supreme  Ct.)  261. 

Special  Contract— No  Recovery  on  Quantum 
Meruit. — An  attorney  who  has  made  a  special 
contract  with  his  client  to  prosecute  a  case  to  its 
final  termination  cannot  recover  for  his  serv- 
ices on  a  quantum  meruit.  The  parties  must 
be  governed  by  their  contract,  and  it  is 
for  the  jury  to  say  whether  there  was  a 
special  contract  or  not.  Bull  v.  St.  Johns,  39 
Ga.  78. 

2.  The  Minnesota  statute  leaving  the  meas- 
ure of  an  attorney's  compensation  a  mat- 
ter entirely  for  the  determination  of  the  par- 
ties, an  attorney  may  agree  with  his  client 
that  an  account  rendered  by  the  former  is 
correct.    Beals  v.  Wagener,  47  Minn.  489. 

3.  Statutes. — The  Virginia  statute,  Code 
of  1887,  §  3201,  provides  that  any  contract 
made  with  an  attorney  for  higher  compensa- 
tion than  the  amount  which  the  clerk  is 
authorized  to  tax  shall  be  valid,  and  he  may 
recover  such  sum  as  he  contracts  for  from  the 
party  for  whom  the  service  is  rendered;  and, 
if  there  be  no  such  contract,  he  may  recover 
from  such  party  what  his  services  are  reasona- 
bly worth.  The  court,  construing  this  act, 
held  that  it  applied  only  to  contracts  made 
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before  the  relation  of  attorney  and  client 
began.    Thomas  v.  Turner,  87  Va.  1. 

The  same  construction  is  given  to  a  similar 
statute  (N.  Y.  Code  of  Civ.  Pro.,  §  66)  in 
New  1'ork.  Whitehead  v.  Kennedy,  69  N. 
Y.462  ;  Mason  v.  Ring,  3  Abb.  App.  Dec.  (N. 
Y.)  219. 

4.  Church  Trustee  may  Contract  with  Cotrus- 
tees.— Cicotte  v.  St.  Anne's  Church,  60  Mich. 
552.  See  also  People  v.  Overyssel  Tp.,  ir 
Mich.  222;  Butler  v.  Mitchell,  15  Wis.  355. 

5.  Construction  of  Particular  Agreements. — 
See  Ohio,  etc.,  R.  Co.  v.  Smith,  5  Ind.  App. 
36;  Louisville,  etc.,  R.  Co.  v.  Reynolds,  118 
Ind.  170,  as  to  contracts  with  local  attorneys 
for  railroads,  agreements  for  passes,  etc.  See 
also  generally  Taggart  v.  Hower  (Pa.  1S89), 
17  Atl.  Rep.  13. 

Contract  to  Attend  to  Business  at  Half  Rates 
— Failure  to  Furnish  Business — Full  Recovery. — 
In  the  case  of  Noble  v.  Bellows,  53  Vt.  527, 
D.,  an  attorney,  agreed  with  B.  to  attend  to  hi? 
law  business  at  one-half  rates,  and  B.  agreed 
to  give  to  D.  all  of  his  law  business  in  a  cer- 
tain county.  D.  formed  a  partnership  with 
N.,  who  was  informed  of  the  contract.  B. 
gave  most  of  his  business  in  the  county  to 
another  attorney,  and  D.  and  N.  charged  for 
what  they  did  for  B.  the  usual  fees.  It  was 
held  that  they  could  recover  their  charges. 

Traveling  Expenses. — Where  the  contract  be- 
tween an  attorney  and  his  client  provides  that 
the  latter  shall  pay  the  attorney's  traveling  ex- 
penses, only  his  expenses  from  his  residence 
to  the  places  to  which  the  business  of  the 
client  calls  him  are  recoverable;  he  cannot  re- 
cover for  expenses  in  traveling  from  some 
other  point  to  such  place.  Isham  v.  Parker, 
3  Wash.  755. 

Fixed  Sum  If  Successful,  per  Diem  If  Com- 
promise— Fixed  Sum  Is  Limit. — Where  a  client 
agrees  to  pay  his  attorney  three  thousand 
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ATTORNEY  AND  CLIENT.  Must  Prove  His  Employment. 


Statutes — Fees  Taxable  as  Costs. — Under  the  old  statutes,  in  some  of  the  states, 
the  fees  of  attorneys  were  specifically  prescribed,  and  were  made  taxable  as 
costs ;  these  statutes,  however,  have  been  generally  abandoned,  and  the  client 
and  his  attorney  left  free  to  agree  between  themselves  upon  the  terms  of 
employment,  although  the  practice  of  having  costs  taxed  for  attorney's  fees  is 
still  kept  up  in  some  of  the  states.1 

4.  Attorney  must  Prove  His  Employment. — An  attorney's  claim  for  professional 
services  against  persons  sui  Juris,  or  against  the  property  of  such  persons,  must 
rest  upon  a  contract  of  employment,  express  or  implied,  made  with  the  person 
sought  to  be  charged,  or  his  agent.2 


dollars  to  defend  a  suit,  in  case  he  succeeds  in 
the  defense,  or  fifty  dollars  a  day  for  the  time 
employed,  in  case  the  client  concludes  to 
settle  the  suit  before  the  termination,  the  at- 
torney cannot  recover  more  than  three  thou- 
sand dollars  for  his  services,  no  matter  how 
many  days  he  works,  where  the  client  settles 
the  case  by  compromise.  The  three  thousand 
dollars  must  be  considered  as  fixing  the  max- 
imum limit.  Elliott  v.  Rubel,  132  111.  9,  re- 
versing- 30  111.  App.  62. 

Commission  on  "  Amounts  Saved  "  Gives  Noth- 
ing on  Sums  Admitted  Due. — An  agreement  by 
an  administrator  with  his  attorneys,  during 
the  settlement  of  the  estate,  by  which  he 
agrees  to  pay  them  five  dollars  per  day  for 
their  services,  and  an  additional  amount  equal 
to  five  per  cent,  of  all  they  may  save  the 
estate  "by  excepting  to  the  settlements  made 
by  the  commissioner,"  does  not  entitle  the  at- 
torneys to  commission  on  what  is  conceded  to 
be  owing  the  estate,  but  only  on  all  contro- 
verted claims  that  are  allowed  against  the 
estate.  Mcllvoy  v.  Russell  (Ky.  1890),  12  S. 
W.  Rep.  1067. 

Evidence— Conversation  with  Client  Held  Not  a 
Contract. — In  action  for  services  rendered  in  a 
protracted  litigation,  evidence  that  when  the 
client  asked  his  attorney  what  the  expense 
would  be  he  replied  :  "  It  may  cost  you  three 
thousand  dollars;  it  may  cost  you  five  thou- 
sand dollars  with  all  expenses  included,"  does 
not  prove  a  contract  that  all  the  expenses  of 
the  litigation  should  not  exceed  five  thousand 
dollars.  Dickerson  v.  Scheuer,  56  N.  Y. 
Super.  Ct.  605. 

Right  of  Business  Associate  to  Bind  Attorney 
hy  Contract  for  Fees. — In  Leavitt  v.  Chase,  129 
N.  Y.  660,  affirming  59  N.  Y.  Super.  Ct. 
230,  the  plaintiff,  a  lawyer,  was  jointly  inter- 
ested with  H.,  who  was  not  a  lawyer,  in  mak- 
ing certain  collections  for  the  defendant;  he 
also  conducted  various  matters  of  litigation  for 
the  defendant  which  were  not  connected  with 
the  collections.  In  an  action  by  him  to  re- 
cover for  professional  services,  the  defendant 
claimed  that  under  an  arrangement  with  H.  it 
had  been  agreed  that  the  plaintiff's  fees  were  to 
be  contingent  upon  a  recovery.  It  was  held 
that  the  fact  that  the  plaintiff  and  H.  were 
jointly  interested  in  making  the  collections 
did  not  authorize  the  latter  to  bind  the  plaintiff 
by  contract  for  his  professional  services  in 
other  matters;  and,  it  having  been  found  that 
H.  had  no  authority  to  make  the  contract  and 
that  it  was  not  subsequently  ratified  by  the 
plaintiff,  he  was  entitled  to  recover. 


1.  The  Virginia  Statute  ofi8i9(Rev.  Code 
of  Va.  1819,  c.  76,  14,  15)  limited  counsel 
fees  to  specific  amounts,  varying  from  two 
dollars  and  fifty  cents  in  cases  in  courts 
of  law  to  fifteen  dollars  in  suits  in  equi- 
ty. In  Major  v.  Gibson,  1  Patt.  &  H.  (Va.) 
48,  it  was  held  that  a  contract  between  attor- 
neys and  a  client,  entered  into  before  the 
termination  of  a  chancery  suit,  stipulating 
that  the  former  should  have  ten  per  cent,  on 
whatever  might  be  recovered,  and  if  nothing 
was  recovered  then  no  compensation  for 
their  services  in  attending  before  commis- 
sioners, or  in  courts,  or  in  taking  deposi- 
tions, was  not  prohibited  by  the  statute  of 
1819. 

In  New  York,  prior  to  the  code,  the  fees  pf 
attorneys  were  fixed,  and  were  taxed  as  costs 
against  the  losing  party.  The  code,  however, 
leaves  the  attorney  and  client  and  the  coun- 
selor and  client  to  make  their  own  agreement, 
and,  in  the  absence  of  proof  of  express  con- 
tract, it  leaves  the  agreement  to  be  implied 
from  the  nature  and  value  of  the  services  ren- 
dered. Easton  v.  Smith,  1  E.  D.  Smith  (N. 
Y.)  318;  Jenkins  v.  Williams,  2  How.  Pr.  (N. 
Y.  Supreme  Ct.)  261. 

The  Statute  of  Florida  (Thompson's  Dig. 
326),  providing  for  solicitors'  charges,  was 
held  to  apply  only  to  "  commissions  for  col- 
lecting;" for  other  services  a  solicitor  is  en- 
titled to  a  quantum  meruit.  Carter  v.  Ben- 
nett, 6  Fla.  214. 

New  Jersey. — See,  as  to  the  New  Jersey  stat- 
ute, Strong  v.  Mundy,  52  N.  J.  Eq.  833. 

2.  Contract  of  Employment,  Express  or  Implied, 
Necessary. — Humes  -'.  Decatur  Land  Imp.,  etc., 
Co.,  98  Ala.  471;  Price  v.  Hay,  132  111.  543; 
Evans  v.  Mohr,  153  111.  561 ;  Chicago,  etc.,  R. 
Co.  v.  Larned,  26  111.  21S;  Turner  -•.  Myers, 
23  Iowa  391 ;  Wailes  v.  Brown's  Succession, 
27  La.  Ann.  411;  Wright  v.  Fairbrother,  81 
Me.  38;  Neighbors  v.  Maulsby,  41  Md.  478; 
Fraser  t'.  Haggerty,  86  Mich.  521;  Burghart 
v.  Gardner,  3  Barb.  (N.  Y.)  64;  Brown  v. 
Genet,  63  How.  Pr.  (N.  Y.  C.  PI.)  236;  Jones 
v.  Woods,  76  Pa.  St.  408;  Newbaker  v. 
Alricks,  5  Watts  (Pa.)  183;  Nimmons  v. 
Stewart,  13  S.  Car.  445;  Ex  f.  Fort,  36  S. 
Car.  25;  Hume  v.  Commercial  Bank,  13  Lea 
(Tenm)496;  Johnson  v.  Williams  (Term.  1896), 
34  S.  W.  Rep.  434;  Smith  v.  Dougherty,  37 
Vt.  530. 

See  also  Parshley  v.  Methodist  Church,  147 
N.  Y.  583,  affirming \  Misc.  Rep.  (N.  Y.)  302. 

Limitations  of  Rule. — In  Nimmons  v.  Stew- 
art, 13  S.  Car.  445,  the  court,  after  announcing 
;  Volume  III. 


Compensation. 


ATTORNEY  AND  CLIENT.  Must  Prove  His  Employment. 


Acts  of  Recognition  or  Acceptance  are  in  general  equivalent  to  a  prior  engagement.1 


the  principle  stated  in  the  text,  declared  that 
courts  of  equity  recognized  exceptions  to  this 
rule,  "  as  where  the  parties  for  whose  benefit 
the  services  are  rendered  are  infants,  luna- 
tics, or  from  any  other  cause  are  not  capable 
of  contracting,  or  where  the  parties  are 
numerous  and  have  an  interest  in  common,  for 
the  benefit  of  which  professional  services  are 
rendered  at  the  instance  of  one  or  more  of  the 
parties  interested." 

See,  for  cases  illustrating  the  imposition  of 
attorneys'  fees  on  a  fund  benefited  thereby, 
Trustees  v.  Greenough,  105  U.  S.  527;  Cen- 
tral R.,  etc.,  Co.  v.  Pettus,  113  U.  S.  116; 
Adams  v.  Kehlor  Milling  Co.,  38  Fed.  Rep. 
281;  Friend  v.  Graham,  10  La.  440;  Hand  v. 
Savannah,  etc.,  R.  Co.,  21  S.  Car.  162. 

It  has  been  held,  on  the  other  hand,  in  ac- 
cordance with  the  general  rule  that  the  party 
employed  must  look  to  the  employer  for  pay- 
ment, that  when  a  trustee  or  guardian  em- 
ploys an  attorney  in  the  execution  of  his  trust, 
■such  attorney  must  look  to  the  person  em- 
ploying him  individually  for  his  payment, 
and  can  have  no  claim  on  the  trust  fund. 
Bowman  v.  Tallman,  27  How.  Pr.  (N.  Y. 
Super.  Ct.)  212;  Noyes  v.  Blakeman,  6  N.  Y. 
580. 

Partition — Solicitor's  Fees  Apportioned. — Un- 
der the  Illinois  statute  (3  Starr  &  C.  Ann. 
111.  Stat.,  ed.  1896,  p.  2927,  par.  40)  the  court  is 
given  power  to  apportion  the  complainant's 
solicitor's  fees  among  all  the  parties  in  inter- 
est unless  the  defendants,  or  some  of  them, 
shall  interpose  a  good  defense.  See  Hart- 
well  v.  De  Vault,  159  111.  325;  Walker  v. 
Tink,  159  111.  323;  Habberton  v.  Habberton, 
156  111.  444,  58  111.  App.  99.  See  also  Wailes 
v.  Brown's  Succession,  27  La.  Ann.  411 ;  Jones 
v.  Woods,  76  Pa.  St.  408;  Hume  v.  Com- 
ttiercial  Bank,  13  Lea  (Tenn.)  496.  And 
6ee  infra,  this  section,  paragraph  Where 
•Services  Inure  to  the  Benefit  of  Others  than 
Employer. 

Regularly  Retained  Railroad  Attorney  Acting 
after  Employment  Ended. — In  Safford  v.  Ver- 
mont, etc.,  R.  Co.,  60  Vt.  185,  an  attorney 
had  been  for  some  time  the  general  attor- 
ney for  a  railroad  company.  After  his 
connection  with  the  company  had  ceased, 
and  he  had  been  paid  in  full  for  services  ren- 
dered, he,  without  being  employed,  acted 
for  the  company  in  some  cases  which  he  had 
begun  under  his  old  employment,  and  ren- 
dered valuable  services  therein.  It  was  held 
that  he  was  not  entitled  to  recover  for  such 
services  on  the  ground  of  an  implied  employ- 
ment, even  though  the  company's  general 
solicitor  knew  of  his  services  when  they  were 
being  performed,  such  solicitor  having  no 
authority  to  employ  him.  But  see  Boyd  v. 
Chicago,  etc.,  R.  Co.,  84  Mo.  615. 

Whether  or  Not  there  Was  an  Actual  Employ- 
ment or  retainer  of  the  attorney  in  a  particu- 
lar case,  is  a  question  of  fact  for  the  jury, 
where  there  is  any  conflict  of  evidence,  or 
where  the  facts  established  admit  of  different 
conclusions  being  drawn.  Playford  v.  Hutch- 
inson, 135  Pa.  St.  426;  Graves  v.  Lockwood, 


30  Conn.  276.    See  Leavitt  v.  Chase,  59  N. 
Y.  Super.  Ct.  230. 
Husband  Not  Liable  for  Wife's  Attorney. — A 

husband  cannot  be  held  liable  to  an  attorney 
employed  by  his  wife,  without  his  consent,  in 
a  groundless  action  brought  by  her  to  re- 
cover premises  in  the  peaceable  possession 
of  his  tenant,  although  she  claims  it  as  the 
family  homestead.  Plymat  v.  Brush,  46 
Minn.  23. 

A  retainer  by  a  wife,  to  obtain  for  her  a 
divorce,  will  not  be  presumed  to  have  been  at 
her  husband's  request,  so  as  to  render  him  lia- 
ble to  the  attorney.  Dorsey  v.  Goodenow, 
Wright  (Ohio)  120. 

Parent  and  Child. — A  father  cannot  be  made 
liable  for  the  services  of  an  attorney  rendered 
as  guardian  ad  litem  for  his  infant  children, 
in  proceedings  in  the  probate  courts,  where 
his  interests  and  those  of  his  children  are  con- 
flicting. Thorn  v.  Beard  (Supreme  Ct.),  14 
N.  Y.  Supp.  339. 

Authority  of  Agent  must  be  Shown. — Where 
the  employment  is  by  an  agent,  the  authority 
of  the  agent  must  be  shown.  See  Randall  v. 
State,  16  Wis.  340. 

Where  it  can  be  shown  that  the  party  em- 
ploying the  attorney  acted  merely  as  the  au- 
thorized agent  of  the  principal,  the  principal 
is  of  course  liable.  See  Webb  v.  Browning, 
14  Mo.  354.  x 

Illustrations — Employment  of  Attorney  Held 
Not  within  Agency. — In  Bush  v.  Southern  Brew- 
ing Co.,  69  Miss.  200,  an  agent,  having  been 
indicted  for  carrying  on  the  business  of  his 
principal  without  paying  the  privilege  tax, 
and  believing  that  the  business  was  not  liable 
to  such  tax,  employed  an  attorney  to  defend 
him.  It  was  held  that  such  an  employment 
was  not  within  the  scope  of  his  authority,  and 
that  the  principal  was  therefore  not  liable  un- 
less he  ratified  or  expressly  authorized  the 
employment. 

In  the  case  of  Barker  v.  York,  3  La.  Ann. 
90,  one  who  represented  himself  to  be  the 
agent  of  the  owner  of  a  ship,  together  with 
the  resident  consul,  attempted  to  remove  the 
master  of  the  ship ;  the  latter  employed  coun- 
sel to  protect  his  right  to  his  position.  The 
court  held  that  the  owner  would  not  be  liable 
for  the  fees  of  such  counsel,  it  being  shown 
that  his  interests  conflicted  with  the  course 
pursued  by  the  master;  that  in  a  suit  for  pro- 
fessional services,  the  attorney's  claim  must 
rest  upon  conscientious  and  exclusive  appli- 
cation of  those  services  to  the  business  and  in- 
terests of  those  who  are  called  upon  to  pay 
for  them. 

1.  Acts  of  Acceptance  or  Recognition/ — Hood 
v.  Ware,  34  Ga.  328;  Miles  v.  DeWolf,  S  Ind. 
App.  176;  Turner  v.  Myers,  23  Iowa  391; 
Hudspeth  v.  Yetzer,  78  Iowa  11;  Neighbors 
v.  Maulsby,  41  Md.  478;  Burghart  v.  Gardner, 
3  Barb.  (N.  Y.)  64. 

Where  the  original  employment  is  not 
proved,  employment  mav  be  shown  by  estab- 
lishing acts  of  recognition  of  the  attorney 
during  the  progress  of  the  cause.  Hotchkiss 
v.  LeRoy,  9  Johns.  (N.  Y.)  142. 
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Promise  to  Pay  Presumed.— Where  services  are  rendered  by  an  attorney  at  the 
request  of  another,  or  where  the  benefits  of  such  services  are  knowingly 
accepted,  a  promise  to  pay  therefor  will  be  presumed  1  unless  the  circumstances 
show  that  the  services  were  intended  to  be  gratuitous.2  Thus,  where  there  is 
even  slight  proof  of  any  employment  of  the  attorney  by  the  client,  the  fact 
that  the  latter  stood  by  without  objection  and  allowed  the  attorney  to  render 


The  Presence  of  the  Prosecutor,  while  an  at- 
torney was  engaged  in  rendering  professional 
services  in  behalf  of  the  government  in  a 
criminal  prosecution,  raises  no  presumption 
that  the  prosecutor  promised  to  pay  for  such 
services.    Millett  v.  Hayford,  i  Wis.  401. 

Where  Client  has  Refused  to  Pay  Attorney.— 
A  tacit  acceptance  of  the  plaintiff's  services  as 
attorney  does  not  raise  a  promise  to  pay  there- 
for, where  the  services  were  rendered  after 
the  distinct  refusal  of  the  defendant  to  pay  for 
such  services.  Hughes  v.  Dundee  Mortg., 
etc.,  Invest.  Co.,  21  Fed.  Rep.  174;  Fraser  v. 
Haggerty,  86  Mich.  521.  See  also  McGraw 
v.  Canton,  74  Md.  554.  And  compare  Yerger 
v.  Aiken,  7  Baxt.  (Tenn.)  539. 

Acceptance  of  Services  Consistent  with  Ab- 
sence of  Promise  to  Pay. — Where  the  attorney, 
in  carrying  on  the  action,  is  doing  so  for  his 
own  benefit  and  not  for  the  nominal  party  to 
the  action,  the  fact  that  such  nominal  party 
knows  of  his  course  and  does  not  object  will 
not  make  him  liable  for  fees.  Wright  v.  Fair- 
brother,  81  Me.  38;  Smith  v.  Dougherty, 
37  Vt.  530.  See  Ealer  v.  McAllister,  19  La. 
Ann.  21. 

Where  the  client,  in  an  action  against  him 
for  attorney's  fees,  claims  that  the  work  done 
by  the  plaintiff  was  not  under  employment 
from  him,  but  was  done  by  the  plaintiff  as  an 
assistant  to  the  attorney  conducting  the  case, 
engaged  by  the  latter  at  his  own  cost  and  on 
his  own  responsibility,  the  fact  that  the  client 
accepted  the  plaintiff's  services  will  not  create 
an  agreement  to  pay  therefor.  Price  v.  Hay, 
132  111.  543;  Fraser  v.  Haggerty,  86  Mich. 

Acceptance — Illustrations. — Where  a  party, 
by  his  acts,  induces  an  attorney  to  suppose 
that  his  services  are  desired,  and  avails  himself 
of  them,  without  objection,  the  law  implies 
promise  on  his  part  to  pay  the  attorney  what 
such  services  are  reasonably  worth.  Ecter 
v.  Wiggins,  30  Tex.  55;  Fore  v.  Chandler,  24 
Tex.  146. 

In  Yerger  v.  Aiken,  7  Baxt.  (Tenn.)  539, 
the  firm  of  H.  &  S.  were  employed  by  a  rela- 
tive and  general  adviser  of  A.  to  attend  to  a 
suit  for  her  in  conjunction  with  other  attor- 
neys whom  she  had  employed.  It  appeared 
that  this  relative  and  adviser  had  no  authority 
to  make  such  employment.  She  was  informed 
by  the  attorneys  of  her  own  selection,  of  their 
employment,  and  she  told  them  that  she  de- 
sired no  other  attorneys ;  this  was  not  com- 
municated to  H.  &  S.,  who  prosecuted  the  suit 
in  connection  with  the  other  attorneys,  after 
a  prolonged  litigation,  to  a  successful  termina- 
tion. A.  knew  of  their  attention  to  the  case, 
but  never  repudiated  them,  except  so  far  as 
stated.  It  was  held  that  they  were  entitled  to 
recover  from  her  their  reasonable  fees;  her 


silence  amounted  to  an  acquiescence  in  their 
employment,  and  created  a  conclusive  pre- 
sumption that  she  had  authorized  them  to  act 
for  her. 

1.  Promise  to  Pay  Implied  from  Request. — 

Cooper  v.  Hamilton,  52  111.  119;  Bell  v. 
Smith,  28  111.  App.  181;  Taft  v.  Shaw,  159 
Mass.  592;  Perry  v.  Lord,  in  Mass.  504; 
Humphreys  v.  Jacoby,  41  Minn.  226;  Cicotte 
v.  St.  Anne's  Church,  60  Mich.  552;  Boyd  v. 
Chicago,  etc.,  R.  Co.,  84  Mo.  615;  Isham  v. 
Parker,  3  Wash.  755.  See  also  the  title 
Agency,  vol.  1,  p.  1096  ct  scq. 

The  rule  is  not  changed  by  the  fact  that  the 
real  beneficiary  in  the  case  was  some  one 
other  than  the  nominal  party  at  whose  request 
the  services  were  performed.  Bell  v.  Smith, 
28  111.  App.  181. 

The  appearance  of  record  by  an  attorney 
would  be  prima  facie  evidence  of  the  liability 
of  the  person  for  whom  the  attorney  appeared, 
but  it  may  be  shown  in  contradiction  that 
such  attorney  was  in  fact  employed  by  some 
other  party.  Mitchell  v.  Bromberger,  1  Nev. 
604;  Roselius  v.  Delachaise,  5  La.  Ann.  481. 

2.  See  the  title  Agency,  vol.  1,  p.  1097; 
McFadden  v.  Ferris,  6  Ind.  App.  454.  See 
also  Blake  v.  Andrews  (Supreme  Ct.),  9  N.  Y. 
Supp.  363,  where  the  services  were  trivial  and 
only  semi-professional. 

Prosecuting  Attorney  Not  Entitled  to  Compen- 
sation from  Prosecutor. — Where  a  prosecuting 
attorney  appears  before  a  magistrate,  at  the 
request  of  a  railroad  company,  and  prosecutes 
one  charged  with  the  commission  of  a  felony, 
and  prepares  the  papers  necessary  in  such  a 
case,  there  is  no  implied  contract  on  the  part 
of  the  company  that  it  will  pay  him  for  such 
services.  The  attorney  has  no  right  in  such 
a  case  to  expect  compensation  for  the  dis- 
charge of  his  official  duties.  Cincinnati,  etc.t 
R.  Co.  v.  Lee,  37  Ohio  St.  479. 

Where  Client  Is  Another  Attorney — Custom  as 
to  Gratuitous  Services. — In  Graydon  v.  Stokes,, 
24  S.  Car.  483,  the  court  said:  "While  there 
does  exist,  in  certain  localities  at  least,  a 
courtesy  among  gentlemen  of  the  bar  not  to 
charge  each  other,  but,  when  requested  by  a 
brother  lawyer,  to  render  him  services  in  the 
line  of  their  profession  without  fee  or  reward, 
yet,  where  such  courtesy  exists,  it  does  not 
touch  the  legal  rights  of  the  parties.  The 
very  fact  that  it  is  called  a  'courtesy'  indicates 
that  making  no  charge  is  exceptional,  and 
that  the  general  rule  is  to  charge.  Besides, 
even  where  such  courtesy  is  generally  prac- 
ticed, we  have  no  doubt  that  there  are  certain 
well-grounded  exceptions  to  the  rule;  and 
certainly  the  moment  the  parties,  from  any 
cause  whatever,  stand  upon  their  rights, 
there  can  be  no  such  thing  as  courtesy  in  the 
case." 
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valuable  services  in  his  behalf  will  estop  him  to  deny  the  fact  of  employment.1 
The  Testimony  of  the  Attorney  Himself  is  admissible  to  prove  an  employment;  but 
the  sufficiency  of  such  testimony  is  to  be  determined  by  the  jury  or  the  court 
in  each  particular  case.2 

Where  Services  Inure  to  the  Benefit  of  Others  than  Employer. — Where  one  of  several 
parties,  all  of  whom  are  equally  interested  in  a  cause,  employs  an  attorney  to 
conduct  the  case  for  him,  and  the  benefit  of  such  services,  from  the  nature  of 
the  case,  extends  to  all  the  other  interested  parties,  the  other  parties,  merely 
by  standing  by  and  accepting  the  benefit  of  such  services  without  objection, 
do  not  become  liable  for  the  attorney's  fees.3  If,  however,  the  parties  not 
directly  employing  the  attorney,  after  becoming  aware  that  he  looks  to  them 
for  his  compensation,  fail  to  make  objection  or  to  declare  their  nonliability, 
they  are  liable.4 

Joint  Liability  for  Attorney's  Fees. — Wherever  a  joint  liability  for  attorney's  fees 
is  sought  to  be  established,  it  must  be  made  to  appear  clearly  that  the  contract 
of  employment  was  joint  on  the  part  of  the  defendants  and  not  several;  the 
mere  fact  that  several  parties,  similarly  interested,  employ  the  same  attorney, 
does  not  fix  their  liability  as  joint.5 


1.  Facts  Justifying  Inference  of  Employment. 

— Fore  v.  Chandler,  24  Tex.  146;  Goodall  v. 
Bedel,  20  N.  H.  205;  International,  etc.,  R. 
Co.  v.  Clark,  81  Tex.  48;  Siegel  v.  Han- 
chett,  33  111.  App.  634;  Boyd  v.  Chicago, 
etc.,  R.  Co.,  84  Mo.  615;  Mitchell  v.  Brom- 
berger,  1  Nev.  604.  See  also  Avery  v.  Jacob, 
59  N.  Y.  Super.  Ct.  585.  Compare  Seeley 
v .  North,  16  Conn.  92. 

Where  one  takes  by  assignment  a  chose 
in  action  then  being  sued  on,  and  after- 
wards compromises  with  the  defendant,  he 
becomes  liable  for  the  fees  of  the  attorneys 
prosecuting  the  action;  his  retainer  of  the 
attorneys  is  presumed  from  his  allowing 
them  to  continue  to  act  in  the  matter  in 
which  they  were  employed.  Ward  v.  Lee, 
13  Wend.  (N.  Y.)  41. 

In  International,  etc.,  R.  Co.  v.  Clark,  81 
Tex.  48,  a  railroad  company  employed  attor- 
neys to  conduct  a  certain  case,  but,  before 
the  case  was  ended,  leased  its  entire  road  to 
another  company  which  thereafter  operated 
it.  The  court  held  that  the  fact  of  the  latter 
company's  continuing  to  receive  the  services 
of  such  attorneys  was  sufficient  to  authorize 
an  implied  employment  of  them  by  it. 

An  attorney,  who  was  employed  by  his  client 
in  the  prosecution  and  defense  of  many  suits, 
gave  a  voluntary  appearance  for  him  in  a  new 
suit  brought  against  him  upon  a  subject  con- 
nected with  suits  then  pending.  About  the 
time  of  serving  this  appearance,  the  attorney 
told  him  that  he  had  appeared  for  him,  and 
he  expressed  no  dissent.  It  was  held  that  the 
attorney's  appearance  was  not  unauthorized, 
but  under  such  facts  he  might  well  assume  a 
retainer.  Bogardus  v.  Livingston,  7  Abb. 
Pr.  (N.  Y.  C.  PI.)  428. 

2.  Attorney's  Own  Testimony  as  Proof.  — 
Chamberlain  v.  Rodgers,  79  Mich.  219.  See 
also  Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am. 
St.  Rep.  585  ;  Pendleton  v.  Johnston,  59  N.  Y. 
Super.  Ct.  331. 

3.  Attorney  Employed  by  One  of  Several  Inter- 
ested Parties. — Jones  v.  Woods,  76  Pa.  St.  410; 
Cincinnati  Sav.  Bank  v.  Benton,  2  Mete.  (Ky.) 


240;  Chicago,  etc.,  R.  Co.  v.  Larned,  26  111. 
220;  Ealer  v.  McAllister,  19  La.  Ann.  21; 
Smith  v.  Lyford,  24  Me.  147  ;  Simms  v.  Floyd, 
65  Ga.  719.  Compare  McCrary  v.  Ruddick, 
33  Iowa  521 ;  Holmes  v.  Holland,  29  Cine.  L. 
Bull.  (Ohio)  115.  See  also  supra,  p.  435,  note 
paragraph  Limitations  of  Rule. 

In  McGraw  v.  Canton,  74  Md.  554,  a  dev- 
isee, in  opposition  to  the  wishes  of  his  co- 
devisees,  employed  an  attorney  to  have  set 
aside  a  deed  made  by  the  testator  after  the 
will ;  the  codevisees  not  only  refused  their 
assent  to  the  attorney's  employment,  but  re- 
fused to  accept  the  benefit  of  his  services.  It 
was  held  that  the  attorney  was  not  entitled  to 
an  allowance  for  fees  out  of  the  property  thus 
recovered  by  him,  but  must  look  alone  to  his 
client  for  his  compensation.  The  court  dis- 
tinguished the  case  of  Davis  v.  Gemmell,  73 
Md.  530. 

In  Davis  v.  Downer,  10  Vt.  529,  it  is  held 
that  the  costs  and  disbursements  of  an  attor- 
ney, in  relation  to  the  demands  and  actions 
belonging  to  two  persons  jointly,  may  be  col- 
lected of  the  two  although  his  employment, 
on  the  request  to  make  such  disbursements, 
was  by  but  one. 

Attorney  Employed  by  Principal — Sureties  Not 
Liable. — Where  an  attorney  is  employed  by 
the  maker  of  a  note  to  defend  himself  and 
two  sureties  thereon,  such  employment,  in  the 
absence  of  proof  of  their  consent  or  ratifica- 
tion, will  not  render  the  sureties  liable  for  the 
attorney's  fees.  Smith  v.  Lyford,  24  Me.  147; 
Simms  v.  Floyd,  65  Ga.  719. 

4.  Cincinnati  Sav.  Bank  v.  Benton,  2  Mete. 
(Ky.)  240. 

6.  Joint  Liability.— -In  Adriatic  F.  Ins.  Co. 
v.  Treadwell,  108  U.  S.  361,  several  insurance 
companies  entered  into  an  agreement  with 
each  other  to  employ  counsel  and  unite  in 
the  defense  of  several  actions  and  contribute 
pro  rata  to  the  expenses.  The  attorney  em- 
ployed by  them,  having  rendered  certain  serv- 
ices, brought  suit  against  them  all  jointly  for 
his  fees.  At  the  trial  defendants  asked  that 
the  jury  be  instructed  to  find  for  the  defendant 
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Kevivor  of  Suit  after  Client's  Death — Proof  of  Authority. — The  authority  of  the  attorney 
terminates  with  the  death  of  his  client,  and  a  revivor  of  a  pending  suit  in  the 
name  of  his  client's  personal  representatives,  without  being  requested  by  them, 
is  without  authority,  and  no  action  can  be  maintained  for  compensation  for 
services  rendered  after  the  client's  death  ;  to  recover  for  such  services,  there 
must  be  specific  proof  of  employment  by  the  heirs  or  the  personal  represent- 
atives.1 

5.  Attorney  must  Prove  Performance. — The  attorney,  in  order  to  recover  for 
services,  must  prove  a  performance  of  the  contract  on  his  part  by  showing  a 
rendition  of  the  services  or  a  waiver  of  them  ;  he  is  entitled  to  a  retainer  fee, 
which  he  may  demand  in  advance,  but  he  has  no  right  to  an  action  for  other 
fees  until  the  services  have  been  completed,  unless  there  is  a  special  contract 
providing  otherwise.2 


on  the  ground  that  the  agreement  was  not 
one  under  which  any  joint  liability  could  be 
created.  It  was  held  that  it  was  error  to  re- 
fuse the  instruction,  as  the  terms  of  the  agree- 
ment created  no  joint  liability. 

Where  an  attorney  appears  for  several  par- 
ties, defendants  jointly  sued,  his  claim  for  serv- 
ices rendered  is  indivisible,  and  he  cannot 
assign  it  as  to  a  part  of  the  defendants  so  as  to 
enable  the  assignee  to  enforce  either  the  part 
assigned  or  the  whole  claim.  Mulford  v. 
Hodges,  10  Hun  (N.  Y.)  79. 

In  the  case  of  Keirn  v.  Carson,  12  Smed.  & 
M.  (Miss.)  431,  suit  was  brought  against  C. 
and  G.  as  partners,  and  process  was  served  on 
the  latter  who  employed  an  attorney  to  de- 
fend it.  Soon  afterwards  he  informed  the 
other  partner,  C,  who  lived  in  a  distant  state, 
of  the  suit,  and  C.  then  assisted  in  the  taking 
of  depositions  in  the  case,  and  wrote  to  the 
attorney,  referring  to  the  suit  as  the  "  one  G. 
employed  you  in."  The  attorney  testified 
that  he  understood  that  he  was  employed  by 
both  partners,  and  that  he  did  defend  both. 
It  was  held  that  this  was  a  sufficient  proof  of 
the  attorney's  authority  to  represent  C. 

1.  Death  of  Client. — Campbell  v.  Kincaid,  3 
T.  B.  Mon.  (Ky.)  68;  Newbaker  v.  Alricks,  5 
Watts  (Pa.)  183.  See  supra,  this  title,  Rela- 
tion of  Attorney  and  Client — Termination  of 
Relation. 

An  agreement  reciting  that  a  firm,  the 
holders  of  certain  claims  under  the  Geneva 
award,  have  constituted  a  named  person  their 
attorney  to  collect  such  claims,  and  that,  for 
his  services  in  so  doing,  he  is  to  have  twenty- 
five  per  cent,  of  any  amount  collected,  is  not 
a  power  of  attorney  which  is  revoked  by  the^ 
death  of  one  member  of  the  employing  firm, 
but  is  a  personal  agreement  to  pay  a  certain 
portion  of  the  recovery  for  services  in  secur- 
ing it,  and  the  attorney's  right  to  go  on  with 
such  collection  is  unaffected  by  the  death  of 
the  surviving  member  of  the  firm  owning  the 
claims.    Grapel  v.  Hodges,  49  Hun  (N.Y.)  107. 

2.  Performance. — Wilson  v.  Barnes,  13  B. 
Mon.  (Ky.)  330;  Emeric  v.  Alvarado,  90  Cal. 
444;  Moyers  v.  Graham,  15  Lea  (Tenn.)  57; 
In  re  Labauve's  Succession,  34  La.  Ann.  1191. 

In  Holly  Springs  v.  Manning,  55  Miss.  380, 
M.  was  employed  by  a  municipality  to  defend 
a  certain  suit  brought  against  it  in  the  Fed- 
eral Circuit  Court  on  some  bonds  issued  by  it 
in  aid  of  a  railroad,  M.  to  continue  his  serv- 
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ices  in  defense  of  said  suit  in  the  Supreme 
Court  of  the  United  States  should  it  be  neces- 
sary. The  city  paid  M.  one  thousand  dollars  in 
cash,  and  agreed  to  pay  his  necessary  expenses 
on  the  trip  to  Washington  if  it  should  become 
necessary  for  him  to  go  there,  and  agreed 
further,  "  when  the  litigation  aforesaid  shall 
have  been  brought  to  a  close,  to  pay  the  said 
M.  such  further  sum  for  his  services  in  de- 
fending said  suit  as  may  be  fair,  reasonable, 
and  just  under  all  the  circumstances."  After 
the  suit  had  been  decided  in  the  Circuit  Court 
in  favor  of  the  city,  but  before  the  time  in 
which  a  writ  of  error  might  be  sued  out  had 
expired,  M.  brought  an  action  on  the  contract 
for  the  remainder  of  his  fee.  The  court  held 
that  his  suit  was  prematurely  commenced. 

Where  a  creditor  left  a  claim  with  a  lawyer 
for  collection,  and,  among  other  things,  agreed 
that  in  case  he  should  himself  "  settle,  com- 
promise, or  receive,  or  in  any  way  dispose 
of  the  claim,"  the  attorney  should  be  allowed 
twenty-five  per  cent. ;  the  mere  taking  by  the 
creditor  of  the  debtor's  note,  without  security 
or  payment,  did  not  entitle  the  attorney  to 
his  commission.  Mills  v.  Fox,  4  E.  D.  Smith 
(N.  Y.)  220. 

In  the  case  of  Hubbard  v.  Woodbury,  7 
Allen  (Mass.)  422,  one  B  agreed  in  writing 
to  pay  an  attorney  for  his  services  a  certain 
sum  "when  two  suits  now  pending  against 
him  in  favor  of  A  are  finally  terminated,  and 
when  all  of  the  suits  are  finally  terminated 
which  said  A  may  bring  against  him  on  the 
covenants  of  a  lease,"  which  was  described, 
"  and  all  actions  of  tort  growing  out  of  B's  fak- 
ing possession  of  the  leasehold  premises;  pro- 
vided said  suits  are  terminated  in  favor  of  B, 
and  not  otherwise."  The  suits  then  existing 
having  been  terminated  in  favor  of  B,and  two 
other  suits  brought  by  the  administrator  of  A 
having  been  terminated  by  an  entry  of  judg- 
ment in  favor  of  B,  without  costs,  by  his  con- 
sent, and  it  appearing  that  the  administrator 
had  wholly  performed  his  duties,  except  ren- 
dering his  account,  and  did  not  intend  to 
bring  any  further  action,  it  was  held  that  B 
could  not  resist  payment  of  the  stipulated 
amount  on  the  ground  that  the  contingency 
provided  for  had  not  occurred,  although  no  re- 
lease had  been  executed  by  A  or  his  adminis- 
trator of  all  causes  of  action  upon  the  lease,  and 
the  statute  of  limitations  would  not  yet  be  a 
bar  to  a  claim  under  it. 
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6.  Contingent  Fees. — In  England  and  in  some  of  the  United  States  a 
contract  for  fees,  the  payment  of  which  is  conditioned  upon  success  in 
a  proposed  litigation,  the  fees  to  constitute  a  certain  percentage  of  the 
amount  recovered,  or  a  fixed  sum  to  be  paid  out  of  the  amount  recovered,  is 
regarded  as  invalid  ;  but  by  the  weight  of  authority  in  the  United  States,  such 
agreements,  while  jealously  scrutinized,  are  upheld  where  made  in  good  faith 
and  free  from  fraud  and  imposition.1 

7.  Retaining  Fees. — While  there  is  some  conflict  of  authority  on  the  ques- 
tion, the  better  rule  seems  to  be  that  an  attorney  is  entitled  to  recover  a 
retaining  fee  in  every  case  in  which  he  is  retained,  whether  there  is  any  express 
contract  therefor  or  not.2 


Where  a  railroad  is  in  the  hands  of  a  re- 
ceiver, the  attorneys  for  the  petitioners  will 
not  be  required  to  go  on  without  any  com- 
pensation during  the  pendency  of  the  suit; 
but  the  intermediate  allowances  will  be  small, 
and  will  not  be  allowed  as  a  final  determina- 
tion of  what  their  services  up  to  that  time 
are  really  worth,  or  what  they  would  be  worth 
at  the  time  of  the  conclusion  of  the  case. 
Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  23 
Fed.  Rep.  675,  follotved  in  Bound  v.  South 
Carolina  R.  Co.,  43  Fed.  Rep.  404. 

An  attorney  may  prove  performance  by 
another,  and  yet  recover  his  fees.  Smith  v. 
Lipscomb,  13  Tex.  532. 

CoUection  Made  without  Attorney. — Where  an 
attorney  agrees  to  collect  a  claim  and  to  pay 
all  costs  in  consideration  of  his  receiving  one- 
half  of  it  for  his  fee,  but,  when  notified  by  his 
client  of  an  opportunity  to  collect  it,  refuses 
on  the  ground  of  expense,  the  client  may 
collect  it  himself,  and  the  attorney  will  not 
be  entitled  to  compensation.  Pennington  v. 
Underwood,  56  Ark.  53.  See  also  McDowell 
v.  Baker,  29  Ind.  481. 

Recovery  through  the  Attorney's  Agency. — 
The  mere  fact  that  the  amount  due  was  paid 
directly  to  the  owner,  instead  of  to  his  attor- 
ney, does  not  deprive  the  attorney  of  his  right 
to  compensation ;  such  a  fact  may  affect  the 
amount  of  compensation  where  the  fee  was 
contingent,  but  the  attorney  is  still  entitled  to 
a  reasonable  compensation  for  all  services 
rendered.    Pierce  v.  Parker,  121  Mass.  403. 

An  attorney  at  law  is  entitled  to  claim  com- 
missions upon  judgments  obtained  through 
his  agency,  as  well  as  upon  moneys  actually 
collected  on  executions  and  accounted  for  to 
his  clients,  although  he  be  superseded  by  the 
appointment  of  another  attorney.  Morel  v. 
New  Orleans,  12  La.  Ann.  485;  Commanduer 
v.  Carrollton,  15  La.  Ann.  7;  State  v.  Hawk- 
ins, 28  Mo.  366. 

An  attorney  is  not  entitled  to  commission 
on  the  amount  of  a  bond  placed  in  his  hands 
for  collection,  when  the  money  is  paid  into 
the  clerk's  office,  and  the  plaintiff  applies  in 
person  for  it.  Leach  v.  Strange,  3  Hawks  (N. 
Car.)  601. 

1.  See  Ex  j>.  Plitt,  2  Wall.  Jr.  (C.  C.)  480; 
Taylor  v.  Bemiss,  no  U.  S.  42;  Perry  v. 
Dicken,  105  Pa.  St.  83,  51  Am.  Rep.  181.  See 
also  the  title  Champerty  and  Mainte- 
nance, where  this  subject  is  fully  treated. 

2.  Retaining  Fees. — Whenever  an  attorney 
is  engaged  to  prosecute  ordefend  in  an  action 


he  may,  when  the  case  is  terminated,  recover 
a  retaining  fee  although  no  such  fee  was 
specially  contracted  for,  and  although  he  was 
not  in  fact  called  upon  to  perform  any  serv- 
ices in  the  case.  Blackman  v.  Webb,  38  Kan. 
668.  See  Aldrich  v.  Brown,  103  Mass.  527; 
Carter  v.  Baldwin,  95  Cal.  475. 

In  Blackman  v.  Webb,  38  Kan.  668,  the  court 
specially  left  open  the  question  whether  an 
attorney  may  recover  a  retaining  fee  and  also 
an  additional  amount  for  services. 

In  Perry  v.  Lord,  111  Mass.  504,  an  attor- 
ney, who  was  employed  to  render  services 
throughout  a  case,  but  who,  after  two  or  three 
consultations,  was  not  again  called  upon,  was 
held  entitled  to  a  retaining  fee  in  addition  to 
specific  charges  for  the  consultations. 

In  Eggleston  v.  Boardman,  37  -Mich.  14,  5 
Rep.  724,  a  substantial  retaining  fee  seems  to 
have  been  allowed  in  addition  to  fees  for  serv- 
ices rendered  throughout  the  case.  This  case 
seems  to  go  further  than  the  others  cited. 

Special  Contract  for  Retainer  Held  Essential. 
— In  McLellan  v.  Hayford,  72  Me.  410,  39 
Am.  Rep.  345,  it  is  held  that  there  is  no  cus- 
tom in  Maine  of  charging  retainer  fees  in  con- 
tested cases  such  as  to  warrant  a  recovery 
therefor  in  addition  to  liberal  specific  charges 
covering  all  services  rendered  in  cases  where 
the  attorney  was  not  merely  retained,  but  was 
actually  employed  throughout.  The  court 
distinguished  the  cases  cited  supra,  and  said  : 
"  In  the  absence  of  a  special  contract  to  pay 
these  retainers,  the  plaintiff  must  prove  enough 
to  show  that  there  was  an  implied  promise 
on  the  part  of  the  defendant  to  pay  them. 
The  proper  scope  and  application  of  the  right 
to  charge  retainers  is  to  remunerate  counsel 
for  being  deprived,  by  being  retained  for  one 
party,  of  the  opportunity  of  rendering  services 
for  and  receiving  pay  from  the  other — not  to 
swell  the  amount  of  the  bill  which  accrues  for 
services  rendered  throughout  the  progress  of 
the  cause  and  contains  specific  charges  for 
them  all." 

See  also  Windett  v.  Union  Mut.  L.  Ins.  Co., 
144  U.  S.  581,  affirming  3  Fed.  Rep.  838, 
where  the  court  refused  to  allow  a  retainer  fee 
on  the  ground  that  "no  express  agreement 
to  pay  a  retainer  was  proved,  and  an  agree- 
ment to  pay  a  retainer  for  services  which  are 
never  performed  is  not  to  be  implied."  See 
also  Clendinen  v.  Black,  2  Bailey  (S.  Car.)  488. 
See  Orr  v.  Brown,  69  Fed.  Rep.  216,  where 
the  facts  were  held  to  show  a  special  re- 
tainer. 
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8.  Fees  of  Associate  Counsel — Obligation  of  Client. — Since  in  the  case  of  attorneys 
there  is  no  implied  authority  to  delegate  their  duties,  one  attorney  employed  by 
another  to  assist  him  in  the  conduct  of  a  case  cannot  hold  his  employer's 
client  liable  for  his  compensation,  unless  the  client  has  ratified  the  act  of  the 
original  attorney  in  employing  assistance  with  full  knowledge  of  the  fact  that 
the  attorney  so  employed  is  to  look  to  him  for  compensation.1 


More  than  One  Retaining  Fee. — It  is  not  usual 
for  an  attorney  to  charge  more  than  one  re- 
taining fee  in  the  same  case,  and,  if  he  charges 
more  than  one,  he  will  not  be  allowed  to  re- 
cover such  extra  charge  in  a  suit  for  his  serv- 
ices.   Schnell  v.  Schlernitzauer,  82  111.  439. 

Retaining  Fee  as  Element  of  Damage. — In  Du- 
mont  v.  Smith,  4  Den.  (N.  Y.)  319,  the  maker 
of  a  note,  left  with  an  attorney  for  collection, 
being  in  the  office  of  the  latter  in  response  to 
his  request  to  come  and  see  him  about  it, 
wrongfully  took  the  note  away  and  mutilated 
it;  the  attorney  having  brought  suit  against 
him,  it  was  held  error  to  instruct  the  jury  to 
add  to  plaintiff's  damages  a  retaining  fee  on 
the  ground  that  he  was  deprived  of  the  op- 
portunity of  prosecuting  a  suit  on  the  note. 

Compensation  in  Addition  to  Amounts  for  Item- 
ized Services. — "  In  the  case  of  an  attorney  at 
law,  or  other  agent,  acting  for  his  principal  in 
complicated  affairs,  it  is  manifestly  incon- 
venient, if  not  impracticable,  for  the  agent  to 
make  a  specific  charge  for  every  item  of  serv- 
ice rendered  by  him  for  his  principal.  Al- 
though he  makes  specific  charges  for  the 
more  prominent  and  important  services  ren- 
dered by  him,  yet  if,  in  the  course  of  his 
agency,  he  performs  other  services  not  in- 
cluded in  such. charges,  it  is  not  unreasonable 
or  unj  ust  that  he  should  recover  for  such  other 
services  by  a  charge  for  commissions,  or  in 
some  other  general  form,  if  his  labors  re- 
sult in  the  collection  of  money  by  his  princi- 
pal." Pierce  v.  Parker,  121  Mass.  403.  See 
also  Carothers  v.  Walton  (Tex.  1886),  1  S.  W. 
Rep.  79. 

1.  Client  Not  Liable  for  Fees  of  Associate  Coun- 
sel Employed  by  Attorney. — Humes  v.  Decatur 
Land  Imp.,  etc.,  Co.,  98  Ala.  461;  Price  v. 
Hay,  132  111.  543,  31  111.  App.  293,  29  111.  App. 
552;  Hughes  v.  Zeigler,  69  111.  38;  Brown  v. 
Underhill,  4  Ind.  App.  77;  Moore  v.  Orr,  10 
Ind.  App.  89;  Cincinnati  Saw  Bank  v.  Benton, 
2  Mete.  (Ky.)  240;  Jones  v.  Goza,  16  La.  Ann. 
428;  Sedgwick  v.  Bliss,  23  Neb.  617;  Matter 
of  Hynes,  105  N.  Y.  560;  Scott  v.  Hoxsie,  13 
Vt.  50.  See  also  Porter  v.  White,  127  U.  S. 
235;  Evans  v.  Mohr,  153  111.  561,  affirming 42 
111.  App.  225 ;  Harwood  v.  La  Grange,  137 
N.Y.538;  and  the  title  Agency,  vol.  r,  p.  984. 

Burden  of  Proof. — The  burden  of  proof  is  upon 
the  attorney  employed  as  associate  counsel  to 
establish  the  ratification  on  the  part  of  the 
client.  Hughes  v.  Zeigler,  69  111.  38;  Voor- 
hies  v.  Harrison,  22  La.  Ann.  85  ;  Cook  v.  Rit- 
ter,  4  E.  D.  Smith  (N.  Y.)  253. 

Implied  Ratification  by  Client. — The  ratifica- 
tion by  the  client  need  not  be  express,  but 
may  be  implied  from  circumstances,  as  from 
his  failure  to  repudiate  the  employment  on 
becoming  aware  that  the  assistant  counselor 
looked  to  him  for  his  fees,  coupled  with  an 
acceptance  of  the   benefit   of   his  services. 
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Johnson  r».  Cunningham,  1  Ala.  249;  King 
t».  Pope,  28  Ala.  601  ;  Aldrich  v.  Brown,  103 
Mass.  527  ;  Sedgwick  v.  Bliss,  23  Neb.  617; 
Bradt  v.  Scott  (Supreme  Ct.),  18  N.  Y.  Supp. 
507;  Rogers  v.  McKenzie,  81  N.  Car.  164; 
Paddock  v.  Colby,  18  Vt.  485.  See  also 
McEwen  v.  Mazyck,  3  Rich.  (S.  Car.)  212. 

"  If  the  attorney  who  has  the  management 
of  the  suit  employs  an  assistant  at  the  trial, 
and  the  client  is  present  and  sees  the  person 
thus  employed  assist  in  managing  and  con- 
ducting the  suit,  the  inference  would  be 
strong,  if  not  irresistible,  that  he  consented  to 
such  employment,  and  he  would  be  liable  for 
the  fees  of  the  assisting  counsel."  Williams, 
C.  J.,  in  Briggs  ->.  Georgia,  10  Vt.  68.  See 
also  Hogate  v.  Edwards,  65  Ind.  372;  Brig- 
ham  v.  Foster,  7  Allen  (Mass.)  419. 

Where  an  attorney  employed  to  conduct  a 
suit  in  an  adjoining  county  employs  local 
attorneys  to  conduct  the  case  there,  and  the 
client  deals  with  and  recognizes  such  local 
attorneys,  the  latter  may  recover  their  fees 
from  the  client.  Hogate  -».  Edwards,  65  Ind. 
372 ;  Sedgwick  v.  Bliss,  23  Neb.  617. 

Agreement  between  Client  and  Attorney  that 
Latter  shall  Pay  Assistant. — The  right  of  an  as- 
sistant counsel, who  has  been  recognized  by  the 
client,  to  recover  his  fees  from  the  latter,  is  not 
affected  by  the  existence  of  a  secret  agree- 
ment between  the  client  and  the  original  attor- 
ney that  the  latter  is  to  pay  the  fees  of  the 
assistant.  Brighamt'.  Foster,  7  Allen  (Mass.) 
419;  McCrary  v.  Ruddick,  33  Iowa  521. 

But  it  has  been  held  that  where  the  fact  of 
the  recognition  of  the  assistant  counsel  could 
be  explained  upon  the  ground  that  the  client 
supposed  that  the  assistant  was  looking  to  the 
original  attorney  for  his  fees,  the  assistant  could 
not  hold  the  client  responsible  for  compensa- 
tion. Hudspeth  v.  Yetzer,  78  Iowa  13.  See 
Evans  v.  Mohr,  42  111.  App.  225,  affirmed  153 
III.  561;  Bassford  v.  Swift,  17  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  149. 

Circumstances  showing  whether  the  assist- 
ant attorney  rendered  the  services  in  expecta- 
tion of  being  paid  by  the  client,  may  be  given 
in  evidence  in  a  suit  by  the  assistant  attorney 
to  recover  his  fees.  Briggs  v.  Georgia,  15 
Vt.  61. 

Attorney  Surrendering  Case  to  Successor  or  As 
sociate. — Where  an  attorney,  employed  to  take 
a  case, turns  it  over  to  his  associate  or  successor, 
the  latter  is  bound  by  the  contract  of  his  prede- 
cessor, and  cannot  claim  fees  in  excess  of  those 
for  which  the  first  attorney  agreed  to  conduct 
the  case.    Ennis  v.  Hultz,  46  Iowa  76. 

But  it  is  otherwise  where  the  second  attor- 
ney is  employed  by  the  client,  and  is  not  aware 
of  any  prior  contract.  Cowles  v.  Thompson, 
31  Neb.  479. 

Apportionment  of  Fees. — Where  successive 
attorneys  have  appeared  in  the  case  under  no 
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Obligation  of  Attorney. — An  attorney  employing  associate  counsel  to  aid  him  is 
himself  liable  for  the  latter's  fees,  unless  it  can  be  shown  that  the  client  agreed 
to  pay  them.1 

If  the  Client  Himself  Employs  Additional  Counsel,  as  he  has  the  right  to  do,  he  is  liable 
for  their  fees  in  addition  to  what  he  has  agreed  to  pay  his  original  attorney, 
and  cannot  deduct  the  amount  so  paid  them  from  that  agreed  to  be  paid  him.2 

9.  Extra  Compensation — None  for  incidental  Services. — An  agreement  by  which  an 
attorney  undertakes,  for  a  specific  compensation,  to  conduct  the  prosecution 
or  defense  of  a  case  or  other  matter  intrusted  to  him,  contemplates  that  the 
amount  fixed  is  to  cover  compensation  for  all  services  which  are  ordinarily  or 
necessarily  incidental  to  the  proper  conduct  of  such  case,  and  the  attorney 
cannot  recover  extra  compensation  for  the  performance  of  any  such  services.3 


fixed  agreement  as  to  fees,  the  compensation 
should  be  apportioned.  Beddo  v.  U.  S.,  28 
Ct.  of  CI.  69. 

Payment  by  Client  to  One  Associate  Counsel — 
Estoppel. — The  payment  by  the  client  of  one 
associate  counsel,  who  has  been  employed  by 
the  original  counsel,  does  not  estop  the  client 
to  deny  his  liability  to  another  associate  coun- 
sel employed  by  the  original  counsel  in  the 
same  matter.  Evans  v.  Mohr,  153  111.  561, 
affirming  42  111.  App.  225. 

1.  Attorney  Employing  Assistant  Himself  Liable 
for  Fees. — A,  an  attorney,  employed  to  con- 
duct a  suit,  employed  B,  another  attorney,  to 
assist  him,  but  did  not  profess  to  employ  him 
on  behalf  of  his  client,  nor  did  it  appear  that 
he  had  authority  so  to  do,  and  he  was  the 
only  person  who  did  employ  B.  It  was  held 
that  A  was  personally  responsible  without 
proof  of  an  express  promise.  Scott  v.  Hox- 
sie,  13  Vt.  50. 

In  English  v.  McConnel,  23  111.  513,  an 
attorney  who  was  employed  to  recover  a  cer- 
tain claim  by  suit  agreed  with  another  attor- 
ney that  the  latter  should  prosecute  the  suit 
for  half  the  pay  and  costs;  the  latter  brought 
the  suit  and  lost  it ;  the  former  then  filed  a  bill 
and  recovered  the  claim,  the  latter  not  offer- 
ing to  aid  in  the  prosecution.  It  was  held 
that  the  latter  had  done  no  work  in  the  suc- 
cessful suit,  and  was  not  entitled  to  do  any 
under  his  agreement,  and  could  therefore 
recover  no  pay  under  his  agreement. 

2.  Client  Employing  Additional  Attorneys. — 
Matter  of  Hynes,  105  N.  Y.  560;  In  re  Met- 
ropolitan Coal  Consumers  Assoc.,  45  Ch.  Div. 
606 

A  client  cannot,  at  his  own  option,  by  the 
employment  of  additional  counsel,  reduce  the 
amount  of  the  compensation  or  fee  which  he 
had  stipulated  to  pay  to  the  original  attorney. 
Randall  v.  Archer,  5  Fla.  438.  See  also  Morel 
v.  New  Orleans,  12  La.  Ann.  485. 

Where  an  attorney  is  employed  to  secure  a 
patent  to  certain  land,  on  a  contingent  fee  of 
a  portion  of  the  land,  the  fact  that  another 
party,  employed  by  the  attorney,  rendered 
valuable  services  in  connection  with  the  mat- 
ter does  not  affect  the  attorney's  rights  under 
the  contract.    Luco  v.  De  Foro,  91  Cal.  405. 

Where  the  principal  attorney  seeks  to  re- 
cover independently  of  the  services  of  asso- 
ciate counsel,  evidence  as  to  the  services  of 
such  counsel  is  immaterial.  Wright  v.  Gilles- 
pie, 43  Mo.  App.  244. 

442 


3.  No  Extra  Compensation  for  Services  wltnln 
Scope  of  Retainer. — See  Dyer  v.  Sullivan,  75 
III.583;  Matter  of  Maxwell  (Supreme  Ct.),  4 
N.  Y.  Supp.  576;  Matter  of  Schaller,  10  Daly 
(N.  Y.)  57;  Batterson  v.  Osborne  (Supreme 
Ct.),  18  N.  Y.  Supp.  431.  See  also  Niagara 
F.  Ins.  Co.  v.  Hart,  13  Wash.  651. 

The  contract  is  binding  on  the  attorney 
although  the  compensation  provided  by  it  is 
inadequate.  Mcllvoy  v.  Russell  (Ky.  1893), 
24  S.  W.  Rep.  3;  Walsh  v.  Helena  School 
Dist.  No.  1,  17  Mont.  413. 

In  Matter  of  Maxwell  (Supreme  Ct.),  4  N. 
Y.  Supp.  576,  an  attorney  was  employed  on  a 
contingent  fee  by  the  superintendent  of  insur- 
ance to  collect  a  deficiency  judgment  rendered 
on  the  foreclosure  of  a  mortgage  deposited 
with  the  insurance  department;  this  defi- 
ciency was  fixed,  but  no  formal  judgment  had 
been  entered.  The  mortgagor's  widow  in- 
stituted proceedings  in  the  surrogate's  court 
against  the  insurance  department  and  other 
defendants  to  rescind  her  election  to  take 
under  her  husband's  will  in  lieu  of  dower,  her 
object  being  to  evade  liability  for  the  defi- 
ciency. The  attorney,  having  acted  for  the 
department  in  this  proceeding,  claimed  addi- 
tional compensation,  but  the  court  held  that 
such  proceeding  was  a  part  of  the  litigation 
which  he  had  undertaken  to  conduct,  and  the 
original  fee  embraced  compensation  for  such 
service.  The  claim  to  extra  compensation 
was  therefore  denied.  Comj>are  Singer  v. 
Steele,  125  111.  426. 

When  employed  for  a  fixed  fee  to  defend  a 
case,  an  attorney  cannot  make  additional 
charges  for  presenting  a  set-off  or  counter- 
claim for  his  client  in  that  suit.  Lindsay  v. 
Carpenter,  90  Iowa  529. 

Where  an  attorney  has  agreed  to  attend  to 
all  of  a  person's  legal  business  without  charge, 
in  consideration  of  being  furnished  with 
offices  without  charge,  and  he  is  called  upon 
to  bid  in  land  for  such  client,  which  he  does, 
and  assists  in  leasing  the  same,  he  will  have  no 
right,  even  though  such  services  do  not  strictly 
fall  within  his  contract,  to  have  their  value 
estimated  upon  the  basis  of  commissions. 
Dyer  v.  Sutherland,  75  111.  583. 

Court  cannot  Reform  Contract  In  Favor  of  Attor- 
ney.— The  right  of  the  courts  to  reform  con- 
tracts between  an  attorney  and  his  client  is  lim- 
ited to  the  duty  of  protecting  the  latter  against 
the  undue  influence  of  the  former;  they  can- 
not therefore  increase  the  amount  of  compen- 
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May  be  Recovered  where  Services  Not  within  Original  Agreement. — Where,  however,  he 
renders  services  clearly  not  contemplated  as  probable  or  necessary  at  the  time 
of  making  the  agreement,  but  made  necessary  by  subsequent  unexpected  and 
unusual  developments  in  the  progress  of  the  cause,  he  is  entitled  to  extra 
compensation  on  the  ground  that  the  original  agreement  did  not  cover  the 
services  performed.1 

10.  When  Entitled  to  Interest. — In  an  action  by  an  attorney  for  services 
rendered,  he  is  not  entitled  to  interest  on  the  amount  of  his  account,  except 
from  the  time  such  account  was  rendered  to  the  client  as  a  liquidated  claim, 
and  a  demand  made  for  the  payment  of  it.2 

11.  Defenses  to  Action  for  Compensation — a.  NEGLIGENCE  OR  IGNORANCE 
OF  Attorney. — It  may  be  laid  down  as  a  general  rule  that  an  attorney's 
culpable  negligence  or  ignorance  in  the  discharge  of  his  duties,  resulting  in 
damage  to  the  client,  is  a  valid  defense  to  an  action  for  compensation,3  or 


sation  agreed  upon  by  special  contract  of  the 
parties  as  the  value  of  the  attorney's  services. 
Lewis  v.  Yale,  4  Fla.  418.  See  also  Coopwood 
v.  Wallace,  12  Ala.  790;  Mcllvoy  v.  Russell 
(Ky.  1893),  24  S.  W.  Rep.  3;  Walsh  v.  Helena 
School  Dist.  No.  1,  17  Mont.  413. 

1.  Services  Entitling  to  Extra  Compensation. — 
In  Singer  v.  Steele,  125  111.  426,  an  attorney 
agreed  to  and  did  obtain  the  settlement  of  an 
account  for  a  fixed  fee.  The  settlement  was 
partly  in  cash,  and  partly  in  notes  which  were 
considered  at  the  time  as  perfectly  good,  but 
the  maker  afterwards  failing,  the  attorney  had 
to  take  an  assignment  of  other  claims  as  collat- 
eral, which  latter  it  required  time  and  expense 
to  collect.  The  court  held  that  he  was  entitled 
to  compensation  for  such  extra  services  in  ad- 
dition to  the  fee  agreed  on  originally,  and 
that  it  was  immaterial  whether  such  ser- 
vices were  rendered  by  him  in  person  or  by 
his  partner.  See  also  Sanders  v.  Seelye,  128 
111.  631. 

The  plaintiff,  in  an  action  against  a  railroad 
company, contracted  with  his  attorneys  that  "  if 
the  suit  is  tried  and  plaintiff  is  beaten,  they  are 
to  have  nothing,  and  if  plaintiff  succeeds  on 
trial  or  by  settlement,  they  are  to  have  one-third 
the  amount  obtained  by  plaintiff  and  all  the 
costs.  *  *  *  This  is  the  agreement  in  this  ac- 
tion." Judgment  was  recovered  against  the 
company,  but,  in  order  to  collect  it,  a  second 
action  to  sequestrate  the  company's  property 
became  necessary.  It  was  held  that  the  ques- 
tion as  to  whether  the  attorneys  were  entitled 
to  extra  compensation,  under  the  contract,  for 
the  services  rendered  in  the  sequestration  pro- 
ceeding was  one  for  the  court,  and  should  not 
have  been  submitted  to  the.  jury.  Serat  v. 
Smith,  61  Hun  (N.  Y.)  36. 

In  Sanders  v.  Seelye,  128  111.  631,  a  party  to 
a  suit  then  pending  in  the  Illinois  Appellate 
Court  wrote  to  certain  attorneys,  retaining 
them,  and  promising  a  fixed  fee  for  conducting 
the  case  in  the  Supreme  Court.  The  attorneys 
replied,  notifying  him  that  the  case  was  in  the 
Appellate  Court,  and  attended  to  it  there. 
Afterwards,  the  case  being  appealed  to  the 
Supreme  Court,  he  retained  the  same  attorneys 
to  attend  to  it  there.  It  was  held  that  the  fee 
named  in  the  letter  was  intended  to  cover  only 
the  services  rendered  in  the  Appellate  Court, 
and  that  the  attorneys  were  entitled  to  recover 


in  addition  the  fair  value  of  their  services  in 
the  Supreme  Court. 

In  the  case  of  Isham  v.  Parker,  3  Wash. 
755,  an  attorney  had  agreed  to  prosecute  cer- 
tain cases  then  pending  in  the  District  Court 
through  the  territorial  courts  and  to  the  Fed- 
eral Supreme  Court,  if  they  should  go  so  far, 
and  to  prepare  briefs  for  the  argument  in  the 
last  court.  Two  of  the  cases  were  taken  to 
the  territorial  Supreme  Court,  and  were  there 
dismissed  ;  the  attorney  applied  for  a  rehear- 
ing, and,  on  its  being  denied,  conducted  pro- 
ceedings before  the  Federal  Supreme  Court  to 
obtain  a  mandamus  to  compel  the  territorial 
court  to  grant  a  rehearing.  It  was  held  that 
the  services  rendered  as  to  the  rehearing  were 
properly  regarded  as  not  contemplated  in 
the  original  contract,  and  that  the  attorney 
was  therefore  entitled  to  extra  compensation 
for  them.  It  was  held  also  that  the  attorney 
was  entitled  to  extra  compensation  for  the 
clerical  work  required  for  the  preparation  of 
an  abstract  of  the  testimony  which  the  terri- 
torial court  required  him  to  furnish. 

2.  When  Attorney  Entitled  to  Interest. — 
Gallup  v,  Perue,  10  Hun  (N.  Y.)  525;  My- 
gatt  v.  Willcox,  1  Lans.  (N.  Y.)  55;  Hadley 
v.  Ayres,  12  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
240.  See  also  Colorado  Coal,  etc.,  Co.  v. 
John  (Colo.  App.  1894),  38  Pac  Rep.  399; 
Louisville  Gas  Co.  v.  Hargis  (Ky.  1896),  33 
S.  W.  Rep.  946  (interest  allowed  from  date 
of  judgment) . 

On  a  mutual,  running,  unliquidated  ac- 
count between  attorney  and  client,  the  at- 
torney is  not  entitled  to  interest  on  charges 
for  services  not  liquidated  by  the  fee  bill, 
nor  by  agreement,  and  the  amount  of  which 
was  only  ascertained  on  conflicting  evidence 
at  the  trial,  and  for  which  no  time  of  payment 
was  fixed.  He  may  be  allowed  interest  on 
disbursements,  but  only  after  demand.  Had- 
ley v.  Ayres,  12  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
240. 

3.  Negligence  or  Ignorance  of  Attorney  as  De- 
fense.— Hinckley  v.  Krug  (Cal.  1893),  34  Pac. 
Rep.  118;  O'llalloran  v.  Marshall,  8  Ind. 
App.  394;  Lindsay  -'.Carpenter,  90  Iowa  529; 
Timberlake  v.  Crosby,  81  Me.  249;  Caverly 
v.  McOwen,  126  Mass.  222;  Hopping  v.  Quin, 
12  Wend.  (N.  Y.)  517;  Cole  v.  Roby  (Su- 
preme Ct.),  16  N.  Y.  Supp.  20;  Carter  v. 
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may  be  set  up  as  a  counterclaim  or  set-off  in  the  action.1 

b.  Failure  to  Pay  Over  Money  Collected. — When  an  attorney  col- 
lects money  for  his  client,  and,  without  legal  reason,  retains  the  same  and  refuses 
to  pay  it  over,  whereby  the  client  is  forced  to  resort  to  legal  proceedings  against 
him,  involving  the  employment  of  another  attorney,  the  collecting  attorney 
loses  his  right  to  compensation  for  the  collection  of  the  funds.2 


Tallcot,  36  Hun  (N.  Y.)  393;  Nixon  v.  Phelps, 
29  Vt.  198;  Armin  v.  Loornis,  82  Wis.  86.  See 
also  Chain  v.  Hart,  140  Pa.  St.  374.  And  as 
to  what  amounts  to  culpable  negligence  on 
the  part  of  the  attorney,  see  supra,  this  title, 
Liability  of  Attorney  to  Client — For  Negli- 
gence Generally . 

Where  an  attorney,  through  ignorance  or 
neglect,  conducts  his  client's  case  so  irregu- 
larly that  the  decree  or  judgment  secured  by 
him  is  set  aside  and  the  entire  case  reopened, 
he  is  liable  not  only  for  damages  sustained  by 
the  client,  but  also  for  compensation  already 
paid  to  himself.  Von  Wallhoffen  v.  New- 
combe,  10  Hun  (N.  Y.)  236. 

To  entitle  himself  to  this  defense,  the  client 
must  show  that  he  suff  ered  damages  conse- 
quent upon  the  attorney's  negligence.  Hinck- 
ley v.  Krug  (Cal.  1893),  34  Pac.  Rep.  118. 

Failure  of  an  attorney  to  reserve  a  bill  of 
exceptions  to  an  erroneous  ruling  of  the 
court  is  not  necessarily  negligence  such  as  to 
prevent  a  recovery  of  compensation.  Pear- 
son v.  Darrington,  32  Ala.  227.  Compare 
Drais  v.  Hogan,  50  Cal.  121. 

Allowing  a  Continuance  Contrary  to  Instruc- 
tions, thereby  causing  the  client  to  incur  liabil- 
ity for  costs,  is  a  good  defense  to  an  attorney's 
action  for  compensation.  O'Halloran  v.  Mar- 
shall, 8  Ind.  App.  394. 

Acting  in  Excess  of  Authority. — Proof  that  an 
attorney  acted  in  excess  of  authority,  and  ad- 
versely to  the  interest  of  his  client,  is  a  defense 
to  his  claim  for  compensation.  Chatfield  v. 
Simonson,  92  N.  Y.  209. 

Failure  to  Win. — Failure  to  win  the  case  does 
not,  in  general,  affect  the  attorney's  right  to 
compensation,  although  it  may  affect  the 
amount  of  it,  unless  the  failure  was  due  to  the 
negligence  or  incompetence  of  the  attorney. 
Bills  v.  Polk,  4  Lea  (Tenn.)  494  ;  Foltz  v.  Cogs- 
well, 86  Cal.  542  ;  Singer  v.  Steele,  24  111.  App. 
58;  Brackett  v.  Sears,  15  Mich.  244;  Murphey 
v.  Shepardson,  60  Wis.  412. 

Failure  to  Sue — Delay. — Where  an  attorney  is 
the  only  attorney  of  his  client,  and  fails  to 
bring  the  suit  for  which  he  is  retained,  he  can- 
not recover  compensation.  Thorn  v.  Beard, 
135  N.  Y.  643. 

Otherwise  where  he  was  employed  as  a  mere 
assistant,  and  stood  ready  to  perform  his  agree- 
ment, but  the  case  was  never  instituted.  Car- 
ter v .  Baldwin,  95  Cal.  475.  As  to  delay  in 
bringing  suit,  see  Union  Mut.  L.  Ins.  Co.  v. 
Buchanan,  100  Ind.  63. 

Taking  Unsuccessful  Proceedings. — Where  it  is 
left  optional  with  the  attorney  what  proceed- 
ings shall  be  taken,  and  how  far  they  shall  be 
carried,  it  is  no  defense  to  an  action  for  his  fees 
that  he  should  have  taken  other  proceedings 
than  those  actually  taken,  where  it  appears  that 
he  exercised  good  faith  and  fair  judgment. 


Geering  v.  McCahill,  51  N.  Y.  Super.  Ct.  263. 
See  also  Bates  v.  Desenberg,  47  Mich.  643. 

Compromising  Cases. — The  fact  that  an  attor- 
ney attempted  to  compromise  the  case  in  ex- 
cess of  his  authority,  and  failed  to  do  so,  is  no 
defense  to  his  action  for  compensation  in  the 
absence  of  his  showing  bad  faith.  Christie  v. 
Sawyer,  44  N.  H.  298. 

1.  Jamison  v.  Weaver,  81  Iowa  212.  See 
supra,  this  title,  Liability  of  Attorney  to 
Client — For  Negligence  Generally. 

2.  Failure  to  Pay  Over  Money  as  Defense. — 
Gray  v.  Conyers,  70  Ga.  349;  Large  v.  Coyle 
(Pa.  1888),  12  Atl.  Rep.  343;  Wills  -'.  Kane,  2 
Grant's  Cas.  (Pa.)  60;  Bredin  v.  Kingland,  4 
Watts  (Pa.)  420. 

The  rule  here  stated  proceeds  upon  the 
ground  that  it  is  a  part  of  the  attorney's  duty, 
under  the  employment  to  collect,  to  pay  over 
the  funds  collected,  and  a  fraudulent  failure 
to  pay  over  is  such  a  breach  of  the  attorney's 
contract  as  discharges  it,  and  forfeits  his  rights 
thereunder.  As  is  said  by  Jackson,  C.  J.,  in 
Gray  v.  Conyers,  70  Ga.  349:  "  It  will  do  the 
client  little  good  to  collect  and  not  pay  over. 
To  force  him  to  litigate  to  get  the  money 
from  his  lawyers  is  to  make  him  incur  fees  to 
other  lawyers,  and  he  ought  not  to  pay  both." 
In  Bredin  v.  Kingland,  4  Watts  (Pa.)  420, 
Rogers,  J.,  said  that  such  a  breach  of  dut}'  on 
the  part  of  the  attorney  amounts  to  nothing 
more  or  less  than  the  substitution  of  one 
debtor  for  another,  so  that  the  attorney  has 
not  performed  his  duty  in  collecting,  and 
can  be  entitled  to  no  compensation.  See, 
however,  Foster  v.  Jackson,  8  Baxt.  (Tenn.) 
433- 

The  rule  of  the  text  can  be  applied  only 
where  the  attorney  withholds  without  legal 
reason  the  moneys  collected,  and  the  validity 
of  his  reasons  is  for  the  court  and  jury  to 
determine  upon  the  law  and  facts  of  the  case. 
Gray  v.  Conyers,  70  Ga.  349. 

It  follows  that  where,  in  a  suit  against  an 
attorney  to  recover  money  collected,  it  ap- 
pears that  the  attorney  retained  the  money  as 
fees  due  him,  the  client  can  recover  only  to 
the  extent  of  the  surplus  after  deducting  the 
fees.  Soper  v.  Manning,  147  Mass.  126;  Burns 
v.  Allen,  15  R.  I.  32,  2  Am.  St.  Rep.  844; 
Foster  v.  Jackson,  8  Baxt.  (Tenn. )  433.  See 
Large  v.  Coyle  (Pa.  1888),  12  Atl.  Rep.  343; 
Ferdon  v.  Ferdon,  1  N.  Y.  App.  Div.  629,  36 
N.  Y.  Supp.  741. 

But  where  the  attorney's  lien  upon  the  funds 
collected  in  his  hands  for  his  fees  is  denied,  it 
seems  that  he  will,  when  sued  by  his  client, 
be  compelled  in  any  case  to  pay  over  the 
whole  amount  in  his  hands,  and  will  be  en- 
titled to  a  subsequent  action  against  the  client 
for  his  fees.  Walton  :•.  Dickerson,  7  Pa.  St 
376- 
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c.  Contract  Opposed  to  Public  Policy. — An  attorney  cannot  recover 
any  compensation  under  a  contract  to  render  services,  when  the  contract  is 
in  violation  of  public  policy  or  good  morals.  In  this  rule  are  embraced  all 
contracts  for  "  lobbying  services,"  1  contracts  to  defend  a  party  in  case  he  is 
indicted  for  a  crime,  where  the  attorney  instigated  the  commission  of  the 
crime,2  contracts  to  influence  unduly  the  action  of  public  officers  in  the  dis- 
charge of  public  duty.3 

Prosecuting  Claims  against  Government. — An  attorney  may  lawfully  contract  to 
render  services  in  prosecuting  for  a  client  a  claim  against  the  government 
before  a  commission  authorized  by  statute  to  pass  on  such  claims,  or  pending 
in  one  of  the  executive  departments  of  the  government ;  claimants  in  such 
cases  have  as  much  right  to  the  benefit  of  legal  counsel  as  in  cases  pending 
before  ordinary  courts.4 

d.  Statute  of  Limitations. — Where  an  attorney  is  employed  to  repre- 
sent a  party  to  an  action  or  suit,  there  is  a  single  employment,  and  the  statute 
of  limitations  does  not  begin  to  run  against  his  claim  for  services  until  such 
action  or  suit  has  terminated;5  his  right  of  action  is  not  deemed  to  have 
accrued  until  judgment  has  been  rendered  in  the  cause  in  which  he  has  been 
retained.6 


1.  See  the  title  Illegal  Contracts. 

2.  Contracts  to  Defend  for  Crime  in  which  At- 
torney Implicated. — In  Treat  v.  Jones,  28  Conn. 
334,  which  was  an  action  to  recover  compensa- 
tion for  legal  services  rendered,  it  appeared 
that  the  plaintiff,  a  counselor  at  law,  instigated 
the  defendant,  with  others,  to  engage  in  a  riot, 
and  promised  to  defend  them  if  they  were  pros- 
ecuted. The  defendant  was  prosecuted,  and 
employed  the  plaintiff  to  defend  him.  The 
court  held  that  there  could  be  no  recovery  by 
the  plaintiff ;  that  even  if  there  had  been  noth- 
ing unlawful  in  the  acts  of  the  defendant,  still 
the  plaintiff  could  not  recover,  since  his  serv- 
ices were  rendered  upon  consideration  of  the 
performance  of  those  acts  and  in  fulfilment  of 
his  promise  to  render  them  if  the  acts  were 
performed.  But  aside  from  this  view  of  the 
case,  the  unlawfulness  of  the  acts  the  plaintiff 
procured  the  defendant  to  perform  vitiated  the 
whole  contract  between  the  parties,  and,  on 
grounds  of  public  policy,  the  plaintiff  should 
not  be  allowed  to  recover. 

3.  Influencing  Public  Officials  in  Discharge  of 
Duty. — In  Newman  v.  Davenport,  9  Baxt. 
(Tenn.)  542,  the  court,  in  holding  that  a  con- 
tract for  services  to  be  rendered  in  influencing 
a  public  official  to  grant  to  particular  persons 
government  contracts  was  void,  said  :  "C.  was  a 
public  officer  letting  out  contracts  for  the  state. 
It  was  clearly  for  the  public  interest  that  he 
should  be  influenced  alone  by  the  responsibil- 
ity of  the  bidder  and  the  character  of  his  bid, 
and  extraneous  influences,  by  which  a  particu- 
lar bidder  might  gain  an  advantage,  would  re- 
sult in  harm  to  the  public  ;  any  contract,  there- 
fore, for  the  exercise  of  such  influence  must 
clearly  be  void,  tending  as  it  would  to  introduce 
personal  solicitation  and  personal  influence  in 
the  procurement  of  contracts,  and  thus  directly 
leading  to  inefficiency  in  the  public  service  and 
to  unnecessary  expenditures  of  the  public 
fund."  See  also  the  title  Illegal  Con- 
tracts. 

4.  Prosecuting  Government  Claims. — Stanton 
V.  EmDrey,  93  U.  S.  548;  Wright  v.  Tebbitts, 


91  U.  S.  252;  Taylor  v.  Bemiss,  110  U. 
S.  42. 

5.  Statute  of  Limitations. — Hancock  v.  Pio 
Pico,  47  Cal.  161 ;  Mygatt  v.  Wilcox,  45  N.  Y. 
306,  6  Am.  Rep.  90;  Noble  v.  Bellows,  53  'Vt. 
527.  See  also  Bathgate  v.  Haskin,  59  N.  Y. 
533;  Bartlett  v.  Odd  Fellows  Sav.  Bank,  79 
Cal.  218,  12  Am.  St.  Rep.  139;  Langdon  v. 
Castleton,  30  Vt.  285. 

An  attorney  has  a  right  of  action  against  a 
client  for  the  value  of  his  services,  and  the  fact 
that  the  client,  within  six  years  before  the  com- 
mencement of  the  attorney's  suit,  collected  sev- 
eral of  the  judgments  obtained  by  his  attorney, 
will  not  affect  the  attorney's  claim,  it  being, 
in  any  event,  a  legal  demand  against  his 
client  until  it  is  paid  or  barred  by  statute. 
In  such  a  case  the  statute  begins  to  run  at 
least  as  soon  as  executions  are  issued,  if  not 
when  judgments  are  perfected.  Bruyn  -•. 
Comstock,  56  Barb.  (N.  Y.)  9. 

Where  the  fee  is  contingent  on  success,  the 
statute  does  not  begin  to  run  until  success  is 
finally  assured.  Morgan  -'.  Brown,  12  La. 
Ann.  159. 

So  long  as  an  attorney  is  engaged  upon 
a  general  retainer  in  the  same  matter,  he 
may  allow  a  portion  of  his  disbursements  and 
charges  to  overrun  the  period  of  six  years 
without  being  affected  by  the  statute  of  limita- 
tions. Mygatt  t1.  Willcox,  1  Lans.  (N.  Y.) 
55,  45  N.  Y.  306,  6  Am.  Rep.  90,  distinguish- 
ing Adams  v.  Fort  Plain  Bank,  36  N.  Y.  255. 

6.  Right  of  Action  for  Compensation  Accrues 
when  Judgment  Rendered. — Johnson  v.  Pyles, 
11  Smed.  &  M.  (Miss.)  189;  Bruyn  -■.  Corn- 
stock,  56  Barb.  (N.  Y.)  9.  See  also  Boylan 
v.  Holt,  45  Miss.  291 . 

Where  Judgment  Enjoined. — An  attorney's 
claim  for  fees  will  be  barred  by  the  lapse  of 
six  years  from  the  time  of  the  recovery  of 
judgment  in  the  suit  in  which  the  fees  were 
earned,  notwithstanding  the  judgment  was 
enjoined  after  its  recovery,  in  the  absence  of 
proof  of  any  agreement  that  the  fees  were  not 
to  be  due  until  the  injunction  was  dissolved, 
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12.  Costs — English  Practice — Former  and  Present  United  States  Practice. — Under  the 
English  practice,  and  under  that  of  many  of  the  United  States  originally,  the 
fees  of  attorneys  and  solicitors  were  fixed  by  the  court  in  every  case,  and  taxed 
as  a  part  of  the  costs  of  the  case  against  the  losing  party.  But  even  under  this 
system  it  was  a  matter  of  common  and  constant  practice  for  lawyers  to  charge 
their  clients  fees,  in  addition  to  the  taxed  costs,  and  this  practice  became  so  well 
established  that  the  practice  of  taxing  fees  as  a  part  of  the  costs  and  confining 
attorneys  to  them  as  compensation  has  been  abandoned  in  every  state.  In  a 
few  of  the  states  attorneys'  costs  are  still  taxed  against  the  losing  party,  but 
the  attorneys  are  left  at  liberty  to  contract  for  whatever  additional  fees  they 
may  obtain,  and  even  this  feature  of  the  former  practice  is  largely  abandoned, 
and,  as  a  rule,  lawyers  are  left  to  look  entirely  to  their  clients  for  their 
compensation.1 

Taxed  Costs  Not  Property  of  Attorney. — The  taxed  costs  were  never  regarded  as 
the  property  of  the  attorney,  but  belonged  to  the  party  in  whose  favor  they 
were  taxed ;  the  attorney  had  a  lien  on  them  for  his  fees,  but  no  further 
interest.2  They  were  allowed  whether  the  party  in  whose  favor  they  were 
taxed  appeared  by  attorney  or  conducted  his  own  case.3 


or  that  the  attorney  was  employed  in  the  in- 
junction suit,  thus  constituting  it  one  con- 
tinuous transaction.  Johnson  v.  Pyles,  II 
Smed.  &  M.  (Miss.)  189. 

Fraud  on  the  Part  of  Client. — Clients  are 
bound  to  make  reasonable  compensation  to 
their  counsel,  and  it  is  fraud  upon  counsel  for 
a  client  to  settle  a  suit  without  his  knowledge, 
to  withhold  fees,  and  then  set  up  the  statute 
of  limitations.  Lichty  v.  Hugus,  55  Pa.  St.  434. 

Professional  Services  Not  Connected  with  Liti- 
gation.— Where  an  attorney  renders  profes- 
sional service  to  a  party  in  reference  to  a  par- 
ticular matter,  and  is  called  upon  for  no 
further  service,  his  cause  of  action  arises  im- 
mediately, and,  if  he  fails  to  collect  it  within 
the  time  prescribed  by  the  statute  of  limita- 
tions, his  claim  will  be  barred.  Such  a  case 
differs  from  one  relating  to  charges  for  serv- 
ices in  a  suit  wherein  services  were  rendered 
from  its  commencement  to  its  termination. 
Adams  v.  Mott,  44  Vt.  259. 

Attorneys'  Claims  against  State  —  Missouri 
Statute. — The  statute  of  Missouri,  limiting  the 
exhibition  of  claims  against  the  state  to  two 
years,  applies  to  fees  of  district  attorneys 
omitted  in  original  cost  bills,  and  demanded 
in  supplementary  ones.  State  v.  Draper,  48 
Mo.  56. 

Proceedings  in  Action  to  Enforce  Claim  for 
Compensation — Laches. — Where  an  attorney  is 
guilty  of  extreme  laches  in  instituting  proceed- 
ings to  enforce  his  right  to  compensation  by 
motion  in  the  action  in  which  the  services  were 
performed,  the  court  will  govern  itself  by  the 
analogy  of  the  statute  of  limitations,  and  the 
negligence  of  the  attorney  in  making  timely 
application  will  defeat  his  claim.  Richardson 
v.  Brooklyn  City,  etc.,  R.  Co.,  7  Hun  (N. 
Y.)  69. 

1.  Fees  Taxed  as  Costs. — See  Fillmore  v. 
Wells,  10  Colo.  228;  McDonald  v.  Napier,  14 
Ga.  89;  Clifton  v.  Wynne,  81  N.  Car.  160;  Mc- 
Donald v.  Page, Wright  (Ohio)  121  (attorney's 
fees  not  included  in  the  term  "  costs  ") ;  New- 
nan  v.  Washington,  1  Mart.  &  Y .  (Tenn.)  81 ; 
Renick  v.  Ludington,  16  W.  Va.  396.  Corn- 


fare,  however,  Drake  v.  Berry,  42  N.  J.  L.  60; 
Flaacke  v.  Jersey  City,  33  N.  J.  Eq.  57  ;  Mundy 
v.  Schantz,  52  N.  J.  Eq.  744. 

For  a  Full  Discussion  of  costs,  see  the  title 
Costs,  5  Encyc.  of  Pleading  and  Practice 
100. 

The  doctrine  in  most  of  the  states  is  well  ex- 
pressed in  Frissell  v.  Haile,  18  Mo.  18,  where 
it  is  said  :  "  Attorneys  and  counselors  at  law 
in  Missouri  are  not  to  be  confounded  with  the 
mere  attorney  and  solicitor  in  England.  These 
last  are  recognized  officers  of  the  court,  and  are 
entitled  to  fees  for  services  performed  by  them 
in  the  same  manner  as  the  clerks  of  our  courts 
of  record.  *  *  *  Attorneys  at  law  in  our  courts 
are  allowed  no  fees  which  are  taxed  as  costs. 
They  look  to  contracts  made  with  their  clients 
for  remuneration  for  their  services.  If  they 
receive  the  money  of  those  who  employ  them 
they  may  retain  their  fees  just  as  any  other 
bailee  may  retain  for  services  rendered  in  the 
care  of  the  subject  of  the  bailment.  Hence 
the  learning  in  the  English  books,  in  relation 
to  the  liens  of  attorneys,  has  no  application,  or 
an  extremely  limited  one,  under  our  system 
of  laws."  Quoted  -with  approval  in  Stewart 
v.  Flowers,  44  Miss.  527,  7  Am.  Rep.  707. 

2.  Costs  Belong  to  Party,  and  Not  to  His  At- 
torney.— Celluloid  Mfg.  Co.  v.  Chandler,  27 
Fed.  Rep.  12;  Kopper  v.  Willis,  9  Daly  (N.Y.) 
460;  Wheaton  v.  Newcombe,  48  N.  Y.  Super. 
Ct.  2m;  Matter  of  Bailev,  31  Hun  (N.  Y. )  608. 
But  see  Gillis  v.  Holly,  19  Ala.  663.  The 
parties  may,  however,  agree  that  the  costs  re- 
covered shall  belong  to  the  attorney.  Elv  v. 
Cooke,  28  N.  Y.  365. 

"The  bill  of  costs  primarily  belongs  to  the 
successful  part}-.  It  is  included  in  his  judg- 
ment. It  is  not  the  attorney's  though  he  has 
a  lien  upon  it."  Clay  v.  Moulton,  70  Me.  315; 
Cooly  v.  Patterson,  52  Me.  472. 

3.  Party  Appearing  for  Himself. — "Where  an 
attorney  is  a  party  to  an  action,  and  obtains 
a  judgment  in  his  favor,  he  is  entitled  to  the 
same  costs  as  if  he  had  conducted  the  action  as 
attorney  for  some  other  person,  and  not  merely 
to  the  costs  which  another  person  suing  or 
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Federal  Courts. — In  the  federal  courts,  the  rule  as  to  taxed  costs  originally  was 
the  same  as  that  of  the  state  in  which  the  court  happened  to  be  sitting ;  but 
by  the  act  of  1853  a  different  practice  was  prescribed  for  all  federal  courts, 
wherever  sitting.1 

XIV.  Lien  of  Attorneys — 1.  General  Character. — The  lien  of  an  attorney 
upon  property  of  his  client  in  his  possession  has  been  recognized  from  the 
earliest  times,  and  never  questioned.2  It  is  the  right  of  the  attorney  to 
retain  possession  of  such  property  until  his  claim  for  compensation  for  profes- 
sional services  has  been  satisfied,  and,  while  some  question  has  been  made  as  to 
the  correctness  of  the  term  "  lien  "  as  so  applied,3  the  right  to  it  has  never 
been  denied.4 

Lien  on  Judgments. — The  lien,  so  called,  of  an  attorney  on  a  judgment  recov- 
ered by  him  for  his  client,  has  not  been  so  generally  recognized ;  at  common 
law  it  existed,  if  at  all,  only  so  far  as  his  actual  taxable  costs  and  disburse- 
ments were  concerned,  and  had  no  relation  to  fees.5  And  this  view  of  it  was 
at  one  time  adopted  in  many  of  the  states,  but  it  has  been  practically  super- 
seded by  statutory  provisions  and  judicial  construction.6 

Distinction  between  Lien  on  Judgment  and  That  on  Money,  Papers,  etc. — The  distinction 

between  the  so-called  lien  on  a  judgment  and  that  on  money,  papers,  or  other 
similar  property  of  the  client  has  given  rise  to  the  terms  "  charging  lien  "  and 
"retaining  lien ;"  there  is  nothing  in  these  terms,  however,  except  in  so  far  as 
they  indicate  the  distinctive  nature  of  the  liens,  and  they  are  now  rarely 
employed.7 


defending  in  person  would  be  entitled  to.  Jervis 
v.  Dewes,  4  Dowl.  764;  Parsloe  v.  Foy,  2  D. 
P.  C.  181;  Leaver  v.  Whalley,  2  D.  P.  C.  80. 
Such  has  always  been  the  practice  in  our  courts, 
without  any  express  decision  on  the  subject." 
Drake  v.  Berry,  42  N.  J.  L.  61. 

1.  Celluloid  Mfg.  Co.  v.  Chandler,  27  Fed. 
Rep.  12. 

2.  General  Nature  of  Attorney's  Lien. — "  The 

principle  *  *  *  was  settled  long  ago,"  ob- 
served Lord  Kenyon,  in  Read  v.  Dupper,  6T. 
R.  362,  "  that  the  party  should  not  run  away 
with  the  fruits  of  the  cause  without  satisfying 
the  legal  demands  of  his  attorney,  by  whose 
industry,  and,  in  many  instances,  at  whose 
expense,  those  fruits  are  obtained."  See 
Rooney  v.  Second  Ave.  R.  Co.,  18  N.  Y.  372. 

Statutory  Provisions  Giving  Attorneys  a  Lien 
on  papers,  etc.,  of  their  client  are  merely  a 
recognition  of  the  common-law  rule.  Sayre 
v.  Thompson,  18  Neb.  33. 

In  Federal  Courts. — The  federal  courts  rec- 
ognize no  lien  in  favor  of  attorneys  as  exist- 
ing at  common  law,  unless  it  is  recognized  and 
enforced  by  the  local  law.  Gregory  v.  Pike, 
67  Fed.  Rep.  837. 

3.  See  the  observations  of  Strong,  J.,  in 
Dubois's  Appeal,  38  Pa.  St.  231,  80  Am.  Dec. 
478. 

4.  Sayre  v.  Thompson,  18  Neb.  33;  Roo- 
ney v.  Second  Ave.  R.  Co.,  18  N.  Y.  372. 

6.  Ward  v.  Sherbondy  (Iowa  1895),  65  N. 
W.  Rep.  413;  Ackerman  v.  Ackerman,  14 
Abb.  Pr.  (N.'Y.  C.  PI.)  229.  See  infra,  this 
section,  On  What  Lien  Exists. 

6.  The  Federal  Courts  recognize  no  such  lien 
at  common  law  beyond  that  given  by  the  local 
law.  Gregory -'.  Pike,  67  Fed.  Rep.  837.  See 
Rooney  v.  Second  Ave.  R.  Co.,  18  N.'Y.  368; 
Hall  v.  Ayer,  9  Abb.  Pr.  (N.  Y.  SupremeCt.) 
220,  19  How.  Pr.  (N.  Y.)  91;  Ackerman  v. 


Ackerman,  14  Abb.  Pr.  (N.  Y.  C.  PI.)  229; 
Fox  v.  Fox,  24  How.  Pr.  (N.  Y.  Supreme  Ct.) 
409.  Compare  Haight  -'.  Holcomb,  7  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  210,  16  How.  Pr. 
(N.  Y.)  173;  Keenan  -».  Durfmger,  12  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  327,  note;  Richard- 
son v.  Brooklyn  City,  etc.,  R.  Co.,  15  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  342,  note.  See  in- 
fra, this  section,  On  What  Lien  Exists. 

As  to  Lien  of  Defendant's  Attorney  on  Costs  Al- 
lowed by  the  court,  see  Peetsch  v.  Quinn,  6 
Misc.  Rep.  (N.  Y.  City  Ct.)  52. 

7.  "Charging  and  Retaining  Lien." — In  Hurl- 
bert  v.  Brigham,  56  Vt.  372,  the  court,  by 
Ross,  J.,  states  very  clearly  the  two  characters 
of  the  attorney's  lien,  the  one  a  "  charg- 
ing lien,"  the  other  a  "retaining  lien,"  say- 
ing: "But  the  law  recognizes  in  favor  of  at- 
torneys not  only  a  charging  lien,  as  already  set 
forth,  but  a  retaining  lien.  The  two  liens, 
their  nature,  extent,  and  distinguishing  char- 
acteristics, are  clearly  set  forth  in  Wharton's 
Agents  and  Agency,  623-630.  The  failure 
to  distinguish  between  the  two  has  led  to  an 
apparent,  though  not  real,  conflict  and  con- 
fusion in  the  decisions  on  this  subject.  By  a 
retaining  lien,  an  attorney  has  the  right  to 
retain  money  or  documents,  such  as  deeds, 
notes,  and  other  papers,  which  come  into  his 
hands  professionally  for  collection,  or  other 
professional  action,  for  the  payment  of  what- 
ever is  due  him  for  professional  services, 
whether  bestowed  upon  the  particular  thing 
retained  or  otherwise."  Citing'  Wharton  on 
Agency,  §  625;  Welsh  v.  Hole,  Doug.  238. 
See  also  Adams  v.  Fox,  40  Barb.  (N.  Y.) 
448. 

In  Illinois  only  the  retaining  lien  is  recog- 
nized; the  charging  lien,  whether  on  land  or 
judgments,  is  denied.    See  Sanders  v.  Seelye, 
128  111.  631. 
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2.  To  What  Extent  Lien  Exists. — An  Attorney's  Lien  on  Papers,  or  other  property 
of  his  client  in  his  possession,  may  extend  so  far  as  to  secure  any  general 
balance  due  for  professional  services.1 

But  His  Equitable  Lien  on  a  Judgment  recovered  by  him  for  his  client  is  confined 
strictly  to  fees  and  costs  due  him  for  services  in  the  particular  suit  in  which 
the  judgment  was  rendered.2 

Even  where  there  Are  Several  Suits,  intimately  connected  and  relating  to  the  same 
matter,  the  attorney's  lien  on  a  judgment  rendered  in  any  one  of  them  does 
not  cover  his  fees  for  services  rendered  in  the  others.3 


1 .  Rule  as  to  Extent  of  the  Lien  on  Papers,  etc. 

— Matter  of  H.,  87  N.  Y.  521  (an  insurance 
policy);  Ward  v.  Craig,  87  N.  Y.  550  (ware- 
house bonds) ;  In  re  Paschal,  10  Wall.  (U.  S.) 
483- 

A  lien  on  a  judgment  extends  only  to  serv- 
ices and  disbursements  in  that  suit,  although 
a  lien  on  papers  may  extend  to  all  services  as 
attorney,  which,  however,  might  not  reach 
those  assumed  for  others.  Weed  Sewing- 
Mach.  Co.  v.  Boutelle,  56  Vt.  570,  48  Am.  Rep. 
821  ;  Foster  v.  Danforth,  59  Fed.  Rep.  750. 

2.  Extent  of  Lien  on  Judgment —  U  ni ted  States. 
— Massachusetts,  etc.,  Constr.  Co.  v.  Gill's 
Creek  Tp.,  48  Fed.  Rep.  145;  Foster  v.  Dan- 
forth, Fed.  Rep.  750;  Wolfe  v.  Lewis,  19 
How.  (U.  S.)  280;  Central  R.,  etc.,  Co.  v. 
Pettus,  113  U.  S.  116.  See  also  Adams  v. 
Kehlor  Milling  Co.,  38  Fed.  Rep.  281. 

Alabama. — McWilliams  v.  Jenkins,  72  Ala. 
480;  Higley  v.  White,  102  Ala.  604;  Warfield 
v.  Campbell,  38  Ala.  527. 

Arkansas. — Waters  v.  Grace,  23  Ark.  118. 

California. — Mansfield  v.  Dorland,  2  Cal. 
507- 

Mississippi. — Harney  v.  Demoss,  3  How. 
(Miss.)  174;  Pope  v.  Armstrong,  3  Smed.  & 
M.  (Miss.)  214;  Dunn  v.  Vannerson,  7  How. 
(Miss.)  579. 

New  Hampshire. — Wells  v.  Hatch,  43  N.  H. 
246. 

New  Tork. — Brown  v.  New  York,  11  Hun 
(N.  Y.)  21;  Adams  v.  Fox,  40  Barb.  (N.  Y.) 
442. 

An  Attorney,  who  Receives  from  a  Collection 
Agency  a  claim  in  the  name  of  another  per- 
son, may  not  retain  the  money  collected  there- 
on to  satisfy  his  demand  against  the  agency 
for  services  rendered  it.  McMath  v.  Manns 
Bros.  Boot,  etc.,  Co.  (Ky.  1891),  15  S.  W.  Rep. 
879. 

In  Butchers'  Union  Slaughterhouse,  etc., 
Co.  v.  Crescent  City  Live  Stock  Landing, 
etc.,  Co.,  41  La.  Ann.  355,  an  attorney  was 
employed  by  a  corporation  to  manage  for  it 
all  cases  arising  involving  its  right  to  do 
business  in  the  city.  In  pursuance  of  this 
agreement  he  attended  to  a  number  of  cases 
having  for  their  object  the  establishment  of 
the  corporation's  right  to  do  business,  and 
secured  the  reversal  of  a  decree  of  the  lower 
court  enjoining  the  corporation  from  doing 
business,  thus  finally  establishing  its  right. 
He  then  brought  suit  for  the  corporation  for 
damages  caused  by  the  wrongful  issuance  of 
the  injunction,  and  secured  judgment.  It  was 
held  that  he  had  a  lien  on  this  judgment,  not 
only  for  his  services  in  the  suit  for  damages, 
but  also  for  all  services  rendered  in  establish- 


ing the  corporation's  right  to  do  business,  all 
the  suits  embracing  the  same  matter  and  be- 
ing parts  of  a  single  litigation,  though  there 
were  technically  several  suits. 

3.  Where  there  Are  Several  Suits  Intimately 
Connected. — Massachusetts,  etc.,  Constr.  Co. 
v.  Gill's  Creek  Tp.,  48  Fed.  Rep.  145;  Brown 
v.  New  York,  11  Hun  (N.  Y.)  21.  Compare 
Butchers'  Union  Slaughterhouse,  etc.,  Co.  v. 
Crescent  City  Live  Stock  Landing,  etc.,  Co., 
41  La.  Ann.  355. 

An  agreement  made  on  the  settlement  of 
certain  cases,  that  the  fees  of  an  attorney 
should  be  included  in  the  fees  to  be  paid  in 
another  case  if  a  judgment  be  recovered, 
does  not  create  a  lien  on  the  judgment  for 
the  fees  in  the  cases  settled.  Foster  Dan- 
forth, 59  Fed.  Rep.  750.  Compare  Blair  v. 
Harrison,  57  Fed.  Rep.  257,  affirming  Claflin 
v.  Bennett,  51  Fed.  Rep.  693,  holding  that 
where  the  amount  of  a  judgment  for  the  price 
of  property  sold  by  the  plaintiff  to  the  defen- 
dant is  paid  into  a  court  of  equity  for  distribu- 
tion, the  plaintiff's  attorneys  are  entitled  to 
receive  therefrom  the  money  due  them  for 
services  rendered  to  the  plaintiff  in  other 
suits  growing  out  of  such  purchase,  where 
they  were  rendered  with  the  expectation  that 
they  would  be  paid  for  out  of  the  proceeds  of 
such  judgment. 

All  Services  need  Not  have  Been  in  Same  Court. 
— It  is  not  essential,  however,  that  all  the 
services  shall  have  been  rendered  before  the 
same  court.  Thus,  on  petition  by  an  attorney 
of  a  creditor  of  an  insolvent  estate,  in  an  ad- 
ministration suit  in  equity,  to  establish  a  lien 
on  the  funds  in  the  hands  of  the  register,  it  is 
no  defense  that  some  of  the  services  were  ren- 
dered in  the  probate  court  from  which  the 
case  was  removed  to  chancery.  Weaver  v. 
Cooper,  73  Ala.  318. 

A  surrogate  or  probate  judge  will  recognize 
and  enforce  an  attorney's  lien  on  a  judgment 
obtained  in  another  court  against  executors 
or  administrators.  Close  v.  Shute,  4  Dem. 
(N.  Y.)  546. 

Claims  Given  in  Payment  of  Judgment. — An 
attorney  of  judgment  creditors,  who  com- 
promises the  judgment  and  receives  of  the 
debtor  claims  upon  other  persons,  some  of 
which  he  collects,  cannot  appropriate  any  part 
of  the  sum  so  collected  to  the  payment  of  his 
own  claims  on  general  account  against  the 
debtor.  And  while  such  attorney  is  entitled 
to  a  reasonable  compensation  for  his  services 
in  reference  to  claims  not  collected,  and  as 
against  the  debtor  to  commissions  on  such 
sums  as  he  collects,  and  as  against  the  cred- 
itors to  an  additional  commission  on  such 
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Services  to  be  Rendered  in  Future. — Nor  does  the  lien  extend  to  charges  for 
services  to  be  rendered  prospectively  in  the  same  suit.1 

Amount  Actually  Due — Professional  Services. — The  lien  extends  only  SO  far  as  to 
embrace  an  amount  actually  due,  or  in  good  faith  believed  to  be  due,2  and  is 
limited  to  compensation  for  professional  services.3 

Costs  and  Disbursements — Former  Rule. — Under  the  English  practice,  the  attorney 's 
lien  on  a  judgment  was  confined  to  his  costs  and  disbursements  actually  taxed 
therein,  and  this  practice  was  at  one  time  adopted  in  some  of  the  states  of  this 
country.4 

But  the  Rule  is  otherwise  Now  in  practically  every  state,  either  by  virtue  of  a 
special  statute  or  by  judicial  construction  and  rules  of  practice  established  by 
the  courts,  the  system  of  taxing  attorneys'  fees  as  costs  having  been  abandoned 
in  the  United  States.5 

3.  In  Whose  Favor  Lien  Exists — Associate  Counsel. — An  attorney  may  retain,  out 
of  money  collected  on  a  judgment  which  he  has  recovered  for  his  client,  or 
collected  in  any  other  way,  not  only  his  own  reasonable  fees  for  services,  but 
also  like  fees  for  the  benefit  of  the  associate  counsel  in  the  case  employed  by 
his  client  to  assist  him.6 


sums  as  he  pays  them,  he  is  not  entitled  to 
commissions  as  against  the  latter  on  the 
balance  in  his  hands  which  he  has  refused  to 
pay  over  on  demand,  and  which  the  creditors 
have  been  compelled  to  employ  another  at- 
torney to  collect.  Trapnall  v.  Byrd,  22 
Ark.  10. 

1.  Prospective  Services  in  Same  Case. — Thus 
it  does  not  extend  to  prospective  services  to 
be  rendered  on  the  appeal.  Massachusetts, 
■etc.,  Constr.  Co.  v.  Gill's  Creek  Tp.,  48  Fed. 
Rep.  145.  See  also,  in  this  connection,  Davis 
■v.  Jackson,  86  Ga.  138. 

2.  Amount  ActuaUy  Due. — Therefore  an  attor- 
ney is  liable  criminally  where  he  retains,  out  of 
his  client's  money  collected  by  him,  more  than 
is  actually  due  him  for  services,  or  than  what 
he  in  good  faith  believes  to  be  due  him.  Rob- 
inson v.  Hawes,  56  Mich.  135. 

The  Lien  Extends  to  the  Agreed  Compensation, 
to  be  paid  out  of  the  judgment  recovered,  for 
such  an  agreement  amounts  to  an  equitable 
assignment  of  so  much  of  the  judgment  as  was 
to  measure  the  compensation.  Brown  v.  New- 
York,  9  Hun  (N.  Y.)  S87;  Roonev  v.  Second 
Ave.  R.  Co.,  18  N.  Y.  368. 

Withholding  Money  for  Payment  of  Damages  for 
Client's  Breach  of  Contract. — He  cannot  withhold 
any  part  of  his  client's  money  collected  by  him 
to  secure  the  payment  of  damages  to  himself 
resulting  from  his  client's  breach  of  an  agree- 
ment concerning  the  prosecution  of  suits.  Lo- 
rillard  v.  Barnard,  42  Hun  (N.  Y.)  545. 

3.  Limited  to  Compensation  for  Professional 
Services. — Lorillard  z  .  Barnard, 42  Hun  (N.Y.) 
545;  Woods  v.  Dickinson,  18  D.  C.  301. 

4.  Former  Practice  as  to  Lien  on  Judgments — 
California. — Exp.  Kyle,  1  Cal.  331;  Mansfield 
v.  Dorland,  2  Cal.  507. 

Maine. — Hooper  v.  Brundage,  22  Me.  460. 

Massachusetts. — Ocean  Ins.  Co.  v.  Rider,  22 
Pick.  (Mass.)  210. 

Neiv  Hampshire. — Wright  v.  Cobleigh,  21 
N.  H.339;  Wells  v.  Hatch,  43  N.  H.  246;  Cur- 
rier v.  Boston,  etc.,  R.  Co.,  37  N.  H.  223  ;  Shap- 
lev  V..  Bellows,  4  N.  H.  347.  Compare  Dennett 
t.  Cutts,  11  N.  H.  163. 
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New  Tork.— Phillips  v.  Stagg,  2  Edw.  Ch. 
(N.  Y.)  108;  Rooney  v.  Second  Ave.  R.  Co., 
18  N.  Y.  368. 

Texas. — Fowler  v.  Morrill,  8  Tex.  153; 
Casey  v.  March,  30  Tex.  180. 

Vermont. — Heartt  v.  Chipman,  2  Aik 
(Vt.)  162. 

See  also  Forsythe  v.  Beveridge,  52  111.  268, 
4  Am.  Rep.  612,  where  the  court  discussed 
the  question  at  length,  and  distinctly  held  that 
an  attorney's  lien  for  his  compensation  upon 
a  judgment  which  he  has  recovered  should  be 
limited  to  the  specific  fees  or  disbursements 
taxable  by  law  as  costs,  and  included  in  the 
judgment.  It  does  not  extend  to  such  sum  as 
may  be  due  him  by  contract  with  his  client  as 
a  general  compensation  for  services.  So  also 
in  Massachusetts,  etc.,  Constr.  Co.  v.  Gill's 
Creek  Tp.,  48  Fed.  Rep.  145",  the  court  recog- 
nized that  the  rule  in  South  Carolina  was  the 
same,  and  that,  in  accordance  with  the  English 
practice  prior  to  18  Vict.,  the  attorney's  lien 
was  limited  to  his  disbursements  and  taxed 
costs.  Citing  Scharlock  v.  Oland,  1  Rich. 
(S.  Car.)  207;  Miller  v.  Newell,  20  S.  Car. 
128,  47  Am.  Rep.  836.  It  was  therefore  held 
that  a  federal  court,  sitting  in  South  Carolina, 
could  not  declare  a  lien  on  the  fruits  of  its 
judgment  for  services  rendered  in  the  state 
courts  in  litigation  concerning  the  same 
subject-matter. 

5.  Warfield  v.  Campbell,  38  Ala.  533,  82  Am. 
Dec.  724;  Fillmore  v.  Wells,  10  Colo.  228. 
See  supra,  this  title,  Costs;  and  the  title 
Costs,  in  the  Encyc.  of  Pleading  and 
Practice. 

6.  Rights  of  Associate  Counsel. — Jackson  v. 
Clopton,  66  Ala.  29;  Balsbaugh  v.  Frazer,  19 
Pa.  St.  95;  Harwood  v.  La  Grange  (Supreme 
Ct.),  16  N.  Y.  Supp.  689.  Compare  Foster 
v.  Danforth,  59  Fed.  Rep.  750.  See  also 
Christy  v.  Douglas,  Wright  (Ohio)  485;  Har- 
wood v.  La  Grange,  137  N.  Y.  538,  which 
latter  case  holds  that  when  one  attorney  em- 
ploys another  to  assist  him  the  latter  has  a 
lien  on  the  amount  paid  the  principal  attor- 
ney for  his  services. 
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If  there  Are  Several  Attorneys  representing  a  complainant's  interests  in  a  case,  and 
all  have  rendered  services  therein,  they  are  all  equally  entitled  to  a  lien  on  the 
fruits  of  the  judgment,  and,  if  one  of  them  secures  an  assignment  to  himself  of 
the  proceeds  of  the  judgment,  his  possession  cannot  be  disturbed  in  favor  of 
one  of  those  associated  with  him.1 

Where  there  is  Substitution  of  Attorneys. — While  a  client  may  change  his  attorney 
at  will,8  he  cannot  exercise  such  a  privilege  at  the  sacrifice  of  the  attorney's 
rights,  and,  on  his  moving  for  a  substitution  of  attorneys,  the  court  may  require 
of  him,  as  a  condition  precedent  to  granting  the  motion,  that  he  file  a  stipu- 
lation recognizing  and  securing  the  lien  of  his  first  attorney.3 

But  an  Attorney  Who  has  Voluntarily  Withdrawn  from  a  suit  cannot  insist  upon  a 
lien  in  his  favor.4 

Insolvent  Corporations. — Under  a  bill  for  the  settlement  of  an  assignment 
executed  by  an  insolvent  corporation,  and  the  distribution  of  the  assets  among 
creditors,  attorneys  who  represented  the  corporation  and  resisted  the  claims  of 
creditors  cannot  claim  any  lien  on  the  fund  in  court,  nor  can  the  court  allow 
them  any  preference  over  other  general  creditors.5 

4.  On  What  Lien  Exists — a.  On  Judgments,  Decrees,  and  Awards. — At 
Common  Law  an  attorney  had  no  lien,  strictly  speaking,  for  his  compensation,  on 
a  judgment  or  decree  recovered  by  him  for  his  client,  for  the  reason  that  the 
one  essential  of  a  lien,  possession,  was  necessarily  wanting.6 


Unlicensed  Attorney. — One  who  is  not  regu- 
larly and  properly  licensed  as  an  attorney, 
but  who  acts  as  such,  cannot  recover  compensa- 
tion for  so  acting,  and,  of  course,  has  no  lien. 
Tedrick  v.  Hiner,  61  111.  189.  See  supra, 
this  title,  Who  E?ititlcd  to  Recover  Compensa- 
tion. 

Who  to  Enforce  Lien. — The  party  to  an  action 
cannot  maintain  proceedings  on  behalf  of  his 
attorney  to  enforce  such  attorney's  statutory 
lien  for  costs;  the  attorney  must  institute  and 
maintain  such  proceedings  personally.  Avery 
v.  Avery,  5  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  75. 

1.  Massachusetts,  etc.,  Constr.  Co.  v.  Gill's 
Creek  Tp.,  48  Fed.  Rep.  145;  Finance  Co.  v. 
Charleston,  etc.,  R.  Co.,  48  Fed.  Rep.  45. 

Attorney  must  Prove  His  Employment. — A 
special  contract,  express  or  implied,  must  be 
shown  by  the  attorney  before  he  can  assert  a 
lien  for  services ;  a  mere  acquiescence  by  a 
party  benefited  by  •  his  services  is  not  suf- 
ficient. Wright  v.  Reusens  (Supreme  Ct.), 
21  N.  Y.  Supp.  485.  See  supra,  this  title, 
Attorney  must  Prove  Employment. 

2.  In  re  Paschal,  10  Wail.  (U.  S.)  493; 
Dodge  v.  Schell,  20  Blatchf.  (U.  S.)  517,  12 
Fed.  Rep.  515,  10  Abb.  N.  Cas.  (N.  Y.)  465. 
See  supra,  this  title,  Change  of  Attorneys. 

And  his  right  to  insist  on  the  substitution 
cannot  be  denied  merely  on  the  ground  that 
his  present  attorney  claims,  under  a  doubtful 
agreement,  a  lien  on  a  note  which  may  be 
collected  in  the  cause.  De  Witt  v.  Stender 
(Supreme  Ct. ),  5  N.  Y.  Supp.  602. 

3.  Ronald  v.  Mutual  Reserve  Fund  L. 
Assoc.,  30  Fed.  Rep.  228;  In  re  Paschal, 
10  Wall.  (U.  S.)  496.  See  supra,  this  title, 
Change  of  Attorneys.  See  also  Dodge  v. 
Schell,  20  Blatchf.  (U.  S.)  517,  10  Abb.  N. 
Cas.  (U.  S.  Cir.  Ct.)  465. 

4.  Voluntary  Withdrawal  from  Case. — White 
v.  Harlow,  5  Gray  (Mass.)  463.  See  infra, 
this  title,  Waiver  of  Lien. 


Suit  Commenced  by  Another  Attorney. — An  at- 
torney's lien  for  all  fees  and  disbursements  is 
not  affected  by  the  fact  that  the  suit  was  com- 
menced by  another  attorney.  ^Stratton  v. 
Hussey,  62  Me.  286. 

5.  Insolvent  Corporations. — Lehman  v.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567. 

The  attorney  for  a  railroad  company  who 
has  performed  professional  services  for  it  has 
a  lien  upon  its  papers,  etc.,  in  his  possession, 
for  his  salary  and  expenditures.  But  in  the 
foreclosure  of  a  mortgage  on  the  road,  in  a 
proceeding  instituted  by  the  mortgage  bond- 
holders, this  lien  does  not  extend  to  the  corpus 
of  the  property,  nor  authorize  the  payment  of 
his  demand  out  of  the  funds  in  the  hands  of  the 
receiver  before  the  claims  of  the  bondholders 
are  paid.  Finance  Co.  v.  Charleston,  etc.,  R. 
Co.,  46  Fed.  Rep.  426.  See  also  Beneville  v. 
Whalen,  14  Daly  (N.  Y.)  508. 

Administrator  Acting  as  Attorney. — One  who 
is  an  administrator,  and,  as  such,  receives  pos- 
session of  the  intestate's  property,  has  no  lien 
on  such  property  for  services  rendered  as  attor- 
ney in  matters  attended  to  by  him  before  the  in- 
testate's death.    Newell  v.  West,  149  Mass.  520. 

6.  No  Lien  at  Common  Law. — Hill  v.  Brink- 
ley,  10  Ind.  102;  Baker  v.  Cook,  11  Mass.  238; 
Forsythe  v.  Beveridge,  52  111.  268,  4  Am. 
Rep.  612;  Nichols  v.  Pool,  89  111.  494;  Casev 
v.  March,  30  Tex.  185.  Compare  Smith  0. 
Young,  62  111.  210. 

In  Casey  v.  March,  30  Tex.  185,  Smith,  J., 
for  the  court,  said  :  "  There  are  some  conflict- 
ing decisions  in  the  American  courts  upon 
the  extent  of  the  attorney's  lien.  Sexton  v. 
Pike,  13  Ark.  193;  McDonald  v.  Napier,  14 
Ga.  89.  But  from  the  great  preponderating 
weight  of  English  and  American  authorities, 
we  are  of  opinion  that  the  lien  of  an  at- 
torney for  his  services  does  not  extend  to  a 
judgment,  or  the  money  before  it  shall  have 
been  collected  by  him." 
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On  What  Lieu  Exists. 


But  by  statute  in  many  of  the  states,1  and  in  others  by  an  extension  of  the 
equity  jurisdiction  of  every  court  by  judicial  construction  and  by  providing 
rules  of  practice,  it  has  become  a  recognized  doctrine  that  an  attorney  is 
entitled  to  an  equitable  lien  on  a  judgment  recovered  by  him  for  his  client,  to 
the  extent  of  his  reasonable  fees  in  that  case.2    The  attorney  is  regarded  as 


"  The  attorney's  lien  upon  the  judgment, 
like  that  of  the  seaman  upon  the  ship,  is  an  ex- 
ception to  the  general  rule  as  respects  the  ele- 
ment of  possession,  for  the  judgment  is  a 
record,  and  under  the  control  of  the  court,  and 
there  can  be  no  actual  possession  in  either 
party.  There  exists  no  reported  case  showing 
when  or  for  what  reason  it  was  originally  al- 
lowed. 'Any  attempt,'  says  Mr.  Crosslin  his 
work  on  lien,  '  to  trace  the  origin  or  estab- 
lish the  period  of  its  introduction  is  useless.'  " 
Ward  v.  Wordsworth,  I  E.  D.  Smith  (N.  Y.) 
601. 

1.  By  Statute.— See  Gen.  Stat.  Colo.,  §  85, 
Fillmore  v. Wells,  10  Colo.  228;  In  re  Scog- 
gin,  5  Sawy.  (U.  S.)  549  (construing  Oregon 
Civ.  Code,  §  1012)  ;  Thayer  v.  Daniels,  113 
Mass.  129  (statute  giving  attorneys  a  lien  on 
judgments  for  their  costs). 

Comp.  Laws  of  North  Dakota,  (j  470,  par. 
3-4,  gives  attorneys  a  lien  on  money  in  the 
hands  of  the  adverse  party  which  is  held  to 
extend  to  the  judgment  rendered  in  favor  of 
the  client  and  against  such  party  to  the  under- 
taking to  pay  such  judgment,  and  to  the  cause 
of  action  against  the  surety  on  such  under- 
taking.   Clark  v.  Sullivan,  3  N.  Dak.  280. 

By  the  Georgia  Act  of  February  24,  1873 
(Code,  (j  1989),  attorneys  at  law  have  the 
same  right  and  power  over  judgments  and 
executions  to  enforce  their  liens  as  their 
clients  have,  for  the  amount  due  thereon  to 
them ;  "  and  no  person  can  satisfy  such  judg- 
ment or  execution  until  the  lien  or  the  claim 
of  the  attorney  is  satisfied."  And  when  the 
amount  due  on  the  execution  is  sufficient  to 
discharge  the  claim  or  lien  of  an  attorney, 
and  he  is  proceeding  to  enforce  the  same  by 
levy,  the  defendant  cannot  arrest  it  by  illegal- 
ity on  the  ground  that  the  plaintiff  in  the 
judgment  has  agreed  for  value  to  give  indul- 
gence, or  by  setting  up  that  the  claim  of  the 
attorney  has  been  paid,  and  that  he  has  no 
lien  unless  such  payment  has  been  made  by 
the  defendant.    Tarver  v.  Tarver,  53  Ga.  43. 

2.  England. — Sullivan  v.  Pearson,  L.  R.  4 

B.  153,  38  L.  J.  B.  65;  Barker  v.  St.  Quin- 
tin,  12  M.  &  W.  441,  1  D.  &  L.  542;  Griffin  v. 
Eyles,  1  H.  Bl.  122;  Slater  v.  Sunderland,  33 
L.  J.  B.  37,  9  L.  T.  422;  Cox  v.  Pritchard, 
20  L.  J.       B.  353. 

United  Stales.—  Central  R.,  etc.,  Co.  v.  Pet- 
tus,  113  U.  S.  116. 

Alabama. — McWilliams  v.  Jenkins,  72  Ala. 
480;  Higley  v.  White,  102  Ala".  604. 

Colorado. — Fillmore  v.  Wells,  10  Colo.  228. 

Illinois. — People  v.  Nedrow,  25  111.  App.  28, 
122  111.  363. 

Mississippi. — Stewart  v.  Flowers,  44  Miss. 
518,  7  Am.  Rep.  707  (authorities  reviewed  at 
length). 

New  Hampshire. — Young  v.  Dearborn,  27 
N.  H.  324;  Christie  v.  Sawyer,  44  N.  H.  298. 
New  York. — Williams  v.  Ingersoll,  23  Hun 
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(N.  Y.)  284;  Keenan  v.  Durfinger,  12  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  327,  note,  19 
How.  Pr.  (N.  Y.)  153;  Cragin  v.  Travis, 
1  How.  Pr.  (N.  Y.  Supreme  Ct.)  157. 

Compare  Hill  v.  Brinkley,  10  Ind.  102. 

Surplus  Money  in  Foreclosure  Proceeding. — See 
also  Atlantic  Sav.  Bank  v.  Iletterick,  5  Thomp. 
&  C.  (N.Y.)  239;  Atlantic  Sav.  Bank  v.  Hiler, 
3  Hun  (N.Y.)  209,  as  to  how  far  the  attorney's 
lien  on  a  judgment  reaches  surplus  money  in 
a  foreclosure  proceeding,  on  which  surplus  the 
judgment  is  a  lien. 

Client's  Consent  to  Suit  on  Judgment. —  Com- 
pare Horton  -■.  Champlin,  12  R.  I.  550,  34  Am. 
Rep.  722,  holding  that  an  attorney's  lien  on  a 
judgment  does  not  authorize  him  to  bring  a  suit 
on  the  judgment  without  the  client's  consent. 

Agreementfor  Contingent  Fee. — An  agreement 
between  an  attorney  and  his  client,  by  which 
the  former  is  to  have  a  certain  proportion  of 
whatever  may  be  recovered,  is  held  to  give  the 
attorney  no  equitable  lien  on  the  fruits  of  the 
litigation  which  do  not  come  into  his  hands. 
Bromwell  v.  Turner,  37  111.  App.  561.  But  the 
contrary  is  the  better  rule,  at  least  where  the 
defendant  has  notice  of  the  agreement.  Wil- 
liams v.  Ingersoll,  23  Hun  (N.  Y.)  284. 

Statements  of  the  Rule. — "  The  rule  to  be  de- 
duced from  the  decisions  construing  laws 
similar  to  our  own,  which  give  attorneys' 
liens,  is  that  the  lien  attaches  to  the  fruits  of 
the  labor  and  skill  of  the  attorney,  whether 
realized  by  judgment  or  decree,  or  by  virtue 
of  an  award,  or  in  any  other  way,  as  long  as 
they  are  the  result  of  his  exertions.  Exp. 
Price,  2  Ves.  407;  Turwin  ».  Gibson,  3  Atk. 
720 ;  Mitchell  v.  Oldfield,  4  T.  R.  123."  Woo- 
ten  v.  Denmark,  85  Ga.  578. 

In  Renick  v.  Ludington,  16  W.  Va.  391, 
Green,  J.,  speaking  for  the  court,  after  a 
lengthy  review  of  the  authorities,  said:  "  In 
my  judgment,  the  weight  of  reason  and  au- 
thority is  in  favor  of  recognizing  the  attor- 
ney's lien  on  a  judgment  in  favor  of  his  client 
for  all  services  which  he  had  rendered  in  ob- 
taining such  judgment.  This  lien  is  in  the 
nature  of  an  equitable  lien  (Brown  v.  Bigley, 
3  Tenn.  Ch.  623),  and  is  based  on  the  natural 
equity  that  the  plaintiff  ought  not  to  be  al- 
lowed to  appropriate  the  whole  of  a  judg- 
ment in  his  favor  without  paving  thereout  for 
the  services  of  his  attorney  in  obtaining  such 
judgment." 

"  The  lien  of  an  attorney  upon  a  judgment 
for  his  fees  and  disbursements  in  the  cause  is 
established  here  by  the  decision  in  Shapley 
v.  Bellows,  4  N.  H.  347,  in  conformity  to  the 
general  principle  adopted  elsewhere.  It  is 
properly  denominated  a  lien  in  the  broad  sense 
of  the  term,  but  it  has  few  points  of  resem- 
blance to  the  ordinary  lien  upon  tangible  prop- 
erty. It  does  not  in  any  way  depend  upon 
possession,  but  rests  on  the  equity  of  the  attor- 
ney's claim,  to  be  repaid  out  of  the  proceeds 
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the  assignee  of  the  judgment  to  that  extent.1 

What  Judgments  Embraced.  —  The  lien  is  confined,  however,  to  judgments 
rendered  by  courts  of  record,2  and  extends  no  further  than  to  secure  the 


of  a  judgment  for  his  fees  and  disburse- 
ments, which  ordinarily  constitute  a  part  of 
the  judgment  itself.  This  right  is  limited  to 
the  fees  and  disbursements  of  the  attorney  in 
that  cause,  and  cannot  be  extended  to  '  com- 
missions '  or  other  charges,  however  proper  in 
themselves."  Wright  v.  Cobleigh,  21  N.  H. 
341.    See  also  Casey  v.  March,  30  Tex.  184. 

Upon  Fines. — An  attorney's  lien  upon  a  fine 
imposed  by  warrant  of  attachment  for  con- 
tempt of  court  in  violating  an  injunction  not 
to  transfer  property,  will  be  protected.  Woolf 
v.  Jacobs,  45  N.  Y.  Super.  Ct.  583. 

The  Illinois  Act  of  June  15,  1883,  declaring 
that  state's  attorneys  shall  have  a  lien  for 
their  fees  on  judgments  for  "fines  or  forfeit- 
ures" procured  by  them,  confers  a  lien  on 
judgments  for  the  "penalties"  provided  for 
in  the  pharmacy  act.  People  v.  Nedrow,  122 
111.  363,  25  111.  App.  28. 

Upon  a  Report. — The  attorney's  lien,  which, 
by  New  York  Code  Civ.  Pro.,  §  66,  attaches 
to  a  "report,"  does  not  attach  to  a  report 
upon  a  referene*  under  section  1015  ;  the  costs 
upon  such  a  reference  are  motion  costs,  and 
may  be  set  off  against  costs  awarded  to  the 
adverse  party.  Jones  v.  Easton,  11  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  114. 

Decree  of  Court  of  Limited  Jurisdiction. — 
Attorneys  have  no  lien  upon  a  decree  ren- 
dered in  a  probate  court,  a  court  of  limited 
jurisdiction,  on  a  guardian's  final  settlement 
for  services  in  enforcing  the  payment  of  such 
decree,  where  the  money  is  not  paid  to  them. 
And  even  if  they  have  such  a  lien,  an  attor- 
ney could  not,  under  such  circumstances,  go 
into  the  probate  court, and,  by  motion  therein 
in  his  own  name  as  plaintiff  against  the  de- 
fendant on  the  decree,  have  set  aside  an  entry 
of  satisfaction  in  full,  except  costs,  which  had 
been  made  by  order  of  the  plaintiff,  on  an 
execution  issued  to  the  sheriff  while  the 
same  was  in  his  hands.  McCaa  v.  Grant,  43 
Ala.  262.  See  also  Mosely  v.  Norman,  74  Ala. 
422. 

On  Reversed  Judgment. — In  McDonald  v. 
Napier,  14  Ga.  89,  an  attorney  received  money 
for  the  plaintiffs  in  a  judgment  from  the  de- 
fendant, and  a  credit  was  given  therefor  on 
the  judgment,  and,  by  an  understanding  with 
the  defendant,  was  applied  by  the  attorney  in 
payment  of  fees  due  to  him  by  his  client. 
The  court  held  that  this  was  equivalent  to  a 
payment  over  to  his  client,  so  far  as  to  pro- 
tect him  from  a  suit  by  the  defendant  when 
the  judgment  was  subsequently  reversed. 

In  Condemnation  Proceedings. — An  attorney 
employed  by  a  mortgagor,  whose  mortgaged 
property  had  been  condemned  for  a  street, 
succeeded  in  increasing  the  amount  of  dam- 
ages allowed  by  the  commissioners  by  three 
thousand  four  hundred  dollars.  Between 
the  dates  of  the  commissioner's  final  report 
and  of  its  confirmation,  the  mortgaged  prop- 
erty was  sold  under  foreclosure.  It  was  held 
that  the  purchaser  at  such  sale  took  the  entire 
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award,  free  from  any  lien  in  favor  of  the 
attorney.  Gates  v.  De  La  Mare,  142  N.  Y. 
307,  reversing  20  N.  Y.  Supp.  837. 

In  Grigg  v.  McNulty,  5  Misc.  Rep.  (Brook- 
lyn City  Ct.)  334,  it  is  held  that  an  attorney, 
who  represents  a  landholder  in  condemna- 
tion proceedings,  has  no  lien  on  the  land  itself. 
See  infra,  this  section,  On  Land. 

On  Alabama  Claims — Geneva  Award. — The 
original  Act  of  Congress  (Acts  of  1877,  c.  459), 
establishing  the  Court  of  Commissioners  for 
the  distribution  of  the  fund  derived  from  the 
Geneva  award,  provided  that  the  court  should, 
on  motion,  allow  compensation  for  the  claim- 
ant's attorney  and  enter  it  as  a  part  of  the 
judgment,  and  that  all  other  liens  on  such 
judgment  should  be  of  no  effect.  The  Act  of 
1882,  reestablishing  that  court,  directed  that 
the  practice  established  by  the  former  act 
should  be  followed.  Under  this  it  was  held 
that  no  lien  existed  by  implication  on  a  judg- 
ment against  the  award  for  the  services  of  an 
attorney  in  prosecuting  a  claim.  The  orig- 
inal act  neither  contemplated  nor  allowed  such 
a  lien.  This,  notwithstanding  it  was  a  part 
of  the  agreement  that  the  attorney  should  have 
a  part  of  the  client's  claim  for  prosecuting  it. 
Manning  v.  Leighton,  65  Vt.  84.  See  also 
Bachman  v.  Lawson,  109  U.  S.  659;  Trist  v. 
Child,  21  Wall.  (U.  S.)  441;  Wright  v.  Teb- 
bitts,  91  U.  S.  252;  Grapel  v.  Hodges,  49  Hun 
(N.  Y.)  107. 

Upon  Awards. — An  attorney  has  a  lien  upon 
an  award  by  arbitrators  where  a  pending  suit 
has  been  referred  to  them,  to  the  same  extent 
as  upon  a  judgment  duly  rendered  and  to  the 
full  extent  of  all  his  just  claims  as  attorney  in 
the  suit.  And  his  lien  cannot  be  defeated  by 
garnishment  or  trustee  process.  Hutchinson 
v.  Howard,  15  Vt.  544. 

Contra  in  Illinois. — In  Illinois  the  attorney's 
lien  on  a  judgment  is  not  recognized.  San- 
ders v.  Seelye,  128  111.  631,  and  cases  cited; 
Forsythe  v.  Beveridge,  52  111.  268,  4  Am.  Rep. 
612.  But  see  People  v.  N^edrow,  25  111.  App. 
28,  122  111.  363. 

The  Same  was  Formerly  the  Rule  in  Indiana. 
— Hill  v.  Brinkley,  10  Ind.  102. 

1.  Attorney  Regarded  as  Equitable  Assignee . — 
Piatt  r.  Jerome,  19  How.  (U.S.)  384;  McWil- 
liams  v.  Jenkins,  72  Ala.  4S0;  Shapley  v. 
Bellows,  4  N.  H.  347;  Martin  v.  Hawks,  15 
Johns.  (N.  Y.)  405;  Adams  v.  Fox,  40  Barb. 
(N.  Y.  )  442;  Bradt  v.  Koon,  4  Cow.  (N.  Y.) 
416;  Casey  v.  March,  30  Tex.  185;  McDonald 
-'.  Napier,  14  Ga.  89.  Compare  Read  v.  Dup- 
per,  6  T.  R.  362;  Story  v.  Hull,  143  111.  506, 
affirming  41  111.  App.  109. 

2.  Services  In  Courts  Not  of  Record. — An  at- 
torney has  no  lien  on  a  judgment  rendered  in 
a  justice's  court.  Read  v.  Joselyn,  1  Sheld. 
(N.  Y.)  60.  Nor  could  such  a"  lien  be  ac- 
quired on  a  decree  rendered  in  a  surrogate's 
court  while  such  courts  were  not  courts  of 
record.  Flint  v.  Van  Dusen,  26  Hun  (X.  Y.) 
606.    See  also  McCaa  v.  Grant,  43  Ala.  262. 
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attorney's  compensation  and  costs  in  the  particular  suit  in  which  it  was 
rendered.1 

The  Assignee  of  a  Judgment  takes  the  equitable  title  to  it  subject  to  a  lien  in 
favor  of  the  attorney  through  whose  services  it  was  secured  ;  the  assignor, 
where  he  assigns  for  valuable  consideration,  is  under  an  implied  warranty  of 
title,  for  a  breach  of  which  he  is  liable  in  damages.2 

Amount  of  Compensation  need  Not  be  Definitely  Fixed  in  Advance. — It  is  not  essential 
to  the  existence  of  the  lien  that  the  amount  of  the  attorney's  fee  should  be 
definitely  fixed  beforehand,  though  it  must  be  determined  before  the  lien  can 
be  enforced.3 

Property  Purchased  with  Proceeds  of  Judgment. — The  lien  of  an  attorney  on  a  judg- 
ment obtained  by  him  for  his  client  does  not  extend  to  the  money  paid  to  the 
client  with  the  consent  of  the  attorney,  or  to  property  thereafter  purchased 
with  that  money,  and  transferred  to  another.4 

Appeal  Bonds. — -The  lien  extends,  however,  to  the  appeal  bond,  or  other  under- 
taking securing  the  payment  of  the  judgment,  and  to  the  right  of  action  in 
favor  of  his  client  against  the  sureties  on  such  undertaking.5 

b.  On  Land  Being  Partitioned. — An  attorney,  filing  a  bill  for  partition 
under  which  the  property  is  sold,  is  not  entitled  to  a  lien  for  his  fee  upon  the 
whole  fund  realized  from  the  sale,  but  only  upon  his  client's  share.6  He  is 
entitled  to  a  lien  on  such  share,  however,  such  a  case  not  being  strictly  within 
the  rule  that  in  order  for  a  lien  to  exist  there  must  have  been  some  actual 


While  the  surrogate  cannot  recognize  an  at- 
torney's lien  for  services  rendered  in  his  court 
(Smith  v.  Central  Trust  Co.,  4  Dem.  (N.  Y.) 
75),  yet  such  a  lien  established  elsewhere  must 
be  regarded  and  respected  by  the  surrogate. 
"  The  law  creating  this  lien  of  the  attorney 
operates  an  assignment  pro  tanto  of  the 
amount  of  the  recovery,  and  section  2743  of  the 
Code  (N.  Y.)  directs  the  surrogate  to  decree 
payment  to  an  assignee  of  a  claim."  Close  v. 
Shute,  4  Dem.  (N.  Y.)  548. 

X.  Brown  v.  New  York,  11  Hun  (N.  Y.) 
3i.  See  supra,  this  section,  To  What  Extent 
Lien  Exists. 

2.  Lien  Exists  against  Assignee  of  Judgment. — 
Cunningham  v.  McGrady,2  Baxt.  (Tenn.)  141  ; 
Wetherby  r>.  Weaver,  51  Minn.  73  ;  Guliano  v. 
Whitenack,  24 Civ.  Pro.  Rep.  (N.Y.  C.  PI.)  55, 
9  Misc.  Rep.  (N.  Y.)  562.  See  also  Hurst  v. 
Means,  2  Sneed  (Tenn.)  546. 

The  rule  of  the  text  holds,  even  where  the 
assignee  takes  for  value  and  without  notice. 
Guliano  v.  Whitenack,  24  Civ.  Pro.  Rep.  (N.Y. 
C.  PI.)  55,  9  Misc.  Rep.  (N.  Y.)  ^62. 

3.  Ward  v.  Wordsworth,  1  E.  D.  Smith  (N. 
Y.)  598.  See  infra,  this  section,  Enforcement 
of  Lien. 

4.  In  Goodrich  v.  McDonald,  112  N.  Y.  157, 
reversing  41  Hun  (N.  Y.)  235,  it  was  held  that 
prior  to  c.  542,  N.  Y.  Laws  of  1879,  the  at- 
torney's lien  was  upon  the  judgment  simply, 
and  enforceable  through  the  control  the  courts 
have  of  their  judgments  and  records,  and  by 
means  of  their  own  process;  that  after  the 
money  had  been  paid,  with  his  consent,  to  his 
client,  the  attorney  had  no  lien  upon  it  or  upon 
property  thereafter  purchased  with  that  money 
and  transferred  to  a  third  party. 

Property  Purchased  with  Judgment. — See  also 
Luneau  v.  Edwards,  39  La.  Ann.  876;  Coe  v. 
East,  etc.,  R.  Co.,  65  Fed.  Rep.  16;  Whittle  v. 
Newman,  34  Ga.  377.    In  Porter  v.  Hanson,  36 


Ark.  591,  it  was  held  that  in  a  foreclosure  suit; 
where  the  land  is  sold  to  satisfy  the  judgment 
and  is  bouglit  in  by  the  complainant,  his  so- 
licitor has  a  lien  thereon  for  his  fees  by  virtue 
of  the  Arkansas  statutes. 

In  Morton  v.  Hallam,  89  Ky.  165,  after  an  at- 
torney had  secured  a  judgment  against  a  rail- 
road company,  the  road  was  sold  to  satisfy 
various  liens,  his  client  becoming  one  of  the 
purchasers.  The  company  was  reorganized, 
and  stock  issued  to  all  the  members  in  pay- 
ment of  their  claims  against  the  old  road,  prior 
liens  having  absorbed  all  the  purchase  money. 
It  was  held  that  the  attorney  had  no  lien  on  the 
stock  issued  to  his  client  in  payment  of  the 
judgment.  See  infra,  this  section,  Waiver 
of  Men. 

'  5.  Clark  v.  Sullivan,  3  N.  Dak.  280. 

6.  Partition  Proceedings. — Habberton  v.  Hab- 
berton,  156  111.  444;  Keith  v.  Fitzhugh,  15 
Lea  (Tenn.)  49.  In  this  latter  case  the  court, 
by  Cooper,  J.,  said:  "If  the  bill  impounds 
or  secures  a  fund,  in  peril  or  doubt,  in  which 
third  persons  may  be  entitled  to  share  In- 
coming in  and  making  themselves  parties  to 
the  suit,  the  counsel,  whose  services  in  the 
general  litigation  have  contributed  to  the 
result,  may  be  paid  out  of  the  aggregate  re- 
covery. Moses  v.  Ocoee  Bank,  1  Lea  (Tenn.) 
398;  Whitsett  v .  City  Bldg.,  etc.,  Assoc.,  3 
Tenn.  Ch.  526.  *  *  *  But  a  bill  for  partition 
of  realty,  even  if  the  object  be  to  sell  the 
property  for  division,  is  not  a  suit  to  impound 
or  secure  a  fund  in  which  third  persons,  not 
parties,  may  come  in  and  share.  It  is  an 
ordinary  suit  inter  partes  to  sever  existing 
interests,  not  to  recover  property.  *  *  *  The 
lawyer's  claim  and  lien  are  only  on  his  client's 
interest  or  share."  See  also  same  principle 
in  Baltimore,  etc.,  R.  Co.  v.  Brown,  79  Md. 
442.  And  see  Balkeley's  Appeal,  131  Pa.  St. 
352. 
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affirmative  recovery  adding  to  his  client's  estate.1 

When  Lien  Arises — Notice. — The  lien  exists  on  the  land,  in  states  where  a  solic- 
itor's lien  on  land  is  allowed,  from  the  commencement  of  the  partition  suit,  and 
the  institution  of  the  suit  operates  as  notice  to  all  parties  of  the  existence  of 
the  lien.2 

statutes. — The  lien  is  provided  for  by  statute  in  many  of  the  states,  and  in 
others  an  exception  is  made  in  its  favor  to  the  general  rule  that  an  attorney  is 
not  entitled  to  a  lien  on  his  client's  land.3 

Special  Contract. — Where  the  contract  of  an  attorney  with  his  client  provides 
that,  in  consideration  of  professional  services  to  be  rendered  by  the  former  in 
partition  proceedings,  he  shall  be  entitled  to  a  certain  share  in  the  client's 
portion  of  the  land  when  the  partition  has  been  effected,  the  attorney  acquires 
no  interest,  legal  or  equitable,  in  the  land,  where  it  does  not  appear  that  he 
ever  rendered  any  services,  or  that  their  performance  was  waived.4 

c.  On  Papers,  Notes,  Bonds,  and  the  Like. — An  attorney  has 
a  lien,  to  the  extent  of  his  reasonable  fees  and  costs,  on  all  papers 
of  his  client  which  may  come  into  his  possession ;  this  includes  notes,5 


1.  Lien  on  Client's  Share  upon  Partition. — 

Creighton  v.  Ingersoll,  20  Barb.  (N.  Y.)  541; 
Keith  v.  Fitzhugh,  15  Lea  (Tenn.)  50.  See 
also  Martin  v.  Kennedy,  83  Ky.  344.  Corn- 
fare  Newbaker  v.  Alricks,  5  Watts  (Pa.) 
183,  holding  that  an  attorney  who  conducts  a 
partition  suit  to  a  sale  by  the  administrator 
has  no  lien  on  the  land  for  his  fees,  unless  he 
was  employed  by  the  administrator. 

In  Mississippi,  and  many  other  states,  the 
attorney's  fees  are  now  taxed  as  costs.  Code 
of  Miss.  (1892),  §  3119.  Under  the  Mississippi 
provision  that  "  in  all  cases  of  the  partition  or 
sale  of  property  for  division  of  proceeds  the 
courts  may  allow  a  reasonable  solicitor's  fee 
to  the  solicitor  of  the  complainant,"  it  is  held 
that  a  solicitor  of  a  defendant  and  cross-com- 
plainant is  not  entitled  to  a  fee,  though  the 
object  of  the  cross-bill  was  to  secure  partition 
in  kind  instead  of  by  sale.  Potts  v.  Gray,  60 
Miss.  57.  See  also  Hoffman  v.  Smith,  61  Miss. 
544.  The  power  given  by  the  Code,  section 
31 19,  to  tax  the  attorney's  fees  in  partition 
proceedings,  should  only  be  exercised  where 
the  services  of  the  solicitor  were  for  the  com- 
mon benefit  of  all  parties.  It  should  not  be 
allowed  if  there  is  a  real  controversy  between 
them,  and  the  defendant,  in  good  faith,  resists 
the  partition;  and  where  defendant  asserts  a 
hostile  title  to  a  part  of  the  land  it  is  error,  as 
against  him,  to  tax  a  fee  which  includes  ser- 
vices in  cancelling  such  claim,  as  well  as 
services  in  the  partition.  Neblett  v.  Neblett, 
70  Miss.  572. 

Where  a  Solicitor  was  Retained  by  a  Married 
Woman  to  obtain  partition  of  land  of  a  share 
of  which  she  was  seised  and  possessed  as  her 
sole  property,  under  the  Rhode  Island  "  act 
concerning  the  property  of  married  women," 
it  was  held  that  he  had  no  lien  for  his  ex- 
penses and  services  under  the  statute  on  the 
subject  of  partition,  nor  upon  the  general 
principles  of  equity,  although  she  promised 
to  pay  him  for  his  services  and  disbursements 
by  means  of  her  share,  and  the  services  were 
performed  and  incurred  on  the  faith  and 
credit  of  said  share.  The  statute  gives  a  lien 
only  for  the  costs  adjudged  to  be  paid  by 


parties  to  the  suit.  Cozzens  v.  Whitney,  3 
R.I.  79. 

Between  Heirs. — One  of  the  heirs  of  a  dece- 
dent having  filed  a  bill  for  partition  against  the 
other  heirs  and  an  answer  having  been  made, 
all  the  parties  entered  into  a  written  agreement 
providing  for  a  voluntary  partition  of  certain 
portions  of  the  real  estate  by  cross-deeds,  and 
also  that  the  remaining  land  should  be  con- 
veyed to  a  trustee  who  should  sell  it,  and,  after 
paying  expenses  of  the  sale  and  the  costs  and 
fees  of  counsel  of  the  parties  in  the  partition 
suit,  should  deliver  the  surplus  to  the  heirs. 
It  was  held  that  the  attorney  for  the  plaintiff 
in  the  suit  had  no  such  interest  in  the  funds 
in  the  hands  of  the  trustee  as  would  entitle 
him  to  insist  upon  compensation  therefrom ; 
he  must  look  to  his  clients.  Brown's  Estate, 
131  Pa.  St.  352. 

2.  When  Lien  Attaches. — Vaughn  v.  Vaughn, 
12  Heisk.  (Tenn.)  472.  In  this  case,  after  the 
land  had  been  sold,  it  was  levied  on,  under  an 
execution,  by  a  judgment  creditor  of  the  pur- 
chaser. The  court  held  that  the  pendency  of 
the  suit  for  partition  was  notice  of  the  solic- 
itor's lien  which  bound  the  judgment  cred- 
itor. See  also  Creighton  v.  Ingersoll,  20  Barb. 
(N.  Y.)  541. 

3.  See  infra,  this  section,  On  Land. 

4.  Emeric  v.  Alvarado,  90  Cal.  444. 

6.  Lien  on  Notes  of  Client. — In  re  Paschal,  10 
Wall.  (U.  S.)  483;  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.,  46  Fed.  Rep.  426;  Stewart  v) 
Flowers,  44  Miss.  513,  7  Am.  Rep.  707;  Den- 
nett v.  Cutts,  11  N.  H.  163;  Hutchinson  v. 
Howard,  15  Vt.  544;  Howard  v.  Osceola.  22 
Wis.  453;  Dickinson  v.  Ritchie,  50  Wis.  365. 
See  Hurlbert  v.  Brigham.  56  Vt.  373.  Compare 
Walton  v.  Dickerson,  7  Pa.  St.  376. 

In  an  action  to  recover  promissory  notes  or 
their  value,  where  the  plaintiff  claims  as  as- 
signee of  the  former  owner  of  the  notes,  and  the 
defendants  claim  an  attorney's  lien  on  them, 
evidence  is  admissible  for  the  plaintiff  to  show 
that  when  the  defendants  came  into  possession 
of  the  notes  they  had  previous  notice  of,  and 
acquiesced  in,  the  assignment,  and  also  to  show 
that  the  defendants  were  not  employed  jointly, 
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bonds,1  contracts,  receipts,  mortgage 
papers.2 

but  only  one  of  them  was  employed  to  per- 
form the  legal  services  for  which  they  claim 
a  joint  lien.  Dickinson  v.  Ritchie,  50  Wis.  365. 

An  attorney's  lien  on  a  promissory  note  in 
his  hands  for  collection  gives  him  no  right  in 
a  judgment  against  the  defendant  on  the  note 
for  the  amount  of  his  fees,  after  the  debt  has 
been  paid  by  the  defendant  to  the  plaintiff, 
either  in  the  name  of  his  client  or  in  his  own. 
Tillman  v.  Reynolds,  48  Ala.  365. 

1.  Lien  on  Bonds  of  Client. — McPherson  v. 
Cox,  96  U.  S.404;  Mahone  v.  Southern  Tel. 
Co.,  33  Fed.  Rep.  702  (mortgage  bonds) ;  San- 
ders v.  Seelye,  128  111.  631,  affirming  27  111. 
App.  288;  Fairbanks  v.  Sargent,  39  Hun 
(N.  Y.)  588. 

Attorneys  are  Entitled  to  a  Lien  on  a  Dividend 
on  Mortgage  Bonds  sold  pending  litigation 
authorized  by  the  sellers  and  conducted  by  the 
attorneys.  Mahone  v.  Southern  Tel.  Co.,  33 
Fed.  Rep.  702. 

Proceeds  of  Sale  of  Railroad  Bonds. — The 
lien  of  an  attorney,  employed  to  protect  the 
interests  of  his  clients  in  the  bonds  of  a 
railroad  which  is  being  foreclosed,  attaches 
to  the  bonds  and  to  so  much  of  the  proceeds 
of  the  foreclosure  sale  as  is  applicable  to  their 
payment,  but  not  to  the  property  of  the  rail- 
road company  bought  by  the  client  at  such  sale. 
Coe  v.  East.,  etc.,  R.  Co.,  65  Fed.  Rep.  16. 

Retaining  Lien  —  Illinois. —  In  Sanders  v. 
Seelye,  128  111.  631,  the  court,  after  say- 
ing that  an  attorney  had  no  lien  in  that 
state  on  a  judgment  nor  had  any  "charging 
lien"  whatever,  said,  in  reference  to  a  "  re- 
taining lien  :  "  "  It  is  now,  therefore,  treated 
as  an  open  question  in  this  state.  That  it 
is  a  well  established  common-law  right,  must 
be  conceded.  Stevenson  v.  Blakelock,  1  M. 
&  S.  535;  St.  John  v.  Diefendorf,  12  Wend. 
(N.  Y.)26i;  Dennett  v.  Cutts,  11  N.  H.  163; 
Walker  v.  Sargeant,  14  Vt.  247;  Ward  v. 
Craig,  87  N.  Y.  551.  No  reason  is  perceived 
for  denying  the  existence  of  that  right  in  this 
state.  There  is  nothing  in  our  statute  which 
changes  the  common-law  relation  between 
attorneys  and  their  clients  in  such  a  manner 
as  to  affect  this  right;  nor  are  we  able  to  see 
wherein  this  rule  of  the  common  law  is  inap- 
plicable to  the  'habits  and  conditions  of  our 
society,  or  contrary  to  the  genius,  spirit,  and 
objects  of  our  institutions.'  " 

Where  an  Attorney  has  Recovered  Land  on  a 
Contract  for  a  Contingent  Fee,  which  remains 
unpaid,  and  the  client  has  sold  the  land  and 
taken  a  bond  for  the  price,  which  has  been  left 
with  the  attorney,  the  latter  is  entitled  to  a  lien 
on  the  bond  for  his  fee.  McPherson  v.  Cox, 
96  U.  S.  404. 

Services  to  Executor. — But  an  attorney  cannot 
claim  a  lien  on  bonds,  stock,  notes,  etc.,  assets 
of  an  estate,  for  services  rendered  by  him  to  the 
executor.  De  Lamater  v.  McCaskie,  4  Dem. 
(N.  Y.)  549.  But  see  infra,  this  section,  On  a 
Particular  Fund  in  Equity. 

Stolen  Bonds. — In  Newton  v.  Porter,  5  Lans. 
(N.  Y.)  416,  certain  attorneys  received  notes 
and  a  mortgage  of  real  estate,  the  proceeds  of 


,  and   deeds,  and   all  other  similar 


stolen  bonds,  as  indemnity  for  legal  services 
in  defending  the  parties  from  whom  they  re- 
ceived them  in  civil  and  criminal  proceedings 
growing  out  of  the  larceny.  It  was  held  that 
the}r  were  liable  to  the  owners  of  the  bonds  for 
the  proceeds  of  the  securities  received  beyond 
the  value  of  services  which  had  been  rendered 
previously  to  notice  of  the  fact  that  the  notes 
and  mortgage  represented  moneys  realized 
from  the  stolen  bonds. 

2.  Contracts,  Receipts,  Deeds,  and  the  Like. — 
Finance  Co.  -'.  Charleston,  etc.,  R.  Co.,  48  Fed. 
Rep.  45;  Gist  v.  Hanly,  33  Ark.  233;  Stewart 
v.  Flowers,  44  Miss.  513,  7  Am.  Rep.  707  ;  Den- 
nett v.  Cutts,  11  N.  H.  163;  Howard  v.  Osceola, 
22  Wis.  453. 

Insurance  Policy. — An  attornev  cannot  be  re- 
quired to  surrender  papers  in  a  case  intrusted 
to  his  care,  e.g.,  a  policy  of  insurance,  and  held 
by  him  by  virtue  of  a  lien  for  his  services  un- 
til the  lien  be  paid.  If  questioned,  the  lien 
must  be  determined  by  the  court  or  a  referee. 
Matter  of  H.,  87  N.Y.  521;  63  How.  Pr.  (N.Y.) 
152;  Curtis  T' .  Richards  (Idaho  1895), '40  Pac. 
Rep.  57. 

Undertaking  of  Bail. — The  attorney's  lien  for 
his  costs  extends  not  only  to  the  judgment,  but 
to  all  the  securities  for  its  payment  and  satis- 
faction in  the  hands  of  the  client,  c.  g.,  an 
undertaking  of  bail;  and  these  can  no  more 
be  released  or  discharged,  to  the  prejudice  of 
the  attorney's  lien,  than  the  judgment.  The 
attorney  is  the  equitable  assignee,  and  the  as- 
signment of  the  principal  debt  carries  with  it, 
as  a  matter  of  law,  all  the  collateral  securities 
for  its  payment,  in  equity  as  well  as  in  law. 
Shackelton  v.  Hart,  12  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  325,  note,  20  How.  Pr.  (N.  Y.)  39. 

Doubtful  Claim — Delivery  Up  of  Papers  upon 
Client's  Giving  Security. — Where  it  is  doubtful 
whether  an  attorney  is  in  the  right  in  a  claim 
set  up  by  him  against  his  client,  for  fees  and 
costs,  and  the  client  offers  to  give  security  for 
the  amount  shown  to  be  due,  the  attorney 
should  be  ordered  to  deliver  up,  on  security 
being  given,  papers  on  which  he  asserts  a  lien 
for  his  claim  .  Cunningham  v.  Widing,  5  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  413. 

Right  to  Deny  Inspection  cf  Papers. — An  attor- 
ney's right  to  hold  papers  of  his  client  by  vir- 
tue of  his  lien  for  services  confers  the  right  to 
an  exclusive  possession.  Thus  an  attorney,  hav- 
ing papers  belonging  to  a  railroad  company, 
upon  which  he  has  a  lien  for  legal  services, 
cannot  be  compelled  to  permit  an  inspection 
thereof  by  the  company's  attorney.  Nor  can 
he  be  compelled  to  deliver  them  up  to  the 
court,  upon  a  suggestion  that  he  is  now  re- 
tained by  persons  bringing  suits  against  the 
company  upon  causes  of  action  arising  out  of 
transactions  with  which  he  was  professionally 
connected  while  counsel  for  the  company,  and 
that  his  possession  of  the  papers  relating 
thereto  would  give  him  an  undue  advantage, 
when  such  facts  are  denied  by  him,  and  no 
particular  suits  are  specified.  Finance  Co.  v. 
Charleston,  etc.,  R.  Co.,  48  Fed.  Rep.  45,  52 
Fed.  Rep.  526. 

Volume  III. 


Lien  of  Attorneys. 


ATTORNEY  AND  CLIENT. 


On  What  Lien  Exists. 


The  Lien  Extends  also  to  Property  Attached  for  the  client  in  the  progress  of  the  suit.1 
it  is  of  Common-law  Origin,  and  the  statutes  providing  for  it  and  for  its  enforce- 
ment are  merely  affirmative  of  the  common-law  rule.2 

Actual  Possession  or  the  Right  of  Possession  Is  Essential  to  the  existence  of  such  a 
lien,  and,  if  the  attorney  voluntarily  surrenders  his  possession  of  papers,  or 
other  similar  property  of  his  client,  his  lien  thereon  is  thereby  lost.^ 

This  Particular  Lien  Is  Personal  to  the  Attorney,  and  does  not  pass  to  his  assignee.4 
The  Lien  Is  a  Mere  Right  to  Retain  the  Papers  or  other  property  on  which  it  exists  ; 
it  cannot  be  actively  asserted  or  enforced,  and  is  valuable  only  in  so  far  as  it' 
can  be  used  to  worry  the  client  into  paying.5 

Not  Compellable  to  Turn  Papers  Over  to  Another  Attorney. — It  authorizes  the  attorney, 
however,  to  retain  them  indefinitely;  he  cannot  be  compelled  to  deliver  them 
over  to  another  attorney,  although  they  may  be  needed  for  the  trial  of  the 
case,  until  his  demand  has  been  satisfied.6 

d.  In  Divorce  Cases — Alimony. — An  attorney  is  entitled  to  a  lien  on  the 
alimony  secured  by  him  for  his  client  in  a  divorce  proceeding,  but  only  to  the 
extent  of  his  fees  and  costs  taxed  and  included  in  the  allowance  of  alimony. 
He  cannot  enforce  any  lien  against  the  remainder  of  the  allowance,  either  for 
special  fees  in  that  case  or  otherwise.7 

e.  On  Money  or  a  Fund. — An  attorney  has  a  lien  on  money  of  his  client's 
coming  into  his  possession,  for  professional  services  rendered  in  securing  or 
collecting  it.8 


1.  Attached  Property. — Thus,  where  an  attor- 
ney attached  property  for  the  collection  of  a 
debt,  and  his  client  and  the  debtor  com- 
promised without  his  consent,  it  was  held 
that  the  lien  of  the  attachment  inured  to  the 
attorney's  benefit  for  his  fees  and  costs,  and 
that  he  also  had  a  lien  on  securities  placed  in 
his  hands  by  his  client.  Gist  v.  Manly,  33 
Ark.  233. 

2.  Of  Common-law  Origin. — Say  re  v.  Thomp- 
son, 18  Neb.  43. 

3.  Possession  a  Requisite  to  the  Existence  of 
the  Lien. — Nichols  v.  Pool,  89  111.  491 ;  Stew- 
art v.  Flowers,  44  Miss.  518,  7  Am.  Rep.  707; 
Dennett  v.  Cutts,  11  N.  H.  163;  Dubois'  Ap- 
peal, 38  Pa.  St.  231,  80  Am.  Dec.  478;  Casey 
v.  March,  30  Tex.  184.  See  infra,  this  section, 
Enforcement  of  Lien;  and  the  title  Liens. 

4.  Lien  on  Papers  does  Not  Pass  to  Assignee. — 
The  lien  does  not  exist  without  possession 
of  the  papers,  etc.,  to  which  it  attaches,  and 
any  transfer  of  the  possession  of  such  papers, 
without  the  knowledge  and  consent  of  the 
client,  is  a  breach  of  the  attorney's  duty  to 
his  client,  and  confers  no  right  on  the  trans- 
ferree.    Sullivan  v.  New  York,  68  Hun  (N. 

Y.)S44- 

5.  McDonald  v.  Railroad  Co.,  93  Tenn. 
281.  See  in  fra,  this  section,  Enforcement  of 
Lien. 

6.  Curtis  v.  Richards  (Idaho  1895),  40  Pac. 
Rep.  57.  See  also  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.,  48  Fed.  Rep.  45,  52  Fed.  Rep. 
526. 

7.  In   Divorce   Suits  —  Lien  on  Alimony. — 

Branth  v.  Branth  (Supreme  Ct.),  10  N.  Y. 
Supp.  638,  19  Civ.  Pro.  Rep.  (N.  Y.)  28; 
Weill  v.  Weill  (Supreme  Ct.),  10N.  Y.  Supp. 
627,  18  Civ.  Pro.  Rep.  (N.  Y.)  241. 

Provision  for  counsel's  fees  and  expense"  ~f 
suit  is  always  made  in  allowing  alimonv. 
See  the  title  Alimony,  vol.  2,  p.  91. 


An  attorney  for  a  wife,  in  an  application 
for  a  divorce,  who  obtains  a  judgment  in  her 
favor  for  alimony,  may  enter  a  lien  on  the 
judgment  for  his  fee ;  and  if  she  knows  of  the 
lien,  and  assents  to  the  amount  of  the  fee 
claimed,  after  she  has  been  divorced,  this  will 
be  sufficient  to  fix  the  amount,  and  she  will 
be  bound  thereby.  But  the  rule  would  be 
otherwise  where  there  was  no  proof  of  ratifi- 
cation, since,  at  the  time  of  contracting  for 
his  services,  she  was  a  feme  covert.  Putnam 
v.  Tennyson,  50  Ind.  456. 

8.  Funds  of  Client — United  States. — In  re 
Paschal,  10  Wall.  (U.  S.)  483. 

Connecticut. — Cooke  v.  Thresher,  51  Conn. 
105. 

Indiana. — Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63. 

Iowa. — Smith  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  720. 

Michigan.  —  Dowling  v.  Eggemann,  47 
Mich.  171. 

New  Tork. — Matter  of  Holland  Trust  Co., 
76  Hun  (N.  Y.)  323 ;  Krone  v.  Klotz,  3  N.  Y. 
App.  Div.  587,  25  Civ.  Pro.  Rep.  (N.  Y.)  320; 
Matter  of  Knapp,  85  N.  Y.  284. 

Ohio. — Christy  v.  Douglas,  Wright  (Ohio) 
485- 

Pennsylvania. — Balsbaugh  v.  Frazer,  19 
Pa.  St.  95. 

Rhode  Island. — Burns  v.  Allen,  15  R.  I.  32, 
2  Am.  St.  Rep.  844. 

Tennessee. — Read  v.  Bostick,  6  Humph. 
(Tenn.)  321. 

Texas. — Randolph  v.  Randolph,  34  Tex. 
181 ;  Kinsey  v.  Stewart,  14  Tex.  457. 

See  also  Turner  v.  Tapscott,  30  Ark.  312; 
Dickinson  v.  Devlin,  46  N.  Y.  Super.  Ct.  233. 
Compare  Dubois'  Appeal,  38  Pa.  St.  231.  80 
Am.  Dec.  478. 

In  Welsh  v.  Hole,  Doug.  238,  Lord  Mans- 
rield  also  declared  that  "  an  attorney  has  a 
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This  Lien  is  Extended  by  statute  in  several  of  the  states,  and  allowed  to  embrace  a 
general  balance  due  the  attorney  for  compensation.1 

Funds  must  Be  in  Hands  of  Attorney  or  of  the  Adverse  Party. — In  order  for  the  lien  to 
exist,  however,  the  money  or  fund  must  be  in  the  hands  of  the  attorney  himself,2 


lien  on  the  money  recovered  by  his  client,  for 
his  bill  of  costs.  If  the  money  come  to  his 
hands,  he  may  retain  the  amount  of  his  bill. 
He  may  stop  it  in  transitu  if  he  can  lay  hold 
of  it.  If  he  apply  to  the  court,  they  will  pre- 
vent its  being  paid  over  till  his  demand  is 
satisfied."  And  he  was  inclined  to  go  further 
and  hold  that  if  the  attorney  gave  notice  to 
the  defendant  not  to  pay  till  his  bill  should  be 
discharged,  a  payment  by  the  defendant  after 
such  notice  would  be  in  his  own  wrong,  and 
like  paying  a  debt  after  notice  of  assignment 
of  it.  See  also  Barker  v.  St.  Quintin,  12  M. 
&  W.  451  ;  Bowling  Green  Sav.  Bank  v.  Todd, 
52  N.  Y.489;  2  Kent's  Com.  641. 

In  1779,  in  Wilkins  v.  Carmichael,  Doug. 
101,  Lord  Mansfield  declared  that  the  prac- 
tice which  protected  the  attorney's  lien  "was 
established  on  general  principles  of  justice,  and 
that  courts,  both  of  law  and  equity,  have  now 
carried  it  so  far  that  an  attorney  or  solicitor 
may  obtain  an  order  to  stop  his  client  from  re- 
ceiving money  recovered  in  a  suit  in  which 
he  has  been  employed  for  him,  till  his  bill  is 
paid." 

Where  Client  Insolvent. — If  a  client  has  orally 
promised  his  attorney  that  from  the  proceeds 
of  a  suit  he  may  retain  enough  for  his  ex- 
penses and  services  in  that  suit,  and  in  all 
other  matters,  the  attorney  has  a  lien  for  the 
amount  on  the  sum  recovered.  If  the  client 
becomes  insolvent,  the  avails  of  the  suit  are 
subject  to  the  incumbrance.  Cooke  v.  Thresh- 
er, 51  Conn.  105. 

•  Several  Demands  for  Collection. — If  an  attor- 
ney receives  a  demand  for  collection,  and  the 
debtor  leaves  demands  with  the  same  attor- 
ney for  collection,  the  avails  to  be  applied  to 
the  first  demand  when  realized,  this  creates 
no  lien  on  the  demands  so  left  in  favor  of  the 
first  creditor,  or  the  attorney,  for  the  security 
of  the  debt.  The  attorney,  in  making  the  col- 
lection for  the  second  creditor,  acts  solely  as 
his  attorney;  and  such  creditor  has  aright 
to  control  such  demands  without  consulting 
the  attorney.  In  order,  in  such  a  case,  to 
create  a  lien  for  the  security  of  the  first  debt, 
a  contract  to  that  effect  is  necessary,  which 
should  be  distinctly  notified  to  the  officer 
and  debtors  in  the  second  collections,  or 
they  will  be  allowed  to  take  the  direction  of 
and  make  payment  to  the  nominal  creditor 
in  the  execution.  Goodrich  v.  Mott,  9  Vt. 
395- 

Counterclaim — Instructions  to  Jury. — In  an  ac- 
tion by  an  attorney  for  his  fees,  where  the 
defendant  sets  up  a  counterclaim  of  money  col- 
lected by  the  plaintiff  but  not  paid  over,  it  is 
error  to  instruct  the  jury  that  if  the  plaintiff 
tpld  the  defendant  he  intended  to  keep  out 
enough  to  pay  his  fees,  and  the  latter  assented, 
the  right  to  retain  was  made  out,  where  the 
plaintiff  did  not  testify  that  he  was  authorized 
to  retain  any  specific  amount,  nor  show  what 
his  services,  for  which  he  retained  the  money, 


were  worth.  Dearing  v.  Fletcher,  37  Mo. 
App.  122. 

Lien  Exists  as  against  Client's  Creditors. — The 

lien  exists  not  only  as  against  the  client  him- 
self, but  also  as  against  his  creditors,  at  least 
so  far  as  money  in  the  attorney's  hands  is  con- 
cerned.    Randolph  v.  Randolph,  34  Tex.  181. 

An  Attorney  who  has  Accepted  an  Order  to 
Pay  Over  to  the  plaintiff,  for  his  benefit,  what- 
ever money  might  be  collected  in  a  certain 
suit,  has  a  right  to  retain  his  commission  for 
collecting.    Kinsey  v.  Stewart,  14  Tex.  457. 

1.  General  Balance  Due  Attorney. — See  Van 
Etten  v.  State,  24  Neb.  734;  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  56  Iowa  720;  Cooke  v. 
Thresher,  51  Conn.  105.  Contra,  Harney  v. 
Demoss,  3  How.  (Miss.)  175,  as  to  money  in 
sheriff's  hands;  in  such  case  it  is  regarded  as 
a  lien  on  a  judgment. 

Money  Retained  Pending  Suit  to  Settle  Amount 
of  Compensation — Embezzlement. — An  attorney 
having  such  a  lien  by  statute,  cannot  be  made 
liable  to  a  prosecution  for  embezzlement  of 
the  money  retained  by  him  pending  a  suit  be- 
tween him  and  his  client  as  to  the  amount  of 
compensation  and  the  general  account  be- 
tween them.  Van  Etten  v.  State,  24  Neb.  734. 
Compare  Conyers  v.  Gray,  67  Ga.  329,  hold- 
ing that  an  attorney  who  has  collected  money 
for  his  client  cannot  refuse  to  pay  any  of  the 
money  because  of  a  dispute  as  to  the  amount 
of  his  fees. 

Claim  of  Third  Party  Given  Attorney  by  Collect- 
ing Agency — Services  Rendered  Agency. — But 

an  attorney,  receiving  from  a  claim  agency 
for  collection  a  claim  belonging  to  a  stranger, 
cannot  retain  out  of  the  money  so  collected 
any  fees  due  him  by  the  agency  for  other  serv- 
ices rendered  by  him  for  it.  McMath  v. 
Manns  Bros.  Boot,  etc.,  Co.  (Ky.  1891),  15  S. 
W.  Rep.  879. 

2.  Fulton  v.  Harrington,  7  Houst.  (Del.) 
182;  Braden  v.  Ward,  42  N.  J.  L.  518. 

Money  Received  for  Special  Purpose. — An 
attorney  has  no  lien,  however,  on  the  money 
of  his  client  which  has  been  deposited  with 
him  for  a  special  purpose,  and  he  cannot  re- 
tain out  of  it  fees  due  him  for  services.  An- 
derson v.  Bosworth,  15  R.  I.  443,  2  Am.  St. 
Rep.  910. 

Thus,  where  an  attorney  receives  money 
from  A  for  the  bail  of  B,  to  be  returned  to  A 
on  the  final  disposition  of  the  charge  against 
B,  he  is  bound  so  to  return  it  in  full,  although 
the  owner  at  that  time  owes  him  a  fee  for 
services  rendered.  State  v.  Lucas,  24  Oregon 
168. 

After  Client's  Death. — Where  a  client  has 
died  before  judgment,  the  attorney's  lien 
secures  charges  for  services  for  the  intestate 
and  for  the  administrator  who  has  entered  to 
prosecute.  And  in  such  case,  where  the  ad- 
ministrator has  brought  suit  to  recover  the 
money  of  the  attorney,  it  is  not  necessary,  in 
order  to  enforce  the  lien,  that  he  should  have 
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or  in  those  of  the  opposite  party,1  or  it  must  be  a  fund  in  the  hands  of 
the  court,  and  subject  to  the  equitable  jurisdiction  of  the  court.2 

Appropriations  in  Hands  of  State  Official.  —  It  cannot  extend  to  money  in  the  hands 
of  a  state  officer,  appropriated  by  the  legislature  to  a  particular  purpose.3 

Money  in  Hands  of  sheriff. — Where  the  money  or  fund  on  which  the  lien  is 
claimed  is  in  the  hands  of  the  sheriff,  having  been  collected  by  him  on  a  judg- 
ment rendered  in  the  plaintiff's  favor,  the  attorney's  lien  extends  no  further 
than  on  the  judgment  itself;  he  is  entitled  therefore  to  a  lien  only  for  services 
tendered  in  the  particular  case  in  which  the  judgment  was  recovered,  and  not 
for  a  general  balance  due.4 

/.  On  a  Particular  Fund  in  Equity. — An  attorney  ordinarily  has  a 
lien  upon  a  fund  or  upon  papers  only  which  he  actually  has  in  possession. 
But  where  a  fund  is  brought  into  a  court  of  equity  through  the  services  of  an 
attorney,  who  looks  to  that  alone  for  his  compensation,  although  his  interest 
cannot  technically  be  called  a  lien,  he  is  regarded  as  the  equitable  owner  of 
the  fund  to  the  extent  of  the  reasonable  value  of  his  services,  and  the  court 
administering  the  fund  will  intervene  for  his  protection,  and  award  him  a 
reasonable  compensation  to  be  paid  out  of  it.5 


had  his  debt  allowed  by  the  commissioners. 
Hurlbert  v.  Brigham,  56  Vt.  368.  See  infra, 
this  section,  On  a  Particular  Fund  in  Equity. 

But  one  who  is  an  administrator,  and,  as 
such,  receives  possession  of  the.  intestate's 
property,  has  no  lien  on  such  property  for  serv- 
ices as  attorney  rendered  for  the  intestate  be- 
fore his  death.    Newell  v.  West,  149  Mass.  520. 

1.  In  Hands  of  Adverse  Party. — See  infra, 
this  title,  Hotv  Affected  by  Settlement  betzveen 
Parties;  Smith  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  720;  Braden  v.  Ward,  42  N.  J.  L.  518; 
Clark  v.  Sullivan,  3  N.  Dak.  280;  Able  v.  Lee, 
6  Tex.  431  ;  Casey  v.  March,  30  Tex.  185;  Hen- 
tig  v.  Southwestern  Mut.  Ben.  Assoc.,  45  Kan. 
462. 

The  Oregon  Statute  (Civ.  Code,  §  1012)  al- 
lows attorneys  a  lien  on  money  in  their 
bands  or  in  the  hands  of  the  adverse  party. 
In  construing  this  section,  the  court,  in  In  re 
Scoggin,  5  Sawy.  (U.  S.)  551,  said:  '"Money 
in  the  hands  of  the  adverse  party,'  within  the 
meaning  of  this  provision,  is  something  more 
than  a  mere  debt  from  such  party  to  the  client 
of  the  attorney  who  claims  the  lien.  On  the 
contrary,  'money'  in  his  hands  means  some 
specific  funds  which  have  actually  come  into 
his  possession  as  custodian  or  trustee,  and  to 
obtain  which  the  action  or  suit  is  brought." 
So  that  a  mere  debt  due  by  the  adverse  party 
to  the  attorney's  client  is  not  within  the  stat- 
ute, and  no  lien  can  be  acquired  upon  it  for 
the  compensation  of  the  attorney. 

Agreement  to  Pay  out  of  Particular  Fund. — In 
Woods  v.  Dickinson,  18  D.  C.  301,  an  attor- 
ney sought  to  establish  a  lien  upon  funds  re- 
covered by  him  for  his  client,  other  than  a 
technical  attorney's  lien,  for  the  value  of  his 
services.  It  was  held  that  a  mere  agreement 
to  pay  out  of  a  particular  fund  is  not  sufficient 
to  establish  an  equitable  lien  thereon,  but 
there  must  be  such  an  appropriation  or  trans- 
fer of  the  fund  pro  tanto,  either  by  giving  an 
order  or  by  otherwise  transferring,  in  such  a 
manner  as  will  authorize  the  holder  to  pay 
the  amount  directly  to  the  creditor  without 
the  intervention  of  the  debtor. 

4: 


2.  See  infra,  this  section,  On  a  Particular 
Fund  in  Equity. 

3.  State  v.  Moore,  37  Neb.  507. 

4.  Money  in  the  Hands  of  Sheriff. — Brown  v. 
New  York,  11  Hun  (N.  Y.)  21;  Foster  v. 
Danforth,  59  Fed.  Rep.  750.  See  also  Wolfe 
v.  Lewis,  19  How.  (U.  S.)  280;  Irwin  v. 
Workman,  3  Watts  (Pa.)  357;  Reed  v.  Coots, 
43  Mich.  321;  Pugh  v.  Boyd,  ^38  Miss.  326. 
Compare  Blair  v.  Harrison,  57  Fed.  Rep.  2^7, 
6  C.  C.  A.  326. 

In  Harney  ->.  Demoss,  3  How.  (Miss.)  174, 
it  was  held  that  the  attorney  of  record  of  a 
plaintiff  cannot  have  a  motion  to  compel  the 
sheriff  to  pay  over  to  him  mone)'  of  the  plain- 
tiff's in  his  hands,  which  is  due  him  (the  at- 
torney) for  a  general  balance  for  services  ren- 
dered. His  lien  on  such  money  is  limited  to 
fees  due  for  services  in  the  particular  case,  and 
does  not  include  a  general  balance  on  account. 
And  the  attorney  could  in  no  event  main- 
tain such  a  motion  in  his  own  name. 

5.  On  Fund  in  Court. — McKelvv's  Appeal, 
108  Pa.  St.  615;  Spencer's  Appeal"  (Pa.  1SS7), 
9  Atl.  Rep.  523;  Adams  v.  Kehlor  Milling 
Co.,  38  Fed.  Rep.  281.  See  also  Carter  -\ 
Bennett,  6  Fla.  214;  Clatlin  -•.  Bennett,  51 
Fed.  Rep.  693;  Clark's  Appeal,  93  Pa.  St.  369; 
Cowdrey  v.  Galveston,  etc.,  R.  Co.,  93  U.  S. 
352;  Atty.-Gen.  v.  North  America  L.  Ins. 
Co.,  93  N.  Y.  387.  Compare  Dubois'  Appeal, 
38  Pa.  St.  231,  80  Am.  Dec.  478. 

In  Ex  p.  Plitt,  2  Wall.  Jr.  (C.  C.)  453,  the 
court  observed :  "  We  have  no  doubt  of  the 
power  of  the  court,  where  a  fund  is  within  its 
control,  *  *  *  to  take  care  of  the  rights  of  the 
solicitors  who  have  claims  against  it,  whether 
for  their  costs,  technically  speaking,  or  their 
reasonable  counsel  fees.  We  can  regard  them  in 
no  other  light  than  as  meritorious  assignees 
of  a  part  interest,  and  they  are  so  regarded  in 
the  English  Chancery.  The  principle  and  the 
rule  are  full)'  established  in  that  country." 

Statement  "of  the  Rule. — "There  are  well-de- 
fined cases  in  which  a  court  of  equity  may 
properly  determine  the  amount  of  compensa- 
tion to  which  solicitors  are  entitled,  and  order 
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Amount  may  be  Determined  by  Court  or  Auditor. — And  in  such  a  case  the  court  may, 
of  itself  or  through  an  auditor,  determine  the  amount  of  the  fee  without  a 
reference  to  a  jury.1 

Services  must  have  Operated  to  Secure  the  Fund. — It  must  always  appear  that  the 
services  of  the  attorney  operated  to  secure  or  collect  the  fund  out  of  which  he 
claims  to  be  paid.  Thus  an  attorney  employed  by  policy  holders  of  an 
insurance  company  to  contest  the  validity  of  assessments  laid  upon  them,  by 
enjoining  the  company  from  doing  business,  is  not  entitled  to  be  paid  for  his 
services  out  of  the  funds  in  the  hands  of  the  receiver  of  the  company  subse- 
quently appointed.2  So  also,  in  a  proceeding  to  wind  up  the  affairs  of  an 
insolvent  corporation,  the  solicitors  who  file  the  general  creditors'  bill,  whereby 
the  fund  is  brought  into  court  for  distribution  and  under  which  the  various 
creditors  come  in  and  file  their  claims,  are  entitled  to  compensation  for  such 
services  out  of  the  fund  thus  produced,  but  solicitors  representing  only  peti- 
tioning creditors  must  be  paid  by  their  clients  out  of  the  portion  of  the  fund 
decreed  to  them  ;  they  cannot  look  to  the  general  fund.3 

Where  Client  Is  Executor  or  Administrator. — -This  lien  is  not  affected  by  the  fact 
that  the  client  was  an  executor,  and  that  the  services  were  rendered  and  the 
money  received  on  behalf  of  the  estate;  nor  is  it  confined  to  money  recovered 
upon  a  judgment.4    But  in  order  to  entitle  an  attorney  to  retain  a  commission 


its  payment  from  funds  under  the  control  of 
the  court.  Reasonable  expenses,  including  a 
proper  fee  for  his  attorney,  incurred  by  a 
trustee  in  good  faith  in  the  bringing  and  prose- 
cution of  a  suit  to  which  he  is  compelled  to  re- 
sort in  order  to  preserve  intact,  or  to  recover, 
the  trust  estate,  and  thereby  restores  or  saves  it, 
and  brings  it  into  court  for  administration, will 
be  charged  against  and  paid  from  the  trust 
fund,  on  the  principle  that  the  estate  must 
bear  the  expenses  of  its  administration.  On 
the  same  principle,  where  one  of  several  bene- 
ficiaries, for  the  joint  and  equal  benefit  of  him- 
self and  all  others  occupying  like  position, 
brings  a  bill  to  protect  the  trust  estate  against 
waste  or  destruction  arising  from  the  misfeas- 
ance or  nonfeasance  of  the  trustee,  and  suc- 
ceeds in  bringing  it  under  the  control  of  the 
court  for  administration  according  to  the  uses 
and  purposes  of  the  trust,  all  having  a  common 
interest  in  the  subject-matter,  who  come  in 
and  participate  in  the  benefits  of  the  litigation, 
will  be  required  to  contribute  proportionally 
to  the  expenses,  which  contribution  may  be 
equitably  enforced  by  making  them  a  charge 
on  the  fund.  The  rule  is  founded  in  natural 
equity,  the  distribution  of  the  burdens  among 
those  to  whom  the  benefits  accrue."  Strong 
v.  Taylor,  82  Ala.  213.  See  also  Internal 
Imp.  Fund  Trustees  v.  Greenough,  105  U. 
S.  527;  Morton  v.  New  Orleans,  etc.,  R.  Co., 
79  Ala.  590. 

1.  McKelvy's  Appeal,  108  Pa.  St.  615. 

2.  Attorney's  Services  must  have  Produced  or 
Preserved  the  Fund. — Com.  v.  Mechanics  Mut. 
F.  Ins.  Co.,  122  Mass.  421.  See  also  Fulton  v. 
Harrington,  7  Houst.  (Del.)  182. 

Where,  in  a  contest  over  a  fund,  the  final  re- 
sult is  that  the  plaintiffs  are  awarded  five  per 
cent,  of  the  fund  and  the  defendants  ninety-five 
per  cent.,  the  counsel  for  the  former  are  not 
entitled  to  their  fees  out  of  the  whole  fund,  but 
only  out  of  the  five  per  cent,  awarded  to  their 
clients,  although  the  fund  was  impounded  as 


the  result  of  the  suit  instituted  by  them  ;  they, 
having  acted  in  opposition  to  the  owners  of 
the  ninety-five  per  cent.,  cannot  equitably 
claim  compensation  out  of  their  portion.  'Bal- 
timore, etc.,  R.  Co.  v.  Brown,  79  Md.  442. 
.3.  Moses  v.  Ocoee  Bank,  1  Lea  (Tenn.)  414. 

4.  After  Executor  or  Administrator  Appointed. 
— Matter  of  Knapp,  85  N.  Y.  284,  distin- 
guishing Austin  v.  Munro,  47  N.  Y.360;  Fer- 
rin  v.  Myrick,  41  N.  Y.  315  ;  Bowman  v.  Tall- 
man,  2  Robt.  (N.  Y.)  385;  Clark's  Appeal, 
93  Pa.  St.  369,  distinguishing  Snyder's  Ap- 
peal, 54  Pa.  St.  67.  See  Lee  v.  Van  Voorhis, 
78  Hun  (N.  Y.)  575;  Read  v.  Bostick,  6 
Humph.  (Tenn.)  321 ;  Turner  v.  Tapscott,  30 
Ark.  312;  Hurlbert  v.  Brigham,  56  Vt.  368; 
Newell  v.  West,  149  Mass.  520. 

On  allowance  of  one's  claim  against  the 
United  States  government,  a  draft  of  one 
thousand  seven  hundred  dollars  was  obtained, 
payable  to  his  son  E.  and  daughter  J.,  execu- 
tors, individually;  but  they,  disagreeing  as  to 
the  division,  placed  it  in  the  hands  of  T.,  an 
attorney,  who  surrendered  it  to  the  govern- 
ment, received  in  its  place  another  payable  to 
them  as  executors,  procured  J.'s  indorsement 
thereon,  collected  the  amount,  and  placed  it 
in  bank  to  his,  T.'s,  credit.  In  an  action  by 
E.,  the  New  York  executor,  the  court  held 
that  T.  had  no  lien  on  the  fund  for  services 
in  such  exchange  and  collection,  though  J., 
as  executrix,  had  agreed  that  he  should  have 
such  lien ;  his  employment  being  for  her  own 
benefit,  and  not  that  of  the  estate;  that  the  same 
was  true  as  to  T.'s  claim  for  services  rendered 
at  J.'s  request,  in  examining  the  account  of  the 
mortgagee  of  the  testator,  to  whom  the  chil- 
dren had  sold  their  interest  in  the  mortgaged 
plantation;  that  E.  was  not  precluded  from 
recovering  merely  because  an  item  of  fourteen 
dollars  had  not  been  tendered  to  T.  on  E.'s 
demanding  the  fund;  and  that  J.  was  not  a 
necessary  party  to  the  action.  Lawrence  v. 
Townsend,  88  N.  Y.  24. 
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out  of  moneys  of  an  estate  collected  under  the  employment  of  an  administrator, 
he  must  show  that  the  Probate  Court  authorized  his  employment,  or  sanctioned 
it  by  the  subsequent  allowance  of  his  claim  ;  and,  if  it  further  appears  that  the 
services  rendered  were  necessary  to  protect  the  estate  from  loss  or  waste,  it  is 
the  duty  of  the  court  to  allow  compensation  out  of  the  fund  collected.1 

Under  the  New  York  Statute,  providing  that  a  cestui  que  trust,  entitled  to  an 
income,  cannot  assign  or  dispose  of  it,  an  attorney  for  a  cestui  que  trust, 
employed  to  contest  the  probate  of  a  will,  cannot  claim  a  lien  on  the  income 
which  the  surrogate  has  power  to  order  to  be  paid  over  to  the  contestant 
pending  the  litigation.2 

Where  Fund  Exhausted  by  Prior  Claims. — Where  property  or  a  fund  has  been 
brought  into  court  under  various  executions  or  attachments,  and  older  execu- 
tions, which  constitute  a  prior  lien,  consume  the  entire  fund,  an  attorney 
representing  the  holder  of  a  junior  execution,  on  which  nothing  is  realized,  is 
not  entitled  to  any  compensation  out  of  the  fund.  The  rule  is  that  the  client 
must  share  in  the  fund  in  order  for  his  attorney  to  have  any  lien  on  it ;  the 
latter  can  have  no  higher  rights  therein  than  his  client  had.3 

Compensation  out  of  Trust  Estate. — The  necessary  expenses  incurred  in  the 
management  of  a  trust  fund  or  estate,  including  the  fees  of  counsel,  whether 
incurred  by  the  beneficiary  or  the  trustee,  are  chargeable  upon  the  estate  by 
decree  in  equity.4 

Thus,  where  a  Suit  is  Brought  by  the  Holders  of  the  Second  Mortgage  Bonds  of  a  railroad 
company,  in  the  progress  of  which  a  receiver  is,  by  consent  of  all  parties, 
appointed  to  preserve  the  property,  the  services  rendered  by  the  attorney  for 
the  plaintiff  in  such  suit,  having  contributed  to  the  common  good  and  to  the 
preservation  of  the  estate,  should  be  paid  out  of  the  common  assets  of  the 
company.5 


Sale  of  Decedent's  Estate  for  Debt — Surplus. 

— Where  lands,  descended  to  the  heir  upon  the 
death  of  the  ancestor,  are  sold  by  decree  of 
court  for  payment  of  the  ancestor's  debts,  the 
surplus  proceeds  of  the  sale  belong  to  the 
heir,  and  not  to  the  personal  representative. 
But  the  attorneys  for  the  personal  representa- 
tive are  entitled  to  a  lien  on  such  surplus  for 
such  sums  as  may  be  due  them  for  profession- 
al services  rendered  for  the  personal  repre- 
sentative for  the  benefit  of  the  estate,  such 
services  being  necessarily  for  the  benefit  of  the 
heir.  Read  v.  Bostick,  6  Humph.  (Tenn.) 
321. 

1.  See  Matter  of  Knapp,  85  N.  Y.  284,  and 
cases  cited  in  preceding  note. 

2.  On  Income  of  Cestui  que  Trust. — Matter  of 
Hoyt,  5  Dem.  (N.  Y.)  432.  This  was  a  case 
in  which  a  daughter  was  contesting  her  de- 
ceased father's  will.  The  court  held  that  if 
the  attorney  was  entitled  to  any  lien  at  all,  it 
attached  only  to  the  excess  of  the  share  the 
daughter  would  secure  by  intestacy  over  what 
had  been  given  her  by  the  will.  See  also  Tol- 
les  v.  Wood,  99  N.  Y.  616. 

Where  a  Final  Decree  of  Distribution  has  been 
Made,  awarding  to  a  cestui  que  trust  the  entire 
balance  in  the  trustee's  hands,  the  court  can- 
not disturb  the  decree  by  making  an  allow- 
ance for  fees  to  counsel  for  the  cestui  que  trust. 
Gingrich's  Estate,  9  Pa.  Co.  Ct.  Rep.  16. 

3.  Client  must  Share  In  Fund. — Mitchell  v. 
Atkins,  71  Ga.  681. 

The  rule  is  well  settled  that  "  where  a  client 
does  not  participate  in  a  fund  brought  into 
court,  but  is  postponed  to  older  liens,  the  at- 


torney is  not  entitled  to  commissions  upon 
the  money."  Waters  v.  Greenway,  17  Ga. 
592.  See  also  Baxter  v.  Bates,  69  Ga.  589; 
Gregory  v.  Pike,  67  Fed.  Rep.  837;  Balti- 
more, etc.,  R.  Co.  v.  Brown,  79  Md.  442  ;  Hume 
v.  Commercial  Bank,  13  Lea  (Tenn. )  496 ;  Ball 
v.  Vason,  56  Ga.  264. 

4.  Compensation  out  of  Trust  Estate. — White 
v.  Dinkins,  19  Ga.  285. 

In  Central  R.,  etc.,  Co.  v.  Pettus,  113  U.  S. 
116,  certain  unsecured  creditors  of  a  railroad 
company  instituted  proceedings,  on  behalf  of 
themselves  and  all  others  of  the  same  class 
who  might  come  in  and  contribute  to  the  ex- 
pense of  the  suit,  to  have  their  claims  made 
liens  on  the  property.  These  proceedings 
were  successful,  but  pending  a  reference  to  as- 
certain the  liens  the  company  settled  with 
the  creditors  of  that  class.  The  attorneys  for 
complainants  then  asked  for  a  reasonable  al- 
lowance in  respect  to  all  claims  settled,  except 
those  of  their  immediate  clients,  and  to  have 
it  declared  a  lien  on  the  property.  It  was 
held,  following  the  rule  of  the  state  law,  that 
the  claim  was  a  proper  allowance,  and  that  it 
would  be  a  proper  lien  on  the  property.  Inter- 
nal Imp.  Fund  Trustees  v.  Greenough,  105  U. 
S.  527,  followed.  See  also  Chicago,  etc.,  R. 
Co.  v .  Chicago  Third  Nat.  Bank,  134  U.  S. 
276. 

5.  Bound  v .  South  Carolina  R.  Co.,  43  Fed. 
Rep.  404,  51  Fed.  Rep.  58;  Central  Trust  Co. 
v.  Wabash,  etc.,  R.  Co.,  23  Fed.  Rep.  675.  See 
also  Finance  Co.  v.  Charleston,  etc.,  R.  Co., 
52  Fed.  Rep.  678;  Hand  v.  Savannah,  etc.,  R. 
Co.,  21  S.  Car.  162. 
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A  TTORNE  Y  AND  CLIENT. 


On  What  Lien  Exists. 


On  a  Creditors'  Bill  or  a  Bill  Filed  by  a  Cestui  que  Trust,  to  Rescue  Trust  Property,  the 
fees  of  the  solicitor  for  the  complainant,  accruing  in  the  preparation  and  con- 
duct of  the  suit  to  a  decree  of  condemnation,  or  of  rescue  and  restoration,  will 
generally  be  charged  on  the  fund  ;  since,  to  this  extent,  the  others  having 
similar  interests  proportionally  avail  themselves  of  his  labor  and  skill  in 
discovering  and  making  it  available.  After  the  fund  or  property  has  been  brought 
in  and  made  available  by  the  decree  of  the  court,  and  nothing  remains  but 
its  proper  administration  and  distribution,  contests  which  may  arise  between 
claimants,  in  respect  to  priorities  or  the  right  to  share  in  the  fund,  are  individ- 
ual matters  involving  antagonistic  interests,  and  the  counsel  fees  of  those 
conducting  such  contests  cannot  therefore  be  made  a  charge  on  the  fund  or 
property,  but  must  be  paid  by  the  parties  themselves.1 

g.  On  Land. — The  lien  of  an  attorney  for  services  rendered  does  not 
attach  to  real  estate,  whether  involved  in  the  litigation  or  not,  unless  special 
provision  is  made  by  statute  abrogating  the  common-law  rule,  but  in  a  number 
of  the  states  such  statutory  provisions  have  been  made,  and  where  this  is  true 
the  lien  exists  in  favor  of  the  attorney,  as  well  against  land  as  against  other 
property.2 

dered,  and  land  condemned  to  sale  for  its  satis- 
faction, the  lien  of  the  complainant's  attorney 
may  be  declared  on  the  decree  and  made  op- 
erative on  the  proceeds  of  the  sale  of  the  land  to 
the  extent  to  which  the  proceeds  are  not  liable 
to  superior  claims.  The  incidental  liability  of 
the  land,  or  its  proceeds,  to  the  attorney's  lien 
as  a  part  of  the  decree,  is  not  an  invasion  of  the 
general  rule  as  stated  in  the  text.  Higley  v. 
White,  102  Ala.  604. 

Money  Judgment — The  Land  Sold  In  Satisfac- 
tion Purchased  by  Client. — In  Porter  f.  Hanson, 
36  Ark.  591,  it  was  held  that  if,  in  satisfaction 
of  a  judgment  for  money,  the  client  purchases 
land  sold  to  satisfy  it,  the  attorney's  lien  at- 
taches to  the  land. 

Special  Contract. — In  Smith  v.  Young,  62  111. 
210,  a  bill  in  chancery  showed  that  the  com- 
plainant made  a  contract  with  the  defendants, 
who  were  nonresidents,  by  which  he  undertook 
the  collection  of  a  debt  secured  on  a  tract  of 
land,  incurring  all  necessary  expenses  and 
costs  and  assuming  all  risks,  and  under  which, 
if  successful,  he  was  to  receive  one-fifth  of  the 
proceeds,  whether  land  or  money;  that  a  suit 
in  chancery  was  commenced  by  him  and 
prosecuted  to  final  decree,  a  sale  of  the  land 
made,  and  certificate  of  purchase  issued  to  one 
of  the  defendants,  and  that  they  had  refused 
to  recognize  the  rights  of  the  complainant; 
with  prayer  for  a  decree  for  one-fifth  of  the 
land  if  not  redeemed,  otherwise  for  one-fifth 
of  the  proceeds.  It  was  held,  on  demurrer, 
that  the  complainant  was  entitled  to  the  relief 
sought,  being  entitled  to  an  equitable  lien  on 
the  land  under  the  contract. 

The  Tennessee  Rule  is  opposed  to  that  of  the 
text.  See  Hunt  v.  McClanahan,  1  Heisk. 
(Tenn.)  503;  Vaughn  v.  Vaughn,  12  Heisk. 
(Tenn.)  472  ;  Brown  v.  Bigley,  3  Tenn.  Ch.618  ; 
Perkins  v.  Perkins,  9  Heisk.  (Tenn.)  97  ;  Cun- 
ningham v.  McGrady,  2  Baxt.  (Tenn.)  143; 
Grant  v.  Lookout  Mountain  Co.,  93  Tenn. 
691.  In  Perkins  v.  Perkins,  9  Heisk.  (Tenn.) 
97,  the  court  observed  :  "  There  can  be  no 
doubt  that  the  solicitors  of  the  several  parties 
are  entitled  to  a  lien  upon  the  recovery  of 
their  clients  for  reasonable  fees,  and  this  lien 
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1.  Strong  v.  Taylor,  82  Ala.  213.  See  also 
Grimball  v.  Cruse,  70  Ala.  534. 

2.  Rule  as  to  Real  Estate — Alabama. — Mc- 
Cullough  v.  Flournoy,  69  Ala.  189;  Hinson?'. 
Gamble,  65  Ala.  605;  Higley  v.  White,  102 
Ala.  604. 

Arkansas. — Hanger  v.  Fowler,  20  Ark.  667 
(authorities  extensively  reviewed). 

Illinois. — Humphrey  v.  Browning,  46  111. 
476,  95  Am.  Dec.  446  (ejectment  suit). 

Kentucky. — Rowe  v.  Fogle,  88  Ky.  105. 

Mississippi. — Martin  v.  Harrington,  57 
Miss.  208;  Stewart  v.  Flowers,  44  Miss.  513,  7 
Am.  Rep.  707  (authorities  extensively  re- 
viewed). 

New  Yofk. — Grigg  v.  McNulty,  5  Misc. 
Rep.  (Brooklyn  City  Ct.)  334  (attorney  repre- 
senting landowner  in  condemnation  proceed- 
ings has  no  lien  on  the  land  itself). 

Vermont. — Smalley  v.  Clark,  22  Vt.  598. 

West  Virginia. — Fowler  v.  Lewis,  36  W. 
Va.  112;  McCoy  v.  McCoy,  36  W.  Va.  772; 
Hogg  v.  Dower,  36  W.  Va.  200. 

See  also  Wood  v.  Hughes,  138  Ind.  179. 

In  Martin  v.  Harrington,  57  Miss.  209  (an 
action  of  ejectment),  the  court  said:  "The 
appellant's  counsel  cite  no  authority  in  which 
a  lien  on  real  estate,  recovered  through  the 
efforts  of  an  attorney,  is  recognized.  Our 
own  researches  have  led  us  to  only  two.  The 
first  is  Barnesley  v.  Powell,  Ambl.  102.  In 
that  case,  although  Lord  Hardwicke  stated  in 
general  terms  that  an  attorney  recovering  an 
estate  for  his  client  was  entitled  to  a  lien  on 
it  for  his  costs,  yet  he  allowed  the  lien  ex- 
pressly on  the  ground  that  the  client  was  a 
lunatic,  that  his  committee  had  a  lien  on  the 
estate  for  expenses  incurred  in  the  litigation, 
and  that  the  attorney  was  entitled  to  be  sub- 
rogated to  this  lien  of  the  committee.  The 
other  case  is  Wilson  v.  Hood,  3  H.  &  C.  148, 
in  which  the  lien  was  enforced  in  virtue  of 
an  English  statute  expressly  authorizing  it. 
Neither  of  these  cases  is,  therefore,  authority 
for  the  lien  here  claimed." 

Decree  for  Money — Land  Ordered  Sold  for  Sat- 
isfaction— Lien  on  Decree. — When  a  decree  in 
equity  for  a  fixed  sum  of  money  has  been  ren- 


Lien  of  Attorneys. 


A  TTORNE  Y  AND  CLIENT.  On  What  Lien  Exists. 


//.  On  Cause  OF  ACTION. — Where  the  statute  provides  for  an  attorney's 
lien,  without  specifically  confining  it  to  causes  of  action  arising  ex  contractu,  it 
seems  that  the  lien  exists  upon  a  cause  of  action  arising  ex  delicto,  and  for 
unliquidated  damages,  as  well  as  in  other  cases.1 


has  been  held  to  attach  to  real  estate  where 
it  is  the  subject-matter  of  litigation,"  but  not 
until  it  has  been  sold  and  the  sale  confirmed 
for  the  client's  benefit. 

Lands  Sold  Pending  Suit. — In  Sharp  v.  Fields, 
5  Lea(Tenn.)  326,  the  complainant,  pending 
the  suit,  purchased  of  the  defendant  the  land 
in  controversy,  taking  his  deed  with  full  cove- 
nants, and  conveyed  to  the  defendant  in  ex- 
change. It  was  held  that  the  defendant's 
attorney  was  not  entitled  to  a  lien  for  fees  on 
the  land  so  conveyed  by  the  defendant  to  the 
complainant. 

Attorneys  who  Receive  the  Proceeds  of  Land 
Sold  by  virtue  of  a  decree  for  the  payment  of 
a  defendant's  debts,  after  payment  of  such 
debts,  are  entitled  to  retain  as  much  of  the 
surplus  as  is  due  them  for  professional  services 
rendered  in  the  case.  Read  v.  Bostick,  6 
Humph.  (Tenn.)  321.  See  also  Grant  v.  Look- 
out Mountain  Co.,  93  Tenn.  691. 

Priority. — The  lien  of  an  attorney  on  land  is 
superior  to  the  lien  of  a  judgment  creditor  of 
the  owner,  the  creditor's  decree  being  ren- 
dered after  that  declaring  the  attorney's  lien. 
Brown  v.  Bigley,  3  Tenn.  Ch.  618. 

Georgia  Statute. — Section  1989  of  the  Code 
of  Georgia  declares  that  "  upon  all  suits  for 
the  recovery  of  real  or  personal  property  and 
upon  all  judgments  and  decrees  for  the  re- 
covery of  the  same,  attorneys  at  law  shall 
have  a  lien  on  the  property  recovered  for 
their  fees,"  etc.  Under  this  provision  the 
following  adjudications  have  been  made: 

Where  an  attorney,  under  employment,  ob- 
tained judgment  of  foreclosure  of  a  mortgage, 
and  caused  execution  to  be  issued  and  levied 
on  the  land,  which  was  sold,  the  client  becom- 
ing the  purchaser  and  taking  the  title,  no 
money  being  paid,  but  the  price  being  entered 
as  a  credit  upon  the  execution,  it  was  held 
that  the  attorney's  lien  attached  to  the  land, 
and  could  be  foreclosed  thereon.  Wooten  v. 
Denmark,  85  Ga.  578. 

Attorneys  who  were  employed  to  resist  the 
liens  claimed  by  mechanics  and  contractors 
on  real  estate,  amounting  to  five  or  six  hun- 
dred dollars,  and  who 'succeeded  in  reducing 
the  recovery  to  about  one-tenth,  were  deemed 
to  have  a  lien  for  their  fees  upon  such  prop- 
erty as  against  the  owner  who  employed  them, 
the  reduction  of  the  claims  being  equivalent 
to  a  recovery  to  that  extent..  Fry  v.  Calder, 
74  Ga.  7.  See  also  Strohecker  v.  Irvine,  76 
Ga.  639. 

Where,  on  a  bill  to  cancel  a  deed  and  re- 
cover land  conveyed  thereby,  the  jury  found 
for  the  complainant  four  hundred  acres  of  land 
"  by  his  refunding  to  the  defendant  nine  hun- 
dred and  eighty-seven  dollars  and  fifty  cents," 
such  refunding  was  held  to  be  a  condition 
precedent  to  an  absolute  recovery,  and  until 
that  took  place  no  lien  in  favor  of  the  com- 
plainant's attorney  could  attach  to  the  land. 
Usry  v .  Usry,  64  Ga.  579. 


Preserving  Existing  Right — Recovery. — In  Al- 
abama an  attorney  has  no  lien  on  lands  for  his 
services  in  defending  the  right  and  title  there- 
to against  an  unfounded  claim.  Hinson  v. 
Gamble,  65  Ala.  605. 

And  sections  128  and  2897,  Rev.  Stat,  of 
Louisiana,  confer  no  privilege  upon  real  estate 
in  favor  of  attorneys  for  fees  in  obtaining 
judgment  maintaining  the  title  and  possession 
of  a  defendant  in  a  petitory  action.  Mechan- 
ics, etc.,  Ins.  Co.  v.  Levi,  40  La.  Ann.  135. 
See  also  Luneau  v.  Edwards,  39  La.  Ann. 
876. 

In  Tennessee,  in  order  that  there  may  be  a 
lien  in  favor  of  the  attorney,  there  must  be 
an  actual  recovery  in  behalf  of  the  client,  and 
not  the  mere  preservation  of  an  existing  right. 
Garner  v.  Garner,  1  Lea  (Tenn.)  29;  Keith 
v.  Fitzhugh,  15  Lea  (Tenn.)  49.  So  also  in  A r- 
kansas,  Hershy  v.  Du  Val,  47  Ark.  86;  Greer 
v.  Ferguson,  56  Ark.  324. 

Colorado. — Under  Gen.  Stat,  of  Colorado, 
§  85,  which  provides  that  attorneys  "  shall  have 
a  lien  upon  any  judgment  they  may  have  ob- 
tained belonging  to  any  client,  for  any  fee  due 
or  professional  service  rendered,  which  said 
lien  maj-  be  enforced  by  proper  civil  action," 
a  decree  awarding  to  a  complainant  in  an  ac- 
tion an  interest  in  certain  land  is  subject  to  a 
lien  in  favor  of  his  attorneys ;  such  lien  would 
attach  to  the  interest  in  the  land,  but  not  so  as 
to  affect  a  bona  fide  purchaser  without  notice. 
Fillmore  v.  Wells,  10  Colo.  228. 

1.  Lien  upon  Cause  of  Action. — See  Smith  v. 
Chicago,  etc.,  R.  Co.,  56  Iowa  720 ;  Kansas  Pac. 
R.  Co.  v.  Thacher,  17"  Kan.  92;  Wood  v.  An- 
ders, 5  Bush  (Ky.)  601. 

Cause  of  Action  Not  in  Suit. — Under  §  66  of 
the  New  York  Code  of  Civ.  Pro.,  declaring  a 
lien  in  favor  of  the  attorney  on  the  cause  of  ac- 
tion or  counterclaim  of  his  client,  "from  the 
commencement  of  an  action  or  the  service  of  an 
answer  containing  a  counterclaim,"  an  attor- 
ney who  performs  some  service,  in  attempting 
to  obtain  some  papers  from  a  county  clerk  for 
a  receiver,  has  no  such  interest  in  a  cause  of 
action  in  favor  of  the  receiver,  and  against  the 
clerk,  for  damages  for  withholding  the  papers, 
as  will  give  him  standing  to  ask  a  court  to 
order  the  receiver  to  sue  thereon.  Millis  v. 
Pentelow,  92  Hun  (N.  Y.)  284. 

General  Balance  Due  Attorney. — This  provi- 
sion gives  the  attorney  a  lien  on  the  cause  of 
action  for  the  compensation  due  him  for 
services  in  that  or  any  other  proceeding. 
Canary  v.  Russell,  24  Civ.  Pro.  Rep.  (N.  V. 
Supreme  Ct.)   109,   10  Misc.  Rep.   (N.  Y.) 

597-  m  .         .  - 

Municipal  Court  of  Buffalo. — This  section  of 

the  Nevj  Tork  Code  is  held  not  to  apply  to 

actions  in  the  Municipal  Court  of  Buffalo. 

Drago  v.  Smith,  92  Hun  (N.  Y.)  536. 

At  Common  Law  an  attorney  has  no  lien  on 

his    client's    cause   of    action.    Sherry  v. 

Oceanic  Steam  Nav.  Co.,  72  Fed.  Rep.  565. 
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Waiver  of  Lien. 


5.  Waiver  of  Lien — Release — Assignment — Laches— Withdrawal  from  Case. — An  attor- 
ney may  waive  his  lien,  and  does  so  by  releasing  the  lien  of  the  judgment  on 
which  it  exists  ; 1  so  also  his  lien  is  lost  by  assignment  to  a  third  party,2  or  by 
failure  to  assert  it  in  the  proper  way  3  or  within  a  reasonable  time,4  or  by  a 


1.  Waiver  —  Releasing  Lien  of  Judgment. — 

Wishard  v.  Biddle,  64  Iowa  526. 

An  Attorney's  Lien  is  Waived  by  His  Procur- 
ing Satisfaction  of  the  Judgment  and  perfecting 
his  client's  title  to  the  land  attached  in  the 
action.    Cowen  v.  Boone,  48  Iowa  350. 

Payment  of  Judgment  to  Client. — So  where  he 
consents  to  the  payment  to  his  client  of  the 
judgment,  stating  his  willingness  to  look  to 
his  client  alone  for  his  fees,  he  thereby  waives 
his  lien.  Goodrich  v.  McDonald,  112  N. 
Y.  157- 

But  where  an  attorney  claims  a  lien  for  his 
services  upon  a  judgment  recovered  by  the 
plaintiff,  his  client,  and  notifies  the  attorneys 
for  the  defendant  in  the  action  that  he  has 
such  lien  and  claims  the  same,  and,  at  their 
instance,  delays  the  issuing  of  an  execution  to 
collect  the  judgment,  and  thereafter  the  judg- 
ment is  settled  by  the  payment  to  the  plaintiff 
of  the  amount  thereof,  the  attorney  for  the 
plaintiff  is  entitled,  the  plaintiff  being  insol- 
vent and  therefore  unable  to  pay  the  fees,  to 
an  order  vacating  a  discharge  of  the  judgment 
and  authorizing  the  attorney  to  issue  an  execu- 
tion upon  it  for  the  recovery  of  the  sum  due 
him  for  professional  services.  Commercial 
Telegram  Co.  v.  Smith,  57  Hun  (N.  Y.)  176. 

Assignment  of  Claims  in  Suit  by  Client. — In 
Niagara  F.  Ins.  Co.  v.  Hart  (Wash.  1896),  43 
Pac.  Rep.  937,  it  is  held  that  the  fact  that  the 
attorney  knew  of  the  assignment  by  his  client 
pending  the  action  of  the  demands  in  suit, 
and  that  the  client  had  engaged  to  prosecute 
the  actions  without  charge  to  the  assignee, 
does  not  estop  the  attorney,  on  recovery  of 
judgment,  to  claim  a  lien  thereon  for  his  fees. 
See  the  titles  Liens;  Waiver. 

2.  Assignment  of  Claim — Purchase  by  Attorney 
of  Judgment  Recovered  Thereon. — The  lien  of 
an  attorney,  who  assigns  his  claim  for  services 
to  a  third  person,  is  lost  by  such  assignment, 
and  if  such  third  person  recovers  judgment  on 
the  demand  assigned  the  attorney  will  not  re- 
gain his  lien  by  purchasing  such  judgment. 
Chappell  v.  Dann,  21  Barb.  (N.  Y.)  17.  See 
also,  in  this  connection,  Speer  v.  Matthews, 
78  Ga.  757;  Larned  v.  Dubuque,  86  Iowa  166, 
this  latter  case  holding  that  an  attorney's 
assignee  could  not  set  aside  a  compromise 
whereby  his  lien  was  lost.  And  see  Harwood 
v.  La  Grange,  137  N.  Y.  538  ;  Beech  v.  Canaan, 
14  Vt.  485. 

Attorney  Taking  Assignment  of  Judgment. — If 

an  attorney  who  has  a  lien  on  his  client's  judg- 
ment takes  an  assignment  to  himself  and 
claims  absolute  ownership  of  the  judgment, 
he  thereby  gives  up  whatever  equities  he 
might  have  been  entitled  to  by  reason  of  his 
lien.  Whitehead  v.  Jessup  (Colo.  App.  1896), 
43  Pac.  Rep.  1042. 

3.  Kreuzen  v.  Forty-second  St.,  etc.,  R. 
Co.  (CityCt.),  13  N.  Y.  Supp.  588. 

A  solicitor  who  fails  to  have  the  court,  at 
the  termination  of  a  suit,  declare  his  fee  a 


lien  on  the  property  protected  by  his  services, 
cannot  afterwards  maintain  a  bill  in  chancery 
to  have  it  so  declared.  Guild  v.  Borner,  7 
Baxt.  (Tenn.)  266.  See  the  title  Liens,  in  the 
Encyc.  of  Pleading  and  Practice. 

4.  Laches.  —  McNagney  v.  Frazer,  1  Ind. 
App.  98;  Neill  v.  Van  Wagenen,  54  N.  Y. 
Super.  Ct.  477.  Thus,  where  he  waits  more 
than  six  years  after  judgment  and  after  the 
services  were  rendered  before  suing  for  his 
fees  and  disbursements,  his  action  is  barred 
by  the  statute  (Nciv  York  Code  Civ.  Pro., 
§382)  and  his  lien  on  the  judgment  falls  with 
it.  Reavey  v.  Clark  (Supreme  Ct.),  9  N.  Y. 
Supp.  216,  18  Civ.  Pro.  Rep.  (N.  Y.)  272. 
See  supra,  this  title,  Compensation — Statute 
of  Limitations. 

Compare  Stone  v.  Hyde,  22  Me.  318,  hold- 
ing that  an  attorney's  lien  for  his  costs  upon 
the  judgment  recovered  in  a  suit  conducted 
by  him  is  not  discharged  by  a  delay  of  several 
years  to  collect  the  demand  if  there  is  no  neg- 
ligence on  his  part  and  the  debtor  has  notice 
of  the  claim. 

Failure  to  Collect  Judgment  Claim. — An  at- 
torney's lien  is  not  divested  by  the  fact  that 
the  judgment  obtained  by  him  became  dor- 
mant and  was  afterwards  revived  by  other 
attorneys.  His  failure  to  collect  the  judgment 
claim  does  not  raise  a  presumption  of  negli- 
gence, precluding  a  recovery,  without  positive 
proof  thereof.  Jenkins  v.  Stephens,  60  Ga.  216. 

Rights  of  Third  Parties. — In  Fillmore  v.  Wells, 
10  Colo.  228,  the  court,  by  Helm,  J.,  said: 
"But  it  is  unquestionably  true  that  the  legis- 
lature never  intended  the  lien  to  be  a  per- 
petual incumbrance  upon  the  fruits  of  the 
judgment,  regardless  alike  of  the  attorney's 
laches  in  asserting  his  intention  and  the  rights 
of  innocent  purchasers  for  value.  We  think 
that  if  the  attorney  neglects  to  proceed  to  the 
enforcement  of  his  lien  until  the  debtor  has  in 
good  faith  discharged  his  liability  under  the 
judgment,  or  a  third  person  has,  in  good  faith 
and  for  valuable  consideration,  purchased  the 
fruits  thereof,  he  should  be  held  to  have  waived 
the  right  to  look  to  the  debtor  on  one  hand 
or  to  such  fruits  on  the  other,  for  his  com- 
pensation. That  is  to  say,  if,  without  notice 
that  the  attorney  intends  to  enforce  his  lien, 
the  judgment  debtor  make  a  bona  fide  settle- 
ment of  the  judgment,  or  an  innocent  third 
person  purchase  the  property,  the  statutory 
right  is  lost.  Of  course  any  collusive  settle- 
ment or  purchase,  made  for  the  purpose  of 
depriving  the  attorney  of  the  benefit  of  his  lien, 
would  not  be  in  good  faith  and  would  be  of  no 
avail  against  him." 

Estoppel  to  Assert. — On  a  motion  to  open  a 
default,  the  court  required,  as  a  condition  pre- 
cedent, a  stipulation  that  the  defendant  would 
not  dispose  of  a  judgment  in  his  favor  against 
a  third  person,  and  that  he  would  make  a  judg- 
ment in  the  plaintiff's  favor  a  lien  thereon  ;  this 
stipulation  was  signed  by  the  defendant  alone, 
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voluntary  withdrawal  from  the  case  before  judgment.1 

Accepting  Client's  Note. — His  acceptance  of  his  client's  note  in  payment  of  his 
fee  does  not,  however,  constitute  a  waiver  of  his  statutory  lien,  unless  it  clearly 
appears  that  it  was  intended  that  the  note  should  be  accepted  in  discharge  of 
the  obligation.2 

Delivery  Over  of  Property. — Nor  does  he  waive  his  lien  by  delivering  over,  to  a 
receiver  duly  appointed,  the  property  on  which  the  lien  is  claimed,  where  such 
delivery  is  accompanied  with  notice  of  the  lien  claimed.3 

But  the  Acceptance  of  Any  Other  Security  for  His  Compensation  operates  as  a  waiver  of 
the  lien,  although  such  security  may  ultimately  fail.4 

The  Fact  that  the  Attorney  has  Sued  His  Client  by  Attachment  for  professional  services 
will  not  affect  his  right  to  enforce  his  lien,  where  the  claims  giving  rise  to  the 
lien  are  not  embodied  in  that  action.5 

6.  Enforcement  of  Lien — What  Law  Governs. — The  lien  is  to  be  enforced  accord- 
ing to  the  law  of  the  state  where  the  lien  attached,  and  not  according  to  the 
law  of  the  state  where  the  judgment  is  sought  to  be  collected.6 

Amount  must  be  Ascertained. — While  it  is  not  necessary  to  the  existence  of  the 
lien  that  the  amount  due  the  attorney  should  be  liquidated,  yet  the  exact 
amount  of  the  claim  should  be  determined  before  the  lien  can  be  enforced.7 

Attorney's  Lack  of  Authority. — In  a  proceeding  to  enforce  an  attorney's  lien  on  a 
judgment,  neither  the  judgment  debtor  nor  an  assignee  of  the  judgment  can 
impeach  it  for  lack  of  authority  on  the  part  of  the  attorney  to  prosecute  the 
action  in  which  the  judgment  was  rendered.8 

"Retaining  Lien" — Effect. — The  lien  of  an  attorney  on  the  papers,  etc.,  of  his 
client,  in  his  possession,  cannot  be  actively  enforced ;  such  a  lien  is  nothing 
more  than  a  mere  right  to  retain  them  until  the  claim  is  satisfied  ;  it  confers 
no  further  rights  or  powers.9    In  cases  where  there  is  a  dispute  as  to  the 


witnessed  by  the  defendant's  attorney  and  ac- 
knowledged before  him  as  a  notary,  he  making 
no  claim  then  of  a  lien.  It  was  held  that  this 
would  estop  the  attorney  from  asserting  his 
lien  on  the  defendant's  judgment  for  services 
rendered  in  procuring  it.  McClare  v.  Lock- 
ard,  121  N.  Y.  308,  reversing  (Brooklyn  City 
Ct.)  2  N.  Y.  Supp.  646. 

1.  Withdrawal  from  the  Case. — Morgan  v. 
Roberts,  38  111.  67;  Tuck  v.  Manning,  53  Hun 
(N.  Y.)  455,  17  Civ.  Pro.  Rep.  (N.  Y.)  175. 

An  attorney  who  has  voluntarily  withdrawn 
from  a  suit  is  not  entitled  to  withhold  a  paper 
in  his  hands,  and  prevent  it  from  being  used 
in  evidence  until  payment  to  him  of  the  pre- 
vious costs  that  would  be  taxable  for  the  plain- 
tiff in  case  of  his  ultimate  success.  White  v. 
Harlow,  5  Gray  (Mass.)  463. 

2.  Davis  v.  Jackson,  86  Ga.  138. 

3.  Cory  v.  Harte,  13  Daly  (N.Y.)  147.  See 
also  Matter  of  Bailey,  66  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  64. 

4.  Fulton  v.  Harrington,  7  Houst.  (Del.)  182. 

5.  Suing  Client  for  Fees. — Commercial  Tele- 
gram Co.  v.  Smith,  57  Hun  (N.  Y.)  176. 

In  Jones  v.  Dickerman,  95  Mich.  289,  it  is 
held  that  an  attorney's  lien  on  his  client's  pa- 
pers, or  on  a  judgment  for  services  rendered 
in  a  suit  involved  therein,  is  lost  by  his  taking 
judgment  against  his  client  for  the  amount  due 
him.  See  supra,  this  title,  Compensation — 
Forfeiture. 

6.  Conflict  of  Laws. — Citizens'  Nat.  Bank  v. 
Culver,  54  N.  H.  327,  20  Am.  Rep.  134.  See 
the  title  Conflict  of  Laws. 


For  the  Procedure  upon  this  subject,  see  the 
titles  Attorneys;  Parties,  in  the  Encyc. 
of  Pleading  and  Practice. 

7.  Amount  must  be  Fixed  before  Enforcement. 

—Ward  v .  Wordsworth,  1  E.  D.  Smith  (N.  Y.) 
598;  Guliano  v.  Whitenack,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  55,  9  Misc.  Rep.  (N.  Y.)  562; 
Canary  v.  Russell,  9  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  558;  Commercial  Telegram  Co. 
v.  Smith,  57  Hun  (N.  Y.)  176;  Taylor  Iron, 
etc.,  Co.  v.  Higgins  (Supreme  Ct.),  20  N.  Y. 
Supp.  746,  137  N.  Y.  605.  See  also  Perkins 
v.  Perkins,  9  Heisk.  (Tenn.)  95;  Dearing  v. 
Fletcher,  37  Mo.  App.  122;  Patrick  -•.  Hazen, 
10  Vt.  183.  Compare  In  re  Scoggin,  5  Sawy. 
(U.  S.)  549;  Dunning  v.  Galloway,  47  Ind.  182. 

8.  Guliano  v.  Whitenack,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  55,  9  Misc.  Rep.  (N.  Y.)  562. 

9.  Lien  on  Papers — How  Enforced. — Bozon  v. 
Bolland,4  Myl.  &  C.354,  358;  Heslop  v.  Met- 
calfe, 3  Myl.  &  C.  183;  Colegrave  v.  Manley, 
T.  &  R.  400;  In  re  Wilson,  12  Fed.  Rep.  235 ; 
McDonald  v.  Railroad  Co.,  93  Tenn.  281 ; 
Jones  on  Liens,  (j  132. 

In  Brown  v.  Bigley,  3  Tenn.  Ch.  621,  the 
chancellor,  referring  to  the  lien  on  papers, 
etc.,  said:  "This  is  a  lien  which  he  cannot 
actively  enforce,  and  which  amounts  to  a 
mere  right  to  retain  the  papers  as  against  his 
client  until  he  is  fully  paid." 

"  The  law  is  that  an  attorney,  in  the  ab- 
sence of  any  contract  to  that  effect,  has  a  gen- 
eral or  retaining  lien  for  a  general  balance 
due  him  arising  out  of  his  professional  em- 
ployment, upon  all  papers  of  his  client  which 
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amount  to  which  the  attorney  is  entitled,  he  may  be  ordered  to  deliver  up  the 
papers,  etc.,  retained  by  him  under  the  claim  of  lien,  upon  the  client's  filing  a 
bond  to  cover  his  fees  and  costs.1 

7.  How  Affected  by  Settlement  between  the  Parties — a.  Before  Judgment. — 
A  client  may,  without  the  knowledge  and  against  the  consent  of  his  attorney, 
compromise  or  otherwise  settle  his  case  with  the  opposite  party  before  judg- 
ment or  decree,  and  exclude  the  attorney's  lien  on  the  money  or  property 
secured  by  the  compromise.2 

Compromise  Pending  Appeal — Reinstatement. — Where  a  case  is  settled  and  dismissed 
by  the  parties  pending  an  appeal  by  the  plaintiff  from  a  judgment  in  favor  of 
the  defendant,  the  plaintiff's  attorney  cannot  insist  on  the  reinstatement  of  the 
case  merely  on  the  ground  that  he  has  a  lien  on  the  amount  to  be  recovered 
for  his  fees;  his  lien  does  not  exist  in  such  a  case  so  as  to  give  him  a  vested 
interest  in  the  cause  of  action.3 

Where  There  Is  a  Fund  in  the  Hands  of  the  Court  which  has  been  impounded  and 
placed  there  through  the  services  of  the  plaintiff's  attorney,  the  lien  of  the 
attorney  thereon  attaches  immediately  upon  the  impounding  of  the  fund  or 
property,  and  cannot  be  defeated  by  a  subsequent  settlement  between  the 
parties  and  the  dismissal  of  the  suit.4 


came  into  his  possession  in  the  course  of  his 
professional  employment.  This  lien  is  one 
in  which  there  is  no  right  of  sale.  The  at- 
torney simply  can  detain  the  papers  from  his 
client,  and  the  lien  is  valuable  to  the  extent 
the  papers  are  necessary  and  indispensable  to 
the  client,  or,  as  stated  in  some  of  the  cases, 
to  the  extent  that  the  client  can  be  worried 
thereby.  It  is  a  lien  which  cannot  be  actively 
enforced,  and  amounts  simply  to  a  mere  right 
to  retain  the  papers  until  a  settlement  and 
payment  is  made."  McDonald  v.  Railroad 
Co.,  93  Tenn.  281. 

1 .  Dispute  as  to  Amount  of  Fee — Delivery  01 
Papers  upon  Security. — Greenfield  v.  New 
York,  28  Hun  (N.  Y.)  320;  Cunningham  v. 
Widing,  5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)4i3; 
McPherson  v.  Cox,  96  U.  S.  404.  See  also 
Matter  of  Attorney,  63  How.  Pr.  (N.  Y. 
Ct.  App.)  152,  87  N.  Y.  521;  In  re  Godden 
(1893),  1  Ch.  Div.  296;  In  re  Jewitt,  34 
Beav.  22. 

2.  Parties  may  Compromise  and  Exclude  Attor- 
ney's Lien — United  States. — Swanston  v. 
Morning  Star  Min.  Co.,  4  McCrary  (U.  S.) 
241  ;  Peterson  v.  Watson,  1  B.  &  H.  Adm. 
(U.  S.)  487;  Brooks  v.  Snell,  1  Sprague  (U. 
S.)  48;  Purcell  v.  Lincoln,  1  Sprague  (U.  S.) 
230;  Swanson  v.  Chicago,  etc.,  R.  Co.,  35 
Fed.  Rep.  638. 

District  of  Columbia. — Lamont  v.  Wash- 
ington, etc.,  R.  Co.,  2  Mackey  (D.  C.)  502,  47 
Am.  Rep.  268. 

Georgia. — Gray  v.  Lawson,  36  Ga.  629; 
Hawkins  v.  Loyless,  39  Ga.  5;  Green  v. 
Southern  Express  Co.,  39  Ga.  20;  Jones  v. 
Morgan,  39  Ga.  310,  99  Am.  Dec.  458;  Harris 
v.  Tison,  63  Ga.  629,  36  Am.  Rep.  126. 

Illinois. — Henchey  v.  Chicago,  41  111.  136. 

Indiana. — Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163. 

lotva. — Casar  v.  Sargent,  7  Iowa  317;  Ell- 
wood  v.  Wilson,  21  Iowa  523. 

Kentucky. — Wood  v.  Anders,  5  Bush  (Ky.) 
•601 ;  Rowe  v.  Fogle,  88  Ky.  105. 

Maine. — Potter  v.  Mayo,  3  Me.  34,  14  Am. 
3  C.  of  L. — 30 


R. 
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Dec.  211;  Hobson  v.  Watson,  34  Me.  20,  56 
Am.  Dec.  632. 

Massachusetts. — Getchell  v.  Clark,  5  Mass. 
309;  Simmons  v.  Almy,  103  Mass.  33. 

Michigan. — Parker  v.  Blighton,  32  Mich. 
266.    Compare  Millard  v.  Jordan,  76  Mich.  131. 

Mississippi . — Mosely  v.  Jamison,  71  Miss. 
456- 

Missouri . — Alexander       Grand  Ave. 
Co.,  54  Mo.  App.  66. 

Nebraska. — Aspinwall  v.  Sabin,  22  Neb. 
New  Hampshire. — Young  v.  Dearborn, 
N.  H.  327. 

New  Jersey. — Heister  v.  Den,  17  N. 
438- 

New  Tork. — Pearl  v.  Robitchek,  2 
(N.  Y.)  138;  Sullivan  v.  O'Keefe,  53 
Pr.  (N.  Y.  Supreme  Ct.)  426;  Publishers' 
Printing  Co.  v.  Gillin  Printing  Co.  (Supreme 
Ct.),  38  N.  Y.  Supp.  784;  Sweet  v.  Bartlett, 
4  Sandf.  (N.  Y.)  661. 

South  Carolina. — Miller  v.  Newell,  20  S. 
Car.  123,  47  Am.  Rep.  833. 

Tennessee. — Johnson  v\  Story,  1  Lea 
(Tenn.)  114;  Sharpe  v.  Allen,  11  Lea  (Tenn.) 
518;  Covington  -'.  Bass,  88  Tenn.  496.  Com- 
pare Pleasants  v.  Kortrecht,  5  Heisk.  (Tenn.) 
694. 

Vermont. — Foot  v.  Tewksbury,  2  Vt.  97; 
Hutchinson  v.  Howard,  15  Vt.  544;  Hooper 
v.  Welch,  43  Vt.  169,  5  Am.  Rep.  267. 

Wisconsin. — Kusterer  v.  Beaver  Dam,  56 
Wis.  471,  43  Am.  Rep.  725. 

See  supra,  this  title,  Compensation . 

3.  Compromise  Pending  an  Appeal. — Piatt  v. 
Jerome,  19  How.  (U.  S.)  384.  The  rule  is  other- 
wise where  the  judgment  appealed  from  was 
in  the  plaintiff's  favor.  Covington  v.  Bass,  88 
Tenn.  498;  Miller  v.  Newell,  20  S.  Car.  123,  47 
Am.  Rep.  836. 

4.  Where  a  Fund  is  Impounded. — Pleasants  v. 
Kortrecht,  5  Heisk.  (Tenn.)  694;  Hunt  v.  Mc- 
Clanahan,  1  Heisk.  (Tenn.)  503.  See  Sharpe 
v.  Allen,  11  Lea  (Tenn.)  522. 

In  the  first  of  these  cases,  the  court,  by  Nich- 
olson, C.  J.,  said  :  "  But  it  is  argued  that  thf 
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Proceeding  in  Rem. — The  same  is  true,  it  seems,  where  the  suit  is  in  the  nature 
of  a  proceeding  in  rem;  the  attorney's  lien  attaches  to  the  rem  from  the  com- 
mencement of  the  suit,  and  cannot  be  defeated  by  a  compromise  and  settlement 
between  the  parties.1 

Where,  by  Special  Contract,  Fee  Payable  out  of  Proceeds  of  Suit. — And  where,  in  an  action 
for  certain  property,  the  attorney's  fee  is  payable,  by  special  contract,  out  of 
the  proceeds  of  the  suit,  the  attorney  has  an  inchoate  lien  upon  the  property 
for  his  fee  as  soon  as  the  action  is  commenced ;  and  the  client  cannot  defeat 
such  lien  by  dismissing  the  action  before  trial,  over  the  attorney's  objection, 
without  first  paying  or  properly  securing  the  attorney's  fees.2 

b.  After  Judgment — General  Kuie  stated. — In  all  cases,  whether  actions  for 
liquidated  or  unliquidated  damages,  or  for  specific  property,  immediately  upon 
the  rendition  of  the  judgment  the  attorney's  lien  for  his  compensation  attaches 
thereto,  and  cannot  be  affected  by  a  subsequent  compromise  or  settlement  of 
the  case  by  the  parties  made  with  notice  of  the  lien.3  And  if  the  defendant 
satisfies  the  judgment  against  himself  without  reference  to  such  lien,  after 


solicitor's  lien  does  not  attach  until  the  thing 
or  matter  in  litigation  is  recovered  as  the  re- 
sult of  the  litigation.  We  cannot  appreciate 
the  force  of  this  argument.  We  think  that 
whenever  the  solicitor  has  succeeded,  by  his 
professional  services,  in  securing  a  fund  by 
attachment,  and  thereby  fixing  upon  it  the  lien 
of  his  client,  his  own  lien,  like  that  of  his  client, 
attaches,  both,  however,  subject  to  be  defeated 
by  the  loss  of  the  fund  on  final  hearing  or  trial. 
Prima  facie,  the  fund  attached  is  subject  to  be 
appropriated  to  the  satisfaction  of  the  attach- 
ing creditor's  lien,  and,  along  with  his  lien 
that  of  his  solicitor  goes  pari  passu.  We  hold 
that,  from  the  relation  thus  existing  between 
complainant  and  his  solicitors,  it  is  a  fraud 
upon  their  rights  for  him  to  make  any  arrange- 
ment or  compromise  with  the  opposite  party 
without  the  knowledge  or  consent  of  his  so- 
licitors, by  which  their  rights  are  defeated." 

1.  When  Suit  in  Nature  of  Proceeding  In  Rem. — 
Hunt  v.  McClanahan,  i  Heisk.  (Tenn.)  503. 

A  bill  filed  against  devisees  to  recover  a  dis- 
tributive share  of  an  estate  of  a  decedent,  upon 
the  ground  that  the  decedent  died  intestate  as 
to  the  part  of  the  estate  sued  for,  without  at- 
tachment or  other  impounding  process,  does 
not  place  the  property  sued  for  in  custodia 
legis,  and  counsel  for  the  complainant  acquires 
no  lien  on  it  until  declared  in  the  recovery, 
so  that  a  settlement  of  the  matter  and  a  dis- 
missal of  the  suit  without  the  consent  of  such 
counsel  is  binding  on  him.  Sharpe  v.  Allen, 
11  Lea  (Tenn.)  518. 

2.  Where  Notes  or  Property  are  Involved. — 
Twiggs  v.  Chambers,  56  Ga.  279;  Skaggs  v. 
Hill  (Ky.  1890),  14  S.  W.  Rep.  363;  Stockton 
Sav.,  etc.,  Soc.  v.  Donnelly,  6oCal.  481 ;  Laven- 
der v.  Atkins,  20  Neb.  206. 

3.  Settlement  or  Compromise — After  Judgment 
—  United  States. — Foster  v.  Danforth,  59  Fed. 
Rep.  750. 

Colorado. — Johnson  v.  McMillan,  13  Colo. 
423- 

Connecticut. — Andrews  v.  Morse,  12  Conn. 
444,  31  Am.  Dec.  752. 

Iowa. — Fisher  v.  Oskaloosa,  28  Iowa  381 ; 
Brainard  v.  Elwood,  53  Iowa  30 ;  Larned  v. 
Dubuque,  86  Iowa  166;  Winslow  v.  Central 
Iowa  R.  Co.,  71  Iowa  197. 


-Stephens  v.  Farrar,  4  Bush 
-Safford  v.  Carroll,  23  La.  Ann. 


Kentucky .- 
(Ky.)  i3: 

Lottisiana. 
382. 

Maine. — Cooly  v.  Patterson,  52  Me.  472; 
Bickford  v.  Ellis,  50  Me.  121 ;  Newbert  v, 
Cunningham,  50  Me.  231,  79  Am.  Dec.  612; 
McKenzie  v.  Wardwell,  61  Me.  136. 

Michigan. — Millard  -'.  Jordan,  76  Mich.  131. 
New  Jersey. — Barnes  v.  Taylor,  30  N.  J. 
Eq.  467  ;  Braden  v.  Ward,  42  N.  vj.  L.  521. 

New  Fork. — Bailey  v.  Murphy,  136  N.  Y. 
50,  affirming  (Supreme  Ct.)  4  N.  Y.  Supp. 
579;  Roberts  v.  Union  El.  R.  Co.,  84  Hun 
(N.  Y.)  437. 

South  Dakota. — Leighton  Serveson  (S. 
Dak.  1896),  66  N.  W.  Rep.  938. 

Tennessee. — Covington  v.  Bass,  88  Tenn. 
496. 

Vermont. — Hutchinson  v.  Pettes,  18  Vt. 
614 ;  Hooper  v.  Welch.  43  Vt.  169,  5  Am.  Rep. 

268. 

West  Virginia. — Renick  v.  Ludington,  16 
W.  Va.  378.  Compare  McCoy  v.  McCoy,  36 
W.  Va.  772. 

After  the  attorney  has  secured  a  judgment, 
and  pending  a  writ  of  error,  a  plaintiff  can- 
not insist  upon  his  withdrawal  from  the  case 
so  as  to  defeat  his  lien  for  fees.  Dodge  v. 
Schell,  20  Blatchf.  (U.  S.)  517. 

In  an  old  case  in  Massachusetts  a  rule 
opposed  to  that  of  the  text  was  upheld.  The 
parties  had  submitted  their  case  to  references 
under  a  rule  of  the  court;  the  referees  heard 
the  parties,  and  agreed  on  a  report  in  favor  of 
the  plaintiff  for  damages  and  costs.  After  this 
report  had  been  made  the  parties  settled  the 
action,  and  the  plaintiff  gave  the  defendant  a 
receipt  in  full  of  all  demands.  The  plaintiff's 
counsel  thereupon  moved  to  have  the  report 
accepted,  and  that  judgment  be  given  thereon 
to  secure  his  fees  and  costs.  The  court  re- 
fused the  motion,  declaring  that  "  before  judg- 
ment it  was  very  clear  that  plaintiff  might  set- 
tle the  action  and  discharge  the  defendant, 
without  or  against  the  consent  of  his  attorney, 
who  had  no  lien  on  the  cause  for  his  fees  ;  that 
after  judgment,  if  the  plaintiff  released  the 
judgment  to  the  defendant,  the  law  had  pro- 
vided no  remedy  for  him,  but  an  action  for 
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notice  of  it,  he  does  so  at  his  peril ; 1  he  does  not  escape,  even  where  he  pays 
the  amount  of  the  judgment  to  the  clerk  of  the  court,  from  whom  the  plaintiff 
subsequently  obtains  it  and  deprives  the  attorney  of  his  lien.2 

A  Release  of  All  Claims  given  by  the  plaintiff  cannot  operate,  in  such  cases,  to 
affect  the  attorney's  right  to  a  lien  on  the  judgment.3 

The  Judgment  must,  However,  Be  a  Final  Judgment. — If,  after  judgment  below,  an 
appeal  is  taken  on  which  the  judgment  is  reversed,  and  thereafter  the  parties 
settle  the  case  by  compromise,  the  attorney's  lien  does  not  attach  to  the 
amount  of  the  compromise  unless  the  defendant  can  be  clearly  shown  to  have 
had  notice  of  it.*    So  also  in  an  action  on  a  covenant,  where  the  defendant 


his  fees  against  his  client."  Getchell  -'.Clark, 
5  Mass.  309.  See  also  Baker  v.  Cook,  11 
Mass.  238. 

In  Frissell  v.  Haile,  18  Mo.  18,  after  a  judg- 
ment in  an  action  of  trover  had  been  affirmed 
in  the  Supreme  Court,  the  debtor  paid  a  large 
part  of  it  to  the  plaintiff.  The  plaintiff's  at- 
torneys immediately  gave  the  judgment  debtor 
notice,  stating  that  the  plaintiff  was  indebted 
to  them  for  their  fees  to  a  certain  amount, 
more  than  the  balance  due,  and  further  :  "You 
are  cautioned  to  take  notice  of  our  rights  in 
this  matter,  and  pay  to  us  the  balance  of  the 
judgment."  The  plaintiff  and  debtor  soon 
afterwards  compromised  their  case,  the  latter 
paying  a  certain  balance.  On  his  motion  to 
have  satisfaction  entered,  to  which  the  attor- 
neys were  parties,  they  offered  in  evidence 
their  agreement  with  the  plaintiff  by  which  he 
was  to  give  them  for  their  fees  all  the  damages 
recovered  in  the  suit.  The  court  held  that  the 
entry  of  satisfaction  must  be  made ;  that  the 
attorneys  had  no  lien  on  the  judgment,  having 
given  the  defendant  no  notice  of  the  agree- 
ment made  by  them  with  the  plaintiff,  and  no 
intent  on  the  part  of  the  debtor  to  defraud  the 
attorneys  appearing. 

Washington  Statute.  —  Under  Washington 
Code  of  Pro.,  §  101,  an  attorney  who  files  a 
lien  with  the  clerk  of  the  Superior  Court  upon 
a  judgment  therein  cannot  afterwards  have 
set  apart,  to  the  amount  of  the  lien,  a  satisfac- 
tion of  the  judgment  made  by  payment 
through  the  clerk  of  the  Supreme  Court  after 
affirmance  of  the  judgment  therein.  Wooding 
v.  Crain,  11  Wash.  207. 

1.  Defendant  Satisfying  Judgment  with  Notice 
of  Lien. — Covington  v.  Bass,  88  Tenn.  496; 
Stephens  v.  Farrar,  4  Bush  (Ky.)  13;  Gam- 
mon v.  Chandler,  30  Me.  152;  McKenzie  ->. 
Wardwell,  61  Me.  136;  Stratton  v.  Hussey,  62 
Me.  288;  Hobson  v.  Watson,  34  Me.  20,  56 
Am.  Dec.  632,  61  Me.  136. 

In  Welsh  v.  Hole,  Doug.  238,  the  plaintiff 
compromised  his  case  after  judgment  and  ex- 
ecution, and  released  the  defendant  from  the 
debt  and  costs.  Lord  Mansfield,  in  holding 
that  the  attorney  was  nevertheless  entitled  to 
a  lien,  said:  "  An  attorney  has  a  lien  on  the 
money  recovered  by  his  client,  for  his  bill  of 
costs;  if  the  money  come  to  his  hands  he  may 
retain  to  the  amount  of  his  bill.  He  may 
stop  it  in  transitu  if  he  can  lay  hold  of  it.  If 
he  apply  to  the  court,  they  will  prevent  its 
being  paid  over  till  his  demand  is  satisfied.  I 
am  inclined  to  go  still  further,  and  to  hold 
that  if  the  attorney  gave  notice  to  the  defend- 


ant not  to  pay  till  his  bill  should  be  discharged, 
a  payment  by  the  defendant  after  such  notice 
would  be  in  his  own  wrong,  and  like  paying 
a  debt  which  has  been  assigned,  after  notice." 
See  also  Ward  v.  Lee,  13  Wend.  (N.  Y.)  44, 
quoting  tliis  language  will/  approval. 

2.  Payment  to  Clerk  of  Court. — Under  the 
Iowa  statute  (Rev.  Stat.,  §  2708),  giving 
an  attorney  a  lien  "for  a  general  balance 
of  compensation  *  *  *  upon  money  due  to 
his  client  and  in  the  hands  of  the  adverse 
party  in  an  action  or  proceeding  in  which 
the  attorney  was  employed,  from  the  time 
of  giving  notice  of  the  lien  to  that  party," 
where  the  attorney,  in  a  cause  on  which  a 
municipal  corporation  has  been  defeated, 
notifies  the  officers  of  the  corporation  of  his 
lien  for  his  services,  the  corporation  cannot 
escape  liability  by  paying  the  amount  of  the 
judgment  into  the  hands  of  the  clerk  of  the 
court.    Fisher  v.  Oskaloosa,  28  Iowa  381. 

Prior  to  the  passage  of  the  statute  authoriz- 
ing clerks  to  receive  money  on  judgments  of 
record,  a  defendant  paid  a  judgment  to  a 
clerk  before  entry  of  it  on  the  order  book.  It 
was  held  that  a  Hen  taken  by  the  plaintiff's 
attorney  for  his  fees,  on  the  day  following  the 
entry  of  the  judgment,  was  in  time,  and  that 
the  clerk  was  merely  his  agent  in  receiving 
the  money.    Blair  v.  Lanning,  61  Ind.  499. 

The  provision  of  the  New  2~ork  Code  that, 
after  the  issuing  of  execution  against  property, 
any  person  indebted  to  the  judgment  debtor 
may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  shall  be  necessary  to 
satisfy  the  execution,  does  not  deprive  an  at- 
torney of  his  lien  for  costs  on  a  judgment  in 
favor  of  such  judgment  debtor.  East  River 
Bank  v.  Kidd,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  337,  note. 

3.  Bickford  v.  Ellis,  50  Me.  121. 

4.  Judgment  must  Be  Final. — Pulver  v.  Har- 
ris, 62  Barb.  (N.  Y.)  500,  affirmed  52  N.  Y. 
73;  Dunlap  v.  Burnham,  38  Me.  ii2;Mosely 
v.  Jamison,  71  Miss.  456.  See  also  Piatt  v. 
Jerome,  19  How.  (U.  S.)  384,  where  the  court 
refused  to  reinstate  a  cause  which  had  been 
settled  by  the  parties  while  an  appeal  was 
pending. 

Iowa. — In  Winslow  v.  Central  Iowa  R.  Co., 
71  Iowa  197,  an  attorney  commenced  an  action 
for  personal  injuries  for  his  client  under  an 
agreement  whereby  he  was  to  be  paid  one-third 
of  the  amount  recovered  as  his  fee.  The  plain- 
tiff recovered  judgment  for  six  thousand  dol- 
lars, and  immediately  afterwards  entered  in 
the  docket  a  claim  of  the  lien.  The  case  was 
'  Volume  III. 


Lien  of  Attorneys.  ATTORNEY  AND  CLIENT.    How  Affected  by  Settlement. 


makes  default  by  failure  to  appear,  but  before  the  judgment  is  entered  the 
parties  settle  the  suit,  the  attorney  for  the  plaintiff  cannot  claim  a  lien.1 

When  Judgment  Considered  in  Existence  for  Purposes  of  Lien. — The  judgment  does  not 
properly  exist  until  it  has  been  duly  rendered  and  entered,  but,  so  far  as  the 
question  of  the  attorney's  lien  in  this  connection  is  concerned,  it  exists  from 
the  time  it  is  ordered  to  be  entered.2 

c.  Attorney's  Remedies. — Where  there  has  been  a  settlement  of  the  case, 
the  purpose  or  result  of  which  was  to  destroy  the  attorney's  lien,  the  court  has, 
in  some  cases,  required  the  attorney  to  proceed  against  the  defendant  in  an 
independent  action  ;3  in  others  he  has  been  permitted  to  continue  the  original 
suit.4 

New  York  Rule. — In  New  York  there  is  a  statute  extending  the  attorney's  lien 
to  the  client's  cause  of  action,  which  lien  attaches  to  the  verdict,  report,  decision, 
or  judgment  in  his  client's  favor  and  the  proceeds  thereof,  in  whosesoever  hands 
they  may  come,  and  cannot  be  affected  by  any  settlement  by  the  parties  before 
or  after  judgment.5 


reversed  on  appeal,  and,  pending  a  second  trial 
of  the  case,  the  defendant  company  settled  with 
the  plaintiff  for  one  thousand  six  hundred  and 
fifty  dollars,  it  being  a  part  of  the  written  con- 
tract of  settlement  that  the  plaintiff  should  pay 
his  attorneys  one  hundred  and  fifty  dollars.  The 
attorneys  claimed  the  right  to  recover  of  the 
defendants,  the  client  not  being  solvent,  one- 
third  of  the  amount  paid  the  plaintiff.  It  was 
held  that  they  were  entitled  to  that  amount. 
The  defendant  insisted  that  when  the  judgment 
was  reversed  there  was  no  judgment  on  which 
the  attorneys  could  have  a  lien ;  that  the  notice 
then  became  invalid,  since  the  statutory  notice 
referred  only  to  a  "judgment  debtor."  But 
the  court  held  that  the  case  was  within  section 
215  of  the  Code,  giving  an  attorney  a  lien  "  on 
money  due  his  client,  in  the  hands  of  the  ad- 
verse party;"  that  the  notice  was  effective 
from  the  time  of  its  entry  until  the  case 
should  end. 

The  rule  is  recognized  in  Iowa  that  the  stat- 
ute confers  a  lien  on  a  cause  of  action,  whether 
arising  ex  contractu  or  ex  delicto.  Smith  v. 
Chicago,  etc.,  R.  Co.,  56  Iowa  720.  And  that  a 
lien  in  a  cause  of  action  may  exist  prior  to  the 
judgment.    Myers  v.  McHugh,  16  Iowa  335. 

1.  Hooper  v.  Welch,  43  Vt.  169,  5  Am.  Rep. 
267.  This  case  was  an  action  on  a  covenant  in 
a  warranty  deed  given  by  the  defendant  to  the 
plaintiff.  The  defendant  was  defaulted,  and 
the  action  continued  from  term  to  term  to 
the  June  term,  1870.  In  the  April  preceding 
the  defendant  purchased  the  land  in  question 
and  paid  plaintiff  the  amount  agreed  on,  which 
purchase  and  payment  the  parties  agreed 
should  be  a  full  settlementof  the  suit, each  party 
undertaking  to  pay  his  own  costs.  The  attor- 
neys for  the  plaintiff  claimed  a  judgment  in  the 
plaintiff's  favor,against  the  defendant, for  their 
benefit,  notwithstanding  the  settlement,  on  the 
ground  that  such  settlement  had  been  made  in 
disregard  or  in  fraud  of  their  lien  for  fees. 
The  court,  by  Wilson,  J.,  said :  "  We  think 
that  no  such  lien  existed  in  this  case  as  in  law 
would  bind  the  defendant  or  prevent  his  mak- 
ing a  bona  fide  settlement  of  the  litigated 
claim.  At  the  time  of  the  settlement  no  judg- 
ment had  been  perfected.  The  entry  of  the 
default  did  not  constitute  a  perfect  judgment. 


Such  entry  would  authorize  making  up  the 
judgment  at  such  time  as  the  court  should 
direct  and  for  such  sum  in  damages  as  might 
be  found  from  the  evidence  the  plaintiffs 
should  recover."  But  it  was  not  a  perfect 
judgment.  Compare  Young  v.  Dearborn,  27 
N.  H.  324,  where  it  was  held  that  the  order 
that  judgment  be  entered  in  the  verdict  would 
take  effect  from  the  date  of  the  order,  and 
would  be  deemed  the  judgment  so  far  as  to 
give  the  attorney  a  lien  for  his  fees  and  dis- 
bursements in  the  suit,  provided  the  lien  was 
in  other  respects  established. 

2.  When  Judgment  Begins  to  Exist. — An  order 
of  the  trial  court,  after  verdict,  that  judgment 
be  rendered  on  the  verdict,  will  be  deemed  to 
be  the  judgment  so  far  as  to  give  the  attorney 
a  lien  thereon  for  his  proper  fees  and  disburse- 
ments.   Young  v.  Dearborn,  27  N.  H.  324. 

In  a  case  reserved,  after  the  opinion  of  the 
court  was  pronounced  in  favor  of  the  plaintiff, 
he  immediately  assigned  his  interest  in  the 
judgment,  and  the  defendant,  during  the  term 
and  before  judgment  was  actually  entered, 
paid  the  whole  amount  to  the  assignee.  It  did 
not  appear  that  there  was  any  intent  to  de- 
fraud the  attorney,  and  the  court  held  that  his 
lien  was  defeated.  Potter  v.  Mayo,  3  Me.  34, 
14  Am.  Dec.  211. 

3.  Independent  Action. — Farry  v.  Davidson, 
44  Kan.  377.  See  also  Lamont  v.  Washing- 
ton, etc.,  R.  Co.,  2  Mackey  (D.  C),  502,  47 
Am.  Rep.  268;  Barnes  v.  Taylor,  30  N.  J.  Eq. 
467;  Patrick  v.  Leach,  3  McCrary  (U.  S.) 
555.  See  also  the  title  Liens,  in  the  Excyc. 
of  Pleading  and  Practice. 

4.  Original  Suit  Continued. — Howard  v.  Os- 
ceola, 22  Wis.  457;  Carpenter  v.  Myers,  90 
Mich.  209;  Weeks  v.  Judges,  73  Mich.  256. 
Compare  Piatt  v.  Jerome,  19  How.  (U.S.) 
384;  Kusterer  r>.  Beaver  Dam,  56  Wis.  471; 
Lamont  v.  Washington,  etc.,  R.  Co.,  2 
Mackey  (D.  C.)  502,  47  Am.  Rep.  268.  In  this 
last  case  it  was  held  that  the  court  will  not 
interfere  to  enforce  in  a  summary  way,  through 
the  original  suit,  the  collateral  agreement  of  a 
client  for  the  compensation  of  his  attorney, 
but  will  leave  the  attorney  to  his  common-law 
remedy. 

6.  New  York  Code. — New  York  Code  Civ. 
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Continuing  Action  in  Name  of  Client. — So,  where  the  attorney  can  show  that  the 
settlement  has  resulted  in  depriving  him  of  his  fees  or  costs,  he  is  entitled  to 
prosecute  the  action  to  trial  and  final  judgment  in  the  name  of  his  client  with 
a  view  to  the  protection  of  his  rights  therein.1 


Pro.,  §  66.  See  Poole  v.  Belcha,  131  N.  Y. 
200;  Lee  v.  Vacuum  Oil  Co.,  126  X.  Y.  579; 
Harris  v.  Cuff  (Supreme  Ct.),  1  N.  Y.  Supp. 
349;  McCabe  v.  Fogg,  60  How.  Pr.  (N.  Y. 
Super.  Ct.)  488;  Commercial  Telegram  Co. 
v.  Smith,  57  Hun  (N.  Y.)  176.  See  also  Lee 
v.  Van  Voorhis,  78  Hun  (X.  Y.)  575  ;  Davis  v. 
Bowe,  54  N.  Y.  Super.  Ct.  520. 

Where  an  action  is  settled  without  payment 
of  the  attorney's  compensation,  there  being  at 
the  time  no  verdict,  report,  decision,  or  judg- 
ment to  which  the  lien  may  attach,  the  attor- 
ney cannot  maintain  an  action  against  the 
parties  to  the  original  action  on  the  ground 
that  by  the  settlement  his  lien  on  the  cause  of 
action  has  been  destroyed  ;  his  remedy  is,  with 
leave  of  court,  to  prosecute  the  original  action 
to  establish  his  lien,  which  he  may  do,  under 
the  section  of  the  code  above  mentioned,  with- 
out showing  that  the  settlement  was  fraudulent 
as  to  him.  "  Tullis  v.  Bushnell,  12  Daly  (N.Y.) 
217;  Cornell  -•.  Donovan,  14  Daly  (N.Y.)  292; 
McCabe  v.  Fogg,  60  How.  Pr.  (N.  Y.  Super. 
Ct.)  488;  Wilber  v.  Baker,  24  Hun  (N. 
Y.)  24. 

Setting  Aside  Satisfaction. — When  the  judg- 
ment debtor  pays  the  judgment  to  the  judg- 
ment creditor, who  is  insolvent, and  satisfaction 
is  entered  after  notice  of  the  lien  of  the  attor- 
ney for  his  services,  the  attorney  may  have  the 
satisfaction  vacated.  Mitchell  v.  Piqua  Club 
Assoc.,  15  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
366;  Commercial  Telegram  Co.  v.  Smith,  57 
Hun  (N.  Y.)  176. 

Prior  to  the  Statute. — Prior  to  the  passage  of 
the  statute,  the  rule  as  to  costs  was  that  a 
settlement  of  them,  by  the  party  in  whose 
favor  they  were  awarded,  with  the  other 
party,  was  valid,  if  made  without  any  notice 
from  the  former's  attorney  or  solicitor  of  any 
claim  or  lien,  and  without  any  collusion  to 
deprive  the  attorney  or  solicitor  of  his  costs. 
People  v.  Hardenbergh,  8  Johns.  (N.  Y.)  335  ; 
Pinder  v.  Morris,  3  Cai.  (N.  Y.)  165,  Col.  & 
C.  Cas.  489;  Ackermani>.  Ackerman,  14  Abb. 
Pr.  (N.  Y.  C.  PI.)  229;  Talcott  v.  Bronson,  4 
Paige  (N.  Y.)  501.  But  where  there  had  been 
a  collusive  settlement  of  a  suit  between  the 
parties,  for  the  purpose  of  defrauding  the 
solicitor  of  his  costs,  or  a  settlement  after 
notice  by  the  solicitor,  he  might  proceed  with 
the  cau«e  in  the  name  of  his  client,  notwith- 
standing the  settlement.  Talcott  v.  Bronson, 
4  Paige  (N.  Y.)  501 ;  Fox  v.  Fox,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  409;  Wood  v.  North- 
west Presbyterian  Church,  7  Abb.  Pr.  (N. 
Y.  C.  PI.)  210,  note;  Shackelton  v.  Hart,  12 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  325,  note,  20 
How.  Pr.  (N.  Y.)  39. 

The  attorney  of  a  defendant  in  error  has  no 
such  lien  on  the  costs  in  a  suit  upon  a  writ  of 
error  as  to  prevent  his  client  from  settling 
such  suit  before  judgment,  though  his  client 
is  insolvent.  Brown  v.  Comstock,  10  Barb. 
(N.  Y.)  67. 


Where  Attorney  Not  Prejudiced  by  Settlement. 

— This  statute  does  not  prevent  the  parties  to 
an  action  or  suit  from  settling  their  claims 
and  releasing  judgments,  but  merely  gives  the 
attorney  affected  a  right  to  have  the  settle- 
ment set  aside  in  case  it  operates  to  deprive 
him  of  his  fees  and  costs.  Poole  v.  Belcha, 
131  N.Y.  200 ;  Wade  v.  Orton,  12  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  444.  For  this  reason  the 
plaintiff's  attorneys  have  no  right  to  oppose 
a  settlement  between  the  parties  where  abun- 
dant provision  is  made  for  their  claims.  Lee 
v.  Vacuum  Oil  Co.,  126  N.  Y.  579.  See  also 
Quinlan  v.  Birge,  43  Hun  (N.  Y.)  483;  Hart 
v.  New  York,  69  Hun  (N.  Y.)  237  ;  Pitcher  v. 
Robertson  (Supreme  Ct.),  21  N.  Y.  Supp.  66. 

Suit  for  Personal  Injuries — Before  Judgment. — 
A  right  of  action  for  unliquidated  damages  for 
personal  injuries  or  for  other  cause,  being  in 
its  nature  incapable  of  being  assigned,  the 
plaintiff's  attorney  cannot,  in  such  cases, 
have  any  lien  before  judgment;  the  statute 
has  no  application  to  such  a  case ;  and 
the  parties  may  compromise  and  settle  the 
case  at  any  time  before  judgment  with- 
out the  consent  of  the  attorneys.  Oliwell 
-•.  Yerdenhalven,  17  Civ.  Pro.  Rep.  (N. 
Y.  City  Ct.)  362,7  N.Y.  Supp.  99;  Pul- 
ver  v.  Harris,  62  B;irb.  (N.  Y.)  500,  affirmed 
52  N.  Y.  73;  Wade  v.  Orton,  12  Abb.'Pr.  N. 
S.  (N.  Y.  C.  PI.)  444;  Coughlin  v.  New  York 
Cent,  etc.,  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep. 
75,  reversing  S  Hun  (N.  Y.)  136;  Quincey 
v.  Francis,  5  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  286;  Wright  v.  Wright,  70  N.Y.  98; 
Keane  v.  Keane,  S6  Hun  (N.  Y.)  159;  St. 
John  v.  Diefendorf,  12  Wend.  (N.  Y.)  261. 
See  also  McDowell  v.  Second  Ave.  R.  Co.,  4 
Bosw.  (N.  Y.)  670;  Walsh  v.  Flatbush,  etc., 
R.  Co.,  ri  Hun  (N.  Y.)  190. 

After  Judgment,  However,  the  Client's  Right 
Becomes  Assignable,  and  the  agreement  between 
him  and  his  attorney,  whereby  the  latter  was 
to  have  a  fixed  proportion  of  the  amount  ob- 
tained by  the  suit  for  his  compensation,  oper- 
ates as  an  assignment  of  the  judgment  to  the 
extent  of  the  agreed  proportion  and  a  satis- 
faction of  the  judgment  by  the  defendant 
without  regard  to  the  attorney's  rights  may 
be  set  aside  on  motion  and  the  judgment  re- 
instated to  the  extent  of  the  attorney's  interest 
therein.  Whittaker  v.  New  York,  etc.,  R. 
Co.,  18  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  11. 
See  also  Wade  v.  Orton,  12  Abb.  Pr.  N.  S. 
(N.  Y.  C.  PI.)  444. 

1.  Continuance  of  Suit  in  Name  of  Client. — Al- 
bert Palmer  Co.  v.  Van  Orden,  64  How.  Pr. 
(N.  Y.  Super.  Ct.)  79;  Pickard  v.  Yencer,  21 
Hun  (N.  Y.)  403;  Wilber  ?>.  Baker,  24  Hun 
(N.  Y.)  24;  Bailey  v.  Murphy,  136  N.  Y.  50, 
affirming  (Supreme  Ct.)  4  N.  Y.  Supp.  579; 
Hart  v.  New  York,  69  Hun  (N.  Y.)  237.  See 
also  Eberhardt  v.  Schuster,  10  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  374;  Randall  v.  Van 
Wagenen,  115  N.  Y.  527,  12  Am.  St.  Rep.  828. 
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Leave  of  Court. — Rut  In  order  that  he  may  do  this  an  order  of  court  to  that 
effect  is  necessary.1 

Defendant's  Attorney. — This  provision  also  gives  the  defendant's  attorney  a  lien 
on  any  counterclaim  that  he  may  be  able  to  establish  in  the  case.2 

Georgia  Rule. — In  Georgia  there  is  a  somewhat  similar  statute,  and  there  it  is 
held  that  a  settlement  without  the  knowledge  or  consent  of  the  plaintiff's 
attorney,  whose  fees  were  to  be  a  certain  proportion  of  the  recovery,  cannot 
defeat  the  right  of  the  attorney  to  prosecute  the  suit  .to  a  termination  in  order 
to  fix  and  recover  his  fees.3 

8.  Notice  of  Lien— a.  As  between  Attorney  and  Judgment  Debtor 
— (i)  Necessity  of  Notice. — To  protect  the  lien  of  an  attorney  for  his  fees  and 
expenses  against  the  settlement  of  a  judgment  with  his  client,  he  must  give 
notice  of  the  lien  to  the  judgment  debtor.4 


Imprisonment  of  Defendant — Release  of  Cause 
Of  Action  by  Plaintiff.  —  Under  the  statute  a 
defendant  who  has  been  arrested  in  a  civil 
action  will  not  be  discharged  until  the  pay- 
ment of  the  fees  of  the  plaintiff's  attorney,  al- 
though the  plaintiff  may  have  released  his 
cause  of  action  against  the  defendant  and  con- 
sented to  his  release  from  arrest.  Crouch  v. 
Hoyt  (Super.  Ct.),  30  N.  Y.  Supp.  406,  24 
Civ.  Pro.  Rep.  (N.  Y.)  60. 

Settlement  before  Defendant's  Appearance. — 
In  Gallison  v.  Rawak  (City  Ct.),  3  N.  Y. 
Supp.  802,  the  defendant,  two  or  three  days 
after  the  summons  was  issued,  paid  the  plain- 
tiff the  amount  of  his  demand,  without  the 
knowledge  or  consent  of  thelatter's  attorney, 
and  made  no  answer  to  the  summons.  It  was 
held  that  the  plaintiff's  attorney  was  entitled  to 
have  judgment  against  the  defendant  for  the 
entire  amount  claimed,  and  to  enforce  it  to  the 
extent  of  the  costs  accruing  before  the  settle- 
ment. The  same  rule  is  upheld  in  Keeler  v. 
Keeler,  51  Hun  (N.  Y.)  505. 

The  Rule  Is  Otherwise  as  to  Defendant's  At- 
torney.— Thus,  the  parties  to  a  suit  having  set- 
tled before  the  defendant's  attorney  entered 
an  appearance,  it  was  held  that  the  attorney 
had  no  lien  for  costs,  though  he  afterwards 
appeared  and  answered,  and  that  the  plaintiff 
should  be  allowed  to  discontinue  without 
costs.  Howard  v.  Riker,  11  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  113.  See  also  Levis  v. 
Burke,  51  Hun  (N.  Y.)  71. 

1.  Leave  of  Court  to  Prosecute. — Goddard  v. 
Trenbath,  24  Hun  (N.  Y.)  182,  affirmed  in  85 
N.  Y.  647;  Washburn  v.  Mott,  19  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  439;  Quinlan 
v.  Birge,  43  Hun  (N.  Y.)  483;  Dimick  v. 
Cooley,  3  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
141;  Whittaker  v.  New  York,  etc.,  R.  Co., 
54  N.  Y.  Super.  Ct.  8.  Compare  Forstman 
■v.  Schulting,  35  Hun  (N.  Y.)  504;  Pickard  v. 
Yancer,  10  N.  Y.  Wkly.  Dig.  271 ;  Wilber  v. 
Baker,  24  Hun  (N.  Y.)  24. 

2.  Lien  of  Defendant's  Attorney. — Where  the 
defendant's  claim  is  not,  strictly  speaking,  a 
counterclaim,  but  goes  only  to  the  reduction 
of  damages,  it  is  not  such  a  claim  as  gives  his 
attorney  a  lien  by  virtue  of  which  he  can  pre- 
vent the  parties  to  the  suit  from  settling  it 
without  his  rights  being  protected.  Pierson 
■v.  Safford,  30  Hun  (N.  Y.)  521.  See  also 
Longyear  v.  Carter,  88  Hun  (N.  Y.)  513,  2 
N.  Y.  Ann.  Cas.  192. 
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The  statute  gives  a  lien  only  on  a  cause  of 
action  in  favor  of  a  defendant,  on  which  he 
might  recover  an  affirmative  judgment;  and, 
where  no  answer  is  filed,  a  settlement  of  the 
parties  cannot  be  set  aside,  and  the  action 
continued  to  judgment  for  the  purpose  of 
protecting  the  rights  of  the  defendant's  attor- 
ney.   Levis  v.  Burke,  51  Hun  (N.  Y.)  71. 

Actions  and  counterclaims  being  unknown 
to  surrogates'  courts,  the  provision  of  the 
statute  relating  to  attorneys'  liens  has  no 
application  to  proceedings  in  these  courts. 
Smith  v.  Central  Trust  Co.,  4  Dem.  (N.  Y.)  75. 

3.  Georgia  Statute. — Coleman  v.  Ryan,  58 
Ga.  132;  Twiggs  v.  Chambers,  56  Ga.  279; 
Gray  v.  Lawson,  36  Ga.  629 ;  Jones  v.  Morgan, 
39  Ga.  310.  See  also  Haynes  v.  Perry,  76  Ga. 
33  ;  Little  v.  Sexton,  89  Ga.  411. 

4.  Necessity  for  Notice. — State  Bank  v.  David- 
son (Colo.  App.  1895),  42  Pac.  Rep.  687;  Bos- 
ton, etc.,  Co.  v.  Pless,  9  Colo.  112;  Andrews 
v.  Morse,  12  Conn.  444;  Casar  v.  Sargent,  7 
Iowa  317;  Barnes  v.  Taylor,  30  N.  J.  Eq.  467; 
Braden  v.  Ward,  42  N.  J.  L.  518;  Grant  v. 
Hazeltine,  2  N.  H.  541 ;  Hooper  v.  Welch,  43 
Vt.  169;  Manning  -'.  Leighton,  65  Vt.  84; 
Courtney  v.  McGavock,  23  Wis.  619;  Voell  v.' 
Kelly,  64  Wis.  504. 

Maine. — Under  statute  in  Maine  it  has  been 
held  that  it  is  not  requisite  that  an  attorney,  in 
order  to  perfect  his  lien  upon  a  judgment, 
should  give  notice  to  the  judgment  debtor  of 
his  intent  to  retain  it.  Hobson  v.  Watson,  34 
Me.  20;  Newbert  v.  Cunningham,  50  Me.  231 ; 
McKenzie  v.  Wardwell,  61  Me.  136;  Stratton 
v.  Hussey,  62  Me.  286. 

New  York. — The  doctrine  as  laid  down  in 
the  text  was  at  one  time  supported  by  the  de- 
cisions in  New  York.  Crotty  v.  MacKenzie, 
52  How.  Pr.  (N.  Y.  Super.  Ct.)  54;  Ackerman 
v.  Ackerman,  14  Abb.  Pr.  (N.  Y.  C.  PI.)  229; 
Bishop  v.  Garcia,  14  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  72;  Marshall  v.  Meech,  51  X.  Y. 
140;  Lesher  v.  Roessner,  3  Hun  (N.  Y.)  317; 
Pulver  v.  Harris,  52  N.  Y.  73  ;  Owen  v.  Mason, 
18  How.  Pr.  (N.  Y.  Supreme  Ct.)  156;  Pinder 
v.  Morris,  3  Cai.  (N.  Y.)  165  ;  Martin  v.  Hawks, 
15  Johns.  (N.  Y.)  405. 

Under  the  present  code  of  civil  procedure 
in  this  state,  notice  of  an  attorney's  lien  need 
not  be  given  to  protect  the  lien  against  the 
settlement  of  the  parties.  Coster  v.  Green- 
point,  etc.,  Co.,  5  Civ.  Pro.  Rep.  (Brooklyn 
City  Ct.)    146,  affirmed   in  98  N.  Y.  660; 
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Where  Settlement  between  the  Parties  Is  Collusive. — But  it  is  not  necessary  to  show 
notice  where  it  appears  that  the  settlement  between  the  parties  was  a  collusive 
one,  made  with  a  deliberate  design  of  defeating  the  attorney's  claim.1 

Where  Judgment  is  Given  for  Costs  Only. —  Moreover,  it  has  been  held  that  if  the 
judgment  be  for  costs  only,  the  record  is  itself  notice  to  the  judgment  debtor 
of  the  attorney's  lien  thereon.2  But  this  rule  is  not  supported  in  some 
jurisdictions.3 

(2)  Character  of  Notice  Required — Actual  Notice  Unnecessary. — Actual  notice  of 
the  claim  of  the  lien  by  the  attorney  is  not  necessary  in  all  cases  for  the 
protection  of  his  rights.  If  the  party  to  be  charged  acts  in  the  face  of  circum- 
stances which  are  sufficient  to  put  him  on  inquiry,  he  acts  contrary  to  good 
faith  and  at  his  peril.4 

Notice  of  Existence  of  Contract  between  Attorney  and  Client  Insufficient. — But  notice  of  the 
existence  of  a  contract  between  the  client  and  his  attorney,  where  there  is  no 
claim  for  a  lien,  would  not  be  notice  to  the  adverse  party  that  he  intended 
to  assert  his  claim  against  him,  as  it  might  be  presumed  that  such  attorney 
intended  to  rely  on  the  responsibility  of  his  client.5 

Notice  in  Writing — Statement  of  Amount  Claimed. — Under  statute  in  some  states  it 
has  been  held  that  notice  of  the  lien  must  be  in  writing.6  Also  it  is  required 
by  statute  in  Minnesota  that  the  notice  specify  the  amount  claimed  under  the 
lien.7 

Filing  Lien. — By  statute  in  some  states,  moreover,  provision  is  made  for  giving 
notice  of  the  lien  on  a  judgment  by  placing  the  lien  on  record,  as  by  filing  it 


Dimiek  v.  Cooley,  3  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  141;  Kehoe  v.  Miller,  10  Abb. 
N.  Cas.  (N.  Y.  Marine  Ct.)  393;  Tullis  v. 
Bushnell,  65  How.  Pr.  (N.  Y.  C.  PI.)  465; 
Albert  Palmer  Co.  v.  Van  Orden,  64  How. 
Pr.  (N.  Y.  Super.  Ct.)  79;  Quinlan  v.  Birge, 
43  Hun  (N.  Y.)  483. 

But  it  has  been  held  that  notice  of  the  lien 
is  necessary  where  no  lien  is  expressly  given 
by  statute.  Lablache  v.  Kirkpatrick,  8  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  256. 

Also  it  has  been  held  that  the  lien  is  pre- 
sumptively measured  by  the  amount  of  the 
taxable  costs,  and  if  the  attorney  claims  a  lien 
for  a  greater  amount  he  must  protect  it  by 
notice.  Oliwell  v.  Verdenhalven,  17  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  362;  Keane  v. 
Keane,  86  Hun  (N.  Y.)  159.  See  also  Minto 
v.  Baur,  17  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  314. 

1.  Collusive  Settlement  between  Parties.— 
Bailey  v.  Murphy,  136  N.  Y.  50;  Heartt  v. 
Chipman,  2  Aik.  (Vt.)  162.  See  also  Minto 
v.  Baur,  17  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  314,  8  N.  Y.  Supp.  933. 

2.  Judgment  Given  for  Costs  Only — New  York. 
— McGregor  v.  Comstock,  28  N.  Y.  237  ;  Mar- 
shall v.  Meech,  51  N.  Y.  140;  Wilkins  v.  Bat- 
terman,  4  Barb.  (N.  Y.)  48;  Haight  v.  Hol- 
comb,  16  How.  Pr.  (N.  Y.  Supreme  Ct.)  173; 
Naylor  v.  Lane,  66  How.  Pr.  (N.  Y.  Super. 
Ct.)  400. 

3.  Thus,  under  the  statute  of  Minnesota,  it 
has  been  held  that  an  attorney  has  no  lien  on 
a  judgment  for  costs  without  notice  to  the 
judgment  debtor.    Dodd  v.  Brott,  1  Minn.  270. 

Also  in  Rhode  Island  it  has  been  held  that 
the  attorney's  lien  upon  a  judgment  recovered 
for  costs  only  does  not  authorize  a  suit  on  the 
judgment  without  the  client's  consent  and 
direction.    Horton  v.  Champlin,  12  R.  1.550. 


4.  Actual  Notice  Unnecessary. — Hobsoil  v. 
Watson,  34  Me.  20;  Wilkins  v.  Batterman,  4 
Barb.  (N.  Y.)  47;  Young  v.  Dearborn,  27 
N.  H.  324.  See  also  Hooper  v.  Welch,  43 
Vt.  170. 

Georgia — Appearance  of  Attorney  in  a  Cause  as 
Notice. — In  Gray  v.  Lawson,  366a.  629,  it  was 
held  that  the  mere  fact  that  an  attorney  ap- 
pears in  the  cause  is  not  sufficient  notice 
of  his  lien.  But  since  the  Act  of  1873 
(Code  Ga.,  §  1989),  the  only  notice  necessary 
to  the  defendant  is  the  knowledge  that  the 
suit  is  pending ;  and  where  the  defendant,  hav- 
ing no  other  notice  of  any  lien  claimed,  com- 
promises a  case  with  the  plaintiff,  he  becomes 
liable  for  the  amount  of  the  attorney's 
fees,  provided  the  plaintiff's  cause  of  action 
was  a  good  one.  Little  v.  Sexton,  S9  Ga. 
411,  distinguishing  Haynes  v.  Perry,  76 
Ga.  33. 

Single  Notice  Sufficient. — In  Smith  v.  Chicago, 
etc.,  R.  Co.,  56  Iowa  720,  it  was  held  that  a  single 
notice  that  a  lien  is  claimed  is  sufficient  to 
recover  for  services  rendered  in  the  action 
by  the  claimant,  whether  before  or  after  the 
service  of  the  notice. 

5.  Elliott  v.  Atkins,  26  Neb.  403. 

6.  Notice  in  Writing. — Hroch  v.  Aultman,  3  S. 
Dak.  477;  Kansas,  etc.,  R.  Co.  v.  Thacher, 
17  Kan.  92. 

7.  Statement  in  Notice  of  Amount  Claimed. — 

In  Forbush  v.  Leonard,  8  Minn.  303,  it  was 
held  that  where  the  amount  of  compensation 
was  specially  agreed  upon  between  the  attor- 
ney and  his  client  it  must  be  stated  in  the 
notice. 

But  in  Crowley  v.  LeDuc,  21  Minn.  412,  it 
was  held  that  the  notice  of  a  lien  for  compen- 
sation, not  specially  agreed  upon  but  implied, 
is  not  defective  in  omitting  to  state  the  amount 
thereof. 
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with  the  clerk  of  the  court  in  which  the  judgment  was  entered.1 

(3)  By  Whom  Notice  should  be  Given. — It  is  usual  for  notice  of  an  attorney's 
lien  to  be  given  personally  by  the  attorney  claiming  the  lien,  or  by  some  one  at 
his  request.2  But  this  has  been  held  not  to  be  essential,  it  being  sufficient  to 
establish  notice  by  other  evidence  of  such  a  character  as  would  and  ought  to 
obtain  credit  under  ordinary  circumstances.  Thus  it  has  been  held  that  proof 
that  notice  was  gratuitously  given  by  a  third  party  was  sufficient  to  bind  the 
judgment  debtor.3 

(4)  To  Whom  Notice  should  be  Given. — Notice  of  a  lien  should  be  given  to 
the  adverse  party  personally,  or  to  some  authorized  agent.4 

b.  As  between  Attorney  and  Assignees  of  Judgment. — But  to  make 
the  lien  of  an  attorney  for  his  fees  on  a  judgment  in  favor  of  his  client  perfect 
against  an  assignee  of  his  client  no  notice  of  the  existence  of  such  lien  need  be 
given  to  the  assignee.5 


1.  Filing  Lien. — Wooding-'.  Crain,  11  Wash. 

207. 

By  section  470  Comp.  Laws  S.  Dak.,  an  at- 
torney is  given  a  lien  for  his  services  in  an 
action  by  giving  a  notice  in  writing  to  the 
adverse  party  of  his  claim  for  a  lien,  and  after 
judgment  by  entering  the  same  in  the  judg- 
ment docket  opposite  the  entry  of  judgment. 
Under  this  section  it  has  been  held  that,  after 
the  recovery  of  judgment,  it  is  optional  with 
the  attorney  whether,  in  order  to  establish 
his  lien,  he  will  give  written  notice  of  such 
claim  for  a  lien  to  the  judgment  debtor,  or 
enter  the  same  in  the  judgment  docket. 
Hroch  v.  Aultman,  3  S.  Dak.  477.  For  similar 
decision  in  North  Dakota,  see  Clark  v.  Sulli- 
van, 3  N.  Dak.  280. 

In  the  Absence  of  a  Statute,  providing  for  the 
filing  of  a  notice  of  the  lien  by  the  attorney 
with  the  clerk  of  the  court,  it  has  been  held 
that  such  filing  is  not  notice  to  the  judgment 
debtor  of  an  intention  to  claim  the  lien  so  as 
to  hold  him  responsible  for  a  settlement  with 
an  assignee  of  the  judgment.  State  Bank  v. 
Davidson  (Colo.  App.  1895),  42  Pac-  Rep.  687. 

2.  Service  of  Notice  by  Attorney  Personally. 
— See  cases  throughout  article  generally. 

3.  Service  of  Notice  by  Stranger. — Lake  v. 
Ingham,  3  Vt.  158. 

Where  a  defendant  paid  the  costs  of  a  suit 
to  the  plaintiff,  although  informed  by  a  coun- 
selor of  the  court  before  whom  the  case  was 
conducted  that  the  plaintiff  was  not  authorized 
to  receive  the  same, the  attorneys  for  the  plain- 
tiff were  held  to  be  entitled  to  collect  such 
costs,  notwithstanding  the  payment.  Ten 
Broeck  v.  DeWitt,  10  Wend.  (N.  Y.)  618.  In 
this  case  the  court  held  that  the  information 
received  by  the  defendant  was  equivalent  to  a 
notice  from  the  attorneys  not  to  pay  the  costs 
to  the  plaintiff. 

4.  Smith  v .  Chicago,  etc.,  R.  Co.,  56  Iowa 
720;  Kansas,  etc.,  R.  Co.  v.  Thacher,  17  Kan. 
92;  Wright  v.  Wright,  70  N.  Y.  98. 

Notice  to  Attorney. — Notice  to  an  attorney  of 
record  or  an  attorney  in  fact  may  be  sufficient. 
See  also  Jones  on  Liens,  §  211 ;  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  56  Iowa  720;  Kansas,  etc., 
R.  Co.  v.  Thacher,  17  Kan.  102. 

Members  of  Firm. — But  where  one  member 
of  a  law  firm  in  a  particular  case  was  individu- 
ally the  attorney  of  the  party,  the  other 
members  not  being  concerned,  it  has  been 
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held  that  notice  of  an  attorney's  lien  served 
upon  one  of  the  other  members  of  the  firm  is 
not  sufficient  notice  to  the  attorney  actually 
employed  in  the  matter.  St.  Louis,  etc.,  R. 
Co.  v.  Bennett,  35  Kan.  395. 

Notice  to  Officer  of  Corporation. — It  has  been 
held  that  where  the  adverse  party  was  a  rail- 
road corporation,  service  of  such  a  notice  on 
a  person  in  charge  of  the  depot  in  the  county 
where  the  action  was  pending  was  not  suffi- 
cient, and  did  not  bind  the  corporation.  Kan- 
sas, etc.,  R.  Co.  v.  Thacher,  17  Kan.  92. 

But  it  has  been  held  that  service  of  notice 
of  an  attorney's  lien  upon  the  agent  of  the  cor- 
poration upon  whom  the  original  notice  in  the 
same  action  was  served,  and  at  the  same  time, 
was  sufficient  service  to  bind  the  corporation. 
Smith  v.  Chicago,  etc.,  R.  Co.,  56  Iowa 
720. 

5.  Sexton  Pike,  13  Ark.  193;  Heartt  v. 
Chipman,  2  Aik.  ( Vt.)  162  ;  Renick  v.  Luding- 

ton,  16  W.  Va.  398. 

Thus  in  Marvin  v.  Marvin,  22  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  274,  it  was  held  that  an  at- 
torney who  recovers  a  judgment  for  his  client 
is  entitled  to  compensation  for  his  services  out 
of  the  judgment  in  the  hands  of  an  assignee 
thereof  without  notice  of  the  lien.  The  as- 
signee is  put  on  inquiry  as  to  the  lien  by  the 
judgment  entry,  docketing,  and  execution, 
where  all  these  contained  the  name  of  the  at- 
torney. 

Reason  of  the  Rule. — In  Heartt  v.  Chipman, 
2  Aik.  (Vt.)  162,  the  court  said:  "If  it  is 
necessary  for  the  security  of  the  attorney  as 
against  the  debtor  to  give  notice  to  him  of 
his  lien,  this  may  be  done  with  convenience, 
as  the  attorney  must  know  who  the  debtor  is. 
But  it  is  apparent,  in  case  the  debt  is  assigned, 
he  may  not,  and  most  likely  cannot,  know  who 
the  assignee  is.  It  is  more  reasonable  to  re- 
quire the  assignee  who  takes  the  demand  sub- 
ject to  the  same  equity  and  in  no  better  condi- 
tion than  it  was  in  the  assignor's  hands,  and  who 
knows  or  is  presumed  to  know  the  law  as  to 
the  attorney's  lien,  to  make  the  necessary  in- 
quiry before  he  takes  the  assignment  of  a 
judgment ;  and  notice  to  him  from  the  attor- 
ney, which  must  frequently  be  impracticable, 
is  not  necessary." 

Indiana. — But  under  section  5276,  Rev  Stat, 
of  Indiana  (1881)  it  has  been  held  that  an  at- 
torney does  not  acquire  a  lien  upon  a  judgment 
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c.  AS  BETWEEN  ATTORNEY  AND  CREDITORS  OF  CLIENT. — It  has  been 
held  that  an  attorney's  lien  on  a  judgment  will  prevail  over  an  attachment  by 
trustee  process  without  notice  to  the  attaching  creditor,  it  being  presumed 
that  the  attaching  creditor  has  knowledge  of  such  lien.1  On  the  other  hand, 
it  has  been  decided  that  the  pendency  of  a  suit  is  itself  notice  to  a  creditor  of 
the  existence  of  the  attorney's  lien  pending  the  suit,  but  that,  to  preserve  the 
lien  thereafter,  the  notice  must  be  extended  by  stating  the  existence  of  the 
lien  in  the  judgment  or  decree.2 

XV.  Law  Partnerships  —  Joint  Contract. — If  attorneys  who  are  copartners 
accept  a  retainer  the  contract  is  joint,  and  continues  to  the  termination  of  the 
suit,  and  neither  can  be  released  from  the  obligations  or  responsibilities 
assumed,  either  by  a  dissolution  of  the  firm,  or  by  any  other  act  or  agreement 
among  themselves.3 

Retainer  of  One,  Retainer  of  All. — The  retainer  of  one  member  of  a  firm  is  a 
retainer  of  all,  and,  unless  otherwise  stipulated,  the  cause  may  be  argued  and 
conducted  by  any  one  of  them.4 

The  Acts  and  Admissions  of  one  member  of  a  firm,  made  in  relation  to  and  in  the 
course  of  the  regular  business  of  the  firm,  are  binding  upon  the  firm.5 

Notice  to  One  Member  is  notice  to  all,  where  it  relates  to  the  firm  business.6 

Power  to  Bind  Firm  by  Negotiable  Paper.— The  general  rule  of  law  that  one  partner 
in  a  nontrading  partnership  cannot  bind  his  copartner  by  a  bill  or  note  drawn, 
accepted,  or  indorsed  by  him  in  the  firm  name,  even  though  it  be  for  a  firm 
debt,  unless  either  he  has  express  authority  from  his  copartner  or  the  giving  of 
such  instruments  is  necessary  to  the  carrying  on  of  the  partnership  business,  is 
applicable  to  iaw  partnerships.7 

Compensation  of  Survivors — From  Estate  of  Deceased  Partner. — The  surviving  partner  of 
a  legal  firm  is  not  entitled  to  compensation  from  the  estate  of  the  deceased 
partner  for  legal  services  rendered  in  the  collection  of  claims  due  the  firm.8 


obtained  for  a  client,  even  as  against  subsequent 
assignees,  unless  notice  of  his  intention  to 
hold  the  lien  is  entered  at  the  time  the  judg- 
ment of  the  trial  court  is  entered.  Alderman 
v.  Nelson,  in  Ind.  255. 

Colorado. — In  Colorado  it  has  been  held  that 
since  no  statute  in  that  state  provides  for  the 
filing  of  a  notice  of  the  lien  by  the  attorney 
with  the  clerk  of  the  court,  such  filing  is  not 
notice  to  an  assignee  of  the  judgment  of  an 
intention  to  claim  the  lien.  State  Bank  v. 
Davidson  (Colo.  App.  1895),  42  Pac.  Rep.  687. 

Tennessee. — It  has  been  held  in  Tennessee 
that  the  client  cannot,  while  the  suit  is  pend- 
ing, so  dispose  of  the  subject-matter  in  suit 
as  to  deprive  the  attorney  of  his  lien,  nor 
afterwards  to  any  purchaser  with  notice. 
Hunt  v.  McClanahan,  1  Heisk.  (Tenn.)  503. 
The  court  said  in  this  case:  "  The  pendency 
of  the  suit  is  of  itself  notice  to  all  persons,  and 
the  lien  may  be  preserved  and  the  notice  ex- 
tended by  stating  its  existence  in  the  judg- 
ment or  decree." 

1.  Weed  Sewing  Mach.  Co.  v.  Boutelle,  56 
Vt.  570. 

2.  Brown  v.  Bigley,  3  Tenn.  Ch.  618.  See 
also  Hunt  v.  McClanahan,  1  Heisk.  (Tenn.)  503. 

3.  Tomlinson  v.  Polsley,  31  W.  Va.  108.  See 
also  Walker  v.  Goodrich,  16  111.  341  ;  Moshier 
v.  Kitchell,  87  111.  18;  Morgan  v.  Roberts,  38 
111.  65  ;  McGill  v.  McGill,  2  Mete.  (Ky. )  258  ; 
Harris  v.  Osbourn,  2  Cromp.  &  M.  629 ;  White- 
head v.  Lord,  11  Eng.  L.  &  Eq.  587. 

4.  Eggleston  v.  Boardman,  37  Mich.  14; 


Smith  -■.  Hill,  13  Ark.  174.  See  also  supra, 
this  title,  Liability  of  Attorney  to  Client — 
Duty  of  Attorney ;  and  the  title  Contracts. 

5.  Admissions. —  See  Green  v.  Milbank,  3 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  138;  Al- 
liance Bank  v.  Tucker,  1 1;  W.  R.  992,  17  L. 
T.  N.  S.  13;  Dyer  v.  Sutherland,  75  111.  583. 

For  Full  Discussion  of  this  subject,  see  the 
title  Admissions,  vol.  1,  p.  708. 

6.  Notice. — Ganzer  v.  Schiffbauer,  40  Neb. 
638;  Wittenbrock  -•.  Parker,  102  Cal.  93; 
Green  v.  Milbank,  3  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  138.  See  also  McFarland  v.  Crary, 
8  Cow.  (N.  Y.)  253;  Warner  v.  Griswold,  8 
Wend.  (N.  Y.)  665.  Compare  St.  Louis,  etc.,  R. 
Co.  v.  Bennett,  35  Kan.  395. 

For  Full  Discussion  of  this  subject,  see  the 
titles  Agency,  vol.  1,  p.  1144;  Notice; 
Partnership. 

7.  Smith  v.  Sloan,  37  Wis.  285;  Friend  v. 
Duryee,  17  Fla.  in;  Hedley  v.  Bainbridge, 
3  Q.  B.  316,  43  E.  C.  L.  752. 

For  Full  Discussion  of  this  question,  see  the 
titles  Bills  of  Exchange  and  Promissory 
Notes;  Partnership. 

8.  Starr  v.  Case,  59  Iowa  491.  Compare 
Sterne  v.  Goep,  20  Hun  (N.  Y.)  396. 

In  Vanduzer  v.  McMillan,  37  Ga.  300,  the 
case  of  a  mercantile  partnership,  it  was  held 
that  one  of  the  members  of  the  firm,  who  was 
an  attorney,  might  be  entitled  to  compensa- 
tion for  services  rendered  by  himself  in  the 
collection  of  claims  due  the  partnership. 
Here  the  rendering  of  legal  services  was 
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Additional  Compensation  from  Client. — Nor  can  he,  in  the  absence  of  a  new  con- 
tract, claim  additional  compensation  from  a  client  for  conducting  to  a  conclu- 
sion a  suit  which  the  firm  began  before  the  death  of  the  other  partner,  and 
for  which  it  received  the  agreed  fee.1 

Where  Contract  Was  for  Services  of  Partner  since  Deceased. — A  stipulation  for  the 
services  of  a  particular  partner,  at  a  designated  fee,  cannot  be  broken  by  the 
client  upon  the  death  of  such  partner  without  tendering  to  the  survivor  a  fair 
compensation  for  services  already  rendered  ;  and,  if  the  surviving  partner  shall 
perform  the  services  with  due  professional  skill  and  diligence,  he  is  entitled 
to  the  entire  fee.2 


entirely  foreign  to  the  business  of  the  part-  1.  Dowd  v.  Troup,  57  Miss.  204.  To 
nership.  the  same  effect  is  Moses  v.  Bagley,  55  Ga. 

For  Full  Discussion  of  this  topic,  see  the  title  283. 
Partnership.  2.  Smith  v.  Hill,  13  Ark.  174. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  following  titles  in  the  Encyclopaedia  of  Pleading  and 
Practice:  CERTIORARI,  vol.  4,  p.  1  ;  COSTS,  vol.  5,  p.  100 ;  FRIEND  OF 
THE  COURT;  INJUNCTIONS ;  MANDAMUS ;  PARTIES ;  QUO  WARRANTO. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ADVICE  OF  COUNSEL,  vol.  1,  p.  894;  AGENCY, 
vol.  1,  p.  930;  ATTORNEY  AND  CLIENT;  PROSECUTING  ATTORNEYS ; 
PUBLIC  OFFICERS;  STATES;  ULTRA  VIRES;  UNITED  STATES. 


I.  Definition  and  History. —  in  England  the  office  of  attorney-general  has 
existed  from  a  very  early  period.1  He  is  the  chief  legal  representative  of  the 
crown,2  and  represents  it  for  all  forensic  purposes.3 

In  the  United  States,  Congress,  in  organizing  the  judicial  business  of  the  govern- 
ment, made  provision  for  an  attorney-general4  who  is  at  the  head  of  the 
department  of  justice.5 


1.  Definition  and  History. — In  4  Reeves's  Hist. 
Eng.  Law,  c.  25,  p.  122,  it  is  stated  that  "  the 
king's  attorney  was  the  only  law  officer  of  the 
crown  of  that  kind  till  the  reign  of  Edw  IV.," 
and  that  the  first  patent  of  appointment  which 
can  be  found  was  of  the  date  of  1472. 

The  designation  Attortiatus  Regis  was 
probably  adopted  before  6  Edw.  I.,  inasmuch 
as  there  are  two  instances  in  that  year  of  such 


an  officer  appearing.  3  Foss's  Judges  of 
England  44. 

2.  Rex  v.  Marsden,  3  Burr.  1812 ;  Rex  v. 
Wilkes,  4  Burr.  2570;  Rex  v.  Austen,  8  Price 
142;  Atty.-Gen.  v.  Brown,  1  Swanst.  294. 

3.  Atty.-Gen.  v.  Brown,  1  Swanst.  291. 

4.  In  the  United  States.— 6  Opp.  Atty.-Gen. 
333,  5  Am.  Law  Rep.  65. 

6.  U.  S.  Rev.  Stat.,  §  346. 
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In  the  several  States  of  the  Union  most,  if  not  all,  of  the  commonwealths  which 
derive  their  system  of  jurisprudence  from  England  adopted,  on  their  organiza- 
tion, to  a  large  extent,  the  office  of  attorney-general  as  it  existed  in  England, 
as  a  part  of  the  machinery  of  their  respective  governments.1 

II.  Powers  and  Duties. — 1.  In  England. — The  attorney-general,  as  the  chief 
law  officer  of  the  crown,2  has  the  right,  ex  officio,  to  file  an  information  for  quo 
zvarranto,3  to  enter  a  nolle  prosequi,**  and  to  institute  proceedings  to  restrain 
and  abate  public  nuisances  and  purprestures.5 

2.  United  States  Attorney-General — a.  In  General. — Under  the  Act  of 
Congress  by  which  the  office  of  attorney-general  was  created,  it  was  made  his 


1.  Hunt  v.  Chicago,  etc.,  R.  Co.,  20  111. 
App.  282;  People  v.  Miner,  2  Lans.  (N.  Y.) 
397.    See  Stimson's  Am.  Stat.  L.,  §  202. 

The  attorney-general  is  the  chief  law  officer 
of  the  state,  Parker  v.  State,  133  Ind.  178; 
and  is  intrusted  by  law  with  the  management 
and  control  of  all  cases  in  which  the  state  is 
a  partv  or  interested.  State  v.  Fremont,  etc., 
R.  Co.,  22  Neb.  313. 

The  Prerogatives  Which  Pertain  to  the  Crown 
in  England  are  here  vested  in  the  people,  and 
the  necessity  for  the  existence  of  a  public 
officer  charged  with  the  protection  of  public 
rights  and  the  enforcement  of  public  duties 
by  proper  proceedings  in  the  courts  of  justice 
is  just  as  imperative  here  as  there.  Hunt  v. 
Chicago,  etc.,  R.  Co.,  20  111.  App.  282. 

In  State  v.  Gleasori,  12  Fla.  190,  Westcott, 
J.,  said:  "Under  the  laws  of  this  state,  the 
attorney-general  is  as  much  the  representative 
of  the  state  of  Florida  in  the  Supreme  Court 
as  the  king's  attorney-general  is  his  repre- 
sentative in  the  court  of  king's  bench; 
indeed,  more  so,  as  in  the  court  of  king's 
bench  there  are,  for  certain  causes,  repre- 
sentatives of  the  king  other  than  the  attorney- 
general ;  while  here  (by  statute,  Fla.  Laws 
1845,  p.  5)  it  is  his  sole  duty  to  '  appear  in,  and 
attend  to,  in  behalf  of  the  state,  all  suits  or 
prosecutions,  civil  or  criminal,  or  in  equity,  in 
which  the  state  may  be  a  party,  or  in  any 
wise  interested,  in  the  Supreme  Court  of  this 
state.'  " 

2.  See  supra,  this  title,  Definition  and 
History. 

In  Courts  of  CriminalJurisdiction  the  king,  as 
pare?is  patriae,  is  the  prosecutor,  but  as  the 
sovereign  cannot  sue  before  his  own  tribunal 
or  address  his  own  judges,  for  those  purposes 
he  is  represented  by  the  attorney-general. 
Criminal  proceedings,  therefore,  with  few  ex- 
ceptions, are  under  the  control  of  that  officer. 
Atty.-Gen.  t\  Brown,  1  Swanst.  291. 

Subject  to  Control  of  the  Court. — The  courts 
exercise  over  the  attorney-general  the  same 
authority  which  they  exercise  over  every 
other  suitor.  Reg.  v.  Prosser,  11  Beav.  306, 
18  L.  J.  Ch.35,  13  Jur.  71. 

Discretion  Not  Appealable. — It  seems  that 
there  can  be  no  appeal  from  the  discretion  of 
the  attorney-general  to  the  discretion  of  the 
court.  Reg.  v.  Prosser,  11  Beav.  306,  18  L. 
J-  Ch.  35,  13  Jur.  71. 

Thus  the  discretion  of  the  attorney-general 
as  to  whether  or  not  he  should  grant  a  fiat  for 
writ  of  error  to  a  defendant  convicted  of  a 
misdemeanor  will  not  be  reviewed,  as  the 


court  has  no  power  to  substitute  its  discre- 
tion for  his.  Ex  p.  Newton,  4  El.  &  Bl.  869, 
82  E.  C.  L.  869,  overruling  dictum  in  Rex  v. 
Wilkes,  4  Burr.  2551. 

3.  Rex  v.  Phillips,  4  Burr.  2089;  Rex  v. 
Marsden,  3  Burr.  1812;  Rex  v.  Wilkes,  4 
Burr.  2570. 

Informations  exhibited  by  the  king's  at- 
torney-general are  considered  as  the  king's 
own  prosecution,  and  are  called  declarations 
for  the  king.    Rex  v.  Wilkes,  4  Burr.  2570. 

Must  be  a  Public  Interest. — The  courts  will 
refuse  equitable  relief  upon  an  information 
not  brought  in  behalf  of  the  public,  but 
merely  at  the  relation  of  parties  privately  in- 
terested, who  might  themselves  have  insti- 
tuted legal  proceedings  if  an}*  special  damage 
had  been  inflicted  upon  them.  xAtty.-Gen.  v. 
Sheffield  Gas  Consumers  Co.,  3  De  G.  M.  & 
G.  304;  Atty.-Gen.  v.  Cambridge  Consumers 
Gas  Co.,  L.  R.  4  Ch.  71. 

4.  May  Enter  a  Nolle  Prosequi.  —  Reg.  v. 
Allen,  8  Jur.  N.  S.  230,  1  B.  &  S.  850,  101  E. 
C.  L.  850,  9  Cox  C.  C.  120,  31  L.  J.  M.  C.  129, 
5  L.  T.636;  Reg.  v.  Leatham,  7  Jur.  N.  S.674 
30  L.  J.       B.  205. 

6.  May  Restrain  and  Abate  Nuisances  and  Pur- 
presture. — Atty.-Gen.  v.  Richards,  2  Anstr. 
603;  Atty.-Gen.  v.  Brown,  1  Swanst.  265. 

The  authority  of  the  attorney-general  at 
common  law  to  file  an  information  in  equity 
to  restrain  and  prevent  a  public  wrong  is  well 
established  in  England.  It  may  be  done  by 
him  either  ex  ofiicio,  or  upon  the  relation  of 
persons  who  have  an  interest  in  the  subject- 
matter  of  the  bill,  and  whose  private  rights 
may  be  protected  by  the  decree  which  is  sought 
mainly  on  the  ground  of  a  public  injury.  Ker- 
rison  v.  Sparrow,  Coop.  305;  Atty.-Gen.  :•. 
Johnson,  2  Wils.  Ch.  87 ;  Atty.-Gen.  v.  Forbes, 
2  Myl.  &  C.  129. 

Canada. — In  Canada,  by  statute  (Rev.  Stat., 
c.  21,  §  4),  the  duties  of  the  attorney-general 
are  stated  as  follows:  "  He  shall  be  entrusted 
with  the  duties  which  belong  to  the  office 
of  the  attorney-general  of  England  by  law 
or  usage,  so  far  as  the  same  powers  and 
duties  are  applicable  to  Canada,  and  also  with 
the  powers  and  duties  which  by  the  laws 
of  the  several  provinces  belonged  to  the  office 
of  attorney-general  of  each  province  up  to 
the  time  when  the  British  North  America 
Act,  1867,  came  into  effect,  and  which  laws, 
under  the  provisions  of  the  said  act,  are  to  be 
administered  and  carried  into  effect  by  the 
government  of  Canada."  Dominion  Salvage, 
etc.,  Co.  v.  Atty.-Gen.,  21  Can.  Sup.  Ct.  72. 
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duty  to  prosecute  and  conduct  all  suits  in  the  Supreme  Court  in  which  the 
United  States  should  be  concerned,  and  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  by  the  President  of  the  United  States,  or  when 
requested  by  the  head  of  any  of  the  departments  touching  any  matters  which 
might  concern  their  departments.1 


1.  Duties  and  Powers — In  General. —  Act  of 

Sept.  24,  1789;  U.  S.  Rev.  Stat.,  354-381; 
5  Opp.  Atty.-Gen.  333,  5  Am.  Law  Reg.  65. 

The  Act  of  June  22,  1870,  c.  150,  establishi- 
ng the  department  of  justice,  made  no  change 
n  the  law  as  to  the  duty  of  the  attorney-gen- 
eral in  giving  official  opinions,  according  to 
which  it  has  been  held  repeatedly  that  he  is 
authorized  to  give  an  official  opinion  upon  a 
question  of  law  only  on  the  submission  thereof 
by  the  President  or  by  the  head  of  a  depart- 
ment. See  authorities  in  notes  following,  and 
see  infra,  this  title,  Decides  Questions  of  Law 
Only  —  Will  Not  Advise  Congress. 

His  Duties  Classified  Generally. — According 
to  the  obvious  theory  of  the  Constitution,  of 
the  office  of  attorney-general,  he  has  the  su- 
perior charge  of  the  law  business  generally  of 
the  government,  and  this  theory  is  carried 
into  practice  in  the  main  outlines  of  the 
duties  of  his  office  as  classified  in  6  Opp.  Atty.- 
Gen.  333,  5  Am.  Law  Reg.  65,  as  follows  : 

"1.  Upon  the  great  questions  of  law  aris- 
ing in  the  administration  of  public  affairs,  he 
gives  opinions  officially,  both  to  the  President 
and  to  the  heads  of  departments. 

"2.  As  one  of  the  confidential  political  coun- 
selors of  the  President,  it  may  be  supposed 
that  he  advises  more  particularly  in  regard 
to  the  legal  incidents  of  the  appointments  or 
other  acts  of  the  government. 

"3.  He  conducts  directly  all  suits  in  the  Su- 
preme Court  in  which  the  United  States  is 
concerned. 

"4.  He  advises  or  directs  the  solicitor  as  to 
suits  in  which  the  United  States  is  concerned, 
pending  in  the  inferior  courts  of  the  United 
States. 

"5.  He  directs  and  prosecutes  appeals  in  the 
great  questions  of  land  title,  which  Involve 
the  proprietorship  of  all  the  soil  in  the  suc- 
cessive increments  of  territory  acquired  by 
the  United  States. 

"6.  He  performs  occasional  duty,  from  time 
to  time,  in  the  protection  of  the  interests  of 
the  United  States  in  matters  of  adjudication 
under  treaties  with  foreign  powers. 

"7.  He  passes  upon  the  title  of  all  interest  in 
lands  acquired  by  the  United  States,  by  pur- 
chase, for  any  of  the  local  uses  of  govern- 
ment. 

"8.  He  communicates  to  Congress  such  in- 
formation as  they  require,  appertaining  to 
the  duties  and  business  of  his  department. 

"In  all  these  particulars  he  is,  either  directly 
or  indirectly,  and  by  statute  either  express 
or  implied,  the  administrative  head,  under  the 
President,  of  the  legal  business  of  the  govern- 
ment. So  far  the  ad  ninistrative  power  and 
the  correspondent  administrative  responsibil- 
ity exist,  and  they  require  modification  in 
-details  only  in  order  to  be  completely  adapted 
to  the  theory  of  departmental  organization." 

Opinions  as   Precedents. — The  opinions  of 


successive  attorneys-general  have  come  to 
constitute  a  body  of  legal  precedents  and  ex- 
positions, having  authority  the  same  in  kind, 
if  not  the  same  in  degree,  with  decisions  of 
the  courts  of  justice.  6  Opp.  Atty.-Gen.  333, 
5  Am.  Law  Reg.  65. 

In  Giving  His  Advice  and  Opinion  on  Questions 
of  Law  to  the  President  and  the  various  heads 
of  departments,  his  duties  are  quasi  judicial. 
His  opinions  officially  define  the  law  in  a 
multitude  of  cases  where  his  decision  is  in 
practice  final  and  conclusive,  not  only  as  re- 
spects the  action  of  public  officers  in  admin- 
istrative matters,  who  are  thus  relieved  from 
the  responsibility  which  would  otherwise  at- 
tach to  their  acts,  but  also  in  questions  of 
private  rights,  inasmuch  as  parties  having 
concerns  with  the  government  possess  in  gen- 
eral no  means  of  bringing  a  controverted 
matter  before  the  courts  of  law,  and  can  ob- 
tain a  purely  legal  decision  of  the  controversy 
as  distinguished  from  an  administrative  one 
only  by  reference  to  the  attorney-general.  6 
Opp.  Atty.-Gen.  333,  5  Am.  Law  Reg.  65. 

In  7  Opp.  Atty.-Gen.  691  it  is  held  that  the 
opinion  of  the  attorney-general  for  the  time 
being  is  in  terms  advisory  to  the  secretary 
who  calls  for  it;  and  is  obligatory  as  the  law 
of  the  case,  unless,  on  appeal  by  such  secre- 
tary to  the  common  superior  of  himself  and 
the  attorney-general,  namely,  the  President, 
it  be  by  the  latter  overruled.  But  see  9 
Opp.  Atty.-Gen.  32,  where  it  is  held  that  the 
opinion  of  the  attorney-general,  addressed  to 
the  secretary  of  the  navy,  is  merely  advisory, 
and  cannot  be  regarded  as  a  determination  of 
the  case  to  which  it  refers,  unless  it  appears 
from  the  record  that  the  secretary  has  adopted 
the  advice  it  contains. 

Opinion  as  to  Pending  Actions. — Where  an 
opinion  was  requested  which  related  to  a  mat- 
ter pending  in  court,  and  which  might  be 
raised  there,  and  was  not  asked  in  reference 
to  any  action  contemplated  by  the  depart- 
ment which  submitted  it,  the  attorney-general 
requested  to  be  excused  from  expressing  an 
opinion  thereon.    13  Opp.  Atty.-Gen.  160. 

In  15  Opp.  Atty.-Gen.  574  it  is  held  that 
the  attorney-general  cannot  with  propriety 
give  an  official  opinion  to  the  head  of  a  de- 
partment upon  the  question  whether  it  is  ex- 
pedient for  him  to  prosecute  an  appeal  in  a 
matter  of  public  interest  pending  before  an- 
other department. 

Need  Not  Give  Advice  to  Private  Parties. — The 
attorney-general  is  not  authorized  to  give  offi- 
cial opinions  in  cases  not  falling  within  the 
scope  of  his  duties,  so  as  to  connect  the  gov- 
ernment with  individual  controversies  in 
which  it  has  no  concern,  and  with  which  it 
ought  not  to  interfere;  nor. is  he  in  general  to 
give  official  opinions  to  subordinate  officers  of 
the  government,  nor  ought  he  to  advise  indi- 
viduals in  regard  to  any  question  of  legal  right 
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Hi3  Relation  to  the  Departments. — The  relation  of  the  attorney-general  to  any  one 
of  the  departments  in  reference  to  litigation  in  the  business  affairs  of  the  latter 
is  that  of  counsel  to  client,  determining  matters  of  law,  but  leaving  all  consid- 
erations of  mere  administrative  expediency  to  the  proper  department.1 

b.  Decides  Questions  of  Law  Only. — It  is  the  duty  of  the  attorney- 
general  to  give  his  opinion  on  questions  of  law  only,  and  not  to  decide  disputed 
questions  of  fact.2 

Question  must  Actually  Arise  in  Department  Submitting  It. — The  question  must  arise 
in  the  actual  administration  of  the  department  submitting  it,  and  be  necessary 
to  the  discharge  of  a  duty  properly  belonging  to  such  department.3 

Settled  Statement  of  Facts  must  be  Submitted. — When  an  opinion  is  requested  from 
the  attorney-general,  there  must  be  a  determinate  statement  of  facts  furnished 
by  the  officer  asking  for  the  opinion,4  as  well  as  a  statement  of  the  precise 


pending  between  them  and  the  government. 
6  Opp.  Atty.-Gen.  333,  5  Am.  Law.  Reg.  65; 
9  Opp.  Atty.-Gen.  355;  10  Opp.  Atty.-Gen. 
122;  6  Opp.  Atty.-Gen.  147. 

Subordinate  Officers  who  desire  an  official 
opinion  of  the  attorney-general  must  seek  it 
through  the  head  of  the  department  to  which 
they  are  amenable.  1  Opp.  Atty.-Gen.  211, 
253.  492- 

Thus  it  is  not  the  duty  of  the  attorney-gen- 
eral to  give  advice  to  local  officers  of  the  gov- 
ernment in  the  department  of  the  secretary  of 
the  treasury.    6  Opp.  Atty.-Gen.  21. 

In  18  Opp.  Atty.-Gen.  59  it  is  held  that  an 
opinion  upon  any  question  arising  in  the  ad- 
ministration of  the  treasury  department  can 
only  be  had  at  the  instance  of  the  secretary 
of  that  department. 

As  Arbitrator. — The  attorney-general  cannot 
act  as  arbitrator  between  the  government  and 
a  private  individual.    1  Opp.  Atty.-Gen.  209. 

Duty  to  Examine  Titles  to  Land  Purchased  by 
the  United  States. — Another  class  of  duties  of 
a  permanent  nature  and  of  constant  recurrence 
involves  the  examination  of  all  titles  of  lands 
or  sites  purchased  by  the  United  States  for  the 
purpose  of  erecting  thereon  public  buildings 
of  any  kind  whatever,  and  without  his  certifi- 
cate as  to  the  validity  of  the  title  no  public 
money  can  be  expended  upon  any  such  land 
or  site.  United  States  Rev.  Stat.,  §  355;  6 
Opp.  Atty.-Gen.  333,  5  Am.  Law.  Reg.  65. 
See  also  8  Opp.  Atty.-Gen.  405. 

Supervisory  Powers  over  Accounts. — The  at- 
torney-general has  the  same  supervisory  pow- 
ers over  the  accounts  of  district  attorneys, 
marshals,  clerks,  and  other  officers  of  the 
United  States  courts,  under  U.  S.  Rev.  Stat.,  § 
368,  which  were  vested  in  the  secretary  of  the 
interior  before  the  creation  of  the  department 
of  justice.  This  power,  however,  does  not 
allow  him  to  review  a  counsel  fee  allowed  by 
the  court  to  a  district  attorney  under  U.  S. 
Rev.  Stat.,  §  824.  U.  S.  v.  Waters,  133  U.  S. 
208. 

May  Designate  Prison  for  Confinement  of  Fed- 
eral Prisoners. — The  United  States  attorney- 
general  has  authority  to  designate  the  place 
for  imprisonment  of  persons  convicted  in  the 
United  States  courts,  where  the  sentence  is 
for  a  term  longer  than  one  year.  United 
States  Rev.  Stat.,  §  5546;  Ex  p.  Karstendick, 
93  U.  S.  396. 


The  Correspondence  between  the  Attorney- 
General  and  a  District  Attorney  representing 
the  United  States  is  confidential  in  its  nature, 
and  cannot  be  made  available  by  a  third  per- 
son. U.  S.  v.  Six  Lots  of  Ground,  1  Woods 
(U.  S.)  234. 

1.  His  Relation  to  the  Departments. — 7  Opp. 
Atty.-Gen.  576. 

No  Control  over  Action  of  Department. — The 
attorney-general  has  no  control  over  the  ac- 
tion of  the  head  of  a  department  at  whose  re- 
quest and  to  whom  an  opinion  is  given,  nor 
can  he  with  propriety  express  any  judgment 
concerning  the  disposition  of  the  matter  to 
which  the  opinion  relates,  that  being  wholly 
within  the  administrative  sphere  of  such  head 
of  the  department.    17  Opp.  Atty.-Gen.  332. 

2.  Decides  Questions  of  Law  Only. — 1  Opp. 
Atty.-Gen.  347;  5  Opp.  Atty.-Gen.  626;  12 
Opp.  Atty.-Gen.  206;  14  Opp.  Atty.-Gen.  54; 
3  Opp.  Atty.-Gen.  309. 

The  question  submitted  to  him  must  be  one 
in  which  the  United  States  has  an  interest, 
or  he  will  be  justified  in  refusing  his  opinion. 
2  Opp.  Atty.-Gen.  311. 

3.  Question  must  Actually  Arise  in  Depart- 
ment Submitting  It,  10  Opp.  Atty.-Gen.  220;  31 
Opp.  Atty.-Gen.  568;  and  must  not  be  upon  a 
hypothetical  case,  13  Opp.  Atty.-Gen.  531, 
568;  10  Opp.  Atty.-Gen.  50;  9  Opp.  Atty.- 
Gen.  421;  and  must  be  at  the  request  of  a 
head  of  a  department,  and  not  of  a  subordinate 
officer  thereof,  10  Opp.  Atty.-Gen.  458. 

4.  Settled  Statement  of  Facts  must  be  Sub- 
mitted.— 9  Opp.  Atty.-Gen.  82;  10  Opp.  Atty.- 
Gen.  267;  11  Opp.  Atty.-Gen.  189;  12  Opp. 
Atty.-Gen.  206;  18  Opp.  Atty.-Gen.  487. 

In  14  Opp.  Atty.-Gen.  36S  Attorney-Gen- 
eral Williams  said  :  "  I  deem  it  proper  to  re- 
mind you  that  where  an  official  opinion  from 
the  head  of  this  department  is  desired  on 
questions  of  law  arising  on  any  case,  the  re- 
quest should  be  accompanied  by  a  statement 
of  the  material  facts  of  the  case,  and  also  the 
precise  questions  on  which  advice  is  wanted." 
To  the  same  effect,  see  18  Opp.  Atty.-Gen.  487. 

All  the  Facts  upon  which  the  question  turns 
should  be  presented  for  his  consideration,  16 
Opp.  Atty.-Gen.  94;  as  only  such  facts  as  are 
set  forth  or  are  admitted  by  the  head  of  the 
department  requesting  his  opinion  will  be 
considered,  14  Opp.  Atty.-Gen.  54;  12  Opp. 
Atty.-Gen.  206. 
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question  to  be  decided,  or  the  attorney-general  will  be  justified  in  refusing  his 
opinion.1 

c.  Will  Not  Advise  Congress. — The  authority  of  the  attorney-general 
to  give  his- official  opinion  is  limited  by  the  laws  which  create  and  define  his 
office,  and  will  not  permit  him  to  give  advice  at  the  call  of  either  house  of 
Congress,  or  of  Congress  itself,  but  only  to  the  President  or  the  head  of  an  execu- 
tive department.2 

3.  State  Attorney-General — a.  Generally. — The  powers  and  duties  con- 
nected with  the  office  of  attorney-general  are  so  numerous  and  varied  that  it 
has  not  been  the  policy  of  the  various  legislatures  to  attempt  the  difficult  task 
of  enumerating  them  exhaustively,  and  they  have  ordinarily  been  content,  after 
expressly  defining  such  as  are  deemed  the  most  important,  to  leave  the  residue 
as  they  exist  at  common  law,  so  far  as  applicable  to  our  jurisprudence  and 
system  of  government.8 


1.  14  Opp.  Atty.-Gen.  367;  18  Opp.  Atty.- 
Gen.  487. 

2.  Will  Not  Advise  Congress. — 1  Opp.  Atty.- 
Gen.  335  ;  2  Opp.  Atty.-Gen.  499 ;  5  Opp.  Atty.- 
Gen.  561;  10  Opp.  Atty.-Gen.  164;  12  Opp. 
Atty.-Gen.  544;  14  Opp.  Atty.-Gen.  17,  177; 
15  Opp.  Atty.-Gen.  475  ;  18  Opp.  Atty.-Gen.  87. 

Opinion  Requested  by  Congressional  Committee. 
— A  congressional  committee  has  no  power  to 
require  an  opinion  directly  from  the  attorney- 
general,  and  it  is  not  proper  for  him  to  give 
an  opinion  concerning  any  matter  pending  in 
Congress  upon  the  request  of  such  committee, 
i  Opp.  Atty.-Gen.  253,  335,  365,  492;  2  Opp. 
Atty.-Gen.  499;  4  Opp.  Atty.-Gen.  561;  5 
Opp.  Atty.-Gen.  561 ;  10  Opp.  Atty.-Gen.  164; 
12  Opp.  Atty.-Gen.  544;  14  Opp.  Atty.-Gen. 
17;  15  Opp.  Atty.-Gen.  138. 

Thus  it  is  not  within  the  province  of  the 
attorney-general  to  advise  a  committee  of  Con- 
gress as  to  the  validity  of  a  claim  pending 
before  that  body.    5  Opp.  Atty.-Gen.  561. 

When  Requested  by  Head  of  a  Department. — 
Neither  is  he  authorized  to  give  an  official 
opinion  in  response  to  a  call  from  the  head  of 
a  department,  though  the  call  is  made  at  the 
request  of  a  committee  of  Congress,  when  the 
question  proposed  does  not  arise  in  the  ad- 
ministration of  such  department.  15  Opp. 
Atty.-Gen.  138. 

Opinion  Requested  by  Senator. — Where  a  Sen- 
ate bill  was,  at  the  request  of  a  senator,  sub- 
mitted by  the  head  of  a  department  to  the 
attorney-general  for  an  opinion  thereon  in 
order  that  such  opinion  might  be  laid  before 
the  committee  of  the  Senate  in  charge  of  the 
bill,  it  was  held  that  the  attorney-general  was 
not  authorized  to  give  an  official  opinion  in 
the  case,  as  it  involved  no  question  of  depart- 
mental administration.  17  Opp.  Atty.-Gen. 
357- 

3.  Common-law  Powers. — Hunt  v.  Chicago, 
etc.,  R.  Co.,  20  111.  App.  282.  In  those  ju- 
risdictions where  the  common  law  has  been 
adopted  wherever  applicable,  and  so  far  as  it 
has  not  been  changed  by  statute,  a  duty  re- 
quired of  an  attorney-general  by  the  rules  of 
the  common  law  is  as  much  a  duty  required 
of  him  by  law  as  though  it  were  imposed  by  the 
express  mandate  of  the  statute.  Reversed  on 
another  point  in  121  111.  638. 

Common-law  Powers  Classified. — In  The  Peo- 
ple v.  Miner,  2  Lans.  (N.  Y.)  397,  the  court, 


by  Mullin,  J.,  said:  "Most,  if  not  all,  of  the 
colonies  appointed  attorney-generals,  and 
they  were  understood  to  be  clothed  with 
nearly  all  the  powers  of  the  attorney-generals 
of  England,  and  as  these  powers  have  never 
been  defined  we  must  go  back  to  the  com- 
mon law  in  order  to  ascertain  them.  The 
attorney-general  had  the  power,  and  it  was 
his  duty  : 

"  1st.  To  prosecute  all  actions  necessary  for 
the  protection  and  defense  of  the  property  and 
revenues  of  the  crown. 

"  2d.  By  information,  to  bring  certain  classes 
of  persons  accused  of  crimes  and  misdemean- 
ors to  trial. 

"3d.  By  scire  facias-,  to  revoke  and  annul 
grants  made  by  the  crown  improperly,  or 
when  forfeited  by  the  grantee  thereof. 

"4th.  By  information,  to  recover  money  or 
other  chattels,  or  damages  for  wrongs  com- 
mitted on  the  land  or  other  possessions  of  the 
crown. 

"5th.  By  writ  of  quo  warranto,  to  determine 
the  right  of  him  who  claims  or  usurps  any 
office,  franchise,  or  liberty,  and  to  vacate  the 
charter  or  annul  the  existence  of  a  corpora- 
tion, for  violations  of  its  charter,  or  for  omit- 
ting to  exercise  its  corporate  powers. 

"6th.  By  writ  of  mandamus,  to  compel  the 
admission  of  an  officer  duly  chosen  to  his 
office,  and  to  compel  his  restoration  when  il- 
legally ousted. 

"  7th.  By  information  to  chancery,  to  enforce 
trusts,  and  to  prevent  public  nuisances  and 
the  abuse  of  trust  powers. 

"8th.  By  proceedings  in  rem,  to  recover 
property  to  which  the  crown  may  be  entitled 
by  forfeiture  for  treason,  and  property  for 
which  there  is  no  other  legal  owner,  such  as 
wrecks,  treasure  trove,  etc. 

"  9th.  And  in  certain  cases,  by  information  in 
chancery,  for  the  protection  of  the  rights  of 
lunatics  and  others  who  are  under  the  pro- 
tection of  the  crown." 

Common  law  Powers  as  Affected  by  a  Statute 
Conferring  Express  Authority. — A  grant  by  stat- 
ute of  certain  powers,  it  seems,  would  not 
operate  to  deprive  an  attorney-general  of 
those  belonging  to  the  office  at  common  law, 
unless  the  statute  either  expressly  or  by  rea- 
sonable intendment  forbade  the  exercise  of 
powers  not  thus  expressly  conferred.  People 
v.  Miner,  2  Lans.  (N.  Y.)  396. 
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General  statutory  Authority. — It  is  generally  provided  by  statute  that  the  attorney- 
general  has  power,  and  that  it  shall  be  his  duty,  to  prosecute  or  defend  any  action 
in  which  the  state  is  interested.1 

b.  Right  to  Maintain  Action—  d)  Generally — Test. — The  question 
whether  the  attorney-general  can  maintain  an  action  or  special  proceeding,  or 
whether  such  action  or  proceeding  must  be  brought  by  a  private  party,  depends 
upon  whether  the  injury  to  be  redressed  is  public  in  its  nature,  affecting  public 
interests,  or  whether  it  is  merely  private,  affecting  private  rights  and  interests 


Employment  of  Attorney — Indiana. — The  at- 
torney-general of  Indiana  has  no  authority 
to  contract  with  an  attorney  for  his  services 
in  the  prosecution  of  actions  in  behalf  of  the 
state  to  recover  lands  belonging  to  it,  and 
of  this  the  attorney  is  chargeable  with  notice. 
Julian  v.  State,  122  Ind.  68.  Here  the  court 
said:  "It  is  a  well-settled  doctrine  that 
officers  of  the  state  exercise  but  delegated 
power,  and  this  is  particularly  true  of  the 
attorney-general.  His  office  is  created  by 
statute,  and  he,  as  such  officer,  can  only  exer- 
cise such  power  as  is  delegated  to  him  by 
statute." 

Compromising  Tax  Executions — Georgia. — The 

attorney-general  of  Georgia  has  not  authority 
of  himself  to  settle  tax  executions  for  less  than 
their  full  amount;  authority  to  do  this  must 
come  from  the  state  in  order  to  bind  it.  State 
v.  Southwestern  R.  Co.,  66  Ga.  403. 

Power  to  Bind  Successor. — As  the  attorney- 
general  is  only  the  counsel  for  the  state  which 
he  represents,  he  has  not  such  authority  as 
will  enable  him  to  bind  a  succeeding  attor- 
ney-general not  to  take  an  appeal  where  the 
latter  believes  it  to  be  for  the  interest  of  the 
state  to  do  so,  and  the  time  for  appealing  has 
not  elapsed.  State  v.  Graham,  25  La.  Ann.  433. 

Substitution  as  to  Successive  Incumbents  in 
Office. — Where  an  action  is  commenced  in  be- 
half of  the  people  in  which  the  attorney-gen- 
eral appears  as  the  attorney  of  record,  it  is  not 
necessary  that  his  successor  in  office  be  indi- 
vidually substituted  as  attorney  in  the  action. 
People  v.  Carson,  78  Hun  (N.  Y.)  544. 

Presumed  to  Do  His  Duty. — It  is  the  legal  pre- 
sumption that  an  attorney-general  will  do  his 
duty,  and  that  he  will  act  with  strict  impar- 
tiality. State  v.  Gleason,  12  Fla.  190;  People 
v.  Atty.-Gen.,  22  Barb.  (N.  Y.)  114;  Peo- 
ple v.  Central  Cross-Town  R.  Co.,  21  Hun 
(N.  Y.)  476. 

Attorney -General  as  Amicus  Curiae. — Where  a 
suit  pending  in  the  Indiana  Supreme  Court 
is  of  such  a  nature  as  to  concern  the  entire 
people  of  the  state  so  as  to  require  the  services 
of  the  attorney-general,  and  he  is  ordered  by 
the  court  to  appear  in  behalf  of  the  people, 
his  relation  is  that  of  amicus  curia  simply.  He 
is  not  a  party  to  the  suit,  and  is  not  entitled 
to  petition  for  a  rehearing.  Parker  v.  State, 
133  Ind.  178.  See  the  titles  Friend  of 
Court;  Parties,  in  Encyc  of  Pleading 
-nd  Practice. 

Forfeited  Recognizances. — In  Indiana  the  at- 
torney-general has  authority  to  prosecute  ac- 
tions upon  forfeited  recognizances  in  cases 
where  the  prosecuting  attorney  fails  or  neg- 
lects for  the  period  of  twelve  months  to  pros- 
ecute the  proper  action.    Carr.  v.  State,  81 


Ind.  342;  State  v.  Schloss,  92  Ind.  293;  State 
v.  Denny,  67  Ind.  148.  See  the  title  Bail 
and  Recognizance,  in  Encyc.  of  Pleading 
and  Practice. 

Disbarment  Proceedings. — Proceedings  for 
the  disbarment  of  attorneys  at  law  for  practic- 
ing deceit  on  the  court  may  be  instituted  by 
the  attorney-general.  State  v.  Harber,  129 
Mo.  271.  See  the  titles  Attorney  and 
Client  in  this  work,  and  Disbarment  and 
Suspension  of  Attorneys  in  Encyc.  of 
Pleading  and  Practice. 

1.  General  Statutory  Authority. — State  v. 
Gleason,  12  Fla.  190;  State  v.  Fleming,  13 
Iowa  443;  State  v.  Louisiana  Bank,  5  Martin 
N.  S.  (La.)  327;  State  v.  Southern  Vac.  R. 
Co.,  24  Tex.  80. 

California. — The  attorney-general  is  the  only 
person  authorized  to  appear  for  the  people  in 
the  Supreme  Court,  People  v.  Pacheco,  29 
Cal.  210;  and  he  has  general  supervisory  power 
over  district  attorneys,  Cal.  Pol.  Code,  §  470, 
subd.  5;  Sacramento  County  v.  Central  Pac. 
R.  Co.,  61  Cal.  250. 

Colorado. — The  duties  of  the  attorney-gen- 
eral are  limited  by  statute  (Code,  6  1103)  to 
state  cases  pending  or  instituted  in  the  Su- 
preme Court,  and  he  is  not  obliged  to  appear 
in  inferior  courts  unless  required  to  do  so  by 
the  governor  or  legislature.  Atchison,  etc., 
R.  Co.  -■.  People,  5  Colo.  60. 

Indiana. — The  attorney-general  alone  is 
authorized  by  law  to  prosecute  and  defend 
criminal  or  state  prosecutions  in  the  Supreme 
Court.    Stewart  v.  State,  24  Ind.  142. 

Iowa. — A  criminal  cause  after  it  reaches  the 
Supreme  Court  passes  from  the  control  of 
the  district  attorney  to  that  of  the  attorney- 
general.    State  v.  Fleming,  13  Iowa  443. 

Kansas. — The  duties  of  an  assistant  attorney- 
general  are  confined  to  the  limits  of  the 
county  for  which  he  is  appointed.  State  v. 
Shearman,  51  Kan.  686. 

Michigan.— In  criminal  proceedings,  it  is 
the  duty  of  the  attorney-general  to  represent 
the  people  in  the  Supreme  Court,  and  in  the 
removal  of  a  cause  from  an  inferior  court  to  a 
supreme  court  the  cause  passes  under  his 
control,  People  r.  Swift,  59  Mich.  529;  so  th.it 
he  may  stipulate  for  a  continuance  which  will 
be  binding  upon  the  prosecuting  attorney 
who  appeared  in  the  lower  court,  People  r. 
Bussey,  80  Mich.  501. 

He  is  the  proper  representative  of  the  state 
in  all  proceedings  brought  before  it  in  which 
the  state  is  a  part}-,  and  no  other  attorney 
appearing  without  his  consent  or  approval 
will  be  recognized.  Babcock  v.  Hanselman, 
56  Mich.  27. 

Nevada. — The  attorney-general  has  entire 
>  Volume  III. 


Powers  and  Duties. 


ATTORNEY-GENERAL.  State  Attorney-General. 


only.  In  the  former  case,  the  attorney-general  may,  as  a  general  rule,  maintain 
the  action  or  proceeding,  but  in  the  latter  he  cannot.1 

When  injury  Public  as  Well  as  Private. — In  the  case  of  a  wrong  which  constitutes 
a  public  as  well  as  a  private  injury,  the  attorney-general  may  maintain  an  action 
or  proceeding  in  respect  to  the  public  injury.2 

(2)  To  Enjoin  or  Abate  a  Nuisance. — The  attorney-general  as  the  chief  law 
officer  of  the  state  has  the  power  to  institute  proceedings  in  equity  in  behalf  of 
the  people  to  compel  the  discontinuance  of  acts  which  constitute  a  public 
nuisance.3 

May  Enjoin  Erection  of  Purpresture. — He  may  also  cause  the  abatement  or  removal 
of  a  purpresture,  whether  it  constitutes  a  nuisance  or  not.4 


control  of  all  tax  suits  in  the  Supreme  Court 
in  behalf  of  the  people.  State  v.  California 
Min.  Co.,  13  Nev.  203. 

1.  Right  to  Maintain  Action — Criterion. — Atty.- 
Gen.  v.  Albion  Academy,  52  Wis.  469;  Atty.- 
Gen.  v.  Chicago,  etc.,  R.  Co.,  35  Wis.  425; 
Atty.-Gen.  v.  Evart  Booming  Co.,  34  Mich. 
462;  Atty.-Gen.  v.  Detroit,  26  Mich.  263; 
Atty.-Gen.  v.  Police  Justice,  41  Mich.  224. 

Private  Wrongs. ^It  is  the  general  rule  that 
an  attorney-general  can  maintain  an  action  to 
redress  or  prevent  an  injury  to  the  public,  but 
he  cannot  maintain  a  suit  or  action  when  pri- 
vate rights  alone  are  involved.  State  v.  Farm- 
ers' L.  &  T.  Co.,  81  Tex.  530;  Atty.-Gen.  v. 
Salem,  103  Mass.  138. 

2.  When  Injury  Public  as  Well  as  Private. — 
Atty.-Gen.  v.  Albion  Academy,  52  Wis. 
469.' 

3.  May  Enjoin  or  Abate  a  Nuisance — Califor- 
nia.— People  v.  Hibernia  Sav.,  etc.,  Soc,  84 
Cal.  634;  People  v.  Reed,  81  Cal.  70,  15  Am. 
St.  Rep.  22:  People  v.  Blake,  60  Cal.  497; 
People  v.  Pope,  53  Cal.  437 ;  People  v.  Beau- 
dry,  91  Cal.  213;  People  v.  Gold  Run  Ditch, 
etc.,  Co.,  66  Cal.  138,  56  Am.  Rep.  80;  Sac- 
ramento County  v.  Central  Pac.  R.  Co.,  61 
Cal.  250;  People  v.  Stratton,  25  Cal.  242; 
Yolo  County  v.  Sacramento,  36  Cal.  193. 

Massachusetts. — Atty.-Gen.  v.  Tudor  Ice 
Co.,  104  Mass.  239,  6  Am.  Rep.  227;  District 
Attorney  v.  Lynn,  etc.,  R.  Co.,  16  Gray 
(Mass.)  242. 

New  York. — People  v.  Vanderbilt,  26  N.  Y. 
287,25  How.  Pr.  (N.  Y.)  139,  affirming  38 
Barb.  (N.  Y.)  282,  24  How.  Pr.  (N.  Y.)  301; 
People  v.  Metropolitan  Telephone,  etc.,  Co., 
11  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  313,  31 
Hun  (N.  Y.)  599,64  How.  Pr.  (N.  Y)  123; 
People  v.  Albany,  etc.,  R.  Co.,  5  Lans.  (N. 
Y.)  25. 

In  Atty.-Gen.  v.  Tudor  Ice  Co.,  104  Mass. 
239,  6  Am.  Rep.  227,  the  court,  by  Gray,  J., 
said  :  "  The  only  cases  in  which  informations 
in  equity  in  the  name  of  the  attorney-general 
have  been  sustained  by  this  court  are  of  two 
classes.  The  one  is  of  public  nuisances,  which 
affect  or  endanger  the  public  safety  or  con- 
venience, and  require  immediate  judicial  in- 
terposition, like  obstructions  of  highways  or 
navigable  waters.  Citing  District  Attorney 
v.  Lynn,  etc.,  R.  Co.,  16  Gray  (Mass.)  242; 
Atty.-Gen.  v.  Cambridge,  16  Gray  (Mass.) 
247  ;  Atty.-Gen.  t».  Boston  Wharf  Co.,  12  Gray 
(Mass.)  553;  Rowe  v.  Granite  Bridge  Corp., 
21  Pick.  (Mass.)  347.  The  other  is  of  trusts 
3  C.  of  L. — 31  4 


for  charitable  purposes,  where  the  benefi- 
ciaries are  so  numerous  and  indefinite  that  the 
breach  of  trust  cannot  be  effectively  redressed 
except  by  suit  in  behalf  of  the  public.  Citing 
Parker  v.  May,  5  Cush.  (Mass.)  336;  Jackson 
V.  Phillips,  14  Allen  (Mass.)  579;  Atty.-Gen. 
Garrison,  101  Mass.  223." 

The  Right  Limited. — In  People  v.  Equity  Gas 
Light  Co.,  141  N.  Y.  232,  the  court,  by  Bart- 
lett,  J.,  quoting  from  Atty.-Gen.  v.  Metropol- 
itan R.  Co.,  125  Mass.  515,  28  Am.  Rep.  264, 
said:  "The  jurisdiction  of  a  court  of  equity 
to  abate  an  existing  or  prevent  a  threatened 
nuisance,  upon  information  filed  by  the  attor- 
ney-general, is  limited  to  those  public  nui- 
sances which  affect  or  endanger  the  public 
safety  or  convenience,  and  require  immediate 
judicial  interposition.  Atty.-Gen.  v.  Tudor 
Ice  Co.,  104  Mass.  239,  6  Am.  Rep.  227.  The 
nuisance  must  be  clearly  established.  District 
Attorney  v.  Lynn,  etc.,  R.  Co.,  16  Gray 
(Mass.)  242.  And  the  court  will  not  interfere 
where  the  obstruction  to  the  rights  of  the 
public  is  of  such  a  character  that  it  may  with 
equal  facility  be  removed  by  other  constituted 
authorities  and  public  officers.  Bay  State 
Brick  Co.  v.  Foster,  115  Mass.  431." 

May  Restrain  Erection  of  Pier — Public  Waters. 
— The  attorney-general  has  a  common-law 
right  to  cause  the  abatement  of  a  nuisance 
such  as  the  creation  of  a  crib  or  pier  in  the 
waters  of  the  harbor  of  New  York  without  law- 
ful authority,  because  it  is  a  public  nuisance. 
People  v.  Vanderbilt,  26  N.  Y.  287,  25  How. 
Pr.  (N.  Y.)  139,  affirming  38  Barb.  (N.  Y.) 
282,  24  How.  Pr.  (N.  Y.)  301. 

4.  May  Enjoin  Erection  of  Purpresture. — Peo- 
ple v.  Gold  Run  Ditch,  etc.,  Co.,  66  Cal.  138, 
56  Am.  Rep.  80;  People  v.  Vanderbilt,  26  N. 
Y.  287,  25  How.  Pr.  (N.  Y.)  139,  affirming 
38  Barb.  (N.  Y.)  282,  24  How.  Pr.'(N.  Y.) 
301 ;  People  v.  Booth,  32  N.  Y.  397. 

But  where  the  action  is  to  remove  a  nui- 
sance which  is  not  a  purpresture,  a  nuisance 
in  fact  must  in  all  cases  be  shown  to  exist. 
People  v.  Vanderbilt,  26  N.  Y.  287,  25  How. 
Pr.  (N.  Y.)  139,  affirming  38  Barb.  (N.  Y.) 
282,  24  How.  Pr.  (N.  Y.)  301. 

Incumbrance  on  Pier  Detrimental  to  Commerce. 
— The  attorney-general  has  the  right  to  main- 
tain an  action  to  cause  the  removal  of  a  build- 
ing upon  a  pier  as  an  interference  with  the 
dominant  right  of  the  public,  and  it  is  suffi- 
cient to  show  that  a  wrong  is  done  to  the  peo- 
ple of  the  state.  People  v.  Macy,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  65. 
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(3)  Against  Usurper  of  Public  Office. — The  attorney-general  has  power,  upon 
his  own  suggestion,  to  inquire  into  the  authority  by  which  any  person  assumes 
to  exercise  the  functions  of  a  public  office  or  franchise,  and  to  cause  his  removal 
therefrom  if  it  appears  that  he  is  a  usurper,  having  no  legal  title  thereto.1 

(4)  For  Protection  of  Public  Trusts  and  Charities. — Where  the  public  is 
interested  in  the  execution  or  protection  of  a  public  trust  or  charity,  the 
attorney-general  is  a  proper  party,  either  as  plaintiff  or  defendant,  as  the  repre- 
sentative of  the  public.2 

(5)  To  Restrain  Unlawful  Exercise  of  Power  by  Corporation — (a)  Municipal 
Corporations. — An  attorney-general  may  bring  an  action  in  the  name  of  the  people 
to  prevent  a  municipal  corporation  from  transcending  its  lawful  powers.3 


Intrusion  on  Public  Land. — The  attorney-gen- 
eral may  entertain  proceedings  in  equity  to 
enjoin  an  intrusion  on  lands  dedicated  to 
private  use,  and  to  compel  the  removal  of 
buildings  erected  there  by  private  individ- 
viduals.    Atty.-Gen.  v.  Tarr,  148  Mass.  309. 

Protection  of  Public  Franchise. — It  is  the 
right  and  duty  of  an  attorney-general  to  in- 
tervene and  prevent  franchises  of  a  public  na- 
ture from  usurpation  or  destruction.  Thus 
the  attorney-general  can  intervene  to  prevent 
the  destruction  of  a  public  market.  Atty.- 
Gen.  v.  Detroit,  71  Mich.  92. 

1.  Action  against  Usurper  of  Public  Office. — 
People  v.  Holden,  28  Cal.  124;  State  v.  Glea- 
son,  12  Fla.  190;  Com.  v.  Fowler,  10  Mass. 
290;  Com.  v.  Allen,  128  Mass.  308. 

See  generally  the  title  Quo  Warranto, 
this  work,  and  for  questions  of  practice  see 
the  title  Quo  Warranto  in  Encyc.  of 
Pleading  and  Practice. 

In  New  York,  by  statute  (Code  Civ.  Pro., 
§  1948),  the  title  to  an  office  can  be  tried 
only  in  an  action  brought  by  the  attorney- 
general,  as  the  remedy  there  provided  is  ex- 
clusive. Concord  Soc.  v.  Stanton,  38  Hun 
(N.  Y.)  1.  See  also  People  v.  Fairchild,  67 
N.  Y.  334,  affirming  8  Hun  (N.  Y.)  334. 

Right  of  Attorney- General  to  Discontinue. — An 
attorney-general  may  dismiss  or  discontinue 
an  information  so  far  as  the  rights  of  the  peo- 
ple may  be  involved.  He  will  not  be  permit- 
ted to  dismiss  to  the  prejudice  of  the  person 
whom  he  has  made  relator,  who  will  be  al- 
lowed to  prosecute  his  own  claims  or  rights 
in  the  suit  so  instituted.  Atty.-Gen.  v.  Bar- 
stow,  4  Wis.  567. 

2.  Protection  of  Public  Trusts  and  Charities. — 
Atty.-Gen.  v.  Newberry  Library,  150  111.  229, 
affirming  51  111.  App.  166;  Newberry  v. 
Blatchford,  106  111.  584;  Jackson  v.  Phillips, 
14  Allen  (Mass.)  539;  Atty.-Gen.  v.  Garrison, 
101  Mass.  223;  Atty.-Gen.  v.  Tudor  Ice  Co., 
104  Mass.  239,  6  Am.  Rep.  227  ;  Female  Assoc. 
v.  Beekman,  21  Barb.  (N.  Y.)  565. 

The  power  to  institute  and  prosecute  a  suit 
for  the  enforcement  of  a  public  charity,  in 
order  to  establish  and  carry  into  effect  the 
purposes  for  which  it  was  created,  is  a  com- 
mon-law power  incident  to  the  office  of  attor- 
ney-general or  public  prosecutor  for  the  gov- 
ernment. Parker  v.  May,  5  Cush.  (Mass.)  336. 

Where  the  Beneficiaries  Are  So  Numerous  and 
Indefinite  that  the  breach  of  trust  cannot  be 
effectively  redressed,  except  by  an  action  in 
behalf  of  the  people,  a  court  of  equity  will 


sustain  an  information  at  the  suggestion  of 
the  attorney-general  in  behalf  of  the  people. 
Atty-Gen.  v.  Garrison,  101  Mass.  223;  Atty.- 
Gen.  v.  Tudor  Ice  Co.,  104  Mass.  239,  6  Am. 
Rep.  227. 

3.  May  Restrain  Unlawful  Exercise  of  Power 
by  a  Municipal  Corporation,  People  v.  New 
York,  32  Barb.  (N.  Y.)  35,  19  How.  Pr.  (N. 
Y.)  155,  9  Abb.  Pr.  (N.  Y.)  253;  as  the  ob- 
taining of  an  injunction  to  restrain  municipal 
authorities  from  awarding  a  contract  to  others 
than  the  lowest  bidders,  People  v.  New  York, 
32  Barb.  (N.  Y.)  35,  19  How.  Pr.  (N.  Y.)  155, 
9  Abb.  Pr.  (N.  Y.)  253;  enjoining  the  illegal 
issue  of  municipal  bonds,  McMullen  -».  Ing- 
ham County  Circuit  Judge,  102  Mich.  608; 
or  the  appropriation  of  corporate  funds  in  an 
unlawful  manner,  Atty.-Gen.  v.  Detroit,  26 
Mich.  263 ;  or  to  prevent  a  board  of  county 
auditors  from  exercising  inhibited  powers, 
Atty.-Gen.  v.  Board  of  Auditors,  73  Mich.  53. 

But  see  State  v.  McLaughlin,  15  Kan.  228, 
22  Am.  Rep.  264,  where  it  is  held  that  an  in- 
junction would  not  issue  on  relation  of  the 
attorney-general  to  restrain  the  collection  of 
a  school  tax  for  the  purpose  of  paying  void 
bonds.  The  decision  was  based  upon  the 
ground  that  the  state  had  no  interest  in  the 
subject-matter,  and  that  each  individual  tax 
payer  had  the  right  himself  to  bring  an  action 
to  restrain  the  collection  as  far  as  he  was 
concerned.  The  court  distinguishes  this  case 
from  those  where  ,  the  attorney-general  is 
allowed  to  restrain  public  corporations  from 
illegal  acts  in  violation  of  their  charter  or  of 
law.  See  generally  the  title  Municipal 
Corporations  in  this  work;  and  the  titles 
Municipal  Corporations;  Parties;  Quo 
Warranto;  Injunction,  in  Encyc.  of 
Pleading  and  Practice. 

Abuse  must  Be  of  a  Substantial  Nature. — In 
Atty.-Gen.  v.  Detroit,  26  Mich.  263,  the  court, 
by  Cooley,  C.  J.,  said  :  "  Where,  however,  the 
attorney-general  is  to  intervene  in  corporate 
affairs  on  behalf  of  the  state,  the  abuse  should 
be  one  of  a  substantial  nature,  and  not  of  a 
character  merely  technical  or  unimportant. 
It  should  appear  that  the  public  has  a  sub- 
stantial interest  in  the  question;  the  right  in- 
volved should  be  a  public  right,  or  at  least 
not  a  private  right  merely;  the  wrong  done 
or  attempted,  if  it  consist  solely  in  a  misuse 
or  misappropriation  of  funds,  should  be  either 
one  involving  questions  of  public  policy,  or, 
where  that  is  not  the  case,  the  amount  in- 
volved should  be  something  more  than  merely 
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(b)  Private  Corporations. — The  right  of  an  attorney-general  in  behalf  of  the 
state  to  prevent,  through  the  courts,  any  private  corporation  from  exercising 
any  power  not  conferred  by  law,  when  such  power  is  detrimental  to  the  public 
interest,  or  the  assumption  of  a  franchise  which  in  itself  is  a  public  wrong,  exists 
from  the  nature  of  the  office,  in  the  absence  of  express  constitutional  and 
statutory  provisions  conferring  it.1 


nominal ;  something  that  is  not  beneath  the 
dignity  of  the  state  to  take  notice  of  and  pro- 
tect by  such  proceeding.  The  remedy  is 
somewhat  extraordinary,  and  substantial 
grounds  ought  to  appear  to  justify  a  resort  to 
it."  piloted  and  approved  in  Atty.-Gen.  v. 
Detroit,  55  Mich.  181. 

No  Power  to  Recover  Misappropriated  Munici- 
pal Funds. — The  attorney-general  has  no 
power  to  recover  money  fraudulently  obtained 
from  a  municipal  corporation,  nor  to  recover 
damages  for  such  fraud,  the  more  especially, 
it  seems,  where  the  wrongdoer  is  not  shown 
to  have  occupied  any  official  fiduciary  relation 
to  the  public  corporation.  People  v.  Inger- 
soll,  58  N.  Y.  1,  17  Am.  Rep.  178,  affirming 
67  Barb.  (N.  Y.)  472,  reversing  People  v. 
Tweed,  13  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 

Ct.)25. 

In  Atty.-Gen.  v.  Moliter,  26  Mich.  444,  it 
is  held  that  an  attorney-general  cannot  sue  in 
equity  to  compel  persons  who  have  received 
money  illegally  from  the  county  treasury  to 
refund,  as  it  is  not  a  matter  of  state  concern, 
but  a  money  demand  belonging  to  the  munic- 
ipality, for  which  an  ordinary  remedy  by  com- 
mon-law action  is  adequate.  Atty.-Gen.  v. 
Moliter,  26  Mich.  444. 

1.  Private  Corporations. — State  v.  Farmers' 
L.  &  T.  Co.,  81  Tex.  530.  See  generally  the 
titles  Corporations  (Private);  Ultra 
Vires,  in  this  work;  and  the  titles  Injunc- 
tion ;  Mandamus  ;  Quo  Warranto,  in 
Encyc.  of  Pleading  and  Practice. 

In  Atty.-Gen.  v.  Jamaica  Pond  Aqueduct 
Corp.,  133  Mass.  361,  the  court,  by  Morton, 
C.  J.,  said  :  "  The  cases  are  numerous  in  which 
it  has  been  held  that  the  attorney-general 
may  maintain  an  information  in  equity  to  re- 
strain a  corporation,  exercising  the  right  of 
eminent  domain  under  a  power  delegated  to 
it  by  the  legislature,  from  any  abuse  or  per- 
version of  the  powers  which  may  create  a 
public  nuisance  or  injuriously  affect  or  en- 
danger the  public  interests.  Citing  Agar  v. 
Regent's  Canal  Co.,  Coop.  77;  Atty.-Gen.  v. 
Great  Northern  R.  Co.,  1  Drew  &  S.  154; 
Atty.-Gen.  v.  Mid-Kent  R.  Co.,  L.  R.  3  Ch. 
100;  Atty.-Gen.  v.  Leeds  Corp.,  L.  R.  5  Ch. 
583;  Atty.-Gen.  v.  Great  Eastern  R.  Co.,  11 
Ch.  Div.  449;  Atty.-Gen.  v.  Great  Northern 
R.  Co.,  4  De  G.  &  S.  75;  Atty.-Gen.  v.  Co- 
hoes  Co.,  6  Paige  (N.  Y.)  133." 

In  People  v.  Tobacco  Mfg.  Co.,  42  How. 
Pr.  (N.  Y.  Supreme  Ct.)  162,  Cardozo,  J., 
said:  "  The  people,  in  their  sovereign  capac- 
ity, are  the  only  ones  who  can  claim  the  for- 
feiture of  the  charter  of  a  corporation.  That 
is  too  well  settled  to  need  authority.  They 
may  claim  the  forfeiture  or  waive  it,  and  they 
may  waive  it  at  one  time  or  at  another,  either 
before  or  at  any  stage  of  a  proceeding  to  en- 


forceit.  That  being  clearly  so,  their  attorney- 
general,  in  the  absence  of  any  expressed  other 
will  of  the  legislature,  acting  as  the  repre- 
sentative of  the  people,  may  of  course  act  for 
them,  and  exercise  complete  control  of  the 
question  how  far  the  forfeiture  shall  be  in- 
sisted upon,  and  when  he  thinks  that  the 
public  interests  require  that  he  should 
prosecute  it  no  further,  and  make  no  claim 
by  reason  of  the  forfeiture,  he  may,  as  he 
did  here,  discontinue  the  suit  and  end  the 
same." 

Controversy  between  Claimants  for  Director- 
ship of  Corporation.  —  An  attorney-general 
cannot  maintain  an  action  to  restrain  the 
prosecution  of  actions  arising  out  of  contro- 
versies between  different  claimants  to  the 
directorship  or  management  of  a  railroad  cor- 
poration, for  the  cancellation  of  stock,  or  to 
restrain  town  commissioners  from  voting  on 
such  stock,  in  which  actions  injunctions  have 
been  issued  and  receivers  appointed,  and  which 
have  given  rise  to  conflicts  of  authority  be- 
tween public  officers  in  the  attempted  execu- 
tion of  conflicting  processes  from  different  ju- 
dicial officers,  in  such  manner  as  to  endanger 
the  public  peace;  because  such  proceedings 
and  the  disorder  arising  therefrom  do  not 
constitute  a  public  nuisance.  People  v.  Albany, 
etc.,  R.  Co.,  5  Lans.  (N.  Y.)  25,  affirmed  in 
57  N.  Y.  161,  reversing  55  Barb.  (N.  Y.)  344, 
38  How.  Pr.  (N.  Y.)  228,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  265,  1  Lans.  (N.  Y.)  308. 

Action  to  Declare  Association  Not  a  Corpora- 
tion.— Under  a  statute  (Nezv  York  Code  Civ. 
Pro.,  §  1948,  subd.  3)  providing  that  "  the  attor- 
ney-general may  maintain  an  action  upon 
his  own  information  *  *  *  against  one  or 
more  persons  who  act  as  a  corporation  *  *  * 
without  being  duly  incorporated,"  it  is  not 
necessary  for  the  attorney-general  to  obtain 
leave  of  the  court  to  bring  such  an  action. 
People  v.  Boston,  etc.,  R.  Co.,  27  Hun  (N. 
Y.)  528. 

May  Compel  Operation  of  Railroad. — The  at- 
torney-general, in  behalf  of  the  people,  has 
power  to  bring  an  action  to  compel  a  railroad 
company  to  repair  a  portion  of  its  road  and 
to  operate  the  same.  People  v.  Albany,  etc., 
R.  Co.,  19  How.  Pr.  (N.  Y.  Supreme  Ct.)  523, 
37  Barb.  (N.  Y.)  216. 

Compulsory  Issue  of  Mileage  Tickets. — The 
attorney-general  is  the  proper  officer  to  lay  an 
information  to  compel  a  railroad  company  by 
mandamus  to  issue  mileage  tickets  under  a 
statute  (Mass.  Laws  1892,  c.  389)  providing 
that  railroad  companies  shall  sell  to  all  per- 
sons applying  therefor  mileage  tickets  at  a 
certain  rate.  Atty.-Gen.  v.  Old  Colony  R. 
Co.,  160  Mass.  62,  56  Am.  &  Eng.  R.  Cas.  59. 
See  the  titles  Carriers  of  Passengers; 
Railroads;  Tickets  and  Fares. 
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A  TTORNE  Y-GENERAL. 


State  Attorney-General. 


c.  May  Enter  a  Nolle  Prosequi. — An  attorney-general,  as  at  common 
law,  has  the  power,  virtute  officii,  to  enter  a  nolle  prosequi,  and  it  seems  that  the 
court  has  no  right  to  curtail  this  power.1 

(I  No  Power  to  Employ  Counsel. — Independent  of  statute,  an  attorney- 
general  has  no  authority  to  appoint  special  counsel  to  act  generally  for  him  in 
actions  or  proceedings  in  which  the  state  is  interested.2 

Contract  Void. — And  a  contract  made  with  an  attorney-general  for  the  services 
of  counsel  is  void,  unless  expressly  or  impliedly  authorized  by  statute.3 

c.  Courts  will  Not  Control  Discretion. — An  attorney-general,  in  the 
exercise  of  the  functions  incident  to  his  office,  is  endowed  with  large  discretion 
over  matters  of  public  concern,  and  generally  the  exercise  of  such  discretion  is 
in  its  nature  a  judicial  act,  over  which  the  courts  have  no  control.4 


1.  May  Enter  a  Nolle  Prosequi. — Com.  v. 
Tuck,  20  Pick.  (Mass.)  356;  People  v.  Mc- 
Leod,  1  Hill  (N.  Y.)  405,  37  Am.  Dec.  328. 

See  generally  the  title  Nolle  Prosequi 
in  this  work,  and  for  matters  of  procedure  see 
the  title  Nolle  Prosequi  in  Encyc.  of 
Pleading  and  Practice. 

In  New  York  it  is  now  provided  by  statute 
(Code  of  Crim.  Pro.,  671,  672)  that 
the  entry  of  a  nolle  prosequi  is  abolished,  and 
that  the  attorney-general  cannot  discontinue 
or  abandon  a  prosecution  for  crime  without 
the  consent  of  the  court. 

Cannot  Enter  while  Cause  Is  at  Issue. — The 
attorney-general's  prerogative  of  entering  a 
nolle  prosequi  is  suspended  while  the  cause  is 
in  issue  to  the  jury,  and  he  cannot  then  enter 
it  without  leave  of  the  court.  State  v.  I.  S. 
S.,  1  Tyler  (Vt.)  178. 

2.  No  Power  to  Employ  Counsel. — People  v. 
Talmage,  6  Cal.  256;  Julian  v.  State,  122  Ind. 
68;  Julian  v.  State,  140  Ind.  581;  Atty.-Gen. 
v.  Continental  L.  Ins.  Co.,  88  N.  Y.  571; 
People  v.  Metropolitan  Telephone,  etc.,  Co., 
64  How  Pr.  (N.  Y.  Supreme  Ct.)  66,  11  Abb. 
N.  Cas.  (N.  Y.)  304. 

LTnder  a  statute  (Laws  of  New  York  1848, 
c-  357)  §  2)  providing  that  "the  attorney- 
general  shall  be  and  hereby  is  authorized  to 
employ  additional  counsel  in  prosecuting  and 
defending  suits  and  proceedings  in  which  the 
people  are  a  party,  or  are  interested,  at  any  gen- 
eral or  special  term,  or  at  chambers  of  the  Su- 
preme Court  in  any  of  the  judicial  districts  of 
the  state,  whenever  the  discharge  of  other  offi- 
cial duties  shall  prevent  him  attending  in  per- 
son," it  is  held  that  the  attorney-general  has 
no  right  to  appear  by  special  or  local  counsel 
on  the  trial  of  a  case  at  the  Circuit  Court. 
People  v .  Metropolitan  Telephone,  etc.,  Co., 
64  How.  Pr.  (N.  Y.  Supreme  Ct.)  66,  11  Abb. 
N.  Cas.  (N.  Y.)  304. 

In  Louisiana,  by  statute  (Acts  1872,  pp.  61, 
62)  the  attorney-general  has  the  right  to  des- 
ignate an  attorney  at  law  to  assist  the  at- 
torney of  the  state,  or  to  prosecute  alone 
in  certain  cases.  State  v.  Russell,  26  La. 
Ann.  68. 

Common-law  Power  to  Appoint  Deputy. — It 

seems  that  the  right  of  an  attorney-general 
to  appoint  deputies  was  recognized  by  the 
early  common  law.  See  4  Reeves's  Hist.  Eng. 
Law,  c.  25,  122,  where  the  author  states  the 
language  in  the  first  recorded  patent  of  an 
attorney-general  (11  Edward  IV.)  to  be  as 


follows:  " Attornatus-generalis  in  Anglia, 
cum  fotestate  deputandi  clericos  ac  officiarios 
sub  se  in  qualitercunque  curia  de  recordo." 
The  term  officiarius  apparently  conveys  the 
idea  of  a  deputy  with  full  power,  and  was 
a  term  used  by  the  canon  law  to  designate  the 
person  to  whom  the  bishop  commits  the 
charge  of  his  jurisdiction.  See  in  verbo  Bouv. 
Law  Diet. 

Appointing  Deputy  in  Certain  Cases  Is  Not  the 
Creation  of  a  New  Office. — The  South  Dakota 
statute  (S.  Dak.  Laws  1890,  §  12,  c.  101) 
authorizing  the  attorney-general  in  certain 
contingencies  to  appoint  a  reputable  attorney 
to  prosecute  certain  cases  is  not  invalid  in 
that  it  attempts  to  confer  upon  the  attorney- 
general  the  power  to  create  a  new  office. 
State  v.  Becker,  3  S.  Dak.  29. 

Allowances  to  Special  Counsel  Employed  with- 
out Authority. — Wliere,  without  authority,  an 
attorney-general  has  designated  special  coun- 
sel to  act  for  him  in  proceedings  to  wind  up 
the  affairs  of  an  insolvent  corporation,  the 
court  has  no  authority  to  make  an  allowance 
to  such  special  counsel  payable  out  of  the 
funds  in  the  hands  of  the  receiver  of  the  in- 
solvent corporation.  Atty.-Gen.  v.  Continen- 
tal L.  Ins.  Co.,  88  N.  Y.  571. 

3.  Contract  for  Services  Void. — Julian  v.  State, 
122  Ind.  68. 

4.  Courts  will  Not  Review  Discretion. — State 
v.  Gleason,  12  Fla.  190;  People  v.  Rosendale, 
76  Hun  (N.  Y.)  103,  affirmed  in  142  N.  Y. 
126;  People  v.  Fairchild,  67  N.  Y.  334,  affirm- 
ing 8  Hun  (N.  Y.)  334;  People  ».  Atty.- 
Gen.,  22  Barb.  (N.  Y.)  114;  People*'.  Central 
Cross-Town  R.  Co.,  21  Hun  (N.  Y.)  476; 
Thompson  v.  Watson,  48  Ohio  St.  552;  State 
v.  Taylor,  50  Ohio  St.  120.  See  generally  the 
titles  Mandamus;  Certiorari,  in  Encyc. 
of  Pleading  and  Practice. 

When  Positive  Duty  Imposed. — Where  a  duty 
is  imposed  on  the  attorney-general  in  which  he 
has  no  discretion,  the  court  will  compel  him  to 
act  by  mandamus.  State  v.  Berry,  3  Minn. 
190. 

Action  against    Private   Corporation.  —  The 

question  as  to  whether  the  public  interest 
requires  the  bringing  of  an  action  against  a 
domestic  corporation  to  remove  its  trustees 
from  their  position  is  in  New  York  committed 
by  statute  to  the  absolute  discretion  of  the  at- 
torney-general (Code  Civ.  Pro.,  1781, 
1782),  and  is  not  the  subject  of  inquiry  by  the 
courts.  People  v.  Ballard,  134  N.  Y.  269, 
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Mandamus  to  Compel  Action. — While  mandamus  will  not  lie  to  review  his  action, 
it  will  be  granted  to  compel  him  to  act  and  to  exercise  his  judgment.1 

/  Not  Liable  for  Costs. — Where  an  action  is  brought  by  an  attorney- 
general  in  his  official  capacity,  on  behalf  of  the  state,  it  is  error  to  decree  costs 
against  him  personally.2 

g.  Official  Opinion  as  a  Defense. — In  Minnesota,  where  a  prosecution 
was  instituted  upon  the  suggestion  and  with  the  indorsement  of  the  attorney- 
general  of  the  state,  and  carried  on  in  strict  accordance  with  his  views,  under 
his  instructions,  and  in  good  faith,  this  was  held  to  be  a  complete  defense  to  an 
action  for  malicious  prosecution.3  In  Indiana,  in  a  suit  on  the  official  bond  of 
the  state  auditor  for  failing  to  pay  over  certain  fees  received,  the  legal  opinion 
of  the  attorney-general,  in  accordance  with  which  he  acted,  was  held  to  be  no 
justification.4 

ATTORNMENT.  (See  also  the  titles  Landlord  and  Tenant;  Vendor 
AND  Purchaser,  for  a  full  exposition  of  the  subject.) — "Attornment"  is  the 
acknowledgment  by  a  tenant  of  a  new  landlord  on  the  alienation  of  land,  and 
an  agreement  to  become  tenant  of  the  purchaser.5 


reversing  56  Hun  (N.  Y.)  125;  reargument 
denied  (Ct.  App.),  48  N.  Y.  St.  Rep.  846. 

1.  Mandamus  to  Compel  Action. —People  v. 
Rosendale,  76  Hun  (N.  Y.)  103,  reversing  5 
Misc.  Rep.  (N.  Y.)  378,  affirmed  in  142  N.  Y. 
126. 

But  not  to  coerce  his  judgment.  People  v. 
Fairchild,  67  N.  Y.  334,  affirming  8  Hun  (N. 
Y.)  334- 

2.  Not  Liable  for  Costs. — Atty.-Gen.r.  Illinois 
Agricultural  College,  85  111.  516.  See  the 
title  Costs,  this  work,  and  also  the  same  title 
in  Encyc.  of  Pleading  and  Practice. 

Costs  should  not  be  granted  against  an 
attorney-general  where  he,  in  behalf  of  the 
state,  unsuccessfully  prosecutes  an  action,  on 
his  relation  as  officer  against  a  county,  involv- 
ing the  right  to  public  money.  State  v.  Ma- 
rion County,  85  Ind.  489. 

3.  Gilbertson  v.  Fuller,  40  Minn.  413.  See 
the  title  Advice  of  Counsel,  vol.  1,  p.  894. 

4.  Dodd  v.  State,  18  Ind.  56. 

5.  Lindley  v.  Dakin,  13  Ind.  389. 

An  acknowledgment  or  agreement  by  the 
tenant  of  one  that  the  freehold  is  in  another, 
or  that  the  other  is  his  landlord,  is  in  law 
denominated  an  attornment,  and  by  statute  an 
attornment  of  a  tenant  to  a  stranger  is  void. 
Foster  v.  Morris,  3  A.  K.  Marsh.  (Ky.)  611. 

"Attornment  is  the  consent  of  a  tenant  to  the 
grant  of  his  landlord  ;  he  must  be  a  tenant, 
and  the  grant  assented  to  must  be  that  of  his 
landlord;  the  assent  of  any  stranger  is  no 
attornment  for  want  of  privity."  Souders  v. 
Vansickle,  8  N.  J.  L.  317.  See  also  Kurtz  v. 
Cummings,  24  Pa.  St.  35. 

By  attornment  is  meant  the  act  of  recogni- 
tion of  a  new  landlord,  implying  an  engage- 
ment to  pay  rent  and  perform  covenants  to 
him.  The  word  is  taken  from  the  feudal  law, 
where  it  signifies  the  transfer,  by  act  of  the 
lord  and  consent  of  the  tenant,  of  the  homage, 
service,  fealty,  etc.,  of  the  tenant  to  a  new 
lord  who  had  acquired  the  estate.  Abbott's 
Law  Diet. ;  Willis  v.  Moore,  59  Tex.  636. 

The  Stat,  of  4  Anne,  c.  16,  §  9,  makes  all 
grants  and  conveyances  of  the  remainder  or 


reversion  good  and  effectual  without  an  at- 
tornment of  the  tenant.  This  statute  or  simi- 
lar statutes  are  in  force  in  most,  if  not  all,  the 
United  States.  See  Tilford  v.  Fleming,  64 
Pa.  St.  }oi  ;  Foster  v.  Morris,  3  A.  K. 
Marsh.  (Ky.)  611. 

In  New  York  it  seems  that  the  law  of  at- 
tornment is  still  in  force  in  cases  specified  in 
1  Rev.  Stat.  740,  §  3.  Austin  v.  Ahearne,  61 
N.  Y.  6. 

Invalid  Agreement  between  Tenant  and  Pur- 
chaser.— An  agreement  by  a  purchaser  under 
a  contract,  having  no  right  to  possession  until 
he  has  fulfilled  the  terms  of  the  contract,  with 
the  tenant,  that  the  latter  shall  continue  in 
possession  as  his  tenant  upon  the  terms  ar- 
ranged between  them,  without  evidence  of  the 
consent  of  the  vendor  to  deliver  possession, 
does  not  constitute  an  attornment.  Kurtz  v. 
Cummings,  24  Pa.  St.  35.  The  court  in  that 
case  said  :  "The  purchaser,  under  the  terms 
of  the  contract,  had  no  right  to  possession 
without  payment  of  the  hand  money,  and 
there  is  no  evidence  that  the  vendor  consented 
to  deliver  possession  without  it.  The  agree- 
ment between  the  purchaser  and  the  tenant, 
without  the  consent  of  the  vendor,  and  without 
any  right  of  possession  derived  from  him,  did 
not  constitute  an  attornment  in  any  proper 
sense  of  the  term.  'An  attornment  shall  not 
inure  or  work  to  pass  any  interest  to  make  a 
bad  grant  good,  nor  to  give  a  man  a  tenancy 
by  disseisin,  intrusion,  or  abatement.'  Sheph. 
Touch.  254.  The  purchaser  had  done  nothing 
to  acquire  an  interest  in  the  land,  and  his 
agreement  with  the  vendor's  tenant  gave  his 
claim  no  additional  validity."  See  also  Sou- 
ders v.  Vansickle,  8  N.  J.  L.  317. 

Distinction  between  an  Attornment  and  a  New 
Tenancy. — "  The  effect  of  an  attornment  has 
been  most  clearly  stated  by  Ilolroyd,  J.,  in 
Cornish  v.  Searell,8  B.  &  C.  471,  15  E.  C.  L. 
267.  He  there  points  out  the  distinction 
between  an  attornment  and  a  new  tenancy. 
He  says:  '  Where  the  original  landlord  parts 
with  his  estate,  and  transfers  it  to  another, 
and  the  tenant  consents  to  hold  of  that  other, 
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AUCTION  POOLS.— See  note.1 


the  tenant  is  said  to  attorn  to  the  new  land- 
lord. The  attornment  is  the  act  of  the  tenant 
putting  a  person  in  the  place  of  another  as  his 
landlord.  The  tenant  who  has  attorned  con- 
tinues to  hold  upon  the  same  terms  as  he  held 
of  his  former  landlord.  But  in  the  present 
case  the  agreement  is  for  a  new  tenancy,  and 
is  for  a  time  and  upon  conditions  which  may 
vary  from  those  in  the  former  lease,  accord- 
ing to  the  agreement  of  the  parties.  I  think, 
therefore,  that  this  instrument  was  an  agree- 
ment, and  not  a  mere  attornment.'  Little- 
dale,  J.,  expressed  the  same  view.  This  dis- 
tinction was  adopted  and  acted  upon  in  Doe 
v.  Edwards,  5  Ad.  &  El.  95,  31  E.  C.  L.  287; 
Doe  v.  Boulter,  6  Ad.  &  El.  675,  33  E.  C.  L. 
172;  Doe  v.  Smith,  8  Ad.  &  El.  255,  35  E.  C. 
L.  387."  See  also  Austin  v.  Ahearne,  61  N. 
Y.  6. 

1.  Gaming.  —  See  the  title  Gaming. 

In  James  v.  State,  63  Md.  248,  it  was  held 
that  the  selling  of  auction  pools  was  not  an 
offense  against  the  gaming  statute.  The  court 
said  :  "  The  auction  pools  were  conducted  ac- 
cording to  the  system  following :  A  certain 
number  of  horses  is  entered  to  run  at  a  cer- 
tain race,  to  be  held  at  a  certain  time  and 
place.  Any  person  desiring  to  invest  money 
in  a  pool  or  race  offers  to  the  auctioneer  a 
certain  amount  of  money  for  the  choice  or  se- 


lection of  a  horse,  which  he  supposes  will  be 
the  winner  of  the  race.  A  number  of  bids  may 
be  offered  forthe  first  choice.  The  person  offer- 
ing the  highest  amount  obtains  the  first  choice 
or  selection  of  the  horse  which  he  supposes 
will  be  the  winner,  which  horse  he  then  and 
there  names ;  the  amount  then  and  there 
offered  for  the  first  choice  is  then  and  there 
deposited  in  the  hands  of  the  parties  conduct- 
ing the  pool.  It  often  occurs  that  after  sev- 
eral different  choices  are  selected  by  the  per- 
sons bidding,  there  remain  a  number  of 
horses  undisposed  of;  these  are  called  'the 
field.'  These  are  taken  together  by  the  per- 
son offering  and  depositing  the  highest 
amount  for  the  same.  The  amount  so  depos- 
ited for  each  choice  and  the  field  (if  there  be 
a  field)  are  added  together,  and  the  total  con- 
stitutes what  is  commonly  called  'the  pool.' 
Each  person  so  depositing  his  money  on  his 
choice  or  on  the  field  receives  a  card  or  re- 
ceipt for  the  same,  showing  the  horse  or  (if 
on  the  field)  the  horses  selected,  the  amount 
so  deposited,  and  the  total  amount  in  the  pool. 
The  money  in  the  pool  (less  the  commission 
of  five  per  cent,  to  the  person  or  persons  con- 
ducting the  pool)  is  paid  to  the  person  having 
selected  the  winning  horse  in  the  race,  upon 
presentation  of  the  card  or  receipt  aforesaid 
to  the  person  conducting  the  pooh" 
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For  other  matters  of  Substantive  La  wand  Evidence  relatea  to  this  subject,  see  the  titles 
AGENCY,  vol.i,  p.  930;  FRAUDS,  STATUTE  OF;  fUDICIAL  SALES;  LIENS; 
OCCUPATION,  BUSINESS,  AND  PRIVILEGE  TAXES;  SALES;  VENDOR 
AND  PURCHASER;  WARRANTY. 

I.  Definition — Auction. — An  auction  is  a  public  competitive  sale  of  land  or 
goods  by  outcry  to  the  highest  bona  fide  bidder.1 

Auctioneer. — An  auctioneer  is  a  person  who  conducts  such  sale.2 


1.  Definition. — "An  Auction,  in  the  widest 
sense  of  the  term,"  as  defined  in  Bateman  on 
Auctions  (1st  Am.  ed.),  p.  1,  "is  a  sale,  how- 
ever conducted,  by  which  a  person  obliges 
himself  to  transfer  property  to  the  highest 
bidder  within  the  conditions  of  the  sale;  it 
ordinarily  denotes  such  a  sale  conducted  in 
the  usual  manner." 

niustrations. — In  Rex  v.  Taylor,  M'Clel. 
362,  13  Price  636,  each  bidder  was  directed  to 
put  two  bids  on  one  slip  of  paper;  the  prop- 
erty, by  the  conditions  of  sale,  was  to  go 
to  the  highest  bidder;  if,  of  the  two  bids  on 
the  same  slip,  the  lower  should  be  higher  than 
the  higher  bid  of  any  other  bidder,  such  lower 
bid  should  be  the  purchase  price.  This  was 
held  to  be  an  auction. 

A  testator  directed,  by  his  will,  that  his  land 
should  be  sold  at  auction,  and  it  was  adver- 
tised for  sale.  A  offered  by  letter  a  certain 
sum  ;  no  other  bid  being  as  much  as  A  offered, 
the  land  was  conveyed  to  A.  It  was  held  that 
this  was  a  sale  at  auction  within  the  terms  of 
the  will.  Tvree  Williams,  3  Bibb  (Ky.) 
368,  6  Am.  Dec.  663. 

Origin  of  Auctions. — The  word  "auction"  is 
derived  from  the  Latin  augeo,  and  means  to 
gradually  increase.  The  Romans  made  use  of 
auction  sales  to  dispose  of  prisoners  and  the 
spoils  of  war.  On  such  occasions,  a  spear 
stuck  in  the  ground,  either  in  the  open  field  or 
before  the  tent  of  the  prisoner,  indicated  the 
place  of  sale.  To  the  spear  was  attached  a  red 
streamer,  which  is  probably  the  origin  of  our 
custom  of  indicating  the  place  of  sale  by  a  red 
flag.  Sales  thus  conducted  were,  by  the  Ro- 
mans, said  to  be  sub  hasta.  American  Law 
Register,  vol.  22,  p.  1 ;  Crandall  v.  State,  28 
Ohio  St.  479 : 

Various  Kinds  of  Auctions. — There  are  several 
kinds  of  sales  which  are  commonly  called  auc- 
tions ; 

Dutch  Auction. — In  a  Dutch  auction,  property 
is  put  up  at  a  price  higher  than  its  value.  This 
price  is  gradually  lowered  until  some  one  ac- 


cepts the  offer.  It  is  difficult  to  see  in  what 
sense  this  is  an  auction.  It  is  a  sale,  not  by  an 
increase  of  bids,  but  by  a  decrease  in  the  price 
at  which  property  is  offered  for  sale.  Deposit 
v.  Pitts,  18  Hun  (N.-Y.)  475  ;  Crandall  v.  State, 
28  Ohio  St.  479. 

Roup. — An  auction  in  Scotland  is  called  a 
"  roup,"  and  the  proceedings  there  are  much 
the  same  as  in  England  and  the  United  States. 
There  is,  however,  this  difference  :  if  a  dispute 
takes  place  among  the  bidders,  it  is  referred  to 
an  umpire  called  the  "judge  of  roup."  The 
price  at  which  biddings  begin,  when  land  is 
sold,  is  called  the  "upset  price." 

Survey. — There  exists,  principally  in  Devon- 
shire and  Corn-Mail,  a  mode  of  sale  called  a 
"  survey."  The  vendor  is  not  obliged  to  sell  to 
the  highest  bidder.  After  all  the  bids  are  in, 
the  vendor,  if  dissatisfied  with  the  highest  bid, 
may  offer  the  property  at  an  advanced  price 
first  to  the  highest  bidder,  and,  if  he  declines 
the  offer,  then  to  the  next  highest  bidder,  and 
so  on  through  the  list  to  the  lowest  bidder.  If 
none  of  the  bidders  accept  this  offer,  the  prop- 
erty remains  the  vendor's. 

The  case  of  Klohs  r.  Reifsnyder,  61  Pa.  St. 
240,  interpreting  a  statute,  illustrates  a  prac- 
tice the  converse  of  a  survey. 

2.  Auctioneer. — Russell  v.  Miner,  61  Barb. 
(N.  Y.)  534. 

A  shopkeeper  offered  goods  for  sale  at  a 
fixed  retail  price.  Public  attention  was  called 
to  the  sale  by  the  use  of  such  loud  outcries  as 
auctioneers  usually  employ.  It  was  held  that 
he  was  not  an  auctioneer  within  the  statute 
prohibiting  sales  at  auction  without  a  license, 
the  essence  of  an  auction  within  the  statute 
being  a  sale  by  an  increase  in  the  amount 
of  bids.    Crandall  v.  State,  28  Ohio  St.  479. 

In  Goshen  v.  Kern,  63  Ind.  469,  30  Am. 
Rep.  234,  counsel  contended  that  the  w<  td 
"  auctioneer "  refers  to  one  who  sells  the 
goods  of  another,  and  does  not  include  per- 
son who  sells  only  his  o\)-n  goods.  Upon  this 
point  Howk,  C.  J.,  said  :  "The  argument  of 
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II.  Who  may  Be  an  Auctioneer — Statutory  Regulation— 1.  In  General.— 
The  right  to  sell  goods  at  auction  belongs  to  the  individual.  The  state,  in  the 
exercise  of  its  police  power,  may,  however,  limit  or  qualify  this  right.  But  in 
the  absence  of  a  limitation  any  one  may  be  an  auctioneer.1 

2.  Auctioneers  License.— In  England  and  many  of  the  United  States  statutes 
have  been  passed  requiring  auctioneers  to  take  out  licenses.  Many  of  the 
states  have  delegated  to  towns  and  municipal  corporations  the  right  to  pass 
ordinances  on  this  subject. 

Object  of  License — Construction  of  Statutes. — In  all  the  states  protection  to  the 
public  seems  to  be  an  object,  and  in  a  few  of  the  states  there  is  an  additional 
object  of  revenue.  These  statutes  and  ordinances  are  penal,  and,  unless  their 
language  requires  a  different  construction,  do  not  vitiate  a  sale  made  by  one 
not  licensed.2 


counsel  is  founded  upon  one  of  the  definitions 
of  the  word  '  auctioneer,'  in  Bouvier's  Law 
Dictionar)',  as  follows:  'A  person  author- 
ized by  law  to  sell  the  goods  of  others  at  pub- 
lic saie.'  If  the  term  '  auctioneer  '  had  no 
other  meaning  than  the  limited  one  thus  given 
it,  the  argument  of  counsel  would  be  perhaps 
well  founded  ;  but  Bouvier  also  defines  an  auc- 
tioneer as  '  one  who  conducts  a  public  sale  or 
auction.'  In  Burrill's  Law  Dictionary  an 
auctioneer  is  defined  as  '  one  who  conducts  an 
auction  or  public  sale,'  and  again  as  'a  per- 
son who  is  authorized  to  sell  goods  or  mer- 
chandise at  public  auction  or  sale  for  a 
recompense,  or  (as  it  is  commonly  called)  a 
commission.'  In  Wharton's  Law  Dictionary 
auctioneers  are  defined  to  be  '  licensed  agents 
appointed  to  sell  property  and  to  conduct 
sales  or  auctions.'  In  Webster's  Dictionary 
the  meaning  of  the  word  '  auctioneer  '  is 
thus  given  :  'A  person  who  sells  by  auction  ; 
a  person  who  disposes  of  goods  or  lands  by 
public  sale  to  the  highest  bidder.'  In  Wor- 
cester's Dictionary  the  word  'auctioneer'  is 
defined  as  follows  :  '  One  whose  business  it  is 
to  offer  property'  for  sale  by  auction ;  one  who 
invites  bids  at  a  sale  by  auction.'  It  will 
be  seen  by  these  various  definitions  of  the 
word  '  auctioneer,'  by  the  best  lexicographers, 
legal  and  otherwise,  of  our  language,  that  it, 
as  ordinarily  used,  has  no  such  limited  and 
confined  meaning  as  the  appellee's  counsel 
have  sought  to  give  it.  In  the  first  rule  pre- 
scribed by  law  in  this  state  for  the  construc- 
tion of  statutes  it  is  provided  that  '  words 
and  phrases  shall  be  taken  in  their  plain  or 
ordinary  and  usual  sense.'  Under  the  allega- 
tions of  the  appellant's  complaint  the  appellee 
was  an  auctioneer  within  the  plain,  ordinary, 
and  usual  sense  of  that  term." 

A  Crier  of  Tobacco  is  held  to  be  an  auc- 
tioneer in  Ohio.  State  v.  Withers,  3  Ohio  N. 
P.  63. 

Distinction  between   an   Auctioneer  and  a 

Broker. — An  auctioneer  cannot  buy,  nor  can 
he  sell  at  a  private  sale.  A  broker  can  both 
buy  and  sell,  and  as  well  at  private  as  at  public 
sales.  Wilkes  v.  Ellis,  2  H.  Bl.  555  ;  M'Mechen 
v .  Baltimore,  3  Har.  &  J.  (Md.)  534.  See  the 
title  Brokers. 

Distinction  between  an  Auctioneer  and  a  Pawn 
broker. — A  pawnbroker  lends  money  upon  a 
pledge,  and  this  the  auctioneer  does  not  do. 
Hunt  v.  Philadelphia,  35  Pa.  St.  277 ;  Thomas 


v.  Kerr,  3  Bush  (Ky.)  619,  96  Am.  Dec.  262. 
See  the  title  Pawnbrokers. 

1.  Mechem  on  Agency,  §  892. 
A  Stockholder  and  Officer  of  a  Corporation  may 

act  as  auctioneer  in  a  sale  for  the  corpora- 
tion. Dupuy  v.  Delaware  Ins.  Co.,  63  Fed. 
Rep.  680.  See  Kearney  v.  Taylor,  15  How. 
(U.  S.)  494. 

2.  English  Statutes. — The  following  English 
cases  interpret  the  statute  of  89  Vict.,  c.  15, 
and  30  and  31  Vict.,  c.  48,  in  reference  to  auc- 
tioneer's license:  Johnson  v.  Hudson,  11 
East  180;  Brown  V:  Duncan,  10  B.  &  C.'93, 
21  E.  C.  L.  29,  5  M.  &  R.  114;  Bailey  v.  Har- 
ris, 12  B.  905,  64  E.  C.  L.  905,  18  L.  J.  Q. 
B.  115,  13  Jur.  341 ;  Smith  v.  Mawhood,  14  M. 
&  W.  452,  15  L.  J.  Exch.  149;  Smith  v.  Lindo, 
5  C.  B.  N.  S.  587,  94  E.  C.  L.  587,  27  L.  J.  C. 

P-  335.  4  Jur-  N-  S.  974- 

Statutes  in  United  States  —  California. — 
State  v.  Poulterer,  16  Cal.  515  ;  State  v.  Conk- 
ling,  19  Cal.  501. 

Illinois. — Wiggins  v.  Chicago,  68  111.  372. 
Iowa. — Oskaloosa  v.  Tullis,  25  Iowa  440; 
Decorah  v.  Dunstan,  38  Iowa  96. 

Louisiana. — Florance  v.  Richardson,  2  La. 
Ann.  663. 

Massachusetts. — Jordan  v.  Smith,  19  Pick. 
(Mass.)  287;  Clark  v.  Cushman,  5  Mass.  505. 

New  York—  Deposit  v.  Pitts,  18  Hun  (N. 
Y.)  475;  Buffalo  v.  Marion,  13  Misc.  Rep. 
(Buffalo  Super.  Ct.)  639. 

The  License  Generally  Confines  the  Authority 
of  an  auctioneer  to  a  particular  town  or 
county,  often  to  a  particular  salesroom.  Wat- 
erhouse  v.  Dorr,  4  Me.  333;  Robinson  v. 
Green,  3  Met.  (Mass.)  159;  Wood  v.  Com.,  12 
S.  &  R.  (Pa.)  213. 

Adjournment  of  Sale  by  One  Not  Licensed  as 
Auctioneer. — Adjourning  an  auction  sale  from 
time  to  time  may  be  done  by  one  who  is  not 
licensed,  although  the  sale  is  to  be  held  by  a 
licensed  auctioneer.  Hosmer  v.  Sargent,  8 
Allen  (Mass.)  97,  85  Am.  Dec.  683. 

Auctioneer  Making  Advances  and  Charging 
Commission  Thereon. — A  licensed  auctioneer 
in  Philadelphia  who  advances  money  on  con- 
signments and  charges  a  commission  for  such 
advances  must  also  take  out  a  pawnbroker's 
license.    Hunt  v.  Philadelphia,  35  Pa.  St.  277. 

State  and  City  Licenses. — An  auctioneer  may- 
be required  to  take  out  a  license,  both  from 
the  state  and  from  the  municipality  wherein  he 
does  business.    Simpson  v.  Savage,  1  Mo.  359. 
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3.  Auctioneer's  Bond. — Many  states,  in  addition  to  a  license,  require  an 
auctioneer  to  give  a  bond,  with  one  or  more  sureties,  conditioned  upon  the 
faithful  performance  of  duty.1  These  bonds  are  usually  available,  not  only  to 
secure  the  government  the  payment  of  taxes  and  duties,  but  also  to  protect 
persons  dealing  with  auctioneers.  The  liability  of  a  surety  depends  upon  the 
condition  of  the  bond,  and  is  never  more  extensive  than  the  obligation  which 
it  imposes.2 

Failure  to  Account. — Since  it  is  usually  one  of  the  duties  of  an  auctioneer  to 
account  for  moneys  received  by  him,  his  surety  will  be  liable  in  the  case  of 
negligence  or  failure  in  the  performance  of  this  duty.3 


License  Fee  from  Both  Owner  of  Goods  and  Auc- 
tioneer.— A  statute  or  ordinance  providing 
that  no  person  shall  sell  goods  at  auction  with- 
out taking  out  a  license,  and  a  statute  requir- 
ing all  persons  to  take  out  licenses  before 
exercising  the  calling  of  auctioneer,  are  inde- 
pendent, and  do  not  apply  to  the  same  matter. 
The  former  requires  a  license  fee  from  the 
owner  of  the  goods,  the  latter  from  the  auc- 
tioneer.   Fretwell  v.  Troy,  18  Kan.  271. 

Auctioneer's  Agent  or  Deputy. — Upon  the 
question  whether  the  license  of  an  auctioneer 
will  protect  his  agent  or  deputy,  Preston,  J., 
in  Poree  v.  Bonneval,  6  La.  Ann.  389,  said  : 
"The  second  section  of  the  Act  of  1850,  for- 
bidding an  auctioneer  to  authorize  any  person 
to  act  as  his  substitute  in  making  an  auction 
sale,  and  requiring  him,  in  all  cases,  to  make 
in  person  the  sales  advertised  by  him,  we  think 
was  complied  with  by  attending  and  superin- 
tending the  sale  in  person,  and  that  directing 
his  crier  to  perform  the  merely  ministerial 
duty  of  crying  the  property  was  not  a  violation 
of  the  prohibition  of  the  statute.  For  if  so,  the 
auctioneer  could  not  direct  his  clerk  on  the  spot 
to  enter  the  adjudications  in  the  salesbooks,  or 
his  servants  to  scatter  the  advertisements  and 
lithographs  among  the  bidders." 

Where  there  Is  No  Compensation. — A  person 
may  be  guilty,  under  the  Missouri  Act  to 
license  auctioneers  (R.  C.  1845,  p.  162),  of  ex- 
ercising the  business  of  a  public  auctioneer 
without  license,  although  he  may  receive  no 
compensation  for  the  act  of  selling.  State  v. 
Rucker,  24  Mo.  557. 

For  Further  Discussion,  see  the  title  Occupa- 
tion, Business,  and  Privilege  Taxes. 

Sale  Not  Void. — The  fact  that  an  auctioneer 
is  not  licensed  according  to  the  statute  will 
not  vitiate  the  sale.  Williston  v.  Morse,  10 
Met.  (Mass.)  17;  Robinson  v.  Green,  3  Met. 
(Mass.)  159. 

A  note  given  for  goods  bought  at  auction  is 
valid,  although  the  auctioneer  sold  without 
the  license  required  by  statute.  Gunnaldson 
v.  Nyhus,  27  Minn.  440. 

1.  Bonds — California. — State  v.  Poulterer, 
16  Cal.  514. 

Louisiana. — Mouton  v.  Noble,  1  La.  Ann. 
192;  St.  Louis  v.  Bonneval,  13  La.  Ann. 
321. 

Maryland. — M'Mechen  v.  Baltimore,  3 
Har.  &  J.  (Md.)  534. 

North  Carolina. — Raleigh  Com'rs  v.  Hol- 
loway,  3  Hawks  (N.  Car.)  234. 

Pennsylvania. — Davis  v.  Com.,  3  Watts 
(Pa.)  297;  Yard  v.  Lea,  3  Yeates  (Pa.)  335, 


affirmed  Lea  v.  Yard,  4  Dall.  (Pa.)  95  ;  Dallas 
v.  Chaloner,  3  Dall.  (Pa.)  500;  Daly  v.  Com., 
75  Pa.  St.  331. 

Form  of  Bond. — The  bond  will  not  be  valid 
unless  executed  in  the  manner  required  by 
law.  Georgetown  v.  Baker,  2  Cranch  (C.  C.) 
291. 

2.  Liability  upon  Bond. — Charleston  v.  Pater- 
son,  2  Bailey  (S.  Car.)  165. 

But  where  goods  had  been  sold  by  the  auc- 
tioneer for  cash,  and  the  owner,  with  the  con- 
sent of  the  auctioneer's  sureties,  accepted  the 
purchaser's  notes  in  paj-ment,  the  sureties 
were  discharged.  Mouton  v.  Noble,  1  La. 
Ann.  192. 

In  Florance  v.  Richardson,  2  La.  Ann.  664, 
it  was  held  that  where  an  auctioneer  who  has 
received  and  advertised  for  sale  certain  goods 
sells  them  after  his  term  of  office  has  expired, 
and  converts  the  proceeds  to  his  own  use,  the 
sureties  on  his  official  bond  who  engaged 
"  that  he  should  perform  his  duty  as  an  auc- 
tioneer to  all  persons  who  shall  employ  him 
as  such,  during  his  continuance  in  office," 
will  not  be  liable  for  the  amount  so  converted. 
Compare  Daly  v.  Com.,  75  Pa.  St.  331. 

3.  Failure  to  Account  for  Funds  Received. — 
Raleigh  Com'rs  v.  Holloway,  3  Hawks  (N. 
Car.)  234. 

In  Tripp  v.  Barton,  13  R.  I.  130,  Durfee,  C. 
J.,  said:  "This  is  debt  on  an  auctioneer's 
bond  against  the  sureties.  The  breach  alleged 
is  a  neglect  of  the  auctioneer  to  pay  over  to 
one  Richardson  the  proceeds  of  certain  goods 
and  chattels  sold  by  him  as  auctioneer  for 
said  Richardson.  The  statute  (Gen.  Stat.  R. 
I.,  c.  124,  §  2)  directs  that  an  auctioneer 
shall  give  bond  '  faithfully  to  execute  the  du- 
ties of  his  office  according  to  law,  to  pay  over 
all  moneys  received  by  him  for  goods  sold  at 
auction  to  the  owner  thereof.'  *  *  *  The  bond 
in  suit  is  conditioned  simply  that  the  auc- 
tioneer shall  '  well  and  faithfully  perform  all 
the  duties  of  said  office  during  his  continuance 
therein.'  The  question  is  whether  the  plaintiff 
can  recover  under  the  bond  for  the  neglect 
alleged.  We  think  he  can.  It  is  not  neces- 
sary that  the  bond  should  be  in  the  words  of 
the  statute,  if  it  uses  words  of  the  same  legal 
effect.  Boring  v.  Williams,  17  Ala.  510; 
Munn  v.  Goodlett,  10  Ark.  89;  State  v.  Lay- 
ton,  4  Harr.  (Del.)  512;  Justices  v.  Wvnn, 
Dudley  (Ga.)  22;  Cobb  v.  Com.,  3  T.  B.  Mon. 
(Ky. )  "391 .  If,  therefore,  it  is  one  of  the  official 
duties  of  an  auctioneer  to  pay  over  the  pro- 
ceeds of  his  auction  sales,  a  neglect  to  do  so 
is  a  breach  of  the  bond." 
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III.  Authority  of  Auctioneer — 1.  How  Conferred. — The  relation  between 
vendor  and  auctioneer  is  that  of  principal  and  agent.1  Whatever  authority  an 
auctioneer  has  is  derived  from  his  principal,  and  may  be  conferred  by  deed,  by 
a  writing  not  under  seal,  by  parol,  and  may  result  from  implication.2 

Ratification. — A  lack  of  authority  may,  as  in  other  cases  of  agency,  be 
supplied  by  ratification.3 

2.  How  Revoked. — As  in  all  other  cases  of  agency,  the  authority  of  an 
auctioneer  may  be  revoked  at  any  time,  unless  coupled  with  an  interest,  or 
unless  the  intervening  rights  of  third  persons  would  suffer  by  such  revocation  ; 
and  it  is  determined  or  suspended  in  cases  in  which  other  agencies  would  be 
terminated  or  suspended  under  like  circumstances.4 

An  Auctioneer's  Authority  is  Ordinarily  at  an  End  when  the  sale  is  completed  and 
the  purchase  price  collected.  Unless  specially  authorized,  he  cannot,  after  sale, 
vary  the  contract  of  sale  or  the  terms  upon  which  title  is  to  be  given.5 

IV.  Powers  of  Auctioneer — 1.  In  General. — In  the  absence  of  conditions 
prescribed  by  the  vendor,  an  auctioneer  has  much  discretion  in  prescribing  such 
terms  of  sale  as  will  exclude  puffers  and  fraudulent  bidders,  and  secure  the 
confidence  of  honest  purchasers.6  An  auctioneer  may,  at  the  time  of  sale, 
explain  the  meaning  of  advertisements  published  before  sale.7 

2.  Cannot  Sell  at  Private  Sale. — By  virtue  of  his  office,  an  auctioneer  has  no 
authority  to  sell  property  at  private  sale.  In  fact,  it  is  his  duty  to  sell  at  public 
sale,  unless  he  is  expressly  or  impliedly  authorized  to  sell  at  private  sale.8 

3.  Cannot  Warrant. — An  auctioneer  has  by  virtue  of  his  office  no  implied 
authority  to  warrant  property  sold  by  him.9    If  without  authority,  express  or 


1.  See  generally  the  title  Agency,  vol.  i, 
P-  930- 

2.  Authority  Conferred. — Pike  v.  Wilson,  i 
Jur.  N.  S.  59;  Florance  v.  Richardson,  2  La. 
Ann.  663;  Cronan  v.  McDonogh,  12  La.  Ann.. 
269. 

The  Authority  of  an  Auctioneer  to  Sell  Lands 

at  auction  may  be  conferred  by  parol.  Yourt 
v.  Hopkins,  24  111.  326;  Doty  v.  Wilder,  15 
111.  407,  60  Am.  Dec.  756;  Johnson  v.  Dodge, 
17  HI.  433. 

Authority  by  Implication. — Sending  goods  to 
an  auction  room  will  imply  an  intention  to 
give  authority  to  sell,  and  if  such  goods  are 
sold  by  the  auctioneer  a  bona  fide  purchaser 
will  have  a  good  title  to  them  as  against  the 
former  owner.  Pickering  v.  Busk,  15  East 
38;  Morgan  v.  Darragh,  39  Tex.  171. 

3.  Ratification. — Soames  v.  Spencer,  1  D.  & 
R.  32,  16  E.  C.  L.  14;  Coleman  v.  Dewees,  3 
La.  Ann.  698;  Headen  v.  Oubre,  2  La.  Ann. 
142.    See  the  title  Agency,  vol.  1,  p.  1181. 

4.  Revocation. — In  Taplin  v.  Florence,  10 
C.  B.  762,  70  E.  C.  L.  762,  the  defendant  em- 
ployed the  plaintiff  to  sell  goods  at  auction 
upon  his  land  ;  the  plaintiff  entered  and  began 
the  sale  ;  the  defendant  then  revoked  plaintiff's 
license  to  enter.  Upon  the  question  of  the 
validity  of  the  revocation,  Jervis,  C.  J.,  said: 
"  The  interest  which  is  to  confer  an  irrevo- 
cable license  must  be  an  interest  in  the  thing 
to  which  the  license  extends.  It  is  not  pre- 
tended here  that  the  plaintiff  had  an  interest 
in  the  premises."  Cresswell,  J.,  also  said: 
"  It  is  clear  that  an  auctioneer  who  is  em- 
ployed to  sell  goods  upon  the  premises  of  a 
third  party  has  no  such  interest  in  the  goods 
as  will  make  the  license  to  enter  the  premises 
for  the  purpose  of  selling  the  goods  irrevo- 


cable. The  fact  of  his  having  incurred  ex- 
pense certainly  can  have  no  such  effect."  See 
further  the  title  Agency,  vol.  1,  p.  1215. 

6.  When  Authority  Ordinarily  at  an  End. — Nel- 
son v.  Aldridge,  2  Stark.  435,  3  E.  C.  L.  478; 
Bradford  v.  Bush,  10  Ala.  386;  Stewart  v. 
Garvin,  33  Mo.  103;  Smith  v.  Rice,  1  Bailey 
(S.  Car.)  648;  Boinest  v.  Leignez,  2  Rich.  (S. 
Car.)  464. 

6.  Powers  of  Auctioneer. — Blossom  -  .Milwau- 
kee, etc.,  R.  Co.,  3  Wall.  (U.  S.)  196;  Wright 
v.  Yetts,  30  Ind.  185 ;  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  159.  Compare  Ashcom 
v.  Smith,  2  P.  &  W.  (Pa.)  211,  21  Am.  Dec. 
437- 

May  Postpone  Sale. — Southern  Boulevard  R. 
Co.  v.  People's  Traction  Co.,  16  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  263,  5  N.  Y.  A  pp.  Div.  330. 

T.  May  Explain  Advertisements  of  Sale. — Mor- 
rison v.  Morrison,  6  W.  &  S.  (Pa.)  518  ;  Rankin 
v.  Matthews,  7  Ired.  (N.  Car.)  286;  Satter- 
field  v.  Smith,  n  Ired.  (N.  Car.)  60. 

8.  Public  Sale.— Marsh  v.  Jelf,  3  F.  &  F. 
234;  Drury  v.  Defontaine,  1  Taunt.  131.  Corn- 
fare  Cherry  v.  Stein,  n  Md.  1;  Tyson  v. 
Mickle,  2  Gill  (Md.)  376. 

A  Private  Sale  at  the  Reserved  Bidding  has 
been  sustained  after  a  public  sale,  properly 
conducted,  has  proved  a  failure.  Else  v.  Bar- 
nard, 28  Beav.  228;  Bousfield  v.  Hodges,  33 
Beav.  90.  Compare  Marsh  v.  Jelf,  3  F.  &  F. 
234- 

A  Mere  Power  to  Sell,  Given  to  a  Special  Agent, 

does  not  authorize  a  sale  at  auction.  Towle 
v.  Leavitt,  23  N.  H.  360,  55  Am.  Dec.  195. 

9.  Warranty — England. — Hill  v.  Balls,  27  L. 
J.  Exch.  45;  Payne  v.  Leconfield,  51  L.  J. 

B.  Div.  642;  Heywood  v.  Mallalieu,  25  Ch. 
Div.  357. 
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implied,  from  his  principal,  he  warrants  property,  he  is  personally  liable.1 

4.  To  Accept  and  Reject  Bids — As  a  General  Rule,  it  is  the  duty  of  an  auctioneer 

to  his  principal  to  accept  all  bids.2 

Exceptions. — There  are,  however,  exceptions  to  this  rule.    He  may  reject 

the  bids  of  minors,  drunkards,  lunatics,  and  other  persons  under  disability.3 
And  in  a  Sale  without  Reserve  he  may,  and  should,  reject  the  bids  of  the  vendor 

or  his  agent.4 

The  Auctioneer  Is  Not  Liable  to  a  Bidder  whose  bid  has  been  rejected.6 


Canada.—  Craig  v.  Miller,  22  U.  C.  C.  P. 

348- 

United  States.  —  The  Monte  Allegre,  9 
Wheat.  (U.  S.)  645. 

Georgia. — Worthy  v.  Johnson,  8  Ga.  236,52 
Am.  Dec.  399. 

Indiana. — Court  v.  Snyder,  2  Ind.  App. 
440,  citing  1  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  981. 

Iozva. — McGrew  v.  Forsythe,  31  Iowa  179. 

Kentucky. — Com.  v.  Dickinson,  5  B.  Mon. 
(Ky.)  506,  43  Am.  Dec.  139;  Harrison  v. 
Shanks"  13  Bush  (Ky.)  620. 

Massachusetts. — Blood  v.  French,  9  Gray 
(Mass.)  197. 

South  Carolitia. — Commissioner  in  Equity 
v.  Thompson,  4  McCord  (S.Car.)  434;  Davis 
v.  Murray,  2  Mill  (S.  Car.)  143,  12  Am.  Dec. 
661;  Davis  v.  Hunt,  2  Bailey  (S.  Car.)  412; 
Road  Com'rs  v.  Macon,  2  Brev.  (S.  Car.)  105  ; 
Stoney  v.  Shultz,  1  Hill's  Eq.  (S.  Car.)  465, 
27  Am.  Dec.  429;  Thayer  v.  Sheriff,  2  Bay 
(S.  Car.)  169. 

Virginia. — Stone  v.  Pointer,  5  Munf.  (Va.) 
287. 

In  Payne  v.  Leconfield,  51  L.  J.  B.  Div. 
642,  it  was  said  :  "  The  question  is  whether  an 
auctioneer,  in  the  absence  of  express  authority 
from  his  principal,  or  even  in  spite  of  his 
authority,  can  warrant  an  article  sold  at  a 
sale.  In  regard  to  that  naked  proposition  I 
say  he  cannot.  *  *  *  An  auctioneer  receives 
miscellaneous  articles  of  all  descriptions  to 
sell  for  others.  He  is  simpliciter  an  agent  to 
sell.  His  duty  would  be  to  inquire  of  his 
principal  if  it  were  desirable  that  a  warranty 
should  be  given." 

Illustrations. — A  house  and  lot,  after  ad- 
vertisement, were  sold  at  auction.  The 
auctioneer  made,  upon  the  stand,  certain  repre- 
sentations in  reference  to  them.  The  vendor 
was  held  not  liable  for  the  auctioneer's  repre- 
sentations in  the  absence  of  a  ratification. 
Poree  v.  Bonneval,  6  La.  Ann.  386. 

The  plaintiff  sold  one  hundred  and  eleven 
head  of  sheep  at  auction.  The  auctioneer,  in 
beginning  the  sale,  said  :  "  Here  is  a  nice  lot 
of  young,  sound  sheep."  The  defendant 
heard  this  statement  of  the  auctioneer,  but 
the  plaintiff  did  not.  The  auctioneer  had  no 
directions  to  warrant.  The  sheep  at  the  time 
were  diseased  with  "scab,"  but  neither  party 
knew  it.  Suit  was  brought  by  the  vendor  on 
a  note  given  by  the  defendant  in  payment  of 
the  sheep.  The  court,  by  Miller,  J.,  said : 
"  No  particular  form  of  words  is  necessary  to 
constitute  an  express  warranty.  It  is  suffi- 
cient if  the  words  used  import  an  undertaking 
on  the  part  of  the  owner  that  the  chattel  is 
what  it  is  represented  to  be.    Naked  praise 
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or  simple  commendation  of  property  offered 
for  sale  does  not,  as  a  matter  of  law,  amount 
to  a  warranty.  A  bare  affirmation  of  the 
soundness  of  a  horse  or  other  animal  which  is 
at  the  time  exposed  to  the  purchaser's  inspec- 
tion is  not  per  se  a  warranty.  It  is  of  itself  only 
a  representation.  To  give  it  the  effect  of  a 
warranty  it  must  be  shown  to  the  satisfaction 
of  the  jury  that  the  parties  intended  it  to 
have  that  effect.  House  v.  Fort,  4  Blackf. 
(Ind.)  296."  McGrew  v.  Forsythe,  31  Iowa  179. 

An  Auctioneer,  In  Revoking  a  Warranty  pri- 
vately given  to  a  purchaser  before  the  auction 
sale,  must  do  so  in  the  hearing  of  the  pur- 
chaser.   Bronson  v.  Leach,  74  Mich.  713. 

Where  an  Auctioneer  Refuses  to  Warrant  a 
horse  which  he  is  selling  at  auction,  a  pur- 
chaser, who  relies  upon  the  warranty  of  a 
supposed  agent  of  the  vendor,  does  so  at  his 
peril.    Richardson  v.  Palmer,  36  Mo.  App.  88. 

For  Further  Discussion  of  this  topic,  see  the 
title  Warranty. 

1.  Auctioneer's  Personal  Liability  for  War- 
ranty.— Somers  v.  O'Donohue,  9  U.  C.  C.  P. 
208;  Dent  v.  McGrath,  3  Bush  (Ky.)  174; 
Schell  v.  Stephens,  50  Mo.  375. 

As  to  what  is  a  personal  guaranty,  see  Wood- 
ward v.  Boston,  115  Mass.  81;  McGrew  v. 
Forsythe,  31  Iowa  179;  Dent  v.  McGrath,  3 
Bush  (Ky.)  174.  See  the  titles  Agency,  vol. 
1,  p.  930;  Warranty. 

2.  Bids  Accepted. — Holders.  Jackson,  n  U. 
C.  C.  P.  543. 

But  where  Property  Is  Claimed  by  Two  Bidders, 
the  auctioneer  may  put  it  up  as  the  bid  of 
either  and  call  for  further  bids.  Conover  v. 
Walling,  15  N.  J.  Eq.  173.  See  Warehime  v. 
Graf  (Md.  1896),  34  Atl.  Rep.  364. 

3.  Bids  Rejected — Persons  under  Disability. — 
Murdock's  Case,  2  Bland  (Md.)  461,  20  Am. 
Dec.  381 ;  Hobbs  v.  Beavers,  2  Ind.  142,  52 
Am.  Dec.  500;  Den  v.  Zellers,  7  N.  J.  L.  153; 
Kinney  v.  Showdy,  1  Hill  (N.  Y.)  544.  See 
the  titles  Infants  ;  Insanity,  and  the  like. 

4.  Warlow  v.  Harrison,  1  El.  &  El.  291;,  102 
E.  C.  L.  295,  29  L.  J.  B.  14,  6  Jur.  N.  S.  66 ; 
Thornett  v.  Haines,  15  M.  &  W.  367.  Com- 
pare Mainprice  v.  Westley,  6B.  &  S.  421,  118 
E.  C.  L.  421,  34  L.  J.  Q.,  B.  229,  13  L.  T.  ^6o, 
14  W.  R.  9'. 

Where  a  Vendor  Reserves  the  Right  to  Bid  Once, 
a  second  bid  from  him  should  be  rejected.  Par- 
fitt  v.  Jepson,  46  L.  J.  C.  P.  Div.  529,  36  L.  T. 
N.  S.  251. 

5.  Liability  of  Auctioneer  to  One  Whose  Bid  is  Re- 
fused.— In  Holder  v.  Jackson,  11  U.  C.  C.  P.  546, 
Draper,  C.  J.,  said:  "The  plaintiff's  claim 
rests  on  the  assumption  that  an  auctioneer  at 
a  public  sale  must  receive  the  bidding  or 
offer  of  any  and  every  person  present,  and 
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Limitation  of  Bid — Bid  by  Absentee. — It  has  been  held  that  where  the  owner  of 
goods  to  be  sold  at  auction  publicly  announces  that  no  bid  less  than  a  desig- 
nated amount  will  be  received,  the  auctioneer  may  reject  a  bid  that  falls  below 
that  amount  although  the  prior  bid  was  one  left  by  an  absentee.1 

5.  Cannot  Bid  for  Himself  or  Another. — Until  the  fall  of  the  hammer,  an 
auctioneer  is  the  agent  of  the  seller  alone,  and  as  such  cannot  act  inconsistently 
with  the  interest  of  his  principal.  To  sell  for  one  person  and  buy  for 
another  are  inconsistent   acts.    Hence  he  cannot   buy  for  himself;2  nor 


does  a  wrong  to  any  person  whose  bidding-  or 
offer  he  declines  to  notice  and  receive.  *  *  * 

1  do  not  understand  on  what  ground  any  per- 
son can  claim  as  a  right  to  be  allowed  to  bid 
— to  offer  to  become  a  purchaser.  It  will  be 
going  beyond  any  authority  I  have  seen,  to 
hold  that  by  holding  an  auction  under  such 
circumstances  there  is  an  implied  duty  or  con- 
tract to  deal  with  any  person  who  presents  him- 
self, and  that  the  auctioneer,  with  the  regard 
to  his  responsibilities  to  his  principal,  has  not 
a  right  to  refuse  to  deal  with  any  particular 
person.  The  principal  might  refuse,  from 
mere  caprice,  to  sell  to  A,  B,  or  C,  and 
might  direct  the  auctioneer  to  refuse  to  sell  to 
certain  parties,  and  I  can  see  no  reason  why 
the  auctioneer  (the  agent)  is  bound  by  law  to 
accept  offers  or  bids  an}-  more  than  his  prin- 
cipal would  be." 

1.  Farr  v.  John,  23  Iowa  286,  92  Am.  Dec.  426. 

2.  Cannot  Buy  for  Himself — England. — Oli- 
ver v.  Court,  8  Price  127;  Parfitt  v.  Jepson,46 
L.  J.  C.  P.  Div.  529,  36  L.  T.  N.  S.  2qi ;  Mor- 
timer v.  Bell,  35  L.  J.  Ch.  25,  14  W.  R.  68; 
Icely  v.  Grew,  6  C.  &  P.  671,  25  E.  C.  L.  590; 
Salomons  v.  Pender,  3  H.  &  C.  639,  34  L.  J. 
Exch.  95,  12  L.  T.  267  ;  Whitcomb  v.  Minchin, 
5  Madd.  91. 

United  States. — Barker  v.  Marine  Ins.  Co., 

2  Mason  (U.  S.)  369;  Church  v.  Marine  Ins. 
Co.,  1  Mason  ( U.  S.)  341 ;  Veazie  v.  Williams, 

3  Story  (U.  S.)  611,  8  How.  (U.  S.)  134; 
Michoud  v.  Girod,  4  How.  (U.  S.)  503. 

Alabama. — Creagh  v.  Savage,  9  Ala.  959; 
Saltmarsh  v.  Beene,  4  Port.  (Ala.)  283,  30  Am. 
Dec.  525;  Dexter  v.  Strobach,  56  Ala.  233. 

Connecticut. — Mills  v.  Goodsell,  5  Conn.  475, 
13  Am.  Dec.  90. 

Georgia. — Harrison  v.  McHenry,  9  Ga.  164, 
52  Am.  Dec.  435. 

Illinois. — McConnel  v.  Gibson,  12  111.  128; 
Kruse  v.  Steffens,  47  111.  112;  Wickliff  v.  Rob- 
inson, 18  111.  146. 

Iowa. — Ellis  v.  Peck,  45  Iowa  112. 

Kentucky. — Morton  v.  Waring,  18  B.  Mon. 
(Ky.)  72;  Stapp  v.  Toler,  3  Bibb  (Ky.)  450; 
Worland  v.  Kimberlin,  6  B.  Mon.  (Ky.)  608, 
44  Am.  Dec.  785;  Smith  v.  Pope,  5  B.  Mon. 
(Ky.)  338. 

Maryland. — Hoffman  Steam  Coal  Co.  v. 
Cumberland  Coal,  etc.,  Co.,  16  Md.  456,  77 
Am.  Dec.  311;  Isaac  v.  Clarke,  2  Gill  (Md.) 
1 ;  Mark  v.  Lawrence,  5  Har.  &  J.  (Md.)  64. 

Massachusetts. — Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Rep.  332 ;  Copeland  v. 
Mercantile  Ins.  Co.,  6  Pick.  (Mass.)  198; 
Pierce  v.  Benjamin,  14  Pick.  (Mass.)  356,  25 
Am.  Dec.  396. 

Mississippi. — McLeod  v.  Burkhalter,  57 
Miss.  65. 


Nebraska. —  McKeighan  v.  Hopkins,  19 
Neb.  34. 

New  Hampshire. — Perkins  v.  Thompson, 
3  N.  H.  144. 

New  Tork. — Gallatian  v.  Cunningham,  8 
Cow.  (N.  Y.)  361 ;  Trust  v.  Delaplaine,  3  E. 
D.  Smith  (N.  Y.)  219;  Campbell  v.  Swan,  48 
Barb.  (N.  Y.)  109. 

North  Carolina. — Stewart  v.  Rutherford,  4 
Jones  (N.  Car.)  483. 

Ohio. — Terrill  v.  Auchauer,  14  Ohio  St.  80. 

Pennsylvania. — Lazarus  v.  Bryson,  3  Binn. 
(Pa.)  54';  Fox  v.  Cash,  n  Pa.  St.  207. 

Tennessee. — Chambers  v.  State,  3  Humph. 
(Tenn.)  237;  Johnson  v.  Pryor,  5  Hayw. 
(Tenn.)  243. 

Texas. — Wills  v.  Abbey,  27  Tex.  202. 

Vermont. — Woodbury  V.  Parker,  19  Vt. 
353,47  Am.  Dec.  695 ;  Hale  v.  Miller,  15  Vt. 
ail ;  Downing  v.  Lyford,  57  Vt.  508;  Chand- 
ler -'.  Moulton,  33  Vt.  245. 

Virginia. — Howery  v.  Helms,  20  Graft. 
(Va.)  1 ;  Teel  v.  Yancey,  23  Gratt.  ( Va.)  691 ; 
Brock  v.  Rice,  27  Gratt.  (Va.)  812;  Taylor 
v.  Stringer,  1  Gratt.  (Va.)  158. 

Compare  Jackson  v.  Collins,  3  Cow.  (N. 
Y.)  89;  Farnum  v.  Perry,  43  Vt.  473;  Yancey 
v.  Hopkins,  1  Munf.  (Va.)  419. 

See  the  title  Agency,  vol.  r,  p.  1077. 

One  Employed  Merely  as  a  Crier. — In  Crook 
v.  Williams,  20  Pa.  St.  342,  Black,  C.  J.,  said  : 
"A  constable  can  buy  property  at  his  own 
sale  no  more  than  any  other  person  charged 
with  the  execution  of  a  trust  or  a  duty  incon- 
sistent with  the  interest  of  a  purchaser.  If 
he  delegates  his  power  to  another,  the  deputy 
stands  in  the  shoes  of  his  principal.  But 
where  the  constable  superintends  the  sale 
himself,  and  employs  a  crier  merely  as  his 
mouthpiece,  there  is  nothing  to  prevent  the 
latter  from  bidding."  To  the  same  effect, 
see  Swires  v.  Brotherline,  41  Pa.  St.  135,  80 
Am.  Dec.  601. 

A  Sale  to  One  Who  Is  the  Auctioneer's  Partner 
in  Another  Business  is  valid.  Clarkson  v. 
Noble,  2U.  C.  Q.  B.  361. 

Purchase  by  Auctioneer  Voidable. — "It  is  true 
that  the  auctioneer  had  no  right  to  bid  for 
himself  at  a  sale  made  for  the  benefit  of  his 
principal ;  and  if  the  purchase  had  been  struck 
off  for  himself,  by  his  being  the  last  bid,  he 
could  not  have  enforced  the  contract  against 
his  principal ;  for  no  agent  to  sell  can,  strictly 
speaking,  be  either  a  principal  or  an  agent  to 
buy.  But  then  the  sale  is  voidable  only  at 
the  election  of  the  principal,  and  is  not  utter- 
ly void.  On  the  contrary,  the  principal  may, 
if  he  chooses,  upon  notice  of  the  fact,  hold 
the  auctioneer  to  his  hiil  as  purchaser  at  the 
sale,  and  the  auctioneer,  when  he  purchases, 
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indeed,  will  he  be  permitted  to  purchase  for  another.1 

6.  To  Collect. — An  auctioneer  authorized  to  sell  personal  property  has,  in 
the  absence  of  facts  showing  a  different  intention  of  the  vendor,  authority  to 
receive  and  collect  the  purchase  price,  and  in  cases  of  sales  of  real  estate  to 
collect  the  deposit  and  such  part  of  the  purchase  price  as  is  to  be  paid  down.2 

Cash  Only.— Authority  to  sell  ordinarily  involves  authority  to  accept  cash 
only.3 

Checks  as  Cash. — Checks,  however,  are  ordinarily  regarded  as  cash  where  it  is 
customary  to  make  payment  with  them.4 

7.  Cannot  Deny  Principal's  Title.— When  an  action  is  brought  against  an 
auctioneer,  to  recover  the  amount  of  a  sale  made  by  him,  he  cannot  dispute 
his  principal's  title.5 

8.  Cannot  Delegate  His  Powers. — An  auctioneer  authorized  to  sell  cannot, 
without  special  authority,  delegate  the  power  to  another.6    He  is  selected 


purchase?  at  his  own  risk  and  peril."  Veazie 
v.  Williams,  3  Story  (U.  S.)  625. 

1.  Cannot  Buy  for  Another — Georgia. — Har- 
rison v.  McHenry,  9  Ga.  164,  52  Am.  Dec.  435  ; 
Carr  v.  Houser,  46  Ga.  479;  Flury  v.  Grimes, 
52  Ga.  343;  Macon  v.  Huff,  60  Ga.  228. 

Maine. — Knight  v.  Herrin,  48  Me.  533. 

North  Carolina. — Robinson  v.  Clark, 7  Jones 
(N.  Car.)  562,  78  Am. Dec.  265  ;  McLeod  v.  Mc- 
Call,  3  Jones  (N.  Car.)  87. 

Rhode  Island. — Randall  v.  Lautenberger,  16 
R.  I.  158. 

Compare  Richards  v.  Holmes,  18  How.  (U. 
S.)  143;  Scott  v.  Mann,  36  Tex.  157. 

Auctioneer  Acting  against  Principal. — "But 
where  the  vendor,  as  in  this  case,  does  not 
know  that  his  agent  [the  auctioneer]  is  acting 
for  another,  there  seems  to  be  no  room  for 
doubt  that  upon  learning  the  fact  he  may 
disavow  the  sale  when  it  is  sought  to  be  en- 
forced. But  it  may  be  urged  that  as  no  one 
increased  the  bid  of  the  purchaser  no  harm 
was  done  to  the  defendant.  This  is  not  a  suf- 
ficient answer.  The  conduct  of  an  auction  sale 
is  so  completely  in  the  hands  of  an  auctioneer 
that  it  is  an  easy  thing  for  him  to  strike  off 
property  according  to  his  interest,  even 
though,  by  further  urging,  other  bids  might 
be  made.  It  is  not  enough  to  say  to  the  seller, 
'You  cannot  prove  that  I  could  get  more.' 
There  must  be  no  room  for  temptation  and 
the  hazard  of  abuse."  Stiness,  J.,  in  Randall 
v.  Lautenberger,  16  R.  I.  158.  See  the  title 
Agency,  vol.  1,  p.  1073. 

2.  CoUection  hy  Auctioneer. — Capel  v.  Thorn- 
ton, 3  C.  &  P.  352,  14  E.  C.  L.  343;  Williams 
v.  Millington,  1  H.  Bl.  81;  Brown  v.  Staton, 
2  Chit.  Rep.  353,  18  E.  C.  L.  364. 

If  the  Conditions  Merely  Provide  for  the  De- 
posit to  he  Paid  to  the  Auctioneer,  it  seems  that 
this  fact  excludes  him  from  receiving  the 
whole  price.  Sykes  v.  Giles,  5  M.  &  W.  645; 
Thompson  v.  Kelly,  101  Mass.  291,  3  Am. 
Rep.  353;  Johnson  v.  Barkley,  47  La.  Ann.  98. 
See  also  Taylor  v.  Wilson,  11  Met.  (Mass.)  44, 
45  Am.  Dec.  180;  Seiple  v.  Irwin,  30  Pa. 
St.  513. 

3.  Sykes  v.  Giles,  5  M.  &  W.  645 ;  Story  on 
Agency  (7th  ed.),  §  209;  Williams  v.  Milling- 
ton,  1  H.  Bl.81 ;  Ferrars  v.  Robins,  2  C.  M.  & 
R.  152,  1  Gale  70;  Williams  v.  Evans,  L.  R. 
IQ.B.  352,35  L.  J.  Q..B.  in,  13  L.  T.  753. 


But  an  auctioneer  may  receive  the  deposit  or 
amount  to  be  paid  down,  on  a  day  subsequent 
to  that  of  the  sale.  Pinckney  v.  Hagadorn,  1 
Duer  (N.  Y.)  89.  See  generally  the  title 
Agency,  vol.  1,  p.  1003. 

4.  Payment  in  Checks. — Williams  v.  Evans, 
L,  R.  1  Q.  B.  352;  Thorold  v.  Smith,  11 
Mod.  87. 

Where  Drawer  Has  No  Funds  in  Bank. — If  the 

terms  of  an  auction  sale  require  a  cash  pay- 
ment, the  auctioneer  has  no  authority  to  ac- 
cept a  check  drawn  on  a  bank  in  which  the 
drawer  has  at  the  time  no  funds,  and  the 
vendor  is  not  bound  by  the  acceptance  of  such 
check,  even  though  he  fails  to  notify  the 
drawer  that  he  rescinds  the  contract.  Brough- 
ton  v.  Silloway,  114  Mass.  71, 19  Am.  Rep.  312. 

5.  May  Not  Dispute  Principal's  Title. — "  If  an 
auctioneer  sell  property  placed  in  his  hands 
by  another,  or  by  the  agent  of  another,  it  does 
not  lie  in  his  power  to  controvert  the  title  of 
the  person  so  placing  it  in  his  hands,  at  least 
in  an  action  against  him  for  the  amount  of 
sales.  If  a  third  person  were  claiming  from 
him  the  property,  or  its  proceeds,  it  might  be 
a  suitable  defense  for  him ;  but  on  the  facts 
now  before  the  court  it  is  no  defense  for  him 
to  say  that  this  is  not  the  property  of  Hutch- 
inson, if  he  received  and  sold  it  as  such." 
Hutchinson  v.  Gordon,  2  Harr.  (Del.)  179. 
See  also  Osgood  v.  Nichols,  5  Gray  (Mass.) 
420;  Allen  v.  Brown,  5  Mo.  323.  See  the  title 
Agency,  vol.  1,  p.  1091. 

6.  Delegation  of  Authority. — Coles  v.  Treco- 
thick,  9  Ves.  Jr.  251 ;  Catlin  v.  Bell,  4  Campb. 
183;  Henderson  v.  Barnewall,  1  Y.  &  J.  387; 
Com.  v.  Harnden,  19  Pick.  (Mass.)  482  ;  Stone 
v.  State,  12  Mo.  400;  Singer  Mfg.  Co.  v. 
Chalmers,  2  Utah  542. 

"  The  third  question  is,  what  amount  is  the 
bank  entitled  to  retain  for  its  auctioneer's  fees. 
It  appears  that  before  advertising  the  estates 
for  sale  the  bank  had  engaged  a  person  to 
serve  as  auctioneer,  and  had  the  estates  adver- 
tised under  his  name,  but  that  when  the  time 
for  the  sale  arrived  said  person  was  out  of  the 
state,  and  the  sales  were  made  in  fact  by  other 
auctioneers  who  were  employed  for  the  pur- 
pose by  the  person  engaged  as  aforesaid. 
These  auctioneers  sold  the  estates  in  pursu- 
ance of  a  special  contract,  each  for  ten  dollars. 
The  bank  claims  to  retain  full  auctioneer's 
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because  of  personal  confidence  and  trust  reposed  in  him.1 

Ministerial  Duties. — He  may,  however,  delegate  ministerial  duties.2  The  gen- 
eral rule  that  an  agent  may  hire  such  assistance  as  is  reasonably  necessary  to 
the  performance  of  his  duties  applies  to  auctioneers.3 

9.  To  Bring  Actions — For  Purchase  Price  or  Property  Sold. — An  auctioneer  may 
maintain  an  action  for  either  the  purchase  price  or  the  goods  sold  by  him.4 

His  Right  is  Based  upon  the  Fact  that  the  power  to  sell  prima  facie  includes  the 
right  to  collect,5  and  also  upon  the  fact  that  he  has  a  lien  upon  the  proceeds 
of  the  sale  for  his  commission.6 

For  the  Deposit  Provided  for. — He  may,  if  the  conditions  of  sale  provide  that  a 
deposit  shall  be  placed  with  him,  bring  suit  for  such  deposit  as  in  the  case  of 
a  suit  for  the  purchase  price.7 


fees  for  the  person  engaged  by  it,  amounting 
to  three  hundred  and  thirty-four  dollars  and 
five  cents,  contending  that  the  auctioneers 
who  actually  made  the  sales  are  to  be  treated 
as  the  employees  or  deputies  of  such  person. 
We  do  not  think  this  view  is  tenable.  If  the 
auctioneer  engaged  by  the  bank  did  not  at- 
tend to  make  the  sales,  he  committed  a  breach 
of  his  contract,  and  is  not  entitled  to  compen- 
sation. The  auctioneers  who  actually  made 
the  sales  must  be  regarded  as  acting  in  their 
own  characters,  the  auctioneer  who  employed 
them  not  being  present;  since  it  is  not  in  the 
power  of  an  auctioneer  to  appoint  a  deputy, 
or  to  perform  his  services  as  auctioneer  by 
an  agent  or  employee,  unless  he  is  himself 
present  supervising  the  sale."  Per  curiam 
in  Snow  v.  Warwick  Sav.  Inst.,  17  R.  I.  66. 
See  the  title  Agency,  vol.  1,  p.  971. 

1.  Com.  v.  Harnden,  19  Pick.  (Mass.)  482 ; 
Stone  v.  State,  12  Mo.  400. 

2.  Ministerial  Duties  may  be  Delegated. — 
Poree  v.  Bonneval,  6  La.  Ann.  386;  Snow  v. 
Warwick  Sav.  Inst.,  17  R.  I.  66;  Singer  Mfg. 
Co.  v.  Chalmers,  2  Utah  542.  See  the  title 
Agency,  vol.  1,  p.  978. 

Prosecution  for  Selling  without  a  License. — In 
Com.  v .  Harnden,  19  Pick.  (Mass. )  482,  the  de- 
fendant, who  had  no  license,  proved  that  he 
was  acting  as  the  agent  of  one  Chase,  a  duly- 
licensed  auctioneer,  who  was  present  most  if 
not  all  the  time  the  sales  were  being  made.  The 
court,  by  Morton,  J.,  said:  "  Special  trust  and 
confidence  is  placed  in  an  auctioneer,  which 
he  cannot  delegate.  Yet  this  does  not  re- 
quire that  he  should  make  all  the  sales  in  per- 
son. He  may  employ  all  necessary  and  proper 
clerks  and  servants.  And  in  the  course  of  a 
protracted  sale  he  may  undoubtedly,  with- 
out a  violation  of  law,  relieve  himself  by  em- 
ploying others  to  use  the  hammer  and  make 
the  outcry.  But  this  should  be  done  under  his 
immediate  direction  and  supervision.  We  do 
not  mean,  however,  by  this  that  he  must  be 
actually  present  during  the  whole  time  of  the 
sale.  An  occasional  absence  would  not  sub- 
ject his  servant  or  substitute  to  the  penalties 
of  the  statute.  If  the  auctioneer  really  con- 
ducted the  auction  and  made  the  sales,  he 
might,  within  his  authority,  call  to  his  aid 
such  assistance  as  might  be  needed  to  transact 
the  business  in  a  convenient  and  proper  man- 
ner; but  he  clearly  could  not  appoint  deputies 
to  make  sales  at  different  places  and  times  in 
his  absence.    This  would  be  inconsistent  with 
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his  duty  to  manage  his  auctions  fairly  and  to 
render  under  oath  a  true  account  of  his  sales. 
It  would,  too,  enable  him  to  employ  those  to 
carry  on  the  business  who  might  not  be 
deemed,  by  the  proper  authorities,  suitable 
persons  to  be  intrusted  with  the  power." 

3.  Assistants. — Bromley  v.  Coxwell,  2  B.  & 
P.  438  ;  Williams  v.  Woods,  16  Md.  220 ;  Com- 
mercial Bank  v.  Norton,  1  Hill  (N.  Y.)  501; 
Bodine  v.  Exchange  F.  Ins.  Co.,  51  N.  Y.  117, 
10  Am.  Rep.  566. 

4.  Actions  by  Auctioneers — England. — Wil- 
liams v.  Millington,  1  H.  Bl.  81  ;  Robinson  v. 
Rutter,  4  El.  &  Bl.  9^4,  82  E.  C.  L.  954,  1 
Jur.  N.  S.  823,  24  L.  J.  C(.B.  250. 

Arkansas . — Beller  v.  Block,  19  Ark.  566. 

Illinois. — Flanigan  v.  Crull,  53  111.  352. 

Kentucky. — Millar  v.  Campbell,  3  A.  K. 
Marsh.  (Ky.)  526. 

Massachusetts. — Tyler  v.  Freeman,  3  Cush. 
(Mass.)  261. 

Minnesota. — Armstrong  v.  Vroman,  ir 
Minn.  220,  88  Am.  Dec.  81. 

New  York. — Minturn  v.  Main,  7  N.  Y. 
220;  Hulse  v.  Young,  16  Johns.  (N.  Y.)  r; 
Corlies Gardner,  2  Hall  (N.  Y.)  345;  Fur- 
niss  v.  Hone,  8  Wend.  (N.  Y.)247. 

Compare  Coppin  v.  Craig,  7  Taunt.  243,  2 
E.  C.  L.  243,  2  Marsh.  501. 

A  vendor  and  a  vendee  agreed,  without  the 
knowledge  of  the  auctioneer,  that  the  debt 
due  from  the  former  to  the  latter  should  be 
set  off  in  part  pavment  of  goods  to  be  sold  at 
auction.  The  auctioneer,  after  sale,  paid  to 
the  vendor  the  purchase  price,  and  sued  the 
vendee.  It  was  held  that  he  could  recover 
only  the  balance  after  deducting  the  debt 
which,  by  agreement,  was  to  be  setoff.  Grice 
v.  Kenrick,  L.  R.  5  Q^B.  340,  39  L.  J.  Q^B.  175. 

Right  Subordinate  to  That  of  Principal. — It 
has  been  held  that  his  authority  to  sue  is  sub- 
ject to  the  right  of  the  principal  to  take  the 
collection  into  his  own  hands  and  sue  in  his 
own  name.  Girard  v.  Taggart,  5  S.  &  R. 
(Pa.)  19,  9  Am.  Dec.  327.  See  the  title 
Agency,  vol.  1,  p.  1161. 

5.  See  supra,  this  title,  Powers  of  Auc- 
tioneer—  To  Collect. 

6.  Lien  for  Commission. — Williams  v.  Milling- 
ton,  1  H.  Bl.  81;  Coppin  v.  Craig,  7  Taunt. 
243,  2  E.  C.  L.  243;  Robinson  -•.  Rutter,  4 
El.  &  Bl.  954,  82  E.  C.  L.  954,  24  L.  J.  B. 
250,  1  Jur.  N.  S.  823;  Flanigan  v.  Crull,  ^3 

111.  352. 

7.  Suit  for  Deposit. — Thompson  v.  Kelly,  101 
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V.  Duties  and  Liabilities  of  Auctioneer — 1.  Collection  of  Auction  Duty. — 

Some  of  the  United  States  impose,  by  statute,  a  duty  on  auction  sales,  and 
make  the  auctioneer  responsible  to  the  state  for  the  collection  of  such  duties.1 
England,  for  many  years,  had  such  a  duty,  but  owing  to  the  gradually  increas- 
ing number  of  exemptions  and  the  expense  of  collection  it  has  been  repealed.2 

2.  Care  and  Skill  Required. — As  the  contract  between  vendor  and  auctioneer 
is  for  their  mutual  benefit,  the  auctioneer,  by  entering  upon  his  work,  impliedly 
contracts  to  use  ordinary  care,  diligence,  and  skill.  If  he  fails  in  this  he  is 
liable  to  his  principal.3 

3.  Obedience  to  Instructions. — It  is  the  duty  of  an  auctioneer,  like  other 
agents,  to  strictly  observe  and  obey  instructions  from  his  principal.  If  he  fails 
to  do  so  he  is  liable  in  damages.4 

Cannot  Reduce  Price. — If  he  is  ordered  not  to  sell  below  a  limited  price  he 
sholud  set  the  goods  up  at  that  price.5  And  if  they  perish  because  they  will 
not  bring  that  price  the  loss  will  fall  on  the  owner.6 

4.  Care  of  Property. — 1£  is  the  duty  of  an  auctioneer  to  take  the  same 
care  of  goods  sent  to  him  for  sale  that  a  prudent  man  ordinarily  takes 


Mass.  291,3  Am.  Rep.  353.  Compare  Cleave 
v.  Moors,  3  Jur.  N.  S.  48. 

1.  Auction  Duties — Statutes. — State  v.  Poul- 
terer, 16  Cal.  514;  Dallas  v.  Chaloner,  3  Dall. 
(Pa.)  500. 

Massachusetts. — The  duty  imposed  by  Mass. 
Stat,  of  1822,  c.  87,  on  auction  sales,  does  not 
extend  to  a  lease  by  auction.  It  does,  how- 
ever; extend  to  a  sale  by  auction  of  an  exist- 
ing leasehold  estate.  Sewall  v.  Jones,  9  Pick. 
(Mass.)  412. 

Louisiana. — In  Louisiana  an  auctioneer  is 
liable  for  the  state  duties,  whether  he  collects 
them  or  not.  But  the  duties  are  not  due  until 
the  sale  is  complete.  State  v.  Girardey,  34 
La.  Ann.  620. 

New  York. — As  to  the  repeal  of  N.  Y.  Laws 
of  1866,  c.  547,  amending  N.  Y.  Laws  1846,  c. 
62,  see  People  v.  Wilmerding,  136  N.  Y.  363. 

2.  England. —  8  and  9  Vict.,  c.  15,  §  1 ;  Bate- 
man  on  Auctions  (1st  Am.  ed.),  p.  6. 

3.  Degree  of  Care  and  Skill  Required. — Kav- 
anagh  v.  Cuthbert,  9  Ir.  R.  C.  L.  136;  Cull 
v.  Wakefield,  6  U.  C.  Q.  B.  178;  Chapman  v. 
Walton,  10  Bing.  57,  25  E.  C.  L.  28,  3  M.  & 
Scott  389. 

An  auctioneer  is  bound  to  take  care  that 
the  purchaser,  where  necessary,  enters  into  a 
binding  contract  under  the  statute  of  frauds, 
and,  where  he  does  not,  he  will  be  guilty  of 
such  negligence  as  will  make  him  liable  in 
damages.  So,  where  an  auctioneer,  who  sold 
a  horse  at  auction,  did  not  ask  the  name  of 
the  bidder,  but  asked  him  to  come  to  the  desk, 
which  he  did  not  do,  and  he  resold  the  horse 
at  a  lower  price  than  previously  offered,  it 
was  held  that  he  must  make  up  the  difference 
to  the  owner.  Townsend  v.  Van  Tassel,  8 
Daly  (N.  Y.)  261. 

Where  Law  Doubtful. — But  an  auctioneer  is 
not  liable  for  losses  arising  from  his  mistake 
upon  a  doubtful  point  of  law,  or  upon  a  point 
recently  decided.  Hicks  v.  Minturn,  19 
Wend/(N.  Y.)  550;  Marsh  v.  Whitmore,  21 
Wall.  (U.  S.)  178;  Mechanics'  Bank  v.  Mer- 
chants' Bank,  6  Met.  (Mass.)  13. 

See  the  title  Agency,  vol.  1,  p.  1063. 

4.  Obedience  to  Instructions  of  Principal. — 


Brown  v.  Staton,  2  Chit.  Rep.  353,  18  E.  C. 
L.  364;  Hibbert  v.  Bayley,  2  F.  &  F.48;  Wil- 
liams v.  Evans,  L.  R.  1  B.  352;  Warlow 
v.  Harrison,  1  El.  &  El.  29^,  102  E.  C.  L.  295, 
29  L.  J.  B.  14,  6  Jur.  N.  S.  66;  Williams 
v.  Poor,  3  Cranch  (C.  C.)  251  ;  Wolfe  v.  Luv- 
ster,  1  Hall  (N.  Y.)  146;  Bush  v.  Cole,  28  N. 
Y.  261,  84  Am.  Dec.  343;  Steel  v.  Ellmaker, 
11  S.  &  R.  (Pa.)  86;  Wilkinson  v.  Camp- 
bell, 1  Bay  (S.  Car.)  159.  See  the  title  Agency, 
vol.  1,  p.  1058. 

5.  Instructions  as  to  Price. — Williams  v. 
Poor,  3  Cranch  (C.  C.)  251. 

It  is  legal  to  place  goods  in  an  auctioneer's 
possession  with  instructions  not  to  sell  or  dis- 
pose of  them  unless  they  bring  a  specified 
sum.  Such  a  restriction  is  not  an  unlawful 
means  of  advancing  the  price,  nor  is  it  an  im- 
position upon  bona  Jide  bidders.  Miller  v. 
Baynard,  2  Houst.  (Del.)  559,  83  Am.  Dec. 
168;  Towle  v.  Leavitt,  23  N.  H.  360,  55 
Am.  Dec.  195;  Hazul  v.  Dunham,  1  Hall  (N. 
Y.)  655  ;  Wolfe  v.  Luyster,  1  Hall  (N.  Y.)  146. 

There  is  a  conflict  between  these  cases  and 
the  case  of  Bexwell  v.  Christie,  Cowp.  395,  in 
which  Lord  Mansfield  said  in  substance  :  "  It  is 
not  a  direction  that  there  shall  be  no  bidding 
under  the  price  named  by  the  owner  (in  that 
case  fifteen  pounds),  but  the  direction  is  not  to 
let  the  horse  go  under  fifteen  pounds,  which 
implied  that  there  might  be  a  bidding  under 
that  sum.  *  *  *  Therefore,  upon  full  consid- 
eration, I  am  of  the  opinion  that  a  bidding  by 
the  owner  privately,  or  its  equivalent,  a  direc- 
tion given  to  the  auctioneer  privately  not  to 
let  the  property  go  under  a  certain  sum,  would 
be  a  fraud  upon  the  sale ;  and  consequently 
that  this  action  against  the  auctioneer  for 
knocking  off  the  horse  to  the  highest  bidder 
below  the  price  fixed  by  the  owner  privately 
cannot  be  maintained."  This  case  turns  on 
the  point  that  instruction  not  to  let  the 
horse  go  under  fifteen  pounds  "implies  that 
there  might  be  a  bidding  under  that  sum.'' 
The  difference  between  it  and  the  American 
cases  above  is  in  the  interpretation  of  the  in- 
struction given  by  the  principal. 

6.  Williams  v.  Poor,  3  Cranch  (C.  C.)  251. 
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of  Auctioneer. 


of  his  own  goods.1 

liable  for  Negligence. — He  is  liable  for  the  loss  of  goods  caused  by  his  negli- 
gence.2 

Not  Liable  in  Absence  of  Negligence. — But  he  is  not,  if  free  from  negligence,  liable 
for  loss  caused  by  theft,  burglary,  or  fire.3 

insurance. — When  he  undertakes  to  effect  insurance,  and  for  any  cause  cannot 
do  so,  he  should  at  once  notify  his  principal.  Otherwise  he  will  be  liable  for 
loss  by  fire.4 

5.  Accounting  for  Money  Received. — It  is  the  duty  of  an  auctioneer  to  keep 
accurate  accounts  of  sales  and  collections,  and  to  account,  when  asked,  to  his 
principal.5 

Interest. — He  is  not  liable  for  interest  upon  money  received,  unless  it  is  with- 
held with  fraudulent  intent.6 

6.  As  to  the  Sale  of  Stolen  Goods. — According  to  the  weight  of  authority,  an 
auctioneer  who  innocently  sells  stolen  goods,  or  goods  not  belonging  to  the 
person  for  whom  he  sells,  is  liable  to  the  owner  for  either  the  goods  or  their 
value.7  But  he  has  a  right  of  action  against  his  principal  for  all  loss  which  he 
thus  incurs.8 

7.  Selling  Stolen  Goods — Liability  to  Owner. — 

Hardacre  v.  Stewart,  5  Esp.  103;  Dickenson  v. 
Naul,  4  B.  &  Ad.  638,  24  E.  C.  L.  130;  Coles 
v.  Clark,  3  Cush.  (Mass.)  399 ;  Kearney  v.  Clut- 
ton,  101  Mich.  106;  Chambers  -'.  McCormick, 
4  N.  Y.  Leg.  Obs.  342;  Hoffman  v.  Carow,  20 
Wend.  (N.  Y.)  21,  affirmed  22  Wend.  (N.  Y.) 
285.  But  see  contra,  Rogers  v.  Huie,  2  Cal. 
571,  56  Am.  Dec.  363;  Frizzell  v.  Rvmdle,  88 
Tenn.  396,  17  Am.  St.  Rep.  908;  Jacob's 
Case,  cited  in  Ashe  v.  Livingston,  2  Bay  (S. 
Car.)  84. 

By  the  English  Factor's  Act  (1889),  an  auc- 
tioneer is  protected,  who,  in  good  faith  and 
without  notice,  sells  goods  bought  on  the  in- 
stalment plan.  Shenstone  v.  Hilton  (1894),  2 
Q.  B.  452. 

Goods,  the  Separate  Property  of  a  Married 
Woman,  were  placed  by  her  husband  in  aware- 
house,  and  the  possession  of  them,  for  the  pur- 
pose of  sale,  was  given  to  auctioneers.  It  was 
held  that  the  auctioneers  were  liable,  both  for 
the  goods  sold  by  them  and  the  goods  taken 
away  by  the  husband  after  notice  of  the  wife's 
claim.  Davis  v.  Artingstall,  49  L.  J.  Ch.  609, 
42  L.  T.  507. 

8.  Liability  Over  of  Principal. — Inan  action  on 
the  case  by  an  auctioneer  against  a  defendant 
who  asked  the  plaintiff  to  sell  goods  to  which 
he  had  no  title,  Best,  C.  J.,  said:  "The  true 
principle  is  this :  he  who  affirms  either  what 
he  does  not  know  to  be  true,  or  knows  to  be 
false,  to  another's  prejudice  and  his  own  gain, 
is  both  in  morality  and  law  guilty  of  false- 
hood, and  must  answer  in  damages.  But 
here  is  a  contract:  the  plaintiff  is  hired  by 
defendant  to  sell,  which  implies  a  warranty 
to  indemnify  against  all  the  consequences  that 
follow  the  sale.  *  *  *  But  it  has  been  said, 
you  have  not  shown  that  the  affirmation  tvas 
false  at  the  time  it  7cas  made;  for  the  breach  is 
not  that  plaintiff  had  not  authority  to  sell  at  the 
time  he  [defendant]  said  he  had,  but  at  the 
time  of  the  sale,  which  was  subsequent.  *  *  * 
If  defendant  had  authority  to  sell  at  the  time 
he  employed  plaintiff,  hut  ceased  to  have  that 
authority  at  the  time  of  the  sale,  he  should  have 
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1.  Care  of  Goods. — Maltby  v.  Christie,  1  Esp. 
340;  Massey  v.  Banner,  1  Jac.  &  W.  241. 

2.  Davis  v.  Garrett,  6  Bing.  716,  19  E.  C. 
L.  212. 

3.  Liability  for  Loss  from  Theft,  Burglary,  or 
Fire. — Vere  v.  Smith,  1  Vent.  121;  Maltby  v. 
Christie,  1  Esp.  340. 

The  general  rule  that  an  agent  is  not  liable 
for  damage  incurred  without  his  negligence, 
while  engaged  in  the  prudent  exercise  of  his 
discretion  and  in  pursuance  of  the  regular 
course  of  business,  applies  to  auctioneers. 
Russel  v.  Hankey,  6  T.  R.  12;  Knight  v. 
Plimouth,  3  Atk.  480;  Ex  p.  Belchier,  Ambl. 
219. 

4.  Duty  as  to  Insurance. — Callander  v.  Oel- 
richs,  5  Bing.  N.  Cas.  58,  35  E.  C.  L.  29. 

If  he  is  in  any  case  required  to  insure  the 
goods  of  his  principal,  and  fails  to  do  so,  he 
becomes  an  insurer  himself.  As  such,  he  is 
liable  in  the  event  of  a  loss,  but  he  is  entitled 
to  credit  for  the  premium  which  should  have 
been  paid.    Shoenfeld  v.  Fleisher,  73  111.  404. 

His  duty  is  done  when  he  secures  insurance 
in  good  companies,  although  they  may  fail  to 
pay  insurance  after  loss.  Johnson  v.  Camp- 
bell, 120  Mass.  449.  Compare  Gettins  v. 
Scudder,  71  111.  86.  See  the  title  Agency, 
vol.  r,  p.  1068. 

5.  Rendering  Accounts. — Gray  v.  Haig,  20 
Beav.  239.  See  the  title  Agency,  vol.  1,  p. 
1068. 

Auctioneers  who  were  employed  to  sell 
goods,  with  discretion  to  sell  on  credit,  took 
notes  payable  to  themselves  at  a  future  day. 
The  maker  of  the  notes  failed  before  matu- 
rity. It  was  held,  first,  that  the  principal 
should  bear  the  loss,  unless  the  auctioneers 
appropriated  the  notes  to  their  own  use;  sec- 
ond, that  the  discounting  of  these  notes  by 
the  auctioneers  for  their  own  accommodation 
did  not  amount  to  an  appropriation  of  the 
notes  to  their  own  vise  if  they  were  at  the 
time  in  advance  of  their  principal  to  an  equal 
or  greater  amount.  Townes  ->.  Birchett,  12 
Leigh  (Va.)  173. 

6.  Turner  v.  Burkinshaw,  L.  R.  2  Ch.  488. 
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AUCTIONS  AND  AUCTIONEERS. 


Particulars  of  Sale- 


Goods  Obtained  by  Fraud. — An  auctioneer  who,  with  notice,  sells  goods  obtained 
by  fraud,  is  liable  to  account  to  the  person  from  whom  such  goods  were  fraud- 
ulently obtained.1  But  if  he  has  advanced  money  upon  goods  obtained 
fraudulently,  without  notice  of  the  fraud,  he  may  retain  the  goods  as  against 
both  the  owner  and  his  creditors.2 

7.  Duty  to  Disclose  His  Principal. — The  name  of  his  principal  should  be 
disclosed  by  the  auctioneer,  and  in  case  of  a  failure  in  this  regard  he  will  be 
personally  liable  upon  the  contract.3  But  to  have  this  effect,  the  contract  must 
have  been  valid  as  against  his  principal.* 

VI.  The  Auction — 1.  Catalogues  or  Particulars  of  Sale — a.  Generally. — It 
is  usual,  in  all  cases  where  property  of  considerable  value  is  offered  for  sale,  to 
reduce  a  description  of  it  to  writing.  This  description,  when  relating  to  real 
estate,  is  called  "  particulars  of  sale,"  and  when  relating  to  personal  property  a 
"  catalogue."  6 

Distinguished  from  Conditions  of  Sale. — The  difference  between  particulars  or  a 
catalogue  and  conditions  of  sale  is  this  :  the  office  of  the  former  is  to  describe 
the  subject-matter  of  the  contract,  and  of  the  latter  to  state  the  terms  in 
accordance  with  which  it  is  to  be  sold.6 

Contract  of  Sale. — The  particulars  or  catalogue  and  the  conditions  of  sale 
together  constitute  the  terms  of  the  contract  of  sale.7 

b.  Description  of  Property  —  (i)  In  General. —  Both  particulars 
and  catalogues  should  contain  a  faithful  description  of  property  offered 
for  sale,  in  language  so  clear  and  unambiguous  that  persons  of  ordi- 
nary understanding  will  not  be  deceived  as  to  either  its  character  or 
identity.8 

(2)  Misdescription. — A  misdescription,  in  a  material  matter,  upon  which 
the  purchaser  might  reasonably  rely  and  did  rely  to  his  damage,  is  ground  for 


informed  plaintiff  of  this  change  in  his  situa- 
tion, and  prevented  him  from  doing  what  he 
ought  not  to  have  done ;  at  all  events,  he 
should  not  have  taken  the  proceeds  of  the  sate." 
Adamson  v.  Jarvis,  4  Bing.  GG,  13  E.  C.  L.  343. 

1.  Goods  Fraudulently  Obtained. — Morrow 
Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.,  57 
Fed.  Rep.  685. 

2.  Murray  v.  Mann,  2  Exch.  538;  Higgins 
v.  Lodge,  68  Md.  229,  G  Am.  St.  Rep.  437; 
Lewis  v.  Mason,  94  Mo.  551;  Montieth  v. 
Great  Western  Printing  Co.,  16  Mo.  App.  450; 
Baugh  v.  Kirkpatrick,  54  Pa.  St.  84,  93  Am. 
Dec.  675. 

3.  Should    Disclose    Name    of    Principal. — 

Mechem  on  Agency,  §§  912,  913;  Franklyn  v. 
Lamond,  4  C.  B.  637,  56  E.  C.  L.  637;  Jones 
v.  Littledale,  6  Ad.  &  El.  486,  33  E.  C.  L.  122 ; 
Thomas  v.  Kerr,  3  Bush  (Ky.)  619,  96  Am. 
Dec.  262;  Seemuller  v.  Fuchs,  64  Md.  217,  54 
Am.  Rep.  766 ;  Schell  v.  Stephens,  50  Mo.  375  ; 
Mills  v.  Hunt,  20  Wend.  (N.  Y.)  431 ;  Bush  v. 
Cole,  28  N.  Y.  261,  84  Am.  Dec.  343. 

In  Thomas  v.  Kerr,  3  Bush  (Ky.)  619,  it  was 
held  that  if,  while  an  auctioneer  is  selling  the 
goods  of  one  man,  another  procures  him  to 
sell  his  goods,  without  informing  him  whose 
they  are,  it  is  a  fraud  on  both  the  auctioneer 
and  the  bidders,  and  the  person  to  whom  such 
goods  are  knocked  down  may  repudiate  the 
sale  upon  the  discovery  of  the  fraud. 

4.  Baltzen  v.  Nicolay,  53  N.  Y.  467. 

B.  Catalogue. — Torrence  v.  Bolton,  L.  R.  14 
Eq.  132,  41  L.  J.  Ch.  643,  affirmed  L.  R.  8  Ch. 
118,  42  L.  J.  Ch.  177. 


6.  Torrence  v.  Bolton,  L.  R.  14  Eq.  130,  41 
L.  J.  Ch.  643,  affirmed  L.  R.  8  Ch.  118,  42  L. 
J.  Ch.  177. 

7.  Kenworthy  v.  Schofield,  2  B.  &  C.  945,9 

E.  C.  L.  286. 

8.  Contents  of  Catalogue  and  Particulars. — 

Flight  v.  Booth,  1  Bing.  N.  Cas.  370,  27  E.  C. 
L.  421 ;  Dykes  v.  Blake,  4  Bing.  N.  Cas.  463, 
33  E.  C.  L.  413;  Higginson  v.  Clowes,  15  Ves. 
Jr.  516;  Swaisland  v.  Dearsley,  29  Beav.  430; 
Stevens  v.  Adamson,  2  Stark.  422,  3  E.  C.  L. 
472;  Shields  v.  Batts,  5  J.  J.  Marsh.  (Ky.)  12; 
Bonner  v.  Baker,  8  La.  Ann.  283;  Stephen- 
son v .  January,  49  Mo.  465. 

The  subject-matter  of  sale  should  be  ascer- 
tained from  advertisement  and  from  corre- 
spondence with  the  vendor.  Maginnis  v. 
Union  Oil  Co.,  47  La.  Ann.  14S9. 

In  Sheldon  v.  Capron,  3  R.  I.  171,  Staples, 
C.  J.,  said:  "We  see  no  error  in  the  charge 
of  the  court  which  will  justify  us  in  directing 
a  new  trial  to  be  had  in  this  case.  If  the 
plaintiffs  handed  out  box  No.  25,  which  did 
contain  eight  and  one-sixth  dozen  filled  and 
chased  soft  solder  rings,  and  put  it  up  at  auc- 
tion, calling  it  No.  24,  which  did  contain  four- 
teen and  one-sixth  dozen  filled  and  chased  hard 
solder  rings,  and  it  was  bid  upon  and  finally 
struck  off  by  them  to  Mathewson  &  Allen,  it 
cannot  be  pretended  that  the  purchasers  would 
be  required  to  take  it  as  their  bid.  The  minds 
of  the  parties  never  met.  No  contract  was 
made  between  them.  The  plaintiffs  were  sell- 
ing one  thing,  and  Mathewson  &  Allen  pur- 
chasing or  rather  bidding  upon  another." 
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AUCTIONS  AND  AUCTIONEERS. 


Particulars  of  Sale. 


avoidance  of  the  contract.1  And  this  is  so,  even  if  the  conditions  of  sale 
provide  that  errors  and  misdescription  shall  not  avoid  the  contract* 

slight  Variations  between  an  estate  and  a  description  of  it  are  not  grounds  for 
the  avoidance  of  the  sale,3  but  ordinarily  will  be  cause  for  compensation.4 


1.  Misdescription  in  Material  Point. — Wall  v. 
Stubbs,  i  Madd.  80;  Stevens  v.  Adamson,  2 
Stark.  422,  3  E.  C.  L.  472 ;  Dobell  v.  Hutch- 
inson, 3  Ad.  &  El.  355,  30  E.  C.  L.  118;  Rob- 
inson v.  Musgrove,  8  C.  &  P.  469,  34  E.  C.  L. 
483,  2  M.  &  Rob.  92  ;  Denny  v.  Hancock,  L.  R. 
6  Ch.  1;  Mayer  v.  Adrian,  77  N.  Car.  83; 
Millingar  v.  Daly,  56  Pa.  St.  245.  Compare 
Stevens  v.  Giddings,  45  Conn.  507;  Roberts 
v.  French,  153  Mass.  60;  King  v.  Bardeau,  6 
Johns.  Ch.  (N.  Y.)  38,  10  Am.  Dec.  312;  Sey- 
mour v.  Delancey,  6  Johns.  Ch.  (N.  Y.)  222; 
Veeder  v.  Fonda,  3  Paige  (N.  Y.)  94. 

To  Avoid  the  Sale,  a  purchaser  must  have 
been  deceived  ;  where  he  has  been  informed 
of  the  misdescription,  or  where  the  ambigu- 
ity has  been  explained  to  him,  he  will  be  held 
to  his  contract.  Farebrother  v.  Gibson,  1  De 
G.  &  J.  602  ;  Gunnis  v.  Erhart,  1  H.  Bl.  290. 

A  mistake  by  which  a  purchaser  is  not  prej- 
udiced, or  of  which  he  is  aware,  will  not 
avoid  the  sale.  Leach  v.  Mullett,  3  C.  &  P. 
115,  14  E.  C.  L.  233;  Wright  v.  Wilson,  6  C. 
&  P.  734,  note,  25  E.  C.  L.  623,  note;  Colby  v. 
Gadsden,  34  Beav.  416;  Davis  v.  Evans,  62 
Ala.  401. 

Illustrations. — The  particulars  of  sale  de- 
scribed a  farm,  forming  about  a  third  of  the 
estate  sold,  as  late  in  the  occupation  of  A  B  at 
the  rent  of  two  hundred  and  ninety  pounds. 
A  B  had  occupied  the  farm,  which  contained 
a  good  deal  of  grass  land,  as  yearly  tenant  at 
two  hundred  and  ninety  pounds,  but  went  in 
at  midsummer  paying  only  one  pound  for  the 
first  quarter,  and  quitting  at  Michaelmas  in 
the  next  year,  thus  paying  two  hundred  and 
ninety-one  pounds  for  a  year  and  a  quarter. 
Since  this  the  plaintiff  had  agreed  to  let  the 
farm  at  two  hundred  and  twenty-five  pounds, 
but  the  agreement  had  been  rescinded  before 
taking  possession,  and  the  evidence  showed 
that  the  farm  would  not  let  for  nearly  so 
much  as  two  hundred  and  ninety  pounds.  It 
was  held  that  there  was  such  substantial  mis- 
representation as  entitled  the  purchaser  to  be 
discharged.  Dimmock  v.  Hallett,  L.  R.  2 
Ch.  21. 

A  dwelling  house  and  offices  were  offered  for 
sale  at  public  auction  under  printed  conditions 
of  sale.  One  of  the  conditions  was  that  the 
property  would  be  sold  subject  to  any  exist- 
ing rights  and  easements  of  whatever  nature. 
But  the  printed  circulars  made  no  mention  of 
an  easement  or  adverse  claim.  Asa  matter  of 
fact,  the  house  was  subject  to  an  easement  be- 
longing to  an  adjoining  tenement  to  use  the 
kitchen.  The  vendor's  solicitor  knew  of  this 
claim,  but  made  no  inquiry.  No  grant  of  ease- 
ment appeared  upon  the  abstract  of  title.  In 
the  auction  room  the  vendor's  solicitor  said 
that  he  had  heard  of  the  claim,  but  had  no 
knowledge  concerning  it.  Theauctioneerthen 
told  the  audience  that  they  might  dismiss  the 
matter  from  their  minds,  as  they  would  prob- 
ably never  hear  from  it  again.    It  was  held 


that  the  conditions  of  sale  were  misleading, 
and  the  statements  in  the  auction  room  in- 
sufficient. Specific  performance  of  the  con- 
tract was  refused.  Heywood  v.  Mallalieu,  25 
Ch.  Div.  357. 

Where  the  vendor  or  auctioneer  makes 
statements  regarding  essential  particulars 
which  prove  to  be  untrue,  specific  perform- 
ance will  not  be  enforced,  even  if  the  vendor 
did  not  know  that  the  representations  were 
untrue.    Black  v.  Walton,  32  Ark.  321. 

The  vendor  will  be  ordered  by  the  court  to 
make  a  conveyance  according  to  the  descrip- 
tion given  at  the  sale.  Phillips  v.  Higgins, 
7  Lans.  (N.  Y.)  314. 

The  auctioneer  at  a  mortgage  sale  offered 
property  as  free  from  incumbrances,  and  the 
defendant,  believing  that  it  was  free,  pur- 
chased the  property  at  its  full  value.  It  was 
held  that  the  defendant  could  not  be  com- 
pelled to  take  a  title  with  prior  incumbrances. 
Mayer  v.  Adrian,  77  N.  Car.  83. 

2.  Condition  that  Errors  and  Misdescription 
shall  Not  Vitiate. — Dobell  v.  Hutchinson,  3 
Ad.  &  El.  355,  30  E.  C.  L.  118,  5  N.  &  M.  251, 
1  II.  &  W.  394;  Price  v.  Macaulay,  2  De  G. 
M.  &  G.  339. 

3.  Slight  Variations. — Calcraft  v.  Roebuck, 
1  Ves.  Jr.  221 ;  White  v.  Bradshaw,  16  Jur. 
738;  Cudden  v.  Cartwright,  4  Jur.  1180,  4  Y. 
&  Coll.  25;  Chandler  v.  Cook,  2  MacArthur 
(D.  C.)  176;  Shields  v.  Thompson,  4  Baxt. 
(Tenn.)  227.  Compare  Jennings  v.  Brough- 
ton,  17  Beav.  234. 

In  Such  Cases,  However,  Specific  Performance 
may  be  Refused,  although  a  performed  con- 
tract could  not  be  rescinded.  Cadman  -'.  Hor- 
ner, 18  Ves.  Jr.  10;  Clermont  v.  Tasburgh,  1 
Jac.  &  W.  112'. 

Where  the  mistake  in  the  description  was  of 
such  a  character  that  the  particulars  on  which 
the  agreement  was  indorsed  included  property 
which  the  vendor  never  intended  to  sell,  spe- 
cific performance  was  refused.  Manser  v. 
Back,  6  Hare  443  ;  Day  v.  Wells,  30  Beav.  220; 
Griffiths  v.  Jones,  L.  R.  15  Eq.  279. 

i.  Compensation  for  Errors  in  Description. — 
Cuddon-'.  Cartwright,  4  Y.  &Coll.  25;  Flight 
v.  Booth,  1  Bing.  N.  Cas.  370,  27  E.  C.  L.  421  ; 
King  v.  Bardeau,  6  Johns.  Ch.  (N.  Y.)  38,  10 
Am.  Dec.  312.  Compare  Shands  v.  Triplet,  5 
Rich.  Eq.  (S.  Car.)  76. 

Avoidance  of  Contract. — Sir  John  Romilly, 
M.  R.,  in  Durham  v.  Legard,  34  Beav.  612, 
said  :  "  I  admit  that  the  general  rule  is  that 
where  there  is  a  deficiency  in  quantity,  such 
deficiency  is  properly  the  subject  of  compensa- 
tion ;  but  that  rule  must  be  confined  within 
certain  limits.  Where  a  person  sells  twenty- 
one  thousand  acres,  and  finds  that  he  has 
only  eleven  thousand  to  sell,  or,  in  point 
of  fact,  little  more  than  half  of  what 
he  has  disposed  of,  that,  in  my  opinion, 
is  not  a  case  for  compensation,  nor  do  I  know 
how  the  court  could  deal  with  it  as  a  case  of 
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(3)  Ambiguity. — If  the  language  of  the  catalogue  or  particulars  of  sale  is  so 
far  ambiguous  as  to  mislead  a  person  using  reasonable  care,  a  court  of  equity 
will  not  decree  specific  performance  of  the  contract  of  sale.1 

(4)  Statements  of  Praise  and  Opinion. — Statements  in  praise  of  property 
offered  for  sale  are  not  cause  for  avoiding  the  sale,  unless  they  amount  to  a 
misrepresentation  or  suppression  of  a  material  fact.2 

Loose  and  Indefinite  Expressions,  which  ought  to  put  a  purchaser  on  his  guard,  are 
not  fatal.3 

(5)  Qualifying  Clauses. — Qualifying  clauses,  such  as  "more  or  less," 
"thereabouts,"  and  "estimated  to  contain,"  will  cure  slight  deficiencies  and 
inaccuracies.  But  they  will  not  protect  the  vendor  against  the  consequences 
of  intentional  misstatements  or  gross  carelessness.4 

(6)  Correction  of  Errors  and  Omissions. — If  possible,  all  errors  and  omis- 
sions in  the  written  or  printed  copies  of  the  catalogue  or  particulars  of  sale 
should  be  corrected  before  circulation,  by  writing  in  the  desired  change.  If  this 
is  impossible,  the  auctioneer  should  state  clearly  the  alteration.  The  purchaser 
will  not  be  bound  unless  he  has  notice,  actual  or  constructive,  of  the  change.5 

2.  Manner  of  Bidding. — Bids  should  be  made  in  an  open  and  undisguised 
manner,  but  need  not  be  made  by  word  of  mouth.6 

Secret  Signs  between  the  bidder  and  the  auctioneer  should  not  be  allowed, 
because  all  of  the  bidders  would  not  be  upon  equal  terms.7 


compensation.  In  all  these  cases,  where  the 
court  has  found  that  it  is  utterly  impossible  to 
deal  with  the  case  as  one  for  compensation,  it 
has  said  :  '  This  is  not  a  case  for  compensa- 
tion, but  one  for  avoiding  the  contract.'  " 

1.  Ambiguity. — Tamplin  v.  James,  15  Ch. 
Div.  215;  Manser  v.  Back,  6  Hare  443;  Hig- 
ginson  v.  Clowes,  15  Ves.  Jr.  516.  See  gen- 
erally the  titles  Ambiguity,  vol.  2,  p.  287; 
Specific  Performance. 

2.  Praising  Subject-matter  of  Sale — Misrepre- 
sentation.-— Fentoni'.  Browne,  14  Ves.  Jr.  144; 
Scott  v.  Hanson,  1  Russ.  &  M.  128;  Dimmock 
v.  Hallett,  L.  R.  2  Ch.  21;  Anderson  v. 
White,  2  App.  Cas.  (D.  C.)  408;  Taylor  v. 
Fleet,  4  Barb.  (N.  Y.)  103. 

3.  Scott  v.  Hanson,  1  Russ.  &  M.  128;  Wells 
v.  Day,  124  Mass.  38. 

4.  Qualifying  Clauses  "  More  or  Less,''  "There- 
abouts."— Winch  v.  Winchester,  1  Ves.  &  B. 
375;  Nicholl  v.  Chambers,  21  L.  J.  C.  P.  54; 
Cordingley  V.  Cheesebrough,  3  Giff.  496,  8 
Jur.  N.  S.  585,  755.  3i  L-  J-  Ch.  617,  6  L.  T.  15  ; 
Davis  v.  Evans,  62  Ala.  401 ;  Dennerlein  v. 
Dennerlein,  46  Hun  (N.  Y.)  561;  Foley  v. 
M'Keown,  4  Leigh  (Va.)  627. 

See  the  title  More  or  Less  ;  and  the 
Words  and  Phrases  throughout  this  work 
for  these  and  equivalent  expressions. 

Illustrations. — Where  land  is  sold  by  the 
acre,  the  parcel  containing  a  certain  number 
of  acres  "  more  or  less,"  to  be  ascertained  by 
measurement,  the  purchaser  is  bound  to  take 
it,  though  the  quantity  should  be  considera- 
bly more  than  advertised.  Ashcom  v.  Smith, 
2  P.  &  W.  (Pa.)  2ii,  21  Am.  Dec.  437. 

A  sale  at  auction  of  woolen  goods  contained, 
among  other  conditions,  the  following  :  "  Mr. 
P.  begs  to  announce  that  the  stock  comprised 
in  this  catalogue  has  been  measured  to  the 
yard's  end,  and  will  be  delivered  with  all 
faults  and  errors  of  description.  All  the 
small  remnants  must  be  cleared  at  the  meas- 


ure stated  in  the  catalogue."  The  catalogue 
purported  to  give  the  correct  measure  of  each 
lot.  It  was  held  that  under  this- condition  the 
right  of  the  purchaser  to  measure  a  lot  before 
paying  the  purchase  price  would  not  be 
implied  by  law.  Pettit  v.  Mitchell,  5  Scott 
(N.  R.)  721. 

5.  Changes  in  Catalogue  or  Particulars. — 
Manser  ?>.  Back,  6  Hare  443;  Shelton  v.  Liv- 
ius,  1  L.  J.  Exch.  139;  Page-'.  Eduljee,  L.  R. 
1  P.C.  127;  Eden  v.  Blake,  13  M.  &  W.  614, 
14  L.  J.  Exch.  194;  Rankin  v.  Matthews,  7 
Ired.  (N.  Car.)  286;  Satterfield  v.  Smith,  11 
Ired.  (N.  Car.)  60;  Thompson  v.  Kelly,  101 
Mass.  291,  3  Am.  Rep.  353. 

6.  Bidding — Manner  of  Conducting. — Rex  v. 
Taylor,  M'Clel.  362.  A  valid  bid  may  be 
made  by  letter.  Tyree  v.  Williams,  3  Bibb 
(Ky.)  368,  6  Am.  Dec.  663 ;  Millingar  ».  Daly, 
56  Pa.  St.  246. 

7.  Sign  between  Auctioneer  and  Bidder. — Con- 
over  v.  Walling,  15  N.  J.  Eq.  179.  Here  the 
chancellor  said  :  "  Prior  to  the  sale,  Ellis  saw 
the  auctioneer  and  told  him  he  intended  to 
bid  for  the  property;  that  during  the  bidding 
he  would  put  his  thumb  in  the  buttonhole  of 
his  coat,  and,  while  it  remained  there,  the 
auctioneer  should  continue  bidding  for  him, 
advancing  each  bid  in  the  ratio  or  proportion 
of  trie  immediate  preceding  competitor's  bid. 
To  this  the  auctioneer  assented.  The  first 
tract  was  set  up.  Ellis  bid  for  it  in  the  man- 
ner agreed  upon.  His  bid  was  taken  accord- 
ingly by  the  auctioneer,  and  the  first  tract 
was  struck  off  to  him  for  the  sum  of  eighteen 
thousand  three  hundred  and  seventy-five  dol- 
lars. *  *  *  It  was  argued  on  behalf  of  the  ap- 
pellant, that  the  arrangement  between  the  auc- 
tioneer and  Mr.  Ellis  was  illegal  and  improper, 
and  ought  not  to  be  favored  or  countenanced 
by  the  court.  To  this  I  assent.  But  the 
more  improper  and  illegal  was  the  conduct  of 
the  auctioneer,  the  more  manifest  is  the  wrong 
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3.  Retraction  of  Bids. — A  bid  is  but  an  offer,  which  may  be  retracted  by  the 
bidder  at  any  time  before  acceptance.1  The  fall  of  the  hammer  constitutes 
an  acceptance.2  Before  acceptance,  a  bidder  may  withdraw  his  bid,  even  if  the 
conditions  of  sale  provide  that  bids  shall  not  be  withdrawn.3 

Retraction — Manner  of. — But  a  retraction,  in  order  to  be  effective,  must  be  open 
and  loud  enough  to  be  heard  by  the  auctioneer.4 

Statute  of  Frauds. — In  all  sales  which  come  within  the  operation  of  the  statute 
of  frauds  it  is  probable  that  a  bidder  may  withdraw  his  bid  before  the  signing 
of  a  sufficient  memorandum  in  writing.6 

4.  The  Deposit — Definition. — A  deposit  is  a  sum  of  money  paid  as  a  guaranty 
for  the  fulfilment  of  the  contract  of  sale.  It  is  not  a  mere  pledge,  but  a  part 
payment  of  the  purchase  price.6 


committed  on  the  rights  of  the  owners  of  the 
property,  and  the  propriety  of  the  court's  re- 
dressing the  grievance." 

1.  Nature  of  Bid — Retraction. — Manser  v. 
Back,  6  Hare  443;  Grotenkemper  v.  Achter- 
meyer,  11  Bush  (Ky.)  222;  Downing  v. 
Brown,  Hard.  (Ky.)  189. 

The  leading  case  on  this  subject  is  Payne 
v.  Cave,  3  T.  R.  148.  The  facts  are  as  fol- 
lows: A  distilling  apparatus  was  put  up  at  an 
auction ;  there  were  several  bidders,  of  whom 
the  defendant  was  the  last,  who  bid  forty 
pounds.  The  auctioneer  dwelt  on  the  bid- 
ding, on  which  the  defendant  said  :  "Why  do 
you  dwell?  You  will  not  get  more."  The 
auctioneer  said  that  he  was  informed  that  the 
pewter  worm  weighed  at  least  thirteen  hun- 
dred weight,  and  was  worth  more  than  forty 
pounds.  The  defendant  then  asked  him 
whether  he  would  warrant  it  to  weigh  so 
much,  and,  receiving  an  answer  in  the  nega- 
tive, he  then  declared  that  he  would  not  take 
it,  and  refused  to  pay  for  it.  It  was  resold  on 
a  subsequent  day's  sale,  for  thirty  pounds,  to 
the  defendant,  against  whom  the  action  was 
brought  for  the  difference.  Lord  Kenyon,  be- 
ing of  the  opinion  on  this  statement  of  the  case 
that  the  defendant  was  at  liberty  to  withdraw 
his  bidding  at  any  time  before  the  hammer  was 
knocked  down,  nonsuited  the  plaintiff.  The  re- 
port of  the  opinion  is  as  follows  :  "  The  court 
thought  the  nonsuit  very  proper.  The  auc- 
tioneer is  the  agent  of  the  vendor,  and  the 
assent  of  both  parties  is  necessary  to  make  the 
contract  binding;  that  is  signified  on  the  part 
of  the  seller  by  knocking  down  the  hammer, 
which  was  not  done  here  till  the  defend- 
ant had  retracted.  An  auction  is  not  unaptly 
called  locus  poenitcntice.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side, 
which  is  not  binding  on  either  side  till  it  is 
assented  to.  But,  according  to  what  is  now 
contended  for,  one  party  would  be  bound  by 
the  offer,  and  the  other  not,  which  can  never 
be  allowed." 

2.  Fall  of  Hammer.— Payne  v.  Cave,  3  T.  R. 
148;  Manser  v.  Back,  6  Hare  443;  Groten- 
kemper v.  Achterrneyer,  11  Bush  (Ky.)  222; 
Fisher  v.  Seltzer,  23  Pa.  St.  308,  62  Am.  Dec. 
335- 

A  Municipal  Ordinance  which  provides  that 
the  city  may  reject  such  bids  as  are  not  con- 
sidered for  the  best  interest  of  the  city,  does 
not  reserve  to  the  city  any  greater  rights  than 
it  would  have  without  such  ordinance.  The 
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city  cannot  reject  a  bid  after  the  hammer  is 
down.    Kerr  v.  City,  1  Leg.  Gaz.  (Pa.)  254. 

3.  Conditions  against  Withdrawal  of  Bid. — In 

Fisher  v.  Seltzer,  23  Pa.  St.  30S,  62  Am.  Dec. 
335,  Lewis,  J.,  said  :  "  Mutuality  is  so  essential 
to  the  validity  of  contracts  not  under  seal,  that 
they  cannot  exist  without  it.  A  bid  at  auc- 
tion, before  the  hammer  falls,  is  like  an  offer 
before  acceptance.  In  such  a  case  there  is  no 
contract,  and  the  bid  may  be  withdrawn  with- 
out liability  or  injury  to  any  one.  *  *  *  A 
bidder  at  sheriff's  sale  has  a  right  to  withdraw 
his  bid  at  any  time  before  the  property  is  struck 
down  to  him,  and  the  sheriff  has  no  authority 
to  prescribe  conditions  which  deprive  him  of 
that  right.  Where  the  bid  is  thus  withdrawn 
before  acceptance,  there  is  no  contract,  and 
such  a  bidder  cannot,  in  any  sense,  be  regarded 
as  a  purchaser,." 

4.  Jones  v.  Nanney,  M'Clel.  39. 

5.  Revocation  in  Cases  under  Statute  of  Frauds. 
—3  Stark.  Ev.  (3d  ed.)  1196;  Pike  v.  Balch,  38 
Me.  302,  61  Am.  Dec.  248.  Compare  Day  v. 
Wells,  30  Beav.  220,  7  Jur.  N.  S.  1004.  Upon 
this  point  Rodman,  J.,  inGwathney  v.  Cason, 
74  N.  Car.  5,  21  Am.  Rep.  4S4,  said:  "But 
however  it  may  be  in  the  case  of  auction  sales 
not  within  the  statute,  where  the  bidder  is 
bound  from  the  fall  of  the  hammer,  yet  in  the 
case  of  sales  of  land  which  are  within  the  stat- 
ute we  consider  that  the  bidder  cannot  be 
bound  until  his  signature  is  affixed  to  the  con- 
tract of  sale.  This  may  be  done  by  the  auc- 
tioneer or  his  clerk  immediately  upon  the  fall 
of  the  hammer;  but  until  it  is  done  the  bid- 
der must  have  a  locus  pienitcnticE .  Otherwise 
he  is  bound  without  his  signature,  contrary 
to  the  statute." 

6.  Nature  of  Deposit. — Palmer  v.  Temple,  9 
Ad.  &  El.  508,  36  E.  C.  L.  181,  1  P.  &  D.  379; 
Thompson  v.  Kelly,  101  Mass.  291,  3  Am.  Rep. 
353  i  Curtis  v.  Aspinwall,  1 14  Mass.  187,  19  Am. 
Rep.  332;  Bleeker  v.  Graham,  2  Edw.  Ch. 
(N.Y.)647;  Hewlett  v.  Davis,  3  Edw.  Ch.  (N. 
Y.)  338.  Contra,  Collins  v.  Desmaret,  45  La. 
Ann.  108.  Compare  McManus  v.  Gregory, 
94  Mo.  370. 

In  an  auction  sale  which  reserves  to  the 
master  the  privilege  of  considering  all  bid- 
dings open  until  the  purchaser  pays  a  deposit, 
the  sale  cannot  be  enforced  if  the  purchaser 
refuses  to  pay  the  deposit.  No  order  for  a  re- 
sale is  necessary,  for  the  master  will  go  on  as  if 
ho  sale  had  been  held.  Hewlett  v.  Davis,  3 
Edw.  Ch.  (N.  Y.)  338. 
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To  Whom  Payable. — The  deposit  is  usually  made  payable  to  the  auctioneer,1 
who,  in  the  absence  of  facts  which  imply  that  he  acts  as  the  agent  of  the 
vendor  alone,  is  a  stakeholder.2 

Duty  of  Auctioneer  as  to  Deposit. — It  is  his  duty,  as  a  stakeholder,  to  retain  this 
money  until,  by  the  completion  or  rescission  of  the  contract  of  sale,  the  party  to 
whom  it  is  due  is  ascertained.3  Neither  party  can,  without  the  consent  of  the 
other,  revoke  his  authority.4  It  is  his  duty,  as  stakeholder,  to  return  to  the 
purchaser  the  deposit  upon  the  failure  of  the  vendor  to  make  out  a  good  title 
or  to  complete  the  sale.5 


Forfeiture  of  Deposit. — There  will  be  no  for- 
feiture of  the  deposit,  unless  there  is  an  express 
stipulation  to  that  effect.  Bleeker  v.  Graham, 
2  Ethv.  Ch.  (N.  Y.)  647.  Palmer  v.  Temple, 
9  Ad.  &  El.  508,  36  E.  C.  L.  181. 

1.  Pope  v.  Burrage,  115  Mass.  282;  Hewlett 
*.  Davis,  3  Edw.  Ch.  (N.  Y.)  338. 

2.  Auctioneer  as  Stakeholder, — Gray  v.  Gut- 
teridge,  3  C.  &  P.  40,  14  E.  C.  L.  201 ;  Bleeker 
v.  Graham,  2  Edw.  Ch.  (N.  Y.)  647;  Deller 
v.  Prickett,  15  B.  1081,  69  E.  C.  L.  1081, 
15  Jur.  168. 

A  solicitor  who  was  employed  "  as  agent  " 
for  the  vendor,  to  "  receive  the  purchase 
price,"  was  held  not  a  stakeholder,  but  a  mere 
agent.  Edgell  v.  Day,  L.  R.  1  C.  P.  80,  1  H. 
&  R.  8,  35  L.  J.  C.  P.  7.  . 

An  auctioneer  in  Louisiana,  who  sells  prop- 
erty under  order  of  court  and  receives  the 
price,  is  not  a  stakeholder.  He  is  not  obliged 
to  return  the  purchase  money  to  the  pur- 
chaser, when  the  latter  refuses  to  take  the 
goods,  if  any  one  claims  the  money.  Lara  v. 
Nash,  24  La.  Ann.  310. 

3.  Disposition  of  Deposit.  —  Burrough  v. 
Skinner,  5  Burr.  2639;  Edwards  v.  Hodding, 
5  Taunt.  815, 1  Marsh.  377  ;  Harrington  v.  Hog- 
gart,  1  B.  &  Ad.  577,  20  E.  C.  L.  443 ;  Gray  v. 
Gutteridge,  3  C.  &  P.  40,  14  E.  C.  L.  201. 

In  Ellison  v.  Kerr,  86  111.  428,  Scott,  J.,  in 
delivering  the  opinion  of  the  court,  said  :  "  The 
general  doctrine  on  this  subject  seems  to  be 
that,  where  real  estate  is  sold  at  auction,  un- 
til the  sale  is  completed  the  auctioneer  is  re- 
garded as  a  stakeholder  of  the  deposit,  where 
any  is  required  to  be  made,  and  should  not 
pay  it  to  either  party  without  the  consent  of 
the  other.  *  *  *  Exceptional  cases,  however, 
may  arise  which  make  it  imperative,  to  pre- 
vent injustice,  there  should  be  a  modification 
of  the  general  rule  adopted,  and  the  case  in 
hand,  it  is  apprehended,  is  one  of  that  char- 
acter. *  *  *  In  this  case  nearly  two  years 
elapsed  before  any  demand  was  made  by  plain- 
tiff on  defendant  for  the  money  deposited  with 
his  firm.  No  notice  was  given  to  retain  the 
money  for  his  benefit,  and  in  the  meantime 
defendant  accounted  for  the  money  deposited 
with  him,  in  a  settlement  made  with  the  owner 
of  the  estate  sold.  During  all  that  time  plain- 
tiff had  been  negotiating  with  the  owner  for 
the  title  to  the  property.  Five  months  after 
the  auction  sale  he  accepted  a  written  contract 
from  the  owner,  in  which  it  was  acknowl- 
edged that  the  money  deposited  with  defend- 
ant was  in  his  hands,  and  in  which  it  was  also 
agreed  that  the  owner  should  furnish  an  ab- 
stract and  deed  for  the  property  by  February 
1,  1874.    That  the  owner  failed  to  do,  and  yet 


plaintiff  continued  to  negotiate  with  him  in 
regard  to  the  consummation  of  the  sale  until 
the  spring  of  1875,  without  any  notice  to  de- 
fendant to  hold  the  deposit  for  his  benefit. 
The  conduct  of  the  plaintiff  would  warrant 
the  belief,  in  the  mind  of  any  reasonable  per- 
son, jthat  payment  could  be  properly  made  by 
the  auctioneer." 

4.  Ellison  v.  Kerr,  86  111.  427. 
6.  Failure  of  Vendor  to  Make  Title — Recovery 
of  Deposit. — Duncan  v.  Cafe,  2  M.  &  W.  244; 
Burrough  v.  Skinner,  5  Burr.  2639;  Early  v. 
Smith,  7  Ir.  C.  L.  Rep.  397;  Bleeker  v. 
Graham,  2  Edw.  Ch.  (N.  Y.)  647. 

Fraud  or  Misrepresentation. — The  purchaser 
becomes  entitled  to  the  deposit  when  the  con- 
tract is  rescinded  on  the  ground  of  fraud  or 
misrepresentation  on  the  part  of  the  vendor 
or  the  auctioneer.  Thornett  v.  Haines,  15  M. 
&  W.  367;  Wrayton  v.  Naylork24  Can.  Sup. 
Ct.  Rep.  295. 

Or  if  the  Vendor  Refuses  or  Is  Unable  to  Per- 
form the  Contract. — Boyman  v.  Gutch,  7  Bing. 
379,  20  E.  C.  L..  170;  Wilson  v.  Wilson,  14  C. 
B.  616,  78  E.  C.  L.  616. 

Lien  of  Purchaser. — The  purchaser  has  a  lien 
upon  the  estate  for  his  deposit.  Turner  v. 
Marriott,  L.  R.  3  Eq.  744;  Torrance  v.  Bol- 
ton, L.  R.  14  Eq.  124. 

In  Wythes  v.  Lee,  3  Drew.  396,  the  Vice- 
Chancellor  said  :  "  Has  the  purchaser  a  lien 
on  the  estate  for  his  deposit?  Now  that  ques- 
tion I  have  looked  at  in  three  different  points 
of  view.  1.  With  reference  to  natural  justice, 
irrespective  of  any  specific  rule  of  law;  and  it 
does  appear  to  me  that  if  a  purchaser,  on  the 
faith  of  the  contract  being  completed  and  the 
estate  becoming  his,  has  advanced  money  in 
payment  or  part  payment  for  the  purchase, 
he  has  advanced  it  under  circumstances  which 
entitle  him  to  say:  'If  you  cannot  complete, 
not  only  are  you  bound  to  give  me  back  my 
money,  but  I  have  a  right  to  a  lien  on  the 
estate.'  2.  With  reference  to  the  general  law 
of  this  court;  I  do  not  mean  with  reference  to 
decided  cases,  but  to  the  general  law  and 
principles  of  the  court.  This  is  clear,  that 
the  vendor,  if  he  has  parted  with  the  estate  to 
the  purchaser  before  he  has  got  his  money, 
has  a  lien  for  it  on  the  estate;  that  is  unques- 
tionable. Now  does  the  right  of  the  fur- 
chaser,  if  the  contract  goes  off,  stand  in 
principle  on  the  same  footing  as  that  of  the 
vendor?  The  only  distinction  that  occurs  to 
me  is  this :  the  vendor,  when  he  contracts  to 
sell  his  estate,  is  owner,  he  has  the  estate  in  his 
own  possession,  at  least  under  his  own  con- 
trol, and,  \vhen  he  contracts  to  sell,  his  right 
is  to  say,  '  I  will  convey  the  estate  when  the 
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The  Auction. 


AUCTIONS  AND  AUCTIONEERS. 


Resale. 


When  Liable  to  Purchaser. — If  he  receives  a  deposit,  knowing  that  the  vendor 
has  a  defective  title,  he  will  be  answerable  to  the  purchaser  although  he  may 
have  paid  the  deposit  to  the  vendor.1 

Interest  on  Deposit. — A  purchaser  who  has  placed  a  deposit  with  an  auctioneer 
cannot  recover  interest  upon  it  unless  demand  has  been  made  for  it,  and  then 
interest  is  calculated  from  the  day  of  demand.2 

If  a  Sale  is  Rescinded  because  of  the  Auctioneer's  Fraud,  and  the  deposit  returned  to 
the  purchaser,  the  vendor  cannot  recover  of  the  auctioneer  the  amount  of  the 
deposit  as  money  paid  to  his  use.3 

When  Vendor  should  Receive  Deposit.— The  vendor  is  entitled  to  the  deposit  upon 
the  completion  of  the  sale.4 

5.  Completion  of  the  Sale — Time  of  Completion. — It  is  usual  to  provide  in  the 
conditions  of  sale  a  time  for  the  completion  of  the  purchase.  Time  will  be  of 
the  essence  of  the  contract  when  the  parties  seem  to  have  intended  it  to  be  so.5 

Property  after  Sale. — As  a  general  rule,  the  property  is  at  the  risk  of  the 
purchaser  from  the  time  of  sale,  and  hence  should  be  insured  by  him.6 

6.  Resale. — If  a  purchaser  does  not  comply  with  the  terms  of  sale,  the  vendor 
may,  after  giving  him  reasonable  notice,  resell  the  property  at  public  auction.7 


purchase  money  is  paid,  but  till  that  is  done  I 
will  not  convey  it;'  that  right  creates  a  lien 
of  itself,  very  analogous  to  the  common-law 
lien,  and  that  lien,  which  exists  before  con- 
veyance, still  continues;  it  is  not  a  new,  but 
the  same  lien.  But  with  regard  to  the  pur- 
chaser, he  has  not  the  estate  in  his  possession, 
and  his  lien  is  not  in  its  origin  the  same  sort 
of  lien  as  that  of  the  vendor.  But  when  a 
contract  is  made,  and  then  goes  off,  it  appears 
to  me,  that,  in  principle  and  justice,  the 
equity  of  the  purchaser  to  a  lien  on  the  estate 
ought  to  stand  on  as  good  a  footing  as  the 
lien  of  the  vendor  after  conveyance.  *  *  * 
3.  Then  the  third  point  of  view  is  with  refer- 
ence to  the  authorities,  and  it  appears  to  me 
that  they  are  in  favor  of  the  lien." 

1.  Edwards  v.  Hodding,  1  Marsh.  377. 

2.  Interest  on  Deposit. — Lee  v.  Munn,  8 
Taunt.  45,  4  E.  C.  L.  14,  1  Moore  481 ;  Gaby 
v.  Driver,  2  Y.  &  J.  549. 

A  purchaser  at  an  auction  sale  of  real  estate, 
who,  in  accordance  with  the  terms  of  sale,  has 
paid  to  the  auctioneer  a  portion  of  the  pur- 
chase price,  may,  upon  failure  of  the  vendor 
to  convey  a  perfect  title  as  agreed,  maintain 
an  action  to  recover  his  deposit,  either  against 
the  auctioneer  or  the  vendor,  or  both,  and  is 
entitled  to  interest  from  the  time  of  a  demand 
for  the  money  and  a  refusal  to  pay.  He  is 
entitled,  however,  to  but  one  satisfaction  ;  and 
a  recovery  and  satisfaction  of  the  judgment 
against  either  the  vendor  or  the  auctioneer  will 
discharge  the  other.  Where,  therefore,  in  an 
action  against  the  vendor,  the  plaintiff  failed  to 
prove  a  demand,  and  so  was  refused  interest, 
it  was  held  that  the  satisfaction  of  said  judg- 
ment was  a  bar  to  an  action  against  the  auc- 
tioneer, although  in  the  latter  action  proof  was 
given  of  a  demand  and  refusal.  Cockcroft  v. 
Muller,  71  N.  Y.  367. 

3.  Murray  v.  Mann,  2  Exch.  538;  Stevens 
v.  Legh,  2  C.  L.  R.  251. 

4.  When  Vendor  Receives  the  Deposit. — Har- 
rington v.  Hoggart,  1  B.  &  Ad.  577,  20  E.  C. 
L.  443.  If  the  purchaser  fails  or  refuses  to 
complete  the  contract  according  to  its  terms, 


the  deposit  is  forfeited,  if  such  is  the  intention 
of  the  parties,  and  is  due  to  the  vendor. 
Thomas  v.  Brown,  1  Q.  B.  Div.  714;  Bleeker 
v.  Graham,  2  Edw.  Ch.  (N.  Y.)  647. 

If  a  Solicitor,  in  Acting  for  the  Vendor,  Re- 
ceives a  Deposit  upon  the  sale  of  an  estate,"  the 
law  will  not  imply,  as  in  the  case  of  an  auc- 
tioneer, that  he  receives  it  as  a  stakeholder. 
If  he  receives  it  as  agent  of  the  vendor  it  is 
his  duty  to  pay  it  over  on  demand.  Edgell 
v.  Day,  L.  R.  1  C.  P.  80;  Hancock  v.  Gomez, 
58  Barb.  (N.  Y.)  490. 

5.  Completion  of  Sale. — Patrick  v.  Milner,  2 
C.  P.  Div.  342,  46  L.  J.  C.  P.  Div.  537;  Craw- 
ford v.  Toogood,  13  Ch.  Div.  153,  49  L.  J.  Ch. 
108.    See  the  titles  Sales;  Contracts. 

6.  Property  after  Sale. — Rayner  v.  Preston, 
18  Ch.  Div.  1,  50  L.  J.  Ch.  472;  Kingf.  Pres- 
ton, 11  La.  Ann.  95.    See  the  title  Sales. 

7.  Purchaser  Not  Complying  with  Terms  of  Sale 
— Resale — England. — Ockenden  v.  Henly, 
El.  Bl.  &  El.  485,  96  E.  C.  L.  485,  27  L.  J. 

B.  36,  4  Jur.  N.  S.  999. 

Alabama. — Adams  v.  M'Millan,  7  Port. 
(Ala.)  73;  Lamkin  v.  Crawford,  8  Ala.  153 ; 
Robinson  v.  Garth,  6  Ala.  204,  41  Am.  Dec.  47. 

Georgia. — Hicks  v.  Ayer,  5  Ga.  298. 

Louisiana. — McMasters  v.  Atchafalaya  R., 
etc.,  Co.,  1  La.  Ann.  11. 

Maine. — Springer  v.  Berry,  47  Me.  330. 

Mississippi. — Mount  v.  Brown,  33  Miss. 
566,  69  Am.  Dec.  363. 

Missouri. — Gardner  v.  Armstrong,  31  Mo. 
535- 

Pennsylvania. — Barclay  7'.  Tracy,  5  W.  & 
S.  (Pa.)  45 ;  Bowser  v.  Cessna,  62  Pa.  St.  148. 

South  Carolina. — Boinest  v.  Leignez,  2 
Rich.  (S.  Car.)  464;  Blackwood  v.  Leman, 
Harp.  (S.  Car.)  219;  Hall  v.  O'llanlan,  2  Brev. 
(S.  Car.)  46. 

Tennessee. — Fulton  v.  Davidson,  3  Heisk. 
(Tenn. )  614. 

The  Second  Sale  must  Be  Fair  and  after  Rea- 
sonable Notice. — Adams  v.  M'Millan,  7  Port. 
(Ala.)  73;  Hill  v.  Hill,  58  111.  239;  Riggs  v. 
Pursell,  74  N.  Y.  370;  Bowser  v.  Cessna,  62 
Pa.  St.  148. 
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Effect  of  Fraud,  Etc. 


A  UCTIONS  AND  A  UCTIONEERS. 


Puffing. 


Terms  of  Resale. — But  the  conditions  of  the  resale  must  not  be  more  onerous 
than  those  of  the  first  sale.1 

Liability  of  Former  Purchaser. — A  purchaser  who,  without  legal  justification,  has 
failed  to  take  property  sold  to  him,  will  be  liable  to  the  vendor  for  the  differ- 
ence between  the  price  of  sale  and  the  net  proceeds  of  resale.2 

VII.  Effect  of  Fraud  or  Other  Improper  Conduct  upon  the  Sale — 1. 
Bidder  Using  Improper  Influence. — A  sale  will  be  set  aside  where  a  person, 
desirous  of  purchasing,  prevents  others  by  his  improper  conduct  from  bidding 
against  him.3 

Appeal  to  Sympathy. — As  where  the  purchaser  had  chilled  the  sale  by  an  appeal 
to  the  sympathies  of  those  present;4  or  where  he  engaged  a  well-known  agent 
of  the  vendor  to  bid  for  him,  the  bidder  being  mistaken  for  a  puffer.5 

2.  Puffing — Definition. — A  puffer,  in  the  strictest  meaning  of  the  word,  is  a  per- 
son who,  without  having  any  intention  to  purchase,  is  employed  by  the  vendor 
at  an  auction  to  raise  the  price  by  fictitious  bids,  thereby  increasing  competi- 
tion among  the  bidders,  while  he  himself  is  secured  from  risk  by  a  secret 
understanding  with  the  vendor  that  he  shall  not  be  bound  by  his  bids.6 

English  Common-law  Doctrine. — The  law  as  affecting  puffing  has,  from  time  to 
time,  changed  much  in  both  England  and  the  United  States.  By  the  English 
common  law,  puffing  was  a  fraud  on  the  sale,  which  could  be  avoided  by  the 
vendee.7 


1.  Weast  v.  Derrick,  100  Pa.  St.  509. 

2.  Liability  of  Purchaser  at  First  Sale — Ala- 
bama.— Adams  v.  M'Millan,  7  Port.  (Ala.)  73. 

Georgia. — Hicks  v.  Ayer,  5  Ga.  298. 

Louisiana. — McMasters  v.  Atchafalaya  R., 
etc.,  Co.,  1  La.  Ann.  11. 

Maine. — Springer  v.  Berry,  47  Me.  330. 

Mississippi. — Mount  v.  Brown,  33  Miss.  566, 
69  Am.  Dec.  363. 

Missouri. — Gardner  v.  Armstrong,  31  Mo. 
535- 

Pennsylvania. — Bowser  v.  Cessna,  62  Pa.  St. 
148;  Barclay  v.  Tracy,  5  W.  &  S.  (Pa.)  45. 

South  Carolina. — Boinest  v.  Leignez,  2 
Rich.  (S.  Car.)  464;  Campbell  v.  Ingraham, 
1  Mill  (S.  Car.)  293;  Blackwood  v.  Leman, 
Harp.  (S.  Car.)  219;  Hall  v.  O'Hanlan,  2  Brev. 
(S.  Car.)  46. 

Tennessee. — Fulton  v.  Davidson,  3  Heisk. 
(Tenn.)  614. 

The  vendor  can  recover  only  so  much  of  the 
difference  as  is  not  satisfied  by  the  deposit. 
Ockenden  v.  Henly,  El.  Bl.  &  El.  485,  96  E. 
C.  L.  485,  7  L.  ].  Q.  B.  36,  4  Jur.  N.  S.  999. 

If,  on  a  Resale,  the  Estate  Brings  More  than  the 
Original  Sale,  the  purchaser  cannot  recover  the 
surplus.    Ex  p.  Hunter,  6  Ves.  Jr.  97. 

3.  Improper  Conduct  of  Purchaser — United 
States. — The  Steamer  Sparkle,  7  Ben.  (U.  S.) 
528. 

Illinois. — Mapps  v.  Sharpe,  32  111.  13; 
Bethel  v.  Sharpe,  25  111.  173,  76  Am.  Dec.  790. 

Indiana. — Bunts  v.  Cole,  7  Blackf.  (Ind.) 
265,41  Am.  Dec.  226;  Plaster  v.  Burger,  5 
Ind.  234;  Gilbert  v.  Carter,  10  Ind.  17,  68 
Am.  Dec.  655;  Vantrees  v.  Hyatt,  5  Ind.  487. 

Kansas. — Benz  v.  Hines,  3  Kan.  390,  89 
Am.  Dec.  594. 

Kentucky. — Crutchfield  v.  Thurman,  4  Bush 
(Ky.)  498;  Dale  v.  Shirley,  5  B.  Mon.  (Ky.) 
492';  Mills  v .  Rogers,  2  Litt.  (Ky.)  217,  13 
Am.  Dec.  263. 

Mississippi. — Foster  v.  Pugh,  12  Smed.  &  M. 
(Miss.)  416 ;  Swofford  v.  Garmon,  51  Miss.  348. 


Missouri. — Griffith  v.  Judge,  49  Mo.  536. 

Pennsylvania. — Abbey  v.  Dewey,  25  Pa. 
St.  413 ;  Sharp  v.  Long,  28  Pa.  St.  433 ;  Diet 
v.  Lindsay,  2  Grant's  Cas.  (Pa.)  431 ;  Waltei 
v.  Gernant,  13  Pa.  St.  515,  53  Amv  Dec.  491; 
Hogg  v.  Wilkins,  1  Grant's  Cas.  (Pa.)  67. 

South  Carolina. — Hamilton  v.  Hamilton, 

2  Rich.  Eq.  (S.  Car.)  355,  46  Am.  Dec.  58; 
Barrett  v.  Bath  Paper  Co.,  13  S.  Car.  128; 
Martin  v.  Ranlett,  5  Rich.  (S.  Car.)  541,  57 
Am.  Dec.  770. 

Virginia. — Underwood  v.  McVeigh,  23 
Gratt.  (Va.)  409. 

4.  Appeal  to  Sympathy. — Fuller  v.  Abrahams, 

3  Brod.  &B.  116,  7  E.  C.  L.  371,  6  Moore  316. 
Compare  Crutchfield  Thurman,  4  Bush 
(Ky.)  498. 

5.  Twining  v.  Morrice,  2  Bro.  C.  C.  326; 
approved  in  Downes  z\  Grazebrook,  3  Meriv. 
200. 

6.  Puffer.— Peck  v.  List,  23  W.  Va.  338,  48 
Am.  Rep.  398. 

7.  English  Common-law  Doctrine. — Heatlej'-'. 
Newton,  19  Ch.  Div.  326,  51  L.  J.  Ch.  225; 
Crowder  v.  Austin,  2  C.  &  P.  208,  12  E.  C.L. 
92,  3  Bing.  368,  11  Moore  283;  Fuller  v. 
Abrahams,  3  Brod.  &  B.  116,  7  E.  C.  L.  371, 
6  Moore  316;  Wheeler  v.  Collier,  M.  &  M. 
123,  22  E.  C.L.  266;  Mortimer  v.  Bell,  L.  R. 
1  Ch.  10,  11  Jur.  N.  S.  897,  35  L.  J.  Ch.  25,  14 
W.  R.  68,  13  L.  T.  348;  Howard  v.  Castle,  6 
T.  R.  642;  Green  v.  Baverstock,  14  C.  B.  N. 
S.  204,  108  E.  C.  L.  204,  32  L.  J.  C.  P.  181,  8 
L.  T.  360,  10  Jur.  N.  S.  47;  Rex  v.  Marsh,  3 
Y.  &  J.  331 ;  Parfitt  v.  Jepson,  46  L.  J.  C.  P. 
529,  36  L.  T.  251 ;  Gilliat  v.  Gilliat,  L.*R.  9  Eq. 
60;  Hopkins  v.  Tanqueray,  15  C.  B.  130,  80  E. 
C.  L.  130;  Thornett  v.  Haines,  15  M.  &  W. 
367;  Warlow  v.  Harrison,  1  El.  &  El.  295, 
102  E.  C.  L.  295. 

Compare  Mainprice  v.  Westley,  6  B.  &  S. 
427,  118  E.  C.  L.  427. 

Leading  Case. — The  leading  English  case  on 
this  subject  is  Bexwell  v.  Christie,  Cowp. 
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Puffing. 


Chancery  Doctrine. — This  rule  was  denied  by  the  English  Court  of  Chancery 
which  at  first  held  that  puffing  was  not  a  fraud.1 

Chancery  Doctrine  Modified. — Later,  the  same  court  modified  this  rule  by  draw- 
ing a  distinction  between  puffing  for  the  purpose  of  preventing  a  sacrifice  of 
property,  and  puffing  for  the  purpose  of  advancing  the  price.  The  former 
purpose  was  held  legitimate,  and  the  latter  illegitimate.2 

Statutes  as  to  Puffing. — This  difference  was  ended  in  1867  by  an  Act  of  Parlia- 
ment which  declared:  "Whenever  a  sale  by  auction  of  land  would  be  invalid 
at  law  by  reason  of  the  employment  of  a  puffer,  the  same  shall  be  deemed 
invalid  in  equity  as  well  as  at  law." 

'  United  States  Doctrine. — The  present  rule  in  the  United  States  is  that  puffing 
is  a  fraud  on  the  sale,  which  gives  to  the  purchaser  a  right  to  avoid  it,s 


395.  In  that  case  it  was  decided  that  an  action 
against  an  auctioneer  for  selling  a  horse  at  the 
highest  price  bid,  contrary  to  the  owner's 
express  direction  not  to  let  him  go  under  a 
larger  sum  named,  cannot  be  maintained. 

1.  Chancery  Rule. — In  Conolly  v.  Parsons,  3 
Ves.  Jr.  625,  note  e,  Lord  Chancellor  Lough- 
borough expressed  his  dissatisfaction  with  the 
opinion  of  Lord  Mansfield,  pronounced  about 
twenty  years  before,  in  Bexwell  v.  Christie, 
Cowp.  395,  and  said  :  "  I  should  wish  it  to  un- 
dergo a  reconsideration ;  for  if  it  is  law  it  will 
reduce  everything  to  a  Dutch  auction  by  bid- 
ding downwards.  I  feel  vast  difficulty  to  com- 
pass the  reasoning  that  a  person  does  not  follow 
his  own  judgment  because  other  persons  bid; 
that  the  judgment  of  one  person  is  deluded  and 
influenced  by  the  bidding  of  others.  *  *  * 
Where  it  is  publicly  known  that  persons 
are  employed  to  bid,  it  would  be  very 
foolish  in  any  one  to  let  himself  be  so  influ- 
enced." 

In  Woodward  v.  Miller,  2  Colly  279,  a  puf- 
fer was  employed  to  bid  real  estate  to  be  sold 
at  auction  up  to  a  certain  price.  At  the  sale 
the  auctioneer  declared  that  "  it  was  a  bona 
fide  sale,  and  if  there  were  any  puffers  in  the 
room  he  should  hate  himself."  This  was  re- 
garded as  not  equivalent  to  a  representation 
that  the  sale  was  to  be  without  reserve,  and, 
though  the  puffer  made  repeated  bids,  the  sale 
was  specifically  enforced. 

In  Mortimer  v.  Bell,  L.  R.  1  Ch.  10,  it  was 
decided  that  a  vendor  could  not  employ  more 
puffers  than  one,  though  they  were  limited  to 
the  same  price,  unless  he  expressly  stipulated 
that  he  might.  , 

2.  Chancery  Kule  Modified. — In  Smith  v. 
Clarke,  12  Ves.  Jr.  477,  it  was  decided:  "The 
circumstance  that  a  person  bid  at  an  auction, 
under  the  private  direction  of  the  vendor,  for 
the  purpose  of  preventing  a  sale  under  a  sum 
specified  as  the  value,  is  no  objection  to  a 
specific  performance." 

In  Flint  v.  Woodin,  9  Mare  618,  it  was 
held  :  "  Though  a  puffer  ought  not  to  be  em- 
ployed to  screw  up  the  price,  or  take  advan- 
tage of  the  ignorance  of  other  bidders,  yet  a 
progressive  bidding  to  a  fixed  or  reserved  bid- 
ding by  a  person  employed  by  the  vendor, 
without  the  knowledge  of  the  other  bidders, 
will  not  necessarily  be  deemed  to  be  taking 
advantage  of  their  ignorance." 

3.  United  States. — Veazie  v.  Williams,  8 
How.  (U.  S.)  153. 


Delavjare. — Miller  v.  Baynard,  2  Houst. 
(Del.)  559,  83  Am.  Dec.  168. 

Illinois. — Darst  v.  Thomas,  87  111.  222. 

Maryland. — Moncrieff  v.  Goldsborough,  4 
Har.  &  M.  (Md.)  281,  1  Am.  Dec.  407. 

Massachusetts. — Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Rep.  332. 

Missouri. — Springer  v.  Kleinsorge,  S3  Mo. 
152. 

Nevj  Hampshire. — Towle  v.  Leavitt,  23  N. 
H.  360,  55  Am.  Dec.  195. 

New  jersey. — National  Bank  v.  Sprague, 
20  N.  J.  Eq.  159. 

New  York. — National  F.  Ins.  Co.  z>. 
Loomis,  11  Paige  (N.  Y.)  431;  Fisher  -'.  Her- 
sey,  17  Hun  (N.  Y.)  370;  Trust  v.  Delaplaine, 
3  E.  D.  Smith  (N.  Y.)  219. 

North  Carolina. — Morehead  v.  Hunt,  r 
Dev.  Eq.  (N.  Car.)  35;  McDowell  v.  Simms, 
6  Ired.  Eq.  (N.  Car.')  278;  Smith  v.  Green- 
lee, 2  Dev.  (N.  Car.)  126,  18  Am.  Dec.  564 ; 
Troughton  v.  Johnston,  2  Hayw.  (N.  Car.) 
32S,  2  Am.  Dec.  626;  Woods  v.  Hall,  1  Dev. 
Eq.  (N.  Car.)  415;  Whitaker  v.  Bond,  63  N. 
Car.)  290. 

Pennsylvania. — Staines  v.  Shore,  16  Pa. 
St.  200,  55  Am.  Dec.  492 ;  Pennock's  Appeal, 
14  Pa.  St.  446,  53  Am.  Dec.  t;6i  {overruling 
Steel  v.  Ellmaker,  11  S.  &  R.'(Pa.)  86)  ;  Don- 
aldson v.  M'Roy,  1  Browne  (Pa.)  346;  Yerkes 
v.  Wilson,  81*  Pa.  St.  9. 

Virginia, — Hinde  ->.  Pendleton,  Wythe 
(Va.)  144. 

West  Virginia. — Peck  v.  List,  23  W.  Va. 
338,  48  Am.  Rep.  39S. 

Con/pare  Reynolds  v.  Dechaums,  24  Tex. 
174,  76  Am.  Dec.  101 ;  Davis  t».  Petway,  3 
Head  (Tenn.)  667,  75  Am.  Dec.  789;  Jenkins 
v.  Hogg,  2  Treadw.  (S.  Car.)  821. 

The  Vendor  cannot  Himself  Avoid  a  Sale  where 
he  has  employed  the  puffers.  Small  v.  Bou- 
dinot,  9  N.  J.  Eq.  381  ;  Troughton  -'.  Johnston, 
2  Hayw.  (N.  Car.)  328,  2  Am.  Dec.  626. 

Where  one  who  was  insolvent  and  unable 
to  comply  with  the  terms  of  a  sale,  bid  only 
to  operate  upon  the  known  desire  of  the  pur- 
chaser to  obtain  the  property,  the  court  re- 
fused to  give  the  purchaser  relief.  Williams 
v.  Bradley,  7  Heisk.  (Tenn.)  54. 

The  Purchaser  at  an  Administrator's  Sale  can- 
not, when  sued  on  the  purchase  note,  defeat 
its  payment  on  the  ground  that  a  person 
interested  in  the  estate,  but  not  connected  with 
the  administrator,  employed  an  enemy  of  his 
to  bid  up  the  price.  East  v.  Wood,  62  Ala.  313. 
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provided  he  is  prejudiced  thereby  1  and  acts  promptly.2 

3.  Agreements  Not  to  Bid. — Sales  which  are  affected  by  agreements  not  to 
bid  are  voidable  or  not,  according  to  the  object  for  which  parties  enter  into  the 

agreement. 

when  invalid. — If  the  purpose  is  to  chill  the  sale  and  purchase  property  for 
less  than  its  market  value,  the  vendor  may  avoid  the  sale.3 


1.  When  Purchaser  is  Prejudiced. — Veazie  v. 
Williams,  8  How.  (U.  S.)  134;  Tomlinson  v. 
Savage,  6  Ired.  Eq.  (N.  Car.)  430;  Curtis  v. 
Aspirrwall,  114  Mass.  187,  19  Am.  Rep.  332. 

2.  Purchaser  must  Act  Promptly. — Latham  v. 
Morrow,  6  B.  Mon.  (Ky.)  630;  McDowell  v. 
Simms,  6  Ired.  Eq.  (N.  Car.)  278;  Tomlinson 
v.  Savage,  6  Ired.  Eq.  (N.  Car.)  430;  Back- 
enstoss  v.  Stahler,  33  Pa.  St.  251,  75  Am.  Dec. 
592 ;  Staines  v.  Shore,  16  Pa.  St.  200,  55  Am. 
Dec.  492. 

3.  Agreements  Not  to  Bid — Sales  Invalid  when 
Object  Is  to  ChiU  the  Bidding — England. — Levi 
v.  Levi,  6  C.  &  P.  239,  25  E.  C.  L.  377;  Jones 
v.  Randall,  Cowp.  39. 

Canada. — Rodgers  v.  Rodgers,  13  Grant's 
Ch.  (U.  C.)  143. 

United  States. — Kearney  v.  Taylor,  15  How. 
(U.  S.)  494;  Piatt  v.  Oliver,  1  McLeon  (U. 
S.)  295. 

Alabama. — Carrington  v.  Caller,  2  Stew. 
(Ala.)  175. 

Connecticut.  —  Spencer  v.  Champion,  13 
Conn.  11. 

Illinois. — Loyd  v.  Malone,  23  111.  43,  74  Am. 
Dec.  179;  Bethel  v.  Sharp,  25  111.  173,  76  Am. 
Dec.  790;  Devine  v.  Harkness,  117  111.  145; 
Ingalls  v.  Rowell,  149  111.  163,  citing  1  Am. 
and  Eng.  Encyc.  of  Law  (isted.)  981. 

Indiana. — Bunts  v.  Cole,  7  Blackf.  (Ind.) 
265,  41  Am.  Dec.  226;  Vantrees  v.  Hyatt,  5 
Ind.  487;  Arnold  v.  Cord,  16  Ind.  177;  Hun- 
ter -•.  Pfeiffer,  108  Ind.  197. 

Iowa. — Kerwer  v.  Allen,  31  Iowa  578  ;  Flem- 
ing v.  Hutchinson,  36  Iowa  519;  Easton  v. 
Mawkinney,  37  Iowa  601 ;  Watson  v.  Phelps, 
40  Iowa  482. 

Kentucky. — Mills?'.  Rogers,  2  Litt.  (Ky.) 
217,  13  Am.  Dec.  263;  Stockton  v.  Owings, 
Litt.  Sel.  Cas.  (Ky.)  256,  12  Am.  Dec.  302. 

Maine. — Gardiner  v.  Morse,  25  Me.  140. 

Mississippi . — Pearson  v.  Moreland,7  Smed. 
&  M.  (Miss.)  609,  45  Am.  Dec.  319;  Stovall 
v.  Farmers,  etc.,  Bank,  8  Smed.  &M.  (Miss.) 
305,  47  Am.  Dec.  85;  Newman  v.  Meek,  1 
Freem.  (Miss.)  441;  Pattison  v.  Josselyn,  43 
Miss.  373. 

Missouri. — Wooton  v.  Hinkle,  20  Mo.  290; 
Neal  v.  Stone,  20  Mo.  296;  Hook  v.  Turner, 
22  Mo.  333;  Nelson  v.  Brown,  23  Mo.  13; 
Stewart  v.  Nelson,  25  Mo.  309;  Millenberger, 
v.  Morrison,  39  Mo.  71 ;  Stewart  v.  Sever- 
ance, 43  Mo.  322,  97  Am.  Dec.  392 ;  Griffith  v. 
Judge,  49  Mo.  536;  Durfee  v.  Moran,  57  Mo. 
374- 

New  Jersey. — Morris  v.  Woodward,  25  N. 
J.  Eq.  32. 

New  Tork. — Jones  v.  Caswell,  3  Johns.  Cas. 
(N.  Y.)  29,  2  Am.  Dec.  134;  Doolin  v.  Ward, 
6  Johns.  (N.  Y.)  194;  Wilbur  v.  How,  8  Johns. 
(N.  Y.)  444;  Thompson  v.  Davies,  13  Johns. 
(N.  Y.)  112;  Hawley  v.  Cramer,  4  Cow.  (N. 


Y.)  717;  Meech  v.  Bennett,  Hill  &  D.  Supp. 
(N.  Y.)  191. 

North  Carolina. — Smith  v.  Greenlee,  2  Dev. 
(N.Car.)  128, 18  Am.  Dec.  564 ;  Goode  v.  Hawk- 
ins, 2  Dev.  Eq.  (N.  Car.)  393;  Blythe  r.  Lov- 
inggood,  2  Ired.  ( N.  Car.)  20,  37  Am.  Dec.  402  ; 
Bailey  v.  Morgan,  Busb.  (N.  Car.)  352  ;  Ingram 
v.  Ingram,  4  Jones  (N.  Car.)  188;  Whitaker  v. 
Bond,  63  N.  Car.  290. 

Pennsylvania. — Foulk  v.  M'Farlane,  1  W.  & 
S.  (Pa.)  297,  37  Am.  Dec.  467  ;  Gilbert  v.  Hoff- 
man, 2  Watts  (Pa.)  66,  26  Am.  Dec.  103;  Dick 
v.  Lindsay,  2  Grant's  Cas.  (Pa.)  431 ;  Sling- 
luff  v.  Eckel,  24  Pa.  St.  472;  Jackson  -'.  Mor- 
ter,  82  Pa.  St.  291. 

Rhode  Island. — Aldrich  v.  Wilcox,  10  R. 
I.  405. 

South  Carolina. — Farr  -'.  Sims,  Rich.  Eq. 
Cas.  (S.  Car.)  122,  24  Am.  Dec.  398;  Schmidt 
v.  Gatewood,  2  Rich.  Eq.  (S.  Car.)  162;  Car- 
son v.  Law,  2  Rich.  Eq.  (S.  Car.)  296;  Hamil- 
ton v.  Hamilton,  2  Rich.  Eq.  (S.  Car.)  355,  46 
Am.  Dec.  58;  Kinard  v.  Hiers,  3.Rich.  Eq.  (S. 
Car.)  423,  55  Am.  Dec.  643 ;  Martin  v.  Ranlett, 
5  Rich.  (S.  Car.)  541,  57  Am.  Dec.  770;  Rowe 
v.  Cockrell,  Bailey  Eq.  (S.  Car.)  126;  Dudley 
v.  Odom,  5  S.  Car.  131,  22  Am.  Rep.  6;  Bar- 
rett v.  Bath  Paper  Co.,  13  S.  Car.  128. 

Texas. — James  v.  Fulcrod,  5  Tex.  512,  55 
Am.  Dec.  743;  Crozier  v.  Carr,  11  Tex.  376; 
Allen  v.  Stephanes,  18  Tex.  658. 

Virginia. — Hudson  v.  Hudson,  5  Munf. 
(Va.)  180;  Wood  v.  Hudson,  5  Munf.  (Va.)423. 

Compare  In  re  Carew's  Estate,  1  Colly  243; 
Heffer  v.  Martyn,  36  L.  J.  Ch.  372;  Chattock 
v.  Muller,  8  Ch.  Div.  177. 

The  court,  in  Smith  v.  Greenlee,  2  Dev. 
(N.  Car.)  126,  18  Am.  Dec.  564,  by  Hender- 
son, Ch.  J.,  said  :  "A  sale  at  auction  is  a  sale 
to  the  best  bidder;  its  object,  a  fair  price; 
its  means,  competition.  Any  agreement, 
therefore,  to  stifle  competition,  is  a  fraud  upon 
the  principles  on  which  the  sale  is  founded. 
It  not  only  vitiates  the  contract  between 
the  parties,  so  that  they  can  claim  nothing 
from  each  other,  but  also  any  purchase  made 
under  it,  their  claims  against  the  vendor 
being  weaker  than  those  against  each  other, 
policy  alone  forbidding  that  the  last  men- 
tioned should  be  enforced,  but  both  pol- 
icy and  justice  uniting  to  condemn  the 
former.  If  this  be  the  rule  with  regard  to 
auctions  instituted  by  private  individuals,  a 
fortiori  should  it  be  as  to  those  public  unc- 
tions instituted  by  law  for  great  public  pur- 
poses, such  as  execution  sales,  where  the  object 
is  to  secure  the  creditor,  if  possible,  the  satis- 
faction of  his  debt,  and  at  the  same  time  to 
obtain  for  the  debtor  a  fair  price  for  his  prop- 
erty. Men  may  *  *  *  abstain  from  bidding 
without  incurring  any  legal  censure.  They 
have  a  right  to  abstain  from  action,  *  *  *  but 
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AUCTIONS  AND  AUCTIONEERS. 


In  General. 


When  Valid. — If,  on  the  other  hand,  the  agreement  is  made  without  any  design 
to  commit  a  fraud,  but  to  enable  the  parties  to  the  agreement  to  purchase 
conveniently,  or  if  the  agreement  is  for  any  honest  purpose,  the  sale  will  be 
valid.1 

VIII.  Statute  of  Frauds — 1.  In  General. — It  was  formerly  doubted  whether 


if  they  do  act  they  must  do  it  fairly.  They 
cannot  claim  to  themselves  any  benefit  from  a 
sale,  the  first  principles  of  which  they  have  vio- 
lated, fair  competition  being  the  very  essence 
of  an  auction  sale.  *  *  *  So,  on  the  other 
hand,  an  agreement  not  to  bid,  for  the  purpose 
of  paralyzing  competition,  is  a  fraud  upon  the 
vendor,  and  vitiates  the  sale,  at  least  so  far 
that  no  party  to  such  agreement  can  claim 
any  benefit  from  it.  *  *  *  I  think  also  that  the 
fraud  is  of  such  a  character  that  it  vitiates  the 
sale  at  law." 

Agreement  Not  Carried  Into  Effect. — Where 
the  members  of  a  corporation  selling  its  land 
at  public  auction  entered  i-nto  an  agreement 
by  which  any  of  them  might  bid  for  land  and 
take  it  or  not,  as  they  chose,  but  the  agree- 
ment was  not  carried  into  effect,  it  was  held 
that  the  sale  was  not  invalid.  Buckley  v. 
Briggs,  30  Mo.  452. 

Fraud  Is  a  Question  of  Fact. — Whether  an 
agreement  existed  which  tended  to  stifle  com- 
petition, is  a  question  of  fact  for  the  jury. 
Pike  v.  Balch,  38  Me.  302,  61  Am.  Dec.  248; 
Kearney  v.  Taylor,  15  How.  (U.  S.)  494;  Hop- 
kins v.  Ensign,  122  N.  Y.  144;  Allen  v. 
Stephanes,  18  Tex.  658. 

Purchase  by  One  Not  Party  to  Agreement. — 
The  fact  that  a  combination  has  been 
formed  to  prevent  a  sale  to  others  will  not 
affect  a  purchase  by  one  who  is  not  a  party 
to  such  combination.  Case  v.  Dean,  16 
Mich.  12. 

Evidence  of  Fraud. — For  evidence  insufficient 
to  prove  fraud  and  combination,  see  Coxe  v. 
Gibson,  27  Pa.  St.  160,  67  Am.  Dec.  454. 

Attempt  must  Be  Successful. — An  attempt  to 
prevent  another  person  from  bidding  at  an 
auction  sale  must,  in  order  to  invalidate  the 
sale,  be  successful.  Haynes  v.  Crutchfield,  7 
Ala.  189. 

Prevention  of  Competition  by  Act  of  the  Auc- 
tioneer.— The  assignee  of  a  mortgage  acted 
as  auctioneer  in  selling  the  mortgaged  prop- 
erty. He  saw,  while  the  sale  was  in  progress, 
a  bidder  from  the  mortgagor  approaching, 
and,  in  order  to  prevent  competition,  knocked 
down  the  property  for  less  than  its  value  to  his 
own  brother.  It  was  held  that  this  miscon- 
duct avoided  the  sale.  Jackson  v.  Crafts,  18 
Johns.  (N.  Y.)  no. 

Fraud  by  Auctioneer. — In  general,  where 
there  has  been  fraud  by  the  auctioneer,  the 
sale  will  be  set  aside.  Brock  v.  Rice,  27  Gratt. 
(Va.)8i2;  Pope  Davenport,  52  Tex.  206; 
Fairfax  v.  Hopkins,  2  Cranch  (C.  C.)  134; 
Johnston  v.  Eason,  3  Ired.  Eq.  (N.  Car.)  330; 
Myers  v.  Sanders,  7  Dana  (Ky.)  506. 

1.  Legal  Agreements  Not  to  Bid. — Phippen  v. 
Stickney,  3  Met.  (Mass.)  384.  To  the  same 
effect  are  Switz'er  v.  Ski'les,  8  111.  529,  44 
Am.  Dec.  723;  Hunt  v.  Elliott,  80  Ind/253,  41 
Am.  Rep.  794;  Smith  v.  Ullman,  58  Md.  183, 
42  Am.  Rep.  329;  Wooton  v.  Hinklc,  20  Mo. 
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290;  Bellows  "'.  Russell,  20  N.  H.  427,  51  Am. 
Dec.  238;  National  Bank  v.  Sprague,  20  N.  J. 
Eq.  159;  Bradley  -'.  Kingsley,  43  N.  Y.  534; 
Marie  v.  Garrison,  83  N.  Y.  14;  Smith  v. 
Greenlee,  2  Dev.  (N.  Car.)  126,  18  Am.  Dec. 
564;  Goode  v.  Hawkins,  2  Dev.  Eq.  (N.  Car.) 
393;  Bailey  v.  Morgan,  Busb.  (N.  Car.)  352; 
Dudley  v.  Little,  2  Ohio  504,  15  Am.  Dec. 
575;  Breslin  v.  Brown,  24  Ohio  St.  565,  15 
Am.  Rep.  627;  Smull  v.  Jones,  6  W.  &  S. 
(Pa.)  122;  Martin  v.  Evans,  2  Rich.  Eq. 
(S.  Car.)  368;  McMinn  v.  Phipps,  3  Sneed 
(Tenn.)  196;  James  v.  Fulcrod,  5  Tex.  512,55 
Am.  Dec.  743. 

Statement  of  the  Rule. — In  Kearney  v.  Tay- 
lor, 15  How.  (U.S.)  494,  Mr.  Justice  Nelson 
stated  the  law  as  follows  :  "  It  is  true  that  in 
every  association  formed  to  bid  at  the  sale, 
and  who  appoint  one  of  their  number  to  bid  in 
behalf  of  the  company,  there  is  an  agreement, 
express  or  implied,  that  no  other  member 
will  participate  in  the  bidding;  and  hence,  in 
one  sense,  it  may  be  said  to  have  the  effect  to 
prevent  competition.  But  it  by  no  means  nec- 
essarily follows  that  if  the  association  had  not 
been  formed,  and  each  member  left  to  bid 
on  his  own  account,  the  competition  at  the 
sale  would  be  as  strong  and  efficient  as  it 
would  by  reason  of  the  joint  bid  for  the  bene- 
fit and  upon  the  responsibility  of  all.  The 
property  at  stake  might  be  beyond  the  means 
of  the  individual,  or  might  absorb  more  of 
them  than  he  would  desire  to  invest  in  the 
article,  or  be  of  a  description  that  a  mere  capi- 
talist, without  practical  men  as  associates, 
would  not  wish  to  encumber  himself  with. 
*  *  *  These  observations  are  sufficient  to 
show  that  the  doctrine  which  would  pro- 
hibit associations  of  individuals  to  bid  at 
the  legal  public  sales  of  property,  as  prevent- 
ing competition,  however  specious  in  theory, 
is  too  narrow  and  limited  for  the  practical 
business  of  life,  and  would  oftentimes  lead 
inevitably  to  the  evil  consequences  it  was  in- 
tended to  avoid.  Instead  of  encouraging  com- 
petition, it  would  destroy  it.  And  sales,  in 
many  instances,  could  be  effected  only  after  a 
sacrifice  of  the  value  until  reduced  within  the 
reach  of  the  means  of  the  individual  bidders. 
We  must  therefore  look  beyond  the  mere  fact 
of  an  association  of  persons  formed  for  the  pur- 
pose of  bidding,'  *  *  *  as  it  may  be  not  only 
unobjectionable  but  oftentimes  meritorious,  if 
not  necessary;  and  examine  into  the  object 
and  purposes  of  it.  And  if,  upon  such  exam- 
ination, it  is  found  that  the  object  and  pur- 
pose are  not  to  prevent  competition,  but  to 
enable,  or  as  an  inducement  to  the  persons 
composing  it,  to  participate  in  the  biddings, 
the  sale  should  be  upheld  ;  otherwise  if  for  the 
purpose  of  shutting  out  competition,  and  de- 
pressing the  sale,  so  as  to  obtain  the  property 
at  a  sacrifice.  Each  case  must  depend  upon 
its  own  circumstances." 
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Statute  of  Frauds.  A  UCTIONS  AND  A  UCTIONEERS.  In  General. 


sales  by  auction  were  within  the  meaning  of  the  statute,  as  it  was  thought 
that  the  publicity  of  such  sales  ought  to  be  sufficient  to  guard  against  fraud. 
It  is  now,  however,  clearly  settled  that  auction  sales,  with  the  exception  of 
such  as  are  held  by  order  of  court,1  are  within  the  statute,  and  that  they 
therefore  require  compliance  with  the  formalities  imposed  by  it  as  much  as  do 
sales  of  less  publicity.2 

Purchaser  of  Several  Lots  of  Goods. — There  is  a  conflict  between  the  English  and 
American  authorities  upon  the  question  whether,  when  the  same  bidder 
becomes  the  purchaser  of  two  or  more  lots  of  goods,  each  purchase  constitutes 
an  entire  contract. 

In.  England  the  general  rule  is  that  each  bid,  when  accepted,  constitutes  an 
entire  contract.3  If,  however,  several  lots  of  goods  are  knocked  down  to  one 
bidder,  or  are  afterwards  treated  as  having  been  knocked  down  to  him  for  one 
sum,4  or  if  the  lots  are  so  related  that  the  possession  of  all  is  necessary  to  the 
enjoyment  of  each,5  they  together  constitute  one  contract. 

In  the  United  States  the  purchase  of  several  lots  of  goods  by  the  same  purchaser 
constitutes  but  one  entire  contract.  Hence  delivery  and  acceptance  of  one 
lot  will  take  the  entire  purchase  out  of  the  operation  of  the  statute.6 


1.  Statute  of  Frauds — Sales  by  Order  of  Court 

— Alabama. — Hutton  v.  Williams,  35  Ala.  503, 
76  Am.  Dec.  397. 

California. — Halleck  v.  Guy,  9  Cal.  181,  70 
Am.  Dec.  643. 

Kentucky. — Watson  v.  Violett,  2  Duv.  (Ky.) 
332. 

Maryland. — Warfield  v.  Dorsey,  39  Md. 
299,  17  Am.  Rep.  562. 

Minnesota.  —  Armstrong  v.  Vroman,  11 
Minn.  220,  88  Am.  Dec.  81. 

North  Carolina. — Tate  v.  Greenlee,  4  Dev. 
(N.  Car.)  149. 

Pennsylvania. — Emley  v.  Drum,  36  Pa.  St. 
123;  Fulton  v.  Moore,  25  Pa.  St.  468;  King  v. 
Gunnison,  4  Pa.  St.  171. 

Tennessee. — Nichol  v.  Ridley,  5  Yerg. 
(Tenn.)  63,  26  Am.  Dec.  254. 

2.  Statute  of  Frauds — What  Auction  Sales 
within — England. — Kenworthy  -».  Schofield, 
2  B.  &  C.  945,  9  E.  C.  L.  286,  4  D.  &  R.  556; 
Walker  v.  Constable,  1  B.  &  P.  306;  Stans- 
field  v.  Johnson,  1  Esp.  101 ;  Coles  v.  Treco- 
thick,  9  Ves.  Jr.  234;  Buckmaster  v.  Harrop, 
13  Ves.  Jr.  456. 

Alabama. — Bell  v.  Owen,  8  Ala.  312. 

California. — People  v.  White,  6  Cal.  75. 

Georgia. — Sanderlin  v.  Roman  Catholic 
Church,  R.  M.  Charlt.  (Ga.)  551. 

Illinois. — Bozza  v.  Rowe,  30  111.  198,  83 
Am.  Dec.  184;  Burke  v.  Haley,  7  111.  614. 

Indiana. — Ruckle  v.  Barbour,  48  Ind.  274; 
Gossard  v.  Ferguson,  54  Ind.  519;  Hadden  v. 
Johnson,  7  Ind.  394;  Ennis  v.  Waller,  3  Blackf. 
(Ind.)  472;  Hunt  v.  Gregg,  8  Blackf.  (Ind.) 
105. 

Kentucky. — Baker  v.  Jameson,  2  J.  J.  Marsh. 
(Ky.)  547- 

Maine. — Pike  v.  Balch,  38  Me.  302,  61  Am. 
Dec.  248;  O'Donnell  v.  Leeman,  43  Me.  158, 
69  Am.  Dec.  54. 

Maryland. — Singstack  v.  Harding,  4  Har. 
&  J.  (Md.)  186,  7  Am.  Dec.  669;  Spencer  v. 
Pearce,  10  Gill  &  J.  (Md.)  294. 

Massachusetts. — Davis  v.  Rowell,  2  Pick. 
(Mass.)  64,  13  Am.  Dec.  398;  Bent  v.  Cobb,  9 
Gray  (Mass.)  397,  69  Am.  Dec.  295. 


Missouri . — Evans  v.  Ashley,  8  Mo.  177; 
Hartt  v.  Rector,  13  Mo.  497,  53  Am.  Dec.  157; 
Alexander  v.  Merry,  9  Mo.  514. 

JVe-w  Tork. — Talman  v.  Franklin,  3  Duer 
(N.  Y.)  395;  Bleecker  v.  Franklin,  2  E.  D. 
Smith  (N.  Y.)  93;  Jackson  -'.  Catlin,  2  Johns. 
(N.  Y.)  248,  3  Am.  Dec.  415;  Bicknell  v. 
Byrnes,  23  How.  Pr.  (N.  Y.  Supreme  Ct.)  4S6. 

South  Carolina.  —  Davis  v.  Robertson,  1 
Mill  (S.  Car.)  71,  12  Am.  Dec.  611;  Christie 
v.  Simpson,  1  Rich.  (S.  Car.)  407;  Meadows 
v.  Meadows,  3  McCord  (S.  Car.)  4158,  15  Am. 
Dec.  645;  Elfe  v.  Gadsden,  2  Rich'.  (S.  Car.) 
373- 

Texas. — Brock  v.  Jones,  8  Tex.  78. 
Virginia. — Brent  v.  Green,  6  Leigh  (Va.) 

16. 

Agreement— Highest  Bid. — In  Boyd  v.  Greene, 
162  Mass.  566,  the  court  ruled  that  "  if  the 
jury  find  that  the  talk  between  a  bidder  and 
the  auctioneer  at  an  auction  sale  of  real  estate 
amounted  to  an  agreement  by  the  auctioneer 
to  knock  down  the  property  to  the  bidder  if 
he  should  bid  a  certain  amount,  and  that  was 
the  highest  amount  bid,  the  agreement  is 
within  the  statute  of  frauds,  and  an  action  by 
the  bidder  will  not  lie  to  recover  damages  for 
a  breach  thereof." 

3.  Same  Party  Purchasing  Several  Lots  of  Goods 
— English  Rule. — Emmerson  v.  Heelis,  2  Taunt. 
38;  James  v.  Shore,  1  Stark.  426,  2  E.  C.  L. 
165  ;  Roots  v.  Dormer,  4  B.  &  Ad.  77,  24  E.  C. 
L.  28;  Watling  v.  Horwood,  12  Jur.  48. 

4.  Franklyn  v.  Lamond,  4  C.  B.  637,  ^6  E. 
C.  L.  637,  16  L.  J.  C.  P.  221,  11  Jur.  780; 
Baldey  v.  Parker,  2  B.  &  C.  37,  9E.  C.  L.  16, 
3  D.  &  R.  220. 

6.  Chambers  v.  Griffiths,  1  Esp.  150;  Gib- 
son v.  Spurrier,  Peake's  Add.  Cas.  49. 

6.  Rule  in  United  States  as  to  Purchase  of 
Several  Lots  by  Same  Party.  —  C  off  man  v. 
Hampton,  2  W.  &  S.  (Pa.)  377,  37  Am.  Dec. 
511 ;  Tompkins  v.  Haas,  2  Pa.  St.  74;  Mills  v. 
Hunt,  17  Wend.  (N.  Y.)  333,  affirmed  in  20 
Wend.  (N.  Y.)  431 ;  Jenness  v.  Wendell,  51  N. 
H.  63,  12  Am.  Rep.  48. 

Compare  Messer  v.  Woodman,  22  N.  H.  172, 
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Auctioneer  Agent. 


Sale  for  Several  Days. — And  it  will  make  no  difference  if  the  sale  continues 
several  days,  and  the  bids  are  made  on  different  days.1 

2.  Auctioneer  Agent  for  Both  Vendor  and  Vendee — when  Agent  of  Vendor. — An 
auctioneer  is,  until  the  fall  of  the  hammer,  the  agent  of  the  vendor  alone.2 

When  Agent  of  Vendee. — After  the  fall  of  the  hammer  he  is  frequently  said  to 
be  the  agent  of  the  vendee  for  the  purpose  of  signing  the  memorandum 
required  by  the  statute  of  frauds.3 

Agency  Inferred  from  Purchaser's  Conduct. — This  agency  does  not  arise  ex  virtutc 
officii,  but  is  inferred  from  the  conduct  of  the  vendee,  such  as  bidding  or 
standing  by  and  seeing  the  auctioneer  sign  for  him.  Slight  evidence  of  assent 
will  be  sufficient  to  justify  an  auctioneer  in  signing  for  the  vendee.4 

Vendor  Acting  as  Auctioneer. — If  the  auctioneer  sells  his  own  property  the  infer- 
ence is  that  the  vendee  does  not  authorize,  in  the  absence  of  a  different 
intention  clearly  expressed,  the  auctioneer  to  sign  the  memorandum  for  him.5 


53  Am.  Dec.  241;  McManus  v.  Gregory,  94 
Mo.  370. 

1.  Jenness  v.  Wendell,  51  N.  H.  63,  12  Am. 
Rep.  48. 

2.  Warlow  v.  Harrison,  1  El.  &  El.  295,  102 
E.  C.  L.  295;  Payne  v.  Case,  3  T.  R.  148. 

3 .  Auctioneer  as  Agent  of  Vendee — England. — 
Bird  v.  Boulter,  4  B.  &  Ad.  443,  24  E.  C.  L. 
97  ;  Emmerson  v.  Heelis,  2  Taunt.  38  ;  Hinde  v. 
Whitehouse,  7  East  558;  Kemeys  v.  Proctor, 
3  Ves.  &  B.  57;  Mews  v.  Carr,  1  H.  &  N.  484; 
Simon  v.  Motivos,  3  Burr.  1921 ;  White  v.  Proc- 
tor, 4  Taunt.  209. 

Alabama. — Adams  v.  M'Millan,  7  Port. 
(Ala.)  73. 

California. — Craig  v.  Godfroy,  1  Cal.  415, 

54  Am.  Dec.  299. 

Illinois. — Burke  v.  Haley,  7  111.  614. 
Indiana. — Hart  v.  Woods,  7  Blackf.  (Ind.) 
568. 

Kentucky. — Gill  v.  Hewett,  7  Bush  (Ky.)  10. 

Maine. — Alna  v.  Plummer,  4  Me.  258; 
Cleaves  v.  Foss,  4  Me.  1;  O'Donnell  v.  Lee- 
man,  43  Me.  160,  69  Am.  Dec.  54;  Pike  v. 
Balch,  38  Me.  302,  61  Am.  Dec.  248. 

Maryland. — Ijams  v.  Hoffman,  1  Md.  423; 
Singstack  v.  Harding,  4  Har.  &  J.  (Md.)  186, 
7  Am.  Dec.  669. 

Massachusetts. — Morton  v.  Dean,  13  Met. 
(Mass.)  385. 

Missouri. — Springer  v.  Kleinsorge,  83  Mo. 

New  Jersey. — Johnson  v.  Buck,  35  N.  J.  L. 
338,  10  Am.  Rep.  243. 

New  Tori. — M'Comb  v.  Wright,  4  Johns. 
Ch.  (N.  Y.)  659. 

Ohio. — Pugh  v.  Chesseldine,  11  Ohio  109, 
37  Am.  Dec.  414. 

South  Carolina. — Blackwood  v.  Leman, 
Harp.  (S.  Car.)  219;  Davis  v.  Robertson,  1 
Mill  (S.  Car.)  71,  12  Am.  Dec.  611;  Macon 
Episcopal  Church  v.  Wiley,  2  Hill's  Eq.  (S. 
Car.)  584,  30  Am.  Dec.  386;  Gordon  v.  Saun- 
ders, 2  McCord  Eq.  (S.  Car.)  164;  Meadows 
v.  Meadows,  3  McCord  (S.  Car.)  458,  15  Am. 
Dec.  645. 

Vermont. — Harvey  v.  Stevens,  43  Vt.  653. 

Virginia. — Brent  v.  Green,  6  Leigh  (Va.) 
16;  Walker  v.  Herring,  21  Gratt.  (Va.)  678,  8 
Am.  Rep.  616. 

4.  How  the  Agency  Arises —  E n  r;la  n  d. — Ba r 1 1  e  1 1 
v.  Purnell,  4  Ad.  &  El.  792,  31  E.  C.  L.  180; 
Mews  v.  Carr,  1  H.  &  N.  488. 


-Flintoft  v.  Elmore,  18  U.  C.  C. 
-Smith  v.  Arnold,  5  Mason 
Garth,  6  Ala.  204, 


Canada .- 
P.  274. 

United  State 
(U.  S.)  418. 

A  labama. — Robinson 
41  Am.  Dec.  47. 

Maine. — Cleaves  v.  Foss,  4  Me.  1;  Horton 
v.  McCarty,  53  Me.  394;  O'Donnell  v.  Lee- 
man,  43  Me.  158,  69  Am.  Dec.  54. 

Virginia. — Walker  -•.  Herring,  21  Gratt. 
(Va.)  678,  8  Am.  Rep.  616. 

See  Sugden  on  Vendors  (14th  ed.),  p.' 147; 
Bateman  on  Auctions  (1st  ed.),  p.  23. 

"The  Technical  Ground  is  that  the  purchaser, 
by  the  very  act  of  bidding,  connected  with  the 
usage  and  practice  of  auction  sales,  loudly  and 
notoriously  calls  on  the  auctioneer  or  his 
clerk  to  put  down  his  name  as  the  bidder,  and 
thus  confers  an  authority  on  the  auctioneer  or 
clerk  to  sign  his  name,  and  this  is  the  whole 
extent  of  the  authority."  Shaw,  C.  J.,  in  Gill 
v.  Bicknell,  2  Cush.  (Mass.)  358. 

In  Adams  v.  Scales,  1  Baxt.  (Tenn.)  337,  25 
Am.  Rep.  772,  Nicholson,  C.  J.,  said:  "The 
question  first  presented  is,  whether  Marks  was 
such  an  auctioneer,  in  crying  the  land  and 
knocking  it  off  to  the  best  bidder,  as  that  his 
act  in  so  doing  was  binding  on  Scales  and 
took  the  case  out  of  the  statute  of  frauds  ? 
The  rule  which  holds  the  memorandum  of  an 
auctioneer  to  be  sufficient  to  take  the  case  out 
of  the  statute  contemplates  an  agent  for  both 
parties,  with  authority  to  act  for  the  seller  and 
buyer.  But  when  the  seller  is  himself  present, 
directing  and  controlling  the  sale,  and  en- 
gages a  crier  simply  to  cry  the  property  and 
knock  it  off  to  the  best  bidder,  the  seller  him- 
self standing  by  and  doing  everything  else 
except  simply  crying  the  bids,  this  is  not  such 
a  sale  by  an  auctioneer  as  would  give  to  his 
memorandum  the  effect  of  constituting  a  con- 
tract. In  such  case  the  crier  is  merely  an 
agent,  with  no  other  authority  but  that  of  re- 
ceiving the  bids  and  reporting  the  result  to 
the  seller.  He  has  not  the  authority  of  an 
auctioneer  in  the  proper  sense  of  fhe  term  as 
applied  to  sales  by  auctions." 

5.  Auctioneer  Selling  His  Own  Property. — 
Buckmaster  v.  Harrop,  13  Ves.  Jr.  456; 
Wright  v.  Dannah,  2  Campb.  204;  Smith  v. 
Arnold,  5  Mason  (U.  S.)  414;  Tull  v.  David, 
45  Mo.  444,  100  Am.  Dec.  385. 

Sale  by  One  in  Fiduciary  Capacity. — In  Bent 


5°9 


Volume  III. 


Statute  of  Frauds. 


A  UCTIONS  AND  A  UCTIONEERS.      Memorandum  of  Sale. 


3.  What  the  Memorandum  of  Sale  must  Contain. — The  auctioneer's  memo- 
randum of  sale  must  contain,  though  not  necessarily  in  detail,  the  names  of  the 
parties,  the  subject-matter,  the  price,  the  terms  of  credit  and  conditions  of 
sale,  and  the  promise  of  the  party  to  be  charged.1 

Memorandum  Contained  in  Detached  Papers. — But  these  essentials  need  not  be  con- 
tained in  a  single  paper  ;  they  may  be  gathered  from  two  or  more  detached 
papers  if  the  signed  memorandum  contains  such  reference  to  them  as  to  make 
them  a  part  of  it.2 


v.  Cobb,  9  Gray  (Mass.)  397,  69  Am. Dec.  297, 
a  guardian  acted  as  auctioneer  of  his  ward's 
property.  Bigelow,  J.,  said:  "He  [the  auc- 
tioneer] is  the  agent  of  the  vendor  by  virtue  of 
his  employment  to  make  the  sale,  and  he  is 
made  the  agent  of  the  vendee  by  the  act  of  the 
latter  in  giving  him  his  bid  and  receiving  from 
him  without  objection  the  announcement  that 
the  property  sold  is  knocked  off  to  him  as  pur- 
chaser. But  this  rule  is  not  applicable  to 
cases  where  the  auctioneer  is  also  himself  the 
vendor.  The  great  mischief  intended  to  be 
prevented  by  the  statute  would  still  exist  if 
one  party  to  a  contract  could  make  a  memo- 
randum of  it  which  would  absolutely  bind  the 
other.  If  such  were  its  true  construction,  it 
would  be  a  feeble  security  against  fraud,  or 
rather  it  would  open  a  door  for  its  easy  com- 
mission. *  *  *  Nor  can  it  make  any  differ- 
ence as  to  the  power  of  the  vendor  to  make  a 
memorandum  binding  on  the  vendee,  that  the 
sale  is  made  by  the  former  in  a  representative 
or  fiduciary  character  as  an  executor,  admin- 
istrator, guardian,  or  trustee." 

1.  Contents  of  Memorandum  of  Sale — England. 
— Rishton  v.  Whatmore,  8  Ch.  Div.  467,  26  W. 
R.  827,  47  L.  J.  Ch.  629;  Potter  v.  Duffield,  L. 
R.  18  Eq.  4;  Sandford  V.  O'Donohoe,  M.  T.  4 
Vict. 

Canada. — Dalton  v.  McBride,  7  Grant's  Ch. 
(U.  C.)  288;  Thomas  v.  Ross,  19  U.  C.  B. 
370. 

United  States. — Arden  v.  Brown,  4  Cranch 
(C.  C.)  121. 

Alabama. — Lewis  v.  Wells,  50  Ala.  198; 
Adams  v.  M'Millan,  7  Port.  (Ala.)  73. 

Illinois. — Doty  v.  Wilder,  15  111.  407,  60  Am. 
Dec.  756. 

Indiana. — Ridgway  v.  Ingram,  50  Ind.  145, 
19  Am.  Rep.  706 ;  Norris  v.  Blair,  39  Ind.  90,  10 
Am.  Rep.  135. 

Maine. — O'Donnell  v.  Leeman,  43  Me.  158, 
69  Am.  Dec.  54. 

Massaclnisetfs. — Morton  v.  Dean,  13  Met. 
(Mass.)  385;  Gowen  v.  Klous,  101  Mass.  449. 

New  Jersey. — Johnson  v.  Buck,  35  N.  J.  L. 
338,  10  Am.  Rep.  243. 

Ne-w  York. — Price  v.  Durin,  56  Barb.  (N. 
Y.)  647;  Coles  v.  Bowne,  10  Paige  (N.  Y.) 
526. 

North  Carolina. — Gwathney  v.  Cason,  74 
N.  Car.  5,  21  Am.  Rep.  484;  Mayer  v.  Adrian, 
77  N.  Car.  83. 

Pennsylvania .^Soles  v.  Hickman,  20  Pa. 
St.  180;  M'Farson's  Appeal,  11  Pa.  St.  503. 

South  Carolina. — Meadows  v.  Meadows,  3 
McCord  (S.  Car.)  458,  15  Am.  Dec.  645. 

Illustrations  of  Memoranda  Held  Sufficient  and 
Insufficient. — Where  the  auctioneer  entered  in 
his  sales  book  the  names  of  the  parties,  the  sub- 


ject-matter, and  the  consideration,  but  omitted 
to  make  any  reference  to  the  conditions  of  sale, 
and  there  was  no  other  memorandum  in  writ- 
ing, there  was  held  to  be  not  a  sufficient  memo- 
randum, and  specific  performance  was  refused. 
Rishton  v.  Whatmore,  8  Ch.  Div.  467,  47  L.  J. 
Ch.  629,  26  W.  R.  827. 

An  auctioneer's  clerk,  by  order  of  the  auc- 
tioneer, made  the  following  memorandum : 
"  Rayner  tract  to  James  S.  Long  at  $40  per 
acre."  It  was  proved  that  "Rayner  tract" 
was  a  well-known  designation,  and,  under 
these  circumstances,  the  memorandum  was 
held  to  be  sufficient.  Cherry  v.  Long,  Phil. 
(N.  Car.)  466. 

At  a  sale  of  a  blacksmith  shop  and  house, 
together  with  a  leasehold  interest  in  the  lot 
on  which  they  stood,  the  auctioneer  wrote  on 
the  back  of  the  lease:  "$200,  $3.50,  Richard 
Burke."  This  was  held  not  sufficient  to  bind 
Burke,  the  purchaser.  Burke  v-.  Haley,  7  111. 
614. 

In  Mullen  v.  Helberg,  6  Ir.  L.  R.  463,  there 
was  a  sale  of  maize  by  sample.  Suit  was 
instituted  by  the  vendor  and  auctioneer  for 
loss  by  resale.  The  entry  in  the  auctioneer's 
book  did  not  show  a  sale  by  sample.  It  was 
held  that  the  memorandum  was  not  sufficient. 
Ball,  C,  said  :  "  If  the  sale  was  by  sample,  a 
term  of  the  contract  was  omitted  from  the 
auctioneer's  note.  Was  the  term  material? 
I  find  it  difficult  to  conceive  any  that  would 
be  more  so.  The  character,  quality,  and 
(since  identification  was  to  be  effected  through 
comparison  with  the  sample)  identification  of 
this  article  sold,  all  depended  upon  it.  If  it 
be  left  out,  how  can  we  ascertain  what  it  was 
the  defendant  bought?" 

Sales  Book. — If  the  auctioneer  has  a  sales 
book  so  arranged  and  headed  that  the  entries  in 
it  aro  intelligible,  and  state  the  transaction, 
such  entries  constitute  a  sufficient  memoran- 
dum, and  take  the  sale  out  of  the  operation  of 
the  statute.  Kenworthy  v.  Schofield,  2  B.  & 
C.  945,  9  E.  C.  L.  286;  Thomas  v.  Ross,  19  U. 
C.  QV  B.370;  Gill  v.  Bicknell,  2  Cush.  (Mass.) 
358;  Davis  v.  Robertson,  1  Mill  (S.  Car.)  71, 
12  Am,  Dec.  611 ;  Doty  v.  Wilder,  15  111.  407, 
60  Am.  Dec.  756;  Harvey  v.  Stevens,  43  Vt. 
653. 

2.  Memorandum  need  Not  be  Contained  in  Ome 
Paper. — Adams  v.  M'Millan,  7  Port.  (Ala.) 
73;  Gowen  v.  Klous,  101  Mass.  449;  Morton 
v.  Dean,  13  Met.  (Mass.)  385;  Johnson  v. 
Buck,  35  N.  J.  L.  338,  10  Am.  Rep.  243;  Price 
v.  Durin,  56  Barb.  (N.  Y.)  647;  Coles  v. 
Bowne,  10  Paige  (N.  Y.)  526;  Tallman  v. 
Franklin,  14  N.  Y.  584,  3  Duer  (N.  Y.)  395; 
Horton  v.  McCarty,  53  Me.  394.  Compare 
Hobby  v.  Finch,  Kirby  (Conn.)  14. 
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4.  Memorandum  Signed  by  Auctioneer's  Clerk. — An  auctioneer's  clerk,  by  virtue 
of  his  position  merely,  has  no  authority  to  sign  for  the  purchaser  a  memoran- 
dum of  sale.  His  authority,  like  his  master's,  is  derived  from  the  assent, 
express  or  implied,  of  the  purchaser.  An  entry  by  the  clerk  of  the  purchaser's 
name,  in  the  presence  of  both  purchaser  and  auctioneer,  is  a  signing  sufficient 
to  satisfy  the  statute  of  frauds.1  But  a  memorandum  made  by  an  auctioneer 
or  his  clerk  must  be  made  contemporaneously  with  the  sale  to  bind  the 
purchaser.2 

IX.  Compensation  of  Auctioneer — 1.  Commission. — An  auctioneer  is  entitled 
to  compensation  for  his  services.3 


Illustration. — The  plaintiff  sent  a  mare  to  be 
sold  by  auction  at  the  defendant's  repository. 
The  defendant  advertised  the  mare  for  sale  by 
auction  on  the  28th  of  March,  1872,  and  circu- 
lated a  printed  catalogue  of  the  horses  to  be 
sold  at  his  sale,  with  conditions  of  sale  an- 
nexed, in  which  the  plaintiff's  mare  was  de- 
scribed as  lot  49.  The  defendant  had  a  sales 
ledger,  which  was  headed,  "  Sales  by  auction, 
28  March,  1872,"  in  which  the  plaintiff's  mare 
was  also  numbered  49 ;  but  neither  the  cata- 
logue nor  the  conditions  of  sale  were  annexed 
to  the  sales  ledger,  nor  were  they  referred  to 
therein.  On  the  28th  of  March,  1872,  the  lots 
described  in  the  catalogue  were  put  up  by  the 
defendant  for  sale  under  the  conditions.  The 
plaintiff's  mare  was  put  up  for  sale  and 
knocked  down  to  M.  for  thirty-three  pounds, 
and  thereupon  the  defendant's  clerk  wrote  in 
the  columns  of  the  sales  ledger,  left  blank  for 
this  purpose,  the  name  of  M.  as  purchaser, 
and  the  price.  M.  afterwards  refused  to  take 
the  mare.  It  was  held  that  the  catalogue  and 
the  conditions  of  sale  were  not  sufficiently  con- 
nected with  the  entries  in  the  sales  ledger  to 
make  a  note  or  memorandum  in  writing  of  a 
contract  by  M.  to  satisfy  the  statute  of  frauds. 
Peirce  v.  Corf,  L.  R.  9  Q.,  B.  210. 

1.  Signing  by  Clerk. — Bird  v.  Boulter,  4  B. 
&  Ad.  443,  24  E.  C.  L.  97 ;  Clarkson  v.  Noble, 
2  U.  C.  B.  361 ;  Simpson  v.  Pettus,  7  Ala. 
453;  Adams  v.  M'Millan,  7  Port.  (Ala.)  73; 
Hart  v.  Woods,  7  Blackf.  (Ind.)  568;  Norrist'. 
Blair,  39  Ind.  90,  10  Am.  Rep.  135  ;  Doty  v. 
Wilder,  15  111.  407,  60  Am.  Dec.  756;  Gill  v. 
Bicknell,  2  Cush.  (Mass.)  355;  Alna  v.  Plum- 
mer,  4  Me.  258;  Frost  v.  Hill,  3  Wend.  (N. 
Y.)  3^7;  Johnson  v.  Buck,  35  N.  J.  L.  338,  10 
Am.  Rep.  243;  Cherry  v.  Long,  Phil.  (N. 
Car.)  466;  Christie  v.  Simpson,  1  Rich.  (S. 
Car.)  407;  Smith  v.  Jones,  7  Leigh  (Va.)  165, 
30  Am.  Dec.  498;  Harvey  v.  Stevens,  43  Vt. 
653.  Compare  Pope  v.  Chafee,  14  Rich.  Eq. 
(S.  Car.)  69;  Cathcart  v.  Keirnaghan,  5 
Strobh.  (S.  Car.)  129.  Contra,  Carmack  v. 
Wasterson,  3  Stew.  &  P.  (Ala.)  411 ;  Meadows 
v.  Meadows.  3  McCord  (S.  Car.)  458,  15  Am. 
Dec.  645;  Entz  v.  Mills,  1  McMull.  (S.Car.) 
453- 

2.  The  Time  when  the  Memorandum  must  be 

Signed. — The  signing  of  the  purchaser's  name 
to  the  memorandum  must  be  either  contem- 
poraneous with  the  sale  or  else  immediatelv 
after  the  sale,  so  that  the  signing  and  the  safe 
may  constitute  one  continuous  act.  M'Comb 
V.  Wright,  4  Johns.  Ch.  (N.  Y.)  6c;9;  Smith 
f.  Arnold,  5  Mason  (U.  S.)  414;  Gill  v.  Bick- 


nell, 2  Cush.  (Mass.)  355  ;  Horton  v.  McCarty, 
53  Me-  394- 

In  Walker  v.  Herring,  21  Gratt.  (Va.)  678,8 
Am.  Rep.  616,  the  court,  by  Staples,  J.,  said: 
"  The  principle  of  all  the  cases  is,  that  the  auc- 
tioneer, at  the  sale,  is  the  agent;  that  the  pur- 
chaser, by  the  act  of  bidding,  calls  on  him  or 
his  clerk  to  put  down  his  name  as  the  purchaser. 
The  entry,  being  made  in  his  presence,  is 
presumed  to  be  made  with  his  sanction,  and  to 
indicate  his  approval  of  the  terms  thus  written 
down.  In  such  case  there  is  but  little  danger 
of  mistake  or  fraud.  But  if  a  third  person, 
not  present,  or  even  the  auctioneer,  may  after- 
wards add  the  name  of  another  purchaser, 
they  may  strike  out  the  name  already  inserted, 
and  substitute  that  of  a  new  and  different 
purchaser.  They  may  defeat  rights  already 
vested.  They  may  impose  liabilities  never 
contracted.  The  party  to  be  charged  may  thus 
be  held  liable  by  a  writing  he  never  saw, 
signed  by  an  agent  of  whom  he  never  heard." 

Where  an  auctioneer  makes  in  pencil  a 
memorandum  at  the  time  of  the  sale,  and 
copies  the  same  into  his  book  as  soon  as  pos- 
sible after  the  sale,  such  entry  is  an  original 
one.  Macon  Episcopal  Church  v.  Wiley,  2 
Hill's  Eq.  (S.  Car.)  584,  30  Am.  Dec.  386. 

A  memorandum  to  bind  the  purchaser  must 
be  made  contemporaneously  with  the  sale. 
Mews  v.  Carr,  1  H.  &  N.  484;  Horton  v. 
McCarty,  53  Me.  394.  See  Smith  v.  Arnold, 
5  Mason  (U.  S.)  414. 

3.  Compensation  of  Auctioneer.  —  Clark  v. 
Smythies,  2  F.  &  F.  83;  Rainy  -•.  Vernon,  9 
C.  &  P.  559,  38  E.  C.  L.  227;  Green  v.  Bart- 
lett,  14  C.  B.  N.  S.  681,  108  E.  C.  L.  681,  32 
L.  J.  C.  P.  261,  8  L.  T.  503,  11  W.  R.  834; 
Wilkinson  v.  Martin,  8  C.  &  P.  1,  34  E.  C. 
L.  267;  Warton  Harrison,  29  L.  J.  B. 
14;  Robinson  v.  Green,  3  Met.  (Mass.)  159; 
Carpenter  v.  Le  Count,  22  Hun  (N.  Y.)  106; 
Russell  v.  Miner,  5  Lans.  (N.  Y.)  537,  61 
Barb.  (N.  Y.)  534;  Ward  v.  James,  8  Hun 
(N.  Y.)  526;  Muller  v.  Maxwell,  2  Bosw.  (N. 
Y.)  3^5;  Johnson  v.  Buck,  35  N.  J.  L.  338,  10 
Am.  Rep.  243;  Cochran  -'.  Johnson,  2  Mc- 
Cord (S.  Car.)  21.  See  Dorsett  v.  Houlihan, 
95  Ga.  550;  Drielsma  v.  Manifold  (1894),  3 
Ch.  100. 

Where  an  auctioneer  sold  land  to  a  com- 
pany in  which  he  was  both  a  shareholder  and 
a  director,  he  was  held  not  entitled  to  a  com- 
mission. Salomons  v.  Pender,  3  H.  &  C.639, 
11  Jur,  N.  S.  432,  34  L.  J.  Exch.  95. 

When  Negligent. — If  an  auctioneer,  in  selling 
an  estate,  is  guilty  of  negligence,  and  in 
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When  Amount  Fixed  by  statute. — The  amount  fixed  by  statute  will  be  the 
remuneration  to  which,  in  the  absence  of  a  special  contract,  he  is  entitled.1 

Where  there  Is  neither  Agreement  nor  Statute. — If  the  amount  is  fixed  neither  by 
agreement  nor  statute  he  is  entitled  to  reasonable  compensation,  and  what  is 
reasonable  should  be  determined  by  the  jury.2 

Where  Principal  Sells,  Purchaser  Induced  to  Bid  by  Auctioneer. — Where  it  is  agreed  that 
an  auctioneer  shall  receive  a  certain  commission  for  property  sold  by  him,  his 
right  to  such  commission  is  not  affected  by  the  fact  that  his  principal  made 
the  sale,  if  the  purchaser  was  induced  to  bid  because  of  his  advertisement.3 

Revocation  of  Authority — Reimbursement. — An  auctioneer  whose  authority  is  re- 
voked before  sale  may  recover  what  he  has  properly  expended.4 

Selling  without  License. — It  has  been  held  that  the  purpose  of  the  English 
statute  5  instituting  auctioneer  licenses  is  to  recruit  the  public  revenue. 

English  Rule. — Hence  it  is  there  held  that  an  auctioneer  who  sells  without  a 
license  is  nevertheless  entitled  to  his  commission.6 

Rule  in  United  states. — As  the  purpose  of  most  of  the  statutes  in  the  United 
States  licensing  auctioneers  is  to  protect  the  public,  it  is  probable  that  one 
of  the  consequences  of  disobedience  would  be  the  loss  of  a  legal  remedy  for 
the  collection  of  fees.7 

2.  Indemnity  for  Expenses  and  Damages. — An  auctioneer  may  recover  from 
his  principal  all  moneys  he  may  have  expended  or  advanced  in  the  proper 
discharge  of  his  duties.  It  is  a  general  rule  of  law,  that  he  who  in  good  faith 
does  an  act  apparently  legal,  which  he  has  been  requested  by  another  to  do,  has 
a  legal  claim  against  that  other  for  all  loss  he  may  thus  sustain.  This  rule  is 
applicable  to  auctioneers.8 


consequence  the  sale  fails,  he  is  not  entitled  to 
any  compensation  for  his  trouble.  Denew  v. 
Daverell,  3  Campb.  451. 

An  Executor  or  Trustee  Who  Acts  as  an  Auc  - 
tioneer  in  selling  trust  property  is  not  entitled 
to  a  commission.  Kirkman  v.  Booth,  II 
Beav.  273,  18  L.  J.  Ch.  25. 

Where  Sale  Set  Aside. — Where  an  auctioneer 
sold,  at  the  request  of  a  curator,  a  vacant 
estate,  and  the  sale  was  afterwards  adjudged 
void,  he  was  held  to  have  no  claim  on  the 
estate  for  his  commission.  Navarro's  Suc- 
cession, 24  La.  Ann.  105.  , 

1.  Russell  v.  Miner,  5  Lans.  (N.  Y.)  537; 
61  Barb.  (N.Y.)  534;  Carpenters.  Le  Count, 
93  N.  Y.  562. 

2.  In  Case  of  No  Agreement. — Clark  v.  Sniy- 
thies,  2  F.  &  F.  83. 

As  to  what  is  a  reasonable  fee  for  an  auc- 
tioneer in  a  prize  case,  see  The  Amy  War- 
wick, 2  Sprague  (U.  S.)  160. 

3.  Green  v.  Bartlett,  14  C.  B.  N.  S.  681, 
108  E.  C.  L.  681,  32  L.  J.  C.  P.  261, 
8  L.  T.  503,  11  W.  R.  834;  Rainy  v.  Ver- 
non, 9  C.  &  P.  559,  38  E.  C.  L.  227;  Wil- 
kinson v.  Martin,  8  C.  &  P.  1,  34  E.  C.  L. 
267. 

The  plaintiff  was  employed  to  sell  ground 
rents  by  auction  on  the  terms  of  receiving  a 
commission  of  one  per  cent. !<  on  sale."  After 
he  had  advertised  the  sale,  but  before  the  day 
of  sale,  the  defendant  sold  the  ground  rents 
by  private  contract.  The  auctioneer  proved 
that  by  the  custom  of  the  trade  he  was,  after 
advertising  the -property,  entitled  to  his  com- 
mission although  the  sale  was  not  brought 
about  by  his  direct  agency.  The  question  of 
custom  was  left  to  the  jury,  which  found  for 


5" 


the  plaintiff.  Rainy  v.  Vernon,  9  C.  &  P.  ^59, 
38  E.  C.  L.  227. 

4.  Warton  v.  Harrison,  29  L.  J.  Q.  B.  14; 
Girardey  v.  Stone,  24  La.  Ann.  286;  Leeds  v. 
Bowen,  2  Abb.  Pr.  N.  S.  (N.Y.  Super.  Ct.)  43. 

5.  Selling  without  License  —  Commissions. — 
17  Geo.  III.,  c.  50. 

6.  Bateman  on  Auctions  (1st  Am.  ed.),  p.  9. 

7.  An  auctioneer,  at  the  request  of  the 
owner,  sold,  severally,  many  lots  of  standing 
wood.  Some  of  them  were  in  a  county  in 
which  the  auctioneer  had  no  authority  to  sell, 
and  in  which  he  was  prohibited  from  selling. 
It  was  held  that  he  could  collect  his  commis- 
sion for  selling  those  lots  which  were  within 
the  county  where  he  could  lawfully  sell.  Rob- 
inson v.  Green,  3  Met.  (Mass.)  159. 

8.  Indemnity. — Grimshaw  v.  Atterwell,  8  C. 
&  P.  6,  34  E.  -C.  L.  270;  Warlow  v.  Harrison, 
29  L.  J.  Q..  B.  14,  6  Jur.  N.  S.  66,  1  El.  &  El. 
295,  102  E.  C.  L.  295;  Sweeting  -•.  Turner,  25 
L.  T.  N.  S.  796;  Adamson  v.  Jarvis,  4  Bing 
66,  13  E.  C.  L.343;  Girardej-  v.  Stone,  24  La. 
Ann.  286;  Russell  v.  Miner,  25  Hun  (N.  Y.i 
114. 

Benefit  of  Discount. — Where  a  principal 
agreed  to  pay  an  auctioneer  the  cost  of  adver- 
tising an  auction  sale,  and  the  printing  was 
done  for  the  auctioneer  at  a  discount,  which 
he  charged  his  principal,  it  was  held  that  it 
made  no  difference  whether  the  auctioneer 
was  allowed  a  discount  on  all  his  work,  or 
whether  the  discount  was  allowed  for  this 
work  only;  the  discount  was  no  part  of  the 
expense  ot  printing;  that  an  agent  must  se- 
iure  tne  best  terms  possible  for  his  principal. 
Union  Refining,  etc.,  Co.  v.  Pentecost,  79  Pa. 
St.  491. 
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3.  Lien  for  Fees. — When  the  transaction  has  in  all  respects  been  proper  and 
legal,  an  auctioneer  has  a  lien  on  goods  in  his  possession  for  his  fees,  so  long  as 
they  remain  in  his  possession.  If  sold,  he  may  refuse  to  deliver  them  to  the 
purchaser,  or,  if  unsold,  to  the  owner,  until  his  claim  is  paid.1 

Deposit  Taken  for  Fees. — The  deposit  is  usually  a  part  payment  of  the  purchase 
price,  and  the  auctioneer  may  satisfy  his  just  claims  out  of  it.2 

AUDIT.  (See  also  the  title  Accounts,  vol.  i,  p.  433  ;  and  see  AUDITOR 
and  the  references  there  given.) — "Audit"  means  to  hear  and  examine;  to 
pass  upon  and  to  adjust ;  to  examine  and  adjust  an  account  or  accounts.3 

AUDITA  QUERELA.  (See,  for  a  full  treatment  of  the  subject,  ENCYC. 
of  Pleading  and  Practice,  vol.  3,  p.  113.) — 'Audita  querela"  is  a  pro- 
ceeding in  order  to  be  relieved  from  a  final  judgment  and  execution  on 
account  of  some  objection  which  cannot  be  relieved  by  proceedings  in  error. 
It  is  founded  upon  some  matter  of  equity,  or  fraud,  or  release,  or  something 
of  the  like  nature,  which  has  transpired  since  the  rendition  of  the  judgment, 
and  which  would  render  its  enforcement  inequitable  and  unjust.4 


1.  Auctioneer's  Fees. — Williams  v.  Milling- 
ton,  1  H.  Bl.  85;  Lane  v.  Tewson,  12  Ad.  & 
El.  106,  note,  40  E.  C.  L.  37,  note,  1  G.  & 
D.  584- 

An  auctioneer  may, in  his  own  name, maintain 
an  action  against  the  buyer  for  the  fees  which, 
by  the  conditions  of  sale,  should  be  paid  to 
him.  Johnson  v.  Buck,  35  N.  J.  L.  338,  10 
Am.  Rep.  243. 

Maps  of  Lands  to  be  Sold. — An  auctioneer 
has  no  lien  on  maps  left  with  him  for  the  pur- 
pose of  selling  land.  Maps  are  not,  like  title 
deeds,  regarded  as  a  quasi  part  of  the  land. 
Blackburn  v.  Macdonald,  6  U.  C.  C.  P.  380. 

2.  Deposit  for  Fees. — Dowler's  Succession, 
29  La.  Ann.  437;  Harlow  v.  Sparr,  15  Mo. 
184. 

An  auctioneer  may  appropriate  so  much  of 
the  proceeds  of  the  auction  sale  as  may  be  due 
to  him  as  his  commission,  to  the  payment  of 
his  own  debt  to  the  purchaser  at  such  sale. 
Harlow  v.  Sparr,  15  Mo.  184. 

3.  People  v.  Green,  5  Daly  (N.  Y.)  200; 
Matter  of  Murphy,  24  Hun  (N.  Y.)  594,  af- 
firmed 86  N.  Y.  627;  People  v.  Oneida 
County,  24  Hun  (N.  Y.)  419.  See  also  U.  S. 
v.  Sanborn,  135  U.  S.  271. 

"The  word  audit  has  a  technical  meaning, 
which  is  *  *  *  to  examine,  to  pass  upon." 
Cobb  County  v.  Adams,  68  Ga.  53. 

Judicial  Discretion. — The  word  implies  an 
exercise  of  judicial  discretion.  In  re  Clark, 
5  Fed.  Cas.  No.  2810,  9  N.  B.  R.  67. 

"To  audit  means  to  hear,  examine,  adjust, 
pass  upon  and  settle  the  account,  and  then  al- 
low it.  It  matters  not  whether  the  duty  was 
difficult  or  easy ;  in  its  nature  it  required  the 
exercise  of  judgment,  and  that  is  enough." 
Morris  v.  People,  3  Den.  (N.  Y.)  391. 

Same— Comptroller.— A  statute  provided  that 
certain  charges  should  be  presented  in  the 
form  of  an  itemized  bill  which  should  be  ap- 
proved by  the  superintendent  of  insurance, 
and  then  audited  by  the  comptroller.  It  was 
held  that  the  approval  by  the  superintendent 
was  not  conclusive  upon  the  comptroller,  but 
that  the  latter  had  power  to  examine  and  pass 
upon  and  readjust  the  bill  approved.  The 
court  said  :  "  The  word  audit,  used  in  the  Act 
3C.  Of  L.— 33  _   e 


of  1873,  undoubtedly  means  to  hear  and  ex- 
amine, to  pass  upon  and  adjust.  We  have  it 
used  in  regard  to  supervisors  who  are  to 
audit  accounts  payable  by  counties,  and  in  re- 
gard to  town  auditors,  as  to  accounts  payable 
by  towns.  1  Rev.  Stat.  355,  §  46;  367,  §  2 
[4].  And  see  Chase  v.  Saratoga  County,  33 
Barb.  (N.  Y.)  603;  People  v.  St.  Lawrence 
County,  30  How.  Pr.  (N.  Y.  Supreme  Ct.) 
173.  And  the  word  plainly  means  a  judicial 
investigation  and  decision  as  to  the  merits  of 
a  claim.  It  is  hardly  an  exception  to  this 
meaning,  that  sometimes  the  law  has  deter- 
mined the  amount  of  the  claim,  and  that  the 
officer  having  the  power  to  audit  is  bound  by 
that  determination.  The  auditing  officer  is, 
in  that  respect,  bound  as  a  jury  would  be 
bound  in  a  similar  case.  If  a  claim  were 
pending  before  a  jury,  and  it  appeared  that 
the  law  or  some  valid  decision  had  estab- 
lished its  amount,  the  jury  could  not  disre- 
gard the  law  or  such  valid  decision.  And  so, 
if  the  law  has  determined  the  amount  of  the 
present  claim,  or  if  the  amount  has  been 
determined  by  some  valid  decision,  then  the 
comptroller  is  bound  to  follow  that  law  or 
that  valid  decision."  Matter  of  Murphy,  24 
Hun  (N.  Y.)  592. 

Same — Includes  Rejection  of  a  Claim. — The 
term  audit  means  to  hear  and  examine.  It 
includes  both  the  adjustment  and  allowance 
and  the  disallowance  or  rejection  of  an  ac- 
count. People  v.  Barnes,  114  N.  Y.  317; 
People  t>.  Board  of  Apportionment,  etc.,  52 
N.  Y.  227.  See  also  Cobb  County  v.  Adams, 
68  Ga.  53. 

Arbitrary  Reduction. — An  arbitrary  reduction 
from  the  gross  amount  of  a  bill  for  various 
items  of  services  the  compensation  for  which 
is  regulated  by  statute,  without  passing  upon 
and  disallowing  any  specific  item,  is  not  an 
audit.  People  v.  Board  of  Town  Auditors,  82 
N.  Y.  80. 

Implies  a  Hearing. — To  audit  implies  a  hear- 
ing, and  upon  the  hearing  to  adjust,  or  to 
allow,  or  to  reject,  or  otherwise  decide  ac- 
cording to  the  nature  of  the  claim.  Territory 
v.  Grant,  3  Wyoming  243. 

4.  McMillan  v.  Baker,  20  Kan.  53. 
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AUDITOR.  (See  also  the  titles  Public  Officers  ;  Referees  and  Refer- 
ENi  i  S;  STATES.) — An  "auditor"  may  in  general  be  defined  to  be  a  person 
appointed  to  settle  and  adjust  accounts,  and  state  or  certify  the  result.  In  a 
more  restricted  sense  he  may  be  said  to  be  an  officer  whose  duty  it  is  to 
examine  and  verify  the  accounts  of  persons  intrusted  with  the  receipt  and 
disbursement  of  public  moneys.1 

In  Practice,  auditors  are  agents  or  officers  of  a  court,  either  of  law  or  equity, 
appointed  to  examine  and  digest  accounts  for  decision,  and  to  prepare  mate- 
rials on  which  an  order,  judgment,  or  decree  may  be  made.2 

"Auditor  "  Originally  Meant  an  officer  of  the  king,  whose  duty  it  was,  at  stated 
periods  of  the  year,  to  examine  the  accounts  of  inferior  officers  and  certify  to 
their  correctness ;  and  was  afterwards  used  to  designate  those  officers  of  the 
court  of  exchequer  whose  duty,  according  to  Coke,  was  to  take  the  accounts 
of  the  receivers  of  the  king's  revenue  and  "audit  "  and  perfect  them,  without, 
however,  putting  in  any  changes,  their  office  being  only  to  audit  the  accounts, 
that  is,  ascertain  their  correctness.3 


"  An  audita  querela  is  where  a  defendant 
against  whom  a  judgment  is  recovered,  and 
who  is  therefore  in  danger  of  execution,  or 
perhaps  actually  in  execution,  may  be  re- 
lieved upon  good  matter  of  discharge  which 
has  happened  since  the  judgment,  as  if  the 
defendant  hath  paid  the  debt  to  the  plaintiff 
without  procuring  satisfaction  to  be  entered 
on  the  record."  Black.  Com.,  cited  in  Job 
v.  Walker,  3  Md.  132  ;  Mallory  v.  Norton,  21 
Barb.  (N.  Y.)  435. 

An  awl itu  querela  is  a  proceeding  to  pre- 
vent, recall,  avoid,  or  set  aside  an  execution, 
founded  upon  matters  arising  subsequent  to 
the  judgment,  which,  therefore,  the  party  had 
not  opportunity  to  plead.  Longworth  v. 
Screven,  2  Hill  (S.  Car.)  298. 

The  writ  of  audita  querela  is  a  form  of 
action  which  lies  for  a  defendant  to  recall  or 
prevent  an  execution  on  account  of  some  mat- 
ter occurring  after  judgment,  amounting  to  a 
discharge.    Manning  v.  Phillips,  65  Ga.  550. 

Audita  Querela  is  an  equitable  action, 
which  lies  for  a  person  who  is  either  in  exe- 
cution or  in  danger  of  being  so,  on  a  judg- 
ment, when  he  has  matter  to  show  that  such 
execution  ought  not  to  have  issued  or  should 
not  issue  against  him.  Staniford  v.  Barry,  1 
Aik.  (Vt.)  321,  15  Am.  Dec.  692. 

Superseded. — In  most  of  the  states  the  use  of 
the  writ  audita  querela  has  been  superseded  by 
the  more  summary  mode  of  application  to  the 
court  for  relief  by  motion.  Harding  v.  Haw- 
kins, 141  111.  583,  citing  1  Am.  and  Eng. 
Encyc.  of  Law  1008. 

1.  State  v.  Hastings,  10  Wis.  530,  quoting 
Bouv.  Law  Diet. 

2.  Bouv.  Law  Diet.;  Field  v.  Holland,  6 
Cranch  (U.  S.)  8;  Whitwell  v.  Willard,  1 
Met.  (Mass.)  216;  Read  v.  Barlow,  1  Aik. 
(Vt.)  145. 

3.  People  v.  Green,  5  Daly  (N.  Y.)  200. 

In  State  v.  Hastings,  10  Wis.  525,  the  Con- 
stitution of  Wisconsin  was  held  to  make  the 
secretary  of  state  ex  officio  auditor.  No  duties 
were  prescribed,  but  the  court  held  that  this 
official  designation  carried  with  it  a  positive 
delegation  of  powers,  among  which  was  the 
auditing  of  all  accounts  and  demands. 

The  term  auditor  designates  an  officer,  either 


at  law  or  in  equity,  assigned  to  state  the  items 
of  debt  and  credit  between  parties,  and  ex- 
hibit the  balance.  Whitwell  v.  Willard,  1 
Met.  (Mass.)  218;  Fisk  v.  Gray,  100  Mass.  193. 

Comptroller  and  Auditor. — In  State  v.  Doron, 
5  Nev.  413,  auditor  and  comptroller  were  held 
to  be  synonymous. 

Judicial  Power. — "  It  will  hardly  be  con- 
tended that  his  designation  in  the  constitution 
as  'auditor  of  public  accounts,'  by  itself,  con- 
fers any  judicial  power  on  the  secretary  of 
state.  Abbott  defines  the  powers  of  such  an 
officer  as  follows  :  '  An  officer  of  government 
whose  function  it  is  to  examine,  verify,  and 
approve  or  report  accounts  of  persons  who 
have  had  the  disbursement  of  government 
moneys,  or  have  furnished  supplies  for  gov- 
ernment use.'  1  Abb.  Law  Diet.  111.  Bur- 
rill's  definition  of  the  term  auditor  is  this: 
'An  officer  or  person  whose  business  is  to 
examine  and  verify  the  accounts  of  persons 
intrusted  with  money.  A  person  appointed 
to  examine  a  particular  account  and  state  or 
certify  the  result ;  in  doing  which  he  is  said 
to  audit  the  account.  1  Burrill  Law  Diet. 
163.'"    State  ■'.  Brown,  10  Oregon  222. 

The  word  auditor  does  not  ex  vt  termini 
import  one  clothed  with  judicial  power  or 
function.  It  fairly  implies  that  the  officer  is 
one  who  mainly  exercises  or  performs  a  minis- 
terial duty.    Sloan  v.  State,  51  Wis.  636. 

Decision  Subject  to  Revision  by  Court.. — "It 
is  said  by  the  defendant  that  the  acceptance 
of  a  report  of  auditors  is  a  matter  of  discre- 
tion, and  error  cannot  be  predicated  thereon. 
This  position  is  not  correct.  Auditors  are  the 
instruments  by  which  the  law  is  administered, 
and  are  appointed  without  the  consent  of 
parties,  and  their  decisions  are  subject  to  the 
revision  of  the  court,  and  error  in  rendering 
judgment  thereon  is  as  much  cause  for  re- 
versal thereof  as  error  in  rendering  judgment 
in  any  other  case."  Read  v.  Barlow,  1  Aik. 
(Vt.)'i47. 

Auditor  Distinguished  from  Arbitrators.  —  In 

Field  v.  Holland,  6  Cranch  (U.  S.)  21,  where, 
by  the  consent  of  the  parties,  the  controversy 
was  referred  to  auditors,  it  was  contended  that 
the  order  under  which  the  arbitrators  pro- 
ceeded was  equivalent  to  a  reference  of  the 
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At  Present,  as  shown  above,  auditors  are  of  two  classes :  First,  certain  public 
officers,  whose  duties  are  the  examination  of  the  accounts  of  persons  who  have 
had  the  disbursement  of  public  moneys,  or  who  have  claims  against  the 
government.  The  law  relating  to  these  officers  will  be  found  in  full  in  the 
titles  Public  Officers  and  States.  Secondly,  persons  appointed  by 
the  court  to  settle  and  adjust  accounts  and  other  matters  preliminary  to  a 
decree  of  the  court.  The  second  class,  or  officers  analogous  to  them,  have 
different  titles  in  different  states ;  such,  for  example,  as  referees,  masters, 
commissioners,  etc.  This  subject  will  receive  full  treatment  in  the  title 
Referees  and  References. 


cause  by  consent,  and  that  their  report  was  to 
be  considered  as  an  award  obligatory  on  all 
the  parties  unless  set  aside  for  some  of  those 
causes  which  are  admitted  to  vitiate  an  award. 
The  court  said:  "But  this  court  is  unani- 
mously of  opinion  that  the  view  taken  of  this 
point  by  the  plaintiffs  is  incorrect.  The  order 
in  question  bears  no  resemblance  to  a  rule  of 
court  referring  a  cause  to  arbiters.  It  is  a 
reference  to  auditors,  a  term  which  designates 
agents  or  officers  of  the  court  who  examine 
and  digest  accounts  for  the  decision  of  the 
court.  They  do  not  decree,  bvit  prepare 
materials  on  which  a  decree  may  be  made. 
The  order  in  this  case,  so  far  from  implying 
that  the  decision  of  the  auditors  shall  be  made 
the  decree  of  the  court,  does  not  even  require, 
in  terms,  that  the  auditors  shall  form  any  opin- 
ion whatever.  They  are  merely  directed  to 
examine  all  papers  and  documents  relative  to 
payments  made  in  satisfaction  of  the  judg- 
ments." 

Master  Distinguished  from  Auditor. — In  assess- 
ing the  damages  in  a  defaulted  action,  the 
court  may  appoint  a  master  to  determine  the 
amount  to  be  assessed ;  but  though  he  be 
designated  as  auditor,  such  appointment  is  not 
a  proceeding  under  the  statute  which  provides 
for  the  appointment  of  auditors  to  state  the  ac- 
counts between  the  parties,  and  consequently 
neither  party  has  the  right,  under  the  pro- 
visions of  section  5,  chapter  187,  Revised  Stat- 
utes of  New  Hampshire,  to  have  the  question 
of  damages  submitted  to  a  jury  upon  the  return 
of  his  report  in  such  case.  The  court  said  : 
"  If  the  court  undertake  to  make  the  assess- 
ment, there  is  nothing  in  the  nature  of  the  pro- 
ceeding to  forbid  that  the  question  be  referred 
to  a  master  for  informing  the  conscience  of 
the  court,  and  his  doings,  being  approved  and 
adopted  by  the  court,  become  theirs.  Such 
has  long  been  the  practice,  and  it  is  one  of 
great  convenience,  both  to  the  court  and  the 
parties,  however  the  person  may  be  desig- 
nated to  whom  the  question  is  referred — 
whether  it  be  by  the  name  of  auditor,  which 
is  not  unusual  in  our  practice;  or  assessor,  as 
he  is  sometimes  designated  in  other  states, 
Gardner  v.  Field,  1  Gray  (Mass.)  151;  or 
master,  as  may  perhaps  be  the  more  appro- 
priate designation ;  the  name  by  which  he  is 
designated  is  immaterial,  the  character  of  his 
duties  being  the  same,  namely,  to  investigate 
the  damages  sustained  by  the  plaintiff  under 
the  cause  of  action  set  forth  in  the  declara- 
tion, and  to  report  thereon  for  the  informa- 
tion of  the  court.    Though  he  be  styled  au- 


ditor, his  duties  are  not  those  contemplated  by 
the  statute  providing  for  the  appointment  of 
auditors  to  state  the  accounts  between  the 
parties.  His  appointment  consequently  is  not 
a  proceeding  under  the  authority  of  that  stat- 
ute; and  its  provisions,  sections,  chapter  187, 
of  the  Revised  Statutes,  which  give  to  either 
party  the  right  to  a  trial  by  jury  if  dissatisfied 
with  the  auditor's  report,  and  make  that  re- 
port evidence  to  the  jury  upon  the  trial,  have 
no  application  to  a  case  of  this  character.  If, 
independent  of  the  statute,  either  party  has 
the  right  in  the  first  instance,  upon  a  default 
being  entered,  to  have  the  damages  assessed 
by  a  jury,  it  is  quite  clear  that  it  is  too  late  to 
claim  the  right  after  the  question  has  been 
investigated  by  a  master  or  auditor  appointed 
for  that  purpose,  and  his  report  has  been 
made.  If  the  right  can  now  be  claimed,  all 
the  proceedings  before  the  auditor  go  for 
nothing.  His  report,  in  whatever  form  it 
may  be  presented,  could  not  be  used  as  evi- 
dence to  the  jury,  and  would  consequently 
become  a  nullity."  Price  v.  Dearborn,  34 
N.  H.486. 

And  in  Blain  v.  Patterson,  48  N.  H.  151,  in 
trover  for  goods  described  in  the  declaration, 
the  parties  agreed  that  the  defendant  should 
deliver  all  the  articles  sued  fi  r  not  included 
in  a  certain  schedule.  Upon  a  representation 
to  the  court  that  the  agreement  was  not  fully 
performed,  the  case  was  committed  to  an  au- 
ditor, who  reported  the  amount  due  for  the  ar- 
ticles not  delivered  up.  It  was  held  that  the 
appointment  was  not  that  of  an  auditor  under 
the  statute,  but  rather  a  master  or  commis- 
sioner to  assess  damages,  and  that  the  defend- 
ant could  notclaim  atrial  by  jury.  The  court 
said  :  "  In  the  case  now  before  us,  the  right  to 
maintain  the  action  to  recover  the  value  of 
the  articles  not  delivered  up  was  established 
by  matter  of  record,  and  the  duty  of  the  per- 
son so  appointed  was  merely  to  find  the  value 
of  those  articles ;  and  there  is  nothing  in  the 
case  showing  any  occasion  to  examine  ac- 
counts and  vouchers.  If  this  be  so,  it  was  no 
case  for  the  appointment  of  an  auditor  under 
the  statute,  and  consequently  his  report  could 
not  go  to  the  jury  as  evidence.  This,  in  con- 
nection with  the  fact  that  his  duties  were  sub- 
stantially to  assess  the  damages  in  an  action 
of  trover,  furnishes  strong  ground  for  regard- 
ing the  appointment  to  be  that  of  a  master  or 
commissioner,  and  not  an  wudAtor  under  the 
statute.  In  fact,  the  term  auditor  is  often 
used  to  designate  an  officer  whose  duties  are 
properly  those  of  a  master,  and  not  of  an 
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AUGMENTATION. — The  term  "augmentation  "  is  defined  to  mean  the  act 
of  increasing  or  making  larger  by  addition,  expansion,  or  dilation;  the  act  of 
adding  to  or  enlarging;  the  state  or  condition  of  being  made  larger.1 

AUNT. — See  the  title  SUCCESSION. 

AUSTRALIAN  BALLOT  LAW.— See  the  title  Elections. 

AUTHENTIC  — AUTHENTICATE.  (See  also  Authentication,  and  the 
cross-references  there  given.) — "Authentic,"  in  legal  parlance,  means  vested 
with  all  clue  formalities  and  legally  attested.2  "Authenticate"  means  to 
render  authentic  ;  to  give  authority  to  by  the  proof,  attestation,  or  formal- 
ities required  by  law,  or  sufficient  to  entitle  to  credit.3 

AUTHENTICATION.  (See  also  ATTESTATION ;  and  see  the  titles  DOCU- 
MENTARY Evidence;  Exemplification;  Notary  Public.  As  to  the 
authentication  of  public  documents  or  records,  see  the  title  RECORDS.  As 
to  the  authentication  of  foreign  laws,  see  the  title  FOREIGN  Laws.  As  to 
the  authentication  of  judgments  of  another  state,  see  the  titles  JUDGMENTS 
AND  Decrees;  Records.  As  to  the  authentication  of  statutes  of  another 
state,  see  the  title  STATUTES.  As  to  the  authentication  of  deeds,  see  the 
titles  Acknowledgments,  vol.  i,  p.  155 ;  Deeds.) — The  authentication  of  a 
written  instrument  is  such  official  attestation  as  will  render  it  legally  admissible 
in  evidence.4 

AUTHORITY — AUTHORIZE.    (See  the   titles  Agency,  vol.  1,  p.  985  ; 

Deputy;  Master  and  Servant;  Powers.) — Authority  is  the  power 
conferred  upon  the  agent  by  the  principal  to  act  for  him  or  represent  him.5 
Apparent  Authority. — See  Apparent,  vol.  2,  p.  424. 


auditor  under  the  statute;  and  so  it  is  held 
in  Price  v.  Dearborn,  34  N.  H.  481,  before 
cited." 

1.  Vejar  v.  Mound  City  Land,  etc.,  Assoc., 
97  Cal.  663.  And  in  that  case  it  was  held  that 
a  grant  of  land  in  augmentation  of  another 
grant  designated  as  the  "  Rancho  San  Jose  " 
became  part  of  the  latter  grant,  and  would  pass 
under  a  grant  of  the  San  Jose  ranch. 

2.  Webster's  Diet.,  quoted  in  Downing  v. 
Brown,  3  Colo.  590.  And  in  that  case  it  was 
held  that  a  memorandum  book  kept  by  a  pub- 
lic officer  for  his  own  convenience,  and  not 
required  to  be  kept  by  law,  was  not  a  subject 
of  forgery  as  a  "  record  or  other  authentic 
matter  of  a  public  nature."  See  also  the  title 
Forgery. 

3.  In  re  Fowler,  4  Fed.  Rep.  310. 

To  authenticate  means  to  give  verity,  and 
thereby  impart  to  the  instrument  its  validity 
or  operative  effect.  Hartley  v.  Ferrell,  9  Fla. 
380. 

Authenticated  Copy. — A  statute  provided 
that  it  should  be  unlawful  to  sell  any  patent 
right  until  a  duly  authenticated  copy  of  the 
patent  had  been  filed.  It  was  held  that  by 
"authenticated  copy"  was  meant  such  official 
attestation  as  would  render  the  copy  admis- 
sible in  evidence.  Mayfield  v.  Sears,  133  Ind. 
86;  Mayfield  v.  Prosser,  133  Ind.  699. 

"Authenticated"  Synonymous  with  "At- 
tested."— See  In  re  Weir,  14  Ont.  Rep.  389. 

4.  Mayfield  v.  Sears,  133  Ind.  88,  citing-  Am. 
and  Eng.  Encyc.  of  Law,  vol.  1,  p.  1020,  in 
which  case  it  was  held  that  a  copy  of  letters 
patent  is  not  duly  authenticated  until  it  bears 
such  official  attestation  as  renders  it  legally 
admissible  in  evidence. 

Authentication  is  defined  as  a  proper  or  legal 


attestation;  acts  done  with  a  view  of  caus- 
ing an  instrument  to  be  known  and  identified  ; 
and  again,  as  the  act  or  mode  of  giving  legal 
authority  to  a  statute,  record,  or  other  written 
instrument,  or  a  certified  copy  thereof,  so  as 
to  render  it  legally  admissible  in  evidence. 
In  re  Fowler,  4  Fed.  Rep.  310. 

The  authentication  of  any  document  is  that 
which  is  certified  concerning  it  by  the  proper 
certifying  officer  or  officers.  Ordway  v.  Con- 
roe,  4  Wis.  50. 

Extradition — Necessity  of  Writing.  (See  also 
the  title  Extradition.) — "  There  does  not 
appear  to  be  any  necessary  or  inherent  mean- 
ing in  the  word  authentication,  as  used  in  the 
section  [Act  of  June  19,  1S76,  amending  Rev. 
Stat.,  §  5271,  relating  to  extradition],  which 
requires  the  authentication  to  be  in  writing. 
The  connection  in  which  the  word  authenti- 
cated is  used,  in  this  or  any  other  statute,  may 
require  the  authentication  to  be  in  writing, 
and  it  may  in  one  place  mean  only  a  written 
authentication,  while  in  another  place  it  may 
admit  of  an  authentication  not  in  writing." 
In  re  Fowler,  4  Fed.  Rep.  311. 

5.  Authorities  of  an  Office — Emoluments. — A 
statute  provided  that  in  case  of  the  death  or 
disability  of  a  collector,  the  duties  and  au- 
thorities vested  in  him  should  devolve  on  his 
deputy.  It  was  held  that  the  word  authorities 
was  broad  enough  to  include  the  emoluments 
of  the  office.  The  court  said  :  "  The  authorities 
of  the  office  are  the  powers  and  prerogatives 
with  which  the  officer  is  clothed,  connected 
with  the  discharge  of  his  duties,  including 
not  onlv  such  powers  as  are  necessary  to 
enable  him  to  discharge  his  duties  properly, 
but  the  right  and  the  power  to  demand  and 
receive  the  emoluments  attached  by  law  to 
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AUTOMATIC.  (See  also  the  title  PATENT  Law.) — The  word  "automatic," 
as  used  in  the  mechanical  arts  and  the  patent  law,  means  self-acting,  or  im- 
plies the  elimination  of  human  agency  or  volition,  which  results  in  the  saving 
of  labor  and  increased  certainty  and  uniformity  of  operation  ;  but  does  not 
include  all  contrivances  (such  as  the  wheelbarrow)  which  are  operative 
for  the  purposes  designed,  under  any  applied  force,  whether  muscular  or 
otherwise.1 

AUTREFOIS  ACO.UIT— AUTREFOIS  CONVICT. — See  Encyc.  of  Pleading 
and  Practice,  title  Former  Acquittal  or  Conviction  ;  and  see  this 

work,  titles  JEOPARDY  ;  CRIMINAL  LAW. 
AVAILABLE.— See  note.2 


the  office."  Merriam  v.  Clinch,  6  Blatchf. 
(U.  S.)9- 

Corporate  Authorities.  (See  also  the  title 
Municipal  Corporations.) — By  "  corpo- 
rate a uthorities,"  as  used  in  the  Constitution 
of  Illinois,  providing  for  the  imposition  of 
taxes,  must  be  understood  those  municipal 
officers  who  are  either  directly  elected  by  the 
population  to  be  taxed,  or  are  appointed  in 
some  mode  to  which  they  have  given  their  as- 
sent. Hessler  v.  Drainage  Com'rs,  53  111.  106, 
citing  Harward  v.  St.  Clair,  etc.,  Levee,  etc., 
Co.,  51  111.  130. 

By  Authority.  (See  also  the  titles  Statutes  ; 
Publication.) — The  publication  and  cir- 
culation by  the  secretary  of  state,  under  a  res- 
olution passed  by  the  General  Assembly,  of 
the  railroad  law  of  a  certain  year,  in  advance 
of  the  publication  of  the  Revised  Statutes  of 
that  year,  constitutes  a  publication  and  circu- 
lation of  such  law  by  authority.  Bravard  v. 
Cincinnati,  etc.,  R.  Co.,  115  Ind.  r. 

Judicial  Authority.  (See  Judicial;  and  see 
the  titles  Judges;  Jurisdiction.) — Judicial 
authority  is  defined  as  the  official  right  to 
hear  and  determine  questions  in  controversy. 
State  v.  Judges,  34  La.  Ann.  11 16. 

Authorized  by  Law. — In  fifteen  per  cent, 
contracts,  15  Opinions  of  Atty.-Gen.  236,  it 
was  held,  where  a  contract  must  be  authorized 
by  law  to  be  valid,  that  the  contract  must  be 
made  in  pursuance  of  an  express  authority 
given  by  statute,  or  of  an  authority  neces- 
sarily to  be  implied  from  some  duty  imposed 
upon,  or  power  given  to,  the  person  assuming 
the  contract. 

Where  a  statute  provides  that  a  certain  act 
shall  be  authorized  by  law,  it  means  by  the 
law  of  the  state  where  the  statute  is  enacted. 
Com.  v.  Dana,  2  Met.  (Mass.)  329. 

"Power  and  Authority"  Synonymous  with 
"Duty  and  Obligation."  (See  also  Power  ; 
and  see  the  titles  Corporations  (Private); 
Mandamus;  Municipal  Corporations.) — 
In  Baltimore  v.  Marriott,  9  Md.  174,  it  was 
held  that  it  is  a  well-settled  principle  that 
when  a  statute  confers  power  and  authority 
upon  a  corporation  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  is 
not  merely  discretionary  but  imperative,  and 
the  words  "power  and  authority"  in  such 
case  may  be  construed  "  duty  and  obliga- 
tion." 

To  the  same  effect  see  Baltimore  v.  Pen- 
dleton, 15  Md.  17;  Altvater  v.  Baltimore,  31 
Md.  467;  Flynn  v.  Canton  Co.,  40  Md.  319; 


People  v.  San  Francisco,  36  Cal.  600.  Com- 
pare Lehigh  County  v.  Hoffort,  116  Pa.  St. 
119;  Gilmore  v.  Utica,  121  N.  Y.  561.  And 
as  to  whether  such  provisions  are  mandatory 
or  directory,  see  the  title  Statutes. 

Discretion. — But  where  an  order  merely  au- 
thorizes a  commissioner  of  public  streets  to 
order  the  removal  of  produce  and  goods  from 
the  wharves  and  levees  forty-eight  hours  after 
their  discharge  thereon,  it  has  been  held  that 
the  performance  of  that  duty  cannot  be  com- 
pelled by  mandamus.  State  v.  Fitzpatrick,  47 
La.  Ann.  1329. 

The  word  authorize  implies  discretion. 
State  v.  Dwire,  25  Mo.  554.  See  also  the  titles 
Mandamus;  Statutes. 

Color  of  Authority.  —  See  the  titles  Arrest, 
vol.  2,  p.  832;  Attachment;  Executions; 
False  Imprisonment  ;  Imprisonment  for 
Debt  and  in  Civil  Actions;  Malicious 
Prosecution;  Public  Officers;  Sher- 
iffs ;  and  see  Color,  and  the  cross-refer- 
ences there  given. 

Scope  of  Authority. — See  the  titles  Agency, 
vol.  1.  p.  1 136;  Master  and  Servant;  Of- 
ficers and  Agents  of  Private  Corpora- 
tions; Ultra  Vires  ;  and  see  Scope. 

1.  Tripp  Giant  Leveler  Co.  v.  Rogers,  61 
Fed.  Rep.  289. 

The  word  automatically  cannot  be  properly 
applied  to  describe  a  method  of  throwing  out 
the  hooks  of  a  car  coupler  by  means  of  a  rod 
connecting  therewith  and  running  to  the  side 
of  the  car,  and  there  turned  by  the  applica- 
tion of  physical  force  by  a  brakeman.  Gould 
Coupler  Co.  t».  Trojan  Car  Coupler  Co.,  74 
Fed.  Rep.  794. 

2.  Available  Means — Bills,  Notes,  Credits,  etc. 
— An  assignment  by  an  insolvent  debtor  of  his 
property  to  trustees  for  the  benefit  of  creditors 
which  authorizes  his  creditors  to  convert  the 
property  into  money  or  available  means,  is 
fraudulent  and  void,  as  authorizing  the  trus- 
tees to  convert  the  property  into  available 
means  is  equivalent  to  empowering  them  to 
sell  on  credit.  The  court  said:  "  'Available 
means,'  in  its  broadest  signification,  includes 
money  as  well  as  notes,  bills  of  exchange, 
etc.;  but  in  its  ordinary  sense,  especially 
when  used  as  contradistinguished  from  money, 
as  it  clearly  is  in  the  assignment  under  con- 
sideration, it  must  be  understood  as  meaning 
notes,  bills  of  exchange,  drafts,  stocks,  and 
other  choses  in  action.  But  these  are  not 
monev.  They  are  only  rendered  a  ca  llable  or 
turned  into  money  by  paying  the  necessary 
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AVAILS.  — This  word,  construed  as 

discount,  and  this  is  not  always  a  fixed  rate, 
but  depends  upon  the  place  where  the  ex- 
change is  to  be  made  and  the  state  of  the 
market  at  the  time  of  the  transfer.  Webster 
defines  the  noun  '  means '  as  follows,  viz. : 
'  I  iH-ome,  resources,  or  estate.'  Qualified  by 
the  adjective  available,  it  must  be  held  to  in- 
clude all  that  numerous  class  of  securities 
which  are  known  in  the  mercantile  world  as 
representatives  of  value  easily  convertible  into 
money,  but  not  money.  With  this  view  of  the 
meaning  and  intent  of  the  term  1  available 
means,'  I  have  no  doubt  that  the  trustees  un- 
der this  assignment  would  be  authorized  to 
sell  all  or  any  portion  of  the  assigned  property 
on  credit,  and  take  in  payment  notes,  bonds, 
mortgages,  or  other  available  means,  even  if 
they  would  not  be  authorized  to  exchange  it 
for  other  property.  The  language  here  used 
should  be  taken  in  its  ordinary  signification, 
and  each  word  should  have  its  tisual  force. 
'Available  means,'  among  mercantile  men,  is 
a  term  well  understood  to  be  anything  which 
can  readily  be  converted  into  money.  But  it 
is  not  necessarily  nor  primarily  money  itself. 
Nor  could  it  have  been  so  understood  by  the 
assignor  in  this  case.  For  if  it  had  been,  there 
would  have  been  no  necessity  of  adding  after 
'  money,'  '  or  available  means.'  "  Brigham  v. 
Tillinghast,  13  N.  Y.  217.  See  also  Benedict 
v.  Huntington,  32  N.  Y.  224;  and  the  title 
Assignments  for  the  Benefit  of  Cred- 
itors, p.  1,  ante. 

"Available  Capital,"  like  "  ava  liable  means," 
is  a  term  well  understood  to  be  any  assets  that 
can  be  readily  converted  into  money.  Mc- 
Fadden  v.  Leeka,  48  Ohio  St.  528,  citing 
Brigham  v.  Tillinghast,  13  N.  Y.  215. 

Where  a  prospectus  described  a  contract  for 
the  construction  of  a  line  of  railway  as  en- 
tered into  at  "  a  price  considerably  within  the 
available  capital"  of  the  company,  and  the 
facts  were  that  from  the  nominal  capital  of 
five  hundred  thousand  pounds  were  to  be  de- 
ducted fifty  thousand  pounds  as  the  price  of 
purchasing  the  concession  to  make  the  rail- 
way, and  the  contract  price  for  making  it  was 
four  hundred  and  twenty  thousand  pounds, 
the  representation  was  held  to  be  untrue 
and  deceptive.  The  court  said:  "  The  bor- 
rowing powers  given  to  the  directors  by  the 
articles  of  association  [ought  not]  to  be  taken 
into  account  as  suggested  in  argument,  for 
no  one  would  understand  a  power  to  borrow 
as  intended  by  the  term  'available  capital'  of 
a  company.  It  certainly  was  an  exaggeration, 
to  say  the  least  of  it,  to  describe  a  contract 
which  would  absorb  the  whole  of  a  capital  of 
four  hundred  and  fifty  thousand  pounds,  except 
thirty  thousand  pounds,  as  being  considerably 
within  the  available  capital."  Central  R. 
Co.  v.  Kisch,  L.  R.  2  H.  L.  100. 

Available  Funds.  —  Where  one  agreed  to 
teach  the  school  of  a  township,  and  the  com- 
missioners agreed  to  remunerate  him  with 
the  available  funds  for  one  year,  it  was  held 
that  by  "  the  available  funds  for  one  year  " 
were  meant  the  profits  derivable  from  the  cap- 
ital during  that  time,  whether  received  or  not 


used  in  wills,  means  the  corpus  or 

by  the  commissioners  before  the  end  of  that 
period.  The  court  said:  "The  word  avail- 
able is  not  to  be  understood  in  a  strictly  lit- 
eral sense,  but  in  that  sense  in  which  the  par- 
ties  used  it.  If  the  entire  capital  stock  of  the 
section  had  become  available  during  that  vear, 
the  plaintiff  would  have  acquired  no  claim  to 
it,  for  the  statute  which  provides  for  the  sale 
of  sixteenth  sections  and  the  investment  of  the 
proceeds  expressly  declares  that  the  commis- 
sioners shall  not  diminish  it.  (Clay's  Dig. 
526,  §  24. )  By  '  the  available  funds  for  one 
year,'  we  are  to  understand  the  profits  deriv- 
able from  the  capital  during  that  time, 
whether  it  was  actually  received  by  the  com- 
missioners before  the  close  of  the  year  or  not. 
Upon  any  other  construction,  there  would  be 
no  certainty  in  the  sum  to  be  paid  or  received  ; 
and  the  contract  would  be  just  such  as  neither 
party  could  judiciously  or  prudently  have 
entered  into."  Commissioners  v.  Criswell,  6 
Ala.  571. 

"Available' '  Equivalent  to  "Salable." — By  the 

terms  of  the  contract  the  plaintiff  agreed  to 
manufacture  certain  material  supplied  to  him 
into  "available  phosphoric  acid."  It  was 
held  that  there  was  nothing  in  that  agree- 
ment providing  that  the  phosphoric  acid, 
when  thus  manufactured,  should  possess  any 
quality  other  than  that  meant  and  described 
by  the  word  available;  and  that  the  sale  of  the 
phosphoric  acid  was  sufficient  proof  that  it  was 
available.  Clark  v.  Adams,  55  N.  Y.  Super. 
Ct.  560. 

Bankruptcy  —  Registration. — A  bankruptcy 
statute  provided  that  after  execution  and 
registration  of  a  composition  deed,  no  process 
against  the  debtor's  person  should  be  avail- 
able to  any  creditor.  It  was  held  that  the 
debtor  was  entitled  to  be  discharged  from 
custody  although  the  deed  was  both  executed 
and  registered  after  his  arrest.  Mellor,  J., 
said :  "  I  also  think  that  after  the  registration 
of  the  deed  the  defendant  is  entitled  to 
his  discharge  from  custody.  To  give  the 
section  the  narrower  construction  contended 
for  by  Mr.  Sawyer,  the  words  should  have 
been  '  no  process  shall  issue,'  not  1  no  process 
shall  be  available.'  "  Marks  v.  Hall,  L.  R.  2 
QUB.  32. 

But  in  In  re  Chaundy,  5  L.  T.  526,  it  was 
held  that  available  meant  "put  in  force:" 
e.  g.,  that  caption,  not  detention,  was  meant. 
See  also  Ewart  v.  Jones,  14  M.  &  W.  774.  15 
L.  J.  Exch.  18;  Rogers  v.  Roberts,  L.  R.  2 
Exch.  35;  Baersalman  v.  Langlands,  3  H.  & 
C  433- 

Notice  of  Any  Act  of  Bankruptcy  Available  for 

Adjudication. — An  English  statute  provided  : 
"And  no  person  having  notice  of  any  act  of 
bankruptcy  available  for  adjudication  against 
the  bankrupt  shall  prove  for  any  debt  or  lia- 
bility contracted  by  the  bankrupt  subsequently 
to  the  date  of  his  so  having  notice."  It  was 
held  that  the  expression,  "  notice  of  any  act 
of  bankruptcy  available  for  adjudication." 
meant  notice  of  an  act  of  bankruptcy  which 
would  have  been  available  for  the  making  of 
the  particular  adjudication  under  which  the 
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proceeds  of  the  estate  after  the  payment  of  the  debts.1 

AVER — AVERMENT.  (For  a  full  treatment  of  necessary  averments  and 
the  formalities  in  making  them,  see  ENCYC.  OF  PLEADING  AND  PRACTICE, 
titles  Complaints,  vol.  4,  p.  58^  ;  Declarations,  vol.  5,  p:  945 ;  Indictment; 
and  the  cross-references  there  given.  And  see  the  titles  of  the  specific  actions 
in  the  same  work,  such  as  Assumpsit,  vol.  2,  p.  987;  COVENANT,  vol.  5,  p. 
342;  DEBT,  vol.  5,  p.  894,  etc.) — The  term  "aver,"  compounded  of  the  in- 
tensive syllable  "a"  or  "ad,"  and  verns,  "true,"  signifies  to  bear  testimony 
to  the  truth ;  or,  rather,  to  aver  is  to  express  the  truth  of  a  declaration 
unequivocally.  But  when  prosecutions  by  indictment  are  spoken  of,  and 
it  is  said  that  it  is  unnecessary  to  aver  or  prove  certain  matters,  it  is  at 
once  understood  that  the  allegation  of  such  matters  is  dispensed  with 
in  the  pleading,  and  that  it  requires  no  proof  of  them  to  warrant  a  con- 
viction.2 


proof  is  tendered.  Therefore,  a  creditor  who 
contracted  a  debt  with  a  bankrupt  with  notice 
only  of  an  act  of  bankruptcy  committed  by 
him  more  than  six  months  before  the  presen- 
tation of  the  petition  upon  which  the  adjudi- 
cation is  made  is  not  precluded  by  section  31 
from  proving  under  the  adjudication.  Ex  f. 
Crosbie,  7  Ch.  Div.  123. 

An  act  of  bankruptcy  ' ' available  against 
him  for  adjudication,"  within  the  statute, 
was  held  to  be  one  which  might  have  been 
acted  upon  by  anybody  at  the  date  of  the 
order  for  adjudication.  Hood  *.  Newby,  52  L. 
J.  Ch.  204,  21  Ch.  Div.  605;  Ex  p.  Crosbie,  7 
Ch.  Div.  123,  47  L.  J.  Bank.  19. 

1.  As  in  a  direction  to  divide  the  avails  of 
a  testator's  property  among  his  children  after 
paying  his  debts.  Allen  v.  De  Witt,  3  N.  Y. 
276. 

Avails  of  Any  Sales. — A  dispute  arose  between 
plaintiffs  and  defendants  as  to  their  respec- 
tive interests  in  certain  property.  It  was 
agreed  between  them  that  each  party  should 
release  all  claims  against  the  other,  and  that 
the  plaintiffs  were  equally  interested  with  the 
defendants  "  in  the  avails  of  any  sales  here- 
after made  "  of  certain  property.  It  was  held 
that  the  term  "avails  of  any  sales"  included 
rents  received  from  the  property  as  well  as 
the  proceeds  of  the  sales.  The  court  said : 
"Taking  all  the  provisions  of  the  contract 
together,  in  the  light  of  the  surrounding  cir- 
cumstances, we  are  of  the  opinion  that  the  ex- 
pression '  avails  of  any  sales'  was  intended  to 
include  all  the  proceeds  of  the  property.  The 
finding  of  the  referee,  that  the  rents  were  re- 
ceived on  joint  account  under  the  agreement, 
as  part  of  the  common  fund,  and  to  be  ac- 
counted for  as  such,  should  not  be  disturbed." 
Watson  v.  King,  73  Hun  (N.  Y.)  340. 

2.  Hirschfelder  v.  State,  19  Ala.  539.  In 
that  case  it  was  held,  where  a  statute  provided 
that  on  a  trial  of  any  person  indicted  for 
trading  with  a  slave  it  should  not  be  nec- 
essary, in  order  to  convict,  for  the  state  to 
aver  or  prove  who  was  master  of  such  slave, 
that  aver  was  not  synonymous  with  "prove," 
and  therefore  it  was  not  necessary  that  the  in- 
dictment should  alletre  the  ownership  of  the 
slave.  The  court  said:  "  But  it  is  supposed 
that  the  remaining  portion  of  the  clause, 
namely,  '  indicted  for  trading  with  a  slave,  as 
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now  provided  for  by  law,'  etc.,  shows  that 
the  indictment  must  contain  the  same  aver- 
ments as  were  required  under  the  previous 
act,  and  that  this  statute  had  relation  alone  to 
the  proof.  We  do  not  think  that  such  was  the 
intention;  for,  if  we  give  the  sentence  this 
meaning,  we  render  a  substantive  and  im- 
portant portion  of  the  enactment  wholly  nu- 
gatory. We  allude  to  the  subsequent  part  of 
the  same  clause,  which  says  :  '  It  shall  not  be 
necessary  to  aver  or  prove,'  etc.  We  think 
the  meaning  of  the  act  is  simply  this,  that  in 
prosecutions  against  any  person  who  may  be 
thereafter  indicted  or  proceeded  against  for 
trading  with  a  slave,  as  that  offense  at  the 
time  of  the  enactment  was  defined  or  pro- 
vided for  by  law,  it  should  not  be  necessary  to 
aver  in  the  indictment  or  prove  who  was  the 
master,  owner,  or  overseer  of  such  slave,  nor 
to  negative  their  assent  to  such  trading.  The 
position  that  aver  and  '  prove'  are  synonyms 
in  their  collocation  in  this  enactment  can- 
not be  supported.  True,  the  term  aver,  com- 
pounded of  the  intensive  syllable  'a'  or  'ad,' 
and  verus,  'true,'  signifies  to  bear  testimony  to 
the  truth  ;  or,  rather,  to  aver  is  to  express  the 
truth  of  a  declaration  unequivocally.  Crabb's 
Eng.  Syn.  But  when  we  speak  of  prosecutions 
by  indictment,  and  say  that  it  is  unnecessary 
to  aver  or  prove  certain  matters,  we  at  once 
understand  by  the  averment  that  the  allegation 
of  such  matters  is  dispensed  with  in  the  plead- 
ing, and  it  requires  no  proof  of  them  to  war- 
rant a  conviction.  We  must  understand  the 
term  aver  to  signify  what  it  usually  means  in 
the  connection  in  which  we  here  find  it  ;  and 
thus  understood,  we  have  no  doubt  but  that 
the  legislature  were  endeavoring  to  cut  off 
the  chances  of  escape  of  those  who  might 
violate  the  law  against  trading  with  slaves,  by 
rendering  certain  averments  in  the  indict- 
ment, otherwise  essential,  unnecessary  ;  and, 
not  being  necessary  to  be  averred,  they  need 
not  be  proved.  The  contrary  construction 
would  present  the  anomaly  of  requiring  that 
the  indictment  should  charge  an  affirmative 
fact  essential  to  its  validity,  but  which  it  was 
unnecessary  to  support  by  any  proof;  such, 
for  example,  as  the  ownership  of  the  slave." 

Positive  Affirmation. — "This  term  averment, 
as  applied  to  a  declaration,  is  a  technical  term. 
It  means  a  direct  and  positive  allegation  of  a 
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AVERAGE.  (For  general  average,  see  the  title  General  Average.  For 
particular  average,  see  the  title  Marine  Insurance  In  maritime  law,  the 
word  "average"  originally  meant  a  contribution  by  the  owner  of  a  ship,  cargo, 
or  freight,  for  a  loss  sustained  for  the  general  benefit  of  all ;  but,  when  under- 
stood in  this  sense,  it  is  at  this  day  always  called  "general,"  to  distinguish 
it  from  "particular  average"  which  means  nothing  more  than  a  partial  loss.1 


fact,  made  in  a  manner  capable  of  being  trav- 
ersed. It  excludes  the  idea  of  an  affirmation 
to  be  made  out  by  inference  and  induction 
only.  When  the  parties  go  to  issue,  as  to  a 
point  of  fact,  before  a  jury,  and  especially 
one  which  makes  the  very  gist  of  the  action, 
it  is  necessary  that  there  should  be  a  positive 
affirmation  on  one  hand  and  negation  on  the 
other."    Laughlin  v.  Flood,  3  Muni*.  ( Va.)  262. 

Libel  and  Slander.  (See  also  Encyc.  of 
Pleading  axd  Practice,  title  Libel  and 
Slander.) — "The  decision  of  the  questions 
arising  in  this  case  will  be  greatly  facilitated 
by  first  defining  the  meaning  and  office  of  an 
averment,  a  colloquium,  and  an  innuendo. 
The  use  in  pleading  of  an  averment  is  to  as- 
certain that  to  the  court  which  is  generally 
or  doubtfully  expressed ;  so  that  the  court 
may  not  be  perplexed  of  whom  or  of  what  it 
ought  to  be  understood ;  and  to  add  matter  to 
the  plea  to  make  doubtful  things  clear.  Sys- 
tem of  Pleading  121.  A  colloquium  serves  to 
show  that  the  words  were  spoken  in  refer- 
ence to  the  matter  of  theaverment.  An  innu- 
endo is  explanatory  of  the  subject-matter 
sufficiently  expressed  before;  and  it  is  explan- 
atory of  such  matter  only;  for  it  cannot  extend 
the  sense  of  the  words  beyond  their  own 
meaning,  unless  something  is  put  upon  the 
record  for  it  to  explain.  This  may  be  illus- 
trated by  Barham's  Case,  4  Coke  20.  Bar- 
ham  brought  an  action  for  the  defendant's 
saying  of  him,  '  Barham  burnt  my  barn  '  (in- 
nuendo), '  a  barn  with  corn.'  The  action  was 
held  not  to  lie;  because  burning  a  barn,  un- 
less it  had  corn  in  it,  was  not  felony.  '  But 
if  in  the  introduction  it  had  been  averred 
that  the  defendant  had  burnt  a  barn  full  of 
corn,  and  that  in  a  discourse  about  that 
barn  the  defendant  had  spoken  the  words 
charged  in  the  declaration,  an  innuendo  of  its 
being  a  barn  full  of  corn  would  have  been 
good;  for,  by  coupling  the  innuendo  in  the 
libel  with  the  introductory  averment,  it  would 
have  been  complete.'  DeGrey,  Ch.  J.,  in  Rex 
v.  Home,  Cowp.  672.  Here  the  extrinsic 
fact  that  the  defendant  had  a  barn  full  of  corn 
is  the  averment.  The  allegation  that  the 
words  were  uttered  in  a  conversation  in  refer- 
ence to  that  barn  is  the  colloquium,  and  the 
explanation  given  to  the  words  thus  spoken 
is  the  innuendo.  See  also  Hawkes  i).  Hawkey, 
8  East  427."  Van  Vechten  v.  Hopkins,  5 
Johns.  (N.  Y.)  221.  See  also  Cooper  v. 
Greeley,  1  Den.  (N.  Y.)  361;  Milligan  v. 
Thorn,  6  Wend.  (N.  Y.)  413. 

1.  Coster  v.  Phoenix  Ins.  Co.,  2  Wash. 
(U.  S.)  52. 

General  Meaning  of  the  Term. — In  Kidston 
v.  Empire  Marine  Ins.  Co.,  L.  R.  1  C.  P. 
546,  the  court  said  :  "  In  our  view,  however, 
we  are  not  compelled  to  adopt  so  inconven- 


ient and  unpractical  a  conclusion.  The  word 
average,  so  far  from  being  a  term  of  art  (ex- 
cept in  so  far  as  according  to  the  evidence 
usage  may  have  limited  its  meaning  to  loss  or 
damage  to  the  goods  themselves),  or  a  word 
with  a  rigid  or  unchanging  signification  neces- 
sarily including  expenses  in  the  defense  or 
safeguard  of  the  subject-matter  insured,  is  a 
word  used  in  a  great  variety  of  phrases  as 
applicable  to  different  subject-matters,  and 
not  with  any  fixed  or  settled  application.  It 
would  be  tedious  to  go  through  the  various 
uses  to  which  it  is  applied  ;  and  we  need  not 
do  more  than  refer  to  the  instances  cited  in 
argument,  and  more  especially  to  the  very 
learned  note  of  Mr.  Maclachlan  in  Arnould 
on  Insurance  (3ded.),vol.  2,  p.  739.  Amongst 
the  various  uses  to  which  the  word  has  been 
applied,  no  doubt  that  of  '  small  expenses  '  is 
one,  as  in  the  usual  clause  in  a  charter  partv. 
So,  in  the  case  of  insurance  itself,  expenses 
must  often  be  taken  into  account  in  determin- 
ing whether  there  has  been  a  loss  or  not,  but 
only  because  a  thing  is  lost  in  insurance  law 
which  cannot  be  got  back  except  at  an  ex- 
pense equal  to  its  value  when  recovered." 

The  word  average  originally  meant  a  con- 
tribution, by  the  owner  of  the  ship,  cargo,  or 
freight,  towards  a  loss  sustained  for  the  gen- 
eral benefit  of  all.  "  But,  when  understood  in 
this  sense,  it  is  at  this  day  always  called  '  gen- 
eral,' to  distinguish  it  from  particular  aver- 
age which  means  nothing  more  than  a  partial 
loss.  So  that  from  the  time  that  the  term 
average  was  used  to  express  a  partial  loss  the 
word  average  has,  in  the  common  understand- 
ing of  commercial  men,  so  far  varied  its 
original  meaning  when  applied  to  original 
insurances,  as  to  import  as  wrell  a  general  con- 
tribution as  a  particular  loss,  and  is  intended 
to  be  used  in  either  of  those  ways  ;  the  adjuncts 
'general,'  'partial,'  or'  particular'  are  al- 
ways affixed."  Coster  v.  Phoenix  Ins.  Co.,  2 
Wash.  (U.  S.)  52. 

Average  Standing  Alone.  (See  also  the  title 
Marine  Insurance.) — "The  word  average 
as  used  in  policies  of  insurance  seems  to  have 
a  technical  meaning,  which  will  be  sufficiently 
indicated,  for  our  present  purpose,  by  saying 
that  it  signifies  in  substance  a  partial  loss  ac- 
cruing to  or  on  account  of  the  insured  goods 
by  reason  of  some  of  the  perils  insured  against. 
General  average,  or  general  partial  loss,  arises 
from  a  general  contribution  to  which  the  goods 
of  all  may  be  subjected  for  the  remuneration  of 
a  sacrifice  incurred  for  the  safety  of  all.  Aver- 
age alone,  or  particular  average,  or  particular 
partial  loss,  denotes  a  loss  less  than  total, 
arising  from  a  partial  injury  to  the  insured 
goods,  or  some  of  them,  from  some  of  the 
enumerated  perils."  Louisville  M.  &  F.  Ins. 
Co.  v.  Bland,  9  Dana  (Ky.)  143. 
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The  word  has  received  construed 

Same. — Average,  in  its  generic  sense,  and 
used  simpliciter,  is  a  loss,  injury,  or  deduc- 
tion, not  amounting  to  a  total  loss  ;  and  when 
the  parties  to  a  policy  agree  that  goods  in- 
sured shall  be  free  from  average,  they  agree 
that  the  liability  of  the  insurers  shall  only 
arise  when  a  total  loss  shall  occur.  Bargett 
v.  Orient  Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.)  395. 

General  Average  has  been  defined  to  be  a  loss 
arising  out  of  extraordinary  sacrifices  made 
or  extraordinary  expenses  incurred  for  the 
joint  benefit  of  ship  and  cargo.  Louisville 
Underwriters  v.  Pence,  93  Ky.  102. 

General,  gross,  or  extraordinary  average 
means  a  contribution  made  by  all  the  parties 
concerned,  towards  a  loss  sustained  by  some  of 
the  parties  in  interest,  for  the  benefit  of  all.  3 
Kent's  Com.  (6th  ed.)  232  ;  Wilson  v.  Cross,  33 
Cal.  69. 

General  average  or  loss  is  where  individ- 
ual loss  or  injury  is  incurred  for  the  common 
good  of  those  having  a  community  of  interest 
and  benefit,  and  is  apportioned  to  the  interests 
benefited.    Perry  v.  Ohio  Ins.  Co.,  5  Ohio  307. 

General  average  expresses  that  contribution 
to  a  loss  or  expense  voluntarily  incurred  for 
the  preservation  of  the  whole,  in  which  all 
who  are  concerned  in  ship,  freight,  and  cargo 
are  to  bear  an  equal  part,  proportionable  to 
their  respective  interests.  And  for  the  loss 
incurred  by  the  contribution,  however  small 
in  amount,  the  respective  owners  are  to  be, 
indemnified  by  their  insurers.  Padelford  -'. 
Boardman,  4  Mass.  549. 

General  average  denotes  that  contribution 
which  is  made  by  all  who  are  parties  to  the 
same  adventure,  towards  a  loss  arising  out  of 
extraordinary  sacrifices  made  or  extraordi- 
nary expenses  incurred  by  some  of  them  for 
the  common  benefit  of  ship  and  cargo.  Mc- 
Andrews  v.  Thatcher,  3  Wall.  (U.  S.)  370. 

"  The  doctrine  of  general  average  is  one  of 
those  rules  of  the  marine  law  which  is  built 
upon  the  plainest  principles  of  justice;  and  it 
has  accordingly  recommended  itself  to  the 
notice  and  adoption  of  all  the  commercial 
nations  of  the  world.  3  Kent's  Com.  233. 
The  doctrine  is  as  simple  as  it  is  just.  Judge 
Kennedy  says,  in  Meech  v.  Robinson,  4  Whart. 
(Pa.)  363,  '  When  the  property  of  one  is  de- 
liberately sacrificed  for  the  benefit  of  the 
others,  so  that  thereby  his  loss  is  made 
directly  to  promote  their  gain,  he  becomes 
entitled  to  claim  restitution.'  3  Kent's  Com. 
333-334.  It  is  the  deliverance  from  an  imme- 
diate pending  peril  by  a  common  sacrifice 
which  constitutes  the  essence  of  the  claim. 
It  is  the  safety  of  the  property,  and  not  the 
voyage,  which  constitutes  the  foundation  of 
general  average.  Columbian  Ins.  Co.  v. 
Ashby,  13  Pet.  (U.S.)  331;  2  Arnould  on 
Ins.  902;  3  Kent's  Com.  239."  Nimick  v. 
Holmes,  25  Pa.  St.  370. 

Partial  Loss. — "  I  believe  in  the  United 
States  the  terms  partial  loss  and  average  are 
understood  by  commercial  men  to  mean  the 
same  thing;  and  that  average,  other  than  gen- 
eral, includes  every  loss  for  which  the  under- 
writer is  liable,  except  general  average  and 


ui  in  other  connections,  apart  from  its 

total  loss,  which  last  includes  total  loss  with 
salvage.  Partial  loss  includes  both  general 
and  particular  average,  and  the  latter  term 
includes  all  partial  losses  except  general  aver- 
age. It  was  so  understood  by  Judge  Wash- 
ington in  1807.  Coster  v.  Phoenix  Ins.  Co.,  2 
Wash.  (U.  S.)  52.  Benecke  says  the  term 
average,  as  understood  at  Lloyd's,  does  not 
include  particular  charges  for  sal-age  of  the 
goods  where  there  is  no  total  loss;  and  that 
these  charges,  though  under  three  per  cent., 
are  paid  by  the  underwriter,  independent  of 
the  particular  average.  Benecke  on  Ins. 
472.  I  am  not  informed  whether  any  such 
practice  exists  in  this  country."  Chancellor 
Walworth  in  Wadsworth  r.  Pacific  Ins.  Co., 
4  Wend.  (N.  Y.)  38. 

Particular  and  General  Average  Distinguished. 

— Particular     average    and      general  average 

are  terms  pervading  the  whole  mercantile  law 
and  decisions  of  England  and  the  United 
States.  Particular  average  is  the  damage  or 
loss,  short  of  total,  falling  directly  upon  a 
particular  property.  General  average  is  the 
liability  or  claim  falling  upon  that  property 
from  the  loss  of  or  damage  to  something  else. 
Barrett  v.  Orient  Mut.  Ins.  Co.,  3  Bosw.  (N. 
Y.)  395- 

"  The  term  '  general  average '  implies  a  case 
in  which,  according  to  natural  justice,  there 
should  be  a  contribution,  by  all  concerned,  to 
make  good  a  loss  incurred  by  a  part  for  the 
common  benefit.  The  simplest  instance  is 
that  of  a  jettison,  where  the  goods  of  one  per- 
son interested  are  thrown  overboard  in  order 
to  save  the  vessel  and  everything  that  is  at 
stake  in  it.  In  such  case,  every  interest  which 
is  thus  benefited — the  ship,  the  freight,  and 
the  residue  of  the  cargo — must  contribute  to 
make  good  the  loss,  and  this  is  general  aver- 
age. It  may  be  comprehensively  defined  to 
be  an  expense  or  sacrifice  voluntarily  incurred 
on  account  of  the  ship,  freight,  and  cargo,  to 
save  them  from  impending  danger,  threaten- 
ing the  whole,  and  which,  being  incurred  by 
or  at  the  expense  of  the  owner  of  one  of  them, 
entitles  him  to  contribution  from  all.  1 
Phillips  on  Insurance  331,  etc.;  Benecke  on 
Marine  Insurance  165-166.  Particular  average 
is  a  damage  happening  to  the  thing  insured, 
or  an  expense  incurred  exclusivelv  on  its  ac- 
count, occasioned  by  the  perils  insured  against, 
and  when  such  damage  or  expense  is  not  in 
the  nature  of  a  sacrifice  for  the  common  ben- 
efit. 1  Phillips  on  Insurance  369;  Benecke, 
ubi  supra.  It  is  not  denied  that  the  injury  to 
the  hull  and  rigging  of  the  boat  was  occa- 
sioned immediately  by  one  of  the  perils  in- 
sured against,  and  therefore  comes  directly 
within  the  general  undertaking  of  the  in- 
surers; nor  can  it  be  denied,  under  these 
definitions,  that  being  a  damage  to  the  subject 
of  insurance,  incurred  not  voluntarily  for  the 
benefit  of  all  concerned,  but  fortuitously  from 
one  of  the  perils  of  the  river,  it  is  properly  a 
particular  average."  Fireman's  Ins.  Co.  v. 
Fitzhugh,  4  B.  Mon.  (Ky.)  164. 

Avaries  or  Averages.  —  In  The  Hyperion's 
Cargo,  2  Lowell  (U.  S.)  94,  the  court  said: 
1  Volume  III. 


Definition. 


A  VOCA  riON. 


Definition. 


maritime  meaning.    These  cases  will  be  found  in  the  notes.1 

AVOCATION. — The  primary  meaning  of  the  word  "avocation  "  is  a  calling 
away,  a  diversion,  which,  of  course,  is  the  opposite  of  vocation,  or  occupation. 
W  hen  used  in  the  plural  form,  however,  it  means  vocation,  occupation,  user, 
employment ;  and,  as  used  in  the  Sunday  laws,  the  singular  form  has  been 
given  the  same  construction. a 


"  Thus  article  308  of  the  French  Code  de  Com- 
merce declares  that  the  captain  is  privileged 
before  all  creditors  for  the  payment  of  his 
freight  and  the  averages  (avaries)  that  are  due 
him.  The  word  '  avaries  '  I  understand  to  in- 
clude all  damages  which  the  master  may  law- 
fully demand  in  the  premises.  Indeed,  the 
distinction  between  liquidated  and  unliqui- 
dated damages  is  unimportant  in  those  jurisdic- 
tions in  which  the  master's  lien  is  a  privilege 
to  be  enforced  by  the  courts,  and  not  a  mere 
right  of  retainer;  for  the  courts  can  deal  as 
readily  with  the  one  kind  of  damages  as  with 
the  other.  I  have  found  no  exception  of  any 
class  of  charges  or  damages;  and  though  the 
term  'avaries'  is  the  most  common,  yet '  debts  ' 
and  'expenses'  and  some  other  expressions 
are  used,  showing  that  averages  has  no  tech- 
nical signification." 

Average  or  Claim.  —  Where  a  policy  con- 
tained the  following  clause,  "  free  from  all 
average  or  claim  arising  from  jettison  or  leak- 
age," Cockburn,  J.,  in  construing  this  phrase 
said  :  "  It  is  very  doubtful  what  the  owners  of 
the  goods  and  the  underwriters  meant  by  the 
language  used  in  this  policy.  Their  object 
■was,  as  Mr.  Brett  suggests,  to  prevent  dis- 
putes arising  as  to  this  commodity,  which  is 
brought  over  in  large  quantities,  and  is  sub- 
ject to  disintegration  by  the  access  of  sea 
water;  but  their  endeavor  to  obviate  the  ne- 
cessity of  litigation  has  led  to  it.  If  punctua- 
tion had  been  employed,  two  commas  would 
have  made  the  sense  clear,  but  in  the  absence 
of  that  assistance  I  am  in  doubt  how  the 
clause  ought  to  be  read.  There  is,  however, 
great  force  in  the  argument  that  the  words 
'or  claim  arising  from  jettison  or  leakage,' 
etc.,  are  superfluous,  if  not  taken  as  explain- 
ing the  preceding  word  average.  The  claim 
arising  from  jettison  or  leakage  is  average, 
and  it  was  unnecessary  to  put  in  those  words 
if  the  construction  contended  for  by  the  de- 
fendants is  the  true  one.  I  am  inclined  there- 
fore to  think  that  the  true  reading  of  the  pol- 
icy, putting  a  comma  after  the  word  '  claim,'  is 
this,  '  free  from  all  average  or  claim,  arising 
from  jettison  or  leakage,  unless  conse- 
quent upon  stranding,  sinking,  or  fire,'  so  as 
to  make  the  whole  description  apply  to  the 
words  '  average  or  claim.'  The  words  '  or 
claim  '  have  been  introduced  to  enlarge  the 
meaning  of  the  word  average  in  case  of 
any  claim  arising  which  might  be  thought 
not  to  fall  within  it."  Carr  v.  Royal  Exch., 
5  B.  &  S.  437,  117  E.  C.  L.  437. 

Free  from  Average  unles3  General  or  the  Vessel 
be  Stranded. — See  the  title  Marine  Insur- 
ance. 

1.  Average  Number  of  Scholars.  (See  also  the 
title  Schools.) — Where  a  new  town  was  cre- 
ated, the  apportionment  of  the  expenses  of 
the  schools  of  the  new  and  the  old  town  was  to 


be  on  the  basis  of  the  average  number  of 
scholars  in  the  public  schools,  of  legal  school 
age,  for  the  preceding  year.  It  was  held  that 
the  average  number  of  scholars  in  the  public 
schools  meant  the  average  membership  of  the 
public  schools  as  shown  by  the  school  register, 
and  not  the  average  attendance.  Needham 
v.  Wellesley,  139  Mass.  372. 

Average  Quality-  (See  also  the  titles  War- 
ranty ;  Sales.) — A  firm  of  lumber  dealers 
contracted  to  sell  one  million  feet  of  strips 
out  of  the  strips  then  in  pile  in  their  yard,  "  to 
be  of  average  quality  with  the  six  cars  here- 
tofore shipped  "  to  the  purchasers  "  as  sample 
of  the  strips  hereby  sold."  The  sample  cars 
contained  five  different  grades  of  strips.  In 
view  of  other  provisions  of  the  contract  (stated 
in  the  opinion),  and  in  view  of  the  market 
price  of  the  different  grades  as  compared 
with  the  contract  price,  it  was  held  that  the 
words  "to  be  of  average  quality,"  etc.,  did 
not  mean  that  the  proportionate  quantity  of 
each  grade  as  contained  in  the  sample  cars 
should  be  delivered  under  the  contract,  but 
merely  that  the  strips  should  be  so  assorted 
or  culled  that  those  delivered  should  equal  in 
quality  those  contained  in  the  sample  cars, 
without  reference  to  the  proportionate  quan- 
tity of  each  grade.  Butterfield  v.  Herren,  80 
Wis.  240. 

Average  Prices.  (See  also  the  titles  Car- 
riers of  Goods  ;  Damages.) — The  phrase 
"average  of  prices,"  as  used  to  measure  the 
liability  of  a  common  carrier  for  goods 
damaged  while  in  his  possession,  is  used 
as  the  equivalent  of  market  price,  and  is 
intended  to  exclude  exceptional  sales  at  ex- 
traordinary prices.  Page  v.  Fowler,  39  Cal. 
423.  See  also  Smith  v.  Griffith,  3  Hill  (N. 
Y.)  333- 

Average  Charges  for  Toll  and  Transportation. 

— A  Pennsylvania  statute  provided  that  the 
average  rates  for  toll  and  transportation  should 
not  exceed  four  cents  per  ton  per  mile  for 
freight.  The  court  construed  the  term  "  aver- 
age charges  "  as  thus  used  as  follows:  "Aver- 
age charges  for  toll  and  transportation  are 
understood  to  mean,  and  do  mean,  charges 
made  at  a  mean  rate,  obtained  by  dividing  the 
entire  receipts  for  toll  and  transportation  by 
the  whole  quantity  of  tonnage  carried,  re- 
duced to  a  common  standard  of  tons  moved 
one  mile.  It  is  true  this  must  be  applied  to 
some  given  time,  but  the  finding  shows  that 
whether  each  year  be  considered  separately 
or  the  whole  time  together,  during  which  the 
tonnage  of  the  plaintiffs  was  passing  over  the 
road,  the  average  charges  of  the  defendants 
did  not  exceed  four  cents  per  ton  per  mile 
for  the  whole  tonnace."  Hersh  v.  Northern 
Cent.  R.  Co.,  74  Pa.  St.  190. 

2.  Ross  v.  State,  9  Ind.  App.  35. 

Thus  the  selling  of  liquors  on  Sunday  has 
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Definitions. 


AVOIDANCE.  (See  also  Encyc.  of  Pleading  and  Practice,  vol.  4, 
p.  664.) — An  "  avoidance  "  in  pleading  is  denned  to  be  the  introduction  of 
new  or  special  matter,  which,  admitting  the  premises  of  the  opposite  party, 
avoids  or  repels  his  conclusions.1 

AVOWED. — See  note  2. 

AVOWRY.  (See  Encyc.  of  Pleading  and  Practice,  title  Replevin.) — 
"Avowry"  is  a  pleading  in  the  action  of  replevin  acknowledging  the  taking 
of  the  property,  but  setting  forth  the  nature  and  merits  of  the  defendant's 
case,  showing  that  the  taking  was  lawful,  as,  for  example,  for  rent  in  arrear.3 

AVULSION.  (See  the  title  ACCRETION,  vol.  1,  pp.  470,  471.)— Where 
considerable  quantities  of  soil  are,  by  the  sudden  action  of  water,  taken  from 
the  land  of  one  and  deposited  upon  or  against  the  land  of  another,  they  are 
called  "avulsion,"  and  the  title  to  such  soil  remains  in  the  original  owner.4 


been  held  an  avocation.  Voglesong  v.  State, 
9  Ind.  112. 

But  gaming  is  not  an  avocation  within  the 
prohibition  of  the  Sunday  law.  State  v.  Con- 
ger, 14  Ind.  396.  See  also  the  title  Sunday. 
So  in  Western  Atlantic  R.  Co.  v.  Young,  83 
Ga.  516.  Avocation,  in  the  opinion  of  the 
court,  is  used  in  the  sense  of  vocation. 

1.  Mahaiwe  Bank  v.  Douglass,  31  Conn. 
177.  The  court  said  :  "  '  Matter  of  avoidance,' 
says  Mr.  Gould  in  his  learned  and  accurate 
treatise  on  Pleading,  c.  2,  §  42,  '  is  new  mat- 
ter which  admits  the  declaration  to  be  true, 
but  shows,  nevertheless,  either  that  the  de- 
fendant was  never  liable  to  the  recovery 
claimed  against  him,  or  that  he  has  been 
discharged  from  his  original  liability  by 
something  supervenient.'  See  also  the  same 
treatise,  c.  1,  §  24;  Stephens  on  Pleading  71, 
181 ;  Chitty  on  Pleading  599." 

The  very  meaning  of  the  words  avoid  and 
avoidance,  when  used  by  pleaders,  implies  the 
admission  of  the  defense  sought  to  be  avoided. 
Meadows  v.  Hawkeye  Ins.  Co.,  62  Iowa  389. 

2.  In  an  action  of  ejectment,  where  the  de- 
fense was  adverse  possession,  the  trial  court  left 
it  to  the  jury  to  say  whether  the  agent  of  the 
plaintiff's  testator  entered  upon  the  land  with 
the  avowed  object  of  claiming  it  for  his  princi- 
pal. Counsel  objected  to  the  word  avowed  in 
that  it  conveyed  to  the  jury  the  meaning  that 
an  entry  to  survey  off  a  part  of  the  land  was 
not  sufficient  unless  accompanied  with  some 
verbal  declaration  that  such  was  the  effect  in- 
tended. The  appellate  court  said  :  "But  they 
had  just  been  instructed,  in  the  language  of 
Judge  Gibson,  that  the  effect  of  an  entry  de- 
pends on  the  intent  of  it  expressed  in  words, 
or  intimated  by  an  act  equally  significant  ; 
that  there  must  be  an  explicit  declaration,  or 
an  act  of  notorious  dominion;  and  can  it  be 
doubted  they  would  understand  from  all  this 
that  the  intention  could  be  avowed  as  well  by 
deeds  as  by  words?  An  entry  to  toll  the 
statute  must  not  be  accidental,  nor  by  invita- 
tion of  him  in  possession,  nor  for  any  equivo- 
cal purpose  whatever,  but  to  regain  a  pedal 
possession  of  the  land  for  purposes  incon- 
sistent with  the  title  of  the  occupier.  An 
entry  to  measure  off  eight  acres  for  another 
would  be  such  a  purpose,  and  how  could  it  be 
more  distinctly  avowed  than  by  the  act  itself  ? 
A  jury  of  common  intelligence  could  not  fail, 


we  think,  to  get  the  very  law  of  entry  from 
all  that  the  court  placed  before  them.  We 
are  not,  then,  to  reverse  the  judgment  on  a 
mere  suggestion  that  they  may  have  misun- 
derstood the  word  avowed."  Hood  v.  Hood, 
25  Pa.  St.  417. 

3.  See  Hill  v.  Stocking,  6  Hill  (N.  Y.) 
284;  Hill  v.  Miller,  5  S.  &  R.  (Pa.)  355; 
Wright  v.  Williams,  5  Cow.  (N.  Y.)  501 ; 
English  v.  Burnell,  2  Wils.  258. 

"An  avowry,  strictly  speaking,  is  in  the 
nature  of  a  declaration,  and  by  it  the  avowant 
makes  title  to  the  caption  of  the  property  of 
another.  'An  avowry  is  the  setting  forth,  in  a 
declaration,  the  nature  and  merits  of  the  de- 
fendant's case,  and  showing  that  the  distress 
taken  by  him  was  lawful,  which  must  be  done 
with  such  sufficient  certainty  as  will  entitle 
him  to  a  retorna  kabendo.'  Bac.  Abr.,  Re- 
plevin (K)."  Brown  *.  Bissett,  21  N.  J.  L. 
274. 

"  When  property  was  distrained  the  remedy 
by  the  owner  of  the  property  taken  was  an 
action  of  replevin.  '  Upon  this  action  being 
brought,  the  distrainor,  who  is  now  the  defend- 
ant, makes  avowry;  that  is,  he  avows  taking 
the  distress  in  his  own  right,  or  the  right  of 
his  wife,  and  sets  forth  the  reason  of  it,  as  for 
rent  arrears,  damage  done,  or  other  cause;  or 
else,  if  he  justifies  in  another's  right,  as  his 
bailiff,  or  servant,  he  is  said  to  make  cogni- 
zance ;  that  is,  he  acknowledges  the  taking,  but 
insists  that  such  taking  was  legal,  as  he  acted 
by  the  command  of  one  who  had  a  right  to 
distrain ;  and  on  the  truth  and  legal  merits  of 
this  avowry,  or  cognizance,  the  case  is  de- 
termined.' 2  Black.  Com.  149."  Richardson 
v.  Williamson,  24  Cal.  302. 

Distinguished  from  Cognizance. — "  It  is  shown 
as  cause  of  demurrer  that  the  defendant  makes 
cognizance  when  he  should  have  avowed.  An 
avowry,  as  distinguished  from  a  cognizance, 
imports  a  taking  in  one's  own  right;  a  cogni- 
zance imports  a  justification  under  the  author- 
ity of  another.  Undoubtedly  the  defendant 
has  erred  in  the  use  of  the  form,  but  the  mis- 
take is  immaterial.  It  was  so  held  on  error  in 
Wheadon  v.  Sugg,  Cro.  Jac.  373,  where,  in 
making  cognizance,  1  bene  advocat,'  etc., 
instead  of  *  cognovit,'  the  exact  reverse  of 
the  present  case,  was  adjudged  sufficient." 
Brown  v.  Bissett,  21  N.  J.  L.  49. 

4.  Woodbury  v.  Short,  17  Vt.  387. 
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AWARD. — See  the  title  Arbitration  and  Award,  vol.  2,  p.  533. 
AWAY-GOING  CROPS. — See  the  titles  Crops  ;  Landlord  and  Tenant. 
AWNINGS.— See  the  titles  Abutting  Owners,  vol.  1,  p.  235;  Streets 
and  Sidewalks. 

AX. — As  to  whether  an  ax  is  a  dangerous  or  deadly  weapon,  see  Danger- 
ous or  Deadly  Weapons  ;  Weapons.  And  see  the  title  Assault  and 
Battery,  vol.  2,  p.  971. 

BACK.    (See  also  INDORSEMENT.) — In  the  rear;  remote;  again.1  To 


"It  is  equally  well  settled  that  where  a 
stream  which  is  a  boundary,  from  any  cause 
suddenly  abandons  its  old  and  seeks  a  new 
bed,  such  change  of  channel  works  no  change 
of  boundary,  and  that  the  boundary  remains 
as  it  was,  in  the  centre  of  the  old  channel, 
although  no  water  may  be  flowing  there- 
in. This  sudden  and  rapid  change  of  chan- 
nel is  termed  in  the  law  avulsion.  In  Gould 
on  Waters,  §  159,  it  is  said :  1  But  if 
the  change  is  violent  and  visible,  and 
arises  from  a  known  cause,  such  as  a  freshet, 
or  a  cut  through  which  a  new  channel 
is  formed,  the  original  thread  of  the  stream 
continues  to  mark  the  limits  of  the  two 
estates.'  2  Bl.  Com.  262 ;  Angell  on  Water 
Courses,  §  60;  Hopkins  Academy  v.  Dick- 
inson, 9  Cush.  (Mass.)  534;  Buttenuth  v.  St. 
Louis  Bridge  Co.,  123  111.  535;  Hagan  v. 
Campbell,  8  Port.  (Ala.)  9;  Den  v.  Sermon, 
1  Hawks  (N.  Car.)  56."  Nebraska  v.  Iowa, 
143  U.  S.  361. 

"The  term  avulsion  on  the  one  hand,  and 
'  gradual  and  imperceptible  accretion  '  on  the 
other,  are  used  by  writers  on  alluvion  to  con- 
tradistinguish a  sudden  disruption  of  a  piece 
of  ground  from  one  man's  land  to  another's, 
which  may  be  followed  and  identified,  from 
that  increment  which  slowly  or  rapidly  re- 
sults from  floods,  but  which  is  utterly  beyond 
the  power  of  identification."  Benson  v. 
Morrow,  61  Mo.  352. 

1.  Back  Lands. — Used  as  a  nickname,  or 
name  by  reputation,  to  denote  lands  in  a  re- 
mote part  of  the  state.  A  testator  made  a 
devise  of  all  his  hack  lands.  In  an  action  of 
ejectment  to  recover  certain  lands  under  this 
devise,  it  was  held  that  parol  evidence  was  ad- 
missible to  designate  the  premises  by  showing 
that  certain  lands  owned  by  the  testator 
were  called  and  known  by  that  designation  by 
him,  his  family,  and  neighbors.  "  The  term 
'  back  lands,'  "  say  the  court,  "  was,  it  is  true, 
insufficient  of  itself  to  designate  any  particu- 
lar class  of  lands  owned  by  the  testator.  It 
was  uncertain,  and  might  refer  to  different 
objects,  or  to  none  upon  which  any  distinctive 
character  could  be  fastened  by  extrinsic 
proof.  But  id  cerium  est,  quod  cerium  reddi 
potest.  You  must,  in  the  most  accurate  de- 
scription, go  out  of  the  instrument  in  order  to 
apply  it  to  the  subject-matter  of  the  devise  or 
grant;  and,  as  far  as  we  are  able  to  collect 
from  the  evidence,  that  was  effectually  done 
in  this  case.  *  *  *  The  premises  in  question, 
and  other  lands  in  the  same  vicinity,  were 
known  and  called  by  the  testator  during  his 
lifetime,  and  by  his  family  and  neighborhood, 
'back  lands.'  This  is  like  a  man's  making  a 
map  of  his  lands  on  which  he  designates 


certain  parcels  by  certain  names,  and  then 
devises  or  conveys  them  accordingly.  A 
nickname,  or  a  name  by  reputation,  given  by 
the  testator,  and  current  in  his  family  and 
neighborhood,  is  sufficient  to  designate  the 
devisee,  and  why  not  the  subject-matter  de- 
vised?" Ryerss  v.  Wheeler,  22  Wend.  (N.  Y.) 
148.  See  also  the  titles  Parol  Evidence; 
Usages  and  Customs. 

Breeding  Back — Stallion. — Where  a  stallion 
was  advertised  to  make  his  season  on  the  fol- 
lowing terms,  "  with  the  privilege  of  breed- 
ing back  next  season  should  the  mare  not 
prove  with  foal,  the  money  due  at  the  time 
of  service,  or  before  the  mare  is  removed,"  it 
was  held  that  while  the  customer  had  the 
right  to  reput  his  mare  the  next  season  if 
she  did  not  prove  in  foal  the  first  one,  it  was 
only  provided  the  horse  and  mare  both 
lived  until  next  season.  The  stallion's  terms 
did  not  amount  to  a  warranty  upon  the  part 
of  his  owner  that  he  would  live  tox  the  next 
one ;  and  the  mare  not  proving  with  foal,  the 
owner  is  liable  for  the  price  of  the  season, 
although  he  is  deprived  of  the  privilege  of 
breeding  back  the  next  season  by  the  death  of 
the  horse.  Price  v.  Pepper,  13  Bush  (Ky.) 
42.    See  also  the  titles  Horses  ;  Warranty. 

Backwards. — A  policy  of  insurance  on  an 
India  voyage  out  and  home  containing  these 
words,  "  forwards  and  backu^ards"  until  the 
ship's  arrival  at  her  last  station  of  discharge, 
though  it  purported  literally  to  be  from  a 
foreign  port  of  loading  until  the  ship's  arrival 
in  London,  beginning  the  adventure  upon  the 
said  goods  from  the  loading  thereof  at  the 
foreign  port  of  loading,  must,  by  necessary 
implication,  apply  to  all  goods  put  on  board 
in  the  course  of  the  voyage.  For  "  forwards 
and  backwards  "  means  from  port  to  port  in 
the  course  of  the  voyage,  not  from  Europe 
to  Asia  and  from  Asia  to  Europe.  But  were 
these  words  omitted,  though  the  insurance 
was  to  all  or  any  ports  and  places  whatsoever 
beyond  the  Cape  of  Good  Hope,  in  port  and 
at  sea,  in  all  places,  at  all  times,  and  in  all 
services,  with  liberty  to  proceed  to,  touch 
and  stay  at  any  ports  or  peaces  whatsoever, 
for  any  purpose  whatsoever,  the  policy  would 
attach  only  on  the  particular  cargo  taken  in 
at  the  first  place  of  loading.  Grant  v.  Pax- 
ton,  1  Taunt.  463;  Grant  v.  Delacour,  cited 
in  1  Taunt.  465,  476;  Salvador  v.  Hopkins,  3 
Burr.  1707.  See  also  Gregory  v.  Christie,  1 
Park.  (6th  ed.)  66;  and  the  title  Marine  In- 
surance. 

Back  Flow. — In  an  action  for  damages  for  the 
obstruction    of  ditches   on   the  defendant's 
lands,  thereby  injuring  the  plaintiff's  lands  ly- 
ing above  and  adjacent  to  the  lands  of  the 
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indorse  ;  to  write  on  the  back.1 

BACKGAMMON.  (See  also  the  title  Gaming.) — "  Backgammon"  is  a  game 
played  with  dice  and  thirty  pieces  called  "  men,"  upon  a  board  or  table  pecul- 
iarly marked.2 

BAD. — Wanting  good  qualities;  opposed  to  good;  injurious;  vicious; 
wicked.3 


defendant,  it  was  contended  that  an  instruction 
requiring  the  damages  allowed  by  the  jury  to 
be  based  on  the  back  flow  of  water  caused  by 
such  obstruction  was  erroneous.  The  plain- 
tiff's counsel  insisted  that  if  the  flow  of  the 
water  was  impeded  to  the  injury  of  the  plain- 
tiff's lands  he  was  entitled  to  compensation 
for  the  injury,  though  not  caused  by  the  back 
flow.  The  appellate  court  said:  "The  in- 
structions given  are  exceedingly  numerous 
and  elaborately  minute;  but,  after  a  careful 
and  tedious  study  of  the  entire  series,  we  are 
convinced  that  the  particular  objection  now 
under  consideration  is  not  well  taken.  The 
25th  to  29th  instructions,  inclusive,  have  par- 
ticular reference  to  the  elements  of  damage 
for  which  there  might  be  a  recovery,  and  are 
certainly  comprehensive  enough.  Indeed,  it 
is  evident  that  the  court  did  not  use  the 
phrase  '  back  flow'  in  its  literal  sense,  but  in  the 
ordinary  sense  of  back  water,  prevented  from 
flowing  by  reason  of  an  obstruction  in  its 
course."    Chambers  v.  Kyle,  87  Ind.  83. 

"Back  from  "  in  the  Sense  of  "Off"  or  "Away 
from." — In  Wirth  v.  Jersey  City,  56  N.  J.  L. 
216,  it  was  held  that  the  words  "back  from 
the  line  of  improvement,"  as  used  in  a  statute 
providing  that  the  city  might  compel  the 
owner  of  any  building  to  move  it  "back  from 
the  line  of  improvement"  in  case  the  owner 
had  land  enough  left  for  that  purpose,  were 
equivalent  to  "  off  "  or  "  away  from  "  the  line 
of  improvement,  and  therefore  the  owner 
might  be  compelled  to  move  his  house  where 
he  had  adjacent  lands  not  built  upon. 

1.  Backing.  (See  also  the  titles  Justice  of 
the  Peace;  Warrants.)  —  In  England, 
where  a  warrant  of  a  justice  of  the  peace  in 
one  county  is  to  be  executed  in  another,  it 
must  first  be  indorsed  by  the  justice  in  such 
other  county,  which  is  termed  "  backing  the 
warrent."    4  Bl.  Com.  291. 

It  prevails  also  in  some  of  the  United  States, 
though  the  term  backing  is  rarely  used.  See 
Seabury  v.  Hungerford,  2  Hill  (N.  Y.)  80, 
where  the  indorsement  reads  "John  I.  Hun- 
gerford, bacher." 

2.  Wetmore  v.  State,  55  Ala.  198.  In  that 
case  it  was  held  that  backgammon,  as  usually 
played,  though  dice  are  employed,  is  not  a 
game  played  with  dice  within  the  prohibition 
of  the  statute  against  gaming.  The  court 
further  said:  "The  derivation  of  the  name  is 
not  satisfactorily  settled.  Three  agencies  are 
employed  in  the  game  —  the  table,  the  men, 
and  the  dice  or  some  other  instrumentalitv 
to  determine  the  chances.  It  is  a  game  not 
much   dependent   on   chance,  but  depends 

•  largely  on  the  skill  of  the  player.  The  dice 
are  employed  as  a  convenient  mode  of  deter- 
mining who  shall  first  move,  and,  afterwards, 
of  designating  the  number  of  points  in  the 
table  each  player  shall  alternately  be  entitled 


to  move  his  men  on  their  journey  to  the  home 
table.  The  table  and  the  pieces,  or  men,  are 
indispensable  agencies.  The  dice  may  be 
dispensed  with.  Any  agency  which  will  in- 
dicate, by  chance,  one  of  each  of  two  series  of 
numbers  from  1  to  6,  will  supply  the  place  of 
the  dice;  and  a  game  thus  played  will  be 
backgammon,  as  much  so  as  if  dice  had  been 
employed.  In  backgammon ,  the  dice  do  not 
determine  the  result  of  the  game.  That  is 
determined  by  the  moves  of  the  men  by  the 
opposing  players;  and,  as  we  have  said  above, 
this  is  brought  about  much  more  by  the  skill 
of  the  contestants  than  by  the  accidental  fall  of 
the  dice."  Compare  Fleming  v.  Bills,  3  Ore- 
gon 290. 

3.  Libel  and  Slander — Bad  Woman.  (See  also 
the  title  Libel  and  Slander.) — In  an  action 
for  slander,  where  the  slanderous  words 
charged  are  that  the  plaintiff,  a  married 
woman,  is  a  "bad  woman,"  a  "bitch,"  and 
"whore,"  it  is  for  the  jury  to  determine  the 
sense  in  which  the  word  bad  is  used ;  and  an 
instruction  that  for  that  purpose  "  the  jury 
may  take  into  account  the  accompanying  words 
and  the  surrounding  facts  "  is  not  open  to  ex 
ception.  In  this  case  the  court  said  :  "  In  itself 
the  word  bad  imports  no  crime,  and  is  not 
actionable.  But  the  moral  and  legal  quality 
of  the  word  bad  may  be  made  entirely  clear  by 
its  context  and  the  connection  in  which  it  is 
used.  If  one  speaks  of  a  prostitute,  and  calls 
her  such,  and  therefore  pronounces  her  a  bad 
woman,  or  if  he  says,  '  She  is  a  bad  woman  be- 
cause she  is  a  prostitute,'  there  can  be  no 
doubt  of  the  sense  in  which  the  word  bad  is 
used,  any  more  than  there  can  be  a  doubt  of 
the  sense  in  which  it  is  used  if  a  party 
says  of  another,  '  She  is  a  bad  woman — she 
does  not  go  to  church,'  or,  'She  is  a  bad 
woman  because  she  does  not  go  to  church.' 
The  party  is  responsible  for  the  ordinary  and 
natural  meaning  of  language  as  it  would  com- 
monly be  understood.  If  the  subject  of  dis- 
course in  relation  to  a  female  is  chastity,  the 
use  of  the  word  bad  might  import  the  want  of 
conjugal  fidelity  if  the  woman  were  a  married 
woman ;  and  when  the  charge  against  a  mar- 
ried woman  is  that  she  is  a  bad  woman,  a 
bitch,  and  a  whore,  the  court  cannot  say,  as 
matter  of  law,  that  the  word  bad  does  not  im- 
port a  want  of  chastity,  but  it  is  for  the  jury  to 
determine  the  sense  in  which  the  word  was 
used.  And  we  see  no  objection  to  the  instruc- 
tion as  given  by  the  presiding  judge  ;  when  he 
uses  the  phrase,  'The  jury  may  take  into  ac- 
count the  accompanying  words  and  the  sur- 
rounding facts,'  he  is  not  to  be  understood  as 
referring  to  those  unexpressed  but  understood 
circumstances  which  give  character  to  the 
language  used,  but  simply  to  those  facts  and 
circumstances  which  attend  the  uttering,  such 
as  time,  place,  and  words  uttered  In  setting 
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BADGE  OF  FRAUD.  (See  also  the 
VEYANCES.) — A  badge  of  fraud  has  beer 

out  the  words  uttered,  as  '  bad  woman,' 1  bitch,' 
and  '  whore,'  there  is  no  necessity  for  intro- 
ducing any  colloquium  that  these  words  were 
used  in  reference  to  her  chastity,  because  the 
jury  might  be  warranted  without  such  collo- 
quium in  finding  that  the  words  used,  in  the 
connection  in  which  they  were  used,  did  of 
their  own  force  import  to  the  ordinary  hearer 
the  charge  of  want  of  chastity,  or  of  the  crime 
of  adultery."  Riddell  v.  Thayer,  127  Mass. 
487. 

Same — Bad  Girl. — Where  a  declaration,  in  an 
action  for  slander,  alleged  that  the  defendant 
falsely  and  maliciously  said  of  the  plaintiff : 
"  She  is  a  bad  girl,"  "  a  very  bad  girl,"  "  and 
unworthy  to  be  employed  by  any  company  in 
Lowell,"  meaning  thereby  that  the  plaintiff 
was  a  prostitute,  and  had  been  guilty  of  for- 
nication, lewdness,  lasciviousness,  and  wan- 
tonness, it  was  held  that  the  declaration 
was  insufficient  for  want  of  averments  and  a 
colloquium  that  would  warrant  the  innuendo; 
the  court  saying:  "  The  words  set  forth  in  all 
the  counts  were,  '  She  is  a  bad  girl,'  or  '  a  very 
bad  girl.'  There  was  no  averment  of  other 
conversation  which  took  place  at  the  same 
times,  nor  any  averments  of  other  exterior 
facts  which,  if  true,  would  give  a  peculiar 
force  and  effect  to  the  words  used,  or  show 
that,  though  in  their  natural  meaning  they 
did  not  impute  unchaste  conduct  to  the  plain- 
tiff, yet,  in  the  connection  in  which  they  were 
used  and  applied  to  the  plaintiff,  they  would 
have  that  effect.  It  is  true  that  these  words 
are  greatly  enlarged  and  expanded  by  the 
innuendoes,  but  these  cannot  aid  the  declara- 
tion and  make  it  good."  Snell  v.  Snow,  13 
Met.  (Mass.)  278. 

Same — Bad  Article. — So  an  action  of  slander 
will  not  lie  for  saying  that  a  particular  article 
made  by  another  is  not  a  good  article,  or  that 
it  is  a  bad  article,  or  that  goods  manufactured 
by  him  are  bad,  or  are  not  as  good  as  articles 
manufactured  by  his  neighbor;  for  example, 
"Tobias's  watches  are  bad."  They  "are  in- 
ferior watches."  "This  watch"  (purchased 
of  them)  "is  a  bad  watch."  For,  said  the 
court,  "  the  words  charged  do  not  directly 
impeach  the  integrity,  knowledge,  skill,  dili- 
gence, or  credit  of  the  plaintiff;  they  only 
relate  to  the  quality  of  the  article  which  he 
manufactures  or  in  which  he  deals."  Tobias 
v.  Harland,  4  Wend.  (N.  Y.)  537,  8  Wheeler's 
Am.  C.  L-.  115. 

Libel  and  Slander — Bad  Disease. — Upon  the 
trial  of  an  action  against  the  defendants,  as 
husband  and  wife,  to  recover  damages  for 
slanderous  words  uttered  by  the  wife,  in  the 
absence  of  her  husband,  of  and  concerning  the 
plaintiff,  the  plaintiff,  who  claimed  to  be  a  mar- 
ried woman,  was  allowed,  against  the  defend- 
ant's objection  and  exception,  to  prove  by  a  wit- 
ness that  in  May  or  June,  1886,  she  heard  the 
defendant  say  the  plaintiff  had  "  a  bad  disease." 
The  court,  in  passing  upon  the  question  raised 
by  the  defendant's  objection,  said:  "I  think 
it  relates  to  her  chastity."  It  was  held,  as 
the  words  referred  to  were  not  charged  in  the 


title  Fraudulent  Sales  and  Con- 
defined  to  be  a  fact  which  is  calculated 

complaint,  and  as  they  furnished  of  them- 
selves an  independent  cause  of  action,  and  if 
they  did  not  charge  a  want  of  chastity  were  in 
no  way  connected  with  the  cause  of  action  al- 
leged, and  as  a  judgment  in  the  present  action 
would  not  be  a  bar  to  any  future  action  based 
upon  the  utterance  of  such  words,  that  it  was 
error  to  allow  the  evidence.  The  appellate 
court  said:  "Whether  to  say  of  a  married 
woman  that  she  has  a  '  bad  disease  '  is  equiva- 
lent to  charging  her  with  having  the  venereal 
disease  is  not  quite  certain.  It  would  appear 
to  be  a  question  for  the  jury,  to  be  determined 
in  the  light  of  all  the  circumstances.  The 
court,  however,  seems  to  have  regarded  it  as  do- 
ing so,  saying,  in  passing  upon  the  question 
raised  by  the  defendant's  objection,  '  I  think  it 
relates  to  her  chastity.'  And  the  jury,  assum- 
ing that  they  followed  the  suggestion,  must 
have  found  that  the  words  charged  the  plain- 
tiff with  having  the  venereal  disease  at  the 
time  they  were  uttered."  Upton  v. Upton,  51 
Hun  (N.  Y.)  184. 

Bad  Character — License. — In  an  information 
under  a  statute  which  forbade  a  person  licensed 
to  sell  excisable  liquors  by  retail  to  permit 
and  suffer  persons  of  notoriously  bad  charac- 
ter to  assemble  and  meet  together  in  his  house 
and  premises,  it  was  held  that  prostitutes,  as 
such,  are  "  persons  of  notoriously  bad  charac- 
ter "  within  the  meaning  of  the  statute.  Par- 
ker v.  Green,  2  B.  &  S.  299,  110  E.  C.  L.  299. 
See  the  title  Intoxicating  Liquors. 

Bad  Character — Impeachment  of  Witness. — 
See  also  the  titles  Witnesses;  Character 
in  Evidence. 

The  general  character  and  standing  of  a 
witness  as  a  good  or  a  bad  man,  without  refer- 
ence to  his  character  for  truth,  is  not  admissi- 
ble for  the  purpose  of  impeaching  him.  "  The 
term  '  bad  character,'  applied  to  man  or  woman, 
is  used,  by  very  common  acceptation,  to  des- 
ignate loose,  immoral,  or  lascivious  deport- 
ment; but  who,  properly  regarding  the  weight 
of  authorities,  will  contend  that  proof  of  such 
deportment  is  admissible  to  impeach  a  wit- 
ness?" Greene,  J.,  in  Carter  v.  Cavenaugh,  1 
Greene  (Iowa)  171. 

Bad  Weather. — A  charter  party  allowed  a 
certain  rate  for  the  loading  and  discharge  of  the 
vessel  during  working  hours,  bad  weather  ex- 
cepted. It  was  held  that  the  words  "  bad 
weather"  in  the  charter  must  be  construed  to 
include  weather  not  fit  or  reasonably  safe  for 
loading  by  reason  of  the  state  of  the  sea,  as 
well  as  of  the  atmosphere.  The  Ocean  Prince, 
50  Fed.  Rep.  115.  See  also  the  titles  Bills  of 
Lading;  Charter  Party;  Demurrage. 

Bad  Faith — Insurance. — See  also  the  titles 
Beneficiaries  (in  Insurance),  p.  923,  fost; 
Fire  Insurance;  Life  Insurance. 

Under  a  statute  providing  that  where  a  loss 
occurs  under  a  policy,  and  a  company  refuses 
to  pay  within  sixty  days,  the  company  shall  be 
liable  to  a  penalty  unless  it  appears  that  such 
refusal  to  pay  was  not  in  bad  faith,  it  was  held 
that  the  term  "  bad  faith  "  was  not  the  equiva- 
lent of  actual  fraud,  but  meant  any  frivolous 
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to  throw  suspicion  upon  a  transaction,  and  which  calls  for  an  explanation  ; 1  an 
inference  drawn  by  experience  from  the  customary  conduct  of  mankind.2  A 
badge  of  fraud  does  not  in  itself,  or  per  se,  constitute  fraud,  but  is  rather  a 
sign  or  indicium  from  which  its  existence  may  be  properly  inferred  as  matter 
of  evidence.3 

BAGATELLE. — See  note  4. 


or  unfounded  refusal,  in  law  or  in  fact,  to 
comply  with  the  requisition  of  the  policy 
holder  to  pay  according  to  the  terms  of  his 
contract  and  the  conditions  imposed  by  stat- 
ute. Cotton  States  L.  Ins.  Co.  v.  Edwards,  74 
Ga.  230. 

And  see,  as  to  facts  held  to  constitute  bad 
faith  under  the  same  statute,  Watertown  F. 
Ins.  Co.  v.  Greham,  74  Ga.  657 ;  Hull  v.  Ala- 
bama Gold  L.  Ins.  Co.,  79  Ga.  93. 

Bad  upon  the  Face  of  It.  (See  the  titles 
Judges;  Justice  of  Peace.) — "  The  rule  of 
law  is  established  that  if  there  be  a  convic- 
tion, good  on  the  face  of  it,  the  justice  is  pro- 
tected;  if  the  conviction  is  bad  on  the  face  of 
it,  then  he  is  not  protected.  By  the  term 
'  bad  upon  the  face  of  it,'  I  mean  any  convic- 
tion which  shows  a  want  of  jurisdiction,  or 
directs  an  imprisonment  of  a  party  which  the 
magistrate  is  not  entitled  to  award."  There- 
fore for  a  conviction  "bad  upon  the  face  of 
it"  the  magistrate  is  liable  to  an  action  of 
trespass.    Griffith  v.  Harries,  2  M.  &  W.  344. 

1.  Peebles  v.  Horton,  64  N.  Car.  374; 
Shealy  v.  Edwards,  75  Ala.  417. 

2.  Terrell  v.  Green,  n  Ala.  213;  Shealy  v. 
Edwards,  75  Ala.  417. 

3.  Shealy  v.  Edwards,  75  Ala.  417. 
Badges  of  fraud  are  suspicious  circumstances 

that  overhang  a  transaction,  and  where  the 
parties  to  it  withhold  testimony  which  it  is  ex- 
clusively within  their  power  to  produce,  and 
which  would,  if  believed,  remove  all  uncer- 
tainty as  to  the  character  of  the  transaction, 
the  law  interprets  such  conduct  most  unfavor- 
ably to  the  suppressing  party,  as  it  does  in  all 
cases  where  a  party  purposely  or  negligently 
fails  to  furnish  evidence  under  his  control  and 
not  accessible  to  his  adversary.  Helms  v. 
Green,  105  N.  Car.  252. 

Long  Credit. — "Among  other  circumstances 
relied  on  to  show  fraud  in  the  sale  under  which 
the  plaintiffs  claimed  was  the  fact  that  the 
sale  was  upon  a  long  and  unusual  mercantile 
credit.  The  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury  that  if  such  was 
the  fact  '  it  was  a  badge  of  fraud.'  This  was 
refused,  but  the  court  at  the  same  time  told 
them  that  it  was  a  circumstance  to  be  consid- 
ered by  them  in  arriving  at  the  question  of 
fraud,  but  was  not  of  itself  a  badge  of  fraud. 
As  we  understand  the  meaning  of  the  word 
bari.fr,  this  was  error.    It  does  not  mean  that 


the  evidence  must  be  conclusive,  nor  that  it 
must  require  the  jury  to  find  fraud,  but  only 
that  it  is  one  of  the  signs  or  marks  of  fraud, 
and  has  a  tendency  to  show  it.  There  may  be 
great  difference  in  the  weight  to  which  differ- 
ent facts,  constituting  badges  of  fraud,  are  en- 
titled as  evidence.  One  may  be  almost  con- 
clusive, another  furnish  merely  a  reasonable 
inference  of  fraud.  Yet  both  would  be  badges 
of  fraud,  and  either  might  be  so  explained  by 
other  evidence  as  to  destroy  its  effect.  The 
books  accordingly  speak  of  '  strong  badges  ' 
and  'slight  badges'  of  fraud,  of  'conclusive 
badges'  and  'badges  not  conclusive,'  meaning 
by  the  word  badge  nothing  more  than  that  the 
fact  relied  on  has  a  tendency  to  show  fraud, 
but  leaving  its  greater  or  less  effect  to  de- 
pend on  its  intrinsic  character.  Thus  in  the 
celebrated  Gwynne's  Case  referred  to  in 
Roberts  on  Fraudulent  Conveyances  545, 
the  fact  that  the  conveyance  contained  an 
express  statement  that  it  was  made  in  good 
faith  was  held  to  be  a  badge  or  sign  of  fraud. 
And  the  reason  given  is  '  that  unusual  clauses 
always  induce  suspicion,'  showing  that  circum- 
stances which  induce  a  suspicion  of  fraud  are 
si'gns,  marks,  or,  what  is  the  same  thing,  badges 
of  fraud.  When  therefore  the  court  told  the 
jury  that  the  fact  that  the  sale  was  upon  a 
long  and  unusual  mercantile  credit  was  a  cir- 
cumstance proper  to  be  considered  by  them, 
but  was  not  a  badge  of  fraud,  it  was  equivalent 
to  telling  them  that  it  had  no  tendency  to 
show  fraud.  So  that,  although  they  consid- 
ered it,  they  could  give  it  no  effect.  It  might 
well  be  that  an  honest  sale  might  be  made  upon 
a  long  and  unusual  credit.  But  it  is  equally 
true  that  it  might  be  with  any  of  the  usual 
badges  of  fraud,  such  as  a  retention  of  posses- 
sion by  the  vendor,  etc.  Any  sale  may  be  sus- 
tained by  explanatory  proof  overcoming  the 
inference  of  fraud  which  certain  facts  taken 
alone  would  warrant.  And  the  court  should 
in  all  cases  submit  the  evidence  of  fraud  to 
the  jury  with  proper  suggestions  upon  this 
point.  But  this  would  not  warrant  it  in  in- 
structing them  that  certain  facts  which,  taken 
alone,  had  a  tendency  to  show  fraud,  had  no 
such  tendency."    Pilling  v.  Otis,  13  Wis.  495. 

4.  Gaming. — Betting  on  the  game  of  baga- 
telle has  been  held  to  be  within  a  statute 
against  gaming.    Neal  v.  Com.,  22  Gratt. 
(Va.)  918.    See  also  the  title  Gaming. 
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I.  Definition,  529. 
n.  What  Constitutes  Baggage,  529. 

1.  In  General,  529. 


Drummers'  Samples,  533. 
Jewelry,  534. 
Money,  535. 

Particular  Articles,  537. 
W/ien  a  Question  for  the  Jury,  538. 
Merchandise  as  Baggage,  539. 


III.  Duty  to  Carry — Compensation,  543. 

1.  In  General,  543. 

2.  Checking  Baggage,  545. 

3.  Penalty  for  Refusal  to  Check — Statutes,  545. 

4.  Lien  on  Baggage,  545. 

•TV.  Liability  of  Carrier  for  Loss  of  Baggage,  546. 

1.  Character  of  Liability,  546. 

2.  Where  Passenger  Retains  Custody  of  Property,  5 \J. 

a.  Generally,  547. 

b .  In  Case  of  Steamship  Companies,  551. 

3.  Passenger  on  Different  Train  from  Baggage,  553. 

4.  For  Conversion  or  Delay,  553. 

V.  Limitation  of  Liability,  554. 

1.  As  to  Amount,  554. 

2.  As  to  Character  of  Liability ,  555. 

3.  Limitation  must  Be  by  Special  Contract,  557. 

4.  Contract  Tickets,  560. 

VL  Beginning  and  Termination  of  Liability,  560. 

1.  When  Liability  Begins,  560. 

a.  In  General,  560. 

b.  What  Constitutes  Delivery,  562. 

2.  When  Liability  Ends,  564. 

3.  Liability  as  Warehouseman,  569. 

VII.  Connecting  Lines  and  Through  Tickets,  571. 

1.  Liability  Generally,  571. 

2.  Liability  of  Initial  Carrier,  573. 

a.  View  that  Initial  Carrier  Is  Liable  throughout  the  Journey,  573. 

b.  View  that  Initial  Carrier  Is  Liable  Only  for  Losses  on  Its  Own 

Line,  576. 

c.  Conditions  on  Tickets  Limiting  Liability,  576. 

3.  Liability  of  Intermediate  Carriers,  577. 

4.  Liability  of  Last  Carrier,  579. 

VIII.  Baggage  Checks,  Their  Nature  and  Effect,  580. 
IX.  Transfer  Companies,  581. 
X.  Sleeping-car  Companies,  581. 
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2.  Burden  of  Proof  ,  583. 

XII.  Measure  of  Damages.  584. 


CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  CARRIERS,  Encyclopedia  of  Pleading  and 
Practice,  vol.  3,  p.  812. 

per  other  matters  of  Substantive  Law  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  BAILMENTS ;  BICYCLES;  BILLS  OF  LADING  ; 
CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS ;  COMMON  CAR- 
RIERS; CONNECTING  CARRIERS;  RAILROADS ;  SLEEPING-CAR 
COMPANIES;  TICKETS  AND  FARES ;  WAREHOUSEMAN. 


I.  DEFINITION. — The  term  "  baggage,"  within  the  rule  determining  the 
.carrier's  liability,  has  been  defined  to  include  whatever  the  passenger  takes 
with  him  for  his  own  personal  use  and  convenience,  according  to  the  habits 
•or  wants  of  the  particular  class  to  which  he  belongs,  either  with  reference  to 
'.he  immediate  necessities  or  to  the  ultimate  purpose  of  his  journey.1 

II.  What  Constitutes  Baggage — 1.  In  General — General  criterion. — Whether 
)r  not  certain  articles  are  within  the  term  "baggage,"  so  as  to  render  a  carrier 
liable  for  their  loss,  is  to  be  determined  from  the  character  and  length  of  the 
journey  the  owner  is  on,  its  purposes  and  objects,  his  station  in  life,  and  the 
habits  and  usages  of  the  class  of  travelers  to  which  he  belongs  2 


1.  Baggage  Definsd  and  Illustrated. — In  Macrow 
is.  Great  Western  R.  Co.,  L.  R.  6  Q.  B.  612, 
Cockburn,  C.  J.,  after  using  the  language  of 
the  text,  went  on  to  say :  "  This  would  in- 
clude not  only  all  articles  of  apparel,  whether 
for  use  or  ornament,  *  *  *  but  also  the  gun 
case  or  the  fishing  apparatus  of  the  sportsman, 
the  easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student,  and  other  articles  of 
an  analogous  character,  the  use  of  which  is  per- 
sonal to  the  traveler  and  the  taking  of  which 
has  arisen  from  the  fact  of  his  journeying. 
On  the  other  hand,  the  term  '  ordinary  lug- 
gage' being  thus  confined  to  that  which  is 
personal  to  the  passenger,  and  carried  for  his 
use  or  convenience,  it  follows  that  what  is 
carried  for  the  purposes  of  business,  such  as 
merchandise  or  the  like,  or  for  larger  or  ul- 
terior purposes,  such  as  articles  of  furniture 
or  household  goods,  would  not  come  within 
the  description  of  '  ordinary  luggage,'  unless 
accepted  as  such  by  the  carrier." 

The  definition  of  Chief  Justice  Cockburn  is 
quoted  and  approved  in  Gleason  v.  Goodrich 
Transp.  Co  ,  32  Wis.  85,  14  Am.  Rep.  716. 

In  Oakes  v.  Northern  Pac.  R.  Co.,  20  Ore- 
gon 392,  Lord,  J.,  said:  "As  to  what  constitutes 
baggage  in  the  legal  sense,  or  ordinary  bag- 
gage, or  personal  baggage,  as  commonly  used 
m  England,  it  has  been  found  by  the  courts 
difficult,  if  not  impossible,  to  define  with  ac- 
curacy within  the  meaning  of  the  rule  of  the 
carrier's  liability.  *  *  *  In  a  general  sense,  it 
may  be  said  to  include  such  articles  as  it  is 
usual  for  persons  traveling  to  take  with  them 
for  their  pleasure,  convenience,  and  comfort, 
according  to  the  habits  and  wants  of  the  class 
to  which  they  belong."  Citinsr,  amonj  other 
authorities,  1  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  1042. 
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'•By  baggage  we  are  to  understand  such 
articles  of  necessity  or  personal  convenience 
as  are  usually  cirried  by  passengers  for  their 
personal  use ;  and  not  merchandise  or  other 
valuables,  although  carried  in  the  trunks  of 
passengers,  which  are  not  designed  for  any 
such  use,  but  for  other  purposes,  such  as  sale 
or  the  like."  Story  on  Bailments,  §  499, 
quoted  and  approved  in  Boman  v.  Maxwell,  9 
Humph.  (Tenn.)  624. 

This  defini  :ion  is  a^so  approved  in  Macrow  v. 
Great  Western  R.  Co.,  L.  R.6Q.  B.  612,  with 
the  explanation  that  what  is  usually  carried 
by  travelers  must  be  determined  with  refer- 
ence to  the  habits  and  wants  of  the  class  to 
which  the  traveler  belongs. 

See  Also,  for  Further  Definitions  and  Explana- 
tions of  the  term  "baggage,"  Phelps  v. 
London,  etc.,  R.  Co.,  19  C.  B.  N.  S.  321,  116 
E.  C.  L.  321  ;  Railroad  Co.  -•.  Fraloff,  100  U. 
S.  24;  Hannibal  R.  Co.  v.  Swift,  12  Wall.  (V. 
S.)  272;  Mauritz  v.  New  York,  etc..  R.  Co., 
23  Fed.  Rep.  767,  21  Am.  &  Erie.  R.  Cas.  286; 
Jordan  v.  Fall  River  R.  Co.,  5  Cush.  (Mass.) 
69,  51  Am.  Dec.  44;  Collins  r.  Boston,  etc., 
R.  Co.,  10  Cush.  (Mass.)  507;  Hawkins  v. 
Hoffman,  6  Hill  (N.  Y.)  586, 41  Am.  Dec.  767; 
Oranee  Countv  Bank  -■.  Brown,  9  Wend.  (N. 
Y.)  85;  Weeks  v.  New  York,  etc.,  R.  Co..  9 
Hun  (N.  Y.)  669;  Johnson  v.  Stone,  11 
Humph.  (Tenn.)  419. 

"Luggage." — The  term  "luggage"  is  equiva- 
lent to  "baggage."  See  Macrow  -•.  Great 
Western  R.  Co.,  L.  R.  6  Q.  B.  621 ;  Pfister  v. 
Central  Pac.  R.  Co.,  70  Cal.  169,  59  Am.  Rep. 
404,  27  Am.  &  Eng.  R.  Cas.  246. 

2.  Macrow  v.  Great  Western  R.  Co.,  L.  R.  6 
O^B.620 :  Texas,  etc..  R.Co.  v.  Ferguson.  1  Tex. 
App.  Civ.  Cas.,  §  1253,  9  Am.  &  Eng.  R.  Cas. 
398:  and  the  cases  cited  in  the  last  note  supra. 
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Articles  of  Personal  Comfort  and  Convenience. — A  traveler  is  entitled  to  carry  with 

him  as  baggage  such  articles,  having  regard  to  the  considerations  set  forth 
above,  as  are  fairly  and  ordinarily  necessary  to  his  personal  comfort  and 
c<  »nvenience,  both  during  the  journey  and  fora  reasonable  period  after  its  end.1 

Rule  in  Case  of  Immigrant.  —  An  immigrant,  moving  to  a  future  home,  and 
accompanied  by  his  family,  is  entitled  to  carry  with  him,  as  baggage,  in 
addition  to  his  ordinary  wearing  apparel,  etc.,  such  articles  of  bedding  and 
linen  as  are  necessary  on  the  passage  for  the  comfort  of  himself  and  family;* 
and  it  has  been  held  that  he  may  also  carry  what  will  be  reasonably  necessary 
for  immediate  use  on  arriving  at  his  destination.3 

But  the  Better  Rule  is  that  the  liability  of  the  carrier  for  baggage  is  limited  to 
such  articles  as  are  necessary  for  the  comfort  of  the  passenger  and  his  family 
traveling  with  him.  For  such  articles  as  are  not  fairly  to  be  considered  neces- 
sary for  the  use  of  the  passenger  during  his  journey  the  carrier  is  liable,  if  at 
all,  only  as  bailee  ;  he  is  not  liable  as  insurer,  and  cannot  be  compelled  to 
carry  them  unless  proper  compensation  is  tendered.4 


1.  Articles  of  Personal  Convenience. — Hatch- 
ings v.  Western,. etc.,  R.  Co.,  25  Ga.  61,  71 
Am.  Dec.  156;  Parmelee  v.  Fischer,  22  111. 
212,  74  Am.  Dec.  138;  Dunlap  v.  International 
Steamboat  Co.,  98  Mass.  371;  New  Orleans, 
etc.,  R.  Co.  v.  Moc>re,  40  Miss.  39;  Whitmore 
v.  The  Steamboat  Caroline,  20  Mo.  513;  Glea- 
son  v.  Goodrich  Transp.  Co.,  32  Wis.  85,  14 
Am.  Rep.  716.  See  Glovinsky  v.  Cunard 
Steamship  Co.,  6  Misc.  Rep.  (N.  Y.  C.  PL) 
388. 

"The  question  as  to  what  constitutes  arti- 
cles of  personal  convenience  has  been  various- 
ly decided,  and  depends  largely  upon  the 
habits,  manners,  and  customs  of  the  people  of 
the  section  of  country  in  which  the  question 
arises,  as  well  as  the  profession,  rank,  and 
condition  of  the  passenger,  the  length  of  the 
journey,  and  the  purposes  for  which  it  was 
undertaken."  3  Wood  on  Railroads  (Minor's 
ed.),  §  401. 

2.  Beds,  Bedclothes,  and  Household  Utensils. — 

A  featherbed,  necessary  for  a  steerage  passen- 
ger on  a  steamer,  and  used  by  him  on  the  pas- 
sage, may  be  classed  as  baggage,  Hirschsohn 
v.  Hamburg-American  Packet  Co.,  34  N.  Y. 
Super.  Ct.  521;  not  so,  however,  when  it  is 
packed  up,  and  not  intended  for  use  on  the 
journey,  Connolly  v.  Warren,  106  Mass.  146, 
8  Am.  Rep.  300;  nor  is  a  silk  bedquilt,  valued 
at  ten  dollars,  carried  by  a  woman  in  her 
trunk,  and  not  used  on  the  journey,  or  neces- 
sary for  her  comfort,  to  be  classed  as  baggage, 
St.  Louis,  etc.,  R.  Co.  v.  Hardway,  17  111. 
App.  321.  See  also  Macrow  v.  Great  Western 
R.  Co.,  L.  R.  6  Ql  B.  612,  40  L.  J.  Q^.  B.  300. 

In  3  Wood  on  Railroads  (Minor's  ed.),  p. 
1800,  note,  it  is  said,  with  reference  to  the  case 
of  Parmelee  v.  Fischer,  22  111.  212,  74  Am. 
Dec.  138,  just  reviewed,  and  Ouimit  v.  Hen- 
shaw,  35  Vt.  605,  84  Am.  Dec.  646,  that  "these 
cases  cannot  be  said  to  conform  to  the  princi- 
ples usually  adopted  in  this  class  of  cases,  ex- 
cept they  are  put  upon  the  ground  that  trav- 
elers of  the  class  in  question,  in  the  section  of 
country  where  the  action  was  brought,  usually 
carried  such  articles  as  baggage,  and  the  car- 
rier was  bound  to  know  of  the  usage  and  there- 
fore to  assent  to  accept  and  take  them  as 
baggage." 
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3.  Articles  to  he  Used  at  End  of  Journey. — It 

has  been  held  that  wearing  apparel  and  bed- 
ding, valued  at  two  hundred  and  eighty-five 
dollars,  is  a  reasonable  amount  of  baggage  for 
a  woman  and  two  children  who  are  traveling 
to  this  country  by  vessel  as  immigrants,  and  a 
provision  in  the  ticket  that  the  carrier's  liabil- 
ity for  loss  of  bfggage  should  be  limited  to 
fifty  dollars  was  held  invalid.  Glovinsky  v. 
Cunard  Steamship  Co.,  4  Misc.  Rep.  (N.  Y. 
City  Ct.)  266. 

A  bed,  pillows,  bolster,  and  bedquilts,  be- 
longing to  a  poor  man,  who  is  moving  with 
his  wife  and  family,  may  properly  be  called 
baggage,  and  under  such  circumstances  it  is 
not  error  to  submit  to  the  jury  whether  such 
articles  are  baggage.  Ouimit  v.  Henshaw,  35 
Vt.  605,  84  Am.  Dec.  646. 

In  Parmelee  v.  Fischer,  22  111.  212,  74  Am. 
Dec.  138,  the  passenger,  traveling  with  his  fam- 
ily, carried  as  baggage  two  featherbeds  and 
pillows,  two  coverlets,  two  bedspreads  or 
blankets,  an  oilcloth  table  cover,  one  Ger- 
man-silver teapot,  one  looking-glass,  one  new 
double-barrelled  gun,  one  set  of  common 
dishes,  two  dozen  German-silver  spoons, 
one  serving  box,  six  towels,  together  with 
considerable  clothing,  worth  about  one  hun- 
dred and  fifty  dollars.  The  jury  found  that 
these  articles  were  reasonably  necessary  and 
convenient  for  the  use  of  the  passenger  and 
ordinarily  carried  by  passengers  of  his  class, 
and  rendered  a  verdict  for  the  value  of  the  en- 
tire amount.  The  judgment  was  sustained  on 
appeal. 

4.  Household  Goods  Not  Necessary  during  the 
Journey. — Mississippi  Cent.  R.  Co.  v.  Ken- 
nedy, 41  Miss.  679;  Smith  v.  Cincinnati,  etc., 
R.  Co.,  2  Ohio  N.  P.  29,  3  Ohio  Dec.  192; 
Texas,  etc.,  R.  Co.  v.  Ferguson,  1  Tex.  App. 
Civ.  Cas.,  §  1253,  9  Am.  &  Eng.  R.  Cas.  395. 

In  Macrow  v.  Great  Western  R.  Co.,  L.  R. 
6  Qi  B.  612,  19  W.  R.  873,  the  court  held  that 
the  articles  for  the  loss  of  which  plaintiff  was 
suing  the  company,  consisting  of  a  considera- 
ble amount  of  bedding,  etc.,  could  not  be 
classed  as  baggage ;  it  was  of  such  a  character 
and  quantity" as  plainly  to  indicate  that  it  was 
not  for  the  use  of  the  traveler  on  his  journey, 
but  for  the  use  of  his  household  when  he 
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Illustrations.— Regard  is  to  be  had  to  the  nature  of  the  journey  on  which 

the  passenger  is  bound  ;  its  immediate  necessities,  as  well  as  its  ultimate 
purposes,  are  to  be  considered.1  Thus  the  hunting  apparatus  of  the  sports- 
man;2 in  some  cases  his  dog  3  the  easel  of  an  artist  or  the  books  of  a 


should  become  permanently  settled.  Cock- 
burn,.  C.  J.,  observed:  "The  term  'ordinary 
luggage '  being  thus  confined  to  that  which  is 
personal  to  the  passenger  and  carried  for  his 
use  or  convenience,  it  follows  that  what  is 
carried  for  the  purposes  of  business,  such  as 
merchandise  or  the  like,  or  for  larger  or  ul- 
terior purposes,  such  as  articles  of  furniture 
or  household  goods,  would  not  come  within 
the  description  of  ordinary  luggage,  unless  ac- 
cepted as  such  by  the  carrier." 

In  Mauritz  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  Rep.  765,  21  Am.  &  Eng.  R.  Cas.  292, 
the  court  said :  "As  to  bedding  and  bed- 
furnishings  not  intended  for  use  on  the  jour- 
ney— curtains,  table  cloths  and  covers,  books, 
pictures,  and  albums — they  come  under  the 
head  of  household  goods  and  not  personal 
baggage,  and  cannot  be  recovered  for,  and  must 
be  excluded  from  your  consideration  unless 
you  find  that  the  agent  of  the  defendant  com- 
pany, when  he  sold  the  tickets,  was  informed 
or  understood  that  the  baggage  which  was  to 
be  carried  with  the  passenger  included  arti- 
cles of  this  character." 

Where  an  emigrant  carries  trunks  and  other 
ordinary  baggage  with  her,  and  also  turns 
over  to  the  carrier  a  number  of  boxes  of  goods 
for  transportation,  and  pays  freight  for  their 
weight  in  excess  of  her  baggage  allowance, 
and  the  general  character  of  the  shipment  is 
known  to  such  carrier,  it  cannot  be  conclu- 
sively presumed  that  the  entire  shipment  was 
as  baggage.  Hamburg-American  Packet  Co. 
V.  Gattman,  127  111.  ^98,  affirming  27  111.  App. 
182. 

"  Common  carriers  are  not  liable  for  arti- 
cles not  transported  to  supply  any  wants  of 
the  traveler,  as  such,  on  his  journey,  and  not 
made  known  to  the  carriers  or  their  agents, 
nor  paid  for  as  freight,  but  put  aboard  the 
conveyance  by  the  passenger  simply  as  bag- 
gage, and  so  treated  by  himself  on  his  jour- 
ney. A  reasonable  amount  of  baggage,  by 
common  usage,  is  deemed  to  be  included  in 
the  fare  of  the  passenger;  but  the  courts 
should  not  allow  this  custom  to  be  abused, 
and,  under  pretense  of  baggage,  include  arti- 
cles not  within  the  scope  of  the  term  or  intent 
of  the  parties,  thereby  defrauding  the  carrier 
of  his  just  compensation,-  besides  subjecting 
him  to  unknown  hazards."  Mississippi  Cent. 
R.  Co.  v.  Kennedy,  41  Miss.  679,  citing  Doyle 
v.  Kiser,  6  Ind.  242;  Pardee  v.  Drew,  25 
Wend.  (N.  Y.)  459;  Pettigrew  v.  Barnum,  11 
Md.  449,  69  Am.  Dec.  212. 

1.  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 
Dec.  460;  Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  115,  24  Am.  Dec.  129;  Parme- 
lee  v.  Fischer,  22  111.  212,  74  Am.  Dec.  138; 
Gleason  v.  Goodrich  Transp.  Co.,  32  Wis.  85, 
14  Am.  Rep.  716. 

In  Merrill  v.  Grinnell,  30  N.  Y.  619,  the 
court,  by  Mullin,  J.,  observed:  "The  articles 
which  will  pass  under  the  denomination  of 


'  other  conveniences '  are  as  various  as  the 
tastes,  occupations,  and  habits  of  travelers. 
The  sportsman  who  sets  out  on  an  excur- 
sion for  amusement  in  his  department  of 
pleasure,  needs,  in  addition  to  his  clothing, 
his  gun  and  fishing  apparatus;  the  musician, 
his  favorite  instrument ;  the  man  of  letters,  his 
books;  the  mechanic,  his  tools.  In  all  these 
cases,  and  in  a  vast  number  of  others  unnec- 
essary to  enumerate,  the  articles  carried  are 
necessary  in  one  sense  to  the  use  of  the  pas- 
senger. He  cannot  attain  the  object  he  is  in 
pursuit  of  without  them,  and  the  object  of  his 
journey  would  be  lost  unless  he  was  permitted 
to  carry  them  with  him.  Yet,  under  pretense 
of  carrying  these  articles,  it  by  no  means  fol- 
lows that  the  carrier  is  bound  to  carry  a  box 
of  guns,  a  pianoforte  or  organ,  a  library,  or 
the  tools  and  machinery  of  a  machine  shop." 

2.  Sportsman's  Hunting  Outfit. — Van  Horn  v. 
Kermit,  4  E.  D.  Smith  (N.  Y.)  453;  Davis  v. 
Cayuga,  etc.,  R.  Co.,  10  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  330  (rifle  packed  in  trunk,  valued 
at  thirty-five  dollars,  held  to  be  baggage); 
Davis  v.  Michigan  Southern,  etc.,  R.  Co.,  22 
111.  278,  74  Am.  Dec.  151  (revolver  considered 
baggage).  But  it  seems  that  an  ordinary  trav- 
eler is  not  entitled  to  carry  more  than  one  re- 
volver as  a  part  of  his  baggage,  and  cannot 
recover  for  the  loss  of  more.  Chicago,  etc.,  R. 
Co.  v.  Collins,  56  111.  212,4  Am.  Ry.  Rep.  453. 

3.  Hunting  Dogs. — The  better  rule  is  that  a 
carrier  who  does  not  assume  to  act  as  such  in 
the  carriage  of  dogs  on  passenger  trains,  but, 
on  the  request  of  a  passenger,  consents  to  carry 
a  dog  on  a  particular  occasion,  cannot  be  held 
liable  as  a  common  carrier  for  the  subsequent 
loss  of  the  dog  while  under  his  charge,  al- 
though the  carrier's  agent  may  have  been  paid 
something  for  the  carriage  of  the  dog.  The 
action,  if  any  lies,  is  upon  the  private  special 
contract,  and  not  on  any  undertaking  imposed 
by  the  common  law  on  carriers.  In  Honey- 
man  v.  Oregon,  etc.,  R.  Co.,  13  Oregon  352, 
57  Am.  Rep.  20,  25  Am.  &  Eng.  R.  Cas.  380, 
when  the  party  having  the  dogs  in  charge  ap- 
plied to  the  ticket  agent  for  transportation  for 
himself  and  dogs,  the  agent  refused  him  tickets 
for  the  dogs  and  referred  him  to  the  baggage 
master,  who  told  him  of  the  company's  rule, 
but,  as  an  accommodation,  consented  to  take 
the  dogs  in  his  car  and  promised  to  look  after 
them,  for  which  the  passenger  paid  him  two 
dollars.  The  court  held  that  these  circum- 
stances did  not  show  that  the  company  held 
itself  out  as  carrying  dogs,  but  that  the  bag- 
gage master's  act  was  one  of  accommodation, 
so  that  the  plaintiff  had  no  right  of  action  in 
the  absence  of  proof  of  negligence. 

In  Cantling  v.  Hannibal,  etc.,  R.  Co.,  54 
Mo.  385,  14  Am.  Rep.  476,  12  Am.  Ry.  Rep. 
387,  the  owner,  having  a  dog  on  the  train,  be- 
ing informed  by  a  brakeman  and  baggage 
master  that  the  animal  would  not  be  allowed 
in  the  passenger  car,  placed  him  in  charge  of 
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student  on  a  tour  of  investigation  ; 1 
woman  of  fashion  ;*  the  tools  of  a  met 
surgeon,4  are  all  within  the  meaning  c 
carried  as  mere  merchandise,  but  for 
object  of  the  journey. 

the  baggage  master,  paying  the  latter  for  his 
transportation.  By  the  company's  regula- 
tions, which  were  posted  at  the  various  sta- 
tions, "  live  animals  "  were  "  allowed  as 
baggageman's  perquisites,"  but  no  notice  of 
this  rule  was  brought  home  to  the  owner  of  the 
dog.  It  was  held  that  the  company  was  liable 
for  the  loss  of  the  dog  by  the  baggageman. 
Testimony  of  experts  as  to  the  value  of  the  dog 
was  admitted.  See  also  Saint  Louis,  etc.,  R. 
Co.  v.  Hauks,  78  Tex.  300,  45  Am.  &  Eng.  R. 
Cas.  521.  Compare  Jemison  v.  Southwestern 
R.  Co.,  75  Ga.  444,  58  Am.  Rep.  476.  See 
also  Jones  v.  Bond,  40  Fed.  Rep.  281,  40  Am. 
&  Eng.  R.  Cas.  191. 

In  Kansas  City,  etc.,  R.  Co.  v.  Higdon, 
94  Ala.  286,  the  plaintiff  was  a  passenger  bound 
for  E.,  in  a  second-class  car,  and  had  his  dog 
with  him.  He  delivered  the  dog  to  the  bag- 
gage master,  and  told  him  to  put  it  off  at  E., 
but  refused  to  pay  him  any  money  for  the  dog. 
On  arriving  at  E.  the  baggage  master  refused 
to  deliver  up  the  dog,  except  upon  payment 
of  twenty-five  cents,  which  the  plaintiff  refused 
to  give.  The  dog  was  carried  further  on,  and 
afterwards  lost  through  the  negligence  of  the 
baggage  master.  The  plaintiff  afterwards,  but 
before  knowing  of  the  loss  of  his  dog,  offered 
to  pay  the  required  amount.  It  was  held  that 
he  might  recover  damages  for  the  loss  of  his 
dog;  the  fact  that  a  rule  of  the  company  re- 
quired a  fee  to  be  paid  to  the  baggage  master 
in  such  cases  was  no  defense,  the  plaintiff  not 
being  informed  of  it. 

1.  See  the  language  of  the  court  in  Macrow 
v.  Great  Western  R.  Co.,  L.  R.  6  Q.  B.  612, 
40  L.  J.  Q.  B.  300;  Merrill  v.  Grinnell,  30  N. 
Y.  619.  In  this  latter  case,  however,  the  court 
observed  that  there  was  a  very  proper  limita- 
tion to  the  amount  of  such  articles  which  a 
passenger  is  entitled  to  carry. 

2.  Laces. — In  Traloff  v.  New  York  Cent., 
etc.,  R.  Co.,  100  U.  S.  24,  affirming  10  Blatchf. 
(U.  S.)  16,  a  Russian  lady,  traveling  in  this 
country  for  health  and  recreation,  had  with 
her  six  trunks,  some  of  which  contained  a 
large  lot  of  very  valuable  laces  of  unusual  tex- 
ture, and  having  a  large  fretiwm  affcctionis. 
On  leaving  Albany,  she  delivered  two  of  the 
trunks  to  the  defendant  company  to  be  carried 
as  her  baggage,  one  of  which  contained  the 
lace  mentioned.  Upon  arriving  at  her  des- 
tination, a  point  on  the  company's  line,  it  was 
found  that  one  of  her  trunks  had  been  broken 
open  and  two  hundred  yards  of  valuable  lace 
abstracted,  and  for  this  the  suit  was  brought. 
The  trial  court  instructed  the  jury,  in  sub- 
stance, that  the  defendant's  responsibility  was 
limited  as  insurer  to  such  articles  as  it  was 
customary  or  reasonable  for  travelers  of  the 
same  class,  in  general,  to  take  for  such  jour- 
neys as  the  one  in  question;  that  it  did  not 
extend  to  those  which  the  caprice  of  a  par- 
ticular traveler  might  lead  him  to  take;  that 

53 


the  jewelry,  laces,  and  fine  apparel  of  a 
hanic,3  or  the  surgical  instruments  of  a 
)f  the  term  "baggage,"  when  not  being 
use  on  the  route  or  for  the  immediate 


if  the  plaintiff  carried  the  laces  in  question  for 
the  purpose  of  having  them  safely  kept  and 
stored  by  railroad  companies  or  hotel  keep- 
ers, and  not  for  actual  use  as  occasion  might 
require  for  her  gratification,  comfort,  or  con- 
venience, the  defendant  was  not  liable ;  that 
if  any  portion  of  the  missing  articles  was  rea- 
sonable and  proper  to  be  carried  as  baggage 
and  the  remainder  was  not,  the  jury  should  al- 
low the  plaintiff  the  value  of  such  portion  and 
no  more.  Under  these  instructions,  the  jury 
found  for  the  plaintiff  in  the  sum  of  ten  thou- 
sand dollars,  and  their  finding  was  sustained. 
An  important  point  in  the  case  was  that  no 
legislation  and  no  regulation  of  the  defend- 
ant company  was  produced  limiting  the  lia- 
bility of  the  carrier  for  goods  received  by  it  as 
baggage.  The  court  therefore  held  that, 
while  the  carrier  had  a  right  to  make  such 
limitations,  they  would  not  be  presumed. 
Compare  dissenting  opinion  of  Field,  J. 

3.  Mechanic's  Tools. — As  to  a  mechanic's 
tools,  see  Davis  v.  Cayuga,  etc.,  R.  Co.,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  330  (harness 
maker's  tools  of  value  of  ten  dollars) ;  Porter 
v.  Hildebrand,  14  Pa.  St.  129;  Kansas  City, 
etc.,  R.  Co.  v.  Morrison,  34  Kan.  502-,  55  Am. 
Rep.  252;  Thompson  on  Carr.  513. 

In  Porter  v.  Hildebrand,  14  Pa.  St.  129,  the 
plaintiff  recovered  for  the  loss  of  a  trunk  con- 
taining clothing  worth  forty-five  dollars  and 
carpenter's  tools  worth  fifty-five  dollars.  In 
allowing  a  recovery  for  both,  the  court  said  : 
"Another  question  disclosed  by  the  record  is 
whether  a  recovery  can  be  had  for  the  value 
of  the  carpenter's  tools,  which  the  jury  have 
found  were  a  reasonable  part  of  the  plaintiff's 
baggage.  *  *  *  The  right  to  carry  tools  as 
baggage  is  unquestionably  open  to  abuse ;  but, 
in  the  language  of  the  court  in  McGill  v. 
Rowand,  3  Pa.  St.  451,  45  Am.  Dec.  654,  the 
correction  is  to  be  found  in  the  intelligence 
and  integrity  of  the  jury  called  to  determine 
under  the  circumstances  of  each  case.  It  is, 
it  is  said,  a  common  thing  for  journeymen 
mechanics  to  carry  in  their  trunks,  with 
clothing,  a  small  and  select  portion  of  their 
tools.  To  this  practice  I  see  no  such  objec- 
tion as  ought  to  put  this  kind  of  property  out 
of  the  protection  afforded  to  the  necessaries 
a  traveler  is  compelled,  by  legitimate  consid- 
erations, to  transport  with  his  person.  Upon 
this  score,  the  judgment  rendered  below  is, 
I  think,  unobjectionable." 

4.  Surgical  Instruments. — Surgical  instru- 
ments, in  the  case  of  a  surgeon  in  the  army 
traveling  with  troops,  constitute  a  proper  part 
of  his  baggage,  and  the  carrier  is  liable  for 
their  loss  as  such.  Field,  J.,  speaking  for  the 
court,  said  :  "  The  value  of  the  surgical  instru- 
ments was  properly  included.  Instruments  of 
that  character,  in  the  case  of  a  surgeon  in  the 
army  traveling  with  troops,  may  properly  be 
regarded  as  part  of  his  baggage.  He  may  be 
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What  Constitutes  Baggage. 


BAGGAGE. 


Drummers'  Samples. 


Property  of  Other  Persons. — A  passenger  cannot  include  in  his  baggage  the 
property  of  other  persons;  he  is  entitled  to  carry  with  him  and  to  recover  for 
the  loss  of  only  such  articles  as  are  carried  for  his  own  personal  comfort  and 
convenience;  as  to  such  property  of  other  persons,  the  carrier  is  liable  only  as 
a  gratuitous  bailee.1 

Payment  of  Extra  Charges. — The  fact  that  a  passenger  pays  extra  charges  on  a 
trunk  and  informs  the  carrier's  agent  of  its  contents  but  does  not  inform  him 
that  certain  articles  in  it  belong  to  another  person,  and  that  the  carrier  accepts 
the  trunk  under  such  a  statement,  does  not  constitute  an  implied  contract 
that  the  carrier  will  carry  such  articles  as  freight  or  baggage  so  as  to  render  it 
liable  for  their  loss.2 

2.  Drummers'  Samples.- — Samples  carried  by  a  passenger  in  his  trunk,  with 
a  view  to  enabling  him  to  make  sales  of  goods  similar  to  the  samples  carried, 
are  more  properly  mere  merchandise,  and  are  not  to  be  included  within  the 
term  "  baggage  ;"  the  fact  that  they  are  necessary  to  the  object  of  the  passen- 
ger's journey  does  not  affect  the  rule.3 

Acceptance  hy  Carrier  with  Knowledge. — In  some  instances,  the  carrier  has  been 
held  liable  for  the  loss  of  such  samples  carried  in  a  trunk,  but  the  ruling  was 
distinctly  on  the  ground  that  the  carrier,  with  a  full  knowledge  of  the  charac- 
ter of  the  contents  of  the  trunk,  accepted  it  and  undertook  to  carry  it  as 
baggage.4 


required  to  use  these  instruments  at  any  time, 
and  must  accordingly  have  them  near  his  per- 
son, where  they  can  be  had  upon  a  moment's 
notice."  Hannibal,  etc.,  R.  Co.  v.  Swift,  12 
Wall.  (U.  S.)  262,  1  Am.  Ry.  Rep.  434. 

A  Dentist's  Instruments,  tarried  by  a  travel- 
ing dentist,  and  used  by  him  in  his  practice, 
may  constitute  baggage.  See  Brock  v.  Gale, 
14  Fla.  523,  14  Am.  Rep.  356. 

Shipmaster's  Telescopes. — Where  the  pas- 
senger is  a  shipmaster,  a  common  carrier  will 
be  held  responsible  for  a  dressing  case,  and 
for  night  glasses  or  telescopes,  upon  the  pre- 
sumption that  he  may  reasonably  have  thought 
they  would  be  useful  to  him  in  the  course 
of  his  intended  voyage  across  the  Atlantic. 
Cadwallader  v.  Grand  Trunk  R.  Co.,  9  L.  C. 
Rep.  169. 

1.  Property  of  Other  Person  Not  Included. — 

Becher  v.  Great  Eastern  R.  Co.,  L.  R.  5  Q. 
B.  241 ;  Chicago,  etc.,  R.  Co.  v.  Boyce,  73  111. 
512,  24  Am.  Rep.  268  ;  Dunlap  v.  International 
Steamboat  Co.,  98  Mass.  371 ;  Mississippi  Cent. 
R.  Co.  v.  Kennedy,  41  Miss.  671 ;  Dexter  v. 
Syracuse,  etc.,  R.  Co.,  42  N.  Y.  326,  1  Am. 
Rep.  527;  Weed  v.  Saratoga,  etc.,  R.  Co.,  19 
Wend.  (N.  Y.)  534;  Gurney  v.  Grand  Trunk 
R.  Co.  (Supreme  Ct.),  14  N.  Y.  Supp.  321,  37 
N.  Y.  St.  Rep.  155;  Greenfield  First  Nat.  Bank 
v.  Marietta,  etc.,  R.  Co.,  20  Ohio  St.  260,  5 
Am.  Rep.  655;  Andrews  v.  Ft.  Worth,  etc., 
R.  Co.  (Tex.  Civ.  App.  1894),  25  S.  W.  Rep. 
1040. 

But  Members  of  the  Same  Family,  traveling 
together,  may  carry  their  effects  in  the  same 
trunk,  or  one  may  carry  those  of  the  others, 
and  all  may  recover  for  any  loss.  Dexter  v. 
Syracuse,  etc.,  R.  Co.,  42  N.  Y.  326,  1  Am. 
Rep.  527;  Curtis  v.  Delaware,  etc.,  R.  Co.,  74 
N.  Y.  116,  30  Am.  Rep.  271. 

And  in  Jones  v.  Priester,  1  Tex.  App.  Civ. 
Cas.,  §  613,  it  is  said  that  the  term  "  baggage" 
may  also  include  such  articles,  if  reason- 
able in  amount,  as  may  be  purchased  while 


abroad  for  the  use  of  the  traveler's  family  at 
home,  such  as  ordinarily  men  are  in  the  habit 
of  bringing  to  their  families  in  that  way. 

Articles  Intended  as  Presents. — Jewelry  car- 
ried by  a  traveler  and  intended  for  presents  to 
his  friends  is  not  properly  baggage.  Nevins 
v.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  Y.) 
225. 

2.  Payment  for  Overweight. — Talcott  v.  Wa- 
bash R.  Co.,  66  Hun  (N.  Y.)  456. 

Husband  and  Wife. — The  plaintiff  and  his  wife 
were  married  in  Illinois  in  1858;  by  a  statute 
of  that  state,  passed  in  1862,  it  was  provided 
that  the  separate  property  of  a  married  woman 
and  property  acquired  by  her,  during  cover- 
ture, from  any  person  other  than  her  husband, 
should  remain  her  sole  and  separate  property. 
It  was  held  that  the  plaintiff  might  recover  for 
the  loss  of  such  property  of  his  wife's  given  to 
her  by  him  prior  to  the  passage  of  the  Act  of 
1862.  McCormick  v.  Pennsylvania  Cent.  R. 
Co.,  99  N.  Y.  65,  52  Am.  Rep.  6,  21  Am.  & 
Eng.  R.  Cas.  296. 

3.  Samples  Carried  by  Traveling  Salesmen.— 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  586,  41 
Am.  Dec.  767  ;  Gurney  v.  Grand  Trunk  R.  Co. 
(Supreme  Ct.),  14  N.  Y.  Supp.  321 ;  Talcott  v. 
Wabash  R.  Co.,  66  Hun  (N.  Y.)  456;  Stimson 
v.  Connecticut  River  R.  Co.,  98  Mass.  83,  93 
Am.  Dec.  140;  Ailing  v.  Boston,  etc.,  R.  Co., 
126  Mass.  121,  30  Am.  Rep.  667;  Jacobs  7'. 
Tutt,  33  Fed.  Rep.  412;  Texas,  etc.,  R.  Co. 
v.  Capps,  2  Tex.  App.  Civ.  Cas.,  §  33,  16 
Am.  &  Eng.  R.  Cas.  118;  Switzerland  Marine 
Ins.  Co.  -■.  Louisville,  etc.,  R.  Co.,  31  Int. 
Rev.  Rec.  342,  affirmed  131  U.  S.  440;  Michi- 
gan Cent.  R.  Co.  v.  Carrow,  73  111.  348,  24 
Am.  Rep.  248;  Pennsylvania  Co.  v.  Miller, 
35  Ohio  St.  541,  35  Am.  Rep.  620;  Southern 
Kansas  R.  Co.  v.  Clark,  52  Kan.  398.  See,  in 
this  connection.  Weber  Co.  v.  Chicago,  etc., 
R.  Co.  (Iowa  1894),  60  N.  W.  Rep.  637. 

4.  Recovery  Had  in  Some  Cases — Ground  of  Lia- 
bility.— Jacobs  v.  Tutt,  33  Fed.  Rep.  412; 
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BAGGAGE. 


Jewelry. 


Custom. — The  carrier's  liability  is  not  affected  by  proof  that  it  was  in  the 
habit  of  carrying  trunks  known  to  contain  samples  used  by  traveling  salesmen, 
where  it  does  not  appear  that  it  was  aware  of  the  character  of  the  trunk's 
contents  in  the  particular  case  in  which  suit  is  brought.1 

Price  Lists. — It  seems  that  a  catalogue  or  "  price  book,"  the  personal  property 
of  a  traveling  salesman,  and  carried  about  by  him  for  use  in  his  business  as 
salesman,  may  be  regarded  as  baggage.2 

3.  Jewelry. — A  carrier  may  be  held  responsible  as  insurer  for  the  jewelry 
of  a  passenger,  carried  for  her  own  personal  use,  to  a  reasonable  extent,3  but 
not  \  here  it  is  being  carried  by  a  traveler  for  the  purpose  of  sale  or  for  the 
use  of  some  one  else.4 


C  ntral  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
39  Fed.  Rep.  J.17,  40  Ain.  &  Eng.  R.  Cas.  636; 
Ft.  Worth,  etc.,  R.  Co.  v.  I.  B.  Rosenthal 
Millinery  Co.  (Tex.  Civ.  App.  1895),  29  S.  W. 
Rep.  196;  Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex. 
App.  Civ.  Cas.,  §  33,  16  Am.  &  Eng.  R.  Cas. 
iiii;  Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  Wis. 
100,  53  Am.  Rep.  271,  21  Am.  &  Eng.  R.  Cas. 
308;  Riders.  Wabash,  etc.,  R.  Co.,  14  Mo. 
App.  529.  See  also  Dixon  v.  Richelieu  Nav. 
Co.,  15  Ont.  App.  647,  39  Am.  &  Eng.  R.  Cas. 
425;  Strouss  v.  Wabash,  etc.,  R.  Co.,  17  Fed. 
Rep.  209. 

"We  believe  it  to  be  a  reasonable  and  cor- 
rect doctrine,  that  where  a  railroad  company, 
through  its  ticket  or  baggage  agent,  receives 
articles  for  transportation  as  baggage,  know- 
ing at  the  time  that  such  articles  are  not  prop- 
erly baggage,  the  company  will  be  responsi- 
ble therefor  as  a  common  carrier,  and  will  be 
estopped  from  denying  that  the  same  was 
baggage,  at  least  to  the  extent  that  its  agent 
had  notice  of  the  character  of  the  articles." 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex.  App.  Civ. 
Cas.,  §  33,  16  Am.  &  Eng.  R.  Cas.  118,  citing 
Butler  v.  Hudson  River  R.  Co.,  3  E.  D. 
Smith  (N.  Y.)  571;  Hutchinson  on  Carr.  (1st 
ed.),§  685. 

1.  Custom  of  Drummera  to  Carry  Merchandise 
Unimportant. —  "The  fact  that  commercial 
travelers  or  others  are  accustomed  to  carry 
merchandise  on  passenger  trains  without  pay- 
ing any  more  than  the  usual  price  of  a,  ticket 
for  a  passenger,  even  if  known  to  the  carriers, 
will  not  render  them  liable  for  such  merchan- 
dise. The  travelers  carry  such  merchandise 
at  their  own  risk.  The  established  rule  of 
law  which  limits  the  responsibility  of  the  car- 
rier, upon  the  contract  implied  by  the  sale  of  a 
ticket  to  a  passenger  to  the  proper  personal 
baggage  of  such  passenger,  cannot  be  annulled 
and  the  liability  of  the  carrier  enlarged  with- 
out proof  of  an  agreement  to  that  effect, 
entered  into  by  the  carrier."  Ailing  v.  Boston, 
etc.,  R.  Co.,  126  Mass.  121,  30  Am.  Rep.  667. 

2.  Salesman's  Catalogue. — Gleason  v.  Good- 
rich Transp.  Co..  32  Wis.  85,  14  Am.  Rep. 
716;  Staub  v.  Kendrick,  121  Ind.  226,  40  Am. 
&  Eng.  R.  Cas.  632. 

In  the  first  of  the  above  cases  the  court  said  : 
"It  must,  on  the  whole,  be  held,  we  think, 
that  the  book  in  question  was  an  article  of 
personal  b-ggage  within  the  definition  above 
given  and  the  decisions  upon  the  subject.  It 
was  a  thing  of  personal  use  and  convenience 
to  the  plaintiff,  according  to  the  wants  of  the 


particular  class  of  travelers  to  which  he  be- 
longed, and  was  taken  with  him  as  well  with 
reference  to  the  immediate  necessities  of  his 
journey  as  to  the  ultimate  purposes  of  it.  It 
was  not  an  article  of  merchandise,  or  the  like, 
or  anything  designed  for  use  ulterior  to  the 
purposes  of  his  journey,  but  a  book  of  mem- 
oranda, convenient  and  necessary  for  him 
personally  in  accomplishing  the  object  of 
his  travel.  It  was  personal  baggage  within 
the  definition  and  rule  of  law  upon  that  sub- 
ject."   Citing  Doyle  v.  Kiser,  6  Ind.  242. 

3.  Jewelry — Passenger's  Personal  Use. —  See 
McCormick  v.  Hudson  River  R.  Co.,  4  E.  D. 
Smith  (N.  Y.)  181,  holding  that  finger  rings 
and  a  gold  watch  and  chain  may  be  carried  as 
baggage,  and  the  carrier  held  liable  therefor. 
See  also  Brooke  v.  Pickwick,  4  Bing.  218,  13 
E.  C.  L.  404. 

.In  Coward  v.  East  Tennessee,  etc.,  R.  Co., 
16  Lea  (Tenn.)  225,  57  Am.  Repv226,  a  pas- 
senger, on  arriving  at  her  destination,  found 
that  her  trunk  had  been  opened  and  a  dia- 
mond pin  and  a  gold  watch  and  chain  ab- 
stracted. The  court  allowed  a  recovery  for 
one  thousand  four  hundred  dollars,  notwith- 
standing a  limitation  in  the  ticket  of  liability 
to  one  hundred  dollars.  Turney,  J.,  observed  : 
"  These  articles  were  such  as  are  worn  by  ladies 
who  occupy  the  position  of  Mrs.  C.  and  in  her 
circumstances.  It  is  usual  and  customary  for 
ladies,  who  can  afford  it,  to  wear  such  orna- 
ments ;  they  are  regarded  not  only  as  con- 
veniences, but  as  indispensable  necessities  to 
dress."  It  was  therefore  held  that  they  came 
within  the  meaning  of  the  term  "baggage." 
See  also  Carlson  v.  Oceanic  Steam  Nav.  Co., 
109  N.  Y.  359,  34  Am.  &  Eng.  R.  Cas.  215; 
Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  39 
Fed.  Rep.  417,  40  Am.  &  Eng.  R.  Cas.  636. 

4.  Jewelry  Belonging  to  Another  or  for  Sale. 
— Humphreys  -v.  Perry,  148  U.  S.  627,  54  Am. 
&  Eng.  R.  Cas.  29;  Wunsch  v.  Northern  Pac. 
R.  Co.,  62  Fed.  Rep.  87S;  Bowler,  etc.,  Co. 
v.  Toledo,  etc.,  R.  Co.,  3  Ohio  Dec.  41.  Thus 
a  carrier  is  not  liable  for  the  loss  of  a  lady's 
jewelry  being  carried  by  a  man  in  his  trunk. 
Metz  v.  California  Southern  R.  Co.,  85  Cal. 
329,  20  Am.  St.  Rep.  228,  44  Am.  &  Eng.  R. 
Cas.  433;  Cadwallader  v.  Grand  Trunk  R. 
Co.,  9  L.  C.  Rep.  169. 

Nor  is  a  carrier  liable  for  the  loss  of  such 
articles,  shipped  in  a  trunk  as  baggage,  as 
jewelry  which  the  traveler  had  purchased  and 
intended  as  presents  to  friends,  or  engravings, 
or  regalia  of  a  secret  order.  Nevins  v.  Bay 
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BA  GGA  GE. 


Money. 


A  Passenger's  Watch,  when  not  carried  on  his  person  but  in  his  trunk,  may 
properly  be  taken  as  a  part  of  his  baggage,  and  he  may  recover  for  its  loss  as 
such.1 

Value — Question  for  Jury. — Whether  certain  jewelry  exceeds  in  value  that 
usually  carried  by  passengers  of  the  same  station  and  character  as  the 
plaintiff,  and  therefore  is  not  properly  baggage,  is  ordinarily  a  question  for 
the  jury.2 

4.  Money — Reasonable  Expenses. — As  to  the  extent  to  which  money  of  the 
passenger  may  be  considered  as  baggage,  the  rule  is  that  the  passenger  has  a 
right  to  carry  with  him  on  his  journey,  as  baggage,  a  sum  of  money  reasonably 
necessary  for  his  traveling  expenses.3 


State  Steamboat  Co.,  4  Bosw.  (N.  Y.)  225; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  589,  41 
Am.  Dec.  767. 

1.  Watches. — Jones  v.  Voorhees,  10  Ohio 
145  (watch  in  trunk  when  lost) ;  American 
Contract  Co.  v.  Cross,  8  Bush  (Ky.)  472 
(same)  ;  Coward  v.  East  Tennessee,  etc.,  R. 
Co.,  16  Lea  (Tenn.)  225,  57  Am.  Rep.  226. 
Compare  Mississippi  Cent.  R.  Co.  v.  Kennedy, 
41  Miss.  678,  intimating  that  recovery  cannot 
be  had  for  more  than  one  watch. 

"  A  watch  and  such  articles  of  jewelry  as 
are  commonly  worn  upon  the  person  are  not 
as  essential  to  the  passenger  as  clothing  or  the 
articles  above  mentioned.  But  they  are  things 
usually  carried  on  the  person  and,  to  some  ex- 
tent, as  necessary  as  the  other;  a  watch  is  in- 
dispensable to  a  traveler.  Why  may  they  not 
be  carried  in  a  trunk  with  the  rest  of  the  pas- 
senger's baggage?  I  think  experience  has 
shown  that  such  property  is  safer  in  a  trunk 
than  on  the  person  while  traveling.  To  hold 
that  they  may  not  be  carried  in  a  trunk,  with- 
out notice  to  the  carrier,  and  paying  extra 
compensation  therefor,  is  to  subject  the  pas- 
senger to  unnecessary  annoyance."  Merrill 
v .  Grinnell,  30  N.  Y.  620. 

2.  Question  for  the  Jury. — Bonner  v.  Blum 
(Tex.  Civ.  App.  1894),  25  S.  W.  Rep.  60. 

United  States  Statute.— Rev.  Stat,  of  U.  S., 
§  4281,  provides  that  if  any  shipper  of  jewelry, 
trinkets,  silk  in  a  manufactured  or  unmanu- 
factured form,  etc.,  shall  lade  the  same  as 
freight  or  baggage  in  any  vessel  without,  at 
the  time,  giving  to  the  clerk  or  agent  of  the 
vessel  a  written  notice  of  the  true  character 
and  value  thereof  and  having  the  same  entered 
on  the  bill  of  lading  therefor,  the  owner  of  the 
vessel  shall  not  be  liable  therefor.  It  is  held 
that  this  statute  has  no  application  to  carriers 
by  land,  nor  does  it  declare  or  restrict  their 
liability  for  the  baggage  of  passengers.  New 
York  Cent.,  etc.,  R.  Co.  v.  Fraloff,  100  U.  S. 
24.  See  the  statute  construed  in  Ocean 
Steamship  Co.  v.  Way,  90  Ga.  747.  See  also 
Brock  v.  Gale,  14  Fla.  523,  14  Am.  Rep.  360; 
Carlson  v.  Oceanic  Steam  Nav.  Co.,  109  N. 
Y.  359,  34  Am.  &  Eng.  R.  Cas.  215. 

3.  Money  as  Baggage. — Illinois  Cent.  R.  Co. 
v.  Copeland,  24  111.  332,  76  Am.  Dec.  749;  Mer- 
rill v.  Grinnell,  30  N.  Y.  594;  Torpey  v.  Wil- 
liams, 3  Daly  (N.  Y.)  162;  Taylor  v.  Monnot, 
4  Duer  (N.  Y.)  ii6,'i  Abb.  Pr.  (N.  Y.)  325; 
Duffy  v.  Thompson, 4  E.  D.  Smith  (N.Y.)  178; 
Orange  County  Bank  v.  Brown,  9  Wend.  (N. 
Y.)  85,  24  Am.  Dec.  129;  Jordan  v.  Fall  River 


R.  Co.,  5  Cush.  (Mass.)  69,  51  Am.  Dec.  44; 
Whitmore  v.  The  Steamboat  Carolina,  20  Mo. 
513 ;  Missouri  Pac.  R.  Co.  v.  York,  2  Tex.  App. 
Civ.  Cas.,  §  638;  International,  etc.,  R.  Co.  v. 
McCown,  2  Tex.  App.  Civ.  Cas.,  §  712;  Mis- 
souri Pac.  R.  Co.  v.  York,  2  Tex.  App.  Civ. 
Cas.,  (j  638,  18  Am.  &  Eng.  R.  Cas.  623;  Cad- 
wallader  v.  Grand  Trunk  R.Co.,9L.  C.  Rep. 
169.  See  also  Dunlap  v.  International  Steam- 
boat Co.,  98  Mass.  371 ;  Bomar  v.  Maxwell,  9 
Humph.  (Tenn.)  621,  51  Am.  Dec.  682;  St. 
Louis  Southwestern  R.  Co.  t>.  Berry,  60  Ark. 
433  (company  liable  for  large  amount  of  money 
accepted  with  knowledge);  Doyle  v.  Kiser,  6 
Ind.  242. 

In  Jordan  v.  Fall  River  R.  Co.,  5  Cush. 
(Mass.)  73,  51  Am.  Dec.  44,  the  court,  by 
Fletcher,  J.,  said  :  "  It  has  been  objected  that 
the  carrier  will  not  expect  that  there  will  be 
money  with  the  baggage,  and  will  not  there- 
fore be  put  upon  his  guard.  But  surely  a  car- 
rier may  very  naturally  understand  and  expect 
that  a  passenger  will  place  his  money  for  ex- 
penses, or  some  part  of  it,  in  his  trunk,  instead 
of  carrying  it  all  about  his  person  ;  he  certainly 
might  as  naturally  expect  this  as  that  there 
would  be  jewels  or  a  watch  in  a  traveling 
trunk,  for  which  articles  a  carrier  has  been 
held  responsible.  The  passenger  is  not  bound 
to  give  notice  of  the  contents  of  his  trunk,  un- 
less particular  inquiry  be  made  by  the  carrier." 

Compare  Hawkins  Hoffman, 6  Hill  (N.Y.) 
589,  41  Am.  Dec.  767,  where  Bronson,  J.,  speak- 
ing for  the  court,  said  :  "  But  this  implied  un- 
dertaking has  never  been  extended  beyond 
ordinary  baggage,  or  such  things  as  a  traveler 
usually  carries  with  him  for  his  personal  con- 
venience on  the  journey.  It  includes  neither 
money  nor  merchandise.  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  85,  24  Am. 
Dec.  129;  Pardee  v.  Drew,  25  Wend.  (N. 
Y.)  459.  It  was  suggested  in  the  first  case 
that  money  to  pay  traveling  expenses  might 
perhaps  be  included.  But  that  may,  I  think, 
be  doubted.  Men  usually  carry  money  to  pay 
traveling  expenses  about  their  persons,  and 
not  in  their  trunks  or  boxes ;  and  no  contract 
can  be  implied  beyond  such  things  as  are  usu- 
ally carried  as  baggage."  But  this  case  has 
been  disapproved.  See  Taylor  r'.  Monnot,  4 
Duer  (N.  Y.)  116,  1  Abb.  Pr.  (N.  Y.)  325. 

In  Grant  v.  Newton,  1  E.  D.  Smith  (N.  Y.) 
99,  after  an  examination  of  the  New  York  de- 
cisions, the  court  holds  that  no  recovery  can 
be  had  for  money  carried  in  a  trunk,  no  mat- 
ter how  reasonable  the  amount. 
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BAGGAGE. 


Money. 


In  Determining  the  Amount  properly  required  for  such  expenses,  the  passenger's 
entire  trip  is  to  be  considered,  and  not  merely  that  part  which  is  over  the 
defendant  carrier's  line;  and  a  proper  allowance  for  hotel  bills  on  the  way 
and  immediately  on  arriving  at  the  destination,  together  with  a  reasonable 
allowance  for  accidents,  sickness,  etc.,  such  as  a  reasonably  prudent  man 
would  consider  it  necessary  to  make,  are  to  be  included.1 

Money  in  Excess  of  Expenses,  etc. — But  for  any  money  in  excess  of  such  sum, 
the  carrier  is  liable  only  as  a  gratuitous  bailee,  and  only  on  proof  of  gross 
negligence.2 

Illustrations. — Thus  a  carrier  is  not  liable,  except  on  proof  of  negligence,  for 
money  carried  by  a  passenger  in  his  trunk,  with  which  he  expected  to  buy  a 
stock  of  merchandise.3  So  also  a  county  treasurer,  carrying  with  him  funds 
belonging  to  his  office,  cannot  insist  that  such  funds  be  carried  as  his  baggage  ; 
the  carrier  may  refuse  to  accept  them  as  such,  and  insist  that  they  be  sent  in 
another  way.4 


In  Fairfax  v.  New  York  Cent.,  etc.,  R.  Co., 
73  N.  Y.  167,  29  Am.  Rep.  1 19,  the  plaintiff  had 
in  his  portmanteau,  which  was  lost  by  the  de- 
fendant, thirty-nine  English  sovereigns.  The 
court  charged  the  jury  that  if  they  found  for 
the  plaintiff  they  should  allow  the  value  of 
the  sovereigns,  if  they  found  they  were  a 
proper  and  reasonable  amount  for  the  plaintiff 
to  carry  with  him  for  his  journey;  and  that, 
in  deciding  this  question,  they  should  take 
into  consideration  his  circumstances,  the 
length  and  character  of  his  journey,  and  the 
fact  that  he  was  in  a  foreign  country.  This 
charge  having  been  excepted  to  by  the  defend- 
ant, it  was  held  that  it  was  at  least  as  fa- 
vorable to  the  defendant  as  the  law  required ; 
that  the  defendant,  having  taken  the  port- 
manteau without  the  plaintiff's  knowledge  or 
assent,  was  bound  to  care  for  it  and  its  con- 
tents, no  matter  what  they  were. 

1.  What  Traveling  Expenses  Embrace. — 
Merrill  v.  Grinnell,  30  N.  Y.  594;  Fairfax  v. 
New  York  Cent.,  etc.,  R.  Co.,  73  N.  Y.  167, 
29  Am.  Rep.  119;  Missouri  Pac.  R.  Co.  v. 
York,  2  Tex.  App.  Civ.  Cas.,  §  638,  18  Am. 
&  Eng.  R.  Cas.  623. 

A  person  making  an  ocean  steamship  voy- 
age may  retain  in  his  trunk  money  for  small 
personal  expenses,  and  the  owner  of  the 
vessel  will  be  liable  therefor  if  lost;  and  the 
amount  may  differ  from  that  allowed  where  a 
person  is  traveling  by  railroad  or  stage- 
coach, where  the  journey  is  much  briefer  as  to 
time.  Duffy  v.  Thompson,  4  E.  D.  Smith 
(N.  Y.)  178. 

"The  amount  of  money  which  may  be  thus 
carried  will  depend  on  the  length  of  the  jour- 
ney, and,  to  some  extent,  on  the  wealth  of  the 
traveler.  It  is  quite  obvious  that  a  man  go- 
ing from  New  York  to  China  would  require 
more  money  than  if  he  were  going  to  England 
only,  and  that  a  much  larger  sum  would  be 
required  to  defray  the  expenses  of  a  million- 
aire than  a  poor  Irish  or  German  emigrant. 
In  regard  to  amount,  the  jury  must  be  guided 
by  considerations  similar  to  those  which  would 
govern  them  in  determining  what  would  be 
necessary  clothing  in  a  given  case."  Merrill 
v.  Grinnell,  30  N.  Y.  621. 

It  13  for  the  Jury  to  say  whether  any  par- 
ticular sum  is,  under  the  circumstances,  rea- 


sonably necessary,  and  their  finding  will  not 
be  disturbed  except  in  plain  cases  of  error. 
Jones  v.  Priester,  1  Tex.  App.  Civ.  Cas.,  § 
613;  Bonner  v.  Blum  (Tex.  Civ.  App.  1894), 
25  S.  W.  Rep.  60;  Merrill  v.  Grinnell,  30  N. 
Y.  594;  Illinois  Cent.  R.  Co.  v.  Copeland,  24 
111.  332,  76  Am.  Dec.  749;  Fairfax  v.  New 
York  Cent.,  etc.,  R.  Co.,  73  N.  Y.  167,  29 
Am.  Rep.  119. 

In  Missouri  Pac.  R.  Co.  v.  York,  2  Tex. 
App.  Civ.  Cas.,  §  638,  the  plaintiff  was  mov- 
ing a  long  distance  with  his  family,  and,  with 
other  things,  shipped  four  hundred  dollars  in 
money  in  a  trunk.,  which  was  lost;  he  claimed 
that  such  amount  was  necessary  under  the 
circumstances,  and  that  so  carried  there  was 
less  danger  of  pickpockets.  It  was  held  that 
the  question  as  to  whether  the  money  was 
necessary  under  the  circumstances  for  personal 
comfort  and  convenience,  and  was  therefore 
baggage,  was  a  question  of  fact. 

2.  Amount  heyond  Reasonable  Expenses. — 
Jordan  v.  Fall  River  R.  Co.,  5  Cush.  (Mass.) 
69,  51  Am.  Dec.  44;  Hickox  v.  Naugatuck 
R.  Co.,  31  Conn.  281,  83  Am.  Dec.  143;  Illi- 
nois Cent.  R.  Co.  v.  Handy,  63  Miss.  609,  56 
Am.  Rep.  846;  Greenfield  First  Nat.  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Ohio  St.  259,  5  Am. 
Rep.  655 ;  Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  85,  24  Am.  Dec.  129;  Hellman 
v.  Holladay,  1  Woolw.  (U.  S.)  365. 

Compare  Baldraff  v.  Camden,  etc.,  R.  Co., 
2  Fed.  Cas.  507,  where  a  passenger,  whose 
trunk  contained  a  quantity  of  coin,  paid  the 
charge  for  extra  baggage  demanded  by  the 
baggage  master,  but  did  not  inform  him  that 
the  trunk  contained  coin  in  addition  to  his 
clothing,  etc.  In  an  action  for  the  loss  of  the 
trunk,  it  was  held  that  the  plaintiff  might  re- 
cover for  the  value  of  the  coin.  But  the 
soundness  of  this  ruling  is  questionable. 

3.  Money  with  which  to  Buy  Stock  of  Merchan- 
dise.— Hickox  v.  Naugatuck  R.  Co.,  31  Conn. 
281,  83  Am.  Dec.  143;  Hutchings  v.  Western, 
etc.,  R.  Co.,  25  Ga.  61,  71  Am.  Dec.  156,  27 
Am.  &  Eng.  R.  Cas.  256,  note. 

4.  Funds  of  County  Treasurer. — In  Pfister  v. 
Central  Pac.  R.  Co..  70  Cal.  169,  59  Am.  Rep. 
404,  27  Am.  &  Eng.  R.  Cas.  246.  the  plaintiff,  a 
county  treasurer,  and  three  employees,  were 
passengers  on  a  train  for  the  purpose  of  going 

536  Volume  III. 


What  Constitutes  Baggage. 


BAGGAGE. 


Particular  Articles. 


Articles  Retained  in  Passenger's  Possession. — The  carrier  cannot  properly  be  held 
liable  at  all  for  money  or  valuables  of  a  passenger  which  are  not  delivered 
into  its  keeping,  but  retained  by  the  passenger  and  carried  on  his  person, 
except  in  cases  of  gross  neglect  on  the  part  of  the  carrier  in  the  selection  of 
its  servants  or  the  management  of  its  coaches.1 

Passenger  Having  Money  of  Another. — Nor  is  the  carrier  liable  to  one  passenger 
for  the  money  of  another  carried  in  his  trunk,  however  reasonable  the 
amount.2 

5.  Particular  Articles. — A  number  of  other  cases  have  been  decided,  as  to 
whether  or  not  particular  articles  could  be  classed  as  baggage,  which  are  not 
susceptible  of  classification ;  a  review  of  them  is  given  in  the  note.3 


from  San  Jose  to  San  Francisco.  They  had  with 
them,  in  small  leather  satchels,  ninety-one 
thousand  dollars  in  gold  coin,  due  the  state 
from  the  plaintiff  as  treasurer,  and  which  they 
were  taking  to  the  state  treasurer.  No  objec- 
tion was  made  by  the  conductor,  although  he 
was  fully  aware  of  the  contents  of  the  satch- 
els, until  they  reached  N.,  a  way  station. 
Here  a  change  of  cars  was  necessary,  and  the 
conductor  from  N.  refused  to  permit  the  plain- 
tiff and  his  employees  to  enter  the  train  with 
their  treasure,  and  insisted  that  they  deliver 
it  to  the  Fargo  Express  Company,  to  whom 
the  defendant  had  given  the  exclusive  privilege 
of  carrying  money  on  its  trains.  The  plaintiff 
at  first  refused  to  do  this,  and  offered  to  go 
into  the  baggage  car  and  pay  any  charges 
which  might  be  exacted  for  the  transportation 
of  the  money.  This  offer  was  refused,  and,  to 
avoid  being  left  at  N.,  the  plaintiff  delivered 
his  treasure  to  the  express  company,  paving 
sixty-nine  dollars  for  its  transportation.  In  an 
action  against  the  railroad  company  for  refus- 
ing to  carry  the  treasure,  it  was  held  that  such 
treasure  could  not  be  considered  as  baggage 
in  any  sense ;  that  under  the  plaintiff's  ticket 
contract  with  the  defendant  he  had  no  right  to 
carry  with  him,  in  the  passenger's  coach  ar 
elsewhere,  any  property  not  included  within 
the  term  "  baggage  ;"  that  the  defendant  had  a 
right  to  refuse  to  carry  the  treasure  under 
such  circumstances,  and  therefore  the  plaintiff 
could  not  recover.  The  court  said :  "  The 
theory  of  the  plaintiff  that,  by  having  accepted 
him  as  a  passenger,  with  knowledge  of  the 
money  he  had  with  him,  the  defendant  became 
a  common  carrier  of  him  and  his  money, 
though  he  retained  possession  of  the  latter,  is 
not  sustained  by  the  authorities  cited.  Minter 
v.  Pacific  R.  Co.,  41  Mo.  504,  97  Am.  Dec.  288 ; 
Butler  v.  Hudson  River  R.  Co.,  3  E.  D.  Smith 
(N.  Y.)  571  ;  Stoneman  v.  Erie  R.  Co.,  52  N. 
Y.  429;  Sloman  v.  Great  Western  R.  Co.,  67 
N.  Y.  208;  and  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.S.)  262,  were  all  cases  in 
which  the  property  was  delivered  to  the  car- 
rier; and  although  not  baggage,  it  was  held 
that,  having  received  it  with  knowledge  that 
it  was  not  the  ordinary  traveling  baggage  of 
the  passenger,  the  liability  of  a  common  car- 
rier attached."  Compare  St.  Louis  South- 
western R.  Co.  v.  Berry,  60  Ark.  433. 

See  also  Hutchings  v.  Western,  etc.,  R. 
Co.,  25  Ga.  61,  71  Am.  Dec.  156,  27  Am.  & 
Eng.  R.  Cas.  256,  note,  holding  that  a  passen- 
ger, carrying  treasure  under  similar  circum- 


stances, may  be  compelled  to  pay  freight  on  it 
according  to  the  regular  rates. 

1.  Articles  Not  Delivered  into  Company's  Keep- 
ing.— Carpenter  v.  New  York,  etc.,  R.  Co.,  124 
N.  Y.  53,  21  Am.  St.  Rep.  644,  47  Am.  &  Eng. 
R.  Cas.  421,  affirming  14  Daly  (N.  Y.)  457; 
Greenfield  First  Nat.  Bank  v.  Marietta,  etc., 
R.  Co.,  20  Ohio  St.  259,  5  Am.  Rep.  655  ;  Illi- 
nois Cent.  R.  Co.  v.  Handy,  63  Miss.  609,  56 
Am.  Rep.  846.  See  infra,  this  title,  Liability 
of  Carrier  for  Loss  of  Baggage — Where 
Passenger  Retains  C  ustodv  of  Property .  See 
also  Hawkins  v.  Hoffman,' 6  Hill  (N.  Y.)  586, 
41  Am.  Dec.  767,  where  the  court  said  that 
money  could  not  be  considered  as  baggage 
for  the  reason  that  it  was  usually  and  more 
properly  carried  on  the  person  of  the  pas- 
senger and  not  in  his  trunk. 

2.  Dunlap  v.  International  Steamboat  Co., 
98  Mass.  371. 

3.  Special  Cases — Wliat  has  been  Held  to  Con- 
stitute Baggage. — Clothing,  money  for  travel- 
ing expenses,  a  few  books  for  reading,  a  watch, 
a  lady's  jewelry  for  dressing,  etc.  Doyle  v. 
Kiser,  6  Ind.  242. 

A  limited  quantity  of  goods  cut  into  shirt 
patterns.  Duffy  v.  Thompson^  E.  D.  Smith 
(N.  Y.)  178. 

An  opera  glass.  Toledo,  etc.,  R.  Co.  v. 
Hammond,  83  Ind.  379,  5  Am.  Rep.  221. 

The  manuscript  of  a  student,  author,  or 
professional  man.  Hopkins  v.  Westcott,  6 
Blatchf.  (U.  S.)  64. 

Sixteen  yards  of  silk,  two  goblets,  one  hun- 
dred dollars  in  coin,  and  two  hundred  dollars 
in  bills.  Jones  v.  Priester,  1  Tex.  App.  Civ. 
Cas.,  §  613. 

A  rifle,  a  revolver,  two  gold  chains,  a  locket, 
two  gold  rings,  and  a  silver  pencil  case.  Bruty 
v.  Grand  Trunk  R.  Co.,  32  U.  C.       B.  66. 

Public  baggage  of  an  army,  military  stores, 
etc.,  under  7  and  8  Vict.,  c.  85,  §  12,  no  matter 
what  may  be  the  disproportion  between  the 
amount  of  the  baggage  and  the  number  of  the 
force.  Atty.-Gen.  Great  Southern,  etc.,  R. 
Co.,  14  Ir.  C.  L.  R.  447. 

A  pocket  pistol  and  a  pair  of  duelling  pistols. 
Woods  v.  Devin,  13  111.  746,  56  Am.  Dec.  483. 
Compare  Chicago,  etc.,  R.  Co.  v.  Collins,  56 
111.  212,  holding  that  only  one  pistol  can  be 
recovered  for  as  baggage. 

While  such  articles  as  a  group  of  photo- 
graphs framed,  family  portraits,  a  meer- 
schaum pipe,  chandeliers,  and  mirrors  are  not 
strictly  baggage,  yet  where  a  railroad  company 
receives  such  things  with  other  articles,  and 
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When  a  Question  for  the  Jury, 


6.  When  a  Question  for  the  Jury. — The  question  as  to  what  a  passenger  is 
entitled  to  carry  with  him  as  baggage  must  depend  upon  a  variety  of  circum- 
stances,1 and  it  is  for  the  jury  to  say  whether  certain  articles  or  property 
were  reasonably  necessary  to  the  comfort  and  convenience  of  the  passenger 
on  the  journey,  and  therefore  to  be  considered  his  baggage.2 

When  Question  for  Court. — In  some  cases  the  court  can  say,  as  a  matter  of 
law,  that  certain  articles  cannot  be  classed  as  baggage.3 


receives  extra  compensation  for  the  same  as 
baggage,  and  agrees  to  transport  them  at 
baggage  rates  without  inquiry  as  to  what  the 
packages  contain,  and  without  any  misrepre- 
sentation by  the  owner,  the  railroad  company 
will  be  liable  for  any  loss  or  damage  thereto. 
Missouri  Pac.  R.  Co.  v.  Slater,  3  Tex.  App. 
Civ.  Cas.,  §  7. 

Articles  Not  Baggage. — A  sacque,  a  muff,  and 
silver  napkin  rings,  carried  by  a  man.  Chi- 
cago, etc.,  R.  Co.,  v.  Boyce,  73  111.  510,  24 
Am.  Rep.  268. 

Title  deeds  and  bank  notes,  to  a  considera- 
ble amount,  carried  by  an  attorney  for  use  in 
court.  Phelps  v.  London,  etc.,  R.  Co.,  19  C. 
B.  N.  S.  321,  115  E.  C.  L.  321,  11  Jur.  N.  S. 
652,  13  W.  R.  782. 

A  concertina,  a  sewing  machine,  and  the 
tools  of  trade  of  a  carpenter.  Bruty  v.  Grand 
Trunk  R.  Co.,  32  U.  C.  C^  B.  66.  See  also 
McCaffrey  v.  Canadian  Pac.  R.  Co.,  1  Mani- 
toba L.  Rep.  350. 

An  artist's  pencil  sketches.  Myttonr>.  Mid- 
land R.  Co.,  4  H.  &  N.  615,  28  L.  J.  Exch.  385. 
But  see  Hooper  v.  London,  etc.,  R.  Co.,5oL. 
J.       B.  103,  29  W.  R.  241. 

A  child's  spring  horse,  although  it  weighs 
less  than  the  limit  which  passengers  are  al- 
lowed to  take  with  them.  Hudston  v.  Mid- 
land R.  Co.,  L.  R4  Q.  B.  366,  17  W.  R.  705. 

Painter's  utensils  and  drawings,  and  tailor's 
utensils,  unless  accepted  by  the  carrier  as  such 
with  knowledge  of  their  character.  Mauritz 
v.  New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  765, 
21  Am.  &  Eng.  R.  Cas.  292. 

Masquerade  costumes  for  use  at  a  ball  or 
similar  public  gathering.  Michigan  South- 
ern, etc.,  R.  Co.  v.  Oehm,  56  111.  293.  See 
also  Oakes  v.  Northern  Pac.  R.  Co.,  20  Ore- 
gon 396,  23  Am.  St.  Rep.  126,  47  Am.  &  Eng. 
R.  Cas.  442  (theatrical  costumes,  etc.). 

A  watch,  handcuffs,  locks,  etc.,  carried  by  a 
passenger  in  a  stagecoach  cannot  be  regarded 
as  a  part  of  his  baggage.  Bomar  v.  Maxwell, 
9  Humph.  (Tenn.)  624,  51  Am.  Dec.  682. 

Nor  can  engravings.  Nevins  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  (N.  Y.)  225. 

Bedding  or  household  furniture  cannot  be 
classed  as  baggage,  nor  can  the  passenger  re- 
cover for  the  loss  of  such  articles  shipped  as 
baggage,  except  for  such  as  were  necessary  for 
his  personal  use  and  convenience  and  that  of 
his  family  on  the  journey.  Connolly  v.  War- 
ren, 106  Mass.  146,  8  Am.  Rep.  300;  Macrow 
v.  Great  Western  R.  Co.,  L.  R.  6  4  B.  612. 

1.  See  the  cases  cited  in  the  preceding  sub- 
divisions of  this  title. 

2.  Question  for  the  Jury. — Oakes  v.  Northern 
Pac.  R.  Co.,  20  Oregon  392,  23  Am.  St.  Rep. 
126,  47  Am.  &  Eng.  R.  Cas.  437;  Mauritz  v. 
New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  765,  21 


Am.  &  Eng.  R.  Cas.  286;  Dibble  v.  Brown, 
12  Ga.  217,  56  Am.  Dec.  460 ;  Jones  v.  Priester, 
1  Tex.  App.  Civ.  Cas.,  §  613;  Texas,  etc.,  R. 
Co.  v .  Ferguson,  1  Tex.  App.  Civ.  Cas.,  § 
1253,  9  Am.  &  Eng.  R.  Cas.  395  ;  New  York 
Cent.,  etc.,  R.  Co.  v.  Fraloff,  100  U.  S.  24,21 
Am.  Ry.  Rep.  428. 

"  The  question  what  articles  of  property,  as 
to  quantity  and  value,  contained  in  a  trunk, 
may  be  deemed  baggage  within  the  rule,  is  to 
be  determined  by  the  jury,  according  to  the 
circumstances  of  the  case,  subject  to  the  power 
of  the  court  to  correct  any  abuse."  Oakes  v. 
Northern  Pac.  R.  Co.,  20  Oregon  392,  23  Am. 
St.  Rep.  126,  47  Am.  &  Eng.  R.  Cas.  440.  See 
also  Brock  v.  Gale,  14  Fla.  523,  14  Am.  Rep.  356, 
where  the  court,  by  Randall,  C.  J.,  after  quot- 
ing from  the  case  of  McGill  v.  Rowand,  3  Pa. 
St.  451,  45  Am.  Dec.  654,  said:  "This,  after 
all,  is  the  correct  rule  for  the  determination  of 
this  case.  The  jury  must  determine,  as  a 
question  of  fact,  whether  the  articles  contained 
in  the  plaintiff's  valise  were  the  necessary  and 
convenient  articles  of  baggage  of  the  plaintiff 
as  a  traveler,  according  to  his  occupation  and 
position  in  life,  and  was  their  value  a  reason- 
able value  of  such  articles  to  be  caYried  as  bag- 
gage, for  the  loss  of  which  a  common  carrier 
should  be  held  liable  under  the  circumstances 
of  the  case."  The  court  held  also  that  it  was 
not  proper  for  the  court  to  suggest,  by  way  of 
example,  that  certain  articles,  naming  them, 
would  be  baggage,  since  such  a  course  would 
tend  to  prejudice  the  minds  of  the  jury  as  to 
particular  articles  involved  in  the  case  on  trial. 

The  question  as  to  what  is  embraced  in  the 
term  "baggage"  is  one  made  up  of  both  law  and 
fact.  Whether  certain  classes  of  articles  usu- 
ally transported  by  the  different  modes  of 
public  conveyance  should  be  included  within 
the  term  or  not,  is  a  question  of  law ;  but 
when  the  question  is  as  to  the  quantity  of  the 
articles  generally  coming  under  that  denom- 
ination, then  it  becomes  a  question  of  fact  to 
be  found  by  the  jury.  Jones  v.  Priester,  1 
Tex.  App.  Civ.  Cas.,  §  613. 

3.  Jones  v.  Priester,  1  Tex.  App.  Civ.  Cas., 
§  613. 

To  the  extent  that  articles  carried  by  a  pas- 
senger for  his  personal  use  when  traveling 
exceed  in  quantity  and  value  such  as  are  ordi- 
narily or  usually  carried  by  passengers  of  like 
station  and  pursuing  like  journeys,  they  are 
not  baggage  for  which  the  carrier,  by  com- 
mon law,  is  responsible  as  insurer.  But 
whether  a  passenger  has  carried  such  an  ex- 
cess of  baggage  is  not  a  pure  question  of  law 
for  the  sole  or  final  determination  of  the 
court,  but  a  question  of  fact  for  the  jury, 
under  proper  guidance  as  to  the  law  of  the 
case ;  and  their  determination  of  the  facts,  no 
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7.  Merchandise  as  Baggage — Liability  of  Carrier. — Articles  which  are  not  for 
the  personal  use  of  the  traveler  on  his  journey,  but  which  are  carried  for  the 
purpose  of  trade,  cannot  be  included  in  the  term  "baggage;"  the  carrier  is  not 
obliged  to  carry  them,  except  upon  the  payment  of  additional  compensation, 
and  cannot  be  held  liable  for  them  as  for  baggage.1 

Extent  of  the  Eule — True  Character  of  Articles  Not  Disclosed. — This  rule  embraces  all 
merchandise  carried  by  the  passenger  which  has  been  delivered  to  the  carrier 
as  baggage  without  its  true  character  being  disclosed.2    The  contract  of 


error  of  law  appearing,  is  not  subject  to  reex- 
amination in  this  court.  New  York  Cent., 
etc.,  R.  Co.  v.  Fraloff,  100  U.  S.  24,  21  Am. 
Ry.  Rep.  428. 

1.  Articles  Carried  for  Purposes  of  Trade — 
England. — Richards  v.  London,  etc.,  R.  Co., 
7  C.  B.  839,  62  E.  C.  L.  839;  Great  Northern 
R.  Co.  v.  Shepherd,  8  Exch.  30;  Belfast,  etc., 
R.  Co.  v.  Keys,  9  H.  L.  Cas.  556,  8  Jur.  N. 
S.  367,  9  W.  R.  793;  Cahill  v.  London,  etc., 
R.  Co.,  10  C.  B.  N.  S.  154,  100  E.  C.  L.  154, 
7  Jur.  N.  S.  1164,  affirmed  13  C.  B.  N.  S.  818, 
106  E.  C.  L.  818,  8  Jur.  N.  S.  1063. 

United  States.— The  Ionic,  5  Blatchf.  (U. 
S.)  538;  Wunsch  v.  Northern  Pac.  R.  Co.,  62 
Fed.  Rep.  878. 

Georgia. — Dibble  v.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460. 

Illinois. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  Am.  Rep.  248. 

Maine. — Blumenthal  V.  Maine  Cent.  R. 
Co.,  79  Me.  550,  34  Am.  &  Eng.  R.  Cas.  247. 

Massachusetts. — Collins  v.  Boston,  etc.,  R. 
Co.,  10  Cush.  (Mass.)  506;  Stimson  v.  Con- 
necticut River  R.  Co.,  98  Mass.  83,  93  Am. 
Dec.  140;  Ailing  v.  Boston,  etc.,  R.  Co.,  126 
Mass.  121,  30  Am.  Rep.  667. 

Minnesota. — Haines  v.  Chicago,  etc.,  R. 
Co.,  29  Minn.  160,  43  Am.  Rep.  199. 

Mississippi . — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671. 

Missouri. — Spooner  v.  Hannibal,  etc.,  R. 
Co.,  23  Mo.  App.  403. 

New  Tork—  Bell  v.  Drew,  4  E.  D.  Smith 
(N.  Y.)  59;  Hawkins  v.  Hoffman,  6  Hill  (N. 
Y.)  586.  41  Am.  Dec.  767. 

See  also  Shaw  v.  Grand  Trunk  R.  Co.,  7 
U.  C.  C.  P.  493;  Michigan  Southern,  etc.,  R. 
Co.  v.  Oehm,  56  111.  293,  4  Am.  Ry.  Rep.  451 ; 
Hamburg- American  Packet  Co.  v.  Gattman, 
127  111.  598,  affirming  27  111.  App.  182;  Doyle 
v.  Kiser,  6  Ind.  242  ;  Pardee  -».  Drew,  25  Wend. 
(N.  Y.)  459. 

Reasons  for  Rule. — "  If  articles  of  great  value, 
such  as  money  or  jewels,  are  delivered  to  a 
carrier  with  a  statement  that  they  are  or- 
dinary merchandise  only,  or  if  they  are  in  such 
a  shape  or  form  as  to  lead  him,  in  the  exercise 
of  proper  care  and  prudence,  to  believe  that 
they  are  articles  of  a  wholly  different  kind  and 
of  a  greatly  less  value  than  they  actually  are, 
he  is  misled  and  deceived  in  a  matter  which  is 
essential  to  the  contract  into  which  he  is  in- 
duced to  enter.  He  is  thereby  misled,  both  as 
to  the  amount  of  compensation  which  he  ought 
to  receive  and  as  to  the  nature  and  degree  of 
care  which  he  ought  to  use  in  transporting  the 
property.  Nor  can  it  make  any  difference 
whether  this  result  is  brought  about  by  an 
actual  misstatement  in  reply  to  questions  put 


by  the  carrier,  or  by  a  resort  to  such  artifices 
as  lull  suspicion  and  prevent  inquiry  on  his 
part.  In  either  case  the  result  is,  the  same, 
and  the  fraud  as  effectually  accomplished  by 
false  tokens  and  disguises  as  by  oral  misrep- 
resentations and  falsehoods."  Bigelow,  C.  J., 
in  Dunlap  v.  International  Steamboat  Co.,  98 
Mass.  377.  See  also  Cincinnati,  etc.,  R.  Co. 
v.  Marcus,  38  111.  219;  Pardee  v.  Drew,  25 
Wend.  (N.  Y.)  461;  Gibbon  v.  Paynton,  4 
Burr.  2298. 

2.  True  Character  of  Articles  Not  Disclosed. — 

Blumantle  v.  Fitchburg  R.  Co.,  127  Mass.  322, 
34  Am.  Rep.  376;  Spooner  v.  Hannibal,  etc., 
R.  Co.,  23  Mo.  App.  403;  Bowler,  etc.,  Co. 
v.  Toledo,  etc.,  R.  Co  ,  3  Ohio  Dec.  41  ;  Green- 
wich Ins.  Co.  v.  Memphis,  etc.,  Packet  Co.,  1 
Ohio  N.  P.  126. 

In  Lee  v.  Grand  Trunk  R.  Co.,  36  U. 
C.  B.  350,  the  plaintiff,  an  emigrant  for 
Toronto,  brought  with  him  from  England  a 
box  as  personal  luggage,  which  contained  only 
rare  plants  and  roses  intended  for  sale.  He 
delivered  it  to  the  defendant's  baggage  master 
at  Quebec,  saying  that  he  would  pay  for  it, 
but  not  stating  its  contents,  on  which  the  lat- 
ter asked  for  his  ticket,  and,  seeing  that  it 
was  a  third-class  government  emigrant  ticket, 
he  said  there  was  nothing  to  pay,  and  that  it 
might  go  with  the  plaintiff  in  the  train.  The 
plaintiff  said  the  box  was  marked  somewhere 
"Plants,  perishable,"  but  he  could  not  say 
that  the  defendant's  officer  saw  it;  and  it  was 
sworn  that  if  the  defendant  had  been  notified 
that  it  was  freight  or  merchandise  it  would 
not  have  been  taken.  It  was  held  that  the  de- 
fendant was  not  liable  for  its  loss. 

In  an  action  for  the  loss  of  a  passenger's 
baggage,  a  plea  that  it  contained  merchandise, 
which  was  not  paid  for  as  such,  states  a  com- 
plete defense.  Belfast,  etc.,  R.  Co.  v.  Keys,  9 
H.  L.  Cas.  556,  S  Jur.  N.  S.  367,  9  W.  R.  793. 

See  Michigan  Cent.  R.  Co.  v.  Carrow,  73 
111.  348,  24  Am.  Rep.  248,  where  a  trunk  con- 
taining thirty  thousand  dollars'  worth  of 
jewelry  was  checked  as  ordinary  bnggage,  but 
the  carrier  was  held  not  liable  for  it  as  an 
insurer. 

In  Haines  v.  Chicago,  etc.,  R.  Co.,  29 
Minn.  160,  43  Am.  Rep.  199,  the  court,  in 
holding  that  the  passenger  could  not  recover 
for  the  loss  of  a  valise  containing  "goods, 
wares,  and  merchandise  commonly  called 
notions,"  where  the  carrier  checked  it  with- 
out knowledge  of  the  nature  of  its  contents, 
said,  by  Mitchell,  J.  :  'A  carrier  of  passen- 
gers for  hire  is  only  bound  to  carry  their  per- 
sonal baggage,  and  if  a  passenger  delivers  to 
a  carrier  as  baggage  a  trunk  or  valise  contain- 
ing property,  not  his  personal  baggage,  and 
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carriage  implies  that  the  carrier  shall  be  bound  to  transport,  and  shall  be  liable 
for,  only  ordinary  baggage,  and  an  unusual  duty  or  liability  cannot  be  thrust 
upon  it  by  offering  ordinary  merchandise  as  baggage.1 

Acceptance  by  Carrier  with  Knowledge  of  Character  of  Articles. — When,  however,  the 
carrier,  with  full  knowledge  of  the  character  of  the  articles  offered,  accepts 
them  as  b.i  ,  and  undertakes  to  carry  them,  it  becomes  liable  without 

regard  to  whether  they  are  property  within  the  term  "  baggage  "  or  not  ;2  its 
acceptance  of  the  articles  under  such  circumstances  is  a  waiver  of  all  right  to 
object  that  they  were  not  properly  baggage.3 


the  carrier  has  no  notice  of  the  fact,  he  is  not 
responsible  as  carrier  or  insurer  for  its  loss. 
The  reason  is  that  as  to  such  property  the 
carrier  has  made  no  contract." 

Where  a  valise  is  accepted  by  a  carrier  as 
baggage,  without  notice  that  it  contains  in 
addition  to  baggage  proper  a  large  amount  of 
gold,  the  carrier  is  not  liable  for  the  loss  of 
the  gold,  though  stolen  by  one  of  its  agents. 
Doyle  v.  Kiser,  6  Ind.  242.  See  also  Cincin- 
nati, etc.,  R.  Co.  v.  Marcus,  38  111.  219. 

Where  a  carrier  has  fixed  charges  for  the 
carriage  of  gold,  if  a  passenger  surreptitiously 
introduces  gold  as  a  part  of  his  baggage  into 
the  carrier's  vehicle,  for  the  purpose  of  avoid- 
ing the  payment  of  the  regular  charges,  he  is 
guilty  of  a  fraud,  and  cannot  recover  for  its 
loss.  Hellman  v.  Holladay,  1  Woolw.  (U. 
S.)  365. 

1.  3  Wood  on  Railroads  (Minor's  ed.),  §  408  ; 
Smith  v.  Boston,  etc.,  R.  Co.,  44  N.  H.  325; 
Cincinnati,  etc.,  R.  Co.  v.  Marcus,  38  111.  219. 

"The  rule  is  that  when  a  traveler  presents 
to  a  carrier  of  passengers,  as  his  baggage,  a 
trunk  or  carpetbag,  without  describing  its 
contents,  he  impliedly  represents  that  it  only 
contains  such  articles  as  are  usually  carried 
as  baggage,  or  such  as  are  necessary  for  his 
convenience  and  comfort  upon  his  journey. 
The  carrier  is  not  bound  to  inquire  for  arti- 
cles of  extraordinary  value  which  it  may  con- 
tain; but  if  there  are  such,  the  passenger 
should  disclose  the  fact,  that  the  carrier  may 
exercise  the  increased  vigilance  which  such 
extraordinary  value  demands."  3  Wood  on 
Railroads  (Minor's  ed.),  p.  1801. 

2.  Acceptance  with  Notice  of  Character  of 
Articles — Waiver — England. — Great  Northern 
R.  Co.  v.  Shepherd,  8  Exch.  30,  21  L.  J. 
Exch.  286,  7  Railw.  Cas.  310. 

United  States.— Central  Trust  Co.  v.  Wa- 
bash, etc.,  R.  Co.,  39  Fed.  Rep.  417,  40  Am.  & 
Eng.  R.  Cas.  636;  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262;  Hellman  v.  Hol- 
laday, i  Woolw.  (U.  S.)  365. 

Dakota. — Waldron  v.  Chicago,  etc.,  R.  Co., 
1  Dakota  341. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Conklin, 
32  Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116. 

Massachusetts.  —  Blumantle  v.  Fitchburg 
R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376. 

Missouri. — Ross  v.  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  583. 

New  York. — Stoneman  v.  Erie  R.  Co.,  52 
N.  Y.  429,  affirming  1  Sheld.  (N.  Y.)  286; 
Perley  v.  New  York  Cent.,  etc.,  R.  Co.,  65 
N.  Y.  375. 

Ohio. — Toledo,  etc.,  R.  Co.  v.  Ambach,  10 
Ohio  Cir.  Ct.  Rep.  490;  Bowler  and  Benedict 


Co.  v.  Toledo,  etc.,  R.  Co.,  10  Ohio  Cir.  Ct. 
Rep.  272. 

Oregon. — Oakes  v.  Northern  Pac.  R.  Co., 
20  Oregon  393,  23  Am.  St.  Rep.  126,  47  Am.  & 
Eng.  R.  Cas.  442. 

Texas. — Ft.  Worth,  etc.,  R.  Co.  v.  I.  B. 
Rosenthal  Millinery  Co.  (Tex.  Civ.  App.  1895), 
29  S.  W.  Rep.  196. 

See  also  St.  Louis  Southwestern  R.  Co. 
v.  Berry,  60  Ark.  433,  where  the  company  was 
held  liable  for  a  large  amount  of  money  ac- 
cepted with  full  knowledge. 

Illustrations. — In  Oakes  v.  Northern  Pac.  R. 
Co.,  20  Oregon  393,  23  Am.  St.  Rep.  126,  47 
Am.  &  Eng.  R.  Cas.  443,  the  plaintiff,  who, 
with  his  wife  and  several  others  constituted  a 
comedy  company,  bought  five  tickets  of  the 
defendant  railroad  company,  and  delivered  to 
the  defendant  the  trunks  of  the  party  to  be 
carried  to  their  destination.  There  was  evi- 
dence tending  to  show  that  the  defendant's 
baggage  agent  was  fully  informed  of  the  na- 
ture and  character  of  the  contents  of  the 
trunks  and  boxes,  which  contained^  the  wear- 
ing apparel  of  the  travelers  and  also  stage 
properties,  etc. ;  and  the  jury  having  found  a 
general  verdict  for  the  plaintiff  for  the  value 
of  all  the  property,  the  appellate  court  refused 
to  set  it  aside.  Lord,  J.,  said  :  "  While  the 
obligation  of  a  carrier  of  passengers  is  limited 
to  ordinary  baggage,  yet  if  it  knowingly  per- 
mits a  passenger,  either  on  payment  or  with- 
out payment  of  an  extra  charge,  to  take 
articles  as  personal  baggage  which  are  not 
properly  such,  it  will  be  liable  for  their  loss  or 
destruction,  though  without  fault." 

In  Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  Wis. 
100,  21  Am.  &  Eng.  R.  Cas.  308,  53  Am.  Rep. 
271,  a  traveling  agent  applied  to  a  railroad 
company  to  transport  his  sample  trunks  as 
baggage,  and  the  company,  knowing  their 
contents,  received  and  checked  them  as  bag- 
gage, and  carried  them  as  such  on  the  passen- 
ger train  on  which  he  rode.  The  court  held 
that  both  parties  were  estopped  to  claim  that 
such  trunks  were  not  baggage,  and  to  be 
treated  as  such,  and  not  as  ordinary  freight. 
See  also  Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex. 
App.  Civ.  Cas.,  §  33,  16  Am.  &  Eng.  R.  Cas. 
118. 

3.  Waiver  by  Carrier. — Great  Northern  R. 
Co.  ->.  Shepherd,  S  Exch.  30,  7  Railw.  Cas. 
310;  Butler  -'.  Hudson  River  R.  Co.,  3  E.  D. 
Smith  (N.Y.)  571;  Strouss  v.  Wabash,  etc., 
R.  Co.,  17  Fed.  Rep.  209.  See  Millard  v. 
Missouri,  etc.,  R.  Co.,  86  N.  Y.  441,  20  Hun 
(N.  Y.)  191,  6  Am.  &  Eng.  R.  Cas.  311. 

See  also,  in  this  connection,  Weber  Co.  v, 
Chicago,  etc.,  R.  Co.  (Iowa  1894),  60  N.  W. 
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Proof  of  Actual  Knowledge. — But  in  order  to  charge  a  carrier  with  liability  for 
merchandise  carried  as  baggage,  the  general  rule  is  that  there  must  be  proof 
of  actual  knowledge,  on  the  part  of  the  carrier  or  its  agents,  of  the  true 
character  of  the  goods  offered  as  baggage.1  It  has  been  held,  however,  that 
the  carrier  is  liable  where  the  outward  appearance  of  the  box  or  trunk  was 
such  as  to  create  a  suspicion  as  to  the  character  of  its  contents.* 

Necessity  of  Inquiry  by  Carrier. — The  carrier  is  not  bound  to  inquire  as  to  the 
nature  of  the  property,  but  is  entitled  to  assume  that  it  consists  of  only  such 
things  as  are  properly  baggage.3 


Rep.  637,  in  regard  to  a  requirement  that  a 
passenger  desiring  to  carry  jewelry  samples 
with  his  baggage  shall  execute  a  bond  to  in- 
demnify it. 

1.  Carrier  must  Have  Actual  Knowledge  of  Char- 
acter of  Alleged  Baggage. — Haines  v.  Chicago, 
etc.,  R.  Co.,  29  Minn.  160,  43  Am.  Rep.  199; 
Cahill  v.  London,  etc.,  R.  Co.,  10  C.  B.  N.  S. 
154,  100  E.  C.  L.  154,  affirmed  13  C.  B.  N.  S. 
818,  106  E.  C.  L.  818,  31  L.  J.  C.  P.  271; 
Humphreys  v.  Perry,  148  U.  S.  627,  54  Am. 
&  Eng.  R.  Cas.  29,  reversing  39  Fed.  Rep. 
417,  40  Am.  &  Eng.  R.  Cas.  636;  Belfast,  etc., 
R.  Co.  v.  Keys,  9  H.  L.  Cas.  ^56,  8  Jur.  N. 

s.  367- 

A  carrier  of  passengers  is  not  bound  to  in- 
quire as  to  the  contents  of  a  trunk  delivered 
to  it  as  ordinary  baggage  such  as  travelers 
usually  carry,  even  if  the  same  is  of  considera- 
ble weight,  but  may  rely  upon  the  represen- 
tation, arising  by  implication,  that  it  contains 
nothing  more  than  baggage.  Michigan  Cent. 
R.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Rep.  248. 

In  an  earlier  case,  an  emigrant  shipped  as 
baggage  a  quantity  of  gold  coin  packed  in  the 
centre  of  a  box  of  clothing  and  household 
goods.  In  an  action  by  him  to  recover  for  the 
loss  of  the  coin,  it  was  held  that  the  carriers 
were  not  liable  for  a  loss  if  there  were  no  cir- 
cumstances to  lead  them  to  infer  that  the  box 
contained  coin;  but  if  the  carriers  knew  that 
emigrants  were  in  the  habit  of  transporting 
gold  put  up  in  a  similar  way,  and  might  rea- 
sonably have  inferred  that  plaintiff's  box  con- 
tained money,  then  it  was  their  duty  to 
inquire  as  to  its  contents,  and,  failing  to  do  so, 
they  would  be  liable  as  carriers.  Kuter  v. 
Michigan  Cent.  R.  Co.,  1  Biss.  (U.  S.)  35. 
But  this  case  does  not  state  the  true  doctrine, 
and  has  been  expressly  disapproved  by  the 
Supreme  Court  of  the  United  States  in  Hum- 
phreys v.  Perry,  148  U.  S.  627,  54  Am.  &  Eng. 
R.  Cas.  29. 

Testimony  that  a  trunk  was  of  the  size  and 
shape  recognized  by  railroad  men  as  a  sample 
trunk  is  not  conclusive  of  the  company's  knowj- 
edge  that  it  was  not  a  baggage  trunk.  Rider 
v.  Wabash,  etc.,  R.  Co.,  14  Mo.  App.  529. 

2.  Notice  from  Outward  Appearance  of  Package. 
— See  Ross  v.  Missouri,  etc.,  R.  Co.,  4  Mo.  App. 
583  ;  Dunlap  v.  International  Steamboat  Co.,  98 
Mass.  371. 

In  Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall. 
(U.  S.)  262,  the  court  observed:  "Where  a 
railroad  company  receives  for  transportation, 
in  cars  which  accompany  its  passenger  trains, 
property  of  this  character,  in  relation  to  which 
no  fraud  or  concealment  is  practiced  or  at- 
tempted upon  its  employees,  it  must  be  con- 


sidered to  assume,  with  reference  to  it,  the 
liability  of  common  carriers  of  merchandise. 
*  *  *  If  property  offered  with  the  passenger  is 
not  represented  to  be  baggage,  and  it  is  not  so 
packed  as  to  assume  that  appearance,  and  it  is 
received  for  transportation  on  the  passenger 
train,  there  is  no  reason  why  the  carrier  shall 
not  be  held  equally  responsible  for  its  safe  con- 
veyance as  if  it  were  placed  on  the  freight  train, 
as  undoubtedly  he  can  make  the  same  charge 
for  its  carriage. "  But  see  Blumantle  v.  Fitch- 
burg  R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376. 

If  a  passenger  openly  offers  merchandise  as 
personal  luggage,  or  if  the  merchandise  is  so 
packed  that  its  nature  is  obvious,  and  the  com- 
pany does  not  object  to  it,  the  company  will 
be  liable.  Great  Northern  R.  Co.  v.  Shep- 
herd, 8  Exch.  30,  7  Railw.  Cas.  310,  21  L.  ]. 
Exch.  2S6. 

The  case  of  New  York  Cent.,  etc.,  R.  Co. 
v.  Fraloff,  100  U.  S.  24,  21  Am.  Ry.  Rep. 
428,  is  often  cited  as  holding  that  a  carrier 
must  take  notice,  at  his  peril,  of  the  contents 
of  a  passenger's  trunk.  The  case  merely 
holds  that,  in  the  absence  of  legislation,  or  of 
special  regulations  by  the  carrier,  or  of  con- 
duct by  the  passenger  misleading  the  carrier 
as  to  the  value  of  baggage,  the  failure  of  the 
passenger  unasked  to  disclose  the  value  of  his 
baggage  is  not  in  itself  a  fraud  upon  the 
carrier.  It  does  not  decide  or  intimate  that 
the  carrier  is  liable  for  articles  not  actually 
baggage,  accepted  by  it  in  ignorance  of  their 
character.  The  decision  in  the  case  was  that 
the  articles  sued  for  were,  the  standing  and 
character  of  the  passenger  considered,  prop- 
erly baggage. 

3.  Carrier  need  Not  Make  Inquiry  as  to 
Nature  of  Property. — Haines  v.  Chicago,  etc., 
R.  Co.,  29  Minn.  160,  43  Am.  Rep.  199.  In 
this  case  the  action  was  for  the  loss  of  a 
valise  containing  "  goods,  wares,  and  mer- 
chandise, commonly  called  notions.''  The 
court,  in  holding  that  the  defendant  company 
was  not  liable,  said  :  "  Doubtless,  if  the  car- 
rier had  actual  notice  of  the  nature  of  the 
property,  and  still  received  it  as  baggage,  he 
would  be  liable.  But  he  is  not  bound  to  in- 
quire as  to  the  contents  of  the  trunk  or  valise 
delivered  as  baggage  by  a  passenger.  He 
has  a  right  to  assume  that  it  contains  nothing 
but  his  personal  baggage.  Therefore,  at 
least  in  the  absence  of  negligence,  a  passen- 
ger, in  order  to  recover  from  a  carrier  for 
property,  not  his  personal  baggage,  which  he 
has  delivered  to  the  carrier  as  baggage  with- 
out payment  of  other  consideration  than  the 
price  paid  for  his  passage  ticket,  must  prove 
that  the  carrier  had  notice  of  the  nature  of 
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Notice  -Question  of  Fact. — The  question  as  to  whether  the  carrier  had  notice 
as  to  the  contents  of  a  trunk  or  box,  so  as  to  become  liable  for  its  loss  after 
its  acceptance  for  transportation,  although  it  may  contain  merchandise,  may 
be  a  question  of  fact,  and  in  such  cases  is  to  be  submitted  to  the  jury  where 
the  facts  of  the  case  are  disputed  or  differences  of  opinion  may  fairly  exist  as 
to  the  inference  to  be  drawn  from  them.1 

Authority  of  Agents. — The  general  rule  is,  where  there  is  any  question  as  to 
the  real  character  of  the  property  offered  as  baggage,  that  the  regular  agent 
of  the  carrier,  the  baggage  master,  has  an  implied  authority  to  accept  or  reject 
such  property  as  baggage,  and  his  determination  is  binding  on  the  carrier.2 

Gratuitous  Bailment. — The  liability  of  a  carrier,  for  merchandise  which  it  has 
been  induced  to  carry  as  baggage  without  knowledge  of  its  character,  is  that 
of  a  gratuitous  bailee;  negligence  on  its  part  causing  the  loss  of  or  injury  to 
the  property  carried  must  be  clearly  shown,  and  cannot  be  presumed  from 
the  mere  fact  of  the  loss  or  injury.3 

Warehouseman. — While  a  carrier  is  not  liable  as  an  insurer  for  the  loss  of 
merchandise  which  is  represented  to  be  baggage,  yet  where  he  takes  such 


the  property,  and  the  burden  of  proving  this 
notice  rests  upon  the  passenger.  Therefore, 
it  not  appearing  from  the  pleadings  that  this 
property  was  the  personal  baggage  of  the 
plaintiff,  or  that  the  defendant  had  notice  that 
it  was  not,  plaintiff  was  not  entitled  to  judg- 
ment on  the  pleadings." 

Custom  of  Agents  at  Other  Points  on  the  Road. 
— The  fact  that  other  agents  of  the  defendant 
company,  at  other  times  and  places,  had  re- 
ceived and  checked  the  merchandise  as  bag- 
gage, with  knowledge  of  its  true  character, 
will  not  operate  as  notice  to  the  company  of 
its  character  with  respect  to  the  trip  on 
which  it  was  lost.  Blumenthal  v.  Maine 
Cent.  R.  Co.,  79  Me.  550,  34  Am.  &  Eng.  R. 
Cas.  247;  Smith  v.  Boston,  etc.,  R.  Co.,  44  N. 
H.  325.  See  also  Blumantle  v.  Fitchburg  R. 
Co.,  127  Mass.  322,  34  Am.  Rep.  376. 

1.  Question  for  the  Jury. — See  the  title  Ques- 
tions of  Law  and  Fact. 

The  plaintiff's  son,  a  boy  of  eighteen  years, 
was  employed  by  him  as  a  traveling  agent  to 
sell  goods  by  sample.  He  had  two  large 
trunks  containing  the  samples,  different  in 
appearance  from  ordinary  traveling  trunks, 
and  carried  a  valise  for  his  personal  baggage. 
He  delivered  the  trunks  to  a  baggage  master 
at  a  railroad  depot,  and,  when  asked  where  he 
wanted  them  checked  to,  replied  that  he  did 
not  then  know,  as  he  had  sent  a  dispatch  to  a 
customer  at  F.  to  know  if  he  wanted  any 
goods;  if  not,  he  wanted  them  to  go  to  R., 
where  he  expected  to  meet  some  customers ; 
soon  afterwards  he  had  them  checked  to 
R.,  paying  two  dollars,  and  receiving  a  re- 
ceipt ticket  for  them,  headed  "receipt  ticket 
for  extra  baggage,"  etc.  They  were  not 
weighed,  and  no  evidence  was  given  as  to  any 
regulation  of  the  company  in  reference  to 
charging  extra  compensation  for  passengers' 
baggage.  It  was  held  that  the  evidence  jus- 
tified the  submission  to  the  jury  of  the  ques- 
tion of  notice  as  to  the  contents  of  the  trunks. 
Sloman  v.  Great  Western  R.  Co.,  67  N.  Y. 
208,  15  Am.  Ry.  Rep.  113,  reversing  6  Hun 
(N.  Y.)  546,  explained  in  Blumantle  v.  Fitch- 
burg R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376. 


2.  Acts  of   Agents  —  Proof  of   Authority. — 

Chicago,  etc.,  R.  Co.  v.  Conklin,  32  Kan. 
55,  16  Am.  &  Eng.  R.  Cas.  116;  St.  Louis 
Southwestern  R.  Co.  v.  Berry,  60  Ark.  433; 
Minter  v.  Pacific  R.  Co.,  41  Mo.  503,  97  Am. 
Dec.  288;  Whitmore  v.  The  Steamboat  Caro- 
line, 20  Mo.  513.  Compare  Blumantle  -'.  Fitch- 
burg R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376; 
Mulligan  v.  Northern  Pac.  R.  Co.,  4  Dakota 
315,  27  Am.  &  Eng.  R.  Cas.  33. 

Where  the  duly-authorized  agent  of  a  rail- 
road company  receives  personal  property  to  be 
transported  as  baggage,  the  railroad  company 
must  account  for  such  property  as  baggage 
although  in  strict  language  it  may  not  be 
baggage.  Chicago,  etc.,  R.  Co.  v.  Conklin, 
32  Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116. 

Where  property  is  offered  by  a  passenger, 
but  not  so  packed  as  to  assume  the  outward 
appearance  of  ordinary  baggage,  or  as  to  de- 
ceive or  to  conceal  its  true  character,  it  is 
within  the  scope  of  the  agent's  business  and 
duty  to  decide  whether  the  company  will  re- 
ceive and  carry  it  as  baggage,  and,  if  so 
received  to  be  forwarded,  the  company  is 
liable.  Waldron  v.  Chicago,  etc.,  R.  Co.,  1 
Dakota  341. 

3.  Liable  as  Gratuitous  Bailee  for  Merchandise 
Fraudulently  Imposed  on  It. — Smith  v.  Boston, 
etc.,  R.  Co.,  44  N.  H.  325;  Missouri  Pac.  R. 
Co.  v.  York,  2  Tex.  App.  Civ.  Cas.,  §  638,  18 
Am.  &  Eng.  R.  Cas.  623;  Ailing  v.  Boston, 
etc.,  R.  Co.,  126  Mass.  121,  30  Am.  Rep.  667; 
Stimson  v.  Connecticut  River  R.  Co.,  98  Mass. 
83,  93  Am.  Dec.  140. 

Where  a  railway  company  has  received  and 
has  been  induced  to  carry  a  stock  of  jewelry 
as  baggage,  under  the  impression  that  it  was 
actual  baggage,  its  liability  for  a  loss  caused 
by  the  wrecking  of  a  train  is  merely  for  the  safe- 
keeping and  delivery  to  the  owner,  on  identifi- 
cation, of  so  much  of  it  as  was  saved.  Wunsch 
v.  Northern  Pac.  R.  Co.,  62  Fed.  Rep.  87S. 
Under  such  circumstances,  the  passenger  is 
guilty  of  a  fraud,  and  can  hold  the  company 
to  no  stricter  liability  than  that  of  gratuitous 
bailee.  Cincinnati,  etc.  R.  Co.  v.  Marcus,  38 
111.  219. 
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property  in  charge  at  a  depot  and  places  it  in  his  warehouse  or  baggage  room, 
thus  assuming  the  relation  to  it  of  an  ordinary  bailee,  he  is  bound  to  take 
such  care  of  the  property  as  a  man  of  ordinary  prudence  would  of  his  own 
under  like  circumstances,  and,  failing  in  this,  he  will  be  liable  for  any  loss 
caused  by  such  failure.1 

Declaration  by  Passenger  of  Value  and  Nature  of  Property. — In  the  absence  of  any 
specific  regulation  of  the  carrier,  that  a  passenger  shall  declare  the  value  and 
character  of  the  property  offered  by  him  as  baggage,  the  passenger  is  not 
bound  to  make  such  a  declaration,  and,  if  the  carrier  accepts  the  property 
without  inquiry  as  to  its  character  or  value,  he  becomes  liable  for  the  loss 
of  so  much  of  it  as  properly  constitutes  baggage,  although  he  might  have 
properly  refused  to  carry  all  of  it.2 

Regulation  that  Passenger  shall  Certify  as  to  Value  and  Nature  of  Property. — But  the  carrier 
may  make  and  enforce  a  regulation  requiring  passengers  to  certify  to  the 
baggage  master,  or  other  agent,  the  value  and  character  of  the  contents  of  their 
trunks,  and  may  refuse  to  carry  such  property  unless  the  certificate  is  made.3 

Deception  by  Passenger. — And  if  the  passenger  uses  any  means  to  deceive  the 
carrier  as  to  the  character  of  his  property  offered  as  baggage,  or  to  conceal  its 
value,  he  cannot  recover  in  case  of  a  loss  for  more  than  the  carrier  was  bound 
to  carry  as  actual  baggage.4 

The  Mere  Payment  of  Extra  Charges,  on  account  of  the  overweight  of  alleged 
baggage,  does  not  convert  it  into  freight  and  render  the  carrier  liable  for  it  as 
such  ;  and  where  merchandise  to  be  used  in  trade  is  packed  in  a  trunk,  and 
shipped  as  personal  baggage,  the  carrier  having  no  notice  or  knowledge  of  its 
character,  no  liability  as  a  common  carrier  attaches.5 

III.  Duty  to  Carry — Compensation — 1.  In  General. — It  is  always  impliedly  a 
part  of  the  contract  between  the  carrier  and  the  passenger,  that  the  former 
shall  carry  for  the  latter  his  personal  baggage;  the  price  paid  for  the  ticket  or 
for  transportation  embraces  compensation  for  the  carriage  of  the  baggage,  and 
no  special  consideration  can  be  demanded  by  the  carrier  or  need  be  paid.6 

1.  For  Merchandise  Stored. —  Pennsylvania  Articles. — New  York  Cent.,  etc.,  R.  Co.  v. 
Co.  v.  Miller,  35  Ohio  St.  541,  35  Am.  Rep.  Fraloff,  100  U.  S.  24,  21  Am.  Ry.  Rep.  428; 
620.  See  infra,  this  title,  Beginning-  and  Michigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348, 
Termination  of Liability — Liability  as  Ware-  24  Am.  Rep.  248;  Missouri  Pac.  R.  Co.  v. 
houseman.  York,  2  Tex.  App.  Civ.  Cas.,  §  638,  18  Am.  & 

2.  Passenger  Not  Bound  to  Declare  Value  of  Eng.  R.  Cas.  623 ;  Doyle  v.  Kiser,  6  Ind.  242. 
Baggage. — Brown  v. Camden,  etc.,  R. Co.,  83Pa.  See  also  Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex. 
St.  316,  15  Am.  Ry.  Rep.  421.    See  also  Bald-  App.  Civ.  Cas.,  §  33. 

raff  v.  Camden,  etc.,  R.  Co.,  2  Fed.  Cas.  507.  5.  Payment  of  Overweight  in  Merchandise. — 

3.  Rule  of  Carrier  Requiring  Passenger  to  De-  Hamburg-American  Packet  Co.  -•.  Gattman, 
Clare  Value  and  Character  of  Articles. — Nor-  127  111.  598  ;  Talcott  r.  Wabash  R.  Co.,  66  Hun 
folk,  etc.,  R.  Co.  v.  Irvine,  84  Va.  553;  Nor-  (N.  Y.)  456;  Humphreys  v.  Perry,  148  U.  S. 
folk,  etc.,  R.  Co.  v.  Irvine,  85  Va.  217,  37  Am.  627,  54  Am.  &  Eng.  R.  Cas.  29.  Compare 
&  Eng.  R.  Cas.  227.  In  the  latter  of  these  Stoneman  v.  Erie  R.  Co.,  52  N.  Y.  429,  1 
cases  it  was  held  that  the  court  properly  in-  Sheld.  (N.Y. )  286 ;  Perley  v.  New  York  Cent., 
structed  the  jury  '' that  the  defendant  company  etc.,  R.  Co.,  65  N.  Y.  374. 

has  a  right  to  inquire  of  any  passenger  who  But  the  court  went  on  to  hold,  in  the  case 

offers  a  trunk  to  be  transported  over  its  road  first  cited  above,  that  in  the  case  of  an  immi- 

whether  such  trunk  contains  his  personal  bag-  grant  who  carries  with  her  trunks  and  other 

gage;  and  where  such  a  passenger  has  been  in  ordinary  baggage,  and  also  turns  over  to  the 

the  habit  of  taking  with  him,  in  his  trunk,  carrier  a  number  of  boxes  of  goods  for  trans- 

and  having  carried  in  this  way,  articles  of  portation  and  pays  freight  for  their  weight  in 

merchandise,  contrary  to  the  uses  and  regula-  excess  of  her  baggage  allowance,  and  the  gen- 

tions  of  the  defendant  company,  the  carrier  has  eral  character  of  such  shipment  is  known  to 

a  right  to  require  him  to  furnish  satisfactory  the  carrier,  it  cannot  be  conclusively  pre- 

proof  of  what  his  trunks  contain,  and,  upon  his  sumed  that  she  intended  the  entire  shipment 

refusing  or  declining  to  furnish  such  proof,  as  baggage  so  as  to  preclude  her  from  rccover- 

the  carrier  *  *  *  is  warranted  in  refusing  to  ing,  in  case  of  a  loss,  except  for  such  articles 

receive  and  check  such  trunks  as  baggage,  contained  in  the  boxes  as  could  be  termed 

and  will  not  be  liable  in  damages  to  such  "  necessary  baggage." 

passenger  *  *  *  for  such  refusal."  6.  Carriage  of  Baggage  Incident  to  Carriage  of 

4.  Concealment  by  Passenger  of  Full  Value  of  Passenger. — Isaacson  v.  New  York  Cent.,  etc., 
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In  General. 


May  Limit  Amount  of  Baggage. — But  the  carrier  has  the  right  to  limit,  to  a 

reasonable  extent,  the  amount  of  baggage  it  will  carry  for  a  passenger,1  and 
is  entitled  to  demand  extra  compensation  for  carrying  more  than  the  limited 
amount.2 

Duty  of  Passenger  Sending  Baggage  on  Another  Train. — The  general  rule  as  to  the 

carrier's  duty  to  carry  baggage  free  of  charge  applies  only  where  the  baggage 
is  tendered  and  ready  to  be  carried  on  the  same  train  with  the  passenger; 
if  offered  later,  and  carried  on  another  train,  it  goes  as  freight,  and  must  be 
paid  for  at  regular  freight  rates,  unless  the  carrier  specifically  assents  to  the 
arrangement.3 

When  Carrier  in  Fault. — The  liability  of  the  carrier,  however,  remains  the  same, 
whether  the  baggage  goes  on  the  same  train  with  him  or  on  a  separate  one, 
where  the  separation  is  due  to  its  own  fault.4 

Limitation  as  to  Trains. — The  general  duty  of  a  carrier  to  carry  the  baggage  of 
its  passengers  free  of  charge  does  not  preclude  a  railroad  company  from  pro- 
viding that  no  baggage  shall  be  carried  on  a  special  excursion  train  limited  to 
a  particular  occasion,  and  on  which  unusually  small  charges  are  made  for  fare.5 

When  Carrier  should  Object  to  Receiving  Baggage.— If  a  carrier  has  any  reasonable 
grounds  for  refusing  to  carry  particular  property  of  a  passenger  tendered  as 
baggage,  it  must  insist  upon  them  at  the  time  such  property  is  offered  if  it 
desires  to  avoid  liability  therefor;  it  cannot,  after  it  has  accepted  the  property 
and  undertaken  to  carry  it,  insist  that  it  might  have  refused  to  carry  it,  and  is 
therefore  not  liable.6 


R.  Co.,  94  N.  Y.  278,  46  Am.  Rep.  142,  16 
Am.  &  Eng.  R.  Cas.  188,  reversing  25  Hun 
(N.  Y.)  350;  Mississippi  Cent.  R.  Co.  v.  Ken- 
nedy, 41  Miss.  671 ;  Smith  Boston,  etc.,  R. 
Co.,  44  N.  H.  330;  Peixotti  v.  M'Laughlin,  1 
Strobh.  (S.  Car.)  468,  47  Am.  Dec.  563;  An- 
gell  on  Carriers,  107,  116.  See  also  Chi- 
cago, etc.,  R.  Co.  v.  Fahey,  52  111.  81,  4  Am. 
Rep.  587 ;  Atchison,  etc.,  R.  Co.  v.  Brewer,  20 
Kan.  669;  Glasco  v.  New  York  Cent.  R.  Co., 
36  Barb.  (N.  Y.)  557  ;  Orange  County  Bank  v. 
Brown,  9  Wend.  (N.  Y.)  85,24  Am.  Dec.  129; 
Norfolk,  etc.,  R.  Co.  v.  Irvine,  84  Va.  553. 
See  Beers  v.  Boston,  etc.,  R.  Co.  (Conn.  1896), 
34  Atl.  Rep.  541. 

A  carrier  which  receives  the  baggage  of  a 
passenger  to  be  transported  over  its  road,  over 
which  the  passenger  has  purchased  a  ticket, 
on  a  train  on  which  it  is  not  bound  to  trans- 
port it,  is  liable  for  the  penalty  for  refusing 
to  carry  it;  the  objection  should  have  been 
raised  by  the  carrier  before  receiving  the 
baggage  for  transportation.  Com.  v.  Con- 
necticut River  R.  Co.,  15  Gray  (Mass.)  447. 

"The  carriage  of  the  baggage  of  the  pas- 
senger, under  reasonable  limitations  as  to 
amount,  is  the  ordinary  incident  to  the  car- 
riage of  the  passenger,  and  the  duty  arises  on 
the  part  of  the  company  to  carry  the  baggage 
of  the  passenger  as  incident  to  the  principal 
contract  without  any  specific  agreement  or 
separate  compensation.  The  obligation  more- 
over includes,  as  in  the  case  of  merchandise, 
an  obligation  to  deliver  the  baggage  carried. 
Cole  v.  Goodwin,  19  Wend.  (N.  Y.)  251,  32 
Am.  Dec.  470;  Powell  v.  Myers,  26  Wend. 
(N.  Y.)  591."  Andrews,  J.,  in  Isaacson  v.  New 
York  Cent.,  etc.,  R.  Co.,  94  N.  Y.  278,  46 
Am.  Rep.  142,  16  Am.  &  Eng.  R.  Cas.  188. 

Under  7  and  8  Vict.,  c.  85,  §  6,  allowing  each 
passenger  to  carry  one-half  a  hundred  weight 


of  baggage,  a  husband  and  wife  traveling  to- 
gether may  carry  one  hundred  weight.  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exch.  30. 

1.  See  infra,  this  title,  Limitation  of  Lia- 
bility. 

An  agreement  to  carry  immigrants  across 
the  ocean  binds  the  carrier  to  carry  for  them 
their  personal  luggage,  but  nothing  more  of 
their  property.  Nordemeyer  v.  Loescher,  1 
Hilt.  (N.  Y.)  499. 

2.  Extra  Compensation  for  Excess. — A  railway 
company  has  a  right  to  exact  pay  for  extra 
weight  of  baggage  above  one  hundred  pounds, 
and,  all  tickets  being  bought  with  knowledge 
of  this  law,  demanding  and  receiving  pav  for 
such  extra  weight  is  neither  a  violation  or 
change  of,  nor  a  substitute  for,  the  contract  be- 
tween the  carrier  and  the  passenger  made  in 
buying  the  ticket.  Gulf,  etc.,  R.  Co.  v.  Ions, 
3  Tex.  Civ.  App.  619. 

3.  Baggage  must  Go  on  Same  Train  with  Pas- 
senger.— Graffam  v.  Boston,  etc.,  R.  Co.,  67 
Me.  234,  15  Am.  Ry.  Rep.  372;  Wilson  v. 
Grand  Trunk  R.  Co.,  57  Me.  138,  2  Am.  Rep. 
26,  56  Me. 60,  96  Am.  Dec.  435.  Compare  War- 
ner v.  Burlington,  etc.,  R.  Co.,  22  Iowa  166, 
92  Am.  Dec.  389.  See  infra,  this  title,  Lia- 
bility of  Carrier  for  Loss  of  Baggage — Pas- 
senger on  Different  Train  from  Baggage. 

4.  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  (Va.)  654;  Warner  v.  Burlington,  etc., 
R.  Co.,  22  Iowa  166,  92  Am.  Dec.  389. 

5.  And  this,  although  the  company's  char- 
ter may  specifically  require  it  to  carry  the 
baggage  of  all  passengers.  Rumsev  --.  North- 
Eastern  R.  Co.,  14  C.  B.  N.  S.  641,  108  E.  C. 
L.  641,  10  Jur.  N.  S.  208,  11  W.  R.  911. 

6.  Carrier's  Objection  must  be  Made  Early. — 
Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall.  (U. 
S.)  262,  1  Am.  Ry.  Rep.  434;  Com.  v.  Con- 
necticut River  R.'  Co.,  15  Gray  (Mass.)  447. 
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2.  Checking  Baggage. — The  general  duty  of  a  carrier  to  carry  the  baggage 
of  its  passengers  requires  that  it  shall  check  such  baggage  to  any  destination 
on  its  line ;  it  cannot  refuse  to  check  to  certain  stations  on  its  line  merely  in 
order  to  avoid  competition  with  rival  lines.1 

Reasonableness  of  Regulations. — So  far  as  the  reasonableness  of  any  general 
regulation  as  to  the  checking  or  carriage  of  baggage  must  depend  upon  the 
existence  of  particular  facts  and  circumstances,  it  is  necessarily  a  question  of 
fact  for  the  jury  under  the  limitations  given  in  the  instructions  of  the  court. 
But  where  the  facts  are  undisputed,  the  question  becomes  one  of  law  for  the 
court.2 

3.  Penalty  for  Refusal  to  Check — Statutes. — In  some  of  the  states  the  statutes 
provide  that  a  railroad  company  shall  be  liable  for  a  fixed  penalty  for  refusing 
to  check  baggage  when  properly  tendered.3  Whether  such  a  penalty  is  in 
the  nature  of  liquidated  damages,  must  depend  upon  the  intent  of  the  legis- 
lature as  appearing  in  the  statute.4 

4.  Lien  on  Baggage. — A  carrier  has  a  lien  on  baggage  in  its  possession,  for 
all  charges  which  may  be  lawfully  due  for  its  transportation.5  And  since  the 
fare  paid  by  a  passenger  is  regarded  as  compensation  for  the  carriage  of  both 
himself  and  his  baggage,  it  seems  that  the  carrier  has  a  lien  on  the  baggage 
of  a  passenger  in  its  possession,  for  any  fare  due  by  the  passenger  for  that 


1.  Must  Check  Baggage  to  Any  Point  on  Its 
Lines — Unreasonable  Regulation. — A  regulation 
by  a  railroad  company,  which  has  five  passen- 
ger stations  within  a  city,  to  sell  tickets  only 
to  the  station  which  forms  the  terminus  of  its 
line,  and  to  check  baggage  to  that  station  only, 
although  the  other  stations  are  regular  stop- 
ping places  for  passenger  trains,  is  unreason- 
able and  void  as  a  matter  of  law,  even  where 
it  is  made  for  the  purpose  of  preventing  the 
transfer  of  passengers  and  baggage  to  a  rival 
road.  And,  where  the  company  declines  to 
sell  a  ticket  to  a  regular  stopping  place  and  to 
deliver  the  passenger's  baggage  there,  the 
jury  may  award  exemplary  damages  if  it  ap- 
pears that  the  company  has  acted  wilfully  or 
maliciously  or  so  negligently  as  to  indicate 
a  wanton  disregard  of  the  rights  of  others. 
Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  123  Pa.  St. 
140,  10  Am.  St.  Rep.  517,  37  Am.  &  Eng.  R. 
Cas.  231. 

2.  Reasonableness  of  Regulation — When  a 
Question  of  Law. — Pittsburgh,  etc.,  R.  Co.  v. 
Lyon,  123  Pa.  St.  140,  10  Am.  St.  Rep.  517,  37 
Am.  &  Eng.  R.  Cas.  233;  Old  Colony  R.  Co. 
v.  Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  661, 
33  Am.  &  Eng.  R.  Cas.  496. 

In  the  first  of  the  above  cases  the  court  ob- 
served :  "As  was  said  in  Vedder  v.  Fellows, 
20  N.  Y.  130,  'there  are  strong  reasons  why 
the  reasonableness  of  railroad  regulations 
should  be  submitted  to  the  court  as  a  ques- 
tion of  law,  rather  than  to  the  jury  as  one  of 
fact.  Ordinarily,  jurors  are  not  aware,  nor 
can  they  readily  be  made  aware,  of  all  the  rea- 
sons calling  for  the  rule.  *  *  *  What  one 
jury  might  deem  an  inconvenient  rule,  an- 
other might  approve  as  judicious  and  proper. 
There  would  be  no  uniformity.'  The  facts  of 
the  case  at  bar  being  undisputed,  it  was 
clearly  the  province  of  the  court  to  say,  as 
matter  of  law,  whether  the  regulation  in  ques- 
tion was  reasonable  or  not." 

3.  Statutes  Imposing  Penalty  for  Refusal  to 
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Check  Baggage. — Norfolk,  etc.,  R.  Co.  v. 
Irvine,  84  Va.  553;  Com.  v.  Connecticut 
River  R.  Co.,  15  Gray  (Mass.)  447  (refusal 
to  check  after  receiving  baggage  on  the 
train ). 

4.  In  Virginia  the  statute  is  held  not  to 
provide  the  penalty  as  liquidated  damages, 
and  actual  damages  may  be  recovered  in  addi- 
tion. But  in  that  case  it  appeared  that  a  gen- 
eral statute  specifically  provided  that  in  all 
cases  where  a  penalty  was  fixed  actual  dam- 
ages might  also  be  recovered.  Norfolk,  etc., 
R.  Co.  v.  Irvine,  84  Va.  553.  See  also  West- 
ern Union  Tel.  Co.  v.  Reynolds,  77  Va.  178, 
46  Am.  Rep.  715. 

5.  Carrier's  Lien  on  Baggage. —  Rumsey  v. 
North  Eastern  R.  Co.,  14  C.  B.  N.  S.  641,  108 
E.  C.  L.  641,  10  Jur.  N.  S.  208.  In  Norde- 
meyer  v.  Loescher,  1  Hilt.  (N.  Y.)  499,  a  car- 
rier who  had  brought  the  plaintiff,  a  passenger, 
to  the  United  States,  agreed  to  forward  her  bag- 
gage. He  sent  it  by  another  carrier,  in  care  of 
the  defendant,  who  advanced  certain  charges 
due  thereon.  It  was  held  that  the  defendant 
had  a  lien  thereon  for  the  amount  of  such  ad- 
vances, there  being  no  proof  that  the  charges 
were  paid  to  the  first  carrier.  See  Singer 
Mfg.  Co.  v.  London,  etc.,  R.  Co.  (1894),  1  Qi 
B.  833,  10  R.  152,  42  W.  R.  347,  allowing  a  car- 
rier a  lien  for  goods  received  by  it  in  a  cloak- 
room. 

In  Blum  v.  Southern  Pullman  Palace  Car 
Co.,  1  Flipp.  (U.  S.)  500,  Brown,  J.,  in  hold- 
ing that  a  sleeping-car  company  was  not  an  inn- 
keeper, and  distinguishing  the  two,  said  :  "  As 
a  compensation  for  his  extraordinary  liability, 
the  innkeeper  has  a  lien  upon  the  goods  of  his 
guests  for  the  price  of  their  entertainment.  I 
know  of  no  instance  where  the  proprietor  of  a 
sleeping  car  has  ever  asserted  such  lien,  and  it 
is  presumed  that  none  such  exists.  The  fact 
that  he  is  paid  in  advance  does  not  weaken  the 
argument,  as  innkeepers  are  also  entitled  to 
prepayment." 
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Character  of  Liability. 


trip.1  The  carrier  remains  liable,  however,  for  any  loss  of  or  injury  to  baggage 
held  by  virtue  of  such  a  lien.2 

IV.  Liability  of  Carrier  for  Loss  of  Baggage — 1.  Character  of  Liability. — 

The  liability  of  a  carrier  for  baggage  of  a  passenger  intrusted  to  its  care  is 
that  of  an  insurer;  its  liability,  unless  specially  restricted,  is  the  same  as  its 
common-law  liability  as  a  carrier  of  goods.3 

No  Distinct  Price  for  Baggage  Necessary. — It  was  at  one  time  considered  that  a 
carrier  of  passengers  could  not  be  made  liable  as  a  common  carrier  for  the 
baggage  of  its  passengers,  unless  a  distinct  price  was  paid  for  its  carriage.4 


1.  See  Roberts  v.  Koehler,  12  Sawy.  (U.  S.) 

252,  30  Fed.  Rep.  94.  In  this  case  a  passen- 
ger purchased  an  unconditional  ticket  for  a 
passage  on  the  O.  &  C.  railway  from  P.  to 
A.,  and,  after  the  ticket  had  been  taken  up 
by  the  conductor,  stopped  over  at  an  inter- 
mediate point  without  his  consent,  leaving  his 
baggage  to  be  carried  on  to  A.  On  the  next 
day  he  got  on  the  train  to  A.,  but  refused  to 
pay  the  fare  thereto,  when  the  conductor  al- 
lowed him  to  remain  on  the  train,  but  re- 
fused to  deliver  him  his  baggage  at  A.  until 
he  paid  the  additional  fare.  It  was  held  that 
the  journey  from  P.  to  A.  was  performed  un- 
der one  contract,  modified  by  the  action  of 
the  passenger  in  stopping  over,  whereby  he 
incurred  an  additional  charge  for  his  transpor- 
tation, for  which  the  carrier  had  a  lien  on  the 
baggage  so  long  as  it  remained  in  its  posses- 
sion. 

In  Wolf  v.  Summers,  2  Campb.  631,  the 
plaintiff  had  returned  to  England  from  Brazil 
in  a  ship  of  which  the  defendant  was  master. 
He  came  ashore  at  the  first  port  the  ship  made 
in  the  Channel,  and  traveled  to  London  by 
land  ;  the  articles  in  question,  which  were  part 
of  his  luggage,  he  left  behind  him  to  come 
around  with  the  ship.  When  she  arrived  in  the 
river  he  sent  for  them,  but  the  defendant  re- 
fused to  deliver  them  up  until  he  should  pay 
fifteen  pounds,  saying  that  that  amount  was 
still  due  for  his  passage.  The  court  held  that 
the  defendant  was  entitled  to  retain  the  articles 
until  the  passage  money  was  paid,  Lawrence, 
J.,  observing  :  "  I  think  the  captain  has  a  lien 
for  this  upon  the  luggage.  In  detaining  that, 
there  is  no  greater  inconvenience  than  in  the 
common  case  of  goods  and  merchandise  car- 
ried on  freight;  and  there  is  no  reason  why 
there  should  not  be  the  same  lien  for  the  re- 
covery of  passage  money  as  for  the  recovery 
of  freight." 

2.  Carrier  Liable  for  Baggage  Held  under  Lien. 
— Southwestern  R.  Co.  v.  Bently,  51  Ga.  311; 
infra,  this  title,  Beginning  and  Termination 
of  Liability — Liability  as  Warehouseman. 

3.  Liable  as  Insurer  for  Baggage — England. 
— Cohen  v.  South  Eastern  R.  Co.,  2  Exch.  Div. 

253,  25  W.  R.  475,  affirming  1  Exch.  Div.  217, 
35  L.  T.  213,  24  W.  R.  522,  20  Moak's  Rep.  525. 

Canada. — Pelland  v.  Canadian  Pac.  R.  Co., 
7  Montreal  L.  R.  Super.  Ct.  131. 

United  States. — Hamilton,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262,  1  Am.  Ry.  Rep. 
434- 

Georgia. — Dibble  v.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Nicho- 
lai,  4  Ind.  App.  119. 


Kansas. — Chicago,  etc.,  R.  Co.  v.  Conklin, 
32  Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116. 

Minnesota. — Shaw  v.  Northern  Pac.  R.  Co., 
40  Minn.  144. 

New  York. — Hawkins  v.  Hoffman,  6  Hill 
(N.  Y.)  586,  41  Am.  Dec.  767;  Camden,  etc., 
R.  etc.,  Co.  v.  Burke,  13  Wend.  (N.  Y.)  611,  28 
Am.  Dec.  488;  Merrill  v.  Grinnell,  30  N.  Y. 
594;  Chamberlain  v.  Western  Transp.  Co.,  45 
Barb.  (N.Y.)2i8;  Burnell  v.  New  York  Cent. 
R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61 ;  McCor- 
mick  v.  Pennsylvania  Cent.  R.  Co.,  80  N..Y. 
353 ;  Isaacson  v.  New  York  Cent.,  etc.,  R.  Co., 
94  N.Y.  278,  46  Am.  Rep.  142, 16  Am.  &  Eng. 
R.  Cas.  188,  reversing  25  Hun  (N.  Y.)  350. 

Oregon. — Oakes  v.  Northern  Pac.  R.  Co., 
20  Oregon  392,  23  Am.  St.  Rep.  126,  47  Am.  & 
Eng.  R.  Cas.  437. 

Pennsylvania. — Brown  v.  Camden,  etc.,  R. 
Co.,  83  Pa.  St.  316,  15  Am.  Ry.  Rep.  421. 

South  Carolina. — Dill  v.  South  Carolina  R. 
Co.,  7  Rich.  (S.  Car.)  158,  62  Am.  Dec.  407. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  Katz- 
enberger,  16  Lea  (Tenn.)  380,  57xAm.  Rep. 
232. 

Wyoming. — Lake  Shore,  etc.,  R.  Co.  v. 
Warren,  3  Wyoming  134,  21  Am.  &  Eng.  R. 

Cas.  302. 

See  also  Mobile,  etc.,  R.  Co.  v.  Hopkins,  41 
Ala.  486,  94  Am.  Dec.  607  ;  Montgomery,  etc.,. 
R.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Rep.  483, 
22  Am.  &  Eng.  R.  Cas.  411;  Davis  r.  Michi- 
gan Southern,  etc.,  R.  Co.,  22  111.  278,  74  Am. 
Dec.  151  ;  Michigan  Cent.  R.  Co.  v.  Carrow, 
73  111.  348,  24  Am.  Rep.  248;  Illinois  Cent.  R. 
Co.  v.  Tronstine,  64  Miss.  834,  31  Am.  &Eng. 
R.  Cas.  99;  Hollister  v.  Nowlen,  19  Wend.  (N. 
Y.)  234,  32  Am.  Dec.  455. 

4.  Former  View — Distinct  Consideration  Neces- 
sary.— See  Middleton  v.  Fowler,  1  Salk.  282 ; 
Wolf  v.  Summers,  2  Campb.  631 ;  Upshare  :•. 
Aidee,  1  Comyn  25;  3  Wood  on  Railroads 
(Miner's  ed.),  §  400. 

In  Stewart  v.  London,  etc.,  R.  Co.,  3  H.  &  C. 
138,  10  Jur.  N.  S.  805,  Pollock,  C.  B.,  observed  : 
"If,  indeed,  the  question  were  whether,  at 
common  law,  a  carrier  is  under  the  same  re- 
sponsibility in  respect  of  a  passenger's  lug- 
gage as  in  respect  of  goods,  I  should  think 
he  is  not.  The  case  of  Richards  v.  London, 
etc.,  R.  Co.,  7  C.  B.  839,  62  E.  C.  L.  839,  has 
been  cited  in  support  of  that  proposition. 
But  I  am  not  convinced  by  that  case.  The 
attention  of  the  Court  of  Common  Pleas  was 
not  drawn  to  the  distinction  which  exists. 
And  although  a  passage  has  been  cited  from 
Story  on  Bailments  to  the  same  effect,  I  re- 
tain the  opinion  that  a  carrier  undertakes  no 
responsibility  in  respect  of  the  luggage  of  a 
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But  this  view  has  been  long  since  abandoned,  and,  as  stated  above,  carriers  of 
passengers  are  regarded  in  law  common  carriers  of  the  baggage  of  their 
passengers,  and  therefore  insurers  of  its  safety,  and  no  special  consideration 
need  be  paid  for  the  transportation  of  the  baggage,  it  being  a  part  of  the 
carrier's  undertaking  to  carry  the  passenger  that  it  will  also  carry  for  him 
his  baggage.1 

Losses  by  Act  of  God  or  Public  Enemy. — The  liability  of  a  common  carrier  does  not 
embrace  losses  caused  by  the  act  of  God  or  a  public  enemy ;  it  is  a  complete 
defense  to  an  action  for  the  loss  of  baggage,  to  show  that  the  loss  was 
occasioned  by  an  inevitable  accident.*  But  in  case  of  a  loss  alleged  to  have 
been  caused  by  such  an  act,  the  burden  is  on  the  carrier  to  prove  the  allega- 
tion.3 

Limiting  Liability  to  Negligence. — When  the  baggage  is  carried  under  a  valid 
limitation,  confining  the  carrier's  liability  to  losses  caused  by  its  negligence, 
the  liability  for  losses  is  to  be  determined  by  the  usual  rules  of  the  law  of 
negligence ;  want  of  ordinary  care  as  the  proximate  cause  of  the  loss  must  be 
proved  affirmatively,  and  the  question  is  one  for  the  jury  where  the  facts  are 
disputed,  or  different  conclusions  may  reasonably  be  drawn  from  them.4 

2.  Where  Passenger  Retains  Custody  of  Property — a.  Generally. — The  rule 
that  the  carrier  is  liable  as  insurer  for  the  safety  of  the  baggage  of  its  passen- 
gers is  confined  to  cases  in  which  it  has  complete  charge  of  the  baggage ;  if 


passenger  beyond  that  which  he  undertakes 
in  respect  of  the  passenger  himself." 

1.  Present  Rule — No  Special  Consideration  for 
Carriage  of  Baggage  Necessary. — Orange  Coun- 
ty Bank  ->.  Brown,  9  Wend.  (N.  Y.)  85,  24 
Am.  Dec.  129;  Van  Horn  v,  Kermit,  4  E.  D. 
Smith  (N.  Y.)  453.  See  also  cases  cited  in 
note  6,  p.  543,  and  note  3,  p.  546.  See  also 
Flint,  etc.,  R.  Co.  v.  Weir,  37  Mich.  111,  26 
Am.  Rep.  499. 

A  railroad  company  has  no  power  to  make 
a  by-law  or  regulation  that  it  will  not  be 
responsible  for  the  care  of  baggage  unless 
booked  and  the  carriage  paid,  when  it  is 
required,  by  its  charter,  to  carry  personal 
baggage  of  certain  weight  and  dimensions 
without  extra  charge.  Williams  v.  Great 
Western  R.  Co.,  10  Exch.  15. 

Compare,  in  this  connection,  Rice  v.  Illinois 
Cent.  R.  Co.,  22  111.  App.  643,  holding  that  a 
carrier  is  liable  only  as  gratuitous  bailee  where 
baggage  is  carried  free. 

2.  Loss  by  Inevitable  Accident.  —  Long  v. 
Pennsylvania  R.  Co.,  147  Pa.  St.  343. 

It  is  a  complete  defense  to  an  action  for  the 
loss  of  baggage,  for  the  defendant  to  show  that 
it  was  destroyed  by  a  flood  of  such  unprece- 
dented character  as  could  neither  have  been 
anticipated  nor  provided  against,  and  which 
amounted  to  an  act  of  God.  And  in  such  a 
case  there  is  no  presumption  of  negligence 
on  the  part  of  the  carrier.  Long  v.  Pennsyl- 
vania R.  Co.,  147  Pa.  St.  343. 

In  Strouss  v.  Wabash,  etc.,  R.  Co.,  17  Fed. 
Rep.  209,  trunks  containing  samples  were  re- 
ceived at  a  depot  and  checked  for  transporta- 
tion, but  before  they  had  departed  the  depot 
was  flooded  by  the  sudden  rise  of  a  river,  and 
the  samples  were  injured.  It  was  held  that 
the  owner's  right  to  recover  depended  upon 
whether  the  rise  of  the  river  was  so  sudden 
that  the  trunks  could  not  have  been  moved  by 
the  exercise  of  reasonable  and  proper  dili- 
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gence;  but  that,  having  been  received  with 
knowledge  of  their  contents,  if  the  owner 
was  entitled  to  recover  at  all  he  might  re- 
cover the  value  of  the  samples.  See  the  titles 
Act  of  God,  vol.  1,  p.  584;  Carriers  of 
Goods. 

Where  a  declaration  against  a  company 
alleges  the  nondelivery  of  the  passenger's 
luggage,  and  injury  thereto  by  the  negligence 
of  the  company,  a  plea  is  good  which  alleges 
that  the  passenger  was  an  officer  traveling  in 
command  of  soldiers,  and  that  the  nondelivery 
and  injury  were  caused  by  the  mutinous  acts  of 
the  soldiers.  Martin  v.  Great  Indian  Penin- 
sular R.  Co.,  L.  R.  3  Exch.  9,  37  L.  J.  Exch. 
27,  17  L.  T.  N.  S.  349. 

3.  Toledo,  etc.,  R.  Co.  v.Tapp,  6  Ind.  App. 
304- 

In  an  action  against  a  carrier  to  recover 
the  value  of  personal  baggage  lost  in  a  col- 
lision, the  burden  is  on  the  defendant,  after 
proof  of  the  collision,  to  show  that  it  exer- 
cised ordinary  care.  Toledo,  etc.,  R.  Co.  v. 
Ambach,  10  Ohio  Cir.  Ct.  Rep.  490. 

4.  Liability  for  Losses  by  Negligence. — See 
generally  the  titles  Negligence;  Carriers 
of  Goods. 

Presumption. — In  Rice  v.  Illinois  Cent.  R. 
Co.,  22  111.  App.  643,  it  was  held  that  loss  of 
baggage  caused  by  the  baggage  car  breaking 
through  a  bridge  was  presumably  caused  by 
the  negligence  of  the  company.  In  this  case 
the  passenger  was  riding  on  a  pass  which  lim- 
ited the  carrier's  liability  to  losses  caused  by 
negligence. 

Question  for  Jury. — In  Downey  v.  Inman, 
etc.,  Steamship  Co.  (City  Ct.),  2  N.  Y.  Supp. 
659,  the  baggage  was  being  carried  under  a 
contract  of  passage  limiting  the  carrier's  lia- 
bility to  losses  caused  by  negligence.  The 
only  proof  was  that  the  vessel  was  burned  at 
sea,  and  it  was  held  that  the  question  should 
be  submitted  to  the  jury. 
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the  passenger  insists  on  retaining  the  custody  of  his  baggage,  the  carrier  is 
liable  only  in  cases  where  the  loss  is  due  to  the  negligence  or  misconduct  of 
its  servants  or  agents.1 

Passenger's  Want  of  Care. — And  in  such  cases  of  loss,  the  carrier  may  defend  on 
the  ground  that  the  proximate  cause  of  the  loss  was  the  passenger's  own 
negligence;  the  rule  in  this  connection  is  the  same  as  in  others,  and  no  liability 
exists  on  the  part  of  the  carrier,  even  when  some  want  of  care  is  shown, 
where  the  proximate  cause  of  the  loss  complained  of  is  the  passenger's  own 
want  of  care.2 


1.  Rule  where  Passenger  Retains  Possession 
and  Control  of  Property—  Kentucky . — Pullman 
Palace  Car  Co.  v.  Gaylord,  6  Ky.  Law  Rep. 
279,  23  Am.  L.  Reg.  N.  S.  788;  Steamboat 
Crystal  Palace  v.  Vanderpool,  16  B.  Mon. 
(Ky.)  302. 

Louisiana. — Del  Valle  v.  Steamboat  Rich- 
mond, 27  La.  Ann.  90. 

Maine. — Abbott  v.  Bradstreet,  55  Me.  530. 

Massachusetts. — Clark  v.  Burns,  118  Mass. 
275,  19  Am.  Rep.  456;  Kinsley  v.  Lake  Shore, 
etc.,  R.  Co.,  125  Mass.  54,  19  Alb.  L.  J.  113. 

Missouri. — Williams  v.  Keokuk  Northern 
Line  Packet  Co.,  3  Cent.  L.  J.  400. 

New  York. — Cohen  v.  Frost,  2  Duer  (N. 
Y.)  335;  Tolano  v.  National  Steam  Nav.  Co., 

5  Robt.  (N.  Y.)  318,  4  Abb.  Pr.  N.  S.  (N.  Y.) 
316,  35  How.  Pr.  (N.  Y.)  496;  Sewall  v. 
Allen,  6  Wend.  (N.  Y.)  335. 

Pennsylvania. — American  Steamship  Co. 
v.  Bryan,  83  Pa.  St.  446. 

Texas. — Pullman  Palace  Car  Co.  v.  Pol- 
lock, 69  Tex.  120,  5  Am.  St.  Rep.  31,  34  Am. 

6  Eng.  R.  Cas.  217. 
See  also  Bergheim  v.  Great  Eastern  R.  Co., 

3  C.  P.  Div.  221,  26  W.  R.  301,  3  Ry.  &  C.  T. 
Cas.  xx ;  Bunch  v.  Great  Western  R.  Co., 
17  B.  Div.  215,  5  Ry.  &  C.  T.  Cas.  ix,  26 
Am.  &  Eng.  R.  Cas.  137;  Talley  v.  Great 
Western  R.  Co.,  L.  R.  6  C.  P.  44,  19  W.  R. 
154,  3  Ry.  &  C.  T.  Cas.  xx;  Great  Western 
R.  Co.  v.  Bunch,  L.  R.  13  App.  31,  34  Am. 
&  Eng.  R.  Cas.  224. 

Illustrations.  —  Steamboat  owners  are  re- 
garded as  common  carriers,  and  are  subject 
to  the  law  regulating  such  carriers,  but  there 
is  no  law  making  a  common  carrier  responsi- 
ble for  the  wearing  apparel  of  a  passenger,  or 
for  money  which  he  carries  upon  his  person 
and  which  is  under  his  own  immediate  care  and 
control ;  it  is  otherwise,  however,  when  such 
things  are  made  baggage  and  delivered  to  the 
steamboat  owners  or  their  agents.  Steam- 
boat Crystal  Palace  v.  Vanderpool,  16  B. 
Mon.  (Ky.)  302. 

Jewels  of  six  thousand  dollars'  value,  retained 
by  a  passenger  in  his  own  care,  are  not  bag- 
gage for  the  loss  of  which  a  carrier  is  charge- 
able. In  order  to  render  the  carrier  liable  for 
losses  of  baggage,  or  of  goods  shipped  as 
freight,  they  must  be  delivered  and  intrusted 
to  the  carrier.  Del  Valle  v.  Steamboat  Rich- 
mond, 27  La. Ann.  90. 

The  rule  in  the  text  has  no  application  in  a 
case  where  no  interference  with  the  carrier's 
control  of  the  property  carried  ij  attempted; 
the  mere  fact  that  the  owner  accompanies  it 
and  keeps  a  watchful  lookout  for  its  safety  is 
no  ground  for  limiting  the  cari  iei 's  liability. 


Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall.  (U. 
S.)  262,  1  Am.  Ry.  Rep.  434. 
2.  Passenger's  Negligence  Proximate  Cause. — 

Talley  v.  Great  Western  R.  Co.,  L.  R.  6  C.  P. 
44,  3  Ry.  &  C.  T.  Cas.  xx ;  Great  Western 
R.  Co.  v.  Bunch,  L.  R.  13  App.  31,  34  Am.  & 
Eng.  R.  Cas.  224,  affirming  17  Q±  B.  Div.  215, 
26  Am.  &  Eng.  R.  Cas.  137. 

If  a  passenger,  having  his  baggage  in  the 
carriage  with  him,  gets  out  at  an  intermediate 
station,  and,  negligently  failing  to  find  the 
same  carriage  again,  finishes  his  journey  in  a 
different  one,  and  his  portmanteau  is  stolen, 
the  company  is  not  liable.  Talley  -'.  Great 
Western  R.  Co.,  L.  R.  6  C.  P.  44,  40  L.  J.  C. 
P.  9,  19  W.  R.  154,  23  L.  T.  413,  3  Ry.  &  C.  T. 
Cas.  xx. 

A  railway  company,  accepting  a  passenger's 
luggage  to  be  carried  in  a  carriage  with  the 
passenger,  enter  into  a  contract  as  common 
carriers,  subject  to  this  modification,  that  in 
respect  of  his  interference  with  their  exclu- 
sive control  of  his  luggage,  the  company  are 
not  liable  for  any  loss  or  injury  occurring 
during  its  transit  to  which  the  act  or  default 
of  the  passenger  has  been  contributory. 
Great  Western  R.  Co.  v.  Bunch,  L.  R.  13  App. 
31,  34  Am.  &  Eng.  R.  Cas.  224. 

In  Bonner  v.  Grumbach,  2  Tex.  Civ.  App. 
482,  a  coach  standing  on  a  bridge,  the  plain- 
tiff passenger  being  inside,  was  overturned 
into  the  water,  and  in  the  commotion  and  con- 
fusion the  plaintiff  lost  his  coat,  which  con- 
tained in  one  of  the  pockets  a  sum  of  money. 
He  found  the  coat  soon  afterwards,  and  imme- 
diately missed  his  pocketbook  and  money, 
but  made  no  search,  and  gave  no  notice  of  the 
loss.  In  an  action  by  him  against  the  carrier 
to  recover  the  amount,  it  was  held  that  his 
failure  to  notify  the  carrier  of  the  loss,  or  to 
make  reasonable  efforts  himself  to  find  his 
property,  was  such  contributory  negligence  as 
would  bar  his  recovery. 

Traveling  Bag  Dropped  out  of  Car  Window. — 
In  Henderson  v.  Louisville,  etc.,  R.  Co.,  20 
Fed.  Rep.  430,  16  Am.  &  Eng.  R.  Cas.  397, 
affirmed  123  U.  S.  61,  31  Am.  &  Eng.  R.  Cas. 
95,  a  lady  passenger,  while  attempting  to  lower 
a  window  sash,  dropped  out  through  the  win- 
dow her  traveling  bag  which  she  held  in  her 
hand,  containing  money  and  jewelry  of  great 
value.  She  had  not  informed  the  company  of 
the  value  of  the  bag  and  its  contents,  but,  im- 
mediate^' upon  dropping  it,  she  called  the 
conductor,  informed  him  of  the  loss  of  her 
property  and  its  value,  and  begged  him  to 
stop  the  train  so  that  she  might  secure  it.  He 
refused,  however,  to  stop  the  train  short  of  the 
next  regular  station,  and,  before  messengers 
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Carrier  Liable  Only  for  Negligence  in  Absence  of  Exclusive  Control. — Some  of  the  English 
authorities  announce  the  rule  that  the  carrier's  liability  is  the  same  whether 
the  passenger  retains  the  custody  of  his  baggage  or  not,  with  the  single  excep- 
tion that  there  is  no  liability  for  a  loss  caused  by  the  passenger's  own  want 
of  care.1  But  the  better  rule  is  believed  to  be  that  unless  the  carrier  is 
intrusted  with  full  possession  of  the  baggage,  it  is  not  liable  for  its  loss  unless 
negligence  is  affirmatively  shown  ;  the  reasons  for  holding  it  liable  as  an  insurer 
fail  when  it  has  no  control  over  the  baggage,  and  the  rule  falls  with  the 
reason  of  it.2 

Articles  Left  on  Train  by  Passenger. — Where  the  passenger  leaves  his  baggage  on 
his  seat  in  the  train,  forgetting  to  take  it  with  him  on  leaving  the  train  at  his 
destination,  and  it  is  afterwards  stolen,  he  cannot  hold  the  carrier  liable  for 
its  loss.3 


could  reach  the  scene  of  the  loss,  the  bag  had 
been  found  and  carried  off  by  some  stranger. 
In  a  suit  against  the  company  to  recover  the 
value  of  the  lost  property,  it  was  held  that  the 
cause  of  the  loss  was  the  passenger's  own  neg- 
ligence ;  at  the  least  it  was  a  cause  for  which 
the  company  was  in  no  way  responsible,  and 
no  recovery  could  be  had. 

1.  English  Cases. — The  cases  so  holding  are 
English  cases.  See  Great  Western  R.  Co.  v. 
Bunch,  L.  R.  13  App.  31,  34«Am.  &  Eng.  R. 
Cas.  224,  affirming  17  Q^.  B.  Div.  215,  26  Am. 
&  Eng.  R.  Cas.  137.  In  this  case  Lord  Wat- 
son observed,  after  referring  to  the  case  of 
Bergheim  v.  Great  Eastern  R.  Co.,  3  C.  P. 
Div.  221  :  "  I  prefer  the  principle  which  ap- 
pears to  me  to  have  been  adopted  in  Richards 
v.  London,  etc.,  R.  Co.,  7  C.  B.  839,  62  E.  C. 
L.  839,  13  Jur.  986,  and  Butcher  v.  London, 
etc.,  R.  Co.,  16  C.  B.  13,  81  E.  C.  L.  13.  I 
think,  the  contract  ought  to  be  regarded  as  one 
of  common  carriage,  subject  to  this  modifica- 
tion, that  in  respect  of  his"  interference  with 
tfieir  exclusive  control  of  his  luggage,  the 
company  are  not  liable  for  any  loss  or  injury 
occurring  during  its  transit,  to  which  the  act 
or  default  of  the  passenger  has  been  contribu- 
tory." 

The  holding  of  the  English  cases,  in  so  far 
as  they  differ  from  the  general  doctrine  an- 
nounced, is  based  upon  the  peculiar  methods 
of  business  in  connection  with  the  carriage  of 
baggage;  they  do  not  differ  in  principle  from 
the  American  cases.  See  Great  Northern  R. 
Co.  v.  'Shepherd,  8  Exch.  30,  7  Railw.  Cas. 
310;  Gamble  v.  Great  Western  R.  Co.,  3  U. 
C.  Er.  &  App.  163;  Le  Conteur  London, 
etc.,  R.  Co.,  6  B.  &  S.  967,  118  E.  C.  L.  967, 
12  Jur.  N.  S.  266,  L.  R.  1  Q^B.54,  14  W.  R.  80. 

2.  Passenger  Retaining  Custody  of  Baggage  — 
Liable  Only  for  Negligence. — Bonner  v.  Grum- 
bach,  2  Tex.  Civ.  App.  482 ;  Carpenter  v. 
New  York,  etc.,  R.  Co.,  124  N.  Y.  53,  21  Am. 
St.  Rep.  644,  47  Am.  &  Eng.  R.  Cas.  421,  14 
Daly  (N.  Y.)  457.  In  the  first  case  above 
cited  the  baggage  was  lost  by  the  coach  be- 
ing overturned  into  the  water  while  standing 
on  the  bridge.  No  effort  was  made  by  the 
plaintiff  or  defendant  to  explain  the  accident, 
or  to  show  what  caused  it.  The  court  held 
that  the  jury  had  a  right  to  infer  negligence 
on  the  part  of  the  carrier. 

In  Bergheim  v.  Great  Eastern  R.  Co.,  3  C. 
P.  Div.  221,  Cotton,  L.  J.,  who  delivered  the 


opinion  of  the  court,  said  :  "  The  company 
therefore  must,  according  to  ordinary  prin- 
ciples, be  held  liable  in  respect  of  those 
goods  as  bailees  for  hire  and  contractors  to 
carry,  and  therefore  liable  for  loss  or  injury 
caused  by  negligence,  but  not  otherwise ;  the 
company  have,  in  fact,  the  same  liability  with 
respect  to  the  carriage  of  those  goods  as  they 
have  with  respect  to  the  carriage  of  the  pas- 
senger himself.  This  is  our  view  on  princi- 
ple." This  language,  however,  is  disapproved 
in  the  opinion  of  Lord  Watson  in  Great  West- 
ern R.  Co.  v.  Bunch,  L.  R.  13  App.  47,  34 
Am.  &  Eng.  R.  Cas.  224. 

Improper  Refusal  to  Receive  Baggage.  —  It 
seems  that  the  carrier  may  be  held  liable  as 
insurer,  even  when  the  baggage  was  in  the 
passenger's  possession,  where  the  carrier  had 
improperly  refused  to  accept  it  as  baggage  to 
be  carried  in  the  baggage  car.  Munster  v. 
South  Eastern  R.  Co.,  4  C.  B.  N.  S.  676,  93  E. 
C.  L.  676,  4  Jur.  N.  S.  738. 

Railroad  Company  Liable  for  Valise  Given  in 
Charge  of  Pullman  Car  Porter. —  In  Louisville, 
etc.,  R.  Co.  -'.  Katzenberger,  16  Lea  (Tenn.) 
380,  57  Am.  Rep.  232,  one  K.  purchased  a  rail- 
road ticket,  and  also  a  sleeping-car  ticket,  over 
defendant's  line  from  Cincinnati  to  Memphis. 
The  sleeping  car  ticket  had  on  its  face  :  "Wear- 
ing apparel  or  baggage  placed  in  the  car  will 
be  entirely  at  the  risk  of  the  owners."  On 
entering  the  sleeping  car,  K.  turned  his  valise 
over  to  the  porter.  At  an  intermediate  sta- 
tion it  was  missed,  and  could  not  be  found. 
It  was  held  that  the  railroad  company  was  lia- 
ble for  the  loss  of  the  valise;  that  no  contract 
with  the  sleeping-car  company  could  relieve 
the  railroad  from  such  liability;  that  in  a  suit 
against  the  railroad  company  alone,  the  con- 
dition on  the  sleeping-car  ticket  could  have  no 
bearing  on  the  case.  See  also  a  somewhat 
similar  case  in  Kinsley  v.  Lake  Shore,  etc., 
R.  Co.,  125  Mass.  54. 

3.  Articles  Left  in  the  Train. — Tower  v.  Utica, 
etc.,  R.  Co.,  7  Hill  (N.  Y.)  47,  42  Am.  Dec. 
36.  In  this  case  the  court,  by  Nelson,  C.  J., 
said:  "  I  am  of  opinion  that  the  nonsuit  was 
properly  granted.  The  overcoat  was  not 
delivered  into  the  possession  or  custody  of  the 
defendants,  which  is  essential  to  their  liabil- 
ity as  carriers.  Being  an  article  of  wearing 
apparel  of  present  use,  ami  in  the  care  and 
keeping  of  the  traveler  himself  for  that  pur- 
pose, the  defendants  have  a  right  to  say  that 
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Articles  Left — Loss  by  Wrongful  Conduct  of  Carrier's  Servants, — But  if  he  can  show  that 

the  wrongful  conduct  of  the  carrier's  servants  was  the  proximate  cause  of  the 
loss,  cither  by  their  failing  to  take  care  of  his  baggage  after  full  knowledge  of 
the  facts  or  in  any  other  way,  he  may  make  the  carrier  responsible.1 

Providing  Place  for  Baggage  Left  on  Train. — Where  a  carrier  undertakes  to  provide  a 
place  for  the  safe  keeping  of  articles  that  may  be  inadvertently  left  by  passen- 
gers on  its  cars,  and  makes  it  the  duty  of  its  employees  to  take  charge  of  such 
articles,  it  will  be  deemed  a  part  of  its  business  to  take  and  keep  charge  of 
such  articles  until  called  for  by  the  owner.2  But  it  seems  that  the  carrier 
could  be  held  to  no  stricter  liability  in  such  a  case  than  as  a  gratuitous 
bailee.3 

Money,  Carried  by  the  Passenger  on  his  person,  is  within  the  general  rule  stated; 

the  carrier  cannot  be  held  liable  for  the  loss  of  it,  regardless  of  its  amount, 
unless  the  loss  is  shown  to  have  been  the  result  of  the  carrier's  want  of  care.4 


it  shall  be  regarded  in  the  same  light  as  if 
it  had  been  upon  his  person.  No  carrier, 
however  discreet  and  vigilant,  would  think  of 
turning  his  attention  to  property  of  the  pas- 
senger in  the  situation  of  the  article  in 
question,  or  imagine  that  any  responsibility  at- 
tached to  him  in  respect  to  it.  Even  an  inn- 
keeper is  not  liable  where  the  guest  takes  the 
goods  to  his  room  for  the  purpose  of  having 
the  care  of  them  himself.  Burgess  v.  Clem- 
ents, 4  M.  &  S.  306.  *  *  *  The  carrier  is  not 
bound  to  act  as  guardian  for  his  passenger, 
and  treat  him  as  a  ward  under  age.  The  pas- 
senger must  at  least  assume  the  responsibility 
of  taking  ordinary  care  of  himself,  including 
the  wearing  apparel  about  his  person." 

"But  when  a  passenger  leaves  the  train  at 
his  destination,  the  company  may  reasonably 
think  that  he  has  taken  with  him  all  those 
things  which  one  is  accustomed  to  carry  about 
his  person,  and,  until  it  is  shown  that  the 
property  is  discovered  by  its  agents  to  have 
been  left  behind,  we  know  of  no  principle  of 
law  by  which  it  can  be  charged  with  any  duty 
concerning  it."  Illinois  Cent.  R.  Co.  v. 
Hand}',  63  Miss.  615,  56  Am.  Rep.  846.  In 
this  case  the  passenger,  desiring  to  pay  cer- 
tain debts  due  by  him  in  New  Orleans,  took 
passage  on  defendant's  train  at  Canton,  Miss., 
for  that  point.  On  the  way  he  took  off  his 
coat  and  vest  and  slept  in  his  chair  for  a  while. 
Arriving  in  New  Orleans  early  in  the  morn- 
ing he  put  on  his  coat  and  left  the  car.  Sev- 
eral hours  after  he  discovered  that  his 
pocketbook  was  gone,  and  immediately  went 
to  the  depot  to  see  about  it ;  there  the  agent 
handed  him  his  pocketbook,  which  he  then 
said  was  all  right,  but  which  he  later  claimed 
had  been  rifled  of  three  hundred  dollars.  The 
court  reversed  a  judgment  of  the  lower  court 
in  his  favor,  because  of  a  want  of  proof  that 
the  loss  was  due  to  the  negligence  of  the  de- 
fendant. 

1.  Where  Baggage  Left  on  Train  is  Lost  by 
Wrongful  Conduct  of  Carrier. — In  Bonner  v.  De 
Mendoza,  4  Tex.  App.Civ.  Cas.,  §  234,  on  arriv- 
ingat  his  destination  the  passengerwas  warned 
by  a  servant  of  the  company  to  get  off  quickly 
as  the  train  was  about  to  move.  In  his  haste, 
occasioned  by  this  warning,  the  plaintiff,  hav- 
ing his  family  with  him,  forgot  his  valise,  and 
remembered  it  as  the  train  was  moving  off.  He 


at  once  notified  the  company's  officials  of  his 
loss,  and  of  what  the  valise  contained.  An 
employee  was  the  sole  occupant  of  the  car  as 
it  moved  off.  The  plaintiff  was  allowed  to 
recover  for  the  loss  of  his  valise  and  its  con- 
tents, being  a  diamond  ring,  gold  watch,  and 
money,  all  of  the  value  of  four  hundred  and 
thirty  dollars,  it  appearing  that  the  valise  was 
in  the  custody  of  defendant's  employees  sev- 
eral hours  before  it  was  returned  rifled. 

A  passenger  by  rail  left  a  car  to  get  a  meal, 
on  being  told  by  an  employee  that  it  was  per- 
fectly safe  to  leave  his  baggage  in  the  car.  On 
returning,  the  car  was  detached,  and  he  was 
told  that  he  would  find  his  baggage  and  a  seat 
in  another  car,  but  in  going  into  such  car  he 
found  only  part  of  his  baggage.  The  first  car 
was  a  sleeper,  and  was  not  owned  by  the  rail- 
road company  hauling  it,  but  there  was  noth- 
ing to  show  that  plaintiff  had  any  knowledge 
of  such  fact.  It  was  held  that  there  was 
evidence  to  warrant  a  finding  that  the  missing 
baggage  was  lost  through  the  negligence  of 
the  company,  and  that  its  liability  was  not 
affected  by  the  fact  that  it  did  not  own  the 
car.  Kinsley  v.  Lake  Shore,  etc.,  R.  Co.,  125 
Mass.  54. 

In  another  case  the  plaintiff,  traveling  on  a 
first-class  passenger  ticket  on  the  defendant's 
road  from  C.  to  T.,  had  a  traveling  bag  which 
he  took  with  him  into  the  car,  not  having 
offered  it  to  be  checked,  nor  having  been 
asked  to  do  so,  or  to  give  it  in  charge  to  any 
of  the  defendant's  servants.  At  L., where  the 
train  stopped  for  refreshments,  he  left  it  on 
his  seat  in  the  car  in  order  to  retain  the  place, 
and  on  his  return  from  the  refreshment  room 
it  was  gone.  It  was  held  that  the  defendants 
were  liable  for  the  loss.  Gamble  v.  Great 
Western  R.  Co.,  24  U.  C.       B.  407. 

2.  Morris  v.  Third  Ave.  R.  Co.,  I  Daly  (N. 
Y.)  202,  23  How.  Pr.  (N.  Y.)  345. 

3.  See  Clark  :•.  Eastern  R.  Co.,  139  Mass. 
423,  21  Am.  &  Eng.  R.  Cas.  307;  Little  Rock, 
etc.,  R.  Co.  v.  Hunter,  42  Ark.  200,  18  Am.  & 
Eng.  R.  Cas.  528. 

4.  Money  Carried  by  Passenger  on  His  Person. 
— Greenfield  First  Nat.  Bank  v.  Marietta, 
etc.,  R.  Co.,  20  Ohio  St.  259,  5  Am.  Rep. 655; 
Carpenter  v.  New  York,  etc.,  R.  Co.,  124  N. 
Y.  53,  21  Am.  St.  Rep.  644,  47  Am.  &  Eng. 
R.  Cas.  421,  affirming  14  Daly  (N.  Y.)  457 
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Thus,  where  a  passenger  is  assaulted  and  robbed  of  his  money,  he  cannot  hold 
the  carrier  liable,  except  upon  proof  that  the  robbery  was  due  to  the  negli- 
gence or  wilful  wrongdoing  of  the  carrier  or  its  servants.1  The  rule  that  a 
passenger  is  entitled  to  carry  a  reasonable  sum  of  money  as  baggage  does  not 
apply,  except  where  such  money  is  carried  in  a  trunk  or  box,  the  custody  of 
w  hich  is  turned  over  to  the  carrier.2 

b.  In  Case  of  Steamship  Companies. — Where  the  carrier  is  a  steamship 
company  a  somewhat  different  rule  prevails,  arising  out  of  the  difference  in 
situation,  and  the  carrier  is  held  to  assume  a  liability  somewhat  analogous  to 
that  of  innkeepers.  Thus,  where  the  passenger's  baggage  is  placed  in  his  state- 
room, it  is  regarded  as  being  still  in  the  custody  of  the  carrier,  and  the  latter 
is  under  its  common-law  liability  for  its  loss.3 


(sleeping-car  company  held  liable  for  loss  of 
such  money  caused  by  its  want  of  care); 
Lewis  v.  New  York  Sleeping  Car  Co.,  143 
Mass.  267,  58  Am.  Rep.  135,  28  Am.  &  Eng. 
R.  Cas.  148. 

1.  Passenger  Robbed  of  Money. — In  Weeks  v. 
New  York,  etc.,  R.  Co.,  72  N.  Y.  50,  28  Am. 
Rep.  104,  9  Hun  (N.  Y.)  669,  there  was  a  ver- 
dict for  the  plaintiff  in  the  trial  court  for  six- 
teen thousand  six  hundred  and  eighty-five 
dollars,  which  represented  the  value  of  certain 
bonds  forcibly  taken  from  him  while  he  was  a 
passenger  on  one  of  the  defendant  company's 
trains.  It  appeared  that  the  train  stopped  a 
short  distance  from  its  destination,  and  the 
plaintiff  left  his  seat  and  went  to  the  platform  of 
his  car  to  see  what  was  the  matter.  While 
there,  he  was  suddenly  seized  by  three  men 
who  had  just  entered  the  car,  and  robbed  of 
his  bonds.  No  employee  of  the  company  was 
on  the  car  at  the  time,  nor  had  any  precau- 
tionary measures  been  taken  by  the  company 
to  protect  its  passengers  from  such  dangers 
although  it  appeared  that  another  robbery 
had  taken  place  in  that  vicinity.  The  trial 
court  held  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  bonds  of  which  he  had 
thus  been  robbed,  except  one  which  was  over- 
due and  was  afterwards  returned.  But  the 
court  of  appeals  held  that  the  company  was 
not  liable.  It  was  shown  that  the  plaintiff  had 
the  bonds  in  an  inside  pocket,  and  had  given 
no  notice  to  the  company  or  its  agents  of  the 
fact  of  his  having  them.  The  court  therefore 
held  that  as  the  bonds  were  wholly  in  the 
plaintiff's  possession,  and  under  his  control, 
the  company  was  under  no  contract  with  him 
other  than  that  created  by  his  purchase  of  an 
ordinary  ticket ;  he  had  paid  nothing  for  the 
safe  carriage  of  his  bonds,  nor  put  the  com- 
pany in  notice,  so  that  it  might  protect  him, 
and  he  was  therefore  not  entitled  to  re- 
cover. 

A  carrier  cannot  be  held  liable  for  the  rob- 
bery of  a  passenger  in  a  crowded  coach,  on 
the  ground  that  the  overcrowded  condition  of 
the  coach  was  the  cause  thereof.  Nor  is  the 
station  master  bound  in  such  a  case  to  stop 
the  train,  and  hold  it  until  the  parties  charged 
with  the  robbery  can  be  found.  Cobb  v. 
Great  Western  R.  Co.  (1894),  APP-  Cas.  419, 
6  R.  203  (1893)  1  Q.  B.  459,  4  R.  283,  dis- 
tinguishing  Pounder  v.  North  Eastern  R.  Co. 
(1892),  1  Q.  B.  385. 

2.  The  carrier  cannot  properly  be  held  lia- 


ble for  a  loss  which  the  plaintiff  put  it  out  of 
its  power  to  prevent.  Being  deprived  of  the 
means  of  preventing  the  loss,  the  carrier  can- 
not be  held  liable  for  its  occurrence.  Weeks  z:. 
New  York,  etc.,  R.  Co.,  9  Hun  (N.  Y.)  669, 
72  N.  Y.  50,  28  Am.  Rep.  104;  Greenfield 
First  Nat.  Bank  v.  Marietta,  etc.,  R.  Co.,  20 
Ohio  St.  259,  5  Am.  Rep.  655. 

3.  Rule  as  to  Liability  in  Case  of  Carriers  by 
Water. — Gore  v.  Norwich,  etc.,  Transp.  Co., 
2  Daly  (N.  Y.)  254;  Mudgett  v.  Bay  State 
Steamboat  Co.,  1  Daly  (N.  Y.)  151  ;  Macklin 
v.  New  Jersev  Steamboat  Co.,  7  Abb.  Pr.  N. 
S.  (N.  Y.  C.'Pl.)  229,  9  Am.  L.  Reg.  N.  S. 
239;  Crozier  v.  Boston,  etc.,  Steamboat  Co., 
43  How.  Pr.  (N.  Y.  Supreme  Ct.)  466;  Glea- 
son  v.  Goodrich  Transp.  Co.,  32  Wis.  85,  14 
Am.  Rep.  716.  See  also  Steamboat  Crystal 
Palace  V.  Vanderpool,  16  B.  Mon.  (Ky.)  302; 
Del  Valle  v.  Steamboat  Richmond,  27  La. 
Ann.  90;  Dunn  v.  New  Haven  Steamboat  Co., 
58  Hun  (N.  Y.)  461. 

The  fact  that  a  passenger  by  steamboat 
wears  an  overcoat  and  deposits  it  in  his  state- 
room cannot  be  regarded  as  such  exclusive 
possession  as  to  relieve  the  carrier  from  lia- 
bility if  it  is  stolen  without  the  owner's  fault. 
Gore  v .  Norwich,  etc.,  Transp.  Co.,  2  Dalv 
(N.  Y.)  254. 

In  Crozier  v.  Boston,  etc.,  Steamboat  Co., 
43  How.  Pr.  (N.  Y.  Supreme  Ct.)  467,  the 
plaintiff,  an  occupant  of  a  stateroom  on  the  de- 
fendant's steamboat,  retired  at  night,  and  in 
the  morning  found  that  his  room  had  been 
entered  during  the  night  and  his  watch  and 
pocketbook  stolen.  In  an  action  to  recover 
for  the  loss  the  court,  in  holding  that  the  de- 
fendant was  liable  without  proof  of  negli- 
gence on  its  part,  said :  "  In  such  a  case  the 
passenger  is  invited,  upon  the  payment  of  a 
consideration,  to  disrobe  himself  and  retire 
to  a  couch  to  sleep;  in  other  words,  he  is  in- 
vited to  throw  aside  all  the  vigilance  and  pre- 
caution which  men  habitually  practice  when 
awake,  and  to  intrust  his  person  and  whatever 
men  usually  carry  about  their  persons  to  the 
care  and  vigilance  which,  it  must  be  presumed, 
they  who  extend  the  invitation  and  receive 
the  reward  for  the  comfort  thus  afforded 
will  themselves  exercise.  Certainly,  lew  per- 
sons would  dare  trust  themselves  to  sleep  in 
a  stateroom  on  board  a  steamboat,  unless  they 
supposed  those  in  charge  of  it  were  under  an 
obligation  to  exercise  the  utmost  vigilance." 
Quoted  with  approval  in  Woodruff  Sleeping, 
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Regulation  that  Passenger  shall  Deliver  Baggage  to  Designated  Agent. — A  regulation, 

requiring  passengers  to  leave  their  baggage  in  charge  of  the  clerk  or  some 
similar  officer  of  the  carrier,  will  not  be  construed  as  applying  to  a  passenger 
who  occupies  a  stateroom  j1  if  made  to  apply  to  such  a  passenger  it  would  be 
invalid  as  being  unreasonable,  except  as  to  articles  of  baggage  not  necessary 
to  be  used  on  the  voyage.2 

The  Contributory  Negligence  of  the  Passenger  is  always  a  defense  in  such  cases  to  an 
action  against  the  carrier  ;  if  his  conduct,  in  leaving  his  baggage  in  his  state- 
room, is  such  as  no  reasonably  careful  man  would  have  been  guilty  of,  he  can 
not  thrust  the  responsibility  for  the  loss  upon  the  carrier.3 


etc.,  Coach  Co.  v.  Diehl,  84  Ind.  474,  43  Am. 
Rep.  102,  9  Am.  &  Eng.  R.  Cas.  299. 

A  Different  View  is  taken  in  some  cases.  In 
the  case  of  The  R.  E.  Lee,  2  Abb.  (U.  S.)  50, 
a  different  rule  is  upheld.  In  that  case  the 
plaintiffs  and  their  daughter  took  passage  on 
the  steamer  at  New  Orleans  for  Vicksburg. 
After  delivering  their  baggage  to  the  baggage 
master  they  retired  to  the  staterooms  as- 
signed to  them,  taking  with  them  a  small 
leather  hand-bag  in  which  the  ladies  carried 
their  combs,  brushes,  and  articles  of  immedi- 
ate necessity  in  traveling.  In  the  evening 
they  all  went  to  tea,  the  ladies  having  left  in 
their  stateroom  the  hand-bag  containing  the 
articles  mentioned  and  some  jewelry  usually 
worn  as  part  of  their  apparel,  and  worth  one 
hundred  dollars.  On  returning  to  the  room, 
after  tea,  they  found  that  it  had  been  entered, 
and  the  hand-bag  and  its  contents  stolen. 
Notice  of  the  theft  was  immediately  given  to 
the  officers  of  the  boat,  who  made  efforts  to 
recover  the  property,  but  failed.  Payment 
of  the  value  of  the  articles  having  been  de- 
manded and  refused,  the  plaintiffs  brought  this 
action  to  recover  it.  The  court  held  that 
there  could  be  no  recovery,  on  the  ground 
that  the  carrier  was  not  liable  for  the  loss  of 
such  articles  not  intrusted  to  its  custody,  ex- 
cept upon  proof  of  negligence.  Disapproving 
Macklin  v.  New  Jersey  Steamboat  Co.,  7  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  229,  9  Am.  L.  Reg. 
N  S.  239,  and  following  Tower  v.  Utica,  etc., 
R.  Co.,  7  Hill  (N.  Y.)  47,  42  Am.  Dec.  36. 
To  the  same  effect  are  Clark  v.  Burns,  118 
Mass.  275 ;  American  Steamship  Co.  v.  Bryan, 
83  Pa.  St.  446 ;  Abbott  v.  Bradstreet,  55  Me.  530. 

A  passenger  on  a  steamer,  on  retiring  for 
the  night,  took  with  him  to  his  berth  seventy- 
three  dollars  in  money  and  a  gold  watch  worth 
seventy  dollars,  besides  a  gold  pen  and  pencil, 
a  railroad  ticket,  and  a  silver  watch,  together 
worth  twenty  dollars  or  more.  He  put  these 
articles  in  his  vest  pocket,  and  put  the  vest 
under  his  pillow,  but,  on  awakening  next 
morning,  found  that  the  vest  and  its  contents 
had  been  stolen.  In  an  action  to  recover 
their  value,  on  the  ground  that  the  loss  was 
caused  by  the  negligence  of  the  defendant, 
the  court  charged  the  jury  that  if  they  found  it 
was  a  negligent  act  for  the  passenger  to  have 
this  amount  of  money  and  valuables  in  his 
berth  under  the  circumstances,  instead  of  de- 
positing them  with  the  clerk  for  safe-keeping, 
the  defendant  was  entitled  to  a  verdict.  It 
was  held  that  the  charge  was  error,  since 
even  if  the  plaintiff  were  guilty  of  negligence 


in  so  doing,  it  was  not  shown  that  this  con- 
tributed  to  the  loss  of  the  articles  contained 
in  the  vest.  Dunn  v.  New  Haven  Steamboat 
Co.,  58  Hun  (N.  Y.)  461. 

In  McKee  v.  Owen,  15  Mich.  115,  the  propri- 
etor of  a  steamboat  was  sued  by  a  passenger 
for  property  claimed  to  have  been  stolen  from 
his  stateroom  while  he  was  asleep,  and  in  the 
trial  court  judgment  was  rendered  for  the  de- 
fendant. On  appeal,  two  of  the  four  judges 
were  for  reversal  on  the  ground  that  the  de- 
fendant's liability  was  that  of  an  innkeeper; 
the  other  two  were  for  an  affirmance,  holding 
that  the  defendant  was  not  an  innkeeper  in  fact, 
and  that,  as  a  carrier  of  passengers,  he  was 
not  liable  for  baggage  left  in  the  passenger's 
custody.  The  decision  of  the  trial  court  was 
therefore  affirmed.  See  Laffrey  v.  Grum- 
mond,  74  Mich.  186,  16  Am.  St.  Rep.  624,  37 
Am.  &  Eng.  R.  Cas.  236;  American  Transp. 
Co.  v.  Moore,  5  Mich.  368,  affirmed  24  How. 
(U.  S.)  1. 

1.  Notice  to  Passengers  to  Put  Certain  Articles 
In  Custody  of  Officer. — Where  a  passenger  by 
vessel  places  his  baggage  in  a  stateroom,  and 
it  is  stolen  at  night  without  negligence  on 
his  part,  the  owners  of  the  vessel  are  liable, 
though  the  articles  lost  are  such  things  as  a 
pocketbook  and  money,  and  a  watch  and 
chain.  And  a  notice  posted  up  requiring  such 
baggage  to  be  put  in  the  custody  of  an  officer 
of  the  boat  does  not  apply  where  the  passen- 
ger is  furnished  with  a  stateroom.  Crozier  v. 
Boston,  etc.,  Steamboat  Co.,  43  How.  Pr.  (N. 
Y.  Supreme  Ct.)  466,  quoted  in  Woodruff 
Sleeping,  etc.,  Coach  Co.  v.  Diehl,  84  Ind.  474, 
43  Am.  Rep.  102,  9  Am.  &  Eng.  R.  Cas.  294. 

2.  Where  a  passenger  pays  extra  for  a  state- 
room on  a  vessel,  a  rule  requiring  him  to  place 
his  baggage  in  the  care  of  an  officer  of  the 
vessel,  and  forbidding  him  to  take  it  into  his 
stateroom,  is  an  unreasonable  rule,  so  far  as 
it  applies  to  articles  required  for  present  use, 
and  will  not  relieve  the  company  from  liabil- 
ity in  case  of  loss.  Macklin  v.  New  Jersey 
Steamboat  Co.,  7  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  229,  9  Am.  L.  Reg.  N.  S.  239. 

The  carrier  has  a  right  to  require  that  all 
baggage  not  necessary  to  be  used  on  the  voy- 
age be  given  in  charge  of  its  officers.  Van 
Horn  v.  Kermit,  4  E.  D.  Smith  (N.  Y.)  453. 

3.  Contributory  Negligence  of  Passenger.  — 
The  proprietors  of  a  steamboat  are  not  liable 
for  the  loss  of  a  passenger's  baggage  which 
he,  without  their  consent,  deposits  in  his  state- 
room, knowing  that  this  cannot  be  locked, 
when  there  is  a  baggage  porter  known  to  the 
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3.  Passenger  on  Different  Train  from  Baggage — As  Freight — Compensation. — The 

undertaking  of  the  carrier  is  to  carry  the  passenger,  and,  with  him,  his  reason- 
able baggage  ;  if  the  baggage  does  not  go  on  the  same  train  with  the  passen- 
ger it  must  go  as  freight,  and  the  carrier  is  entitled  to  compensation  therefor.1 

No  Compensation — Gratuitous  Bailment. — If  no  compensation  is  paid,  the  carrier's 
liability  is  that  of  a  gratuitous  bailee  only.2 

Exception — Carrier  in  Fault — Express  Consent. — There  is  an  exception  to  the  rule 
where  the  failure  of  the  baggage  to  go  on  the  same  train  with  the  passenger 
is  due  to  the  fault  of  the  carrier,3  or  where  the  carrier  expressly  consents 
that  it  shall  go  on  a  different  train.4  In  such  cases  the  liability  of  the  carrier 
is  the  same  as  in  cases  where  the  baggage  is  carried  on  the  same  train  with 
the  passenger.5 

4.  For  Conversion  or  Delay. — The  carrier  is  liable  for  the  conversion  of  a 
passenger's  baggage  by  its  servants  or  agents,  or  by  a  stranger  where  it  results 
from  a  want  of  due  care  on  the  carrier's  part.6  In  the  event  of  the  destruction 
of  baggage  during  the  time  it  is  in  the  carrier's  custody,  owing  to  its  delay 
or  conversion,  the  carrier's  liability  is  that  of  an  insurer  of  its  safe  delivery, 
and  not  of  a  warehouseman,  although  it  may  at  the  time  be  stored.7  And 


passenger,  whose  duty  it  is  to  take  charge  of 
and  check  all  baggage,  and  when  the  loss 
occurs  while  the  passenger  is  absent  from  his 
room.  Gleason  v.  Goodrich  Transp.  Co.,  32 
Wis.  85,  14  Am.  Rep.  716. 

The  Violation  of  a  Reasonable  Regulation, 
known  to  the  passenger,  is  such  contributory 
negligence  as  will  bar  any  right  to  an  action 
for  loss  of  baggage  which  the  observance  of 
such  regulation  would  have  prevented.  Glea- 
son v.  Goodrich  Transp.  Co.,  32  Wis.  85,  14 
Am.  Rep.  716. 

1.  Goes  as  Freight  —  Extra  Compensation. — 
Graffam  v.  Boston,  etc.,  R.  Co.,  67  Me.  234; 
15  Am.  Ry.  Rep.  372;  Wilson  v.  Grand  Trunk 
R.  Co.,  57  Me.  138,  2  Am.  Rep.  26,  56  Me.  60, 
96  Am.  Dec.  435;  Glasco  v.  New  York  Cent. 
R.  Co.,  36  Barb.  (N.  Y.)  557;  Collins  v. 
Boston,  etc.,  R.  Co.,  10  Cush.  (Mass.)  506; 
Becher  Great  Eastern  R.  Co.,  L.  R.  5  B. 
241,  3  Ry.  &  C.  T.  Cas.  xx,  18  W.  R.  627. 
See  also  Blumenthal  v.  Maine  Cent.  R.  Co.,  79 
Me.  550,  34  Am.  &  Eng.  R.  Cas.  247.  Compare 
Wilson  -'.  Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(Va.)  654. 

2.  Where  No  Compensation  is  Paid — Gratuitous 
Bailment. — Collins  v.  Boston,  etc.,  R.  Co.,  10 
Cush.  (Mass.)  506;  Wilson  v.  Grand  Trunk, 
etc.,  R.  Co.,  56  Me.  60,  96  Am.  Dec.  435,  57 
Me.  138,  2  Am.  Rep.  26. 

3.  Where  Carrier  at  Fault. — See  McCormick 
v.  Pennsylvania  Cent.  R.  Co.,  99  N.  Y.  65, 
52  Am.  Rep.  6,  21  Am.  &  Eng.  R.  Cas.  296; 
St.  Louis  S.  W.  R.  Co.  v.  Ray  (Tex.  1896), 
35  S.  W.  Rep.  951. 

4.  Carrier  Consenting  that  Baggage  shall  Go  by 
Another  Train. — If  a  passenger  pays  his  fare, 
and  his  baggage  is  sent  forward  pursuant  to 
an  agreement  and  as  part  of  the  agreement 
for  which  the  consideration  was  paid,  the 
same  rules  as  to  the  care  and  diligence  due 
from  the  carrier  apply,  whether  the  baggage 
is  forwarded  on  the  same  or  on  a  preceding  or 
subsequent  train.  Warner  v.  Burlington,  etc., 
R.  Co.,  22  Iowa  166,  92  Am.  Dec.  389.  See 
also  Logan  v.  Pontchartrain  R.  Co.,  11  Rob. 
(La.)  24,  43  Am.  Dec.  199. 


Stop-over. — In  Howell  v.  Grand  Trunk  R. 
Co.  (Supreme  Ct.),  36  N.  Y.  Supp.  544,  the 
plaintiff  purchased  a  ticket  of  the  defendant 
and  obtained  permission  to  stop  over  at  an 
intermediate  station  until  the  next  day.  He 
also  asked  that  his  baggage  be  put  off  there, 
but  this  was  not  assented  to,  and  it  was  carried 
through  to  the  point  of  destination  named  in 
the  ticket,  where  it  was  taken  charge  of,  pur- 
suant to  law,  by  the  customs  officer  of  the 
United  States,  and  while  in  his  custody  was 
destroyed  by  fire.  The  company  was  held 
not  liable  for  the  loss. 

5.  Warner  v.  Burlington,  etc.,  R.  Co.,  22 
Iowa  166,92  Am.  Dec.  389;  Curtis  v.  Dela- 
ware, etc.,  R.  Co.,  74  N.  Y.  116,  30  Am.  Rep. 
271.    See  two  preceding  notes. 

6.  Liability  as  for  Conversion. — Thecompany 
is  liable  as  for  a  conversion  where  its  conductor 
took  up  a  satchel  belonging  to  a  passenger, 
which  had  been  left  in  the  car,  and  delivered 
it  to  the  receiver  of  the  road,  who  delivered  it 
to  the  wrong  person.  Morris  v.  Third  Ave. 
R.  Co.,  1  Daly  (N.  Y.)  202,  23  How.  Pr.  (N. 
Y.)  345- 

Tender  Made  Too  Late. —  A  carrier  cannot 
relieve  itself  from  liability  for  a  conversion  of 
a  passenger's  baggage,  by  tendering  it  more 
than  a  year  after  demand  is  made  for  it. 
Lake  Shore,  etc.,  R.  Co.  v.  Warren,  3  Wyo- 
ming 134,  21  Am.  &  Eng.  R.  Cas.  302. 

7.  Loss  During  Conversion  or  Delay. —  In  an 
action  for  an  alleged  conversion  of  certain 
trunks,  it  appeared  that  the  plaintiff,  with  his 
family,  and  baggage  consisting  of  nine  trunks, 
went  to  the  defendant's  depot  to  take  passage 
for  Chicago.  The  baggage  master  demanded 
an  extra  sum  for  excess  baggage,  and  refused 
to  deliver  the  checks  until  it  was  paid.  The 
plaintiff  then  demanded  his  baggage,  but  was 
refused  it  because  it  was  in  the  baggage  van 
and  difficult  to  get  at,  and  would  cause  the  van 
to  miss  the  train.  The  next  day  the  plaintiff 
saw  the  president  of  the  defendant  company, 
who  promised  that  the  baggage  should  be 
stopped  at  Pittsburg,  and  gave  the  plaintiff  an 
order  authorizing  him  to  receive  it  without 
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the  carrier  is  also  liable  for  any  delay  in  delivering  baggage,  whether  the 
bay  ;age  is  injured  thereby  or  not.1 

V.  Limitation  of  Liability— 1.  As  to  Amount. — Under  its  contract  with  a 
passenger,  the  carrier  is  bound  to  carry  only  a  reasonable  amount  of  baggage, 
ami  may  specially  contract  that  it  will  be  liable  for  a  prescribed  amount,  and 
no  more,  provided  such  limitation  is  not  unreasonable.2 

Fraud  on  Part  of  Passenger. — And  if",  by  fraud  or  misrepresentation  on  the  part 
of  the  passenger  or  others,  the  carrier  is  induced  to  receive  a  greater  amount, 
its  liability  for  the  excess  is  that  of  a  gratuitous  bailee  merely.3 

Waiver  of  Limitation. — But  if  the  carrier's  agent  accepts  a  greater  amount, 
cither  upon  the  payment  of  extra  compensation  or  without  it,  and  such  agent 
is  aware  of  all  the  facts  in  relation  to  the  baggage  accepted,  the  carrier 
becomes  liable  for  the  entire  amount,  notwithstanding  the  limitation  in  the 
ticket.    Its  action,  in  accepting  the  baggage  as  offered,  constitutes  an  implied 


checks.  On  demanding  it  at  Pittsburg  he  was 
informed  that  it  had  gone  on  to  Chicago,  but 
was  given  an  order  for  it  to  be  delivered  to 
him  there.  On  arriving  at  Chicago  he  found 
that  it  had  been  destroyed  in  a  fire  the  night 
before.  It  was  held  that  the  facts  authorized 
a  finding  that  the  defendant  had  converted  the 
baggage  at  the  starting  point;  that  there  was 
not,  subsequently,  such  a  renewal  of. the  rela- 
tion of  carrier  and  passenger  and  such  a 
resumption  of  possession  and  control  by  the 
plaintiff  as  constituted  a  waiver  of  any  claim, 
except  for  nominal  damages  for  such  con- 
version; assuming  the  wrongful  conversion, 
the  duty  rested  upon  the  defendant,  if  it 
desired  to  escape  liability,  to  restore  to  the 
actual  possession  of  the  plaintiff  the  property 
wrongfully  taken  from  him.  McCormick  v. 
Pennsylvania  Cent.  R.  Co.,  99  N.  Y.  65,  25 
Am.  &  Eng.  R.  Cas.  296,  52  Am.  Rep.  6. 

But  compare  the  holding  of  the  court  on  a 
previous  appeal  of  this  case,  on  slightly  dif- 
ferent evidence,  to  the  effect  that  the  passen- 
ger had  so  far  resumed  control  of  the  baggage 
as  to  prevent  a  recovery  of  more  than  nominal 
damages  for  the  original  conversion.  McCor- 
mick v.  Pennsylvania  Cent.  R.  Co.,  80  N.  Y. 
353,  2  Am.  &  Eng.  R.  Cas.  635. 

1.  Delay  in  Delivery  of  Baggage. — Interna- 
tional, etc.,  R.  Co.  v.  Philips,  63  Tex.  590 
(rule  as  to  measure  of  damages  in  such  a  case 
stated) . 

The  Act  of  the  Thirteenth  General  Assembly 
of  Iowa,  c.  165,  providing  that  for  every  day's 
detention  to  travelers  in  consequence  of  dam- 
age for  delay  of  baggage  and  necessary  delay 
in  suit  for  same,  common  carriers  shall  pay  to 
each  person  so  delayed  not  less  than  three  dol- 
lars, which  shall  be  added  to  the  judgment  for 
damage  to  property,  should  the  action  be  sus- 
tained, does  not  authorize  a  recovery  for  de- 
lay caused  to  a  traveler  by  the  mere  detention 
of  baggage,  but  only  for  such  delay  as  results 
from  damage  to  the  baggage.  Anderson  v. 
Toledo,  etc.,  R.  Co.,  32  Iowa  86,  10  Am.  Ry. 
Rep.  16. 

2.  Right  tc  Limit  Liability  as  to  Amount  of 
Baggage. — Norfolk,  etc.,  R.  Co.  v.  Irvine,  84 
Va.  553;  Humphreys  v.  Perry,  148  U.  S.  627, 
54  Am.  &  Eng.  R.  Cas.  29,  reversing  39  Fed. 
Rep.  417,  40  Am.  &  Eng.  R.  Cas.  636;  Cole  v. 
Goodwin,  19  Wend.  (N.Y.)  251,  32  Am.  Dec. 


470  (where  the  general  subject  is  discussed  at 
great  length). 

It  is  competent  for  passenger  carriers,  by 
specific  regulations  which  are  reasonable  and 
not  inconsistent  with  any  statute  or  its  duties 
to  the  public,  and  which  are  distinctly  brought 
to  the  knowledge  of  the  passenger,  to  protect 
themselves  against  liability  as  insurers  of 
baggage  exceeding  a  fixed  amount  in  value, 
except  upon  additional  compensation  propor- 
tioned to  the  risk.  New  York  Cent.,  etc.,  R. 
Co.  v.  Fraloff,  100  U.  S.  24,  follow ed  in  The 
Majestic,  56  Fed.  Rep.  244. 

Where  a  passenger  sues  the  carrier  for  the 
loss  of  baggage,  and  declares  on  the  contract 
to  carry  safely,  and  the  carrier  sets  up  in  de- 
fense a  plea  that  its  liability  is  limited  to 
"wearing  apparel  not  exceeding  one  hundred 
dollars  in  value,"  a  replication  setting  up  the 
gross  negligence  of  the  carrier  is  bad  on  de- 
murrer. Shaw  v.  Canadian  Pac.  R.  Co.,  5 
Manitoba  L.  Rep.  334. 

In  Davis  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
744,  the  court  held  that  a  limitation  of  the  car- 
rier's liability  to  one  hundred  dollars  for  bag- 
gage was  invalid  under  1308,  2184  of  the 
Code,  and  would  not  be  allowed,  although  the 
contract  was  made  in  another  state,  there 
being  no  proof  as  to  the  laws  of  such  state. 
In  such  a  case,  it  would  be  presumed  that  the 
laws  of  such  other  state  were  the  same  as 
those  of  Iowa. 

3.  Passenger's  Fraud  or  Misrepresentation. — 
In  Humphreys  v.  Perry,  148  U.  S.  627,  54 
Am.  &  Eng.  R.  Cas.  29,  a  passenger  presented 
to  the  baggage  agent  of  the  railroad  com- 
pany his  trunk  as  containing  his  personal 
baggage,  and  received  the  usual  check  for  it, 
without  informing  the  agent  as  to  its  actual 
contents.  The  trunk  and  contents  having 
been  lost  on  the  trip,  the  passenger  brought 
suit  for  nine  thousand  dollars,  claiming  t3hat 
his  trunk  contained  that  amount  of  valuable 
jewelry,  which  was  the  fact.  The  court  held 
that  he  could  not  recover  it,  there  being  a  rule 
of  the  company  against  carrying  valuables 
as  baggage,  and  its  acceptance  of  the  trunk 
having  been  secured  by  implied  misrepre- 
sentations. Reversing  Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  39  Fed.  Rep.  417,  40  Am. 
&  Eng.  R.  Cas.  636.  The  opinion  reviews  the 
authorities  at  great  length. 
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waiver  of  the  limitation  on  the  part  of  the  carrier.1 

Reasonableness  of  Regulation. — Whether  any  particular  regulation  of  the  carrier, 
in  regard  to  the  amount  of  baggage  it  will  assume  to  be  responsible  for,  and 
the  extent  to  which  it  will  be  responsible,  is  reasonable,  must  be  determined 
from  the  circumstances  of  each  case,  and  such  reasonableness  is  generally  a 
question  for  the  jury.2 

2.  As  to  Character  of  Liability. — The  rule  in  this  connection  is  that  a  carrier 
may,  by  special  contract  or  by  a  notice  assented  to  by  the  passengers,  limit 
its  liability  as  insurer,  and  confine  it  to  losses  arising  from  the  negligence  or 
misconduct  of  its  agents;  but  in  no  case  can  it  stipulate  for  exemption  from 
liability  for  losses  caused  by  its  own  negligence  or  wrongdoing,  or  that  of  its 
servants  or  agents.3 


1.  Waiver  by  Carrier. — Chicago,  etc.,  R.  Co. 
v.  Conklin,  32  Kan.  ;  Glasco  v.  N.  Y.  Cent. 
R.  Co.,  36  Barb.  (N.  Y.)  557.  In  Baldraff  v. 
Camden,  etc.,  R.  Co.,  2  Fed.  Cas.  507,  a  pas- 
senger whose  trunk  contained  a  quantity  of 
coin  paid  the  charge  for  extra  baggage  de- 
manded by  the  baggage  master,  but  did  not 
inform  him  that  the  trunk  contained  coin  in 
addition  to  clothing.  In  an  action  against 
the  carrier  for  the  loss  of  the  trunk,  it  was 
held  that  it  was  not  liable  for  the  value  of  the 
coin.  But  as  to  whether  this  is  in  accord  with 
the  general  doctrine,  see  supra,  this  title, 
What  Constitutes  Baggage — Merchandise  as 
Baggage. 

2.  Regulations  as  to  Liability — Validity  of. — A 

regulation  that  a  passenger  shall,  upon  receiv- 
ing his  baggage,  surrender  the  excess  baggage 
coupon  ticket  given  him  upon  his  payment  of 
the  extra  charge,  is  reasonable,  and  he  cannot 
insist  upon  having  his  baggage  and  retaining 
the  check ;  such  a  regulation  in  no  way  conflicts 
with  the  statute  prohibiting  common  carriers 
from  limiting  their  common-law  liability. 
Texas  Mexican  R.  Co.  -•.  Willis,  3  Tex.  App. 
Civ.  Cas.,  §71 ;  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
84  Va.  553,  85  Va.  217,  37  Am.  &  Eng.  R.  Cas. 
227. 

In  an  action  against  a  railroad  company  for 
loss  of  a  stock  of  jewelry,  shipped  on  a  passen- 
ger train,  it  appeared  that  it  was  the  rule  of 
the  company  that  no  such  property  could  be 
sent  on  passenger  trains  as  baggage  without  a 
special  permit  which  would  be  granted  only 
upon  a  bond  being  given.  The  plaintiff  wrote 
to  the  company  to  send  him  the  usual  permit, 
but  some  delay  occurred  about  the  bond,  and 
he  shipped  his  jewelry  without  waiting  for  it. 
It  was  held  that  he  was  estopped  to  set  up  his 
ignorance  of  the  company's  regulation  ;  that 
having  procured  the  company's  agent  to  ship 
such  property  as  baggage,  with  full  knowledge 
of  the  rule  prohibiting  agents  from  doing  so, 
he  could  not  recover  the  value  of  his  property. 
Weber  Co.  v.  Chicago,  etc.,  R.  Co.  (Iowa 
1S94),  60  N.  W.  Rep.  637. 

Unreasonable  Regulations. — Where  its  char- 
ter provides  that  it  shall  carry  the  baggage  of 
its  passengers  free,  a  company  cannot  make  a 
regulation  that  it  will  carry  no  baggage  un- 
less it  is  booked  and  paid  for.  Williams  v. 
Great  Western  R.  Co.,  10  Exch.  15. 

A  regulation  by  the  carrier  that  it  will  not  be 
liable  for  any  passenger's  baggage,  unless  fully 
and  properly  addressed,  with  the  name  and 


destination  of  the  owner  thereon,  is  not  a  rea- 
sonable one  under  the  Railway  and  Canal 
Traffic  Act  of  1857,  §  7,  and  will  not  be  en- 
forced. Cutler  v.  North  London  R.  Co., 
19       B.  Div.  64,  31  Am.  &  Eng.  R.  Cas.  105, 

5  Ry.  &  C.  T.  Cas.  ix.  In  this  case  the  plain- 
tiff was  the  holder  of  a  season  ticket  from  B. 
to  K.  under  a  special  contract  by  which  he 
agreed  to  abide  by  all  of  defendant's  regula- 
tions, etc.  He  had  with  him  a  bag  not  ad- 
dressed as  required  ;  he  saw  it  labeled  for  K. 
by  one  of  the  defendant's  servants,  and  left  the 
train  at  an  intermediate  station,  going  to  K. 
by  a  later  train.  On  arriving  there  the  bag 
could  not  be  found ;  there  was  no  evidence 
that  it  had  ever  reached  K.  It  was  held  that 
the  carrier  was  liable. 

The  plaintiff's  ticket  for  transportation  from 
Hamburg  to  New  York  City,  issued  by  the  de- 
fendant, contained  a  condition  limiting  the 
defendant's  liability  for  loss  of  baggage  to  fifty 
dollars.  The  plaintiff's  baggage,  consisting  of 
wearing  apparel  for  herself  and  two  children, 
and  valued  at  two  hundred  and  eighty-three 
dollars,  was  lost  on  the  way,  It  was  held 
that  a  finding  by  the  jury,  that  the  provision 
limiting  defendant's  liability  was  unreasona- 
ble, was  right.  Glovinsky  v.  Cunard  Steam- 
ship Co.,  4  Misc.  Rep.  (N.  Y.  City  Ct.) 
266. 

A  railway  company  cannot  refuse  to  carry 
as  luggage  a  package  brought  by  a  passenger 
and  made  up  in  a  railway  wrapper  or  a  horse- 
rug,  on  the  ground  that  it  consists  of  articles 
of  clothing ;  nor  can  they  oblige  the  passen- 
ger to  take  it  along  with  him  in  the  carriage, 
so  as  to  throw  on  him  the  responsibility  for 
its  safety.  Munster  v.  South  Eastern  R.  Co., 
4  C.  B.  N.  S.  676,  93  E.  C.  L.  676,  4  Jur.  N. 
S.  738,  27  L.  J.  C.  P.  308. 

3.  May  Limit  Its  Liability  as  Insurer — Ala- 
bama.— Mobile,  etc.,  R.  Co.  v.  Hopkins,  41 
Ala.  486,  94  Am.  Dec.  607. 

Indiana. — Indianapolis,  etc.,  R.  Co.  V.  Cox, 
29  Ind.  360,  95  Am.  Dec.  640. 

Maine. — Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659. 

Massachusetts . — Squire  v.  New  York  Cent. 
R.  Co.,  9S  Mass.  239,  93  Am.  Dec.  162. 

New  1'ork. — Camden,  etc.,  R.,  etc.,  Co.  v. 
Burke,  13  Wend.  (N.  Y.)  611,  28  Am.  Dec.  488. 

Arorth  Carolina. — Smith  -•.  North  Caro- 
lina R.  Co.,  64  N.  Car.  235. 

Pennsylvania. — Bingham  v.  Rogers,  6  W. 

6  S.  (Pa.)  495,  40  Am.  Dec.  581. 
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As  to  Character  of  Liability. 


Free  Passes. — The  fact  that  the  plaintiff  is  using  a  free  pass,  which  contains 
the  limitation,  does  not  alter  the  rule.1  Where  baggage  is  checked  to  a  point 
beyond  the  line  of  the  carrier  selling  the  ticket,  the  carrier  may  stipulate 
that  its  liability  shall  not  extend  to  losses  not  occurring  on  its  own  lines.2 

English  Rule — Railway  Traffic  Act. — The  rule  in  England  at  one  time  was  that  a 
carrier  had  a  right  to  stipulate  against  liability  for  the  loss  of  a  passenger's 
baggage  resulting  from  any  cause  whatever.3  But  the  rule  has  been  changed 
by  the  Railway  and  Canal  Traffic  Act,  which  forbids  a  common  carrier  of 
goods  to  stipulate  against  liability  for  losses  resulting  from  its  own  negligence, 
and  this  act  is  construed  as  embracing  a  carrier  of  baggage.4 


South  Carolina. — Swindler  v.  Milliard,  2 
Rich.  (S.  Car.)  286,  45  Am.  Dec.  732. 

Tennessee. — Coward  v.  East  Tennessee  R. 
Co.,  16  Lea  (Tenn.)  225,  57  Am.  Rep.  227. 

Texas. — International,  etc.,  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  App.  644. 

See  also  Shaw  v.  Great  Western  R.  Co. 
(1894),  1  Q;,  B.  373,  10  R.  85;  Cohen  v.  South 
Eastern  R.  Co.,  2  Exch.  Div.  253,  25  W.  R. 
475,  affirming  1  Exch.  Div.  217;  Laing  v. 
Colder,  8  PaTSt.  479,  49  Am.  Dec.  533. 

In  Louisville,  etc.,  R.  Co.  v.  Nicholai,  4 
Ind.  App.  119,  the  plaintiff  had  purchased  of 
the  defendant  company  a  ticket  for  transpor- 
tation over  its  own  and  connecting  lines  from 
Portland,  Oregon,  to  Indianapolis.  The 
ticket  contained  the  provision  that  "  none  of 
the  companies  represented  in  this  ticket  will 
assume  any  liability  on  baggage  except  for 
wearing  apparel,  and  then  only  for  a  sum  not 
exceeding  one  hundred  dollars."  Following 
this  was  the  signature  of  the  passenger  agent 
of  the  defendant's  line,  and  immediately  after 
that  the  words:  "I  agree  to  the  above  con- 
tract," signed  by  the  passenger.  When  the 
trunk  reached  its  destination,  it  was  discovered 
that  a  sealskin  sacqueand  jewelry  to  the  value 
of  three  hundred  dollars  had  been  abstracted 
en  route.  The  court  held  that  as  the  contract 
for  exemption  from  loss  did  not  relate  to  loss 
or  damage  from  a  particular  cause,  but  only 
to  the  amount  of  loss,  and  the  defendant 
did  not  attempt  to  account  for  the  failure  to 
deliver  the  baggage,  the  jury  were  entitled  to 
infer  negligence  on  the  part  of  the  defendant, 
and  it  was  liable  to  the  plaintiff  for  the  full 
amount  lost. 

No  Exemption  from  Liability  for  Negligence. — 
The  status  of  railroad  corporations  and  other 
common  carriers  as  quasi-public  institutions, 
and  the  uniform  policy  of  the  law,  forbid  that 
they  should  be  allowed  in  any  case  to  exempt 
themselves  from  liability  for  the  consequences 
of  their  own  negligence  or  wrongdoing.  Mo- 
bile, etc.,  R.  Co.  v.  Hopkins,  41  Ala.  486,  94 
Am.  Dec.  607  ;  Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius, 19  Ohio  St.  221,  2  Am.  Rep.  391.  See 
also  Adams  Express  Co.  v.  Stettaners,  61  111. 
1  "4,  14  Am.  Rep.  57  ;  International,  etc.,  R.  Co. 
v.  Foltz,  3  Tex.  Civ.  App.  644;  Glovinsky  v. 
Cunard  Steamship  Co.,  4  Misc.  Rep.  (N.  Y. 
City  Ct.)  266.  See  Cohen  v.  South  Eastern  R. 
Co.,  2  Exch.  Div.  259. 

A  railway  company  is  not  exempt  from  lia- 
bility for  damage  caused  by  its  own  negligence 
under  a  special  contract  for  the  transportation 
of  troops,  whereby  it  is  provided  that  "  the 


baggage  shall  remain  in  charge  of  a  guard 
provided  by  the  troops,  the  company  accept- 
ing no  responsibility."  Martin  v.  Great  In- 
dian Peninsular  R.  Co.,  L.  R.  3  Exch.  9,  17  L. 
T-  349- 

Where  a  trunk  of  a  passenger  contains  specie 
it  is  not  incumbent  on  him  to  inform  the  car- 
rier of  its  contents,  unless  inquired  of,  not- 
withstanding the  advertisement  of  the  carrier 
that  passengers  are  "  prohibited  from  taking 
anything  as  baggage  but  their  wearing  apparel, 
which  will  be  at  the  risk  of  the  owner;"  and 
where  the  extra  weight  of  the  passenger's  bag- 
gage, including  the  trunk,  was  paid  for,  and 
the  agents  of  the  carrier  took  charge  of  it,  the 
court  held  that  it  was  immaterial  whether  the 
trunk  was  to  be  viewed  as  baggage  or  freight, 
and  that  the  carrier  was  responsible  for  its  loss 
through  the  negligence  or  fraud  of  its  agent. 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16  Pa.  St.  67, 
55  Am.  Dec.  481. 

1.  Conditions  Not  Valid  inFreePass. — Mobile, 
etc.,  R.  Co.  v.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607.  Compare  Kinney  v.  Central  R. 
Co.,  32  N.  J.  L.  407,  90  Am.  Dec.  675.  See 
also  Illinois  Cent.  R.  Co.  v.  Read,  37  111. 
484,  87  Am.  Dec.  260. 

In  the  first  of  the  above  cases  a  railroad 
company  issued  a  free  ticket,  containing  the 
provision  thereon  that  "  the  person  accepting 
this  free  ticket  in  consideration  thereof  as- 
sumes all  risk  of  accident,  and  expressly 
agrees  that  the  company  shall  not  be  liable 
under  any  circumstances,  whether  of  the  neg- 
ligence of  their  agents  or  otherwise,  for  any 
injury  to  the  person  or  property. "  The  court 
held  that  the  company  was  not  thereby 
relieved  from  liability  for  loss  of  baggage 
resulting  from  the  wilful  act  or  tort  of  its 
employees. 

2.  Gulf,  etc.,  R.  Co.  v.  Ions,  3  Tex.  Civ. 
App.  619.  See  infra,  this  title,  Connecting 
Lines  and  Through  Tickets. 

3.  English  Rule". — Morville  v.  Great  North- 
ern R.  Co.,  16  Jur.  528,7  Railw.  Cas.  830; 
Chippendale  v.  Lancashire,  etc.,  R.  Co.,  15 
Jur.  1 106,  7  Railw.  Cas.  824;  Carr  v.  Lan- 
cashire, etc.,  R.  Co.,  7  Exch.  707,  17  Jur. 
397.  See  also  Austin  v.  Manchester,  etc.,  R. 
Co.,  16  B.  600,  71  E.  C.  L.  600,  15  Jur. 
670,  10  C.  B.  454,  70  E.  C.  L.  454,  16  Jur.  763; 
Shaw  v.  York,  etc.,  R.  Co.,  13  B.  347.  66 
E.  C.  L.  347,  13  Jur.  385,  6  Railw.  Cas.  87. 
Compare  McManus  v.  Lancashire,  etc.,  R. 
Co.,  4  H.  &  N.  327. 

4.  English  Railway  Traffic  Act. — Section  7  of 
the  Railway  and  Canal  Traffic  Act  provided  : 
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3.  Limitation  must  Be  by  Special  Contract. — The  carrier  can  restrict  his  com- 
mon-law liability  only  by  special  contract  with  the  passenger,  or  by  a  notice 
or  regulation  brought  to  the  passenger's  knowledge,  and  assented  to  by  him, 
expressly  or  impliedly.1 

Assent — Burden  of  Proof. — Words  on  a  railroad  ticket  or  baggage  check,  pur- 
porting to  limit  the  liability  of  the  carrier  to  a  specific  amount  for  loss  of 
baggage  or  to  losses  occasioned  by  its  own  or  its  servants'  negligence,  are  not 
binding  on  the  passenger,  and  do  not  affect  his  rights  as  against  the  carrier 
unless,  with  knowledge  of  it,  he  assents  to  it;  and  the  burden  of  proving  such 
assent  is  upon  the  carrier.2 


"  Every  such  company  shall  be  liable  for 
the  loss  of  or  for  injury  done  to  any  horses, 
cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forward- 
ing, or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its 
servants,  notwithstanding  any  notice,  condi- 
tion, or  declaration  made  and  given  by  such 
company  contrary  thereto,  or  in  any  wise  lim- 
iting such  liability."  In  construing  this  sec- 
tion Mellish,  L.  J.,  said:  "It  seems  to  me 
that  passengers'  luggage  comes  within  the 
plain  words  of  that  section.  *  *  *  And  it  not 
only  comes  within  the  words,  but  it  comes 
within  the  mischief  which  the  act  contem- 
plated ;  because  it  is  obvious  that  if  the 
company  choose  to  insert  at  the  back  of  their 
ticket  some  regulation  that  they  will  not  be 
answerable  for  the  loss  of  passengers'  lug- 
gage by  themselves  or  their  agents,  it  comes 
within  the  mischief  which  the  act  contem- 
plated. The  passenger  has  no  remedy  unless 
he  gives  up  his  journey  altogether;  he  has  no 
choice."  It  was  accordingly  so  held  by  the 
entire  court ;  Brett,  J.  A.,  in  his  opinion,  say- 
ing that  the  case  of  Stewart  v.  London,  etc., 
R.  Co.,  3  H.  &  C.  135,  IO  Jur-  N-  S.  S05, 
should  be  overruled .  Cohen  v.  South  East- 
ern R.  Co.,  2  Exch.  Div.  259.  The  passenger 
was  allowed  to  recover,  it  appearing  that  the 
loss  was  occasioned  through  the  company's 
negligence. 

"At  Owner's  Risk" — Canada. — In  Dixon  v. 
Richelieu  Nav.  Co.,  15  Ont.  App.  647,  39  Am. 
&  Eng.  R.  Cas.  425,  the  plaintiff,  a  commercial 
traveler  for  a  jewelry  firm,  took  passage  on 
the  defendant  company's  road  from  Montreal 
to  Toronto,  having  a  ticket  issued  upon  this 
condition  :  "  With  an  allowance  of  three  hun- 
dred pounds  of  baggage  free,  but  the  baggage 
must  be  at  the  owner's  risk  against  all  casual- 
ties." Though  his  trunks  contained  mer- 
chandise only,  they  were  accepted  by  the 
defendant  as  baggage  with  full  knowledge  of 
the  fact.  The  trunks  having  been  lost  by  the 
defendant's  negligence,  it  was  held  that  there 
could  be  no  recovery ;  that  the  stipulation  was 
valid,  and  released  the  defendant  from  all  lia- 
bility whatever. 

1.  Necessity  for  Special  Contract.  —  Mauritz  v. 
New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  765,21 
Am.  &  Eng.  R.  Cas.  286;  Hollister  v.  Now- 
len,  19  Wend.  (N.  Y.)  234,  32  Am.  Dec.  455; 
Cole  v.  Goodwin,  19  Wend.  (N.  Y.)  251,  32  Am. 
Dec.  470;  Camden,  etc.,  R.,  etc.,  Co.  v.  Belk- 
nap, 21  Wend.  (N.  Y.)  354;  Rawson  v.  Penn- 
sylvania R.  Co.,  48  N.  Y.  212,  8  Am.  Rep. 
543;  Kansas  City,  etc.,  R.  Co.  v.  Rodebaugh, 
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38  Kan.  45,  34  Am.  &  Eng.  R.  Cas.  219;  Bal- 
timore, etc.,  R.  Co.  v.  Campbell,  36  Ohio  St. 
647,  38  Am.  Rep.  617,  3  Am.  &  Eng.  R.  Cas. 
246;  Malone  v.  Boston,  etc.,  R.  Corp.,  12  Grav 
(Mass.)  388,  74  Am.  Dec.  598;  Anderson  -'. 
Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  747,  40 
Am.  &  Eng.  R.  Cas.  624. 

In  all  of  the  foregoing  cases,  there  was  a 
notice  printed  on  the  ticket  stipulating  that 
the  railroad  company's  liability  for  loss  of 
baggage  should  not  exceed  a  certain  amount, 
or  should  cover  only  a  certain  class  of  losses; 
in  some  the  notice  was,  "All  baggage  at  the 
risk  of  passengers."  In  every  case  it  was  held 
that  the  contract  or  stipulation  did  not  affect 
the  passenger  unless  it  was  brought  to  his  no- 
tice, and  that  there  was  no  presumption  that 
he  had  seen  or  assented  to  the  stipulation 
merely  because  he  bought  and  used  the  ticket. 
See  also  Macklin  v.  New  Jersey  Steamboat  Co., 
7  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  229,  9  Am.  L. 
Reg.  N.  S.  239. 

Regulations  to  be  Approved  by  Certain  Official 
— New  Brunswick. — A  statute  provided  that 
railway  commissioners  might  make  "  regula- 
tions for  the  safe  construction  and  working  of 
the  railways  under  their  charge  for  the  trans- 
mission of  goods  and  passengers  thereon,"  but 
that  such  regulations  must  be  first  approved  by 
the  governor  in  council.  Notice  was  posted 
at  stations,  limiting  the  carrier's  liability,  but 
the  limitation  had  not  been  approved  by  the 
governor  in  council,  and  the  plaintiff  had  no 
notice  of  it,  at  the  time  of  shipping  baggage 
over  the  road.  The  baggage  was  lost  en  route, 
and  it  was  held  that  the  defendants  were  liable 
for  the  loss  as  common  carriers.  Willis  v. 
European,  etc.,  R.  Co.,  13  New  Bruns.  157. 

2.  Ticket  Containing  Restriction — Notice — As- 
sent.— Wiegand  v.  Central  R.  Co.  of  New 
Jersey,  75  Fed.  Rep.  370;  Rawson  v.  Penn- 
sylvania R.  Co.,  48  N.  Y.  212,  8  Am.  Rep. 
543 ;  Indianapolis,  etc.,  R.  Co.  v.  Cox,  29  Ind. 
360,  95  Am.  Dec.  640.  See  also  Cole  v.  Good- 
win, 19  Wend.  (N.  Y.)  251,  32  Am.  Dec.  470, 
where  the  general  subject  of  the  limitation  of 
a  carrier's  liability  is  discussed  at  great  length, 
and  numerous  authorities  reviewed.  See  cases 
cited  in  preceding  note. 

In  Anderson  v.  Canadian  Pac.  R.  Co.,  17 
Ont.  Rep.  747,  40  Am.  &  Eng.  R.  Cas.  624,  a 
passenger  ticket  had,  among  other  conditions 
printed  on  it,  one  limiting  the  liability  of  the 
company  for  loss  of  baggage  to  one  hundred 
dollars.  Immediately  below  the  conditions 
was  the  following  agreement :  "  In  considera- 
tion of  the  reduced  rate  at  which  this  ticket  is 
sold,  I  hereby  agree  to  all  the  provisions  of 
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When  Passenger  must  Have  Notice. — There  must  be  proof  of  actual  notice  to  the 
passenger  of  the  limitation  before  the  train  is  started,  and  while  he  has  an 
opportunity  to  leave  the  car  and  remove  his  baggage.1 

Indorsement  of  Ticket. — An  indorsement  made  in  writing  on  the  ticket  by  the 
passenger  is  said  to  be  not  enough  where  it  is  not  shown  that  he  knew,  or 
ought  reasonably  to  have  known,  its  purport  in  time  to  withdraw  from  the 
contract  before  his  train  started.2 


the  above  contract.  (Sigttature.)"  Printed  on 
the  ticket,  among  the  stipulations,  was:  "If 
this  ticket  and  its  coupons  are  canceled  with 
a  punch,  it  indicates  that  this  ticket  was  sold 
at  a  reduced  rate."  The  ticket  was  not  signed 
by  the  party  to  whom  it  was  issued,  nor  was  it 
sold  at  a  reduced  rate.  It  was  held  that  the 
party  to  whom  the  ticket  was  issued  did  not 
take  it  subject  to  the  condition  limiting  the 
company's  liability. 

Question  of  Fact. — A  notice  limiting  the  lia- 
bility of  the  carrier,  printed  on  the  back  of  a 
ticket,  does  not  raise  a  legal  presumption  that 
the  passenger  knew  of  and  assented  to  such 
condition  before  the  journey  was  commenced  ; 
and  whether  the  passenger  did  have  actual  no- 
tice of  such  condition  before  starting  on  the 
journey  is  a  question  for  the  jury.  Brown  v. 
Eastern  R.  Co.,  n  Cush.  (Mass.)  97. 

Posting  a  Printed  Copy  of  Certain  Regulations 
in  the  carrier's  steamboat  and  in  its  office  does 
not  charge  the  passenger  with  notice  of  such 
regulations,  unless  they  are  specially  and  spe- 
cifically brought  to  his  attention.  Macklin  v. 
New  Jersey  Steamboat  Co.,  7  Abb.  Pr.  N.  S. 
(N.  Y.  C.  PI.)  229,  9  Am.  L.  Reg.  N.  S.  239. 

In  Hollister  v.  Nowlen,  19  Wend.  (N.  Y.) 
248,  32  Am.  Dec.  455,  the  notice  printed  on 
large  sheets,  and  conspicuously  posted  in  the 
depots  and  offices  of  the  stage  company,  was 
that  all  baggage  shipped  over  that  line  would 
be  at  the  passenger's  risk.  The  court,  in  hold- 
ing that  this  would  not  affect  the  passenger's 
rights  unless  shown  to  have  been  brought  to 
his  notice,  said,  by  Bronson,  J. :  "After  all  that 
has  been  or  can  be  said  in  defense  of  these 
notices,  whether  regarded  either  as  a  ground 
for  presuming  fraud  or  implying  a  special 
agreement,  it  is  impossible  to  disguise  the  fact 
that  they  are  a  mere  contrivance  to  avoid  the 
liability  which  the  law  has  attached  to  the 
employment  of  the  carrier.  *  *  *  The  doc- 
trine that  a  carrier  may  limit  his  responsi- 
bility by  a  notice  was  wholly  unknown  to  the 
common  law  at  the  time  of  our  Revolution. 
It  has  never  been  received  in  this,  nor,  so  far 
as  I  have  observed,  in  any  of  the  other  states." 

Passenger  Unable  to  Read. — In  Camden,  etc., 
R.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55  Am. 
Dec.  481,  a  printed  notice  in  English,  to  a 
German  ignorant  of  the  English  language, 
was  held  to  be  of  no  effect  as  a  notice  of  the 
limitation  of  the  carrier's  common-law  liabil- 
ity, the  court  saying  that  it  was  incumbent  on 
the  carrier,  in  such  case,  to  prove  the  passen- 
ger's knowledge  of  the  limitation  imposed. 
The  same  view  is  upheld  in  Mauritz  v.  New 
York,  etc.,  R.  Co.,  23  Fed.  Rep.  765,  21  Am. 
&  Eng.  R.  Cas.  286. 

The  plaintiff  purchased  from  an  agent  a  non- 
transferable return  ticket  which  had  printed 


on  it  a  number  of  conditions,  one  of  which 
limited  the  liability  of  the  company  for  bag- 
gage to  wearing  apparel  not  exceeding  one 
hundred  dollars  in  value,  and  another  required 
the  signature  of  the  passenger  for  the  purpose 
of  identification,  and  to  prevent  a  transfer. 
The  agent  obtained  the  plaintiff's  signature  to 
the  ticket,  explaining  that  it  was  for  the  pur- 
pose of  identification,  but  did  not  read  or  ex- 
plain to  her  any  of  the  conditions ;  and  hav- 
ing sore  eyes  at  the  time  she  was  unable  to 
read  them  herself.  An  accident  happened  to 
the  train,  and  the  plaintiff's  baggage,  valued  at 
over  one  thousand  dollars,  caught  fire,  and 
was  destroyed.  In  an  action  for  damage 
for  such  loss  it  was  held  that  there  was 
sufficient  evidence  that  the  loss  of  the  b?g- 
gage  was  caused  by  the  defendant's  negligence, 
and  that,  the  special  conditions  printed 
on  the  ticket  not  having  been  brought  to 
the  notice  of  the  plaintiff,  she  was  not  bound 
by  them,  and  could  recover  the  full  amount  of 
her  loss  from  the  company.  Bate  v.  Cana- 
dian Pac.  R.  Co.,  18  Can.  Sup.  Ct.  697,  re- 
versing 15  Ont.  App.  388,  37  Am.  &  Eng.  R. 
Cas.  216.  See  also  Burke  v.  Sbuth  Eastern 
R.  Co.,  5  C.  P.  Div.  1. 

Where  Regulation  Reasonable. — In  Wisconsin 
it  has  been  held  that  where  the  notice  limiting 
the  carrier's  liabilit}'  is  a  reasonable  one,  and 
such  as  the  carrier  has  a  right  to  impose,  it 
becomes  binding  upon  being  brought  to  the 
passenger's  knowledge,  and  it  is  not  essential 
that  it  should  also  have  been  assented  to  by 
him.  Gleason  v.  Goodrich  Transp.  Co.,  32 
Wis.  97,  14  Am.  Rep.  716. 

Passenger  Held  Bound  by  Notice  on  Ticket. — In 
The  Majestic,  60  Fed.  Rep.  624,  at  the  bot- 
tom of  the  ticket  were  the  words  :  "  See  back," 
and  on  the  back  was  a  condition  limiting  the 
carrier's  liability  for  baggage  to  a  certain  sum, 
unless  extra  payment  should  be  made.  It 
was  held  that  when  the  passenger  received  the 
ticket  in  ample  time  to  examine  it  thoroughly 
before  embarking  he  was  bound  by  the  limi- 
tation. 

1.  Passenger  must  Assent  before  Cars  Start. — 

Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(Va.)  654;  Mauritz  v.  New  York,  etc.,  R.  Co., 
23  Fed.  Rep.  766,  21  Am.  &  Eng.  R.  Cas.  2S6 ; 
Logan  v.  Pontchartrain  R.  Co.,  11  Rob.  (La.) 
24,  43  Am.  Dec.  199. 

The  fact  that  the  limitation  was  brought  to 
the  passenger's  notice  after  the  journey  had 
commenced  will  not  render  it  binding,  or  affect 
the  passenger's  rights.  Rawson  Pennsyl- 
vania R.  Co.,  48  N.  Y.  212,  3  Am.  Ry.  Rep. 
528,  8  Am.  Rep.  543,  affirming  2  Abb.  Pr.  N. 
S.  (N.  Y.)  220. 

2.  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  (Va.)  654. 
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Limitation  by  Special  Contract. 


Special  Excursion  Train — Reduced  Rate  of  Fare. — It  has  been  held  in  an  English  case 
that  when  the  notices  advertising  a  special  excursion  train  at  reduced  rates 
announce  a  limitation  as  to  the  carrier's  liability  for  baggage  on  that  train,  a 
passenger  boarding  such  train  is  bound  by  it,  particularly  where  his  ticket 
refers  to  the  limitation,  although  he  may  not  in  fact  be  aware  of  it.1 

Receipt  for  Bag-gage. — Where  the  passenger  receives  from  the  carrier  a  paper, 
which,  from  the  circumstances  of  the  transaction,  he  has  a  right  to  regard 
merely  as  a  voucher  or  receipt  to  enable  him  to  follow  and  identify  his 
baggage,  and  no  notice  is  given  to  him  that  it  embodies  the  terms  of  a 
special  contract,  or  is  intended  to  subserve  any  other  purpose  than  that  of 
a  voucher,  his  omission  to  read  it  is  not  per  se  negligence,  and  he  is  not,  as 
a  matter  of  law,  bound  by  its  terms.  And  the  question  whether,  in  a  given 
case,  the  passenger  accepted  it  with  notice  of  its  contents,  or  with  notice  that 
it  contained  a  special  contract,  so  as  to  require  him  to  acquaint  himself  with 
its  contents,  is  one  of  evidence  to  be  determined  by  the  jury.2 

Rule  of  Construction. — Contracts  or  regulations  limiting  the  liability  of  the 


Passenger  Signing  Ticket. — In  Louisville,  etc., 
R.  Co.  v.  Nicholai,  4  Ind.  App.  119,  an  in- 
struction to  the  jury  that  gave  them  to  under- 
stand that  it  was  of  little  importance  whether 
the  plaintiff  omitted  to  read  the  contract  to 
which  she  signed  her  name,  provided  the  rail- 
road company  had  not  called  her  attention 
specially  to  its  terms  limiting  the  liability  of 
the  company,  was  held  to  be  erroneous,  as  it 
was  her  duty  to  read  the  contract  if  she  had 
the  opportunity  of  doing  so,  and  no  fraud, 
imposition,  or  deception  was  practiced  to  pre- 
vent her  doing  so. 

1.  Notice  in  Advertisement  of  Special  Excursion 
Train. — Stewart  v.  London,  etc.,  R.  Co.,  3  H. 
&  C.  135,  10  Jur.  N.  S.  805,  12  W.  R.  6S9.  But 
the  general  holding  of  this  case  is  declared 
to  be  wrong  in  Cohen  v.  South  Eastern  R. 
Co.,  2  Exch.  Div.  253,  25  W.  R.  475,  though 
there  is  no  expression  of  opinion  as  to  whether 
the  case  is  wrong  in  so  far  as  it  held  that 
the  ticket  and  notice  constituted  a  contract. 
The  objection  to  it  was  based  on  other 
features. 

2.  Acceptance  of  Receipt  for  Baggage — Ques- 
tion for  Jury. — Woodruff  v.  Sherrard,  9  Hun 
(N.  Y.)  322 ;  Madan  v.  Sherard,  73  N.  Y.  329, 
29  Am.  Rep.  153,  affirming  42  N.  Y.  Super. 
Ct.  353;  Limburger  v.  Westcott,  49  Barb.  (N. 
Y.)  283;  Grossman  v.  Dodd,  63  Hun  (N.  Y.) 
324,  affirmed  137  N.  Y.  599;  Brown  v.  Eastern 
R.  Co.,  11  Cush.  (Mass.)  97;  Baltimore,  etc., 
R.  Co.  v.  Campbell,  36  Ohio  St.  647,  38  Am. 
Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246;  Wilson 
v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt.  (Va.) 
6S4- 

Illustrations. — In  an  action  brought  against 
a  baggage  express  company  to  recover  the 
value  of  a  trunk  which,  while  in  its  custody, 
fell  into  the  river  and  was  damaged,  it  ap- 
peared that  the  plaintiff,  a  passenger  from 
Europe,  able  to  read  English,  met  the  agent 
of  the  company  on  an  open  pier,  in  daylight, 
delivered  to  him  the  trunk,  and  at  the  same 
time  received  a  receipt  therefor,  which  she 
thereupon  delivered  to  her  brother;  that 
neither  the  passenger  nor  her  brother  objected 
to  its  terms.  The  receipt,  in  substance,  lim- 
ited the  liability  of  the  company  for  loss 
of  or  injury  to.  the  baggage  to  one  hundred 


dollars,  unless  there  was  a  special  agreement 
in  writing  providing  otherwise.  The  court 
held  that  the  passenger  might  recover  the 
amount  of  the  actual  damage  sustained  by  her, 
without  regard  to  the  limitation;  that  while 
the  carrier  might,  by  special  contract,  limit  its 
liability,  yet  the  burden  of  showing  an  assent 
on  the  part  of  the  passenger  to  its  stipulations 
was  on  the  carrier,  who  must  prove  such  as- 
sent affirmatively.  Grossman  Dodd,  63 
Hun  (N.  Y.)  324. 

In  Brown  v.  Eastern  R.  Co.,  11  Cush. 
(Mass.)  97,  on  the  back  of  the  passenger's 
ticket  were  printed  the  words  :  "  Notice — Pas- 
sengers are  not  allowed  to  take,  nor  will  these 
companies  be  responsible  for,  baggage  if  it 
exceeds  fifty  dollars  in  value,  unless  freight 
on  an}'  addition  thereto  be  paid  in  advance; 
and  this  notice  forms  part  of  all  contracts  for 
transportation  of  passengers  and  their  effects." 
In  affirming  a  judgment  for  the  plaintiff,  in 
an  action  to  recover  for  the  loss  of  the  bag- 
gage, the  court,  by  Dewey,  J.,  said  :  "We  are 
of  opinion  that  the  instruction  to  the  jury 
was  correct,  and  that  receiving  this  ticket  in 
the  manner  stated  raised  no  legal  presumption 
that  the  plaintiff  had  the  requisite  notice,  and 
that  it  was  a  question  of  fact  whether  she 
knew  the  limitation  before  she  started  on  her 
journey." 

The  case  of  Malone  v. Boston,  etc.,  R.  Co.,  12 
Gray  (Mass.)  388,  74  Am.  Dec.  598,  was  a  very 
similar  case,  the  only  difference  being  that 
in  the  latter  case  the  ticket  had  printed  on  its 
face,  in  small  type:  "Look  on  the  back." 
The  court  held  that  the  same  rule  would  ap- 
ply, Dewey.  J.,  saying:  "But  there  is  noth- 
ing on  the  face  of  the  ticket  alluding  to  the 
subject  of  baggage ;  no  notice  to  look  on  the 
back  for  regulations  as  to  baggage.  The  de- 
livery of  such  a  ticket  does  not  entitle  the 
railroad  company  to  ask  for  instructions  that 
there  results  therefrom  a  legal  presumption 
of  notice  of  the  restricted  liability  as  to  the 
baggage  of  the  passenger.  The  ruling  as  to 
the  placards  posted  in  the  cars  was  correct, 
and  no  legal  presumption  of  notice  arose 
therefrom.  The  court  properly  submitted  the 
question  of  notice  to  the  jury  as  a  question  of 
fact." 
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carrier,  being  in  derogation  of  the  common  law,  are  to  be  construed  most 
strongly  against  the  carrier.1  The  rule  does  not  mean,  however,  that  they 
are  to  be  construed  unreasonably,  or  that  their  effect  is  to  be  annulled  by 
construction  where  their  provisions  are  plain  and  admit  of  no  question.2 

4.  Contract  Tickets. — A  distinction  is  to  be  made  between  a  passage 
ticket  in  the  ordinary  form,  which  is  regarded  as  a  mere  voucher  or  token,  and 
a  ticket  which  is  and  purports  on  its  face  to  be  the  entire  contract  between 
carrier  and  passenger.  The  acceptance  by  the  passenger  of  a  ticket  of 
the  latter  kind,  known  as  "  Passenger's  Contract  Ticket,"  binds  him  to  all 
of  its  lawful  conditions.  The  passenger's  signature  to  the  ticket  is  not 
essential;  his  acceptance  and  use  of  it  create  an  implication  of  his  assent 
to  its  provisions.3 

VI.  Beginning  and  Termination  of  Liability — 1.  When  Liability  Begins— 

a.  In  General — Delivery. — The  liability  of  a  common  carrier  for  the  baggage 


1.  Construction  of  Contracts  Limiting  Liability. 

— Earle  v.  Cadmus,  2  Daly  (N.  Y.)  237  ;  Hop- 
kins v.  Westcott,  6  Blatchf.  (U.  S.)  64.  See 
also  Deming  v.  Merchants'  Cotton-press,  etc., 
Co.,  90  Tenn.  320;  Louisville,  etc.,  R.  Co.  v. 
Nicholai,  4  Ind.  App.  119;  Coward  v.  East 
Tennessee,  etc.,  R.  Co.,  16  Lea  (Tenn.)  225, 
57  Am.  Rep.'  227. 

Illustrations. — Thus,  where  the  notice  limit- 
ing the  carrier's  liability  was  that  it  should 
not  be  liable  for  any  loss  arising  "off  its  lines," 
it  was  held  that  a  passenger's  baggage  could 
not  be  said  to  be  off  the  line  of  the  carrier 
until  it  was  out  of  its  custody  and  in  the  care 
of  some  person  or  party  responsible  for  its 
loss.  Kent  v.  Midland  R.  Co.,  L.  R.  10  Q^B. 
1,  44  L.  J.  Q.  B.  18,  23  W.  R.  25. 

So  a  provision  in  a  receipt  attempting 
to  limit  such  liability  to  one  hundred  dollars 
"on  any  article"  will  be  construed  not  as  a 
limitation  of  liability  to  that  amount  for  the 
whole  contents  of  a  trunk,  but  as  a  limitation 
to  that  amount  on  each  article  that  may  be 
in  the  trunk.  Earle  v.  Cadmus,  2  Daly  (N. 
Y.)  237.  Hopkins  v.  Westcott,  6  Blatchf.  (U. 
S.)  64. 

Where  the  carrier  gives  two  notices  limiting 
its  liability,  it  is  bound  by  the  notice  which 
limits  its  liability  the  least.  St.  Louis,  etc.,  R. 
Co.  v.  Smuck,  49  Ind.  302.  See  Edsall  v. 
Camden,  etc.,  R.,  etc.,  Co.,  50  N.  Y.  661. 

2.  In  Wheeler  v.  Oceanic  Steam  Nav.  Co., 
72  Hun  (N.  Y.)  5,  a  passage  ticket  provided 
that  the  company  should  not  be  liable  for  the 
loss  of  any  article  in  a  schedule  set  out  when 
its  value  should  exceed  ten  pounds,  unless 
such  value  was  declared  at  the  time  the  article 
was  delivered  to  the  company.  The  schedule 
enumerated  pictures,  and  the  plaintiff  deliv- 
ered to  the  company  a  box  of  portraits  when 
she  delivered  her  baggage,  but  no  bill  of  lading 
was  asked  for,  nor  the  value  of  the  box  stated. 
It  was  held  that  the  box  was  delivered  as  bag- 
gage, and  not  as  freight,  and  was  therefore 
within  the  limitation. 

3.  Passenger  Contract  Tickets. — Fonseca  v. 
Cunard  Steamship  Co.,  153  Mass.  553.  In 
this  case  the  court,  in  speaking  of  the  passen- 
ger's steamer  ticket,  and  holding  that  its  pro- 
visions bound  him,  said:  "It  covered  with 
print  and  writing  the  greater  part  of  two 
large  quarto  pages, and  bore  the  signature  of 


the  defendant  company,  affixed  by  its  agent, 
with  a  blank  space  for  the  signature  of  the 
passenger.  The  fact  that  it  was  not  signed  by 
the  plaintiff  is  immaterial.  Quimby  v.  Bos- 
ton, etc.,  R.  Co.,  150  Mass.  365,  and  cases 
there  cited.  It  contained  elaborate  provisions 
in  regard  to  the  rights  of  the  passenger  on 
the  voyage,  and  even  went  into  such  detail  as 
to  give  the  bill  of  fare  for  each  meal  in  the 
day  for  every  day  of  the  week.  No  one  who 
could  read  could  glance  at  it  without  seeing 
that  it  undertook  expressly  to  prescribe  the 
particulars  which  should  govern  the  conduct 
of  the  parties  until  the  passenger  reached  the 
port  of  destination.  In  that  particular  it  was 
entirely  unlike  the  pasteboard  tickets  which 
are  commonly  sold  to  passengersbn  railroads. 
In  reference  to  this  question,  the  same  rules 
of  law  apply  to  a  contract  to  carry  a  passen- 
ger as  to  a  contract  for  the  transportation  of 
goods.  There  is  no  reason  why  a  consignor 
who  is  bound  by  the  provisions  of  a  bill  of 
lading,  which  he  accepts  without  reading, 
should  not  be  equally  bound  by  the  terms  of 
a  contract  in  similar  form  to  receive  and 
transport  him  as  a  passenger."  See  also 
O'Regan  v.  Cunard  Steamship  Co.,  160 Mass. 
361. 

The  case  of  Steers  v.  Liverpool,  etc.,  Steam- 
ship Co.,  57  N.  Y.  1,  15  Am.  Rep.  453,  was  a 
very  similar  case  in  which  the  same  rule  was 
applied.  So  also  in  Quimby  -•.  Boston,  etc., 
R.  Co.,  150  Mass.  365,  where  the  passenger 
was  held  bound  by  the  conditions  on  a  free 
pass. 

In  Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc. 
470,  the  ticket  was  for  transportation  over  a 
short  distance,  from  Dublin  to  Whitehaven, 
and  the  court  held  that  the  passenger  was  not 
bound  to  read  the  notice  on  the  back,  because 
it  did  not  purport  to  be  a  contract,  but  a  mere 
check,  given  as  evidence  of  his  right  to  be 
carried.  But  in  later  English  cases  the  doc- 
trine of  this  case  has  been  accepted  with  hesi- 
tancy, and  it  has  been  declared  that  the 
decision  went  to  the  extreme  limit  of  the  law 
It  has  repeatedly  been  distinguished  from  cases 
where  the  ticket  was  in  a  different  form.  See 
Parker  v.  South  Eastern  R.  Co.,  2  C.  P.  Div. 
416;  Harris  v.  Great  Western  R.  Co..  1  Q.  B. 
Div.  515  ;  Burke  v.  South  Eastern  R.  Co.,  5  C. 
P.  Div.  1. 
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of  a  passenger  commences  with  the  delivery  to  it  of  such  baggage.1 

Purchase  of  Ticket  Unnecessary. — It  is  not  necessary  that  the  passenger  should 
have  bought  his  ticket,  if  he  in  good  faith  intended  to  become  a  passenger, 
although  he  may  afterwards  change  his  mind  and  conclude  not  to  go.* 

Issuing  Check  Not  Necessary. — Nor  is  it  necessary,  in  order  to  fix  the  carrier's 
liability,  to  show  that  the  baggage  has  been  checked  ;  its  liability  commences 
from  the  time  of  actual  delivery,  properly  made,  without  regard  to  whether 
a  check  has  been  issued  or  not.3 

Baggage  Left  at  Depot  Subject  to  Further  Orders. — But  when  baggage  is  brought 
to  the  depot  an  unreasonable  time  before  it  is  to  be  checked,  and  is  allowed 
to  remain  there,  the  carrier's  liability  is  that  of  a  warehouseman  only,4  except 


1.  Liability  Begins  with  Delivery. — Wilson  v. 
Grand  Trunk  R.  Co.,  57  Me.  138,  2  Am.  Rep. 
26;  Lake  Shore,  etc.,  R.  Co.  v.  Foster,  104 
Ind.  293,  54  Am.  Rep.  319;  Lovell  v.  Lon- 
don, etc.,  R.  Co.,  24  W.  R.  394,  45  L.  J.  B. 
476,  6  Ry.  &  C.  T.  Cas.  lxix. 

In  Hickox  v.  Naugatuck  R.  Co.,  31  Conn. 
281,  83  Am.  Dec.  143,  a  passenger  took  his 
trunk  to  a  station  on  defendant's  line,  and  re- 
quested that  it  be  checked  for  a  train  that  left 
in  about  four  hours,  but  was  told  by  the  agent 
that  the  company  only  checked  baggage  fif- 
teen minutes  before  the  departure  of  trains. 
He  left  his  baggage  and  returned  at  the  proper 
time,  got  his  check,  and  took  passage,  but,  on 
receiving  his'trunk  at  the  place  of  destination, 
found  that  it  had  been  opened  and  some  of  its 
contents  stolen.  There  was  no  evidence  as 
to  whether  it  was  opened  while  at  the  station  or 
en  route.  It  was  held  that  the  company  must  be 
regarded  as  having  received  the  trunk  when  it 
was  first  taken  to  the  station,  that  their  liabil- 
ity attached  at  that  time,  and  that  it  was  there- 
fore immaterial  where  the  articles  were  stolen. 

Receiving  baggage  in  the  evening  from  pas- 
sengers intending  to  take  a  morning  train, 
when  that  is  the  custom  of  the  company,  makes 
the  company  liable  as  a  carrier  from  the  time 
of  its  receipt.  Green  v.  Milwaukee,  etc.,  R. 
Co.,  41  Iowa  410. 

The  carrier's  liability  does  not  commence 
until  delivery,  and  one  suing  for  the  loss  of 
baggage  has  the  burden  of  proof  to  show  de- 
livery to  the  defendant.  Michigan  Southern 
R.  Co.  v.  Meyres,  21  111.  631. 

Proof  of  Delivery. — And  where  there  is  any 
question,  the  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  trunk  alleged  to  have  been 
rifled  while  in  the  defendant  company's  pos- 
session was  not  rifled  before  coming  into  its 
possession.  McQuesten  v.  Sanford,  40  Me. 
117. 

The  fact  that  the  baggage  was  received  by  the 
carrier,  and  of  the  plaintiff's  right  as  a  passen- 
ger to  sue  for  its  loss,  is  sufficiently  estab- 
lished by  his  possession  of  the  check  therefor 
?.  id  the  testimony  of  the  baggage  master  as 
t<"  the  custom  and  manner  of  checking  bag- 
ga~e.  Davis  v.  Cayuga,  etc.,  R.  Co.,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  330. 

2.  Ticket  Unnecessary — Good  Faith. — Green  v. 
Milwaukee,  etc.,  R.  Co.,  41  Iowa  410;  Lovell 
v.  London,  etc.,  R.  Co.,  41;  L.  J.  Q\  B.  476,  34 
L.  T.  127,  24  W.  R.  394,  cited  'in  6  Ry.  &  C. 
T.  Cas.  lxix.  See  also  Hickox  v.  Naugatuck 
R.  Co.,  31  Conn.  281,  83  Am.  Dec.  143. 

3  C.  of  L. — 36  1 


If  a  baggage  master  receives  and  checks  a 
trunk,  and  it  is  lost  before  the  passenger 
purchases  a  ticket,  the  company  is  liable  al- 
though the  baggage  master  may  have  violated 
one  of  its  rules  in  so  checking  it  where  the 
passenger  was  not  aware  of  such  a  rule. 
Lake  Shore,  etc.,  R.  Co.  v.  Foster,  104  Ind. 

293>  54  Am-  ReP-  3X9- 

In  Fairfax  v.  New  York  Cent.,  etc.,  R.Co., 
37  N.  Y.  Super.  Ct.  516,  it  is  said  that  the 
general  duty  of  a  carrier  to  transport  the  bag- 
gage of  passengers  cannot  be  extended  to 
imply  a  special  contract  to  carry  baggage 
which  has  been  receipted  for  by  a  train  bag- 
gage master,  where  the  owner  has  paid  no  fare 
to  the  carrier,  but  takes  passage  by  another 
route  to  the  same  place  of  destination,  and  the 
carrier  receiving  the  baggage  will  not  be 
liable  for  its  loss.  But  on  appeal  the  judg- 
ment of  the  lower  court  was  reversed,  and  the 
plaintiff  was  allowed  to  recover  on  the  ground 
that  the  defendant  had  possession  of  the  bag- 
gage, and  the  loss  was  occasioned  by  a  want  of 
ordinary  care. 

3.  Need  Not  have  been  Checked.— Chicago, 
etc.,  R.Co.  v.  Clayton,  78  111.  616;  Rogers  v. 
Long  Island  R.  Co.,  2  Lans.  (N.  Y.)  269,  1 
Thomp.  &  C.  (N.  Y.)  396,  affirmed  56  N.  Y. 
620;  3  Wood  on  Railroads  (Minor's  ed.),  p. 
1812,  note.  See  also  Jordan  v.  Fall  River  R. 
Co.,  5  Cush.  (Mass.)  69,  51  Am.  Dec.  44. 

4.  Baggage  Brought  to  Station  Prematurely. — 
Van  Gilder  7'.  Chicago,  etc.,  R.  Co.,  44  Iowa 
548- 

In  Little  Rock,  etc.,  R.  Co.  v.  Hunter,  42 
Ark.  200,  18  Am.  &  Eng.  R.  Cas.  528,  the  plain- 
tiff came  to  the  station  with  her  baggage,  in- 
tending to  take  passage  as  soon  as  she  should 
receive  a  remittance  she  was  expecting.  On 
the  arrival  of  the  train,  the  trainmen  were 
about  to  put  her  baggage  on  board  when  she 
had  them  desist,  saying  she  would  go  on  a 
later  train.  She  then  asked  permission  of  the 
agent  to  leave  her  baggage  in  the  depot,  and 
he  assured  her  it  would  be  safe  there.  Three 
days  later  she  removed  her  effects,  not  taking 
the  train  at  all.  No  storage  was  charged  her. 
It  was  held  that  she  could  not  recover  for  an 
alleged  loss  of  part  of  her  effects  without  proof 
that  it  was  caused  by  the  company's  negli- 
gence. 

A  carrier  is  only  liable  as  carrier  for  a  pas- 
senger's baggage  which  is  left  with  it  for  im- 
mediate transportation;  and,  where  such  bag- 
gage is  voluntarily  deposited  for  safe  keeping, 
as  when  it  is  brought  to  the  depot  for  one 
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in  cases  where  the  delay  in  shipment  is  the  fault  of  the  carrier.1 

Passenger  Agreeing  to  Delay  Transportation  for  Carrier's  Convenience. — Where  baggage  is 
received  by  a  carrier  for  immediate  transportation,  and  not  for  storage,  the 
liability  as  a  common  carrier  attaches  from  the  time  of  receiving  the  baggage, 
although,  for  the  convenience  of  the  carrier,  the  passenger  may  consent  to  a 
delay  of  transportation.2 

b.  What  Constitutes  Delivery — To  whom  Made — Baggage  Master.— Delivery 
must  be  made  to  some  authorized  agent  of  the  carrier;  if  made  to  the 
baggage  master  it  is  always  sufficient,  if  made  at  the  proper  time  and  place, 
and  an  acceptance  by  him  binds  the  carrier,3  in  some  instances  even  where 
his  acceptance  is  in  violation  of  the  regulations  of  his  principal,  where  such 
regulations  are  unusual,  and  are  not  brought  to  the  passenger's  notice.4 

Delivery  to  an  Agent  Other  than  the  Baggage  Master,  having  supervision  and  control 

over  matters  at  the  carrier's  depot  or  station,  is  a  delivery  to  the  carrier,  and 
is  as  binding  as  if  the  delivery  had  been  to  one  whose  special  duty  it  was  to 
receive  baggage.5 


train,  and  the  person  who  brings  it,  on  learn- 
ing that  it  cannot  go  till  a  later  train,  leaves 
it  for  such  later  train,  the  liability  for  loss  is 
merely  that  of  warehouseman.  Goodbar  v. 
Wabash  R.  Co.,  53  Mo.  App.  434. 

1.  Delay  in  Transportation  Due  to  Carrier's 
Fault. — Toledo,  etc.,  R.  Co.  v.  Tapp,  6  Ind. 
App.  304. 

In  Shaw  v.  Northern  Pac.  R.  Co.,  40  Minn. 
144,  a  passenger  took  his  baggage  to  the  sta- 
tion, and  indicated  to  the  station  agent  that  he 
did  not  care  whether  his  baggage  was  for- 
warded on  the  next  train  or  a  later  one  ;  it  was 
not  sent  on  the  next  train,  and,  on  the  following 
day,  was  destroyed  by  fire.  It  was  held  that 
the  company's  liability  was  that  of  a  common 
carrier;  that  such  liability  attached  from  the 
time  of  the  delivery  of  the  baggage. 

2.  Transportation  Delayed  for  Carrier's  Con- 
venience.— Shaw  v.  Northern  Pac.  R.  Co.,  40 
Minn.  144. 

In  Illinois  Cent.  R.  Co.  v.  Tronstine,  64 
Miss.  834,  31  Am.  &  Eng.  R.  Cas.  99,  a  pas- 
senger left  his  baggage  at  the  station  and  went 
on,  leaving  directions  with  the  station  agent 
to  forward  it  next  day  if  he  did  not  direct  other- 
wise. No  such  contrary  direction  was  sent,  but 
the  agent  allowed  the  baggage  to  remain  with- 
out shipment  for  several  days,  and  it  was 
burned  in  the  depot.  The  court  intimated, 
but  did  not  decide,  that  the  company  held  the 
baggage  for  immediate  delivery,  and  therefore 
was  liable  as  a  common  carrier. 

3.  Delivery  to  Baggage  Master. — Wilson  v. 
Grand  Trunk  R.  Co.,  57  Me.  138,  2  Am.  Rep. 
26;  Jordan  v.  Fall  River  R.  Co.,  5  Cush. 
(Mass.)  69,  51  Am.  Dec.  44.  See  Anniston 
Transfer  Co.  v.  Gurley  (Ala.  1895),  18  So.  Rep. 
209. 

A  baggage  master  is  held  out  to  the  world 
as  the  agent  of  the  company,  with  general  au- 
thority to  receive  baggage  ;  his  acts,  within  the 
general  scope  of  his  agency,  are  binding  on 
the  company,  unless  the  owner  of  baggage  has 
notice  of  a  limitation  of  his  powers.  In  an  ac- 
tion against  a  company  for  damages  for  the 
loss  of  a  trunk,  the  plaintiff's  evidence. showed 
that  she  had  sent  her  trunk  to  the  depot  in  the 
evening,  as  she  had  done  once  before,  with  the 
intention  of  taking  the  early  morning  train ; 
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that  after  the  trunk  had  been  placed  on  the 
platform,  near  the  door  of  the  baggage  room, 
the  expressman,  acting  as  her  agent,  said  to 
the  baggage  man:  "  Here  is  a  trunk  for  No. 
5 ;  put  it  in  the  baggage  room,"  to  which  the 
baggage  man  answered :  "  No,  leave  it  out 
there;  it  will  be  all  right."  When  plaintiff 
came  to  the  train  the  next  morning  the  trunk 
could  not  be  found.  On  a  demurrer  to  the 
evidence,  it  was  held  that  the  evidence  tended 
to  show  a  delivery  of  the  trunk  to  the  com- 
pany's agent  as  baggage,  and  an  acceptance  by 
him,  and  that  the  company  was  liable.  Lake 
Shore,  etc.,  R.  Co.  v.  Foster,  104.  Ind.  293,  54 
Am.  Rep.  319,  citing  Evansville,  etc.,  R.  Co. 
v.  McKee,  99  Ind.  519,  50  Am.  Rep.  102. 

4.  Acceptance  by  Baggage  Master  in  Violation 
of  Rules. — Lake  Shore,  etc.,  R.  Co.  v.  Foster, 
104  Ind.  293,  54  Am.  Rep.  319.  See  supra,  this 
title,  What  Constitutes  Baggage — Merchan- 
dise as  Baggage. 

Wrongful  Act  of  Agent. — In  McCormick  v. 
Pennsylvania  Cent.  R.  Co.,  49  N.  Y.  303,  4 
Am.  Ry.  Rep.  429,  the  plaintiff  presented  his 
baggage  to  be  checked,  but  was  told  by  the 
baggage  master  that  he  must  first  buy  tickets. 
While  gone  to  purchase  tickets  the  baggage 
master  placed  the  baggage  in  the  car,  and  on 
the  plaintiff's  return  with  his  tickets  he  was 
told  that  he  would  have  to  pay  for  extra  weight 
on  the  baggage,  which  he  declined  to  do,  and 
demanded  his  baggage,  but  the  baggage  master 
said  it  was  already  loaded,  and  he  could  not 
get  it  off  the  train  before  the  time  of  its  depar- 
ture. The  plaintiff  declined  to  take  passage, 
but  the  baggage  was  carried  to  its  place  of 
destination  and  there  destroyed  by  fire.  In  an 
action  for  conversion  of  the  baggage,  it  was 
held  that  the  company  did  not  occupy  the  posi- 
tion of  common  carrier  of  the  plaintiff,  and 
therefore  could  not  avail  itself  of  any  of  the 
rules  governing  common  carriers,  and  that  it 
was  liable  for  the  act  of  its  baggage  master, 
even  if  the  act  was  wrongful.  See  this  case  on 
subsequent  appeals  in  McCormick  -•.  Pennsyl- 
vania Cent.  R.  Co.,.  80  N.  Y.  353,  2  Am.  & 
Eng.  R.  Cas.  635,  99  N.  Y.65,  52  Am.  Rep.  6, 
21  Am.  &  Eng.  R.  Cas.  296. 

5.  Delivery  to  Agent  Other  than  Baggage 
Master. — Rogers  v.  Long  Island  R.  Co.,  2 

Volume  III. 


Beginning  and  Termination  of  Liability.    BA  GGA  GE. 


When  Liability  Begins. 


Delivery  to  Stranger — Improper  Directions  of  Agent. — And  the  carrier  may  be  bound 
by  delivery  to  a  stranger,  where  such  a  delivery  is  caused  by  the  improper 
directions  of  its  agent  to  the  passenger.1 

Check  of  Connecting  Line  Given  to  Agent. — Where  the  passenger's  baggage  is  not 
accessible  on  his  departure  by  the  company's  train,  and  he  hands  over  to  the 
baggage  master  his  check  given  him  by  another  carrier,  that  amounts  to  a 
delivery  to  the  company  if  it  accepts  the  check  and  afterwards  undertakes  to 
carry  the  baggage.2 

Notice  to  Agent  Necessary. — The  delivery  must  be  accompanied  with  actual 
notice  to  some  proper  agent  or  representative  of  the  carrier ;  merely  deposit- 
ing the  baggage  at  some  place  in  the  carrier's  depot  or  station,  without  notice 
to  any  agent  or  officer  having  supervision  of  such  matters,  does  not  charge 
the  carrier  with  any  responsibility  until  brought  to  its  notice.3 

Custom. — The  carrier  may  assent  to  the  delivery  of  baggage  at  its  station 
without  notice  to  its  agents,  and  this  assent  may  be  implied  from  its  custom 
and  course  of  business  in  allowing  baggage  to  be  deposited  in  its  depots ;  but 
whether  such  delivery  is  to  be  regarded  as  binding  the  carrier  is  a  question 
of  fact  for  a  jury  to  determine.4 

Porters  at  stations. — Where,  as  is  the  usage  with  English  railways,  the  carrier 
employs  porters  at  stations  to  convey'  passengers'  luggage  from  the  railway 
coaches  to  the  carriages  or  hired  vehicles  of  the  passengers,  the  company's 
liability  as  carrier  continues  until  the  discharge  of  this  duty  by  the  porter,5 


Lans.  (N.  Y.)  269,  38  How.  Pr.  (N.  Y.)  289,  1 
Thomp.  &  C.  (N.  Y.)  396,  affirmed  56  N.  Y. 
620;  Witbeck  v.  Schuyler,  31  How.  Pr.  (N. 
Y.  Supreme  Ct.)  97  (delivery  to  captain  of 
steamboat);  Fisher  v.  Geddes,  15  La.  Ann. 
14;  International,  etc.,  R.  Co.  v.  Folliard,  66 
Tex.  603. 

Delivery  to  Captain  of  Steamboat  — The  re- 
ceipt of  baggage  is  within  the  apparent  scope 
of  the  employment  of  the  captain  of  a  steam- 
boat, and  such  delivery  will  bind  the  trans- 
portation company,  though  the  captain  was 
not  in  fact  the  proper  agent  to  receive  such 
things.  Witbeck  v.  Schuyler,  31  How.  Pr. 
(N.  Y.  Supreme  Ct.)  97. 

Delivery  to  Ticket  Agent.  —  Where  a  com- 
pany sanctions  the  employment  of  a  ticket 
agent,  and  holds  him  out  to  the  world  as  its 
agent,  it  is  estopped  from  repudiating  his 
act  in  accepting  baggage  for  transportation. 
Rogers  v.  Long  Island  R.  Co.,  38  How.  Pr. 
(N.  Y.  Supreme  Ct.)  289,  2  Lans.  (N.  Y.) 
269,  1  Thomp.  &  C.  (N.  Y.)  396,  affirmed  56 
N.  Y.  620.  In  this  case  the  baggage  was  sent 
to  the  station  in  the  care  of  an  expressman, 
who  delivered  it  to  the  company's  agent,  call- 
ing his  attention  to  it,  who  thereupon  replied, 
"  All  right."  It  was  held  that  such  proof 
established  a  prima  facie  case  of  delivery  to 
the  company,  although  it  appeared  that  such 
person  was  not  the  agent  having  charge  of  the 
receipt  of  baggage. 

1.  International,  etc.,  R.  Co.  v.  Folliard,  66 
Tex.  603.  In  this  case  the  passenger,  on  at- 
tempting to  board  the  train  with  his  gun,  was 
directed  to  place  it  in  the  baggage  car;  he  de- 
livered it  to  a  person  in  that  car,  who  demanded 
of  him  and  was  paid  twenty-five  cents  for  its 
carriage.  It  was  held  that  the  passenger 
might  recover  damages  for  the  carriage  of 
his  gun  beyond  his  destination,  although  the 
party  to  whom  the  gun  was  actually  delivered 
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was  the  express  agent,  and  not  an  agent  of  the 
defendant  railroad  company. 

2.  Warner  v.  Burlington,  etc.,  R.  Co.,  22 
Iowa  171,  92  Am.  Dec.  389. 

3.  Carrier's  Agent  must  Have  Notice  of  Bag- 
gage.— Wright  v.  Caldwell,  3  Mich.  51; 
Kerr  v.  Grand  Trunk  R.  Co.,  24  U.  C.  C.  P. 
209. 

In  Rider  v.  Wabash,  etc.,  R.  Co.,  14  Mo. 
App.  529,  it  was  held  that  the  railroad  com- 
pany was  not  liable  as  a  common  carrier  where 
the  passenger,  finding  that  his  trunk  was  too 
large  to  be  put  in  the  caboose,  on  his  own  ac- 
count and  responsibility,  and  not  as  a  delivery 
to  a  common  carrier,  placed  it  in  a  box  car, 
the  company  having  no  knowledge  as  to  the 
character  of  its  contents. 

In  another  case  the  plaintiff,  a  prospective 
passenger  by  the  defendant's  railway,  a  quarter 
of  an  hour  before  the  train  started  entered  a 
passenger  car  standing  at  the  station  at  the  orig- 
inal starting  point,  left  his  valise  on  a  vacant 
seat,  and  went  out ;  on  his  return  shortly  after- 
wards his  valise  was  gone.  It  was  not  shown 
that  at  the  time  he  left  the  valise  any  one  was 
in  charge  of  the  train,  or  that  there  was  any 
other  passenger  in  the  car.  It  was  held  not  a 
sufficient  delivery  of  the  valise  to  the  defend- 
ants to  render  them  liable.  Kerr  v.  Grand 
Trunk  R.  Co.,  24  U.  C.  C.  P.  209. 

4.  Green  v.  Milwaukee,  etc.,  R.  Co.,  38 
Iowa  100,  41  Iowa  410. 

5.  Porters  in  Company's  Employ  at  Station. — 
Richards  t'.  London,  etc.,  R.  Co.,  7  C.  B.839, 
62  E.  C.  L.  839,  6  Railw.  Cas.  49,  13  Jur.  986; 
Lovell  v.  London,  etc.,  R.  Co.,  45  L.  J.  Q.  B. 
476,  34  L.  T.  127,  24  W.  R.  394/6  Ry.  &  C. 
T.  Cas.  lxix  (without  regard  to  a  general 
notice  by  the  company  that  it  would  not  be 
l'able  for  the  loss  of  baggage  left  with  por- 
ters); Leach  v.  South-Eastern  R.  Co.,  ^4  L. 
T.  134. 
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so  that  although  a  passenger  may  have  kept  his  baggage  with  him  in  the 
railway  coach  he  may  hold  the  company  liable  as  a  common  carrier  for  a  loss 
occurring  after  a  delivery  of  it  to  the  porter  at  the  station.1 

Baggage  Received  by  Mistake  of  Connecting  Line. —  It  has  been  held  that  the  carrier 
may  be  made  liable  as  warehouseman  where  it  receives  the  baggage  of  a 
pa  -  m  ;:  i  .  owing  to  the  mistake  of  a  connecting  line,  on  the  ground  that 
having  received  it  properly  or  not  it  is  incumbent  upon  the  carrier  to  take 
ordinary  care  of  it.* 

2.  When  Liability  Ends — Reasonable  Time  for  Delivery. — The  strict  liability  of  a 
common  carrier  for  the  baggage  of  a  passenger  continues  until  the  lapse  of  a 
reasonable  time  for  its  delivery  after  arrival  at  the  place  of  destination  ;  after 
that  a  modified  liability,  analogous  to  that  of  a  warehouseman  only,  exists.3 


Where  it  is  the  custom  of  common  carriers 
to  allow  the  baggage  of  passengers  to  be 
taken  in  charge  by  servants  in  their  employ, 
to  be  delivered  by  them  at  a  certain  place 
and  in  a  certain  manner,  they  will  be  liable 
for  the  loss  of  baggage  arising  from  the  neg- 
lect of  their  employees  to  make  the  delivery 
according  to  custom.  Fisher  v.  Geddes,  15 
La.  Ann.  14.  See  also  Blossman  v.  Hooper, 
16  La.  Ann.  160. 

Baggage  Given  to  Porter  for  Deposit  and  Cus- 
tody.— It  may  be  different,  however,  where  the 
passenger  intrusts  luggage  to  a  porter  for  de- 
posit and  custody,  and  does  not  merely  hand 
it  over  to  him  for  the  purpose  of  transit.  See 
Great  Western  R.  Co.  v.  Bunch,  L.  R.  13 
App.  3J>  34  Am.  &  Eng.  R.  Cas.  224;  Welch 
v.  London,  etc.,  R.  Co.,  34  W.  R.  166,  cited 
in  6  Ry.  C.  T.  Cas.  lxix. 

1.  Richards  v.  London,  etc.,  R.  Co.,  7  C. 
B.  839,  62  E.  C.  L.  839,  6  Railw.  Cas.  49,  13 
Jur.  986. 

Illustrations. — In  Leach  v.  South  Eastern  R. 
Co.,  34  L.  T.  134,  a  passenger,  on  arriving  at  a 
station,  handed  his  bag  to  a  porter,  telling  him 
his  destination ;  the  porter  took  the  bag  and 
was  about  to  have  it  labeled  when  the  passen- 
ger said  he  would  take  it  with  him  in  the  car- 
riage. The  porter  then  suddenly  departed, 
leaving  the  bag  on  the  platform;  the  passen- 
ger went  to  get  his  ticket,  and,  on  returning, 
the  bag  was  missing.  It  was  held  that  there 
was  evidence  to  go  to  the  jury  that  the  bag 
■was  intrusted  to  the  porter  to  go  to  the  pas- 
senger's destination  as  his  luggage,  and  that 
there  was  no  evidence  of  the  bailment  having 
terminated. 

In  another  case,  the  plaintiff  arrived  at  a 
station  on  the  defendant's  road  forty  min- 
utes before  the  hour  at  which  her  train  was 
to  start.  She  had  a  bag  and  two  other 
pieces  of  luggage,  which  a  porter  took  into 
the  depot.  She  saw  the  two  labeled,  and  told 
the  porter  she  wanted  the  bag  put  in  the  train 
with  her,  and  asked  if  it  would  be  safe  to 
leave  it  with  him.  He  replied  that  it  would 
be  quite  safe,  and  she  then  went  to  meet  her 
husband  and  get  a  ticket.  They  returned  to- 
gether in  ten  minutes,  and  found  that  the  two 
labeled  articles  had  been  put  into  the  van, 
but  that  the  bag  was  not  forthcoming.  At  the 
trial  in  the  County  Court  the  judge  found  that 
the  porter  had  been  negligent  in  not  being  in 
readiness  to  put  the  bag  into  the  carriage 
on  the  return  of  the  plaintiff,  and  that  the  de- 


fendants were  liable  for  its  loss.  It  was  held 
that  there  was  evidence  to  warrant  the  judge 
in  finding  that  the  bag  was  intrusted  to  the 
porter  for  the  purpose  of  the  transit,  and  not 
to  be  taken  charge  of  while  the  journey  was 
suspended,  and  that  he  was  acting  within  the 
scope  of  his  authority  in  taking  charge  of  it. 
Bunch  v.  Great  Western  R.  Co.,  17  B. 
Div.  215,  55  L.  J.  CU  B.  525,  S  Ry.  &  C.  T. 
Cas.  ix,  affirmed  13  App.  Cas.  31,  34  Am.  & 
Eng.  R.  Cas.  224. 

2.  Baggage  Received  by  Mistake. — The  plain- 
tiff bought  of  the  G.  T.  R.  Co.,  at  Montreal,  a 
ticket  from  that  city  to  New  York,  the  route 
being  by  that  company's  railroad  to  Troy,  and 
thence  to  New  York  by  steamboat.  His  bag- 
gage was  checked  to  go  by  the  same  route,  but 
the  company's  agent  at  Troy  delivered  it  to 
the  defendant,  who  received  and  transported  it 
to  New  York,  where  it  was  placed  in  the  bag- 
gage room.  Three  days  afterwards,  and  as 
soon  as  the  plaintiff  had  reason  to  believe  that 
his  baggage  had  been  carried  by  the  defendant, 
he  demanded  it,  and  a  portmanteau  could  not  be 
found.  It  was  held  that  the  delivery  of  the  bag- 
gage to  the  defendant  was  the  wrongful  act  of 
the  railroad  agent  at  Troy,  who  was  not  the 
plaintiff's  agent  in  any  respect ;  that  the  de- 
fendant at  least  incurred  the  liability  of  ware- 
houseman, and  was  bound  to  exercise  ordinary 
care  to  account  for  the  baggage  in  some  way 
when  demand  was  made,  and  to  show  that  it 
disappeared  without  fault  on  his  part.  Fairfax 
v.  New  York  Cent.,  etc.,  R.  Co.,  67  N.  Y.  11, 
73  N.  Y.  167,  29  Am.  Rep.  119,  affirming  43 
N.  Y.  Super.  Ct.  18. 

3.  General  Rule  as  to  Termination  of  LiabUity 
—Illinois— St.  Louis,  etc.,  R.  Co.  v.  Hard- 
way,  17  111.  App.  321. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212. 

Kansas. — Kansas  City,  etc.,  R.  Co.  v.  Pat- 
ten (Kan.  1896),  45  Pac.  Rep.  108. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Mahan,  8  Bush  (Ky.)  184;  Wald  v.  Louis- 
ville, etc.,  R.  Co.,  92  Ky.  645,  58  Am.  &  Eng. 
R.  Cas.  125. 

Massachusetts. — Nealand  v.  Boston,  etc., 
R.  Co.,  161  Mass.  67. 

Missouri. — Lin  v.  Terre  Haute,  etc.,  R. 
Co.,  10  Mo.  App.  125;  Cohen  v.  St.  Louis, 
etc.,  R.  Co.,  59  Mo.  App.  66. 

New  T or  ft. —VoweW  v.  Myers,  26  Wend. 
(N.  Y.)  591 ;  Cary  v.  Cleveland,  etc.,  R.  Co., 
29  Barb.^N.Y.)  35;  Roth  v.  Buffalo,  etc..  R. 
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When  Liability  Ends. 


What  Constitutes  Reasonable  Time. — The  troublesome  question  in  this  connection 
is  as  to  what  constitutes  such  reasonable  time,  and  must  be  determined  from 
all  the  circumstances  of  the  case,  such  as  the  character  of  the  station,  the 
facilities  there  for  receiving  baggage,  and  the  opportunities  afforded  by  the 
carrier  for  delivering  baggage  when  called  for.1 

Baggage  Remaining  in  Depot  by  Carrier's  Fault. — It  is  the  duty  of  the  carrier  to  have 
the  passenger's  baggage  ready  for  delivery  to  him  when  called  for,  and,  where 
baggage  remains  in  the  depot  owing  to  a  failure  of  the  carrier  to  discharge 
this  duty,  its  liability  as  carrier  continues   until   the  passenger  has  had 


Co.,  34  N.  Y.  548,  90  Am.  Dec.  736;  Burnell 
v.  New  York  Cent.  R.  Co.,  45  N.  Y.  184,  6 
Am.  Rep.  61;  Burgevin  -'.  New  York  Cent., 
etc.,  R.  Co.,  69  Hun  (N.  Y.)  479. 

Texas—  Gulf,  etc.,  R.  Co.  v.  Jackson  (Tex. 
App.  1890),  15  S.  W.  Rep.  128 ;  Galveston,  etc., 
R.  Co.  v.  Smith  (Tex.  Civ.  App.  1893),  24  S. 
W.  Rep.  668. 

Canada. — Vinebergt\  Grand  Trunk  R.  Co., 
13  Ont.  App.  93,  27  Am.  &  Eng.  R.  Cas.  271. 

See  also  Torpey  v.  Williams,  3  Daly  (N.  Y.) 
162  ;  Klein  v.  Hamburg-American  Packet  Co., 
3  Daly  (N.  Y.)  390  ;  Nevins  v.  Bay  State  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  221;;  Holdridge  v. 
Utica,  etc.,  R.  Co.,  56  Barb.  (N.  Y.)  191. 

Delivery  by  Carrier  to  Warehouseman. — The 
company's  liability  as  a  common  carrier  con- 
tinues until  a  reasonable  time  after  the  pas- 
senger has  had  opportunity  to  take  away  his 
baggage,  although  it  may  have  delivered  such 
baggage  to  a  warehouseman.  Pennsylvania 
Co.  v.  Liveright  (Ind.  App.  1895),  41  N.  E. 
Rep.  350. 

Articles  Not  Personal  Luggage. — In  Texas, 
etc.,  R.  Co.  v.  Capps,  2  Tex.  App.  Civ.  Cas., 
§  33,  16  Am.  &  Eng.  R.  Cas.  118,  it  is  held 
that  the  liability  of  a  common  carrier  is  termi- 
nated after  a  reasonable  time  from  the  arrival 
of  baggage  at  its  place  of  destination  ;  and  al- 
though, if  the  station  master  at  such  place 
consents  to  hold  such  baggage  for  the  owner 
after  such  time  the  carrier's  liability  continues, 
yet  if  the  station  master  is  ignorant  of  the 
fact  that  the  articles  carried  are  not  personal 
baggage  the  company  is  not  responsible,  not- 
withstanding that  the  receipt  of  the  articles  as 
baggage  had  previously  estopped  it  from  de- 
nying that  they  were  baggage. 

The  New  Jersey  Statute  limiting  the  liability 
of  common  carriers  in  certain  respects,  does 
not  affect  their  liability  as  warehousemen  in 
regard  to  baggage  left  at  a  station  by  a  pass- 
enger. Wiegand  v.  Central  R.  Co.,  75  Fed. 
Rep.  370. 

1.  What  Constitutes  Reasonable  Time. — Mote 
v.  Chicago,  etc.,  R.  Co.,  27  Iowa  22,  1  Am. 
Rep.  212;  George  F.  Ditman  Boot,  etc.,  Co. 
v.  Keokuk,  etc.,  R.  Co.,  91  Iowa  416;  Louis- 
ville, etc.,  R.  Co.,  v.  Mahan,  8  Bush  ( Ky.)  184; 
Chicago,  etc.,  R.  Co.  v.  Boyce,  73  111.  510,  24 
Am.  Rep.  268  ;  Roth  v.  Buffalo,  etc.,  R.  Co.,  34 
N.  Y.  548,  90  Am.  Dec.  736;  Jones  v.  Norwich, 
etc.,  Transp.  Co.,  50  Barb.  (N.  Y.)  193  ;  Nevins 
v.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  Y.) 
225;  Ouimit  v.  Henshavv,  35  Vt.  605,  84  Am. 
Dec.  646;  Jacobs  v.  Tutt,  33  Fed.  Rep.  412; 
Vineberg  v.  Grand  Trunk  R.  Co.,  13  Ont. 
App.  93,  27  Am.  &  Eng.  R.  Cas.  271. 


"  It  is  the  duty  of  a  railway  company,  in 
regard  to  the  baggage  of  a  passenger  which 
has  reached  its  destination,  to  have  the  bag- 
gage ready  for  delivery  upon  the  platform  at 
the  usual  place  of  deliver}-,  until  the  owner, 
in  the  exercise  of  due  diligence,  can  call  for 
and  receive  it;  and  it  is  the  owner's  duty  to 
call  for  and  remove  it  within  a  reasonable 
time.  If  he  does  not  so  call  for  and  receive 
it,  it  is  the  company's  duty  to  put  it  into  their 
baggage  room  and  keep  it  for  him,  being 
liable  only  as  warehouseman.  And  the  rea- 
sonable time  within  which  the  owner  must 
call  for  it  is  directly  upon  its  arrival,  making 
reasonable  allowance  for  delay  caused  by 
the  crowded  state  of  the  depot  at  that  time, 
and  the  lateness  of  the  hour  makes  no  differ- 
ence if  the  baggage  be  put  upon  the  platform." 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex.  App. 
Civ.  Cas.,  §  33,  16  Am.  &  Eng.  R.  Cas.  120, 
quoting  and  applying  Ouimit  v.  Henshaw,  35 
Vt.  605,  84  Am.  Dec.  646.  Compare  Cary 
v.  Cleveland,  etc.,  R.  Co.,  29  Barb.  (N. 
Y.)  35- 

Illustration.  —  In  Jones  v.  Norwich,  etc., 
Transp.  Co.,  50  Barb.  (N.  Y.)  193,  the  pas- 
senger arrived  in  the  steamer  at  about  one 
o'clock  Sunday  morning;  she  remained  in  her 
stateroom  until  9  o'clock  a.  m.,  when  she  left 
the  boat  without  presenting  her  checks  or  giv- 
ing notice  that  she  intended  to  leave.  Early 
Sunday  morning  the  trunks  were  placed  in  a 
warehouse,  which,  with  its  contents,  was  totally 
destroyed  by  an  accidental  fire  Sunday  after- 
noon. It  was  held  that  the  reasonable  time 
allowed  to  passengers  to  remove  their  bag- 
gage had  passed,  and  that  the  company  was 
liable  only  as  warehouseman  ;  the  fact  that  the 
day  of  arrival  was  Sunday,  and  the  statute 
prohibited  labor  on  that  day,  could  not  alter 
the  case. 

When  Question  for  Jury,  and  when  for  Court. 

— This  question  is  largely  one  for  the  jury 
upon  all  the  facts  of  the  case,  but  when  the 
facts  are  not  disputed  it  is  for  the  court  to 
decide.  Burgevin  v.  New  York  Cent.  R. 
Co.,  69  Hun  (N.  Y.)  479;  Brown  v.  Canadian 
Pac.  R.  Co.,  3  Manitoba  L.  Rep.  496;  Louis- 
ville, etc.,  R~.  Co.  7'.  Mahan,  8  Bush  (Ky.) 
184;  George  F.  Ditman  Boot,  etc.,  Co.  v. 
Keokuk,  etc.,  R.  Co.,  91  Iowa  416. 

In  determining  the  question  the  jury  must 
take  into  consideration  all  the  circumstances 
shown  by  the  evidence  bearing  upon  that 
question,  and  the  general  and  usual  custom 
or  manner  in  which  the  company  transacted 
its  business  in  relation  to  such  baggage  at  the 
depot  in  question  in  regard  to  the  delivery 
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When  Liability  Ends. 


reasonable  time  in  which  to  make  another  application  for  it.1 

Baggage  Remaining  in  Depot  for  Passenger's  Accommodation. — But  where  the  passenger, 

upon  arrival  at  his  destination,  takes  his  baggage  into  his  own  exclusive 
possession  and  control,  the  company's  liability  as  common  carrier  ends,  and 
does  not  attach  again  by  reason  of  the  circumstance  that  the  baggage  agent, 
for  the  accommodation  and  convenience  of  the  passenger,  agrees  to  store  it 
until  sent  for.2 


of  such  baggage.  George  F.  Ditman  Boot, 
etc.,  Co.  v.  Keokuk,  etc.,  R.  Co.,  91  Iowa  416. 

1.  When  Carrier  in  Fault. — Patscheider  v. 
Great  Western  R.  Co.,  3  Exch.  Div.  153,  26 
W.  R.  268,  38  L.  T.  149. 

Thus,  where  a  passenger,  on  calling  for  his 
baggage,  is  told  that  he  cannot  have  it  until 
the  next  morning,  the  company's  liability  as  a 
common  carrier  continues  until  the  morning, 
and  it  is  liable  for  a  loss  by  fire  during  the 
night.  Georgia  R.,  etc.,  Co.  v.  Phillips,  93 
Ga.  801.  1 

In  Dininny  v.  New  York,  etc.,  R.  Co.,  49 
N.  Y.  546,  4  Am.  Ry.  Rep.  457,  a  passen- 
ger was  prevented  from  taking  her  baggage 
with  her  at  the  end  of  her  journey  by  the  bag- 
gage master  placing  it  in  the  baggage  room 
and  immediately  leaving.  Some  three  hours 
afterwards  she  sent  her  son  for  the  baggage, 
who,  not  finding  the  baggage  master  in, 
hunted  him  up,  delivered  the  checks,  and  the 
baggage  was  drawn  to  the  front  door;  but 
meanwhile  the  hack  retained  to  remove  the 
baggage  had  gone  away,  and  no  other  could 
be  procured  that  day,  and  the  baggage  was  left 
in  charge  of  the  baggage  master.  During  the 
night  it  was  broken  open,  and  the  contents 
were  stolen.  It  was  held  that  the  company's 
liability  as  common  carrier  had  not  termi- 
nated, and  that  it  was  liable. 

2.  Station  Agent's  Agreement  to  Hold  Baggage. 
— See  Mattison  v.  New  York  Cent.  R.  Co.,  57 
N.  Y.  558;  Minor  v.  Chicago,  etc.,  R.  Co.,  19 
Wis.  40,  88  Am.  Dec.  670;  Galveston,  etc., 
R.  Co.  v.  Smith,  81  Tex.  479;  Mulligan  v. 
Northern  Pac.  R.  Co.,  4  Dakota  315,  27  Am. 
&  Eng.  R.  Cas.  33.  See  also  Curtis  v.  Avon, 
etc.,  R.  Co.,  49  Barb.  (N.  Y.)  148;  Burgevin 
v.  New  York  Cent.,  etc.,  R.  Co.,  69  Hun  (N. 
Y.)  479- 

Illustrations. —  In  Mattison  v.  New  York 
Cent.  R.  Co.,  57  N.  Y.  552,  the  plaintiff  was 
a  passenger  upon  defendant's  road  from  R.  to 
P.,  having  the  usual  check  for  her  baggage. 
On  arriving  at  P.  she  informed  the  baggage 
master  at  the  station  that  she  desired  to  leave 
her  trunk  for  a  few  days.  The  baggage  mas- 
ter replied  that  he  was  not  allowed  to,  and 
could  not,  keep  baggage  with  the  checks  on, 
but  that  if  she  gave  up  her  check  the  baggage 
would  be  perfectly  safe.  This  she  did,  and 
the  trunk  was  left.  It  was  subsequently  de- 
livered to  one  falsely  claiming  authority  to 
receive  it.  In  an  action  to  recover  the  value 
of  the  trunk  and  contents,  it  was  held  that  the 
declaration  of  the  defendant's  agent  was,  in 
substance,'  a  notification  to  plaintiff  that  he 
was  without  power  to  continue  in  force  the 
obligation  of  the  company  in  respect  to  the 
baggage  indicated  by  the  check ;  that  the  sur- 
render of  the  check  was,  in  effect,  an  admis- 
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sion  of  the  performance  of  that  obligation, 
/'.  e.,  the  safe  arrival  and  delivery  of  the  bag- 
gage ;  that  in  the  absence  of  evidence  tending 
to  show  that  the  agent  had  power  thereafter 
to  bind  the  company  by  a  new  agreement,  or 
that  it  had  acquiesced  in  the  exercise  by  him 
of  such  power,  and  it  appearing  that  it  was  in 
clear  violation  of  the  regulations  of  the  com- 
pany, the  defendant  could  not  be  held  liable ; 
and  that  the  submission  to  the  jury  of  the 
question  as  to  the  authority  of  the  agent 
was  error.  The  case  having  been  remanded 
for  a  new  trial,  there  was  additional  and 
somewhat  different  evidence  adduced,  and  an- 
other verdict  for  the  plaintiff,  which  the  court 
sustained,  holding  that  under  the  evidence  it 
was  for  the  jury  to  say  whether  there  was  a 
delivery  to  the  owner.  Matteson  v.  New 
York  Cent.  R.  Co.,  76  N.  Y.  381. 

A  passenger  told  the  porter,  an  employee  of 
the  company's,  whose  duty  it  was  to  attend 
to  baggage  of  passengers,  that  he  would 
leave  his  luggage  at  the  station  for  a  short 
time  and  then  send  for  it;  the  porter  replied 
that  he  would  take  care  of  it.  It  was  held  that 
this  amounted  to  a  delivery  of  the  luggage  by 
the  company  to  the  passenger  arid  a  redeliv- 
ery by  him  to  the  porter  as  his  agent,  and  the 
company  was  therefore  not  liable  for  its  subse- 
quent loss.  Hodkinson  v.  London,  etc.,  R. 
Co.,  14  B.  Div.  228,  32  W.  R.  662,  5  R.  & 
C.  T.  Cas.  ix.  See  also  Ouimit  v.  Henshaw, 
35  Vt.  605,  84  Am.  Dec.  646;  Texas,  etc.,  R. 
Co.  v.  Capps,  2  Tex.  App.  Civ.  Cas.,  §  33,  16 
Am.  &  Eng.  R.  Cas.  120;  Little  Rock,  etc.,  R. 
Co.  v.  Hunter,  42  Ark.  200,  18  Am.  &  Eng.  R. 
Cas.  527;  Minor  v.  Chicago,  etc.,  R.  Co.,  19 
Wis.  40,  88  Am.  Dec.  670;  Laffrey  v.  Grum- 
mond,  74  Mich.  186,  16  Am.  St.  Rep.  624,  37 
Am.  &  Eng.  R.  Cas.  235. 

In  Galveston,  etc.,  R.  Co.  v.  Smith,  81  Tex. 
479,  the  passenger,  on  arriving  at  her  destina- 
tion, left  her  trunk,  for  her  own  convenience 
and  economy,  at  the  station,  the  agent  con- 
senting, and  took  only  a  small  part  of  her  bag- 
gage with  her.  It  was  held  that  the  company's 
liability  was  that  of  warehouseman  only.  See 
same  case  on  appeal.  Galveston,  etc.,  R.Co.  w. 
Smith  (Tex.  Civ.  App.  1893),  24  S.  W.  Rep.  66S. 

In  Mortland  v.  Philadelphia,  etc.,  R.  Co., 
81  Hun  (N.  Y.)  473,  the  manager  of  a  theatre 
company,  having  charge  of  its  baggage,  went 
to  the  baggage  master  at  the  station  soon  after 
his  arrival,  and  surrendered  the  checks  for  his 
company's  baggage,  but  took  out  of  the  car 
only  such  as  was  needed  that  night,  leaving 
the  remainder  in  the  car  at  the  suggestion  of 
the  baggage  master.  In  an  action  for  the  loss 
of  the  baggage,  which  was  burned  that  night, 
it  was  held"  that  the  carrier's  liability  as  such 
ceased  at  the  time  the  manager  called  for  the 
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Inevitable  Accident  to  Passenger. — Nor  is  the  time  ordinarily  extended  by  an 
unusual  circumstance  for  which  the  carrier  is  in  no  way  responsible.1 

Passenger's  Duty. — It  is  the  passenger's  duty  to  call  for  his  baggage  within  a 
reasonable  time  after  reaching  his  destination.2  What  is  such  reasonable  time 
is  to  be  determined  from  the  same  facts  and  circumstances  heretofore  stated 
in  regard  to  the  carrier's  liability.3 


baggage  ;  that  it  was  liable  thereafter  only  for 
a  want  of  ordinary  care. 

1.  Illness  of  Passenger. — See  Chicago,  etc., 
R.  Co.  v.  Boyce,  73  111.  510,  24  Am.  Rep.  268. 
In  this  case  the  passenger  was  detained  en 
route  by  illness,  so  that  his  baggage  reached 
his  destination  some  time  ahead  of  him,  and 
was  placed  in  the  baggage  room  at  the  station. 
It  was  held  that  the  carrier's  liability  was 
that  of  warehouseman  only.  See  also  Hold- 
ridge  v.  Utica,  etc.,  R.  Co'.,  56  Barb.  (N.  Y.) 
191. 

2.  Passenger's  Duty  to  Call  for  and  Remove 
His  Baggage. — Ouimit  v.  Henshaw,  35  Vt.  605, 
84  Am.  Dec.  646;  Chicago,  etc.,  R.  Co.  v. 
Addizoat,  17  111.  App.  632 ;  Curtis  v.  Avon, 
etc.,  R.  Co.,  49  Barb.  (N.  Y.)  148;  Morris  v. 
Third  Ave.  R.  Co.,  1  Daly  (N.  Y.)  202;  Hold- 
ridge  v.  Utica,  etc.,  R.  Co.,  56  Barb.  (N.  Y.) 
191  (twenty-four  hours  not  a  reasonable  time) ; 
Ross  v.  Missouri,  etc.,  R.  Co.,  4  Mo.  App. 
583;  Vineberg  v.  Grand  Trunk  R.  Co.,  13 
Ont.  App.  93,  27  Am.  &  Eng.  R.  Cas.  271. 

A  delay  of  several  days  in  calling  for  bag- 
gage arriving  by  steamer  does  not  release  the 
company  from  its  obligation  to  deliver  it  on 
demand.  Gilhooly  v.  New  York,  etc.,  Steam 
Nav.  Co.,  1  Daly  (N.  Y.)  197. 

A  traveler  should  call  for  his  baggage 
within  a  reasonable  time,  and,  where  both 
come  on  the  same  train,  this  should  be  imme- 
diately after  his  arrival  and  the  transfer  of 
the  baggage  to  the  platform,  making  due  al- 
lowance for  the  delay  and  confusion  caused  by 
the  arrival  and  departure  of  trains  and  the 
crowd  that  usually  is  about  the  platform. 
And  where  one  is  informed  that  his  baggage 
has  not  arrived  on  the  train  with  him,  and 
he  fails  to  give  any  directions  concerning 
it  or  any  notice  as  to  where  he  may  be  found, 
he  should  call  and  make  inquiry  as  soon  as 
practicable  after  the  arrival  of  the  next  train. 
Chicago,  etc.,  R.  Co.  v.  Addizoat,  17  111.  App. 
632. 

In  Texas,  etc.,  R.  Co.  v.  Cook,  2  Tex. 
App.  Civ.  Cas.,  §  659,  which  was  an  action 
for  the  loss  of  baggage,  the  company's  de- 
fense was  that  the  owner  had  never  presented 
the  check  for  her  baggage  to  any  agent  of  the 
company,  nor  ever  demanded  delivery  of  the 
same.  The  evidence  was  that,  immediately 
on  arriving  at  her  destination,  she  gave  the 
check  to  a  gentleman  with  whom  she  was 
stopping,  directing  him  to  get  the  baggage, 
but  that  he  returned  from  the  baggage  room 
saying  it  could  not  be  gotten  until  the  next 
morning.  On  the  next  morning  he  went  for 
it,  and  returned  with  a  trunk  that  was  not  hers, 
whereupon  she  went  with  him  to  the  station, 
told  the  baggage  master  the  trunk  was  not  hers, 
and  was  told  to  search  the  baggage  room  to 
see  if  she  could  find  it.    It  could  not  be  found. 


The  court  held  that  the  company's  defense 
was  of  no  avail.  See  also  the  cases  cited  in 
an  earlier  part  of  this  subdivision  in  regard 
to  a  carrier's  duty. 

3.  What  Is  Reasonable  Time. — See  the  treat- 
ment in  an  earlier  part  of  this  subdivision. 
See  also  Cole  v.  Goodwin,  19  Wend.  (N.Y.) 
253,  32  Am.  Dec.  470 ;  Cary  v.  Cleveland,  etc., 
R.  Co.,  29  Barb.  (N.  Y.)  35. 

Illustrations  of  Reasonable  Time. — A  passen- 
ger is  not  derelict  in  calling  for  his  baggage, 
where,  on  arriving  at  his  destination,  he  goes 
to  the  hotel  close  by,  and  sends  back  for  his 
baggage.  Nevins  v.  Bay  State,  etc.,  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  225. 

Where  baggage  arrives  at  six  o'clock  in  the 
evening,  it  is  not  unreasonable  in  the  passenger 
to  wait  until  seven  o'clock  the  next  morning 
to  call  for  it,  and  during  that  time  the  com- 
pany is  held  liable  as  a  common  carrier. 
Burgevin  v.  New  York  Cent.,  etc.,  R.  Co.,  69 
Hun  (N.  Y.)  479.  But  compare  Ouimit  v. 
Henshaw,  35  Vt.  605,  84  Am.  Dec.  646;  also 
Vineberg  v.  Grand  Trunk  R.  Co.,  13  Ont. 
App.  93. 

Where  a  vessel  arrives  in  port  on  Monday 
evening,  and  baggage  is  called  for  on  Wednes- 
day morning  but  is  not  to  be  found,  the  bur- 
den is  on  the  owners  of  the  vessel  to  show  that 
the  loss  was  not  due  to  their  own  negligence 
or  that  of  their  servants  or  agents.  Van 
Horn  v.  Kermit,  4  E.  D.  Smith  (N.  Y.)  453. 

In  Cary  v.  Cleveland,  etc.,  R.  Co.,  29  Barb. 
(N.  Y.)  35,  the  passenger  was  a  "young  lady 
traveling  alone;  in  consequence  of  the  deten- 
tion of  the  train  she  did  not  reach  her  des- 
tination until  late  at  night.  A  number  of 
trains  arrived  there  about  the  same  time,  and 
there  was  an  unusual  crowd  of  passengers,  and 
much  delay  in  delivering  baggage.  It  was 
held  that  she  was  not  bound  to  call  for  her 
baggage  that  night,  and  that,  it  having  been 
destroyed  during  the  night  by  fire,  she  was 
entitled  to  hold  the  company  responsible  for  it. 

Illustrations  of  Unreasonable  Time. — The 
omission  of  a  passenger  to  call  for  his  baggage 
until  the  day  following  that  of  his  arrival  is, 
under  ordinary  circumstances,  unreasonable, 
and  the  carrier  ceases  to  be  liable  as  such,  and 
is  liable  only  as  a  warehouseman.  Wiegand 
v.  Central  R.  Co.,  75  Fed.  Rep.  370.  In  Vine- 
berg v.  Grand  Trunk  R.  Co.,  13  Ont.  App. 
93,  27  Am.  &  Eng.  R.  Cas.  271,  a  passenger, 
on  arriving  at  his  destination,  deliberately 
refrained  from  applying  for  his  baggage  on 
being  told  by  his  cabman  that  he  could  not 
conveniently  take  it;  on  sending  for  it  the 
following  morning,  one  of  the  three  trunks 
could  not  be  found.  In  an  action  to  recover 
the  value  of  the  lost  trunk  the  court  of  ap- 
peals ordered  a  nonsuit  on  the  ground  that  the 
plaintiff  had  had  a  reasonable  time  in  which 
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When  Liability  Ends. 


immediate  Demand  Not  Necessary.— The  rule  does  not  require  the  passenger  to 
make  an  immediate  demand,  or  to  determine,  before  the  train  leaves  the 
station,  whether  his  baggage  has  been  left  thereat  or  not;  he  discharges  his 
duty  by  making  such  demand  within  a  reasonable  time.1 

Custom. — But  it  seems  the  rule  might  be  different  by  virtue  of  a  recognized 
and  well-established  custom.2 

Must  Apply  to  Company's  Representative. — The  duty  to  call  for  his  baggage  within 
a  reasonable  time  is  not  discharged  by  merely  looking  in  the  car  or  baggage 
room  to  see  if  his  baggage  is  there  ;  he  must  apply  for  it  to  some  representa- 
tive of  the  carrier  if  one  is  to  be  found.3 

Delivery  to  Agent  of  Passenger. — Delivery  to  an  agent  of  the  owner  is  sufficient.4 


to  remove  his  baggage  and  had  failed  to  do 
so,  and  that  the  company  was  liable  only  as  a 
bailee,  and  on  proof  of  negligence.  See  a 
similar  case  in  Penton  v.  Grand  Trunk  R. 
Co.,  28  U.  C.  B.  367.  See  also  Hall  v. 
Grand  Trunk  R.  Co.,  34  U.  C.       B.  517. 

Where  there  are  no  ordinary  obstacles  it  is 
unreasonable  for  a  passenger  to  wait  from  the 
middle  of  the  afternoon  until  nine  o'clock  of 
the  next  day  before  calling  for  his  baggage. 
Jacobs  v.  Tutt,  33  Fed.  Rep.  412.  So  also 
from  Friday  night  until  Monday  morning  is 
an  unreasonable  time  to  delay  calling  for 
baggage,  and  if  it  is  lost  in  the  interval  the 
carrier  is  liable  only  upon  clear  proof  of  negli- 
gence. Watkins  v.  New  York  Cent.,  etc.,  R. 
Co.  (Super.  Ct.),  3  N.  Y.  Supp.  946,  16  N.  Y. 
St.  Rep.  592;  Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  53  Am.  Rep.  271,  21  Am.  & 
Eng.  R.  Cas.  308. 

The  owner  of  a  valise  which  had  been  car- 
ried by  the  defendant's  company  as  baggage 
allowed  it  to  remain  in  the  company's  open 
depot,  where  baggage  was  usually  kept,  with- 
out making  any  arrangement  for  it,  for  some 
twenty-four  hours  before  calling  for  it,  and  in 
the  meantime  it  was  stolen.  It  was  held  that 
the  liability  of  the  company  as  carrier  ceased 
upon  the  arrival  of  the  baggage,  and  that 
therefore  it  was  liable  only  as  bailee.  Hold- 
ridge  v.  Utica,  etc.,  R.  Co.  56  Barb.  (N.  Y.)  191. 

In  another  case  the  plaintiff  was  a  passen- 
ger on  defendant's  railway  from  P.  to  S., 
with  two  trunks,  for  which  he  had  checks. 
At  S.  the  trunks  were  put  on  the  platform, 
and  he  assisted  the  defendant's  servant  to  carry 
them  into  the  baggage  room,  and  went  in  an 
omnibus  to  the  hotel ;  this  was  about  three  p.  m. 
In  the  evening  about  eight  he  sent  his  checks 
for  his  trunks,  but  one  of  them  had  disap- 
peared, and  the  evidence  went  to  show  that 
it  had  been  stolen.  It  was  held  that  the  de- 
fendants were  not  responsible;  that  their  duty 
as  common  carriers  ended  when  the  trunk  had 
been  placed  on  the  platform,  and  that  the 
plaintiff  had  had  a  reasonable  time  in  which 
to  remove  it.  A  nonsuit  was  therefore 
ordered.  Penton  v.  Grand  Trunk  R.  Co.,  28 
U.  C.  B.  367.  See  also  Inman  v.  Buffalo, 
etc.,  R.  Co.,  7  U.  C.  C.  P.  325. 

In  Wald  v .  Louisville,  etc.,  R.  Co.,  92  Ky. 
645,  58  Am.  &  Eng.  R.  Cas.  124,  the  passen- 
ger arrived  with  his  baggage  at  9.15  p.  m. 
He  left  his  baggage  at  the  station,  intending 
to  remove  it  next  morning,  but  it  was  burned 
at  midnight.    There  being  no  proof  of  negli- 


gence on  the  part  of  the  company,  he  was  not 
allowed  to  recover.  The  same  facts  existed  in 
the  case  of  Clark  v.  Eastern  R.  Co.,  139 Mass. 
423,  21  Am.  &  Eng.  R.  Cas.  307,  where  the 
court  held  that  the  company  was  liable  only 
as  a  gratuitous  bailee. 

1.  Not  Bound  to  See  whether  Baggage  is  Put 
Off  at  Station  before  Train  Leaves. — Common 
carriers  are  bound  to  deliver  to  each  passen- 
ger, at  the  end  of  his  journey,  his  baggage 
which  has  been  duly  checked.  The  whole 
duty  in  this  respect  rests  upon  the  carrier. 
The  exercise  of  ordinary  care  in  marking  the 
baggage,  entering  it  upon  a  way-bill,  and 
delivering  a  check  to  the  owner,  renders  its 
discharge  an  easy  matter.  The  passenger  is 
not  required  to  expose  himself  to  danger  or 
to  annoyance  in  a  crowd,  or  to  endanger  his 
safety,  in  an  attempt  to  designate  or  claim  his 
property  immediately  on  reaching  his  desti- 
nation, nor  is  he  bound  to  see  that  his  bag- 
gage is  put  off  at  the  station  before  the  train 
leaves.  Accordingly,  the  carrier  was  held  lia- 
ble for  the  loss  of  a  trunk  although  the  pas- 
senger, after  alighting  at  his  station,  allowed 
the  coach  to  proceed  without  any  inquiry 
about  his  trunk  for  an  hour  afterwards.  Cole 
v.  Goodwin,  19  Wend.(N.  Y.)  251,  32  Am. 
Dec.  470.  See  also  Chicago,  etc.,  R.  Co.  v. 
Addizoat,  17  111.  App.  632. 

2.  Cole  -u.  Goodwin,  19  Wend.  (N.  Y.)  251, 
32  Am.  Dec.  470. 

3.  In  Brown  v.  Canadian  Pac.  R.  Co.,  3  Mani- 
toba L.  Rep.  496,  the  plaintiff,  a  passenger, 
sued  the  defendant  to  recover  for  baggage 
which  had  been  destroyed  by  fire  in  the  baggage 
room.  The  company  set  up  the  defense  that 
the  baggage  was  safely  carried  to  its  destina- 
tion, and,  not  being  called  for,  was  stored,  and 
was  there  destroyed  by  fire  without  fault  on 
their  part.  The  plaintiff  replied  that  his  pass- 
age had  been  over  several  lines  ;  that  while  on 
an  intermediate  line  he  was  informed  that  his 
baggage  was  not  on  the  same  train  as  himself ; 
that  on  reaching  his  destination  at  the  defend- 
ant's station  he  looked  in  the  defendant's  bag- 
gage car,  and,  not  seeing  his  baggage,  went 
away  without  calling  for  it ;  and  that  he  called 
the  next  day,  but  was  told  that  it  had  been 
destroyed.  It  was  held  that  the  replication 
was  bad  on  demurrer.  Brown  v.  Canadian 
Pac.  R.  Co.,  3  Manitoba  L.  Rep.  496. 

4.  Delivery  to  Passenger's  Agent.  —  Mobile, 
etc.,  R.  Co.  7'.  Hopkins,  41  Ala.  4S6.  See  also 
infra,  this  title,  Connecting  Lines  and 
Through  Tickets. 
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Delivery  upon  Forged  Order. — But  if  made  to  a  stranger,  even  upon  his  pre- 
senting an  order,  where  the  order  is  forged,  it  is  no  delivery,  and  the  carrier 
is  liable  for  the  loss.1 

Delivery  at  Wrong  Station. — Delivery  at  a  place  other  than  that  for  which  the 
contract  of  carriage  calls  is  no  delivery,  and  in  such  a  case  the  carrier's  liability 
continues  until  delivery  at  the  proper  point  and  notification  to  the  passenger 
if  the  error  has  resulted  in  delay.2 

Passenger's  Contributory  Negligence. — But  it  is  held  that  where  baggage  is  checked 
to  the  wrong  station,  the  passenger's  failure  to  read  a  check  given  to  him, 
which  would  have  disclosed  the  mistake,  is  such  contributory  negligence  as 
will  defeat  a  recovery  for  delay  in  its  return  to  him.3 

Connecting  Lines. — When  baggage  is  checked  over  several  connecting  lines, 
each  line,  after  receiving  the  baggage,  remains  liable  as  a  common  carrier 
until  the  baggage  is  turned  over  to  the  next  connecting  line.4 

3.  Liability  as  Warehouseman. — As  elsewhere  stated,  the  carrier  ceases  to  be 
liable  as  a  common  carrier  after  the  lapse  of  a  reasonable  time  from  the  arrival 
of  the  baggage  at  its  destination  and  the  failure  of  the  owner  to  call  for  it.5 

When  storage  Charged. — If  the  carrier,  after  such  time,  stores  the  baggage,  as 
it  is  its  duty  to  do,  at  the  expense  of  the  owner,  as  is  the  usual  practice,  it 


1.  Delivery  to  a  Stranger — Forged   Order. — 

Powell  v.  Myers,  26  Wend.  (N.  Y.)  591.  See 
also  Mattison  v.  New  York  Cent.  R.  Co.,  57 
N.  Y.  552. 

In  Waldron  v.  Chicago,  etc.,  R.  Co.,  1 
Dakota  341,  part  of  a  passenger's  baggage,  a 
small  wooden  box,  was  left  behind  at  the  sta- 
tion owing  to  the  fact  that  there  was  no  way 
in  which  to  fasten  a  check  to  it,  and  it  was  not 
checked.  It  was  put  into  the  baggage  room, 
and  soon  after  delivered  to  one  claiming  to 
be  the  agent  of  the  passenger  and  to  have  au- 
thority to  take  it.  It  having  been  appropri- 
ated by  such  person,  who  had  no  right  or  au- 
thority to  receive  it,  the  carrier  was  held  liable. 

Where,  on  the  station  being  reached,  a 
porter  takes  charge  of  a  passenger's  luggage 
and  places  it  in  a  cab,  and  returns  for  the  re- 
mainder, and  meanwhile  the  cab  disappears, 
the  carrier  is  liable  for  the  loss,  its  liability 
as  a  common  carrier  not  having  terminated. 
Butcher  v.  London,  etc.,  R.  Co.,  16  C.  B.  13, 
81  E.  C.  L.  13,  1  Jur.  N.  S.  427,  3  C.  L.  R.  805. 
The  holding  in  this  case,  however,  rested  upon 
the  ground  that  the  plaintiff  had  proved  that 
it  was  a  practice  of  the  company  for  its  porters, 
on  the  arrival  of  a  train,  to  obtain  cabs  within 
the  station  for  passengers,  and  to  place  their 
luggage  therein;  for  this  service  no  charge 
was  made  or  allowed  to  be  received  by  the 
porters;  it  was  all  included  in  the  charge  for 
conveyance.  See  Richards  v.  London,  etc., 
R.  Co.,  7  C.  B.  839,  62  E.C.  L.  839. 

2.  Delivery  must  Be  at  Proper  Station. — Tole- 
do, etc.,  R.  Co.  v.  Hammond,  33  Ind.  379,  5 
Am.  Rep.  221  (carrier  held  liable  for  theft 
of  baggage  put  off  at  wrong  depot). 

In  Klein  v.  Hamburg  American  Packet 
Co.,  3  Daly  (N.  Y.)  390,  an  immigrant  took 
passage  on  the  defendant's  line  for  "  the  port 
of  New  York;  "  he  and  his  baggage  were  dis- 
charged at  the  quarantine  station  in  Jersey 
City,  where  his  baggage  was  taken  in  charge 
by  the  commissioners  of  emigration  for  in- 
spection, as  the  law  required.  It  was  held 
that  delivery  to  the  commissioners  was  a  good 


and  sufficient  delivery  of  the  baggage,  and  that 
the  defendant  was  not  liable  for  the  loss  of  the 
baggage  afterwards.  Its  contract  to  carry 
to  the  "  port  of  New  York  "  did  not  bind  it  to 
carry  the  plaintiff's  baggage  to  New  York  City 
necessarily.  See  also  Murphy  v.  Emigration 
Com'rs,  28  N.  Y.  134. 

In  another  case  the  plaintiff,  a  passenger  on 
the  defendant's  steamer,  bound  for  the  "  port 
of  New  York,"  becoming  sick,  left  the  vessel 
at  the  quarantine  station,  some  distance  from 
the  city,  but  left  his  baggage  on  the  vessel. 
It  was  held  that,  in  the  absence  of  any  offer 
by  the  defendant  to  deliver  the  baggage  at  the 
quarantine  station,  it  was  bound  to  carry  it 
to  the  end  of  the  journey,  and  there  deliver  it 
when  called  for.  Gilhooly  v.  New  York,  etc., 
Steam  Nav.  Co.,  1  Daly  (N.  Y.)  197. 

Baggage  of  Expelled  Passenger. — Where  a  pas- 
senger is  expelled  from  a  train,  the  company 
has  no  right  to  place  his  baggage  unneces- 
sarily in  a  place  where  it  is  likely  to  be  in- 
jured, and  he  is  entitled  to  use  such  force  as 
may  be  necessary  to  prevent  its  injur)'.  Gulf, 
etc.,  R.  Co.  v.  Moody  (Tex.  Civ.  App.  189^), 
30  S.  W.  Rep.  574. 

3.  Gonthier  v.  New  Orleans,  etc.,  R.  Co., 
28  La.  Ann.  67. 

4.  Delivery  to  Connecting  Line. — Ouimit  v. 
Henshaw,  35  Vt.  605,  84  Am.  Dec.  646. 

When  it  is  the  custom  of  a  railroad  at  the 
end  of  its  route,  where  it  connects  with 
another  carrier,  to  keep  baggage  in  its  room 
to  be  delivered  to  the  agents  of  the  next 
carrier,  baggage  arriving  in  the  night  and 
left  for  a  few  hours,  to  be  reshipped,  remains 
in  the  company's  hands  as  carrier,  and  not  as 
warehouseman.  Ouimit  v.  Henshaw,  35  Vt. 
605,  84  Am.  Dec.  646.  See  infra,  this  title, 
Connecting  Twines  and  Through  Tickets. 

5.  See  supra,  this  title,  Beginning  ami 
Termination  of  Liability — When  Liability 
Ends.  See  also  Louisville,  etc.,  R.  Co.  v. 
Mahan,  8  Hush  (Ky.)  184;  St.  Louis,  etc.,  R. 
Co.  v.  Hardway,  17  111.  App.  321  ;  Kahn  v. 
Atlantic,  etc.,  R.  Co.,  115  N.  Car.  638. 
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remains  liable  as  a  warehouseman  only.1 

When  storage  Not  Charged. — If  no  charge  is  made  for  such  storage,  it  seems 
that  the  carrier  is  liable  only  as  a  gratuitous  bailee.2 

Want  of  Ordinary  Care — Burden  of  Proof. — The  liability  of  a  carrier  as  warehouse- 
man for  baggage,  after  the  baggage  has  been  safely  stored,  is  confined  to 
losses  arising  from  its  want  of  ordinary  care ;  in  all  cases  the  burden  is  upon 
the  plaintiff,  in  an  action  for  the  loss  of  or  injury  to  baggage  stored,  to  show 
that  the  loss  or  injury  resulted  as  a  proximate  consequence  of  the  defendant's 
negligence.3 

Duty  as  to  Watchman,  Fire-proof  Rooms,  and  the  Like.— Whether  such  a  duty  requires 


1.  Storing  Baggage   at  Owner's    Expense — 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Thomp- 
son, 86  Ga.  327. 

Iowa. — George  F.  Ditman  Boot,  etc.,  Co. 
v.  Keokuk,  etc.,  R.  Co.,  91  Iowa  416;  Porter  v. 
Chicago,  etc.,  R.  Co.,  20  Iowa  73;  Warner  v. 
Burlington,  etc.,  R.  Co.,  22  Iowa  167,  92  Am. 
Dec.  385. 

Kentucky. — Wald  v.  Louisville,  etc.,  R.Co., 
92  Ky.  645,  58  Am.  &  Eng.  R.  Cas.  123. 

Missouri. — Ross  v.  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  583. 

New  York. — Van  Horn  v.  Kermit,  4  E.  D. 
Smith  (N.  Y.)  453  ;  Burnell  v.  New  York  Cent. 
R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61 ;  Matte- 
son  v.  New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y. 
381. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Smith,  81 
Tex.  479;  Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex. 
App.  Civ.  Cas.,§  33, 16  Am.  &  Eng.  R.  Cas.  118. 

Vermont. — Ouimit  v.  Henshaw,  35  Vt.  646, 
84  Am.  Dec.  646. 

Wisconsin. — Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  53  Am.  Rep.  271,  21  Am.  & 
Eng.  R.  Cas.  308. 

Canada. — Brown  v.  Canadian  Pac.  R.  Co., 
3  Manitoba  L.  Rep.  496. 

See  also  Chicago,  etc.,  R.  Co.  v.  Addizoat, 
17  111.  App.  632;  Penton  v.  Grand  Trunk  R. 
Co.,  28  U.  C.  C^.  B.  367. 

Passenger  Stopping  Over. — Where  a  passen- 
ger on  board  a  steamboat  checks  his  baggage 
through  to  his  destination,  and,  having  taken 
advantage  of  his  stop-over,  the  baggage  is 
warehoused  subject  to  delivery  on  call  and 
presentation  of  check,  the  carrier  is  not  lia- 
ble for  its  loss  by  fire  while  in  the  ware- 
house. Laffrey  v.  Grummond,  74  Mich.  186, 
16  Am.  St.  Rep.  624,  37  Am.  &  Eng.  R.  Cas. 
235.  See  also  Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510,  24  Am.  Rep.  268;  Howell  v.  Grand 
Trunk  R.  Co.,  36  N.  Y.  Supp.  544. 

2.  Gratuitous  Bailee,  where  No  Storage  is 
Charged. — See  Little  Rock,  etc.,  R.  Co.  v. 
Hunter,  42  Ark.  200,  18  Am.  &  Eng.  R.  Cas. 
528;  Clark  v.  Eastern  R.  Co.,  139  Mass.  423, 
21  Am.  &  Eng.  R.  Cas.  307;  Jones  v.  Nor- 
wich, etc.,  Transp.  Co.,  50  Barb.  (N.  Y.)  193. 

In  Minor  v.  Chicago,  etc.,  R.  Co.,  19  Wis. 
40,  88  Am.  Dec.  670,  a  passenger's  baggage 
was  delivered  to  him  at  his  destination,  but 
afterwards  he  asked  the  baggage  master,  as  a 
matter  of  convenience,  to  keep  it  until  he  sent 
for  it.  In  an  action  for  the  loss  of  it,  the  court 
held  that  the  bailment  being  gratuitous  the 
company  would  not  be  liable  as  a  common 
carrier  for  the  subsequent  loss  of  the  baggage, 


but  only  upon  proof  of  a  loss  caused  by  its 
gross  negligence. 

In  Clark  v.  Eastern  R.  Co.,  139  Mass.  423, 
21  Am.  &  Eng.  R.  Cas.  307,  the  passenger  ar- 
rived at  the  station  in  the  evening,  but  left  his 
baggage  in  the  baggage  room  over  night, 
where  it  was  burned  that  night.  In  a  suit 
against  the  company  it  was  held  that  it  was 
liable  only  as  a  gratuitous  bailee  ;  that  its  fail- 
ure to  provide  a  store  room  reasonably  fire- 
proof, or  proper  means  for  extinguishing  the 
fire,  was  not  of  itself  such  gross  negligence  as 
to  make  it  liable  for  the  loss. 

3.  Want  of  Ordinary  Care — Burden  of  Proof. — 
Galveston,  etc.,  R.  Co.  v.  Smith,  81  Tex.  479; 
Cohen  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo.  App. 
66;  Kahn  i'.  Atlantic,  etc.,  R.  Co.,  115  N.  Car. 
638  ;  Mote  v.  Chicago,  etc.,  R.  Co.,  27  Iowa 24, 
1  Am.  Rep.  212;  Bartholomew  v.  St.  Louis, 
etc.,  R.  Co.,  53  111.  227,  5  Am.  Rep.  45; 
Georgia  R.,  etc.,  Co.  v.  Thompson,  86  Ga. 
327;  Curtis  v.  Delaware,  etc.,  R.  Co.,  74  N. 
Y.  116,  30  Am.  Rep.  271 ;  Pennsylvania  Co.  v. 
Miller,  35  Ohio  St.  541,  35  Am.  Rep.  620. 

In  Wald  v.  Louisville,  etc.,  R.  Co.,  92  Ky. 
645,  58  Am.  &  Eng.  R.  Cas.  124,  the  passenger 
arrived  at  his  destination  at  9.15  p.  m.  Not 
caring  to  take  his  baggage  with  him  immedi- 
ately, he  allowed  it  to  remain  at  the  station. 
During  the  night  the  depot  was  burned,  and 
with  it  the  baggage,  and  under  circumstances 
tending  strongly  to  show  that  the  origin  of 
the  fire  was  a  spark  from  one  of  the  defendant's 
locomotives.  In  affirming  a  judgment  for  the 
railroad  company,  the  court  said  :  "  For  its  re- 
sponsibility in  a  case  like  this  is  not  that  of  a 
common  carrier,  but  that  of  a  warehouseman 
for  hire.  And  there  is  no  presumption  of  negli- 
gence arising  from  the  mere  destruction  of 
the  property  stored  in  the  warehouse,  by  fire, 
but  the  burden  is  upon  the  party  alleging  the 
negligence  to  establish  it  by  evidence.  The 
liability  of  the  appellee,  as  a  common  carrier, 
to  the  appellants,  ceased  upon  the  expiration 
of  a  reasonable  time  after  putting  the' trunks 
off  at  the  depot  for  the  appellants  to  take 
control  of  them."  And  in  such  a  case,  the 
fact  that  the  depot  in  which  plaintiff's  bag- 
gage was  stored  was  constructed  of  pine  tim- 
ber is  not  evidence  of  negligence,  the  depot 
being  in  a  small  town,  and  not  exposed  to  any 
unusual  danger  from  tire.  See  also  Louisville, 
etc.,  R.  Co.  v.  Mahan,  8  Bush  (Ky.)  1S4. 

But  see,  in  this  connection,  Fairfax  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  N-.  Y.  11,  29  Am. 
Rep.  119,  15  Am.  Ry.  Rep.  141,  73  N.  Y.  167, 
affirming  43  N.  Y.  Super.  Ct.  18. 
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the  employment  of  a  watchman,  or  the  construction  of  fire-proof  depots,  or 
the  adoption  of  other  precautions,  must  depend  upon  the  circumstances  and 
the  location  of  the  depot,  and  is  ordinarily  a  question  of  fact  for  the  jury.1 

Baggage  Stored — Duty  to  Save  from  Destruction. — Where  the  carrier  is  in  the  rela- 
tion of  warehouseman,  it  is  not  responsible  for  the  neglect  of  its  servants  to 
rescue  baggage  in  the  warehouse  from  destruction  by  fire  when  such  servants 
are  there  but  not  in  the  course  of  their  employment,2  though  the  rule  is 
otherwise  when  they  are  present  in  the  course  of  their  employment.3 

It  Is  a  Condition  Precedent  to  the  change  of  the  carrier's  responsibility  from  that 
of  a  common  carrier  to  that  of  a  warehouseman,  that  the  baggage  shall  have 
been  stored  in  a  reasonably  safe  and  secure  warehouse;  until  this  has  been 
done,  the  carrier's  liability  remains  that  of  insurer.4 

VII.  Connecting  Lines  and  Through  Tickets— 1.  Liability  Generally— where 
Connecting  Lines  Constitute  One  System. — Where  there  are  several  connecting  lines 
forming  a  united  continuous  line,  all  parts  of  one  system  under  the  same 
general  direction  and  control,  each  is  responsible  for  a  loss.  Since  the  whole 
constitutes  but  one  line  and  each  is  the  partner  of  the  others,  they  are 
jointly  liable  for  a  loss  wherever  occurring.5 


1.  Precautions  Carrier  should  Take. — See  Pike 
r.  Chicago,  etc.,  R.  Co.,  40  Wis.  583,  13  Am. 
Ry.  Rep.  447,  holding  that  a  company  is  not 
bound  to  employ  a  watchman  for  its  depot. 

Where  a  passenger's  baggage,  checked  to  a 
certain  point,  arrives  in  due  time,  but  from 
any  cause  is  not  delivered  to  such  passenger, 
it  is  the  duty  of  the  company  to  deposit  such 
baggage  in  their  baggage  room,  in  which 
event  the  responsibility  becomes  that  of 
warehouseman.  It  is  not  necessary  that  such 
place  of  deposit  should  be  absolutely  fire 
proof  or  burglar  proof,  but  it  should  be  such 
a  place  as  a  man  of  ordinary  prudence  would 
use  for  the  storage  of  his  own  goods.  Chi- 
cago, etc.,  R.  Co.  v.  Fairclough,  52  111.  106; 
Kansas  City,  etc.,  R.  Co.  v.  Patten  (Kan. 
1896),  45  Pac.  Rep.  108. 

It  is  for  the  court  and  not  the  jury  to  say 
whether  the  carrier  used  ordinary  care  after 
storing  the  baggage  in  its  warehouse,  when 
the  facts  are  not  in  dispute.  Kahn  v.  Atlan- 
tic, etc.,  R.  Co.,  115  N.  Car.  638.  Otherwise, 
where  the  facts  are  disputed.  Nealand  v. 
Boston,  etc.,  R.  Co.,  161  Mass.  67. 

In  Mote  v.  Chicago,  etc.,  R.  Co.,  27  Iowa 
24,  1  Am.  Rep.  212,  the  passenger's  baggage 
was  left  upon  the  platform  of  the  station  to 
which  it  was  checked,  and,  no  demand 
being  made  for  it,  was  then  moved  by  the 
Station  agent  into  a  room,  the  only  place  there 
for  storing  baggage.  It  was  clearly  shown 
that  this  was  not  a  secure  place ;  the  door  was 
never  locked,  nor  was  the  room  guarded  at 
night  at  all.  It  was  held  that  the  company 
was  liable;  admitting  that  its  liability  as  a 
common  carrier  had  ceased,  it  remained  liable 
for  any  loss  caused  by  its  want  of  ordinary 
care.  The  act  of  the  passenger  in  not  calling 
for  his  baggage  was  not  such  contributory 
negligence  as  would  bar  his  recovery. 

2.  Neglect  of  Servants  to  Rescue  Property  from 
Fire. — Aldrich  v.  Boston,  etc.,  R.  Co.,  100 
Mass.  31,  97  Am.  Dec.  74,  1  Am.  Rep.  76. 

3.  Galveston,  etc.,  R.  Co.  v.  Smith,  81  Tex. 
479.  In  this  case  the  trial  judge  refused  this 
special  charge  :  "  The  jury  are  instructed  that 


warehousemen  are  not  responsible  for  the 
neglect  of  their  servants  to  rescue  goods  in 
the  warehouse  from  destruction  by  fire  in  the 
night,  when  such  servants  are  present  but  not 
in  the  course  of  their  employment."  In  ap- 
proving the  refusal  of  this  charge,  the  court,  on 
appeal,  said:  "This  charge  was  inapplicable 
under  the  evidence,  which  showed,  as  we  think, 
that  the  employees  referred  to,  in  attempting 
to  extinguish  the  fire  and  rescue  the  prop- 
erty at  the  depot,  were  acting  in  the  course  of 
their  employment  and  for  the  defendant;  and 
also  were  in  charge  of  the  buildings  and  their 
contents,  though  not  actually  present  when 
the  fire  began.  These  facts  distinguish  the 
present  from  the  case  of  Aldrich  v.  Boston, 
etc.,  R.  Co.,  100  Mass.  31,  97  Am.  Dec.  74,  1 
Am.  Rep.  76." 

4.  Baggage  must  First  be  Safely  Stored. — In 
Bartholomew  v.  St.  Louis,  etc.,  R.  Co.,  53 
111.  227,  5  Am.  Rep.  45,  it  was  held  that  in 
order  to  relieve  a  carrier  from  liability  as  a 
common  carrier  and  render  it  liable  as  ware- 
houseman only,  the  baggage  "  must  be  stored 
in  a  safe  and  secure  warehouse," and  a  failure 
so  to  instruct  the  jury  is  error,  for  which 
a  judgment  in  the  carrier's  favor  must  be  re- 
versed. 

In  Chicago,  etc.,  R.  Co.  v.  Fairclough,  52 
111.  106,  it  was  held  that  where  the  railroad 
company  placed  baggage  in  a  room  of  their 
depot,  and  a  pane  of  glass  in  one  of  the  win- 
dows of  the  room,  which  was  without  blinds, 
was  held  in  its  place  only  by  tacks,  and  bur- 
glars removed  the  glass  and  made  an  entrance 
through  the  opening,  the  baggage  was  not 
safely  stored,  and  the  company  was  liable. 
See  also  Chicago,  etc.,  R.  Co.  v.  Scott,  42  111. 
132,  21  Am.  &  Eng.  R.  Cas.  312,  note. 

5.  Connecting  Railroads  Constituting  One  Sys- 
tem.— Peterson  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  92,  44  Am.  &  Eng.  R.  Cas.  436,  note; 
Barter  v.  Wheeler,  49  N.  H.  9;  Texas,  etc., 
R.  Co.  v.  Ferguson,  1  Tex.  App.  Civ.  Cas.,  § 
1253,  9  Am.  &  Eng.  R.  Cas.  395;  St.  Louis, 
etc.,  R.  Co.  v.  Hindsman,  1  Tex.  App.  Civ. 
Cas.,  §  204;  Missouri  Pac.  R.  Co.  v.  Slater,  3 

71  Volume  III. 


Connecting  Lines  and  Through  Tickets.     BA  GGA  GE. 


Liability  Generally. 


But  where  the  Connecting  Lines  Are  Distinct  and  independent,  no  company  can  be 
rendered  liable  for  a  loss  unless  it  is  shown  to  have  occurred  on  such  com- 
pany's line,  except  in  those  jurisdictions  where  the  initial  carrier  is  held  to 
assume  liability  for  the  entire  route.1 

Agreement  between  Distinct  Lines  for  Sale  of  Through  Tickets. — The  mere  fact  that 
several  lines  have  an  agreement  by  which  tickets  are  to  be  sold  by  any  one 
over  the  lines  of  the  others  and  baggage  checked  accordingly  does  not  render 
them  partners  or  liable  as  such.2 

Contract  with  Initial  Carrier  under  Through  Ticket  Governs  Liability  of  Connecting  Carrier. — 
The  liability  of  any  particular  carrier,  where  baggage  is  checked  on  a  through 
ticket  over  several  lines,  is  governed  by  the  contract  made  with  the  initial 


Tex.  App.  Civ.  Cas.,  §  7.  See  also  Green  v. 
New  York  Cent.  R.  Co.,  12  Abb.  Pr.  N.  S. 
(N.  Y.  C.P1.)  473,  4  Daly  (N.Y.)  553;  Inter- 
national, etc.,  R.  Co.  v.  Foltz,  3  Tex.  Civ. 
App.  644. 

Where  three  separate  railroad  companies 
owning  distinct  portions  of  a  continuous  rail- 
road between  two  termini  run  their  cars  over 
the  whole  road,  employing  the  same  agents 
to  sell  passage  tickets,  and  receive  luggage  to 
be  carried  over  the  entire  road,  an  action  may 
be  maintained  against  one  of  them  for  the  loss 
of  luggage  received  at  one  terminus  to  be  car- 
ried over  the  whole  road.  Hart  v.  Rensselaer, 
etc.,  R.  Co.,  8  N.  Y.  37,  59  Am.  Dec.  447. 

Suit  was  instituted  against  the  Texas  and 
Pacific  Railway  for  baggage  lost  at  some  un- 
known point  between  Memphis  and  Dallas, 
through  checks  for  said  baggage  having  been 
delivered  to  the  plaintiff  at  Memphis,  by  an 
agent  of  the  Memphis  and  Little  Rock  Rail- 
road, over  three  uniting  lines,  including  the 
Texas  and  Pacific  Railway.  It  was  held  that 
the  check  delivered  at  Memphis  was  the  check 
of  the  appellant  railroad,  as  well  as  of  the  other 
companies,  and  that  the  contract  was  the  ap- 
pellant's contract,  and  it  was  bound  by  it. 
Texas,  etc.,  R.  Co.  v.  Fort,  1  Tex.  App.  Civ. 
Cas.,  §  1252,  9  Am.  &  Eng.  R.  Cas.  392. 

In  Peterson  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  92,  44  Am.  &  Eng.  R.  Cas.  436,  note, 
a  ticket  was  sold  by  a  railroad  company 
for  a  continuous  passage  over  its  own  line, 
and  thence  over  the  lines  of  connecting  com- 
panies. A  joint  action  was  brought  against 
three  companies  operating  the  connecting 
lines,  to  recover  for  baggage  lost  at  some  un- 
known point  on  their  lines.  The  plaintiff 
bought  from  another  company,  the  common 
agent  of  the  defendants,  for  a  single  fare,  a 
ticket  over  its  line  and  those  of  defendants, 
with  coupons  attached  bearing  the  initials  of 
all  the  defendants.  When  the  plaintiff  reached 
the  end  of  the  initial  carrier's  line,  which  had 
expressly  stipulated  that  it  would  be  liable 
only  for  losses  occurring  on  its  own  line,  she 
received  from  the  next  company,  one  of  the 
defendants,  a  through  check  for  her  baggage 
over  all  the  defendants'  lines,  and  was  charged 
for  extra  weight.  The  baggage  was  to  be  car- 
ried through  to  the  end  of  the  journey  on  the 
same  train  with  the  plaintiff.  It  was  held  that 
the  evidence  was  sufficient  to  authorize  a  find- 
ing that  the  defendants  jointly  undertook  to 
carry  the  baggage  safely  to  the  end  of  the 
journey. 


In  Georgia  it  seems  to  be  the  rule  that  the 
passenger  may  hold  any  one  of  the  connecting 
lines,  the  first,  the  last,  or  an  intermediate 
carrier,  regardless  of  where  the  loss  occurred. 
See  Wolff  v.  Central  R.,  etc.,  Co.,  68  Ga. 
653,  45  Am.  Rep.  501,  6  Am.  &  Eng.  R.  Cas. 
441. 

1.  Connecting  Lines  Distinct  and  Independent. 

—Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
31  Fed.  Rep.  247,  31  Am.  &  Eng.  R.  Cas.  103; 
Pennsylvania  R.  Co.  v.  Connell,  112  111.  295, 
54  Am.  Rep.  238,  18  Am.  &  Eng.  R.  Cas.  339. 
See  also  the  following  sections  of  this  title  for 
a  further  discussion  of  this  subject. 

2.  Effect  of  Agreement  as  to  Selling  Through 
Tickets  between  Distinct  Roads. — Felder  v.  Co- 
lumbia, etc.,  R.  Co.,  21  S.  Car.  35,  53  Am. 
Rep.  656,  27  Am.  &  Eng.  R.  Cas.  267. 

"An  arrangement,  express  or  implied,  be- 
tween companies  operating  several  roads,  by 
which  either  terminal  road  can  issue  through 
tickets  and  through  checks  for  baggage,  each 
being  entitled  only  to  the  fare  ~lor  transport- 
ing over  its  own  line,  does  not  render  each  one 
liable  for  loss  or  damage  sustained  on  any  of 
the  roads.  Ellsworth  v.  Tartt,  26  Ala.  733, 
62  Am.  Dec.  749.  Such  arrangement  is  not 
operative  to  impose  on  the  intermediate  car- 
rier the  absolute  liability  of  safe  delivery. 
Montgomery,  etc.,  R.  Co.  v.  Moore,  51  Ala. 
394.  An  arrangement  such  as  the  one  shown 
by  the  evidence  imposed  on  the  defendant  the 
duty  to  receive  from  the  terminal  road,  safely 
carry  over  its  own  road,  and  deliver  to  the 
other  connecting  terminal  road."  Montgom- 
ery, etc.,  R.  Co.  v.  Culver,  75  Ala.  587,  51 
Am.  Rep.  483,  22  Am.  &  Eng.  R.  Cas.  414. 

Such  Agreements  Held  to  Create  Liability. — 
In  Atchison,  etc.,  R.  Co.  v.  Roach,  35  Kan. 
740,  57  Am.  Rep.  199,  27  Am.  &  Eng.  R.  Cas. 
260,  it  is  said  that  the  sale  of  a  through  ticket, 
for  a  single  fare,  together  with  the  checking 
of  the  baggage  to  the  point  of  destination  on 
a  connecting  line,  is  "evidence  tending  to 
show  an  undertaking  to  carry  the  passenger 
and  baggage  the  whole  distance,  and  which,  in 
the  absence  of  other  conditions  or  limitations, 
and  of  all  other  circumstances,  will  make  such 
carrier  liable  for  faithful  performance,  and  for 
all  loss  on  connecting  lines,  the  same  as  on  its 
own." 

The  rule  in  Texas  is  opposed  to  that  of  the 
text ;  such  a  traffic  arrangement  between  con- 
necting lines  is  considered  as  constituting 
them  partners  or  joint  contractors.  See  cases 
cited  in  the  last  note  but  one,  supra. 
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carrier;  all  the  limitations  of  such  contract  inure  to  the  benefit  of  the  con- 
necting lines  unless  they  are  expressly  restricted  to  the  initial  line.1 

Scope  and  Effect  of  Contract  of  Initial  Carrier. — The  initial  carrier  has  no  power,  in 
the  absence  of  a  special  contract,  to  bind  a  connecting  line  so  as  to  make  it 
liable  for  injuries  not  occurring  on  the  line  of  the  latter;2  but  the  initial 
carrier  may  contract  that  it  shall  itself  be  liable  throughout  the  entire  route,3 
or  may  restrict  its  liability  to  losses  occurring  on  its  own  line.4  It  is  there- 
fore largely  a  question  of  intention  as  to  the  undertaking  of  the  initial 
carrier;  and  in  determining  this  intention,  the  usual  course  of  business  and 
the  custom  of  the  carrier  in  respect  to  baggage  shipped  over  connecting  lines 
may  be  looked  to,  and  are  of  importance  in  determining  the  carrier's  under- 
taking.5 

2.  Liability  of  Initial  Carrier — a.  View  that  Initial  Carrier  Is  Liable 

THROUGHOUT  THE  JOURNEY — Where  Baggage  Checked  Through  under  Through  Ticket. — 
In  a  number  of  jurisdictions,  the  rule  is  held  to  be  that  a  carrier  selling  a 
through  ticket  to  a  point  beyond  its  lines,  and  checking  the  passenger's 
baggage  through,  undertakes  to  insure  the  safe  delivery  of  such  baggage  at 
the  point  to  which  the  ticket  is  sold,  and  is  therefore  liable  for  a  loss  of  or 
injury  to  such  baggage  wherever  occurring.6    It  is  quite  clear  that  a  carrier 


1.  Limitations  Inure  to  Benefit  of  Connect- 
ing Lines. — Western  Union  Tel.  Co.  v.  Carew, 
15  Mich.  525;  Western  R.  Co.  v.  Harwell,  91 
Ala.  340 ;  Babcock  v.  Lake  Shore,  etc.,  R.  Co., 
49  N.  Y.  491 ;  Whitworth  v.  Erie  R.  Co.,  87 
N.  Y.  413.  See  also  the  titles  Carriers  of 
Goods;  Connecting  Carriers. 

2.  Montgomery,  etc.,  R.  Co.  v.  Culver,  75 
Ala.  587,  51  Am.  Rep.  483,  22  Am.  &  Eng.  R. 
Cas.  411.  Compare  Wolff  v.  Central  R.,  etc., 
Co.,  68  Ga.  653,45  Am.  Rep.  501,  6  Am.  &  Eng. 
R.  Cas.  441 . 

this   section,    Liability  of 
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3.  See  infra, 
Initial  Carrier. 

4.  See  infra, 
Initial  Carrier. 

5.  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am. 
Dec.  646.  But  see  Fairfax  v.  New  York 
Cent.,  etc.,  R.  Co.,  40  N.  Y.  Super.  Ct.  128, 
holding  that  where  a  passenger  buys  a  ticket 
by  a  particular  route  over  connecting  lines, 
and  has  his  baggage  so  checked  and  marked, 
and  it  is  carried  a  part  of  the  way  by  a  road 
not  forming  a  part  of  the  through  route,  no 
contract  can  be  inferred  from  the  fact  that 
such  road  has  frequently  carried  other  bag- 
gage similarly  checked  and  marked.  This 
case  was  reversed  on  appeal  (67  N.  Y.  11)  but 
not  on  this  point. 

6.  Liability  of  Receiving  Carrier  where  Bag- 
gage Checked  Through  on  Through  Ticket. — 
Smith  v.  Grand  Trunk  R.  Co.,  35  U.  C. 
B.  547  ;  Mauritz  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  Rep.  765,  21  Am.  &  Eng.  R.  Cas.  286; 
Harp  v.  The  Grand  Era,  1  Woods  ( U.  S.)  184 ; 
Croft  v.  Baltimore,  etc.,  R.  Co.,  1  MacArthur 
(D.  C.)  492;  Hawley  v.  Screven,  62  Ga.  347, 
35  Am.  Rep.  126;  Illinois  Cent.  R.Co.  v.  Cope- 
land,  24  111.  332,  76  Am.  Dec.  749;  Atchison, 
etc.,  R.  Co.  v.  Roach,  35  Kan.  740,  57  Am. 
Rep.  199,  27  Am.  &  Eng.  R.  Cas.  257;  Balti- 
more, etc.,  R.  Co.  v.  Campbell,  36  Ohio  St. 
647,  38  Am.  Rep.  617,  3  Am.  &  Eng.  R.  Cas. 
246;  Louisville,  etc.,  R.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  &  Eng. 
R.  Cas.  218;  Coward  v.  East  Tennessee,  etc., 


R.  Co.,  16  Lea  (Tenn.)  225,  57  Am.  Rep.  227; 
Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(Va.)  654;  Candee  v.  Pennsylvania  R.  Co.,  21 
Wis.  582,  94  Am.  Dec.  566.  See  also  Najac  t'. 
Boston,  etc.,  R.  Co.,  7  Allen  (Mass.)  329,  S3 
Am.  Dec.  686;  Nashua  Lock  Co.  v.  Worcester, 
etc.,  R.  Co.,  48  N.  H.  339,  2  Am.  Rep.  242; 
Weed  v.  Saratoga,  etc.,  R.  Co.,  19  Wend.  (N. 
Y.)  534;  Talcott  v.  Wabash  R.  Co.,  66  Hun  (N. 
Y.)  456;  Cary  v.  Cleveland,  etc.,  R.  Co.,  29 
Barb.  (N.  Y.)  35;  Torpey  v.  Williams,  3  Daly 
(N.  Y.)  162. 

In  Burnell  v.  New  York  Cent.  R.  Co.,  45 
N.Y.  184,  6  Am.  Rep.  61,  it  was  held  that  the 
initial  carrier  was  liable  as  warehouseman 
when  baggage  had  reached  its  destination, 
and  had  been  stored  by  the  connecting  carrier. 

Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(Va.)  654,  was  an  extreme  case.  It  there  ap- 
peared that  the  plaintiff  bought  a  through 
ticket  from  a  point  upon  the  defendant  road 
to  S.,  a  place  beyond  the  terminus  of  the  road 
and  reached  by  a  stage  line  from  the  terminus. 
There  was  a  contract  between  the  railroad  and 
the  stage  line,  in  which  it  was  provided  that 
each  should  be  responsible  only  for  losses 
upon  its  own  line.  The  plaintiff  checked  her 
baggage  through  to  S.,  but  stayed  over  night 
at  the  terminus  of  the  railroad,  taking  her  bag- 
gage to  the  hotel  as  she  was  allowed  to  do. 
The  next  day  she  continued  her  journey  over 
the  stage  route,  delivering  her  baggage  to  the 
stage  line.  The  baggage  was  lost,  and  it  was 
held  that  the  railroad  company  was  liable 
therefor  in  the  absence  of  proof  that  the  re- 
striction as  to  liability  contained  in  the  con- 
tract between  the  railroad  and  the  stage  line 
was  brought  to  the  plaintiff's  attention.  See 
also  Rome  R.  Co.  v.  Wimberlj-,  75  Ga.  316, 
58  Am.  Rep.  468. 

In  Smith  v.  Grand  Trunk  R.  Co.,  35  U.  C. 
B.  547,  the  plaintiff  bought  a  ticket  from 
the  defendant  company  at  D.,  for  a  first-class 
passage  from  D.  to  W.,  paying  the  fare  for 
the  whole  distance.  It  had  five  coupons  at- 
tached, perforated  so  that  they  could  be 
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may  contract  to  transport  beyond  its  own  line,  and  these  courts  construe  a 
through  ticket  as  assuming  such  a  liability.1 

The  English  Cases  all  sustain  the  view  that  a  carrier  checking  baggage  through 
on  a  through  ticket  assumes  a  liability  for  the  entire  route,  but  in  some 


detached  and  given  up,  each  one  being  for  the 
distance  to  be  traveled  over  a  different  rail- 
way or  omnibus  route  on  the  way.  The 
plaintiff's  trunk  was  checked  to  B.,  and,  when 
near  that  place,  a  person  took  his  check 
for  it,  with  the  coupon  for  the  omnibus  route 
to  the  station  of  the  Erie  railway,  by  which 
the  plaintiff  was  to  proceed,  and  gave  him  an 
omnibus  check  across  the  city  of  B.  in  return. 
The  conductor  of  the  defendant's  train,  being 
asked  by  the  plaintiff,  told  him  it  was  right 
to  give  his  check  to  this  person.  The  omni- 
bus line  was  paid  by  the  Erie  Railway  Co.  The 
trunk  having  been  lost  owing  to  the  neglect 
of  the  omnibus  agent,  it  was  held  that  the  de- 
fendants were  liable,  for  the  contract  was 
with  them  to  carry  the  plaintiff  and  his  lug- 
gage the  entire  distance.  See  also  Burnell  v. 
New  York  Cent.  R.  Co.,  45  N.  Y.  184,  6  Am. 
Rep.  61. 

In  Hawley  v.  Screven,  62  Ga.  347,  35  Am. 
Rep.  126,  it  was  held  that  the  initial  carrier 
would  be  responsible  for  the  loss  of  baggage 
checked  through,  even  though  it  proved  de- 
livery to  a  connecting  line. 

1.  Carrier  may  Contract  for  Through  Liability. 
— In  the  case  of  Hood  v.  New  York,  etc.,  R. 
Co.,  22  Conn.  1,  502,  it  was  held  that  a  rail- 
road company  had  no  power  to  contract  for 
carriage  beyond  its  own  lines,  and  that  there- 
fore no  assumption  by  it  of  liability  for  loss 
on  connecting  lines  could  be  inferred.  But 
this  case  is  alone  in  its  holding,  the  over- 
whelming weight  of  authority  being  that  a 
railroad  company  or  other  carrier  may  so 
contract.  Illinois  Cent.  R.  Co.  v.  Copeland, 
24  111.  332,  76  Am.  Dec.  749;  Knight  v.  Port- 
land, etc.,  R.  Co.,  56  Me.  234,  96  Am.  Dec. 
450;  Louisville,  etc.,  R.  Co.  v.  Weaver,  9 
Lea  (Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  & 
Eng.  R.  Cas.  218;  Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  8  Baxt.  (Tenn.)  341,  9  Heisk. 
(Tenn.)  852,  35  Am.  Rep.  705;  Mauritz  v. 
New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  765,  21 
Am.  &  Eng.  R.  Cas.  286.  See  also  Hartan  v. 
Eastern  R.  Co.,  114  Mass.  44  ;  Perkins  v.  Port- 
land, etc.,  R.  Co.,  47  Me.  573,  74  Am.  Dec. 
507  (only  by  special  contract). 

In  the  absence  of  a  special  contract,  a  car- 
rier is  only  bound  to  transport  baggage  to 
the  end  of  its  own  line  and  safely  deliver  it 
to  the  next  connecting  carrier;  but  anyone 
of  the  companies  forming  a  link  in  the  through 
route  may  agree  that  its  liability  shall  extend 
over  the  whole.  Mauritz  v.  New  York,  etc., 
R.  Co.,  23  Fed.  Rep.  765,  21  Am.  &  Eng.  R. 
Cas.  286.  Compare,  however,  Green  v.  New 
York  Cent.  R.  Co.,  4  Daly  (N.  Y.)  553,  12 
Abb.  Pr.  N.  S.  (N.  Y.)  473,  where  it  is  said  to 
be  questionable  whether  a  railroad  company 
has  such  a  power  as  stated  in  the  text. 

In  the  case  of  Isaacson  v.  New  York  Cent., 
etc.,  R.  Co.,  94  N.  Y.  278,  46  Am.  Rep.  142,  16 
Am.  &  Eng.  R.  Cas.  188,  reversing  25  Hun 
(N.  Y.)  350,  it  appeared  that  the  plaintiff  held 


passage  tickets  for  himself  and  family  over  the 
defendant's  road  from  New  York  to  Niagara 
Falls,  and  also  tickets  from  the  latter  place  to 
New  Orleans  by  the  "  Mobile  route,"  in  which 
route  it  did  not  appear  that  the  defendant  had 
any  interest,  though  it,  in  connection  with  the 
defendant's  road,  formed  a  continuous  line 
between  New  York  and  New  Orleans.  The 
plaintiff  presented  these  tickets  with  his  bag- 
gage to  the  baggage  master  at  the  defendant's 
baggage  rooms  in  New  York,  and  asked  to 
have  his  baggage  checked  to  New  Orleans  by 
the  route  indicated.  The  baggage  master 
examined  the  tickets,  did  as  requested,  and 
gave  the  plaintiff  checks  for  his  trunks,  which 
he  pocketed  without  examining  them.  On  the 
checks  were  the  words  "  New  Orleans  and 
New  York,"  and  also  certain  letters  and  ab- 
breviations which,  as  explained  by  experts,  in- 
dicated the  several  roads  forming  the  "Great 
Jackson  route."  Defendant  delivered  the  bag- 
gage to  the  agent  of  the  "Great  Jackson 
route"  at  Niagara  Falls,  and  while  in  transit 
it  was  destroyed  by  accident.  It  was  held  that 
the  undertaking  of  the  baggage  master  to 
check  by  the  "  Mobile  route  "  was  the  under- 
taking of  the  defendant,  and  included  an  agree- 
ment to  deliver  at  the  end  of  its  road  to  the 
next  succeeding  carrier ;  that  the  defendant, 
by  delivering  the  baggage  to  another  carrier, 
remained  liable  as  insurer  through  the  whole 
trip;  and  that  the  omission  of  the  plaintiff  to 
examine  his  checks  was  not  such  contributory 
negligence  as  would  affect  his  right  to  recover  ; 
it  was  at  least  a  question  for  the  jury  as  to 
whether  he  had  a  right  to  repose  on  the  rep- 
resentation of  the  baggage  master  without 
examining  for  himself. 

Through  Check,  but  Ticket  Only  to  Intermedi- 
ate Point. — In  Green  v.  New  York  Cent.  R. 
Co.,  4  Daly  (N.  Y.)  553,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  473,  the  defendant,  a  railroad  com- 
pany, issued  to  the  plaintiff  a  check  for  his 
baggage  to  his  destination,  the  route  lying 
over  its  own  line  and  that  of  a  steamboat  com- 
pany, but  issued  to  the  passenger  a  ticket  only 
to  the  end  of  its  own  line.  It  was  held  that 
the  defendant  could  not  be  held  liable  for  a  loss 
of  baggage  occurring  on  the  steamboat  line. 

Recheeking  at  Intermediate  Point. — In  Candee 
v.  Pennsylvania  R.  Co.,  21  Wis.  582,  94  Am. 
Dec.  566,  the  plaintiff,  having  bought  a 
through  ticket  from  W.  to  New  York,  with 
the  option  of  going  from  H.,  in  Pennsylvania, 
to  New  York  by  either  the  Allentown  route  or 
via  Philadelphia,  and  having  taken  a  through 
check  by  the  Allentown  route,  on  reaching  H. 
concluded  to  go  on  via  Philadelphia,  and  so 
had  his  baggage  rechecked  at  H.  by  the  de- 
fendant company,  from  whom  he  had  bought 
the  original  ticket.  It  was  held  that  no  new 
contract  was  thereby  entered  into,  but  that  the 
recheeking  was  in  pursuance  of  the  original 
contract,  and  did  not  affect  the  rights  or  lia- 
bilities of  the  parties. 
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instances  the  effect  of  their  holding  is  modified  by  the  fact  that  in  the  cases  so 
deciding  the  initial  carrier  operated  its  own  coaches  over  the  entire  route, 
running  during  a  part  of  it  over  the  roads  of  connecting  lines.1 

Where  the  Coaches  of  Receiving  Carrier  Run  over  Connecting  Lines. — It  is  the  general 
doctrine,  that  where  the  carrier  selling  the  through  ticket  carries  the  passen- 
ger and  his  baggage  in  its  own  coaches  over  the  whole  route,  it  is  liable  for  a 
loss,  no  matter  at  what  point  it  may  occur.2 

Through  Tickets  with  Separate  Coupons — Release  of  Connecting  Carrier. — When  the  rule 
is  that  the  initial  carrier  is  liable  throughout  the  entire  route,  the  liability  is 
not  affected  by  the  fact  that  the  passenger  is  traveling  upon  a  through  ticket, 
having  a  separate  coupon  for  each  line,3  nor  by  the  fact  that  the  other  lines 
sell  the  passenger  a  return  ticket  at  reduced  rates  in  consideration  of  his 
releasing  them  from  liability.4 

Baggage  Lost  through  Neglect  of  Initial  Carrier  in  Checking.— Independently  of  any 
special  contract,  the  initial  carrier  is  liable  for  any  loss,  whether  occurring  on 
its  own  or  subsequent  lines,  due  to  its  own  negligence  in  failing  to  check  the 
baggage  properly.5 


1.  English  Doctrine  as  to  Responsibility  of 
Initial  Carrier. — See  Great  Western  R.  Co.  v. 
Blake,  7  H.  &  N.  987;  Buxton  v.  North  East- 
ern R.  Co.,  L.  R.  3  Q.  B.  549.  See  also  Bris- 
tol, etc.,  R.  Co.  v.  Collins,  7  H.  L.  Cas.  194. 

The  general  doctrine  in  England  is  that  the 
initial  carrier  assumes  liability  for  the  entire 
route.  See  Muschamp  v.  Lancaster,  etc., 
Junction  R.  Co.,  8  M.  &  W.  421;  Mytton  v. 
Midland  R.  Co.,  4  H.  &  N.  615;  and  the  title 
Carriers  of  Goods. 

"  In  England  the  courts  from  the  first 
adopted  the  rule,  to  which  they  have  firmly 
adhered,  that  where  a  railroad  company,  as  a 
common  carrier,  receives  goods  directed  to  a 
place  beyond  the  terminus  of  its  own  line, 
without  limiting  its  responsibility  by  express 
agreement,  such  receipt  of  the  goods  so  di- 
rected is  prima  facie  evidence  of  an  under- 
taking to  carry  the  goods  to  the  place  to  which 
they  are  directed,  and  all  connecting  railroad 
companies  or  other  carriers  along  the  route 
are  merely  the  agents  of  the  first  company. 
The  latter  is  alone  subject  to  suit  for  any  loss 
or  damage  to  the  goods,  the  other  companies 
not  being  responsible  to  the  owner  for  want 
of  privity  of  contract.  Muschamp  v.  Lan- 
caster, etc.,  Junction  R.  Co.,  8  M.  &  W.  421." 
Louisville,  etc.,  R.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  41,  42  Am.  Rep.  654. 

In  Mytton  v.  Midland  R.  Co.,  4  H.  &  N.  619, 
the  plaintiff,  going  from  Newport  to  Birming- 
ham, bought  a  ticket  at  the  former  place, 
oi'  the  South  Wales  Railway  Company,  to 
Birmingham,  the  latter  part  of  the  route  lying 
over  the  defendant's  line.  At  the  point  of 
connection,  the  passenger  turned  his  luggage 
over  to  a  guard  of  the  defendant's  road,  but  on 
reaching  Birmingham  it  could  not  be  found. 
He  thereupon  brought  this  suit  against  the 
defendant.  The  court,  in  holding  that  he 
could  not  recover,  said  :  "  We  are  of  opinion 
that  there  was  but  one  contract,  and  that  that 
contract  was  with  the  South  Wales  Railway 
Company  and  not  with  the  Midland  Railway 
Company.  There  was  one  sum  paid  and  one 
ticket  given  for  the  entire  journey,  and  there 
was  no  evidence  whatever  of  any  privity  of 
the  Midland  Railway  Company  [the  defend- 
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ant]  to  that  contract.  *  *  *  We  think  the 
principle  of  Muschamp  v.  Lancaster,  etc., 
Junction  R.  Co.,  8  M.  &  W.  421,  applies  to 
this  case,  and  as  there  was  no  contract  with 
the  Midland  Railroad  Company,  the  plaintiff 
fails  in  this  action,  and  the  defendants 
are  entitled  to  our  judgment."  But  see 
Hooper  v.  London,  etc.,  R.  Co.,  50  L.  J. 
B.  103,  43  L.  T.  570,  29  W.  R.  241,  45  J.  P. 
223. 

2.  Carrier  Running  Its  Own  Trains  All  the 
Way. — Hart  v.  Rensselaer,  etc.,  R.  Co. ,.8  N. 
Y.  37,  59  Am.  Dec.  447;  Great  Western  R. 
Co.  v.  Blake,  7  H.  &  N.  987  ;  Buxton  v.  North 
Eastern  R.  Co.,  L.  R.  3  Q.  B.  549. 

3.  Louisville,  etc.,  R.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  &  Eng. 
R.  Cas.  218. 

4.  Louisville,  etc.,  R.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  &  Eng. 
R.  Cas.  218. 

5.  Loss  Due  to  Negligent  Checking  by  Initial 
Carrier. — Isaacson  v.  New  York  Cent.,  etc., 
R.  Co.,  94  N.  Y.  278,  46  Am.  Rep.  142,  16 
Am.  &  Eng.  R.  Cas.  188;  Najac  v.  Boston, 
etc.,  R.  Co.,  7  Allen  (Mass.)  329,  83  Am.  Dec. 
686. 

Thus,  where  a  carrier  sells  tickets  over  its 
own  and  connecting  lines,  and  receives  bag- 
gage to  be  sent  through  without  a  change  of 
cars,  the  initial  carrier  is  liable  for  baggage 
received  and  lost  anywhere  on  the  route,  but 
which  was  not  checked,  the  agent  informing 
the  passenger  that  it  "  would  be  perfectly 
safe  "  without  being  checked.  Najac  v.  Bos- 
ton, etc.,  R.  Co.,  7  Allen  (Mass.)  329,83  Am. 
Dec.  686. 

In  Isaacson  v.  New  York  Cent.,  etc.,  R. 
Co.,  94  N.  Y.  278,  46  Am.  Rep.  142,  16  Am. 
&  Eng.  R.  Cas.  188,  the  passenger's  ticket, 
sold  to  him  by  the  defendant  company,  was 
to  New  Orleans  via  the  "  Mobile  route;"  the 
defendant's  agent,  after  selling  the  ticket, 
checked  the  baggage  to  New  Orleans  by  the 
"  Jackson  route."  It  was  held  that  the  defend- 
ant, by  sending  the  baggage  over  the  wrong 
route,  had  disabled  itself  to  show  a  delivery 
to  the  proper  connecting  carrier,  and  was 
therefore  liable  for  the  loss. 
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b.  View  that  Initial  Carrier  Is  Liable  Only  for  Losses  on  Its 
Own  Line. — The  doctrine  more  generally  accepted  in  this  country  seems  to 
be  that  the  initial  carrier  is  liable  only  for  such  losses  as  are  shown  to  have 
occurred  on  its  own  line  or  through  its  failure  to  make  proper  delivery  of  the 
baggage  to  the  connecting  line.1 

Liability  Extended  by  Contract. — The  carrier  may,  however,  contract  to  be  liable 
for  the  whole  distance  ;  2  but  it  should  not  be  held  to  assume  so  unusual  a 
liability  unless  its  intention  to  do  so  is  clearly  apparent.3 

Must  Show  Safe  Delivery  to  Connecting  Carrier. — The  rights  of  the  passenger  are 
sufficiently  protected  by  the  rule  requiring  the  carrier  to  show  a  safe  delivery 
to  the  connecting  line,  and  casting  upon  it  the  burden  of  proof  to  show  that 
the  loss  did  not  occur  on  its  line  or  through  its  want  of  care.4 

c  Conditions  on  Tickets  Limiting  Liability. — Where  the  doctrine 


1.  Initial  Carrier  Not  Generally  Liable  for  Loss 
on  Connecting  Line. — Mauritz  v.  New  York, 
etc.,  R.  Co.,  23  Fed.  Rep.  765,  21  Am.  &  Eng. 
R.  Cas.  286;  Green  v.  New  York  Cent.  R.Co., 
4  Daly  (N.  Y.)  553,  12  Abb.  Pr.  N.  S.  (N. 
Y.)  473;  Milnor  v.  New  York,  etc.,  R.  Co., 
53  N.  Y.  363,  5  Am.  Ry.  Rep.  381.  See  also 
Gulf,  etc.,  R.  Co.  v.  Jackson,  4  Tex.  App. 
Civ.  Cas.,  §  47;  Zunz  v.  South  Eastern  R. 
Co.,  L.  R.  4  q.  B.  539- 

In  Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  318, 
Davis,  J.,  after  referring  to  the  diversity  of 
opinion  in  this  connection,  said  :  "  But  the 
rule  that  holds  the  carrier  only  liable  to  the 
extent  of  its  own  route  and  for  safe  storage 
and  delivery  to  the  next  carrier,  is  in  itself  so 
just  and  reasonable  that  we  do  not  hesitate  to 
give  it  our  sanction." 

In  one  case  the  defendant  company  issued 
and  sold  to  the  plaintiff  coupon  tickets  and 
checked  his  baggage  over  a  connecting  line; 
the  baggage  was  burned  while  in  the  care  of 
the  connecting  line.  The  court  held  that  the 
initial  carrier  is  not  liable  for  baggage  lost 
after  it  is  delivered  to  the  second  carrier, 
simply  because  it  sells  a  through  ticket  and 
checks  baggage  through,  and  the  two  carriers 
divide  the  money  received,  where  the  tieket  is 
in  two  parts,  easily  detached  from  each  other, 
and  where  there  is  nothing  in  common  be- 
tween the  two  roads  except  the  mere  arrange- 
ment to  sell  through  tickets.  Milnor  v.  New 
York,  etc.,  R.  Co.,  53  N.  Y.  363,  5  Am.  Ry. 
Rep.  381,  affirming  4  Daly  (N.  Y.)  355.  See 
also  Marmorstein  v.  Pennsylvania  R.  Co.,  13 
Misc.  Rep.  (N.  Y.  C.  PI.)  32. 

In  Mauritz  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  Rep.  769,  21  Am.  &  Eng.  R.  Cas.  286, 
the  court,  citing  Myrickt-.  Michigan  Cent.  R. 
Co.,  107  U.  S.  106,  said:  "  The  law  relating  to 
this  branch  of  the  case,  at  least  in  the  federal 
courts,  is  this:  If  a  railroad  company,  whose 
road  connects  with  other  roads,  receives  goods 
for  transportation  beyond  the  termination  of 
its  own  line,  its  duty  is  to  deliver  safely  the 
goods  to  the  next  connecting  line— the  next 
carrier  on  the  route  beyond.  The  common  law 
imposes  no  greater  duty  than  this.  If  more  is 
expected  from  the  company  receiving  the 
shipment,  there  must  be  a  special  agreement 
for  it.  Each  road,  confining  itself  to  itscom- 
Oion-law  liability,  is  only  bound,  in  the  absence 


of  a  special  contract,  to  safely  carry  over  its 
own  route  and  safely  delive'r  to  the  next  con- 
necting carrier;  but  any  one  of  the  companies 
may  agree  that  its  liability  shall  extend  over 
the  whole  route.  In  the  absence  ot  a  special 
agreement  to  that  effect,  such  liability  will 
not  attach." 

2.  See  the  last  section  supra. 

3.  Liability  over  Whole  Route  by  Special  Con- 
tract.— Perkins  v.  Portland,  etc.,  R.  Co.,  47 
Me.  573,  74  Am.  Dec.  507. 

In  Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  107,  Field,  J.,  speaking  for  the  court, 
after  laying  down  the  doctrine  that  the  initial 
carrier  is  liable  only  over  its  own  line,  said  : 
"Any  one  of  the  companies  may  agree  that 
over  the  whole  route  its  liability  shall  extend. 
In  the  absence  of  a  special  agreement  to  that 
effect  such  liability  will  not  attach,  and  the 
agreement  will  not  be  inferred  from  doubtful 
expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence/'  See 
Green  v.  New  York  Cent.  R.  Co.,  12  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  473,  4  Daly  (N.  Y.) 
553- 

The  fact  of  the  sale  of  a  through  ticket  may 
be  considered  in  determining  whether  the  ini- 
tial carrier  intended  to  be  liable  for  through 
baggage;  but  evidence  ought  to  be  intro- 
duced sufficient  in  amount  to  make  it  clear 
that  the  initial  carrier  in  selling  the  ticket  in- 
tended to  be  so  liable.  Mauritz  New  York, 
etc.,  R.  Co.,  23  Fed.  Rep.  765,  21  Am.  &  Eng. 
R.  Cas.  286. 

In  Quimby  v.  Vanderbilt,  17  N.  Y.  313,  72 
Am.  Dec.  469,  Denio,  J.,  speaking  for  the 
court,  after  referring  to  the  English  doctrine 
on  this  subject  (see  the  last  section  supra), 
said:  "  The  late  court  of  errors,  in  my  opin- 
ion very  wisely,  limited  the  English  rule 
above  mentioned,  by  holding  that  evidence 
was  admissible  to  show  that  by  the  course  of 
business  a  transportation  line,  receiving  prop- 
erty without  any  express  contract,  undertook 
only  to  carry  it  over  its  own  line  and  then 
place  it  in  the  hands  of  the  carriers  over  the 
next  route,  and  that  it  discharged  its  obliga- 
tion to  the  owners  by  delivering  it  to  a  re- 
sponsible company  next  in  order  in  its  pas- 
sage to  the  place  of  destination.  Yan  Sant- 
voord  v.  St.  John,  6  Hill  (N.  Y.)  157." 

4.  See  infra,  this  section,  Liability  of 
Intermediate  Carriers. 
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obtains  that  the  liability  of  the  initial  carrier  ends  with  its  own  line,  it  is  held 
that  a  condition  printed  on  a  through  ticket  providing  that  the  initial  carrier 
acts  only  as  the  agent  of  the  connecting  lines  in  selling  the  ticket  and  check- 
ing baggage  on  it,  and  will  not  be  liable  beyond  its  own  line,  is  binding  on 
the  passenger  and  limits  the  carrier's  liability  whether  brought  to  the  passen- 
ger's notice  and  assented  to  by  him  or  not;  the  carrier  will  only  be  liable 
for  losses  on  its  own  line  in  any  event  unless  it  expressly  or  by  implication 
voluntarily  assumes  to  be  liable  further,  and  no  assent  of  the  passenger  is 
necessary  to  make  such  a  condition  valid,  unless  a  partnership  agreement  is 
shown  to  exist  between  the  several  lines.1 

3.  Liability  of  Intermediate  Carriers — Liable  for  Loss  upon  Their  Own  Lines. — Each 
carrier,  whether  the  initial,  the  last,  or  an  intermediate  one,  is  liable  for  a  loss 
shown  to  have  occurred  upon  its  own  line,  or  where  it  fails  to  account  for 
baggage  proven  to  have  been  delivered  to  it  in  good  order  by  a  previous 
line.2 


1.  Conditions  on  Tickets. — Central  Trust  Co. 
v.  Wabash,  etc.,  R.  Co.,  31  Fed.  Rep.  247,  31 
Am.  &  Eng.  R.  Cas.  103;  Peterson  v.  Chi- 
cago, etc.,  R.  Co.,  80  Iowa  92 ;  Nealon  v. 
Grand  Trunk  R.  Co.  (Supreme  Ct.),  5  N.  Y. 
St.  Rep.  256,42  Hun  (X.  Y.)  651;  Pennsyl- 
vania Cent.  R.  Co.  v.  Schwarzenberger,  45 
Pa.  St.  208,  84  Am.  Dec.  490. 

In  Zunz  v.  South  Eastern  R.  Co.,  L.  R.  4  Q^. 
B.  539,  38  L.  J.  B.  209,  the  plaintiff  bought 
a  through  ticket  of  the  defendant  from  one 
of  the  defendant's  stations  to  Paris,  the  ticket 
being  in  three  coupons,  one  to  Dover,  another 
from  Dover  to  Calais,  and  a  third  from  Calais 
to  Paris.  His  baggage  was  registered  through 
to  Paris,  but  was  lost  between  Calais  and 
Paris.  On  the  ticket  was  this  condition 
plainly  printed:  "The  company  is  not  re- 
sponsible for  loss  or  detention  of  or  injury 
to  baggage  of  a  passenger  traveling  by  this 
through  ticket,  except  while  the  passenger  is 
traveling  on  the  company's  trains  or  boats." 
The  Railway  Traffic  Act  of  1854  prohibited  a 
carrier  from  stipulating  for  exemption  from 
liability  for  acts  caused  by  its  negligence.  It 
was  held  that  the  act  did  not  apply  to  such  a 
provision ;  that  the  company  had  a  right  to 
make  the  special  contract  and  was  protected 
by  it. 

In  Coward  v.  East  Tennessee,  etc.,  R.  Co., 
16  Lea  (Tenn.)  225,  57  Am.  Rep.  227,  it  was 
held  that  a  stipulation  that  "  in  selling  this 
ticket  this  company  acts  as  agent,  and  is  not 
responsible  beyond  its  own  line,"  had  refer- 
ence alone  to  personal  injuries,  and  did  not 
relieve  the  company  from  liability  for  a  loss 
of  baggage  on  a  connecting  line. 

Condition  must  be  Brought  to  Notice  of  Pas- 
senger.— Where  the  doctrine  obtains  that  the 
initial  carrier  is  liable  for  loss  throughout 
the  entire  journey,  it  has  been  held,  on  the 
other  hand,  that  a  condition  printed  upon  a 
ticket  limiting  the  liability  of  the  initial  carrier 
to  its  own  lines  was  not  effective  unless  it  was 
actually  brought  to  the  attention  of  the  pas- 
senger. Wilson  v.  Chesapeake,  etc.,  R.  Co., 
21  Gratt.  (Va.)  654.  See  also  Burke  v.  South 
Eastern  R.  Co.,  5  C.  P.  Div.  1 ;  Mauritz  v. 
New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  769,  21 
Am.  &  Eng.  R.  Cas.  286. 

2.  Intermediate  Carrier  Liable  for  Loss  on  Its 
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Own  Line. — Chicago,  etc.,  R.  Co.  v.  Fahey, 
52  111.  81,  4  Am.  Rep.  587;  Atchison,  etc.,  R. 
Co.  v.  Roach,  35  Kan.  740,  57  Am.  Rep.  199, 
27  Am.  &  Eng.  R.  Cas.  257;  Baltimore  Steam 
Packet  Co.  v.  Smith,  23  Md.  402,  87  Am. 
Dec.  575;  Louisville,  etc.,  R.  Co.  v.  Weaver, 
9  Lea  (Tenn.)  38,  42  Am.  Rep.  654,  16  Am. 
&  Eng.  R.  Cas.  218;  Hooper  v .  London,  etc., 
R.  Co.,  29  W.  R.  241,  43  L.  T.  570.  See  also 
Montgomery,  etc.,  R.  Co.  v.  Culver,  75  Ala. 
587,  51  Am.  Rep.  483,  22  Am.  &  Eng.  R.  Cas. 
411 ;  and  as  to  the  proof  establishing  the  lia- 
bilitv  of  a  carrier,  see  Estes  v.  St.  Paul,  etc., 
R.  Co.  (Supreme  Ct.),  7  N.  Y.  Supp.  863. 

The  plaintiff  bought  a  through  ticket,  by 
rail  to  a  certain  point  and  thence  by  boat,  and 
had  his  baggage  checked  accordingly.  At  the 
point  where  he  took  the  boat,  the  railroad 
agent,  instead  of  delivering  the  baggage  to 
the  boat,  delivered  it  to  another  road  which 
carried  it  to  the  place  of  destination,  where 
it  was  lost.  The  court  held  that  such  agent 
was  in  no  sense  the  agent  of  the  passenger  so 
as  to  bind  him  by  his  act.  Fairfax  v.  New- 
York  Cent.,  etc./R.  Co.,  73  N.  Y.  167,  29  Am. 
Rep.  119,  affirming 43  N.  Y.  Super.  Ct.  18. 

Effect  of  Recognition  of  Ticket  by  Intermediate 
Road. — Where  a  passenger  seeks  to  hold  one 
of  several  roads  in  his  line  of  transit  liable  for 
the  loss  of  his  baggage,  the  recognition  by  the 
conductor  of  such  road,  of  his  ticket  purchased 
at  the  beginning  of  his  trip,  is,  in  effect,  an 
admission  that  it  was  issued  by  some  person 
having  competent  authority  to  bind  the  com- 
pany; and  in  such  case  it  is  immaterial 
whether  the  ticket  was  issued  by  a  special 
agent  of  the  company  sought  to  be  held  liable, 
or  by  the  ticket  agent  of  some  other  company. 
Chicago,  etc.,  R.  Co.  v.  Fahey,  52  111.  81,  4 
Am.  Rep.  587. 

Failure  of  Carrier  to  Prove  Delivery  to  Next 
Connecting  Carrier. — A  passenger  who  was  to 
travel  over  two  lines  had  her  trunk  checked 
to  the  end  of  the  first,  and  left  it  over  night  in 
a  union  depot  used  by  both  companies.  Be- 
fore leaving  on  the  second  road,  she  gave  her 
check  to  an  agent  of  the  first  company,  who 
agreed  to  set  her  trunk  out  in  position  for 
being  put  on  the  second  road  ;  but  it  appeared 
that  it  was  never  put  on  the  train  of  the  second 
road  and  was  lost.  It  was  held  that  the  first 
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Liability  Exists  though  Initial  Carrier  Also  Liable. — The  fact  that  the  initial  carrier 

may  also  be  liable  does  not  affect  the  rule.1 

Presumption  from  Proof  of  Receipt  of  Baggage. — Upon  proof  of  the  receipt  of  the 

b  i  ■;\.\-'s  In1  .mv  Imc,  ,i  |MVsiini|>ii<>n  immediately  arises  th.it  the  loss  occurred 
on  such  line,  and  its  liability  is  established  unless  it  can  prove  a  delivery  in 
good  condition  to  the  succeeding  carrier.2  Thus  the  initial  carrier  is  always 
liable  upon  proof  of  a  loss  in  the  absence  of  a  showing  by  it  of  safe  delivery 
to  the  next  line.3 

Loss  Due  to  Failure  to  Forward  Promptly. — The  intermediate  carrier  is  liable  for 


company  was  liable  for  its  loss;  that  it  could 
not  relieve  itself  of  its  responsibility  without 
in  some  manner  accounting;  for  the  loss  of  the 
trunk  and  showing  how  it  left  its  custody;  its 
failure  to  do  this  would  warrant  the  inference 
that  the  trunk  was  stolen  by  its  servants  or 
was  lost  in  consequence  of  their  gross  neglect. 
Nor  was  the  company  relieved  merely  by 
evidence  showing  that  the  building  used  by 
it  for  the  storage  of  baggage  was  safe  and 
secure,  in  charge  of  trusty  agents  and  serv- 
ants, and  properly  guarded  by  day  and  by 
night.  Rome  R.  Co.  v.  Wimberly,  75  Ga. 
316,  58  Am.  Rep.  468. 

Carrier  Not  Liable  In  Absence  of  Proof  of  De- 
livery to  It. — In  Kessler  v.  New  York  Cent., 
etc.,  R.  Co.,  61  N.  Y.  538,  12  Am.  Ry.  Rep. 
134,  affirming*]  Lans.  (N.  Y.)  62,  the  plaintiff 
purchased  at  Washington  a  coupon  ticket  of 
the  Baltimore  and  Ohio  company,  the  last  part 
of  his  route  lying  over  the  defendant's  line. 
His  baggage  was  checked  through  at  Wash- 
ington, but  was  never  delivered  to  him.  In  an 
action  against  the  defendant  to  recover  for  its 
loss,  the  plaintiff  failed  to  prove  that  the  bag- 
gage ever  came  into  the  defendant's  possession. 
It  was  held  that  the  tickets  and  check  were  in- 
sufficient to  charge  the  defendant  as  a  partner 
of  the  initial  carrier,  or  to  render  it  liable  as 
a  joint  contractor;  and  the  plaintiff,  having 
failed  to  prove  the  receipt  of  the  baggage  by 
the  defendant,  could  not  recover. 

1.  Atchison,  etc.,  R.  Co.  v.  Roach,  35  Kan. 
740,  57  Am.  Rep.  199,  27  Am.  &  Eng.  R.  Cas. 
257;  Louisville,  etc.,  R.  Co.  v.  Weaver,  9 
Lea  (Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  & 
Eng.  R.  Cas.  218.  But  see  Mytton  v.  Mid- 
land R.  Co.,  4  H.  &  N.  615. 

2.  Effect  of  Proof  of  Receipt  without  Proof  of 
Delivery  Over. — Montgomery,  etc.,  R.  Co.  v. 
Culver,  75  Ala.  587,  51  Am.  Rep.  483,  22  Am. 
&  Eng.  R.  Cas.  412 ;  St.  Louis,  etc.,  R.  Co.  v. 
Hawkins,  39  111.  App.  406;  Philadelphia,  etc., 
R.  Co.  v.  Harper,  29  Md.  330;  Myerson  v. 
Woolverton,  9  Misc.  Rep.  (N.  Y.  C.  PI.)  186; 
Caldwell  v.  Erie  Transfer  Co.,  13  Misc.  Rep. 
(N.  Y.  C.  PI.)  37  ;  Fairfax  v.  New  York  Cent., 
etc.,  R.  Co.,  73  N.  Y.  167,  29  Am.  Rep.  119, 
affirming  43  N.  Y.  Super.  Ct.  18. 

Receipt  by  Carrier  In  Good,  Delivery  in  Bad,  Con- 
dition.—In  Estesw.  St.  Paul,  etc.,  R.  Co.  (Su- 
preme Ct.),  7  N.  Y.  Supp.  863,  27  N.  Y.  St.  Rep. 
594,  the  proof  showed  that  the  plaintiff's  bag- 
gage was  delivered  to  the  defendant  company 
in  good  condition;  that  the  defendant  carried 
it  over  its  road  and  delivered  it  to  a  connecting 
line,  which  delivered  it  to  the  plaintiff  dam- 
aged from  having  been  wet.    It  was  raining 


at  the  time  it  was  delivered  to  the  defendant, 
and  the  baggage  remained  for  some  time  in  a 
shed  not  well  covered,  and  the  mould  on  the 
articles  indicated  that  their  wetting  could  not 
have  ,  occurred  later  than  the  delivery  to  the 
second  carrier.  It  was  held  that  there  was  suf- 
ficient evidence  to  justify  a  finding  that  they 
were  damaged  while  in  the  defendant's  hands. 

Sufficiency  of  Evidence  of  Delivery  Over. — 
Where  baggage  has  been  checked  over  con- 
necting lines,  in  order  to  relieve  the  initial 
carrier  from  liability  for  loss  its  delivery  to 
the  next  connecting  line  must  be  shown  by  such 
evidence  as  would  be  sufficient  to  charge  such 
connecting  line  if  the  suit  were  against  it. 
Hyman  v.  Central  Vermont  R.  Co.,  66  Hun 
(N.  Y.)  202;  Baltimore  Steam  Packet  Co.  v. 
Smith,  23  Md.  402,  87  Am.  Dec.  575. 

3.  Proof  of  Delivery  to  Diitial  Carrier  Casts 
Burden  upon  It. — Hyman  v.  Central  Vermont 
R.  Co.,  66  Hun  (N.  Y.)  202  ;  Philadelphia,  etc., 
R.  Co.  v.  Harper,  29  Md.  330;  International, 
etc.,  R.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644. 

Where  a  through  ticket  was^  sold,  and 
through  baggage  checked,  and  the  contract 
of  the  initial  carrier  was  only  to  safely  carry 
to  the  terminus  of  its  line  and  deliver  to  the 
next  carrier,  a  total  loss  or  nondelivery  at  the 
point  of  destination  makes  the  initial  carrier 
prima  facie  liable  and  casts  on  it  the  onus  of 
showing  delivery  to  the  next  connecting  line. 
Montgomery,  etc.,  R.  Co.  v.  Culver,  75  Ala.. 
587,51  Am.  Rep.  483,  22  Am.  &  Eng.  R. Cas.  411. 

Positive  Proof  of  Delivery  Over  Essential. — In 
Baltimore  Steam  Packet  Co.  v.  Smith,  23 
Md.  402,  87  Am.  Dec.  575,  in  an  action  against 
a  carrier,  the  evidence  relied  on  by  the  de- 
fendant, as  tending  to  show  that  the  trunk,  for 
which  a  through  check  had  been  given,  had 
been  delivered  over  to  the  next  carrier,  was 
that  of  a  clerk  employed  on  one  of  the  de- 
fendant's boats,  who  testified  that  if  a  trunk 
was  not  delivered  to  the  connecting  carrier  at 
P.,  it  was  always  brought  back  to  the  defend- 
ant's office  in  Baltimore;  that  he  knew  of  no 
such  occurrence  during  the  month  in  which  the 
loss  occurred ;  that  the  baggage  agents  on  the 
defendant's  boats  made  the  lists  of  the  through 
baggage  delivered  by  them  to  the  connecting 
line,  and  these  lists  were  not  preserved.  It 
was  held  that,  without  positive  proof  of  deliv- 
ery to  the  connecting  carrier,  any  presump- 
tion that  could  arise  in  the  defendant's  favor 
would  be  repelled  by  one  equally  strong  in 
favor  of  the  connecting  carrier ;  that  proof  of 
the  loss  established  the  defendant's  liability  un- 
less it  could  be  rebutted  by  positive  testimony 
of  delivery  to  the  next  carrier. 
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any  damage  arising  from  the  loss  or  detention  of  baggage  delivered  to  it, 
caused  by  its  failure  to  forward  it  promptly.1 

What  Constitutes  a  Safe  Delivery  to  the  succeeding  carrier,  so  as  to  relieve  the 
previous  carrier  from  liability,  is  to  be  determined  from  the  facts  of  each  case  ; 
there  must,  however,,  be  such  a  change  of  custody  and  possession  as  to  put 
an  end  to  the  control  of  the  earlier  carrier,  and  to  place  the  baggage  in  the 
actual  possession  of  the  later  carrier;  merely  placing  it  in  a  part  of  the  union 
depot  where  baggage  intended  for  the  succeeding  carrier  is  usually  put  is  not 
enough.2 

Final  Delivery  Damaged  Kaises  Presumption  against  Last  Carrier  Only. — The  fact  that  the 
baggage  was  injured  or  partly  destroyed  on  reaching  its  destination  does  not 
create  a  presumption  against  any  intermediate  carrier,  so  as  to  throw  upon 
it  the  burden  of  proving  that  it  delivered  the  baggage  in  good  condition  to 
its  connecting  carrier;  such  a  fact  creates  a  presumption  against  only  the  last 
carrier.3 

4.  Liability  of  Last  Carrier. — In  the  absence  of  special  statutes,  the  liability 
of  the  last  carrier  is  the  same  as  that  of  any  intermediate  carrier;  it  is  liable 
only  upon  proof  of  the  receipt  of  the  baggage  by  it,  and  of  its  failure  to 
deliver  in  the  same  condition  in  which  it  received  it.4 

Where  Receipt  by  Last  Carrier  Shown,  It  must  Prove  Condition  when  Received. — Where  the 
receipt  of  the  baggage  is  shown,  but  it  does  not  appear  in  what  condition  it 
was  when  received,  the  presumption  prevails  that  it  was  received  in  the  same 
condition  as  originally  shipped,  and  the  last  carrier  must  bear  the  responsi- 
bility for  any  loss  of  or  damage  to  it,  unless  able  to  prove  its  condition  when 
received.5 

Failure  to  Deliver  without  Proof  of  Receipt  Not  Sufficient. — No  liability  attaches  nor 
does  any  presumption  against  the  last  carrier  arise,  in  the  absence  of  proof 
that  it  ever  received  the  baggage;  mere  failure  to  deliver  is  not  enough.6 


1.  Hooper  v.  London,  etc.,  R.  Co.,  43  L.  T. 
570,  29  W.  R.  241. 

When  Liability  Attaches  though  Baggage  Not 
Delivered. — On  a  change  of  passage  from  one 
road  to  another,  if  the  agent  of  the  new  road, 
after  receiving  from  the  passenger  the  checks 
given  to  him  by  the  initial  carrier,  fails  to 
find  the  baggage  corresponding  to  such 
checks,  he  must  immediately  notify  the  own- 
er, or  his  line  will  be  liable  for  the  baggage. 
Davis  v.  Michigan  Southern,  etc.,  R.  Co.,  22 
111.  278,  74  Am.  Dec.  151. 

2.  What  Amounts  to  Delivery  to  Intermediate 
Carrier. — Hyman  v.  Central  Vermont  R.  Co., 
66  Hun  (N.  Y.)  202;  Ouimit  v.  Henshaw,  35 
Vt.  605,  84  Am.  Dec.  646. 

Initial  Carrier  Liable  after  Delivery  Over. — A 
delivery  of  baggage  at  the  terminus  of  the 
defendant's  road,  to  the  baggage  master  of  an 
independent  steamboat  company,  who,  by 
agreement  between  the  railroad  and  steam- 
boat companies,  always  entered  the  defend- 
ant's cars  and  took  the  baggage  checks  of 
through  passengers,  giving  in  exchange  for 
them  the  checks  of  the  steamboat  company, 
would  not  discharge  the  defendant  from  lia- 
bility for  a  loss  caused  by  the  larceny  of  its 
servants  after  the  delivery  of  the  baggage  to 
the  baggage  master  of  the  boat,  unless  the 
baggage  master  was  the  plaintiff 's  authorized 
agent  to  receive  the  baggage,  which  is  a 
question  for  the  jury.  Mobile,  etc.,  R.  Co.  v. 
Hopkins,  41  Ala.  486,  94  Am.  Dec.  607. 

3.  Montgomery,  etc.,  R.  Co.  v.  Culver,  75 


Ala.  587,  51  Am.  Rep.  483,  22  Am.  &  Eng.  R. 
Cas.  411,  distinguishing  Lindley  v.  Rich- 
mond, etc.,  R.  Co.,  88  N.  Car.  547,  9  Am.  & 
Eng.  R.  Cas.  31. 

4.  See  McCormick  v.  Hudson  River  R.  Co., 
4  E.  D.  Smith  (N.Y.)  181. 

When  Initial  Carrier  Exclusively  Liable. — In 
the  case  of  Mytton  v.  Midland  R.  Co.,  4  H. 

6  N.  615,  it  was  held  that  where,  by  traffic  ar- 
rangements between  two  companies,  passen- 
gers are  ticketed  through  over  both  lines, 
there  is  an  entire  contract  between  the 
passenger  and  the  company  issuing  the 
ticket,  and  that  the  passenger  accordingly 
has  no  cause  of  action  against  the  second 
company  for  the  loss  of  baggage  on  its 
line.  But  see  Hooper  v.  London,  etc.,  R. 
Co..  50  L.  J.  Q.  B.  103,  43  L.  T.  570,  29  W. 
R.  241. 

5.  Montgomery,  etc.,  R.  Co.  v.  Culver,  75 
Ala.  587,  51  Am.  Rep.  483,  22  Am.  &  Eng.  R. 
Cas.  411  ;  Savannah,  etc.,  R.Co.  v.  Mcintosh, 
73  Ga.  532,  27  Am.  &  Eng.  R.  Cas.  269;  Lin 
v.  Terre  Haute,  etc.,  R.  Co.,  10  Mo.  App. 
125;  McCormick  z\  Hudson  River  R.  Co.,  4 
E.  D.  Smith  (N.  Y.)  181. 

6.  Kessler  v.  New  York  Cent.,  etc.,  R.  Co., 
61  N.  Y.  538,  12  Am.  Ry.  Rep.  134,  affirming 

7  Lans.  (N.  Y.)  62.  See  also  Stimson  v. 
Connecticut  River  R.  Co.,  98  Mass.  83,  93 
Am.  Dec.  140. 

In  Felder  v.  Columbia,  etc.,  R.  Co.,  21  S. 
Car.  35,  53  Am.  Rep.  656,  27  Am.  &  Eng.  R. 
Cas.  264,  the  plaintiff's  declaration  alleged 
1  Volume  HI. 


Baggage  Checks,  Their 


BAGGAGE. 


Nature  and  Effect. 


VIII.  Baggage  Checks,  Their  Nature  and  Effect— a  Mere  Receipt.— The 

usual  baggage  check  delivered  to  a  passenger  upon  receiving  his  baggage 
is  a  receipt  merely  intended  to  afford  evidence  of  ownership  and  for  identify- 
ing the  baggage  ;  it  in  no  sense  embodies  the  contract  of  carriage  between  the 
passenger  and  carrier.1  The  isolated  cases  holding  a  different  view  were 
decided  at  a  time  when  a  more  complicated  system  of  checking  baggage 
prevailed.2 

Presumptions  Arising  from  Possession  of  Check. — The  possession  of  the  check  is 
prima  facie  evidence  that  the  carrier  has  received  and  has  not  delivered  the 
piece  of  baggage  represented  by  it;3  it  is  also  prima  facie  evidence  of  the 


that  she  purchased  at  A.  a  through  ticket  to  . 
B.  over  two  railroad  lines,  E.  and  F.,and  that 
her  trunk  was  lost  on  the  route;  for  which 
she  demanded  damage?  of  F.  It  was  held  that 
the  declaration  was  fatally  defective  in  failing 
to  allege  that  E.  and  F.  were  joint  contractors 
or  partners,  or  that  F.  had  received  the  trunk. 
The  case  of  Bradford  v.  South  Carolina  R. 
Co.,  7  Rich.  (S.  Car.)  201,  62  Am.  Dec.  411, 
■was  distinguished. 

The  Pennsylvania  Central  R.  Co.  sold  and 
delivered  in  New  York  "a  through  ticket'' 
and  "  a  through  check  "  to  F.,  and  undertook 
to  transport  him  and  his  baggage  over  its  own 
road  and  others  designated,  making  a  contin- 
uous line  from  New  York  to  Memphis.  F. 
sued  the  Memphis  &  O.  R.  Co.,  the  last  road 
along  the  route,  for  the  loss  of  his  baggage 
on  the  first.  In  the  absence  of  proof  that  the 
first  company  was  the  agent  of  the  last,  or 
that  there  was  a  contract  or  arrangement, 
either  expressed  or  implied,  or  a  custom  from 
which  such  contract  or  arrangement  could  be 
inferred,  between  the  several  companies,  as 
to  the  transportation  of  passengers  and  bag- 
gage, it  was  held  that  the  first  company 
acted  for  itself,  and  that  F.  could  not  recover 
against  the  defendant:  not  on  the  ground  of 
contract,  because  there  was  no  privity  between 
him  and  the  defendant;  and  not  on  the  ground 
of  negligence,  because  the  loss  occurred  on  the 
first  line.  Furstenheim  v.  Memphis,  etc.,  R. 
Co.,  9  Heisk.  (Tenn.)  238,  19  Am.  Ry.  Rep. 
409. 

Rule  in  Georgia. — In  Georgia  the  rule  is  dis- 
tinctly stated  to  be  that  where  a  passenger 
buys  a  through  ticket  and  checks  his  baggage 
through  to  his  destination,  and,  upon  his  ar- 
rival at  the  end  of  his  journey,  finds  that  his 
baggage  has  been  lost,  he  may  hold  the  last 
carrier  liable  without  any  proof  as  to  its  hav- 
ing ever  received  the  baggage.  Savannah, 
etc.,  R.  Co.  v.  Mcintosh,  73  Ga.  532,  27  Am. 
&  Eng.  R.  Cas.  269;  Wolff  v.  Central  R.,  etc., 
Co.,  68  Ga.  653;  45  Am.  Rep.  501,  6  Am.  & 
Eng.  R.  Cas.  441.  In  the  first  of  the  above 
cases,  Jackson,  C.  J.,  for  the  court,  said: 
"  When  it  [the  last  carrier]  has  paid  Mcintosh 
for  the  baggage,  then  let  it  reimburse  itself 
out  of  that  one  of  the  links  in  the  combination 
whose  fault  or  negligence  lost  it.  It  is  just, 
equitable,  public  policy,  sound  sense,  and 
must  be  good  law." 

1.  Check  Is  a  Mere  Receipt. — Hickox  v.  Nau- 
gatuck  R.  Co.,  31  Conn.  281,  83  Am.  Dec.  143 ; 
Atchison,  etc.,  R.  Co.  v.  Brewer,  20  Kan.  669; 
Isaacson  v.  New  York  Cent.,  etc.,  R.  Co.,  94 
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N.  Y.  278,  46  Am.  Rep.  142,  16  Am.  &  Eng. 
R.  Cas.  188,  reversing  25  Hun  (N.  Y.)  350; 
Marmorstein  v.  Pennsylvania  R.  Co.,  13  Misc. 
Rep.  (N.  Y.  C.  PI.)  32;  Hyman  v.  Central 
Vermont  R.  Co.,  66  Hun  (N.  Y.)  202;  Check 
v.  Little  Miami  R.  Co.,  2  Disney  (Ohio-)  237. 

"  The  primary  purpose  of  giving  a  passen- 
ger a  duplicate  check  is  to  enable  him  to 
identify  and  claim  his  baggage  at  the  end  of 
the  route.  It  has  never,  we  think,  been  re- 
garded as  embodying  the  contract  of  carriage, 
but  only  as  a  voucher  or  token  for  the  purpose 
mentioned."  Isaacson  v.  New  York  Cent., 
etc.,  R.  Co.,  94  N.  Y.  278,  46  Am.  Rep.  142, 
16  Am.  &  Eng.  R.  Cas.  193,  citing  Qui  m  by 
v.  Vanderbilt,  17  N.  Y.  306,  72  Am.  Dec.  469. 

The  issuance  of  a  check  for  baggage  to  be 
carried  to  a  certain  point  is  no  contract  by 
the  carrier  issuing  it  to  transport  the  baggage 
to  such  point ;  the  check  is  a  mere  means  for 
the  identification  of  the  baggage.  Hyman  v. 
Central  Vermont  R.  Co.,  66  Hun  (N.  Y.)  202. 

2.  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  ( Va.)  654. 

3.  Check  Is  Prima  Facie  Evidence  of  Receipt 
and  Nondelivery. — Denver,  etc.,  R.  Co.  v.  Rob- 
erts, 6  Colo.  333,  18  Am.  &  Eng.  R.  Cas.  627; 
Davis  v.  Michigan,  etc.,  R.  Co.,  22  111.  278,  74 
Am.  Dec.  151 ;  Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  111.  616;  St.  Louis,  etc.,  R.  Co.  v. 
Hawkins,  39  111.  App.  406;  Kansas  Pac.  R.  Co. 
v.  Montelle,  10  Kan.  119;  Ahlbeck -'.  St.  Paul, 
etc.,  R.  Co.,  39  Minn.  424,  12  Am.  St.  Rep. 
661 ;  Louisville,  etc.,  R.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  &  Eng. 
R.  Cas.  218.  See  also  Lake  Shore,  etc.,  R. 
Co.  v.  Lassen,  12  111.  App.  659. 

Possession  of  a  baggage  check  and  proof 
that  baggage  masters  only  give  checks  upon 
the  owner  of  the  baggage  taking  passage  and 
delivering  the  baggage  to  the  company  is  suf- 
ficient to  establish  the  receipt  of  the  baggage 
by  the  company  and  make  it  liable  for  its  loss. 
Davis  -'.  Cayuga,  etc.,  R.  Co.,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  330.  It  is  evidence  that 
the  passenger's  baggage  was  delivered  to  the 
carrier,  and,  sinceatrunk  is  the  means  ordinar- 
ily used  for  the  carriage  of  baggage,  it  is  pre- 
sumptive evidence  that  a  trunk  and  its  con- 
tents were  delivered.  Dill  v.  South  Carolina 
R.  Co.,  7  Rich.  (S.  Car.)  158,  62  Am.  Dec.  407. 

Possession  of  the  check,  with  proof  of  a  de- 
mand for  the  baggage  at  its  destination  at  a 
proper  time  and  a  failure  to  deliver  in  response 
thereto,  raises  a  presumption  of  negligence  on 
the  part  of  the  carrier.  Atchison,  etc.,  R.  Co 
v.  Brewer,  20  Kan.  669. 
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holder's  ownership  of  such  baggage,1  and  is  therefore  admissible  in  evidence 
to  show  such  facts.2  And  as  between  connecting  lines,  the  surrender  of  a 
check  by  one  line  to  another  is  presumptive  evidence  of  the  receipt  of  the 
baggage  by  the  latter  line.3 

Judicial  Notice  of  System  of  Checking. — The  courts  take  judicial  notice   of  the  ■ 
system  of  checking  baggage  by  railroad  companies,  and  of  their  general 
practice  in  such  connection.4 

IX.  Transfer  Companies. — The  general  rules  already  stated  as  governing 
the  liability  of  common  carriers  of  baggage  belonging  to  their  passengers 
apply  to  transfer  companies  except  where  the  differences  in  conditions 
necessitate  exceptions.5  The  rule  as  to  limitation  of  the  carrier's  liability  is 
the  same  in  both  instances.6 

X.  Sleeping-car  Companies. — A  sleeping-car  company  is  not  liable  as  a 
common  carrier  or  as  an  innkeeper  for  the  baggage  of  its  passengers ;  yet  it 


1.  Prima  Facie  Evidence  of  Ownership  of  Bag- 
gage.— Isaacson  v.  New  York  Cent.,  etc.,  R. 
Co.,  94  N.  Y.  278,  46  Am.  Rep.  142,  16  Am. 
&  Eng.  R.  Cas.  188. 

2.  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  (Va.)  654;  Dill  v.  South  Carolina  R. 
Co.,  7  Rich.  (S.  Car.)  158,  62  Am.  Dec.  407; 
and  cases  cited  supra. 

3.  Evidence  of  Delivery  to  Connecting  Carrier. 
— A  passenger's  possession  of  a  baggage 
check  is  prima  facie  evidence  that  the  carrier 
has  received  and  is  in  possession  of  his  per- 
sonal baggage,  and  where  he  delivers  such 
check  to  the  agent  of  a  connecting  railroad 
company,  and  receives  its  check  in  exchange 
therefor,  the  presumption  is,  in  the  absence 
of  proof  to  the  contrary,  that  the  baggage  has 
been  received  in  due  course  by  the  latter  com- 
pany, and  it  is  responsible  therefor.  Ahlbeck 
v.  St.  Paul,  etc.,  R.  Co.,  39  Minn.  424,  12  Am. 
St.  Rep.  661. 

So,  also,  where  the  second  of  two  connecting 
lines  received  a  passenger's  check  for  baggage 
which  had  not  then  arrived,  and  gave  its  own 
check  therefor,  and  it  is  shown  that  it  surren- 
dered to  the  first  company  the  check  received 
from  the  passenger,  the  evidence  is  sufficient, 
in  the  absence  of  contrary  proof,  to  show  that 
the  second  company  received  from  the  first  car- 
rier the  baggage  represented  by  the  check. 
Chicago,  etc.,  R.  Co.  v.  Clayton,  78  111.  616; 
St.  Louis,  etc.,  R.  Co.  v.  Hawkins,  39  111. 
App.  406;  Kansas  Pac.  R.  Co.  v.  Montelle,  10 
Kan.  119. 

4.  Isaacsons.  New  York  Cent.,  etc.,  R.  Co., 
94N.  Y.  378,  46  Am.  Rep.  142,  16  Am.  &  Eng. 
R.  Cas.  188. 

5.  See  Reg.  v.  Verral,  18  Ont.  Rep.  117,  and 
the  titles  Stations;  Transfer  Companies. 

6.  Limiting  Liability. — See  supra,  this  title, 
Limitation  of  Liability;  Madan  v.  Sherard, 
73  N.  Y.  329,  29  Am.  Rep.  153.  Where  a 
transfer  company  receives  the  baggage  of  a 
person  to  be  transferred  from  a  railroad  sta- 
tion to  her  home,  she  will  not  be  bound  by  a 
condition  printed  on  a  card  of  the  company 
limiting  the  company's  liability,  where  the 
card  is  merely  put  into  her  hand,  and  there  is 
nothing  to  show  that  she  assented  thereto. 
Such  a  contract  applies  only  to  steamboats 
and  railroads.  Prentice  v.  Decker,  49  Barb. 
(N.  Y.)  31. 
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Delivery  by  and  to  Transfer  Company.  —  See 

Myerson  v.  Woolverton,  9  Misc.  Rep.  (N. 
Y.  C.  PI.)  186  (transfer  company  and  railroad 
are  connecting  carriers). 

In  an  action  against  a  transfer  company  to 
recover  a  trunk  and  contents,  it  appeared  that 
H.,  the  plaintiffs'  agent,  took  passage  by  rail- 
road and  checked  the  trunk  at  Detroit  for 
New  York  City ;  that  he  stopped  over  en 
route;  that  the  trunk  arrived  at  the  depot  in 
New  York  twenty-four  hours  before  him;  and 
that  it  was  taken  out  of  the  car  on  its  arrival 
by  the  defendant's  employees,  but  was  left  in 
the  baggage  room  of  the  railroad  company  and 
in  its  possession  and  control,  to  be  delivered, 
in  accordance  with  custom,  to  any  one  pre- 
senting the  check.  H.  gave  the  check  to  the 
defendant's  agent  on  the  train,  who,  upon 
reaching  New  York,  searched  for  the  trunk, 
but  it  could  not  be  found.  It  was  held 
that  the  plaintiffs  failed  to  show  a  delivery 
of  the  trunk  to  the  defendant,  and  that 
therefore  the  latter  was  not  liable.  Aikin  v. 
Westcott,  123  N.  Y.  363,  14  Daly  (N.  Y.) 
5°4- 

In  Amiston  Transfer  Co.  v.  Gurley  (Ala. 
1895),  18  So.  Rep.  209,  an  expressman,  having 
agreed  to  carry  a  trunk  to  the  depot,  to  be 
taken  there  at  once  for  a  train  leaving  the 
next  morning,  delivered  it  at  the  depot  at 
the  place  set  apart  for  such  baggage,  called 
the  baggage  master's  attention  to  it,  and  told 
him  whose  it  was,  and  on  which  train  it  would 
leave.  It  was  held  that  this  amounted  to  a 
delivery  by  him,  and  would  release  him  from 
any  further  responsibility  for  its  safe-keep- 
ing. 

A  passenger  on  a  railway  train,  having  ar- 
rived at  the  point  of  destination,  entered  into 
a  contract  with  a  transfer  company,  for  an 
agreed  compensation,  to  procure  his  baggage 
from  the  railroad  company's  depot  and  haul 
it  to  his  residence,  and  for  that  purpose  sur- 
rendered his  baggage  checks.  It  was  held 
that  the  transfer  company  was  responsible  to 
the  passenger  for  the  safe-keeping  and  de- 
livery of  the  baggage  ;  that,  under  the  facts, 
a  contractual  relation  existed  between  the  pas- 
senger and  the  transfer  company,  which  the 
former  might  enforce  by  suit  and  sequestra- 
tion. Da  Ponte  v.  New  Orleans  Transfer 
Co.,  42  La.  Ann.  696. 
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is  its  clear  duty  to  exercise  reasonable  care  to  protect  from  loss  or  injury  all 
such  property  as  a  passenger  is  entitled  to  carry  with  him  ;  and  the  company 
is  liable  in  respect  of  such  property  for  loss  or  injury  happening  through  its 
failure  to  exercise  such  care.1 

XI.  Evidence — 1.  Admissibility  in  Certain  Particulars — Party  may  Testify  as 
to  Contents  of  Trunk.— It  is  a  recognized  exception  to  the  common-law  rule, 
excluding  the  testimony  of  parties  in  interest,  that  the  owner  or  other  person 
interested  in  the  loss,  although  a  party  to  the  suit,  is  a  competent  witness  in 
an  action  against  a  common  carrier  for  the  loss  of  a  trunk  or  other  article  of 
baggage  to  prove  the  contents  thereof,  if  other  proof  cannot  be  obtained.2 
Some  of  the  authorities  admit  the  plaintiff  to  testify  only  in  odium  spoliatoris, 
and  require  the  element  of  wilful  spoliation  or  interference;3  while,  on  the 
other  hand,  there  are  authorities  placing  the  exception  upon  the  necessity  of 
permitting  the  only  party  who  knows  the  matter  to  be  proved,  to  testify  in 
order  to  prevent  a  failure  of  justice.4 

Either  the  Husband  or  the  Wife  may,  ordinarily,  testify  as  to  the  character  and 
quantity  of  the  wearing  apparel  belonging  to  each,  and  of  all  other  articles  in 
the  trunk  lost  which  may  properly  be  classed  as  baggage,  but  not  as  to 
articles  which  are  not  actual  baggage.5 

Admissions  of  Agents  of  Carrier. — The  declarations  or  admissions  of  an  agent  or 
servant  of  the  company,  in  regard  to  the  cause  or  circumstances  of  a  loss 
of  baggage,  are  not  admissible  against  the  carrier,  unless  shown  to  have 
been  made  within  the  authority  of  such  servant  or  agent,6  and  to  have  been 


1.  Sleeping-car  Companies. — Barrott  v.  Pull- 
man's Palace  Car  Co.,  51  Fed.  Rep.  796,  52  Am. 
&  Eng.  R.  Cas.  498;  Pullman  Palace  Car  Co. 
v.  Freudenstein,  3  Colo.  App.  540,  58  Am.  & 
Eng.  R.  Cas.  589;  Pullman  Palace  Car  Co.  v. 
Martin,  92  Ga.  161,  58  Am.  &  Eng.  R.  Cas. 
583;  Lewis  v.  New  York  Sleeping  Car  Co., 
143  Mass.  267,  58  Am.  Rep.  148,  28  Am.  & 
Eng.  R.  Cas.  159;  Pullman  Palace  Car  Co.  v. 
Lowe,  28  Neb.  239;  Carpenter  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  54,  21  Am.  St.  Rep. 
644,  47  Am.  &  Eng.  R.  Cas.  421 ;  Sessions  v. 
New  York,  etc.,  R.  Co.,  78  Hun  (N.  Y.)  541 ; 
Pullman  Car  Co.  v.  Gardner,  3  Penny.  (Pa.) 
78;  Pullman  Palace  Car  Co.  v.  Matthews,  74 
Tex.  654,  15  Am.  St.  Rep.  873;  Pullman  Pal- 
ace Car  Co.  v.  Gavin,  93  Tenn.  53,  58  Am. 
&  Eng.  R.  Cas.  585.  For  a  full  discussion 
of  this  subject,  see  the  title  Sleeping-car 
Companies. 

2.  U.  S.  v.  Clark,  96  U.  S.  41 ;  Douglass  v. 
Montgomery,  etc.,  R.  Co.,  37  Ala.  641,  79  Am. 
Dec.  76;  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 
Dec.  460  ;  Pettigrew  v.  Barnum,  1 1  Md.  445,  69 
Am.  Dec.  212;  McGill  v.  Rowand,  3  Pa.  St. 
451,  45  Am.  Dec.  654;  Pelland  v.  Canadian 
Pac.  R.  Co.,  7  Montreal  L.  R.  Super.  Ct.  131, 
12  Vin.  Abr.  24,  PI.  34.  See  also  the  title 
Witnesses. 

Plaintiff" s  Affidavits. — In  an  action  to  recover 
the  value  of  a  lost  trunk,  the  ex  parte  affidavits 
of  the  plaintiff  are  not  competent  to  show  the 
contents  of  the  trunk.  Indiana  Cent.  R.  Co. 
v.  Gulick,  19  Ind.  83. 

Plaintiff's  Testimony  Admitted  Only  in  Absence 
of  Other  Evidence. — As  the  rule  allowing  the 
plaintiff  to  testify  is  based  solely  on  the  ground 
of  necessity,  he  is  not  a  competent  witness 
where  there  is  other  sufficient  evidence.  Davis 
v.  Michigan  Southern  etc.,  R.  Co.,  22  111.  278, 
74  Am.  Dec.  151. 
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Plaintiff  cannot  Testify  as  to  Value  of  Contents. 

— The  rule  does  not  allow  the  plaintiff  to  tes- 
tify as  to  the  value  of  the  contents  of  his  trunk. 
He  must  describe  them  and  their  condition, 
leaving  their  value  to  be  fixed  by  the  jury. 
Illinois  Cent.  R.  Co.  v.  Copeland,^  111.  332, 
76  Am.  Dec.  749. 

He  may  Testify  Only  as  to  Articles  of  Baggage. 
--Where  suit  is  brought  for  lost  baggage,  the 
owner  should  only  be  permitted  to  testify  as 
to  the  value  of  such  articles  as  are  ordinarily 
carried  as  baggage.  Garvey  v.  Camden,  etc., 
R.  Co.,  1  Hilt.  (N.  Y.)  280,  4  Abb.  Pr.  (N.  Y.) 
171 ;  Pudor  v.  Boston,  etc.,  R.  Co.,  26 Me.  458; 
Mad  River,  etc.,  R.  Co.  v.  Fulton,  20  Ohio  318. 

3.  Snow  v.  Eastern  R.  Co.,  12  Met.  (Mass.) 
44 ;  Garvey  v.  Camden,  etc.,  R.  Co.,  1  Hilt.  (N> 
Y.)  280,  4  Abb.  Pr.  (N.  Y.)  171. 

4.  U.  S.  v.  Clark,  96  U.  S.  41.  For  a  full 
discussion  of  this  subject,  see  the  title  Wit- 
nesses. 

5.  Competency  of  Husband  and  Wife. — Mad 

River,  etc.,  R.  Co.  v.  Fulton,  20  Ohio  31S; 
McGill  v.  Rowand,  3  Pa.  St.  451,  45  Am. 
Dec.  654;  Illinois  Cent.  R.  Co.  v.  Taylor,  24 
111.  323. 

The  principle  of  necessity,  which  enables  a 
party  under  certain  circumstances  to  prove 
the  contents  of  his  box  or  trunk,  although 
he  is  an  interested  party,  applies  with  even 
greater  force  to  the  wife  than  to  the  husband. 
McGill  v.  Rowand,  3  Pa.  St.  451,  45  Am.  Dec. 
654. 

A  husband  may  prove,  in  a  suit  by  himself 
to  recover  for  lost  baggage,  the  articles  lost 
by  either  himself  or  his  wife;  but  on  account 
of  their  interest  they  are  not  permitted  to 
prove  their  value.  Illinois  Cent.  R.  Co.  v. 
Taylor,  24  111.  323. 

6.  Declaration  and  Admission  of  Carrier's 
Agents. — Michigan  Cent.  R.  Co.  v.  Carrow, 
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a  part  of  the  res  gestsz.  as  is  the  rule  in  other  cases.1 

Offer  to  Compromise  Not  Admission  of  Liability. — A  mere  offer  by  the  carrier  to  com- 
promise a  claim  against  it  is  not  conclusive  evidence  of  its  liability,  nor  is  it 
entitled  to  any  weight,  unless  the  circumstances  are  such  as  to  make  it  tanta- 
mount to  an  admission  of  liability.  Nor  will  the  voluntary  act  of  the 
carrier's  agent,  in  assisting  a  passenger  to  look  for  baggage,  affect  the  carrier 
injuriously.2 

Custom-house  Inspectors. — The  testimony  of  a  custom-house  inspector,  as  to  the 
value  of  personal  baggage  usually  carried  by  a  certain  class  of  emigrants,  is 
not  admissible  on  the  question  of  the  value  of  the  plaintiff's  baggage,  although 
it  may  appear  that  he  was  of  that  class.3 

2.  Burden  of  Proof — Where  Loss  Occurs  while  Baggage  Is  in  Custody  of  Carrier. — Where 
a  loss  of  or  injury  to  baggage  occurs  after  the  carrier  has  received  it,  and 
before  it  has  been  delivered  to  the  owner  at  its  destination,  or  before  the 


73  111.  348,  24  Am.  Rep.  248;  Green  v.  New 
York  Cent.  R.  Co.,  4  Daly  (N.  Y.)  553,  12 
Abb.  Pr.  N.  S.  (N.  Y.)  473;  Stiles  v.  West- 
ern R.  Corp.,  8  Met.  (Mass.)  44,  42  Am.  Dec. 
486.  See  the  title  Admissions,  vol.  1,  p.  690. 

Illustrations. — Where  a  baggage  car  and  its 
contents  are  destroyed  by  fire,  the  carrier  can- 
not be  bound  by  the  subsequent  declarations 
of  one  of  its  brakemen  as  to  the  cause  of  the 
fire.  Michigan  Cent.  R.  Co.  v.  Carrow,  73 
111.  348,  24  Am.  Rep.  248. 

In  Morse  v.  Connecticut  River  R.  Co.,  6 
Gray  (Mass.)  450,  it  is  held  that  in  an  action 
against  a  railroad  company  by  a  passenger  for 
the  loss  of  his  trunk,  the  admissions  of  the 
conductor,  baggage  master,  or  station  agent, 
as  to  the  manner  of  the  loss,  made  in  answer 
to  inquiries  in  behalf  of  the  passenger  the 
next  morning  after  the  loss,  are  admissible  in 
evidence  against  the  company  on  the  ground 
that  they  were  made  by  the  agent  as  agent 
and  within  the  scope  of  his  authority. 

In  another  case,  a  passenger,  as  soon  after 
his  arrival  at  his  destination  as  was  practica- 
ble, presented  to  the  agent  in  charge  of  the 
baggage  room  a  check  for  his  baggage  and 
asked  for  the  same,  which  had  been  delivered 
to  the  company  when  he  took  passage  on  its 
train.  The  agent,  being  unable  to  find  the 
baggage,  took  the  number  of  the  check,  and 
asked  the  passenger  to  call  again.  He  did  so 
on  the  following  evening,  when  the  agent  in- 
formed him  that  he  had  made  further  search 
for  the  baggage,  and  it  could  not  be  found. 
It  was  held  that  such  acts  and  declarations  of 
the  agent  were  admissible  against  the  com- 
pany in  an  action  against  it  by  the  passenger 
for  the  loss  of  his  baggage.  Baltimore,  etc., 
R.  Co.  v.  Campbell,  36  Ohio  St.  647,  38  Am. 
Rep.  617,  3  Am.  &  Eng.  R.  Cas.  247. 

1.  See  Illinois  Cent.  R.  Co.  v.  Tronstine, 
64  Miss.  835,  31  Am.  &  Eng.  R.  Cas.  101, 
where,  the  plaintiff's  baggage  having  been 
destroyed  by  fire  while  awaiting  shipment,  it 
was  held  that  evidence  of  statements  made  by 
the  company's  baggage  master,  in  answer  to 
inquiries  by  plaintiff  as  to  how  the  fire  oc- 
curred, were  admissible  as  part  of  the  res 
gestae. 

In  an  action  by  C.  to  recover  the  value  of  a 
trunk  lost  by  the  defendant  company,  evidence 
was  admitted  that  B.,  a  clerk  in  one  of  the  de- 


fendant's offices,  who  was  deceased  at  the  time 
of  the  trial,  declared  some  time  after  the  loss 
that  he  had  discovered  what  had  become  of 
the  trunk ;  that  it  had  been  put  off  the  cars  at 
a  certain  point  and  the  contents  lost,  etc.  It 
was  held  that  there  being  no  effort  in  the  case 
to  fix  the  liability  of  the  defendant  by  reason 
of  any  act  or  agreement  of  the  supposed  agent, 
B.,  but  a  mere  attempt  to  prove  by  his  declara- 
tions a  fact  with  which  he  was  not  in  any  way 
connected,  and  of  which  he  did  not  appear  to 
have  any  personal  knowledge,  the  evidence 
was  improperly  admitted.  Baltimore,  etc., 
R.  Co.  v.  Christie,  5  W.  Va.  325. 

2.  Effect  of  Offers  to  Compromise. — Michigan 
Southern,  etc.,  R.  Co.  v.  Meyres,  21  111.  627. 

But  where  it  appears  that  a  large  amount  of 
baggage  has  been  lost  by  a  train's  falling 
through  a  bridge,  owing  to  a  flood,  and  the 
carrier  has  made  an  offer  to  all  parties  to  pay 
fifty  dollars  for  packages  not  valued,  such  an 
offer  is  an  admission  of  liability.  And,  in 
this  case,  the  jury  having  returned  that  the 
plaintiff  was  entitled  to  recover  one  hundred 
and  seventy-five  dollars,  if  anything  at  all, 
although  his  package  was  not  valued  by  him 
on  shipping  it,  it  was  held  that  the  verdict 
should  be  sustained,  the  carrier's  liability  for 
something  being  admitted,  and  the  jury's 
valuation  proper.  Fox  v.  Adams  Express 
Co.,  116  Mass.  292.  See  the  title  Admis- 
sions, vol.  1,  p.  714. 

3.  Testimony  of  Custom  house  Inspector  as  to 
Value  of  Baggage. — Carlson  v.  Oceanic  Steam 
Nav.  Co.,  109  N.  Y.  359,  34  Am.  &  Eng. 
R.  Cas.  215.  In  this  case  the  witness  was 
offered  by  the  defendant.  He  had  been  an  in- 
spector of  customs  at  the  port  of  New  York 
for  ten  years,  and  had  been  specially  detailed 
to  examine  the  baggage  of  emigrants  from 
Sweden  and  Norway,  to  which  class  the  plain- 
tiff belonged.  He  had  examined  the  baggage 
of  such  emigrants  hundreds  of  times,  and  could 
give  a  fair  idea  of  the  value  of  the  ordinary 
baggage  of  such  emigrants.  But  it  was  held 
that  he  was  not  a  competent  witness.  Corn- 
fare  New  York  Cent.,  etc.,  R.  Co.  v.  Fra- 
loff,  100  U.  S.  24. 

Expert  Evidence. — Experts  may  be  permitted 
to  give  their  opinions  as  to  the  value  of  a  cer- 
tain class  of  dogs,  their  opinion  being  based 
either  on  actual   sales  or  on  their  general 
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expiration  of  a  reasonable  time  in  which  he  might  call  for  it,  the  liability  of 
the  carrier  is  that  of  an  insurer,1  and  there  is  no  burden  of  proof  upon  the 
plaintiff  suing  for  such  loss  or  injury,  except  to  prove  the  receipt  of  the 
baggage  by  the  carrier,  and  the  loss  or  injury;  the  burden  rests  on  the  carriei 
to  excuse  itself  by  showing  that  the  loss  was  caused  by  an  act  of  God  or 
some  inevitable  accident,  or  that  its  liability  had  been  changed  to  that  of  a 
warehouseman.''4 

Where  Carrier  Liable  Only  as  Warehouseman.' — Where  the  circumstances  are  such  as 
to  show  that  the  carrier  held  the  baggage  as  a  warehouseman,  there  is  no 
presumption  against  it,  and  the  burden  of  proof  is  on  the  plaintiff  to  prove  a 
want  of  care  as  the  proximate  cause  of  the  loss  or  injury.3 

In  Case  of  Connecting  Lines. — Where  the  baggage  is  checked  over  several  con- 
necting lines,  the  burden  is  on  the  plaintiff  to  show  a  receipt,  by  the  defend- 
ant carrier,  of  the  baggage  in  good  order,  after  which  it  rests  upon  the  carrier 
to  show  a  delivery  by  it  in  the  same  order.4 

XII.  Measure  of  Damages. — In  case  of  loss  of  or  injury  to  baggage  the 
determination  of  the  damages  recoverable  is  based  upon  the  actual  value  of 
the  articles  lost  or  injured  at  the  place  for  which  they  were  destined.5  The 


observation  and  experience.  Cantling  v. 
Hannibal,  etc.,  R.  Co.,  54  Mo.  385,  14  Am. 
Rep.  476. 

1.  See  supra,  this  title,  Liability  of  Carrier 
for  Loss  of  Baggage — Character  of  Liability . 

2.  Burden  on  the  Carrier. — Camden,  etc.,  R. 
Co.  v.  Baldauf,  16  Pa.  St.  67,  55  Am.  Dec.  481 ; 
Chicago,  etc.,  R.  Co.  v.  Conklin,  32  Kan.  55, 
16  Am.  &  Eng.  R.  Cas.  116;  Bnrnell  v.  New 
York  Cent.  R.  Co.,  45  N.  Y.  184,  6  Am.  Rep. 
61 ;  Caldwell  v.  Erie  Transp.  Co.,  13  Misc. 
Rep.  (N.  Y.  C.  PI.)  37;  Pelland  v.  Canadian 
Pac.  R.  Co.,  7  Montreal  L.  R.  Super.  Ct.  131. 
See  also  Estes  v.  St.  Paul,  etc.,  R.  Co.  (Su- 
preme Ct.),  7  N.  Y.  Supp.  863,  27  N.  Y.  St. 
Rep.  594.  See  the  titles  Act  of  God,  vol.  1, 
p.  584;  Warehouseman. 

When  the  proof  is  that  the  defendant  carrier 
received  the  baggage  in  good  condition,  and 
that  it  was  damaged  when  delivered,  the  car- 
rier is  prima  facie  liable,  and  can  only  relieve 
itself  from  liability  by  showing  that  the  loss 
or  injury  was  from  some  cause  for  which  it 
was  not  responsible.  Montgomery,  etc.,  R. 
Co.  v.  Culver,  75  Ala.  587,  51  Am.  Rep.  483, 
22  Am.  &  Eng.  R.  Cas.  411. 

3.  Where  Carrier  Is  Warehouseman. — See  su- 
pra, this  title,  Beginning  and  Termination 
of  Liability — Liability  as  Warehouseman  ; 
Wald  v.  Louisville,  etc.,  R.  Co.,  92  Ky.  645, 
58  Am.  &  Eng.  R.  Cas.  123;  Galveston,  etc., 
R.  Co.  v.  Smith,  81  Tex.  479. 

In  an  action  for  the  loss  of  baggage  which 
has  been  stolen  from  the  place  where  it  had 
been  deposited  by  the  carrier  at  its  destina- 
tion, if  the  carrier  seeks  to  escape  liability  as 
a  common  carrier  and  to  place  its  liability 
upon  the  footing  of  the  liability  of  a  ware- 
houseman only,  the  burden  of  proof  is  on  it  to 
show  that  the  baggage  was  stored  in  a  safe 
and  secure  warehouse.  Bartholomew  v.  St. 
Louis,  etc.,  R.  Co.,  53  111.  227,  5  Am.  Rep. 45, 
21  Am.  &  Eng.  R.  Cas.  312,  note;  Chicago, 
etc.,  R.  Co.  v.  Fairclough,  52  111.  106. 

4.  Connecting  Lines. — In  an  action  against  a 
railway  company  for  not  delivering  luggage 
to  another  railway  company  at  B.,  to  be  car- 


ried by  such  last-mentioned  company  from  B. 
to  C,  the  plaintiff  must  give  such  evidence  of 
a  nondelivery  at  B.  as  preponderates  over  the 
presumption  of  a  delivery.  It  is  not  enough 
to  show  that  the  luggage  never  reached  C, 
or  to  give  evidence  which  is  equally  consistent 
with  a  loss  by  the  one  company  or  by  the  other. 
Midland  R.  Co.  v.  Bromley,  17  C.  B.  372,  84 
E.  C.  L.  372,  2  Jur.  N.  S.  140,  25  L.  J.  C.  P.  94. 

Where  suit  is  brought  to  recover  the  value 
of  certain  articles  of  baggage  which  had  been 
stolen  from  a  trunk  while  it  was  being  carried 
as  baggage,  the  defendant  company  is  not  lia- 
ble unless  the  evidence  shows,  with  reasonable 
certainty,  that  they  were  not  stolen  before  the 
trunk  came  into  the  defendant's  possession. 
McQiiesten  v.  Sanford,  40  Me.  117. 

Where  the  receipt  of  the  baggage  by  the 
carrier  is  admitted,  the  burden  is  on  the  car- 
rier to  show  a  proper  delivery;  mere  proof  of 
transportation  to  the  place  of  destination  is  not 
enough.  Matteson  v.  New  York  Cent.,  etc., 
R.  Co.,  76  N.  Y.  3S1. 

6.  Actual  Value  Alone  Recoverable. — Fraloff 
v.  New  York  Cent.,  etc.,  R.  Co.,  10  Blatchf. 
(U.  S.)  16,  100  U.  S.  24;  Fairfax  v.  New  Yi irk 
Cent.,  etc.,  R.  Co.,  73  N.  Y.  167,  29  Am.  Rep. 
119,  affirming  43  N.  Y.  Super.  Ct.  iS;  Lake 
Shore,  etc.,  R.  Co.  v.  Warren,  3  Wyoming 
134,  21  Am.  &  Eng.  R.  Cas.  302;  Spooner  v. 
Hannibal,  etc.,  R.  Co. ,23  Mo.  App.  403  ;  Doug- 
lass v.  Railroad  Co.,  1  Phila.  (Pa.)  337  (true 
measure  of  damages  held  to  be  the  value  of 
the  articles  at  the  place  where  suit  is  brought) 
Texas,  etc.,  R.  Co.  v.  Taylor,  3  Tex.  App. 
Civ.  Cas.,  §  192;  Bonner  v.  Blum  (Tex.  Civ. 
App.  1894),  25  S.  W.  Rep.  60  (loss  of  jewelry  ; 
interest  allowed  from  date  of  loss). 

"  As  compensation  for  the  actual  loss  is  the 
fundamental  principle  upon  which  this  meas- 
ure of  damages  rests,  it  would  seem  that  the 
value  of  such  goods  to  their  owner  would  fur- 
nish the  proper  rule  upon  which  he  should  re- 
cover; not  any  fanciful  price  that  he  might, 
for  special  reasons,  place  upon  them,  nor,  on 
the  other  hand,  the  amount  for  which  he  could 
sell  them  to  others,  but  the  actual  loss  in 
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value  of  such  articles  in  this  connection  is  not  merely  what  they  might  have 
been  sold  for  in  money  at  public  or  private  sale,  but  their  pecuniary  value  to 
their  owner.1  Expenses  incurred  by  the  owner  in  his  efforts  to  recover  his 
lost  baggage  cannot  be  made  a  part  of  the  damages  for  the  loss,2  but  expenses 
necessitated  by  the  loss  or  delay,  as  when  he  is  subjected  to  great  delay  in 
his  journey,  and  to  unusual  expense  in  supplying  necessities,3  may  be 
included. 


money  he  would  sustain  by  being  deprived  of 
articles  so  specially  adapted  to  the  use  of  him- 
self and  his  family."  International,  etc.,  R. 
Co.  v.  Nicholson,  61  Tex.  553,  quoted  and  ap- 
plied in  Missouri  Pac.  R.  Co.  v.  Colquitt 
(Tex.  1888),  9  S.  W.  Rep.  604. 

It  is  the  actual  value  of  the  articles  lost 
which  is  the  true  measure  of  damages,  and  not 
what  it  cost  the  owner  to  replace  them.  New 
Orleans,  etc.,  R.  Co.  v.  Moore,  40  Miss.  39. 

1.  The  measure  of  damages  for  lost  baggage 
is  its  market  value,  with  interest;  if  it  has  no 
market  value,  then  the  value  of  its  use  to  the 
owner.  Spooner  v.  Hannibal,  etc.,  R.  Co., 
23  Mo.  App.  403;  Texas,  etc.,  R.  Co.  v.  Fer- 
guson, 1  Tex.  App.  Civ.  Cas.,  §  1253,  9  Am.  & 
Eng.  R.  Cas.  395;  Texas,  etc.,  R.  Co.  v. 
Cook,  2  Tex.  App.  Civ.  Cas.,  §  659;  Lake 
Shore,  etc.,  R.  Co.  v.  Warren,  3  Wyoming 
134,  21  Am.  &  Eng.  R.  Cas.  306.  See  also 
Fairfax  v.  New  York  Cent.,  etc.,  R.  Co.,  73 
N.  Y.  167,  29  Am.  Rep.  119. 

Testimony  as  to  the  cost  of  the  goods,  the 
length  of  time  plaintiff  has  had  and  used  them, 
and  how  he  has  used  them,  is  admissible  in 
proof  of  their  value.  Glovinsky  v.  Cunard 
Steamship  Co.,  6  Misc.  Rep.  (N.  Y.  C.  PI.) 
388. 

Value  of  Clothing  Lost. — In  Fairfax  v.  New 
York  Cent.,  etc.,  R.  Co.,  73  N.  Y.  167,  29 
Am.  Rep.  119,  the  court,  with  regard  to  the 
rule  of  damages  in  a  case  where  the  baggage 
lost  consisted  of  clothes,  said  :  "  The  court  did 
not  err  in  charging  the  jury  that  the  plaintiff 
was  entitled  to  recover  the  full  value  of  the 
clothing  for  use  to  him  in  New  York,  and 
not  merely  what  it  could  be  sold  for  in  money. 
The  clothing  was  made  to  fit  plaintiff,  and 
had  been  partly  worn.  It  would  sell  for  but 
little  if  put  into  market  to  be  sold  for  second- 
hand clothing,  and  it  would  be  a  wholly  in- 
adequate and  unjust  rule  of  compensation  to 
give  plaintiff  in  such  a  case  the  value  of 
the  clothing  thus  ascertained.  The  rule  must 
be  the  value  of  the  clothing  for  use  by  the 
plaintiff.  No  other  rule  would  give  him  a 
compensation  for  his  damages.  This  rule 
must  be  adopted  because  such  clothing  cannot 
be  said  to  have  a  market  price,  and  it  would 
not  sell  for  what  it  was  really  worth." 

2.  Expenses  of  Searching  Not  Recoverable. — 
Mississippi  Cent.  R.Co.  v.  Kennedy,  41  Miss. 
671  ;  New  Orleans,  etc.,  R.  Co.  v.  Moore,  40 
Miss.  39  (attorney's  fees  not  recoverable) ; 
Texas,  etc.,  R.  Co.  v.  Ferguson,  1  Tex.  App. 
Civ.  Cas.,  ij  1253;  St.  Louis,  etc.,  R.  Co.  v. 
Hindsman,  1  Tex.  App.  Civ.  Cas.,  §  204; 
Provencher  v.  Canadian  Pac.  R.  Co.,  5  Mont- 
real L.  R.  Super.  Ct.  9. 

In  one  case  the  plaintiff,  a  passenger  on 
the  defendant's  railway,  gave  his  baggage  in 
charge  of  its  servants.    The  baggage  having 


been  lost,  the  plaintiff  sued  for  the  value  of  the 
articles  and  for  damage  sustained  in  conse- 
quence of  such  loss,  both  in  expense  incurred 
thereby  and  in  loss  of  time.  It  was  held  that 
the  damage  must  be  confined  to  reasonable 
expenses  of  searching  for  the  baggage,  such 
as  telegraphing,  cab  hire  in  going  to  the  de- 
fendant's office,  etc.  Morrison  v.  European, 
etc.,  R.  Co.,  15  New  Bruns.  295. 

In  Texas,  etc.,  R.  Co.  v.  Ferguson,  1  Tex. 
App.  Civ.  Cas.,  $  1253,  it  is  said  that  no  ex- 
penses incurred  in  searching  for  baggage  are 
recoverable,  except  such  as  were  necessarily  in- 
curred in  ascertaining  whether  the  baggage 
had  reached  its  destination. 

3.  For  Delay.— See  Texas,  etc.,  R.  Co.  v. 
Douglas  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  487,  holding  that  a  passenger  is  entitled 
to  recover  for  a  delay  in  the  delivery  of  bag- 
gage, the  value  of  the  use  of  his  property  be- 
tween its  actual  delivery  and  the  time  it 
should  have  arrived,  but  that  the  cost  of 
clothing  for  himself  and  child  while  awaiting 
the  delivery  of  the  baggage  is  too  remote. 

But  where  the  suit  is  for  damages  claimed 
by  reason  of  alleged  delay  in  the  journey  of 
the  plaintiff,  the  difference  in  the  value  of  the 
goods  when  they  were  actually  delivered  and 
when  they  should  have  been  delivered,  forms 
no  measure  of  damages.  International,  etc., 
R.  Co.  v.  Philips,  63  Tex.  590.  But  at  the 
same  time  the  court  in  this  case  said  this  rule 
might  "well  be  applied  to  a  proper  case  for 
damages  recoverable  for  delay  in  the  non- 
delivery of  goods  by  a  common  carrier." 

Where  the  action  is  for  a  delay  in  the  deliv- 
ery or  transportation  of  baggage,  the  measure 
of  damages  is  the  value  of  the  baggage  to  the 
owner  during  the  time  of  the  delay.  Gulf, 
etc.,  R.  Co.  v.  Vancil,  2  Tex.  Civ.  App.  427. 

The  ordinary  measure  of  damages  in  case 
of  delay  in  the  transportation  and  delivery  of 
baggage  is  the  value  of  the  use  of  the  same 
during  the  delay,  which,  in  most  cases,  would 
be  the  rental  value  of  the  property  during  the 
time  of  the  delay;  but  this  rule  does  not  apply 
where  the  delayed  baggage  is  the  passenger's 
own  wearing  apparel  which  might  have  no 
rental  value,  the  measure  of  damages  in  such 
case  being  the  value  of  the  use  of  the  apparel  to 
the  owner  during  the  time,  excluding  from  the 
estimate  damages  which  are  remote,  specula- 
tive, or  uncertain.  In  this  case  suit  was  brought 
against  a  railroad  company,  the  plaintiff  claim- 
ing fifty  dollars  as  the  value  of  the  baggage 
lost;  increased  traveling  expenses,  hotel  bills, 
etc.,  incurred  by  reason  of  the  loss  of  baggage, 
sixty-four  dollars  and  twenty  cents;  for  loss 
of  an  engagement  as  a  school  teacher  and 
preacher,  resulting  from  the  loss  of  baggage, 
three  hundred  and  fifty  dollars.  It  was  held  that 
the  two  last  items  were  special,  and  were  not 
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Where  there  Is  No  Direct  Proof  as  to  the  Contents  of  the  Trunk  lost  or  of  their  value,  the 
jury  may  give  as  damages  the  value  of  the  articles  which,  in  their  judgment, 
the  trunk  did  or  might  fairly  contain.1 

Where  Baggage  is  Restored  in  Part. — Where  part  of  the  lost  baggage  is  restored 
to  the  owner,  although  some  of  it  may  be  damaged,  yet  if  the  tender  is  made 
w  ithin  a  reasonable  time  the  owner  must  receive  it,  and  he  is  then  limited  in 
his  right  to  recover,  to  the  value  of  the  part  not  returned  and  to  the  extent  of 
the  injury  done  to  that  returned.2  But  a  passenger  cannot  be  compelled 
to  accept  a  tender  a  year  after  the  loss  of  the  baggage.3 

Exemplary  Damages. — Exemplary  damages  may  be  recovered  as  in  other 
cases,  where  a  wilful  wrong  is  shown.4 

Mere  Speculative  Damages  are  never  recoverable.5 


recoverable  unless  the  company  was  informed 
at  the  time  the  baggage  was  shipped  of  the 
facts  which  would  render  such  damage  proba- 
ble in  the  event  of  a  loss.  Texas,  etc.,  R. 
Co.  v.  Taylor,  3  Tex.  App.  Civ.  Cas.,  §  192. 

1.  Dill  v.  South  Carolina  R.  Co.,  7  Rich. 
(S.  Car.)  158,  62  Am.  Dec.  407. 

2.  Baggage  Injured  or  Lost  in  Part. — Where  a 
trunk  is  checked  as  baggage,  and  arrives  at  its 
destination  with  part  of  its  contents  lost  and 
another  part  damaged,  and  this  is  tendered  to 
the  owner  by  the  carrier  within  a  reasonable 
time,  it  is  his  duty  to  receive  it,  and,  if  he  re- 
fuses to  do  so,  he  cannot  recover  the  value  of 
the  whole  trunk  and  its  contents,  but  his  re- 
covery is  confined  to  damages  for  the  part  lost 
or  injured.  Gulf,  etc.,  R.  Co.  v.  Jackson,  4 
Tex.  App.  Civ.  Cas.,  §  47. 

Return  of  Baggage  after  Suit  Brought. — 
Where  a  passenger's  baggage  has  been  found 
after  suit  has  been  brought,  and  the  owner 
has  accepted  it,  the  defendant  carrier  is  liable 
only  for  the  taxable  costs  incurred  up  to  the 
date  of  the  delivery  to  and  acceptance  by  the 
passenger.  Provencher  v.  Canadian  Pac.  R. 
Co.,  5  Montreal  L.  R.  Super.  Ct.  9. 

3.  Lake  Shore,  etc.,  R.  Co.  v.  Warren,  3 
Wyoming  134,  21  Am.  &  Eng.  R.  Cas.  302. 


4.  Exemplary  Damages. — Exemplary  dam- 
ages may  be  awarded  where  the  passenger's 
baggage  was  wrongfully  carried  beyond  the 
station  at  which  he  desired  it  to  be  delivered 
to  him,  if  the  injury  was  committed  wilfully 
or  with  such  negligence  as  indicated  a  wanton 
disregard  of  the  rights  of  others.  Pittsburgh, 
etc.,  R.  Co.  v.  Lyon,  123  Pa.  St.  140,  10  Am. 
St.  Rep.  517,  37  Am.  &  Eng.  R.  Cas.  231. 

6.  Speculative  Damages  Not  Recoverable. — See 
Texas,  etc.,  R.  Co.  v.  Taylor,  3  Tex.  App.  Civ. 
Cas.,  \  192  ;  Brock  v.  Gale,  14  Fla.  523,  14  Am. 
Rep.  356.    See  also  the  title  Damages. 

Dentist's  Loss  of  Profits  by  Loss  of  His  Instru- 
ments.— In  Brock  v.  Gale,  14  Fla.  523,  14  Am. 
Rep.  356,  a  passenger  who  was  a  dentist  car- 
ried in  his  trunk,  as  a  part  of  his  baggage,  his 
set  of  surgical  and  dental  instruments.  They 
were  lost  on  the  journey,  and  he  brought  this 
action  against  the  carrier  to  recover  the  dam- 
ages for  the  loss.  It  was  held  that  the  instru- 
ments might  properly  be  classed  as  baggage, 
and  the  carrier  made  liable  for  their  loss,  but 
that  nothing  more  than  their  actual  value  could 
be  recovered  ;  the  plaintiff  could  not  recover  as 
special  damages  the  loss  of  profits  and  earn- 
ings he  might  have  made,  had  the  instruments 
not  been  lost.    See  also  the  title  Damages. 
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I  Definitions,  590. 

1.  Bail,  590. 

2.  Civil  Bail,  590. 

3.  Bail  Bond,  590. 

4.  Bail  Piece,  590. 

H  Kinds  of  Bail,  590. 

1.  In  England,  590. 

a.  Common  Bail,  590. 

b.  Special  Bail,  591. 

c.  Bail  Below,  591. 

d.  Bail  Above,  591. 

2.  In  the  United  States,  591. 

a.  In  General,  591. 

b.  Common  Bail  Obsolete,  592. 

c.  Statutory  Special  Bail,  592. 

in.  Appearance  Bail,  592. 

1.  Right  to  Require  Appearance  Bail,  592. 

2.  Right  to  Give  Appearance  Bail,  593. 

3.  The  Bail,  593. 

4.  The  Bail  Bond,  593. 

a.  In  General,  593. 

b.  The  Obligee,  593. 
C.  The  Condition,  594. 

(1)  In  General,  594. 

(2)  Condition  for  Appearance,  594. 

(3)  Other  Conditions,  594. 

d.  Sealing,  594. 

5.  Obligation  of  Defendant  to  Enter  Special  Bail,  594. 

6.  Assignment  of  Bail  Bond,  595. 

7.  Liability  of  Appearance  Bail,  596. 

8.  Discharge  of  Appearance  Bail,  596. 

IV.  Batt  to  the  Action — Statutory  Special  Bail,  598. 

/.  Right  to  Hold  to  Bail,  598. 

a.  Definition,  598. 

b.  In  What  Cases,  598. 

c.  Prerequisites,  599. 

(1)  furisdiction  of  Subject-matter,  599. 

(2)  A  Legal  Arrest,  599. 

(a)  In  General,  599. 

(£)  Giving  Bond  when  Arrest  Is  Illegal — Validity  of  Bond — 

Duress,  599. 
(c)  Waiver  of  Irregularities,  600. 

2.  Right  to  Give  Bail,  601. 

a.  General  Rule,  601. 

b.  Giving  New  Bail,  601. 

c.  Liability  of  Sheriff  for  Refusing  Bail,  601. 

3.  The  Bail,  601. 

a.  The  Number  Required,  601. 
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b.  Competency  of  Certain  Persons,  602. 

(1)  Defendant '  s  Joint  Debtor,  602. 

(2)  Attorneys  and  Articled  Clerks,  602. 

(3)  Persons  Indemnified  by  Defendant' s  Attorney,  603. 

(4)  Sheriffs,  603. 

(5)  Persons  Privileged  from  Arrest,  603. 

(6)  Persons  Previously  Rejected,  603. 

c .  Qualifications  of  Persons  Otherwise  Competent,  603. 

(1)  In  General,  603. 

(2)  As  to  Residence,  604. 

(3)  Must  Be  Housekeepers  or  Freeholders,  604. 

(4)  Property  Qualifications,  604. 

d.  Validity  of  Bond  Executed  by  Insufficient  Bail,  605. 

4.  Amount  for  Which  Bail  Undertake,  605. 

5.  Putting  in  and  Perfecting  Bail,  606. 

a.  Definition,  606. 

b.  Time  of  Putting  in  Bail,  606. 

c.  Before  Whom  Bail  Takcti,  606. 

d.  Manner  of  Entering  Bail,  607. 

e.  Rendering  the  Bail  Absolute,  607. 

(1)  In  General,  607. 

(2)  Notice  of  Bail,  607. 

(3)  Exceptions  to  Bail,  607. 

(4)  Justification  by  Bail,  608. 

(5)  Approval  of  Bail,  608. 

f.  Substitution  of  New  Bail,  609. 

6.  The  Recognizance  or  Bail  Bond,  609. 

a.  The  Recognizance,  609. 

b.  The  Bail  Bond,  609. 

(1)  In  General,  609. 

(2)  The  Obligors,  609. 

(3)  The  Obligee,  610. 

(4)  The  Penalty,  610. 

(5)  The  Condition,  610. 

(a)  In  General,  610. 

(b)  Recitals  in  Condition,  610. 

(c)  The  Conditions  Proper,  612. 

(6)  Signature,  614. 

(7)  5"<fa/,  614. 

(8)  Acknowledgment,  614. 

(9)  Delivery,  614. 
(10)  Filing  Bond,  614. 

7.  Rights  and  Liabilities  of  Bail,  615. 

a.  Liabilities  of  Bail,  615. 

(1)  General,  615. 

(2)  /«  J-F/ztf^  C«5«,  615. 

(3)  Extent  of  Liability,  615. 

(4)  AW  Liable  as  Surety  of  Principal's  Joint  Defendant,  616. 

(5)  To  Whom  Liable,  616. 

b.  Fixing  Bail,  617. 

(1)  Necessity  of  Execution  Returned  Not  Found,  617. 

(2)  Sufficiency  of  Writ  and  Return,  618. 

{a)  In  General,  618. 

(b)  The  Writ,  618. 

(c)  Lodgment  of  Execution  with  Officer,  620. 

(d)  Service  of  Writ — Necessity  of  Effort  to  Serve,  620. 

(e)  The  Return,  621. 

aa.  Sufficiency  of  Return,  621. 
bb.   Time  of  Making  Return,  621. 

(3)  Sheriff' s  Return  Conclusive  itpon  Bail,  623. 

c.  Rights  of  Bail,  623. 

(1)  Against  the  Principal — Implied  Indemnity,  623. 

(2)  Against  Person  fointly  Indebted  with  Principal,  623. 

(3)  Against  Person  Fraudulently  Aiding  Principal  to  Abscond,  624. 
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(4)  Contribution  from  Cosurety,  624. 

(5)  Right  to  Arrest  Principal,  624. 

(6)  Right  to  Defend  Suit  against  Principal,  62-6. 

8.  Discharge  or  Exoneration  of  Bail,  626. 

a.  In  General,  626. 

b.  By  Performance  of  the  Conditions,  626. 

(1)  General  Ride,  626. 

(2)  What  Constitutes  Performance,  626. 

(a)  In  General,  626. 

(b)  Payment  of  Debt  or  Claim,  627. 

(c)  Surrender  of  Principal,  628. 
C.   Without  Performance ,  628. 

(1)  General  Rule,  628. 

(2)  By  Act  of  God,  629. 

(a)  In  General,  629. 

(b)  Death  of  Principal,  629. 

(3)  By  Act  of  Law,  630. 

(a)  General  Rule,  630. 

(b)  Imprisonment  of  Principal,  630. 

(c)  Impressment  of  Principal,  632. 

(d)  Discharge  of  Principal,  632. 

(4)  By  Act  of  the  Obligee,  634. 

(5)  By  Alteration  of  Contract,  635. 

(a)  In  General,  635. 

(b)  Giving  Time  to  Principal,  635. 

(c)  Amendment  Increasing  Ad  Damnum,  637. 

(d)  Amendment  Changing  or  Adding  Cause  of  Action,  637. 

(e)  Variance  between  Declaration  and  Writ,  637. 

(/)  Variance  between  Declaration  and  Affidavit  to  Hold  to  Bafi, 
637- 

(g)  Removal  of  Cause,  638. 

(h)  Reference  to  Arbitration,  638. 

(i)  Discontinuance  of  Action,  638. 

(6)  By  Taking  Principal  in  Execution,  638. 

(7)  By  Giving  New  Bail,  638. 
d.  Entry  of  Exoneretur,  638. 

9.  Surrender  of  Principal,  639. 

a.  By  Whom  Made,  639. 

(1)  Right  of  Bail  to  Surrender  Principal,  639. 

(2)  By  Agent  or  Personal  Representative  of  Bail,  640. 

(3)  By  the  Principal  Himself,  640. 

b.  To  Whom  Made,  640. 

c.  Time  of  Surrender,  64 1 . 

(1)  hi  England,  641. 

(2)  In  the  United  States,  642. 

d.  Mode  of  Surre?ider,  644. 

V.  Deposit  of  Money  in  Lieu  of  Bail,  645. 

VI.  Eights  and  Liabilities  of  Sheriff,  646. 

1 .  Liability  for  Not  Taking  Sufficient  Bail,  646. 

a.  In  England,  646. 

b.  In  the  United  States,  647. 

(1)  In  General,  647. 

(2)  Liable  to  Action  for  Damages,  647. 

(3)  Liable  as  Bail,  648. 

2.  Rights  of  Sheriff  Who  Becomes  Liable  as  Bail,  649. 

VII.  Indemnification  of  Bail,  649. 

VTTT  Instruments  Executed  in  Lieu  of  Bail  Bonds,  649. 
IX.  Evidence,  650. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  titles  BAIL 
AND  RECOGNIZANCE,  vol.  3,  p.  158;  SCIRE  FACIAS. 
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For  other  matters  of  Substantive  Law  and  Evidence  rela ted  to  this  subject,  see  the 
following  titles  in  this  work;  CONTRIBUTION  AND  EXONERATION; 
IMPRISONMENT  FOR  DEBT  AND  IN  CIVIL  CASES;  INDEMNITY  CON- 
TRACTS ;  SUBROGATION ;  SURETYSHIP;  BAIL  AND  RECOGNIZANCE 
{IN  CRIMINAL  CASES),  and  the  references  there  given. 

1.  Definitions — 1.  Bail. — The  word  "bail"  is  used  both  as  a  substantive 

and  as  a  verb,  though  more  frequently  as  a  substantive. 

Meaning  the  Sureties. — As  a  substantive  the  word  "  bail,"  in  its  broader  meaning, 
and  in  the  sense  in  which  it  is  more  frequently  used,  at  least  in  civil  cases, 
signifies  the  persons  who  engage  as  sureties  for  a  defendant  to  obtain  his 
discharge  from  actual  arrest,  and  into  whose  safe  keeping  or  friendly  custody 
he  is  supposed  to  be  delivered.1  This  is  the  sense  in  which  the  term  is 
generally  used  in  this  article. 

Meaning  the  Bond  or  Recognizance. — The  term  is  also  frequently  applied  to  the 
undertaking  or  obligation  entered  into  by  the  bail,2  although  this  is  more 
properly  designated  as  a  bail  bond  or  recognizance. 

Meaning  to  Deliver  from  Arrest  or  to  Go  Bail. — The  word  "bail"  may  also  mean  to 
deliver  a  person  from  arrest,  or  out  of  custody,  into  the  keeping  of  persons 
who,  in  the  manner  prescribed  by  law,  become  sureties  for  his  return  or  appear- 
ance;3 or  to  undertake  that  a  defendant  will  appear  and  submit  to  the  juris- 
diction or  judgment  of  the  court.4 

2.  Civil  Bail. — Civil  bail  is  that  bail  taken  in  civil  cases.5 

3.  Bail  Bond. — At  Common  Law,  a  bail  bond  meant  a  bond  with  a  surety  or 
sureties,  given  to  the  sheriff  on  the  arrest  of  a  defendant  on  mesne  process  in 
a  civil  action,  conditioned  that  the  defendant  shall  appear  and  put  in  special 
bail  within  a  certain  time  specified;  the  bond  given  by  bail  below.6 

In  the  United  states  the  term  is  applied  to  the  obligation  given  by  the  special 
bail  under  the  statutes  which  provide  for  bail  in  civil  cases,  answering  to 
both  the  appearance  bail  and  bail  to  the  action  of  the  common  law^ 

4.  Bail  Piece. — By  bail  piece  is  meant  a  certificate  given  by  a  judge  or  the 
clerk  of  a  court,  or  other  person  authorized  to  keep  the  record,  in  which  it  is 
certified  that  the  bail  became  bail  for  the  defendant  in  a  certain  sum  and  in  a 
particular  case.8 

II.  Kinds  of  Bail — 1.  In  England— a.  Common  Bail — Definition. — At  the 

common  law,  by  the  term  "  common  bail  "  were  meant  fictitious  sureties  for- 
mally entered  in  the  properoffice  of  thecourt,  but  involvingno  real  security  for 
the  plaintiff.9  The  term  "  common  bail  "  has  frequently  been  used  to  signify 
bail  to  the  sheriff  or  bail  below,  in  contradistinction  to  bail  above  or  bail  to 
the  action.10  But  this  does  not  seem  to  have  been  a  strictly  proper  use  of 
the  term  at  the  common  law.11 

1.  i  Bouv.  L.  Diet,  title  Bail;  Kinney's  L.  4.  I  Abb.  L.  Diet.,  title  Bail. 
Diet.  &  Glos.,  title  Bail;  3  Com.  Dig.   (a)         5.  1  Bouv.  L.  Diet.,  title  Bail. 

(Bail);  Ramsey  v.  Coolbaugh,  13  Iowa  164;  6.  Kinney's  Law  Diet.  &  Glos.;  1  Rap.  & 

Levy  v.  Arnsthall,  10  Gratt.  (Va.)  641.  &  Lawr.  L.  Diet. 

Distinction  between  Bail  and  Mainpernors. —  7.  Graecen  v.  Allen,  14  N.  J.  L.  74.  See 

Bail  and  mainpernors  are  both  sureties  for  infra,  this  title,  Bail  to  the  Action — The  Re- 

the  appearance  of  their  principal.   The  former  cognizance  or  Bail  Bond. 

may,  and  the  latter  may  not,  surrender  their  8.  Bouv.  Law  Diet.,  title  Bail  Piece.  See 

principal.    The  difference  between  them  as  Nicolls  v.  Ingersoll,  7  Johns.  (N.  Y.)  154. 

explained  by  Blackstone  is  that  "  bail  are  only  9.  Bouv.  Law  Diet.,  title  Bail;  Chadbourn 

sureties  that  the  party  be  answerable  for  the  v.  Lancaster  Bank,  24  N.  H.  333. 

special  matter  for  which  they  stipulate ;  main-  10.  This  was  the  meaning  of  the  term  as 

pernors  are  bound  to  produce  him  to  answer  used  in  the  South  Carolina  Act  of  1785  relat- 

all  charges  whatsoever."    3  Bl.  Com.  128;  ing  to  bail.    Stewart  v.  M'Clure,  1  Brev.  (S. 

Whipple  v.  People,  40  111.  App.  301.  Car.)  407;  Broaders  v.  Welsh,  2  Nott  &  M. 

2.  See  Ramsey  v.  Coolbaugh,  13  Iowa  164.  (S.  Car.)  569. 

3.  1  Bouv.  L.  Diet.,  title  Bail ;  Kinney's  L.  11.  In  Broaders  v.  Welsh,  2  Nott  &  M. 
Diet.  &  Glos.,  title  Bail;  Chandler  v.  Byrd,  (S.  Car.)  569,  Colcock,  J.,  criticises  the  use  of 
I  Ark.  152.  the  term  "  common  bail  "  as  synonymous  with 
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Effect  and  Purpose  of  Filing  Common  Bail. — Filing  common  bail  was  tantamount  to 
entering  an  appearance,1  and  this  was  the  object  and  purpose  of  common 
bail,  to  give  jurisdiction  to  the  court.3 

Disuse  of  Common  Bail. — Before  the  Statutes  2  William  IV.,  c.  39,  and  1  and  2 
Vict.,  c.  1 10,  the  ordinary  mode  of  commencing  an  action  was  by  serving  a 
defendant  with  a  capias  and  notice  to  appear,  and  thereupon  the  defendant 
appeared  and  put  in  sureties  for  his  future  attendance  and  obedience,  which 
sureties  were  called  common  bail,  "  being  the  same  two  imaginary  persons 
that  were  pledged  for  the  plaintiff's  prosecution,  John  Doe  and  Richard 
Roe;"3  but  this  was  abolished  by  the  acts  above  mentioned,  and  bailable 
proceedings  then  became  collateral  to  the  main  proceedings  in  the  action.4 

b.  SPECIAL  Bail — Definition. — The  term  "  special  bail  "  is  most  frequently 
used  as  synonymous  with  bail  above  or  bail  to  the  action.6  In  this  restricted 
sense  it  is  defined  as  responsible  sureties  who  undertake  as  bail  above.6 

But  it  seems  that  the  term  has  also  been  used  in  a  broader  sense  as 
signifying  actual  or  responsible  sureties,  in  contradistinction  to  common  bail 
who  are  merely  nominal  sureties.  In  this  sense  the  term  is  applied  to  both 
bail  below  and  bail  above.7 

c.  BAIL  BELOW — Definition. — Bail  below,  also  called  bail  to  the  sheriff  or 
appearance  bail,  are  sureties  who  bind  themselves  to  the  sheriff  by  what  is 
called  a  bail  bond,  to  secure  the  defendant's  appearance  or  his  putting  in  bail 
to  the  action  on  the  return  day  of  the  writ.8 

d.  Bail  Above. — On  the  return  of  the  writ  the  defendant  may  appear  and 
put  in  bail  above.  These  are  sureties  who  bind  themselves  by  recognizance 
that  if  judgment  is  recovered  against  the  principal,  he  shall  satisfy  the  plaintiff 
or  render  himself  into  custody.  They  are  also  called  bail  to  the  action  and 
sometimes  special  bail.9 

2.  In  the  United  States — a.  In  GENERAL.— The  alteration  of  the  law  of 
bail  began  at  an  early  day  in  the  United  States,™  where  the  law  on  this 
subject  is  now  dependent  almost  wholly  on  statutes.11  And  this  statutory 
system  of  bail  departs  so  radically  from  the  English  common-law  system 


bail  below  or  bail  to  the  sheriff,  as  leading 
to  confusion,  and  points  out  that,  by  the  com- 
mon law,  common  bail  were  merely  nominal. 

1.  Bouv.  L.  Diet.,  title  Bail;  Kinney's  L. 
Diet.  &  Glos.,  title  Bail. 

2.  Broaders  v.  Welsh,  2  Nott  &  M.  (S. 
Car.)  569. 

3.  3  Bl.  Com.  287. 

4.  Sweet's  L.  Diet.,  title  Bail. 

8.  1  Tidd's  Pr.  245  ;  And.  L.  Diet.,  title  Bail. 
See  Bushel  v.  Commonwealth  Ins.  Co.,  15 
S.  &  R.  (Pa.)  178. 

8.  Bouv.  L.  Diet.,  title  Bail. 

Special  Bail  Limited  to  Bail  in  Civil  Cases. — It 
has  been  held  that  the  words  "  special  bail,"  in 
their  technical  sense,  do  not  embrace  recog- 
nizances or  bail  in  criminal  cases.  Jack  v. 
People,  19  111.  57. 

7.  Common  and  Special  Bail  Distinguished 
and  Defined. — In  commenting  upon  the  use  of 
the  terms  "  common  bail  "  and  "  special  bail  " 
in  the  statutes  of  South  Carolina,  Colcock, 
J.,  in  delivering  the  opinion  of  the  court  in 
the  case  of  Broaders  v.  Welsh,  2  Nott  &  M. 
(S.  Car.)  569,  said  :  "  It  may  be  of  importance 
to  remark  on  the  use  of  the  term,  in  the  Act 
of  1785,  that  Mr.  Pendleton,  who  introduced 
the  act,  has  clearly  misapplied  the  terms 
common  and  special  bail,  and  hence  arose 
great  confusion.    By  the  common  law  (Tidd's 


Prac.  211;  Com.  Dig.,  title  Bail)  common 
bail  were  merely  nominal :  John  Doe  and 
Richard  Roe.  The  object  was  to  give  juris- 
diction to  the  court.  Special  bail  was  bail 
below,  or  bail  to  the  sheriff,  which  was  two  or 
more  real  and  responsible  persons,  who  stipu- 
lated that  if  the  defendant  be  condemned  in 
the  action  he  shall  satisfy  the  costs  and  con- 
demnation, or  render  himself  to  the  custody 
of  the  sheriff,  or  that  they  will  pay  the  costs 
of  condemnation  for  him.  Tidd's  Prac.  21 1 ; 
Com.  Dig.,  title  Bail.  These  bail  might  after- 
wards become  bail  to  the  action,  or  bail 
above,  by  which  they  acquired  the  right  to 
surrender  the  principal  in  case  he  did  not 
surrender  himself  or  comply  with  the  other 
conditions  of  the  recognizance.  By  the  Act 
of  1785,  when  common  bail  is  mentioned, 
bail  to  the  sheriff,  or  special  bail,  is  meant; 
and  when  the  term  special  bail  is  mentioned, 
bail  to  the  action,  or  bail  above,  is  intended." 
See  Rhodes  v.  Vaughan,  2  Hawks  (N.  Car.) 
167. 

8.  Bouv.  L.  Diet.,  title  Bail;  And.  L.  Diet., 
title  Bail;  Kinney's  L.  Diet.,  title  Bail. 

9.  1  Tidd's  Pr.  245;  Bouv.  L.  Diet.,  title 
Bail ;  1  Abb.  L.  Diet.,  title  Bail ;  And.  L.  Diet., 
title  Bail. 

10.  Bennett  v.  Brown,  5  Rich.  (S.  Car.)  347. 

11.  Crane  v.  Keating,  13  Pick.  (Mass.)  342. 
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that  the  English  cases  are  frequently  not  applicable  to  cases  arising  under 
these  statutes.1 

b.  Common  Bail  Obsolete. — In  the  United  States  the  law  relating  to 
common  bail  is  now  of  very  slight  importance.  Whenever  the  service  of 
process  on  the  defendant  is  held  to  answer  all  the  requirements  of  an  actual 
appearance,  as  in  most  of  our  states,  the  law  relating  to  common  bail  is 
necessarily  obsolete.* 

c.  Statutory  Special  Bail. — While  the  distinction  between  bail  for 
the  appearance  of  the  defendant  and  bail  to  abide  the  event  of  the  action  has 
not  been  wholly  done  away  with  in  the  United  States,3  the  bail  provided  for  by 
a  considerable  number  of  the  statutes,  though  taken  in  the  manner  in  which 
bail  below  was  taken  in  England,  stands  in  the  place  of  both  bail  below  and 
bail  above  at  the  common  law.4  The  bail  provided  for  by  these  statutes  is 
commonly  denominated  special  bail.5 

III.  Appearance  Bail — 1.  Right  to  Require  Appearance  Bail. — in  England  bail 
below  may  be  demanded  by  the  sheriff  whenever  he  has  arrested  the  defendant 
on  a  bailable  process,  as  a  prerequisite  to  releasing  the  defendant.6 

In  the  United  States. — While  the  only  appearance  bail  provided  for  by  most 
of  the  statutes  in  the  United  States  is  an  undertaking  which  stands  in  the 
place  of  both  bail  to  the  sheriff  and  bail  to  the  action  under  the  former 
system,*  and  therefore  is  not  distinctively  appearance  bail,8  certain  early 
statutes  provided,  and  the  statutes  of  a  very  limited  number  of  states  still 
contain  a  provision,  for  bail  to  secure  the  defendant's  appearance.9 


1.  Ruggles  v.  Berry,  76  Me.  262 ;  Bean  v. 
Parker,  17  Mass.  602. 

2.  See  the  title  Appearances,  Encyc.  of 
Pleading  and  Practice,  vol.  2,  p.  591. 

3.  Appearance  Ball  Recognized — Connecticut. — 
By  section  956  of  Connecticut  Gen.  Stat.  1888 
it  is  provided  that  a  person  arrested  upon  a 
writ  of  attachment  may  give  bail  for  his  ap- 
pearance before  the  court  to  which  the  writ 
is  returnable,  and  by  section  957  of  the  same 
statute  it  is  provided  that  no  defendant  who 
has  so  given  bail  shall,  while  at  large  on 
bail,  be  permitted  to  appear  and  plead  or  de- 
fend until  he  has  given  special  bail  for  his 
abiding  final  judgment  in  the  cause  if  the 
plaintiff  requires  the  same. 

Appearance  Ball  Abolished — Illinois. —  In  Illi- 
nois, at  the  first  session  of  the  second  General 
Assembly,  it  was  declared,  by  an  act  then 
passed  "  that  from  and  after  the  passage  of 
that  act  (January  5,  1821)  appearance  bail 
should  in  no  case  be  required,  but  in  all  cases 
where  it  had  been  required  special  bail  was 
to  be  taken.  "    Tuttle  v.  Wilson,  24  111.  553. 

4.  Hale  v.  Russ,  1  Me.  334;  Sparhawk  v. 
Bartlet,  2  Mass.  188;  Champion  v.  Noyes,  2 
Mass.  484;  Harrington  v.  Dennie,  13  Mass. 
94;  Crane  v.  Keating,  13  Pick.  (Mass.)  339; 
Bean  v.  Parker,  17  Mass.  591 ;  Heustis  v. 
Rivers,  103  Mass.  398;  Hamilton  v.  Dunklee, 
1  N.  H.  172;  Pierce  v.  Read,  2  N.  H.  360; 
Jacobs  v.  Stevens,  57  N.  H.  610;  Toles  v. 
Adee,  84  N.  Y.  222;  Moyers  v.  Center,  2 
Strobh.  (S.  Car.)  439;  Jarvis  v.  Alexander, 
Cheves  (S.  Car.)  143;  Darling  v.  Cutting,  57 
Vt.  218;  Worthen  v.  Prescott,  60  Vt.  68. 

6.  Statutory  Ball  Denominated  Special  Bail. — 
In  A  labama,  under  section  7  of  the  Act  adopted 
by  the  legislature  of  the  Mississippi  Territory 
in  1807,  which  declared  that  "  all  bail  taken  by 


virtue  of  this  act  shall  be  deemed  held  and 
taken  as  special  bail,  and  as  such  be  liable  to 
the  recovery  of  the  plaintiff,"  it  was  held 
that,  though  the  bail  referred  to  was  evi- 
dently mere  appearance  bail,  a  bail  bond  for 
the  appearance  of  the  party  had  all  the  effect 
in  law  of  a  recognizance  of  special  bail.  Em- 
bree  v.  Norris,  2  Ala.  271. 

In  Georgia  appearance  bail  entered  to  the 
sheriff  is  equivalent  to  special  bail.  Lowther 
v.  Lawrence,  Wright  (Ohio)  180. 

In  South  Carolina  bail  to  the  sheriff  is,  by 
statute,  put  upon  the  footing  of  bail  to  the 
action.  Bennett  v.  Brown,  5  Rich.  (S.  Car.) 
347;  Harwood  v.  Robertson,  2  Hill  (S.  Car.) 
336;  Fletcher  v.  Weatherby,  3  Strobh.  (S. 
Car.)  56;  Broaders  v.  Welsh,  2  Nott  &  M.  (S. 
Car.)  569. 

North  Carolina. — So  also  in  North  Carolina. 
West  v.  Ratledge,  4  Dev.  (N.  Car.)  40.  The 
North  Carolina  Act  of  1777,  c.  115,  \  19,  de- 
clares that  all  bail  shall  be  special  bail. 
Rhodes  v.  Vaughan,  2  Hawks  (N.  Car.) 
167. 

6.  i  Bouv.  Inst.,  §  2805  ;  Bouv.  L.  Diet.,  title 
Bail. 

7.  See  Toles  v.  Adee,  84  N.  Y.  222. 

8.  Statutory  Bail  Answering  to  Both  Bail  Be- 
low and  Bail  Above. — This  species  of  bail,  bear- 
ing, as  it  does,  a  closer  analogy  to  the  common- 
law  bail  to  abide  the  event  of  the  suit,  which 
is  indifferently  termed  bail  above,  bail  to  the 
action,  and  special  bail,  rather  than  to  the 
bail  below,  or  bail  to  the  sheriff,  which  is 
the  common-law  bail  for  the  appearance  of 
the  defendant,  will  be  treated  infra  in  this 
title  in  the  division  entitled  Bail  to  the  Action 
— Statutory  Special  Bail. 

9.  See  sufra,  this  title,  Kinds  of  Bail — In 
the  United  States. 
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2.  Right  to  Give  Appearance  Bail — At  the  Common  Law. — Anciently,  the  sheriff 
had  a  right  at  his  own  election  to  retain  in  close  custody  a  defendant  arrested 
on  mesne  process,  or  to  release  him  upon  security.1  But  while  the  sheriff 
might,  if  he  thought  proper,  take  security  for  the  appearance  of  the  defendant, 
yet,  since  he  was  bound  to  produce  his  body  in  court  on  the  return  of  the 
writ,  he  was  not,  at  the  early  common  law,  bound  to  take  bail  for  the  appear- 
ance of  a  defendant  unless  a  writ  of  mainprize  was  sued  out. 

By  the  Statute  Law — In  England. — But  this  was  remedied  by  statute;  taking 
bail  was  made  compulsory  upon  the  sheriff  by  Statute  23  Henry  VI.,  c.  io,2  and 
the  privilege  of  the  defendant  was  rendered  more  valuable  and  secure  by 
successive  statutes.3 

In  the  United  States. — There  is  some  authority  for  the  proposition  that  the 
Statute  23  Henry  VI.,  c.  10,  is  part  of  the  common  law  in  the  United  States;4 
but  however  this  may  be,  the  right  of  the  defendant  in  every  civil  case  to 
give  bail  is  now,  in  perhaps  every  state  where  the  law  of  bail  in  civil  cases 
still  obtains,  fully  secured  by  statute. 

3.  The  Bail. — Regularly,  under  the  English  act,  there  ought  to  be  two  or 
more  sureties  at  least,  the  words  of  the  statute  being  "  surety  of  sufficient 
persons;"  and  the  sheriff  may  insist  upon  two  sureties  being  given.  But  it 
was  adjudged  that,  the  indemnity  being  for  the  protection  of  the  sheriff,  he 
may  waive  the  benefit,  and  take  a  bond  with  one  surety  only.6 

4.  The  Bail  Bond — a.  In  General.— The  statutes  having  prescribed  the 
form  of  the  security,  the  security  must  be  in  that  particular  form  prescribed 
by  statute.6 

b.  The  OBLIGEE. — An  instrument  payable  to  the  plaintiff  in  the  action  is 
not  a  valid  common-law  bail  bond  ; 7  it  should  be  made  payable  to  the  sheriff 
by  the  name  of  his  office.8 


1.  Sheriff's  Right  to  Take  Bail. — Wats.  Sh.  103. 
The  right  of  the  sheriff  to  take  bail  for  the 
appearance  of  defendants  to  answer  a  writ  or 
process  is  said,  in  Dive  v.  Maningham,  1 
Plowd.  67,  to  have  existed  at  common  law, 
although  this  is  denied  in  Beawfage's  Case, 
10  Coke  99A 

2.  Statute  of  23  Henry  VI.,  c.  10. — By  Stat.  23 
Henry  VI.,  c.  10,  it  was  enacted  that  sheriffs, 
under-sheriffs,  bailiffs  of  franchises,  and  other 
bailiffs  should  let  out  of  prison  all  persons  by 
them  arrested  or  being  in  their  custody,  by 
force  of  any  writ,  bill,  or  warrant,  in  any 
action  personal,  or  by  cause  of  indictment  of 
trespass,  upon  personal  surety  of  sufficient 
persons,  having  sufficient  within  the  counties 
where  such  persons  are  let  to  bail,  to  keep 
their  days  in  such  place  as  the  said  writs,  bills, 
or  warrants  shall  require;  persons  in  ward  by 
condemnation,  execution,  capias  iHlagatum 
or  excomm unicatum ,  surety  of  the  peace,  or 
by  special  commandment  of  any  justice,  ex- 
cepted. And  no  sheriff,  etc.,  shall  take,  or 
cause  to  be  taken  or  made,  any  obligation  for 
any  cause  aforesaid,  or  by  color  of  their  office, 
but  only  to  themselves,  of  any  person,  nor  by 
any  person,  which  shall  be  in  their  ward  by 
course  of  law,  but  upon  the  name  of  their 
office,  and  upon  condition  that  the  prisoners 
shall  appear  at  the  day  and  place  contained 
in  the  writ,  etc.;  and  if  any  sheriffs,  etc., 
take  any  obligation  in  other  form,  by  color  of 
their  office,  it  shall  be  void. 

3.  Statutes  12  Geo.  I.,c.  29,  made  perpetual 
by  21  Geo.  II.,  c.  3,  and  19  Geo.  III.,  c.  70. 

4.  Statute  23  Henry  VI.,  c.  10 — Common  Law  in 

3  C.  of  L.-38 


the  United  States. — Kavanagh  v.  Saunders,  8 
Me.  422  ;  Stewart  v.  M'Clure,  1  Brev.  (S.  Car.) 
407. 

Thus  in  the  early  case  of  Sparhawk  v. 
Bartlet,  2  Mass.  188,  it  is  said  that  in  Massa- 
chusetts the  right  of  a  party  arrested  in  a  civil 
action  depended  principally  upon  the  Statute 
23  Henry  VI.,  c.  10.  And  see  Long  v.  Bill- 
ings, 9  Mass.  479 ;  Toles  v.  Adee,  84  N.  Y.  222. 

5.  Number  of  Bail. — Drury's  Case,  cited  in 
Beawfages  Case,  10  Coke  100b;  Cotton  v. 
Wale,  Cro.  Eliz.  862. 

6.  Rogers  v.  Reeves,  1  T.  R.  418.  See 
Walker  v.  Massey,  10  Ala.  30. 

7.  Plaintiff  as  Obligee. — Rogers  v.  Reeves,  1 
T.  R.  418;  Handler  v.  Ewings,  4  Bibb  (Ky.) 
505.  But  compare  Lowther  v.  Lawrence, 
Wright  (Ohio)  180. 

8.  Noel  v.  Cooper,  Palm.  378,  3  Viner's 
Abr.  455  ;  Symes  t1.  Oakes,  2  Stra.  893. 

Bond  Running  to  Sheriff  and  His  Heirs. — In  the 
case  of  Ralston  v.  Love,  Hard.  (Ky.)  509,  it 
was  held  that  while  a  bond  taken  to  the  sheriff, 
his  heirs,  etc.,  and  not  his  successors,  is  good, 
it  was  unnecessary  to  make  it  payable  to  his 
heirs,  executors,  etc.  The  court  said:  "The 
law  having  fixed  the  operation  and  effect  of 
the  bond,  it  was  unnecessary  to  name  either 
the  heirs,  executors,  administrators,  or  sue 
cessors  of  the  sheriff.  The  bond  being  taken 
to  him,  as  sheriff,  is  sufficient." 

Bond  Running  to  Under-sheriff. — Under  the 
Michigan  Statute  (Mich.  Comp.  Laws  1871, 
p.  5738),  requiring  bail  bonds  for  appearance 
to  be  executed  by  the  officer  making  the  ar- 
rest, a  bond  running  to  the  under-sheriff,  when 
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BAIL  {IN  CIVIL  CASES).  Obligation  of  Defendant 


c  The  Condition — (i)  In  General. — To  constitute  a  valid  bail  bond  the 
instrument  must  contain  a  condition,1  certain  in  its  terms.2 

(2)  Condition  for  Appearance. — By  the  Statute  23  Henry  VI.,  c.  10,  it  was 
provided  that  the  bond  should  be  conditioned  for  the  defendant's  appearance 
"at  the  day  and  place  contained  in  the  writ,  bill,  or  warrant."3 

Designating  the  Time  and  Place. — It  has  been  held  that  the  condition  of  the 
bond  need  not  specially  designate  the  time  and  place;  it  is  sufficient  that  it 
requires  the  defendant  to  appear  according  to  the  exigence  of  the  writ.4  A 
bond  is  void  if  it  is  conditioned  for  the  appearance  of  the  defendant  on  a  day 
prior  to  its  date,5  or  different  from  that  prescribed  by  law  for  holding  court.6 
So  a  bond  to  appear  before  a  court  not  in  existence  would  be  invalid.7 

(3)  Other  Conditions. — The  object  of  the  bail  bond  is  to  compel  the 
appearance  of  the  principal,  and  if  it  imposes  other  and  more  onerous  condi- 
tions it  is  void.8  But  the  validity  of  the  bond  is  not  affected  by  the  insertion 
of  words  which  are  unmeaning  and  may  be  regarded  merely  as  surplusage.9 
Nor  is  the  bond  vitiated  by  the  insertion  of  words  which,  even  though  they 
have  a  meaning,  do  not  impose  any  obligation  on  the  defendant  or  his  bail 
other  than  that  for  the  appearance  of  the  defendant.10 

d.  Sealing. — It  has  been  held  that  an  instrument  is  defective  as  a  bail 
bond  unless  it  is  under  seal.11 

5.  Obligation  of  Defendant  to  Enter  Special  Bail. — It  is  the  duty  of  a  defendant 
who  has  obtained  his  enlargement  by  giving  a  bail  bond  for  his  appearance, 
to  appear  at  the  return  of  the  writ  or  four  days  afterwards  and  put  in  bail  to 
the  action,  or  special  bail,  as  it  is  not  infrequently  called.12 


that  officer  made  the  arrest,  was  held  not  to 
be  thereby  rendered  invalid.  Wilcox  v.  Is- 
mon,  34  Mich.  268. 

1.  Graham  v.  Crawshaw,  3  Lev.  74. 

Blank  Condition. — It  has  been  held  that  a 
bond  with  a  blank  condition  is  void.  Perry  v. 
Dobbins,  2  Bailey  (S.  Car.)  343. 

2.  Uncertainty  of  Condition. — It  has  been  held 
that  a  bail  bond  "to  answer  to  an  account  of 
C.,  as  exhibited  in  sum.  pro.,  and  also  to  a 
note  given  by  the  defendant  to  said  C.  for  the 
sum  of  twenty-four  dollars  and  ninety-four 
cents,  due  January  1,  1857,  given  the  18th  day 
of  December,  1856,"  is  not  void  for  uncer- 
tainty. Clyburn  v.  Ingram,  13  Rich.  (S.  Car.) 
248. 

3.  Condition  for  Appearance. — Embree  v. 
Norris,  2  Ala.  271 ;  Holmes  v.  Chadbourne,  4 
Me.  10;  Saunders  v.  Hughes,  2  Bailey  (S. 
Car.)  504.  Compare  Kavanagh  v.  Saunders, 
8  Me.  422. 

It  has  been  held  that  a  bail  bond  condi- 
tioned for  appearance  eight  days  after  its 
date  is  good.   Evans  v.  Moseley,  2  D.  P.  C.  364. 

4.  Payne  v.  Britton,  6  Rand.  (Va.)  101. 

5.  Samuel  v.  Evans,  2  T.  R.  569. 

6.  Allen  v.  White,  Minor  (Ala.)  289. 

7.  Dewey,  J.,  in  Locke  v.  Johnson,  3  Allen 
(Mass.)  153. 

Place  of  Appearance. — An  action  could  be 
maintained  on  a  bond  given  under  order  of 
the  police  court  of  the  city  of  Boston,  by  one 
who  was  held  to  answer  on  a  complaint  under 
the  bastardy  act,  with  condition  to  appearand 
answer  at  "the  superior  court  of  the  county 
of  Suffolk,"  to  be  holden  at  said  Boston  at  a 
day  named,  although  in  fact  "the  superior 
court  of  the  county  of  Suffolk"  had  before 
the  date  of  the  bond  been  abolished,  if  its 


whole  jurisdiction  had  been  transferred  to 
"the  superior  court,"  of  which  a  legal  term 
was  to  be  held  in  said  Boston,  for  the  county 
of  Suffolk,  on  the  same  day,  when  the  re- 
spondent was  to  appear  and  answer,  and 
which  was  the  only  court  having  jurisdic- 
tion of  the  case.  Locke  v.  Johnson,  3  Allen 
(Mass.)  153. 

8.  Conditions  Other  than  for  Appearance.  — 
Thrower  v.  Whetstone,  2  Dyer  119;  Tucker  v. 
Davis,  15  Ga.  573;  Stewart  v.  M'Clure,  1 
Brev.  (S.  Car.)  407;  Blanding  v.  Rogers,  2 
Brev.  (S.  Car.)  394,  4  Am.  Dec.  595. 

Thus  a  bond  conditioned  "  to  put  in  good 
bail  for  the  defendant  at  the  return  of  the 
writ,  or  to  surrender  the  defendant,  or  to  pay 
the  debt  and  costs,"  was  held  bad.  Rogers 
v.  Reeves,  1  T.  R.  418. 

Condition  to  Perform  Judgment.  —  Where  a 
bond  required  the  principal  not  only  to  ap- 
pear, but  "  to  stand  to,  abide,  and  perform 
the  final  judgment  of  the  court  in  said  case,  " 
it  was  held  that  this  was  a  condition  more 
onerous  than  required  by  law,  and  that  the 
bond  was  void.    Loyd  v.  McTeer,  33  Ga.  37. 

9.  Davenport  v.  Parker,  Fost.  368,  Saund- 
ers v.  Hughes,  2  Bailey  (S.  Car.)  504, 

10.  Requiring  Defendant  "to  Ahidethe  Event  of 
the  Court  and  Jury." — Where  the  condition  of 
a  bond  required  the  defendant  to  appear,  etc., 
and  "  to  abide  the  event  of  the  court  and  jury," 
it  was  held  that  these  words  were  either  un- 
meaning surplusage,  or  imposed  no  obligation 
in  addition  to  that  which  arose  from  the  con- 
dition to  appear.  Saunders  v.  Hughes,  2 
Bailey  (S.  Car.)  504. 

11.  Smalley  v.  Vanorden,  5  N.  J.  L.  934. 

12.  Bobyshall  v.  Oppenheimer,  4  Wash.  (U 
S.)  317;  Chandler  v.  Byrd,  1  Ark.  152. 
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BAIL  (IN  CIVIL  CASES).        Assignment  of  Bail  Bond. 


Statutes  Giving  to  Bail  Bond  the  Effect  of  Special  Bail. — Under  certain  statutes,  how- 
ever, which  declare  that  the  bail  bond  for  the  appearance  of  the  party  shall 
have  all  the  effect  in  law  of  a  recognizance  of  special  bail,1  the  necessity  of 
entering  special  bail  would  seem  to  be  superseded  ;  the  bail  bond  executed  in 
the  usual  form  for  the  appearance  of  the  party  is,  by  operation  of  law,  bail  to 
the  action,  and  subjects  the  sureties  to  the  responsibilities  of  special  bail.2 

Breach  of  Obligation. — If  the  defendant  fails  to  appear,  the  condition  of  the 
common-law  bail  bond  is  broken,  and  the  sheriff,  who  is  answerable  for  the 
nonappearance  of  the  defendant,  may  maintain  an  action  on  the  bond  for 
his  indemnity,  or  he  may  assign  the  bond  to  the  plaintiff,  who  may  elect  to 
proceed  against  the  bail.3 

6.  Assignment  of  Bail  Bond. — At  the  Common  Law  the  sheriff  might  assign  the 
bail  bond  to  the  plaintiff;  but  he  was  not  bound  to  do  so.  If  he  did  assign 
it  the  assignment  conveyed  to  the  plaintiff  no  legal  interest,  for  if  he  sued 
upon  the  bond  the  action  was  in  the  name  of  the  sheriff,  who,  being  the 
plaintiff  at  law,  could  at  any  time  dismiss  the  suit.4 

By  the  Statute  Law. — By  the  Statute  4  and  5  Anne,  c.  16,  however,  the  sheriff 
was  required  to  assign  the  bond  in  a  specified  manner,  and  the  plaintiff  was 
given  the  right  to  sue  in  his  own  name.  Statutes  which  are  somewhat  similar 
to  this  act  have  been  enacted  in  the  United  States? 

Necessity  of  an  Assignment. — While  the  English  act  requf  es  the  bail  bond  to 
be  assigned,  where  an  action  of  debt  is  to  be  brought  thereon,  it  has,  in  this 
respect,  sometimes  been  departed  from  by  the  statutes  enacted  in  the  United 
States.6 

Sufficiency  of  Assignment. — The  assignment  of  a  bail  bond  to  the  plaintiff  by 
the  sheriff  under  the  statute  of  Anne  was  required  to  be  under  his  hand  and 
seal  with  two  subscribing  witnesses.7 

Time  of  Entering  Bail  to  the  Action. — It  has 
been  held  that  bail  to  the  sheriff  cannot  put 
in  bail  to  the  action  before  the  return  of  the 
process  without  the  consent  of  the  defendant. 
Birt  v.  Roberts,  M.  &  M.  177,  22  E.  C.  L.  283. 

1.  Embree  v.  Norris,  2  Ala.  271  ;  Rhodes  v. 
Vaughan,  2  Hawks  (N.  Car.)  167;  Lowther 
v.  Lawrence,  Wright  (Ohio)  180;  Broaders  v. 
Welsh,  2  Nott  &  M.  (S.  Car.)  569. 

2.  Embree  v.  Norris,  2  Ala.  271. 

3.  Bouv.  Inst.,  §  2805;  Valentines.  Smith,  8 
Ohio  26. 

4.  See  Mann  v.  Hunter,  2  Jones  L.  (N.  Car.) 
11. 

5.  Florence  v.  Shumar,  34  N.  J.  L.  455; 
Hunt  v.  Allen,  22  N.  J.  L.  533;  Mann  v.  Hun- 
ter, 2  Jones  L.  (N.  Car.)  11. 

After  Entry  of  Bail  Above. — The  plaintiff  can- 
not take  an  assignment  of  the  bond  after  bail 
to  the  action  are  put  in,  unless  they  have  been 
regularly  excepted  to.  Ferris  v.  Phelps,  1 
Johns.  Cas.  (N.  Y.)  249;  Caines  v.  Hunt,  8 
Johns.  (N.  Y.)  358. 

6.  Necessity  of  Assignment. — In  a  Georgia 
case,  the  facts  of  which  were  that  a  bail  bond 
had  been  taken  by  the  sheriff  who  made  the 
arrest  payable  to  himself  alone,  and  assigned 
to  the  plaintiff  by  such  sheriff's  successor,  the 
question  was  raised  as  to  whether  such  assign- 
ment could  be  made,  but  it  was  held  that  no  as- 
signment of  the  bail  bond  by  the  creditor  is  nec- 
essary to  enable  him  to  sue  out  a  scire  facias 
on  the  bond;  it  inures  to  his  benefit  by  oper- 
ation of  law.  Ford  v.  Lane,  8  Ga.  322. 
Compare  Lowther  v.  Lawrence,  Wright 
(Ohio)  180.    And  in  the  South  Carolina  case 
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of  Douglass  v.  Wight,  2  Brev.  (S.  Car.)  218, 
it  was  held  that  the  act  which  authorizes  a 
scire  facias  to  issue  against  the  bail  to  the 
sheriff  does  not  require  the  bail  bond  to  be 
assigned. 

7.  Soloman  v.  Evans,  3  McCord  (S. Car.)  274. 
See  Mann  v.  Hunter,  2  Jones  L.  (N.  Car.)  11. 

Signature  by  Sheriff  Necessary. — In  the  case 
of  Hardy  v.  Andrews,  4  Jones  L.  (N.  Car.)  477, 
it  was  held  that  the  entry  of  the  usual  formula 
of  an  assignment  of  a  bail  bond  with  the  sher- 
iff's name  in  the  body  of  it,  and  the  usual  form 
of  a  seal  attached  without  the  sheriff's  name 
preceding  the  seal,  was  not  a  good  assignment 
under  the  North  Carolina  statute. 

Michigan. — In  the  case  of  Wilcox  v.  Ismon, 
34  Mich.  268,  where  the  assignment  of  the 
bond  was  objected  to,  not  only  because  made 
by  the  under-sheriff,  but  also  because  not 
under  seal,  and  not  purporting  to  be  an  official 
act,  the  court,  in  sustaining  the  validity  of  the 
assignment,  said:  "The  statute  now  in  force 
(Comp.  L.  1871,  §  5754)  does  not  require  it  to 
be  under  seal,  as  some  earlier  statutes  did, 
and  the  seal  was  therefore  not  essential.  Nor 
do  we  think  the  assignment  need  purport  to 
be  an  official  act,  the  official  character  appear- 
ing in  the  bond  itself,  upon  which  the  assign- 
ment was  indorsed.  Any  indorsement  by  the 
officer  purporting  to  transfer  the  bond  to  the 
plaintiffs  would  be  sufficient;  he  holds  the  bond 
for  his  protection  as  an  individual,  and  trans- 
fers it  to  the  plaintiffs  that  they  themselves 
mav  assume  the  responsibility." 

Assignment  by  Successor  of  Sheriff  Taking 
Bond. — In  the  case  of  Loker  v.  Antonio,  4 
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BAIL  {IN  CIVIL  CASES).    Discharge  of  Appearance  Bail. 


Liability  of  Sheriif  for  Failure  to  Assign. — The  statutes  sometimes  provide  that  if 
the  sheriff  fails  to  make  such  assignment  he  shall  be  liable  as  special  bail  in 
the  same  manner  as  if  no  bail  bond  had  been  returned.1 

Right  of  Sheriff  to  Enforce  TJnassigned  Bond. — But  it  has  been  held  that  while  the 
sheriff's  failure  to  assign  the  bail  bond  has  the  effect  of  rendering  him  liable 
to  the  plaintiff,  it  does  not  nullify  the  bond,  but  simply  renders  it  a  common- 
law  bond  which  may  be  enforced  by  the  sheriff.2 

7.  Liability  of  Appearance  Bail — Fixing  the  Liability. — If  the  defendant  fails  to 
appear,  the  bail  bond  is  forfeited,  and  the  liability  of  the  bail  to  the  sheriff 
becomes  absolute.3 

To  Whom  Liable. — By  a  breach  of  the  bond  the  bail  become  liable  thereon, 
either  to  the  sheriff  or  to  the  plaintiff  to  whom  the  bond  may  be  assigned.4 

Measure  of  Damages. — It  would  seem  to  have  been  the  practice  at  one  time,  in 
the  English  courts,  to  limit  the  plaintiff's  recovery  against  bail  to  the  amount 
sworn  to  by  the  plaintiff  in  the  original  action.5  But  the  more  approved 
rule  has  been  that  the  bail  are  liable  to  pay  the  plaintiff  the  whole  debt  for 
which  the  plaintiff  might  have  had  judgment  against  the  original  defendant 
*o  the  full  extent  of  the  penalty  of  the  bond.6 

8.  Discharge  of  Appearance  Bail — By  Performance — Appearance  of  Defendant. — The 
condition  of  the  bail  bond  being  that  the  defendant  shall  appear  before  the 
court  at  the  return  of  the  writ,  it  is  evident  that  whatever  amounts  to  an 
appearance  constitutes  a  performance  of  the  condition  of  the  bond,  and 
discharges  the  appearance  bail.7 

Entry  of  Special  Bail. — This  appearance  being  effected  by  putting  in  and 
perfecting  bail  to  the  action,  the  appearance  bail  perform  the  condition  of 
the  bond,  and  discharge  themselves  from  liability  thereon  by  a  timely  entry 
of  bail  to  the  action.8    And  it  has  frequently  been  said  that  nothing  but  the 


McCord  (S.  Car.)  175,  the  court,  while  ad- 
mitting that  by  the  English  law  the  assign- 
ment of  bail  bonds  must  be  by  the  sheriff  who 
takes  them,  held  that  in  South  Carolina  bail 
bond?  are  given  to  the  sheriff  and  his  succes- 
sor, and  may  be  assigned  by  his  successor.  See 
also  Kruse  v.  Kingsbury,  102  Mich.  100. 

1.  Hardv  v.  Andrews,  4  Jones  (N.  Car.) 
477- 

Where  Bond  Is  Unenforceable. — In  a  case  where 
'.here  had  been  an  attempt  to  entrap  the  bail 
against  the  justice  of  the  case,  it  was  held  that 
no  recovery  could  be  had  against  a  sheriff  for 
refusing  to  assign  a  bail  bond  that  was  un- 
enforceable.   Newell  v.  Hoadley,  8  Conn.  381. 

2.  Unasslgned  Bond  Enforceable  by  Sheriff. — A 
••heriff,  who  had  taken  a  bail  bond,  omitted  to 
assign  it,  and  was  in  consequence  held  as 
special  bail,  and  compelled  to  pay  the  amount 
recovered  in  the  action.  It  was  held  that  he 
might  sue  on  the  obligation  thus  taken  as  a 
bond  at  common  law,  and  recover  from  the 
obligor  (the  intended  bail)  the  amount  re- 
covered from  him.  Higgins  v.  Glass,  2  Jones 
L.  (N.  Car.)  353. 

3.  Forfeiture  of  Bond. — Bacon  Abr.  575 ; 
Williams  v.  Williams,  1  Salk.  98;  Brooke  v. 
Stone,  1  Wils.  223;  Grovenor  v.  Soame,  6 
Mod.  122;  Fish  v.  Horner,  7  Mod.  62;  How 
v.  Granville,  7  Mod.  117;  Ex  f.  Metzler,  5 
Cow.  (N.  Y.)  287.  See  also  Matthison  v. 
Forbus,  19  Johns.  (N.  Y.)  292.  Compare 
Fisher  v.  Drewa,  63  Mich.  655. 

4.  Champion  v.  Noyes,  2  Mass.  481. 

5.  Measure  of  Damages. — Petersdorf  on  Bail 


264;  Middleton  v.  Bryan,  3  M.  &  S.  155;  Jack- 
son v.  Hassell,  Doug.  330;  Clarke  v.  Brad- 
shaw,  1  East  86. 

6.  Bacon's  Abr.,  tit.  Bail  (bk.  2) ;  Mitchell  v. 
Gibbons,  1  H.  Bl.  76;  Orton  v.  Vincent, 
Cowp.  71;  Walker  v.  Carter,  2  W.  Bl.  816; 
Stevenson  v.  Cameron,  8  T.  R.  28;  Simmons 
v.  Kelly,  39  N.  J.  L.  438. 

In  the  case  of  Wilcox  v.  Ismon,  34  Mich. 
268,  it  was  held  that  where  bail  become  re- 
sponsible for  the  defendant's  appearance  and 
for  his  putting  in  special  bail,  they  are,  if  he 
fails  in  this,  responsible  to  the  same  extent 
that  special  bail  would  have  been  had  any 
been  entered. 

7.  Hubbard  v.  Shaler,  2  Day  (Conn.)  199; 
Gallup  v.  Dennison,  Kirby  (Conn.)  434; 
Smalley  v.  Vanorden,  5  N.  J.  L.  934. 

Cognovit. — Where  the  defendant  had  given 
a  cognovit  for  the  payment  of  a  debt  and 
costs,  the  court  were  of  the  opinion  that  bail 
to  the  sheriff  were  discharged  by  such  a  pro- 
ceeding, the  plaintiff  having  no  right  to  pro- 
ceed upon  the  bond  unless  there  was  a  contin- 
uing breach,  which  could  not  be  where  a 
cognovit  had  been  taken,  that  being  an  ad- 
mission by  the  plaintiffs  that  the  defendant 
had  appeared  to  the  action,  and  was  properly 
in  court.  Farmer  v.  Thorley,  4  B.  &  Aid.  91, 
6  E.  C.  L.  402.  See  also  Rex  v.  Surrey,  1 
Taunt.  159. 

8.  Bartle  v.  Coleman,  6  Wheat.  (U.  S.)  475; 
Pepper  v.  Doores,  1  Miles  (Pa.)  60;  Lynn  v. 
McMillen,  jP.  &  W.  (Pa.)  170;  Union"  Bank 
v.  Kraft,  2  S.  &  R.  (Pa.)  284;  Alexander  v. 
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entry  of  such  bail  can  be  a  performance  of  the  condition  of  the  common-law 
bail  bond.1 

Acceptance  of  Defendant's  Plea. —  But  it  has,  on  the  other  hand,  been  said  that 
this  appearance  may  consist  of  the  acceptance  by  the  plaintiff  of  the 
defendant's  pleas.2 

By  Waiver  of  Special  Bail — Acceptance  of  Defendant's  Plea. —  Other  courts,  however, 
seem  to  place  their  decision  that  an  acceptance  of  the  defendant's  plea 
discharges  the  bail,  not  upon  the  ground  that  there  is  a  performance  of  the 
condition  of  the  bond,  but  rather,  it  would  seem,  upon  the  ground  that  the 
performance  is  waived ;  it  is  held  that  accepting  a  plea  from  the  defendant,  or 
requiring  him  to  plead  before  bail  above  has  been  put  in,  is  an  act  which 
amounts  to  a  waiver  or  implied  relinquishment  of  special  bail,  and  conse- 
quently discharges  the  bail  to  the  sheriff.3 

Filing  Declaration  before  Return  of  Writ. — In  England  the  bail  was  considered  as 
waived  if  the  plaintiff  declared  against  the  defendant  before  the  return  of  the 
writ,  unless  the  declaration  was  filed  de  bene  esse.*  But  it  has  been  held  in 
the  United  States  that  the  unconditional  filing  of  the  declaration  is  no  waiver 
of  bail.5 

By  Surrender  of  Principal. — While  bail  above  are,  in  contemplation  of  law,  the 
legal  jailers  of  the  defendant,  and  may  therefore  take  and  render  him  at  any 
time,**  this  is  not  the  case  with  respect  to  bail  to  the  sheriff;  their  undertaking 
is  that  the  party  shall  appear  at  the  return  of  the  writ,  which  can  only  be 
satisfied  by  their  putting  in  good  bail  above.7  Hence,  after  a  defendant  has 
been  discharged  out  of  custody  upon  a  bail  bond,  it  is  neither  in  the  power 
of  the  bail  to  render  him,  nor  of  the  defendant  to  surrender  himself  into 
custody,  without  the  consent  of  the  sheriff,  who  may  refuse  to  accept  the 
surrender,  rest  upon  the  security  of  the  bail  bond,  and  insist  upon  the  bail 
performing  its  condition,  in  which  case  the  bond  will  remain  in  force  till  the 
entry  of  special  bail.8 


Winn,  i  Brev.  (S.  Car. )  14.  See  Pease  v. 
Pendell,  57  Mich.  315;  Priestman  v.  Keyser, 
4  Binn.  (Pa.)  344;  McFarland  v.  Holmes,  5  S. 
&  R.  (Pa.)  50;  Dunlops  v.  Laporte,  1  Hen.  & 
M.  (Va.)  22. 

1.  Lord  Mansfield,  in  Harrison  v.  Davies,  5 
Burr.  2683;  Washington,  J.,  in  Bobyshall  v. 
Oppenheimer,  4  Wash.  (U.  S.)  317;  Duncan, 
J.,  in  Roop  v.  Meek,  6  S.  &  R.  (Pa.)  543. 
See  also  Pepper  v.  Doores,  1  Miles  (Pa.)  60. 

2.  Hubbard  v.  Shaler,  2  Day  (Conn.)  199. 

3.  Waiver  of  Performance  by  Acceptance  of 
Fleas. — Halsey  v.  Fanning,  2  Root  (Conn.) 
101 ;  Paul  v.  Purcell,  2  Browne  (Pa.)  20; 
Grays  v.  Hines,  4  Munf.  (Va.)437;  Culpeper 
Agricultural,  etc.,  Soc.  v.  Digges,  6  Rand. 
(Va.)  165,  18  Am.  Dec.  708.  See  also  Bartle 
v.  Coleman,  6  Wheat.  (U.S.)  475;  Hayden 
v.  Adams,  2  Binn.  (Pa.)  232;  Barbe  v.  Davis, 
1  Miles  (Pa.)  120.  But  compare  De  Myer  v. 
McGonegal,  32  Mich.  120;  Wilcox  v.  Ismon, 
34  Mich.  268;  Douglass  v.  Wight,  2  Brev. 
(S.  Car.)  218. 

Taking  Out  Rule  for  Arbitration. — It  has  been 
held  that  if  the  plaintiff  takes  out  a  rule  for 
arbitration  before  special  bail  is  entered  this 
amounts  to  a  waiver.  Moulson  ti.  Rees,  6 
Binn.  (Pa.)  32;  Nones  v.  Gelbaud,  11  S.  &R. 
(Pa.)  9;  Phillips  v.  Oliver,  5  S.  &  R.  (Pa.) 
419. 

And  it  has  been  held  that  if  the  defendant 
takes  out  the  rule,  and  the  plaintiff  proceeds 
before    the   arbitrators,    this    constitutes  a 


waiver.  Maus  v.  Sitesinger,  2  S.  &  R.  (Pa.) 
421;  Nones  v.  Gelbaud,  11  S.  &  R.  (Pa.)  9. 

4.  See  Bobyshall  v.  Oppenheimer,  4  Wash. 
(U.  S.)  317. 

6.  Caton  v.  McCarty,  2  Dall.  (Pa.)  141,  1 
Yeates  (Pa.)  103.  See  Bobyshall  v.  Oppen- 
heimer, 4  Wash.  (U.  S.)  317. 

6.  See  infra,  this  title,  Bail  to  the  Action — 
Statutory  Special  Bail  —  Surrender  of 
Principal. 

7.  Harrison  v.  Davies,  5  Burr.  26S3 ;  Boby- 
shall v.  Oppenheimer,  4  Wash.  (U.  S.)  317. 

Arrest  of  Principal  by  Appearance  Bail. — Con- 
sequently bail  to  the  sheriff  have  no  right 
to  take  their  principal  into  custody.  Rex  v. 
Huges,  3  C.  &  P.  373,  14  E.  C.  L.  355. 

8.  Hamilton  v.  Wilson,  1  East  383  ;  Berchere 
v.  Colson,  2  Stra.  876;  Newton  v.  Lewis,  8  T. 
R.  457,  note  a. 

South  Carolina. — Under  the  South  Carolina 
statute  of  1785,  bail  to  the  sheriff  could  not 
surrender  the  principal,  unless  they  entered 
bail  to  the  action  before  judgment.  Pepoon 
v.  Mooney,  1  Mill.  (S.  Car.)  314.  See  Thom- 
son v.  Spradley,  1  Brev.  (S.  Car.)  284.  But 
under  the  statute  of  1809,  it  was  held  that  they 
might  surrender  at  any  time  before  the  re- 
turn of  the  scire  facias  or  of  the  second  nihil. 
Stevens  v.  Meeds,  1  Mill.  (S.  Car.)  318. 

Escape  of  Surrendered  Principal—Sheriff  Not 
Liable  for. — Where  notice  of  the  surrender  of 
the  principal  in  a  bail  bond  to  the  sheriff  was 
given  to  the  sheriff  and  the  jailer  in  whose 
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Shoiiff  may  Accept  Surrender. —  But  the  sheriff  may,  if  hi  please,  accept  the 
surrender  of  the  party  who  is  willing  to  return  into  his  custody  before  the 
return  of  the  writ,  and,  if  he  docs  this,  the  bail  bond  is  discharged.1 

Under  Statutory  Enactments. — But  it  is  to  be  understood  that  the  foregoing  is  a 
statement  of  the  common  law;  statutes  are  sometimes  met  with  which  give 
to  appearance  bail  the  same  right  to  surrender  the  principal  in  their  discharge 
as  was  vested  in  the  bail  to  the  action  at  common  law.2 

Entering  Special  Bail  for  Purposes  of  Surrender. — It  was  a  common  practice  at  the 

common  law  for  the  bail  to  the  sheriff  to  put  in  special  bail  in  discharge  of 
their  liability  on  the  bail  bond,  and  then  to  obtain  an  exoneration  from  their 
liability  as  special  bail  by  surrendering  their  principal.3 

Sufficiency  of  the  Bail. — And  since  the  common  law  allowed  special  bail  to 
surrender  choir  principal,  even  though  they  had  been  excepted  to  and  without 
justifying,4  it  was  held  to  be  immaterial  that  the  persons  entered  as  bail  for 
the  purposes  of  an  immediate  surrender  did  not  possess  the  requisite  qualifi- 
cations of  special  bail.5 

IV.  Bail  to  the  Action— Statutory  Special  Bail — 1.  Bight  to  Hold  to  Bail — 
a.  DEFINITION. — By  right  to  hold  to  bail  is  meant  the  right  to  arrest  the 
defendant  in  a  civil  case,  and  imprison  him  unless  he  gives  bail  to  secure  his 
release  from  the  arrest. 

b.  In  What  CASES. — The  right  to  hold  to  bail  and  the  right  to  arrest  a 
defendant  in  a  civil  case  being,  then,  identical,  the  query,  in  what  cases  may 
a  defendant  be  held  to  bail,  is  answered  by  determining  the  civil  cases  in 
w  hich  the  defendant  may  be  arrested.  Formerly,  both  in  England  and  the 
United  States,  a  defendant  might  be  arrested  and  held  to  bail  in  all  civil 
actions  tor  debt.0  But  by  the  abolishment  of  imprisonment  for  debt  by  Act 
of  Parliament  in  England  and  by  constitutional  and  statutory  provisions  in 
the  United  States,  the  right  to  arrest  a  defendant  in  civil  actions,  or,  in  other 
words,  the  right  to  hold  to  bail  in  such  actions,  is  now  much  restricted.  This, 
however,  is  a  matter  which  will  be  treated  elsewhere. 7 

Etfect  of  Taking  Bail  in  Improper  Cases. — Where  a  bail  bond  is  taken  in  a  case 

Special  Bail  Filed  by  Plaintiff. — Where  the 

plaintiff's  attorney  ordered  the  officer  to  take 
a  particular  person  as  bail,  on  the  defendant's 
promise  to  put  in  sufficient  bail  the  next  day, 
which  he  failed  to  fulfil,  and  the  bail  that 
was  taken  became  insolvent,  the  attorney, 
after  having  filed  common  bail,  was  allowed 
to  file  special  bail  for  the  defendant  in  order 
to  surrender  his  body  for  his  own  protection, 
no  objection  being  interposed.  Gilchrist  v. 
Van  Wagenen,  i  Cai.  (N.  Y.)  499. 

4.  See  infra,  this  title,  Bail  to  the  Action — 
Statutory  Special  Bail — Discharge  or  Exon- 
eration of  Bail. 

6.  Stockton  v.  Throgmorton,  Baldw.  (U. 
S.)  148. 

In  the  case  of  Bell  v.  Gate,  1  Taunt. 
163,  Heath,  J.,  said:  "Any  person  what- 
soever, even  if  he  come  out  of  Newgate, 
may  be  bail  for  the  purpose  of  making  a 

render." 

Attorney. — An  attorney  or  his  clerk,  not- 
withstanding that  they  are  disqualified  from 
becoming  special  bail,  may  be  allowed  to  be- 
come bail  in  order  to  surrender  the  defendant 
immediately  without  justification.  Jackson  v. 
Trinder,  2  W.  Bl.  1180. 

6.  See  Tuttle  v.  Wilson,  24  111.  553. 

7.  See  the  title  Imprisonment  for  Debt 
and  in  Civil  Cases. 
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custody  the  party  then  was  at  the  suit  of 
another,  and  the  jailer  afterwards  let  him  out 
of  custody,  it  was  held  that  the  jailer  was  not 
liable  upon  his  bond  of  indemnity  to  the 
sheriff  as  for  an  escape  in  the  former  suit;  for 
the  principal  was  not  legally  in  the  custody  of 
the  sheriff  or  his  jailer  merely  by  virtue  of 
such  notice  of  surrender.  Hamilton  v.  Wil- 
son, 1  East  383. 

1.  Ball  Discharged  by  Accepted  Surrender. — 
Jones  v.  Lander,  6T.  R.  753;  Stamper  v.  Mil- 
bourne,  7  T.  R.  118;  Hyde  v.  Whiskard,  8  T. 
R.  456;  Maddocks  v.  Bullcock,  I  B.  &  P.  325; 
Dalbey  v.  Lowenstein,  34  N.  J.  L.  465 ;  Flor- 
ence v.  Shumar,  34  N.  J.  L.  455. 

In  the  case  of  Florence  v.  Shumar,  34  N.  J. 
L.  455,  Depue,  J.,  said:  "A  surrender,  ac- 
cepted, is  not  a  discharge  of  the  bail  on  the 
ground  that  it  is  a  performance  of  the  condi- 
tion of  the  bond.  It  operates  to  release  the 
bail  for  the  reason  that  it  enables  the  sheriff 
to  comply  with  the  command  of  the  writ  by 
having  the  defendant  in  his  custody  at  the 
time  when  he  is  required  to  have  his  body  to 
answer  to  the  plaintiff's  suit." 

2.  See  Loker  v.  Antonio,  4  McCord  (S. 
Car.)  175. 

3.  Bell  v.  Gate,  1  Taunt.  162;  Atkinson  v. 
Prine,  46  N.  J.  L.  28;  Atkinson  v.  Martin,  1 
Brev.  (S.  Car.)  481. 


Bail  to  the  Action. 


BAIL  (IN  CIVIL  CASES). 


Statutory  Special  Bail. 


where  it  could  not  properly  be  required,  it  does  not  subject  the  bail  to  any 
liability.1  But  the  fact  that  bail  is  required  does  not  necessarily  entitle  the 
defendant  to  a  dismissal  of  the  cause.2 

c.  PREREQUISITES — (i)  Jurisdiction  of  Subject-matter. — It  would  seem 
that  where  the  court  has  no  jurisdiction  of  the  subject-matter  of  the  suit  in 
which  a  bail  bond  is  given,  the  bond  is  void.3 

(2)  A  Legal  Arrest — (a)  In  General. — Of  course,  if  the  defendant's  arrest  is 
illegal  he  must  be  discharged  without  giving  bail  if  the  objection  is  duly 
taken. 

(b)  Giving  Bond  when  Arrest  Is  Illegal — Validity  of  Bond — Duress. — While  there  is  a 
conflict  of  opinion  in  the  law  of  suretyship  on  the  question  whether  the 
duress  of  the  principal  is  an  available  defense  for  the  surety,4  there  are  cases 
in  the  law  of  bail  which  hold  that  if  a  defendant  is  illegally  arrested,  and  gives 
a  bail  bond  to  secure  his  discharge  from  such  illegal  arrest,  the  bond  will,  on 
the  ground  that  it  was  executed  under  duress  of  illegal  imprisonment,  be  void 
as  to  the  bail  who  signed  without  knowledge  of  the  duress. 5 

Affidavit  to  Hold  to  Bail. — The  statutes  frequently  require  an  affidavit  by  the 
plaintiff  setting  forth  the  facts  which  authorized  the  defendant's  arrest.  And 
it  has  been  held  that  this  affidavit  is  an  indispensable  prerequisite  to  the 
arrest  of  a  defendant  and  holding  him  to  bail,6  and  that  a  bond  given  to 
procure  a  discharge  from  an  arrest  which  is  based  upon  an  insufficient  affidavit, 
being  obtained  by  duress,  is  not  binding.7 


1.  Bond  Taken  in  Improper  Case  Invalid. — 

Thomas  v.  Mann,  4  Dana  (Kj.)  452. 

2.  Requiring  Bail  in  Improper  Case  No  Ground 
for  Dismissal. — In  a  Missouri  case  it  was  held 
that  the  Circuit  Court  has  no  power  to  quash 
the  writ  and  dismiss  the  suit  because  bail  was 
improperly  required  in  an  action  commenced 
by  capias.    Lyon  v.  Harlow,  7  Mo.  345. 

3.  See  Pike  v.  Neal,  73  Me.  513. 

4.  See  the  cases  cited  in  Patterson  v.  Gib- 
son, 81  Ga.  802,  12  Am.  St.  Rep.  356.  See 
also  the  titles  Duress  and  Suretyship. 

6.  Patterson  v.  Gibson,  81  Ga.  802,  12  Am. 
St.  Rep.  356. 

Arrest  on  General  Election  Day. — Where  a  ca. 
ad.  resp.  requiring  bail  was  served  on  the  day 
of  a  general  state  election,  on  which  day  the 
defendant  was,  by  statute,  privileged  from  ar- 
rest, it  was  held  that  the  defendant  ought  to 
be  discharged  from  the  custody  of  his  bail, 
and  the  bail  from  his  recognizance.  Dumont 
v.  Wright,  6  Blackf.  (Ind.)  540. 

Arrest  of  Female,  notwithstanding  Statute  Ex- 
emption.— It  has  been  held  that  the  bail  of  a 
woman,  who  was  exempt  from  arrest  in  a  civil 
case,  is  not  liable.  Thomas  v.  Stewart,  2  P.  & 
W.  (Pa.)  475. 

Arrest  on  Judgment  Debt  where  Writ  of  Ca. 
Sa.  is  Abolished. — Where  the  plaintiff,  in  an 
action  based  upon  the  record  of  a  former 
judgment  recovered  in  another  state,  obtained 
judgment  against  the  defendant,  and  making 
an  affidavit  that  the  debtor  was  about  perma- 
nently to  depart  from  the  state,  etc.,  obtained 
an  order  of  arrest,  but  there  was  a  statute 
which  had  the  effect  of  abolishing  the  writ  of 
capias  ad  satisfaciendum,  it  was  held  that  the 
writ  was  issued  improvidently,  and  that  the 
surety  who  signed  the  bond  given  by  the  de- 
fendant to  secure  his  discharge  from  such  ar- 
rest was  not  liable  thereon.  Thornhill  v. 
Cristmas,  10  Rob.  (La.)  543. 


What  Constitutes  Knowledge  of  Duress. — In 

the  case  of  Patterson  v.  Gibson,  81  Ga.  802,  12 
Am.  St.  Rep.  356,  Boynton,  J.,  said  :  "There- 
fore the  conclusion  we  reach  is,  that  if  the 
bond  sued  on  was  executed  under  duress 
of  the  principal  it  is  void  as  to  the  surety 
also  if  the  surety  acted  without  knowledge  of 
the  duress  ;  and  knowledge  of  the  fact  of  im- 
prisonment does  not  necessarily  involve  knowl- 
edge of  its  want  of  legality.  Although  the 
surety  mav  have  known  that  his  principal  was 
in  prison,  this  would  not  carry  with  it  knowl- 
edge of  duress,  for  the  legal  presumption 
would  be  that  the  imprisonment  was  author- 
ized and  legal.  And  if  the  officer  having  him 
in  custody  demanded  a  bond  with  security  as 
a  condition  precedent  to  his  discharge,  the 
surety  would  have  a  right  to  presume  that  the 
officer  was  not  exceeding  his  authority.  If 
the  principal  was  illegally  imprisoned,  or  im- 
prisoned without  authority,  and  held  to  pro-' 
cure  a  bond  with  security,  or  if  legally  im- 
prisoned and  held  until  he  should  give  a 
bond  which  the  officer  had  no  authority  to 
require,  and  if  the  element  of  illegality  was 
unknown  to  the  surety,  then  he  would  be 
discharged." 

6.  Pauer  v.  Simon,  6  Bush  (Ky.)  514; 
Stearns  v.  Veasey,  33  N.  II.  61. 

7.  Sargent  v.  Roberts,  52  Me.  590;  At- 
wood  v.  Wheeler,  149  Mass.  96. 

See  Jewell  v.  Staats,  3  Harr.  (Del.)  96; 
Stafford  v.  Low,  20  111.  152;  Graham  v.  Cass 
Circuit  judge  (Mich.  1896),  66  N.  W.  Rep.  348. 

Falsity  of  Affidavit. — In  a  case  where  the 
defendant  had  been  arrested  upon  the  creditor 
making  affidavit  that  his  debtor  was  about  to 
depart  and  reside  beyond  the  limits  of  the 
state,  and  gave  a  bail  bond  to  secure  his  dis- 
charge from  such  arrest,  it  was  held  that 
when  a  defendant  has  given  such  a  bond  and 
the  conditions  have  been  broken,  and  no 
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Sufficiency  of  Affidavit. —  Generally  speaking,  the  affidavit  must  comply  with  the 
requirements  of  the  statute  by  which  it  is  prescribed.1 

Order  for  Arrest.- — Where  the  arrest  of  a  defendant,  and  holding  him  to  bail, 
is  directed  by  statute  to  be  made  upon  an  order  of  the  court  authorizing  the 
sheriff  to  do  so,  it  has  been  held  that  if  a  defendant,  arrested  without  such 
authority  having  been  given,  gives  bail  to  obtain  his  discharge,  the  bond  so 
given  is  void  as  to  bail  who  has  no  knowledge  of  the  illegality  of  the 
detention.* 

The  Process. — So,  where  the  process  on  which  the  defendant  in  a  civil  action 
has  been  arrested  is  defective,  it  has  been  held  that  a  bail  bond  executed  by 
the  defendant  to  secure  his  release  from  the  arrest  creates  no  obligation.3 

(c)  Waiver  of  Irregularities — In  General. — In  several  jurisdictions,  however,  it  has 
been  held  that  though  there  may  be  irregularities  in  the  process  upon  which 
the  defendant  is  arrested,  giving  bail  is  equivalent  to  an  appearance  in  court 
and  submission  to  the  jurisdiction,  to  the  extent  that  it  may  constitute  a 
waiver  of  irregularities  in  the  court.4 

Insufficiency  of  Affidavit. — Thus  the  view  has  been  taken  that  the  affidavit  to 
hold  to  bail  is  to  be  considered  as  part  of  the  process  to  bring  the  defendant 
into  court,  and  that  an  irregularity  therein  may  be  waived  by  the  defendant.5 
And  it  has  been  held  that  by  perfecting  bail  to  the  action  a  defendant  waives 
all  objections  to  the  sufficiency  of  the  affidavit  on  which  he  was  held  to  bail.6 


fault  is  imputable  to  the  creditor,  it  cannot  be 
avoided  by  showing  that  the  debtor  was  not 
in  fact  about  to  depart  and  reside  beyond  the 
limits  of  the  state.  Marston  v.  Savage,  38 
Me.  128.    See  Kennedy  v.  Rice,  1  Ala.  11. 

1.  Sufficiency  of  Affidavit. — Cooper  v.  Dung- 
ler,  4  McLean  (U.  S.)  257;  Walker  v.  Massey, 
10  Ala.  30;  Davidson  v.  Carter,  9  Ga.  501; 
Stafford  v.  Low,  20  111.  152;  Tuttle  v.  Wilson, 
24  111.  553;  Sargent  v.  Roberts,  52  Me.  590; 
Fish  v.  Barbour,  43  Mich.  19:  Sheridan  v. 
Briggs,  53  Mich.  569;  Wert  v.  Strouse,  38  N. 
J.  L.  184.  See  Ex  p.  Taylor,  14  How.  (U. 
S.)  3.  See  also  the  title  Imprisonment  for 
Debt  and  in  Civil  Cases. 

Attaching  Affidavit  to  Process. — It  has  been 
held  that  the  action  of  the  clerk  of  court,  in 
attaching  the  original  affidavit  to  hold  to  bail 
in  an  action  of  trover  to  the  declaration  and 
process,  instead  of  a  copy,  as  contemplated 
by  statute,  does  not  entitle  the  defendant,  on 
motion,  to  have  the  bail  process  dismissed. 
Gladden  v.  Dozier,  71  Ga.  380. 

2.  Patterson  v.  Gibson,  81  Ga.  802,  12  Am. 
St.  Rep.  356.  See  Wert  v.  Strouse,  38  N.  J. 
L.  184. 

Indorsing  Order  to  Hold  to  Bail,  on  Writ. — 

In  Carler  v.  Drake,  10  Wend.  (N.  Y.)  618,  it 
was  said  that  while  it  was  usual  and  proper 
to  indorse  the  order  to  hold  to  bail  on  the 
capias,  such  indorsing  was  held  to  be  not  in- 
dispensable. It  may  be  on  a  separate  paper, 
and,  provided  the  authority  exists  and  is  in  the 
possession  of  the  officer  or  under  his  control, 
the  defendant  is  properly  held  to  bail,  whether 
it  be  indorsed  on  the  writ  or  not. 

3.  Process  Laclsing  Signature  of  Proper  Officer. 
— It  has  been  held  in  Georgia  that  the  signa- 
ture of  the  clerk  of  any  court  whence  bail 
process  pendente  lite  may  insue,  is  necessary  to 
the  validity  of  such  process,  and,  if  not  ap- 
pended before  the  process  is  issued,  an  order 
to  discharge  the  bail  for  that  cause  should,  on 


motion,  be  allowed.  Brown  v.  Way,  33  Ga. 
190. 

4.  Jacobs  v.  Stevens,  57  N.  H.  610. 

Defect  in  Capias. — Where  the  capias  ad  re- 
spondendum was  returnable  on  Sunday,  but 
the  defendant,  not  knowing  this  fact,  put  in 
special  bail,  he  was  not  entitled  fo  have  the 
capias  and  subsequent  proceedings  set  aside. 
Wright  v.  Jeffrey,  5  Cow.  (N.  Y.)  15. 

5.  In  D'Argent  v.  Vivant,  1  East  330,  Lord 
Kenyon,  C.  J.,  said:  "The  affidavit  to  hold 
to  bail  is  to  be  considered  as  part  of  the  proc- 
ess to  bring  the  defendant  into  court ;  an 
irregularity  in  it  must  be  taken  advantage  of 
in  the  first  instance,  and  may  be  done  before 
bail  put  in  or  appearance  entered.  Such  ir- 
regularity may  be  waived  by  a  defendant,  and 
is  considered  as  having  been  waived  when  a 
defendant  has  voluntarily  done  an  act  submit- 
ting to  such  process,  instead  of  taking  steps 
to  avail  himself  of  such  irregularity,  which 
ought  always  to  be  done  in  the  first  instance." 
See  also  opinion  by  Blackford,  J.,  in  Lewis  v. 
Brackenridge,  1  Blackf.  (Ind.)  114. 

6.  Chapman  v.  Snow,  1  B.  &  P.  132 ;  Jones 
v.  Price,  1  East  81 ;  D'Argent  v.  Vivant,  1 
East  330;  Lewis  v.  Brackenridge,  1  Blackf. 
(Ind.)  112.  See  Stewart  v.  Howard,  15  Barb. 
(N.  Y.)  26. 

Where  Bail  Bond  is  Voluntarily  Given. — In 
Norton  v.  Danvers,  7  T.  R.  371,  it  was  held 
that  if  a  defendant,  on  being  informed  that 
a  bailable  writ  has  been  issued  against  him, 
voluntarily  gives  a  bail  bond,  he  cannot 
afterwards  object  to  the  sufficiency  of  the  af- 
fidavit to  hold  to  bail.  It  appeared  in  this 
case  that  the  affidavit  for  holding  the  de- 
fendant to  bail  was  defective  in  not  stating 
that  no  offer  had  been  made  by  the  respective 
defendants  to  pay  the  debt  in  banknotes  as 
required  by  statute.  For  the  plaintiff  it  was 
contended,  in  showing  cause  against  the  rule 
for  delivering  up  the  bail  bond  to  be  canceled, 
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2.  Right  to  Give  Bail — a.  General  Rule. — A  defendant  arrested  in  a  civil 
cause  has  a  right,  if  he  makes  a  timely  tender  of  proper  and  sufficient  bail,  to 
have  such  bail  accepted,  and  be  discharged  from  imprisonment.1 

b.  Giving  New  Bail. — And  it  has  been  held  that  a  defendant  who  has 
been  arrested  and  subsequently  surrendered  by  his  bail,  is  entitled  to  be 
discharged  upon  tendering  a  new  bond  similar  in  form  to  the  one  first  given.* 

c.  Liability  of  Sheriff  for  Refusing  Bail. — in  England,  since  the 
Statute  23  Henry  VI.,  c.  io,3  if  a  sheriff  refused  to  take  such  bail  as  was  pre- 
scribed by  that  act,  he  was  liable  to  an  action  on  the  case  for  damages.4 

In  the  United  States. — This  statute  seems  to  have  been  recognized  as  part  of 
our  law  of  bail.5  However,  in  our  statutes  relating  to  this  subject,  there  is 
commonly  a  provision  directing  the  sheriff  or  other  officer  to  let  to  bail  every 
defendant  arrested  in  a  civil  cause.6 

3.  The  Bail — a.  The  Number  Required. — In  the  English  courts  one 
bail  was  not  deemed  sufficient;7  at  least  two  were  required,  and  in  general 


that  the  defendant  had  waived  all  objections 
to  the  bail  bond  because  he  had  voluntarily 
given  the  bail  bond  ;  the  fact  being  that  on  the 
defendant's  being  informed  that  a  writ  had 
been  taken  out  against  him,  he  gave  the  bail 
bond.  In  discharging  the  rule,  Lord  Kenyon, 
C.  J.,  said  that  "the  affidavit  to  hold  to 
bail  is  only  process  to  bring  the  party  in,  and 
if  he  choose  to  waive  any  objection  to  that 
he  may  do  it;  and  in  this  case  I  think  he 
has  waived  taking  advantage  of  this  objec- 
tion. If,  indeed,  the  defendant  had  been 
actually  under  arrest  at  the  time,  his  consent 
to  give  a  bail  bond  would  not  have  been  bind- 
ing on  him,  because  it  might  be  considered  as 
given  under  duress ;  but  here  he  voluntarily 
gave  this  bail  bond,  and  on  that  ground  only 
my  opinion  is  founded." 

Michigan. — A  commenced  a  suit  against  B, 
in  the  County  Court,  by  filing  a  declaration 
and  the  note  declared  on,  and  making  and 
filing  an  affidavit,  under  the  provisions  of 
Mich.  Rev.  Stat.,  on  which  a  warrant  was 
issued  against  B,  who  was  arrested  and 
brought  into  court,  where,  without  pleading, 
he  gave  bail,  and  obtained  an  adjournment  of 
the  cause.  On  the  adjourned  day  he  moved 
to  set  aside  the  proceedings  because  of  irregu- 
larity, etc.  It  was  held  that  after  an  appear- 
ance to  the  action  has  been  perfected  by  giv- 
ing the  bail  bond  required  by  statute,  it  is  too 
late  to  object  to  the  regularity  or  the  suffi- 
ciency of  the  affidavit.  Stewart  v.  Hill,  1 
Mich.  265. 

But  in  the  later  case  of  Brown  v.  Kelley,  20 
Mich.  27,  it  was  held  that  giving  special  bail 
on  arrest  by  virtue  of  a  warrant  issued  by  a 
justice  of  the  peace  does  not  operate  as  a 
waiver  of  the  right  to  object  to  the  affidavit 
upon  which  the  warrant  was  founded.  In 
commenting  upon  this  case  in  Jacobs  v.  Ste- 
vens, 57  N.  H.  610,  Foster,  C.  J.,  said  :  "  The 
decision  went  upon  the  ground  that  by  local 
statute  a  party  arrested  on  affidavit  is  to  be 
brought  forthwith  before  a  justice  to  answer 
the  plaintiff  in  the  plea  mentioned  in  the  war- 
rant, and,  before  any  adjournment  for  the  pur- 
pose of  pleading  is  allowed,  the  defendant  is 
compelled  to  give  bond  or  remain  in  custody ; 
and  it  was  considered  that  it  would  be  oner- 
ous and  unreasonable  to  regard  the  giving  of 


bail  in  such  a  case  as  a  waiver  of  the  right  to 
object  to  the  affidavit." 

1.  Richards  v.  Porter,  7  Johns.  (N.  Y.)  137. 
In  this  case,  an  action  against  the  sheriff  for  a 
defendant's  escape,  it  was  held  that  the  right 
of  a  defendant  to  be  discharged  by  giving 
sufficient  bail,  could  not  be  affected  by  the 
fact  that  the  sheriff  who  made  the  arrest  de- 
livered the  defendant  over  to  his  successor  in 
office,  or  that  he  returned  the  writ  of  capias 
ad  respondendum  after  he  was  out  of  office  by 
indorsing  cepi  corpus  in  custodia,  instead  of 
handing  over  the  writ  along  with  the  assign- 
ment of  the  prisoner  as  he  should  have 
done. 

2.  McCailum  v.  Barnard,  58  How.  Pr.  (N. 
Y.  Marine  Ct.)  169. 

Opportunity  to  Procure  Bail. — Under  a  statute 
which  merely  requires  every  officer  arresting 
a  defendant  in  a  civil  cause  to  let  the  person 
arrested  to  bail,  it  has  been  held  that  a  sheriff 
who  has  arrested  a  defendant  is  under  no  obli- 
gation to  travel  about  with  him  to  enable  him 
to  obtain  bail.    Page  %>.  Staples,  13  R.  I.  306. 

3.  English  Statutes. — By  the  Statute  23  Henry 
VI.,  c.  10,  sheriffs  were  required  to  let  to  bail 
persons  arrested  in  civil  actions,  on  their  giv- 
ing sufficient  sureties;  and  the  Statute  32  and 
33  Vict.,  c.  62,  §  83,  is  practically  to  the  same 
effect. 

4.  Lovell  v.  Plomer,  15  East  320;  Smith  v. 
Hall,  2  Mod.  31 ;  Matson  v.  Booth,  5  M.  & 
S.  223. 

6.  Dickison  v.  Coward,  3  Rich.  fS.  Car.)  49. 

Accepting  Unsealed  Bail  Bond. — It  has  been 
held  that  a  sheriff  who  has  taken  a  bail  bond 
without  seals  annexed  to  the  names  of  the 
sureties,  is  not  justified,  by  this  informality, 
in  afterwards  detaining  the  person  arrested. 
Deliesseline  v.  Bunch,  Harp.  (S.  Car.)  226. 

6.  But  see  Fanshor  v.  Stout,  4  N.  J.  L.  363. 

7.  One  Bail  Insufficient. — Steward  v.  Bishop, 
Barnes  60;  Wendover  v.  Ball,  Col.  &  C.  Cas. 
(N.  Y.)  49,  Col.  Cas.  (N.  Y.)  44. 

Massachusetts. — In  an  early  Massachusetts 
case  it  was  held  that  the  sheriff  is  guilty  of  a 
neglect  of  his  duty  in  accepting  one  surety  on 
a  bail  bond  in  a  civil  action,  although  such 
surety  be  of  a  large  fortune  and  in  good  credit 
at  the  time  of  executing  the  bond.  Long  v. 
Billings,  9  Mass.  479. 
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there  were  only  two.1  But,  since  it  might  be  difficult  for  a  defendant, 
arrested  for  a  large  sum,  to  find  two  persons  who  were  willing  to  become 
responsible  for  the  required  amount,  the  courts,  where  the  debt  was  large, 
sometimes  permitted  three  or  four  persons  to  become  bail,  in  different  sums 
amounting  altogether  to  the  requisite  sum.2 

b.  Competency  of  Certain  Persons— (i)  Defendant's  Joint  Debtor. — It 
has  been  held  that  a  person  who  is  liable  on  the  same  paper  upon  which  the 
action  was  brought  may  become  bail  for  the  defendant,  though  in  effect 
the  plaintiff  may  not  in  such  case  acquire  any  additional  security.3 

(2}  Attorneys  and  Articled  Clerks. — In  England  it  was  the  rule  in  both 
the  king's  Bench  and  Common  Pleas  Courts,  arising  out  of  a  rule  of  the  Court 
of  King's  Bench,4  that  no  attorney  should  be  bail  in  any  action  depending 
therein.6 

Rule  Extended  to  Articled  Clerks. — This  rule  being  intended  for  the  benefit  of 
attorneys,  to  protect  them  against  the  importunity  of  their  clients,  it  was 
subsequently  held  that  it  extended  to  their  articled  clerks.6 

In  the  United  States. — The  rule  of  the  English  courts  disqualifying  attorneys 
from  becoming  bail  has  been  applied  in  the  United  States  in  a  jurisdiction 
where  it  seems  that  there  was  neither  a  statute  nor  a  rule  of  court  to  that 
effect,  and  an  attorney  of  the  court  proposed  as  bail  was  rejected.7 

Under  Statute  Prescribing  Qualifications  of  Bail. — And  under  a  statute  which 
expressly  prescribed  the  qualifications  of  bail  without  referring  to  what  have 
always  been  held  by  the  common  law  as  disqualifications  of  persons  who  are 
proposed  for  bail,  it  was  held  that  the  common-law  disqualifications  of 
practicing  attorneys  still  obtained.8 


1.  Two  Bail  Usually  Required. — 1  Tidd's  Pr. 
245;  Rex  v.  London,  2  Bing.  227,  9  E.  C.  L. 
390. 

2.  More  than  Two  Bail  Permitted. — This  was 
permitted  in  the  King's  Bench  (1  Tidd's  Pr. 
245,  citing  Lofft  26,  252;  Miller  v.  Jenkin, 
cited  in  Forrest  138;  Jell  v.  Douglass,  1  Chit. 
Rep.  601,  18  E.  C.  L.  172)  and  in  exchequer. 
Miller  v.  Jenkin,  cited  in  Forrest  138;  De 
Tastel  v.  Krayer,  Wightw.  no. 

A  defendant  was  permitted  to  put  in  three 
bail  where  it  was  shown  that  he  was  poor. 
Eastar  v.  Edwards,  1  D.  P.  C.  39. 

In  the  Common  Pleas,  however,  it  was  said 
that  notice  given  to  justify  three  bail  was 
irregular.  Allen  v.  Keyt,  2  W.  Bl.  1122.  And 
see  note  to  Jell  v.  Douglass,  1  Chit.  Rep. 
601,  18  E.  C.  L.  172. 

3.  Indorser  or  Drawer  of  Bill  in  Suit. — In  Rob- 
bins  v.  Upton,  5  Cranch  (C.  C.)  498,  the  court 
seemed  to  assent  to  the  contention  of  counsel 
that  it  was  no  objection  to  the  bail  that  he 
was  the  indorser  of  the  bills  upon  which  the 
suit  was  brought.  And  it  has  been  so  held 
in  England.  In  re  Stevens'  Bail,  1  Chit. 
Rep.  305,  18  E.  C.  L.  92;  Harris  v.  Manley,  2 
B.  &  P.  526. 

And  the  drawer  of  a  bill  has  been  held  com- 
petent to  become  bail  in  an  action  against  the 
acceptor.    Prince  v.  Beesley,  4  Scott  37. 

Acceptor  of  Dishonored  Bill. — It  has  been  held 
that  the  acceptor  of  a  dishonored  bill  cannot 
be  bail  in  an  action  against  the  drawer  of  the 
bill.    Anonymous,  1  D.  P.  C.  183. 

4.  Origin  of  Rule  in  England. — See  Miles  v. 
Clarke,  2  Bosw.  (N.  Y.)  709,  where  the  court, 
by  Moncrief,  J.,  said:  "Upon  a  careful  ex- 
amination of  all  the  authorities  it  will  be 


found  that  the  practice  arose  from  the  rule  of 
the  Court  of  King's  Bench  (in  1654,  6  Geo.  II., 
§  1 ;  Laing  v.  Cundale,  1  H.  Bl.  76,  whereby 
'  It  was  ordered  by  the  Lord  Chief  Justice, 
and  the  rest  of  the  justices  of  that  court,  that 
from  and  after  the  last  day  of  the  Michaelmas 
term  no  attorney  of  that  or  any  other  court, 
or  any  person  practicing  as  such,  shall  be 
bail  in  any  suit  or  action  depending  in  that 
court.' " 

6.  Rule  of  English  Courts  Disqualifying  Attor- 
neys.— 1  Tidd's  Pr.  247;  Cakish  v.  Ross,  1 
Taunt.  164,  note ;  George  v.  Barnsley,  1  Chit. 
Rep.  8,  18  E.  C  L.  13. 

Relaxation  of  Rule  in  Certain  Cases. — An  at- 
torney who  had  not  practiced  for  six  3-ears 
was  allowed  to  justify  as  bail.  See  note  to 
Banter  v.  Levi,  1  Chit.  Rep.  713,  18  E.  C.  L. 
212.  And  the  rule  was  relaxed  as  to  an  attor- 
ney who,  having  ceased  practice,  was  divested 
of  privilege  from  arrest;  also  as  to  any  attor- 
ney's clerk  temporarily  accepted  as  bail  with- 
out opposition  ;  certain  "  niceties  "  in  practice 
were  abandoned  as  "mischievous."  Belli'. 
Gate,  1  Taunt.  164. 

6.  Articled  Clerks. — I  Tidd's  Pr.  247;  Laing 
v.  Cundale,  1  H.  Bl.  76;  Bologne  v.  Vautrin, 
Cowp.  828;  Wallace  v.  Arrowsmith,  2  B.  & 
P.  49;  Redit  v.  Broomhead,  2  B.  &  P.  564. 
See  Fenton  v.  Ruggles,  1  B.  &  P.  356. 

Clerks  Not  Articled. — And  it  was  even  held 
that  a  clerk  to  an  attorney,  though  not 
articled,  could  not  be  bail  to  the  action.  Cor- 
nish v.  Ross,  2  H.  Bl.  349. 

7.  English  Rule  Adopted  in  the  United  States. 
— Coster  v.  Watson,  15  Johns.  (N.  Y.)  535. 
See  Craig  v.  Scott,  1  Wend.  (N.  Y.)  35. 

8.  Wheeler  v.  Wilcox,  7  Abb.  Pr.  (N.  Y. 
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(3)  Persons  Indemnified  by  Defendant's  Attorney. — Persons  who  have  been 
indemnified  or  promised  indemnity  by  the  defendant's  attorney,  cannot  be 
accepted  as  bail j1  for  allowing  such  persons  to  become  bail  would  facilitate 
the  evasion  of  the  rule  against  allowing  attorneys  to  be  bail.2 

(4)  Sheriffs. — In  England  a  sheriff  could  not  be  bail.3 

In  the  United  States. — And  in  the  United  States  there  are  decisions,  apparently 
based  upon  the  rule  of  the  English  courts,  to  the  effect  that  a  sheriff  cannot 
become  special  bail.4  But  in  a  state  where  there  was  no  prohibitory  rule,  it 
was  held  that  a  deputy  sheriff  might  become  bail.5 

(5)  Persons  Privileged  from  Arrest. — Persons  not  liable  to  the  ordinary 
process  of  the  law  were  not  permitted  by  the  English  courts  to  become  bail.6 

(6)  Persons  Previously  Rejected. — Ordinarily,  bail  once  rejected  could  not 
afterwards  be  accepted  ;  and  this,  whether  in  the  same  or  in  an  inferior  court.7 

c.  Qualifications  of  Persons  Otherwise  Competent — (1)  In  Gen- 
eral.— The  bail  must  be  respectable  persons,8  and  competent  to  contract.9  It 


Supreme  Ct.)  73;  Miles  v.  Clarke,  2  Bosw. 
(N.  Y.)7°9- 

1.  Rule  that  Persons  Indemnified  by  Defend- 
ant's Attorney  are  Not  Competent. — Anonymous, 
1  D.  P.  C.  1;  Capon  v.  Dillamore,  1  Bing. 
423,  8  E.  C.  L.  577;  In  re  Vestris'  Bail,  1  Jur. 
335;  Greensill  v.  Hopley,  1  B.  &  P.  103. 

Person  Requested  to  Become  Bail  by  Defend- 
ant's Attorney. — But  a  person  may  become 
bail  at  the  request  of  the  defendant's  attorney 
if  not  indemnified  by  him .  Hunt  v.  Blaquiere, 
4  Bing.  588,  15  E.  C.  L.  83. 

Person  Indemnified  by  Sheriff's  Officer. — It 
has  been  held  that  it  is  no  objection  to  bail 
that  they  are  indemnified  by  the  sheriff's 
officer.  In  re  Chick's  Bail,  1  Chit.  Rep.  713, 
note,  18  E.  C.  L.  212,  note. 

2.  Reason  for  the  Rule. — It  has  been  said  that 
the  reason  for  rejecting  a  person  who  has 
been  indemnified  by  the  defendant's  attorney 
is  to  avoid  evasion  of  the  rule  that  no  attor- 
ney be  bail.   v.  Hallett,  1  D.  &  R.  488, 

16  E.  C.  L.  53.  But  the  rejection  of  such 
persons  was  prescribed  in  terms  by  a  rule  of 
the  Common  Pleas  (Hil.  37  Geo.  III.)  quoted 
in  Greensill  v.  Hopley,  1  B.  &  P.  103. 

3.  English  Rule  Disqualifying  Sheriff's  Officers, 
Bailiffs,  etc.,  from  Becoming  Bail. — The  rule  of 
Hil.  6  Geo.  II.,  §  7,  C.  B.,  after  stating  that 
great  inconvenience  had  arisen  "  by  reason 
that  sheriff's  officers,  bailiffs,  and  other  per- 
son concerned  in  the  execution  of  process" 
become  bail,  ordered  that  "  no  sheriff's  offi- 
cer, bailiff,  or  other  person  concerned  in  the 
execution  of  process  shall  be  permitted  or 
suffered  to  become  bail  in  any  action  or  suit 
depending  in  this  court."  This  rule  was  ap- 
plied to  the  keeper  of  the  Poultry  Compter 
(Hawkins  v.  Magnall,  Doug.  466),  a  turnkey 
of  the  King's  Bench  prison  (Daly  v.  Broo- 
shoft,  5  Moore  72,  2  Brod.  &  B.  359,  6  E.  C.  L. 
181 ),  and  Marshalsea  court  officers.  Per  cur., 
T.  18  Geo.  III.,  K.  B. ;  1  Tidd's  Pr.  247.  And 
in  Bolland  v.  Pritchard,  2  W.  Bl.  799,  a  person 
employed  to  summon  juries  was  rejected  as 
being  within  the  letter  of  the  first  part  of  the 
rule.  But  in  Faulknerf.  Wise,  2  B.  &  P.  150, 
it  was  held  that  it  was  not  a  sufficient  ground 
for  rejecting  a  person  as  bail,  that  he  was  de- 
scribed to  be  "of  Banbury  in  the  county  of 
Oxford,  gaol  keeper." 


4.  English  Rule  Followed  in  United  States. — 

Bailey  v.  Warden,  20  Johns.  (N.  Y.)  129.  See 
also  Brown  v.  Lord,  Kirby  (Conn.)  209. 

Vermont. — But  in  Vermont  it  has  been  held 
that  a  sheriff  who  arrests  a  debtor  upon  mesne 
process,  and  then  becomes  bail  by  indorsing 
his  own  name  upon  the  writ,  and  returns  that 
he  has  thus  become  bail,  is  estopped,  when  set. 
fa.  is  brought  by  the  creditor  against  him  as 
such  bail,  from  contesting  his  legal  compe- 
tency thus  to  become  bail  upon  process  served 
by  himself.    Meriam  v.  Armstrong,  22  Vt..  26. 

5.  Plumer  v.  Brewster,  2  N.  H.  473. 

6.  Member  of  Parliament. — A  peer  of  the 
realm  (Burton  v.  Atherton,  2  Marsh.  232,4  s. 
C.  L.  360;  see  Duncan  v.  Hill,  1  D.  &  R.  126, 
16  E.  C.  L.  23),  or  a  member  of  the  House  of 
Commons  (Graham  v.  Sturt,  4  Taunt.  240; 
Duncan  v.  Hill,  1  D.  &  R.  126,  16  E.  C.  L.  23), 
is  not  allowed  to  be  bail,  as  not  being  liable  to 
the  ordinary  process  of  the  court.  1  Tidd's 
Pr.  247. 

Servant  in  King's  Household. — A  servant  in 
the  king's  household,  liable  to  be  called  upon 
to  attend  the  person  of  his  majesty,  cannot 
justify  as  bail,  for  his  person  cannot  be  taken 
in  execution.  Anonymous,  1  D.  &  R.  127, 
note. 

Servant  of  Foreign  Ambassador. — Neither  can 
the  servant  of  a  foreign  ambassador  become 
bail.    In  re  Lock's  Bail,  1  D.  P.  C.  124. 

7.  In  re  Monk's  Bail,  1  Chit.  Rep.  676,  18 
E.  C.  L.  200. 

When  Rejected  because  Indemnified  by  Defend- 
ant's Attorney. — It  has  been  held  that  it  is 
otherwise  where  the  ground  of  rejection  was 
merely  the  having  been  indemnified  by  the 
defendant's  attorney;  the  reason  of  rejecting 
one  so  indemnified  being  simply  to  avoid 
evasion  of  the  rule  that  no  attorney  be  bail. 
 v.  Hallett,  iD.  &R.488,  i6E.'C.  L.  53. 

8.  Infamous  Persons. — Though  infamous  per- 
sons were  disqualified,  one  whose  period  of 
transportation  had  expired  was  adjudged  to 
be  requalified.  Anonymous,  2  Chit.  Rep.  98, 
18  E.  C.  L.  263. 

9.  See  the  titles  Contracts;  Suretyship. 
Wife  of  Principal  as  Bail. — Where  the  wife  of 

the  principal  executed  a  bail  bond  as  his  surety, 
without  any  consideration  received  by  her,  or 
any  reference  to  her  separate  estate,  it  was 
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seems  that  ignorance  was  no  disqualification  in  one  otherwise  well  qualified.1 

(2)  As  to  Residence. — On  the  question  whether  bail  must  reside  in  the 
county  where  the  action  is  brought,  the  courts  are  not  agreed  ;  some  courts 
have  given  an  affirmative  2  and  others  a  negative3  answer. 

(3)  Must  Be  Housekeepers  or  Freeholders. — The  English  courts  required 
bail  to  be  housekeepers  or  freeholders.4  And  it  was  held  that  bail  must  be 
housekeepers  within  the  jurisdiction  of  the  court;  being  such  in  some  other 
place  was  not  considered  sufficient.5  And  they  must  be  actually  such  at  the 
time  of  justification;  it  is  not  sufficient  that  they  were  housekeepers  when 
the  bond  was  signed,  and  are  soon  to  become  such  again.6 

(4)  Property  Qualifications. — In  England  it  was  required  that  the  bail 


held  that  she  was  not  liable.  Yale  v.  Wheel- 
ock,  109  Mass.  502. 

1 .  Ignorance  No  Disqualification. — In  re  Jame- 
son's  Bail,  2  Chit.  Rep.  97,  iS  E.  C.  L.  262. 

2.  People  v.  New  York.  C.  P.,  19  Wend. 
(N.  Y.)  132. 

3.  View  that  Residence  In  County  Not  Neces- 
sary.— It  has  been  held  that  a  sheriff  who 
takes  as  bail  one  not  a  resident  of  his  district 
and  having  no  property  therein,  will  not  on 
that  account  be  liable  to  the  plaintiff ;  if  the 
bond  be  good  in  law,  the  plaintiff  cannot  com- 
plain that  he  has  sustained  any  damages  until 
he  shows  that  the  bail  is  insufficient,  or  that 
he  is  in  some  other  way  injured  by  the  bail 
not  living  within  the  county  or  district. 
Dickison  v.  Coward,  3  Rich.  (S.  Car.)  49. 

In  Massachusetts,  under  a  statute  requiring 
"  two  sureties,  having  sufficient  within  the 
county  in  which  the  principal  is  arrested," 
the  court  took  the  view  that  the  requisition  of 
the  statute  relates  rather  to  the  necessity  of  the 
estate  of  the  persons  who  become  bail  being 
within  the  county,  than  to  their  personal  resi- 
dence, and  held,  in  an  action  against  a  sheriff 
for  taking  insufficient  bail,  that  a  bail  bond 
executed  by  a  surety  residing  out  of  the  com- 
monwealth is  valid,  and  if  the  officer  returns 
such  a  bond  he  is  not  liable.  Glezen  v.  Rood, 
2  Met.  (Mass.)  490. 

And  in  Long  v.  Billings,  9  Mass.  479,  Sew- 
all,  J.,  says  that  in  the  Statute  23  Henry  VI., 
c.  10,  "  the  residence  of  the  bail  seems  not  to  be 
particularly  regarded;  but  only  the  sufficiency 
of  their  estate  within  the  county  of  the  sheriff, 
or  where  the  arrest  is  made." 

4.  Anonymous,.  1  D.  P.  C.  127;  Anonymous, 
2  Chit.  Rep.  96,  18  E.  C.  L.  262 ;  In  re  Cripp's 
Bail,  W.  W.  &  D.  387;  Saggers  v.  Gordon,  5 
Taunt.  174;  Tomsey  v.  Napier,  8  Taunt.  148,4 
E.  C.  L.  52. 

Housekeeper  and  Freeholder  Defined — House- 
keeper.— It  was  held  in  the  court  of  exchequer 
that  a  person  employed  by  the  commission- 
ers in  the  repair  of  waterworks,  who  is  al- 
lowed a  house  to  live  in  during  the  period  of 
his  employment,  for  which  he  pays  no  rent  or 
taxes,  may  be  allowed  to  justify  as  bail.  Wil- 
liams v.  Dethick,  2  Price  8.  But  in  In  re 
Slade's  Bail,  1  Chit.  Rep.  502,  18  E.  C.  L. 
147,  it  was  held  that  bail  cannot  justify  as  a 
housekeeper  if  he  occupy  every  room  in  a 
house  under  a  lease  except  one,  which  is 
reserved  for  his  landlord,  who  pays  all  the 
taxes.  And  it  was  held  that  the  occupier  of  a 
tap  connected  with  a  tavern,  the  license  being 


taken  out  in  the  name  of  the  tavern  keeper, 
cannot  justify  as  a  housekeeper.  In  re 
Walker's  Bail,  1  Chit.  Rep.  316,  18  E.  C.  L.  94. 
But  a  person  living  in  apartment  chambers 
and  liable  for  his  separate  taxes  was  held 
qualified  to  be  bail.  Lomax's  Bail,  Petersd. 
on  Bail  275. 

One  who  has  taken  a  house  but  has  not 
actually  occupied  it,  having  been  prevented 
from  obtaining  possession  by  death  in  the 
family  of  the  former  tenant,  cannot  justify  as 
a  housekeeper.  In  re  Bold's  Bail,  1  Chit. 
Rep.  288,  18  E.  C.  L.  85. 

Same — Person  Paying  Rent  but  Not  Occupying 
House. — It  has  been  held  that  one  who  pays 
the  rent  of  a  house  but  does  not  occupy  it,  is 
a  housekeeper  and  can  justify,  Savage  v.  Hall, 
1  Bing.  430,  8  E.  C.  L.  580;  Coehn  v.  Water- 
house,  8  Moore  365,  17  E.  C.-L.  108;  but  not 
so  where  he  has  underlet  the  whole  house, 
although  he  pays  rent,  Anonymous,  1  Chit. 
Rep.  503,  18  E.  C.  L.  147. 

Same — Where  House  Occupied  Is  a  Gambling 
House  or  Brothel. — It  has  been  held  that  the 
fact  that  the  house  occupied  by  the  bail  is  a 
gambling  house  is  no  objection,  Anonymous, 
1  D.  P.  C.  61;  nor  is  it  that  the  house  is  a 
brothel,  In  re  Gouge's  Bail,  3  D.  P.  C. 
320. 

Same — Leaseholder. — It  has  been  held  that  a 
leaseholder  is  not  a  housekeeper  or  freeholder 
and  cannot  justify  as  bail.  In  re  Smith's  Bail, 
1  D.  P.  C.499.  See  Anonymous,  2  Chit.  Rep. 
96,  18  E.  C.  L.  262.  But  a  leaseholder  for 
ninety-nine  years  was  admitted  as  bail  by  con- 
sent. Anonymous,  2  Chit.  Rep.  96,  18  E.  C. 
L.  262. 

Same — Freeholder.  —  A  tenant  by  curtesy 
comes  within  the  requirement  that  bail  must 
be  a  freeholder,  Tomsey  v.  Napier,  8  Taunt. 
148,  4  E.  C.  L.  52;  but  a  copyholder  in  the 
right  of  his  wife  does  not.  Anonymous,  2 
Chit.  Rep.  97,  18  E.  C.  L.  262. 

Householder  Defined. — Under  a  statute  re- 
quiring bail  in  replevin  to  be  a  "  householder," 
it  was  held  that  a  person  who  rents  and  oc- 
cupies a  portion  of  a  building  as  an  office  for 
business  purposes  within  the  state,  is  to  be 
deemed  a  householder  for  all  the  purposes  of 
bail.  Somerset,  etc.,  Sav.  Bank  -'.  Huyck,  33 
How.  Pr.  (N.  Y.  Supreme  Ct.)  323. 

5.  Must  Be  Housekeeper  within  Jurisdiction 
of  the  Court. — Anonymous,  1  D.  P.  C.  61 ; 
Hughes  v.  Sterling,  11  Price  158. 

6.  Must  Be  Housekeepers  at  Time  of  Justifica- 
tion.— Weale  v.  Wild,  12  Price  770. 
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should  be  respectively  worth  double  the  amount  of  the  sum  sworn  to,  or  one 
thousand  pounds  beyond  that  sum  if  it  exceeded  one  thousand  pounds,  after 
the  payment  of  all  their  debts.1 

Property  within  Jurisdiction  of  Court  Required. — And  it  was  in  general  required  that 
they  should  have  sufficient  property  within  the  jurisdiction  of  the  court.2 

d.  Validity  of  Bond  Executed  by  Insufficient  Bail. — It  seems  that 
in  the  absence  of  statute  establishing  a  different  rule,  a  bail  bond  will  be  valid, 
and  binding  upon  the  persons  executing  it,  notwithstanding  that  it  is  executed 
by  an  insufficient  number  of  sureties,3  or  that  the  person  or  persons  who  signed 
it  were  disqualified  from  being  bail.4  If  one  of  the  persons  who  executed  a 
bail  bond  is  not  bound,  by  reason  of  some  disability,  the  others  remain 
bound,  especially  when  the  facts  which  constitute  the  disability  are  known.5 

4.  Amount  for  Which  Bail  Undertake. — The  amount  for  which  the  bail  are 
required  to  undertake,  though  usually  determined  by  the  debt  or  damages 
claimed  by  the  plaintiff,  is,  to  prevent  injustice,  left  largely  to  the  discretion 
ot  the  court.6 


1.  i  Tidd's  Pr.  246,  251. 

In  Chapin  v.  White,  2  How.  Pr.  (N.  Y. 
Supreme  Ct.)  105,  it  was  held  that  bail  should 
justify  each  in  double  the  amount  for  which 
the  defendant  is  ordered  to  be  held  to  bail. 
But  under  the  New  York  Code  ot  Civil  Pro- 
cedure sureties  need  only  justify  in  the  amount 
named  in  the  order  of  arrest,  not  in  double  the 
amount.  N.  Y.  Code  Civ.  Proc,  §  579; 
Cafiero  v.  Demartino,  6  Wkly.  Dig.  (N.  Y.)  55. 

Kind  of  Property  Required. — It  has  been  held 
that  shares  in  a  railway  company  in  actual 
operation  are  property  in  respect  of  which  bail 
may  justify.  Pierrepoint  v.  Brewer,  10  Jur. 
79,  15  L  J.  Exch.  81. 

Under  a  Louisiana  statute  requiring  that 
the  surety  must  have  property  susceptible  of 
being  legally  reached  by  the  sheriff,  it  was 
held  that  one  who  carries  all  his  property  in 
his  pocket  is  not  acceptable  as  a  surety ;  the 
surety  must  have  tangible  property  susceptible 
of  seizure.    State  v.  Judge,  36  La.  Ann.  711. 

2.  Anonymous,  2  Chit.  Rep.  82,  18  E.  C. 
L.  258. 

Instances. — The  mere  ownership  of  land  in 
Jamaica  was  held  not  to  qualify  the  owner  as 
bail.  Boddy  v.  Leyland,  4  Burr.  2526;  Anony- 
mous, Lofft  34.  And  a  beneficed  clergyman 
was  rejected  as  bail,  though  having  property 
in  Trinidad.  Wightwick  ?>.  Pickering,  For- 
rest 138.  And  in  In  re  Levy's  Bail,  1  Chit. 
Rep.  285,  18  E.  C.  L.  83,  it  was  said  that  bail 
cannot  justify  in  respect  of  property  abroad. 
But  in  Smith  v.  Scandrett,  1  W.  Bl.  444, 
where  one  of  the  bail  had  a  fortune  in  Antigua 
but  no  effects  in  England,  the  court  declared 
that  the  merely  having  no  effects  in  England 
was  not  of  itself  a  sufficient  objection  without 
other  auxiliary  circumstances 

Foreigner  with  Property  Abroad. —  But  a  for- 
eigner of  credit  having  but  few  effects  in  Eng- 
land was  admitted  as  bail  for  an  alien  defend- 
ant. Christie  v  Filleul,  2  W.  Bl.  1323.  Also 
a  foreigner  having  no  effects  in  England. 
Colson  v.  Carhordy,  cited  in  Tidd's  Pr.  (ed. 
1821)  295.  See  Smith  v.  Scandrett,  1  W.  Bl. 
444,  and  note  to  In  re  Levy's  Bail,  1  Chit. 
Rep  285,  18  E.  C.  L.  83. 

Property  Partly  within  Jurisdiction  and  Partly 
Elsewhere.  —  A  person  was  allowed  to  justify 
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as  bail  in  respect  of  property  consisting  partly 
of  cash  and  partly  of  a  freehold  house  at 
Gibraltar.  Beardmore  v.  Phillips,  4  M.  &  S. 
173.  And  in  Graham  ->.  Anderson,  4  M.  &  S. 
371,  one  of  the  bail,  a  natural  born  subject  of 
England,  was  permitted  to  justify,  partly  in 
respect  of  a  landed  estate  in  Surinam,  and 
partly  in  respect  of  property  in  England. 
Bayley,  J.,  observed  that  the  plaintiff  might, 
by  pressing  the  bail,  compel  him  to  render 
his  property  abroad  available. 

3.  Under  Statutes  Prescribing  a  Specified  Num- 
ber of  Bail. — It  has  been  held  that  statutory 
provisions  as  to  the  number  of  sureties  on  a 
bail  bond  are  directory  only,  and  a  bond  exe- 
cuted by  a  less  number  than  the  statute  re- 
quires is  valid.  Lane  7'.  Smith,  2  Pick.  (Mass.) 
284;  Arrenton  v.  Jordan,  4  Hawks  (N.  Car.) 
98 ;  Johnson  v.  Williams,  2  Overt.  (Tenn.)  178. 

Thus,  under  a  statute  containing  the  pro- 
vision that  the  sheriff  may  require  "  two  sure- 
ties having  sufficient  within  the  county  in 
which  the  principal  is  arrested,"  it  was  held 
that  a  bail  bond  with  but  one  surety  was 
nevertheless  valid  as  against  such  surety. 
Glezen  v.  Rood,  2  Met.  (Mass.)  490;  Lane 
"'.  Smith,  2  Pick.  (Mass.)  281;  Holbrook  v. 
Klenert,  113  Mass.  268;  Rice  v.  Hosmer,  12 
Mass.  129.  See  Long  v.  Billings,  9  Mass.  479; 
Caines  v.  Hunt,  8  Johns.  (N.  Y.)  358.  But 
compare  Toles  -'.  Adee,  84  N.  Y.  222. 

4.  Validity  of  Bond  Executed  by  an  Attorney. 
— Although  it  is  contrary  to  a  rule  for  attor- 
neys to  be  bail  at  all,  it  has  been  held  that 
an  attorney  is  liable  on  his  own  recognizance 
when  it  is  entered  into.  Harper  v.  Tahourdin, 
6  M.  &  S.  383. 

Validity  of  Bond  Executed  by  Nonresident  of 
State. — And  where  the  statute  requires  the 
surety  in  a  bail  bond  to  be  a  resident  of  the 
state,  yet,  if  a  nonresident  be  received  as  bail, 
it  is  held  that  he  will  be  bound.  Glezen  v. 
Rood,  2  Met.  (Mass.)  490.  See  Com.  v.  Ram- 
say, 2  Duv.  (Ky.)  385. 

5.  Yale  v.  Wheelock,  109  Mass.  502.  See 
Browning  v.  Carson,  163  Mass.  255. 

6.  Amount  of  Undertaking. — Gilmore  v.  Lid- 
den,  23  Ga.  14;  Newton  z'.  Bailey,  36  Ga.  180; 
Agar  v.  Haines,  15  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  6;  Van  Vechten  v.  Hopkins,  2 
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Reduction  of  Amount. — And  where  excessive  bail  has  been  required  it  will,  upon 

a  proper  application  being  made,  be  reduced.1 

5.  Putting  in  and  Perfecting  Bail — a.  Definition.- — By  the  phrase  "putting 
in  and  perfecting  bail  "  is  meant  giving  and  justifying  special  bail.2 

b.  TIME  OF  Putting  in  Bail. — in  England  bail  above  was  in  general  put  in 
at  the  time  of  or  within  a  certain  number  of  days  after  the  return  of  the 
writ.3  But  it  was  held  that  bail  might  be  put  in  before  for  the  purpose  of 
surrendering  the  defendant.4  And  it  seems  that  it  was  always  competent  for 
the  court,  in  their  discretion,  upon  good  cause  shown,  to  suffer  special  bail  to 
be  put  in  at  any  time  pending  the  action,5  and  even  after  verdict  or  judg- 
ment, if  before  a  capias  ad  satisfaciendum  had  been  issued.6 

In  the  United  States  this  matter  is  now  regulated  by  the  practice  of  the  courts 
or  by  statutory  enactment.7 

c.  Before  Whom  Bail  Taken. — It  has  been  held  that  a  recognizance 
being  an  obligation  of  record,  entered  into  before  a  court  or  officer  authorized 
for  that  purpose,  the  bail  bond  can  be  acknowledged  before  a  person  only 


Johns.  (N.  Y.)  293;  Oxley  v.  Turner,  2  Va. 
Cas.  334. 

1.  Reduction  of  Excessive  Bail. — Parkhurst  v. 
Kinsman,  3  Woodb.  &  M.  (U.  S.)  168;  Peo- 
ple v.  Town,  4  111.  19;  Jones  v.  Kelly,  17 
Mass.  116;  Bunting  v.  Brown,  13  Johns.  (N. 
Y.)  425;  Ballingall  v.  Burnie,  1  Hall  (N.  Y.) 
237;  Britton  v.  Richards,  13  Abb.  Pr.  N.  S. 
(Brooklyn  City  Ct.)  258;  Doremus  v.  Kinnev, 
3  Den.  (N.  Y.)  178 ;  Smith  v.  Newell,  7  Wend. 
(N.  Y.)  484;  Hart  v.  Kennedy,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  290,  24  How.  Pr.  (N.  Y.) 
425;  Keppele  v.  Zantzinger,  3  Yeates  (Pa.) 
83. 

2.  1  Tidd's  Pr.  256.  See  Stockton  v.  Throg- 
morton,  Baldw.  (U.  S.)  148. 

Dependent  Largely  on  Local  Statutes  and  Rules 
of  Practice. — Not  only  is  this  matter  covered 
largely  by  statutory  provisions  more  or  less 
peculiar  to  the  particular  states  in  which  they 
have  been  adopted,  but  where  it  is  not  incor- 
porated in  the  statutes  it  is  largely  a  matter 
regulated  by  the  mere  practice  of  the  courts. 
An  exhaustive  statement  of  the  law  of  this 
particular  branch  of  the  subject  of  bail  will 
therefore  not  be  attempted  in  this  place. 
But  see  the  title  Bail  and  Recognizance, 
Encyc.  of  Pleading  and  Practice,  vol.  3, 
p.  169  et  seq. 

3.  1  Tidd's  Pr.  248. 

4.  Hyde  v.  Whiskard,  8  T.  R.  456;  Hug- 
gins  v.  Bambridge,  8  T.  R.  457,  note  {a), 
Barnes  83 ;  Evans  v.  Swete,  2  Bing.  271,  9  E.  C. 
L.  410,  9  Moore  556; 

6.  Court's  Discretion  as  to  Time. — In  the  case 
of  Enos  v.  Aylesworth,  8  Ohio  St.  322,  Sut- 
liff,  J.,  says:  "It  was  always  competent  for 
the  court,  in  their  discretion,  upon  good  cause 
shown,  to  suffer  special  bail  to  be  put  in  at 
any  time  during  the  term  at  which  the  capias 
ad  respondendum  was  returned.  And  such  is 
said  to  be  the  rule  in  the  King's  Bench. 
'Though  the  bail  be  put  in  the  last  day  of  the 
term,  and  the  bill  be  put  in  at  any  time  the 
same  term,  this  is  well  enough  by  the  course 
of  that  court.'  See  Roll.  Abr.  333;  Cro.  Jac. 
384;  Bac.  Abr.,  Bail,  C;  1  Tidd  Pr.  (9th  ed.) 
279." 

6.  Parker  v.  Turner,  2  Chit.  Rep.  71,  18  E. 
C  L.  253. 


7.  See  Lane  v.  Cook,  8  Johns.  (N.  Y.)  359. 
It  has  been  held  that  the  defendant  should 
have  the  whole  term  to  give  special  bail. 
Rhodes  v.  Brooke,  1  Cranch  (C.  C.)  206. 

Statute  Providing  for  the  Filing  of  Bail  on  the 
Return  Day. — Section  9  of  the  Ohio  Act  of 
June  1,  1831,  "  to  regulate  the  practice  of  ju- 
dicial courts,"  provides  in  effect  that  special 
bail  shall  be  filed  on  the  return  day  of  the 
capias  ad  respondendum  or  on  the  succeed- 
ing day.  Section  10  of  the  same  act  provides 
that  if  special  bail  be  not  put  in  and  perfected 
in  due  time,  the  plaintiff  may  proceed  upon 
the  bail  bond,  or  rule  the  sheriff  to  bring  in 
the  body  of  the  defendant.  In  a  suit  against 
special  bail  put  in  under  this  act,  Sutliff,  J., 
said :  "  It  is  true  that  it  does  not  appear  in 
this  case  that  the  special  bail  was  entered 
within  the  time  limited  by  statute;  but  we  do 
not  think  it  is  competent  for  the  bail  to  object 
to  the  validity  of  the  recognizance  entered 
into ;  that  by  the  favor  of  the  plaintiff  the 
same  was  accepted  at  a  later  day  in  the  term 
than  he  was  by  law  obliged  to  suffer  special 
bail  to  be  of  course  entered.  Indeed,  the  stat- 
ute is  onlv  directory."  Enos  v.  Aylesworth, 
8  Ohio  St.  322. 

Before  Execution. — It  has  been  held  that  sec- 
tion 186  of  the  New  York  Code,  allowing  bail 
to  be  given  to  discharge  a  defendant  from  ar- 
rest at  any  time  before  execution,  intended  an 
execution  against  the  person,  and  that  bail 
may  be  given  after  execution  is  issued  against 
the  property  of  the  defendant.  Bostwick  v. 
Goetzel,  57  N.  Y.  582. 

Under  a  Statute  of  the  District  of  Columbia, 
which  enables  a  debtor  arrested  upon  a  ca.sa. 
to  contest  the  creditor's  right  to  hold  him  to 
bail  summarily  by  means  of  a  habeas  corpus, 
and  a  jury  trial  of  issues  to  be  framed  upon 
the  question  of  his  right  to  be  discharged,  but 
which  makes  no  provision  for  admitting  to 
bail  before  the  trial  on  the  issues  framed  in 
the  habeas  corpus  proceedings,  it  was  held 
that  a  recognizance  taken  on  bringing  the 
defendant  into  court  on  the  habeas  corpus, 
conditioned  for  his  appearance  at  a  future  day 
for  the  trial  of  the  issues,  is  void  against  the 
sureties.  Wallace  v.  Prott,  4  Mackey  (D.  C> 
259- 
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who  is  appointed  by  statute  for  that  purpose.1 

d.  Manner  of  Entering  Bail — By  Recognizance. — The  common-law  bail 
to  the  action  was  effected  by  leaving  a  memorandum  called  the  bail  piece 
with  the  proper  officer,  and  by  the  bail  entering  into  a  recognizance  binding 
themselves  as  sureties  for  the  defendant.'"* 

By  Bond. — But  the  bail  which  is  provided  for  by  the  statutes  which  have 
been  enacted  in  the  different  states,  of  the  Union,  and  is  commonly  called 
special  bail,  and  usually  has  the  effect  of  both  the  bail  below  and  bail  above 
of  the  common  law,  is  generally  taken  in  the  manner  in  which  bail  below  was 
taken  in  England,  by  bond.3 

By  indorsement  on  the  Writ. — In  a  few  of  the  states,  however,  the  bail  is  not  put 
in  by  bond,  but  by  means  of  an  indorsement  by  the  sureties  upon  the  back 
of  the  writ.4 

e.  Rendering  the  Bail  Absolute — (i)  In  General. — Special  bail  may 
be  absolute  or  dc  bene  esse.  The  common  practice  in  civil  cases  is  to  first  take 
special  bail  de  bene  esse.  The  bail  so  taken  becomes  absolute  only  after 
certain  formalities,  intended  to  secure  the  consent  of  the  plaintiff  to  the 
sureties  being  taken  as  bail,  or  to  establish  their  sufficiency,  have  been 
followed.5 

(2)  Notice  of  Bail. — Hence  it  is  commonly  required  that  notice  of  the 
taking  of  bail  be  given  the  plaintiff  or  his  attorney.6 

(3)  Exceptions  to  Bail. — And  if  the  plaintiff  or  his  attorney,  on  being  served 
with  this  notice,  is  dissatisfied  with  the  bail,  and  does  not  accept  them,  he 
may  object  to  the  sufficiency  of  the  bail.7 


1.  Clink  v.  Muskegon  Circuit  Judge,  58 
Mich.  242.  See  Brayman  r>.  Whitcomb,  134 
Mass.  525.  And  in  Jones  v.  Bunn,  2  Mete. 
(Ky.)  490,  it  was  held  that  a  bail  bond  must 
be  executed  in  the  presence  of  the  officer 
authorized  to  take  it. 

Clerk  of  Court.— It  has  been  held  that  special 
bail  cannot  be  entered  at  the  clerk's  table, 
unless  by  order  of  the  court  or  by  consent  of 
the  plaintiff's  counsel.  Gilliam  v.  Allen,  4 
Rand.  (Va.)  498. 

Magistrate. — In  Massachusetts  it  has  been 
held  that  a  recognizance  in  poor  debtor  pro- 
ceedings, which  requires  the  debtors  to  deliver 
themselves  up  "  for  examination  before  some 
magistrate  authorized  to  act,"  is  sufficient 
when  entered  into  before  a  court,  under  the 
Massachusetts  Statutes  of  1888,  c.  419,  §  12, 
which  provides  that  where  the  word  "  magis- 
trate "  appears,  it  shall  be  construed  "  court 
or  magistrate."  Boston  Wall  Paper  Co.  v. 
Mullen,  163  Mass.  20.  See  also  Stearns  v. 
Hemenway,  162  Mass.  17. 

Sheriff  of  What  County. — Where  the  sheriff 
of  one  county  had  the  defendant  in  a  civil  suit 
in  custody  on  a  capias  ad  respondendum  in 
another  county,  and  bail  was  accepted  by  the 
sheriff  in  the  last-named  county,  it  was  held 
that  the  sheriff  had  no  authority  to  do  any 
act  out  of  his  own  county,  and  that  the  bail 
was  not  liable.  Harris  v.  Simpson,  4  Litt. 
(Ky.)  165,  14  Am.  Dec.  101. 

2.  Chitty  Prac.727.  See  Tidd's  Pr.  2$o  etseq. 

3.  See  Pierce  v.  Read,  2  N.  H.  359. 

4.  Illinois. — Under  the  early  Illinois  statute 
(Act  of  January  5,  1821)  special  bail  was  taken 
by  this  indorsement  on  the  writ :  "  I  do  hereby 
acknowledge  myself  to  be  special  bail  for  the 
within  named  defendant  in  this  action;  wit- 


ness my  hand  and  seal."  etc.  Tuttle  v.  Wilson, 
24  HI.  553. 

Kentucky. — The  Kentucky  Act  of  1810  (1 
Ky.  Stat.  L.  193)  merely  required  the  writ- 
ten acknowledgment  of  the  party  on  the  writ 
that  he  was  the  special  bail  of  the  within  named 
C.  D.,  in  the  suit  named  in  the  within  writ. 
Com.  v.  Davis,  9  B.  Mon.  (Ky.)  128. 

New  Hampshire. — By  the  New  Hampshire 
statutes  persons  become  bail  "by  indorsing 
their  names  or  signatures  as  bail  on  the  back 
of  the  writ."  N.  H.  Pub.  Stat.  1891,  c.  221, 
§  14.  See  Pierce  v.  Read,  2  N.  H.359;  Jacobs 
v.  Stevens,  57  N.  H.  610. 

Vermont. — In  Meriam  v.  Armstrong,  22  Vt. 
26,  it  was  said  that  bail  is  not,  by  the  Vermont 
law,  by  way  of  a  bail  bond,  taken  to  the  sheriff 
and  by  him  assigned  to  the  creditor,  but  is 
taken  by  means  of  the  indorsement  upon  the 
back  of  the  writ  directed  to  the  creditor.  And 
see  Gregory  v.  Thrall,  28  Vt.  305. 

5.  1  Tidd's  Pr.  253. 

For  a  more  complete  treatment  of  the  re- 
quirement of  the  notice  of  taking  bail  to  the 
plaintiff  or  his  attorney,  of  the  right  to  except 
to  bail,  and  of  the  justification  by  and  ap- 
proval of  bail  taken  in  a  civil  cause,  see  the 
title  Bail  and  Recognizance,  Encyc.  of 
Pleading  and  Practice,  vol.  2,  p.  i^oetseq. 

6.  See  the  title  Bail  and  Recognizance, 
Encyc.  of  Pleading  and  Practice,  vol.  3, 
p.  170. 

7.  1  Tidd's  Pr.  253,  255  ;  Masterton  v.  Ben- 
jamin, 2  Cai.  (N.'V.)'98;  Wiles  v.  Hill,  1 
How.  Pr.  (N.  Y.  Supreme  Ct.)  154;  Richards 
v.  Porter,  7  Johns.  (N.  Y.)  137;  Zimm  v. 
Ritterman,  5  Robt.  (N.  Y.)  618;  Stevenson 
v.  Kimber,  3  Rawle  (Pa.)  272;  Cummings  v. 
Meeker,  2  Miles  (Pa. ^83. 
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(4)  Justification  by  Bail. — When  bail  are  excepted  to,  they  must  justify, 
that  is,  show  that  they  are  of  pecuniary  ability  to  pay  the  plaintiff's 
demand.1 

(5)  Approval  of  Bail. — Under  a  statute  providing  that  a  bail  bond  shall 
be  deemed  sufficient,  when  approved  in  a  certain  manner,  it  was  held  that  the 
provision  as  to  approval  was  not  a  condition  precedent  to  the  validity  of 
the  bond,  nor  was  it  imperative,  but,  being  for  the  benefit  and  protection  of  the 
creditor  solely,  might  be  waived  by  him  upon  the  familiar  rule  of  construc- 
tion that  statutory  provisions  for  the  benefit  of  individuals  may  be  waived  by 
those  for  whose  benefit  they  are  intended  ;  and,  the  approval  having  been 
waived  by  the  plaintiff,  he  could  not  object  to  the  bail  for  want  of  such  approval.2 


Necessity  of  Excepting  to  Bail. — If  one  real 
and  one  fictitious  person  be  given  as  bail, 
or  two  persons  who  are  insufficient,  the  bail 
piece  is  not  a  nullity,  and  the  plaintiff  cannot 
proceed  on  the  bail  bond,  but  must  except  to 
the  sufficiency  of  the  bail.  Caines  v.  Hunt, 
8  Johns.  (N.  Y.)  358.  Compare  Ferris  v. 
Phelps,  1  Johns.  Cas.  (N.  Y.)  249. 

If  a  practicing  attorney  is  taken  as  special 
bail  for  the  defendant  in  a  civil  action,  the 
plaintiff  cannot  treat  it  as  a  nullity;  he  must 
except  to  the  bail  if  he  would  insist  upon 
the  disqualification.  Rex  v.  Sheriff,  2  East 
i8r;  Miles  v.  Clarke,  4  Bosw.  (N.  Y.)  632. 
Compare  Bell  v.  Gate,  1  Taunt.  162. 

Waiver  of  Exceptions. — Where,  after  bail  is 
put  in,  the  plaintiff  enters  an  exception  on 
the  bail  piece,  and  afterwards  proceeds  in  the 
cause  without  any  justification,  or  new  bail, 
and  obtains  judgment,  he  cannot  proceed 
against  the  bail  excepted  to,  having  virtually 
waived  bail.  Flack  v.  Eager,  4  Johns.  (N. 
Y.)  185. 

It  has  been  held  that  if  a  decoration  is  filed 
in  chief,  after  notice  received  of  special  bail, 
it  is  a  waiver  of  exceptions  to  the  bail  al- 
though the  bail  piece  was  not  filed  when 
notice  was  given;  and  theplaintiff  cannotpro- 
ceed  against  the  sheriff,  though  the  bail  are 
insufficient.  People  v.  Stevens,  9  Johns.  (N. 
Y.)  72.  See  Candee  v.  Kelsey,  7  Ohio  (pt. 
2)  210. 

1.  Justification. — 2  Bouv.  Inst.,  §  2806;  Gould 
v.  Holmstrom,  7  East  580;  Poe  v.  Mounger,  1 
Cranch  (C.  C.)  145;  Bobyshall  v.  Oppen- 
heimer,  4  Wash.  (U.  S.)  317  ;  Jaques  v.  Hemp- 
hill, 3  Harr.  (Del.)  503;  Louis  v.  Mitchell,  2 
Hill  (N.  Y.)  379;  Chapin  v.  White,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  105;  Cromelines  v. 
Beldens,  1  Wend.  (N.  Y.)  107;  Southerland 
v.  Sheffield,  2  Wend.  (N.  Y.)  293;  Arteaga  v. 
Conner,  46  N.  Y.  Super.  Ct.  91 ;  Littleboy  v. 
Blankman,  1  Miles  (Pa. )  279 ;  Jones  v.  Badger, 
q  Binn.  (Pa.)  461 ;  Fitler  V.  Bryson,  6  W. 
&  S.  (Pa.)  566;  White  v.  Fitler,  7  Pa.  St. 
533- 

Ball  Entered  for  the  Purpose  of  Surrendering 
the  Defendant — It  has  been  held  that  justifi- 
cation of  bail  is  not  necessary  when  it  is  en- 
tered for  the  purpose  of  making  a  surrender. 
Stockton  v.  Throgmorton,  Baldw.  (U.  S.)  148. 
See  supra,  this  title,  Appearance  Bail — Dis- 
charge of  Appearance  Bail. 

Liability  of  Bail  Not  Justifying. — In  England 
it  was  held  that  if  bail  in  a  civil  suit  enter  into 
a  recognizance  they  are  liable  although  they 


are  excepted  to,  and  do  not  justify.  B ram- 
well  v.  Farmer,  1  Taunt.  427. 

But  in  New  York  the  courts  have  taken  the 
view  that  if  special  bail  do  not  justify  within 
the  time  allowed  by  the  rules  of  the  court 
they  cease  to  be  bail,  and  the  plaintiff  cannot 
then  hold  them  by  waiving  the  exception,  even 
where  there  is  no  surprise.  People  v.  Judges, 
1  Cow.  (N.  Y.)  54;  Waterman  v.  Allen,  1 
Cow.  (N.  Y.)  60;  Thorp  v.  Faulkner,  2 
Cow.  (N.  Y.)  514;  Cooper  v.  Spicer,  2  Cow. 
(N.  Y.)  619;  Clapp  v.  Schutt,  44  Barb.  (N. 
Y.)  9,  29  How.  Pr.  (N.  Y.)  255,  44  N.  Y. 
104. 

And  if  the  bail  are  sued,  in  such  a  case,  a 
mandamus  will  be  issued  to  set  aside  the  pro- 
ceedings, and  enter  an  exoneretur  upon  the 
bail  piece.  People  v.  Judges,  1  Cow.  (N.  Y.) 
54;  Cooper  v.  Spicer,  2  Cow.  (N.  Y.)  619. 
Until,  however,  they  move  for  an  exoneretur 
they  may  be  proceeded  against;  and,  where 
one  of  two  bail  was  made  a  party  to  a  suit 
when  he  had  not  justified,  it  was  held  to  be 
no  defense  for  the  other  bail,  and  also  that  the 
other  bail  could  not  move  on  his  behalf  for 
an  exoneretur.  Cooper  v.  Spicer,  2  Cow.  (N. 
Y.)  619. 

But,  while  not  liable  as  bail,  it  is  held  that 
sureties  who  fail  to  justify  on  being  excepted 
to,  remain  liable  to  the  sheriff  for  all  damages 
he  may  sustain  by  their  omission  to  justify 
(Douglas  v .  Warren,  58  How.  Pr.  (N.  Y. 
Supreme  Ct.)  264) ;  for,  under  the  New  York 
Code,  if  bail  that  the  sheriff  has  accepted  fail 
to  justify,  the  sheriff  becomes  liable  as  bail  to 
the  same  extent  as  any  other  bail.  See  in  fra, 
this  title,  Rights  and  Liabilities  of  Sheriff. 

2.  Waiver  of  Approval. — Under  a  New 
Hampshire  statute  (New  Hampshire  Gen. 
Laws,  c.  240,  §  3),  providing  that  on  giving  a 
bond  to  take  the  poor  debtor's  oath  "  the 
sureties  shall  be  deemed  sufficient  when  they 
are  approved  in  writing  on  the  back  of  such 
bond,  either  by  the  creditor,  his  attorney  in 
the  action,  or  by  two  disinterested  justices  of 
the  quorum  of  the  county  in  which  such  per- 
son is  arrested,"  it  was  held  that  if  the  cred- 
itor, voluntarily  and  without  objection,  takes 
a  bond  not  so  approved  it  will  constitute  a 
waiver  of  the  statutory  approval.  Battle  :■. 
Knapp,  60  N.  H.  361. 

Omission  of  Approval— Liability  of  Sureties. — 
It  has  been  held  that  the  failure  of  the  plain- 
tiff, in  an  action  in  which  an  order  of  arrest  is 
granted,  to  have  the  undertaking  marked  ap- 
proved by  the  judge  will  not  relieve  the 
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/  Substitution  of  New  Bail. — When  the  bail  already  put  in  fail  to 
justify,  others  may  be  put  in  and  justify  in  their  stead.1 

6.  The  Recognizance  or  Bail  Bond — a.  The  RECOGNIZANCE. — Inasmuch  as 
the  common-law  recognizance  of  bail  has  been  so  generally  superseded,  the 
common-law  learning  on  this  subject  is  now  of  little,  if  any,  value,  and  its 
exposition  will  not  be  attempted.2 

b.  The  Bail  Bond — (i)  In  General. — In  certain  states,  though  the  bail  is 
to  be  taken  by  bond,  the  form  and  contents  of  the  bond  seem  to  be  thought 
of  little  importance;  it  is  said  that  "such  bond  is  not  taken  for  the  purpose 
of  its  being  evidence  of  the  contract  into  which  the  bail  enter,  but  as  mere 
evidence  of  the  fact  that  the  obligors  become  bail,"  and,  "  when  that  fact  is 
once  proved,  all  the  liabilities  of  bail  result  from  the  positive  enactment  of 
our  statutes."3  But,  in  most  of  the  states  where  the  system  of  bail  still 
obtains  in  its  modified  form,  the  courts  are  more  rigid  in  their  requirements 
concerning  the  form  and  contents  of  the  instrument,  and  numerous  decisions 
are  found  depending  upon  the  sufficiency  of  bail  bonds.4 

(2)  The  Obligors. — Although  it  is  a  question  upon  which  there  is  some 
conflict  of  authority,  it  has  been  held  that  the  rule  of  the  common  law  that  an 
obligation,  signed  and  sealed  by  other  persons  than  those  named  in  the  body 
or  condition  of  the  instrument,  will  bind  all  to  its  terms  and  conditions,5  is 
applicable  to  a  bail  bond,  notwithstanding  the  fact  that  it  is  a  statutory  bond.6 


sureties  of  responsibility  thereon.  Keck  v. 
Gross,  6  Misc.  Rep.  (Brooklyn  City  Ct.)  438. 

1.  1  Tidd's  Pr.,  pp.  258,  259.  See  Colgate 
v.  Hill,  20  Vt.  56.  See  also  the  title  Bail 
and  Recognizance,  Encvc.  of  Pleading 
and  Practice,  vol.  3,  p.  173. 

Right  of  Sheriff  to  Enter  New  Ball. — Where 
special  bail  fail  to  justify,  the  sheriff  may  put 
in  new  bail,  even  after  an  attachment  for  not 
bringing  in  the  defendant's  body.  Hamilton 
v.  Jones,  6  Bing.  628,  19  E.  C.  L.  182. 

Substitution  to  Qualify  Ball  as  Witness. — It  is 
held  that  bail  may  be  changed  upon  the  sub- 
stitution of  other  bail,  when  it  becomes  nec- 
essary to  use  the  released  bail  as  a  witness. 
Leggett  v.  Boyd,  3  Wend.  (N.  Y.)  376; 
Walker  v.  Kennison,  34  N.  H.  257. 

Notice  of  Intention  to  Add  New  Bail. — It  has 
been  held  that  where  the  defendant  intends 
to  add  new  bail,  as  well  as  to  justify,  a  notice 
that  he  intends  to  perfect  bail  is  insufficient. 
Brown  v.  Williamson,  8  N.  J.  L.  363. 

2.  See,  however,  Moore  v.  McBride,  1  P.  & 
W.  (Pa.)  148. 

3.  Richardson,  C.  J.,  in  Pierce  v.  Read,  2 
N.  H.  362. 

Indorsement  on  Back  of  Writ  Deemed  Sufficient. 

—Although  it  seems  that  the  regular  method 
of  putting  in  bail,  under  an  early  New  Hamp- 
shire statute,  was  by  bond,  the  court,  in  the 
above  cited  case  of  Pierce  v.  Read,  2  N.  H. 
362,  sustained  the  practice  which  had  pre- 
vailed in  that  state  for  a  long  and  uninter- 
rupted period,  of  the  bail,  instead  of  executing 
a  bond,  putting  their  names  on  the  back  of  the 
writ,  and  thereby  giving  their  assent  to  the 
taking  upon  themselves  the  liabilities  of  bail. 
Of  this  practice  the  court  said  :  "  As  the  real 
contract  is  settled  by  statute,  no  inconve- 
nience has  resulted  from  it."  This  is  now, 
by  statutory  enactment,  made  the  approved 
method  of  taking  bail  in  New  Hampshire. 
N.  H.  Pub.  Stat.  1891,  c.  221,  $  14. 
3  C.  of  L. — 39 


4.  Promise  to  Become  Ball. — A  person  does 
not  subject  himself  to  the  liability  of  bail  bv 
giving  a  written  or  verbal  assurance  of  his 
willingness  to  become  bail,  or  his  belief  that 
he  is  bail.  Amonett  v.  Nicholas,  5  Mp.  557. 
As  to  the  liability  upon  such  a  promise,  see 
infra,  this  section,  Rights  and  Liabilities  of 
Bail. 

6.  See  the  title  Bonds. 

6.  View  that  Sureties  need  Not  be  Named  in 
Body  of  Bond. — In  an  action  upon  a  bail  bond 
against  the  defendants,  who  had  signed  the 
instrument  and  were  alleged  to  be  sureties 
therein,  it  was  held  that  the  bond  was  binding 
upon  them,  notwithstanding  the  fact  that  their 
names  had  not  been  inserted  in  either  the  body 
or  the  condition  of  the  bond.  Neil  v.  Morgan, 
28  111.  527. 

And  in  the  case  of  Raynolds  v.  Gore,  4 
Leigh  (Va.)  276,  where,  by  mistake,  the  name 
of  the  security  had  been  omitted  in  the  body 
of  the  bond,  but  a  blank  was  left  where  it 
should  have  been  inserted,  it  was  held  that 
the  bail  was  nevertheless  liable. 

And  in  the  case  of  Danker  v.  Atwood,  119 
Mass.  146,  it  was  held  that  a  bond  purporting 
in  its  body  to  be  executed  by  J.  S.  "  as  prin- 
cipal, and  as  sureties,"  and  signed 

by  the  principal  and  A.,  is  good  against  A.  as 
surety  if  duly  executed  by  the  principal,  and 
if  it  does  not  appear  that  A.,  at  the  time  of 
executing  it,  understood  that  it  was  to  be  exe- 
cuted by  any  other  person  as  surety. 

View  that  Sureties  must  be  Named  in  Body  of 
Bond. — In  an  action  upon  a  bail  bond  against 
a  defendant,  who  was  alleged  to  be  the  special 
bail  of  the  principal  obligor,  it  was  held  that, 
though  his  name  and  seal  appeared  at  the  bot- 
tom of  the  condition,  the  instrument  was  not 
binding  upon  him  as  a  bail  bond  for  the  reason 
that  his  name  was  not  only  not  inserted  in  the 
body  of  the  bond,  but  it  was  not  stated  in  the 
condition  that  he  was  the  special  bail  of  the 
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I  3  |  The  Obligee. — The  statutes  sometimes  provide  that  the  bail  shall  be 
take  n  by  a  bond  to  the  sheriff.1  It  has  been  held  that,  under  such  a  statute, 
a  bond  running  to  the  plaintiff  instead  of  the  sheriff  is  void,2  and,  if  taken  by 
a  deputy  sheriff,  it  is  void  if  it  is  made  to  himself  instead  of  to  the  sheriff.3 

(4)  The  Penalty — Statement  of  Amount  of  Penalty  Essential. —  It  is  an  indispensable 
requisite  of  the  bail  bond,  or  recognizance,  that  it  contain  a  statement  of  the 
amount  of  the  penalty.4 

Statement  of  Amount  Different  from  That  Required. — But  a  bond  is  not  necessarily 
void  because  it  is  for  an  amount  either  in  excess  of5  or  below  6  the  required 
penalty. 

(5)  The  Condition— (a.)  In  General. — To  constitute  a  valid  bail  bond  there 
must,  of  course,  be  a  condition.7 

(b)  Recitals  in  Condition. — A  bail  bond  usually  contains  a  recital  of  the  action 
in  which  it  is  taken,  the  amount  of  the  debt  or  damages,  the  arrest  of  the 
defendant,  and  when  and  where  the  process  is  returnable.8 


principal  obligor.  Adams  v.  Hedgepeth,  5 
Jones  (N.  Car.)  327. 

1.  Hunter  v.  Gilham,  1  111.  82. 
Massachusetts. — Pub.  Stat.,  c.  163,  §  2.  See 

Glezen  v.  Rood,  2  Met.  (Mass.)  490. 

2.  In  Bell  v.  Pierce,  146  Mass.  58,  a  case 
decided  under  the  above-cited  statute,  it  was 
held  that  a  bond  running  directly  to  the 
plaintiff  in  the  action,  and  not  to  the  sheriff 
or  other  officer,  was  not  valid  as  a  bail  bond, 
and  could  not  be  rendered  valid  by  its  assign- 
ment to  the  sheriff  by  the  obligee  who  had  re- 
pudiated it. 

3.  Deputy  Sheriff. — Conant  v.  Sheldon,  4 
Gray  (Mass.)  300. 

But  it  has  been  held  that  where  a  statute 
provides  that  appearance  bail  may  be  executed 
to  the  officer  making  the  arrest,  such  bond 
may  properly  be  made  to  the  deputy  sheriff 
if  he  makes  the  arrest.  Wilcox  v.  Ismon,  34 
Mich.  268. 

Sheriff  of  What  County. — Under  a  statute  pro- 
viding that  bail  in  civil  cases  shall  be  taken 
"by  a  bond  to  the  sheriff,  if  the  writ  is  served 
by  him  or  his  deputy,  otherwise  to  the  officer 
by  whom  the  writ  is  served,"  it  was  held  that 
where  a  bond  is  taken  by  a  deputy  sheriff  it 
must  be  by  a  bond  to  his  own  superior,  the 
sheriff  of  the  same  county;  a  bond  to  the 
sheriff  of  another  county  is  void,  although  the 
action  in  which  the  bail  is  taken  was  brought 
in  that  county.  Smith  v.  Adams,  12  Met. 
(Mass.)  564. 

But,  under  a  statute  requiring  the  bond  to 
be  payable  "to  the  sheriff  as  sheriff,"  it  was 

held  that  a  bond  given  to  "  the  sheriff  of  

county,"  without  naming  the  county  of  which 
he  was  sheriff,  was  good.  Payne  v.  Britton, 
6.  Rand.  (Va.)  101. 

4.  Omission  of  Statement  of  Penalty. — In  a 
case  where  the  sheriff  had  returned  with  the 
writ  a  writing  purporting  to  be  a  bail  bond, 
but  which  specified  no  sum  of  money  to  be 
paid  by  the  obligor  to  the  obligee-,  it  was  held 
that  such  a  writing  could  not  be  regarded  as 
constituting  a  good  bail  bond,  but  that  it  was 
a  nullity.  Harrison  v.  Tiernans,  4  Rand. 
(Va.)  177.  In  delivering  the  opinion  of  the 
court,  Cabell,  J.,  said:  "The  obligation  to 
pay  money  is  then  of  the  essence  of  a  bond, 
and  is,  in  fact,  the  only  stipulation  which  the 


bond  contains.  But  in  the  case  before  us  the 
stipulation  is  to  pay  nothing.  It  is  no  bond; 
it  is  a  nullity." 

Same — Defect  Not  Supplied  by  Recital  in  Con- 
dition.— And  in  the  above-cited  case  of  Har- 
rison v.  Tiernans,  4  Rand.  (Va.)  177,  it  was 
further  held  that  the  omission  of  a  statement 
of  the  penalty  of  the  bail  bond  was  not  a  de- 
fect which  could  be  supplied  by  a  recital  in 
the  condition.  Cabell,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  condition 
forms  no  part  of  the  obligation  or  bond.  It 
is  entirely  for  the  benefit  of  the  obligor,  stat- 
ing matter  by  which  the  obligation  or  bond 
may  be  discharged.  He  may  or  he  may  not 
comply  with  it,  at  his  election.  If  he  be  un- 
willing or  unable  to  comply  with  the  condi- 
tion, the  law  intends  that  the  bond  shall 
charge  him.  But  how  can  this  be,  when  the 
bond  itself  is  a  nullity?  " 

5.  Bond  Valid,  though  Penalty  Larger  than  Re- 
quired.— Norden  v.  Horsley,  2  Wils.  69;  Bar- 
ber v.  Floyd,  109  Mass.  61 ;  Ellis  -•.  Robinson, 
3  N.  J.  L.  280;  Allen  v.  Hunt,  23  N.  J.  L. 
376;  Alexanders.  Winn,  1  Brev.  (S.  Car.)  14; 
Worthen  v.  Prescott,  60  Vt.  68.  But  see 
Jennings  v.  Sledge,  3  Ga.  128. 

6.  Bond  Valid,  though  for  an  Amount  Smaller 
than  might  be  Required. — Under  a  statute  au- 
thorizing a  bond  to  be  taken  for  "  the  amount 
of  the  debt  or  damages  and  costs,"  it  was 
held  that  a  bond  was  not  invalid  because  taken 
in  the  amount  of  the  debt  only,  and  not  of  the 
debt  and  costs.    Day  v.  Hall,  12  N.  J.  L.  204. 

And  in  Beveridge  v.  Chetlain,  1  111.  App. 
231,  it  was  said  that  the  statute  requiring  the 
sheriff  to  take  a  bail  bond  in  double  the  sum 
for  which  bail  is  required  is  directory  merely, 
and  it  was  held  that  a  bond  taken  in  a  less 
sum  is  valid  and  enforceable,  at  least  at  com- 
mon law. 

7.  Blank  Condition. — A  bail  bond  with  a 
blank  condition  is  void.  Perry  v.  Dobbins,  2 
Bailey  L.  (S.  Car.)  343. 

Filling  In  Blank  Left  for  Condition  after  Execu 

tlon. — A  bail  bond  executed  before  the  con- 
dition therein  is  filled  up  has  been  held  void. 
Powell  v.  Duff,  3  Campb.  181 ;  Holding  v. 
Raphael,  5  N.  &  M.  655.  See  the  title  Al- 
teration of  Instruments,  vol.  2,  p.  249. 

8.  Churchill  v.  Perkins,  5  Mass.  541. 
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Recital  Describing  the  Action. — It  seems  to  be  essential  to  the  validity  of  a  bail 
bond  that  it  identify  the  action  in  which  it  was  given.1  But  a  reference  to, 
and  such  a  description  of,  the  action  as  will  render  the  application  of  the 
bond  to  it  certain,  has  been  declared  to  be  all  that  is  required.2 

Recital  of  Nature  of  Action. — A  bond  may  be  valid  although  it  contains  no 
recital  of  the  nature  of  the  action  in  which  it  was  given,3  or  although  the 
nature  of  the  action  is  incorrectly  stated.4 

Recital  of  Names  of  Parties  to  the  Action.—  A  misrecital  or  an  incomplete  recital 
of  the  names  of  the  parties  to  the  action  in  which  the  bond  was  given,  will 
not,  it  seems,  vitiate  the  bond  unless  it  produces  a  real  uncertainty  as  to  the 
identity  of  the  action.5 


1.  Recital  of  Action  In  which  the  Bond  was 
Given  Necessary. — M'Lean  v.  Lillard,  i  Bibb 
(Ky.)  146;  Bull  v.  Clarke,  2  Met.  (Mass.)  587; 
Kelly  v.  Com.,  9  Watts  (Pa.)  43. 

Recital  of  Principal's  Arrest  Not  Necessary. — 
It  has  been  held  that  a  bail  bond  may  be  good 
although  it  contains  no  recital  that  the  prin- 
cipal was  arrested.  Walker  v.  Massey,  10 
Ala.  30. 

2.  Sufficiency  of  Recital  of  Action. — Kelly  v. 
Com.,  9  Watts  (Pa.)  43.  See  also  Steevens 
v.  Clancey,  1  Johns.  (N.  Y.)  521. 

Omission  of  Name  of  County  where  the  Action 

is  Pending. — A  bail  bond  contained  a  descrip- 
tion of  the  action  in  which  it  was  taken,  com- 
plete in  every  respect,  except  that  it  omitted 
to  name  the  county  where  the  action  was 
pending.  It  appeared  that  an  action  was 
pending  in  the  county  where  the  bond,  from 
its  caption,  appeared  to  have  been  taken,  an- 
swering precisely  to  the  action  recited  in  the 
bond,  and  it  was  not  shown  that  any  action 
was  pending  between  the  parties  named  there- 
in anywhere  else.  The  court  held  that  the 
question  of  identity,  prima  facie  at  least,  was 
satisfactorily  made  out.  Deboard  v.  Brooks, 
28  Ga.  362. 

Misrecital  of  Place  at  which  Term  of  Court  Is 
to  be  Held. — It  has  been  held  that  the  misreci- 
tal in  a  bail  bond  of  the  place  at  which  the 
term  of  court  is  to  be  held  affords  no  ground 
for  dismissing  the  action  in  which  the  bond  is 
taken.    Flagg  v.  Jones,  113  Mass.  325. 

3.  Gardiner  v.  Dudgate,  2  Show.  51 ;  Owen 
v.  Nail,  6  T.  R.  702;  Palmer  v.  McGinnis, 
Hard.  (Ky.)  513. 

4.  Misrecital  of  Nature  of  Action. — A  bail  bond 
which  was  conditioned  for  the  appearance  of 
the  principal  to  answer  in  a  plea  of  debt  as 
set  forth  in  the  writ,  which  writ  in  fact  re- 
quired the  principal  to  answer  in  a  plea  of 
trespass  on  the  case,  was  held  valid.  Row- 
land v.  Seymour,  2  Met.  (Mass.)  590. 

And  in  Owen  v.  Nail,  6  T.  R.  702,  where 
bail  was  taken  in  an  action  of  trespass  on  the 
case  upon  promises,  but  described  as  an  ac- 
tion of  trespass,  it  was  held  sufficient.  In 
commenting  upon  this  case,  in  an  opinion  de- 
livered in  Bull  v.  Clarke,  2  Met.  (Mass.)  587, 
Shaw,  C.  J.,  says:  "If  there  had  been  two 
actions  at  the  same  term,  one  in  case  and  one 
in  trespass,  then,  no  doubt,  the  decision 
would  have  been  otherwise  ;  because  it  would 
not  have  identified  the  particular  case  in  which 
the  avoidance  had  occurred." 

Where  a  bond,  given  by  a  defendant  who 
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had  been  arrested  on  a  capias  in  an  action  of 
trespass  vi  et  armis,  recited  that  the  defend- 
ant was  arrested  in  a  certain  action  of  trespass 
on  the  case,  but  the  style  of  the  action  was 
properly  recited,  and,  except  the  subject-mat- 
ter of  the  demand,  the  suit  was  described  by 
a  statement  of  every  circumstance  necessary 
to  individuate  it,  the  court  held  that  the  in- 
strument constituted  a  valid  bail  bond.  Dev- 
ereux  v.  Esling,  7  Pa.  St.  383. 

But  in  an  action  brought  to  recover  upon  a 
breach  of  a  bond  given  for  the  jail  limits,  the 
condition  of  which  recited  that  the  principal 
was  in  custody  "  by  virtue  of  a  capias  ad  re- 
spondendum issued  out  of  the  Circuit  Court," 
etc.,  but  it  appeared  upon  the  trial  of  the 
action  that  he  was  in  custody,  not  by  virtue  of 
such  a  writ,  but  by  virtue  of  a  capias  ad  sat- 
isfaciendum, it  was  said  that  "  the  sureties 
executed  the  bond  in  suit  in  view  of  the  re- 
citals therein  contained  and  the  legal  obliga- 
tions arising  thereon,  and  their  contract  could 
not  be  enlarged  by  showing  a  different  lia- 
bility contrary  to  such  recitals,  and  of  which 
it  could  not  be  assumed  they  had  any  legal 
knowledge,"  and  it  was  held  that  no  recovery 
could  be  had  against  the  sureties.  Gunn  -'. 
Geary,  44  Mich.  615.  In  the  opinion  delivered 
in  this  case  by  Marston,  C.  J.,  it  was  said  that 
under  the  Michigan  statute,  "  where  a  bond 
for  the  jail  limits  is  given  and  the  prisoner  has 
been  confined  by  virtue  of  a  capias  ad  respon- 
dendum, the  plaintiff  is  entitled  to  recover  only 
the  actual  damages  sustained  by  him,  while  in 
the  case  of  a  capias  ad  satisfaciendum,  the 
damages  are  the  amount  directed  to  be  col- 
lected by  such  execution.  2  Mich.  Comp.  Laws, 
§  7351 .  The  sureties  have  a  right  to  insist  that 
they  have  assumed  no  such  responsibility." 

5.  Kelly  v.  Com.,  9  Watts  (Pa.)  43.  See 
Bull  v.  Clarke,  2  Met.  (Mass.)  587. 

Recital  of  Names  of  Parties  Plaintiff. — Where 
the  recital  in  the  condition  of  a  bail  bond  gave 
the  Christian  names  of  both  the  plaintiffs  in- 
correctly, but  stated  their  place  of  residence, 
the  fact  that  they  were  partners  in  trade,  and 
their  firm  name,  it  was  held  that,  notwith- 
standing the  misnomer,  the  bond  contained  a 
sufficient  description  of  the  plaintiffs.  Col- 
burn  v.  Downes,  10  Mass.  20. 

In  Turner  v.  White,  4  Jones  L.  (N.Car.)  116, 
it  was  held  that  an  inconsistent  recital  in  a 
bail  bond,  as  to  who  was  the  party  plaintiff, 
may  be  rejected  as  surplusage  where  there  is 
enough  besides,  on  the  face  of  the  instrument, 
to  show  who  was  really  the  plaintiff. 
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Recital  of  Amount  of  Debt  or  Damages. — While  the  condition  of  a  bail  bond  usually 

recites  the  amount  claimed  by  the  plaintiff  in  the  action  in  which  it  is  given, 
it  is  only  for  the  purpose  of  describing  that  action,  and  the  bond  will  be  good 
without  such  statement  if  it  otherwise  contains  a  sufficient  description  of  the 
,ui  ion.1  A  bail  bond  is  not  void  because  the  damages  are  set  out  in  the 
condition.2 

Recital  of  Defendant's  Arrest. — And  it  is  held  that  a  recital  of  the  defendant's 
arrest  is  not  essential  to  the  validity  of  a  bail  bond.  3 

(o)  The  Conditions  Proper — Whether  the  Sureties  must  be  Named. — Where  the  name  of 
a  surety  who  has  signed  the  bail  bond  appears  in  the  body,  or  first  part 
thereof,  it  seems  that  it  is  not  necessary  that  it  should  also  be  stated  in  the 
condition.4 

Terms  of  the  Condition — At  Common  Law. — The  undertaking  of  the  bail  at  the 
common  law  was  that,  if  judgment  should  be  rendered  against  the  defendant 
in  the  action  brought  against  him,  he  would  pay  the  debt  or  damages  and 
costs  recovered,  or  render  himself  into  custody.5 

In  the  United  States  —  Statutory  Enactments  Prescribing  Conditions.  —  In  the  United 


And  in  Payne  v.  Britton,6  Rand.  (Va.)  101, 
It  was  held  that  a  judgment  on  a  bond  which  re- 
cites the  writ  at  the  suit  of  A.,  administrator, 
when  the  writ  is  at  his  suit  as  executor,  will 
not  be  reversed. 

Recital  of  Names  of  Part  Only  of  Defendants. — 
Where  the  court  in  which  the  action  was 
brought,  the  term  of  the  court  to  which  itwas 
brought,  the  name  of  the  plaintiff  therein,  as 
also  that  of  the  defendant,  together  with  the 
plea  and  cause  of  action,  were  specifically 
mentioned  in  the  condition  of  the  bond  in  ex- 
act correspondence  with  the  records  of  the 
action,  it  was  held  that  the  omission  of  the 
name  of  one  of  the  defendants  did  not  have 
the  effect  of  vitiating  the  bond.  Kelly  v. 
Com.,  9  Watts.  (Pa.)  43. 

And  a  bond  which,  though  taken  in  a  suit 
against  Alexander  Ralston  and  others,  recited 
that  it  was  taken  in  a  suit  against  Alexander 
Ralston,  was  held  sufficient  in  the  case  of 
Ralston  v.  Love,  Hard.  (Ky.)  509.  In  decid- 
ing this  case  the  court  said  :  "  The  condition 
of  the  bond  does  not  express  that  the  writ  was 
against  Alexander  Ralston  as  sole  defendant; 
but  has  only  omitted  to  mention  the  other  de- 
fendants, so  that  the  bond  is  not  contradict- 
ory to,  but  is  consistent  with,  the  writ.  The 
writ  having  issued  against  Alexander  Ralston 
and  others,  did  not  make  it  the  less  a  writ 
against  him.  Nor  could  the  bail  be  prejudiced 
by  the  omission  ;  for  if  he  had  wished  either 
to  become  special  bail,  so  as  to  enable  him  to 
surrender  his  principal,  or  to  defend  the  suit 
as  appearance  bail,  he  could  not  have  been 
misled  thereby.  The  indorsement  of  his 
name  on  the  writ,  as  bail,  and  a  copy  of  the 
bond  filed  with  the  writ,  would  have  been 
sufficient  to  have  removed  all  difficulty, 
even  if  there  had  been  other  suits  between 
the  plaintiffs  and  Alexander  Ralston,  as 
sole  defendant,  depending  in  the  same 
court." 

1.  Omission  of  Statement  of  Amount  Claimed 
by  the  Plaintiff. — M'Lean  v.  Lillard,  I  Bibb 
(Ky.)  146;  Bull  v.  Clarke,  2  Met.  (Mass.)  587. 
In  the  opinion  delivered  in  the  last  cited  case, 
Shaw,  C.  J.,  said:  "It  is  only  necessary  to 
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identify  the  process,  and  then  the  process, 
which  must  be  returned  and  entered  of  record 
before  the  bond  becomes  available  to  any 
practicable  purpose,  limits  the  amount  of  the 
demand." 

Where  a  bond  named  the  plaintiff  and  de- 
fendant in  the  writ,  and  the  court,  and  was 
conditioned  for  the  appearance  of  the  defend- 
ant on  the  appearance  day  named  in  the  writ, 
it  was  held  that  the  bond  was  sufficiently  cer- 
tain, even  though  it  omitted  to  recite  the 
amount  of  the  debt  or  damages.  Palmer  v. 
McGinnis,  Hard.  (Ky.)  513.  In  the  opinion 
delivered  in  this  case  the  court  said  :  "  The 
omission  to  recite  the  amount  of  the  debt  or 
damages  ought  not  to  be  regarded.  The  ob- 
jection, to  say  the  most  of  it,  does  not  go  to 
show  that  the  bond  is  not  certain  to  a  com- 
mon intent,  or  that  it  is  not  sufficiently  cer- 
tain; but  only  to  show  that  perhaps  it  might, 
by  such  recital,  have  been  made  more  techni- 
cally certain.  As  to  the  defendant,  the  bond 
was  taken  for  his  easement,  and  he  ought  not 
to  make  the  objection  ;  nor  ought  the  bail  to 
make  it,  for  it  was  his  folly  to  execute  the 
bond  without  knowing  the  amount  for  which 
he  became  bound.  If  he  had  deemed  it  im- 
portant to  him,  he  might  have  refused  to  ex- 
ecute the  bond  until  the  amount  of  the  debt 
was  inserted." 

2.  Rosenberg  v.  McKain,  3  Rich.  L.  (S. 
Car.)  145. 

3.  Walker  v.  Massey,  10  Ala.  30. 

4.  While  there  is  a  dictum  to  the  effect  that 
the  condition  of  a  bail  bond  must  set  forth  the 
name  of  the  person  who  is  special  bail,  in 
order  that  it  may  appear  in  what  capacity  he 
is  bound,  and  how  he  may  discharge  himself, 
Adams  -».  Hedgepeth,  5  Jones  L.  (N.  Car.)  327, 
it  has  been  held  that  where  the  names  of  the 
securities  to  a  bail  bond  were  inserted  in  the 
first  part  of  the  bond  and  signed  by  them,  but 
their  names  were  omitted  in  the  condition  of 
{he  bond,  such  omission  in  the  condition  did 
not  alter  the  legal  effect  of  the  instrument. 
Davidson  v.  Carter,  9  Ga.  502. 

6.  1  Tidd's  Pr.  279;  Stevens  v.  Bigelow,  12 
Mass.  433. 
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States  the  conditions  of  the  undertaking  of  bail  are  largely  controlled  by 
statutory  enactment,1  but  conform  more  or  less  to  the  common-law  recog- 
nizance.2 

Conditions  Prescribed  by  Statute  Necessary. — And,  as  a  general  rule,  the  undertaking 
of  bail  must  conform  to  the  conditions  prescribed  by  statute.3 

Substantial  Departure  from  Prescribed  Conditions. — A  bail  bond  is  void  if  it  contains 
a  condition  not  prescribed  by  law,  and  which  is  onerous  to  the  principal  or 
security,4  or  omits  one  prescribed  for  their  benefit.5 


1.  See  White  v.  Guest,  6  Blackf.  (Ind.)  228. 
Under  the  early  statutes  of  Alabama  it  was 

held  that  the  condition  of  a  bail  bond  for  the 
appearance  of  the  defendants  in  the  original 
cause,  at  the  return  term,  for  their  attendance, 
from  term  to  term,  until  discharged,  is  suffi- 
cient to  charge  the  obligees  as  special  bail. 
Embree  v.  Norris,  2  Ala.  271.  And  see  Simp- 
son v.  Robert,  35  Ga.  180. 

2.  In  the  South  Carolina  case  of  Bryce  v. 
Morton,  1  Nott  &  M.  (S.  Car.)  64,  it  was  said 
that  "  the  undertaking  of  the  bail  is  that  his 
principal  shall  pay  the  debt,  or  surrender 
himself  in  discharge  of  his  bail,  or  that  he 
will  pay  the  debt  for  him." 

3.  Phillips  v.  Parnell,  32  Ga.  522;  Vipond 
v.  Hurlburt,  22  111.  226;  Slocomb  v.  Robert, 
16  La.  173;  Toles  v.  Adee,  84  N.  Y.  222; 
Barnard  v.  Viele,  21  Wend.  (N.  Y.)  89. 

4.  Unauthorized  Condition  Onerous  to  Princi- 
pal or  Bail. — Underwood  v.  Clements,  16  Gray 
(Mass.)  169;  Magruder  v.  Weisl,  2  N.  Mex. 
21 ;  Haberstro  v.  Bedford,  118  N.  Y.  187.  See 
Com.  v.  Field,  9  Allen  (Mass.)  581. 

Insertion  of  Condition  that  Bail  shall  Sur- 
render Principal. — Where  the  form  of  bond 
prescribed  by  law  was  that  the  principal 
should  pay  the  debt,  surrender  himself  in  exe- 
cution, or  the  bail  should  pay  it  for  him,  a 
bond  whichprovided  that  the  principal  should, 
in  the  event  of  his  being  cast,  surrender  his 
body  in  execution,  or,  on  failure,  the  secu- 
rity should  do  it  for  him,  was  held  void  for  the 
reason  that  a  condition  was  inserted  which 
was  not  authorized  and  which  was  prejudicial 
to  the  bail,  namely,  that  upon  failure  of  the 
principal  to  surrenderhis  body,  the  bail  should 
doit.  The  law  imposes  no  such  duty;  bail 
may  discharge  himself  by  surrendering  his 
principal,  but  he  is  not  bound  to  do  so. 
Tucker  v.  Davis,  15  Ga.  573. 

Insertion  of  Condition  that  Defendant  Perform 
the  Judgment.  —  Where  the  bond  specially 
directed  by  law  to  be  taken  was  required  to 
provide  merely  that  "  if  judgment  shall  be 
rendered  in  the  action  against  the  defendant, 
he  will  render  himself  amenable  to  the  process 
of  the  court  thereupon,"  a  bond  wherein  the 
bail  undertook  to  "  perform  the  judgment 
that  may  be  rendered  in  the  action  "  was  held 
void  on  the  ground  that  this  was  a  condition 
greatly  more  comprehensive  and  onerous  than 
the  one  required.  Lexington,  etc.,  R.  Co.  v. 
Barbee,  1  Mete.  (Ky.)  384. 

Insertion  of  Condition  for  Appearance  of  De 
fendant  and  Another. — Upon  a  writ  against 
one  Polony,  a  sheriff  took  a  bond  from  him 
and  another,  that  they  both  should  appear 
and  answer  the  action  and  abide  the  judgment 
of  the  court.    The  court  said  that  this  was 


not  the  contract  of  bail  in  its  terms;  nor 
could  it  be  inferred  from  the  bond  that  the 
one  was  bail  for  the  other,  but  both  appeared 
to  be  principals  and  each  alike  was  bound  to 
perform  the  judgment.  In  other  words,  the 
bail  was  bound  absolutely  for  the  payment  of 
the  recovery.  It  was  held  that  it  was  unlaw- 
ful, under  the  North  Carolina  statute,  for  the 
sheriff  to  take  such  a  bond,  and  that  the  bond 
was  therefore  void.  Clark  v.  Walker,  3  Ired. 
L.  (N.  Car.)  181. 

Insertion  of  Condition  Binding  Defendant  to 
Keep  the  Peace. — If  a  bond  of  recognizance  by 
a  party  charged  with  a  secret  assault,  in  addi- 
tion to  the  statute  requisition  to  answer  to  the 
complaint,  contains  also  a  condition  that  the 
defendant  shall  keep  the  peace,  etc.,  it  is 
wholly  void.    Billings  v.  Avery,  7  Conn.  236. 

Insertion  in  Ne  Exeat  Bond  of  Condition  Requir- 
ing Defendant  to  Abide  the  Decree. — Where,  by 
the  statute  of  Kentucky,  a  bond  taken  in  the 
case  of  a  writ  of  ne  cxrat  could  only  require 
the  defendant  in  a  writ  not  to  depart  from  the 
commonwealth,  it  was  held  that  an  obligation 
conditioned  furthermore  to  abide  by  and  per- 
form the  decree  of  the  court  was  void.  Basket 
v.  Scott,  5  Litt.  (Ky.)  208. 

5.  Omission  of  Condition  that  Principal  may 
Discharge  Obligation  by  Paying  Debt. — Where 
the  form  of  the  bond  prescribed  by  law  was 
that  the  principal  should  pay  the  debt,  sur- 
render himself  in  execution,  or  the  bail  should 
pay  it  for  him,  and  the  condition  of  the  bond 
in  question  was  that  the  principal  should,  in 
the  event  of  his  being  cast,  surrender  his  body 
in  execution,  or,  on  failure,  the  security 
should  do  it  for  him,  it  was  held  that,  the 
stipulation  for  the  benefit  of  bail  that  the 
principal  might  discharge  the  obligation  by 
paying  the  debt,  being  omitted,  the  bond  was 
void.  Tucker  v.  Davis,  15  Ga.  573.  See 
Sackett  v.  Tucker,  18  Ga.  401. 

Omission  of  Condition  for  Surrender  of  Princi- 
pal.— A  bond  which  contained  no  condition 
whatever  for  the  surrender  of  the  principals 
in  execution,  that  being  one  of  the  conditions 
in  the  form  of  bond  prescribed  by  law,  was 
held  invalid.  "That  condition  is  certainly 
beneficial  to  the  security,  and  its  omission 
renders  the  bond  void."  Alexander  v.  Bates, 
33  Ga.  125. 

The  recognizance  prescribed  by  statute  of 
Indiana  to  be  indorsed  on  process  requiring 
bail  binds  the  recognizor,  in  case  of  judgment 
against  his  principal,  to  satisfy  such  judgment 
or  surrender  the  body  of  the  prinsipal  to 
prison;  and  a  recognizance  taken  .only  for 
the  principal's  appearance  according  to  the 
requisitions  of  the  writ,  is  void.  Hysinger  v. 
Colman,  5  Blackf.  (Ind.)  596. 
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Merely  Formal  Departure  from  Prescribed  Conditions. — But  a  bond  varying  slightly 
from  the  form  proscribed  by  statute  will  be  good  if  it  includes  all  the  obliga- 
tions imposed,  and  does  not  omit  any  conditions  prescribed  for  the  benefit  of 
the  bail.1 

Insertion  of  Unauthorized  Conditions  Beneficial  to  Bail. — It  has  been  said  that  if  a  bond 

contains  a  condition  not  required  by  the  law,  but  which  is  beneficial  to  the 
security,  it  does  not  vitiate  the  bond.2 

(6)  Signature. — A  person  whose  name  appears  in  the  body  of  a  bail  bond 
will  not  be  liable  thereon  unless  he  signs  it.3 

Signature  by  Principal  Necessary, — Whatever  may  have  been  the  law  in  England 
with  reference  to  the  necessity  of  the  signature  of  a  recognizance  in  a  civil 
action  by  the  principal,4  it  would  seem  that  in  the  United  States  a  bail  bond 
is  void  if  it  is  not  signed  by  the  principal  as  well  as  by  the  sureties.5 

(7)  Seal. — In  some  jurisdictions  the  bail  bond  must  be  under  seal,6  in 
others  it  need  not  be  sealed.7 

(8)  Acknoivlcdgmcnt. — To  give  a  bail  bond  validity,  it  is  necessary  that  it 
be  acknowledged  before  the  person  appointed  by  law  for  that  purpose.8 

(9)  Delivery. — And  it  must  be  delivered  by  the  party  himself  or  by  his 
attorney  duly  authorized.9 

(10)  Filing  Bond. — It  has  been  held  that  the  requirement  of  a  statute 
that  the  bond,  when  accepted,  shall  be  returned  to  the  clerk's  office,  is 
directory  to  the  sheriff,  and  his  failure  to  comply  with  it  will  not  defeat  or 
impair  the  rights  of  the  obligee.10 


1.  New  Haven  v.  Rogers,  32  Conn.  221; 
Phillips  v.  Parnell,  32  Ga.  522;  Scott  v.  Rus- 
sell, 36  Ga.  494. 

Condition  that  Bail  may  Discharge  Themselves 
by  Surrender  of  Principal. — On  the  ground  that 
the  bail's  right  to  surrender  their  principal 
■was  a  right  given  them  not  barely  by  the 
words  of  the  obligation,  but  by  a  public  law 
of  which  all  courts  were  bound  to  take  notice, 
it  was  held  that  it  was  not  necessary  to  insert 
the  alternative  that  the  bail  might  discharge 
themselves  from  the  penalty  by  surrendering 
the  principal;  if  it  appeared  by  the  bond  that 
the  parties  stood  in  the  relation  of  principal 
and  bail,  that  was  deemed  sufficient  to  require 
the  court  to  allow  the  latter  all  the  privileges 
of  bail,  and  consequently  to  sustain  the  bond. 
Rhodes  v.  Vaughan,  2  Hawks  (N.  Car.)  167. 
See  Clark  v.  Walker,  3  Ired.  L.  (N.  Car.)  181. 

Omission  of  the  Words  "  Process  of." — Under 
a  Kentucky  statute  (Kentucky  Civ.  Code,  §  190) 
providing  that  a  bail  bond  should  be  "  to  the 
effect  that  if  judgment  shall  be  rendered  in 
the  action  against  the  defendant,  he  will  ren- 
der himself  amenable  to  the  process  of  the 
court  thereupon,"  a  bond  of  special  bail  which 
stipulated  that  the  defendant  "  will  render 
himself  amenable  to  the  court  thereupon  " 
(the  words  "  process  of"  being  omitted)  was 
held  valid  notwithstanding  the  omission;  in 
substance  and  import  it  was  considered  suffi- 
cient.   Abbott  v.  Daniel,  3  Mete.  (Ky.)  339. 

Addition  to  Statutory  Obligation  Amounting  to 
Mere  Surplusage. — Where  the  statutes  required 
a  defendant  arrested  on  mesne  process,  in 
order  to  obtain  his  release,  to  give  a  bond  con- 
ditioned on.  his  rendering  himself  amenable  to 
any  mandate  issued  to  enforce  a  final  judg- 
ment against  him  in  the  action,  and  the  bond 
given  was  conditioned  on  the  defendant's 
being  amenable  to  both  mesne  and  final  proc- 


ess, it  was  held  that  the  bond  was  valid,  the 
additional  obligation  being  mere  surplusage, 
since  no  further  mesne  process  could  issue  in 
the  action.  Haberstro  v.  Bedford,  1 18  N.  Y.  187. 

2.  Condition  in  Excuse  of  Bail. — Lumpkin, 
J.,  in  Tucker  v.  Davis,  15  Ga.  573-. 

Although  the  bond  of  a  person  arrested 
upon  a  ca.  sa.  within  twenty  days  of  the  term 
of  a  court  ought  to  be  conditioned  for  his  ap- 
pearance at  the  next  succeeding  term,  yet  the 
debtor  may  waive  this  privilege,  and  give  a 
bond  for  his  appearance  at  the  first  term,  and 
this  bond  will  be  valid.  Hardison  v.  Benja- 
min, 9  Ired.  L.  (N.  Car.)  331. 

3.  Goode  v.  Gait,  Gilmer  (Va.)  152. 
Manner  of  Signing  Bond. — Under  a  statute 

providing  that  a  person  may  become  bail 
either  by  giving  bond  or  by  indorsing  "  his 
Christian  and  surname  on  the  back  of  the  writ 
or  process,"  it  was  held  that  one  who  in- 
dorses a  writ  or  process  in  order  to  become 
bail  must  write  his  Christian  name  in  full, 
otherwise  there  is  no  statutory  liability. 
Dresser  v.  Fifield,  12  R.  I.  24.  But  see  the 
title  Name. 

4.  See  Smith  v.  Villars,  7  Mod.  38. 

5.  Bean  v.  Parker,  17  Mass.  591. 

6.  Peyton  v.  Moseley,  3  T.  B.  Mon.  (Ky.) 
80;  Walker  v.  Lewis,  2  Hayw.  (N.  Car.)  16; 
Deliesseline  v.  Bunch,  Harp.  L.  (S.  Car.)  226. 

Detention  of  Person  Giving  Unsealed  Bond. — 
A  sheriff  who  has  taken  a  bail  bond  without 
seals  annexed  to  the  names  of  the  sureties  is 
not  justified  by  this  informality  in  afterwards 
detaining  the  person  arrested.  Deliesseline 
v.  Bunch,  Harp.  L.  (S.  Car.)  226. 

7.  Scott  v.  Brokaw,  5  Blackf.  (Ind.)  457. 

8.  Jones  v.  Bunn,  2  Mete.  (Ky.)  490;  Clink 
v.  Muskegon  Circuit  Judge,  58  Mich.  242. 

9.  Harrison  v.  Tiernans,  4  Rand.  (Va.)  177. 

10.  Jones  v.  Bunn,  2  Mete.  (Ky.)  490. 
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7.  Rights  and  Liabilities  of  Bail — a.  Liabilities  of  Bail — (i)  In  General. 
— The  contract  of  the  obligation  of  bail  arises,  it  has  been  said,  from  the 
contract  and  the  law  conjointly,1  so  that  the  whole  statute  must  be  ex- 
amined to  determine  their  liability.2  Especially  is  this  so  when  the  under- 
taking is  entered  into  by  the  persons  who  intend  to  bind  themselves  as  bail, 
simply  indorsing  their  names  as  bail  on  the  back  of  the  .  writ,  leaving  the 
terms  of  their  contract  to  be  determined  by  the  provisions  of  the  statutes 
which  relate  to  bail.3  But  the  liability  of  the  surety  to  the  creditor  does 
not  rest  wholly  upon  the  statute;  and  so  far  at  least  as  the  extent  of  it  is 
fixed,  it  is  wholly  a  matter  of  contract.4 

(2)  In  What  Cases. — By  the  early  English  law,  where  a  person  became 
bail  for  another  he  thereby  became  bail  in  all  cases  between  the  same  plaintiff 
and  defendant  at  the  same  term.6  But  this  doctrine  has  no  place  in  the 
system  of  bail  which  has  been  adopted  in  the  United  States,  and  the  liability 
of  bail  must  be  limited  to  the  action  in  which  taken.6 

(3)  Extent  of  Liability — Liability  Limited  by  Penalty  of  Bond. — Whatever  may 
have  been  the  early  English  law,  it  is  well  settled  in  the  United  States  that, 
in  an  action  against  bail,  the  damages  cannot  exceed  the  penalty  of  the 
bond.7 

Measure  of  Damages — Amount  of  Judgment  against  Principal. — With  this  limitation 
the  generally  accepted  rule  of  damages  is  the  amount  of  the  judgment  against 
the  principal.8 

Interest  on  Judgment  against  Principal. — And  it  has  been  held  that  the  bail  is  not 


1.  Hosmer,  C.  J.,  in  Edwards  v.  Gunn,  3 
Conn.  318,  quoted  with  approval  in  Hall  v. 
White,  27  Conn.  488. 

2.  Statutory  Provisions  Form  Part  of  Contract 
of  Ball. — It  has  been  said  that  the  parties  to  an 
undertaking  of  bail  contract  in  respect  to  the 
law,  which  becomes  a  part  of  the  contract, 
and  the  whole  statute  must  be  examined  to 
determine  their  liability.  Matoon  v.  Eder,  6 
Cal.  57.  See  Rhodes  v.  Vaughan,  2  Hawks 
(N.  Car.)  167. 

In  Beers  v.  Haughton,  9  Pet.  (U.  S.)  329, 
Story,  J.,  said  :  "  The  recognizance  of  special 
bail  being  a  part  of  the  proceedings  in  a  suit, 
and  subject  to  the  regulation  of  the  court,  the 
nature,  extent,  and  limitations  of  the  responsi- 
bility created  thereby  are  to  be  decided  not 
by  a  mere  examination  of  the  terms  of  the  in- 
strument, but  by  a  reference  to  the  known 
rules  of  the  court  and  the  principles  of  law  ap- 
plicable thereto." 

3.  Pierce  v.  Read,  2  N.  H.  359. 

4.  Colt,  J.,  in  Heustis  v.  Rivers,  103  Mass. 
398. 

Whether  Joint  or  Several. — It  has  been  held 
that  the  undertaking,  executed  under  section 
187  of  the  New  York  Code  of  Procedure,  by 
the  bail  of  a  defendant  taken  in  custody  under 
an  order  of  arrest,  is  joint  and  not  several,  and, 
in  an  action  against  the  bail  for  a  breach  of  the 
undertaking,  they  must  all  be  joined  as  de- 
fendants. Tannenbaum  v.  Cristalar,  5  Daly 
(N.  Y.)  141,  overruling- Morange  v.  Mudge,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  243. 

In  Luckett  v.  Austin,  4  Bibb  (Ky.)  181,  it 
was  held  that  a  recognizance  of  bail  is  joint 
and  several,  and,  upon  a  scire  facias,  the 
execution  may  be  awarded  against  one  only. 

6.  1  Sell.  Pr.  146;  Garibaldo  v.  Cagnoni,  6 
Mod.  266. 

6 


6.  New  Haven  Bank  v.  Miles,  5  Conn.  587. 

7.  Damages  against  Bail  Limited  by  Penalty 
of  Bond. — New-Haven  Bank  -•.  Miles,  5  Conn. 
587;  Gray  v.  Cook,  3  Houst.  (Del.)  49; 
Heustis  v.  Rivers,  103  Mass.  398;  Fetterman 
v.  Hopkins,  5  Watts  (Pa.)  539.  See  also 
Kerr  v.  Fullarton,  10  U.  C.  C.  P.  250.  Com- 
pare Bryce  v.  Morton,  1  Nott  &  M.  (S.  Car.) 
64. 

In  an  action  of  assault  and  battery,  the 
justice  required  bail  in  the  sum  of  one  hun- 
dred dollars.  The  bail  defended  the  suit,  and 
there  was  a  verdict  against  the  defendant  for 
five  hundred  dollars.  It  was  held  that  the 
bail,  however,  was  only  responsible  for  the 
amount  of  the  penalty  of  his  bond.  Oxley  v. 
Turner,  2  Va.  Cas.  334. 

8.  Measure  of  Damages — Judgment  against  Prin- 
cipal.— Kinsler  v.  Kyzer,  4  McCord  L.  (S. 
Car.)  315;  Longstreet  v.  Lafitte,  2  Spears  L. 
(S.  Car.)  664;  Walker  v.  Waterman,  50  Vt. 
107.  See  Wilson  v.  Gillis,  15  Me.  55  ;  Levy  v. 
Nicholas,  1  Robt.  (N.  Y.)  614. 

Same — In  Suit  upon  Poor  Debtor's  Bond. — In 
a  suit  upon  a  poor  debtor's  bond,  the  damages 
will  be  the  amount  of  the  judgment  and  the 
costs  of  the  action  in  which  it  was  given,  with 
interest  thereon.  Richards  v.  Morse,  36  Me. 
240.  See  also  Houghton  v.  Lyford,  39  Me. 
267.    And  see  the  title  Poor  Debtors. 

Same — In  Suit  on  Prison  Bounds'  Bond. — The 
same  is  the  measure  on  prison-bounds'  bonds 
in  Virginia.  McGuire  v.  Pierce,  9  Gratt. 
(Va.)  167.    See  the  title  Prisons. 

Judgment  against  Principal  Conclusive. — It 
has  been  held  that  bail  is  concluded  by  the 
judgment  regularly  obtained  against  the  prin- 
cipal. Greathouse  v.  Dunlap,  3  McLean  (U. 
S.)  303  ;  Foster  v.  Wood,  6  Johns.  Ch.  (N.  Y.) 
87. 
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liable  for  interest  on  the  judgment  recovered  in  the  action  against  the 
principal.1 

Amount  of  Actual  Damages. — But  the  amount  of  the  plaintiff's  judgment  is  not, 
it  seems,  regarded,  at  least  by  some  courts,  as  an  inflexible  measure  of  the 
damages  recoverable  against  the  bail ;  it  has  been  said  that  the  damages 
actually  sustained  are  the  measure  of  the  plaintiff's  claim.2 

Mitigation  of  Damages. — And  while  the  sum  due  on  the  execution  recovered 
in  the  suit  against  the  principal  will,  in  the  absence  of  proof  upon  the  point, 
be  considered  the  actual  damages,3  it  is  held  that  the  bail  may  show,  in  mitiga- 
tion of  damages,  that  at  the  time  of  the  breach  the  debtor  was  insolvent,  so 
that  the  plaintiff  suffered  no,  or  only  nominal,  damages  because  of  the  breach.4 

(4)  Not  Liable  as  Surety  of  Principal's  Joint  Defendant. — Bail  are  liable  as 
sureties  for  their  principal  only;  the  bail  of  one  of  several  defendants  are 
liable  as  the  sureties  of  that  defendant  only  for  whom  they  became  bound  by 
the  recognizance.5 

(5)  To  Whom  Liable — To  Principal's  Surety.— There  is  some  authority  for  the 
proposition,  that  by  the  application  of  the  principle  of  substitution  the 
surety  on  the  obligation  in  suit,  upon  being  compelled  to  pay  the  debt,  will 
in  equity  be  subrogated  to  the  rights  and  remedies  of  the  creditor  against 
the  defendant's  bail.6 

Not  Liable  to  Principal's  Partner. — But  it  has  been  held,  that  after  suit  brought 
upon  a  partnership  debt,  and  its  satisfaction  by  one  of  the  partners  sued, 
equity  cannot  preserve  or  extend  the  vitality  of  the  legal  security  under  the 
guise  of  an  assignment,  so  as  to  charge  the  bail  of  the  other  partner  for  the 
former's  reimbursement.7 


1.  Gray  v.  Cook,  3  Houst.  (Del.)  49. 

In  Bowyer  v.  Hewitt,  2  Gratt.  ( Va.)  193,  it 
was  held  that  upon  a  set.  fa.  against  bail  it  is 
error  to  give  a  judgment  for  the  aggregate 
amount  of  principal,  interest,  and  costs  of  the 
first  judgment,  with  interest  thereon.  But 
compare  Kenan  v.  Carr,  10  Ala.  867 ;  Walker 
v.  Waterman,  50  Vt.  107. 

2.  Wilson  v.  Gillis,  15  Me.  55. 

3.  The  Amount  of  the  Creditor's  Execution,  In- 
terest, and  Costs  has  been  allowed  as  the  meas- 
ure of  damages  in  cases  where  no  facts  were 
presented  in  mitigation  of  the  damages. 
Cordis  v.  Sager,  14  Me.  475;  French  v.  Mc- 
Allister, 20  Me.  465. 

4.  Insolvency  of  Principal  in  Mitigation  of 
Damages. — Brown  v.  Paxton,  19  U.  C.  Q.  B. 
426;  Bryce  v.  Morton,  1  Nott  &  M.  (S.  Car.) 
64;  Wilson  v.  Gillis,  15  Me.  55;  Burbank  v. 
Berry,  22  Me.  483.  Compare  Hall  v.  White, 
27  Conn.  488.  Contra,  Kerr  v.  Fullerton,  10 
U.  C.  C.  P.  250;  Levy  v.  Nicholas,  1  Robt. 
(X.  Y.)  614;  Metcalf  v.  Stryker,  31  Barb. 
(N.  Y.)  62;  Walker-'.  Waterman,  50  Vt.  107. 

Insolvency  of  Principal  Several  Months  Later 
than  Breach  of  Bond. — But  it  has  been  held  that 
the  rule  of  assessing  damages  will  not  be  varied 
by  proof  that  the  debtor  was  without  attach- 
able property  at  a  period  several  months  later 
than  the  breach  of  the  bond.  "  No  inference 
can  be  drawn  from  that  fact,  that  the  debtor 
was  unable  to  pay  the  debt  when  the  forfeit- 
ure of  the  bond  in  suit  took  place."  Sar- 
gent v.  Pomroy,  33  Me.  388. 

5.  Jackson  ^.  Hampton,  10  Ired.  L.  (N.  Car.) 
579,  in  which  case  Ruffin,  C.  J.,  criticises  at 
length  the  opinions  delivered  by  Daniel,  J.,  in 
the  cases  of  Trice  v.  Turrentine,  5  Ired.  L. 


(N.  Car.)  236,  and  Waugh  v.  Hampton,  5 
Ired.  L.  (N.  Car.)  241,  where  that  learned 
judge  seems,  in  some  measure,  to  favor  the 
view  that  when  a  judgment  is  taken  against 
two  or  more  defendants,  as  between  all  of 
them  and  the  bail  of  one,  they  are  all  princi- 
pal debtors,  and  the  bail  stands  as  surety  or 
quasi  surety  for  all  the  defendants. 

6.  Subrogation  of  Surety  on  Obligation  In  Suit 
to  Creditor's  Rights  against  Defendant's  Bail. — 
Parsons  v.  Briddock,  2  Vern.  608,  seems  to  be 
the  leading  case  on  this  subject.  There  the 
principal  had  given  bail  in  an  action,  and 
judgment  was  recovered  against  the  bail.  The 
original  surety,  being  compelled  to  pay  the 
debt,  prayed  in  chancery  for  an  assignment 
of  the  judgment  against  the  bail,  which  was 
granted,  upon  the  ground  that  the  bail  stood 
in  the  place  of  the  principal  debtor,  who 
would  have  been  responsible  to  the  surety, 
and  that  he  was  therefore  subject  to  a  similar 
liability.   See,  further,  the  title  Subrogation. 

Right  of  Surety  to  Proceed  against  Special 
Bail  of  Principal. — In  Marylatid  the  courts 
have  favored  the  rule,  that  although  a  court 
of  equity  will  compel  an  assignment  of  a 
judgment  against  a  principal  debtor,  which 
has  been  satisfied  by  the  surety,  it  will  not 
authorize  the  surety  to  proceed  against  the 
special  bail  of  the  principal,  unless  such  bail 
is  absolutely  fixed  at  the  time  of  the  assign- 
ment. Creager  v.  Brengle,  5  Har.  &  J. 
(Md.)  234,  9  Am.  Dec.  516;  Semmes  v.  Nay- 
lor,  12  Gill  &  J.  (Md.)  358.  Compare  Cole- 
gate  v.  Frederick-Town  Sav.  Inst.,  11  Gill 
&  J.  (Md.)  114. 

7.  Hinton  v.  Odenheimer,  4  Jones  Eq.  (N. 
Car.)  406. 
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b.  FIXING  Bail — (i)  Necessity  of  Execution  Returned  Not  Found. — Both 
at  the  common  law  of  England  and  in  the  statutory  systems  of  bail  existing 
in  the  United  States,  the  liability  of  bail  is  fixed,  so  that  an  action  may  be 
commenced  against  them  when,  and  not  until,  a  ca.  sa.  against  the  principal 
debtor  has  been  duly  issued  and  returned  not  found.1 

Purpose  of  the  Requirement. — In  England  the  purpose  of  the  requirement  that  a 
writ  of  ca.  sa.  be  sued  out  and  a  return  of  non  est  made  thereon  before  com- 
mencing a  suit  against  the  bail  is  not  so  much  to  take  the  principal's  body 
on  the  writ,  as  to  let  the  bail  know  that  they  must  surrender  him.  The  ca.  sa. 
must  be  sued  out  against  the  principal,  so  that  the  bail  may  know  that  the 


1.  Ball  Fixed  by  Return  of  Execution  Not  Found. 

— Petersd.  on  Bail  335. 

England.— Thackray  v.  Harris,  1  B.  &  Aid. 
212;  Philpot  v.  Manuel,  5  D.  &  R.  615,  16  E. 
C.  L.  244;  Sandon  v.  Proctor,  7  B.  &  C.  800, 
14  E.  C.  L.  131. 

United  States. — Dowlin  v.  Standifer, 
Hempst.  (U.  S.)  290;  Bernard  v.  McKenna, 
4  Cranch  (C.  C.)  130. 

Alabama. — Brown  v.  Simpson,  3  Stew. 
(Ala.)  331. 

Arkansas. — Duncan  v.  Owens,  47  Ark.  388. 

Connecticut. — Parker  v.  Bidwell,  3  Conn. 
84;  Newell  -'.  Hoadley,  8  Conn.  381. 

Illinois. — Murphy  v.  Summerville,  7  111.  360. 

Indiana. — Brison  v.  Street,  5  Blackf.  (Ind.) 
359- 

Kentucky. — Holland  v.  Bouldin,  4  T.  B. 
Mon.  (Ky.)  147;  Abbott  Daniel,  3  Mete. 
(Ky.)  339. 

Nevj  Jersey. — Armstrong  v.  Davis,  1  N.  J. 
L.  130. 

Ne-v  Tork. — Pearsall  v.  Lawrence,  3  Johns. 
(N.  Y.)  514;  Rathbone  v.  Blackford,  1  Cai. 
(N.  Y.)  588;  Hissong  v.  Hart,  39  N.  Y. 
Super.  Ct.  411;  Kane  v.  Ingraham,  2  Johns. 
Cas.  (N.  Y.)  403. 

North  Carolina. — Howzer  v.  Dellinger,  1 
Ired.  L.  (N.  Car.)  475. 

South  Carolina. — Ancrum  v.  Sloan,  1  Rich. 
L.  (S.  Car.)  421 ;  Saunders  v.  Bobo,  2  Bailey 
L.  (S.  Car.)  492 ;  Broaders  v.  Welsh,  2  Nott  & 
M.  (S.  Car.)  569. 

Tennessee. — Gillaspie  v.  Clark,  I  Overt. 
(Tenn.)  2. 

Virginia. — Branch  v.  Webb,  7  Leigh  (Ya.) 
376;  Green  v.  Thompson,  1  Patt.  &  H.  (Va.) 
427. 

Compare  Matoon  v.  Eder,  6  Cal.  57; 
M'Mackin  v.  M'Farland,  1  Miles  (Pa.)  319; 
Gray  v.  Dawson,  7  Watts  (Pa.)  471. 

In  Case  of  Several  Defendants. — It  has  been 
held  that  to  fix  the  bail  of  one  of  several  de- 
fendants the  ca.  sa.  need  be  returned  as  to 
such  defendant  only.  Jackson  v.  Hampton, 
10  Ired.  L.  (N.  Car.)  579,  overruling  Trice  v. 
Turrentine,  5  Ired.  L.  (N.  Car.)  236,  and 
Waugh  v.  Hampton,  5  Ired.  L.  (N.  Car.)  241. 

Under  Statute  Abolishing  Arrest  by  Writ  of  Ca. 
Sa. — The  statutes  of  South  Carolina  having, 
by  the  provision  "that  no  female  shall  here- 
after be  liable  to  be  arrested  by  anv  writ  of 
capias  ad  satisfaciendum,"  abolished"  the  writ 
of  ca.  sa.  against  a  female,  it  was  held  that  the 
return  of  nulla  bona  upon  a  fi.  fa.  against  a 
female  defendant  was  sufficient  to  authorize 
proceedings  against  her  bail,  where  she  had 


not  been  surrendered.  Jarvis  v.  Alexander, 
Cheves  L.  (S.  Car.)  143. 

Under  Statute  Abolishing  Writ  of  Ca.  Sa. — And 

in  Palmer -•.  Merriwether,  7  J.  J.  Marsh.  (Ky.) 
506,  Judge  Nicholas,  in  delivering  the  opin- 
ion of  the  court,  said  that  when  the  law  (Ken- 
tucky statute  of  1821,  abolishing  the  writ  of 
ca.  sa.)  "denied  to  the  plaintiff  the  use  of  the 
ca.  sa.  it  might  well  have  been  contended  that 
the  courts  should  abolish  their  rule,  and  not 
require  the  issuing  of  a  ca.  sa.  as  a  necessary 
prerequisite  to  the  fixing  of  the  liability  of 
bail."  But  in  its  decision  the  court,  Chief 
Justice  Robertson  dissenting,  adhered  to  the 
rule  enunciated  in  the  case  of  Peteet  v.  Ows- 
ley, 7  T.  B.  Mon.  (Ky.)  130,  in  which  it  is 
held  that,  since  set.  fa.  against  bail  cannot  be 
maintained  till  the  return  of  a  ca.  sa.,  after  the 
statute  of  1821  abolished  the  writ  of  ca.  sa. 
there  was  no  remedy  against  bail  who  had  not 
been  fixed  prior  to  that  act.  Compare  Ross 
Ellis.  6  J.  J.  Marsh.  (Ky.)  91. 

In  Admiralty  Cases. — It  has  been  held  that  it 
is  not  necessary  to  take  out  an  execution 
against  the  principal  to  charge  bail  taken  in 
admiraltv  cases.  In  re  Snow's  Bail,  2  Curt. 
(U.  S.)  4^5. 

Return  of  Nulla  Bona  Not  Sufficient  to  Fix  Ball. 
—In  Stevens  v.  Meeds,  1  Mill.  (S.  Car.)  318, 
there  had  been  a  return  of  nulla  bona,  but  no 
ca.  sa.  against  the  principal,  and  it  was  held 
that  the  bail  was  not  fixed  by  the  return  of 
nulla  bona. 

Fieri  Facias  against  Principal  Not  Necessary, 

though  it  may  be  done  without  releasing  the 
bail,"Okott  v.  Lilly,  4  Johns.  (N.  Y.)  407;  it 
is  not  necessary  to  issue  a  fieri  facias  against 
the  principal  before  proceeding  against  the 
bail ;  a  ca.  sa.  only  is  necessarv.  Broaders  v. 
Welsh,  2  Nott  &  M.  (S.  Car.)  569,  unless 
there  is  some  statutory  provision  requiring 
that  a  fi.  fa.  be  first  issued,  Bradlev  v.  Bishop, 
7  Wend.  (N.  Y.)  352. 

Statute  Requiring  that  Notice  of  Execution  be 
Given  Bail. — Under  an  early  New  Hampshire 
statute,  providing  that  the  officer  who  holds 
the  execution  against  the  principal  must  give 
notice  to  the  bail  fifteen  days  before  it  is 
returnable,  that  it  is  in  his  hands,  stating  the 
day  when  it  is  returnable,  etc.,  it  was  held  that 
notice  to  the  bail  was  made  essential  to  the 
maintenance  of  scire  facias  against  them. 
Emerson  v.  Brown,  2  N.  H.  347.  And  for 
other  cases  construing  this  statute,  see  Good- 
win v.  Smith,  4  N.  H.  29;  Atherton  v.  Thorn- 
ton, 8  N.  H.  178;  Carleton  v.  Bartletv,  16  N. 
H.  538. 
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plaintiff  has  made  his  election  to  proceed  against  the  body  rather  than  the 
property  of  the  principal;  and  there  must  be  a  return  of  non  est  inventus 
thereon  in  order  that  the  bail  may  be  enabled  to  ascertain  what  has  been 
done  upon  the  execution,  and  thereby  determine  their  own  liability.1  But 
in  the  United  States  the  more  generally  accepted  view  is  that,  under  the 
statutory  system  of  bail  which  exists  here,  an  execution  against  the  body  of 
the  principal,  with  a  return  thereon  of  not  found,  is  intended  not  only  to 
serve  the  purpose  of  intimating  to  the  bail  to  what  species  of  execution  the 
creditor  means  to  resort,  and  to  let  them  know  whether  or  not  their  obligation 
has  been  satisfied  by  a  taking  of  the  defendant,2  as  in  England,  but  also,  for 
the  further  protection  of  the  bail,  as  a  means  of  actually  taking  the  principal 
into  custody.3 

(2)  Sufficiency  of  Writ  and  Return— (a)  in  General. — Though  bail  may  defeat 
an  action  against  them,  by  showing  that  the  writ  or  return  is  void,  it  is  not  every 
irregularity  which  may  be  taken  advantage  of  by  them.4 

Disagreement  between  English  and  American  Law. — In  consequence  of  the  difference 
in  their  views  as  to  the  purpose  of  the  execution  against  the  principal,  the 
English  and  American  courts,  as  will  appear  further  on,  differ  considerably 
in  a  number  of  instances  involving  questions  of  the  sufficiency  of  the  writ 
and  return.5 

(b)  The  Writ — Time  of  Issuing. — While  an  execution,  unless  revived  by  scire 
facias,  is  by  the  common  law  required  to  be  issued  within  a  year  and  a  day 
after  the  entry  of  the  judgment,6  the  fact  that  the  ca.  sa.  was  sued  out  after 
a  year  and  a  day  from  the  entry  of  the  judgment  was  held  an  irregularity 
which  could  not  be  taken  advantage  of  by  bail  in  a  suit  against  them.7 

Must  Conform  to  Judgment. — Generally  speaking,  in  order  to  fix  the  liability  of 
bail,  the  ca.  sa.  must  strictly  pursue  the  judgment  and  be  warranted  by  it.8 

Must  Issue  against  All  the  Defendants. — Hence  a  capias  issued  against  one  only 
of  several  defendants  has  been  held  void  as  to  the  bail.9 

Must  Be  for  Amount  of  Judgment. — And  it  has  been  held  that  if  a  ca.  sa.  is 
issued  for  an  amount  different  from  the  actual  amount  of  the  judgment,  the 
liability  of  the  bail  is  not  fixed.10 


1.  Cholmley  v.  Veal,  6  Mod.  304.  See  Fin- 
ley  v.  Smith,  3  Dev.  L.  (N.  Car.)  247. 

2.  See  Pearsall  v.  Lawrence,  3  Johns.  (N. 
Y.)  5H, 

3.  Finley  v.  Smith,  3  Dev.  L.  (N.  Car.)  247  ; 
Howzer  v.  Dellinger,  1  Ired.  L.  (N.  Car.)  475; 
opinion  by  Nash,  J.,  in  Jackson  v.  Hampton, 
10  Ired.  L.  (N.  Car.)  579. 

4.  Irregular  and  Voidable  Executions. — See 
Cholmley  v.  Veal,  6  Mod.  304;  Aires  v. 
Mardress,  1  Stra.  100;  Cholmondely  v.  Beal- 
ing,  2  Ld.  Raym.  1096;  Parker  v.  Bidwell,  3 
Conn.  84;  Howzer  D.  Dellinger,  1  Ired.L.  (N. 
Car.)  475.  But  see  Boggs  v.  Chichester,  13 
N.  J.  L.  209.    See  also  the  title  Executions. 

6.  See  Howzer  v.  Dellinger,  1  Ired.  L.  (N. 
Car.)  475. 

6.  See  the  title  Executions. 

7.  Cholmley  v.  Veal,  6  Mod.  304. 

Under  Kentucky  Statute. — By  the  Civil  Code 
of  Kentucky  it  was  required  that  the  execu- 
tion should  be  placed  in  the  sheriff's  hands 
within  twenty  days  from  the  judgment,  but  it 
is  not  necessary  in  order  to  fix  the  liability  of 
bail  that  the  return  should  be  made  in  twenty 
days.  Allc'orn  v.  Tuggle,  3  Mete.  (Ky.)  537  ; 
Abbott  v.  Daniel,  3  Mete.  (Ky.)  339. 

Delay  in  Issuing  Execution. — In  Georgia  it 
was  held  that  where  a  judgment  was  rendered 


on  the  28th  of  October,  1857,  and  the  execution 
did  not  issue  till  the  2d  of  November,  1857.  and 
the  clerk  testified  that  he  commenced  im- 
mediately after  court  to  make  out  his  execution 
docket,  and  the  execution  in  question  was  is- 
sued in  its  order,  there  was  no  such  unreason- 
able delay  in  issuing  the  process  as  would 
discharge  the  bail.  Deboard  v.  Brooks,  28 
Ga.  362. 

8.  1  Arch.  Pr.  K.  B.  283. 

Instance  of  Nonconformity  of  Execution  with 
Judgment. — Where  the  writ,  intended  as  a 
compliance  with  the  statutory  provision  re- 
quiring execution  against  the  body  of  the  prin- 
cipal to  fix  the  liability  of  the  bail,  directed 
the  sheriff  to  take  the  body  of  the  defendant 
"  to  satisfy  and  pay  the  commonwealth  cf 
Kentucky"  the  amount  of  the  judgment  re- 
cited to  have  been  adjudged  against  him  in 
favor  of  the  plaintiff,  it  was  held  that  the  exe- 
cution failed  utterly  to  pursue  or  conform  to 
the  judgment,  and  was  insufficient  to  fix  the 
liability  of  the  bail;  it  should  have  been  to 
pay  and  satisfy  the  plaintiff  in  the  judgment. 
Abbott  v.  Daniel,  3  Mete.  (Ky.)  339. 

9.  Howzer  v.  Dellinger,  1  Ired.  L.  (N. 
Car.)  475. 

10.  Brotherline  v.  Mallory,  8  Watts  (Pa.) 
132. 
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County  to  Which  Directed. —In  England  the  ca.  sa.  must  be  directed  to  the  county 
in  which  the  action  is  brought.1 

In  the  United  States — Defendant  having  Removed  from  County  of  Venue — Residence  Known. 
— Although  there  are  certain  early  cases  in  which  the  English  rule  is  adhered 
to,2  the  tendency  in  the  United  States  is  to  require  the  writ,  which  is  to  be 
issued  against  the  principal  before  proceeding  against  his  bail,  to  be  an  effec- 
tual one,  and  to  hold  that  when  it  is  known  that  the  defendant  has  removed 
from  the  county  where  the  venue  was  laid,  and  to  what  county  he  has  removed, 
the  writ  must  issue  into  the  county  where  he  then  resides.3 

Defendant's  Place  of  Residence  Not  Known. — But  the  plaintiff  is  not  charged,  at 
his  peril,  with  the  duty  of  taking  notice  of  the  defendant's  change  of  resi- 
dence; he  has  a  right  to  presume,  as  against  the  bail,  that  the  defendant's 
original  county  is  yet  the  county  of  his  residence,  and  until  it  is  shown  that 
he  knows,  or  has  reason  to  know,  the  contrary,  an  execution  issued  to  the 


1.  English  Rule. — Dudlow  v.  Watchorn,  16 
East  39;  Sandon  v.  Proctor,  7  B.  &  C.  800, 
14  E.  C.  L.  131. 

2.  English  Rule  Adhered  to  in  United  States. — 

Kennedy  v.  Spencer,  4  Port.  (Ala.)  428; 
Branch  v.  Webb,  7  Leigh  (Va.)  376.  See 
also  Crane  v.  Shaw,  13  Mass.  213 ;  Brown  v. 
Wallace,  7  Mass.  208. 

3.  English  Rule  Modified. — Johnson  v.  Myer, 
17  Hun  (N.  Y.)  232;  Finley  v.  Smith,  3  Dev. 
L.(N.Car.)  247;  Fuller  v.  Howard,  6  Vt.  561. 

Where  County  of  Defendant's  Residence  is 
Changed  by  Alteration  of  Boundaries. — A  de- 
fendant was  arrested  in  an  action  for  libel 
in  Morrisania,  Westchester  county.  But, 
when  the  judgment  was  recovered,  Morris- 
ania had  by  legislative  act  become  annexed  to 
New  York  county.  In  an  action  against  his 
bail  it  was  held  not  necessary  to  issue  an  exe- 
cution against  the  defendant's  person  to  the 
sheriff  of  Westchester  county.  Johnson  v. 
Myer,  17  Hun  (N.  Y.)  232. 

Where  Defendant  is  Arrested  in  Foreign 
County. — In  the  case  of  Crane  v.  Shaw,  13 
Mass.  213,  it  was  held  that  where  one  is 
arrested  and  gives  bail  to  a  constable  in  a 
county  other  than  that  of  his  residence,  a 
return  of  non  est  inventus  by  the  sheriff  of 
such  county  is  sufficient  foundation  for  a  scire 
facias  against  the  bail.  The  court  said  that 
"the  principal  being  at  all  times,  in  legal 
contemplation,  in  the  custody  of  the  bail,  the 
latter  may  at  his  pleasure  bring  him  within 
the  precinct  of  the  officer  holding  the  ex- 
ecution, and  offer  him  to  the  officer  to  be 
taken." 

But  in  the  later  case  of  Fuller  v.  Howard, 
6  Vt.  561,  it  was  held  that  in  a  case  of  this 
kind  the  execution  should  be  delivered  to, 
and  returned  by,  an  officer  of  the  county 
where  the  defendant  resides.  In  this  case  the 
reasons  advanced  by  the  court  in  the  Massa- 
chusetts case  for  its  decision  establishing  a 
different  rule  were  not  considered  of  suffi- 
cient force.  In  the  opinion  of  the  majority 
of  the  court,  delivered  by  Mattocks,  J.,  it  is 
said:  "  But  here  it  is  said  that  the  principal 
is  supposed  to  be  in  the  custody  of  the  bail. 
Then  where  the  bail  lives  would  seem  to  be 
the  proper  place  to  send  the  execution.  But 
though  this  supposition  is  but  a  legal  fiction, 
and  where  the  ancient  authors  say  the  bail 


has  the  principal  as  by  a  string,  it  must  be 
to  show  his  right  to  control  and  hold  the 
principal — not  the  actual  possession  of  him. 
Else,  why  the  right  to  take  him  on  Sunday — 
break  open  houses,  etc.  ?  Is  it  upon  the  prin- 
ciple of  an  escape?  However  this  may  be,  it 
cannot  but  be  known  that,  in  point  of  fact,  no 
such  custody  commonly  exists  ;  and  the  statute 
seems  not  to  have  gone  upon  this  ground ; 
for,  as  he  need  not  be  surrendered  in  court, 
if  produced  when  called  for,  on  this  hypoth- 
esis why  not  require  a  demand  of  the  bail 
like  that  of  the  receiptman  of  property  at- 
tached ?" 

Words  "Proper  County,"  In  Statute  Requiring 
Execution  against  Principal,  Construed. — Under 
a  statute  directing  that  the  plaintiff  shall  not 
proceed  against  the  bail  until  execution  has 
been  returned  that  the  defendant  is  not  to  be 
found  in  his  proper  county,  it  has  been  held 
that  the  proper  county  for  the  purposes  of  the 
action  must  be  taken  to  be  the  county  in  which 
the  defendant  was  found  when  the  suit  against 
him  was  brought.  Kennedy  v.  Spencer,  4 
Port.  (Ala.)  428.  In  delivering  the  opinion 
in  this  case,  Collier,  J.,  said:  "Stress  has 
been  laid  in  argument  upon  the  word  1  proper,' 
as  changing  the  practice  in  this  particular; 
and  it  is  argued  that  by  the  '  proper  county ' 
we  are  to  understand  the  county  of  the  de- 
fendant's residence.  We  think  otherwise,  and 
understand  it  to  refer  to  the  law  as  it  existed 
at  the  passage  of  the  act,  and  to  be  declara- 
tory of  it." 

But  in  construing  a  similar  statute  of  North 
Carolina,  in  the  case  of  Finley  v.  Smith,  3 
Dev.  L.  (N.  Car.)  247,  Ruffin,  J.,  after  stating 
that  the  rule  of  the  English  courts  resulted 
from  their  regarding  the  execution  against 
the  defendant  as  intended  merely  as  notice  to 
his  bail,  says:  "We  think,  however,  that  our 
legislature  meant  that  and  something  more 
in  our  statute,  and  that  the  ca.  sa.  is  required 
as  well  for  the  benefit  of  the  bail  as  the  plain- 
tiff. The  ca.  sa.  ought  to  be  issued  to  the 
county  where  it  may  be  executed  by  the  ac- 
tual arrest  of  the  defendant,  if  that  can  be 
done ;  and  if  that  cannot  be  done,  then  to  the 
county  in  which  it  will  most  probably  give 
notice  to  the  bail.  For  the  words  are  not 
'in  the  proper  county,'  but  'if  the  defendant 
cannot  be  found  in  his  proper  county.'  " 
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county  where  the  original  writ  was  served  must  be  held  to  charge  the  bail.1 
When  Returnable. — Where  a  writ  of  ca.  sa.  was  made  returnable  at  a  term  of 
court  already  passed,  it  was  held  that  the  bail  was  not  fixed  by  the  return 
of  such  writ  not  found.2 

(o)  Lodgment  of  Execution  with  Officer. — At  the  Common  Law,  if  the  plaintiff  elected 
to  pr<  iceed  against  the  body,  rather  than  the  property,  of  the  judgment  debtor, 
he  was  obliged  to  notify  the  bail  by  having  the  capias  ad  satisfaciendum  at 
the  sheriff's  office  at  least  four  days  before  the  return  day  ;3  otherwise  the 
bail  would  be  entitled  to  have  the  writ  set  aside,  thereby  avoiding  the  effect 
of  its  return  at  least  for  the  time  being.4 

By  the  statute  Law. — But,  generally  speaking,  in  the  statutory  system  of  bail 
which  obtains  in  the  United  States,  no  settled  rule  is  established  ascertaining 
the  shortest  time  before  the  return  day  in  which  it  is  requisite  that  the 
execution  should  be  delivered  to  the  officer.5  And  it  has  been  held  that 
the  only  time  necessary  for  the  ca.  sa.  to  remain  in  the  sheriff's  office  is 
that  which  will  enable  him  to  search  for  the  defendant  and  truly  to  return 
non  est  inventus.® 

(d)  Service  of  Writ — Necessity  of  Effort  to  Serve. — At  the  Common  Law,  if  the  ca.  sa. 

was  duly  left  at  the  sheriff's  office,  that  was  considered  a  demand  upon  the 
bail  to  surrender  the  principal,  and  since  notice  to  the  bail  was  the  end  aimed 
at,  no  further  inquiry  for  him  was  deemed  necessary.7 

In  the  United  States,  however,  it  is  quite  generally  required  that  the  plaintiff 
should  honestly  endeavor  to  obtain  satisfaction  from  the  principal  before  he 
is  permitted  to  have  recourse  against  the  bail.8 


1.  Benton  v.  Duffy,  Conf.  Rep.  (N.  Car.) 
98;  Finley  v.  Smith,  3  Dev.  L.  (N.  Car.)  247. 

Where  Defendant  Has  No  Fixed  Place  of  Resi- 
dence in  the  State. — It  was  said  by  Ruffin,  J., 
in  the  above  cited  case  of  Finley  v.  Smith,  3 
Dev.  L.  (N.  Car.)  247,  that  in  case  the  defend- 
ant leaves  the  state,  or  has  no  fixed  residence 
in  another  county  in  the  state,  the  writ  should 
issue  into  the  county  where  the  defendant  was 
originally  arrested. 

2.  Writ  Returnable  at  Term  Already  Passed. 
— Brown  ->.  Simpson,  3  Stew.  (Ala.)  331. 

3.  Johnson  v.  Rea,  1  Miles  (Pa.)  159.  See 
Stevens  v.  Bigelow,  12  Mass.  433 ;  Gillespie 
v.  White,  16  Johns.  (N.  Y.)  117. 

4.  Boggs  v.  Chichester,  13  N.  J.  L.  209; 
Rodney  v.  Hoskins,  2  Miles  (Pa.)  465  ;  Welsh 
v.  Mead,  9  Phila.  (Pa.)  261. 

5.  See  Allcorn  v.  Tuggle,  3  Mete.  (Ky.) 
537;  Stevens  v.  Bigelow,  12  Mass.  433. 

6.  Period  during  Which  Execution  must  Be  in 
Hands  of  Officer.  —  Howe  v.  Ransom,  1  Vt. 
276. 

In  Saunders  v.  Hughes,  2  Bailey  L.  (S.  Car.) 
513,  although  the  ca.  sa.  was  only  eleven  days 
in  the  sheriff's  office,  this  was  held  to  be  quite 
enough.  And  in  Rosenberg  v.  McKain,  3  Rich. 
L.  (S.  Car.)  145,  three  days  were  held  to  be 
enough.  But  in  Boggs  v.  Chichester,  13  N. 
J.  L.  209,  it  was  said  that  it  is  the  settled  prac- 
tice in  Neiv  Jersey,  as  well  as  in  England, 
that  the  ca.  sa.  shall  have  been  four  days  in 
the  hands  of  the  officer  before  the  return 
thereof. 

Fraudulently  Withholding  Execution  from  Of- 
ficer.— And  Putnam,  J.,  in  Stevens  v.  Bige- 
low, 12  Mass.  433,  says:  "If  the  plaintiff 
should  fraudulently  keep  the  execution  in  his 
own  possession  so  near  to  the  end  of  the  year 


as  that  after  the  delivery  the  officer  would  not 
have  any  opportunity  to  find  the  body,  *  *  * 
such  proceedings  would  furnish  the  bail  with 
a  sufficient  bar  to  the  plaintiff 's  scire  facias." 

7.  1  Arch.  Pr.  320;  Hunt  v.  Coxe,  3  Burr. 
1360.  See  Stevens  v.  Bigelow,  12  Mass.  433 ; 
Howzer  v.  Dellinger,  1  Ired.  L.  (N.  Car.)  475  ; 
Nash,  J.,  in  Jackson  v.  Hampton,  10  Ired.  L. 
(N.  Car.)  579. 

False  Return. — Where  the  plaintiff  had  pro- 
cured a  return  of  non  est  inventus  against  the 
principal  in  order  to  found  proceedings 
against  the  bail,  although  the  principal  was 
at  the  same  time  in  the  custody  of  the  sheriff 
who  made  the  return,  it  was  argued,  in  oppo- 
sition to  a  rule  setting  aside  the  writ  of  scire 
facias  against  the  bail,  that  lodging  the  ca.  sa. 
against  the  principal  in  the  sheriff 's  office 
was  little  more  than  form,  and  intended  merely 
to  intimate  to  the  bail  that  the  plaintiff  meant 
to  proceed  against  them.  But  the  court  said 
that  the  party  procured  the  return  of  non  est 
inventus  at  his  own  peril,  and  the  rule  was 
made  absolute.    Burks  v.  Maine,  16  East  2. 

Direction  to  Return  Non  Est  Inventus. — In 
Magnay  v.  Monger,  4Q.  B.  817,  45  E.  C.  L. 
817,  it  was  held  that  where  a  ca.  sa.  is  de- 
livered to  the  sheriff  with  an  indorsement 
directing  it  to  be  returned  "  non  est  inventus" 
the  meaning  is  merely  that  the  sheriff  need 
not  look  for  the  defendant;  but  it  must  be 
understood  with  this  qualification,  that  if  the 
defendant  surrenders  himself  the  sheriff  must 
take  him. 

8.  See  Stevens  v.  Bigelow,  12  Mass.  433; 
Stevens  v.  Adams,  Brayt.  (Vt.)  29. 

Where  there  Are  Several  Defendants. — Where 
a  joint  judgment  was  recovered  against  three 
persons,  and  a  ca.  sa.  was  issued  against  all, 
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Officer  must  Exercise  Due  Diligence. — In  order  to  fix  the  liability  of  bail  the 
officer  with  whom  the  execution  against  the  person  of  the  principal  has  been 
placed  must  use  due  diligence  to  arrest  him.1 

Diligence  a  Question  of  Fact. — And  whether  such  diligence  has  been  exercised 
is  generally  a  question  of  fact  depending  upon  all  the  circumstances.2 

(e)  The  Return — aa.  Sufficiency  of  Return. — The  return  which  is  usually 
required  in  order  to  fix  the  bail  is  one  of  "  not  found."  3 

bb.  Time  of  Making  Return — On  Return  Day. — A  return  of  non  est  inventus, 
fairly  made,  at  any  reasonable  and  convenient  time  during  the  return  day,  will 
charge  bail  for  the  avoidance  of  the  principal;  the  officer  need  not  wait  till 
the  last  hour  of  that  day.4 

At  Adjourned  Term. — It  has  been  held  that  when  the  term  to  which  an 


but  by  direction  of  the  creditor  was  not  ex- 
ecuted as  to  two  of  the  defendants,  and  was 
returned  non  est  inventus  as  to  the  third,  it 
was  held  that  the  bail  of  the  latter  was  not 
liable.  The  creditor  must  honestly  try  to 
collect  the  money  from  all  the  principals  be- 
fore coming  on  the  bail  of  one.  Trice  v. 
Turrentine,  5  Ired.  L.  (N.  Car.)  236. 

Directions  by  Plaintiff  or  Attorney  to  Prevent 
Service. — In  Michigan  and  New  York  it  is 
provided  by  statute  that  a  direction  given,  or 
other  fraudulent  or  collusive  means  used,  by 
the  plaintiff  or  his  attorney  to  prevent  the 
service  of  the  execution,  constitutes  a  defense 
to  an  action  against  the  bail.  How.  Michigan 
Stat.,  §  7334;  New  York  Code,  §  599. 

Under  a  statute  of  this  kind  it  has  been 
held  that  a  direction  to  the  sheriff  to  prevent 
a  service  of  the  writ  is  a  defense  to  the  bail 
although  neither  fraud  nor  collusion  is  al- 
leged. Bishop  v.  Earl,  17  Wend.  (N.  Y.) 
317;  Douglas  v.  Haberstro,  88  N.  Y.  611. 

But  it  has  been  held  that  the  fact  that  the 
sheriff  might  have  arrested  the  defendant  is 
no  defense,  if  the  plaintiff  gave  no  directions 
to  prevent  service,  and  no  fraud  or  collusion  is 
chargeable  upon  the  plaintiff.  Bradley  v. 
Bishop,  7  Wend.  (N.  Y.)  352;  Lyman  Gid- 
dey,  96  Mich.  401. 

1.  Officer  must  Endeavor  to  Take  Principal. — 
Edwards  v.  Gunn,  3  Conn.  316  ;  Bebee  v.  Gard- 
ner, 11  Conn.  104;  Hall  t>.  White,  27  Conn. 
488;  Beach  v.  Elliott,  44  Conn.  237. 

Under  Statute  Requiring  Notice  to  Bail. — In  a 
case  by  bail  against  a  sheriff  for  a  false  return, 
it  was  held  that  the  Maine  statute  (Me.  Stat. 
1821,  c.  67,  §  1  ;  see  also  Me.  Rev.  Stat.  1871,  c. 
85,  §  6)  which  declared  that  the  sheriff  should, 
at  least  fifteen  days  before  the  return  day,  no- 
tify the  bail  that  he  could  not  find  the  princi- 
pal debtor,  nor  any  property  wherewith  to 
satisfy  the  execution,  did  not  excuse  him  from 
diligent  search  for  the  principal's  body  and 
property.    Kidder  v.  Parlin,  7  Me.  80. 

2.  Wnat  Constitutes  Diligence  a  Question  of 
Fact. — Bebee  v.  Gardner,  11  Conn.  104;  Hall 
v.  White,  27  Conn.  488. 

Sheriffs  Neglect  to  Inquire  of  Plaintiff  as  to 
Defendant's  Whereabouts. — It  cannot  be  said  as 
a  matter  of  law  that  the  sheriff's  neglect  to 
inquire  of  the  plaintiff  in  the  execution  as  to 
the  defendant's  whereabouts  tends  to  show 
negligence.    Koch  v.  Coots,  43  Mich.  30. 

3.  Return  of  Execution  -  'Unsatisfied." — 'Under 
a  statute  prohibiting  suit  on  a  recognizance 


of  special  bail  until  the  sheriff  where  the  ar- 
rest was  made  shall  have  returned  an  execu- 
tion against  the  defendant's  body  that  he 
"could  not  be  found  within  his  county,"  it 
was  held  that  the  return  of  an  execution  against 
the  body  as  "  unsatisfied  "  merely  was  of  no 
force  whatever  as  a  preliminary  to  an  action 
on  the  recognizance  of  bail.  Barnum  v.  Wa- 
terbury,  38  Mich.  280. 

Return  that  Bail  has  been  Notified,  etc. — A 
return  of  an  officer  upon  an  execution,  that  he 
had  given  notice  to  the  bail,  etc.,  but  the  bail 
had  not  produced  the  principal,  and  he  there- 
fore returned  non  est,  is  not  sufficient  to 
charge  the  bail.  Rowell  v.  Hoit,  8  N.  H. 
38. 

Return  that  Judgment  Debtor  has  Enlisted  In 
United  States  Army. — Thus  the  return  of  an 
execution  by  the  officer,  that  the  judgment 
debtor  had  enlisted  as  a  soldier  in  the  service 
of  the  United  States,  was  held  not  to  be  a  re- 
turn of  non  est  inventus,  nor  sufficient  to 
charge  the  bail.  Herrick  v.  Richardson,  11 
Mass.  234. 

Instances  of  Sufficient  Returns. — In  an  action 
against  bail,  the  following  was  held  a  suffi- 
cient return  of  non  est  to  charge  them,  viz. : 
"  N.  E.  L,  per  Jackson,"  and  "  I  have,  by  my 
deputy,  John  T.  Smart,  made  diligent  search 
for  the  defendant,  but  could  not  find  him. 
John  R.  Cleary,  sheriff" — this  return  purport- 
ing to  have  been  sworn  to  before  a  clerk  of 
the  sheriff's  office,  and  signed  in  his  hand- 
writing, the  sheriff  and  Jackson  being  dead, 
and  no  explanation  obtainable.  Mathewson 
v.  Moore,  2  McCord  L.  (S.  Car.)  315. 

Where  the  officer,  under  date  of  the  return 
day,  makes  return  of  non  est,  and  that  he  has 
given  notice  to  the  bail,  but  does  not  state 
that  he  kept  the  execution  in  his  hands  dur- 
ing the  intermediate  time,  in  a  set. fa.  against 
the  bail  reciting  this  return  the  court  will 
presume  that  the  execution  was  properly  kept 
by  the  officer  in  the  intermediate  time. 
Wheelock  v.  Hall,  3  N.  H.  310. 

In  Virginia  a  return  to  a  set.  fa.  that  the 
defendants  "are  not  inhabitants  of  my  baili- 
wick, and  are  not  found  within  the  same,"  was 
held  not  to  be  a  sufficient  return  of  a  nihil; 
it  should  have  been  stated  that  the  defendants 
had  nothing  in  the  bailiwick  by  which  they 
could  be  summoned.  Leef.  Chilton,  5  Munf. 
(Va.)  407. 

4.  Before  Last  Hour  of  Return  Day. — Bull  v. 

Clarke,  2  Met.  (Mass.)  587. 
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execution  is  returnable  is  adjourned  to  a  specified  day,  a  return  made  at 
the  adjourned  term  is  regular  and  sufficient  to  fix  bail.1 

Before  the  Return  Day. — The  weight  of  authority  sustains  the  view  that  bail 
cannot  be  charged  for  the  avoidance  of  the  principal,  by  a  return  of  non  est 
inventus  before  the  return  clay  of  the  execution;2  because  the  bail  have  a 
right,  at  any  time  during  the  life  of  the  execution,  to  surrender  the  principal 
and  exonerate  themselves  from  liability.3  In  some  states,  however,  the 
courts,  in  certain  early  cases  of  lesser  authority,  favored  the  view  that  the 
return  within  the  time  that  the  ca.  sa.  had  to  run  would  not  release  the  bail, 
provided  there  was  a  reasonable  time  allowed  to  surrender  the  principal 
before  such  return  was  made.4 

Delay  in  Making  Return. — Statutes  sometimes  require  that  executions  shall 
be  made  returnable  within  a  certain  time;5  and  it  has  been  held  that,  in  order 


1.  Return  of  Execution  at  Adjournment  Term 
Fixes  Ball. — Where  the  defendant,  in  an  action 
on  a  bail  bond,  objected  to  a  judgment  thereon 
on  the  ground  that  "  the  ca.  sa.,  being  re- 
turnable to  the  November  term  of  1857,  had 
an  entry  of  non  est  inventus  dated  January  11, 
1858,"  the  court,  in  Aycock  v.  Leitner,  29  Ga. 
197,  by  Benning,  J.,  said  :  "  But  the  Novem- 
ber term  was  adjourned  until  a  day  in  Janu- 
ary, and  the  day  on  which  the  entry  was  dated 
was  a  day  in  that  adjourned  term.  The  ad- 
journment of  the  court  in  this  way  merely 
enlarged  the  November  term,  and  made  it  in- 
clude the  days  in  January  during  which  the 
court  sat.  This  return,  therefore,  was  per- 
fectly regular.  Besides,  the  fact  that  the 
sheriff  kept  the  writ  in  his  hands  till  January, 
when  he  might  have  returned  it  in  November, 
was  to  the  benefit  of  the  bail.  We  can  see 
nothing  valid,  then,  in  the  second  objection." 

2.  View  that  Ball  Is  Not  Fixed  by  Premature 
Return. — Lichten  v.  Mott,  10  Ga.  138;  Niles 
v.  Field,  2  Met.  (Mass.)  327;  Rowland  v. 
Seymour,  2  Met.  (Mass.)  590;  McAuliffe  v. 
Lynch,  17  R.  I.  410;  Ancrum  v.  Sloan,  1 
Rich.  L.  (S.  Car.)  421;  Saunders  v.  Bobo,  2 
Bailey  L.  (S.  Car.)  492.  See  also  Hall  v.  White, 
27  Conn.  488:  Chesebro  Barme,  163  Mass. 
79.    But  see  Wehrle  v.  Gurney,  146  Mass.  331. 

Return  during  Vacation  Preceding  Return 
Day — South  Carolina. — It  was  decided  in  An- 
crum v.  Sloan,  1  Rich.  L.  (S.  Car.)  421,  that  a 
return  of  non  est  inventus  .made  by  the  sher- 
iff during  the  vacation  in  which  a  ca.  sa.  is 
lodged  will  not  fix  the  bail,  so  as  to  authorize 
proceedings  against  them  returnable  to  the 
next  term.  But  in  Farrarx>.  Barnes,  12  Rich.  L. 
(S.  Car.)  224,  it  was  held  that  a  return  of  non 
est  made  by  the  sheriff  during  vacation  is 
sufficient  to  fix  bail  after  the  return  day  of  the 
ca.  sa.  has  passed,  such  return  day  being  the 
first  day  of  the  next  term.  "  The  earliest  re- 
turn day  of  the  ca.  sa.,"  says  Wardlaw,  J.,  in 
delivering  the  opinion  of  the  court  in  this 
case,  "is  properly  the  first  day  of  the  term 
next  after  its  lodgment,  and  one  term  must 
intervene  between  its  lodgment  and  the  com- 
mencement of  proceedings  against  the  bail. 
But  it  is  not,to  be  understood  that  the  labor 
of  writing  out  the  returns  on  the  very  day 
when  they  become  effective  —  the  first  day  of 
the  term  —  is  required.  A  return  written  be- 
fore becomes  effective  when  the  return  day 


arrives.  This  is  especially  true  in  reference 
to  the  return  of  non  est  inventus  for  fixing 
bail,  because  the  lodgment  of  the  ca.  sa.  is  in- 
tended only  as  notice  to  the  bail,  and  whether 
the  sheriff  could  or  could  not  have  actually 
obeyed  the  mandate  of  the  ca.  sa.  by  arresting 
the  principal  is  immaterial  if  he  makes  the 
return  of  non  est  inventus" 

3.  Reason  for  the  Rule. — In  the  opinion  de- 
livered in  the  case  of  Lichten  v.  Mott,  10 
Ga.  138,  by  Lumpkin,  J.,  it  is  said  that  the 
Georgia  statute  regulating  the  proceedings 
against  bail  is  remedial,  and  should  have  a 
liberal  construction  in  favor  of  bail.  "  It  pro- 
vides that  bail  shall  not  be  liable  until  a 
capias  ad  satisfaciendum  shall  first  be  issued 
on  the  final  judgment  against  the  principal, 
and  he  cannot  be  found.  But  it  stops  not 
here,  but  further  enacts  that  the  bail  may 
surrender  the  principal  in  his  discharge  at  or 
before  the  entering  up  of  final  judgment  on 
the  scire  facias,  either  in  open  court,  in  term 
time,  or  to  the  sheriff  of  the  county  in  which 
the  principal  may  reside  at  any  time  in  va- 
cation. The  true  intent  and  meaning  is  that 
the  effort  to  arrest  the  principal  must  be  done 
reasonably,  and  not  in  a  manner  as  is  often 
practiced,  and  calculated  unfairly  and  unnec- 
essarily to  fix  the  bail.  To  prevent  this,  there 
should  be  a  fixed  and  uniform  rule  as  to  the 
time  of  return,  and  that  rule  should  be  such 
as  will  give  the  bail  all  the  time  for  the  sur- 
render of  the  principal  which  will  be  con- 
sistent with  the  safety  of  the  officer.  For  he 
never  ought  to  be  permitted  to  return  a  en.  sa. 
until  his  duty  or  his  safety  requires  it;  neither 
of  which,  I  remark,  required  him  to  return 
this  execution,  as  we  have  seen  by  the  Act  of 
1810,  until  the  first  day  of  the  next  term  of 
the  court  to  which  it  was  returnable." 

4.  View  that  Return  Made  before  Return  Day 
may  Fix  Bail. — Fitch  v.  Loveland,  Kirby 
(Conn.)  380;  Collins  v.  Cook,  4  Day  (Conn.) 
1 ;  Howe  -•.  Ransom,  1  Vt.  276. 

6.  See  Wilson  v.  Eads,  Hempst.  (U.  S.)  284. 
Kentucky  Statute  Construed. — Under  a  statute 
(Kentucky  Civil  Code,  §  198;  see  Abbott  v. 
Daniel,  3  Mete.  (Ky. )  339)  making  "a  re- 
turn of  '  not  found  '  upon  an  execution  against 
the  body  of  the  defendant,  placed  in  the  hands 
of  the  sheriff  of  the  count)'  in  which  he  was 
arrested,  within  twenty  days  after  it  might 
have  issued  upon  the  judgment,"  necessary  to 
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to  charge  bail,  the  officer  holding  the  writ  is,  under  a  statute  of  this  kind, 
bound  to  return  it  within  the  life  of  the  execution.1 

(3)  Sheriff's  Return  Conclusive  upon  Bail. — It  seems  that  the  return  of  the 
sheriff  cannot  be  questioned  in  the  action  against  the  bail.2 

c.  RIGHTS  OF  BAIL — (1)  Against  the  Principal — Implied  Indemnity. — In 
the  law  of  suretyship  it  is  well  established  that  the  contract  implies  a  right 
in  the  surety  to  be  indemnified  by  the  principal.3  This  rule  also  obtains  in 
the  law  of  bail  in  civil  cases;  the  principal  in  a  recognizance  executed  in  a 
civil  case  shall  indemnify  his  bail  for  any  loss  the  latter  may  have  sustained 
by  reason  of  the  breach  of  the  undertaking.4 

(2)  Against  Person  Jointly  Indebted  with  Principal. — But,  while  bail  may 
look  to  his  principal  for  indemnity,  it  does  not  follow  that  he  may  resort  to 
another  person  who  was  jointly  liable  with  his  principal  for  the  debt  in  suit,6 
unless,  perhaps,  the  principal  was  merely  a  surety,  and  such  other  person  the 
principal  debtor.6 


fix  the  liability  of  the  bail,  it  was  held  that 
to  fix  the  liability  of  the  bail  in  a  civil  action 
it  was  not  necessary  that  the  return  of  "  not 
found  "  should  be  made  within  twenty  days 
after  the  judgment  against  the  defendant;  the 
period  prescribed  was  said  to  relate,  not  to 
the  return  of  the  officer,  but  to  the  placing  of 
the  execution  in  the  hands  of  the  sheriff. 
Allcorn  v.  Tuggle,  3  Mete.  (Ky.)  537. 

1.  Return  within  Life  of  Execution  Required. — 
Turner  v.  Lowry,  2  Aik.  (Vt.)  72,  overruling 
Stevens  v.  Adams,  Brayt.  (Vt.)  29. 

2.  Return  of  Sheriff  Conclusive  In  Action 
against  Ball. — Cozine  v.  Walter,  55  N.  Y.  304; 
Hissong  v.  Hart,  39  N.  Y.  Super.  Ct.  411. 

In  Winchel  v.  Stiles,  15  Mass.  232,  it  was 
held  that  it  is  no  bar  to  scire  facias  against 
bail,  where  a  non  est  inventus  has  been  re- 
turned upon  the  execution,  that  the  principal 
was  abiding  in  the  county  of  the  sheriff,  al- 
ways ready  and  willing  to  render  his  body  in 
execution,  and  did  not  avoid  arrest.  The 
court  said:  "It  would  be  injurious  to  credit- 
ors, and  be  the  cause  of  much  confusion,  if 
that  return  were  to  be  considered  as  open  to 
question  by  the  bail." 

3.  See  the  title  Suretyship. 

4.  Highm.  on  Bail  204;  Petersd.  on  Bail 
516;  Adair  v.  Campbell,  4  Bibb  (Ky.)  13. 
See  May  v.  Williams,  61  Miss.  125,  48  Am. 
Rep.  80;  Reynolds  v.  Harral,  2  Strobh.  L.  (S. 
Car.)  87. 

Where  Principal  has  been  Discharged  under 
Insolvency  Laws. — Where  a  judgment  is  ob- 
tained against  bail,  and  the  principal  is  after- 
wards discharged  under  the  insolvency  law, 
and  the  bail  then  pay  the  debt  on  a  capias  ad 
satisfaciendum  against  them,  thev  may  re- 
cover indemnity  of  the  principal  notwith- 
standing the  discharge.  "  The  debt  was  not 
made  certain  until  after  the  defendant's  dis- 
charge." Buel  v.  Gordon,  6  Johns.  (N.  Y.) 
126. 

Recovery  of  Money  Expended  in  Arresting 
Principal. — In  Fisher  v.  Fallows,  5  Esp.  171, 
Lord  Ellenborough  allowed  bail  to  recover 
against  his  principal  the  expense  of  send- 
ing after  him  to  take  him  for  the  purpose 
of  making  a  surrender.  The  bail,  said  he, 
has  a  right  to  surrender  the  principal  in 
his  own  discharge  and  for  his  own  security; 


and  if  the  principal  absconds  so  that  he  can- 
not be  had,  the  bail  may  take  every  proper 
and  necessary  step  to  secure  him. 

Lien  on  Land. — Bail  do  not,  in  equity,  ac- 
quire any  lien  on  a  tract  of  land  for  their 
indemnity,  though  the  debt  they  have  paid 
was  for  the  price  which  the  principal  engaged 
to  pay  therefor.  Adair  v.  Campbell,  4  Bibb 
(Ky.)  13. 

5.  Recourse  to  Person  Jointly  Indebted  with 
Principal. — In  Cunningham  v.  Clarkson, 
Wright  (Ohio)  217,  it  was  held  that  the  bail 
of  A  and  B,  upon  being  sued,  cannot  look  to 
one  who  was  jointly  liable  with  A  and  B  for 
the  debt  on  account  of  which  he  went  bail. 
A  similar  case  is  that  of  Osborn  v.  Cunning- 
ham, 4  Dev.  &B.  L.  (N.  Car.)  423,  where  it  was 
held  that  if  two  joint  obligors  are  sued,  and 
one  of  them  give  bail,  such  bail  cannot,  upon 
being  compelled  to  pay  the  debt,  maintain  an 
action  against  the  other  obligor  for  money 
paid,  there  being  no  privity  between  the  bail 
of  one  obligor  and  his  coobligor.  And  see 
the  comments  on  this  case  in  Jackson  v. 
Hampton,  10  Ired.  L.  (N.  Car.)  579. 

Recourse  to  Principal's  Partner. — And  it  has 
been  held  that  the  bail  of  one  partner,  who 
have,  as  such  bail,  been  compelled  to  pay  a 
judgment  recovered  against  that  partner  for 
a  firm  debt,  cannot  recover  at  law  from  the 
other  partner  any  part  of  the  sum  thus  paid 
by  them.  Bow-man  v.  Blodgett,  2  Met. 
(Mass.)  308. 

Recourse  to  Surety  of  Principal  on  Obligation 
in  Suit. — On  the  question  whether  one  who 
becomes  a  surety  in  the  course  of  legal  pro- 
ceedings against  the  principal  will  be  subro- 
gated to  the  rights  and  remedies  of  the  cred- 
itor against  the  plaintiff's  surety  on  the 
obligation  in  suit,  see  the  title  Suhrogation. 

6.  Recourse  to  Principal  Debtor  for  Whom 
Defendant  Was  Surety. — In  the  above-cited  case 
of  Cunningham  Clarkson,  Wright  (Ohio) 
217,  it  was  said:  "Rail  may  resort  to  his 
principal  for  indemnity;  but  not  to  another 
person  merely  because  that  other  person  was 
liable  for  the  same  original  debt,  and  might 
be  liable  over  to  the  principal  of  the  bail  if 
he  were  compelled  to  pay"  the  debt. 

The  case  of  Pierson  v.  Catlin,  3  Vt.  272, 
however,  recognizes  the  principle  that  when 
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:  .  [gainst  Person  Fraudulently  Aiding  Principal  to  Abscond. — It  has  been 
held  that  the  bail  of  a  person  arrested  upon  a  capias  ad  respondendum  may, 
at  common  lav  ,  maintain  an  action  against  a  person  who  fraudulently  aids 
and  assists  the  principal  in  absconding  from  the  state,  in  consequence  of 
which  the  bail  is  compelled  to  pay  the  debt.1 

(4)  Contribution  from  Cosurety. — Where  one  of  the  sureties  in  a  bail  bond 
voluntarily  satisfies  the  judgment  rendered  against  the  principal,  and  thereby 
deprives  his  cosurety  of  his  privilege  of  surrendering  the  principal,  he  cannot 
compel  such  cosurety  to  a  contribution.2 

(5)  Right  to  Arrest  Principal. — In  contemplation  of  law,  the  principal, 
from  the  time  of  entering  into  the  recognizance  or  bail  bond,  is  in  the 
continual  custody  of  his  bail,  who  may,  at  any  time  before  the  right  to  render 
the  principal  in  their  discharge  is  extinguished,3  take  him  into  actual  custody.4 


the  bail  of  a  person  who  was  merely  surety, 
pays  the  judgment  against  his  principal,  he  is 
subrogated  to  the  rights  of  his  principal,  as 
surety,  to  indemnification  by  the  principal 
debtor.  And  it  was  held  that  an  agreement 
between  the  payee  of  a  promissory  note  and  A, 
one  of  the  three  signers  and  one  of  the  two 
principals,  by  which  A  is  to  be  discharged  from 
all  further  liability  thereon,  will  not  be  en- 
forced in  equity  after  the  payee  has,  by  order  of 
court,  assigned  the  judgment  rendered  on  the 
said  note  to  one  who  had  paid  the  amount  as 
bail  for  the  person  who  had  signed  the  note 
as  surety.  But  compare  Pierson  v.  Catlin,  18 
Vt.  77.    And  see  the  title  Subrogation. 

1.  March  v.  Wilson,  Busb.  L.  (N.  Car.)  143. 

2.  Contribution  by  Bail  Deprived  of  Right  to 
Surrender. — In  Skillin  v.  Merrill,  16  Mass. 
40,  it  was  held  that  since  the  law  did  not  allow 
bail  to  surrender  the  principal  in  their  dis- 
charge after  they  were  served  with  scire 
facias,  if  one  of  the  sureties  in  a  bail  bond 
voluntarily  satisfied  the  judgment  recovered 
against  the  principal  after  execution  issued 
and  non  est  inventus  returned,  but  before  scire 
facias  served  and  entered,  he  could  not  com- 
pel his  cosurety  to  a  contribution.  In  the 
opinion  delivered  in  this  case  by  Parker,  C. 
J.,  it  is  said:  "In  the  case  of  a  voluntary 
payment  of  money  actually  due,  to  avoid  a 
suit,  there  is  no  doubt  that  he  who  pays  the 
money  may  compel  his  cosurety  to  contrib- 
ute. But  the  contract  in  this  case  is  of  a 
different  nature.  The  principal  in  the  bond 
has  stipulated  that  he  will  abide  the  judgment 
upon  the  suit,  and  the  sureties  are  only 
answerable  for  the  debt  in  case  of  his  default, 
and  the  law  secures  to  the  bail  or  sureties  the 
privilege  of  surrendering  the  principal  at  any 
time  before  final  judgment  against  them  upon 
the  scire  facias,  they  paying  the  costs  of  that 
suit.  This  is  a  valuable  privilege  to  the  bail, 
which  ought  not  te  be  intercepted  by  one,  to 
the  prejudice  of  the  other.  The  facts  in  the 
case  before  us  show  very  strongly  an  inten- 
tion on  the  part  of  the  present  defendant  to 
have  availed  himself  of  this  privilege,  which 
he  could  not  do,  as  the  law  then  was,  until  he 
had  been  served  with  scire  facias,  and  the 
action  entered  in  court.  He  was  not  abso- 
lutely indebted  in  consequence  of  becoming 
bail,  or  because  non  est  inventus  was  re- 
turned upon   the  execution.    The  law  gave 


him  the  means  of  avoiding  the  debt,  by  sur- 
rendering the  principal  before  judgment  upon 
the  scire  facias,  upon  the  penalty  of  the  costs 
of  that  suit  only.  Of  this  privilege  he  was 
deprived  by  the  voluntary  interference  of  the 
plaintiff ;  and  for  that  cause  he  is  not  equita- 
bly bound  to  contribute  a  moiety  of  the  debt 
and  costs.  The  plaintiff's  conduct  was  fair 
and  honest;  but  he  innocently  did  a  mischief 
to  the  defendant." 

3.  Right  to  Arrest  Principal  Dependent  on 
Right  to  Surrender. — "  The  only  legal  purpose 
known  to  the  law,  for  which  the  bail  may  take 
the  principal  into  custody,  is  to  surrender 
him,  and  thus  discharge  himself  from  liabil- 
ity as  bail.  When,  therefore,  there  is  no  legal 
right  to  surrender  the  principal,  there  is  no 
legal  purpose  for  which  the  bail  can  take  and 
keep  him  in  custody."  Fletcher,  J.,  in  Com. 
v.  Johnson,  3  Cush.  (Mass.)  454.  See  Baker 
Mfg.  Co.  v.  Fisher,  35  Kan.  659;  Johnson  v. 
Boyer,  3  Watts  (Pa.)  376,  27  Am.  Dec.  363, 
and  the  title  Bail  in  Criminal  Cases. 

Death  of  Plaintiff. — The  death  of  the  plain- 
tiff does  not  .  have  the  effect  of  discharging 
the  bail,  or  of  affecting  the  recognizance  by 
which  he  is  bound,  and  therefore  the  fact 
that  the  creditor  has  died  since  the  recovery 
of  the  judgment  does  not  affect  the  right  of 
bail  to  arrest  the  principal.  Parker  v.  Bid- 
well,  3  Conn.  84. 

Forfeiture  of  Recognizance  In  Criminal  Case 
— Right  to  Arrest  Principal  Extinguished. — It  has 
accordingly  been  held  that,  after  the  forfeiture 
of  a  recognizance  in  a  criminal  case  has  been 
entered  of  record,  the  bail  cannot  exonerate 
himself  by  a  surrender  of  the  principal,  and 
consequentlyhas  no  right  to  arrest  and  detain 
him  for  that  purpose.  Com.  v.  Johnson,  3 
Cush.  (Mass.)  454. 

4.  Payne  v.  Spencer,  6  M.  &  S.  231 ;  Sheers 
v.  Brooks,  2  H.  Bl.  120;  Parker  v.  Bidwell, 
3  Conn.  84;  Henderson  v.  Lynd,  2  Martin 
(La.)  57,  5  Am.  Dec.  726. 

In  Bastardy  Proceedings. — This  right  obtains 
in  bastardy  proceedings  as  well  as  other  cases; 
the  surety  in  a  bastardy  prosecution  may 
deliver  up  his  principal,  to  release  himself 
from  liability  on  his  bond.  Turner  v.  Wilson, 
49  Ind.  581. 

Where  Principal  has  Escaped  after  Surrender. 
— As  the  force  of  a  special  bail  piece  is  spent 
by  the  arrest  of  the  principal  on  a  ca.  sa., 
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What  Authority  Necessary. — The  right  of  bail  to  seize  the  principal  results  from 
the  nature  of  the  undertaking  of  bail,  and,  there  being  no  statute  provision  to 
the  contrary,  need  not  be  exercised  by  process;  ordinarily,  bail  may  arrest  the 
principal  without  any  warrant  1  or  bail  piece.2 

Where  the  Principal  is  Imprisoned. — It  seems  that  where  the  principal  has  been 
arrested  in  a  civil  action  or  upon  a  criminal  charge,  and  is  imprisoned,  he 
may  be  brought  into  court  upon  a  habeas  corpus  and  surrendered.3 

Taking  Principal  on  Sunday. — The  principal  is,  as  has  been  said,  considered  to 
be  in  the  custody  of  the  bail ;  taking  him  into  actual  custody  is  not  regarded 
as  service  of  process  or  an  original  taking,  but  as  a  continuation  of  the 
custody  committed  to  the  bail  at  the  principal's  request.4  The  principal 
may,  therefore,  be  taken  on  Sunday.5 

Taking  Principal  while  Attending  Court. — For  the  same  reason  bail  may  take  the 
principal  while  attending  court.6 

Employment  of  Force. — It  has  been  said  that  if  the  principal  is  refractory  the 
bail  may  use  force.7 

Entry  of  Principal's  Dwelling. — The  bail  has  a  right  to  be  constantly  with  the 
principal,  and  may  enter  his  house  to  take  him.8 

Breaking  Doors. — Generally,  the  bail  has  a  right  to  break  the  outer  door  of 
the  principal  after  having  signified  the  cause  of  his  coming  and  requested 
admission.9    However,  if  his  safety  requires  it,  the  bail  will  be  justified  in 


though  he  escapes,  the  bail  cannot  afterwards 
jurrender  him.    Ex  p.  Badgley,  7  Cow.  (N. 

Y.)472. 

Principal  Privileged  from  Arrest  by  Bankrupt 
Law. — Though  the  Act  5  Geo.  II.,  c,  30,  pro- 
tected a  bankrupt  from  arrest  by  his  creditors, 
it  was  held  that  the  taking  of  a  bankrupt  by 
his  bail  was  not  an  arrest  by  a  creditor  within 
the  meaning  of  the  act.  Payne  v.  Spencer,  6 
M.  &  S.  231.    Ex  p.  Gibbons,  1  Atk.  239. 

1.  Warrant  Not  Necessary. — State  v.  Cun- 
ningham, 10  La.  Ann.  393;  Com.  v.  Brickett, 
8  Pick.  (Mass.)  138. 

2.  Bail  Piece  Not  Necessary. — Worthen  v. 
Prescott,  60  Vt.  68.  It  is  said  in  this  case  that 
the  right  of  bail  to  apprehend  their  principal 
is  not  at  all  dependent  upon  their  having  a 
bail  piece,  which  is  not  process,  nor  in  the 
nature  of  process,  but  is  only  evidence  that 
the  surety  has  become  bail. 

Arrest  of  Principal  by  Ball  under  Void  Recog- 
nizance.— Where  the  special  bail  of  a  defend- 
ant in  a  suit  before  a  justice,  with  a  view  to 
discharge  his  liability  obtained  a  transcript 
from  the  justice's  docket,  which  he  bona  fide 
considered  and  employed  as  sufficient  authority 
in  arresting  and  committing  the  defendant,  al- 
though the  recognizance  of  bail  in  the  form  in 
which  it  was  taken  was  void,  the  transcript  was 
nevertheless  such  a  color  of  authority  as  would 
not  aggravate  the  damages  in  a  suit  afterwards 
brought  against  him  by  such  defendant  for  an 
assault  and  battery  and  for  false  imprison- 
ment. Campbell  v.  Rishaberger,  2  Watts 
(Pa.)  447. 

3.  Sharp  v.  Sheriff,  7  T.  R.  222;  Bigelow 
v.  Johnson,  16  Mass.  218.  See  Chandler  v. 
Byrd,  1  Ark.  152;  and  infra,  this  section, 
Surrender  of  Principal — Mode  of  Surrender .  ■ 
Compare  Granberry  v.  Pool,  3  Dev.  L.  (N. 
Car.)  155. 

In  the  case  of  Fowler  v.  Dunn,  4  Burr.  2034, 
a  habeas  corpus  was  moved  for  on  behalf  of 

3  C.  of  L. — 40  62 


the  bail  to  bring  in  the  defendant  who  was 
convicted  of  felony,  and  was  on  shipboard 
about  to  be  transported.  The  motion  was  re- 
fused by  the  court  on  the  ground  of  incon- 
venience, as  the  vessel  was  ready  to  sail  and 
much  delay  might  be  occasioned  by  it.  The 
court  added  that  the  bail  might  as  well  move 
for  the  habeas  corpus  after  actual  transporta- 
tion, as  the  king's  writ  runs  into  the  colonies. 
See  Vergen's  Case,  2  Stra.  1217.  See  also 
Folkein  v.  Critero,  13  East  457. 

Lunatic  Confined  in  Hospital. — It  has  been 
held  that  a  lunatic  confined  in  a  hospital  may 
be  brought  into  court  by  a  writ  of  habeas  cor- 
pus, to  be  rendered  in  discharge  of  bail.  Pil- 
lop  v.  Sexton,  3  B.  &  P.  550. 

4.  Arrest  of  Principal  by  Bail  Not  an  Original 
Taking. — See  Payne  v.  Spencer,  6  M.  &  S. 
231;  Nicolls  v.  Ingersoll,  7  Johns.  (N.  Y.)  145. 

5.  Bail  may  Take  Principal  on  Sunday. — 
Anonymous,  6  Mod.  231.  See  Com.  v.  Brick- 
ett, 8  Pick.  (Mass.)  138;  Nicolls  v.  Ingersoll, 
7  Johns.  (N.  Y.)  145. 

6.  Broome  v.  Hurst,  4  Yeates  (Pa.)  123. 
See  Smith  v.  Catlett,  1  C ranch  (C.  C.)  56. 

In  Horn  v.  Swinford,  D.  &  R.  N.  P.  20,  16 
E.  C.  L.  417,  an  absconding  principal  was 
seized  in  the  court  of  exchequer,  while  at- 
tending on  subpoena  as  a  witness;  and  Chief 
Baron  Richards  said,  in  answer  to  a  motion 
to  discharge  him  on  the  ground  of  privilege, 
that  the  seizure  was  not  an  arrest,  but  a  re- 
caption. 

7.  See  Rex  v.  Butcher,  Peake  N.  P.  169. 
Unnecessary  Force. — It  has  been  held  that  if 

the  bail  use  more  force  than  is  necessary  they 
will  become  trespassers  ab  initio,  and  liable 
for  false  imprisonment.  Pease  v.  Burt,  3  Day 
(Conn.)  485. 

8.  Sheers  v.  Brooks,  £  H.  BI.  120. 

9.  After  Stating  Errand  and  Demanding  Ad- 
mission.— It  follows  as  a  necessary  consequence 
from  the  doctrine  that  bail  has  the  custody  of 
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breaking  the  door  and  entering  without  this  preliminary  step.1 

Following  Principal  into  Foreign  Jurisdiction. — The  liability  of  the  principal  to  be 
seized  by  bail  arises  from  the  contract,  and,  on  the  ground  that  a  valid 
contract  made  in  one  state  is  enforceable  in  another  according  to  the  law 
there,  where  the  principal  would  be  liable  to  such  seizure  in  the  state  in  which 
the  contract  of  bail  was  made,  his  bail  may  follow  him  into  and  take  him 
in  another  jurisdiction  or  state.2 

Delegation  of  Right  to  Arrest — By  Bail. — The  bail  may  not  only  seize  the  principal 
himself,  but  he  may  call  upon  other  persons  to  assist  him,  and  they  will  be 
justified  by  his  command,3  or  he  may  depute  an  agent  to  take  the  principal.4 

By  a  Deputy. — While  a  person  appointed  by  bail  to  take  the  principal  may 
call  in  the  aid  of  others  in  making  the  arrest,  he  cannot  in  turn  appoint  a 
deputy  for  that  purpose.5 

(6)  Right  to  Defend  Suit  against  Principal. — Bail  in  civil  cases  have  been 
permitted  to  defend  the  suit  against  the  principal.6 

8.  Discharge  or  Exoneration  of  Bail — a.  In  General. — The  bail  to  the 
action  are  discharged  by  performing  the  condition  of  the  recognizance,  or  by 
some  matter  operating  in  excuse  of  performance.'7 

b.  By  Performance  of  the  Conditions — (i)  General  Rule. — That 
special  bail  are  discharged  of  their  liability  by  a  performance  of  the  conditions 
of  the  undertaking,  is,  of  course,  too  self-evident  a  proposition  to  require  the 
support  of  authority.8 

(2)  What  Constitutes  Performance — (a)  in  General. — But  a  question  some- 
times arises  as  to  what  constitutes  performance.  Generally  speaking,  the 
condition  of  the  recognizance  is  performed  either  by  paying  the  debt  or 
damages  and  costs  for  which  the  bail  are  liable,  or  (which  is  more  usual)  by 
rendering  the  body  of  the  defendant  into  custody.9 


the  principal,  that  if  the  latter  has  withdrawn 
himself  within  his  own  house  and  fastened  his 
doors,  the  bail  may,  after  having  signified  the 
cause  of  his  coming  and  requested  admit- 
tance, break  open  the  outer  door  of  the  prin- 
cipal, if  necessary,  in  order  to  arrest  him. 
Read  v.  Case,  4  Conn.  166,  10  Am.  Dec.  110; 
Nicolls  v.  Ingersoll,  7  Johns.  (N.  Y.)  145. 
See  Com.  v.  Brickett,  8  Pick.  (Mass.)  138.  It 
has  been  said  that  the  power  of  bail  in  this 
respect  is  analogous  to  that  of  the  sheriff, 
who  may  break  open  an  outer  door  to  take 
a  prisoner  who  has  escaped  from  arrest. 
Thompson,  J.,  in  Nicolls  v.  Ingersoll,  7  Johns. 
(N.  Y.)  145. 

1.  Without  Stating  Cause  of  Coming  and  De- 
manding Admission. — It  has  been  held  that, 
while  a  previous  demand  is  ordinarily  neces- 
sary to  render  the  entry  lawful,  yet,  if  the 
safety  of  the  bail  or  his  substitute  is  endan- 
gered by  the  threatened  violence  of  the  princi- 
pal, his  door  may  be  broken  without  demanding 
admittance.  Read  Case,  4  Conn.  166,  10 
Am.  Dec.  110. 

2.  Sharpless  v.  Knowles,  2  C ranch  (C.  C.) 
129;  Ex  j>.  Lafonta,  2  Rob.  (La.)  496;  Com. 
v.  Brickett,  8  Pick.  (Mass.)  138;  Nicolls  V. 
Ingersoll,  7  Johns.  (N.  Y.)  145 ;  Johnson  v. 
Tompkins,  Baldw.  (U.  S.)  578.  See  Pease 
v.  Burt,  3  Day  (Conn.)  485  ;  Parker  v.  Bidwell, 
3  Conn.  84.  But  see  Respublica  v.  Gaoler,  2 
Yeates  (Pa.)  263. 

3.  Assistance  In  Making  Arrest — Ball  may 
Have. — Pyewell  v.  Stow,  3  Taunt.  425. 

Commanding  Assistance  of  Sheriff. — It  is  said 


that  bail  may,  at  common  law,  command  the 
assistance  of  the  sheriff  and  his  officers  in 
taking  the  principal.  State  v.  Cunningham, 
10  La.  Ann.  393. 

4.  Bail  may  Appoint  Agent  to  Make  Arrest. — 
Parker  v.  Bidwell,  3  Conn.  84;  Read  w.-Case, 

4  Conn.  166,  10  Am.  Dec.  no;  Pease  v.  Burt, 
3  Day  (Conn.)  485;  Nicolls  v.  Ingersoll,  7 
Johns.  (N.  Y.)  145;  Boardman  Fowler,  r 
Johns.  Cas.  (N.  Y.)  413;  Holsey  v.  Trevillo, 
6  Watts  (Pa.)  402.    See  Fisher  v.  Fallows, 

5  Esp.  171 ;  Coolidge  v.  Cary,  14  Mass. 
"5- 

Appointment  of  Deputy  by  Part  Only  of  Bail. — 

Where  only  eight  of  the  ten  persons  who  had 
executed  an  undertaking  of  bail  signed  the 
authority  to  arrest,  it  was  held  that  there  was 
a  sufficient  authority.  In  re  Taylor,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  212. 

5.  Deputy  cannot  Delegate  Right. — State  v. 
Mahon,  3  Harr.  (Del.)  568. 

6.  Bonsai  v.  Camp,  2  Harr.  (Del.)  327; 
Guthrie  v.  Morrison,  1  Harr.  (Del.)  368. 

7.  1  Tidd's  Prac.  281. 

8.  But  see  the  following  illustrative  cases  : 
Whipple  v.  People,  40  111.  App.  301 ;  Betz  v. 
Greenwaldt  (Pa.  1887),  8  Atl.  Rep.  852.  And 
see  opinion  by  Chipman,  C.  J.,  in  Van  Ness 
v.  Fairchild,  1  D.  Chip.  (Vt.)  153. 

9.  1  Tidd's  Pr.  281. 

Appearance  of  Defendant.  —  In  Georgia  it 
has  been  held  that  a  ca.  sa.  bond  is  intended 
only  to  secure  the  appearance  of  the  defend- 
ant, and  if  he  surrenders  himself  at  court,  or 
is  delivered  by  his  securities,  the  bond  is 
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(b)  Payment  of  Debt  or  Claim — By  the  Principal. — If  the  debt  be  paid  by  the 
principal,  after  or  before  judgment  against  him,  the  bail  are  discharged  as  if 
he  paid  it  to  the  plaintiff  or  to  the  sheriff  on  capias  ad  satisfaciendum}- 

By  the  Bail. — And  if  the  plaintiff's  claim  is  paid  by  the  bail  their  liability  is, 


discharged.  Tucker  v.  Davidson,  28  Ga. 
535;  Bell  v.  Rawson,  30  Ga.  712. 

Sufficiency  of  Appearance. — It  has  been  said 
that  the  word  "  appear  "  in  a  bail  bond  means 
that  the  defendant  shall  remain  within  the 
reach  of  the  process  of  the  court  to  satisfy 
the  judgment  that  may  be  rendered  against 
him.  Saunders  v.  Hughes,  2  Bailey  L.  (S. 
Car.)  513;  Harwood  v.  Robertson,  2  Hill  L. 
(S.  Car.)  336. 

Within  the  holding  of  these  cases,  of  course 
an  appearance  at  the  return  day  of  the  writ, 
and  a  plea  made  to  the  action,  will  not  dis- 
charge the  bail  from  the  obligation  of  the  bond. 
Harwood  v.  Robertson,  2  Hill  L.  (S.  Car.) 
336. 

A  person  who  had  been  arrested  upon  a  ca. 
sa.  gave  a  bond  with  the  defendant  as  security, 
and  was  discharged  from  custody.  The  con- 
dition of  the  bond  was  that  the  debtor  should 
appear  at  the  next  inferior  court  "  on  the  sec- 
ond Monday  in  July  next,"  and  take  the  benefit 
of  the  act  for  the  relief  of  insolvent  debtors. 
The  court  was  actually  held  on  the  first  Mon- 
day of  that  month,  the  time  appointed  by  law, 
and  the  principal  not  appearing,  judgment 
was  taken  against  him  and  the  defendant. 
But  the  principal  did  appear  on  the  second 
Monday  in  July,  and  exhibited  himself  to  the 
clerk.  It  was  held  that  this  constituted  a  per- 
formance, and  the  bail  was  discharged.  Rob- 
erts v.  Green,  31  Ga.  421.  See  also  Winslow 
v.  Anderson,  3  Dev.  &  B.  L.  (N.  Car.)  9,  32 
Am.  Dec.  651. 

Where  the  defendant  in  a  civil  action  ap- 
plied to  the  County  Court  for  his  discharge 
under  the  insolvent  debtors  act,  and  gave  bond 
for  his  appearance  at  the  hearing,  which  was 
adjourned  several  times,  until  he  was  dis- 
charged from  arrest  and  custody  for  the  rea- 
son that  there  was  no  appearance  by  the 
arresting  creditor,  it  was  held  that,  the  princi- 
pal having  appeared  and  been  discharged,  the 
condition  of  the  bond  had  been  performed, 
and  the  liability  on  the  bond  could  not  be  re- 
vived by  an  order  reinstating  the  case.  Whip- 
ple v.  People,  40  111.  App.  301. 

Appearance  "to  Answer  the  Charge." — The 
defendant,  in  bastardy  proceedings,  gave  a 
recognizance  with  sureties  for  his  appearance 
in  court  "  to  answer  the  charge  "  of  bastardy. 
He  appeared  and  pleaded  not  guilty,  but  was 
not  surrendered  nor  taken  into  the  custody 
of  the  court.  The  jury  found  a  verdict  against 
the  defendant,  on  which  the  court  rendered 
judgment.  But  in  the  meantime  the  defend- 
ant had  escaped.  It  was  held  that  the  bail 
were  not  relieved  from  liability  by  the  ap- 
pearance and  plea  of  the  defendant;  to  answer 
the  charge  is  not  merely  to  plead  to  it,  but  to 
hold  himself  answerable  to  it  until  discharged 
by  the  court  or  surrendered  to  its  custody. 
Wintersoll  v.  Com.,  1  Duv.  (Ky.)  177. 

Appearance  to  Answer  an  Accusation  and  Abide 
the  Order  of  the  Court.— It  hss  been  held  that  a 


recognizance,  conditioned  that  the  accused  in 
a  bastardy  proceeding  shall  appear  at  the 
next  term  and  answer  the  accusation  and 
abide  the  order  of  the  court  thereon,  may  be 
forfeited  after  trial  and  verdict  of  not  guilty, 
if  he  then  fails  to  appear  and  perform  the 
order  and  judgment  of  the  court.  Neininger 
v.  State,  50  Ohio  St.  394,  30  Ohio  L.  J.  52. 

Appearance  and  Performance  of  Order  of  Court. 
— In  Humphrey  v.  Kasson,  26  Vt.  760,  a  case 
of  scire  facias  upon  a  recognizance  entered 
into  in  a  prosecution  for  bastardy,  conditioned 
that  the  defendant  should  appear  at  the  County 
Court  and  perform  the  order  of  said  court, 
etc.,  it  was  held  that  the  mere  attendance  in 
court  by  the  principal  is  not  sufficient  to  dis- 
charge the  bail ;  there  must  be  a  formal  sur- 
render of  the  principal  into  the  custody  of 
the  court,  and  an  exoncrctur  entered  upon  the 
record  in  discharge  of  bail. 

Condition  that  Execution  Debtor  Present  Him- 
self for  Examination. — Where  a  debtor  was  ar- 
rested upon  execution  and  released  from 
arrest  upon  giving  a  recognizance,  conditioned 
that  he  should  deliver  himself  up  for  examin- 
ation, it  was  held  that,  in  such  case,  if  he  is 
present  at  the  time  and  place  recited  in  the 
recognizance  for  his  appearance,  but  an  officer 
is  not  present  with  the  execution  when  the 
court  orders  the  clerk  to  affix  thereto  a  certi- 
ficate authorizing  the  debtor's  commitment, 
the  debtor  may  depart  without  involving  a 
breach  of  the  condition.  Damon  v.  Carroll, 
163  Mass.  404. 

Where  a  debtor,  arrested  on  execution  and 
released  on  giving  bond,  is  required  to  sur- 
render himself  up  on  a  certain  day,  and  re- 
main at  the  jail  between  the  hours  of  twelve 
and  three  o'clock,  he  must  remain  in  the  jail- 
er's office  the  entire  three  hours,  and  his  ab- 
sence from  the  jail  for  an  hour  during  that 
period  will  be  held  a  breach  of  the  bond,  and 
the  fact  that  the  creditor  had  determined  not 
to  charge  him  in  execution  will  not  affect  the 
obligation  to  remain,  unless  so  communicated 
to  the  debtor  as  to  amount  to  a  waiver. 
Woodham  v.  Chase,  47  N.  H.  58. 

1.  5  Dane's  Abr.  291. 

Payment  of  Judgment  by  Principal's  Joint 
Debtor.  —  The  payment  of  the  judgment 
against  the  principal  by  one  of  the  joint  judg- 
ment debtors  is  a  good  defense  to  an  action 
upon  a  recognizance  of  bail.  National  Secur- 
ity Bank  v.  Hunnewell,  124  Mass.  260. 

It  has  been  held  that  one  of  two  partners 
who  pays  the  judgment  against  them  has 
no  remedy  against  the  bail  of  the  absconding 
partner.  Hinton  v.  Odenheimer,  4  Jones  Eq. 
(N.  Car.)  406. 

Effect  of  Payment  by  Principal  on  Judgment  for 
Costs  against  Bail. — A  judgment  recovered  by 
the  sheriff  against  bail  for  costs  and  fees  is 
not  discharged  by  the  principal's  paying  the 
original  debt  of  the  creditor.  Seymour  v. 
Hine,  1  Root  (Conn.)  254. 
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of  course,  discharged.1  Special  bail  who  have  become  fixed  can  only  be 
relieved  by  paying  the  judgment  against  their  principal  and  the  costs  of  the 
action  against  themselves.2 

(ci  Surrender  of  Principal. — It  is  a  general  principle  of  the  law  of  bail,  that  a 
proper  and  timely  surrender3  of  the  principal  by  the  bail  to  the  action  or 
special  bail  constitutes  a  performance  of  their  obligation,  and  discharges  them 
from  liability.4  The  surrender  does  away  the  effect  of  the  recognizance  of 
bail,  or  bail  bond,  and  leaves  the  principal  under  the  power  of  the  original 
process  in  the  same  manner  as  if  they  had  never  been  taken.5 

Where  the  Bail  are  Indemnified. — It  has  been  held  that  bail  will  be  exonerated 
by  a  timely  surrender  of  the  principal,  without  regard  to  whether  or  not  they 
may  have  been  indemnified  against  loss.6 

C.  WlTHl  >UT  PERFORMANCE — (i)  General  Rule — Performance  Rendered  Impossible. 
As  a  general  rule,  if  the  condition  of  the  undertaking  of  special  bail 
becomes  impossible  of  performance  by  the  act  of  God,  or  of  the  law,  or  of 
the  obligee,  the  bail  is  thereby  discharged.7 


1.  Payment  by  Bail  Pending  Appeal. — Where 
the  defendant's  bail,  instead  of  surrendering  his 
body,  pay  the  amount  of  the  judgment  against 
him,  such  payment,  made  while  an  appeal  is 
pending,  will  not  wholly  discharge  their  lia- 
bility as  bail,  but  they  will  be  liable  upon 
further  process  for  costs.  Appleby  -'.  Rob- 
inson, 44  Barb.  (N.  Y.)  316. 

Payment  of  Judgment,  by  Surety  on  Subse- 
quent Appeal  Bond. — It  has  been  held  that  bail 
who  undertake  to  pay  the  judgment  recovered 
against  their  principal,  or  render  his  body 
amenable  to  process,  are  not  discharged  from 
liability  because  a  surety  on  a  subsequent  ap- 
peal bond  paid  the  judgment  to  relieve  him- 
self from  liability,  and  with  no  intent  to  dis- 
charge the  bail.  Culliford  v.  Walser,  3  N. 
Y.  App.  Div.  266,  affirm  ing-C\\\\\lor&  v.  Wal- 
zer,  13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  493. 

2.  Where  Ball  have  become  Fixed. — Graham's 
Pr.  426;  Blaney  v.  Holt,  3  N.  &  M.  529,  28  E. 
C.  L.  412;  Levy  v.  Nicholas,  19  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  282.  See  Stever  v.  Sornber- 
ger,  24  Wend.  (N.  Y.)  275;  Gregory-'.  Levy, 
12  Barb.  (N.  Y.)  610. 

3.  Sufficiency  of  Surrender. — As  to  what  con- 
stitutes a  sufficient  and  valid  surrender,  see 
infra,  this  title,  Surrender  of  Principal. 

4.  Effect  of  Surrender — Discharges  Bail. — That 
the  surrender  of  the  principal  discharges  bail 
is  hornbook  law,  and  only  a  few  out  of  many 
fiuthorities  will  be  cited  in  support  of  the 
proposition.  2  Brandt  Sur.  &  Guar.,  §494; 
Ruggles  v.  Corey,  3  Conn.  419;  Shields  v. 
Smith,  78  Ind.  425;  Gallagher  v.  Kenedy,  2 
Rawle  (Pa.)  163;  Jarvis  v.  Alexander,  Cheves 
L.  (S.  Car.)  143;  Chaser.  Holton,  11  Vt.  347; 
Allen  v.  Hamilton,  9  Gratt.  (Va.)  255.  But 
see  Kirley  v.  Sproul,  6  J.  J.  Marsh.  (Ky.)  92, 
decided  under  the  Kentucky  Act  of  1829. 

Surrender  of  One  of  Two  Defendants. — Where 
one  becomes  bail  for  two  defendants,  it  has 
been  held  that  the  surrender  of  one  only  of 
them  is  not  a  full  performance  of  the  under- 
taking, and  does  not  discharge  the  bail.  Hig- 
ginbotham  v.  Browns,  4  Munf.  (Va.)  516. 

Under  the  Kentucky  Act  of  1829  the  liability 
of  special  bail  cannot  be  extinguished  by  the 
surrender  of  the  principal.  Kirley  v.  Sproul, 
6  J.  J.  Marsh.  (Ky.)  92. 


Bond  Conditioned  for  Payment  of  Money. — A 

surety  to  a  bond  conditioned  that  the  princi- 
pal therein,  who  wras  convicted  of  desertion, 
would  pay  a  weekly  sum  to  his  wife,  cannot 
relieve  his  liability  thereon  by  offering  to  sur- 
render the  body  of  the  principal.  Miller  v. 
Com.,  127  Pa.  St.  122. 

6.  Commitment  of  Surrendered  Principal. — 
In  Kellogg  v.  Manro,  9  Johns.  (N.  Y.)  300, 
the  court  said:  "A  person  in  custody,  on 
surrender,  in  a  civil  suit,  is  committed  by  a 
committHur  under  the  hand  of  the  judge,  and  is 
detained  under  the  original  process  by  which 
he  was  at  first  arrested." 

It  was  held  in  an  early  Vermont  case  that 
when  bail  surrenders  the  principal  in  a  jus- 
tice's court,  the  justice  may,  by  parol,  order 
him  into  the  custody  of  an  officer,  who  may  de- 
tain him  while  the  court  is  open;  but  the  offi- 
cer cannot  detain  him  after  the  court  is  ad- 
journed, unless  he  have  a  mittimus  from  the 
justice.    Abells  v.  Chipman,  1  Tyler  ( Vt.)  377. 

On  the  surrender  in  court  of  a  principal,  by 
his  bail,  it  is  sufficient  to  entitle  the  plaintiff 
to  have  the  former  committed  to  custody,  that 
the  affidavit  filed  by  him  alleges  that  the 
defendant  is  about  to  remove  from  the  state. 
Farmers'  Bank  v.  Freeland,  5  Jones  L.  (N. 
Car.)  326. 

6.  Brownelowr.  Forbes,  2  Johns.  (N.Y.)  ior. 
Indemnification  of  Bail  by  Principal's  Wife. — 

But  in  Mills  v.  Rodewald,  17  Hun  (N.  Y.) 
298,  it  was  held  that  where  the  bail  has  re- 
ceived an  undertaking  in  his  favor  from  the 
■wife  of  the  principal  to  indemnify  him  against 
loss  he  will  not  be  released  on  his  applica- 
tion to  surrender  his  principal,  unless  it  is  af- 
firmatively shown  that  the  indemnity  given 
was  invalid,  or  the  wife  is  irresponsible. 

7.  Taylor  v.  Taintor,  16  Wall.  (U.S.)  366; 
Palmer  v.  Merriwether,  7  J.  J.  Marsh.  (Ky.) 
506;  Nettleton  v.  Billings,  17  N.  H.453:  Steel- 
man  v.  Mattix,  38 N.  J.  L.  247,  20  Am.  Rep. 
389;  People  v.  Bartlett,  3  Hill  (N.  Y.)  570; 
People  v.  Manning,  8  Cow.  (N.  Y.)  297,  iS 
Am.  Dec.  451 ;  Sedberry  v.  Carver,  77  N.  Car. 
319.  See  Hillyard  v.  Mutual  Ben.  L.  Ins. 
Co.,  35  N.  J.  L.  415.  See  also  the  title?  Act 
of  God,  vol.  1,  p.  600;  and  Impossible  Cox- 
tracts. 
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Performance  Rendered  Useless. — But  it  seems  that  it  is  not  only  when  the  surren- 
der of  the  principal  is  rendered  impossible,  that  bail  may  be  exonerated 
without  a  surrender ;  if  the  surrender  of  the  principal,  though  possible,  has 
become  wholly  useless  through  want  of  legal  power  in  the  creditor  to  take 
him  in  execution  if  surrendered,  the  bail  will  be  discharged.1 

(2)  By  Act  of  God — (a^  In  General. — Where  a  compliance  with  the  condition 
of  the  undertaking  of  bail  has  become  impossible  by  act  of  God,  the  nonper- 
formance is  excused.2 

(b)  Death  of  Principal. — As  a  general  rule,  if  the  principal  dies  before  the 
expiration  of  the  time  limited  for  the  bail  to  surrender  his  principal,  the  bail 
will  be  thereby  discharged.3 

Death  of  Principal  before  Return  of  Ca.  Sa. — At  common  law  bail  may,  as  a  matter 
of  right,  render  the  principal  in  their  discharge  at  any  time  before  the  return 
of  non  est  inventus  on  the  capias  ad  respondendum*  Consequently,  applying 
the  general  rule  above  stated,  the  death  of  the  principal  at  any  stage  of  the 
suit  before  the  return  of  the  ca.  sa.  against  the  principal  entitles  the  bail  to 
an  exoneration.5 


1.  Surrender  Useless  —  Bail  Discharged. — 
Whenever  the  principal  would  have  a  right 
to  be  immediately  discharged  from  custody, 
were  he  surrendered,  the  surrender  of  the 
principal  is  a  useless  formality  which  may  be 
dispensed  with.  Todd  v.  Maxfield.  3  B.  i  C. 
222,  10  E.  C.  L.  56:  Martin  v.  OHara,  Cowp. 
82^:  Beers  -  .  Hauehton,  1  McLean  (U.  S.) 
226:  White  v.  Guest.  6  Blackf.  (Ind.)  228; 
Shields  v.  Smith,  7S  Ind.  42; :  Xettleton  v. 
Billings,  17  X.  H.  453:  Boggs  -• .  Teackle,  5 
Binn.  (Pa.)  332.  See  Harrington  v.  Dennie, 
13  Mass.  93. 

In  Aiken  v.  Richardson,  15  Vt.  505,  Royce, 
C.  J.,  says  that  "courts  are  at  liberty  to 
consider  the  effect  of  surrendering  the  prin- 
cipal, and,  if  they  perceive  that  it  could  be  of 
no  benefit  to  the  creditor,  thev  will  not  re- 
quire it,  but  release  the  bail.  This  happens 
when  the  surrender  cannot  legally  be  followed 
by  further  proceedings  against  the  bodv  of 
the  principal." 

To  the  same  effect  is  the  language  of  Po- 
land, C.  J.,  in  McFarland  v.  Wilbur,  35  Vt. 
347- 

2.  People  v.  Manning.  8  Cow.  fN.  Y.)  297, 
18  Am.  Dec.  451.  See  Griffin  v.  Moore,  2  Ga. 
331- 

3.  Chandler  v.  Byrd,  1  Ark.  152;  Griffin  v. 
Moore,  2  Ga.  331  •  Wakefield  v.  McKinnell, 
9  La.  449:  Hayes  v.  Carrington,  12  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  179,  21  How.  Pr.  X.  Y.) 
143:  Mount  Pleasant  Bank  v.  Pollock,  1 
Ohio  35.  See  Gauntlev  v.  Wheeler,  4  Lans. 
(NT.  Y.)  491;  Parker  v.  Bidwell,  3  Conn.  84; 
Graves  v.  Dyer,  22  Vt.  614. 

Death  of  Principal  in  Bastardy  Bond. — The 
death  of  the  principal  obligor  in  a  bastardy 
bond  discharges  the  surety  with  respect  to  the 
sums  accruing  thereafter.  Philadelphia  v. 
Haslitt.  14  Phila.  (Pa.)  138. 

Illness  of  the  Principal.— In  Good  win  v.  Smith, 
4  X.  H.  29,  it  was  held  "  not  to  be  a  sood  plea 
in  bar  to  a  scire  facias  against  the  bail,  tha  t 
the  principal,  on  the  first  day  of  the  term  when 
judgment  was  rendered  against  him,  became 
sick  and  so  remained  until  after  the  return 
day  of  the  execution,  so  that  he  could  not  have 


been  removed  without  manifest  danger  to  his 
life,  and,  after  the  rerurn  day,  died." 

But  in  Scully  v.  Kirkpatrick,  79  Pa.  St. 
324,  21  Am.  Rep.  62.  a  suit  on  a  bond  against 
the  surety,  evidence  that  the  defendant  had 
been  stricken  down  by  sickness  at  a  distance 
from  the  place  of  the  hearing,  so  as  to  prevent 
him  from  appearing  at  the  time  fixed,  and  that 
he  appeared  there  as  soon  after  his  recoverv 
as  he  was  able,  was  held  admissible.  The 
court  said  that  where  the  contract  is  a  volun- 
tary one  between  the  parties  it  is  no  excuse 
that  an  accident  has  prevented  its  fulfilment ; 
but  in  the  case  of  statutory  bonds  and  obli- 
gations it  is  different,  and  in  the  latter  case, 
when  the  act  to  be  performed  is  of  a  purelv 
personal  character  which  can  onlv  be  done  bv 
the  party  himself,  the  act  of  God  in  produc- 
ing sickness  and  insanitv,  as  well  as  death, 
will  excuse  performance. 

The  principal  in  a  prison  bounds  bond  was 
taken  sick  about  ten  days  before  the  expira- 
tion of  the  forty  days  within  which  he  was  al- 
lowed, by  the  condition  of  the  bond,  to  file 
his  schedule,  and  continued  sick  until  some 
time  after  the  expiration  of  the  fortv  davs, 
when  he  died,  without  having  filed  a  schedule. 
It  was  held  that  if  his  sickness  was  of  such  a 
character  as  to  incapacitate  him  from  filing 
his  schedule  his  bond  was  not  forfeited,  and 
his  surety  was  not  liable.  Blackwell  v.  Wil- 
son, 2  Rich.  L.  (S.  Car.)  322. 

Insanity  of  Principal. — The  fact  that  the  de- 
fendant has  become  a  lunatic  since  the 
commencement  of  the  action  has  been  held 
not  to  exonerate  bail.  Ibbotson  v.  Galwav, 
6  T.  R.  133:  Bowerbank  -■.  Payne,  2  Wash. 
(U.  S.)  464.  See  Cock  v.  Bell,  13  East 
355- 

Death  of  Plaintiff. — The  death  of  the  plaintiff 
cannot,  of  course,  have  the  effect  of  releasing 
the  bail  from  liability.  Parker  v.  Bidwell,  3 
Conn.  84. 

4.  See  sufra.  this  title. 

5.  Petersdorf  on  Bail  216:  Com.  Dig.  (2)  2, 
(2)52;  Pynes  v.  State,  45  Ala.  52;  Hamilton 
v.  Dunklee.  1  X.  H.  172;  Arthur  v.  Antonio, 
1  Xott  &  M.  (S.  Car.)  251. 
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Death  of  Principal  after  Return  of  Ca.  Sa. — But  by  the  return  of  the  ca.  sa.  against 

the  principal,  bail  become  fixed  in  law;  while  the  courts  allow  bail  to 
surrender  their  principal  within  a  limited  time  after  the  return,  it  is  allowed 
as  a  matter  of  favor  only.1  And  the  view  has  been  taken  that  after  the  bail 
is  fixed  de  jure,  they  take  the  risk  of  the  death  of  the  principal;  the  time 
which  is  allowed  the  bail  cx  gratia  is  at  their  peril.  Hence,  bail  being  consid- 
ered fixed  in  law  by  the  return  of  the  ca.  sa.  against  the  principal,  his  death 
after  that  time  is  held  not  to  give  the  right  to  an  exoneration.2 

Under  the  statute  Law. — As  will  be  hereafter  seen,3  statutes  have  been  enacted 
in  this  country  which  extend  the  period  in  which  bail  may  surrender  the 
principal  in  their  discharge,  beyond  that  which  is  allowed  bail  as  of  right  by 
the  common  law.  The  effect  of  the  death  of  the  principal  at  any  time  within 
the  period  so  fixed  by  statute  is,  it  would  seem,  to  discharge  the  bail.4 

Period  Expressly  Fixed  by  statute. — In  some  states  the  period  within  which  the 
death  of  the  principal  will  entitle  bail  to  an  exoneration  is  expressly  fixed  by 
statute.5  > 

(3)  By  Act  of  Law — (a)  General  Rule. — Bail  may  be  released  without  surren- 
dering the  principal  or  otherwise  performing  the  obligation  by  an  act  of  law.6 

(b)  imprisonment  of  Principal. — On  the  ground  that  it  is  an  act  of  law  which 
takes  the  principal  from  the  custody  of  the  bail  and  thereby  puts  it  out  of 
the  power  of  the  bail  to  surrender  him,7  it  has  been  held  that  the  conviction 
and  transportation  or  imprisonment  of  the  principal  for  a  felony  discharges 
the  bail.8 


1.  See  infra,  this  title,  Surrender  of  Prin- 
cipal. 

2.  R;uvlinson  v.  Gunston,  6  T.  R.  284;  Glyn 
v.  Yates,  1  Stra.  511  ;  Barry  v.  Barry,  2  Stra. 
717;  File-wood  v.  Popplewell,  2  Wils.  65; 
Davidson  v.  Taylor,  12  Wheat.  (U.  S.)  604; 
Hamilton  v.  Dunklee,  1  N.  H.  172;  Olcott  v. 
Lilly,  4  Johns.  (N.  Y.)  407;  Gordon  v.  Liep- 
man,  3  McCord  L.  (S.  Car.)  49;  Humphrey  v. 
Kas  son,  26  Vt.  760  \  Boardman  v.  Stone, 
Brayt.  (Vt.)  35.  See  Merritt  v.  Thompson,  1 
Hilt.  (N.  Y.)  550. 

Death  of  Principal  before  Return  Filed. — It  has 
been  held  that  on  scire  facias  against  the  hail 
it  is  no  defense  that  the  principal  died,  though 
after  the  return  day  of  the  execution,  yet  be- 
fore it  was  actually  filed  in  the  clerk's  office. 
Bradford  v.  Earle,  4  Pick.  (Mass.)  120. 

3.  See  infra,  this  title,  Surrender  of  Prin- 
cipal. 

4.  MountPIeasant  Bankr. Pollock  ,1  Ohio35- 

5.  Walsh  v.  Schulz,  13  Daly  (N.  Y.)  132. 

6.  Goodwin  v.  Smith,  4  N.  H.  29;  Steelman 
v.  Mattix,  38  N.  J.  L.  247,  20  Am.  Rep.  389; 
Way  v.  Wright,  5  Met.  (Mass.)  380,  wherein 
the  court  takes  issue  with  the  observation  in 
Parker  v.  Chandler,  8  Mass.  264,  "that  noth- 
ing but  the  act  of  God  can  excuse  in  the  case 
of  bail." 

Expulsion  of  Principal  from  Realm  under  Alien 
Act. — Where  the  defendants,  aliens,  who  had 
been  held  to  bail,  were  sent  out  of  the  king- 
dom under  the  English  alien  bill,  it  was  held 
that  their  bail  were  discharged.  Merrick  v. 
Vaucher,  6  T.  R.  50;  Postell  v.  Williams,  7 
T.  R.  513. 

In  the  first  cited  case  Lord  Kenyon  said: 
"The  bail  only  engaged  for  the  principal  in 
the  then  situation  of  the  parties ;  but  it  is  now 
become  impossible  for  them  to  render  the 
principal;   and    this  impossibility  does  not 


arise  from  any  act  which  they  could  control, 
but  from  the  operation  of  an  Act  of  Parlia- 
ment. These  bail  therefore,  to  whom  no  fault 
or  neglect  whatever  is  imputable,  ought  not 
to  suffer  in  consequence  of  an  act  which  was 
passed  for  the  benefit  of  the  public."  Ex- 
onercturs  were  accordingly  entered,  except  in 
one  casein  which  the  bail  had  been  indemnified. 

But  in  Folkein  v.  Critero,  13  East  457, 
where  the  principal  was  in  custody  under  an 
order  of  the  secretary  of  state  for  the  home 
department,  for  the  purpose  of  being  sent  out 
of  the  kingdom  under  the  alien  act,  the  court 
refused  to  discharge  the  bail  on  the  ground 
that,  by  possibility,  he  might  be  again  set  at 
liberty. 

Succession  of  Principal  to  Peerage. — In  Trin- 

der  v.  Shirley,  Doug.  45,  bail  was  discharged 
because  the  principal  had  succeeded  to  a  peer- 
age, so  that  it  was  no  longer  in  the  power  of 
bail  to  surrender  him. 

Election  of  Principal  to  House  of  Commons. — 
So,  where  the  principal  has  been  elected  to  the 
House  of  Commons,  his  bail  are  discharged. 
Langridge  v.  Flood,  Hil.  T.  36  G.  3;  I  Tidd 
Pr.  289." 

Act  of  Foreign  State. — The  fact  that  the  de- 
fendant is  detained  abroad  by  the  act  of  a 
foreign  state  has  been  held  to  afford  no  ground 
for  discharging  the  bail.  Grant  v.  Fagan,  4 
East  189. 

7.  Reason  for  Rule  that  Imprisonment  of  Prin- 
cipal Discharges  Bail. — In  Sedberry  v.  Carver, 
77  N.  Car.  319,  Bynum,  J.,  says  :  "  The  reason 
why  the  imprisonment  of  the  principal  under 
judicial  sentence  discharges  the  bail  is  that  it 
renders  a  surrender  impossible,  and,  being  the 
act  of  the  law,  it  excuses  the  failure."  See 
also  Fuller  v.  Davis,  1  Gray  (Mass.)  612. 

8.  Imprisonment  of  Principal  Discharges  Bail. 
— Canby  v.  Griffin,  3  Harr.  (Del.)  333;  Way 

630  Volume  III. 


Bail  to  the  Action, 


BAIL  {IN  CIVIL  CASES). 


Statutory  Special  Bail. 


Imprisonment  Not  Preventing  Surrender. — But  it  has  been  held  that  to  have  this 
effect  the  imprisonment  must  be  such  as  to  make  the  surrender  of  the 
principal  impossible.1 


v.  Wright,  5  Met.  (Mass.)  380,  criticised  in 
Parker  v.  Chandler,  8  Mass.  264;  Dixon  v. 
Vanezara,  1  McCord  L.  (S.  Car.)  373. 

Imprisonment  in  State's  Prison.  —  Bail  has 
been  held  to  be  entitled  to  an  exoneretur 
where  the  principal  was  sentenced  to  the 
state's  prison  for  life,  Cathcart  v.  Cannon,  1 
Johns.  Cas.  (N.  Y.)  28;  see  also  Sedberry  v. 
Carver,  77  N.  Car.  319;  or  for  the  period  of 
thirteen  years,  Loflin  v.  Fowler,  18  Johns. 
(N.  Y.)  335. 

It  has  been  held  that  bail  will  be  exoner- 
ated if  the  principal  has  been  confined  in  the 
penitentiary  of  one  of  the  states  before  any 
execution  returned  against  him,  and  kept  so 
confined  until  the  return  of  the  scire  facias. 
Wormsley  v.  Beedle,  2  Cranch  (C.  C.)  331. 

Imprisonment  of  Principal  in  Another  State. — 
In  the  Netv  York  case  of  Loflin  -'.  Fowler,  18 
Johns.  (N.  Y.)  335,  the  defendant  was  con- 
victed of  a  crime  in  Vermont  and  sentenced 
to  the  state  prison  in  that  state.  On  motion 
of  the  counsel  for  the  bail  an  exoneretur  was 
entered  on  the  bail  piece.  See  People  v.  New 
York  C.  P.,  2  Wend.  (N.  Y.)  263;  Hall  v. 
Stearns,  Brayt.  (Vt.)  35. 

Rearrest  of  Principal  under  Ca.  Sa. — It  has 
been  held  that  after  a  defendant  in  ca.  sa.  has 
given  bond,  his  arrest  under  the  ca.  sa.  at  the 
instance  of  the  plaintiff  is  a  discharge  of  the 
sureties.    Bell  v.  Rawson,  30  Ga.  712. 

Transportation  of  Principal. — In  Wood  v. 
Mitchell,  6  T.  R.  247,  the  principal  was  con- 
victed of  felony  and  sentenced  to  transpor- 
tation. On  motion  of  the  counsel  for  the 
bail  an  exoneretur  was  entered  on  the  bail 
piece  without  subjecting  the  party  to  the  ex- 
pense of  a  habeas  corpus. 

Prison  Bounds  Bond. — It  has  been  held  that 
bail  in  a  prison  bounds  bond  is  discharged  if 
the  principal  is  arrested  on  the  charge  of  fel- 
ony and  committed  to  close  confinement,  and 
if  the  prisoner,  while  so  confined,  breaks  the 
jail  and  escapes,  the  surety  is  not  liable. 
Bradford  v.  Consaulus,  3  Cow.  (N.  Y.)  128. 

Confinement  of  Principal  in  Insane  Asylum. — 
It  has  been  held  that  the  sureties  on  a  bond 
for  the  liberties  of  the  prison  limits  are  dis- 
charged by  the  commitment  of  the  principal 
obligor  to  a  lunatic  asylum.  Fuller  v.  Davis, 
1  Gray  (Mass.)  612. 

But  in  Bowerbank  v.  Payne,  2  Wash.  (U. 
S.)  464,  the  court  refused  to  enter  an  exoner- 
etur on  the  bail  piece,  on  the  ground  that  the 
defendant  was  confined  in  a  hospital  as  a 
lunatic. 

1.  Imprisonment  Not  Preventing  Surrender — 
BaU  Not  Discharged.— The  defendant  M.  gave 
bond  under  the  insolvent  laws,  conditioned 
that  he  would  surrender  himself  to  the  sheriff 
of  Atlantic  county  if  his  discharge  as  an 
insolvent  was  refused.  At  the  time  his  dis- 
charge was  refused  he  was  in  the  county  jail 
of  said  county,  prior  to  his  removal  to  the  state 
prison,  to  which  he  had  been  sentenced  for 
crime.    It  was  held  that  this  did  not  excuse 


an  actual  surrender  of  M.  to  the  sheriff.  The 
court  said  that  "  it  was  in  his  power  to  say  to 
the  sheriff  that  he  put  himself  into  his  cus- 
tody, also  according  to  the  condition  of  the 
insolvent  bond,  in  exoneration  of  his  sureties. 
That  would  have  been  an  actual  surrender  in 
compliance  with  his  undertaking,  not  at  all 
inconsistent  with  the  fact  that  he  was  already 
held  under  the  criminal  chaige,  and  it  would 
have  enabled  the  sheriff  to  retake  him  after 
he  had  been  liberated  from  incarceration  for 
the  criminal  offense.  Fcr  want  of  such  vol- 
untary surrender,  neither  the  sheriff  nor  the 
plaintiff  could  retake  him  after  the  expiration 
of  his  term  of  imprisonment.  The  surrender, 
therefore,  was  not  rendered  impossible  by  the 
act  or  operation  of  law,  and  the  sureties  are 
not  released  from  their  stipulation  that  M. 
should  make  it."  Steelman  v.  Mattix,  38  N. 
J.  L.  247,  20  Am.  Rep.  389. 

Imprisonment  for  Debt. — In  Ross  v.  Randolph, 
5  Call  (Va.)  296.  there  was  a  plea  by  the 
special  bail  that  the  principal  was  confined  in 
jail  for  debt  in  Philadelphia.  This  plea  was 
held  unavailing,  the  court  considering  that 
the  bail  took  the  risk  upon  themselves  arising 
from  acts  of  the  principal  of  a  civil  nature; 
but  if  he  had  been  confined  for  the  punish- 
ment of  a  crime,  the  court  held  that  the  bail 
would  have  been  entitled  to  release.  And  in 
Granberry  v.  Pool,  3  Dev.  L.  (N.  Car.)  155, 
the  court  inclines  to  the  view  that  bail  is  not 
discharged  from  liability  by  the  imprisonment 
of  the  principal  under  civil  process  ;  it  is  there 
said  that  bail  may  pay  the  debt  and  surrender 
his  principal.  See  Sedberry  v.  Carver,  77  N. 
Car.  319. 

Temporary  Imprisonment. — In  the  case  of 
Phoenix  F.  Ins.  Co.  v.  Mowatt,  6  Cow.  (N. 
Y-)  599,  the  defendant  had  been  sentenced  to 
the  penitentiary  for  two  years,  and  the  court 
refused  to  enter  an  exoneretur  on  the  bail 
piece  on  the  ground  of  its  being  a  temporary 
imprisonment,  but  the  court  added  that  time 
might  be  given  for  a  surrender  if  the  bail 
should  be  pressed  with  a  suit.  See  also  Gran- 
berry v.  Pool,  3  Dev.  L.  (N.  Car.)  155. 

In  a  dictum  found  in  the  opinion  delivered 
in  the  case  of  Sedberry  v.  Carver,  77  N.  Car. 
319,  Bynum,  J.,  makes  a  distinction  between 
temporarv  imprisonment  within  the  state  and 
a  temporary  imprisonment  without  the  juris- 
diction. Hesavs:  "  It  would  seem  that  no  tem- 
porary imprisonment  within  the  state  will  ex- 
onerate the  bail,  for  in  such  case  the  court  may, 
upon  the  motion  of  the  plaintiff  or  bail,  order 
the  principal  to  be  retained  a  prisoner  until  the 
debt  is  paid  ;  and  the  service  of  the  order  on  the 
jailor  shall  authorize  him  to  detain  the  debtor ; 
and  this  shall  be  deemed  a  surrender  of  the 
principal  in  discharge  of  the  bail.  To  hold 
tha^anyterm  of  imprisonment  merely  tem- 
porary shall  discharge  the  bail,  would  be  to 
encourage  fraud  and  collusion  between  the 
bail  and  his  principal,  as  well  as  the  commis- 
sion of  crime.  Imprisonment  for  life  within 
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Expiration  of  Imprisonment  before  Period  for  Surrender. — To  illustrate  :  if  the  imprison- 
ment of  the  principal  comes  to  an  end  before  the  expiration  of  the  period 
during  which  he  may  be  surrendered,  it  docs  not  prevent  his  surrender,  and 
therefore  cannot  have  the  effect  of  exonerating  the  bail.1 

(o)  impressment  of  Principal.- — In  England  it  has  been  held  that  the  impress- 
ment of  the  principal  into  the  service  of  the  Crown  discharges  bail.2 

Voluntary  Enlistment  of  Principal  in  Army  or  Navy. — And  it  has  been  held  that  even 

the  voluntary  enlistment  of  the  principal  in  the  army  of  the  United  States 
operates  in  discharge  of  his  bail  if  the  principal  thereby  becomes  privileged 
from  arrest,  so  that  his  surrender  would  be  wholly  unavailing  to  the  creditor.3 
Other  courts,  however,  have  enunciated  the  broad  rule  that  a  voluntary 
enlistment  of  the  principal  into  the  service  of  the  United  States,  after  his 
arrest,  although  before  the  bail  became  fixed,  is  no  defense  to  a  scire  facias 
against  the  bail.4 

(d)  Discharge  of  Principal. — The  principle  is  well  settled  that  bail  are  released 
from  their  liability  without  an  actual  surrender,  by  anything  occurring  before 
bail  have  become  fixed  which  will  entitle  the  principal,  if  surrendered,  to  an 
immediate  discharge  from  custody,5  for  the  law  will  not  require  so  useless 


the  state  jurisdiction  would,  we  presume,  be 
within  the  statute  and  exonerate  the  bail ;  be- 
cause there,  there  could  be  no  surrender,  or 
act  equivalent  thereto,  as  in  case  of  an  im- 
prisonment for  years  or  a  less  time.  So  an 
imprisonment  without  the  jurisdiction  of  our 
courts — as  in  a  foreign  state,  by  a  judicial  sen- 
tence of  the  courts  of  that  state,  for  a  term 
less  than  for  life,  but  existing  at  the  time  the 
bail  is  sought  to  be  charged,  and  up  to  final 
judgment  against  him — would  also  fall  within 
the  provisions  of  the  statute.  By  such  im- 
prisonment without  the  state,  the  bail  would 
lose  the  power  to  surrender,  or  to  have  the 
prisoner  charged  after  the  expiration  of  his 
sentence,  as  he  might  do  in  this  state." 

1.  Imprisonment  Ended  before  Judgment 
against  Bail — Bail  Not  Discharged. — In  North 
Carolina,  under  a  statute  providing  in  effect 
that  bail  may  be  exonerated  by  the  surren- 
der of  the  principal  at  any  time  before  final 
judgment  against  the  bail,  it  was  held  in 
Sedberry  v.  Carver,  77  N.  Car.  319,  that, 
where  the  imprisonment  of  the  defendant  ex- 
pired before  judgment  was  obtained  either 
against  the  principal  in  the  original  action  or 
against  the  bail  upon  his  undertaking,  such 
imprisonment  did  not  exonerate  the  bail. 
And  in  Adrian  v.  Scanlin,  77  N.  Car.  317,  it 
was  so  held  where  the  term  of  imprisonment 
had  expired  before  judgment  against  the  bail. 

2.  Robertson  v.  Patterson,  7  East  405. 

3.  View  that  Enlistment  Discharges  Bail. — 
McFarland  v.  Wilbur,  35  Vt.  342.  In  this 
case,  Poland,  C.  J.,  says  :  "  It  seems  to  us  that 
the  whole  question  hinges  upon  this  :  if  the 
defendants  had  surrendered  their  principal, 
could  the  plaintiff  legally  have  held  his  body 
till  he  satisfied  his  debt,  or  would  he  have 
been  entitled  to  an  immediate  discharge,  so 
that  such  surrender  would  have  been  wholly 
unavailing  to  the  creditor?" 

4.  View  that  Ball  Is  Not  Discharged  by  Enlist- 
ment of  Principal. — Sayward  v.  Conant,  11 
Mass.  146;  Harrington  v.  Dennie,  13  Mass.  93. 
See  Goodwin  v.  Smith,  4  N.  H.  29. 

6.  Discharge    of  Principal  Releases    Ball. — 


Shields  v.  Smith,  78  Ind.  425;  Lathrop  v. 
Briggs,  8  Cow.  (N.  Y.)  171. 

Discharge  under  Statutes  Abolishing  Imprison- 
ment for  Debt. — To  illustrate :  if,  after  bail 
have  signed,  but  before  they  have  become 
fixed,  a  statute  abolishing  imprisonment  for 
debt  is  enacted,  and  the  principal  is  entitled 
to  be  discharged  thereunder,  the  bail  are  re- 
leased from  their  liability  without  the  formal- 
ity of  a  surrender. 

Arkansas. — Newton  v.  Tibbatts,  7  Ark.  150. 

Indiana. — White  v.  Guest,  6  Blackf.  (Ind.) 
228. 

Kentucky. — Palmer  v.  Merriwether,  7  J.  J. 
Marsh.  (Ky.)  506. 

Louisiana. — Cooper  v.  Hodge,  17  La.  476; 
Frey  v.  Hebenstreit,  1  Rob.  (La.)  561. 

Michigan. — Bronson  v.  Newberry,  2  Dougl. 
(Mich.)  38. 

Mississippi. — Brow-n  v.  Dillahunty,  4  Smed. 
&  M.  (Miss.)  713,  43  Am.  Dec.  499. 

New  York—  White  v.  Blake,  22  Wend.  (N. 
Y.)  612. 

Ohio. — Parker  v.  Sterling,  10  Ohio  357. 

Pennsylvania. — Kelly  v.  Henderson,  1  Pa. 
St.  495;  Gillespie  v.  Hewlings,  2  Pa.  St.  492. 

Sotith  Carolina. — Ware  v.  Miller,  9  S.Car.  18. 

But  compare  Kennedy  v.  Rice,  1  Ala.  ri, 
and  Greenwood  v.  Cleveland,  2  How.  Pr.  (N. 
Y.  Supreme  Ct.)  168. 

A  suit  on  a  recognizance  of  special  bail  was 
pending  when  the  act  of  Indiana  abolishing 
imprisonment  for  debt  took  effect.  It  was 
held  that  it  was  not  the  immediate  effect  of 
the  act  to  defeat  the  further  maintenance  of 
the  suit,  but  thai,  without  a  render  of  the 
principal,  the  bail  might  have  an  exoncretur 
entered,  and  have  the  suit  dismissed  at  his 
own  costs.  Scott  v.  Brokaw,  6  Blackf.  (Ind.) 
241. 

Discharge  under  Statutes  Abolishing  the  Arrest 

of  Females. — And  as  females  cannot,  under  the 
Revised  Statutes  of  New  Tork,  be  imprisoned 
on  civil  process,  their  bail  are  entitled  to  a 
discharge.  Dunham  v.  Macomber,  5  Wend. 
(N.  Y.)  113.  See  also  Holland  v.  Bouldin,  4 
T.  B.  Mon.  (Ky.)  149. 
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a  formality  as  a  surrender  under  these  circumstances.1 

By  Judgment  for  Principal. — So  the  surrender  of  the  principal  is  rendered 
impossible  by  judgment  in  his  favor,  and  the  bail  are  exonerated.2' 

Under  Bankruptcy  or  Insolvency  Laws. — Where  the  principal  has  obtained  his 
discharge  under  the  bankruptcy  or  insolvency  laws  he  is  no  longer  liable  to 
imprisonment  for  the  debt,  and,  since  he  would,  if  surrendered  by  his  bail, 
be  entitled  to  be  immediately  released,  it  would  be  a  useless  formality  to 
have  the  bail  make  a  formal  surrender  of  their  insolvent  principal  in  order 
to  effect  their  discharge.3  And  the  discharge  of  the  principal  in  bankruptcy 
proceedings  has  been  held  to  exonerate  bail  4  if  obtained  before  the  bail  are 
fixed.5    But  if  the  insolvent  principal's  discharge  is  obtained  after  the  bail 


Vacation  of  Order  of  Arrest. — It  has  been  held 
that  if  the  order  of  arrest  in  a  civil  action  is 
vacated,  although  erroneously,  and  no  stay  of 
the  vacated  order  is  granted,  the  bail  are  dis- 
charged. Baker  Mfg.  Co.  v.  Fisher,  35  Kan. 
659- 

So,  also,  it  has  been  held  that  where  the  court 
makes  an  order  setting  aside  an  attachment 
for  contempt,  such  order  releases  the  sureties, 
and  a  subsequent  order  for  the  defendant's  ap- 
pearance to  answer  cannot  restore  their  liabil- 
ity without  their  consent.  Lamonte  v.  Ward, 
36  Wis.  558. 

Principal  Not  Liable  to  Arrest. — After  the  time 
for  surrender  has  expired,  the  court  will  not 
relieve  the  bail,  by  ordering  an  exoneretur,  on 
the  ground  that  the  defendant  is  a  resident, 
and  not  liable  to  arrest.  Stever  v.  Somberger, 
19  Wend.  (N.  Y.)  121. 

1.  Reason  for  the  Rule. — See  White  v.  Guest, 
6  Blackf.  (Ind.)  228;  Brown  v.  Dillahunty,  4 
Smed.  &  M.  (Miss.)  713,  43  Am.  Dec.  499; 
White  V.  Blake,  22  Wend.  (N.  Y.)  612. 

It  has  also  been  said  that  it  is  unjust  "that 
the  bail  should  continue  responsible  after  the 
principal  is  discharged."  Petersd.  on  Bail 
390;  Chandler  v.  Byrd,  1  Ark.  152. 

2.  See  Lockwood  v.  Jones,  7  Conn.  439. 
Judgment  Reversed  for  Error. — It  has  been 

held  that  bail  are  exonerated  by  a  final  judg- 
ment in  favor  of  the  principal  although  the 
judgment  is  afterwards  reversed  for  error. 
Butler  v.  Bissel,  1  Root  (Conn.)  102;  Ains- 
worth  v.  Peabody,  1  Root  (Conn.)  469; 
Duncan  v.  Tindall,  20  Ohio  St.  567. 

Judgment  Set  Aside. — But  it  has  been  held 
that  bail  are  not  exonerated  absolutely  by  the 
judgment  in  favor  of  the  principal.  If  the 
judgment  is  set  aside,  and  the  plaintiff  allowed 
to  proceed  in  the  action,  the  liability  of  the 
bail  revives.  Von  Gerhard  v.  Lighte,"  13  Abb. 
Pr.  (N.  Y.  C.  PI.)  101;  Watt  v.  Rei'llv,  62 
How.  Pr.  (N.  Y.  Supreme  Ct.)  350. 

Reversal  of  Judgment  against  Principal. — The 
reversal  of  the  judgment  against  the  principal 
has  been  held  a  good  defense  to  an  action  on 
a  bail  bond.  Short  v.  Hooker,  40  How.  Pr. 
(N\  Y.  Supreme  Ct.)  420. 

And  where,  upon  the  return  of  non  est 
inventus  on  a  ea.  sa.  against  the  principal,  the 
hail  gave  a  note  for  the  amount  of  the  judg- 
ment, which  was  afterwards  reversed  on  a 
writ  of  error,  it  was  held  that  as  the  bail  was 
not  fixed,  and  the  judgment  was  reversed, 
there  was  a  failure  of  the  consideration  of  the 
note,  and  the  bail  was  not  liable  thereon. 


Tappen  v.  Van  Wagenen,  3  Johns.  (N.  Y.) 
465- 

3.  Reason  for  the  Rule. — That  this  is  the  rea- 
son for  the  rule  that  the  discharge  of  the 
principal  under  the  bankruptcy  or  insolvency 
iaws  releases  bail  without  a  surrender  of  the 
principal,  is  asserted  in  the  following  cases : 
Beers  v.  Haughton,  1  McLean  (U.  S.)  226; 
Champion  v.  Noyes,  2  Mass.  481 ;  Nettleton 
v.  Billings,  17  N.  H.453;  Kent,  C.J.,  in  Ol- 
cott  v.  Lilly,  4  Johns.  (N.  Y.)  407;  Kane  v. 
Ingraham,  2  Johns.  Cas.  (N.  Y.)  403. 

4.  Principal's   Discharge  in  Bankruptcy  Re 

leases  Bail  —  England. —    v.  Bruce,  a 

Chit.  Rep.  105,  18  E.  C.  L.  266;  Todd  v.  Max- 
field,  3  B.  &  C.  222,  10  E.  C.  L.  56;  Martin  v. 
O'Hara,  Cowp.  823;  Thackeray  v.  Turner,  & 
Taunt.  28,  4  E.  C.  L.  7. 

United  States.  —  Byrne  v.  Carpenter,  1 
Cranch  (C.  C.)  481;  Baugh  v.  Noland,  2 
Cranch  (C.  C.)  2;  Burns  v.  Sim,  2  Cranch 
(C.  C.)  75;  King  v.  Simm,  2  Cranch  (C.  C.) 
234;  Harrison  v.  Gales,  3  Cranch  (C.  C.)  376; 
Claggett  v.  Ward,  5  Cranch  (C.  C.)  669. 

Delaware. — Bailey  v.  Seal,  1  Harr.  (Del.) 
367;  McGlensey  v.  McLear,  1  Harr.  (Del.) 
466;  Kennedy  v.  Adams,  5  Harr.  (Del.)  160. 

Maryland. — M'Kim  v.  Marshall,  1  Har.  &  T. 
(Md.)  101  :  M'Causland  v.  Waller,  1  Har.  & 
J.  (Md.)  156. 

New  York. — Trumbull  v.  Healy,  21  Wend. 
(N.  Y.)  670. 

See  Richardson  v.  M'Intyre,  4  Wash.  (U. 
S.)  412.    But  compare  Donnelly  v.  Dunn.  2 

B.  &  P.  45;  Goodwin  v.  Stark,  15  N.  H.  218: 
Norment  v.  Alexander,  10  Ired.  L.  (N.  Car.) 

5.  Bankruptcy  of  Principal  before  Bail  Fixed — 

England. — Woolley  V.  Cobbe,  I  Burr.  244; 
Moorby  v.  Gadge,  2  Chit.  Rep.  104,  18  E.  C. 
L.  265;  Jones  v.  Ellis,  1  Ad.  &  El.  382,  28  E. 

C.  L.'  107. 

United  States. — Beers  v.  Haughton,  1  Mc- 
Lean (U.  S.)  226. 

Maryland. — Richmond  v.  De  Young,  3 
Gill  &  J.  (Md.)  64. 

Massachusetts. —  Champion  v.  Noyes,  2 
Mass.  481. 

New  Hampshire. — Nettleton  v.  Billings,  17 
N.  H.  453. 

New  Jersey. — Rowland  v.  Stevenson,  6  N. 
J.  L.  149. 

New  York. — Kane  v.  Ingraham,  2  Johns. 
Cas.  (N.  Y.)  403. 

Pennsylvania. — Boggs  v.  Teackle,  5  Binn. 
(Pa.)  332. 
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have  become  fixed,  and  their  right  to  surrender  the  principal  is  extinguished, 
it  will  not  have  the  effect  of  releasing  the  bail.1 

(4)  By  Act  of  the  Obligee. — Bail  are,  in  certain  cases,  excused  from  the 
performance  of  the  condition  of  their  recognizance  by  the  act  or  default 
of  the  obligee.*  It  has  been  said  that  it  is  well  settled  that  if  an  obligee 
docs  an  act  to  the  injury  of  the  surety  without  his  consent  the  surety  will  be 
discharged.3 

Fraudulent  Conduct. — If  the  plaintiff  should  be  guilty  of  fraud  with  a  view  to 
charge  the  bail,  this  will,  it  seems,  constitute  a  good  defense  to  an  action 
against  them.4 

Laches. — -While  there  may  be  cases  where  bail  will  be  exonerated  by  some 
delay  or  neglect  of  the  plaintiff,5  it  has  been  held  that  the  mere  laches  of  the 


South  Carolina. — Saunders  v.  Bobo,  2  Bai- 
ley L.  (S.  Car.)  492. 

Vermont. — Belknap  v.  Davis,  21  Vt.  409. 

See  Lyon  v.  Auchincloss,  12  Pet.  (U.  S.) 
234;  Payson  v.  Payson,  1  Mass.  283. 

Bankruptcy  before  Expiration  of  Time  Al- 
lowed for  Surrender  ex  Gratia. — In  England  it 
has  been  held  that  the  bankrupt  principal's 
obtaining  his  certificate  after  the  return  of 
the  capias  ad  satisfaciendum  against  him, 
but  before  the  expiration  of  the  time  allowed 
the  bail  by  indulgence  of  the  court  for  render- 
ing the  principal,  entitled  the  bail  to  be  re- 
lieved. Mannin  v.  Partridge,  14  East  599; 
Johnson  v.  Lindsay,  1  B.  &  C.  247,  8  E.  C.  L. 
106.  And  in  this  country,  in  the  case  of  Kane 
v.  Ingraham,  2  Johns.  Cas.  (N.  Y.)  403,  the 
court  arrived  at  the  same  conclusion,  on  the 
ground  that  the  period,  after  the  return  of 
the  ca.  sa.,  which  was  allowed  bail  for  the 
surrender  of  the  principal,  originally  by  indul- 
gence of  the  court  only,  has  with  us  ripened 
into  a  matter  of  right.  The  court  says : 
"  The  bail,  in  the  sense  of  the  authorities,  are 
deemed  to  be  fixed  when  the  ca.  sa.  against 
the  principal  is  returned  non  est.  If  we  apply 
this  rule  the  bail  would  here  be  fixed,  and  can- 
not surrender.  But  our  courts,  in  general, 
have  been  liberal  towards  bail,  and  have 
considered  the  privilege  within  the  period  of 
grace  as  ripened  into  a  matter  of  right." 

Cancellation  of  Note  Given  by  Bail. — It  has 
been  held  that  where  the  principal  is  dis- 
charged under  the  insolvent  law  before  the 
bail  is  fixed,  and  the  bail  being  taken  in  exe- 
cution gives  a  note  for  the  amount  of  the 
debt,  the  court,  upon  the  return  of  the  execu- 
tion, will,  on  motion,  order  the  note  to  be 
given  up  to  be  canceled.  Bussard  v.  Warner, 
2  Cranch  (C.  C.)  in. 

1.  Bankruptcy  of  Principal  after  Bail  Become 
Fixed. — Woolley?'.  Cobbe,  1  Burr.  244;  Mun- 
roe  v.  Towers,  2  Cranch  (C.  C.)  187;  Frank- 
lin v.  Thurber,  1  Cow.  (N.  Y.)  427.  See 
Southcote  v.  Braithwaite,  1  T.  R.  624;  Ben- 
nett. Alexander,  1  Cranch  (C.C.)9o;  Clark 
v.  Flagg,  11  Cush.  (Mass.)  539. 

Bail  Who  Have  Become  Fixed  Showing  Insol- 
vency of  Principal. — In  Levy  v.  Nicholas, '  19 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  282,  it  was  held 
that  special  bail  who  have  become  fixed  can- 
not, in  an  action  against  them,  as  such  bail, 
show,  either  in  bar  of  the  action  or  in  miti- 
gation of  damages,  that  before  the  recovery  of 
judgment  against  the  principal  he  was  and  at 


all  times  since  has  been  utterly  insolvent,  and 
had  no  property  whatever  that  could  or  was 
liable  to  be  applied  for  the  payment  of  such 
judgment. 

Failure  of  Principal  to  Plead  Discharge. — In 

Ne-w  York  it  has  been  held  that  though  a  de- 
fendant is  discharged  under  the  insolvent  act 
if  he  has  time  to  plead  the  discharge,  but 
omits  to  do  so,  an  exoneretur  will  not,  after 
judgment,  be  ordered  in  favor  of  his  special 
bail  on  account  of  the  discharge.  Mechanics' 
Bank  v.  Hazard,  9  Johns.  (N.  Y.)  392;  Camp- 
bell v.  Palmer,  6  Cow.  (N.  Y.)  596. 

2.  See  1  Tidd's  Pr.  294. 
Issuing  Fi.  Fa.  before  Ca.  Sa. — It  has  been 

held  that  bail  in  a  civil  suit  are  not  discharged 
by  the  plaintiff  taking  out  a  fi.  fa.  previous  to 
issuing  a  ca.  sa.  There  can  be  no  objection 
to  the  plaintiff  proceeding  in  the  first  instance 
against  the  body  of  the  defendant;  it  deprives 
the  bail  of  nothing.  Aycock  v.  Leitner,  29 
Ga.  197;  Ogier  v.  Higgins,  2  McCord  L.  (S. 
Car.)  8. 

Agreement  with  Bail  to  Release  Them  from 
Undertaking. — Where  the  plaintiff,  upon  the 
bail's  offering  to  surrender  the  principal,  re- 
quested and  directed  them  not  to  do  so,  and 
agreed  with  them  that  if  they  would  not  sur- 
render the  principal's  body  he  would  release 
them  from  their  undertaking,  it  was  held  that 
the  bail  were  discharged.  Shields  v.  Smith, 
78  Ind.  425.. 

Act  of  Plaintiff's  Attorney. — A  parol  decla- 
ration of  the  plaintiff's  attorney  that  the  bail 
are  discharged  does  not  release  them.  Parker 
v.  Bidwell,  3  Conn.  84. 

3.  Lathrop  v.  Briggs,  8  Cow.  (N.  Y.)  171. 
See  generally  the  title  Suretyship. 

4.  Plaintiff's  Fraudulent  Conduct. — Stevens  -'. 
Bigelow,  12  Mass.  437;  Wirchel  v.  Stiles,  15 
Mass.  230;  Bishop  Earl,  17  Wend.  (N.  Y.) 
316.  Compare  Bradley  v.  Bishop,  7  Wend. 
(N.  Y.)  352  ;  Van  Ness  v.  Fairchild,  1  D.  Chip. 
(Vt.)  153- 

An  agreement  between  the  parties  to  a  suit 
to  def  raud  the  bail,  by  making  no  defense,  is  a 
good  defense  to  an  action  on  the  recognizance 
given  on  appeal  from  a  justice.  Mott  v.  Hazen, 
27  Vt.  208. 

5.  Plaintiff  s  Laches — Bail  Discharged  by. — See 

Toles  v.  Adee,  84  N.  Y.  222,  91  N.  Y.  562; 
Van  Ness  v.  Fairchild,  1  D.  Chip.  (Vt.)  153. 

Effect  of  Laches  after  Judgment  against  Bail. 
— It  has  been  held  that,  after  judgment  and 
execution  against  bail,  there  is  an  end  of  the 
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plaintiff,  without  damnification  to  the  bail,  will  not  have  that  effect.1 

(5)  By  Alteration  of  Contract — (a)  In  General. — Bail,  like  other  sureties,2 
have  a  right  to  insist  on  the  terms  of  their  contract  as  originally  made,  and  if 
their  liability  is  materially  varied  by  any  alteration  made  by  the  parties  to 
the  suit,  without  their  consent,  in  the  contract  or  cause  of  action  sued  on, 
they  will  be  discharged.3 

(b)  Giving  Time  to  Principal. — So,  if  the  creditor  enter  into  a  valid  agreement  4 


relation  of  principal  and  surety,  and  the  bail 
cannot  claim  any  advantage  against  the  cred- 
itor on  the  ground  of  want  of  diligence  in  pros- 
ecuting the  principal  debtor.  Bay  v.  Tall- 
madge,  5  Johns.  Ch.  (N.  Y.)  305. 

1.  Delay  In  Issuing  Execution. — It  has  been 
held  that  eight  months'  delay  in  issuing  exe- 
cution on  a  judgment  does  not  release  the 
judgment  debtor's  special  bail,  unless  it  has 
done  them  some  special  injury.  Vanderga- 
zelle  v.  Rodgers,  57  Mich.  132.  See  also  Stev- 
ens v.  Bigelow,  12  Mass.  434.  Contra,  Max- 
well v .  Williams,  Hempst  (U.  S.)  172. 

In  Bell  v.  Bullitt,  3  T.  B.  Mon.  (Ky.)  200,  it 
was  held  that  it  is  not  a  sufficient  plea  to  asci. 
fa.  on  a  recognizance  of  bail,  that  the  plaintiff 
failed  for  two  years  to  sue  out  a  ca.  sa. 

In  Carr  v.  Sterling,  114  N.  Y.  558,  execu- 
tion against  the  body  of  the  defendant  was 
not  issued  until  more  than  a  year  and  a  half 
after  the  entry  of  judgment  against  him.  The 
defendant  remained  in  the  vicinity  for  a  long 
time  after  the  entry  of  the  judgment,  and,  had 
the  execution  against  his  body  been  issued,  he 
could  have  been  taken  thereon,  but  at  the 
time  it  was  issued  he  had  departed  from 
the  county  and  could  not  be  found.  While 
the  court  was  of  the  opinion  that  this  un- 
doubtedly amounted  to  laches  which  would 
discharge  the  defendant  from  liability,  since 
it  further  appeared  that  the  defendant  had 
asked  the  plaintiff's  attorney,  after  the  judg- 
ment was  entered,  not  to  press  the  defendant, 
and  to  aid  the  defendant  in  regaining  his 
position  with  the  plaintiff,  and  this  was  the 
reason  for  the  delay  in  issuing  the  body  exe- 
cution, it  was  held  that  this  amounted  to 
an  excuse  for  the  laches  on  the  part  of  the 
plaintiff. 

Delay  in  Returning  Execution. — The  provision 
of  a  statute  requiring  the  return  of  the  execu- 
tion against  the  principal  within  twenty  days 
being  regarded  as  introduced  solely  for  the 
benefit  of  the  plaintiff  in  the  execution,  it  has 
been  held  that  the  failure  of  the  officer  to 
return  it  within  that  time  cannot  possibly 
operate  to  the  prejudice  of  special  bail,  and 
does  not  discharge  them.  Wilson  v.  Eads, 
Hempst.  (U.  S.)  284. 

Premature  Return  of  Execution. — It  has  been 
held  that  the  return  of  ?ioti  est  inventus 
before  the  return  day  of  the  execution  will 
not  discharge  the  bail  if  they  had  reasonable 
time  to  surrender  the  principal  before  such 
return  was  made.  Collins  v..  Cook,  4  Day 
(Conn.)  1  ;  Saunders  v.  Hughes,  2  Bailev  L. 
(S.  Car.)  504;  Howe  v.  Ransom,  1  Vt.  276. 

And  in  the  Kentucky  case  of  Jones  v.  Bunn, 
2  Mete.  (Ky.)  490,  it  was  held  that  the  fact 
that  execution  upon  the  judgment  against  the 
principal  was  returned  "  not  found,"  before 


the  return  day  thereof,  does  not  prejudice  the 
bail,  since  he  is  not  thereby  prevented  from 
surrendering  the  defendant  to  the  sheriff  by 
the  return  day  of  the  summons  in  the  action 
against  the  bail,  which  surrender  exonerates 
the  bail. 

Delay  in  Bringing  Scire  Facias. — But  where 
the  statutes  are  peremptory  that  suit  against 
the  bail  must  be  brought  within  twelvemonths, 
it  is  held  that  a  scire  facias  against  the  bail 
must  be  brought  within  twelve  months  from 
rendering  the  judgment.  Howard  v.  Miller, 
1  Root  (Conn.)  428. 

In  Rice  v.  Carnes,  8  Mass.  490,  it  was  said 
that  if  the  plaintiffs  neglect  to  sue  out  their 
execution,  and  obtain  a  return  thereof,  so 
that  their  scire  facias  is  not  served  upon  the 
bail  within  a  year  'from  the  rendition  of  the 
judgment,  the  bail  will  be  discharged  of 
course.  See  Gass  v.  Bean,  5  Gray  (Mass.) 
397;  Champion  v.  Noyes,  2  Mass.  485;  Swett 
v.  Sullivan,  7  Mass.  342. 

Delay  in  Proceeding  to  Trial. — "  It  seems  that 
where  there  has  been  a  great  and  unnecessary 
delay  in  proceeding  to  trial  the  bail  may  be 
relieved  on  their  own  application,  though  the 
court  will  not  discharge  them  at  the  instance 
of  the  defendant."  1  Tidd's  Pr.  294,  citing-  1 
Chit.  281.  See  Havemeyer  Sugar  Refining 
Co.  v .  Taussig,  44  Hun  (N.  Y.)  475. 

2.  See  the  title  Suretyship. 

3.  Bail  Discharged  by  Whatever  Changes  Con- 
tract.— U.  S.  v.  Backland,  33  Fed.  Rep.  156; 
Langley  v.  Adams,  40  Me.  125;  Bean  v.  Par- 
ker, 17  Mass.  591;  Bullen  v.  Dresser,  116 
Mass.  267. 

In  Campau  v.  Seeley,  30  Mich.  57,  Chris- 
tiancy,  J.,  says:  "The  obligations  of  special 
bail  are  in  the  nature  of  those  of  sureties,  al- 
ways and  properly  recognized  as  being strict- 
isstmi  Juris,  and  discharged  by  anything 
which  affects  in  any  manner  the  nature  or 
extent  of  the  contract  into  which  they  have 
entered,  in  such  manner  as  might,  by  any 
reasonable  probability,  increase  (if  not  merely 
to  change)  their  risk  or  liability." 

Confession  of  Judgment. — It  has  been  held 
that  where  the  confession  of  judgment  in  an 
action  has  the  effect  of  converting  a  demand 
sounding  in  damages  to  be  liquidated  by  the 
jury  in  the  lawful  money  of  the  common- 
wealth into  a  contract  to  deliver  stock,  the 
bail  are  discharged.  Com.  v.  Clay,  9  Phila. 
(Pa.)  121. 

4.  Agreement  Not  Binding. — It  has  been  held 
that  it  is  only  a  valid  agreement  to  extend 
time  that  has  this  effect.  Ladbrook  v.  Hew- 
ett,  1  D.  P.  C.  488;  Melvill  v.  Glcndining,  7 
Taunt.  126,  2  E.  C.  L.  126;  Whitfield  v. 
Hodges,  Tyr.  &  Gr.  1061,  1  M.  &  W.  679; 
Rathbone  v.  Warren,  10  Johns.  (N.  Y.)  587. 
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with  the  principal,  before  condition  b 
further  time,  the  bail  are  discharged.2 

Sec  opinion  by  Senator  Tallmadge  in  Clark 
v.  Niblo,  6  Wend.  (N.  Y.)  236. 

In  Brickwood  v.  Anniss,  5  Taunt.  614,  1  E. 
C.  L.  210,  the  plaintiff  had  issued  his  ca.  sa., 
but  afterwards  agreed  to  give  the  defendant 
three  weeks  to  make  a  composition  with  his 
creditors,  and  during  that  time  agreed  to  sus- 
pend arrest  upon  the  ca.  sa.  The  bail  moved 
to  be  discharged.  Gibbs,  Ch.  J.,  said  :  "The 
plaintiff,  by  remitting  his  legal  diligence,  does 
not  bar  the  bail  from  surrendering  the  princi- 
pal at  any  moment;  the  plaintiff  has  never 
disarmed  himself;  he  has  never  put  himself 
in  such  situation  that  he  might  not  at  all 
times  proceed  with  his  action."  The  motion 
was  denied. 

Agreement  without  Consideration  Amounting 
to  Fraud  on  Bail. — It  has  been  held  that  it  is  a 
good  bar  to  an  action  against  bail,  that,  before 
a  breach  of  the  recognizance,  the  plaintiff, 
without  the  privity  or  consent  of  the  bail, 
agreed  with  the  principal  debtor  that  he 
might  leave  the  state  and  that  no  proceedings 
would  be  had  until  his  return,  as  it  would  be 
a  fraud  upon  the  bail  to  induce  the  principal 
to  leave  the  state,  under  such  circumstances, 
and  then  to  proceed  against  the  bail  in  his 
absence.  Clark  v.  Niblo,  6  Wend.  (N.  Y.) 
236.  It  seems  that  the  court  took  the  view 
that  it  was  not  material  to  inquire  whether 
there  was  any  consideration  passing  between 
the  plaintiff  and  the  principal  debtor  which 
would  have  enabled  the  latter  to  recover  for 
a  breach  of  the  contract.  In  the  prevailing 
opinion,  delivered  by  Chancellor  Walworth,  it 
is  said  :  "  In  such  cases,  where  the  bail  is  actu- 
ally injured  by  the  improper  conduct  of  the 
creditor  amounting  to  a  fraud  upon  the  bail, 
no  consideration  as  between  the  creditor  and 
principal  debtor  is  necessary  to  discharge  the 
surety  from  his  responsibility." 

1.  After  Forfeiture. — It  has  been  held  that  if 
time  be  given  to  the  principal  after  the  bail 
bond  has  been  forfeited  and  an  assignment 
thereof  taken  this  does  not  release  the  sure- 
ties. Woosnam  v.  Price,  3  Tyr.  375.  See 
also  Bay  v.  Tallmadge,  5  Johns.  Ch.  (N.  Y.) 
3°5- 

2.  By  Valid  Agreement. — Thomas  v.  Young', 
15  East  617;  West  v.  Ashdown,  1  Bing.  164, 
8  E.  C.  L.  453.  And  see  Melvill  v.  Glendin- 
ing,  7  Taunt.  126,  2  E.  C.  L.  126.  See  also 
Clark  v.  Niblo,  6  Wend.  (N.  Y.)  236.  And 
see  the  title  Suretyship. 

In  Willison  v.  Whitaker,  7  Taunt.  53,  2  E. 
C.  L.  53,  2  Marsh.  383,  the  plaintiff  had,  after 
judgment,  taken  bills  of  exchange  at  four, 
eight,  and  twelve  months  of  the  defendant. 
The  bills  proved  worthless,  and  the  plaintiff 
sued  the  bail.  Upon  motion,  the  court  or- 
dered an  e.xoncrc.tur  on  the  ground  that  a 
consideration  had  been  given  for  the  freedom 
from  arrest. 

Doctrine  of  New  York  Cases. — It  has  been 
held  in  New  York  that  the  sureties  on  a  stat- 
utory bail  bond  have  all  the  rights  of  sureties 
in  other  cases,  and  are  discharged  if  the  credi- 
tor, on  their  request  that  he  should  proceed 


ken,1  by  which  the  latter  is  to  have 


against  the  principal,  refuses  to  do  so.  Toles  v. 
Adee,  84  N.Y.  239;  Remsen  v.  Beekman,  25  N. 
Y.  556.  See  also  Ducker?\  Rapp,67N.  Y.471. 
A  stipulation  between  the  plaintiff  and  the 
defendant  for  extending  the  time  of  payment 
does  not  exonerate  the  bail  where  the  stipula- 
tion does  not  operate  to  deprive  the  sureties 
of  their  right  to  demand  that  proceedings 
should  be  taken  against  their  principal,  nor 
of  their  right  to  surrender  him.  Steinbock 
v.  Evans,  55  N.  Y.  Super.  Ct.  278,  affirmed 
122  N.  Y.  551. 

Where  the  creditor  entered  into  an  agreement 
with  the  principal  debtor  without  the  assent  of 
the  bail  to  give  him  time,  and  the  bail  after- 
wards treated  their  liability  as  subsisting,  and 
induced  the  creditor  to  issue  executions  against 
the  debtor,  and  they  afterwards  satisfied  the 
judgment  in  the  action  in  which  they  were 
bail,  it  was  held  that  by  the  subsequent  assent 
to  the  agreement  for  delay,  and  by  the  pay- 
ment of  the  judgment,  the  bail  had  waived  all 
objection  to  the  agreement  for  delay,  and  that 
their  liability  was  changed  by  such  agreement. 
Bay  v.  Tallmadge,  5  Johns.  Ch.  (N.  Y.)  305. 

Giving  Cognovit. — It  has  been  held  that  the 
mere  fact  that  a  cognovit  is  given  the  plain- 
tiff by  the  principal,  without  the  consent  or 
knowledge  of  the  bail,  does  not  discharge 
them,  Hodgson  v.  Nugent,  5  T.  R.  277;  un- 
less by  the  terms  of  the  cognoyit  the  principal 
is  to  have  a  longer  time  for  the  payment  of  the 
debt  and  costs  than  he  would  have  if  the  plain- 
tiff had  proceeded  regularly  in  the  action. 
Stevenson  v.  Roche,  9  B.  &  C.  707,  17  E.  C. 

L.  477-  . 

And  accordingly,  where  the  defendant  in 
the  action  gave  a  cognovit  for  the  debt  and 
costs,  payable  by  seven  instalments,  and  after- 
wards the  principal  was  discharged  under  an 
insolvent  debtor's  act,  which  related  to  a  cer- 
tain day  when  three  only  of  the  instalments 
were  payable,  it  was  held  that  the  bail  who 
had  been  fixed  before  the  passing  of  the  act, 
though  after  the  day  to  which  it  related,  were 
liable  for  the  whole  condemnation  money, 
the  entire  debt,  qua  debt,  being  due  instanter, 
with  a  stay  of  execution  only  for  certain  por- 
tions at  certain  times.  Shakespeare  v.  Phil- 
lips, 8  East  433. 

And  although  bail  are  not  discharged  by 
the  plaintiff's  taking  a  cognovit  from  the 
principal  without  their  consent  where  judg- 
ment is  to  be  entered  up  thereon  instanter, 
see  Rex  v.  Surrey,  1  Taunt.  159;  or  the  debt 
is  payable  in  instalments  within  the  time  in 
which  the  plaintiff  would  have  been  entitled 
to  judgment  and  execution  had  he  gone  to 
trial  in  the  original  cause,  Croft  v.  Johnson, 
5  Taunt.  319,  1  Marsh.  59;  yet  where  that  is 
not  the  case,  as  where  one  or  more  of  the  in- 
stalments are  not  payable  till  after  the  expira- 
tion of  that  time,  the  bail  are  discharged 
Thomas  v.  Young,  15  East  617  ;  Croft  v.  John- 
son, 5  Taunt.  319,  1  Marsh.  59;  Bowsfield  v. 
Tower,  4  Taunt.  456. 

Plaintiff  Taking  Bill  of  Exchange  from  Defend- 
ant.— It  has  been  held  that  the  plaintiff 's 
>  Volume  III. 


Bail  to  the  Action. 


BAIL  {IN  CIVIL  CASES). 


Statutory  Special  Bail. 


(c)  Amendment  Increasing  Ad  Damnum. — And  the  increase  of  the  ad  damnum  in  a 
suit  in  which  bail  has  been  taken  is  such  an  alteration  and  discharges  the 
bail  unless  made  with  his  consent.1 

(d)  Amendment  Changing  or  Adding  Cause  of  Action. — Bail  will  be  discharged  by  an 
amendment  changing  the  plaintiff's  cause  of  action2  or  adding  a  new  one.3 

(e)  Variance  between  Declaration  and  Writ. — It  was  held  in  the  early  cases  that 
the  bail  were  discharged  if  the  plaintiff  declared  against  the  defendant  for 
a  different  cause  of  action  from  what  was  expressed  in  the  process,  or  in  a 
different  form  of  action  from  that  in  which  the  bail  was  taken.4 

(f)  Variance  between  Declaration  and  Affidavit  to  Hold  to  Bail, — And  bail  were  held  to 
be  discharged  if  the  plaintiff  declared  against  the  defendant  by  a  different 
name,5  or  for  a  different  cause  of  action6  from  that  expressed  in  the  affidavit 
to  hold  to  bail. 


taking  bills  of  exchange  from  the  defendant, 
which  has  the  effect  of  giving  the  defendant 
his  freedom  from  arrest  for  a  certain  time, 
lischarges  bail.  Willison  v.  Whitaker,  7 
Taunt.  53,  2  E.  C.  L.  53,  2  Marsh.  383. 

But  where  a  plaintiff  receives  bills  of  ex- 
change from  a  defendant,  with  an  agreement 
that  he  shall  not  be  precluded  from  proceed- 
ing while  the  bills  are  running,  the  bail  are  not 
thereby  discharged.  Melvill  v.  Glendining, 
7  Taunt.  126,  2  E.  C.  L.  126. 

Temporary  Stay  of  Execution. — It  has  been 
held  that  a  temporary  stay  of  execution  by 
agreement  of  the  plaintiff,  in  consideration  of 
a  confession  of  judgment  by  the  defendant,  will 
not  exonerate  the  special  bail  in  the  action. 
Johnson  v.  Boyer,  3  Watts  (Pa.)  376,  27  Am. 
Dec.  363. 

1.  Langley  v.  Adams,  40  Me.  125.  But  see 
New- Haven  Bank  v.  Miles,  5  Conn.  587.  And 
fOM/areMumford  v.  Stocker,  1  Cow.  (N.  Y.) 
601 . 

Entering  Judgment  for  Sum  in  Excess  of  ad 
Damnum. — And  it  has  been  held  that  not  only 
will  increasing  the  ad  damnum  by  amend- 
ment discharge  the  bail,  but  that  taking 
judgment  for  a  sum  in  excess  of  it  and  at- 
tempting to  hold  the  bail  therefor  by  giving 
them  notice  on  the  execution,  will  have  the 
same  effect.    Ruggles  v.  Berry,  76  Me.  262. 

2.  Amendment  Not  Changing  Cause  of  Action. — 
Where  the  effect  of  the  amendment  is  not  to 
change  the  cause  of  action  from  that  upon 
which  the  bail  was  given,  or  to  cure  a  defect 
existing  at  the  time  of  entering  bail,  and 
which,  but  for  the  amendment,  would  have 
defeated  the  plaintiff's  action,  it  has  been  held 
that  the  bail  is  not  discharged.  Carrington 
v.  Ford,  4  Cranch  (C.  C.)  231 ;  Brown  v. 
Howe,  3  Allen  (Mass.)  528. 

Thus  it  has  been  held  that  an  amendment 
conforming  the  declaration  to  the  cause  of 
action  in  which  the  bail  was  given  will  not 
authorize  a  discharge.  Carrington  v.  Ford, 
4  Cranch  (C.  C.)  231. 

See  the  title  Amendments,  i  Encyc.  of 
Pleading  and  Practice  676. 

Amendment  upon  Plea  of  Misnomer. — In  Payen 
v.  Hodgson,  1  Cranch  (C.  C.)  508,  it  was  held 
that  after  a  plea  of  misnomer  in  abatement 
the  court  will  not  suffer  the  record  to  be 
amended  except  upon  the  payment  of  costs 
and  a  discharge  of  the  bail. 

3.  Addition  of  New  Cause  of  Action. — If  the 
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plaintiff,  by  leave  of  court,  amends  his  orig- 
inal declaration  by  inserting  a  new  cause  of  ac- 
tion, the  bail  are  discharged.  Hyer  v.  Smith, 
3  Cranch  (C.  C.)  437;  Willis  v.  Crooker,  1 
Pick.  (Mass.)  204.  Unless  the  judgment  is 
rendered  on  the  original  demand  only,  in 
which  case  the  liability  of  the  bail  is  not  in- 
creased and  they  cannot  be  injured  by  the 
amendment.  Seeley  v.  Brown,  14  Pick. 
(Mass.)  177. 

An  undertaking  given  on  arrest  in  a  civil 
action  cannot  be  extended  to  embrace  an  ad- 
ditional liability  for  an  additional  embezzle- 
ment set  up  by  amendment  after  the  un- 
dertaking was  given.  The  final  judgment 
for  which  the  undertaking  stands  security  is 
the  final  judgment  on  the  cause  of  action  set 
up  in  the  first  instance.  Carr  v.  Sterling,  53 
N.  Y.  Super.  Ct.  255. 

4.  Change  in  Cause  of  Action. — Hally  v.  Tip- 
ping, 3  Wils.  61 ;  De  laCour  v.  Read,  2  H.  Bl. 
278-  Kerr  v.  Sheriff,  2  B.  &  P.  358;  Mayber- 
ley  v.  Benton,  5  Moore  483,  16  E.  C.  L.  406; 
Waples  v.  Derrickson,  1  Harr.  (Del.)  134; 
Pell  v.  Grigg,  4  Cow.  (N.  Y.)  426;  Haviland 
v.  Tuttle,  1  Sandf.  (N.  Y.)  668.  See  Gent  v. 
Abbott,  8  Taunt.  304,  4  E.  C.  L,  112.  But  see 
Christie  v.  Walker,  1  Bing.  68,  8E.  C.  L.  406. 

Changing  Writ. — And  in  Bryan  v.  Bradley, 
Tayl.  (N.  Car.)  77,  it  was  held  that  if  the  writ 
is  altered  from  debt  to  case,  the  bail  are  no 
longer  bound. 

8.  Change  in  Plaintiff's  Name.  —  Grindall  v. 
Smith,  1  M.  &  P.  24,  17  E.  C.  L.  161. 

6.  Change  in  Cause  of  Action. — Spalding  v. 
Mure,  6  T.  R.  363;  Thompson  v.  Maceroni,  3 

B.  &  C.  r,  10  E.  C.  L.  3,  4  D.  &  R.  619,  16  E. 

C.  L.  210;  Hyer  v.  Smith,  3  Cranch  (C.  C.) 
437.  See  Gould  v.  Logette,  1  Chit.  Rep.  659, 
18  E.  C.  L.  194;  Caswell  v.  Coare,  2  Taunt. 
107;  Fish  v.  Barbour,  43  Mich.  19;  Saunders 
v.  Hughes,  2  Bailey  L.  (S.  Car.)  504. 

Illustrations. — The  following  are  instances 
where  the  disagreement  between  the  affi- 
davit and  process  was  held  to  discharge  bail: 
Where  the  affidavit  to  hold  bail  was  in  as- 
sumpsit, and  the  plaintiff  declared  in  trover, 
Tetherington  v.  Golding,  7  T.  R.  76;  where 
an  affidavit  was  made  at  the  suit  of  an 
indorsee  against  the  acceptor  of  a  bill  of 
exchange  or  order  for  five  hundred  and  fifty- 
three  pounds  and  twelve  shillings,  and  it  ap- 
peared by  the  declaration  that  the  instrument 
was  not  a  bill  of  exchange,  since  the  money 
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(g)  Removal  of  Cause. — It  has  been  held  that  the  transfer  of  the  cause  from 
one  court  to  another  discharges  the  bail  entered  in  the  court  from  which  the 
cause  is  removed.1 

(h)  Reference  to  Arbitration. — A  submission,  by  a  rule  of  court,  of  the  original 
action  and  of  all  demands  between  the  parties  to  referees,  has  been  held  to 
operate  in  discharge  of  bail.2 

(i)  Discontinuance  of  Action. — On  the  ground  that  a  discontinuance  as  to  one 
defendant  in  a  suit  against  two  who  are  liable  jointly  and  severally,  or  as 
copartners,  does  not  affect  the  extent  of  the  liability  of  the  individual  bail  of 
the  defendant  against  whom  the  action  is  prosecuted  to  judgment,  it  has  been 
held  that  such  bail  is  not  thereby  discharged.3 

(6)  By  Taking  Principal  in  Execution.- — The  contract  of  bail  is  that  the 
creditor  shall  have  the  means  of  taking  the  debtor's  body,  and  if  the  principal 
is  committed  on  execution,  though  without  help  from  the  bail,  the  plaintiff 
has  what  the  bail  contracted  for,  and  they  are  discharged.4 

(7)  By  Giving  New  Bail. — Although  the  statutes  may  be  silent  on  the  sub- 
ject, there  can  be  no  doubt  that  giving  new  bail  discharges  the  original  bail.6 

d.  ENTRY  OF  EXONERETUR. — Ordinarily,  the  discharge  of  bail  is  not 
complete  unless  an  exoneretur  be  entered.6    When,  however,  the  principal  is 


was  payable  out  of  a  particular  fund,  Wilks 
v.  Adcock,  8  T.  R.  27. 

1.  Transfer  of  Cause  from  One  Court  to  Another 
■ — Bail  Discharged. — Under  the  Michigan  stat- 
ute requiring  the  defendant,  before  he  can 
have  a  transfer  of  the  cause  from  the  Circuit 
to  the  Superior  Court,  to  give  security  in  the 
former  for  his  entering  special  bail  in  the  lat- 
ter court  after  the  transfer,  it  has  been  held 
that  the  liability  of  the  bail  originally  given 
in  the  Circuit  Court  does  not  accompany  the 
transfer  to  the  Circuit  Court,  but  such  bail 
are  discharged  by  the  transfer.  Campau  v. 
Seeley,  30  Mich.  57.  In  the  opinion  delivered 
in  this  case  Christiancy,  J.,  said:  "It  cer- 
tainly is  not  entirely  clear  that  because  parties 
have  consented  to  become  bail  for  a  party  in 
a  cause  in  one  court,  they  would  necessarily 
have  become  such  bail  in  the  same  cause  in 
another  court.  There  may  perhaps  be  such 
differences  in  the  modes  of  proceeding  or  the 
frequency  of  terms,  and,  therefore,  the  earlier 
or  later  period  at  which  a  judgment  might  be 
obtained,  or  the  mode  of  selecting  juries,  or 
the  vicinage  from  which  they  are  to  come 
(differences  which  do,  in  fact,  exist  between 
the  two  courts  here  in  question),  that  there  is 
some  ground,  at  least,  for  saying  that  the  fact 
that  certain  persons  have  consented  to  become 
bail  in  the  one  court  is  no  good  reason  for 
holding  they  would  necessarily  have  consented 
to  become  such  in  the  same  case  in  another 
court." 

2.  Reference  of  All  Demands  between  the  Par- 
ties.— A  reference  of  all  demands  is,  in  truth, 
abandoning  the  suit  altogether  and  giving  to 
each  party  an  unlimited  right  to  claim  against 
the  other  without  regard  to  the  original  cause 
of  action.  Bean  v.  Parker,  17  Mass.  591 ;  Hill 
v.  Hunnewell,  1  Pick.  (Mass.)  192. 

3.  Sanderson  v.  Stevens,  116  Mass.  133; 
Karck  v.  Avinger,  Riley  (S.  Car.)  201,  3  Hill 
L.  (S.  Car.)  215;  Bradhurst  v.  Erwin,  8 
Ired.  L.  (N.  Car.)  495;  Hamlin  v.  McNiel,  10 
Ired.  L.  (N.  Car.)  306. 

4.  Warren  v.  Gilmore,  11  Cush.  (Mass.)  15  ; 


Milner  v.  Green,  2  Johns.  Cas.  (N.  Y.)  283. 
Compare  Stewart  v.  McGuin,  1  Cow.  (N.Y.)  99. 
Taking  Part  Only  of  Defendants  in  Execution. — 

Where  there  are  several  defendants  in  a  judg- 
ment liable  to  execution  against  the  person, 
the  taking  of  less  than  all  does  not  operate  as 
a  satisfaction  as  to  the  others.  Hence  the 
plaintiff  may,  notwithstanding  having  done 
so,  proceed  against  the  bail  of  one  as  to  whom 
there  is  a  return  of  non  est.  Penn  v.  Remsen, 
24  How.  Pr.  (N.  Y.  Supreme  CtO  503. 

Two  defendants,  having  been  arrested  in  a 
civil  suit,  gave  bail  for  their  appearance. 
Subsequently,  judgment  was  recovered  against 
both  defendants,  and  a  ca.  sa.  was  issued,  upon 
which  one  of  them  was  arrested  and  the  other 
not.  It  was  held  that  the  arrest  of  the  one  did 
not  satisfy  the  judgment  against  the  other  nor 
discharge  the  bail.  Crouse  v.  Paddock,  8 
Hun  (N.  Y.)  630. 

So  in  Higgens'  Case,  Cro.  Jac.  320,  it  is  said 
that  if  two  be  bail,  although  one  be  in  execu- 
tion, yet  the  other  may  also  be  taken. 

Resistance  of  Principal. — It  has  been  held  that 
it  is  no  defense  for  bail,  that  the  officer  was 
prevented  by  the  resistance  of  the  principal 
from  taking  him  in  execution.  Fitch  v.  Love- 
land,  Kirby  (Conn.)  384. 

6.  Van  Ness  v.  Fairchild,  1  D.  Chip.  (Vt.) 
153. 

Substitution  of  Sheriff. — It  has  been  held  that 
where  the  sheriff  takes  insufficient  bail,  and, 
on  motion  of  the  plaintiff,  he  is  substituted  for 
the  bail  so  taken  by  him,  the  bail  is  entitled, 
on  motion,  to  have  an  exoneretur  entered  on 
the  bail  piece.    Smith  v.  Dennis,  3  Ala.  248. 

6.  Exoneretur  Required  to  Complete  Discharge 
by  Surrender. — Darling  v.  Cutting,  57  Vt.  218. 
See  Chase  v.  Holton,  11  Vt.  347. 

In  Williams  v.  Williams,  1  Salk.  98,  the 
plaintiff  sued  the  defendant  in  three  actions, 
and  the  defendant  put  in  three  bails,  and  the 
plaintiff  recovered  in  all.  The  defendant  ren- 
dered himself,  and  one  of  the  bail  entered  an 
exoneretur  on  the  bail  piece,  but  the  rest  did 
not;  and  it  was  held  that  the  rendering  was  a 
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taken  on  a  ca.  sa.,  it  is  not  necessary  to  enter  an  exoneretur.1 

9.  Surrender  of  Principal— rt.  By  Whom  Made— (i)  Right  of  Bail  to  Sur- 
render Principal — At  the  Common  Law. — The  theory  of  the  common  law  is  that 
the  principal  is  in  the  custody  of  the  bail ;  he  is  only  at  liberty  by  permission 
of  the  bail.2  Consequently,  they  may  take  him  into  custody  at  any  time, 
and  render  him  in  discharge  of  their  liability.3  In  the  quaint  and  compre- 
hensive language  of  the  old  authorities,  "  the  bail  have  their  principal  always 
upon  a  string,  and  may  pull  the  string  whenever  they  please,  and  render  him 
in  their  discharge."4 

By  the  statute  Law. — Where,  as  in  the  United  States,  the  law  of  bail  is  now 
dependent  almost  wholly  on  statutory  enactment,  it  is  not  necessary  to  the 
existence  of  this  right  that  it  be  expressly  given  or  recognized  by  the  statutes ; 
while  the  legislation  on  this  subject  does  not,  as  a  rule,  expressly  give  the 
right,  although  sometimes  regulating  its  exercise,  or  at  least  prescribing 
the  -mode  of  making  the  surrender  of  the  principal,5  the  right  of  bail  to 
have  the  custody  of  and  to  surrender  the  principal  nevertheless  exists  as  an 
essential  incident  to  the  relation  of  bail.6  Statutes  have,  however,  been 
enacted  in  some  of  the  states,  giving  bail  a  right  to  surrender  the  principal 
in  their  discharge.7 

Where  Exceptions  are  Entered  to  Bail. — Where  it  is  the  law  that  the  execution  of 


discharge  in  posse  as  to  all,  but  not  complete 
and  actual  as  to  all  till  exoneretur  entered 
upon  all. 

Time  of  Entering  Exoneretur. — It  has  been 
held  that  the  exoneretur  may  be  entered  after 
the  expiration  of  the  period  for  surrender  if 
the  surrender  itself  be  seasonably  made. 
Strang  v.  Barber,  I  Johns.  Cas.  (N.  Y.) 
329- 

Rescinding  Entry  of  Surrender. — Where  a 
prisoner  had  been  surrendered  in  discharge 
of  his  bail,  and  an  entry  thereof  made,  it  was 
held  that  such  entry  could  not  be  rescinded 
at  a  subsequent  day  in  the  same  term.  Under- 
wood v.  McLaurin,  4  Jones  L.  (N.  Car.)  17. 

Where  Suit  against  Bail  has  been  Commenced. 
— If  a  suit  has  been  brought  against  the  bail, 
the  costs  thereof  must  be  paid  before  an  exon- 
eretur can  be  entered.  Brownelow-*.  Forbes, 
2  Johns.  (N.  Y.)  101 ;  Parker  v.  Tomlinson, 

2  Johns.  Cas.  (N.  Y.)  220. 

1.  Johnson  v.  Smith,  1  Root  (Conn.)  373 ; 
Milner  v.  Green,  2  Johns.  Cas.  (N.  Y.)  283; 
Smith  v.  Rosecrantz,  6  Johns.  (N.  Y.)  97; 
Stewart  v.  McGuin,  1  Cow.  (N.  Y.)  99. 

2.  Theory  of  Common  Law — Principal  in 
Custody  of  Bail. — Ex  p.  Gibbons,  1  Atk.  238. 

3.  Right  of  Bail  to  Surrender — Common  Law. 
— Ex  /.Gibbons,  1  Atk.  238;  Anonymous,  6 
Mod.  231.  See  Owston  v.  Coates,  10  Ad.  & 
El.  193,  37  E.  C.  L.  88. 

4.  See  Anonymous,  6  Mod.  231. 

6.  Statutes  Prescribing  Mode  of  Surrender. — 
See  Ruggles  v.  Corey,  3  Conn.  419;  Levy  v. 
Arnsthall,  10  Gratt.  (Va.)  641. 

6.  Right  of  Bail  to  Surrender  —  Under  the 
American  Statutory  System. — Ruggles  v. Corey, 

3  Conn.  419;  Levy  v.  Arnsthall,  10  Gratt 
(Va.)  641. 

Cases  in  United  States  Affirming  Right  of 
Ball  to  Surrender  Principal. — For  opinions  de- 
livered by  the  courts  of  this  country,  wherein 
the  right  of  bail  to  surrender  the  principal  in 
discharge  of  themselves  is  affirmed,  but  with- 


out stating  whether  it  is  grounded  upon  the 
common  law  or  statutory  enactment,  see  the 
following  cases:  Turner  v.  Wilson,  49  Ind. 
581;  Allcorn  v.  Tuggle,  3  Mete.  (Ky.)  537; 
Koch  v.  Coots,  43  Mich.  30;  Underwood 
v.  McLaurin,  4  Jones  L.  (N.  Car.)  17  ;  Jarvis  v. 
Alexander,  Cheves  L.  (S.  Car.)  143;  Worthen 
v.  Prescott,  60  Vt.  68. 

Bail  in  Bastardy  Proceedings. — It  has  been 
held  that  bail  for  the  appearance  of  the  defend- 
ant to  answer  a  prosecution  by  the  plaintiff 
for  bastardy  may  surrender  their  principal 
in  court  in  discharge  of  their  recognizance. 
Mather  v.  Clark,  2  Aik.  (Vt.)  209;  Gray  v. 
Fulsome,  7  Vt.  452. 

But  in  the  Pennsylvania  case  of  Directors 
of  Poor  v.  Dungan,64  Pa.  St.  402,  it  was  held 
that  the  surety  of  a  party  sentenced  for  bas- 
tardy could  not  absolve  himself  from  liability, 
save  by  payment. 

Recognizance  in  Desertion  Cases. — In  Miller 
v.  Com.,  127  Pa.  St.  122,  it  was  held  that  the 
surety  in  a  recognizance  of  a  defendant  con- 
victed of  desertion,  conditioned  that  the 
defendant  should  pay  a  weekly  sum  for  the 
support  of  his  wife,  could  not  absolve  himself 
from  liability  by  the  surrender  of  the  prin- 
cipal. 

7.  Statutes  Giving  Bail  Right  to  Surrender 
Principal. — Kiser  v.  State,  13  Tex.  App.  201 ; 
Sternberg  v.  State,  42  Ark.  127;  Griswold, 
Petitioner,  13  R.  I.  125.  See  Graves  v.  Dyer, 
22  Vt.  614. 

Constitutionality  of  Law  Giving  Bail  Right  to  Sur- 
render Principal. — In  State  v.  Rowe,  103  Ind. 
118,  the  Indiana  statute  (Ind.  Rev.  Stat.  1881,  § 
1718)  providing  that  "  the  bail,  at  any  time 
before  final  judgment  against  him  upon  a 
forfeited  recognizance,  muy  surrender  his 
principal  in  open  court  or  to  the  sheriff,  and, 
upon  payment  of  such  costs  as  the  court  may 
adjudge  to  be  paid  by  him,  may  thereupon  be 
discharged  from  any  further  liability  upon  the 
recognizance,"  was  held  constitutional. 
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the  undertaking  by  the  persons  who  intend  to  become  sureties  for  the 
d(  fondant  fixes  their  character  as  bail,  and  exception  to  bail  is  merely 
int<  nded  for  the  better  protection  of  the  plaintiff  to  test  their  responsibility, 
their  responsibility  becomes  unimportant  when  an  immediate  surrender  is 
to  be  made.  Special  bail  may  therefore  surrender  their  principal,  notwith- 
standing they  have  been  excepted  to.1  But  where  bail  who  have  been 
excepted  to,  and  fail  to  justify,  are  no  longer  liable  to  the  plaintiff  as  bail  and 
entitled  to  the  privileges  thereto,  but  are  only  liable  to  the  sheriff,  they  are 
not  entitled  to  surrender  the  principal  to  relieve  themselves  from  such 
liability.2 

(2)  By  Agent  or  Personal  Representative  of  Bail. — It  has  been  held  that 
the  principal  may  be  surrendered  by  the  agent  of  the  bail,3  or  by  his  personal 
representative.4 

(3)  By  the  Principal  Himself. — The  surrender  may  be  made  by  the 
principal  himself.5 

b.  To  WHOM  MADE — At  Common  Law. — It  seems  that  in  England  the  sur- 
render  of  the  principal  was  made  either  in  court,  if  sitting,  or  before  a  judge 
at  his  chambers.6 

In  the  United  states. — But  in  the  United  States  this  matter  is  mostly  regulated 
either  by  the  terms  of  the  recognizance  or  by  statute.7 

Before  Judgment  against  Principal. — While  it  seems  that  the  prevailing  rule  is 
that  the  surrender  may  be  made  in  court,  during  the  pendency  of  the  action 
against  the  principal,8  it  has  been  held  that,  after  final  judgment  has  been 


1.  Where  Liability  of  Bail  Is  Not  Extinguished 
by  Failure  to  Justify. — Edwin  v.  Allen,  5  T.  R. 
401 ;  Meysey  v.  Carnell,  5  T.  R.  534;  Mitchell 
v.  Morriss,  2  W.  Bl.  1179;  Stockton  v.  Throg- 
morton,  Baldw.  (U.  S.)  148;  Anonymous,  9 
N.  J.  L.  25;  In  re  Taylor,  7  How.  Pr. 
(N.  V.  Supreme  Ct.)  212.  See  Hardwick  v. 
Bluck,  7  T.  R.  293. 

2.  Where  Bail  Who  Fail  to  Justify  Are  Liable 
Only  to  Sheriff. — Haberstro  v.  Bedford,  118  N. 
Y.  187.  See  also  Neresheimer  v.  Bowe,  11 
Daly  (N.  Y.)  301 ;  Douglas  v.  Warren,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  264. 

But  a  defendant,  surrendered  by  his  bail, 
will  not  be  discharged  from  imprisonment  on 
the  ground  that  the  plaintiff  had  given  notice 
of  exception  to  the  bail,  where  no  exception 
was  in  fact  entered  on  the  bail  piece,  though 
such  notice  might  have  discharged  the  bail 
if  he  had  availed  himself  thereof.  Lawrence 
v.  Graham,  9  Wend.  (N.  Y.)  477. 

3.  By  Agent  of  Bail. — In  Boardman  v.  Fow- 
ler, 1  Johns.  Cas.'  (N.  Y.)  413,  the  surrender 
was  made  by  an  agent  of  the  bail,  and  one  of 
the  objections  taken  to  it  was  that  bail  could 
not  depute  for  this  purpose.  The  court,  how- 
ever, inclined  to  the  opinion  that  special  bail 
may  depute  ex  necessitate. 

And  in  Coolidge  v.  Cary,  14  Mass.  115,  it 
was  held  that  bail  may  surrender  their  prin- 
cipal in  court  by  attorney. 

4.  By  Executor  or  Administrator  of  Ball. — The 
case  of  Meddowscroft  v.  Sutton,  1  B.  &  P.  61, 
goes  to  show  that  the  executor  of  bail  may 
surrender  the  principal. 

And  in  Wheeler  v.  Wheeler,  7  Mass.  169,  it 
was  held  that  an  administrator  may  surren- 
der a  principal  for  whom  his  intestate  was 
bail. 

6.  In  re  Nethersole's  Bail,  2  Chit.  Rep.  99, 


18  E.  C.  L.  263;  Bruce  v.  Colgan,  2  Lift. 
(Ky.)  288;  Begole  v.  Stimson,  39  Mich.  288; 
Dickf.  Stoker,  1  Dev.  L.  (N.  Car.)  91 ;  Saun- 
ders v.  Quigg,  112  Pa.  St.  546. 

Offer  of  Principal  to  Surrender.^— It  has  been 
held  that  the  offer  of  the  principal  to  surren- 
der himself  in  discharge  of  his  sureties,  the 
sheriff  refusing  to  take  him  into  custody,  is  a 
good  surrender,  and  discharges  the  bail  from 
all  liability.    Babb  v.  Oakley,  5  Cal.  93. 

Surrender  against  Consent  of  Ball  and  Cred- 
itor.— In  Cushing  v.  Breck,  10  N.  H.  m,  it 
was  held  that  since  the  New  Hampshire  stat- 
ute did  not  contain  any  provision  authorizing 
the  principal  to  surrender  himself  in  discharge 
of  the  bail,  it  was  not  competent  for  the  prin- 
cipal to  surrender  himself  in  court  against  the 
consent- of  the  bail  and  of  the  creditor. 

6.  1  Tidd's  Pr.  285.  See  Comstock  v.  Sea- 
graves,  1  Story  (U.  S.)  546. 

7.  Surrender  to  County  Jail  Required  by  Bond 
— Surrender  Made  to  Deputy  Sheriff  in  Court. — 
Where  the  condition  of  a  debtor's  bond  was 
"  that  he  shall  surrender  himself  to  the  jail  of 
the  said  county,"  it  was  held  that  a  surrender 
to  a  deputy  sheriff  in  court  was  a  nullity. 
Keim  *.  Saunders,  120  Pa.  St.  121.  And  see 
Thorn  v.  Delany,  6  Ark.  219. 

8.  See  Davison  v.  Mull,  1  Hay  v.  (N.  Car.) 
364- 

Statute  Requiring  that  Surrender  Be  ' 1  Into 
Court" — Surrender  in  Justice's  Court. — Under 
a  statute  requiring  the  surrender  to  be  made 
"  into  court,",  it  has  been  held  that  in  a  case 
before  a  justice  of  the  peace  a  bail  can  sur- 
render his  principal  only  while  the  court  is  in 
session.  Converse  v.  Washhurn,  43  Vt.  129. 
In  the  opinion  delivered  in  this  case  Wheeler, 
J.,  said:  "  From  the  time  when  a  justice  be- 
comes invested  with  judicial  control  of  a 
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rendered  in  the  action,  the  bail  cannot  surrender  his  principal  into  court.1 

After  Execution  against  Principal. — After  the  issuing  of  execution  upon  the 
judgment  against  the  principal,  and  before  its  return,  the  bail  may,  it  has  been 
held,  surrender  the  principal  to  the  officer  having  charge  of  it.2 

C.  TIME  OF  SURRENDER — (i)  In  England — Surrender  before  Return  of  Non  Est  a 
Matter  of  Right. — At  the  English  common  law,  bail  may  surrender  the  principal 
in  discharge  of  their  liability  at  any  time  pending  the  action  against  the 
principal,  or  even  after  judgment  for  the  plaintiff  and  before  the  return  of 
the  capias  ad  satisfaciendum?  But  upon  the  return  of  non  est  inventus 
on  the  capias,  the  condition  of  the  recognizance  is  broken,  and  the  liability 
of  bail  becomes  fixed  for  the  payment  of  the  debt.  Hence,  it  was  anciently 
the  course  of  the  courts  not  to  allow  a  render  subsequently  to  such  return.4 
Surrender  after  Return  of  Non  Est  by  Favor  of  Court. — But  great  mischief  resulted 
from  this  practice,  for  the  plaintiff  would  sue  out  a  capias  returnable  the 
next  day,  so  that  the  bail  had  little  or  no  time  to  bring  in  the  body  of  the 
principal.5    To  remedy  this  evil,  the  English  courts,  as  a  matter  of  favor 


cause  or  proceeding,  until  it  is  disposed  of 
finally  by  a  judgment,  or  for  that  occasion  by 
an  adjournment,  he  is  a  court  with  cognizance 
of  that  cause.  Until  he  is  so  invested  he  is 
not  a  court,  although  the  proceeding  or  suit 
must  have  been  commenced  some  time  before 
that.  And,  after  the  case  is  so  disposed  of,  he 
does  not  continue  to  be  a  court  as  to  that 
cause,  although  it  may  be  adjourned  not  to  be 
finally  disposed  of  for  some  time  after  that." 

1.  Rice  v.  Carnes,  8  Mass.  490. 

Surrender  in  Court — Pendency  of  Action  Neces- 
sary.— In  Sloan  v.  Bryant,  28  N.  H.  67,  it  was 
said  that  bail  could  not  make  an  effectual  sur- 
render of  the  principal  in  court  in  the  absence 
of  an  action  pending  against  the  principal  or 
bail. 

After  Return  of  Scire  Facias. — Under  an  early 
Massachusetts  statute  it  was  held  that  bail  may, 
after  the  return  of  the  scire  facias  against 
them,  surrender  the  principal  into  court. 
Champion  v.  Noyes,  2  Mass.  481 ;  Rice  v. 
Carnes,  8  Mass.  490. 

2.  Champion  v.  Noyes,  2  Mass.  481 ;  Rice 
v.  Carnes,  8  Mass.  490;  Rvan  v.  Watson,  2 
Me.  382. 

Statute  Directing  that  Surrender  Be  to  Sheriff — 
Surrender  to  Jailer. — Under  a  statute  requiring 
the  surrender  to  be  made  before  the  court 
where  the  suit  has  been  or  should  be  depend- 
ing, or  to  the  sheriff  of  the  county  where  the 
original  writ  was  served,  it  was  held  that  a 
surrender  to  the  jailer  of  the  county  where 
the  judgment  was  obtained,  though  not  in 
strict  conformity  to  the  letter  of  the  statute, 
was  nevertheless  sufficient.  Bruce  v.  Colgan, 
2  Litt.  (Ky.)  288.  In  support  of  the  view 
that  this  surrender  was  in  accordance  with 
the  reason  and  spirit  of  the  statute,  the  court 
argued  that  "  at  the  time  the  statute  passed, 
the  sheriff  was  jailer;  and  when  the  surren- 
der was  made  to  him  after  judgment,  the 
statute  requires  him  'to  keep  the  defendant 
n  his  custody,  in  the  same  manner  and  sub- 
ject to  the  same  rules  as  are  provided  for 
debtors  in  execution,  for  the  space  of  twenty 
days,  unless  the  creditor,  his  attorney  or 
agent,  shall  sooner  consent  to  his  discharge.' 
This,  it  is  obvious,  he  could  do  only  in  the 
capacity   of  jailer;   and   this  circumstance 
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affords  a  convincing  proof  that  the  surrender 
was  required  to  be  made  to  him,  not  because 
he  was  sheriff  but  because  he  was  jailer.  But 
the  sheriff  is  not  now,  as  he  was  when  the 
statute  passed,  ex  officio  jailer.  The  two 
offices  are  distinct,  and  are  confided  to  dif- 
ferent persons ;  and  if  the  surrender,  in  such 
case,  were  made  to  the  sheriff,  he  could  not 
comply  with  the  statute  but  by  delivering  the 
debtor  over  to  the  jailer.  Without,  there- 
fore, deciding  that  a  surrender  to  the  sheriff 
would  not  be  good,  we  have  no  hesitation  in 
saying  that  a  surrender  to  the  jailer  is  more  con- 
formable to  the  reason  ndspiritof  the  statute." 

To  Sheriff  of  What  County. — Where  a  statute 
provided  that  the  surrender  should  be  made 
to  the  sheriff  of  the  county  where  the  original 
writ  was  served,  and  it  appeared  that  the  writ 
was  served  in  Cumberland  county,  where  the 
suit  was  commenced,  and  from  which  it  was 
removed  by  change  of  venue  to  Adair  county, 
and  the  surrender  was  made  to  the  jailer  of 
the  latter  county,  it  was  held  that  the  surren- 
der was  sufficient.  The  court  said  that  the 
statutory  provision  was  evidently  intended 
for  the  ease  and  convenience  of  the  bail  in 
cases  in  which  the  writ  may  have  been  sent  to 
a  different  county  from  that  in  which  the  suit 
was  brought;  and  if  the  bail  chose  to  forego 
that  convenience  and  to  surrender  the  debtor 
in  the  county  where  the  suit  was  brought  and 
the  judgment  obtained,  the  creditor  could  not 
object.  "Besides,  as  the  suit  was  removed 
from  the  county  where  it  was  commenced,  all 
the  incidents  ought  to  be  considered  as  being 
removed;  and  in  that  view  Adair  was  the 
proper  county  in  which  the  surrender  should 
have  been  made."  Bruce  v.  Colgan,  2  Litt. 
(Ky.)  284. 

Surrender  to  Sheriff— The  Right  of  Ball  to 
Written  Evidence. — Where  surrender  is  made 
to  the  sheriff,  the  bail  may  require  of  him  for 
their  protection  an  acknowledgment  of  the 
surrender  in  writing.  Moyers  v.  Center,  2 
Strobh.  L.  (S.  Car.)  439;  Glover  v.  Gomillion, 
2  Rich.  L.  (S.  Car.)  554. 

3.  1  Tidd's  Pr.  282. 

4.  Alyson  v.  Byston,  Cro.  Eliz.  738. 
6.  1  Tidd's  Pr.  283.   See  Begole  v.  Stimson, 

39  Mich.  288. 
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only  and  not  of  right,  allowed  the  bail,  at  any  time  before  the  return  of  a 
scire  facias  against  them  served,  or  the  return  of  nihil  upon  a  second  scire 
facias,  or,  if  the  plaintiff  proceeded  by  action  of  debt,  within  eight  days  after 
the  return  of  the  process  against  them,  to  surrender  the  principal  and  thereby, 
on  payment  of  costs,  become  entitled  to  an  exoneretur.1 

(2)  In  the  United  States — American  Law  Mostly  Statutory. — In  the  United  States 
this,  as  well  as  other  branches  of  the  law  of  bail,  is  mostly  statutory.2 

Similarity  between  American  and  English  Law. — But,  while  this  is  SO,  there  is  yet 
some  similarity  between  our  law  on  this  matter  and  that  of  England. 

Surrender  before  Execution. — Here,  as  in  England,  the  bail  are  usually  allowed 
to  surrender  their  principal  at  any  time  before  the  return  of  an  execution 
against  the  principal ;  it  is,  in  a  number  of  the  states,  held  that  if  the  bail 
surrender  the  principal  before  judgment,  or  after  judgment  and  before  non  est 
inventus  is  returned  on  the  ca.  sa.,  the  surrender  will  suffice  to  discharge 
the  bail.3  And  the  courts  seem  to  manifest  a  disposition,  in  construing  the 
statutes,  to  give  them  this  effect.4 

Surrender  after  Commencement  of  Suit  against  Bail. — And,  with  respect  to  allowing 
a  surrender  after  the  commencement  of  proceedings  against  the  bail,  unless 
the  discretionary  power  to  do  so  has  been  taken  away  by  the  legislature,6  the 
same  favor  is  extended  to  bail  by  our  courts  as  by  those  of  England,  and 
they  are  allowed  the  whole  time  till  the  return  of  the  process  against  them 
to  surrender  their  principal.6 


1.  1  Tidd's  Pr.  283;  1  Bac.  Abr.  566;  3  Vin. 
Abr.  497;  Wilmore  v.  Clerk,  1  Ld.  Raym. 
I56J  157-  See  Begole  v.  Stimson,  39  Mich. 
288;  Whetstone  v.  Riley,  7  Ohio  St.  514. 

2.  Shannon  v.  Hyde,  17  Ga.  88;  Dunbar 
v.  Conway,  11  Gill  &J.  (Md.)92;  Branch  v. 
Webb,  7  Leigh  (Va.)  371;  Speakman  v. 
Pearce,  1  Yeates  (Pa.)  347;  Siter  v.  Welford, 
1  Ashm.  (Pa.)  61 ;  Garvin  v.  Walsh,  54  Vt.  367. 

3.  Surrender  may  be  Made  until  Return  of  Non 
Est  on  Ca.  Sa. —  Connecticut. — Collins  v.  Cook, 
4  Day  (Conn.)  1 ;  Fitch  v.  Loveland,  Kirby 
(Conn.)  380;  Edwards  v.  Gunn,  3  Conn.  316. 

Maine. — Ryan  ->.  Watson,  2  Me.  382. 

Massachusetts. — Rice  v.  Carnes,  8  Mass. 
490;  Walker  v.  Haskell,  11  Mass.  177;  Har- 
rington v.  Dennie,  13  Mass.  93;  Bartlet  v. 
Falley,  5  Mass.  373;  Coolidge  v.  Cary,  14 
Mass.  115. 

Ne-M  Jersey. — Armstrong  v.  Davis,  1  N.  J. 
L.  130. 

North  Carolina.  —  Davison  v.  Mull,  1 
Hayw.  (N.  Car.)  364;  Peace  v.  Person,  1 
Murph.  (N.  Car.)  188. 

Pennsylvania.- ^-Boggs  v.  Teackle,  5  Binn. 
(Pa.)  332. 

Vermont. — Howe  v.  Ransom,  1  Vt.  276. 

In  Collins  v.  Cook,  4  Day  (Conn.)  1,  it  is 
said  that  when  the  return  of  non. est  inventus 
is  made  the  bail  becomes  liable,  provided  that 
he  cannot  show  that  it  was  unfairly  made, 
and  that  he  has  had  a  reasonable  time  to  have 
surrendered  up  the  principal  before  the  re- 
turn of  the  execution. 

Surrender  in  Court  before  Final  Judgment. — 
Under  a  statute  providing  that  the  sureties  in 
a  bond  given  in  a  bastardy  proceeding  may 
relieve  themselves  from  liability  by  surrender- 
ing the  principal  "  in  court  at  any  time  before 
final  judgment,"  it  was  held  that  the  princi- 
pal's giving  himself  tq  an  officer  out  of  court, 
and  after  final  judgment  and  final  adjourn- 
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ment,  was  not  a  surrender  of  him  in  court 
before  final  judgment.  Doyen  v.  Leavitt,  76 
Me.  247. 

4.  Surrender  after  Judgment — Statutory  Pro- 
vision for,  Construed. — The  California  statute, 
providing  for  the  surrender  of  a  defendant 
within  ten  days  after  judgmentKhas  been  con- 
strued to  contemplate  that  the  plaintiff  should 
take  such  measures  as  would  authorize  the 
officer  to  hold  the  defendant  in  custody,  and  a 
surrender  within  ten  days  after  execution  was 
held  a  sufficient  compliance  with  the  statute. 
Allen  v.  Breslauer,  8  Cal.  552. 

5.  Gear  v.  Clark,  8  111.  64. 

In  Garvin  v.  Walsh,  54  Vt.  367,  it  was  held 
that  under  the  Vermont  statute,  the  surrender 
of  the  principal  in  court  after  judgment 
against  him  in  bastardy  proceedings  could  not 
discharge  the  sureties  on  his  bond. 

6.  Davitt  v .  Counsel,  2  Nott  &  M.  (S.  Car.) 
136;  Glover  v.  Gomillion,  2  Rich.  L.  (S. 
Car.)  554;  Ancrum  v.  Sloan,  1  Rich.  L.  (S. 
Car.)  421 ;  Boggs  v.  Teackle,  5  Binn.  (Pa.) 
332;  McClurg  v.  Bowers,  9  S.  &  R.  (Pa.)  24. 
See  Begole  v.  Stimson,  39  Mich.  288. 

South  Carolina. — In  certain  early  cases  in 
South  Carolina  it  was  held  that  bail  may  sur- 
render their  principal  to  the  sheriff  at  any 
time  before  the  end  of  the  term  to  which  serv- 
ice of  effective  process  against  them  has  been 
returned ;  and  such  surrender,  even  after  the 
ca.  sa.  has  been  returned  and  the  bail  bond  as- 
signed to  the  plaintiff,  may  be  made  without 
any  previous  order  of  court;  though,  if  made 
after  the  return  of  the  ca.  sa.,  an  order  is 
necessary  to  confirm  it  and  give  it  effect. 
Glover  v.  Gomillion,  2'Rich.  L.  (S.  Car.)  554; 
Breeze  v.  Elmore,  4  Rich.  L.  (S.  Car.)  436 

Bail  surrendered  their  principal  after  set. 
fa.  had  issued  on  their  bond,  and  they  moved 
for  a  discontinuance  of  all  proceedings  on 
that  writ,  on  their  paying  the  costs  up  to  the 
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Statutory  Speoial  Bail. 


Whether  a  strict  Eight. — Indeed,  some  of  our  courts  have  taken  the  view  that 
although  this  further  time  was  originally  allowed  only  by  grace  and  favor  of 
the  courts,  it  has  become  settled  by  usage  and  custom  as  a  matter  of  right.1 
But  this  view  has  not  obtained  general  acceptance;  other  courts  adhere  to 
the  English  view  that  allowing  bail  this  further  time  to  bring  in  the  principal 
is  only  ex  gratia.2 

statutes  Giving  the  Eight. — This  question,  however,  is  set  at  rest  in  a  number 
of  our  states  by  statutes  which  give  bail  the  right  to  surrender  their  principal 
after  proceedings  have  been  commenced  upon  the  bond.3 


time  of  the  motion;  and  the  motion  was 
granted.  Watson  v.  Bancroft,  4  Strobh.  L. 
(S.  Car.)  218. 

Time  of  Surrender  the  Same  whether  Suit 
Commenced  by  Writ  or  Declaration. — It  has 
been  held  that  bail  are  entitled  to  the  same 
time  for  making  surrender  after  service 
upon  them  by  declaration  as  commencement 
of  suit,  that  they  would  have  in  case  they 
were  sued  on  their  recognizance  by  capias. 
Begole  v .  Stimson,  39  Mich.  288;  Mayell  v. 
Follett,  7  Wend.  (N.  Y.)  507. 

1.  Kane  v.  Ingraham,  2  Johns.  Cas.  (N.Y.) 
403;  Breeze  v.  Elmore,  4  Rich.  L.  (S.  Car.) 
436;  Watson  v.  Bancroft,  4  Strobh.  L.  (S. 
Car.)  218. 

In  Michigan  the  courts  have,  independently, 
it  seems,  of  any  express  statutory  direction, 
though  there  is  a  statutory  implication  to  that 
effect,  estab'ished  the  rule  that  special  bail 
may,  as  a  matter  of  right,  surrender  the  prin- 
cipal at  any  time  within  eight  days  after  the 
commencement  of  suit  against  them  on  the 
recognizance.  Begole  v.  Stimson,  39  Mich. 
288;  Koch  v.  Coots,  43  Mich.  30;  Lyman  v. 
Giddey,  96  Mich.  401. 

2.  Davidson  v.  Taylor,  12  Wheat.  (U.  S.) 
604;  Gordon  v.  Liepman,  3  McCord  L.  (S. 
Car.)  49.  See  Ancrum  v.  Sloan,  1  Rich.  L. 
(S.  Car.)  421. 

Surrender  after  Execution  Dependent  on 
Rules  of  Practice. — It  has  been  said  that  on  the 
return  of  a  ca.  sa.,  non  est  inventus,  the  bail  is 
bound,  and  the  extension  of  the  time  upon  the 
sci.  fa.  is  founded  on  rules  of  practice.  Arm- 
strong v.  Davis,  1  N.  J.  L.  110.  See  the 
title  Bail  and  Recognizance,  Encyc.  of 
Pleading  and  Practice,  vol.  3,  pp.  190,  191. 

In  Ward  v.  Mozer,  19  Wend.  (N.  Y.)  153, 
it  was  held  that  in  an  action  on  a  recognizance 
of  bail  put  in  in  a  Court  of  Common  Pleas 
and  prosecuted  in  the  Supreme  Court,  the 
time  of  surrender  was  governed  by  the  prac- 
tice of  the  latter  court. 

3.  Statutes  Authorizing  Surrender  after  the 
Commencement  of  Proceedings  against  Bail. — 
Some  of  the  statutes  which  have  been  enacted 
in  the  United  States  authorize  the  surrender 
of  the  principal  a  certain  time  after  the  com- 
mencement of  proceedings  against  the  bail. 
Daly  v.  Dodson,  1  Ashm,  (Pa.)  74;  Com.  v. 
Kite,  5  S.  &  R.  (Pa.)  399;  Still  v.  Howard,  2 
Miles  (Pa.)  274. 

By  the  early  statutes  of  Illinois  and  Ohio  the 
right  to  surrender  the  principal  extends  to 
the  return  day  of  the  process  against  the  bail. 
Gear  v.  Clark,  8  111.  64;  Whetstone  v.  Riley, 
7  Ohio  St.  514;  Beers  v.  Haughton,  1  McLean 
(U.  S.)  226. 


In  New  York  bail  may  surrender  the  prin- 
cipal before  the  expiration  of  eight  days,  in 
full  term,  after  the  return  of  process  against 
them.  Brownelow  v.  Forbes,  2  Johns.  (N. 
Y.)  101;  Ellis  v.  Hay,  1  Johns.  Cas.  (N.  Y.) 
334;  Strang  v.  Barber,  1  Johns.  Cas.  (N. 
Y.)  329;  Kane  v.  Ingraham,  2  Johns.  Cas. 
(N.  Y.)  403;  Mayell  v.  Follett,  7  Wend.  (N. 
Y.)  507;  Brown  7'.  Smith,  9  Johns.  (N.  Y.)  84; 
Patten  v.  Steward,  1  Hall  (N.  Y.)  38. 

The  eight  days  are  to  be  computed  of  those 
within  the  teste  and  return  days  of  process. 
Wiggins  v.  Wilson,  5  Cow.  (N.  Y.)  420. 

Sunday  is  to  be  reckoned.  Brown  v.  Smith, 
9  Johns.  (N.  Y.)  84. 

In  Pennsylvania  the  right  of  bail  to  sur- 
render continues  until  the  fourth  day  after  the 
return  of  process  against  them.  McClurg  v. 
Bowers,  9  S.  &  R.  (Pa.)  24. 

In  computing  the  four  days,  the  day  of  the 
return  is  not  to  be  excluded.  Cowles  v. 
Brawley,  4  Watts  (Pa.)  358. 

Statutes  have  been  enacted  which  authorize 
the  surrender  of  the  principal  at  any  time 
after  the  commencement  of  an  action  against 
the  bail  and  before  judgment.  Griffin  v. 
Moore,  2  Ga.  331 ;  Corson  v.  Dunlap,  80  Me. 
354;  Norcross  v.  Crabtree,  161  Mass.  55;  Da- 
vison v.  Mull,  1  Hayw.  (N.  Car.)  364;  Moody 
v.  Stockton,  3  Dev.  L.  (N.  Car.)  431 ;  Graves  v. 
Dyer,  22  Vt.  614.  See  Sloan  v.  Bryant,  28  N. 
H.  67. 

Right  to  Surrender  after  Commencement  of 
Suit  on  Bond   Not  a  Vested  Right. —  By  the 

Massach usetts  Statutes  of  1856,  c.  34,  the  sure- 
ties in  a  bond  given  by  one  who  had  been  held 
to  answer  to  a  complaint  under  the  bastardy  act 
could  exonerate  themselves  from  liability  by 
surrendering  their  principal  in  court  during 
the  pendency  of  an  action  against  them  on 
the  bond.  But  under  the  Massachusetts  Gen. 
Stat.,  c.  182,  which  took  effect  in  i860,  this 
could  not  be  done.  In  Locke  v.  Johnson,  3 
Allen  (Mass.)  153,  it  was  contended  that  the 
right  to  surrender  as  given  by  Statutes  of  1856, 
c.  34,  was  a  vested  right  which  the  legislature 
could  not  constitutionally  take  away.  But  it 
was  held  that  since  the  enactment  of  the  gen- 
eral statute  the  sureties  in  such  bond  could  not 
exonerate  themselves  from  liability  after  the 
forfeiture  of  the  bond  and  the  commencement 
of  an  action  thereon,  even  though  the  bond  had 
been  given  before  the  general  statutes  went 
into  effect. 

In  the  opinion  delivered  in  this  case  Dewey, 
J.,  said:  "This  right  to  surrender  the  prin- 
cipal during  the  pendency  of  a  suit  upon  the 
bond  is  no  part  of  the  contract  embraced  in  the 
bond,  which  contained  the  single  stipulation 
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d.  MODE  OF  SURRENDER. — The  surrender  of  a  principal  by  his  bail  must 
be  by  some  distinct  unequivocal  act,  accompanied  by  such  declarations 
or  acknowledgments  as  show  its  purpose  and  the  case  or  cases  to  which 
it  applies.1  There  must  be  an  actual  honest  delivery  of  the  body  of  the 
principal  into  the  proper  custody.2 


that  the  condition  of  the  obligation  is  such 
that  if  the  principal  'shall  appear  at  the 
said  superior  court,  and  answer  to  the  said 
complaint,  and  abide  the  order  of  the  court 
thereon,  then  this  bond  shall  be  void,  other- 
wise it  shall  remain  in  full  force  and  virtue.' 
Upon  the  failure  to  do  this,  the  condition  of 
the  bond  is  broken,  and  the  liability  attaches. 
Existing  laws  may  be  resorted  to,  if  any  such 
there  are  that  can  be  invoked  to  his  relief. 
But  any  such  changes  in  the  general  laws, 
making  the  time  for  a  surrender  of  the  prin- 
cipal less  than  it  was,  but  not  less  than  the 
stipulation  of  the  bond,  are  not  in  violation  of 
vested  rights." 

Surrender  after  Conditional  Judgment  against 
Bail. — In  North  Carolina  it  has  been  held 
that  bail  may  surrender  their  principal,  even 
after  a  conditional  judgment  has  been  ren- 
dered against  them.  State  v.  Lingerfelt,  109 
N.  Car.  775. 

Surrender  by  One  of  Two  Bail  after  the  Other 
is  Fixed. — Under  a  statute  providing  for  a 
surrender  before  the  appearance  day  of  the 
first  scire  facias  returned  executed,  or  of  the 
second  returned  nihil,  where  a  scire  facias  on 
a  joint  and  several  recognizance  of  special 
bail  was  returned  executed  as  to  L.,  one  of  the 
bail,  and  M.,  the  other  bail,  not  found,  but  be- 
fore the  return  day  of  the  alias  M.  surren- 
dered the  principal,  it  was  held  that  by  the 
return  of  the  first  set.  fa.,  executed  without 
surrender,  L.  was  fixed,  but,  by  the  surrender 
before  the  return  day  of  the  second,  M.  was 
discharged.  Luckett  v.  Austin,  4  Bibb  (Ky.) 
181.  But  it  was  held  that  where  a  scire  facias 
on  a  joint  recognizance  of  special  bail  was  re- 
turned executed  on  one  of  the  bail,  if  he  sur- 
renders the  principal,  all  the  bail  are  dis- 
charged. Myers  v.  Irons,  1  A.  K.  Marsh. 
(Ky.)  156. 

Where   Bail  are  Sued  Jointly. — He  who  is 

first  taken  is  allowed  time  to  surrender,  until 
the  other  is  taken  also,  and  until  the  time  al- 
lowed the  other  for  surrendering  is  expired. 
But  when  bail  are  sued  separately,  each  may 
be  fixed  separately ;  or  one  may  be  fixed,  and 
the  other  may  afterwards  surrender  the  prin- 
cipal and  be  discharged ;  but  the  plaintiff 
can  have  only  one  satisfaction.  Ballard  v. 
Kibbe,  Col.  Cas.  (N.  Y.)  51. 

Extending  Time  for  Surrender.  —  In  New 
York  and  Ohio  if  the  bail,  by  reason  of 
circumstances  over  which  they  have  no 
control,  are  prevented  from  making  the 
surrender  within  the  regular  time,  the 
court  may  enlarge  the  time  to  surrender. 
Geneva  Bank  v.  Reynolds,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  81,  20  How.  Pr.  (N.  Y.)  18, 
33  N.  Y.  160;  People  v.  New  York  C.  P.,  2 
Wend.  (N.  Y.)  263;  Warner  v.  Hayden,  2 
Wend.  (N.  Y.)  251 ;  Boardman  v.  Fowler,  1 
Johns.  Cas.  (N.  Y.)  413;  Thomas  v.  Bulkley, 
5  Cow   (N.  Y.)  25;  Phcenix  F.  Ins.  Co.  v. 


Mowatt,  6  Cow.  (N.  Y.)  599;  Nichols  v. 
Sutfin,  7  Cow.  (N.  Y.)  422;  People  v.  Onon- 
daga  C.  P.,  2  Wend.  (N.  Y.)  263;  Rathbone 
v.  Warren,  4  Johns.  (N.  Y.)  310;  Van  Rensse- 
laer v.  Hopkins,  3  Cai.  (N.  Y.)  136;  Mills  v. 
Hildreth,  81  N.  Y.  91 ;  Whetstone  v.  Riley,  7 
Ohio  St.  514;  Wright  v.  Coller,  35  Ohio  St. 
131.  But  compare  Walsh  v.  Schulz,  67  How.  Pr. 
(N.  Y.  City  Ct.)  173.  See  the  title  Bail  and 
Recognizance,  Encyc.  of  Pleading  and 
Practice,  vol.  3,  p.  191. 

1.  Bomar  v.  Poole,  2  Spears  L.  (S.  Car.) 
119.    See  Humphrey  v.  Kasson,  26  Vt.  760. 

Exhibiting  Bail  Piece. — It  has  been  said  that 
it  seems  that  a  surrender  is  valid,  though  the 
bail  do  not  exhibit  the  bail  piece  to  the 
sheriff,  nor  any  other  written  evidence  of 
their  being  bail,  if  the  surrender  is  made  in 
the  county  where  they  were  entered  as  special 
bail,  in  open  court,  and  that  fact  was  known 
to  the  sheriff.  Evans  v.  Freeland,  3  Munf. 
(Va.)  119. 

2.  Delivery  of  Principal's  Body  Necessary. — 

Glover  v.  Gomillion,  2  Rich.  L.  (S.  Car.)  554. 
In  this  case  the  court,  by  Wardlaw,  J.,  says : 
"  It  will  not  suffice  for  the  bail  to  offer  the 
principal  to  the  sheriff  in  the  street,  in  his 
office,  or  other  place  where  there  may  be 
chance  of  escape,  unless  the  sheriff  there, 
after  full  notice,  expressly  accept  the  body. 
The  sheriff  has  the  right  to  take  time  for  all 
necessary  inquiries,  and  (after  ascertaining 
the  right  of  the  bail  to  render  and  his  right  to 
receive)  to  require  that  the  body  be  delivered 
in  the  jail,  with  exact  notice  of  the  case  in 
which  it  is  rendered."  This  language  was 
quoted  with  approval  in  the  case  of  Movers 
v.  Center,  2  Strobh.L.  (S.  Car.)  439.  And  see 
Merrude  v.  Butler,  5  Rich.  L.  (S.  Car.) 
440. 

Where  a  prisoner  was  brought  into  open 
court  by  his  bail,  and  it  was  announced  pub- 
licly that  he  was  surrendered,  but  he  was  un- 
known to  the  sheriff,  to  the  plaintiff,  and  to 
the  plaintiff's  counsel,  and  a  stranger  to  all 
present  except  to  the  bail  and  to  the  presiding 
judge,  and,  upon  being  ordered  in  custody,  he 
fled  from  the  court  room,  and  escaped  without 
having  been  in  the  custody  of  the  sheriff,  it 
was  held  that  these  facts  did  not  amount  to  a 
valid  surrender,  although  so  adjudged  by  the 
court  then  present,  and  a  record  to  that-effect 
was  ordered  by  it.  Rountree  v.  Waddill,  7 
Jones  L.  (N.  Car.)  309. 

Delivery  to  Jailer  of  Copy  of  Writ — Statute 
Requiring  Held  Directory. — A  provision  in  the 
Massachusetts  statutes  requiring  that  bail 
shall,  within  fourteen  days  after  the  surren- 
der of  the  principal,  deliver  an  attested  copy 
of  the  writ  with  a  return  thereon  to  the  jailer, 
was  held  merely  directory,  and  the  delivery 
of  such  copy  was  not  a  condition  precedent 
to  the  validity  of  the  surrender.  Jones  v. 
Varney,  8  Cush.  (Mass.)  137. 
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in  Lieu  of  Bail. 


Where  Principal  is  Imprisoned  for  a  Crime. — A  principal  confined  in  prison  for  a 
crime  may  be  brought  into  court  by  habeas  corpus,  and  surrendered  in  discharge 
of  bail.1 

Notice  to  Plaintiff. — It  is  sometimes  required  that,  to  constitute  an  effectual 
surrender,  notice  must  be  given  to  the  plaintiff.  2 

V.  Deposit  of  Money  in  Lieu  of  Bail — statutory  Enactments.— In  England  it 
was  in  effect  provided  by  the  Statutes  43  George  III.,  c.  46,  §  2,  amended  by  7 
and  8  George  IV.,  c.  71,  that  persons  arrested  might,  in  lieu  of  giving  bail, 
make  a  deposit  of  money.3  Statutes  to  the  same  general  effect  are  in  force 
in  the  United  States* 

Application  of  Deposit. —  Money  so  deposited  can  be  held  and  applied  only  to 
the  purpose  for  which  it  was  deposited 5  And  the  plaintiff  must  have 
obtained  judgment,  or  the  suit  must  be  legally  determined,  before  he  is 
entitled  to  such  money.6  But  if  special  bail  is  not  put  in,  or  anything  else 
done  to  release  the  deposit,  and  the  money  remains  on  deposit  at  the  time 
of  the  entry  of  judgment,  the  plaintiff  is  entitled  to  have  it  applied  to  the 
satisfaction  of  the  judgment,7  even  though  it  may  have  been  deposited  by  a 
third  person.8 

Return  of  Deposit. — Money  deposited  in  lieu  of  bail  is,  of  course,  released  by 


1.  Where  Principal  is  Imprisoned. — Bigelow 
v.  Johnson,  16  Mass.  218;  Biggnell  v.  Forrest, 
2  Johns.  (N.  Y.)  482;  Cathcart  v.  Cannon,  1 
Johns.  Cas.  (N.  Y.)  28;  Loflin  v.  Fowler,  18 
Johns.  (N.  Y.)  335;  Ruggles  v.  Corey,  3 
Conn.  419;  Canby  v.  Griffin,  3  Harr.  (Del.) 
333.  See  also  supra,  this  section,  Rights  of 
Bail — Right  to  Arrest  Principal. 

In  the  case  of  Sharp  v.  Sheriff,  7  T.  R.  222, 
the  defendant  was  arrested  at  the  suit  of  the 
plaintiff,  and  bail  was  put  in.  Afterwards  he 
was  committed  to  prison  on  a  charge  of  mur- 
der, and,  on  motion  of  the  counsel  for  the  bail, 
a  habeas  corpus  was  granted  to  bring  the  pris- 
oner to  be  surrendered  in  discharge  of  his 
bail. 

2.  It  was  held  in  Sloan  v.  Bryant,  28  N.  H. 
67,  that  to  constitute  an  effectual  surrender 
there  must  be  an  action  pending  against  the 
principal  or  bail,  or  notice  given  to  the  cred- 
itor. 

Sufficiency  of  Notice. — A  notice  in  the  follow- 
ing form,  though  without  date,  served  by  bail 
upon  the  plaintiff's  attorney  on  the  day  of  sur- 
rendering their  principal,  was  held  sufficient : 
"  You  will  please  take  notice  that  we,  the  un- 
dersigned, sureties  for  B  in  the  case  of  A  v. 
B,  now  pending  in  the  Superior  Court  within 
and  for  the  county  of  Suffolk,  have  this  day 
surrendered  him  to  the  keeper  of  the  jail  at 
said  jail,  in  said  county  of  Suffolk,  at  11.30 
o'clock  a.  M."  Reed  v.  Maynard,  11  Allen 
(Mass.)  394. 

J.  1  Tidd's  Pr.  244;  De  Mesnil  v.  Dakin,  L. 
R.3Q.B.  18. 

4.  See  Commercial  Warehouse  Co.  f.  Gra- 
ber,  45  N.  Y.  393,  construing  the  197th  section 
of  the  New  York  Code.  And  see  the  local 
statutes. 

5.  Stultz  v.  Heneage,  2  D.  P.  C.  806;  Balls 
v.  Stafford,  2  Scott  426,  30  E.  C.  L.  456;  France 
v.  Campbell,  9  D.  P.  C.  914. 

6.  Johnson  v.  Wall,  4  D.  P.  C.  315. 

7.  Cooke  v.  Bell,  8  L.  T.  431  ;  Welchman 
v.  Sturgis,  6  D.  &  L.  739;  Stead  v.  Speigel- 
berg,  10  W.  R.  46;  Hews  v.  Pyke,  2  Tyr. 
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313;  Johnson  v.  Wall,  4  D.  P.  C.  315;  Com- 
mercial Warehouse  Co.  ?>.  Graber,  45  N.  Y. 
393;  Hermann  v.  Aaronson,  3  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  389,  34  How.  Pr.  (N.  Y.) 
272. 

Deposit  after  Acceptance  of  Bail. — In  constru- 
ing section  197  of  the  New  York  Code,  provid- 
ing that  the  defendant  may,  at  the  time  of  his 
arrest,  instead  of  giving  bail,  deposit  with  the 
sheriff  the  amount  mentioned  in  the  order,  and 
that  the  sheriff  shall  thereupon  give  the  de- 
fendant a  certificate  of  the  deposit,  and  the 
defendant  shall  be  discharged  from  custody, 
the  court,  in  Commercial  Warehouse  Co.  v. 
Graber,  45  N.  Y.  393,  took  the  view  that  while 
bail  may  be  put  in  after  the  deposit,  to  procure 
the  release  of  the  money,  there  is  no  author- 
ity for  taking  money  after  bail  has  been  re- 
ceived, and  in  addition  thereto.  Hence,  where 
a  third  person  had,  at  the  officer's  request  and 
after  bail  had  been  accepted,  deposited  money 
with  the  officer  as  security  to  him  that  the 
bail  would  justify,  or  the  defendant  surrender 
himself,  it  was  held  that  the  plaintiff  had  no 
right  to  have  the  money  so  deposited  applied 
to  the  satisfaction  of  the  judgment  obtained 
by  him  before  the  bail  justified. 

Judgment  Stayed  by  Undertaking  upon  Appeal. 
— On  the  ground  that  a  judgment  which  has 
been  stayed  by  an  undertaking  given  upon  ap- 
peal therefrom  is  not  a  final  judgment  within 
the  meaning  of  §  585  of  the  New  York  Code 
of  Civ.  Pro.,  providing  that  if  final  judg- 
ment is  rendered  for  the  plaintiff,  money  de- 
posited by  the  defendant  in  lieu  of  bail  must 
be  applied  in  satisfaction  of  the  judgment,  it 
was  held  that  when  a  defendant  who,  on  be- 
ing arrested,  deposited  money  in  lieu  of  bail, 
appeals  from  the  judgment  rendered  against 
him  and  gives  an  undertaking  to  stay,  execu- 
tion, he  is  entitled  to  a  return  of  the  money 
so  deposited.  Lake  v.  Haseltine,  18  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  320. 

8.  Bull  v.  Turner,  4  D.  P.  C.  734;  Her- 
mann v.  Aaronson,  8  Abb.  Pr.  N.  S.  (N.  Y. 
C.  PI.)  155. 
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a  judgment  in  favor  of  the  defendant.1  And  it  may  also  be  withdrawn  upon 
the  defendant's  putting  in  and  perfecting  special  bail,2  or,  what  is  equivalent 
to  ;  iving  special  bail,  upon  a  surrender  of  the  defendant  before  judgment.3 
Alter  judgment,  however,  the  surrender  of  the  defendant  will  not  relieve 
money  thus  deposited,  even  though  it  be  the  money  of  a  third  person.4 

Repayment  of  Mosey  Deposited  by  Third  Person. — The  cases  under  the  statutes 
providing  for  a  deposit  of  money  in  lieu  of  bail  are  somewhat  conflicting  as 
to  whether  the  money  deposited  by  a  third  person  will,  when  released,  be 
repaid,  upon  motion,  to  the  third  person  direct.5 

VI.  Rights  and  Liabilities  of  Sheriff— 1.  Liability  for  Not  Taking  Sufficient 
Bail  —  a.  In  England. — Though  the  English  Statute  23  Henry  VI.,  c.  10, 
required  the  sheriff  to  admit  a  defendant  arrested  in  a  civil  action  to  bail  for 
his  appearance,  the  sureties  were  for  the  sheriff's  indemnity,6  and  on  failure 
of  producing  the  party  bailed,  and  on  his  failure  to  enter  and  perfect  bail  to 
the  action,  the  sheriff  might  be  compelled,  by  certain  judicial  processes  in 
the  court  where  the  original  writ  was  returnable,  to  bring  in  the  body  of  the 


1.  See  Hermann  v.  Aaronson,  3  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  389. 

2.  Giving  Special  Bail. — Hanwell  v.  Mure,  2 

D.  P.  C.  155;  Bloor  v.  Cox,  6  D.  P.  C.  266; 
Young  v.  Maltby,  3  D.  P.  C.  604;  Alcenius 
v.  Nygren,  23  L.  j.  B.  287;  Welchman  v. 
Sturgis,  13  Jur.  388.  See  Commercial  Ware- 
house Co.  v.  Graber,  45  N.  Y.  393;  Hermann 
v.  Aaronson,  3  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
389,  34  How.  Pr.  (N.  Y.)  272,  8  Abb.  Pr.  N. 
S.  (N.  Y.)  155. 

Insufficiency  of  Affidavit  to  Hold  to  Bail  No 
Oround  for  Withdrawing  Deposit. — It  has  been 
held  that  money  paid  into  court  in  lieu  of  bail, 
but  under  a  protest  against  the  sufficiency  of 
the  affidavit  to  hold  to  bail,  will  not  be  paid 
out  of  the  court  to  the  defendant  on  the  ground 
that  the  affidavit  is  insufficient.  Green  v. 
Glassbrook,  1  Bing.  N.  Cas.  516,  27  E.  C.  L. 
477- 

3.  Surrender  of  -Defendant  before  Judgment. — 

Douglass  v.  Stanbrough,  3  Ad.  &  El.  316,  30 

E.  C.  L.  101  ;  Hermann  v.  Aaronson,  8  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  155. 

Death  of  Defendant  before  Trial. — Where  the 
defendant  died  insolvent  before  the  trial,  his 
bail  were  allowed  to  take  out  money  they  had 
deposited  to  the  defendant's  use.  Palmer  v. 
Reiffenstein,  8  Scott  N.  R.  347. 

4.  Surrender  of  Defendant  after  Judgment. — 
Bull  v.  Turner,  1  M.  &  W.  47,  Tyr.  &  Gr. 
367;  Hermann  v.  Aaronson,  3  Abb.  Pr.  N.  S. 
(N.  Y.  C.  PI.)  389,  34  How.  Pr.  (N.  Y.)  272. 

5.  See  Hermann  v.  Aaronson,  3  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  389,  34  How.  Pr.  (N.  Y.) 
272,  8  Abb.  Pr.  N.  S.  (N.  Y.)  155. 

Instances. — In  Nunn  v.  Powell,  1  Smith  13, 
it  was  held  that  it  should  be  repaid  to  the 
person  who  actually  deposited  it,  and  to  whom 
it  in  fact  belonged.  But  the  contrary  rule 
was  laid  down  in  Edelsten  v.  Adams,  8  Taunt. 
557,  4  E.  C.  L.  209,  in  which  case  the  court 
declined  to  pass  upon  the  rights  or  equities  of 
outside  claimants,  and  held  that  it  was  bound 
by  express  provision  of  the  statute  to  order  a 
return  of  the  money  to  the  defendant. 

In  Douglass  v.  Stanbrough,  3  Ad.  &  El. 
316,  30  E.  C.  L.  101,  the  third  person's  appli- 
cation was  granted,  but  upon  the  ground  that 


as  the  defendant  was  represented  upon  the 
motion  and  did  not  oppose,  it  was  to  be 
treated  as  his  own  application. 

Order  by  Defendant  Directing  Repayment  to 
Third  Person. — To  obviate  the  hardship  result- 
ing from  the  law  as  laid  down  in  the  foregoing 
cases  it  was  enacted,  by  paragraph  586  of  the 
Ne-w  York  Code  of  Civ.  Pro.,  that  "at  any 
time  before  the  deposit  is  paid  into  court,  the 
defendant  may  deliver  to  the  sheriff  a  written 
direction  to  pay  it  to  a  third  person  therein 
specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof,"  and  that 
such  direction  is  "  to  be  acknowledged  *  *  * 
in  like  manner  as  a  deed  to  be  recorded." 

In  the  case  of  Kennerly  v.  Tompkins,  23 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  296,  17 
Civ.  Pro.  Rep.  (N.  Y.)  428,  it  was  held  that 
as  the  acknowledgment  is  required  merely 
for  the  purpose  of  noting  the  substance  of 
such  directions  in  the  clerk's  books,  and  upon 
the  certificate  of  payment  into  court,  an  in- 
sufficient acknowledgment  may  be  amended 
?iunc  pro  tunc. 

Attachment  by  Defendant's  Creditor  of  Money 
Deposited  by  Third  Person. — A  defendant,  hav- 
ing been  arrested  and  held  to  bail,  deposited 
the  amount  with  the  sheriff,  and  afterwards, 
having  given  bail,  obtained  an  order  that  the 
deposit  be  repaid  to  him.  Before  the  deposit 
had  been  repaid  the  plaintiff  commenced  a 
second  action  against  the  same  defendant  and 
issued  a  warrant  of  attachment  which  he  levied 
upon  the  deposit.  A  third  party,  upon  affidavit 
stating  that  the  money  was  his  money  and  not 
that  of  the  defendant,  and  that  it  was  advanced 
by  him  for  the  deposit  until  bail  could  be  found, 
applied,  by  the  defendant's  attorney,  for  an 
order  that  the  money  be  paid  over  to  the  de- 
fendant's attorney  for  him.  The  court,  in  deny- 
ing the  motion,  said  in  effect  that  even  if  the 
money  at  the  time  of  being  deposited  with  the 
sheriff  belonged  to  such  third  person  it  be- 
came the  property  of  the  defendant  by  the 
deposit;  that  it  was  loaned  money,  and  loaned 
money  is  the  property  of  the  loanee.  Salter 
v.  Weiner,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  191. 

6.  Clyston  v.  Web,  Cro.  Eliz.  808.  See 
Bennett  v.  Brown,  5  Rich.  L.  (S.  Car.)  347. 
i  Volume  III. 


Bights  and  Liabilities 


BAIL  (IN  CIVIL  CASES). 


of  Sheriff. 


defendant  or  to  pay  the  debt  and  costs.5  These  processes  superseded  the 
necessity  of  an  action  against  the  sheriff  for  his  neglect  to  take  sufficient 
sureties,  and  it  was  settled  by  the  course  of  the  English  decisions  that  the 
sheriff  was  not,  for  the  taking  of  insufficient  sureties,  liable  to  an  action  by 
the  party  injured.2 

b.  IN  THE  UNITED  STATES — (i)  In  General. — But  in  the  United  States,  by 
reason,  of  the  general  adoption  of  statutes  radically  modifying  the  law  of  bail, 
the  sheriff's  return  that  he  has  arrested  the  defendant  and  taken  bail  is  com- 
monly a  complete  execution  of  the  writ,  and  the  party  bailed  is  thereby 
sufficiently  in  court  for  the  action  against  him  to  proceed  to  final  judgment, 
so  that  the  sheriff  is  not  liable  to  any  compulsory  process  for  a  more  perfect 
execution  of  his  writ,  if  the  plaintiff  is  not  satisfied  with  the  sureties.  For 
the  sufficiency  of  the  bail  the  plaintiff  is  compelled  to  rely  upon  the  discretion 
of  the  sheriff.  And  if  they  prove  insufficient,  he  is  without  remedy  unless 
an  action  may  be  permitted  him  against  the  sheriff  for  his  negligence  or 
misbehavior  in  accepting  and  returning  insufficient  sureties.3 

(2)  Liable  to  Action  for  Damages. — Inconsequence  of  this,  the  courts  have, 
by  applying  the  general  rule  that  ministerial  officers  who  misbehave  negli- 
gently, or  wilfully,  in  the  execution  of  their  offices,  are  liable  to  the  party 
injured  thereby,4  held  that  the  sheriff  may  render  himself  liable  to  the 
plaintiff  in  damages  for  taking  insufficient  bail.5  And,  to  subject  himself  to 
this  liability,  the  sheriff  need  not  act  wilfully;  he  may  become  liable  for 
taking  insufficient  bail  by  acting  either  wilfully  or  negligently.6  But,  as  a 
general  rule,  if  the  sheriff  performs  his  duties  faithfully,  he  does  not  incur 
any  liability  from  the  mere  fact  that  the  bail  procured  by  him  proves  insuf- 
ficient.7 

Measure  of  Damages. — A  sheriff  is  liable  in  damages  for  the  breach  of  his  duty 


1.  3  Bl.  Com.  291. 

2.  Barton  v.  Aldeworth,  Cro.  Eliz.  624. 
See  Sparhawk  v.  Bartlet,  2  Mass.  188;  M'Kee 
v.  Love,  2  Overt.  (Tenn.)  245. 

3.  See  the  opinion  by  Sewall,  J.,  in  Spar- 
hawk  v.  Bartlet,  2  Mass.  188. 

4.  See  the  title  Public  Officers. 

5.  Sparhawk  v.  Bartlet,  2  Mass.  188. 
Nature  of  Liability. — It  has  been  held  that 

where  a  sheriff  fails  to  take  sufficient  bail  his 
liability  is  not  that  of  bail,  but  he  is  liable, 
and  his  sureties  with  him,  in  his  official  capac- 
ity.   Brown  v.  Lord,  Kirby  (Conn.)  209. 

6.  Sparhawk  v.  Bartlet,  2  Mass.  188 ;  Young 
i>.  Hosmer,  11  Mass.  88.  See  Rayner  v.  Bell, 
15  Mass.  377. 

Acceptance  of  Person  Notoriously  Insolvent. — 
If  the  sheriff  or  any  of  his  officers  take  as 
bail  a  person  who  is  notoriously  insolvent  or 
who,  in  all  reasonable  appearances,  has  not 
the  means  of  paying  the  debt  in  case  of  non- 
appearance of  the  defendant,  or  if  he  will  not 
take  the  means  of  informing  himself  whether 
there  are  good  grounds  to  believe  that  the 
bail  is  solvent,  in  all  such  cases  he  ought 
to  be  made  responsible.  Teasdale  v.  Hart,  2 
Bay  (S.  Car.)  173;  Crooker  v.  Hutchinson,  1 
Vt.  73. 

Taking  Insufficient  Number  of  Sureties. — If 

the  sheriff  take  less  than  the  required  number 
of  sureties  he  does  so  at  his  peril,  and  he 
becomes  liable  notwithstanding  the  fact  that 
the  bail  was  sufficient  at  the  time  that  it  was 
accepted.  Rice?'.  Hosmer,  12  Mass.  126.  But 
compare  Bennett  v.  Brown,  5  Rich.  L.  (S. 


Car.)  347;  Johnson  v.  Williams,  2  Overt. 
(Tenn.)  178. 

Failure  to  Return  Copy  of  Bail  Bond.  —  Under 
the  Kentucky  statute  concerning  civil  pro- 
ceedings, by  which  the  sheriff,  in  cases  requir- 
ing bail,  is  bound  to  return  on  the  writ  the 
name  of  the  bail  by  him  taken  and  a  copy  of 
the  bail  bond,  it  has  been  held  that  if  the  sher- 
iff does  not  return  a  copy  of  the  tyail  bond, 
he  is  liable  to  the  plaintiff.  Bartlett  v.  Mar- 
shall, 2  Bibb  (Ky.)  467. 

7.  Teasdale  v.  Kennedy,  1  Bay  (S.  Car.) 
322.  See  Rice  v.  Hosmer,  12  Mass.  126. 
Compare  Stevens  v.  Boyce,  9  Johns.  (N.  Y.) 
292. 

In  Teasdale  v.  Hart,  2  Bay  (S.  Car.)  173, 
it  is  said  that  in  cases  where  the  sheriff  is 
required  to  take  bail,  a  reasonable  degree  of 
diligence  as  to  the  responsibility  of  the  person 
offered  as  bail,  and  the  oath  of  the  party,  may 
and  ought  to  be  a  justification  to  the  sheriff 
in  taking  such  bail. 

Vermont. — Under  a  statute  which  made  the 
officer  serving  the  process  answerable  to  the 
plaintiff  for  all  damages  occasioned  by  insuffi- 
ciency of  the  surety  taken  by  him,  unless  he 
should  make  it  appear  on  the  trial  that  at  the 
time  of  taking  the  surety  the  same  was  amply 
sufficient,  it  was  held  that  an  officer,  when  the 
bail  proves  insufficient  and  he  is  sued  there- 
for, can  only  defend  himself  by  proving  that 
the  surety  when  taken  was  amply  sufficient; 
an  apparent  sufficiency  will  not  excuse  him. 
Hazard  v.  Slade,  1  D.  Chip.  (Vt.)  199;  Har- 
rington v.  Bogue,  15  Vt.  179. 
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to  take  bail,  only  to  the  extent  of  the  real  loss  which  the  plaintiff  incurred  by 
reason  thereof;1  "the  true  measure  of  damages  is  the  injury  actually  sus- 
tained by  the  judgment  creditor."  2 

Liability  for  Amount  of  Plaintiff's  Judgment. — Thus,  while  the  amount  of  the 
plaintiff's  judgment  and  costs  may  be  prima  facie  evidence  of  the  measure  of 
damages,3  the  sheriff  will  not  be  liable  for  that  amount  unless  it  represents 
the  plaintiff's  actual  loss  by  reason  of  the  omission  of  his  duty  to  take  bail.4 

Insolvency  of  Defendant  in  Mitigation  of  Damages. — So,  in  an  action  on  the  case 
against  the  sheriff  for  taking  insufficient  bail,  it  is  competent  for  the  defend- 
ant to  prove  in  mitigation  of  damages  the  inability  of  the  original  debtor  to 
pay  the  judgment  which  has  been  obtained  against  him  in  the  suit  upon 
which  he  was  arrested.5  Indeed,  in  certain  cases,  where  it  was  made  to 
appear  not  only  that  the  defendant  was  insolvent,  but  that  he  could  be  taken 
on  execution  at  any  time,  the  plaintiff  was  given  only  nominal  damages.6 

(3)  Liable  as  Bail. — The  statutes  of  some  of  the  states  provide  that  if  the 
sheriff,  when  he  arrests  a  defendant,  does  not  take  bail  or  takes  insufficient 
bail,  he  becomes  liable  as  bail  himself.7    Under  statutes  of  this  kind  the 


1.  Shackford  v.  Goodwin,  13  Mass.  187; 
West  v.  Rice,  9  Met.  (Mass.)  564. 

2.  2  Sedgw.  Dam.,  §  555  ;  Danforth  v.  Pratt, 
9  Cush.  (Mass.)  318. 

3.  See  West  v.  Rice,  9  Met.  (Mass.)  564. 

In  Gerrish  v.  Edson,  1  N.  H.  82,  it  was  held 
that  a  sheriff  who  knowingly  takes  insufficient 
bail  is  answerable  for  the  amount  of  the  plain- 
tiff's  judgment  against  such  bail,  after  de- 
ducting the  probable  value  of  that  judgment 
andof  theother  judgmentagainst  the  principal. 

4.  Shackford  v.  Goodwin,  13  Mass.  187 ; 
West  v.  Rice,  9  Met.  (Mass.)  564. 

5.  West  v.  Rice,  9  Met.  (Mass.)  564;  Shack- 
ford v.  Goodwin,  13  Mass.  187;  Rice  v.  Hos- 
mer,  12  Mass.  126;  Danforth  v.  Pratt,  9  Cush. 
(Mass.)  318. 

6.  Eaton  v.  Ogier,  2  Me.  46;  Nye  v.  Smith, 
11  Mass.  188;  Weld  v.  Bartlett,  10  Mass.  470. 

Nondelivery  of  Bond  Taken — Damages  for. — In 
an  action  against  a  sheriff  for  withholding  a 
bond  taken  by  him,  it  has  been  held  that  the 
damages  recoverable  may  be  reduced  by  proof 
of  the  insolvency  of  the  bail,  and  also  of  the 
debtor.    Bradt  v.  Holden,  12  R.  I.  335. 

In  Massachusetts,  however,  evidence  of  the 
poverty  of  the  debtor  cannot,  it  has  been  held, 
be  admitted  in  a  case  of  this  kind  in  mitiga- 
tion of  damages.  Simmons  v.  Bradford,  15 
Mass.  82;  Seeley  v.  Brown,  14  Pick.  (Mass.) 
177. 

7.  Alabama. — Neal  v.  Gaines,  1  Stew.  (Ala.) 
158. 

Kentucky. — Handley  v.  Ewings,  4  Bibb 
(Ky.)  5°5- 

Mississippi. — Rowand  v.  Gridley,  1  How. 
(Miss.)  210. 

New  York. — Bensel  v.  Lynch,  44  N.  Y. 
162;  McKenzie  v.  Smith,  48  N.  Y.  143. 

North  Carolina. — Governor  v.  Jones,  2 
Hawks  (N.  Car.)  359;  Stuart  v.  Fitzgerald, 
1  Law  Repos.  (N.  Car.)  234,  2  Murph.  (N. 
Car.)  255. 

Tennessee. — M'Kee  v.  Love,  2  Overt.  (Tenn.) 
243- 

Where  Defendant  Breaks  Custody  before  Reach- 
ing Jan. — Under  a  statute  making  the  sheriff 
liable  as  bail  when  he  lets  his  prisoner  go  at 


large  without  taking  bail  at  all,  or  without 
taking  sufficient  bail,  it  was  held  that  when 
the  defendant  is  arrested  and  escapes  on  the 
way  to  prison,  the  sheriff  does  not  become 
liable  as  bail.  Hart  v.  Lanier,  3  Hawks  (N. 
Car.)  244. 

Where  Sheriff  Liberates  the  Defendant  after 
having  Imprisoned  Him. — On  the  ground  that 
a  sheriff,  when  he  has  committed  a  defendant 
to  jail  in  default  of  bail  on  his  original  arrest, 
cannot  afterwards  permit  him  to  go  at  large 
upon  bail,  and  cannot,  therefore,  become  his 
special  bail,  Montgomery  v.  McAlpin,  1  Ired. 
L.  (N.  Car.)  463,  it  has  been  held  that  the 
sheriff  does  not  become  liable  as  special  bail 
if,  after  he  has  committed  a  defendant  on 
mesne  process,  he  permits  him  to  go  at  large. 
Buff  alow  v.  Hussey,  Busb.  L.  (N.  Car.)  237. 
But  see  contra,  M'Kee  v.  Love,  2  Overt. 
(Tenn.)  243. 

Upon  Failure  of  Bail  to  Justify. — Under  the 
statutes  of  New  York,  where  the  bail  given 
for  a  defendant  upon  his  arrest  are  excepted 
to  and  do  not  justify,  and  no  other  bail  are 
given  nor  a  deposit  made,  the  sheriff  himself 
becomes  liable  as  bail.  Buckman  v.  Carnley, 
9  How.  Pr.  (N.  Y.  C.  PI.)  180;  McKenzie  v. 
Smith,  48  N.  Y.  143;  Metcalf  v.  Stryker,  31 
Barb.  (N.  Y.)  62,  10  Abb.  Pr.  (N.  Y.)  12; 
Haberstro  v.  Bedford,  118  N.  Y.  187.  See 
McGregory  v.  Willett,  17  How.  Pr.  (N.  Y. 
Super.  Ct.)  439. 

Notice  to  Sheriff  that  Plaintiff  Looks  to  Him  as 
Bail. — Under  a  statute  providing  in  effect  that 
if  a  sheriff  omits  to  take  bail,  or  takes  insuffi- 
cient bail,  he  shall  stand  as  special  bail  him- 
self upon  notice  given,  it  was  held  that  this 
notice  was  not  necessary  when  he  omitted  to 
take  bail,  only  in  those  cases  where  he  took 
bail  that  was  insufficient  in  the  estimation  of 
the  plaintiff,  in  which  case  it  was  required 
that  the  sheriff  should  have  notice  of  the  ex- 
ception, that  he  might  justify,  that  is,  show 
the  bail  to  be  sufficient.    Governor  v.  Jones. 

2  Hawks  (N.  Car.)  359;  Gray  v.  Hoover,  4 
Dev.  L.  (N.  Car.)  475.  But  in  Alabama  it  was 
held  that  the  notice  must  be  given  in  either 
case.    Neal  v.  Gaines,  1  Stew.  (Ala.)  158. 
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sheriff,  it  has  been  held,  does  not  become  liable  upon  his  official  bond  for 
his  failure  to  take  bail ;  he  is  liable  only  as  bail,  and  it  is  not  until  he  has 
failed  in  his  obligation  as  bail  that  the  sureties  on  his  official  bond  may  be 
looked  to.1  But  this  engagement  of  the  sheriff  as  bail  is  made  by  and  is 
binding  upon  him  in  his  official  character,  and  when  he  fails  to  perform  his 
obligations  as  bail  he  becomes  liable  upon  his  official  bond.2 

2.  Rights  of  Sheriff  Who  Becomes  Liable  as  Bail.— When  a  sheriff  becomes 
liable  as  bail  he  is  entitled  to  all  the  rights  and  privileges  of  other  bail.3 

Right  to  Surrender  Defendant. — Thus  he  is  entitled  to  discharge  his  liability  as 
bail  in  the  same  manner  as  other  bail,  by  surrendering  the  defendant  into 
custody.4 

Right  to  Arrest  Defendant. — And  for  this  purpose  he  may  rearrest  the  defendant 
without  process.5 

VII.  Indemnification  of  Bail — By  the  Principal. — Since,  as  has  been  shown 
elsewhere  in  this  article,6  bail  in  civil  cases  who  have  sustained  loss,  by  reason 
of  a  breach  of  the  recognizance  or  bail  bond,  have  an  implied  right  to  be 
indemnified  by  the  principal,  there  can  be  no  doubt  but  that  an  express 
contract  by  the  principal  to  indemnify  the  bail  will  be  valid.7 

By  a  Third  Person. — And,  in  both  the  law  of  civil  and  criminal  bail,  it  is 
considered  that  a  third  person  may  enter  into  a  valid  contract  to  indemnify 
bail.8 

Writing  Necessary. — But,  with  reference  to  the  indemnification  of  bail  in  civil 
cases  by  a  third  person,  it  has  been  held  that  such  contract  to  be  valid  under 
the  statute  of  frauds  must  be  in  writing.9 

VIII.  Instruments  Executed  in  Lieu  of  Bail  Bonds.— Although  an  instru- 
ment may.  by  reason  of  not  being  executed  in  accordance  with  the  require- 
ments of  the  statutes,  be  denied  any  validity  as  a  statutory  undertaking,  it 
may,  under  some  circumstances,  constitute  a  valid  common-law  agreement 
between  the  parties  to  the  action.10 

1.  Governor  v.  Jones,  2  Hawks  (N.  Car.) 
359- 

2.  People  v.  Dikeman,  3  Abb.  App.  Dec. 
(N.  Y.)  520;  Barker  v.  Munroe,  4  Dev.  L. 
(N.  Car.)  412. 

3.  Seaver  v.  Genner,  10  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  2q6;  Lewis  v.  Stevens,  65  How. 
Pr.  (N.  Y.  Ct.  App.)  525;  Douglas  v.  Haber- 
stro,  88  N.  Y.  611.  But  compare  Neresheimer 
v.  Bowe,  11  Daly  (N.  Y.)  301. 

PlalntlfT  Aiding  Defendant  to  Escape. — It  has 
been  held  that  it  is  a  good  defense  to  a  sci./a. 
against  a  sheriff  as  bail,  that  the  plaintiff  fur- 
nished the  defendant  with  articles  by  means 
whereof  he  made  his  escape.  Love  v.  M'Al- 
ister,  4  Hayw.  (Tenn.)  65. 

4.  Seaver  v.  Genner,  10  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  256;  Buckman  v.  Carnley,  9 
How.  Pr.  (N.  Y.  C.  PI.)  180;  Sartos  v.  Mer- 
ceques,  9  How.  Pr.  (N.  Y.  C.  PI.)  188;  Mc- 
Gregory  v.  Willett,  17  How.  Pr.  (N.  Y. 
Super.  Ct.)  439;  Douglas  v.  Warren,  58  How. 
Pr.  (N.  Y.  S  upreme  Ct. )  264  ;  Brady  v.  Brun- 
dage,  2  Thomp.  &  C.  (N.  Y.)  621,  59  N.  Y. 
310;  Douglass  v.  Haberstro,  21  Hun'(N.  Y.) 
320,  59  How.  Pr.  (N.  Y.)  194;  Huggins  v. 
Fonville,  3  Dev.  L.  (N.  Car.)  392.  See  Ar- 
teaga  v.  Conner,  88  N.  Y.  403. 

6.  Sartos  v.  Merceques,  9  How.  Pr.  (N  Y 
C.  PI.)  188. 

6.  See  supra,  this  title,  Bail  to  the  Action — 
Rights  and  Liabilities  of  Bail. 

7.  See  U.  S.  v.  Ryder,  no  U.  S.  729. 
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8.  Reynolds  v.  Magness,  2  Ired.  L.  (N.  Car.) 
26.  And  see  the  title  Bail  and  Recogni- 
zance (in  Criminal  Cases),  section  Indem- 
nification of  Sureties. 

9.  Writing  Necessary. — In  the  case  of  Green 
v.  Cresswell,  10  Ad.  &  El.  453,  37  E.  C.  L. 
142,  it  was  held  that  if  the  plaintiff  become 
bail  for  another  person  in  a  civil  action,  in 
consideration  of  the  defendant's  request  and 
the  defendant's  promise  to  indemnify  the 
plaintiff  against  consequences,  no  action  lies 
upon  this  promise,  unless  it  be  in  writing, 
under  the  statute  of  frauds.  But  it  seems  that 
an  agreement  to  indemnify  criminal  bail  need 
not  be  writing.  Cripps  v.  Hartnoll,  4  B.  &S. 
414, 116  E.  C.  L.  414.  See  the  title  Bail  and 
Recognizance  (in  Criminal  Cases),  sec- 
tion Indemnification  of  Sureties. 

10.  Instruments  in  Lieu  of  Bail  Bonds — Eng- 
land.— Johnson  v.  Laferre,  2  Ld.  Raym.  1459. 

United  States. —  Greathouse  v.  Dunlap,  3 
McLean  (U.  S.)  303. 

Alabama. — Allen  :  . White,  Minor  (Ala.)  289. 

Illinois. — Beveridge  v.  Chetlain,  1  111.  App. 
231;  Swanson  v.  Matson,  31  111.  App.  594. 

Kentucky.  —  Palmer  v.  McGinnis,  Hard. 
(Ky.)  513;"  Ralston  v.  Love,  Hard.  (Ky.)  509; 
Lexington,  etc.,  R.  Co.  v.  Barbee,  1  Mete. 
(Ky.)  384;  M'Clean  v.  Lillard,  1  Bibb  (Ky.) 
146;  Handley  v.  Ewings,  4  Bibb  (Ky.)  505; 
Basket  v.  Scott,  5  Litt.  (Ky.)  208. 

Maine. — Holmes  v.  Chadbourne,  4  Me.  10; 
Wilson  v.  Gillis,  15  Me.  55. 
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IX.  EVIDENCE  -Of  the  Recognizance. — Ordinarily,  the  recognizance  sued  upon 
is  to  be  established  by  the  record  of  the  recognizance  or  a  duly  attested  copy 
of  the  record.1 

Of  Damages. — In  an  action  upon  a  bail  bond  the  judgment  in  the  orig- 
inal suit  may  be  given  in  evidence  to  show  the  damages  sustained  by  the 
plaintiff.2 

Of  a  Surrender. — It  has  been  held  that  a  surrender  of  the  principal  in  court 
by  his  bail  can  be  proved  only  by  the  record.3 

Of  Principal's  Arrest  in  Execution.— But  it  has  been  held  that  in  an  action  on  a 
bail  bond,  an  arrest  of  the  principal  by  the  sheriff  under  a  ca.  sa.  may  be 
shown  by  parol.4 


Massachusetts.  —  Churchill  v.  Perkins,  5 
Mass.  542  ;  Bell  v.  Pierce,  146  Mass.  58. 

New  Jersey. — Robeson  v.  Thompson,  9  N. 
J-  L-  97- 

New  York. — Steevens  v.  Clancey,  1  Johns. 
(N.  Y.)  521 ;  Mitchell  v.  Thorp,  5  Wend.  (N. 
Y.)  287;  Carr  v.  Sterling,  114  N.  Y.  558; 
Haberstro  v.  Bedford,  118  N.  Y.  187. 

North  Carolina. — Rhodes  v.  Vaughan,  2 
Hawks  (N.  Car.)  167. 

Pennsylvania. — Koons  v.  Seward,  8  Watts 
(Pa.)  388. 

South  Carolina. — Perry  v.  Dobbins,  3 
Bailey  L.  (S.  Car.)  343;  Saunders  v.  Hughes, 
2  Bai'ley  L.  (S.Car.)  504. 

Virginia. — Carter  v.  Cockrill,  2  Munf. 
(Va.J^S;  Payne  v.  Britton,  6  Rand.  (Va.) 
101. 

Illustrations. — In  Milward  v.  Clerk,  Cro. 
Eliz.  190,  the  defendant,  having  been  arrested 
at  the  plaintiff's  suit,  in  consideration  that  he 
should  be  permitted  to  go  at  large,  and  that 
the  plaintiff  would  give  his  warrant  to  the 
bailiff  to  suffer  him  to  go  at  large,  promised 
the  plaintiff  to  appear  at  the  day  of  the  return 
of  the  process,  or  pay  him  ten  pounds.  In  an 
action  upon  this  promise  the  defendant  pleaded 
the  Statute  23  Henry  VII. ;  but  the  court  said  : 
"It  i=  a  good  assumpsit,  being  made  to  the 
party  which  had  authority  to  dispense  with  his 
appearance  ;  but  if  the  promise  had  been  made 
to  the  sheriff,  or  to  any  other  to  his  use,  it  had 
been  within  the  equity  of  the  statute." 

In  Hall  v.  Carter,  2  Mod.  304,  the  action 
was  upon  a  bond  executed  by  the  defendant 
to  the  plaintiff,  conditioned  that  if  a  third 
person  (who  had  been  arrested  at  the  suit  of 
the  plaintiff)  should  give  security  for  the  pay- 
ment of  the  plaintiff's  debt,  or  should  render 
his  body  to  prison  at  the  return  of  the  writ, 
the  obligation  should  be  void.  The  defend- 
ant pleaded  the  statute,  and  the  plaintiff  de- 
murred. The  court  sustained  the  demurrer, 
and  gave  judgment  for  the  plaintiff,  saying: 
"There  is  no  law  that  makes  the  agreement 
of  the  parties  void ;  and  if  the  bond  was  not 
taken  by  such  agreement,  it  might  have  been 
traversed." 

The  same  principle  was  recognized  and  ap- 
plied in  Winter  v.  Kinney,  1  N.  Y.  365.  The 
court  reversed  the  judgment  below,  on  the 


ground  that  the  question  should  have  been 
submitted  to  the  jury  whether  the  agreement 
under  which  the  plaintiff  paid  the  money 
which  he  sought  to  recover  back,  was  made 
with  the  sheriff  or  with  the  party  at  whose 
suit  he  was  arrested,  the  court  saying  the 
party  may  make  such  agreement  or  take  such 
security  as  he  pleases,  on  discharging  his 
debtor  from  arrest.  See  Harp  v.  Osgood,  2 
Hill  (N.  Y.)  216. 

Where  at  defendant's  request  the  sheriff 
took  to  the  plaintiff's  attorneys,  for  their  ap- 
proval or  rejection,  an  undertaking  given  by 
the  defendant  in  a  sufficient  amount,  but  with 
only  one  surety,  and  the  plaintiff's  attorneys 
approved  it,  it  was  held  that  it  was  void  as  be- 
ing taken  colore  officii,  but  was  valid  as  an 
agreement  between  the  parties.  Toles  v. 
Adee,  84  N.  Y.  222. 

1.  Damon  v.  Carrol,  163  Mass.  404. 
Officer's  Return  that  Bail  was  Taken. — On  an 

issue  as  to  whether  a  debtor  who  was  arrested 
on  execution  entered  into  a  recognizance,  the 
officer's  return  stating  that  he  arrested  the 
debtor  and  took  him  before  a  commissioner 
in  insolvency,  "before  whom  he  recognized 
with  surety,"  and  the  commissioner's  certifi- 
cate that  the  debtor  came  before  him  and 
"did  then  and  there  recognize  in  due  form," 
though  inadmissible  in  the  absence  of  proof 
that  there  was  no  record,  may  be  considered 
by  the  jury  if  admitted  without  objection. 
Damon  v.  Carrol,  163  Mass.  404. 

2.  Wilcox  v.  Ismon,  34  Mich.  268. 
Judgment  against  Principal.  —  It  has  been 

held  that  if  to  a  set.  fa.  against  a  defendant  as 
bail  of  J.  G.,  mil  tiel record  is  pleaded,  a  judg- 
ment against  J.  H.  G.  will  not  support  the 
suit.  Benton  v.  Duffy,  Conf.  Rep.  (N.  Car. )  9S. 

But  the  record  of  a  judgment  in  which  the 
costs  of  a  ca.  sa.  are  not  included,  will  support 
a  sci./a.  which  avers  that  such  costs  were  re- 
covered. Alston  v.  Bullock,  Conf.  Rep.  (N. 
Car.)  77. 

3.  Fitch  v.  Hall,  Kirby  (Conn.)  18;  Griffin 
v.  Moore,  2  Ga.  331;  Whitton  v.  Harding,  15 
Mass.  535;  Stewart  v.  Massengale,  1  Overt. 
(Tenn.)  479.  Compare  Abells  v.  Chipman,  1 
Tyler  (Vt.)  377;  Chase  v.  Holton,  11  Vt.  347. 

4.  Mc  Knight  v.  Sessions,  8  Rich.  L.  (S. 
Car. )  210. 
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(IN  CRIMINAL  CASES.) 
By  A.  P.  Hallett  and  J.  Breckinridge  Robertson. 

I  Definitions,  653. 

II  Power  to  Take  Bail,  654. 

1.  In  General,  654. 

2.  Courts  of  Record,  655. 

a.  In  General,  655. 

b.  Effect  of  Statutory  and  Constitutional  Provisions,  657. 
j.  Justices  of  the  Peace,  657. 

4.  Clerks  of  Court — Delegation  of  Power,  659. 

5.  Sheriffs,  660. 

a.  At  Common  Law,  660. 

b.  In  the  United  Stales,  660. 

6.  Commissioners,  662. 

a.  United  States  Commissioners,  662. 

b.  State  Commissioners,  662. 

7.  Territorial  furisdiction  of  Court  Taking  Bail,  663. 

8.  Abuse  of  Power,  664. 

III.  Right  to  Give  Bail,  664. 

1.  At  Common  Law,  664. 

2.  Under  State  Constitutions,  665. 

IV.  Considerations  Governing  the  Granting  of  Bail,  666. 

1.  Considerations  Generally  Applicable,  666. 

a.  In  General,  666. 

b.  Gravity  of  the  Offense,  666. 

c .  Strength  of  the  Evidence,  668. 

(1)  In  General,  668. 

(2)  When  Proof  Is  Evident  or  Presumption  Strong,  668. 

(3)  Effect  of  Disagreement  of  Trial  Jury,  669. 

(4)  Effect  of  Acquittal  on  Similar  Indictment,  670. 

d.  Severity  of  the  Punishment,  670. 

e.  Stage  of  the  Proceeding  when  Application  Made,  670. 

(1)  In  General,  670. 

(2)  Before  Indictment,  671. 

(3)  After  Indictment,  671. 

(a)  Pule  at  Common  Law,  671. 

(b)  Pule  in  the  United  States,  671. 

(4)  After  Conviction,  673. 

/.  Special   Considerations —  Conduct  and  Circumstances  of  Prisoner,  676. 

2.  Extraordinary  Considerations  Controlling  Particular  Cases,  677. 

a.  Illness  of  the  Prisoner,  677. 

b.  Delay  of  Trial,  678. 

c.  Extradition,  679. 

V.  Amount  of  Bail,  680. 

1.  In  General,  680. 

2.  Excessive  Bail,  680. 

3.  Reduction  of  Amount,  681. 

VI.  Money  in  Lieu  of  Bail,  682. 
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VII.  Number  and  Qualification  of  Sureties,  683. 
VIII.  Justification  of  Sureties,  684. 
IX.  Indemnification  of  Sureties,  684. 

1 .  By  Principal,  684. 

2.  By  Third  Parties,  686. 

X.  The  Undertaking,  686. 

1.  Definitions,  686. 

2.  Essentials  to  Validity,  688. 

a.  Authority  and  Process  under  Which  Taken,  688. 

b.  Formal  Requisites  of  the  Instrument,  690. 

(1)  In  General,  690. 

(2)  Name  of  Accused,  692. 

(3)  Appearance,  693. 

(a)  In  General,  693. 

(b)  Time  and  Place,  693. 

(4)  Offense  Charged,  696. 

(a)  In  General,  696. 

(b)  Specific  Name,  697. 

(c)  Must  Be  Punishable  by  Law,  698. 

(d)  Variance  between  Charge  and  Recognizance,  699. 

(e)  After  Indictment,  699. 
(/)  After  Conviction,  700. 

(g)  Disjunctive  Statement,  700. 

(5)  Amount  of  Penalty ,  700. 

(6)  Designation  of  Cognizee  or  Obligee,  701. 
C.  Signing  and  Sealing,  701. 

(1)  Recognisance,  701. 

(2)  Bail  Bonds,  702. 

d.  Acknowledgment,  702. 

e.  Delivery,  703. 

f.  Approval,  703. 

g.  Filing  and  Recording,  704.  ^ 

(1)  In  General,  704. 

(2)  Memorandum  in  Minutes,  705. 

(3)  Time  of  Filing,  705. 

h.  Bonds  on  Appeal  from  Conviction,  705. 

3.  Execution,  706. 

a.  In  General,  706. 

b.  Estoppel  by  Execution,  707. 

4.  Amendments,  707. 

5.  Alterations,  707. 

6.  Construction,  707. 

XI.  Eights  and  Liability  of  Bail,  708. 

1.  Rights,  708. 

a.  In  General,  708. 

Arrest  and  Surrender  of  Principal,  708. 

(1)  In  General,  708. 

(2)  The  Arrest,  708. 

(3)  The  Surrender,  709. 

2.  Liability,  710. 

way  ife  Liable,  710. 
Extent  of  Obligation,  710. 

(1)  /«  Getter al,  710. 

(2)  Appearance  of  Principal,  711. 

(a)  Court  and  Term  Designated,  711. 
(3)  Indictment  against  Principal,  712. 
(<r)  Appearance  from  Day  to  Day,  713. 

Appearance  from  Term  to  Term,  714. 
(2)  Change  of  Venue,  714. 
(_/")  Appearance  by  Attorney,  714. 

(3)  Abiding  Order  of  Court,  715. 

(4)  Liability  for  Fine  Imposed,  715. 
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c.  Amount  of  Liability,  715. 

d.  Joint  and  Several  Nature  of  Liability,  716. 

(1)  Fixed  by  the  Undertaking,  716. 

(2)  Fixed  by  Statute,  716. 

e.  Lien  of  Recognizance,  716. 

XII.  Exoneration  of  Bail,  7 1 7. 

1.  In  General,  717. 

2.  Act  of  God,  717. 

3.  Act  of  Obligee,  717. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  following  titles  in  the  Encyclopaedia  of  Pleading 
and  Practice  :  BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  158  ;  SCIRE  FACIAS. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work;  ARREST,  vol.  2,  p.  832  ;  BAIL  (IN  CIVIL  CASES); 
BONDS;  CLERKS  OF  COURTS;  COMMISSIONERS ;  CONSTITUTIONAL 
LAW;  CRIMINAL  LAW;  COURTS ;  fUSTICES  OF  THE  PEACE;  PUBLIC 
OFFICERS;  SHERIFFS;  WITNESSES. 


I.  Definitions. — Bail  or  bailing  is  the  delivery  of  a  person  to  his  sureties 
upon  their  giving,  together  with  himself,  sufficient  security  for  his  appear, 
ance,  he  being  supposed  to  continue  in  their  friendly  custody  instead  of 
going  to  jail.1 


1.  4  Black.  Com.  297;  Barbour's  Criminal 
Law  (3d  ed.)  575:  Reinhard  v.  Columbus, 
49  Ohio  St.  257;  Bearden  v.  State,  89  Ala.  21, 
citing  2  Am.  axd  Exg.  Encyc.  of  Law  (1st 
ed.)  1 ;  State  v.  McXab,  20  N.  H.  161. 

In  Oregon  admission  to  bail  is  defined  as 
"  the  order  of  a  competent  court  or  magis- 
trate that  the  defendant  be  discharged  from 


actual  custody  upon  bail."  Code  of  Ore- 
gon, §  1457;  Colvig  v.  Klamath  County,  16 
Oregon  244.  By  the  Code  of  Oregon  (Hill's 
Annot.  Laws,  §  1458)  "the  taking  of  bail  con- 
sists in  the  acceptance  by  a  competent  court 
or  magistrate  of  the  undertaking  of  sufficient 
bail  for  the  appearance  of  the  defendant  ac- 
cording to  the  terms  of  the  undertaking,  or 
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"  Bail "  also  signifies  the  persons  who  become  security  for  the  appearance 
of  the  accused  in  court,1  as  well  as  the  obligation  or  security  given  when  a 
person  accused  is  released  from  custody.2 

EE.  Power  to  Take  Bail — 1.  In  General. — It  may  be  stated  as  a  general 
rule  that  any  court  or  magistrate  that  has  jurisdiction  to  try  a  prisoner  in  any 
case  has  jurisdiction  to  discharge  him,  and,  a  fortiori,  to  admit  him  to  bail.3 


that  the  bail  will  pay  to  the  state  a  specified 
sum  of  money."  Whitney  v.  Darrow,  5 
Oregon  442. 

"A  Recognizance  is  an  incident  and  attend- 
ant on  a  suit  or  prosecution,  taken  to  secure 
and  enforce  some  duty  previously  existing. 
The  duty  must  have  existed  by  law,  and  if  the 
duty  is  created  by  the  recognizance,  or,  in 
other  words,  if  the  recognizance  requires 
more  than  the  law,  it  is  void."  State  Treas- 
urer v.  Seaver,  7  Vt.  480. 

Origin  of  System  of  Bail. — "  The  origin  of  the 
whole  system  [of  bail]  is  to  be  found  in  the 
authority  of  conservators  of  the  peace.  While 
each  court  might  commit  and  hold  to  bail 
offenders  to  be  tried  before  it,  the  power  in 
other  cases  was  vested  in  the  Court  of  King's 
Bench,  and  in  its  judges  separately,  as  well  as 
in  other  high  officers.  The  office  of  justice  of 
the  peace  was  originally  created  for  the  same 
purpose."    Daniels  v.  People,  6  Mich.  381. 

Object  of  Requiring  Bail. — In  State  v.  Sureties 
of  Krohne  (Wyoming  1893),  34  Pac.  Rep.  3, 
it  was  said:  "The  sureties  are  considered  as 
jailers  of  their  principal  of  his  own  choosing; 
and  the  object  of  the  state  in  requiring  bail  is 
not  pecuniary  compensation,  but  to  compel 
the  presence  of  the  accused,  to  the  end  that 
justice  may  be  administered."  See  zXsoExp. 
Milburn,  9  Pet.  (U.  S.)  704;  Yarbrough  v. 
Com.,  89  Ky.  151,  25  Am.  St.  Rep.  524. 

The  object  of  bail  has  been  held  to  be  to  cover 
an  interval  before  the  session  of  the  next  court 
at  which  the  trial  can  be  had,  in  order  to  re- 
lieve the  accused  of  imprisonment  during 
such  interval.  People  v.  Mead  (Ct.  App.), 
1  N.  Y.  Crim.  Rep.  417. 

The  object  of  taking  bail  is  to  release  the 
person  from  actual  custody  and  to  secure  his 
appearance  whenever  wanted,  either  to  plead, 
to  take  a  trial,  or  to  receive  the  judgment 
of  the  court.  State  Treasurer  v.  Rolfe,  15 
Vt.  9. 

1.  Bouvier  Law  Diet. ;  Abbott  Law  Diet. ; 
Burrill  Law  Diet. ;  Rapalje  &  Lawrence  Law 
Diet. 

2.  Wharton  Law  Lexicon;  Century  Diet. ; 
Webster  Diet. 

The  Recognizance  or  undertaking  entered 
into  by  the  accused  and  his  sureties  is  defined 
and  fully  treated  elsewhere  in  this  title.  See 
infra,  this  title,  The  Undertaking. 

3.  Power  to  Bail — Incident  to  Power  to  Try. — 
The  power  to  bail  must  be  incident  to  the 
power  to  hear  and  determine.  It  necessarily 
belongs  to  the  court  having  the  power  to  try. 
If  the  court  has  power  to  grant  a  new  gratui- 
tous discharge,  it  must  follow  that  it  has 
power  to  discharge  sub  modo.  If  it  may  dis- 
charge without  bail,  a  fortiori  it  may  dis- 
charge with  bail.  People  v.  Goodwin,  1 
Wheel.  Cr.  Cas.  (N.  Y.  Ct.  Gen.  Sess.)  434; 


People  v.  Van  Home,  8  Barb.  (N.  Y.)  158; 
People  v.  Shattuck,  6  Abb.  N.  Cas.  (Buffalo 
Super.  Ct.)  33;  State  v.  Edney,  4  Dev.  &  B. 
(N.  Car.)  378;  Com.  v.  Lemley,  2  Pittsb. 
(Pa. )  362  ;  Thomas  v.  State,  12  Tex.  App.  416 ; 
Young  v.  Shaw,  1  D.  Chip.  (Vt.)  224. 

In  State  Treasurer  v.  Rolfe,  15  Vt.  9,  the 
court  said :  "  It  is  undoubtedly  incident  to 
every  court  having  criminal  jurisdiction,  not 
only  to  bring  the  offender  before  them,  but 
to  take  bail  for  his  appearance,  in  such  form 
as  shall  secure  the  object  intended,  to  wit,  the 
appearance  of  the  person  accused,  at  all  times, 
when  required." 

A  Discretionary  Power. — The  power  to  admit 
to  bail  by  a  circuit  judge,  a  circuit  justice,  or 
a  district  judge  is  with  all  such  officers  a  dis- 
cretionary power.  U.  S.  v.  Hudson,  65  Fed. 
Rep.  68. 

But  this  power  must  be  exercised  with  a 
sound  legal  discretion.  Estes  v.  State,  2 
Humph.  (Tenn.)  496 ;  Ex  p.  Mc  Anally,  53  Ala. 
495,  25  Am.  Rep.  646;  Lester  v.  State,  33  Ga. 
192 ;  Corbett  v.  State,  24  Ga.  392 ;  Com.  v. 
Rutherford,  5  Rand.  (Va.)  646. 

Regulated  by  Law-making  Power.  —  "The 
principle  seems  to  me  to  be  true  that,  under 
our  government  of  distributed  and  defined 
powers,  the  right  to  say  when  and  in  what 
cases  bail  may  be  taken  must  be  regulated  by 
the  law-making  power  of  the  government." 
U.S.  v.  Hudson,  65  Fed.  Rep.  68,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  3. 
See  Peoples.  Main,  20  N.  Y.  434. 

Conservators  of  the  Peace.  —  In  State  v. 
Wofford,  10  Smed.  &  M.  (Miss.)  626,  the 
court  said  :  "  Within  the  duties  and  powers 
of  general  conservators  of  the  peace,  from  the 
earliest  periods,  have  been  included  the  power 
to  commit  all  breakers  of  the  peace,  or  to  bind 
them  in  recognizances  to  keep  it,  or  to  answer 
for  offenses  committed  against  it."  See  Todd 
v.  State,  1  Mo.  566. 

After  Final  Commitment. — After  final  com- 
mitment in  execution  no  power  to  admit  to 
bail  exists,  either  in  the  court  committing,  or 
any  other  court,  unless  a  statute  authorizes  it. 
Rex  v.  Brooke,  2  T.  R.  190;  Crosby's  Case, 
3  Wils.  188;  Matter  of  Percy,  2  Daly  (N.  Y.) 
530;  Corbett  v.  State,  24  Ga.  392. 

Exclusive  Jurisdiction. — Where  a  particular 
court  has  exclusive  jurisdiction  of  an  offense, 
no  other  court  can  admit  to  bail  a  person 
accused  of  that  offense.  People  v.  Dutcher, 
83  N.  Y.  240;  Ex  p.  Kittrel,  20  Ark.  499. 

In  Babcock's  Case,  2  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  204,  it  was  held  that  "during 
the  session  of  the  court  having  jurisdiction  to 
try  the  offense,  such  court  alone  has  authority 
under  the  statute  to  let  to  bail." 

And  unless  it  appears  that  the  presiding 
judge  has  acted  arbitrarily,  no  other  court  or 
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This  power  has  also  been  held  to  be  incident  to  the  power  to  commit.1 

Delegation  of  Power. — In  the  absence  of  statutory  enactment,  the  power  to 
take  bail  cannot  be  delegated.2 

2.  Courts  of  Record — a.  In  General. — The  power  to  take  bail  is  incident 
to  every  common-law  court  of  record,3  and  to  superior  courts  of  original 
jurisdiction  and  to  the  judges  thereof.4  But  where  the  court  which  has  juris- 
diction of  the  offense  is  in  session,  bail  should  be  taken  by  that  court  and 
not  by  a  judge  thereof  in  chambers.6 


judge  is  warranted  in  admitting  the  accused 
to  bail.    Ex  p.  Isbell,  n  Nev.  295. 

After  indictment  the  judge  of  the  court 
where  the  indictment  or  information  is  pend- 
ing may  admit  a  prisoner  to  bail  without  issu- 
ing a  writ  of  habeas  corpus,  but  no  other  judge 
has  such  authority.  State  v.  Watson,  54  Mo. 
App.  416.   See  State  v.  Field,  112  Mo.  554. 

Another  Application  Pending. — Bail  taken  by 
an  officer  having  general  authority  to  let  to 
bail  is  valid,  although  he  be  not  the  officer  be- 
fore whom  the  application  is  pending,  where 
the  offender  voluntarily  appears  before  him, 
and  the  bail  so  taken  is  subsequently  adopted 
by  the  officer  before  whom  the  application  for 
bail  is  pending.  People  v.  Leggett,  5  Barb. 
(N.  Y.)  360.  Compare  Ex  p.  Kittrel,  20  Ark. 
499- 

Presumption  of  Jurisdiction. — By  making  a 
bail  bond  the  obligor  admits  the  facts  which 
render  a  bond  necessary,  and  the  presumption 
arises  that  the  officer  had  jurisdiction  to  take 
it.  Furgison  v.  State,  4  Greene  (Iowa)  302; 
State  v.  Ryan,  23  Iowa  406;  State  v.  Emily, 
24  Iowa  24;  Decatur  County  v.  Maxwell,  26 
Iowa  398  ;  State  v.  Cannon,  34  Iowa  322  ;  State 
v.  Wells,  36  Iowa  238;  State  v.  Wright,  37 
Iowa  522 ;  Ringgold  County  v.  Ross,  40  Iowa 
176. 

Probate  Judge— Alabama. — Under  the  Act 
of  March  20,  1873,  a  probate  judge  in  Ala- 
bama has  power  to  admit  to  bail  in  cases  of 
capital  felony.    Ex  p.  Keeling,  50  Ala.  474. 

The  Governor's  Power  to  Reprieve  does  not 
carry  with  it  the  power  to  bail,  and  where  the 
governor  granted  a  reprieve  on  condition  that 
the  accused  should  execute  a  bail  bond  condi- 
tioned for  his  appearance  if  not  pardoned,  it 
'  was  held  that  the  bond  so  taken  did  not  bind 
the  surety.    Governor  v.  Fay,  8  La.  Ann.  490. 

1.  Ex  p.  Allen,  3  N.  &  M.  35,  28  E.  C.  L. 
389  ;  Tyler  v.  Greenlaw,  5  Rand.  (Va.)7ii; 
State  v.  Wofford,  10  Smed.  &  M.  (Miss.)  626; 
State  v.  Judge,  32  La.  Ann.  315 ;  State  v.  Cor- 
nig,  42  La.  Ann.  416;  State  v.  Recorder,  45 
La.  Ann.  309.  See  People  v.  Kennedy,  2 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  312. 

2.  Power  cannot  be  Delegated. — Butler?'.  Fos- 
ter, 14  Ala.  323;  Antonez  v.  State,  26  Ala.  81 ; 
Gray  v.  State,  43  Ala.  41 ;  Callahan  v.  State, 
60  Ala.  65  ;  Morrow  v.  State,  5  Kan.  563  ;  Com. 
v.  Roberts,  1  Duv.  (Ky.)  200;  Frishe-'.  Com., 
6  Dana  (Ky.)  318;  Dugan  v.  Com.,  6  Bush 
(Ky.)  305.  See  infra,  this  section,  Sheriffs — 
Clerks  of  Court. 

Contra. — A  contrary  doctrine  obtains  in 
Louisiana  and  North  Carolina,  where  it  has 
been  held  that  the  taking  and  approving  of  a 
bail  bond  is  a  ministerial  act,  and  may  there- 
fore be  delegated  without  statutory  authority. 
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But  the  allowance  of  bail  and  fixing  the  amount 
thereof  are  judicial  acts,  and  must  be  per- 
formed by  the  court  or  judge.  State  v. 
Jones,  3  La.  Ann.  10;  State  v.  Sewall,  3  La. 
Ann.  575;  State  v.  Wyatt,  6  La.  Ann.  701; 
State  -'.  Gilbert,  10  La.  Ann.  524;  Stater'. 
Edney,  Winst.  Eq.  (N.  Car.)  71. 

3.  4  Burns  J.  P.  268;  Young  v.  Shaw,  1  D. 
Chip.  (Vt.)  224;  People  v.  Van  Home,  8  Barb. 
(N.  Y.)  158. 

The  English  Court  of  Common  Pleas  might,  at 
common  law,  grant  a  writ  of  habeas  corpus  to 
bail  a  person  committed  for  a  misdemeanor. 
Jones's  Case,  2  Mod.  198.  See  Wood's  Case, 
3  Wils.  172;  Rex  -'.  Wilkes,  2  Wils.  151. 

4.  Powell  v.  State,  15  Ohio  579;  State  v, 
Howley,  73  Me.  552 ;  State  v.  Wenz'el,  77  Ind. 
428;  Com.  -•.  Rutherford,  5  Rand.  (Va.)  646; 
State  -'.  Wettstein,  64  Wis.  234. 

Superior  Courts. — In  State  v.  Wenzel,  77  Ind. 
428,  the  court  said:  "We  think  that  sound 
principle  requires  that  it  should  be  held  that 
a  court  of  general  superior  jurisdiction  may 
take  a  recognizance  without,  of  its  own  mo- 
tion, inquiring  into  the  manner  in  which  the 
accused  person  was  brought  before'  it.  If  it 
were  otherwise,  one  accused  of  crime  in  a  reg- 
ular and  formal  manner  might  escape  trial  and 
punishment  by  voluntarily  entering  into  a 
recognizance,  and  afterwards  defeat  the  en- 
forcement of  it  by  proving  that  he  was  illegally 
arrested." 

After  Reversal. — Where  a  conviction  is  re- 
versed on  appeal,  and  the  case  is  remanded  to 
the  lower  courts  for  a  new  trial,  the  lower 
court  has  power  to  bail  the  accused  to  appear 
on  the  new  trial.  Brewer  v.  State,  6  Lea 
(Tenn.)  198. 

Loss  of  Jurisdiction. — The  mere  fact  that  a 
circuit  judge  has  no  longer  jurisdiction  over 
a  case  will  not  affect  his  power  to  admit  to  bail. 
He  ma}'  exercise  it  at  any  time  when  the  Su- 
preme Court  is  not  in  session  in  the  grand 
division  of  the  state  in  which  the  appeal  or 
writ  of  error  was  taken.  Holcomb  v.  State,  6 
Lea  (Tenn.)  6C8. 

Jurisdiction  —  Collateral  Impeachment. — 
Where  the  accused  was  in  person  present  in 
court,  tendering  his  recognizance,  and  it  then 
became  necessary  for  the  court  to  determine 
whether  it  had  jurisdiction  to  receive  the  bail 
proffered,  it  was  held,  in  State  v.  Wenzel,  77 
Ind.  428,  that  the  question  of  jurisdiction  was 
one  for  determination,  and,  as  it  was  deter- 
mined, the  correctness  of  that  decision  could 
not  be  impeached  in  a  collateral  matter.  See 
People  v.  Meacham,  74  111.  292. 

5.  During  the  Session  of  the  Court  Having  Ju- 
risdiction to  Try  an  Offense,  such  court  alone  has 
authority  to  admit  to  bail,  and  a  justice  of  the 
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Court  of  King's  Bench. — The  Court  of  King's  Bench,  or  any  judge  thereof,  in 
the  plenitude  of  their  power,  might  in  their  discretion  admit  to  bail  in  all 
cases  whatsoever.1 

Coordinate  Courts  in  the  United  States. — Those  courts  in  the  United  States  that 
exercise  a  jurisdiction  similar  to  that  of  the  Court  of  King's  Bench  have 
inherited  the  same  power  as  regards  bail.* 


Supreme  Court  is  only  authorized  to  do  so 
where  the  court  which  lias  jurisdiction  in  the 
premises  has  closed  its  session.  Babcock's 
Case,  2  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
J04 ;  Powell  v.  State,  15  Ohio  579.  See 
People  v.  Clews,  77  N.  Y.  39. 

In  Com.  v.  Littell,  1  A".  K.  Marsh.  (Ky.) 
566,  it  was  held  that  since  when  out  of  court 
a  judge  is  possessed  of  no  judicial  authority, 
except  such  as  is  specially  and  expressly  given 
to  him  by  statute,  and  there  being  no  statute 
authorizing  a  judge  to  take  a  recognizance 
while  the  court  is  sitting,  a  recognizance 
taken  by  a  judge  in  chambers  when  the  court 
was  in  session  was  void. 

In  Vacation. — Where  the  laws  authorized  a 
judge  at  chambers  to  hear  and  determine  any 
subject-matter  which  could  be  decided  with- 
out a  jury,  it  was  held  that  the  judge  of  a 
criminal  court  of  record  might  accept  and 
approve  a  bail  bond  in  vacation,  and  that  the 
fact  that  the  prisoner  had  been  previously 
committed  in  default  of  bail,  and  was  in  the 
custody  of  the  sheriff,  was  immaterial.  Ains- 
worth  v.  Territory,  3  Wash.  Ter.  270.  Corn- 
fare  State  v.  Lamoine,  53  Vt.  568. 

Circuit  Judge  at  Chambers  during  Term  of 
Court. — In  Indiana  a  circuit  judge  may  take 
a  recognizance  in  chambers  during  the  term 
of  court,  conditioned  for  the  appearance  of 
the  accused  at  a  subsequent  day  of  that  term. 
Crandall  v.  State,  6  Blackf.  (Ind.)  284. 

1.  Jurisdiction  of  King's  Bench. — Rex  v.  Rudd, 
Cowp.  331;  Rex  v.  Marks,  3  East  157;  Ken- 
dall's Case,  5  Mod.  78;  Rex  v.  Bethel,  5  Mod. 
19;  Egerton  v.  Morgan,  1  Bulst.  84;  Rex  v. 
Wyndham,  1  Stra.  2;  Mohun's  Case,  1  Salk. 
104;  Watson's  Case,  1  Salk.  106;  Rex  v.  Balti- 
more, 4  Burr.  2179;  Rex  v.  Higgins,  4  U.  C. 

B.  (O.  S.)  83;  Page  v.  Price,  3  Salk.  57. 
See  Reg.  v.  Cox,  16  Ont.  Rep.  228. 

"The  Court  of  King's  Bench  has  the  power 
to  bail  in  all  cases  whatsoever;  and  the  judges 
will,  in  general,  exercise  it  in  favor  of  a  pris- 
oner in  every  case  not  capital,  and  in  capital 
cases  where  there  is  any  circumstance  to  induce 
the  court  to  suppose  he  may  be  innocent,  and 
in  every  case  where  the  charge  is  not  alleged 
with  sufficient  certainty."  3  Hawk.  PI.  Cr. 
225;  4  Black.  Com.  299;  2  Hale  129;  4  Coke's 
Inst.  71;  1  Bac.  Ab.  483;  2  Hawk.  P.  C.  170. 
See  Ex  p.  Dyson,  25  Miss.  359;  Street  v. 
State,  43  Miss.  1. 

High  Treason. — In  Comb's  Case,  10  Mod. 
334,  it  was  held  that  the  Court  of  King's 
Bench  has  power  to  bail  for  high  treason. 

2.  Courts  in  United  States  of  Coordinate  Juris- 
diction— Alabama. — Ex  p.  Chaney,  8  Ala.  424. 

Georgia. — Corbett  v.  State,  24  Ga.  391 ; 
State  v.  Abbot,  R.  M.  Charlt.  (Ga.)  244. 

Indiana.  —  State  v.  Best,  7  Blackf.  (Ind.) 
611. 


Louisiana. — In  re  Longworth,  7  La.  Ann. 
247;  State  v.  Jones,  3  La.  Ann.  9. 

Minnesota. — State  v.  Grant,  10  Minn.  39. 

Mississippi. — Moore  v.  State,  36  Miss.  137; 
Beall  v.  State,  39  Miss.  719. 

New  Hampshire. — State  v.  McNab,  20  N. 
H.  160. 

New  Jersey. — State  v.  Rockafellow,  6  N. 
J.  L.  332. 

Nezv  York.— Ex  p.  Tayloe,  5  Cow.  (N.  Y.) 
39;  People  v.  Van  Home,  8  Barb.  (N.  Y.) 
158;  People  v.  Goodwin,  1  Wheel.  Cr.  Cas. 
(N.  Y.  Ct.  Gen.  Sess.)  434;  People  v.  Chap- 
man, 30  How.  Pr.  (N.  Y.  Supreme  Ct.)  202; 
People  v.  Perry,  8  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  27. 

South  Carolina. — State  v.  Arthur,  1  Mc- 
Mull.  (S.  Car.)  456;  State  v.  Everett,  Dudley 
(S.  Car.)  295;  State  v.  Potter,  Dudley  (S. 
Car.)  296. 

Vermont. — In  re  Durant,  60  Vt.  176. 

Upon  Appeal. — The  Supreme  Court  of  Michi- 
gan has  no  power  upon  appeal  from  convic- 
tion to  admit  a  prisoner  to  bail,  since,  not- 
withstanding the  exceptions,  the  cause  still 
remains  in  the  court  below,  and  the  authority 
for  taking  bail  remains  in  that  court.  People 
v.  McKinney,  9  Mich.  444.  See  Com.  v. 
Field,  11  Allen  (Mass.)  488. 

And  where  bail  has  been  refused  by  the 
magistrate,  the  appellate  court  will  not  inter- 
fere, unless  the  denial  appears  to  be  manifestly 
erroneous.    Ex  p.  Richardson,  96  Ala.  110. 

The  power  to  admit  a  prisoner  to  bail  pend- 
ing an  appeal  taken  by  him  from  a  judgment 
of  conviction  of  felony  ought  not  to  be  exer- 
cised by  the  Supreme  Court  in  the  first  in- 
stance, nor  until  after  the  determination  upon 
its  merits  of  an  application  for  bail  before  the 
judge  who  tried  the  cause.  People  v.  Janu- 
ary, 70  Cal.  54 ;  People  v.  Perdue,  48  Cal.  552  ; 
Ex  p.  Dyson,  25  Miss.  356. 

On  appeal  from  an  adverse  judgment,  on  an 
application  for  bail,  the  higher  courts  may 
examine  into  the  inquest,  and  take  other  evi- 
dence if  necessary.  But  this  is  by  virtue  of 
their  inherent  superintendent  power,  and  not 
derived  from  habeas  corpus  acts.  Ex  p.  Hef- 
fren,  27  Ind.  87.  See  State  v.  Arthur,  1  Mc- 
Mull.  (S.  Car.)  456;  State  v.  Everett,  Dudlev 
(S.  Car.)  295  ;  State  v.  Potter,  Dudley  (S.  Car.) 
296. 

Court  Not  Concluded  by  Finding  of  Coroner's 
Inquest. — Upon  the  return  of  the  habeas  corpus 
ad  subjiciendum  with  the  body  of  a  prisoner 
against  whom  a  coroner's  inquest  has  found 
an  inquisition  for  murder  or  manslaughter, 
the  court  is  not  concluded  by  the  finding,  but 
may  look  into  the  depositions  to  see  whether 
a  crime  has  been  committed,  its  nature,  and 
the  strength  of  proof  by  which  the  accusation 
is  supported.  Ex  p.  Tayloe,  5  Cow.  (N.  Y.) 
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b.  Effect  of  Statutory  and  Constitutional  Provisions.— The 
effect  of  the  constitutional  provisions,  in  most  of  the  United  States,  that  bail 
shall  not  be  denied  except  in  capital  cases  where  the  proof  is  evident  or  the 
presumption  great,  is  to  make  bail  a  matter  of  right  in  case  of  the  lesser  crimes, 
but  not  to  deprive  courts  of  their  discretion  in  the  excepted  cases.1 

In  England  the  Habeas  Corpus  Act,  31  Charles  II.,  had  the  effect  of  limiting 
the  plenary  discretion  of  the  Court  of  King's  Bench,  and  of  making  bail  a 
matter  of  right  in  case  of  delay  of  indictment  or  trial.2 

3.  Justices  of  the  Peace. — Both  in  England  and  in  the  United  States 
the  power  of  justices  of  the  peace  to  take  bail  is  controlled  by  statutes,  which 
on  the  whole  are  of  a  similar  character.  It  may  be  stated,  as  a  general  rule, 
that  as  examining  magistrates,  with  power  of  commitment,  they  may  in  their 
discretion  admit  to  bail.3 


39;  People  v.  Beigler,  3  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  316. 

When  Higher  Court  win  Interfere. — Unless 
manifest  error  appears  in  the  judgment  of  the 
Circuit  Court,  in  refusing  to  admit  to  bail,  the 
Supreme  Court  will  not  interfere.  Ex  p.  Os- 
born,  24  Ark.  185;  Ex  p.  Jones,  20  Ark.  9; 
People  v.  Restell,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  251;  People  v.  McLeod,  25  Wend.  (N. 
Y.)  483,  37  Am.  Dec.  328. 

The  Supreme  Court  of  the  United  States  has  no 
original  jurisdiction  to  issue  a  writ  of  habeas 
corpus  ad  subjiciendum,  and  can  grant  such  a 
writ  only  in  the  exercise  of  its  appellate  juris- 
diction, and  consequently  by  means  of  it  can 
revise  only  the  proceedings  of  those  tribunals 
over  which,  and  in  respect  to  which,  it  has 
appellate  control.  In  re  Kaine,  14  How.  (U. 
S.)  103;  Exp.  Bollman,  4  Cranch  (U.S.)  100. 

Treason. — The  Supreme  Court  may  admit 
to  bail  on  a  charge  of  high  treason.  U.  S.  v. 
Hamilton,  3  Dall.  (U.  S.)  17.  See  Matter  of 
Goodhue,  1  Wheel.  Cr.  Cas.  (N.  Y.  Mavor's 
Ct.)  427. 

But  it  will  not  exercise  this  power  except 
under  very  strong  circumstances.  U.  S.  v. 
Stewart,  2  Dall.  (Pa.)  343. 

Justice  of  Supreme  Court. — Where  a  prisoner 
has  been  convicted  in  a  district  court  of  the 
United  States  for  an  infamous  but  not  capital 
crime,  any  justice  of  the  Supreme  Court  may 
grant  a  writ  of  error,  and  may  order  that  the 
prisoner  be  admitted  to  bail,  upon  giving 
bond  in  a  certain  sum,  in  proper  form  and 
with  sufficient  sureties,  bv  the  district  judge. 
Hud  son  v.  Parker,  1^6  U.  S.  2771  overruling 
U.  S.  v.  Hudson,  65  Fed.  Rep.  68. 

1.  Constitutional  Provision  in  Case  Proof  Evi- 
dent or  Presumption  Great. — In  Ex  p.  Bridewell, 
57  Miss.  39,  the  court  said:  "By  the  organic 
law  of  the  state,  it  is  declared  that  '  excessive 
bail  shall  not  be  required,  and  all  persons  shall, 
before  conviction,  be  bailable  bv  sufficient 
sureties,  except  for  capital  offenses  when  the 
proof  is  evident  or  presumption  great.'  This 
provision  makes  the  granting  of  bail  manda- 
tory in  all  cases  not  excluded  by  the  exception, 
but  does  not  prohibit  it  in  cases  falling  within 
the  exception.  In  other  words,  all  persons  have 
the  constitutional  right  to  be  bailed,  except 
when  the  proof  is  positive  or  the  presumption 
great  that  they  have  been  guilty  of  a  capital 
offense;  and  even  when  the  proof  against 
them  is  of  this  character  they  maybe  admitted 
3  C.  of  L. — 42  65 


to  bail  within  the  sound  discretion  of  the 
presiding  judge  if  there  be  exceptional  cir- 
cumstances that  seem  to  demand  it.  The 
admission  to  bail,  however,  where  there  is 
evident  proof  or  great  presumption  of  guilt  of 
a  capital  offense,  is  not  a  constitutional  right, 
but  a  matter  resting  in  the  sound  judicial  dis- 
cretion of  the  trial  judge,  who  should  not 
grant  it  save  under  extraordinary  circum- 
stances, such  as  serious  and  probably  fatal  in- 
jury to  health,  or  unusual  and  protracted 
delay  upon  the  part  of  the  state  in  bringing 
the  prisoner  to  trial."  See  Ex  p.  Wray,  30 
Miss.  673. 

Pennsylvania  Doctrine. — In  Com.  v.  Keeper 
of  Prison,  2  Ashm.  (Pa.)  227,  it  was  held  that 
the  court  had  no  power  to  bail  in  capital  cases 
where  the  proof  was  evident  or  the  presump- 
tion great.  The  court  said:  "The  object  of 
the  Act  of  1705,  and  of  the  constitutions  of 
1 776 and  1790,  was  to  limit,  not  to  enlarge,  the 
judicial  discretion  on  questions  of  bail,  which 
at  common  law  existed  without  stint  in  the 
higher  tribunals,  such  as  the  King's  Bench. 
While  on  the  one  hand  it  was  deemed  inconsis- 
tent with  civil  liberty  to  leave  the  right  of  bail 
in  minor  offenses  dependent  on  mere  judicial 
discretion,  it  was,  on  the  other  hand,  deemed 
inconsistent  with  the  certainty  of  punishment 
due  to  atrocious  offenders  to  allow  the  exercise 
of  such  a  discretion  on  capital  accusations  of 
an  urgent  character.  The  resulting  rule  there- 
fore is  this :  where  the  crime  charged  is  short 
of  a  felonv,  the  judges  are  bound  to  admit  to 
bail ;  but  where  a  capital  felony  is  charged, 
and  the  proof  is  evident  or  the  presumption 
great,  no  power  exists  anywhere  to  allow  it." 
See  Com.  v.  O'Donnell,  2  Pa.  Dist.  Rep.  131 ; 
Com.  v.  Lemley,  2  Pittsb.  (Pa.)  362. 

2.  See  infra,  this  title,  Considerations  Gov- 
erning the  Granting  of  Bail — Delay  of  Trial. 

3.  justice  of  the  Peace — California. — San 
Francisco  v.  Randall,  54  Cal.  40S. 

Colorado. — Chase  v.  People,  2  Colo.  528; 
Hanev  v.  People,  12  Colo.  345. 

Connecticut. — Darling  Hubbell,  9  Conn. 
350:  Sturges  v.  Sherwood,  15  Conn.  149. 

Illinois. — McFarlan  v.  People,  13  111.  9. 

Indiana. — Holtzclaw  v.  State,  4  Ind.  597. 

Kentucky. — Hostetter  v.  Com.,  12  B.  Mon. 
(Ky.)  1;  Tharp  v.  Com.,  3  Mete.  (Ky.)4u; 
Com.  v.  Cummins,  18  B.  Mon.  (Ky.)  29. 

Louisiana. — State  v.  Toups,  44  La.  Ann. 
905- 
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Upon  Adjournment  of  the  Examination  or  Trial  a  justice  of  the  peace  may  admit  to 
bail.1 

Authority  Strictly  Construed. — A  justice's  jurisdiction  must  appear  from  the 
record,  and  any  excess  of  authority  will  render  the  undertaking  void.2 


Maine. — State  v.  Baker,  50  Me.  45. 

Massachusetts, — Com.  v.  Ward,  4  Mass. 
497;  Knowles  v.  Davis,  2  Allen  (Mass.)  61; 
Com.  v.  Otis,  16  Mass.  198. 

Michigan. — People©.  Burwell  (Mich.  1895), 
63  N.  W.  Rep.  986. 

New  HaiHspltirc. — State  v.  Eastman,  42  N. 
H.  265. 

New  Jersey. — State  v.  Kruise,  32  N.  J. 
L.  313. 

New  Yo rk. —People  v.  Mack,  1  Park.  Cr. 
Rep.  (Dutchess  Cir.  Ct.)  567;  People  v. 
Kennedy,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  312. 

North  Carolina. — State  v.  Edney,  Wlnst. 
Eq.  (N.  Car.)  71 ;  State  v.  Hill,  3  Ired.  (N. 
Car.)  398;  State  v.  Jones,  100  N.  Car.  438. 

South  Carolina. — Barton  v.,  Keith,  2  Hill 
(S.  Car.)  537. 

Vermont. — State  Treasurer  v.  Rice,  11  Vt. 
339- 

Virginia. — Tyler  v.  Greenlaw,  5  Rand. 
(Va.)7u. 

Canada.— King  v.  Orr,  5  U.  C.  Q^B.  (O.  S.) 
7-4- 

Declining  to  Exercise  Jurisdiction. — A  justice 
of  the  peace  has  no  authority  to  decline  to  try 
a  misdemeanor  and  to  bind  the  accused  over  to 
the  Circuit  Court,  and  a  bail  bond  taken  by  him 
in  such  case  is  void.  Thorn m  v.  State,  35  Ark. 
327- 

Power  of  Justice  Exhausted  by  Disposition  of 
Case. — After  issuing  his  warrant  of  commit- 
ment and  delivering  it  to  the  sheriff,  a  justice's 
authority  is  held  to  be  exhausted,  and  he  can- 
not subsequently  admit  the  accused  to  bail. 
State  v.  Wyatt,  6  La.  Ann.  701 ;  State  v.  Ran- 
dolph, 26  Mo.  213;  People  v.  Duffy,  5  Barb. 
(N.  Y.)  205.  See  People  v.  Brown,  23  Wend. 
(N.  Y.)  47;  Mills  v.  Chambers,  91  Mich.  521. 

So  after  a  magistrate  has  taken  bail  for  the 
appearance  of  the  accused  before  a  higher 
court,  he  cannot  subsequently  investigate  the 
case  and  order  the  bond  canceled,  and  dis- 
charge the  prisoner  for  want  of  probable  cause. 
Sandrock  v.  Knop,  34  How.  Pr.  (N.  Y.  C.  PI.) 
191. 

But  if  the  magistrate  has  been  deceived  into 
taking  insufficient  bail  he  may  afterwards  re- 
quire fresh  security.    Spicer  v.  State,  9  Ga.  49. 

After  Indictment.  —  In  Illinois,  after  the 
amount  of  bail  has  been  fixed  by  the  court, 
two  magistrates  can  admit  a  prisoner  to  bail. 
Before  indictment  they  perform  these  func- 
tions, and  after  indictment  there  is  no  reason 
whatever  why  they  should  not  receive  the 
bail,  at  least  in  a  case  where  the  prisoner  is  not 
arrested  by  the  sheriff  on  a  capias  issued  on 
an  indictment.    People  v.  McKay,  40  111.  386. 

Presumption  in  Favor  of  Authority. — Where  a 
justice  of  the  peace  was  authorized  to  hear  a 
complaint  and  take  a  recognizance  only  in  the 
absence  of  the  police  justice  residing  in  the 
same  town,  and  in  an  action  on  a  recognizance 
taken  by  such  justice  of  the  peace  it  was  al- 


leged in  the  answer  that  such  police  justice 
was  not  absent  from  the  town  when  such  re- 
cognizance was  taken,  but  no  proof  on  that 
point  was  introduced  on  the  trial,  it  was  held 
that  the  legal  presumption,  in  the  absence  of 
proof,  was  that  the  justice  of  the  peace  did  not 
transcend  his  jurisdiction.  People  v.  Mack, 
1  Park.  Cr.  Rep.  (N.  Y.)  567. 

Peace  Officers. — Under  the  Texas  Code  of 
Criminal  Procedure,  all  persons  are  invested 
with  the  powers  of  a  peace  officer,  among 
which  is  the  power  to  arrest  for  felony,  and 
to  take  bail  if  the  arrest  is  made  in  vacation. 
Doughty  v.  State,  33  Tex.  1. 

Effect  of  Subsequent  Events  upon  Jurisdiction. 
— The  jurisdiction  of  a  justice  of  the  peace  is 
to  be  determined  by  the  state  of  things  at  the 
time  at  which  he  acts,  not  by  their  state  af- 
terwards. Therefore,  where  a  justice  took  a 
recognizance  for  a  prisoner  charged  with  as- 
sault and  battery,  and  the  injured  person 
subsequently  died,  the  bond  was  held  to  be 
good,  although  the  justice  would  have  had 
no  jurisdiction  to  take  the  bond  in  case  the 
death  had  occurred  before  the  prisoner  was 
brought  before  him.  Adams  v.  State,  22 
Ga.  417. 

■Crimes  against  United  States.— Where  a  mar- 
shal has  arrested  a  person  charged  with  mis- 
demeanor, he  may  take  him  before  a-  justice 
of  the  peace  to  give  bail  by  way  of  recogni- 
zance for  his  appearance  in  court  to  answer 
for  the  offense,  and  the  marshal  is  not  bound 
to  take  the  bail  bond  himself.  U.  S.  v.  Mil- 
burn,  4  Cranch  (C.  C.)  478.  And  such 
power  conferred  on  justices  by  the  Judiciary 
Act  of  1789  is  not  unconstitutional,  as  it  is  not 
"judicial"  within  article  3,  Const.  U.  S. ; 
nor  does  it  make  them  federal  officers.  Ex  p. 
Gist,  26  Ala.  156. 

1.  Upon  Adjournment.  —  A  justice  of  the 
peace,  before  whom  a  person  arrested  for  a 
bailable  offense  is  brought  for  examination, 
may  adjourn  the  examination  at  his  discre- 
tion and  take  a  recognizance,  with  sufficient 
sureties,  from  the  prisoner,  for  his  appear- 
ance. Potter  v.  Kingsbury,  4  Day  (Conn.) 
98;  Lewis  v.  People,  23  111.  App.  28. 

In  Kentucky  a  magistrate  may  take  bail 
upon  adjournment  of  examination  in  case  of 
a  misdemeanor,  but  not  in  case  of  a  felon}-. 
Com.  v.  Yancy,  2  Duv.  (Ky.)  375;  Com.  v. 
Moore,  3  Mete.  (Ky.)  477.  Compare  Stater. 
Jones,  100  N.  Car.  438,  where  it  was  held  that 
under  the  North  Carolina  statute  a  magis- 
trate cannot  admit  to  bail  until  after  the  ex- 
amination has  been  concluded. 

2.  Connecticut. — Ferry  v.  Burchard,  21  Conn. 

597- 

Indiana. — Hawkins  v.  State,  24  Ind.  288; 
Gachenheimer  v.  State,  28  Ind.  91. 

Iowa. — State  v.  Hufford,  28  Iowa  391. 

Kentucky. — Com.  v.  Moore,  3  Mete.  (Ky.) 
477- 

Louisiana. — State  v.  Hebert,  10  Rob.  (La.) 
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4.  Clerks  of  Court — Delegation  of  Power. — There  is  no  inherent  power  in  the 
clerk  of  a  court  to  take  bail,  and  he  cannot,  in  the  absence  of  statute,  be 
delegated  so  to  do  by  the  court.1  But  where  he  takes  it  in  open  court,  and 
under  the  order  of  the  court,  it  is  regarded  as  an  act  of  the  court  itself.2 


41;  State  v.  Whi taker,  19  La.  Ann.  142;  State 
v.  Harper,  3  La.  Ann.  598;  State  v.  Hays,  4 
La.  Ann.  59. 

Maine. — State  v.  Berry,  8  Me.  179;  Libby 
v.  Main,  11  Me.  344;  State  v.  Smith,  2  Me.  62. 

Massachusetts. — Com.  v.  Cheney,  6  Mass. 
347;  Com.  v.  Downey,  9  Mass.  520;  Com.  v. 
Loveridge,  11  Mass.  337;  Com.  v.  Otis,  16 
Mass.  198;  Com.  v.  M'Neill,  19  Pick.  (Mass.) 
140;  Knowles  v.  Davis,  2  Allen  (Mass.)  61. 

Missouri. — State  v.  McGunnegle,  3  Mo.  402. 

Nexv  Jersey. — State  v.  Kruise,  32  N.  J.  L. 

3I3-       !C'.  4 

North  Carolina. — State  v.  Jones,  100  N. 
Car.  438. 

Virginia. — Hamlettv.  Com.,  3Gratt.  (Va.) 

78. 

Jurisdiction  must  Appear. — To  authorize  a 
magistrate  to  require  an  accused  person  to 
give  bail  for  his  appearance  to  answer  before 
a  court  of  superior  jurisdiction,  for  an  alleged 
offense,  the  punishment  for  which  is  beyond 
the  jurisdiction  of  such  magistrate,  it  is  nec- 
essary that  it  should  appear  that  an  offense 
had  been  committed,  and  that  there  is  proba- 
ble cause  to  believe  the  prisoner  to  be  guilty. 
State  v.  Hartwell,  35  Me.  129. 

After  Extradition. — Where  a  person  has  been 
convicted  of  a  felony  in  the  Supreme  Court 
of  Massachusetts,  but,  before  sentence,  escapes 
into  another  slate,  and  is  brought  back  upon 
the  application  of  the  executive  authority,  a 
justice  of  the  peace  has  no  authority  to  take 
1  recognizance  of  him,  the  intention  of  the 
legislature  being  merely  to  secure  trial  of  per- 
-.ons  accused.    Com.  v.  Otis,  16  Mass.  198. 

Where  Another  Justice  has  Committed. — Ajus- 
,ice  of  the  peace  has  no  power  to  admit  to  bail  a 
prisoner  committed  by  another  justice  of  the 
peace  for  a  bailable  offense,  and  a  recogni- 
zance taken  in  such  a  case  is  void.  Com.  v. 
Canada,  13  Pick.  (Mass.)  86;  State  v.  Berry, 
8  Me.  179. 

BaU  Taken  by  Two  Justices,  where  but  one  has 
authority  to  act,  is  not  invalid.  Chase  v.  Peo- 
ple, 2  Colo.  528;  McFarlan  v.  People,  13  111.  9. 

Harmless  Error — Court  to  which  Returnable. — 

Where  an  examining  magistrate  has  authority 
to  take  a  recognizance,  a  mistake  made  by  him 
as  to  which  court  to  make  the  recognizance 
returnable  to  is  not  sufficient  to  avoid  the  obli- 
gation. State  v.  Edney,  4  Dev.  &  B.  (N.  Car.) 
37"- 

1.  Authority  of  Clerks  to  Take  Bail. — U.  S. 

v.  Evans,  2  Flipp.  (  U.  S.)  605  ;  Butler  v.  Fos- 
ter, 14  Ala.  323;  State  v.  Carothers,  11  Iowa 
273;  Morrow  v.  State,  5  Kan.  563;  Chinn  v. 
Com.,  5  J.  J  Marsh.  (Ky.)  29 ;  Wallenweber 
r\Com.,3  Bush  (Ky.)  6S  ;  Bodine  v.  Com.,  24 
Pa.  St.  69. 

In  Wallenweber  v.  Com.,  3  Bush  (Ky.)  68, 
the  court  said :  "Whilst  clerks  are  often  al- 
lowed by  law  to  take  bail,  when  it  has  been 
adjudged  the  accused  shall  give  bail,  we 
know  of  no  law  authorizing  the  clerk  to  ad- 


judge that  bail  must  be  given,  and  then  take 
the  bail  bond;  and  if  he  should  require  such 
bond,  without  legal  authority,  it  cannot  be 
enforced  as  a  statutory  bail  bond."  See  Com. 
v.  Roberts,  1  Duv.  (Ky.)  199. 

In  Alabama  it  has  been  held  that  the  laws  of 
the  state  do  not  permit  circuit  judges  to  clothe 
their  clerks  with  authority  to  commit  to  bail 
in  vacation  those  who  may  be  imprisoned  for 
alleged  crimes;  and  a  judicial  officer  cannot 
delegate  to  another  the  powers  and  authority 
which  are  intrusted  to  him.  Butler  v.  Foster, 
14  Ala.  323;  Gregory  v.  State,  94  Ind.  384,  48 
Am.  Rep.  162. 

Contrary  Doctrine. — In  Louisiana  a  contrary 
doctrine  obtains.  It  has  been  there  held  that 
after  the  district  judge  has  admitted  to  bail 
he  may,  independently  of  statute,  legally 
delegate  to  his  clerk,  or  to  a  justice  of  the 
peace,  authority  to  accept  the  bond.  State 
v.  Sewall,  3  La.  Ann.  575.  See  also  State  v. 
Jones,  3  La.  Ann.  9. 

Deputy  Clerk  may  Not  Take. — Where  a  scire 
facias  recites  that  a  recognizance  was  ac- 
knowledged before  a  deputy  clerk,  it  is  fatal. 
Neither  the  clerk  nor  his  deputy  has  any 
authority  to  take  a  recognizance  out  of  court. 
If  the  acknowledgment  was  in  court,  it  was 
made  to  the  court,  and  not  to  the  clerk,  and 
therefore,  however  the  facts  may  be,  the  scire 
facias  must  be  interpreted  as  meaning  that 
the  recognizance  was  taken  by  the  clerk  out 
of  court ;  or,  in  other  words,  by  the  clerk  and 
not,  as  it  should  have  been,  by  the  court.  Such 
a  recognizance  is  insufficient.  Chinn  v.  Com., 
5  J.  J.  Marsh.  (Ky.)  29. 

2.  When  Presumed  to  Be  Act  of  Court. — Where 
a  bail  bond  was  taken  in  term  time,  it  was 
presumed  to  have  been  the  act  of  the  court, 
the  clerk  being  the  instrument  only.  Nor  do 
the  words  "taken  and  acknowledged  before 
me,"  and  the  signature  of  the  clerk,  negative 
this  presumption,  for  they  are  unnecessary 
words,  and  may  be  rejected  as  surplusage. 
Bodine  v.  Com.,  24  Pa.  St.  69;  U.  S.  v. 
Evans,  2  Flipp.  (U.S.)  605;  State  v.  Satter- 
white,  20  S.  Car.  536. 

Must  Be  in  Open  Court. — While  it  is  true  that 
the  clerk  of  the  court  may  do  all  the  work  in 
taking  a  recognizance,  nevertheless  it  must 
be  done  in  open  court,  under  the  court,  by 
order  of  the  court,  and  in  the  name  of  the 
court,  and,  when  the  instrument  itself  shows 
that  it  was  not  so  taken,  it  is  void.  Morrow 
v.  State,  5  Kan.  563. 

Must  Be  in  Term  Time. — Where  the  amount 
of  bail  had  been  fixed  by  the  court  in  term 
time,  but  the  recognizance  was  taken  in  vaca- 
tion by  the  clerk  of  the  court,  who  received 
and  approved  the  same,  it  was  held,  under 
section  3229  Ioiva  Code  of  1851,  that  the  re- 
cognizance was  inoperative  and  void.  State 
v.  Carothers,  11  Iowa  273. 

Court  cannot  Subsequently  Approve. — Where 
a  bond  or  recognizance  is  taken  before  the 
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Under  the  statutes  of  Some  states  the  court  exercises  the  judicial  function  of 
adjudging  bail  and  fixing  the  amount  in  which  it  is  to  be  taken,  and  then 
delegates  to  the  clerk  the  ministerial  duty  of  accepting  and  approving  the 
bail  bond.1  Statutes  authorizing  clerks  to  adjudge  bail  have  been  held  not 
to  be  unconstitutional  as  conferring  judicial  power.5* 

5.  Sheriffs— a.  At  Common  Law.— Whether,  by  the  ancient  common 
law,  a  sheriff  might  cx  officio  and  without  any  writ  admit  to  bail  a  person 
arrested  on  suspicion  of  a  felony,  by  virtue  of  his  office  as  conservator  of  the 
peace,  is  a  mooted  point.3  That  he  had  power  to  bail  any  one  indicted 
before  him  in  his  tourn,  is  indisputable;  but  the  extent  of  this  authority  was 
from  time  to  time  limited  by  statute,  and  finally  abrogated  by  statute  of 
I  Edward  IV.,  c.  2.4 

In  the  United  States. — This  statute  being  a  part  of  the  common  law 
of  various  states,  a  sheriff  has  no  power  to  admit  to  bail  unless  authorized  to 
do  so  by  statutory  enactment.5    In  a  few  states  the  sheriff  may  fix  the  amount 


clerk  of  the  court  it  cannot  afterwards  be  val- 
idated by  the  entry  by  the  court  of  a  nunc  fro 
tunc  order  approving  the  bond.  State  v. 
Caldwell,  124  Mo.  509. 

1.  Delegation  of  Ministerial  Function.  —  In 
Hunt  v.  U.  S.,  63  Fed.  Rep.  568,  where  a  judge 
decided  that  an  offense  was  bailable  and  fixed 
the  amount  of  the  bond,  and  then  ordered  the 
clerk  to  approve  the  bond  when  it  should  be 
signed  by  two  sureties,  it  was  held  that  this  or- 
der  addressed  to  the  clerk  was  tantamount  to  an 
approval  in  advance  of  a  bond  signed  by  two 
sureties  whom  the  clerk  might  accept  as  suffi- 
cient. The  court  went  so  far  as  to  say  that 
the  action  taken  by  the  district  judge  in  the 
matter  of  thus  approving  the  bond  was  not  even 
irregular;  but,  even  conceding  that  it  was  ir- 
regular, the  action  was  induced  by  the  request 
of  the  accused  that  the  bond  might  be  so  ex- 
ecuted, in  order  to  secure  his  more  immediate 
release,  and  therefore  any  possible  irregular- 
ity was  waived  by  his  request.  See  alsoState  v. 
Kyle,  Q9  Ala.  256;  Wilson  v.  Com.  (Ky.  1S96), 
35  S.  W.  Rep.  274;  State  v.  Livingston,  117 
Mo.  627,  reversing  58  Mo.  App.  445. 

Under  the  Statutes  of  Iowa  it  has  been  held 
that  where  the  court  fixed  the  amount  of  bail, 
and  the  defendant  entered  a  recognizance  be- 
fore the  clerk  of  the  District  Court  of  one 
county  for  his  appearance  before  the  court  of 
another  county  in  which  the  indictment  was 
pending,  and  where  the  bond  was  filed,  such 
bond  was  valid.    State  v.  Wells,  36  Iowa  238. 

2.  Statute  Conferring  Authority  on  Clerk  Not 
Unconstitutional. — In  State  v.  Sureties  of  Kroh- 
ne  (Wyoming  1893),  34  Pac.  Rep.  3,  it  was 
held  that  the  statute  then  in  force,  authorizing 
the  clerk  of  the  court  in  vacation  to  take  bail 
and  fix  the  amount  of  a  bond,  was  not  uncon- 
stitutional, as  conferring  on  said  clerk  judi- 
cial power. 

May  Fix  Amount. — In  State  v.  Schweiter,  27 
Kan.  499,  it  was  held  that  where  the  court 
has  failed  to  fix  the  amount  of  bail  for  a  de- 
fendant arrested  upon  a  warrant  issued  upon 
information,  and  there  is  no  district  judge  in 
the  county,  the  clerk  of  the  District  Court  may 
fix  bail  for  the  defendant  under  §  135,  art.  9, 
c.  82,  Comp.  Laws  of  1879. 

3.  1  Bac.  Abr.  1582;  2  Hawk.  P.  C.  147;  1 
Chitty  Cr.  L.  97. 


4.  Common  Law  Abrogated. — In  Bengough  v. 
Rossiter,  2  H.  Bl.  418,  the  court  said:  "The 
legislature  in  every  reign  abridged  some 
part  of  their  [the  sheriffs']  power  and  increased 
the  jurisdiction  of  the  justices,  until  at  last 
they  were  deemed  so  incorrigible  that  their 
whole  criminal  jurisdiction  was  expressly,  and 
the  power  of  bailing  for  offenses  in  their  tourns 
incidentally,  taken  away,  and  transferred  to 
the  justices  of  the  peace,  by  the  statute  1  Edw. 
IV.,  c.  2."  See  1  Black.  Com.  409;  State  v. 
Walker,  1  Mo.  546;  U.  S.  v.  Case,  8  Blatchf. 
(U.  S.)  250. 

5.  Of  Statutory  Origin.  —  Independently  of 
statute,  a  sheriff  has  no  power  to  take  bail. 
Even  if  such  power  existed  at  common  law, 
it  was  removed  by  the  statute  of  1  Edw.  IV.,  c. 
2  ;  State  v.  Walker,  1  Mo.  546;  State  v.  Howell, 
11  Mo.  613.  See  State  v.  Hill,  3  Ired.  (N. 
Car.)  398. 

"  It  did  not  pertain  to  the  office  of  sheriff  at 
common  law  to  take  a  bail  bond  [in  felony 
cases] ;  his  right  so  to  do  (if  it  exists  at  all)  is  by 
virtue  of  a  statute."  Jacquemine  v.  State,  48 
Miss.  280. 

In  Mi'ssissiffi  the  sheriff  derives  the  power 
to  take  a  recognizance  from  the  judgment  of 
a  justice  of  the  peace  making  the  commit- 
ment, under  section  2788  of  the  Code,  and  his 
action  must  be  strictly  conformed  to  the  re- 
quirements of  the  judgment.  Cornwell  v. 
State,  53  Miss.  385.  See  State  v.  Horn,  Meigs 
(Tenn.)  473 ;  Rupert  v.  People,  20  Colo. 
424. 

An  attachment  for  contempt  is  a  warrant 
in  a  criminal  case  within  the  meaning  of  the 
Indiana  statute,  which  confers  upon  the  officer 
authorized  to  execute  a  warrant  in  a  criminal 
case  the  authority  to  take  a  recognizance  of 
the  person  named  in  the  warrant,  and  the 
sheriff  has  authority  to  accept  bail  in  the  sum 
fixed  by  the  statute  in  such  a  case.  Baldwin 
v.  State,  126  Ind.  24. 

Sheriff's  Authority  Held  Not  Dependent  on 
Statute. — In  Dickinson  v.  Kingsbury,  2  Day 
(Conn.)  1,  the  Supreme  Court  of  Connecticut 
upheld,  independently  of  statute,  a  practice 
of  long  standing  on  the  part  of  sheriffs  to  take 
bail  in  criminal  cases  of  prisoners  committed 
for  not  finding  bail,  and  release  them  from 
confinement.  The  reason  given  for  this 
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without  the  intervention  of  a  magistrate  or  court  in  certain  cases,  usually  in 
case  of  misdemeanors,  or  as  a  peace  officer.1  But  as  a  general  rule  he  can 
only  take  and  approve  bail  after  the  amount  has  been  fixed  by  the  proper 
officer,  and  been  indorsed  upon  the  warrant,  capias,  or  commitment.2 


decision  is  that  the  practice  avoided  great  in- 
convenience and  hardship  to  the  prisoners. 

Sheriff's  Liability.  —  A  sheriff  will  not  be 
liable  for  taking  an  informal  or  invalid  bail 
bond  if  the  accused  appear  at  the  term  of 
court  to  which  they  were  recognized,  and  the 
court,  having  knowledge  of  the  informality 
or  invalidity,  does  not  exact  from  them  a 
good  bond.    Com.  v.  Reed,  3  Bush  (Ky.)  516. 

1.  May  Fix  Amount  of  Bail — Statutes. — Where, 
under  Annot.  Code  of  Mississippi ',  §  4130,  the 
sheriff  has  a  right  to  admit  to  bail,  and  also 
to  fix  the  amount  of  bail  in  all  cases  not  pun- 
ishable with  death,  in  case  the  court  or  judge 
has  omitted  to  do  so,  he  is  also  empowered, 
upon  the  surrender  of  the  defendant  by  his 
surety,  to  admit  the  defendant  to  bail  with  a 
new  surety.  Kellogg  v.  State,  43  Miss.  57. 
See,  for  more  or  less  similar  statutes  in  other 
states,  Crim.  Code  of  Ala.  ( 1886),  §  4408 ;  Code 
of  Ga.  (1882),  §  4727;  Code  of  N.  Car.  (1883), 

n8oand  1232;  Crim.  Code  of  Tex.  (1881), 
§  1 124  ct  seq. 

Where  a  sheriff  arrests  a  person  charged 
with  crime  on  capias  after  indictment  in  a 
bailable  case,  he  is  authorized  to  take  a  bail 
bond  for  the  appearance  of  the  prisoner.  But 
where  the  accused  is  committed  to  jail  by  the 
examining  magistrate  for  want  of  bail,  he  can 
only  be  admitted  to  bail  upon  habeas  corpus. 
Cooper  v.  State,  23  Ark.  278.  See  Sandells 
&  Hill's  Dig.  Stat.  Ark.  (1894),  §  7r59- 

In  Texas,  in  a  case  of  felony,  a  sheriff  can 
take  and  approve  a  bail  bond  in  vacation  or 
after  the  adjournment  of  the  court.  La  Rose-'. 
State,  29  Tex.  App.  215.  And  he  may  even 
do  so,  though  the  District  Court  be  in  session, 
if  no  indictment  has  been  found  nor  a  capias 
or  bench  warrant  been  issued.  To  deprive 
him  of  the  power  to  bail,  the  prosecution  must 
be  actually  pending  before  the  court.  Peters 
v.  State,  10  Tex.  App.  302;  Kiser  v.  State,  13 
Tex.  App.  201.  See  Busby  v.  State,  13  Tex. 
136;  Jackson  v.  State,  13  Tex.  218. 

Sheriffs  Authority  During  Term  of  Court. — 
Where  a  capias  is  returnable  forthwith  during 
the  term  of  the  court  at  which  the  same  is 
awarded,  it  is  not  proper  for  the  sheriff  to 
take  bond  for  the  appearance  of  the  accused 
after  he  has  arrested  him.  Bourdeaux  r'. 
Warren  County,  66  Miss.  231;  Moss  ->.  State, 
6  How.  (Miss.)  298. 

2.  Approving  Bail  after  Amount  Indorsed  on 
Writ. — A  sheriff  in  a  bailable  criminal  case 
can  take  a  recognizance  of  the  defendant  if 
the  sum  in  which  bail  is  to  be  allowed  is  in- 
dorsed upon  the  warrant,  writ,  or  commit- 
ment. 

Alabama. — Antonez  v.  State,  26  Ala.  81 ; 
Gray  v.  State,  43  Ala.  41 ;  Evans  v.  State,  63 
Ala.  195;  Ex  p.  Skelton,  104  Ala.  98.  See 
Callahan  v.  State,  60  Ala.  65. 

Arkansas. — Gray  v.  State,  5  Ark.  265  ;  Pin- 
son  v.  State,  28  Ark.  397;  Moore  v.  State,  28 
Ark.  480. 


Illinois. — Lewis  v.  People,  18  111.  App.  76. 
Indiana. — McCole  v.  State,  10  Ind.  50. 
Iowa. — State  v.  Benzion,  79  Iowa  467. 
Kentucky. — Schneider   v.    Com.,  3  Mete. 
(Ky.)  409;  Com.  v.  Reed,  3  Bush  (Ky.)  516. 

Louisiana. — Stater*.  Jones,  3  La.  Ann.  9; 
State  v.  Lougineau,  6  La.  Ann.  700;  State 
Gilbert,  10  La.  Ann.  524;  State  v.  Cravey,  12 
La.  Ann.  224;  State  v.  Smith,  12  La.  Ann. 
349;  State  v.  Gordon,  18  La.  Ann.  528;  State 
f.  Balize,  38  La.  Ann.  542;  State  v.  Sewall,  3 
La.  Ann.  575. 

Mississippi . — Moss  State,  6  How.  (Miss.) 
298;  Pace  v.  State,  25  Miss.  54;  State  ;>. 
Brown,  32  Miss.  275;  Jacquemine  x\  State,  48 
Miss.  280;  Luckett  v.  State,  51  Miss.  799; 
Bourdeaux  v.  Warren  County,  66  Miss.  231. 

Missouri. — State  v.  Jenkins,  24  Mo.  App. 
433- 

North  Carolina—State  v.  Hill,  3  Ired.  (N. 
Car.)  398;  State  v.  Houston,  74  N.  Car.  549. 

Texas. — Patillo  v.  State,  9  Tex.  App.  456; 
Peters  v.  State,  10  Tex.  App.  302;  Ellis  v. 
State,  10  Tex.  App.  324;  Busby  v.  State,  13 
Tex.  136;  Kiser  v.  State,  13  Tex.  App.  201; 
Short  v.  State,  16  Tex.  App.  44;  Jackson  v. 
State,  13  Tex.  218;  La  Rose  v.  State,  29  Tex. 
App.  215;  State  v.  Russell,  24  Tex.  505;  State 
v.  Miller,  31  Tex.  564;  Moore  v.  State,  37  Tex. 
133- 

Verbal  Order. — But  where  a  justice  fixes  the 
amount  of  bail,  a  verbal  order  from  him  is 
sufficient  to  authorize  the  sheriff  to  take  a  bond 
of  the  party  against  whom  he  has  a  warrant  of 
arrest.    State  v.  Hendricks,  40  La.  Ann.  723. 

Where  Amount  Not  Indorsed  on  Process. — In 
Indiana  it  has  been  held  that,  the  amount  of 
bail  having  been  fixed,  a  recognizance  taken 
by  the  sheriff  for  the  appearance  of  one  ac- 
cused, under  an  indictment  for  his  appearance, 
is  not  void  from  the  circumstance  alone  that 
the  amount  of  bail  required  was  not  indorsed 
on  the  process.    Trimble  v.  State,  3  Ind.  151. 

Capias  Unnecessary. — Where  an  indictment 
has  been  found,  the  amount  of  bail  fixed,  and 
the  accused  comes  voluntarily  before  the 
sheriff,  the  latter  can  take  a  valid  recogni- 
zance, although  he  may  have  no  capias.  But 
if  he  take  it  for  a  larger  amount  than  that 
fixed  by  the  court  it  will  not  be  binding. 
Peacock  v.  People,  83  111.  331.  See  Sloan  v. 
People,  23  111.  77. 

Unauthorized  to  TakeNew  Bail. — A  sheriff  ar- 
resting a  person  by  authority  of  his  bail  is  not 
authorized  to  take  new  bail ;  he  can  only 
take  bail  when  he  has  made  the  arrest  under  a 
warrant  or  other  process,  in  which  it  shall  ap- 
pear that  the  person  is  to  be  admitted  to  bail 
in  a  specified  sum.  Schneider  v.  Com.,  3 
Mete.  (Ky.)  409. 

Defendant  must  Be  in  Custody. — In  Indiana  a 
sheriff  has  no  authority  to  take  and  approve  a 
recognizance,  unless  the  prisoner  is  in  his  cus- 
tody under  legal  process.  Blackman  v.  State, 
12  Ind.  556. 
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A  Ministerial  Duty — In  so  taking  bail,  a  sheriff  is  regarded  as  a  ministerial 
rather  than  a  judicial  officer,1  and  may  be  compelled  by  mandamus  to  per- 
form his  duty.2 

6.  Commissioners — a.  UNITED  STATES  Commissioners  are  clothed  by 
statute  with  the  same  power  as  regards  letting  to  bail — in  case  of  offenses 
against  the  United  States — as  state  magistrates  may  be  in  the  state  where  the 
offense  may  be  committed  ;  but  they  have  no  greater  power  than  such  magis- 
trates.3 

Limited  to  Offenses  against  the  United  States. — The  authority  of  United  States  com- 
missioners to  admit  to  bail  is  expressly  limited  to  complaints  or  charges 
importing  offenses  against  the  laws  of  the  United  States.4 

b.  STATE  COMMISSIONERS. — Independent  of  statutory  authority  state  com- 
missioners have  no  power  to  take  bail.5    Where,  however,  the  legislature  has 


Adding  New  Sureties  to  Bond. — Although,  in 
Georgia,  a  sheriff  is  authorized  to  admit  to 
bail  a  prisoner  taken  upon  a  bench  warrant, 
he  has  no  power  after  he  has  once  taken  and 
approved  the  bond,  and  discharged  the  pris- 
oner, to  stipulate  with  the  sureties  that  he  will 
add  other  sureties  for  their  protection.  Mc- 
Clure  v.  Smith,  56  Ga.  439. 

Defendant  in  Jail. — The  power  of  a  sheriff  to 
take  a  recognizance  after  the  amount  has  been 
fixed  by  the  court  is  not  limited  to  the  time  of 
making  the  arrest,  but  it  may  be  taken  at  any 
time  after  the  accused  is  in  jail.  Welborn  v. 
People,  76  111.  516. 

Withdrawal  of  Approval. — The  Missouri  stat- 
ute, authorizing  the  sheriff  to  take  bail,  will 
not  be  construed  as  giving  him  power  to  with- 
draw his  approval  and  remove  a  recognizance 
from  the  clerk's  office,  after  it  has  been  ap- 
proved, signed,  and  filed.  State  v.  Lay,  128 
Mo.  609. 

Beyond  Bailiwick. — A  sheriff  has  no  power 
to  arrest  a  person  outside  his  bailiwick,  and  a 
recognizance  taken  by  him  under  such  circum- 
stances is  void.    Blevins  v.  State,  31  Ark.  53. 

Arrest  on  Process  Essential. — In  Mississippi 
a  sheriff  is  only  authorized  to  take  bail  of  a 
person  whom  he  may  arrest  on  the  process  of 
a  circuit  court.  Pace  v.  State,  25  Miss.  54; 
State  v.  Brown,  32  Miss.  275;  Hutch.  Code 
444,  §  13. 

Power  to  Admit  after  Default. — Where  a  de- 
fendant is  held  for  trial,  and  under  the  order 
of  the  court  enters  into  a  recognizance  with 
sureties  to  appear,  and  on  failure  to  appear 
the  recognizance  is  declared  forfeited,  and  is 
paid  and  satisfied  by  the  sureties,  the  order  of 
the  court  is  still  in  force,  and,  in  case  the  de- 
fendant should  come  into  the  custody  of  the 
sheriff  again,  a  second  recognizance,  taken  by 
the  sheriff  under  the  same  order,  in  the  same 
sum,  will  be  valid.  Lewis  v.  People,  18  111. 
App.  76. 

1.  A  Ministerial  Duty.— In  State  v.  Wyatt,  6 
La.  Ann.  701,  it  was  held  that  while  a  sheriff 
has  no  power  to  bail  a  prisoner,  he  may  per- 
form the  ministerial  duty  of  taking  a  bond 
when  requested  by  a  magistrate.  See  State  v. 
Winninger,  81  Ind.  51. 

Fo-rer  or  Deputy." — Under  the  statute  of 
Alabama  authorizing  a  sheriff  when  he  arrests 
i  party  on  a  capias  for  a  misdemeanor  to  take 
bail,  it  was  held  in  Shreeve  v.  State,  11  Ala. 


676,  that  his  deputy  might  legally  be  author- 
ized to  do  the  same.  Compare  State  v.  Ed- 
wards, 4  Humph.  (Tenn.)  226,  where  it  was 
held  that  it  is  a  judicial  power  which  a 
sheriff's  deputy  cannot  exert. 

2.  May  be  Compelled  to  Bail  by  Mandamus. — 
Where  a  sheriff  refuses  to  admit  to  bail  a  pris- 
oner committed  to  jail  upon  mittimus  with 
indorsement  thereon  as  required  by  statute,  a 
peremptory  mandamus  will  lie  against  him 
to  admit  the  defendant  to  bail.  Skelton  v. 
Robinson  (Ala.),  16  So.  Rep.  74. 

3.  United  States  Commissioners. — U.  S.  Rev. 
Stat.,  §  1014;  U.  S.  v.  Rundlett,  2  Curt.  (U. 
S.)  41;  U.  S.  v.  Eldredge,  5  Utah  161.  See 
Hardy  v.  U.  S.,  71  Fed.  Rep.  158. 

A  United  States  commissioner,  as  respects 
the  power  to  take  bail,  has  the  same^power  as 
state  magistrates  and  no  greater  power.  By 
the  statutes  of  Missouri  a  magistrate  may 
adjourn  the  examination  of  a  prisoner,  which 
is  pending  before  him,  from  time  to  time,  as 
occasion  requires,  not  exceeding  ten  days  at 
one  time  (Wagner's  Statutes,  p.  1075,  §  88). 
A  commissioner  adjourned  an  examination 
for  nineteen  days,  and  it  was  held  that  such 
an  order  was  not  only  without  authority  of 
law,  but  contrary  to  law.  U.  S.  v.  Horton,  2 
Dill.  (U.  S.)  94. 

In  U.  S.  v.  Case,  8  Blatchf.  (U.  S.)  250,  it 
was  held  that,  under  the  Judiciary  Act,  in  a 
state  where  a  justice  of  the  peace  has  no 
power  to  take  bail,  a  commissioner  appointed 
by  the  United  States  court  for  a  district  with- 
in such  state  has  no  power  to  take  a  recogni- 
zance for  the  appearance  before  himself  at  a 
future  day  of  a  person  charged  with  a  crimi- 
nal offense  against  the  laws  of  the  United 
States,  and  that  a  recognizance  so  taken  was 
void. 

4.  U.  S.  v.  Hand,  6  McLean  (U.  S.)  274. 

5.  Bail  Commissioners. — In  Bail  Com'rs,  85 
Me.  544,  the  court  held  as  follows:  First,  dur- 
ing a  term  of  the  Supreme  Judicial  Court  in 
any  county,  a  bail  commissioner  is  not  au- 
thorized by  the  statutes  of  the  state  to  admit 
to  bail  any  person  confined  in  jail,  or  held 
under  arrest,  by  virtue  of  a  precept  returnable 
to  the  same  term.  Second,  when  a  person  is 
confined  in  jail  for  a  bailable  offense,  or  for 
not  having  sureties  on  a  recognizance,  and 
the  amount  of  his  bail  has  been  fixed  by  a 
justice  of  the  Supreme  Judicial  Court,  a  bail 
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conferred  such  power  the  constitutionality  of  the  act  has  been  upheld.1 

7.  Territorial  Jurisdiction  of  Court  Taking  Bail. — The  power  to  take  bail  can 
only  be  exercised  by  the  court,  judge,  or  magistrate  of  the  state,  county,  or 
territory  where  the  crime  was  committed  and  the  accused  must  be  tried.2 


commissioner  has  no  authority  to  change  the 
amount  of  such  bail. 

Compare  Com.  v.  Merriam,  9  Allen  (  Mass.) 
371,  where  it  was  held  that  under  the  statutes 
of  Massachusetts,  a  commissioner  appointed 
by  the  Supreme  Court  has  authority  to  let  to 
bail,  and  that  the  fact  that  the  court  was  in 
session  for  proceedings  before  the  grand  jury 
did  not  affect  his  right  to  act  in  taking  a  re- 
cognizance. 

Recognizance  upon  Appeal. — Under  the  stat- 
ute of  Massachusetts  (Stat,  of  1845,  c.  166; 
Stat,  of  1851,  c.  92)  which  authorized  com- 
missioners appointed  by  the  court  to  take  re- 
cognizances of  persons  under  indictment,  and 
provided  that  persons  imprisoned  for  not 
having  sufficient  surety  to  recognize  with 
them,  under  the  order  of  the  court  to  that  ef- 
fect, might  be  admitted  to  bail  by  any  stand- 
ing or  special  commissioner  of  the  court,  it 
was  held  that  although  these  statutes  did  not 
state  the  precise  case  of  a  recognizance  of  a 
party  found  guilty  on  an  indictment  and  de- 
sirous to  recognize  to  prosecute  a  bill  of  ex- 
ceptions, yet  that  power  might  properly  be 
exercised  by  commissioners  appointed  by  the 
court  to  act  in  that  behalf  during  the  vacation. 
Com.  v.  Dunbar,  15  Gray  (Mass.)  209. 

Upon  Adjournment  of  Court. — It  is  provided 
by  the  Public  Statutes  of  Massachusetts,  C.  212, 
§  48,  that  after  a  conviction  in  an  inferior 
court,  "a  prisoner  shall  not  be  admitted  to 
bail  except  in  open  court ;  provided  that, 
when  said  court  is  not  in  session,  bail  may  be 
taken  "  by  a  commissioner.  Under  this  stat- 
ute it  was  held  that  a  commissioner  could 
take  a  valid  bail  bond  where  the  court  ad- 
journed from  Saturday  morning  until  the  fol- 
lowing Monday,  since  it  was  not  in  actual  ses- 
sion.   Com.  v.  Gove,  151  Mass.  392. 

May  Change  Amount  of  Bail. — In  People  v. 
Robb,  98  Mich.  397,  it  was  held,  under  How. 
Stat.,  §  9476,  that  a  circuit  court  commis- 
sioner had  power  to  let  to  bail  in  a  less  sum 
than  that  fixed  by  the  magistrate. 

1.  Constitutionality. —  In  Daniels  v.  People, 
6  Mich.  381,  the  constitutionality  of  such  an 
act  was  upheld ;  but  the  court  added  that 
there  is  grave  doubt  whether  the  power  of 
letting:  or  holding  to  bail  is  a  "  judicial 
power"  within  the  meaning  of  that  clause  of 
the  Michigan  Constitution  which  confers  such 
power  on  courts. 

2.  Where  Gia.nte<X— England.  —  Rex  v.  Lee- 
son,  1  Ld.  Raym.  61;  Rex  v.  Mackintosh,  1 
Stra.  308. 

United  States. — In  ye  Kaine,  14  How.  (U. 
S.)  133- 

California . — Ex  p.  Hung  Sin,  54  Cal.  102; 
Mansir  v.  Superior  Ct.,  65  Cal.  582. 

Kentucky. — Com.  v.  Salver,  8  Bush  (Ky.) 
461. 

Louisiana. — State  v.  Collins,  19  La.  Ann. 
145- 

Maryland. — Parrish  v.  State,  14  Md.  238. 


Missouri.  —  State  v.  Field,  112  Mo.  554; 
State  v.  Watson,  54  Mo.  App.  416;  State  v. 
Woolery,  39  Mo.  525. 

New  Tork.—  CAwV.  v.  Cleveland,  6  Hill 
(N.  Y.)  344;  Matter  of  Gorsline,  21  How.  Pr. 
(N.  Y.  Supreme  Ct.)  85;  People  v.  Chap- 
man, 30  How.  Pr.  (N.  Y.  Supreme  Ct.)  202. 

Pennsylvania. — Com.  v.  Jailer,  1  Grant's 
Cas.  (Pa.)  218. 

Texas.— Ex  p.  Erwin,  7  Tex.  App.  288. 

For  Appearance  in  Another  Court. — Where  a 
party  applies  to  the  court  of  one  county  by 
habeas  corpus  to  be  discharged  from  illegal 
arrest,  and  it  appears  that  the  offense  charged 
was  committed  in  another  county,  the  court 
may  recognize  him  to  appear  before  that 
court  having  jurisdiction  of  the  offense. 
Parrish  v.  State,  14  Md.  238.  Cotnpare  Paine 
v.  State,  7  Blackf.  (Ind.)  206. 

In  Rex  v.  Leeson,  1  Stra.  308,  note,  a  pris- 
oner, charged  with  treason  in  another  county 
from  that  in  which  a  court  sat,  applied  for 
bail.  It  was  held  that  the  court  could  not 
bail  him,  but  would  send  him  by  habeas  corpus 
to  the  county  in  which  the  treason  was  alleged 
to  have  occurred,  and  that  there  he  could 
make  a  new  prayer  for  bail.  Rex  v.  Mack- 
intosh, 1  Stra.  308. 

In  New  York  it  has  been  held  that  where  a 
prisoner  has  been  arrested  upon  a  bench  war- 
rant, but  not  committed,  no  justice  of  the  Su- 
preme Court,  or  other  magistrate  out  of  the 
county  from  which  the  warrant  issued,  has 
authority  to  take  bail  for  his  appearance  and 
discharge  him  from  custody.  Matter  of 
Gorsline,  21  How.  Pr.  (N.  Y.  Supreme  Ct.)  85. 

But  where  the  prisoner  is  confined  in  a 
county  jail,  the  county  judge  of  another 
county  has  been  held  competent  to  take  the 
acknowledgment  of  the  execution  of  a  recogni- 
zance by  the  prisoner's  sureties  within  the 
latter  county,  in  order  that  the  recognizance 
may  be  sent  to  and  acknowledged  by  the 
prisoner,  and  he  be  let  to  bail.  People  v. 
Hurlbutt,  44  Barb.  (N.  Y.)  128. 

Where  Court  Not  Sitting — Any  Judge  may  Take. 
—Under  §46,2  N.  Y.  Rev. Stat,  (isted.)  728,  it 
has  been  held  that  a  person  arrested  on  an  in- 
dictment found  in  any  court  of  criminal  juris- 
diction may  be  let  to  bail  by  any  justice  of 
the  Supreme  Court,  provided  it  shall  be 
found  that  the  court  having  cognizance  of  the 
offense  and  jurisdiction  to  try  the  same  is 
not  sitting  at  the  time  when  the  application 
for  bail  is  made.  People  v.  Clews,  14  Hun 
(N.  Y.)  00,  affirmed  77  N.  Y.  39.  See  Peo- 
ple v.  Mead  (Ct.  App.),  1  N.  Y.  Crim.  Rep. 
417. 

Habeas  Corpus  Unnecessary.- — In  Missouri  a 
judge  of  the  court,  under  whose  process  the 
accused  is  in  custody,  has  power  (within  his 
jurisdiction)  to  act  in  a  matter  of  bail  without 
issuing  any  writ  of  habeas  corpus.  State  v. 
Field,  112  Mo.  554. 

Indictment  Pending  Elsewhere. — Under  the 
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At  Common  Law. 


8.  Abuse  of  Power. — The  power  to  take  bail  carries  with  it  liability  for  the 
abuse  of  it ;  and  magistrates  who  abuse  such  power  are  subject  to  indictment 
or  information.1 

III.  RIGHT  TO  GIVE  BAIL — 1.  At  Common  Law — Matter  of  Judicial  Discretion. — At 

common  law  the  granting  or  refusing  bail  was,  in  all  cases,  a  matter  which 
was  held  to  rest  within  the  sound  discretion  of  the  court.2  And  this  rule, 
retained  in  England,  has  been  adopted  in  this  country  in  the  federal  courts 
and  in  those  states  where  the  matter  has  not  been  made  the  subject  of  con- 
stitutional provision.3 


laws  of  Missouri  a  judge  of  St.  Louis  Circuit 
Court  is  not  authorized  to  admit  to  bail  a 
person  indicted  for  felony,  where  the  indict- 
ment is  pending  before  the  St.  Louis  Criminal 
Court.    State  v.  Ramsey,  23  Mo.  327. 

Warrant  Requiring  Return  In  Another  County. 
— In  Pennsylvania  a  warrant  was  issued  by  a 
judge  of  the  Court  of  Common  Pleas  requir- 
ing the  sheriff  to  take  a  person  to  the  county, 
where  a  felony  was  alleged  to  have  been  com- 
mitted by  him.  It  was  held,  on  application 
for  habeas  corpus  before  the  same  judge,  that 
he  had  no  power  to  inquire  into  the  merits  or 
facts  of  the  charge  alleged.  He  is  only  to  be 
satisfied  that  the  prisoner  is  the  identical  per- 
son, and  that  the  process  hy  which  a  return  is 
sought  is  regular.  Com.  v.  Taylor,  11  Phila. 
(Pa.)  386.  See  Com.  v.  Jailer,  1  Grant's  Cas. 
(Pa.)  218. 

Upon  Change  of  Venue. — A  court  granting  a 
change  of  venue  may  take  a  recognizance  of 
the  accused  for  his  appearance  before  the 
court  to  which  the  change  is  made.  Stebbins 
v.  People,  27  111.  240. 

1.  Abuse  of  Power. —  "  To  refuse  or  delay  to 
bail  any  persons  bailable  is  an  offense  against 
the  liberty  of  the  subject  in  any  magistrate, 
by  common  law,  as  well  as  by  the  habeas 
corpus  act,  31  Car.  II.,  c.  2.  *  *  *  On  the  other 
hand,  if  the  magistrate  take  insufficient  bail 
he  is  liable  to  be  fined  if  the  prisoner  does 
not  appear."    4  Black.  Com.  393. 

In  Reg.  v.  Badger,  4Q.B.  468,  45  E.  C.  L. 
468,  the  court  said  :  "  The  law  is  clear,  and 
is  as  old  as  the  statute  of  Westminster  the 
first,  3  Ed.  I.,  c.  15.  Lord  Coke,  in  his  com- 
mentary upon  that  statute,  2  Inst.  191 ,  says  that 
to  deny  a  man  plevin  that  is  plevisable,  and 
thereby  to  detain  him  in  prison,  is  a  great 
offense,  and  grievously  to  be  punished.  And 
Lord  Hale  adopts  the  same  remark;  and 
Hawkins,  pt.  2,  c.  15,  §  13,  speaks  of  re- 
fusals of  bail  as  an  indictable  offense.  Black- 
stone,  referring,  4  Com.,  c.  22,  p.  297,  to  the 
ancient  statute,  the  habeas  corpus  and  the 
bill  of  rights,  calls  it  'an  offense  against  the  lib- 
erty of  the  subject.'  If,  then,  such  refusal 
took  place  from  improper  motives,  it  might  be 
treated  as  a  criminal  offense  and  made  sub- 
ject to  an  indictment  or  information." 

Improperly  Granting  Bail. — Where  one  justice 
of  the  peace  has  committed  a  person  under 
the  vagrant  act,  the  court  will  grant  an  in- 
formation against  another  magistrate  who 
illegally  and  from  corrupt  motives  discharges 
the  prisoner  so  committed.  Rex  v.  Brooke, 
2  T.  R.  190. 

A  justice  committed  a  man  on  suspicion  of 
stealing  a  mare,  and  bound  over  the  owner  to 


prosecute;  afterwards,  upon  examining  two 
other  persons,  he  admitted  the  suspected  per- 
son to  bail.  The  prosecutor  appeared  at  the 
assizes,  and  found  a  bill,  but  the  accused  did 
not  appear.  The  court  granted  an  informa- 
tion against  the  justice,  declaring  that  he 
should  not  have  bailed  the  man  himself.  Rex 
v .  Clarke,  2  Stra.  1216. 

In  South  Carolina,  where  two  justices, 
under  the  habeas  corpus  act,  improperly  ad- 
mitted a  prisoner  to  bail  who  was  charged 
with  murder,  it  was  held  that  they  were  guilty 
of  an  escape,  and  might  properly  be  indicted. 
State  v.  Arthur,  1  McMull.  (S.  Car.)  456. 

Insufficient  Bail — Appearance  of  Accused. — 
Although  a  magistrate  who  takes  insufficient 
bail  is  liable  to  be  fined,  such  liability  accrues 
only  if  the  accused  fails  to  appear.  If  he  ap- 
pears the  magistrate  is  not  liable  although  the 
bail  be  insufficient,  as  the  purpose  of  the  law 
in  requiring  bail  is  satisfied  by  the  appear- 
ance of  the  accused.  2  Hawk.  P.  C,  c.  15, 
k  6. 

Civil  Action  Not  Maintainable. — In_  Evans  v. 
Foster,  1  N.  H.  374,  the  court,  while  not  ex- 
pressly deciding  the  point,  said  that  they  would 
hesitate  much  to  declare  that  a  civil  action  can 
always  be  sustained  against  a  magistrate  who, 
in  a  criminal  prosecution,  requires  excessive 
bail,  for  the  reason  that  a  magistrate  has  not, 
like  a  sheriff,  any  determinate  guide  as  to  the 
proper  sum,  and  is  a  judicial,  not  a  ministe- 
rial, officer. 

Proof  of  Malice  Necessary. — The  duty  of  a 
magistrate,  in  respect  to  admitting  to  bail,  is 
judicial,  and  therefore  an  action  cannot  be 
maintained  against  him  for  refusing  to  admit 
to  bail  a  person  charged  with  a  misdemeanor 
and  entitled  to  be  admitted  to  bail  without 
proof  of  malice.  Linford  v.  Fitzroy,  13  Jur. 
303;  Reg.  v.  Tracy,  6  Mod.  178;  Conroy  v. 
McKenney,  11  U.  C.  B.  439.  See  McKin- 
ley  v.  Munsie,  15  U.  C.  C.  P.  230. 

Where  a  justice  of  the  peace  committed  a 
man  for  contempt  in  his  presence,  it  was  held, 
in  Lining  v.  Bentham,  2  Bay  (S.  Car.)  1,  that 
he  was  not  liable  in  a  special  action  on  the 
case,  since  he  was  acting  in  a  judicial  capac- 
ity, but  that  he  might  be  punishable  on  an  in- 
dictment. See  State  v.  Johnson,  2  Bay  (S. 
Car.)  385. 

2.  See  supra,  this  title,  Potver  to  Take 
Bail — Courts  of  Record. 

3.  Bail  a  Matter  of  Discretion —  I  Jn  ited  States. 
— U.  S.  v.  Lawrence,  4  Cranch  (C.  C.)  518. 

Georgia.— State  v.  Howell,  R.  M.  Chnrlt. 
(Ga.)  120;  State  v.  Abbot,  R.M.Charlt.  (Ga.) 
244;  Corbett  v.  State,  24  Ga.  391;  Lester  v. 
State,  33  Ga.  192. 
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Discretion — How  Exercised. — The  discretion  exercised  by  the  court  in  granting 
or  refusing  bail  is  not  an  arbitrary  but  a  judicial  one.  It  is  governed  or 
directed  by  known  and  established  rules,  and,  in  truth,  cannot  be  otherwise 
applied  than  to  decide  whether  or  not  the  facts  bring  the  case  within  their 
operation.1 

2.  Under  State  Constitutions — Bail  a  Matter  of  Right. — In  all  the  states  of  the 
Union,  except  Georgia,  Maryland,  Massachusetts,  New  Hampshire,  New  York, 
North  Carolina,  Virginia,  and  West  Virginia,  the  right  to  bail  has  been  made 
the  subject  of  constitutional  protection. 

Constitutional  Provisions. — The  provisions  in  the  various  constitutions  relating 
to  bail  are  not  uniform,  but  the  most  usual  provision  is  that  all  prisoners 
shall  be  bailable  by  sufficient  sureties,  except  for  capital  offenses  where  the 
proof  of  guilt  is  evident  or  the  presumption  great.2  Where  such  provi- 
sion exists,  bail  is  a  matter  of  right  in  all  cases  not  embraced  in  the  excep- 
tions.3 


New  Hampshire. — State  v.  McNab,  20  N. 
H.  160. 

New  Tork.—Ex  p.  Tayloe  5  Cow.  (N.  Y.) 
39;  People  v.  Cole,  6  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)69^;  People  v.  Perry,  8  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  27;  People  v. 
Goodwin,  1  Wheel.  Cr.  Cas.  (N.  Y.  Ct.  Gen. 
Sess.)  434;  People  v.  Van  Home,  8  Barb.  (N. 
Y.)  158. 

Virginia. — Com.  v.  Rutherford,  5  Rand. 
(Va.)  646. 

1.  Legal  Discretion. — People  v.  Goodwin,  1 
Wheel.  Cr.  Cas.  (N.  Y.  Ct.  Gen.  Sess.)  434. 

In  Rex  v.  Wilkes,  4  Burr.  2527,  Lord  Mans- 
field, speaking  of  the  discretion  to  be  exer- 
cised in  granting  or  denying  bail,  said  :  "But 
discretion,  when  applied  to  a  court  of  jus- 
tice, means  sound  discretion,  guided  by  law. 
It  must  be  governed  by  rule,  not  by  humor.  It 
must  not  be  arbitrary,  vague,  and  fanciful,  but 
legal  and  regular."  To  the  same  effect,  see 
People  v.  Perry,  8  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  27;  People  v.  Dixon,  4  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  651. 

2.  Constitutional  Provisions. — The  provisions 
in  the  constitutions  of  the  several  states,  de- 
claring when  offenses  shall  be  bailable,  may 
be  classified  and  distinguished  as  follows: 

In  Rhode  Island  the  excepted  cases  are 
"  offenses  punishable  by  death  or  imprison- 
ment for  fife." 

In  Louisiana,  "offenses  punishable  with 
death  or  imprisonment  at  hard  labor." 

In  Indiana,  Michigan,  Nebraska,  and  Ore- 
gon, the  excepted  cases  are  "treason  and 
murder." 

In  Washington,  "  murder  in  the  first  de- 
gree." 

All  the  other  constitutions  have  provisions 
regulating  the  right  to  bail,  except  in  "  capital 
offenses." 

See  Stimson's  Am.  Stat.  Law,  §  122. 

3.  Bail  a  Matter  of  Right — Alabama. — Ex  p. 
Bryant,  34  Ala.  270;  Ex  />.  McAnally,  53  Ala. 
496,  25  Am.  Rep.  646;  Ex  p.  Acree,  63  Ala. 
234;  Ex  p.  King,  86  Ala.  620;  Ex  p.  Dykes, 
83  Ala.  114. 

Arkansas. — Ex  p.  White,  9  Ark.  223. 
California. — Ex  p.  Wolff,  57  Cal.  94;  Ex 
p.  Curtis,  92  Cal.  188. 

Colorado. — In  re  Losasso,  15  Colo.  163. 


Florida. — Benjamin  v.  State,  25  Fla.  675  ; 
Thrasher  v.  State,  26  Fla.  526. 

Illinois. — Foley  v.  People,  1  111.  57 ;  Lewis 
v.  People,  18  111.  App.  76. 

Indiana. — Ex  p.  Colter,  35  Ind.  109;  Ex  p. 
Jones,  55  Ind.  176;  Exp.  Sutherlin,  56  Ind. 
595  ;  Ex  p.  Walton,  79  Ind.  600. 

Iowa. — Hight  v.  U.  S.,  1  Morr.  (Iowa)  407, 
43  Am.  Dec.  m ;  State  v.  Klingman,  14  Iowa 
404. 

Kansas. — In  re  Malison,  36  Kan.  725. 

Kentucky. — Ready  v.  Com.,  9  Dana  (Ky.) 
38;  Ullery  v.  Com.,  8  B.  Mon.  (Ky.)  3. 

Louisiana. — State  v.  Brusle,  34  La.  Ann. 
61 ;  State  v.  Sheriff,  40  La.  Ann.  3. 

Michigan. — People  v.  Burwell(Mich.  18915), 
63  N.  W.  Rep.  986. 

Mississippi. — Ex  p.  Wray,  30  Miss.  673; 
Street  v.  State,  43  Miss.  r. 

Missouri. — Shore  v.  State,  6  Mo.  640;  Ex 
p.  Goans,  99  Mo.  193,  17  Am.  St.  Rep.  571. 

Nevada. — Ex  p.  Finlen,  20  Nev.  141. 

Ohio. — State  v.  Summons,  19  Ohio  139; 
Kendle  v.  Tarbell,  24  Ohio  St.  196. 

Pennsylvania. — Com.  v.  Keeper  of  Prison, 
2  Ashm.  (Pa.)  227. 

Texas. — Ex  p.  Miller,  41  Tex.  213;  Exp. 
Cook,  2  Tex.  App.  388;  Ex  p.  Foster,  5  Tex. 
App.  625;  Ex  p.  Beacom,  12  Tex.  App.  318; 
Ex  p.  Coldiron,  15  Tex.  App.  464;  Ex  p. 
Boyett,  19  Tex.  App.  17;  Ex  p.  Evers,  29 Tex. 
App.  539- 

Wyoming. — State  v.  Crocker  (Wyoming 
1895),  40  Pac.  Rep.  681. 

Waiver  of  Right  to  Bail. — A  defendant  who 
is  charged  with  murder  in  the  first  degree, 
and  who  has  waived  a  preliminary  examina- 
tion for  such  offense,  not  only  waives  his  right 
to  be  let  to  bail,  but  also  to  have  the  facts  and 
circumstances  of  the  alleged  offense  examined 
into  on  a  writ  of  habeas  corpus ;  but  where,  at 
the  time  of  such  waiver  and  examination,  there 
is  good  ground  to  believe  that  if  an  examina- 
tion is  gone  into,  personal  violence  will  be 
used  against  defendants,  and  under  such  ap- 
prehension an  examination  is  waived,  they 
will  not  be  estopped  by  reason  of  such  waiver. 
To  be  estopped  they  must  have  waived  their 
right  to  an  examination  from  a  free  choice 
after  a  fair  opportunity  to  have  an  impartial 
examination.  No  mere  imaginary  danger 
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IV.  Considerations  Governing  the  Granting  of  Bail — 1.  Considerations 
Generally  Applicable — a.  In  GENERAL. — At  Common  Law  the  test  applied  by  the 
court  to  govern  its  discretion  in  granting  or  refusing  bail  was  the  probability 
of  the  prisoner  appearing  to  stand  his  trial.1  In  applying  this  test  to  the 
probabilities  of  each  particular  case  the  rule  has  been  laid  down  that  discre- 
tion ought  to  be  guided  mainly  by  the  three  following  general  considerations: 
the  gravity  of  the  offense,  the  strength  of  the  evidence,  and  the  severity 
of  the  punishment.2  To  these  may  be  added  certain  special  considerations 
which  arise  in  particular  cases. 

Under  the  Constitutions  the  discretion  of  the  court  in  allowing  bail  is  ordinarily 
controlled  by  the  right  of  a  prisoner  to  demand  it,  but,  in  determining 
whether  or  not  this  right  exists,  the  rule  at  common  law  is  still  applicable. 

GRAVITY  OF  THE  OFFENSE — Misdemeanors. — It  is  a  clear  principle  of  law 
that  a  person  charged  with  a  misdemeanor  is  entitled  to  be  bailed  at  any 
stage  of  the  proceedings  before  final  commitment,  on  producing  sufficient 
security.3 


would  be  enough  to  justify  it,  but  a  well- 
grounded  belief,  founded  upon  such  informa- 
tion or  observation  as  would  be  calculated  to 
excite  fear  of  bodily  harm  in  the  mind  of  a 
reasonable  person  under  all  circumstances.  In 
re  Malison,  36  Kan.  725.  But  see  Benjamin 
v.  State,  25  Fla.  675. 

The  defendant  was  convicted  by  a  magis- 
trate acting  as  a  court  of  special  sessions,  of 
the  crime  of  petit  larceny.  When  arrested 
and  brought  before  the  magistrate,  and 
apprised  of  the  offense  charged,  he  pleaded 
not  guilty,  and  his  plea  was  duly  entered  in 
the  minutes  of  the  court.  He  then  applied 
for  an  adjournment  of  the  case,  and  his  ap- 
plication was  granted  for  a  period  of  two  days, 
at  which  time  a  further  adjournment  was 
granted  him  until  the  following  day.  At  this 
time,  on  his  appearance  before  the  court,  he 
stated  that  he  would  waive  an  examination, 
and  offered  bail  for  his  appearance  to  answer 
an  indictment  to  be  found  against  him  by  the 
grand  jury.  The  magistrate  refused  to  ac- 
cept the  bail,  whereupon  a  trial  was  had,  and 
the  defendant  was  convicted.  On  appeal  it 
was  held  that  the  defendant  had,  by  his  acts, 
waived  his  right  to  bail,  and  the  action  of  the 
magistrate  was  affirmed.  Devine  v.  People, 
20  Hun  (N.  Y.)  98. 

Withdrawal  of  Motion  for  Ball. — Where  a 
prisoner  moves  in  the  Circuit  Court  for  bail, 
and  the  court  proceeds  to  examine  fully  the 
facts  and  circumstances  attending  the  com- 
mission of  the  alleged  offense,  it  is  not  error 
to  refuse  to  permit  the  prisoner,  after  having 
submitted  all  the  evidence,  to  withdraw  his 
motion,  since  the  state,  as  well  as  the  prisoner, 
is  interested  in  it.  It  is  the  duty  of  the  court 
to  proceed  with  the  case,  and  either  bail  the 
prisoner  or  remand  him,  as  the  facts  may  re- 
quire.   Ex  p.  Campbell,  20  Ala.  89. 

1.  Principle  upon  Which  Bail  Received. — In 
Reg.  v.  Scaiffe,  5  Jur.  700,  the  court,  by  Cole- 
ridge, J.,  stating  the  considerations  which 
should  influence  the  court  to  exercise  its  dis- 
cretion in  admitting  to  bail,  says  :  "  I  consider 
that  the  principle  on  which  prisoners  accused 
of  offenses  are  committed  to  prison  by  justices 
is  for  the  purpose  of  securing  their  making 
their  appearance,  to  take  their  trials,  and  it 


therefore  appears  to  me  that  that  principle 
is  to  be  kept  in  view  on  applications  like  the 
present  for  bailing  persons  so  committed,  and 
that  it  is  not  on  account  of  the  presumed 
guilt  or  innocence  of  the  party  that  the  ap- 
plication is  to  be  refused  or  granted.  It  is  im- 
portant on  this  principle  only  to  see  whether 
the  offense  imputed  is  serious,  whether  the 
evidence  is  strong,  and  whether  the  punish- 
ment is  considerable."  To  the  same  effect, 
see  Reg.  v.  Byrnes,  8  L.  J.  76;  People  v. 
Dixon,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
651 ;  People  v.  Cole,  6  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  695;  People  v.  Goodwin,  1 
Wheel.  Cr.  Cas.  (N.  Y.  Supreme^Ct.)  443; 
Ex  J>.  Tayloe,  5  Cow.  (N.  Y.)  55;  People  v. 
Van  Home,  8  Barb.  (N.  Y.)  165;  Com.  v. 
Lemley,  2  Pittsb.  (Pa.)  362;  Ex  p.  Huot,  8 
Q.  L.  R.  (Canada)  28. 

2.  Rule  Governing  Admission  to  Ball. — In  In  re 
Robinson,  23  L.  J.  B.  286,  the  court  laid 
down  the  following  rule,  which  would  govern 
the  exercise  of  its  discretion  in  admitting  to 
bail:  On  an  application  to  bail' a  prisoner 
charged  with  a  capital  offense,  the  test  to  gov- 
ern the  discretion  of  the  court  is  the  probabil- 
ity of  the  prisoner's  appearing  to  take  his  trial, 
but  in  applying  that  test  the  court  will  not  look 
to  the  character  or  behavior  of  the  prisoner  at 
any  particular  time,  but  will  be  guided  by  the 
nature  of  the  crime  charged,  the  severity  of 
the  punishment  that  may  be  imposed,  and  the 
probability  of  a  conviction. 

Again,  in  Ex  p.  Baronnet,  16  Eng.  L.  &  Eq. 
365,  the  court,  by  Erie,  J.,  said:  "The  prin- 
ciple has  been  fully  laid  down  already,  that 
where  a  crime  is  of  the  highest  magnitude, 
the  evidence  in  support  of  the  charge  strong, 
and  the  punishment  the  highest  known  to  the 
law,  the  court  will  not  interfere  to  admit  to 
bail.  Where  either  of  these  ingredients  is 
wanting  the  court  has  a  discretion  which  it 
will  exercise." 

3.  Misdemeanors. — 2  Inst.  191;  2  Hale's  P. 
C.  128;  2  Hawk.  P.  C.  141;  4  Bl.  Com.  297; 
Reg.  v.  Badger,  7  Jur.  216;  Rex  v.  Judd,  2 
T.  R.  255;  Linford  v.  Fitzrov,  13  Jur.  303; 
Marriot's  Case,  1  Salk.  104;  Ex  /.  Blossom, 
10  L.  C.  J.  46,  135;  Ex  p.  Tayloe,  5  Cow.  (N. 
Y.)39- 
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the  Granting  of  Bail. 


Felonies  Generally. — Although  the  older  decisions  are  not  uniform  or  consist- 
ent with  each  other,  it  would  appear  to  have  been  the  ancient  rule  of  common 
law  for  the  court,  in  the  absence  of  special  reasons,  to  refuse  bail  in  all  cases 
where  the  evidence  showed  that  the  accused  was  guilty  of  felony.1  This 
rule  has  been  very  much  relaxed  in  modern  times,  both  in  England  and  in 
the  United  States,  and  bail  is  now  grantable  of  course  in  all  felonies  not 
capital.2 

Homicide. — As  murder  in  the  first  degree  is  the  only  kind  of  felonious  homi- 
cide capitally  punished,  the  court  will,  in  the  absence  of  constitutional  or 
statutory  restriction,3  admit  the  accused  to  bail,  unless  the  proof  is  evident 
or  the  presumption  great  that  the  killing  was  premeditated  and  deliberate.4 


Assault  and  Battery. — Where  a  defendant  is 
charged  with  assault  and  battery  only,  the 
danger  that  the  person  assaulted  may  die  in 
consequence  thereof  is  no  ground  for  refusing 
bail,  though  the  gravity  of  the  injury  is  to  be 
considered  in  fixing  the  amount  of  bail. 
Dunlap  v.  Bartlett,  10  Gray  (Mass.)  282,  69 
Am.  Dec.  320;  State  v.  Judge,  48  La.  Ann.  92. 
But  see  Ex  p.  Andrews,  19  Ala.  582;  Com.  v. 
Trask,  15  Mass.  277. 

1.  Ancient  Rule  —  Felonios  Not  Bailable  of 
Course. — Rex  v.  Marks,  3  East  157;  Rex  -v. 
Wyer,  2  T.  R.  77.  And  see  Com.  v.  Lemley, 
2  Pittsb.  (Pa.)  362;  State  v.  Mairs,  1  N.  J.  L. 
385- 

In  Ex  p.  Tayloe,  5  Cow.  (N.  Y.)  39,  the 
court  says  :  "  Where  the  punishment  is  direct- 
ly or  in  effect  pecuniary  merely,  as  by  fine  or 
temporary  imprisonment  for  a  misdemeanor, 
it  is  accordingly  a  matter  of  course  to  receive 
competent  bail,  proportioned  to  the  probable 
amount  of  the  ultimate  penalty.  *  *  *  But 
when  the  punishment  is  either  capital,  or 
imprisonment  may  follow  for  a  considerable 
length  of  time  in  the  state  prison  at  hard  labor, 
or  other  degrading  circumstances,  for  a  crime 
involving  moral  turpitude,  these  are  far  dif- 
ferent considerations,  and  the  law  proceeds 
upon  this  difference  in  allowing  or  denying 
bail.  If  capital,  bail  should  not,  in  general, 
be  allowed,  because  no  pecuniary  considera- 
tion can  weigh  against  life.  And  where  guilt 
is  clear,  and  a  rigorous  and  disgraceful  im- 
prisonment may  follow  for  a  great  length  of 
time,  the  presumption  is  strong  that  the  ac- 
cused will  not  appear  and  surrender  himself 
to  the  demands  of  justice  to  avoid  a  mere 
forfeiture  of  property.  The  safest  course 
therefore  in  cases  of  felony,  where  the  guilt  of 
the  criminal  is  clear,  is  to  deny  bail." 

2.  Modern  Rule — Felonies  Not  Capital  Bailable 
of  Course. — Mr.  Leach,  the  editor  of  Hawkins, 
in  a  note  to  3  Hawk.  P.  C.  225,  lays  down  the 
modern  rule  as  follows  :  "  The  Court  of  King's 
Bench  has  power  to  bail  in  all  cases  whatso- 
ever, and  the  judges  will,  in  general,  exercise 
it  in  favor  of  a  prisoner  in  every  case  not  capi- 
tal, and  in  capital  cases  where  there  is  any 
circumstance  to  induce  a  court  to  suppose  the 
prisoner  may  be  innocent,  and  in  every  case 
where  the  charge  is  not  alleged  with  sufficient 
certainty." 

In  People  v.  Perry,  8  Abb.  Pr.  N.  S.  (N. 
Y .  Supreme  Ct. )  27,  the  court,  referring  to  the 
decision  in  Ex  p.  Tayloe,  5  Cow.  (N.  Y.)39, 
said  :  "  Since  this  decision  was  made  the  work 


of  ameliorating  the  criminal  code  has  been 
going  on,  and  now,  in  most  of  the  states  of  the 
Union,  the  right  to  bail,  even  in  capital  cases, 
unless  the  proof  is  evident  or  the  presumption 
great,  is  secured  by  express  constitutional  pro- 
visions. In  our  own  state  this  right  has  not 
been  embodied  in  the  fundamental  law,  but 
has  still  been  intrusted  to  the  highest  court 
of  original  jurisdiction,  or  to  the  members 
thereof.  The  duty  of  affording  protection  in 
proper  cases,  however,  is  imperative,  and,  in 
determining  whether  the  particular  case  is 
proper  or  not,  we  may  well  adopt  the  consti- 
tutional principle  of  our  sister  states  in  favor 
of  liberty,  and  allow  bail  unless  the  proof  is 
evident  or  the  presumption  great." 

3.  Indiana. — Under  the  Indiana  Constitution, 
in  which  the  excepted  cases  are  murder  and 
treason,  bail  will  not  be  allowed,  though  the 
evidence  showed  the  offense  to  be  murder  in 
the  second  degree.    Ex  p.  Colter,  35  Ind.  109. 

But  otherwise  if  the  offense  be  merely 
manslaughter.  Lumm  v.  State,  3  Ind.  293; 
Ex  p.  Heffren,  27  Ind.  87;  Ex  p.  Hock,  68 
Ind.  206. 

4.  Homicide — Bail  Accepted  unless  Killing  Pre- 
meditated and  Deliberate — England. — Rex  v. 
Dalton,  2  Stra.  911;  Rex  v.  Magrath,  2  Stra. 
1242 ;  Armstrong  v.  Lisle,  1  Salk.  60;  Rex 
v.  Massey,  6  M.  &  S.  108;  Rex  v.  Jones,  1  B. 
&  Aid.  209. 

Alabama. — Ex  p.  Banks,  28  Ala.  89;  Ex  p. 
King,  86  Ala.  620;  Ex  p.  Dykes,  83  Ala.  114; 
Robinson  v.  Dickerson  (Ala.  1895),  18  So. 
Rep.  729. 

California. — Ex  p.  Wolff,  57  Cal.  94. 
Georgia—  State  v.  Wicks,    R.  M.  Charlt. 
(Ga.)  139. 

Mississippi . — Ex  p.  Wray,  30  Miss.  673. 

Texas. — Ex  p.  Miller,  41  Tex.  213;  Ex  p. 
Cook,  2  Tex.  App.  388;  Ex  p.  Matlock,  18 
Tex.  App.  227;  .Ex/.'Williams,  i8Tex.  App. 
653;  Ex  p.  Schamberger,  19  Tex.  App.  572; 
Ex  p.  Cochran,  20  Tex.  App.  242  ;  Ex  p.  Dick- 
son, 20  Tex.  App.  332  ;  Ex  p.  Terry,  20  Tex. 
App.  486;  Ex  p.  Rice,  26  Tex.  App.  343;  Ex 
p.  Hanson,  27  Tex.  App.  591  ;  Ex  p.  Hope,  29 
Tex.  App.  189;  Exp.  Albitz,  29 Tex.  App.  128; 
Ex  p.  Allen,  22  Tex.  App.  201 ;  Ex  p.  Bryant, 
21  Tex.  App.  639;  Ex  p.  Kunde,  22  Tex.  App. 
418;  Ex  p.  O'Connor,  22  Tex.  App.  660;  Ex 
p.  England,  23  Tex.  App.  90;  Ex  p.  Hay,  23 
Tex.  App.  585;  Ex  p.  McDowell,  23  Tex. 
App.  679;  Ex  p.  Henson,  24  Tex.  App.  305; 
Ex  p.  Suddath,  25  Tex.  App.  426;  In  re  John- 
son (Tex.  App.  1889),  12  S.^W.  Rep.  504;  In 
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C,  STRENGTH  ok  THE  EVIDENCE — (i)  In  General—  The  Rule  at  Common  Law, 

where  a  felony  was  charged,  was  to  admit  bail  only  when  it  stood  indiffer- 
ent whether  the  party  was  guilty  or  innocent  of  the  accusation  against  him; 
and  where  that  indifferency  was  removed  by  the  prisoner's  conviction,  or 
otherwise,  bail  was  generally  refused.1 

in  the  United  states  the  strength  of  the  evidence  required  to  exclude  bail  is 
usually  determined  by  the  construction  placed  upon  the  constitutional  clause, 
making  it  a  matter  of  right,  except  when  the  "  proof  is  evident  or  the  pre- 
sumption great  "  that  an  offense  not  bailable  has  been  committed.2 

(2)  When  Proof  Is  Evident  or  Presumption  Strong. — Just  what  probative 
force  evidence  must  have,  in  order  to  bring  the  case  within  the  exceptions 
mentioned  in  the  constitutions  and  exclude  bail,  has  been  the  subject  of 
much  judicial  discussion.  But  the  rule  most  generally  adopted  has  been  to 
refuse  bail  in  all  cases  where  a  judge  would  sustain  a  capital  conviction  if 
pronounced  by  a  jury,  on  such  evidence  of  guilt  as  was  exhibited  to  him  on 
the  hearing  of  the  application,  and  in  instances  where  the  evidence  for  the 
commonwealth  is  of  less  efficacy  to  grant  it.3  This  rule  has,  in  some  jurisdic- 
tions, been  criticised  as  violative  of  the  spirit  of  the  constitutional  provision, 
and  the  milder  rule  has  been  adopted  to  admit  to  bail  in  all  cases  where  a 
well-founded  doubt  of  the  prisoner's  guilt  can  be  entertained.4 


re  Wilson  (Tex.  App.  1890),  13  S.  W.  Rep. 
609;  Ex.  p.  Bates,  29  Tex.  App.  138. 

Murder — Bail  Refused. — Where,  upon  an  ap- 
plication for  bail,  the  testimony  shows  that 
the  applicant  is  guilty  of  murder  in  the  first 
degree,  bail  should  be  refused.  Ex  p.  Corri- 
veau,  6  L.  C.  R.  249,  Q,,  B.  1856;  In  re  Bell, 
113  Mo.  568;  Com.  v.  O'Donnell,  12  Pa.  Co. 
Ct.  Rep.  142;  Drury  v.  State,  25  Tex.  45; 
Moore  v.  State,  31  Tex.  572;  Ex  p.  Evers,  29 
Tex.  App.  539;  Ex  p.  Jones,  31  Tex.  Crim. 
Rep.  422;  Price  v.  State  (Tex.  Crim.  App. 
1894),  26  S.  W.  Rep.  624;  Ex  p.  Taylor,  33 
Tex.  Crim.  Rep.  531.  And  see  Ex  p.  Os- 
born,  24  Ark.  185. 

Murder  in  Second  Degree  Bailable.  —  Murder 
in  the  second  degree,  not  being  punishable  by 
death,  is  a  bailable  offense  under  a  constitu- 
tional provision  for  bail  in  all  cases  "  unless 
for  capital  offenses."  Com.  v.  Keeper  of 
Prison,  2  Ashm.  (Pa.)  227;  Com.  v.  Lemley, 
2  Pittsb.  (Pa.)  362. 

Robbery. — Under  the  Penal  Code  of  Texas, 
art.  722,  as  amended  by  the  Acts  24th  Leg., 
p.  89,  the  offense  of  robbery,  when  committed 
by  the  use  and  exhibition  of  firearms,  is  a 
capital  offense,  and  one  indicted  for  such 
offense  is  not  entitled  to  bail  where  the  proof 
of  his  guilt  is  evident.  Ex  p.  Epps  (Tex. 
Crim.  App.  1896),  34  S.  W.  Rep.  113. 

Arson. — A  person  committed  for  trial  on  a 
charge  of  arson  may  be  admitted  to  bail.  Ex 
p.  Onasakenarat,  21  L.  C.  J.  219. 

Grand  Larceny  is  a  bailable  offense.  Rex  v. 
Jones,  4  U.  C.       B.  (O.  S.)  18. 

1.  Hawkins  P.  C.  2,  c.  15,  §  40;  1  Chitty 
Criminal  Law  99;  Rex  v.  Marks,  3  East 
163;  Ex  p.  Maguire,  7  L.  C.  R.  57;  Ex 
f.  Tayloe,  5  Cow.  (N.  Y.)  39;  People  v. 
Goodwin,  1  Wheel.  Cr.  Cas.  (N.  Y.  Supreme 
Ct.)  443;  People  v.  Van  Home,  8  Barb.  CN. 
Y.)  163;  People  v.  Dixon,  4  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  651. 

2.  When  Proof  Is  Evident  or  Presumption  Great. 


— The  phrase  "  when  proof  is  evident  or  pre- 
sumption great,"  is  found  in  all  the  constitu- 
tional clauses  declaring  when  bail  shall  be  a 
matter  of  right;  except  Delaware,  where  the 
word  "  positive  "  is  substituted  for  the  word 
"  evident,"  and  Texas,  where  the  latter  half 
of  the  phrase,  "or  presumption  great,"  is 
omitted.    See  the  next  section  infra. 

3.  Rule  for  Determining  "when  Proof  Is  Evi- 
dent or  Presumption  Great." — The  rule  is  stated 
as  in  the  text  in  the  leading  case  of  Com.  v. 
Keeper  of  Prison,  2  Ashm.  (Pa.)  227,  and  the 
test  thus  laid  down  has  received  the  approval 
of  many  authorities.  See  Ex  p.  Bryant,  34  Ala. 
270 ;  Ex  p.  McAnally,  53  Ala.  496,  25  Am.  Rep. 
646;  Ex  p.  Nettles,  58  Ala.  275  ;  Exp.  Sloane, 
95  Ala.  22;  Ex  p.  Richardson,  96  Ala.  no; 
Ex  p.  Bonner,  100  Ala.  114;  Ex  p.  Troia,  64 
Cal.  152  ;  Exp.  Curtis,  92  Cal.  188  ;  Thrasher  v. 
State,  26  Fla.  526;  State  v.  Summons,  19  Ohio 
139;  Ex  p.  Foster,  5  Tex.  App.  625;  Ex  p. 
Beacom,  12  Tex.  App.  318;  State  v.  Crocker 
(Wyoming  1895),  40  Pac.  Rep.  681. 

In  Ex  p.  McAnally,  53  Ala.  495,  25  Am. 
Rep.  646,  the  rule  for  determining  whether  or 
not  bail  should  be  granted  is  stated  as  follows  : 
"  If  the  evidence  is  clear  and  strong,  leading 
a  well-guarded  and  dispassionate  judgment  to 
the  conclusion  that  the  offense  has  been  com- 
mitted, that  the  accused  is  the  guilty  agent, 
and  that  he  would  probably  be  punished 
capitally  if  the  law  is  administered,  bail  is  not 
a  matter  of  right."  Cited  and  approved  in 
Ex  p.  Foster,  5  Tex.  App.  625  ;  Ex  p.  Beacom, 
12  Tex.  App.  318;  Ex  p.  Coldiron,  15  Tex. 
App.  464;  Ex  p.  Evers,  29  Tex.  App.  539; 
Ex  p.  Smith,  23  Tex.  App.  100. 

4.  Rule  Criticised. — In  Ex  p.  Bridewell,  57 
Miss.  39,  the  court,  criticisin %  the  rule  laid 
down  in  Com.  v.  Keeper  of  Prison,  2  Ashm. 
(Pa.)  227,  says:  "This  rule,  we  think,  is  a? 
plainly  violative  of  the  organic  law,  on  the 
other  extreme,  as  the  remark  of  the  High 
Court  of  Errors  and  Appeals  in  the  cases  above 
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(3)  Lffcct  of  Disagreement  of  Trial  fury — Does  Not  Establish  Right  to  Bail.— The 
disagreement  of  the  jury  on  the  trial  of  the  accused  does  not  establish  per  se 
that  the  proof  of  guilt  is  not  evident  nor  the  presumption  great,  and  that  the 


cited.  A  verdict  of  conviction  where  no  er- 
ror of  law  has  intervened  will  never  be  set 
aside  unless  manifestly  wrong,  or,  as  is  some- 
times said,  if  there  be  any  evidence  to  sup- 
port it.  To  say  that  bail  will  only  be  granted 
where  there  is  no  evidence  showing  guilt,  or 
where  the  proof  of  guilt  is  so  slight  upon  the 
whole  testimony  that  a  conviction  would  be 
manifestly  wrong,  is  plainly  inconsistent  with 
the  constitutional  requirement  that  it  shall  be 
granted  in  all  cases  except  where  the  proof  is 
evident  or  the  presumption  great.  The  error 
of  the  Pennsylvania  rule  is  in  failing  to  give 
due  effect  to  a  verdict  of  conviction,  or  in 
overlooking  the  vast  change  it  effects  in  the 
attitude  of  the  party.  By  it  the  legal  pre- 
sumption of  innocence  is  overthrown,  all 
doubtful  questions  of  fact  are  resolved  in  fa- 
vor of  the  state,  and  the  credibility  or  non- 
credibility  of  witnesses  is  conclusively  estab- 
lished. As  before  remarked,  where  no  error 
of  law  has  been  committed  to  the  prejudice  of 
the  accused,  the  verdict  will  not  be  set  aside 
unless  the  court  can  say  that  it  is  without  evi- 
dence to  support  it,  or  that  upon  a  review  and 
inspection  of  all  the  evidence  the  finding  is 
plainly  erroneous.  To  apply  such  a  test  to  a 
proceeding  for  bail,  and  to  declare  that  it  will 
be  denied  unless  a  relator  has  demonstrated 
that  the  evidence  against  him  is  of  a  like  un- 
satisfactory character,  is  to  reverse  the  con- 
stitutional requirement  that  it  shall  be  granted 
unless  the  proof  of  guilt  be  evident  or  the  pre- 
sumption great.  We  think  the  true  rule  is 
announced  in  Ex  p.  Wray,  30  Miss.  673,  viz., 
that  '  if  a  well-founded  doubt'  (of  guilt)  'can 
even  be  entertained,  then  the  proof  cannot  be 
said  to  be  evident  nor  the  presumption  great,' 
and  in  such  case  bail  must  be  granted."  See 
also  Ex  p.  Smith,  23  Tex.  App.  100. 

Circumstantial  Evidence. — A  prisoner  charged 
with  a  capital  felony  should  not  be  refused 
bail,  where  the  evidence  against  him  is  en- 
tirely circumstantial,  unless  it  excludes  to  a 
moral  certainty  every  reasonable  hypothesis 
but  that  of  his  guilt.  Ex  p.  Acree,  63  Ala. 
234;  Ex  p.  Jones,  26  Tex.  App.  597;  Ex  p. 
Smith,  26  Tex.  App.  134;  Ex  p.  Duncan,  27 
Tex.  App.  485 ;  Ex  p.  Gallaher,  25  Tex.  App. 
455;  In  re  Foulk  (Tex.  App.  1890),  13  S.  W. 
Rep.  746. 

The  term  "proof  is  evident  or  presumption 
great  "  is  intended  to  indicate  the  same  degree 
■of  certainty,  whether  the  evidence  be  direct 
or  circumstantial.  McCoy  v.  State,  25  Tex. 
33-  78  Am.  Dec.  520. 

Issue  of  Sanity. — Where  the  guilt  of  a  per- 
son charged  with  a  capital  offense  depends 
upon  the  issue  of  his  sanity  or  insanity  at  the 
time  of  its  commission,  if  the  testimony  upon 
the  subject  of  his  insanity  is  of  such  a  char- 
acter as  to  induce  the  belief  that  it  is  not  a 
case  in  which  the  "  proof  is  evident  or  pre- 
sumption great,"  he  is  entitled  to  bail.  Zem- 
brod  v.  State,  25  Tex.  519. 

Failure  to  Identify  Accused. — The  failure  of 


the  witnesses  of  the  state  to  identify  the  pris- 
oner is  a  ground  for  the  admission  of  bail. 
Ex  p.  Moore  (Tex.  App.  1891),  16  S.  W.  Rep. 
764.  But  see  McKinney  v.  State  (Tex.  Crim. 
App.  1892),  20  S.  W,  Rep.  363. 

Failure  to  Make  Out  Prima  Facie  Case  against 
Accused. — Where,  on  a  motion  to  admit  to 
bail  after  indictment,  the  evidence  of  the  wit- 
nesses, who  testified  before  the  grand  jury, 
does  not  make  a  prima  facie  case  against  the 
accused,  he  is  entitled  to  bail,  and  it  is  error 
to  refuse  it  upon  the  statement  of  the  district 
attorney  that  he  has  other  evidence  which  he 
will  not  disclose  for  fear  of  weakening  the 
state's  case.    Ex  p.  Bramer,  37  Tex.  1. 

Where,  upon  an  application  for  bail  made 
by  a  prisoner  under  indictment  for  murder, 
seven  of  the  witnesses  for  the  state,  whose 
names  were  marked  upon  the  bill  of  indict- 
ment, and  seven  others  not  entered  on  it,  were 
examined  for  the  state,  and  the  testimony  ad- 
duced failed  to  disclose  any  circumstances 
criminating  the  prisoner,  it  was  held  that  bail 
should  have  been  allowed,  unless  the  chancel- 
lor was  led  to  believe  that  there  was  other 
procurable  and  important  evidence,  and  then 
he  should  have  postponed  the  further  investi- 
gation of  the  matter  until  such  evidence  could 
be  had.    Ex  p.  Floyd,  60  Miss.  913. 

Term  "Evident''  Defined  and  Applied.  —  In 
Ex  p.  Boyett,  19  Tex.  App.  17,  the  court  de- 
fined the  term  "  evident,"  as  used  in  the  con- 
stitution, to  mean  "manifest,  plain,  clear, 
obvious,  apparent,  notorious,"  and  held  that 
unless  it  plainly,  clearly,  and  obviously  ap- 
peared by  the  proof,  that  the  appellant  alone, 
or  with  others,  was  guilty  of  the  crime  of  mur- 
der, bail  should  be  allowed. 

It  is  error  to  refuse  bail,  unless  the  evidence 
of  the  prisoner's  guilt  is  of  a  satisfactory,  evi- 
dent, and  conclusive  character.  Ruston  v. 
State,  15  Tex.  App.  324. 

Indictment  against  Accused  Evidence  of  the 
Gravity  of  His  Offense.  —  Where  two  grand 
juries  out  of  three  had  adjudged,  upon  the 
evidence  given  on  behalf  of  the  people,  that 
the  crime  committed  by  the  prisoner  was 
only  manslaughter,  and  the  third  that  it  was 
murder,  the  court  held  that,  on  a  motion  to 
admit  the  prisoner  to  bail,  he  was  entitled  to 
the  benefit  of  the  presumption  that  his  of- 
fense did  not  exceed  the  grade  of  man- 
slaughter, and  he  was  admitted  to  bail  ac- 
cordingly. People  v.  VanHorne,  8  Barb. 
(N.  Y.)  158. 

Examination  of  Evidence  on  Appeal. — In  re- 
viewing the  decisions  of  the  Circuit  Court, 
refusing  to  admit  to  bail  on  a  prosecution  for 
murder,  the  appellate  court,  in  Ex  p.  Jones, 
20  Ark.  9,  held  that  the  Circuit  Court  was 
competent  to  judge  of  the  credibility  of  the 
witnesses,  if  they  were  personally  present  and 
examined  in  court;  but  where  the  application 
for  bail  is  made  and  denied  upon  the  testi- 
mony taken  before  the  committing  magis- 
trates, the  court  on  appeal  will  give  the 
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prisoner  is  entitled  to  bail.1  The  application  must  still  be  addressed  to  the 
discretion  of  the  court,  and  it  has  sometimes,  under  such  circumstances,  been 
allowed;*  and,  a  fortiori,  where  two  mistrials  have  occurred.3 

(4)  Effect  of  Acquittal  on  Similar  Indictment. — Where  several  indictments 
for  the  same  offense  are  founded  on  a  single  criminal  transaction,  an  acquittal 
of  the  prisoner  on  one  of  them  has  been  held  to  furnish  such  a  presumption 
of  his  innocence  in  the  others  as  to  entitle  him  to  bail.4  But  it  is  otherwise 
where  the  indictments  relate  to  different  transactions,  though  the  offense  be 
the  same  in  each.5 

(I.  Severity  of  the  Punishment — what  constitutes  a  capital  offense. — On 

an  application  for  bail,  the  test  to  be  applied  to  determine  whether  or  not  the 
offense  is  bailable  is  not  the  certainty  or  the  improbability  of  the  capital 
sentence  being  imposed,  but  simply  is  the  offense  one  for  which  it  might  be 
imposed.6 

Possibility  of  Mildor  Punishment,  Commutation,  or  Pardon. — Thus  the  power  lodged  in 
the  court  or  jury  to  impose  a  milder  sentence  in  certain  capital  offenses  does 
not  render  such  offense  bailable  of  right,7  nor  will  the  probability  that  the 
Crown  will,  from  the  peculiar  circumstances  of  the  case,  commute  the  sentence 
or  pardon  the  offense,  suffice  to  do  so.8 

Abolition  of  Capital  Punishment. — In  those  states  where  capital  punishment  has 
been  abolished,  all  offenses  are  now  bailable  of  right.9 

e.  Stage  of  the  Proceeding  when  Application  Made — (1)  In 
General. — The  stage  of  the  prosecution  at  which  the  application  for  bail  is 
made  has  a  very  important  bearing  upon  the  action  of  the  court,  since  new 
presumptions  as  to  the  prisoner's  guilt  or  innocence  are  raised  with  each 


prisoner  the  benefit  of  all  reasonable  doubts 
arising  on  a  conflict  of  testimony. 

1.  Disagreement  of  Trial  Jury. — State  ex  rel. 
Vickers,  47  La.  Ann.  662;  People  v.  Cole,  6 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  695; 
State  v.  Summons,  19  Ohio  139;  Ex  p.  Eng- 
land, 23  Tex.  App.  90;  Webb  v.  State,  4  Tex. 
App.  167. 

The  failure  of  a  petit  jury  to  find  a  verdict 
does  not  of  itself  entitle  the  prisoner  to  bail, 
but  it  gives  jurisdiction  to  the  court  to  hear  a 
second  application,  and  justifies  the  produc- 
tion of  new  testimony.  Ex  p.  Pattison,  56 
Miss.  161. 

2.  Ex  p.  McLaughlin,  41  Cal.  211,  10  Am. 
Rep.  272  ;  Ex  p.  Baker,  3  R.  C.  45,  Q^B.  1872. 

3.  Two  Mistrials. — People  v.  Perry,  8  Abb. 
Pr.  N.  S.  (is.  Y.  Supreme  Ct.)  27. 

Where  two  successive  juries  have  failed  to 
agree  in  their  verdict  on  an  indictment  for 
murder,  that  fact  is  a  circumstance  strongly 
going  to  show  that  the  proof  was  not  evident 
nor  the  presumption  great  of  the  prisoner's 
guilt,  and,  when  coupled  with  other  circum- 
stances, such  as  that  the  prisoner  voluntarily 
surrendered  himself  to  the  officers,  and  sub- 
sequently refused  to  avail  himself  of  an  op- 
portunity to  escape  from  prison,  the  court 
may  exercise  its  discretion,  and  admit  to  bail. 
Alexander's  Petition,  59M0.  599,21  Am.  Rep. 
393.  And  see  Ex  p.  Goans,  99  Mo.  193,  17 
Am.  St.  Rep.  571. 

i.  Acquittal  on  Similar  Indictment. — Where  a 
prisoner  is  in  jail  under  twenty-four  indict- 
ments preferred  against  him  for  aiding  and 
abetting  an  officer  to  embezzle,  and  for  lar- 
ceny of  twenty-four  several  sums  of  money, 
and  it  appears  that  the  indictments  are  founded 


on  a  single  criminal  transaction,  and,  though 
the  acts  charged  in  the  indictments  jnight  be 
prosecuted  as  several  offenses,  yet  they  might 
all  have  been  included  in  one  indictment,  it 
was  held  that  the  acquittal  of  the  prisoner  in 
one  case  furnishes  such  a  presumption  of  his 
innocence  in  the  others  as  entitles  him  to  be 
bailed.  Green  v.  Com.,  11  Leigh  (Va.)  709; 
State  v.  Summons,  19  Ohio  139. 

6.  Summerfield  v.  Com.,  2  Rob.  (Va.)  767. 

6.  Ex  p.  McCrary,  22  Ala.  65. 
Youthful  Criminal. — Under  the  Texas  Code  a 

criminal  under  the  age  of  seventeen  years 
cannot  be  capitally  punished ;  and  in  Ex  p. 
Walker,  28  Tex.  App.  246,  it  was  held  that 
murder  in  the  first  degree,  committed  by  one 
under  this  age,  was  bailable. 

7.  Effect  of  Power  to  Mitigate  Punishment  in 
Ca'pital  Offenses. — Although  since  the  adoption 
of  the  penal  code  the  jury  has  had  the  power, 
in  all  cases  of  murder  in  the  first  degree,  of 
determining  whether  the  punishment  shall  be 
death  or  imprisonment  for  life  in  the  peniten- 
tiary, yet  this  does  not  make  the  offense  less 
capital  than  before.  Inquiry  before  the  mag- 
istrate on  the  question  still  is,  whether  the 
offense  charged  may  be  capitally  punished. 
If  it  may,  and  the  proof  is  evident  or  the  pre- 
sumption great,  it  is  not  bailable.  Ex  p.  Mc- 
Crary, 22  Ala.  65.  To  the  same  effect  see 
Ex  p.  Dusenberry,  97  Mo.  504;  Ex  p.  Forten- 
berry,  53  Miss.  428. 

8.  Ex  p.  Baronnet,  16  Eng.  L.  &  Eq.  361. 

9.  Abolition  of  Capital  Punishment.  —  Since 
the  abolition  of  capital  punishment  in  Wis- 
consin, it  has  been  held  that  persons  charged 
with  murder  are,  in  all  cases,  bailable.  In  re 
Perry's  Petition,  19  Wis.  676. 
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step  in  the  prosecution  which  may  control  the  court  in  the  exercise  of  its 
discretion.1 

(2)  Before  Indictment. — A  magistrate's  commitment  or  a  coroner's  verdict 
raises  no  presumption  against  the  prisoner  which  the  higher  court  or  judge 
will  regard  on  an  application  for  bail,  and  the  court  will  ignore  the  conclusions 
reached  by  them,  and  will  remand  or  bail  the  prisoner,  as  the  nature  of  the 
offense  and  the  strength  of  the  evidence  require.2 

(3)  A fter  Indictment — (a)  Rule  at  Common  Law. — The  rule  at  common  law,  which 
still  obtains  in  England,  was  to  refuse  bail  after  an  indictment,  charging  the 
prisoner  with  a  nonbailable  offense,  had  been  found  by  the  grand  jury.  The 
reason  of  this  distinction  between  the  effect  of  a  coroner's  inquisition  and  an 
indictment  may  be  found  in  the  fact  that  a  coroner  proceeds  upon  deposi- 
tions taken  in  writing,  which,  upon -an  application  to  a  higher  court  for  bail, 
may  be  looked  into,  the  evidence  weighed,  and  the  conclusions  confirmed  or 
rejected.  But  it  is  otherwise  with  the  evidence  before  the  grand  jury,  which 
is  not  written,  and  which  the  jurors  are,  by  their  oaths,  bound  to  conceal.3 

(b)  Rule  in  the  United  States. — Though  the  English  rule  seems  to  have 
been  followed  in  some  earlier  American  cases,4  the  practice  now  observed  by 
the  grand  jury  of  indorsing  upon  a  bill  of  indictment  the  names  of  witnesses 
examined  by  them  gives  the  court,  upon  an  application  for  bail,  an  oppor- 
tunity of  investigating  the  evidence  upon  which  the  indictment  is  found,  and, 
the  reason  of  the  rule  thus  having  ceased  to  exist,  the  rule  has  ceased  like- 
wise.5   The  only  consideration  which  the  indictment  now  imposes  upon  the 


1.  Effect  of  Different  Stages  of  the  Prosecution. 

— In  People  v.  Lohman,  2  Barb.  (N.  Y.)  454, 
the  court  said  :  "  On  a  question  of  bail,  before 
indictment,  the  magistrate  may  inquire  as  to 
the  guilt  of  the  prisoner.  After  indictment 
he  may,  in  cases  not  capital,  look  at  the  evi- 
dence upon  which  it  was  obtained.  But  at 
each  step  of  the  proceeding,  the  grounds  upon 
which  the  prisoner  can  be  let  to  bail  diminish 
as  the  evidences  of  his  guilt  increase,  because 
bail  is  not  based  on  the  grace  or  favor  of 
the  court,  but  solely  on  the  doubt  which  may 
exist  as  to  his  guilt.  After  conviction  and 
sentence  his  claims  to  be  let  to  bail  are  further 
diminished  ;  but  as  he  may  still  be  innocent, 
as  he  may  have  something  to  urge  against  the 
legality  of  his  sentence,  he  may  apply  to  be 
bailed,  and  if  it  appear  that  his  conviction  was 
unjust,  or  there  is  a  serious  doubt  of  his  guilt, 
his  application  maybe  granted.  *  *  *  But,  at 
this  stage  of  the  proceeding,  the  legal  doubts 
concerning  the  guilt  of  the  prisoner  ought  to 
be  considered  as  so  well  settled  against  him 
that  the  application  for  bail,  if  made  to  a 
judge  at  chambers,  should  be  very  cautiously 
entertained,  and  only  granted  in  cases  of  great 
question  and  difficulty."  See  People  v.  Bowe, 
58  How.  Pr.  (N.  Y.  Supreme  Ct.)  393. 

2.  Commitment  Ignored  on  Hearing  of  Applica- 
tion for  Bail. — Petersd.  on  Bail  521;  1  Chitty 
Cr.  Law  129;  Mohun's  Case,  1  Salk.  104; 
Rex  v.  Higgins,  4  U.  C.  B.  (O.  S.)  83. 
But  see  Rex  v.  Acton,  2  Stra.  851. 

In  'Rex  v.  Dalton,  2  Stra.  911,  application 
for  bail  was  based  on  the  ground  that  the 
coroner's  inquisition  only  charged  the  de- 
fendant with  manslaughter.  But  the  court 
held  that,  though  the  charge  was  only  man- 
slaughter, if  the  evidence  showed  that  the 
crime  was  murder,  they  would  not  bail ;  and, 


on  the  other  hand,  they  might,  on  occasions, 
bail  where  it  was  only  manslaughter,  though 
the  coroner's  inquisition  charged  murder. 

In  Ex  p.  Tayloe,  5  Cow.  (N.  Y.)  39,  the 
court  said:  "In  all  cases  on  habeas  corpus, 
previous  to  indictment,  the  court  will  look  in- 
to the  deposition  before  the  magistrate  or 
before  the  coroner's  inquest,  and,  though  the 
commitment  be  full  and  in  due  form,  yet  if 
the  testimony  proves  no  crime,  the  court  will 
discharge  or  bail.  And  though  the  commit- 
ment be  defective,  yet  if  the  depositions  con- 
tain evidence  of  an  offense  not  bailable  the 
prisoner  will  be  remanded." 

3.  After  Indictment — Rule  at  Common  Law. — 

1  Chitty  Cr.  Law  129;  Petersd.  on  Bail  521; 
Mohun's  Case,  1  Salk.  104;  Rex  v.  Dalton,  2 
Stra.  911;  Reg.  v.  ScaifFe,  5  Jur.  700;  Reg.  v. 
Andrews,  8  Jur.  779;  Reg.  v.  Chapman,  8  C. 
&  P.  558,  34  E.  C.  L.  523. 

In  Rex  v.  Greenwood,  2  Stra.  1138,  where 
a  prisoner  was  indicted  for  highway  robbery, 
bail  was  refused  although  he  submitted  the 
affidavits  of  eight  credible  persons,  proving 
him  to  have  been  at  another  place  at  the  time 
the  robbery  was  charged  to  have  been  com- 
mitted. 

4.  U.  S.  V.  Jones,  3  Wash.  (U.  S.)  224;  U. 
S.  v.  Burr,  I  Burr's  Trial  312;  Territory  v. 
Benoit,  1  Martin  (La.)  142;  State  v.  Dew,  1 
Tayl.  (N.  Car.)  142;  Ex  f.  Tayloe.  5  Cow. 
(N"  Y.)  56;  People  v.  McLeod,  25  Wend.  (N. 
Y.)  569,  37  Am.  Dec.  328. 

5.  Rule  in  America — Court  may  Examine  Evi- 
dence before  Grand  Jury. — In  Com.  v.  Lemley, 

2  Pittsb.  (Pa.)  362,  the  court,  referring  to  the 
English  rule,  says:  "Perhaps  the  reason  here 
assigned  for  refusing  bail  after  indictment  is 
not  applicable  to  our  practice.  With  us  the 
indictment  itself  discloses  the  names  of  the 
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discretion  of  the  court  is  the  presumption  of  guilt  which  it  raises  against  the 

prisoner.1 

Effect  of  Presumption  Raised  by  Indictment. — The  presumption  of  guilt  which  an 
indictment  for  a  capital  felony  raises  against  the  prisoner  has,  in  some  juris- 
dictions, been  held  sufficiently  strong  to  preclude  further  inquiry  into  the 
merits  of  the  prisoner's  defense.*  But  the  rule  most  generally  adopted  is, 
that  such  presumption  is  not  conclusive,3  but  merely  casts  upon  the  accused 


witnesses  examined  by  the  grand  jury,  even 
if  the  district  attorney  did  not  know  them, 
and  they  can  be  easily  called  before  the  judge 
upon  the  hearing,  or  their  depositions  can  be 
read  to  him."  See  State  v.  Hill,  3  Brev.  (S. 
Car.)  89. 

New  York. — In  People  v.  Hyler,  2  Park. 
Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.)  570,  the 
court,  referring  to  the  same  rule,  says: 
"  Such  difficulty,  however,  does  not  exist  in 
this  case.  It  is  provided  by  2  Rev.  Stat.  724 
that  every  grand  jury  may  appoint  one  of 
their  number  to  be  a  clerk  thereof,  to  pre- 
serve minutes  of  their  proceedings  and  of 
the  evidence  given  before  them,  etc.,  which 
was  done  here ;  and  the  whole  evidence  taken 
before  the  grand  jury,  who  found  this  bill,  it 
is  admitted  is  before  the  court,  consisting  of 
the  record  of  the  testimony  taken  before  the 
coroner's  jury,  which  was  also  read  before 
the  grand  jury,  together  with  a  full  record  of 
all  other  facts  testified  to  before  the  grand 
jury.  The  question  of  bail  is  therefore  open 
to  consideration,  to  the  same  extent  as  it 
would  be  if  applied  for  before  indictment,  for 
the  court  knows  on  what  testimony  this  in- 
dictment was  found."  See  People  v.  Baker, 
10  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  567. 

1.  Presumption  of  Guilt  Raised  by  Indictment 
— Alabama. — Ex  p.  Vaughan,  44  Ala.  417; 
Ex  p.  Rhear,  77  Ala.  92;  Ex  p.  Hammock, 
78  Ala.  414. 

Arkansas. — Ex  p.  White,  9  Ark.  222. 

Colorado. — In  re  Losasso,  15  Colo.  163. 

Illinois. — Lynch  v.  People,  38  111.  494. 

Indiana. — Ex  p.  Heffren,  27  Ind.  87;  Ex  p. 
Jones,  55  Ind.  176;  Ex  p.  Kendall,  100  Ind. 
599;  Ex  p.  Richards,  102  Ind.  260;  Schmidt 
v.  Simmons,  137  Ind.  93. 

Iowa. — Hight  V.  U.  S.,  I  Morr.  (Iowa)  407, 
43  Am.  Dec.  in. 

Louisiana. — Territory  v.  M'Farlane,  1  Mar- 
tin (La.)  216,  5  Am.  Dec.  706;  State  v.  Mer- 
rick, 10  La.  Ann.  424;  State  v.  Sheriff,  40  La. 
Ann.  3;  State  v.  Brewster,  35  La.  Ann.  605. 

Nevada. — Ex  p.  Finlen,  20  Nev.  141. 

Nevj  York. — People  v.  Dixon,  4  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  651. 

Ohio.— Kendle  v.  Tarbell,  24  Ohio  St.  196. 

Pennsylvania. — Com.  v.  Lemley,  2  Pittsb. 
(Pa.)  362. 

Texas. — Exp.  Scoggin,  6  Tex.  App.  546; 
Ex  p.  Randon,  12  Tex.  App.  145;  Ex  p. 
Smith,  23  Tex.  App.  100;  Ex  p.  Johnson,  30 
Tex.  App.  279;  Ex  p.  Jones,  31  Tex.  Crim. 
Rep.  422. 

Wyoming. — State  v.  Crocker  (Wyoming 
1895),  40  Pac.  Rep.  681. 

2.  Presumption  of  Guilt  held  Conclusive.  — 
Hight  v.  U.  S.,  1  Morr.  (Iowa)  407,  43  Am. 
DeC.  111;  Territory  v.  M'Farlane,  1  Martin 


(La.)  216,  5  Am.  Dec.  706;  State  v.  Merrick, 
10  La.  Ann.  424;  State  v.  Sheriff,  40  La.  Ann.  3. 

The  Constitution  of  Louisiana  provides  that 
all  persons  shall  be  bailable  unless  for  capital 
offenses,  where  the  proof  is  evident  or  the  pre- 
sumption great,  and  the  uniform  judicial  inter- 
pretation has  been  that  the  finding  of  a  bill  fora 
capital  offense  creates  a  presumption  of  guilt 
sufficiently  strong  to  preclude  further  inquiry 
into  the  merits  of  the  prisoner's  defense  on  an 
application  for  bail.  And  this  presumption 
extends  to  all  purposes,  except  to  that  of  a  fair 
and  impartial  trial  by  a  petit  jury.  State  v. 
Brewster,  35  La.  Ann.  605. 

Presumption  Conclusive,  Except  under  Extra- 
ordinary Circumstances. — In  People  v.  Tinder, 
19  Cal.  539,  81  Am.  Dec.  77,  it  was  held  that  as 
an  indictment  for  a  capital  offense  furnishes 
of  itself  a  presumption  of  the  guilt  of  the  de- 
fendant too  great  to  entitle  him  to  bail  as  a 
matter  of  right  under  the  constitution,  affida- 
vits or  oral  testimony  as  to  the  guilt  or  inno- 
cence of  the  accused  could  not  be  received  to 
repel  the  presumption  that  has  arisen  from 
the  indictment,  except  under  special  or  extra- 
ordinary circumstances.  Such  circumstances 
would  exist  where  the  public  prosecutor  ad- 
mits that  the  evidence  which  he  could  pro- 
duce would  not  warrant  conviction  of  a  capi- 
tal offense ;  or  where  he  admits  facts  from 
which  it  is  evident  that  no  such  conviction 
could  take  place. 

Constitutionality  of  Statute  Prohibiting  Bail 
after  Indictment. — It  is  provided  by  statute  in 
Wyoming  (Laws  1890,  c.  23)  that  no  person 
shall  be  admitted  to  bail  after  indictment  has 
been  found  against  him  for  a  capital  offense, 
but  this  act  has  been  declared  to  be  in  conflict 
with  the  provision  of  the  state  constitution 
providing  for  bail  in  all  cases  except  in  "cap- 
ital offenses  when  the  proof  is  evident  or  the 
presumption  great."  State  v.  Crocker  (Wy- 
oming 1895),  40  Pac.  Rep.  681,  distinguishing 
In  re  Boulter  (Wyoming  189c;),  39  Pac.  Rep. 
875- 

3.  Presumption  held  Not  Conclusive. — Finding 

a  true  bill  by  a  grand  jury  is  not  conclusive  of 
the  probable  guilt  of  the  prisoner,  so  as  to  ex- 
clude the  examination  of  testimony  by  the 
court  as  to  the  question  of  probable  guilt  or 
innocence  on  the  prisoner's  motion  to  admit 
to  bail.  Com.  v.  Rutherford,  s  Rand.  (Va.) 
646. 

To  the  same  effect,  see  Finch  v.  State,  15 
Fla.  633;  Lumm  v.  State,  3  Ind.  293;  Kendle 
f..Tarbel,  24  Ohio  St.  196;  State  'v.  Hill,  3 
Brev.  (S.  Car.)  89;  State  v.  Crocker  (Wyo- 
ming 1891;),  40  Pac.  Rep.  681. 

In  Com.  v.  Lemley,  2  Pittsb.  (Pa.)  362,  it 
was  held  that  as  the  statute  only  permits  a 
grand  jury  to  find  a  bill  for  murder,  whether 
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the  burden  of  showing  that  the  evidence  upon  which  the  indictment  was 
found  is  not  sufficient  to  warrant  his  conviction  of  a  capital  offense.1  If, 
upon  the  examination  of  the  evidence  by  the  court,  it  appears  that  the  proof 
of  his  guilt  is  not  evident  nor  the  presumption  strong,  the  accused  is  entitled 
to  bail.2 

(4)  After  Conviction — Power  of  Court  to  Bail. — The  conviction  of  the  accused 
does  not  deprive  the  court  of  the  power  to  admit  him  to  bail  pending  ah  im- 
position of  sentence  or  the  hearing  of  an  appeal;  but  its  allowance  continues 
a  matter  of  judicial  discretion  until  the  accused  is  finally  committed  in 
execution.3 


the  degree  be  first  or  second,  the  finding  of 
such  bill  is  not  conclusive  of  the  degree  of 
guilt,  and  consequently  it  is  within  the  power 
of  the  court  to  hear  the  evidence  after  indict- 
ment, to  determine  the  degree  of  the  crime, 
and  to  admit  to  bail  if  found  to  be  in  the  sec- 
ond  degree  only. 

1.  Burden  upon  Applicant  to  Produce  Exculpa- 
tory Evidence — Alabama. — Ex  p.  Vaughan,  44 
Ala.  417;  Ex  p.  Rhear,  77  Ala.  92;  Ex  p. 
Hammock,  78  Ala.  414. 

Arkansas. — Ex  p.  White,  9  Ark.  222. 

Colorado. — In  re  Losasso,  15  Colo.  163. 

Illinois. — Lynch  v.  People,  38  111.  494. 

Indiana. — Ex  p.  Heffren,  27  Ind.  87;  Ex  p. 
Jones,  55  Ind.  176;  Ex  p.  Kendall,  100  Ind. 
599;  Ex  p.  Richards,  102  Ind.  260;  Schmidt 
v.  Simmons,  137  Ind.  93. 

Nevada. — Ex  p.  Finlen,  20  New  141. 

Texas. — Ex  p.  Scoggin,  6  Tex.  A  pp.  546; 
Ex  p.  Bomar,  9  Tex.  App.  610;  Ex  p.  Ran- 
don,  12  Tex.  App.  145;  Ex  p.  Smith,  23  Tex. 
App.  100;  Ex  p.  Johnson,  30  Tex.  App.  279; 
Ex  p.  Jones,  31  Tex.  Crim.  Rep.  422. 

On  application  for  bail  by  a  person  who  is 
in  custody  under  an  indictment  for  murder, 
the  production  of  an  indictment  makes  out  a 
prima  facie  case  of  guilt  in  the  highest  de- 
gree of  which  the  defendant  could  be  con- 
victed under  the  indictment,  and  casts  on  him 
the  burden  of  adducing  exculpatory  evidence. 
But  if  the  evidence  adduced  by  him  leaves  it 
doubtful  whether  the  deceased  came  to  his 
death  by  accident,  by  suicide,  or  by  violence 
at  the  hands  of  another,  he  is  entitled  to  bail. 
Ex  p.  Hammock,  78  Ala.  414. 

In  Ex  p.  Scoggin,  6  Tex.  App.  546,  the 
court  said:  "We  believe  that  when  a  person 
is  brought  before  a  court  of  competent  juris- 
diction on  a  writ  of  habeas  corpus,  if  it  appear 
by  the  return  of  the  papers  attached  that  he 
is  indicted  for  a  capital  offense,  it  is  incum- 
bent on  him  to  show  that  he  is  entitled  to 
bail.  If  he  declines  to  introduce  any  evi- 
dence, bail  should  not  be  allowed  him." 

An  indictment  in  a  capital  case  does  not 
raise  such  presumption  of  the  defendant's 
guilt  as  absolutely  to  preclude  the  power 
of  the  court  to  go  behind  the  indictment 
and  investigate  the  merits  of  the  charge  with 
the  view  of  ascertaining  whether  he  is  en- 
titled to  bail,  but  it  raises  such  presumption 
against  him  as  to  deprive  him  of  the  privilege 
of  habeas  corpus  as  a  matter  of  right;  and,  to 
entitle  him  to  the  writ,  he  must  state  such 
facts  in  his  petition  under  oath  as  will  rebut 
the  presumption  raised  against  him  by  the 
indictment.    In  such  case  a  general  allegation 


of  his  innocence  is  not  sufficient  to  entitle  him 
to  the  writ.    Ex  p.  White,  9  Ark.  222. 

Applicant  must  Introduce  the  Evidence  upon 
Which  the  State  Relies  for  Conviction. — Upon 
the  hearing  of  an  application  by  a  person 
under  indictment  for  murder  in  the  first  de- 
gree, to  be  admitted  to  bail,  the  burden  is 
upon  him  to  show  that  the  proof  of  his  guilt 
is  not  evident,  and  in  order  to  show  this  he 
must  produce  the  evidence  upon  which  the 
state  intends  to  rely  for  a  conviction,  but  he 
may,  however,  cross-examine  or  impeach  the 
witness  testifying  against  him.  Ex  p.  Hef- 
fren, 27  Ind.  87. 

2.  If  Proof  Not  Evident,  Applicant  to  he  Bailed. 
— An  indictment  for  a  capital  offense  suffices 
to  show  prima  facie  that  the  offense  is  non- 
bailable,  and  throws  the  burden  upon  the 
applicant  to  establish  his  right  to  bail  by 
showing  that  the  proof  against  him  js  not 
evident.  This  does  not  exact  that  the  evi- 
dence shall  affirmatively  exculpate  him,  but 
the  issue  is  to  be  determined  upon  the  entire 
evidence  adduced  for  and  against  him,  and 
without  regard  to  the  prima  facie  case  made 
by  the  indictment.  He  is  entitled  to  bail 
unless  the  evidence  as  an  entirety  satisfies  the 
court  that  the  proof  of  his  guilt  is  evident. 
Ex  p.  Randon,  12  Tex.  App.  145. 

3.  After  Conviction — Power  of  Court  to  Bail— 
England. — 1  Bac.  Ab.489;  2  Hawk.  P.  C.  170; 
1  Arch.  Cr.  Pr.  &  P.  L.  187;  Rex  v.  Wilkes, 
4  Burr.  2527;  Rex  v.  Waddington,  1  East  143. 

United  States. — U.  S.  V.  Simmons,  47  Fed. 
Rep.  724;  U.  S.  v.  Hudson,  65  Fed.  Rep.  68. 

California. — People  v.  Tinder,  19  Cal.  ^39, 
81  Am.  Dec.  77;  Ex  p.  Voll,  41  Cal.  2g;"Ex 
p.  Hoge,  48  Cal.  3;  People  v.  Perdue,  48  Cal. 
552;  Ex  p.  Marks,  49  Cal.  680;  Ex  /.Small- 
man,  54  Cal.  35;  People  v.  Marshall,  59  Cal. 
386;  Ex  p.  Clarke,  62  Cal.  490;  Ex  p.  Brown, 
68  Cal.  183 ;  Ex  p.  Smith,  89  Cal.  79. 

Connecticut. — Peck  v.  State,  1  Root  (Conn.) 
331. 

Florida. — Miller  v.  State,  15  Fla.  575. 

Georgia. — Corbett  v.  State,  24  Ga.  391. 

Illinois. — Bennett  v.  People,  94  111.  581. 

Iowa. — State  v.  Helm  (Iowa  1894),  61  N. 
W.  Rep.  246. 

Louisiana. — State  v.  Anselm,  43  La.  Ann. 
195- 

Massachusetts. — Com.  v.  Field,  n  Allen 
(Mass.)  488. 

Michigan.—  People  v.  Hull,  86  Mich.  467. 

Minnesota. — State  v.  Levy,  24  Minn.  362. 

Mississippi. — Ex  p.  Dyson,  25  Miss.  359; 
Hill  v.  State,  64  Miss.  431 ;  Davis  v.  State,  6 
How.  (Miss.)  399. 


3  C.  of  L.— 43 
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When  Bail  Allowable  after  Conviction. — In  England  it  was  formerly  the  rule  to  refuse 
bail  after  a  conviction,  even  for  a  petty  misdemeanor,  unless  the  prosecutor 


Nebraska. — Ford  :\  State,  42  Neb.  418. 

.V,  w  York.— M'Neill's  Case,  1  Cai.  (N.  Y.) 
72;  People  v.  Lohnian,  2  Barb.  (N.  Y.)  454; 
People  v.  Folmsbee,  60  Barb.  (N.  Y.)  480; 
People  v.  Bowe,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)  393. 

North  Carolina. — State  v.  Ward,  2  Hawks. 
(N.  Car.)  443;  State  v.  Daniel,  8  Ired.  (N. 
Car.)  21. 

Ohio. — Hampton  v.  State,  42  Ohio  St.  401. 

Oklahoma. — Ex  p.  Murphy,  1  Okla.  288  ;  In 
rc  Shoemaker,  2  Okla.  606. 

South  Carolina. — State  v.  Frink,  1  Bay  (S. 
Car.)  168;  State  v.  Connor,  2  Bay  (S.  Car.) 
34;  State  v.  McFail,  35  S.  Car.  595;  State  v. 
Satterwhite,  20  S.  Car.  536. 

Tennessee. — Hutchinson  v.  State,  3  Coldw. 
(Tenn.)  95;  Holcomb  v.  State,  6  Lea  (Tenn.) 
668. 

Utah. — Clawson  v.  U.  S.,  113  U.  S.  143. 

The  power  to  take  bail,  when  the  circum- 
stances justify  it,  to  enable  the  court  to  con- 
sider what  sentence  to  pass,  or  the  defendant 
to  move  for  a  new  trial,  is  a  useful  and  bene- 
ficial power,  and  ought  not  to  be  held  as  taken 
away,  unless  by  express  words  or  necessary 
implication  of  statute.  State  v.  Levy,  24 
Minn.  362. 

Constitutional  and  Statutory  Regulations — 
California. — The  Code  of  California  (§  1272) 
provides  that.  "  after  conviction  of  an  offense 
not  punishable  by  death,  a  defendant  who 
has  appealed  may  be  admitted  to  bail ;  first, 
as  a  matter  of  right,  when  the  appeal  is  from 
a  judgment  imposing  a  fine  only;  second,  as 
a  matter  of  discretion  in  all  other  cases." 
Ex  p.  Voll,  41  Cal.  29;  Ex  p.  Hoge,  48  Cal. 
3;  People  v.  Perdue,  48  Cal.  552;  Ex  p. 
Clarke,  62  Cal.  490;  Ex  p.  Brown,  68  Cal. 
183;  Ex  p.  Smith,  89  Cal.  79. 

Iowa. — Since  the  passage  of  chapter  103, 
Acts  of  the  17th  General  Assembly  of  Iowa, 
no  person  convicted  of  murder  in  either  the 
first  or  the  second  degree  can  be  admitted  to 
bail.    Baldwin  v.  Westenhaver,  75  Iowa  547. 

In  Louisiana  the  power  of  the  court  to  admit 
to  bail  after  conviction  is  regulated  by  the 
constitutional  provision  allowing  bail  after 
conviction,  except  for  any  crime  or  offense 
punishable  with  death  or  imprisonment  at 
hard  labor.  State  v.  Anselm,  43  La.  Ann. 
195- 

For  decision  under  former  constitution,  see 
State  v.  Jones,  3  La.  Ann.  9. 

In  New  York  it  is  provided  by  statute  (2  Rev. 
Stat.,  §  19)  that  "  if  the  offense  charged  in  the 
indictment,  for  the  removal  of  which  a  writ  of 
error  shall  be  allowed,  be  punishable  by  im- 
prisonment in  a  state  prison  or  in  a  county 
jail,  any  officer  herein  authorized  to  allow 
such  writ  of  error  may  allow  a  writ  of  habeas 
corpus  to  bring  before  him  the  defendant  in 
such  indictment,  and  may,  thereupon,  let  him 
to  bail  upon  a  recognizance  with  sufficient 
sureties,  conditioned  that  such  defendant  shall 
appear  in  the  Supreme  Court  to  receive  judg- 
ment upon  such  writ  of  error,  or  in  the  court 
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in  which  the  trial  of  such  indictment  shall 
have  been  had,  at  such  time  and  place  as  the 
Supreme  Court  shall  direct,  and  that  he  will 
obey  every  order  and  judgment  which  the 
Supreme  Court  shall  make  in  the  premises." 
In  People  v.  Lohman,  2  Barb.  (N.  Y.)  450, 
it  was  held  that  this  section  does  not  require 
the  court  to  take  bail  whenever  it  can  be  pro- 
cured, but  that  the  matter  is  still  within  the 
exercise  of  the  discretion  of  the  court. 

OJiio. — The  Revised  Statutes  of  Ohio,  §  7325, 
provide  :  "  When  a  person  is  sentenced  for  a 
felony,  and  execution  of  the  sentence  is  sus- 
pended, the  court  shall  order  him  into  the 
custody  of  the  sheriff  to  be  imprisoned  until 
the  case  is  disposed  of."  In  Hampton  v. 
State,  42  Ohio  St.  401,  it  was  held  that  the 
court  had  power  to  admit  to  bail  in  all  cases, 
and  that  this  power  was  not  taken  away  until 
the  prisoner,  found  guilty  of  the  felony,  had 
been  sentenced,  and  that,  after  conviction  and 
until  sentence,  the  court  had  power  to  admit 
to  bail. 

Oklahoma. — Under  the  statutes  of  Oklahoma 
a  defendant,  convicted  of  a  crime  or  public  of- 
fense not  punishable  by  death  or  incarcera- 
tion for  life  in  the  territorial  prison,  may  be 
admitted  to  bail  pending  an  appeal  from  the 
judgment  rendered  against  him.  In  re  Shoe- 
maker, 2  Okla.  606.    See  also  Ex  p.  Murphy, 

1  Okla.  288. 

Texas.  —  Under  the  construction  of  the 
Texas  Constitution  it  was  held,  in  Ex  p. 
Ezell,  40  Tex.  451,  19  Am.  Rep.  32,  that  the 
section  allowing  bail  as  a  matter  of  right,  ex- 
cept in  capital  cases,  did  not  apply  after  trial 
and  conviction,  and  that  a  prisoner  convicted 
of  a  felony  should  not  be  bailed  pending  his 
appeal.  To  the  same  effect,  see  Ex  p.  Scwartz, 

2  Tex.  App.  74;  Warnock  v.  State,  6  Tex. 
App.  450. 

Utah. — By  the  laws  of  Utah,  after  convic- 
tion of  an  offense  not  punishable  with  death, 
a  defendant  who  has  appealed  may  be  ad- 
mitted to  bail :  (1)  as  a  matter  of  right  when 
the  appeal  is  from  a  judgment  imposing  a 
fine  only;  (2)  as  a  matter  of  discretion  in  all 
other  cases.  Granting  bail  to  one  convicted 
and  sentenced  to  both  fine  and  imprisonment 
is  in  the  discretion  of  the  court.  Clawson  v. 
U.  S.,  113  U.  S.  143. 

In  Wyoming,  in  cases  of  felony,  the  power  to 
admit  to  bail  has  been  expressly  taken  away 
by  statute  (Rev.  Stat.  Wyoming,  §  3326),  but 
the  court  held,  in  In  re  Boulter  (Wyoming 
1895),  39  Pac-  Rep.  875,  that  misdemeanors 
are  bailable  as  of  right  after  conviction. 

Federal  Courts. — The  rules  of  the  Supreme 
Court  of  the  United  States  permit  persons 
convicted,  when  they  appeal  to  the  Supreme 
Court,  to  be  admitted  to  bail,  but  leave  the 
question  of  admitting  to  bail  to  the  discretion 
of  the  court  below.  U.  S.  v.  Simmons,  47  Fed. 
Rep.  724;  U.  S.  v.  Hudson,  65  Fed.  Rep.  6S. 

Commitment  for  Contempt. — A  commitment 
for  a  contempt  committed  in  the  presence  of 
the  court  is  an  adjudication  of  an  action  for 
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consented  to  its  allowance,1  or  unless  special  and  extraordinary  circumstances 
existed  to  justify  it.2  This  rule  has  been  changed  by  statute  as  to  misde- 
meanors,3 upon  an  appeal  from  conviction  of  which  bail  is  now  demandable 
of  right.4 

In  the  United  States,  after  conviction,  no  constitutional  right  to  bail  exists, 
and  the  granting  of  bail  rests  in  the  sound  discretion  of  the  court.  In  cases 
of  misdemeanor  this  discretion  is  exercised  freely  in  its  favor,  but  in  felonies 
bail  is  allowed  with  great  caution,5  and  only  where  the  peculiar  circum- 


a  criminal  offense,  and  is  therefore  not  baila- 
ble.   Matter  of  Percy,  2  Daly  (N.  Y.)  530. 

But  in  Kingsbery  v.  Ryan,  92  Ga.  108,  it 
was  held  that  under  the  act  amending  section 
4711  of  the  Georgia  Code  providing  "that  in 
no  case  shall  any  person  be  imprisoned  for  a 
contempt  for  failing  or  refusing  to  pay  over 
money  under  any  order,  judgment,  or  decree 
of  any  court  of  law,  or  any  court  of  this  state, 
when  he  denies  that  the  money  ordered  or 
decreed  to  be  paid  over  is  in  his  power,  cus- 
tody, or  control,  until  he  has  had  a  trial  by 
jury,  as  hereinafter  provided,"  it  was  not  il- 
legal to  admit  to  bail  one  adjudged  guilty  of 
contempt  for  this  cause  during  the  continu- 
ance of  his  trial  for  such  contempt. 

Commitment  for  Vagrancy. — A  commitment 
by  a  justice  of  the  peace  for  a  time  certain,  as 
fourteen  days,  under  the  vagrant  act,  is  a  com- 
mitment in  execution,  and  the  party  is  not 
entitled  to  be  bailed.  Rex  v.  Brooke,  2  T.  R. 
190. 

1.  England — After  Conviction  Prosecutor  must 
Consent  to  Bail. — In  Rex  v.  Wilkes,  4  Burr.  2527, 
the  court,  by  Lord  Mansfield,  said  :  "  I  know 
of  no  case  where  a  person  convicted  of  a  mis- 
demeanor has  been  admitted  to  bail  without 
the  consent  of  the  prosecutor.  *  *  *  We  can- 
not therefore  do  it  if  the  attorney-general  does 
not  consent."  See  Reg.  v.  Sage,  2  Ont.  Pr. 
138. 

In  State  v.  Ward,  2  Hawks  (N.  Car.)  443, 
the  court,  referring  to  the  practice  in  Eng- 
land, said:  "It  seems  that  in  England  the 
defendant,  after  conviction,  cannot  be  bailed, 
even  in  petty  misdemeanors,  without  the  con- 
sent of  the  attorney-general,  or  even  after 
writ  of  error  is  brought ;  but  as  a  writ  of  error 
is  not  a  matter  of  right  in  a  criminal  case,  but 
a  matter  of  favor  extended  by  the  attorney- 
general,  it  is  not  so  inconsistent  to  vest  in  him 
the  power  of  assenting  to  bail." 

In  Rex  v.  Waddington,  1  East  143,  the  de- 
fendant was  convicted  of  an  unusual  offense 
on  the  last  day  of  the  term,  and  the  court,  be- 
ing undecided  as  to  what  punishment  should 
be  inflicted,  reserved  their  judgment  until  the 
following  term,  and  committed  the  prisoner 
to  jail,  whereupon  an  application  was  made 
to  admit  him  to  bail  pending  the  determina- 
tion of  the  court.  But  the  court  held  that, 
unless  the  prosecutor  consented  to  the  de- 
fendant remaining  out  on  bail,  it  was  a  mat- 
ter absolutely  of  course  that  he  should  be  com- 
mitted, and  that  the  court  had  no  discretion 
to  exercise.  The  prosecutor  not  consenting 
to  his  liberation,  bail  was  denied,  and,  at  the 
following  term,  the  prisoner  was  sentenced  to 
fine  and  imprisonment,  the  term  of  his  previ- 
ous confinement  being  deducted  therefrom. 
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2.  Extraordinary  Circumstances. — In  the  ex- 
ercise of  its  discretion  the  court,  in  some  in- 
stances, admitted  to  bail,  even  after  verdict, 
in  cases  of  felony,  whenever  a  special  motive 
existed  to  induce  the  court  to  grant  it.  1  Bac. 
Ab.  588;  2  Hawk.  P.  C.  170. 

Error  Apparent  upon  Record. —  Where  an  ap- 
plication was  pending  to  set  aside  a  conviction 
for  error,  apparent  on  its  face,  the  accused, 
who  was  in  prison,  was  admitted  to  bail.  Ex 
p.  Lord,  4  D.  &  L.  405,  16  L.  J.  M.  C.  15. 

3.  English  Statute. — Stat.  8  and  9  Vict.,  c. 
68,  §  1,  provides  that  in  cases  of  misde- 
meanor the  defendant,  in  order  to  stay  execu- 
tion of  the  judgment,  or,  if  in  custody,  to  be 
set  at  liberty  pending  the  writ,  may  enter 
into  recognizance,  with  two  sufficient  sureties, 
before  any  judge  of  the  Court  of  Queen's 
Bench,  or  any  commissioner  for  taking  bail 
in  the  county,  in  such  sum  as  the  judge  or 
commissioner  shall  direct,  conditioned  to 
prosecute  the  writ  of  error  with  effect,  and,  in 
case  the  judgment  shall  be  affirmed,  forth- 
with to  surrender  the  defendant  to  prison 
according  to  the  judgment  if  imprisonment 
be  adjudged. 

4.  Dugdale  v.  Reg.,  20  Eng.  L.  &  Eq.  86. 
Bail  on  Appeal  from  Magistrate's  Court. — On 

an  appeal  from  a  conviction  had  in  a  magis- 
trate's court,  for  any  offense  cognizable  by 
him,  bail  is  allowable  of  course.  Rex  v. 
Reader,  1  Stra.  531  ;  Shupe  v.  State,  40  Neb. 
524.  See  also  Rex  v.  Dunn,  8  T.  R.  217  ;  Reg. 
v.  Aston,  14  Jur.  1045. 

5.  United  States — Admission  to  Bail  after  Con 
victionof  Felony. — The  discretion  of  the  court, 
in  admitting  the  prisoner  to  bail  after  convic- 
tion for  a  felony,  is  to  be  exercised  with  great 
caution,  and  only  when  the  peculiar  circum- 
stances of  the  case  render  it  proper.  Hill  v. 
State,  64  Miss.  431 ;  Davis  -'.  State,  6  How. 
(Miss.)  399;  People  v.  Lohman,  2  Barb.  (N. 
Y.)  454;  People  v.  Bowe,  58  How.  Pr.  (N. 
Y.  Supreme  Ct.)  393;  State  v.  Satterwhite, 
20  S.  Car.  536. 

Though  it  has  been  usual  in  cases  of  as- 
saults, batteries,  and  misdemeanors,  where 
only  fine  and  imprisonment  was  to  be  the 
punishment,  to  admit  the  prisoners  convicted 
of  these  minor  offenses  to  bail,  where  motions 
for  new  trial  or  in  arrest  of  judgment  were 
made  on  their  behalf,  it  should  not  be  done 
in  cases  of  felonies,  except  under  extraordi- 
nary circumstances.  State  v.  Connor,  2  Bay 
(S.  Car.)  34. 

In  Ex  p.  Dyson,  25  Miss.  359,  the  court, 
said  :  "In  this  state  it  has  been  held  that  the 
circuit  courts  now  possess  and  may  exercise 
the  power  of  bailing  after  conviction,  in  all 
cases  not  capital,  whenever  a  sound  discretion 
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stances  of  the  case  render  it  right  and  proper.1 

/.  Special  Considerations — Conduct  and  Circumstances  of  PRIS- 
ON! k. — Special  considerations  which  bear  upon  the  probability  whether  the 


will  warrant  it.  In  cases  of  misdemeanor, 
whenever  the  party  obtains  a  writ  of  error 
and  supersedeas,  we  think  this  discretion 
ought  to  be  always  exercised  in  favor  of  bail; 
but  in  felonies  not  capital,  while  we  admit  the 
power  of  the  circuit  judges  to  take  bail  after 
conviction,  we  think  it  should  be  exercised 
with  great  caution,  and  only  where  the  pe- 
culiar circumstances  of  the  case  render  it  right 
and  proper." 

The  court  will  not  admit  a  prisoner  to  bail 
pending  a  writ  of  error  to  reverse  a  judgment 
of  conviction  for  a  felony,  unless  it  is  very 
clear  that  there  can  be  no  conviction  upon  an- 
other trial.    Bennett  v.  People,  94  111.  581. 

California. — The  court  ought  not  to  admit  to 
bail  after  a  verdict  of  guilty  in  an  offense  pun- 
ishable by  imprisonment,  unless  circumstances 
of  extraordinary  character  have  intervened 
since  the  conviction.  Ex  -p.  Voll,  41  Cal.  29; 
Ex  p.  Marks,  49  Cal.  680;  Ex  p.  Smallman, 
54  Cal.  35;  People  V.  Marshall,  59  Cal.  386; 
Ex  p.  Brown,  68  Cal.  183;  Ex  p.  Smith,  89 
Cal.  79. 

1.  Circumstances  Warranting  Bail  after  Con- 
viction.— In  Ex  f.  Smallman,  54  Cal.  35,  the 
court,  after  laying  down  the  rule  that  bail 
should  only  be  allowed,  after  conviction,  where 
circumstances  of  extraordinary  character  have 
intervened  since  the  conviction,' said  :  "  What 
is  meant  by  circumstances  of  an  extraordi- 
nary character  occurring  after  conviction, 
was  inquired  by  counsel  at  the  argument. 
Obviously  this  question  cannot  be  fully  or 
satisfactorily  answered  by  mere  anticipation 
of  possibilities.  It  might  be  that  after  con- 
viction of  a  felonious  homicide  the  supposed 
deceased  was  produced  and  seen  to  be  alive; 
or  it  might  be  discovered  that  property,  the 
subject  of  a  supposed  larceny,  had  all  the  time 
been  in  the  possession  of  its  owner,  and  over- 
looked by  his  mistake.  A  variety  of  illustra- 
tions might  be  suggested  of  circumstances 
distinguishing  a  particular  case  from  the  gen- 
eral mass  of  other  criminal  cases,  and  appeal- 
ing more  or  less  strongly  to  the  discretion  of 
the  court  to  admit  the  prisoner  to  bail,  even 
after  conviction." 

In  Ford  v.  State,  42  Neb.  418,  it  was  held 
that  the  right  to  give  bail,  pending  proceed- 
ings by  petition  in  error  after  conviction  for 
a  felony,  rests  in  the  discretion  of  the  court, 
and  that  this  discretion  may  be  exercised 
upon  a  showing  of  probable  error  calling  for 
a  reversal  of  the  judgment. 

It  has  never  been  doubted  but  that  the  su- 
perior courts  in  America  have  the  same  power 
in  relation  to  bail  in  criminal  cases  as  the 
Court  of  King's  Bench  in  England,  and  it 
seems  that  that  court  may,  in  its  discretion,  ad- 
mit to  bail  persons  attainted  of  felony  when 
convicted  thereof  by  verdict  general  or  special, 
where  there  is  some  special  motive  to  induce 
the  court  to  grant  it.  And  this  power  con- 
tinues until  the  person  is  in  execution  or 
punished  with  imprisonment  for  the  offense. 


Thus,  if  one  be  convicted  of  felony  upon 
evidence  by  which  it  plainly  appears  to  the 
court  that  he  is  not  guilty  of  the  crime,  or 
where  the  prisoner  may  be  in  danger  of  los- 
ing his  life,  either  by  famine  or  dangerous 
distemper,  unless  he  be  bailed,  in  such  cases 
the  authorities  are  that  the  court  will  admit 
to  bail  after  verdict.  Corbett  v.  State,  24 
Ga.  391. 

No  person  should  suffer  actual  punishment 
until  legally  convicted,  and  the  direction  of  a 
stay  of  judgment  by  a  justice  of  the  Supreme 
Court  is  and  should  be  sufficient  evidence  of 
illegality  and  error  to  warrant  delay.  And  in 
offenses  of  minor  importance  the  prisoner 
should,  in  such  case,  be  allowed  his  freedom 
on  good  and  sufficient  bail  to  abide  such 
judgment  as  shall  ultimately  be  pronounced. 
People-/.  Folmsbee,  60  Barb.  (N.  Y.)  480. 

On  Appeal  Taken  Merely  for  Delay. — The  su- 
perior court  should  refuse  to  let  a  person  to 
bail  after  conviction,  where  it  is  evident  that  his 
appeal  is  taken  merely  for  the  purpose  of  de- 
lay.   State  v.  Daniel,  8  Ired.  (N.  Car.)  21. 

Application  Refused  -when  Appellate  Court  in 
Session. — A  defendant  was  convicted  of  em- 
bezzlement and  sentenced  for  six  years'  im- 
prisonment, whereupon  he  appealed  to  the 
Supreme  Court,  and  an  order  was  made  ad- 
mitting him  to  bail.  Bail  was  not  "offered  un- 
til four  months  afterwards,  at  which  time  the 
Supreme  Court  was  in  session.  The  court 
denied  the  application  on  the  ground  that  a 
person  who,  upon  a  trial,  has  been  convicted 
of  crime  and  is  under  a  sentence,  the  execu- 
tion of  which  is  stayed  bv  his  appeal,  should 
not  be  discharged  on  bail  when  the  court  is 
in  session,  and  it  lies  within  his  power  to  pro- 
cure a  speedy  decision  of  the  appeal  which  he 
has  taken  to  the  court.  U.  S.  v.  Simmons, 
47  Fed.  Rep.  723. 

On  Delay  of  Execution. —  In  State  v.  Frink,  1 
Bay  (S.  Car.)  168,  the  prisoner  was  convicted 
of  manslaughter,  but,  on  account  of  some 
favorable  circumstance  which  appeared  on 
the  trial,  the  jury  recommended  him  to 
mercy.  The  court  sentenced  the  prisoner  to 
be  burned  in  the  hand,  but  delayed  the  exe- 
cution of  the  sentence  until  the  following 
term,  and  in  the  meantime  admitted  the  pris- 
oner to  bail  to  await  the  possibility  of  execu- 
tive clemency. 

In  Peck  v.  State,  1  Root  (Conn.)  331,  a 
prisoner  convicted  of  counterfeiting  peti- 
tioned for  a  new  trial.  The  court  received 
the  petition  and  continued  it,  and,  judgment 
not  being  made  up  against  the  prisoner,  he 
was  admitted  to  bail. 

After  Reversal  of  Judgment. — After  a  reversal 
of  the  judgment,  on  a  conviction  of  murder  in 
the  second  degree,  the  prisoner  is  entitled  to 
bail.  State  v.  Helm  (Iowa  1894),  61  N.  W. 
Rep.  246. 

In  People  v.  Hull,  86  Mich.  467,  the  appel- 
late court,  after  reversing  the  judgment  of  the 
trial  court  in  the  case  of  a  prisoner  convicted 
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prisoner  will,  if  admitted  to  bail,  endeavor  to  escape,  though  of  little  weight 
in  themselves,  may  sometimes  suffice  to  turn  the  scale  in  doubtful  cases.  Thus, 
the  circumstance  that  the  prisoner  voluntarily  surrendered  himself,  together 
with  the  fact  that  he  is  a  man  with  large  property,1  or  that  he  subsequently 
refused  an  opportunity  to  escape,2  has  sometimes  influenced  the  granting  of 
bail,  while  the  escape  and  flight  of  the  prisoner  has,  on  the  other  hand,  influenced 
its  refusal.3 

2.  Extraordinary  Considerations  Controlling  Particular  Cases — a.  Illness  of 
THE  PRISONER. — There  remain  now  to  be  considered  those  extraordinary 
circumstances  which  arise  in  particular  instances  to  influence  the  granting 
or  refusal  of  bail  independently  of  the  merits  of  the  case  in  which  the 
application  is  made.  The  illness  of  the  prisoner  is  such  a  circumstance, 
and  the  humanity  of  our  law  makes  it  a  consideration  which  should,  under 
all  circumstances,  regardless  of  the  charge  upon  which  the  prisoner  is  con- 
fined, or  the  stage  of  the  proceeding  at  which  the  application  is  made, 
influence  the  court  to  exercise  its  discretion  and  admit  to  bail.4 

Illness  must  Be  Serious. — But  it  is  not  required  that  the  court  exercise  its  dis- 
cretion in  all  cases.5  It  is  only  where  the  illness  has  been  caused  or  aggra- 
vated by  the  imprisonment,  and  there  is  probable  reason  to  apprehend  that 


of  murder  in  the  first  degree,  exercised  its  dis- 
cretion, and  admitted  him  to  bail. 

Where,  upon  a  trial,  the  evidence  for  the 
prosecution  and  defense  has  been  produced 
and  the  jury  has  disagreed,  or  where,  after 
verdict,  a  new  trial  has  been  granted  for  the 
insufficiency  of  evidence  to  warrant  a  convic- 
tion, the  court  may  allow  bail  in  its  discre- 
tion, without  hearing  other  evidence  as  to  the 
guilt  or  innocence  of  the  accused.  People  v. 
Tinder,  19  Cal.  539,  81  Am.  Dec.  77. 

1.  Special  Considerations  Governing  Admis- 
sion to  Bail. — Rex  v.  Baltimore,  4  Burr.  2179. 

2.  Alexander's  Petition,  ^9  Mo.  ^98,  21  Am. 
Rep.  393;  Rex  v.  Higgins,  4  U.  C.  B.  (O. 
S.)  83. 

3.  State  v.  Rockafellow,  6  N.  J.  L.  332;  Ex 
p.  Deenan,  3  L.  N.  195,       B.  1880. 

Attempt  to  Bribe  Constable. — The  probability 
of  the  prisoner's  appearing  to  stand  his  trial 
is  the  question  to  be  considered  on  an  applica- 
tion for  bail,  and,  where  it  is  shown  that  the 
accused  attempted  to  bribe  the  constable  to 
allow  him  to  escape,  the  probability  for  his 
appearing  is  too  slight  for  the  judge  to  order 
bail.    Reg.  v.  Byrnes,  8  L.  J.  76. 

Unexpired  Sentence. — Where,  on  an  applica- 
tion for  bail,  it  appeared  that  the  prisoner  had 
been  sentenced  in  another  county  to  three 
years'  imprisonment,  and  had  escaped  before 
the  completion  of  his  term,  the  court  held 
that  he  could  not  be  enlarged,  though  the 
charge  upon  which  he  was  now  held  was  bail- 
able.   State  v.  Burrows,  Kirby  (Conn.)  259. 

4.  Illness  of  the  Prisoner — Grounds  for  Bail. — 
In  U.  S.  v.  Jones,  3  Wash.  (U.S.)  224,  where  an 
application  for  bail  showed  that  the  prisoner's 
health  was  bad,  his  complaint  pulmonary,  and 
that,  in  the  opinion  of  his  physician,  confine- 
ment during  the  summer  might  so  far  increase 
his  disorder  as  to  render  it  ultimately  danger- 
ous, the  courtsaid  :  "  The  humanity  of  our  laws, 
not  less  than  the  feelings  of  the  court,  favor 
the  liberation  of  a  prisoner  upon  bail  under 
such  circumstances.  It  is  not  necessary,  in  our 
view  of  the  subject,  that  the  danger  which  may 


arise  from  his  confinement  should  be  either 
immediate  or  certain.  If,  in  the  opinion  of  a 
skilful  physician,  the  nature  of  his  disorder  is 
such  that  confinement  must  be  injurious  and 
may  be  fatal,  we  think  he  ought  to  be  bailed." 
See  also  Com.  -'.  Lemley,  2  Pittsb.  (Pa.) 
362. 

The  court  may  exercise  its  discretion  to 
admit  to  bail,  even  in  cases  of  high  treason, 
where  it  is  shown  that  the  prisoner's  life 
would  be  endangered  by  the  confinement. 
Aylesbury's  Case,  1  Salk.  103. 

After  Conviction. — Where  a  defendant  was 
convicted  for  printing  a  seditious  libel,  and 
appeared  to  be  in  so  ill  a  state  of  health  that 
an  adequate  punishment  would  endanger  his 
life,  the  court  exercised  its  discretion  to  bail 
him  until  his  health  would  permit  an  infliction 
of  the  proper  punishment.  Rex  -'.  Bishop,  1 
Stra.  9. 

5.  Illness  must  Threaten  Life  or  Permanent 
Injury  to  Health. — The  court  will  not  exercise 
its  discretion  to  admit  to  bail,  unless  it  ap- 
pear that  the  prisoner's  life  is  in  danger.  A 
mere  temporary  sickness  will  not  suffice. 
Kirk's  Case,  5  Mod.  454. 

Bail  should  not  be  granted  on  the  ground 
of  bad  health,  unless  it  be  rendered  probable 
bv  testimonv  that  confinement  has  produced, 
or  is  likelv  to  produce,  fatal  or  serious  results. 
Slight  sickness  is  not  sufficient,  since  there 
are  few  persons  who  will  not  he  injuriously 
affected  by  imprisonment.  There  must  be 
strong  grounds  for  apprehending  a  fatal  re- 
sult or  permanent  impairment  of  health.  Ex 
p.  Pattison,  56  Miss.  161 ;  Lester  v.  State,  33 
Ga.  192;  U.  S.  v.  Kie  (Alaska),  4  W.  C.  Rep. 
553,  20  Cent.  L.  J.  103.  See  also  Ex  f>.  Mea- 
dor  (Tex.  Crim.  App.  1S92),  20  S.  W.  Rep. 
37 1  • 

The  fact  that  a  prisoner  is  suffering  from 
the  effects  of  a  wound  will  not  of  itself  entitle 
him  to  be  bailed,  unless  it  is  shown  that  his 
confinement  will  seriouslv  impair  his  health. 
People  v.  Cole,  6' Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  695. 
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further  imprisonment  would  be  fatal,  or  at  least  cause  a  permanent  injury  to 
health,  that  the  application  should  be  granted.1 

/'.  DELAY  OF  Trial — Unnecessary  Delay. — A  person  accused  of  crime  is  entitled 
to  a  speedy  trial,  and,  if  this  right  be  denied  him  by  the  laches  of  the  prose- 
cution, the  court  may,  in  its  discretion,  grant  him  bail  or  absolutely  discharge 
him.  Just  what  delay  is  to  be  considered  as  a  denial  of  this  right,  is  to  be 
d(  termined  in  relation  to  the  terms  of  court,  and  the  opportunities  which  the 
prosecution  has  had  to  bring  the  accused  to  trial.2    The  subject,  however,  is 


Illness  Caused  by  Self-inflicted  Wound. — In 

Comb's  Case,  10  Mod.  334,  explained  in  Rex 
v.  Wyndham,  1  Stra.  2,  it  was  held  that  the 
court  would  not  exercise  its  discretion  to  bail, 
on  account  of  the  dangerous  illness  of  the 
prisoner,  where  such  illness  was  caused  by  a 
wound  inflicted  by  the  prisoner  upon  himself 
after  his  examination. 

Illness  from  Constitutional  Causes. — In  Rex  v. 
Wjndham,  1  Stra.  2,  where  an  application 
was  made  to  admit  to  bail  a  prisoner  com- 
mitted on  a  charge  of  treason,  on  the  ground 
that  his  confinement  would  endanger  his  life, 
it  was  held  that  such  application,  to  be 
granted,  must  show  that  indisposition  was 
present,  and  arising  from  the  confinement. 
Where  such  illness  appears  to  be  a  distemper 
incident  to  the  family,  such  application  would 
be  refused. 

An  application  for  bail,  based  on  an  affidavit 
made  by  a  physician  that  the  prisoner  is 
afflicted  with  a  constitutional  tendency  to  in- 
sanity, and  that  close  confinement  in  jail  or 
other  prison  will  develop  the  disease,  and,  if 
persisted  in,  will  greatly  endanger  his  health 
and  his  life,  will  be  refused  unless  it  is  shown 
that  a  removal  to  some  other  place  would  not 
be  a  sufficient  protection  if  his  condition  of 
health  should  make  it  necessary.  It  is  only 
when  any  species  of  confinement  would  en- 
danger the  prisoner's  life  that  bail  should  be 
taken  under  such  circumstances.  Thomas  v. 
State,  40  Tex.  6. 

1.  Bail  should  he  Granted  where  niness  Likely 
to  Terminate  Fatally. — It  is  a  good  cause  for 
admitting  to  bail  a  prisoner  confined  in  a 
close  jail,  upon  an  indictment  for  murder, 
that  he  is  laboring  under  a  present  painful, 
severe,  and  dangerous  disease,  caused  by  his 
imprisonment,  and  likely  to  be  so  aggravated 
by  a  continuance  thereof  that  it  will  probably 
terminate  fatally.  Com.  v.  Semmes,  11  Leigh 
(Va.)6o6. 

Where  it  appears  to  the  satisfaction  of  the 
court,  by  the  testimony  of  three  physicians 
who  have  examined  the  state  and  condition 
of  the  prisoner,  that  there  is  strong  ground 
for  the  opinion  that  continued  confinement 
would  cause  the  disease  under  which  the 
prisoner  labors  to  terminate  fatally,  he  should 
be  released  on  bail.  Archer's  Case,  6  Gratt. 
(Va.)7o5. 

2.  Constitutional  Right  to  Speedy  Trial. — See 

generally  the  title  Constitutional  Law. 

In  U.  S.  v.  Fox,  3  Mont.  512,  the  court  says : 
"  The  speedy  trial  to  which  a  person  charged 
with  crime  is  entitled,  under  the  constitution, 
is  a  trial  at  such  a  time  after  the  finding  of 
the  indictment,  regard  being  had  to  the  terms 
of  court,  as  shall  afford  the  prosecution  a  rea- 


67 


spnable  opportunity,  by  the  fair  and  honest 
exercise  of  reasonable  diligence,  to  prepare 
for  a  trial ;  and  if  the  trial  is  delayed  or  post- 
poned beyond  such  period,  when  there  is  a 
term  of  court  at  which  the  trial  might  be  had, 
by  reason  of  the  neglect  or  laches  of  the 
prosecution  in  preparing  for  trial,  such  delay 
is  a  denial  to  the  defendant  of  his  right  to  a 
speedy  trial." 

In  Ex  p.  Stanley,  4  New  116,  the  court,  in 
defining  the  meaning  of  the  term  "  speedy 
trial,"  says:  "But  what  is  to  be  understood 
by  a  speedy  trial,  is  the  embarrassing  ques- 
tion now  to  be  determined.  It  is  very  clear 
that  one  arrested  and  accused  of  crime  has  not 
the  right  to  demand  a  trial  immediately  upon 
the  accusation  or  arrest  being  made.  He 
must  wait  until  a  regular  term  of  the  court 
having  jurisdiction  of  the  offense  with  which 
he  is  charged,  until  an  indictment  is  found 
and  presented,  and  until  the  prosecution  has 
had  a  reasonable  time  to  prepare  for  the  trial. 
Nor  does  a  speedy  trial  mean  a  trial  imme- 
diately upon  the  presentation  of  the  indict- 
ment or  the  arrest  upon  it.  It  simply  means, 
that  the  trial  shall  take  place  as  soon  as  possi- 
ble after  the  indictment  is  found,  without  de- 
priving the  prosecution  of  a  reasonable  time 
for  preparation.  The  law  is  the  embodiment 
of  reason  and  good  sense;  hence,  while  it 
secures  to  every  person  accused  of  crime  the 
right  to  have  such  charge  speedily  deter- 
mined by  a  competent  jury,  it  does  not  exact 
impossibilities,  extraordinary  efforts,  dili- 
gence, or  exertion  from  the  courts,  or  the  rep- 
resentatives '  of  the  state;  nor  does  it  contem- 
plate that  the  right  of  a  speedy  trial,  which  is 
guaranteed  to  the  prisoner,  shall  operate  to 
deprive  the  state  of  a  reasonable  opportunity 
of  fairly  prosecuting  criminals." 

When  Ball  •will  be  Granted  on  Account  of  De- 
lay.— Where  the  trial  of  a  prisoner  is  unrea- 
sonably delayed,  or,  under  the  statute  of  Cali- 
fornia, where  the  trial  is  postponed  from  term 
to  term  even  upon  sufficient  reasons;  or 
where  any  event  has  happened,  postponing 
indefinitely  the  further  prosecution  of  the  ac- 
tion, as  the  repeal  of  a  statute  giving  the 
jurisdiction  to  try  the  indictment  (where  such 
jurisdiction  depends  on  statute)  without  pro- 
vision for  its  transfer  to  any  other  tribunal, 
or  where  the  law  creating  the  offense  charged 
has  been  repealed  without  a  reservation  of 
the  penalty  for  past  offenses,  bail  should  be 
allowed.  People  v.  Tinder,  19  Cal.  539,81 
Am.  Dec.  77. 

Length  of  Time  between  Regular  Terms  of 
Court  Not  an  Infringement  of  the  Right. — When, 
on  motion  of  the  accused,  the  indictment  is 
quashed  because  of  the  illegal  impaneling 
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regulated  generally  by  the  provisions  of  the  habeas  corpus  act  in  England, 
and  by  the  reenactment  of  this  or  the  enactment  of  similar  statutes  in  many 
of  the  United  States} 

Unavoidable  Delay. — The  accused  cannot  claim  the  right  to  bail  where  the 
delay  is  unavoidable,  and  without  fault  on  the  part  of  the  prosecution.2 

Fault  or  Consent  of  Accused. — Nor  where  the  delay  is  caused  by  his  own  fault 
or  acts,  or  by  the  collusion  of  himself  and  friends,  or  is  consented  to  by 
himself.3 

c.  Extradition — Bail  Not  Allowable. — The  provision  in  the  state  consti- 
tutions, allowing  bail  as  of  right  in  certain  cases,  is  to  be  construed  in  sub- 
ordination to  that  in  the  Constitution  of  the  United  States  providing  for 


and  constitution  of  the  grand  jury  which  pre- 
sented an  indictment  for  murder,  the  accused, 
on  that  account,  will  not  be  entitled  to  bail. 
In,order  to  entitle  him  to  relief  he  must  show 
denial  of  the  constitutional  right  to  a  speedy 
and  public  trial.  The  length  of  time  between 
the  regular  terms  of  court,  unless  it  be  shown 
that  the  state  interposed  some  obstacles  to 
the  trial  and  unnecessarily  deferred  relief, 
will  not  entitle  him  to  bail.  State  v.  Villere, 
41  La.  Ann.  572. 

Postponement  of  Trial  One  Month  Not  a  Denial 
of  Right. — A  person  indicted  for  a  capital  of- 
fense is  not  entitled  to  bail  on  the  ground  that 
his  case  has  been  continued  at  the  instance  of 
the  state,  if  it  appear  that  the  only  effect  of 
such  continuance  is  to  postpone  the  trial  to 
the  next  month  after  the  date  for  which  the 
trial  has  been  fixed.  State  v.  Sheriff,  40  La. 
Ann.  3. 

Delay  Caused  by  Uncertainty  of  Crime  Not  a 
Denial  of  Right. — Where  a  prisoner  is  com- 
mitted for  assault  with  intent  to  kill  and 
murder,  and  it  is  shown  that  the  person 
wounded  is  in  danger  of  dying  before  the  ex- 
piration of  a  year  and  a  day  from  the  time  the 
wound  was  inflicted,  the  prisoner  is  not  en- 
titled to  bail  as  a  matter  of  right  because  no 
indictment  has  been  found  against  him,  al- 
though two  terms  of  the  court  at  which  he 
might  have  been  indicted  have  elapsed  since 
his  commitment,  unless  it  is  also  shown  that 
he  would  be  entitled  to  bail  if  death  should 
ensue  within  a  year  and  a  day.  Ex  p.  An- 
drews, 19  Ala.  582. 

1.  Unnecessary  Delay  of  Trial — Ground  for  Ad- 
mission to  Bail — England. — Fitzpatrick's  Case, 
iSalk.  103;  Barney's  Case,  5  Mod.  323  ;  Cros- 
by's Case,  12  Mod.  66;  Rex  v.  Wyndham,  1 
Stra.  2;  Rex  v.  Crowe,  4  C.  &  P.  251,  19  E. 
C.  L.  369;  Rex  v.  Beardmore,  7  C.  &  P.  497, 
32  E.  C.  L.  599;  Rex  v.  Osborn,  7  C.  &  P. 
799,  32  E.  C.  L.  741. 

Canada. — Rex  v.  Fitzgerald,  3  U.  C.  Q.  B. 
<0.  S.)  300;  Reg.  v.  Mullady,  4  Ont.  Pr.  314. 

Alabama. — Ex  p.  Simonton,  9  Port.  (Ala.) 
390,  33  Am.  Dec.  320;  Ex  p.  Chaney,  8  Ala. 
424;  Ex  p.  Johnson,  18  Ala.  414;  Ex  p.  Stiff, 
18  Ala.  464;  Ex  p.  Croom,  19  Ala.  561 ;  Exp. 
Carroll,  36  Ala.  300. 

Georgia.— State  v.  Abbot,  R.  M.  Charlt. 
(Ga.)  244. 

Louisiana. — Territory  r.  M'Farlane,  1  Mar- 
tin (La.)  216,  5  Am.  Dec.  706. 

Massachusetts. — Com.  v.  Carter,  11  Pick. 
<Mass.)  277;  Com.  v.  Phillips,  16  Mass.  423. 


Ne-cv  York. — Klock  v.  People,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  676;  People  v. 
Perry,  8  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  27. 

South  Carolina. — State  v.  Buyck,  2  Bav 
(S.  Car.)  563;  State  v.  Hill,  3  Brev.  (S. 
Car.)  89;  Logan  v.  State,  3  Brev.  (S.  Car.) 

2.  Unavoidable  Delay.  —  U.  S.  v.  Jones,  3 
Wash.  (U.  S.)  224;  Com.  v.  Carter,  n  Pick. 
(Mass.)  277  ;  Ex  p.  Stanley,  4  New  117  ;  Ex  p. 
Larkin,  11  Nev.  90;  Com.  -'.  Brown,  11  Phila. 
(Pa.)  370. 

A  person  charged  with  a  felony  may  make 
the  omission  of  a  public  officer  to  prosecute  a 
good  claim  for  bail,  if  the  omission  is  made 
the  means  of  oppression,  or  oppression  shall 
be  the  consequence  of  it,  as  when  a  prisoner 
is  in  custody  and  the  prosecuting  officer  or 
committing  magistrate  permits  a  term  of  the 
court,  in  which  he  could  have  been  tried,  to 
pass  without  instituting  proceedings  against 
him.  But  where  the  delay  is  unavoidable, 
and  has  not  been  productive  of  personal  in- 
convenience to  the  prisoner,  it  cannot  be  a 
ground  for  bail.  State  v.  Abbot,  R.  M. 
Charlt.  (Ga.)  244. 

In  Ex  p.  Larkin,  11  Nev.  90,  the  court  said  : 
"  It  is  a  well-settled  legal  principle  that  every 
defendant,  held  on  a  criminal  charge  by  in- 
dictment, is  entitled  to  a  speedy  trial,  and  this 
right  should  never  be  denied  ;  but  it  does  not 
necessarily  follow  that  such  trials  are  to  be 
had  regardless  of  the  public  condition  of 
affairs  that  exists  where  the  court  is  held. 
Ordinarily,  the  defendant  is  entitled  to  his 
trial  as  soon  as  it  can  properly  be  reached  in 
its  regular  order  upon  the  calendar,  and  the 
prosecution  has  had  a  reasonable  time  to  pre- 
pare for  the  trial ;  but  unforeseen  events  are 
liable  to  occur,  making  it  absolutely  necessary 
for  a  court  to  continue  cases,  even  on  its  own 
motion ;  and  whenever  such  events  do  occur, 
and  the  necessity  for  such  order  is  clearly  ap- 
parent, its  power  to  so  continue  the  case  is 
undoubted." 

3.  Fault  or  Collusion  of  Accused. — Rex  v. 
Kirk,  12  Mod.  304;  Rex  v.  Parish,  7  C.  &  P. 
782,  32  E.  C.  L.  735;  Reg.  v.  Guttridge,  9  C. 
&  P.  228,  38  E.  C.  L.93;  Ex  p.  Jones,  3  L.  N. 
206,  B.  1880;  U.  S.  v.  Stewart.  2  Dall. 
(Pa.)  343;  Ex  p.  Campbell,  20  Ala.  89;  Com. 
v.  Carter,  ir  Pick.  (Mass.)  277;  Com.  v.  Phil- 
adelphia County  Prison,  4  Brewst.  (Pa.)  320; 
Ex  p.  Walton,  2  Whart.  (Pa.)  501;  Respub- 
lica  v.  Arnold,  3  Yeates  (Pa.)  263. 
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extradition.    Where  a  prisoner  is  held  after  examination  charged  with  an 
i   committed  in  another  state,  he  should  not  be  admitted  to  bail,1 
ugh  the  court  has  sometimes  allowed  it  pending  such  examination.2 
V.  Amount  of  Bail— 1.  In  General. — The  object  of  bail  being  merely  to 
secure  the  presence  of  the  accused  for  trial,3  in  determining  the  amount  in 
which  it  is  to  be  taken  it  is  proper  to  take  into  consideration  the  penalty 
which  may  be  inflicted;  the  probability  of  the  appearance  of  the  accused ;  his 
pecuniary  condition  ;  his  character  and  reputation  ;  and  the  circumstances 
surrounding  the  case.4 

2.  Excessive  Bail. — The  Constitution  of  the  United  States  and  those  of 
all  the  states,  with  the  exception  of  Illinois,  provide  against  the  requirement 
of  excessive  bail.5    But  what  is  a  reasonable  amount  of  bail,  is  a  matter 


1.  Extradition. — The  provision  of  the  state 
constitutions,  allowing  bail  asa  right  incertain 
eases,  is  to  be  construed  with  and  be  controlled 
by  that  provision  in  the  Constitution  of  the 
I  'nited  Stales  which  provides  that  "  a  per- 
son charged  in  any  state  with  treason,  felony, 
<>r  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the 
crime."  Where  a  person  is  arrested,  charged 
with  crime  in  another  state,  he  should  not 
be  admitted  to  bail,  but  should  be  held  until 
delivered  to  the  proper  authorities  upon  ex- 
tradition. Ex  p.  Erwin,  7  Tex!  App.  288; 
Ex  p.  Hobbs,  32  Tex.  Crim.  Rep.  312,  40  Am. 
St.  Rep.  782. 

Where  a  prisoner  is  charged  with  larceny 
in  the  Dominion  of  Canada  before  a  commis- 
sioner of  a  circuit  court  of  the  United  States, 
and  the  commissioner  has  continued  the  hear- 
ing for  some  days,  with  a  view  to  obtain  fur- 
ther testimony,  a  refusal  to  admit  the  prisoner 
to  bail,  pending  the  further  examination,  was 
held  proper.  In  re  Carrier,  57  Fed.  Rep.  578. 

2.  State  v.  Hufford,  23  Iowa  579. 

3.  Gregory  v.  State,  94  Ind.  384,  48  Am. 
Rep.  162;  State  v.  Denny,  10  La.  Ann.  335; 
State  v.  Krohne  (Wyoming  1893),  34  Pac. 
Rep.  3. 

4.  A  Question  for  Judicial  Decision — England. 
— Hawk.,  bk.  2,  c.  15,^4;  Rex  v.  Baltimore,  4 
Burr.  2179. 

United  States. — U.  S.  v.  Lawrence,  4 
Cranch  (C.  C.)  518. 

Alabama. — Ex  p.  Banks,  28  Ala.  89. 

California. — hi  re  Williams,  82  Cal.  183. 

Indiana. — Gregory  v.  State,  94  Ind.  384,  48 
Am.  Rep.  162;  Carmodyt".  State,  105  Ind.  S46. 

Louisiana. — State  v.  Hopson,  10  La.  Ann. 
55°- 

Mississippi. — Moore  v.  State,  36  Miss.  137. 

Xi  hraska. — In  re  Scott,  38  Neb.  502. 

New  York. — People  v.  Cunningham,  3 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  520. 

Rhode  Island. — Exp.  Snow,  r  R.  I.  360. 

Texas. — Patillo  v.  State,  9  Tex.  App.  456; 
Exp.  Hutchings,  11  Tex.  App.  28;  McCon- 
nell  v.  State,  13  Tex.  App.  390;  Ex  p.  Wil- 
son, 20  Tex.  App.  498. 

Property  Involved — Moral  Turpitude.  —  The 
determination  of  what  is  disproportionate  to 
the  offense  involved  does  not  depend  alone 
upon  the  amount  of  money  which  may  have 


been  lost  to  one  party  or  secured  to  another 
by  means  of  the  offense ;  but  it  depends  rather 
upon  the  moral  turpitude  of  the  crime,  the 
danger  resulting  to  the  public  from  the  com- 
mission of  such  offense,  and  the  punishment 
authorized  by  law  to  be  imposed  therefore. 
In  re  Williams,  82  Cal.  183. 

The  Value  of  the  Property  the  Accused  Is  Al- 
leged to  have  Received  in  the  commission  of 
the  offense  may  properly  be  considered,  and 
the  amount  should  at  least  equal  the  value  of 
such  property.    Ex  p.  Duncan,  53  Cal.  410. 

Pecuniary  Circumstances  of  Accused. — It  is 
proper  for  the  courts  to  take  into  considera- 
tion that  the  accused  is  a  man  of  fortune.  Ex 
p.  Banks,  28  Ala.  89. 

Must  Be  Reasonably  Great. — The  bail  required 
ought  to  be  such  as  will  afford  a  reasonable 
security  that  the  prisoner  will  abide  the  sen- 
tence of  the  court  should  he  be  found  guilty. 
Ex  p.  Snow,  1  R.  I.  360. 

Insolvency  of  Accused. — Where  a  person  held 
for  murder  was  proved  to  be  insolvent,  bail 
was  fixed  by  the  High  Court  of  Errors  and  Ap- 
peals in  Mississippi  in  the  sum  of  two  thou- 
sand dollars.    Moore  v.  State,  36  Miss.  137. 

Amount  of  New  Bail  after  Surrender. — When 
the  prisoner  has  been  surrendered  by  his  sure- 
ties, the  original  bond  becomes  to  all  intents 
and  purposes  f  unctus  officio,  and  the  officer  is 
only  limited  in  taking  a  new  bond  by  the  rules 
which  governed  him  in  the  first  instance.  The 
amount  of  the  old  bond  is  in  no  manner  bind- 
ing upon  him.  Patillo  v.  State,  9  Tex.  App. 
456- 

General  Order  Fixing  Amount. — The  right  of 

a  party  accused  to  have  a  discriminating  judg- 
ment exercised  in  determining  the  amount 
of  bail  which  ought  to  be  exacted  in  his  par- 
ticular case,  does  not  restrain  the  courts  from 
making  a  general  order  fixing  the  amount  of 
bail  which  shall  be  thereafter  required  during 
the  given  term  in  certain  classes  of  bailable 
offenses,  or  from  enforcing  such  an  order  in 
all  cases,  except  where  the  exercise  of  a  dis- 
criminating judgment  is  by  some  means 
specially  invoked,  or  some  question  is  made 
upon  the  alleged  injustice  of  its  operation  in 
a  particular  case.  Carmody  v.  State,  105 
Ind.  546.  Compare  State  v.  Hopson,  10  La. 
Ann.  550. 

5.  Stimson's  Am.  Stat.  Law,  §  123. 
Federal  Constitution. — It  would  seem  from 
analogy  that  the  provision  of  the  Federal 
Constitution  against  excessive  bail  doe«  not 
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necessarily  left  to  the  sound  discretion  of  the  officer  who  is  empowered  to 
fix  it;1  and,  although  this  discretion  is  subject  to  review,  his  decision  will  not 
be  disturbed  unless  an  abuse  of  power  be  clearly  shown.2 

3.  Reduction  of  Amount. — When  bail  is  excessive  in  amount,  mitigation 
thereof  may  be  obtained,  either  by  simple  application  to  the  court,  or  by 
habeas  corpus.3 


apply  to  or  control  the  courts  or  officers  of 
the  various  states.  Com.  v.  Hitchings,  5 
Gray  (Mass.)  482 ;  Barker  v.  People,  3  Cow. 
(N.  Y.)  686;  Barron  v.  Baltimore,  7  Pet.  (U. 
S.)  243. 

Practically  a  Denial  of  Ball. — Under  the  pro- 
vision of  the  Constitution  of  the  United  States 
forbidding  the  requirement  of  excessive  bail, 
to  require  of  the  accused  a  larger  sum  than 
from  his  circumstances  he  can  reasonably  be 
expected  to  give,  has  been  held  to  be  a  sub- 
stantial denial  of  bail  and  a  violation  of  the 
constitutional  guaranty.  U.  S.  v.  Lawrence, 
4  Cranch  (C.  C.)  518;  U.  S.  v.  Brawner,  7 
Fed.  Rep.  86. 

1.  Amount  Is  Discretionary. — The  nature  of 
proceedings  in  bail,  and  the  purpose  at  which 
they  aim,  require  that  the  authority  and  dis- 
cretion of  the  court  having  jurisdiction  of 
the  offense  to  admit  to  bail,  to  increase,  or  re- 
duce the  amount  of  bail,  etc.,  should  be  exer- 
cised whenever  substantial  justice  would  there- 
by be  promoted.    Ex  p.  Ryan,  44  Cal.  555. 

Not  Excessive — Examples. — Bail  in  the  sum 
of  one  hundred  and  twelve  thousand  dollars  is 
not  excessive  where  the  prisoner  is  accused 
of  ten  distinct  felonies,  by  reason  of  which 
he  is  alleged  to  have  received  that  amount. 
Ex  p.  Duncan,  53  Cal.  410. 

So,  where  the  sum  claimed  to  have  been 
fraudulently  and  unlawfully  obtained  amount- 
ed to  six  million  dollars,  bail  in  the  sum  of 
three  million  dollars  was  held  not  to  be  ex- 
cessive.   People  v.  Tweed,  63  N.  Y.  202. 

In  the  absence  of  evidence  as  to  the  finan- 
cial condition  of  the  accused,  a  bond  in  the 
sum  of  five  hundred  dollars,  taken  in  a  felony 
case,  will  not  be  presumed  to  be  excessive  or 
oppressive.  Exp.  Hutchings,  11  Tex.  App.  28. 

Bail  in  the  sum  of  two  thousand  dollars  has 
been  held  not  to  be  excessive,  where  the  of- 
fense charged  was  perjury.  Evans  t>.  Foster, 
IN.  H.374. 

Where  a  person  was  charged  with  embez- 
zling sums  to  the  amount  of  fifty  thousand 
dollars,  and  was  held  to  bail  in  the  sum  of 
twenty-five  thousand  dollars,  it  was  held  that 
it  would  not  be  exercising  a  sound  discretion 
to  reduce  the  amount.  Ex  p.  Snow,  1  R.  I. 
360. 

What  Constitutes  Excessive  Ball. — To  be  ex- 
cessive, bail  must  be  per  se  unreasonably  great 
and  clearly  disproportionate  to  the  offense  in- 
volved, or  the  peculiar  circumstances  appear- 
ing must  show  it  to  be  so.  Thus,  where  a 
prisoner  was  accused  of  an  assault  with  intent 
to  commit  murder,  and  an  indictment  for  that 
offense  was  found  by  the  grand  jury,  it  was 
held  that  bail  in  the  sum  of  fifteen  thousand 
dollars  was  not  excessive.  Ex  p.  Ryan,  44 
Cal.  555. 

Ball  Larger  than  Fine  which  could  be  Inflicted. 

— The  fact  that  a  bond  was  taken  in  a  sum 
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larger  than  the  maximum  amount  for  the 
offense  will  not  render  the  bond  invalid 
where  the  offense  is  punishable  by  both  fine 
and  imprisonment.  State  v.  Martinez,  11  La. 
Ann.  23. 

Amount  Increased. —  Where  the  amount  of 
the  bond  was  fixed  at  twenty-four  thousand 
dollars,  and  during  the  same  term  of  court, 
but  before  the  accused  had  succeeded  in  pro- 
curing a  sufficient  number  of  persons  to  sign 
his  bond  as  security,  the  court  increased  the 
penalty  of  the  bond  to  seventy  thousand  dol- 
lars, it  was  held  that  such  order  was  not  in- 
valid.   In  re  Scott,  38  Neb.  502. 

After  a  defendant  has  been  admitted  to  bail 
on  a  criminal  charge  the  court  will  not,  on 
affidavit  of  aggravated  offense,  increase  the 
bail.  Rex  v.  Salter,  2  Chit.  Rep.  109,  18  E. 
C.  L.  268. 

Application  for  Reduction  after  Indictment. — 

The  fact  that  before  indictment  a  defendant 
applied  for  bail  on  habeas  corpus,  and  bail 
was  allowed,  does  not  preclude  him,  after  in- 
dictment found,  from  a  second  application  to 
have  the  amount  of  bail  reduced  as  being 
excessive.    Ex  p.  Wilson,  20  Tex.  App.  498. 

2.  Review  by  Higher  Court. — Fixing  the 
amount  of  bail  is  a  matter  within  the  discre- 
tion of  the  court,  judge,  magistrate,  or  officer 
taking  the  same,  and,  being  a  matter  of  dis- 
cretion, a  higher  court  will  not  revise  the 
action  of  the  lower  tribunal,  unless  it  be  clear 
that  the  discretion  has  been  abused  and  the 
constitution  violated.  McConnell  v.  State, 
13  Tex.  App.  390;  In  re  Scott,  38  Neb.  502; 
In  re  Williams,  82  Cal.  183;  Ex  p.  Duncan, 
53  Cal.  410. 

3.  Habeas  Corpus  Unnecessary. — Without  any 
writ  of  habeas  corpus  the  judge  of  a  district, 
acting  under  the  authority  of  section  1014 
of  the  Rev.  Stat,  of  the  United  States,  has 
ample  power  to  reduce  bail  if  he  thinks  it  ex- 
cessive, and  to  review  the  action  of  the  com- 
missioner or  other  committing  magistrate  on 
the  proceeding  under  that  statute.  U.  S.  v. 
Brawner,  7  Fed.  Rep.  86.  See  also  Evans  v. 
Foster,  1  N.  H.  374;  Cromelines  v.  Beldens,  1 
Wend.  (N.  Y.)  107;  Bunting  v.  Brown,  13 
Johns.  (N.  Y.)  425. 

In  Louisiana,  if  the  bail  exacted  by  the  re- 
corder is  excessive,  the  accused  can  appear 
by  simple  motion  before  the  criminal  court 
and  have  the  same  reduced,  but  the  Supreme 
Court  of  Appeals  will  not  entertain  an  appli- 
cation for  the  reduction  of  bail  until  all 
remedies  have  been  exhausted  below.  State 
v.  Recorder,  47  La.  Ann.  1677. 

Habeas  Corpus  of  Right  - — Persons  committed 
for  a  failure  to  procure  bail  which  appears  ex- 
cessive possess  the  right  to  have  a  writ  of 
habeas  corpus  to  have  the  sum  reduced  if, 
under  all  the  circumstances,  it  appears  to  be 
too  large.    Evans  v,  Foster,  1  N.  H.  374. 
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VI.  Money  in  Lieu  of  Bail — Authority  to  Take  is  statutory. — In  some  jurisdictions 

authority  to  take  a  deposit  of  money  in  lieu  of  bail  from  persons  arrested  and 
charged  with  crime  is  conferred  by  statute;1  but  where  no  such  authority  is 
given,  a  deposit  so  taken  is  illegal.4 

Kow  Regarded. — Where  money  has  been  properly  deposited  instead  of  bail  it 
is  to  be  treated  as  a  recognizance;3  and  in  such  a  case  a  recognizance  in  form 
cannot  be  exacted.4 

Title  to  Deposit. — Even  though  the  deposit  may  have  been  made  by  a  third 
prison  it  is  nevertheless  considered  as  belonging  to  the  accused,  and  may  be 
either  applied  to  his  fine,  or,  in  case  the  deposit  was  unauthorized,  recovered 
by  himself  or  his  creditors.5 


In  Louisiana  the  punishment  prescribed  for 
libel  is  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  court.  A  person  was  con- 
victed of  libel  and  committed  to  bail  by  the 
lower  court  in  the  sum  of  ten  thousand  dol- 
lars. Upon  habeas  corpus  for  the  reduction 
of  bail,  it  was  held  that  such  a  sum  was  clearly 
disproportionate,  and  the  court  reduced  the 
amount  to  one  thousand  dollars.  State  ex  rel. 
Chandler,  45  La.  Ann.  696. 

Appellate  Court. — Where,  on  appeal  for  con- 
viction of  manslaughter,  the  trial  court  has 
fixed  the  amount  of  bail,  the  appellate  court 
has  no  power  to  reduce  the  amount  thereof  as 
excessive.    State  v.  Minkler,  6  Wash.  623. 

In  California  no  appeal  lies  from  an  order  of 
the  District  Court  fixing  the  amount  of  bail, 
where  the  prisoner  has  been  brought  up  from 
the  County  Court  on  habeas  corpus  praying 
a  reduction  of  bail,  as  fixed  by  the  latter  court. 
People  v.  Schuster,  40  Cal.  627. 

In  Texas,  though  the  action  of  the  Supreme 
Court  is  final  and  conclusive,  when  rendered 
on  bail  under  habeas  corpus,  it  will  not  pre- 
clude the  district  court  having  jurisdiction 
from  afterwards  entertaining  a  motion  to 
reduce  the  amount  of  bail.    Miller  *.  State, 

43  Tex-  579- 

What  Record  must  Show. — Upon  habeas  cor- 
pus to  reduce  the  amount  of  bail  fixed  by  the 
lower  court,  the  pecuniary  condition  of  the 
accused  should  be  shown  by  the  record.  Ex 
p.  Hutchings,  11  Tex.  App.  28. 

The  amount  of  bail  will  be  reduced  if  it 
appears  to  be  excessive  as  regards  the  finan- 
cial condition  of  the  accused.  Exp.  Wilson, 
20  Tex.  App.  498. 

Evidence  that  the  accused  is  unable  to  give 
the  amount  of  bail  required  does  not  neces- 
sarily show  that  the  bail  demanded  is  exces- 
sive, or  warrant  its  reduction.  Ex  p.  Dun- 
can, 54  Cal.  75;  People  v.  Town,  4  111.  19. 

May  Not  Delegate  Pov7er  to  Take. — A  person 
arrested  on  a  charge  of  grand  larceny,  and  com- 
mitted to  bail  by  a  magistrate  in  the  sum  of 
one  thousand  dollars,  applied  to  the  circuit 
judge  by  habeas  corpus  for  a  reduction  of  the 
amount  fixed.  The  judge  allowed  the  petition, 
and  fixed  the  bond  at  three  hundred  dollars, 
and  delegated  to  the  sheriff  the  authority  to 
take  the  bond.  It  was  held  that  the  judge 
had  power  to  reduce  the  amount  of  the  bond, 
but  should  not  have  delegated  to  the  sheriff 
authority  to  take  it.  Luckett  v.  State,  51 
Miss.  799. 

Commissioners. — When  a  person  is  confined 


in  jail  for  a  bailable  offense,  or  for  not  finding 
security  lor  a  recognizance,  and  the  amount  of 
his  bail  has  been  fixed  by  a  justice  of  the  su- 
preme judicial  court,  a  bail  commissioner  is 
not  authorized  to  change  the  amount  of  such 
bail.  Bail  Com'rs,  85  Me.  544.  Compare  Peo- 
ple v.  Robb,  98  Mich.  397,  where  it  was  held, 
under  How.  Stat.,  §  9476,  that  a  circuit  court 
commissioner  may  admit  to  bail  in  a  less  sum 
than  that  fixed  by  the  examining  magistrate. 

Presumption  of  Guilt. — On  the  application  for 
reduction  of  bail  the  accused  is  presumed  to 
be  guilty.    Ex  p.  Duncan,  54  Cal.  75. 

1.  Money  as  Bail. — Morrow  v.  State,  6  Kan. 
222;  Dean  v.  Com.,  1  Bush  (Ky.)  20;  People 
v.  Laidlaw,  102  N.  Y.  588;  Wash  v.  State,  3 
Coldw.  (Tenn.)  91.  See  Jackson  v.  Rome,  78 
Ga.  343 ;  Arquette  v.  Marshall  County,  75 
Iowa  191 ;  Wills  v.  Neilan,  88  Iowa  548;  State 
v.  Evans,  13  Mont.  239.  ^ 

2.  U.  S.  v.  Faw,  1  Cranch  (C.  C.)  486; 
Butler  v.  Foster,  14  Ala.  323  ;  Smart  v.  Cason, 
50  111.  195;  State  v.  Lazarre,  12  La.  Ann.  166; 
Reinhard  v.  Columbus,  49  Ohio  St.  257.  See 
Eagan  v.  Stevens,  39  Hun  (N.  Y.)  311;  Co- 
lumbus v.  Dunnick,  41  Ohio  St.  602. 

3.  Treated  as  a  Recognizance. — Money  depos- 
ited as  bail,  coupled  with  the  conditions  pro- 
vided by  law,  is  to  be  treated  as  a  recognizance, 
and  the  same  proceeding  must  be  taken  to 
forfeit  it  as  if  it  were  a  recognizance.  State 
v.  Evans,  13  Mont.  239. 

It  seems  that,  notwithstanding  a  sheriff  acts 
without  authority  in  receiving  money  in  lieu 
of  bail,  it  should  nevertheless  be  paid  into  the 
county  treasury  just  as  if  collected  upon  a 
recognizance,  and  be  applied  in  the  manner 
required  as  to  such  moneys.  Rock  Island 
County  v.  Mercer  County,  24  111.  35. 

4.  Morrow  v.  State,  6  Kan.  222 ;  Wash  v. 
State,  3  Coldw.  (Tenn.)  91. 

6.  Deposit  by  Third  Person. — In  People  v. 
Laidlaw,  102  N.  Y.  588,  the  Court  of  Appeals 
of  New  York  construed  the  statute  allowing 
the  deposit  of  money  in  lieu  of  bail  as  fol- 
lows :  "The  money  is  deposited  as  the  money 
of  the  defendant,  and,  if  a  fine  is  inflicted  upon 
him,  it  may  be  used  to  pay  the  fine,  and  the 
surplus  is  to  be  returned  to  him.  When  any 
party  other  than  the  defendant  makes  the  de- 
posit for  him  it  is  a  deposit  in  compliance 
with  the  statute,  and  the  money  is  thus  de- 
voted to  the  purposes  of  the  statute  and  to  the 
use  of  the  defendant.  *  *  *  It  must  therefore 
be  treated  as  if  it  were  furnished  to  the  de- 
fendant, and  the  deposit  had  been  made  by 
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VII.  Number  and  Qualification  of  Sureties — Number  of  Sureties. — In  England 
the  rule  has  been  to  require  four  sureties  in  cases  of  felony  and  two  in  mis- 
demeanors ; 1  but  in  the  United  States  two  sureties  only  would  seem  to  be 
requisite,  even  for  the  highest  crimes.2 

Recognizance  by  One  Surety  Valid. — Although  the  statute  provides  that  recogni- 
zances shall  be  executed  by  two  sureties,  a  recognizance  is  not  invalid  because 
executed  by  one  only.3 

Qualifications  of  Sureties. — In  the  absence  of  statute,  if  they  be  legally  compe- 
tent to  contract,  the  pecuniary  ability  of  sureties  to  fulfil  the  obligations  of  the 
undertaking  would  appear  to  be  their  only  necessary  qualification.4  In  some 
states,  statutes  defining  the  security  the  law  deems  sufficient  have  excluded 


him.  So  far  as  the  relator  [the  party  who 
furnished  the  money  in  this  case]  is  deprived 
of  his  money,  it  is  by  his  voluntary  act  and 
implied  assent." 

Election  of  Punishment. — A  police  judge 
found  a  defendant  guilty  of  an  offense  over 
which  that  court  had  jurisdiction,  and,  as 
authorized  by  law,  entered  judgment  against 
the  defendant  that  he  should  pay  a  fine  of  ten 
dollars,  or  be  imprisoned  in  the  city  jail  for 
three  days.  At  the  same  time  the  police 
judge  ordered  that  ten  dollars  of  a  certificate 
of  deposit,  theretofore  deposited  by  the  de- 
fendant in  lieu  of  bail,  be  applied  to  the  fine, 
and  that  the  balance  be  returned  to  him. 
The  defendant  then  "  elected  to  take  the  jail 
part  of  the  sentence,"  but  was  not  committed. 
Under  these  circumstances,  it  was  held  that 
the  defendant  had  no  right  to  elect  to  go  to 
jail,  instead  of  paying  the  fine,  and  could  not 
sue  the  police  justice  in  detinue  for  the  ten 
dollars  appropriated  to  pay  it.  Wills  v.  Nei- 
lan,  88  Iowa  548. 

Return  of  Money  upon  Setting  Aside  Forfeiture. 
— Where  money  is  deposited  as  bail  and  for- 
feited, and  the  forfeiture  is  subsequently  set 
aside  and  discharged,  the  money  may  be  re- 
covered back.  Arquette  v.  Marshall  County, 
75  Iowa  191. 

Recovery  of  Payment  Made  under  Duress. — 
Unless  established  by  satisfactory  evidence 
that  the  circumstances  of  an  arrest  were  such 
as  to  authorize  the  officer  to  make  it  without 
the  previous  issue  of  a  warrant,  the  payment 
of  money  by  the  person  arrested,  as  a  substitute 
for  bail  for  his  appearance,  and  to  avoid  im- 
prisonment, is  to  be  deemed  an  involuntary 
payment,  and  the  sum  so  paid  may  be  recovered 
by  him  in  an  action  against  the  city  as  money 
by  it  had  and  received  for  the  use  of  the  plain- 
tiff.   Reinhard  v.  Columbus,  49  Ohio  St.  257. 

When  Recovery  cannot  be  Had. — Where  a 
sheriff  accepted  money  in  lieu  of  bail,  it  was 
held  in  Smart  v.  Cason,  50  111.  195,  that  the 
act  was  unauthorized  and  illegal;  but  that 
the  prisoner  could  not  recover  it  back,  since 
he  was  in  pari  delicto,  being  a  party  to  the 
sheriff's  misdemeanor  in  wrongfully  discharg- 
ing the  prisoner  and  obstructing  justice. 

Where  a  defendant's  attorney  made  a  de- 
posit in  lieu  of  bail  for  the  appearance  of  his 
principal  before  the  superior  court,  and  the 
money  was  subsequently  returned  to  him  by 
the  city  treasurer,  it  was  held  that  such  re- 
payment was  justified,  as  the  defendant  had 
held  the  attorney  out  ar  being  his  agent,  and 


consequently  he  could  not  recover  the  money 
of  the  city.    Jackson  v.  Rome,  78  Ga.  343. 

Recovery  by  Creditors  against  Officer  Wrong- 
fully Taking. — Under  the  general  authority 
giving  a  recorder  power  to  take  bail,  he  is 
not  authorized  to  receive  a  deposit  of  money 
in  lieu  thereof;  and,  should  he  do  so,  his  act 
would  be  regarded  as  void,  and  he  would  be 
liable  to  the  creditors  of  the  defendant.  Eagan 
v.  Stevens,  39  Hun  (N.  Y.)  311. 

Although  the  mayor  has  no  authority  to 
accept  money  in  lieu  of  bail,  nevertheless  an 
attaching  creditor  of  a  prisoner  who  has  de- 
posited money  with  the  mayor  as  bail  cannot 
recover  from  the  city,  unless  he  shows  that 
the  prisoner  was  his  debtor  at  the  time  of  the 
deposit,  or  that  it  was  made  in  fraud  of  credit- 
ors.    Columbus  f .  Dunnick,  41  Ohio  St.  602. 

1.  Number  of  Sureties. — 1  Bac.  Abr.  ^93  ;  Rex 
W.Shaw,  6D.  &  R.  154, 16  E.  C .  L.  260 ;  Egerton 
v.  Morgan,  Bulst.  84;  Farington's  Case,  T. 
Jones  222 ;  Rex  v.  Judd,  2  T.  R.  255.  And  see 
Castell  v.  Bambridge,  2  Stra.  854. 

2.  U.  S.  v..  Hamilton,  3  Dall.  (U.  S.)  17. 

3.  Recognizance  with  One  Surety  Valid. — In 
State  v.  Benton,  48  N.  H.  551,  the  court  said  : 
"  The  law  requiring  two  sureties  was  not  en- 
acted for  the  benefit  of  respondents  or  sureties, 
but  for  the  security  of  the  state;  and  although 
there  was  an  omission  on  the  part  of  the  state 
officials  to  insist  on  a  compliance  with  the 
statute,  this  surely  cannot  make  their  miscon- 
duct in  not  requiring  additional  security  a 
reason  for  depriving  the  state  of  the  security 
which  was  given.  Individuals,  in  many  in- 
stances, are  allowed  to  waive  statute  require- 
ments enacted  for  their  own  benefit,  and  it 
seems  reasonable,  in  a  case  like  the  present, 
that  the  state  should  have  the  same  privilege." 
To  the  same  effect  see  State  v.  Baker,  50  Me. 
45;  Com.  v.  Porter,  1  A.  K.  Maish.  (Ky.)44; 
Matthews  v.  State,  92  Ala.  89. 

4.  Qualifications  of  Bail — At  Common  Law. — A 
magistrate  has  no  right  to  reject  bail  on  ac- 
count of  their  character  or  political  opinions 
if  he  is  satisfied  of  their  pecuniary  sufficiency. 
Reg.  v.  Badger,  4  C^B.  468,  4q  E.  C.  L.  468, 
D.  &  M.  375,  7  Jur.  216,  12  L.  J.  M.  C.  66. 

The  defendant's  attorney  may  be  bail  for 
him,  for  the  rule  that  no  attorney  or  officer  of 
the  court  shall  be  hail  does  not  extend  to 
criminal  cases.  1  Bacon's  Abr.  594;  Rex  v. 
Bowes,  Doug.  467,  note. 

Prohibitory  Acts — Attorneys  at  Law. — The  act 
of  the  Legislature  prohibiting  certain  courts 
in  Jefferson  county  from  accepting  attorneys 
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certain  classes  of  persons,  but  these  statutes  have  been  construed  to  be 
only,  and  if  such  persons  are  in  fact  accepted  as  bail  they  are 

bound.1 

VIII.  Justification  of  Sureties. — If  required  to  do  so,  bail  must  justify  in 
criminal  as  well  as  in  civil  cases.2  The  statements  under  oath  of  a  person 
offering  himself  as  bail,  as  to  the  value  of  his  property,  are  material,  and  if 
they  arc  w  ilfully  and  corruptly  false,  he  is  liable  to  a  conviction  of  perjury.3 

IX.  Indemnification  of  Sureties — 1.  By  Principal — For  Amount  of  Penalty. — For 
obvious  reasons  of  public  policy  the  law  will  not  imply  an  obligation,  nor  will 
it  enforce  an  express  agreement,  on  the  part  of  the  principal,  to  indemnify 
his  bail  against  the  amount  of  the  penalty  incurred  by  his  default.4 


at  law  as  sureties  or  bail  is  not  unconstitu- 
tional.    Johnson  v.  Com.,  2  Duv.  (Ky.)  410. 

1.  Statutes  Defining  Security  Directory  Only. — 

The  statute  directing  that  no  counselor  at 
law,  etc.,  shall  he  bail  in  any  criminal  action,  is 
merely  directory,  and  a  bail  bond  upon  which 
a  counselor  is  surety  will  be  valid  against 
him.  Jack  v.  People,  19  111.  57;  State  v. 
Jones,  29  Ark.  127;  Sherman  v.  State,  4  Kan. 
570.  And  see  Cook  v.  Caraway,  29  Kan.  43; 
Potter  v.  Payne,  31  Kan.  221. 

Notwithstanding  the  statute  requires  that 
bail  shall  be  residents  of  the  state,  if  a  non- 
resident is  in  fact  accepted  as  bail  he  is 
bound  by  his  recognizance.  Com.  v.  Ram- 
say, 2  Duv.  (Ky.)  385. 

Right  of  Prisoner  to  Choose  His  Bail. — Stran- 
gers cannot  be  permitted  to  become  bail  for 
a  man  without  his  consent.  The  giving  of  bail 
constitutes  a  contract  between  the  principal 
and  his  sureties,  and  the  principal  has  a  right 
to  determine  for  himself  whether  he  will 
assume  the  obligations  of  such  a  person  or 
not.  They  cannot  be  imposed  upon  him 
against  his  will.  In  the  view  of  the  law,  a 
person  who  has  been  admitted  to  bail  is  at  all 
times  in  the  custody  of  his  sureties,  who  may 
break  into  his  house,  retake  him,  and  may  even 
arrest  him  on  Sunday,  always  holding  him,  as 
it  were,  at  the  end  of  a  string.  The  controlling 
power  of  the  bail  over  the  principal  is  one  that 
can  be  exercised  at  all  times  and  in  all  places. 
A  person  is  entitled  to  choose  whether  he  will 
give  any  one  else  this  dominion  over  him,  or 
will  remain  in  the  custody  of  the  sheriff.  Peo- 
ple v .  Davidson,  67  How.  Pr.  (N.  Y.  Supreme 
Ct.)  416. 

Upon  an  indictment  being  found,  a  recog- 
nizance was  entered  into  by  a  person  as  surety 
for  the  appearance  of  the  party  indicted,  but 
the  latter  was  not  served  with  process  and  did 
not  enter  into  the  recognizance.  It  was  held 
that  the  recognizance  was  a  nullity;  that  a 
person  cannot  become  surety  for  another  with- 
out that  other's  consent.  People  v.  Slayton, 
1  111.  329. 

2.  justification  of  Sureties. — People  v.  Ver- 
milyea,  7  Cow.  (N.  Y.)  108. 

It  is  the  duty  of  a  magistrate  to  ascertain  the 
pecuniary  sufficiency  of  persons  tendered  as 
bail,  but  he  ought  not  to  interfere  in  any  way 
to  dissuade  them  from  entering  upon  the  ob- 
ligation.   Reg.  v.  Saunders,  2  Cox  C.C.  249. 

Subsequent  Insolvency  of  Bail. — Where  the 
bail  was  perfectly  good  at  the  time  of  justifica- 
tion, the  prisoner  cannot  be  rearrested  and 


compelled  to  give  other  security  because  the 
bail  has  since  become  insolvent.  Reg.  v. 
Johnson,  7  Jur.  1038,  1  D.  &  L.  132.  And  see 
Ingram  v.  State,  27  Ala.  17. 

3.  Com.  v.  Butland,  119  Mass.  317. 

4.  Indemnification  of  Bail — No  Obligation  on 
Part  of  Principal  Implied. — In  Highmore  on 
Bail,  p.  204,  it  is  said:  "The  penalty  in  the 
recognizance  is  no  other  than  as  a  bond  to 
compel  the  bail  to  a  due  observation  thereof, 
and  has  no  connection  with  the  principal ;  they 
could  not  sue  him  thereon  for  money  paid  to 
his  vise  or  on  his  account,  for  it  was  paid  on 
their  own  account,  and  for  their  own  neglect." 
See  Littleton  v.  State,  46  Ark.  413. 

Where  bail  is  given  in  a  criminal  proceed- 
ing there  is  no  contract  on  the  part  of  the 
person  bailed  to  indemnify  the  person  who 
became  bail  for  him.  There  is  no  debt,  and, 
with  respect  to  the  person  who  bails,-there  is 
hardly  a  duty.  Cripps  v.  Hartnoll,  4B.  &  S. 
414,  116  E.  C.  L.  414. 

In  U.  S.  v.  Ryder,  no  U.  S.  729,  the  court, 
referring  to  the  decision  in  the  case  of  Cripps 
v.  Hartnoll,  just  cited,  said:  "This  decision 
has  not,  so  far  as  we  are  aware,  been  shaken 
by  any  subsequent  case  in  England  or  in 
this  country;  and  we  think  it  is  based  on 
very  satisfactory  grounds.  This  may  be 
more  apparent  when  we  consider  the  pe- 
culiar character  and  objects  of  bail  in  crim- 
inal cases  as  compared  with  the  object  and 
purposes  of  bail  in  civil  cases.  The  object  of 
bail  in  civil  cases  is  either  directly  or  indi- 
rectly to  secure  the  payment  of  a  debt  or  other 
civil  duty,  whilst  the  object  of  bail  in  criminal 
cases  is  to  secure  the  appearance  of  the  princi- 
pal before  the  court  for  the  purposes  of  pub- 
lic justice.  Payment  by  the  bail  in  a  civil 
case  discharges  the  obligation  of  the  principal 
to  his  creditor,  and  is  onlv  required  to  the  ex- 
tent of  that  obligation,  whatever  may  be  the 
penalty  of  the  bond  or  recognizance;  whilst 
payment  by  the  bail  of  their  recognizance  in 
criminal  cases,  though  it  discharges  the  bail, 
does  not  discharge  the  obligation  of  the  prin- 
cipal to  appear  in  court ;  that  obligation  still 
remains,  and  the  principal  may  at  any  time 
be  retaken  and  brought  into  court.  To  enable 
the  bail,  however,  to  escape  the  payment  of 
their  recognizance,  by  performing  that  which 
the  recognizance  bound  them  to  do,  the  gov- 
ernment will  lend  them  its  aid  in  every  proper 
way,  by  process  and  without  process,  to  seize 
the  person  of  the  principal,  and  compel  his 
appearance.  This  is  the  kind  of  subrogation 
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Effect  of  Contract  to  indemnify  Sureties. — And  notwithstanding  such  contracts  are  not 
enforceable,  where  it  appears  that  persons  offered  as  bail  have  taken  a  bond  of 
indemnity  from  the  principal  it  has  been  considered  proper  to  refuse  them.1 

For  Costs  and  Expenses. — It  has,  however,  been  held  that  indemnification  for 
costs  and  expenses  is  not  opposed  to  public  policy,  and  such  an  obligation 
has  been  implied  and  enforced.2 


which  exists  in  criminal  cases,  namely,  subro- 
gation to  the  means  of  enforcing  the  perform- 
ance of  the  thing  which  the  recognizance  of 
bail  is  intended  to  secure  the  performance  of, 
and  not  subrogation  to  the  peculiar  remedies 
which  the  government  may  have  for  collecting 
the  penalty;  for  this  would  be  to  aid  the  bail 
to  get  rid  of  their  obligation,  and  to  relieve 
them  from  the  motives  to  exert  themselves  in 
securing  the  appearance  of  the  principal.  Sub- 
rogation to  the  latter  remedies  would  clearly 
be  against  public  policy  by  subverting,  as  far 
as  it  might  prove  effectual,  the  very  object  and 
purpose  of  the  recognizance.  *  *  *  If  pay- 
ment of  the  recognizance  operated  as  a  satis- 
faction or  composition  of  the  crime,  then  the 
subrogation  contended  for  might  be  free  from 
this  objection  ;  for  then  the  government  would 
be  satisfied  in  regard  to  the  principal  matter 
intended  to  be  secured."  See  also  Dunkin  v. 
Hodge,  46  Ala.  523.  But  see  Simpson  v.  Rob- 
ert, 35  Ga.  180;  Revnolds  v.  Harral,  2  Strobh. 
(S.  Car.)  87;  People  v.  Skidmore,  i7Cal.  260. 

Transfer  of  Property  to  Securities. — The  fact 
that  persons  offered  as  bail  have  received 
transfers  of  property,  without  consideration, 
from  friends  of  the  defendant,  to  enable  them 
to  qualify,  is  not  an  objection  to  them  as  bail. 
But  it  would  seem  to  be  otherwise  if  the  trans- 
fer had  been  made  by  the  defendant  himself. 
People  v.  Ingersoll,  14  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  23. 

1.  Contract  of  Indemnity  by  Principal — A  Dis- 
qualification of  Sureties. — Where,  in  U.  S.  v. 
Simmons,  47  Fed.  Rep.  575,  it  appeared  that 
a  contract  of  indemnity  had  been  entered  into 
between  the  prisoner  and  the  persons  whom 
he  tendered  as  bail,  the  court  refused  to  ac- 
cept the  latter.  The  court  said:  "Surely,  it 
would  show  a  lack  of  caution  to  accept  as  bail, 
under  such  circumstances,  persons  who  have 
taken  from  the  accused  a  bond  of  indemnity, 
whereby,  so  far  as  within  their  power,  they 
have  relieved  themselves  from  all  responsi- 
bility for  the  accused.  *  *  *  It  is  true  that 
the  contract  of  indemnity  which  they  have 
secured  will  not  be  enforced  by  the  courts, 
but  nevertheless  they  have  made  themselves 
parties  to  such  a  contract;  they  stand  before 
the  court  relying  upon  the  performance  of 
the  contract  of  indemnity  by  the  defendant, 
and,  by  taking  such  a  contract,  they  have  dis- 
closed an  intention  to  avoid,  so  far  as  in  them 
lies,  any  pecuniary  loss  on  their  part  in  case 
the  accused  should  flee,  and  to  deprive  them- 
selves of  any  motive  for  vigilance  to  prevent 
his  flight.  The  possibility  of  flight  by  the 
defendant  has  been  a  subject  of  contemplation 
by  them,  and  they  have  done  all  that  they  can 
do  to  enable  him  to  flee  without  notice  to 
them,  and  to  relieve  him  from  all  sense  of  ob- 
ligation towards  them  to  avoid  making  them 


responsible  upon  their  recognizance.  *  *  * 
It  seems  to  me  entirely  plain  that  it  is  my 
duty  to  decline  to  accept  a  bail  so  situated  in 
a  case  like  this." 

2.  Indemnification  for  Costs  and  Expenses. — 
The  plaintiff  became  bail  for  the  defendant, 
who  was  indicted  for  conspiracy,  and  con- 
victed. By  force  of  the  statute  5  and  6  W.  & 
M.,  c.  11,  §  3,  the  defendant  and  his  bail  be- 
came liable  for  the  costs  of  the  prosecution. 
The  costs  were  accordingly  taxed,  but  not 
paid,  and  thereupon  the  recognizance  was 
estreated  and  the  plaintiff  was  compelled  to 
pay  them,  and  he  brought  this  action  upon  an 
implied  undertaking  on  the  part  of  the  de- 
fendant to  indemnify  him  against  the  conse- 
quences of  the  obligation  entered  into  by  him 
on  his  behalf.  The  court  said:  "The  rule 
was  moved  on  the  ground  that  a  contract  in  a 
criminal  case,  to  indemnify  the  bail  against 
the  consequences  of  a  default  of  the  princi- 
pal's appearance  on  the  trial  of  the  indict- 
ment, is  contrary  to  public  policy,  and  there- 
fore that  the  law  will  not  presume  any  such 
contract.  It  is  unnecessary  to  decide' that 
point  on  the  present  occasion,  although  we 
are  inclined  to  think  the  objection  well 
founded,  and  that  such  a  contract  would  be 
contrary  to  public  policy,  inasmuch  as  it 
would  be  in  effect  giving  the  public  the  se- 
curity of  one  person  only  instead  of  two. 
But,  as  it  is  admitted  that  there  is  nothing 
illegal  or  contrary  to  public  policy  in  the 
other  alternative,  viz.,  the  contract  to  in- 
demnify the  bail  against  the  prosecutor's 
costs,  we  need  not  embarrass  ourselves  with 
the  consideration  whether  or  not  the  law 
would  infer  an  indemnity  as  to  the  rest.  An 
express  contract  to  indemnify  against  costs 
would  not  be  illegal,  and  consequently  there 
can  be  no  reason  why  the  law  should  not 
imply  an  indemnity  under  the  circumstances. 
*  *  *  Upon  the  whole,  we  are  of  opinion 
that  there  is  no  illegality  in  the  contract  on 
which  the  plaintiff  relies,  and  that  he  is  en- 
titled to  recover."  Jones  v.  Orchard,  16  C. 
B.  614,  81  E.  C.  L.  614. 

Bail  may  recover  from  their  principal  ex- 
penses incurred  incidental  to  the  engagement. 
Petersd.  on  Bail  517. 

Where  a  person  becomes  bail  for  another, 
and  the  latter  absconds,  the  bail  is  entitled  to 
recover  his  expenses  in  sending  after  the  prin- 
cipal to  take  him.  Fisher  v.  Fallows,  5  Esp. 
171;  Harp  v.  Osgood,  2  Hill  (N.  Y.)  216. 

Recovery  of  Money  Deposited  as  Indemnity. — 
A  principal,  who  had  been  required  to  find 
sureties  for  his  good  behavior  for  a  specified 
period,  deposited  money  with  his  surety  upon 
the  condition  that  it  was  to  be  retained  by 
the  surety  for  his  protection  against  the  prin- 
cipal's default,  and,  at  the  expiration  of  the 
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2.  By  Third  Parties. — Contracts  of  indemnity  made  with  sureties  by 
third  parties  do  not  come  within  the  reason  of  the  rule  above  stated.  They 
are  enforceable  at  law,1  and,  not  being  within  the  statute  of  frauds,  need  not 
be  in  writing.* 

X.  The  Undertaking — 1.  Definitions. — a  Recognizance  is  an  obligation  of 

record,  entered  into  before  some  court  or  magistrate  duly  authorized  to  take 
it,  with  condition  to  do  some  particular  act.  In  criminal  cases  the  usual  con- 
dition is  for  the  accused  to  appear  and  stand  trial.3 


period,  was  to  be  returned.  In  an  action  to 
recover  the  money  so  deposited,  it  was  held 
that  the  contract  of  indemnity  was  illegal,  and 
the  court  refused  to  interfere  to  enforce  the 
recovery.  Herman  v.  Jeuchner,  15  B. 
Div.  561,  ov erruling  Wilson  v.  Strugnell,7 
B.  Div.  548. 

1.  Harp  v.  Osgood,  2  Hill  (N.  Y.)  216; 
Stevens  v.  Hay,  61  111.  399. 

2.  Indemnification  by  Third  Parties — Statute 
of  Frauds. — The  defendant  requested  the  plain- 
tiff to  become  bail  for  the  appearance  of  his 
daughter  to  take  her  trial  upon  an  indictment, 
and,  in  consideration  thereof,  verbally  agreed 
to  indemnify  the  plaintiff  against  all  liability 
in  respect  thereof.  The  person  bailed  not  ap- 
pearing, the  recognizance  was  estreated,  and 
the  plaintiff  incurred  other  expenses  thereunto 
incidental.  In  an  action  brought  by  the  plain- 
tiff to  recover  the  amount  of  these  expenses, 
it  was  contended,  on  behalf  of  the  defendant, 
that  under  section  4  of  the  Statute  of  Frauds 
the  plaintiff  was  not  entitled  to  recover,  inas- 
much as  it  was  sought  to  charge  the  defend- 
ant upon  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  the 
agreement  upon  which  the  action  was  brought 
not  being  in  writing,  and  there  being  no  note 
->r  memorandum  thereof.  It  was  held  that  the 
♦>ail  having  been  given  for  the  appearance  of 
».he  criminal,  and  not  for  the  purpose  of  an- 
swering a  debt  or  default  in  a  civil  case,  the 
statute  did  not  apply,  and  judgment  was  en- 
iered  for  the  plaintiff.  Cripps  v.  Hartnoll, 
(  8.  &  S.  414,  116  E.  C.  L.  414,  10  Jur.  N.  S. 
;oo. 

3.  England. — Anonymous,  6  Mod.  231 ; 
Ex  p.  Williams,  13  Price  673;  2  Black.  Com. 

J41- 

California. — Mendocino  County  v.  Lamar, 
30  Cal.  627. 

Illinois. — Shattuck  v.  People,  5  111.  479; 
Banta  v.  People,  53  HI.  434;  Bloomington  v. 
Heiland,  67  111.  278. 

Indiana. — Vierling  v.  State,  33  Ind.  218; 
Kearns  v.  State,  3  Blackf.  (Ind.)  334. 

Kansas. — Gay  v.  State,  7  Kan.  394;  State 
v .  Weatherwax,  12  Kan.  463 ;  State  v.  Esta- 
brook,  29  Kan.  739. 

Maine. — State  v.  Howley,  73  Me.  552;  State 
v.  Chandler,  79  Me.  172. 

Mississippi. — Pace  v.  State,  25  Miss.  54. 

Missouri. — State  v.  Randolph,  22  Mo.  478. 

Nebraska. — Irwin  v.  State,  10  Neb.  325; 
King  v.  State,  18  Neb.  375. 

New  Hampshire. — State  v.  Dowd,  43  N. 
H.  455;  State  v.  Walker,  56  N.  H.  176. 

New  York. — People  v.  Felton,  36  Barb. 
CX.  Y.)  433;  People  v.  Kane,  4  Den.  (N.  Y.) 
531 ;  People  v.  Van  Eps,  4  Wend.  (N.  Y.) 


472. 


People  v.  Huggins,  10  Wend.  (N.Y.) 


Ohio. — State  v.  Crippen,  1  Ohio  St.  399. 
Oregon. — State  v.  Hays,   2  Oregon  314; 
Colvig  v.  Klamath  County,  16  Oregon  244. 

Pennsylvania. — Respublica  v.  Cobbet,  3 
Dall.  (Pa.)  467;  McMicken  v.  Com.,  58  Pa. 
St.  213. 

Tennessee. — Pugh  v.  State,  2  Head  (Tenn.) 
227.  , 

Texas. — Lawton  v.  State,  5  Tex.  270. 
Vermont. — State  Treasurer  v.  Merrill,  14 
Vt.  65. 

Nature  of  Recognizance. — At  common  law  a 
recognizance  had  some  of  the  qualities  of  a 
judgment.  It  would  uphold  an  execution  to 
levy  the  amount,  and,  in  favor  of  the  sovereign, 
it  bound  the  lands  of  the  cognizor.  But  in 
New  York,  a  recognizance  is  only  evidence 
of  a  debt,  and  does  not  in  any  case  bind  land. 
People  v.  Kane,  4  Den.  (N.  Y.)  530. 

A  recognizance,  when  filed,  is  in  the  nature 
of  a  conditional  judgment  of  record.  Adair 
v.  State,  1  Blackf.  (Ind.)  200.  See  M'Carty  v. 
State,  1  Blackf.  (Ind.)  338. 

A  recognizance,  though  taken  in  a  criminal 
proceeding,  is  collateral  to  such  proceeding, 
and  is  in  its  nature  a  civil  matter.  State  v. 
Chandler,  79  Me.  172. 

The  Object  of  a  Recognizance  is  not  to  enrich 
the  treasury,  but  to  combine  the  administra- 
tion of  justice  with  the  convenience  of  a  party 
accused  but  not  convicted.  It  would  be  un- 
reasonable to  superadd  the  penalty,  intended 
only  to  insure  punishment,  to  the  punishment 
itself.    State  v.  Denny,  10  La.  Ann.  335. 

Must  Be  of  Record — "  A  recognizance  is  an 
obligation  of  record.  Without  record,  there 
is  no  recognizance."  Mendocino  County  v. 
Lamar,  30  Cal.  627.  See  People  v.  Huggins, 
10  Wend.  (N.  Y.)  472;  Vierling  v.  State,  33 
Ind.  218;  Pugh  v.  State,  2  Head  (Tenn.)  227. 

Its  Truth  Not  Traversable.  —  In  State  v. 
Kruise,  32  N.  J.  L.  313,  the  court  said  that  a 
recognizance  "  is  not  simply  the  acknowledg- 
ment of  a  debt,  but  it  is  the  acknowledgment 
of  a  debt  of  record.  Until  the  acknowledg- 
ment becomes  the  record  of  a  court,  it  is  not, 
speaking  with  legal  exactness,  a  recognizance. 
The  acknowledgment  of  the  debt  constitutes 
but  a  part  of  the  obligation  ;  to  its  completion, 
filing  as  of  record,  in  a  court  of  record,  is  in- 
dispensable. Nor  is  this  mere  form ;  for  it 
is  to  be  remembered  that  this  species  of  se- 
curity has,  in  substance,  many  of  the  qualities 
of  a  judicial  record.  It  imports  absolute 
verity ;  its  truth  is  no  more  traversable  than 
is  the  truth  of  a  judgment."  Welborn  v.  Peo- 
ple, 76  111.  518;  People  v.  Watkins.  19  111. 
117.    See  Johnston  v.  People,  31  111.  469. 


686 


Volume  III. 


The  Undertaking. 


BAIL  AND  RECOGNIZANCE. 


Definitions. 


A  Bail  Bond  is  an  obligation  under  seal  given  by  the  accused  with  one  or 
more  sureties,  and  made  payable  to  the  proper  officer,  with  condition  to  be 
void  upon  the  performance  by  the  accused  of  such  acts  as  he  may  legally  be 
required  to  perform.1 

A  Recognizance  Differs  from  a  Bail  Bond  merely  in  the  nature  of  the  obligation 
created.  The  former  is  an  acknowledgment  of  record  of  an  existing  debt ; 
the  latter,  which  is  attested  by  the  signature  and  seal  of  the  obligor,  creates 
a  new  obligation.2 

A  Recognizance,  or  Bail  Bond,  Dates  from  its  signature,  not  from  its  approval  ;3  but 


Bonds  and  Recognizances  Alike  in  Legal  Effect. 

— In  Swan  v.  U.  S.,  3  Wyoming  151,  it  was 
held  that  though  the  United  States  statute 
(Rev.  Stat.  U.  S.,  §  1014),  providing  for  the 
release  on  bail  of  one  who  has  committed  a 
crime  against  the  United  States,  has  refer- 
ence to  the  giving  of  a  recognizance  rather 
than  a  bond,  as  a  means  of  securing  the  of- 
fender, yet  the  territorial  act  (Dec.  13,  1879) 
providing  for  a  bail  bond  in  no  way  conflicts 
therewith,  and  the  bond  given  by  an  offender 
is  valid  and  can  be  enforced. 

A  Statutory  Undertaking  for  Bail  is  not  a 
recognizance,  but  a  simple  contract  to  pay 
money  on  certain  conditions.  It  has  none  of 
the  qualities  of  a  recognizance,  and  the  rules 
applicable  thereto  do  not  apply  to  it.  State 
v.  Hays,  2  Oregon  314.  See  also  Hicks  v. 
State,  3  Ark.  313.  Compare  Colvig  v.  Klam- 
ath County,  16  Oregon  244. 

Mode  of  Taking. — At  common  law  the  mode 
of  taking  a  recognizance  in  criminal  cases  is 
for  the  court  or  magistrate  taking  the  same  to 
state  at  large,  to  the  bail,  the  obligation  en- 
tered into  and  its  condition,  to  which  they  as- 
sent. A  short  minute  of  this  is  made  at  the 
time,  but  it  need  not  be  signed,  and  from  this, 
at  leisure,  a  formal  record  of  the  recognizance 
is  prepared.  This  is  to  be  filed  in  the  court 
where  the  party  is  bound  to  appear,  and  it 
thus  becomes  a  record  of  that  court.  Gay  v. 
State,  7  Kan.  394;  Com.  v.  M'Neill,  19  Pick. 
(Mass.)  127;  People  v.  Kane,  4  Den.  (N.Y.) 
530;  State  v.  Cherry,  2  Dev.  (N.  Car.)  550; 
State  v.  Mills,  2  Dev.  (N.  Car.)  555;  Com.  -'. 
Emery,  2  Binn.  (Pa.)  434. 

In  Missouri  it  is  provided  by  statute,  for  the 
better  security  of  the  party  against  mistake  or 
design,  that  all  recognizances  that  are  taken 
in  open  court  shall  be  entered  in  the  minutes, 
and  the  substance  read  to  the  party  ;  and,  where 
taken  out  of  court,  that  they  shall  be  in 
writing  and  signed  by  the  persons  to  be  bound. 
State  v.  Randolph,  22  Mo.  474. 

1.  See  Bouv.  L.  Diet. ;  Rapalje  &  Lawrence 
L.  Diet.;  Century  Diet. 

A  Bail  Bond  is  an  undertaking  entered  into  by 
the  defendant  and  his  sureties  for  the  appear- 
ance of  the  principal  therein,  before  some  court 
or  magistrate,  to  answer  a  criminal  accusation  ; 
it  is  written  out  and  signed  by  the  defendant  and 
his  sureties.  Clark's  Crim.  Laws  of  Texas, 
art.  1 105. 

2.  Bond  and  Recognizance  Distinguished. — In 
People  v.  Kane,  4  Den.  (N.  Y.)  530,  the  court 
said  that  "in  form  there  is,  to  a  certain  ex- 
tent, a  similarity  between  a  bond  and  a  recog- 
nizance ;  and  they  agree  in  this,  that  an  action 


of  debt  will  lie  on  each.  But  here  the  analogy 
ceases.  A  bond  is  always  sealed  by  the  obli- 
gor, but  a  recognizance  need  not  be.  A  bond 
creates  a  debt  by  specialty,  a  recognizance 
one  by  record.  In  the  latter  respect  it  is 
like  a  judgment,  and,  in  its  nature,  equally 
conclusive  on  the  recognizors,  infants  as  well 
as  adults.  In  every  point  of  view  a  recogni- 
zance is  intrinsically  different  from  and  su- 
perior to  a  bond  or  other  specialty."  State  v. 
Crippen,  1  Ohio  St.  399;  State  v.  McGuire,  42 
Minn.  27. 

Bond  may  Satisfy  Statute  for  Recognizance, 
and  Vice  Versa. — A  bond  to  the  people  in  the 
usual  form,  signed  by  the  parties  and  ap- 
proved by  two  justices  of  the  peace,  is  a  suffi- 
cient recognizance  of  bail  under  the  Colorado 
statute.    People  v.  Mellor,  2  Colo.  705. 

In  Connecticut  it  has  been  held  that  a  re- 
cognizance is  a  bond  in  the  strict  sense  of  the 
word,  and,  where  adapted  to  the  nature  of  the 
case,  will  answer  the  requirements  of  a  bond 
in  the  statute.  New  Haven  v.  Roger,  32 
Conn.  221. 

In  Oregon  a  bail  bond  is  like  a  recognizance 
at  common  law.  Colvig  v.  Klamath  County, 
16  Oregon  244. 

3.  The  Date  of  the  signature  of  a  bail  bond, 
and  not  the  date  of  its  approval  by  the  sheriff, 
fixes  its  date;  and  where  the  scire  facias  upon 
a  forfeited  bond  alleged  its  execution  on  the 
1st  day  of  February,  1885,  and  a  bond  dated 
December  13,  1884,  and  approved  February  1, 
1885,  was  admitted  in  evidence,  it  was  held 
that  the  variance  was  fatal,  and  that  the  trial 
court  erred  in  holding  that  the  date  of  the  ap- 
proval of  the  bond  fixed  the  date  of  its  execu- 
tion. Faubion  v.  State,  21  Tex.  App.  495. 
See  also  Holt  v.  State,  20  Tex.  App.  271. 

A  recognizance  taken  by  the  sheriff,  which 
bore  date  the  day  after  that  of  his  approval  of 
it,  was  held  not  to  be  invalid,  since  it  became 
a  record  only  from  the  time  it  was  filed  in 
the  clerk's  office.  Mooney  v.  People,  81  111. 
134- 

In  State  v.  Bradley,  1  Blackf.  (Ind.)  83,  it 
was  held  that  the  date  of  a  recognizance  for 
the  defendant's  appearance  might  be  the  date 
on  which  he  was  recognized  to  appear.  Com- 
pare Com.  v.  Harley,  7  Met.  (Mass.)  467, 
where  it  was  held  that  a  recognizance  on  ap- 
peal could  not  be  made  for  the  appearance  of 
the  accused  at  the  Supreme  Judicial  Court 
then  in  session. 

The  failure  to  name,  in  a  recognizance,  the 
year  in  which  it  is  taken  will  not  invalidate 
it.    Kellogg  v.  State,  43  Miss.  57;  People  v. 
Welch,  47  How.  Pr.  (N.  Y.  C.  PI.)  420. 
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the  date  of  acknowledgment  or  approval  may  be  looked  to  in  order  to  fix  a 
date  otherwise  uncertain.1 

2.  Essentials  to  Validity— a.  AUTHORITY  and  Process  UNDER  Which 
TAKEN. — It  Is  necessary  primarily  to  the  validity  of  a  bail  bond,  or  recogni- 
zance, that  the  court  or  officer  taking  the  same  should  be  vested  with  juris- 
diction and  authority  to  do  so.2    An  undertaking  that  is  void  as  a  statutory 


1.  Fixed  by  Date  of  Acknowledgment. — Where 
there  is  no  date  on  a  bail  bond,  the  date  of 
the  acknowledgment  thereof  by  the  surety 
will  fix  the  date  of  its  execution,  although 
the  acknowledgment  is  dated  two  months 
later  than  the  certificates  upon  the  bond  of 
the  sheriff  and  clerk  as  to  the  sufficiency  of 
the  surety.  Williamson  v.  State,  32  Tex. 
Crim.  Rep.  213. 

Fixed  by  Date  of  Approval. — Where  a  bail 
bond  contained  no  other  date  than  "Witness 

our  hands  this    day  of   ,    A.  D. 

187-,"  and  the  sheriff's  approval  at  the  foot 
was  dated  February  1,  1876,  it  was  held  that 
the  date  of  the  sheriff's  approval  sufficiently 
fixed  the  date  of  the  bond,  and  also  made  cer- 
tain the  "  next  term  "  of  the  court,  to  which 
the  bond  was  returnable.  Ake  v.  State,  4 
Tex.  App.  126. 

2.  Bail  Bond  Taken  without  Authority  Is  Void. 
—  Untied  States. — U.  S.  v.  Case,  8  Blatchf. 
(U.  S.)  250. 

Alabama. — Butler  v.  Foster,  14  Ala.  323; 
Antonez  v.  State,  26  Ala.  81  ;  State  v.  Brant- 
ley, 27  Ala.  44;  Grayr.  State,  43  Ala.  41. 

Arkansas. — Cooper  v.  State,  23  Ark.  278; 
Blevins  v.  State,  31  Ark.  53. 

Colorado. — Rupert  v.  People,  20  Colo.  424. 

Georgia. — Lamb  v.  Dillard,  94  Ga.  206, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  5. 

Illinois. — Solomon  v.  People,  15  111.  292. 

Indiana.  —  Blackman  v.  State,  12  Ind.  556; 
State  v.  Wenzel,  77  Ind.  428;  States.  Win- 
ninger,  81  Ind.  51. 

Iowa. — State  v.  Cannon,  34  Iowa  325.  See 
State  v.  District  Ct.,  84  Iowa  167. 

Kansas. — Morrow  v.  State,  5  Kan.  563. 

Kentucky. — Com.  v.  Littell,  1  A.  K.  Marsh. 
(Ky.)  566;  Madison  v.  Com.,  2  A.  K.  Marsh. 
(Ky.)  131 ;  Chinn  v.  Com.,  5  J.J.  Marsh.  (Ky.) 
29;  Branham  v.  Com.,  2  Bush  (Ky.)  3; 
Wallenweber  v.  Com.,  3  Bush  (Ky.)  68;  Du- 
gan  v.  Com.,  6  Bush  (Ky.x  305;  Schneider  v. 
Com.,  3  Mete.  (Ky.)  409;  Com.  v.  Roberts, 
1  Duv.  (Ky.)  199;  Com.  v.  Fisher,  2  Duv. 
(Ky.)  376;"  Bowman  v.  Com.,  14  B.  Mon. 
(Ky.)  313;  Com.  v.  Nichols  (Ky.  1896),  33  S. 
W.  Rep.  946. 

Louisiana. — State  v.  Herbert,  10 Rob.  (La.) 
41 ;  State  v.  Harper,  3  La.  Ann.  598;  State  v. 
Hays,  4  La.  Ann.  59;  State  v.  Vion,  12  La. 
Ann.  688;  State  v.  Collins,  19  La.  Ann.  145. 

Maine. — State  v.  Berry,  8  Me.  179;  State  v. 
Young,  56  Me.  219. 

Massachusetts. — Com.  v.  Loveridge,  11 
Mass.  337;  Com.  v.  Otis,  16  Mass.  198;  Com. 
v.  Canada,  13  Pick.  (Mass.)  86.  See  Vose  v. 
Deane,  7  Mass.  280 ;  Dow  v.  Prescott,  12  Mass. 
419. 

Michigan. — Townsend  v.  People,  14  Mich. 

388. 


Mississippi. — Jacquemine  v.  State,  48  Miss. 

280. 

Missouri. — State  v.  Ramsey,  23  Mo.  327; 
State  v.  Randolph,  26  Mo.  213;  State  v.  Nel- 
son, 28  Mo.  13;  State  v.  Ferguson,  50  Mo. 
409;  State  v.  Swope,  72  Mo.  399;  State  v. 
Caldwell,  124  Mo.  509;  State  v.  Watson,  54 
Mo.  App.  416. 

Nebraska . — Dickenson  v.  State,  20  Neb.  72. 

Neiv  York. — People  v.  Brown,  23  Wend. 
(N.  Y.)  47. 

Ohio. — Powell  v.  State,  15  Ohio  579;  State 
v.  Clark,  15  Ohio  595. 

Oregon. — Williams  v.  Shelby,  2  Oregon  144. 
See  also  Belt  v.  Spaulding,  17  Oregon  130. 

Tennessee. — State  v.  McCoy,  1  Baxt.  (Tenn.) 
in. 

Texas. — Busby  v.  State,  13  Tex.  136:  Jack- 
son v.  State,  13  Tex.  218;  Hodges  v.  State, 
20  Tex.  493;  State  v.  Russell,  24  Tex.  505 ; 
Holmes  v.  State,  44  Tex.  631. 

But  see  Jones  v.  Gordon,  82  Ga.  570. 

Bond  Taken  by  De  Facto  Officer  Valid.  — The 
right  of  an  officer  to  exercise  the  duties  of  his 
office  cannot  be  inquired  into  in  an  action  on 
a  bond  taken  by  him.  If  he  be  a  de  facto  offi- 
cer, who  has  authority  as  such  to  take  bail,  a 
bond  taken  by  him  is  valid.  Pack  v.  State,  23 
Ark.  236;  People  v.  Meacham,  74  111.  292; 
Blackman  v.  State,  12  Ind.  556;  State  v.  Gil- 
bert, 10  La.  Ann.  524;  Sturgeon  v.  Com. 
(Pa.  1888),  14  Atl.  Rep.  41. 

Illegal  Exercise  of  Authority. — In  Missouri, 
by  statute,  "  a  magistrate  may  adjourn  an  ex- 
amination of  a  prisoner  pending  before  him 
from  time  to  time,  as  occasion  requires,  not 
exceeding  ten  days  at  one  time."  At  the  re- 
quest of  a  prisoner  charged  with  violating  the 
revenue  law,  a  United  States  commissioner 
adjourned  the  examination  for  nineteen  days, 
and  ordered  the  accused  to  find  bail  to  appear 
before  him  at  that  time.  In  an  action  on  the 
recognizance  it  was  held  that  the  order  was 
not  only  without  authority  of  law,  but  con- 
trary to  law,  and  that  a  recognizance  given  in 
pursuance  thereof  was  void.  U.  S.  v.  Horton, 
2  Dill.  (U.  S.)  94. 

Binding  Two  Principals  in  One  Ball  Bond. — A 
bail  bond  upon  which  two  principals  are 
jointly  bound  for  their  appearance  is  contrary 
to  the  form  of  the  statute,  and  is  consequently 
without  authority,  and  a  bond  so  taken  is  void. 
Ferry  v.  Burchard,  21  Conn.  597. 

Before  Examination  or  Commitment. — Bail 
cannot  be  required  of  a  prisoner  before  ex- 
amination or  commitment,  and  a  bond  taken 
in  such  a  case  is  a  nullity.  State  v.  McCoy, 
1  Baxt.  (Tenn.)  in. 

A  recognizance  taken  in  a  justice's  court, 
before  any  written  complaint  has  been  filed 
against  the  principal,  as  required  by  the  Crim- 
inal Practice  Act,  is  void,  and  cannot  be 
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bond  for  the  want  of  such  authority  cannot  be  enforced  as  a  common-law 
obligation.1 

Authority  must  be  Strictly  Pursued. —  If  the  authority  under  which  the  bond  is 
taken  be  conferred  by  judicial  order  or  warrant,  such  authority  must  be 
strictly  pursued,  and  a  bond  taken  thereunder,  which  does  not  substantially 
conform  to  the  prescribed  conditions,  is  without  authority  and  is  void.2 

Validity  of  Process — Duress. — The  process  under  which  the  principal  is  arrested 
must  also  be  valid,  in  order  to  confer  upon  the  court  or  officer  accepting  bail 
jurisdiction  to  require  it;  and,  if  the  undertaking  be  exacted  of  the  principal 
by  duress  of  imprisonment,  it  will  be  void  as  to  him.3  Whether  or  not  the 
duress  of  the  principal  may  be  pleaded  by  the  bail  as  a  defense  is  a  matter 
which  has  been  the  subject  of  some  conflict  of  authority,  it  being  held  in 
some  jurisdictions  that  in  such  a  case  the  undertaking  is  totally  void,  and  con- 
sequently inoperative  upon  sureties  as  well  as  principal,4  but  the  weight  of 


enforced  against  sureties.  Deer  Lodge  County 
v.  At,  3  Mont.  168. 

1.  Unauthorized  Bond  Not  Good  as  a  Common- 
law  Obligation. — Com.  v.  Fisher,  2  Duv.  (  Ky.) 
376;  Dickenson  v.  State,  20  Neb.  72;  Powell 
v.  State,  15  Ohio  579;  State  v.  Clark,  15  Ohio 
595;  Williams  v.  Shelby,  2  Oregon  144.  See 
State  v .  Caldwell,  124  Mo.  509.  And  contra, 
Dennard  v.  State,  2  Ga.  137.  In  this  case  it 
is  held  that  a  bail  bond,  taken  by  an  unauthor- 
ized person,  though  not  good  as  a  statutory 
bond,  is  nevertheless  a  contract  between  the 
sureties  and  the  state,  and  is  good  as  such. 
The  cases  cited,  Bothomly  v.  Fairfax,  1  P. 
Wms.  334,  2  Vern.  750;  State  v.  Mayson,  2 
Nott.  &  M.  (S.  Car.)  425,  in  support  of  this 
latter  view,  seem  none  of  them  to  be  in  point. 

In  Tennessee  it  is  provided  by  statute  that 
every  bond  or  recognizance  deemed  good  or 
valid  as  a  common-law  bond  shall  be  good  as 
a  statutory  bond.  U.  S.  v.  Evans,  2  Flipp. 
(U.  S.)  605 ;  State  v.  Quinby,  5  Sneed  (Tenn.) 
419. 

2.  Bond  must  Conform  to  Order  of  Court — 
Amount.  —  If  a  bond  be  taken  for  another 
sum  than  that  specified  in  the  order  of  court 
admitting  the  defendant  to  bail,  it  is  void. 
Waugh  v.  People,  17  111.  561 ;  Roberts  v.  State, 
34  Kan.  151;  State  v.  Roberts,  37  Kan.  438; 
Barringer  v.  State,  27  Tex.  553;  Neblett  v. 
State,  6  Tex.  App.  316.  Compare  Peters  v. 
State,  10  Tex.  App.  302,  where  a  bond  taken 
for  a  smaller  amount  than  that  specified  in  the 
order,  but  at  the  request  of  the  defendants, 
was  held  valid. 

The  order  of  court  directed  that  the  prisoner 
should  be  admitted  to  bail  in  the  sum  of  one 
thousand  dollars.  The  sheriff  accepted  a  bond 
in  which  two  sureties  severally  bound  them- 
selves in  the  sum  of  five  hundred  dollars  each. 
In  an  action  thereon  it  was  insisted  that  the 
bond  was  invalid  because  not  executed  for  the 
amount  and  in  the  manner  required  by  order 
of  the  court.  But  it  was  held  that,  as  the 
amount  secured  was  equal  in  the  aggregate  to 
the  penalty  of  the  bond,  the  fact  that  the  lia- 
hility  of  the  sureties  was  limited  to  five  hun- 
dred dollars  each  did  not  vitiate  it.  Moore 
v.  State,  28  Ark.  480. 

Number  of  Sureties. — Wh  ere  the  order  speci- 
fied that  bail  should  be  taken  with  two  sure- 
ties at  two  hundred  dollars  each,  a  bond  taken 
3  C.  of  L. — 44 


under  such  order  with  ten  sureties  at  forty 
dollars  each  is  void.  State  v.  Buffum,  22  N. 
H.  267. 

One  Bond  for  Several  Indictments. — Where 
the  accused  was  arrested  on  several  indict- 
ments, and  the  order  admitting  him  to  bail 
specified  the  amount  for  which  bail  should  be 
taken  in  each  case,  the  taking  of  one  bond  for 
the  aggregate  sum  is  a  departure  from  such 
order,  and  the  bond  so  taken  is  void.  U.  S. 
v.  Goldstein,  1  Dill.  (U.S.)  413;  Cooper;1. 
Com.,  13  Bush  (Ky.)  654.  Compare  Hum- 
phries v.  State,  33  Ark.  713. 

In  Baird  v.  Com.,  2  Duv.  (Ky.)  78,  where 
the  two  indictments  were  for  one  offense  at 
the  same  time  and  place,  the  one  character- 
izing it  as  burglary  and  the  other  as  grand 
larceny,  each  felonious,  and  the  charge  of 
burglary  including  that  of  larceny,  it  was  held 
that  in  legal  effect  the  two  indictments  were 
no  more  than  two  counts  in  one  and  the  same 
indictment,  and  that  the  taking  of  one  recog- 
nizance to  appear  to  answer  the  two  indict- 
ments, though  irregular,  was  not  invalid. 

Blank  in  Order  of  Commitment. — It  is  no 
ground  for  defeating  a  recovery  on  a  recogni- 
zance on  which  a  prisoner  was  released  from 
jail  where  a  justice  had  ordered  him  confined, 
that  a  blank  in  the  order  of  commitment,  left 
for  the  insertion  of  the  name  of  the  county  in 
which  the  jail  was  located,  was  left  unfilled 
by  the  justice.  George  -•.  State  (Kan.  App. 
1896),  43  Pac.  Rep.  850. 

3.  Littleton  v.  State,  46  Ark.  413. 

4.  Process  must  Be  Valid. —  If  the  process  by 
virtue  of  which  the  defendant  was  arrested 
and  compelled  to  give  bail  is  without 
authority  of  law,  the  bond  so  taken  is  void. 
Cassaday  v.  State,  4  Tex.  App.  96. 

Illegal  Warrant. — A  recognizance,  which  is 
entered  into  by  one  who  lias  been  arrested 
under  an  illegal  warrant,  is  void,  and  cannot 
be  enforced.  State  v.  Holtdorf,  1  Mo.  App. 
Rep'r  684. 

A  defendant  was  arrested  in  one  county 
under  a  warrant  issued  by  a  justice  in  another 
county,  and  was  taken  before  the  justice  and 
entered  into  a  recognizance  for  his  appear- 
ance at  the  next  court  of  sessions.  Upon  his 
default  the  recognizance  was  ordered  for- 
feited, but  in  an  action  for  the  collection  of 
the  penalty  it  was  held  that  the  arrest  was 
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authority  appears  to  bo  that  duress  avoids  it  only  as  to  the  latter.1 

b.  Formal  Requisites  of  the  Instrument— (i)  In  General. — It  is 
essential  to  the  validity  of  the  instrument,  that  it  should  show  the  cause  of 
taking  it,2  but  no  particular  form  of  words  is  required.3    It  need  not  recite 


illegal,  and  the  recognizance  void  for  duress. 
People  :•.  Shaver,  4  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  45.  Compare  People  v.  Brown, 
(Supreme  Ct.),  13  N.  Y.  Supp.  320. 

Invalid  Indictment — Confers  No  Authority  to 
Require  Bail. — A  recognizance  given  to  secure 
the  liberty  of  a  prisoner  who  has  been  ar- 
rested on  an  invalid  indictment  is  void.  Brown 
v.  State,  6  Tex.  App.  188. 

Where  the  purported  indictment  was  a  pre- 
sentation to  a  grand  jury  composed  of  thir- 
teen persons,  it  was  in  fact  no  indictment  at 
all,  and  conferred  no  jurisdiction  upon  the 
trial  court  or  its  officers  to  require  a  bail  bond 
or  recognizance  of  the  defendant,  and  hence 
the  recognizance  and  other  proceedings,  based 
upon  the  purported  indictment,  were  void. 
Wells  v.  State,  21  Tex.  App.  594.  To  the  same 
effect  see  Harrell  v.  State,  22  Tex.  App.  692. 

Induced  by  the  mistaken  belief  that  the  de- 
fendant was  dead,  an  indictment  against  him 
was  abated  by  order  of  the  court.  Subse- 
quently, the  mistake  being  discovered,  the  in- 
dictment was  ordered  to  be  reinstated,  where- 
upon the  defendant  was  arrested  and  gave  bail, 
which  was  forfeited  for  his  nonappearance  at 
the  trial.  In  an  action  to  enforce  the  collec- 
tion of  the  penalty,  it  was  held  that  the  sure- 
ties were  not  liable;  that  the  indictment,  hav- 
ing been  abated,  could  not  be  thus  reinstated; 
and  that  when  arrested  there  was  no  prosecu- 
tion pending  against  the  defendant,  and  he 
was  therefore  not  legally  in  custody.  Thus, 
the  process  upon  which  he  was  arrested  being 
void,  the  recognizance  given  in  pursuance 
thereof  was  void  also.  Henry  v.  Com.,  4 
Bush  CKy.)  427. 

Invalid  Judgment. — A  recognizance  given 
on  an  appeal  from  a  judgment  rendered  in  a 
justice's  court  is  invalid,  and  cannot  be  en- 
forced when  the  judgment  appealed  from  is 
Toid.    People  v.  Carroll,  44  Mich.  371. 

Waiver  of  Illegality  of  Arrest  by  Subsequent 
Appearance. —  Where  a  defendant,  who  has 
been  arrested  upon  an  illegal  process,  volun- 
tarily appears  afterwards  before  the  commis- 
sioner at  the  preliminary  hearing  and  enters 
into  a  recognizance,  the  validity  of  such 
recognizance  is  not  affected  by  irregularities 
in  the  arrest.  He  is  considered  as  having 
waived  such  irregularities  by  appearing.  U. 
S.  v .  Wallace,  46  Fed.  Rep.  569. 

1.  Bail  cannot  Plead  Duress  of  Principal  as  a 
Defense. — Hunt  v.  U.  S.,  61  Fed.  Rep.  795; 
Peck  v.  State,  63  Ala.  201 ;  Littleton  v.  State, 
46  Ark.  413;  Haney  v.  People,  12  Colo.  345; 
Spicer  v.  State,  9  Ga.  49;  Plummert'.  People, 
16  111.  358;  Huggins  v.  Peopte,  39  111.  241; 
State  v.  Wenzel,  77  Ind.  428;  State  v.  Ansley, 
13  La.  Ann.  299;  State  v.  Badon,  14  La.  Ann. 
783;  State  v.  Canady,  16  La.  Ann.  141;  State 
v.  Nicol,  30  La.  Ann.  628 ;  State  v.  Hendricks, 
40  La.  Ann.  719. 

In  Plummer  v.  People,  16  III.  358,  the  court 
said  :  "  It  seems  to  be  a  well-settled  principle 


of  law,  that  sureties  cannot  plead  the  duress  of 
the  principal.  Although  the  principal  may 
have  been  constrained  to  execute  the  recogni- 
zance by  means  of  the  duress,  yet  the  sureties 
were  under  no  such  restraint.  They  signed 
it  freely  and  voluntarily.  They  were  at  per- 
fect liberty  to  execute  it  or  not  as  they  pleased. 
Had  they  neglected  to  do  so,  there  is  no  pre- 
tense that  they  were  in  danger  of  suffering. 
As  to  them  the  party  imprisoned  was  a 
stranger.  *  *  *  The  exceptions  to  the  general 
rule  are  where  the  relation  of  father  and  son 
exists  between  the  principal  and  surety,  and 
where  the  husband  executes  a  deed  by  duress 
to  the  wife.  In  such  cases  the  relation  be- 
tween the  parties  is  so  intimate  that  the  con- 
straint upon  one  is  supposed  to  operate  with 
equal  force  upon  the  other.  They  are  not, 
in  contemplation  of  law,  strangers  to  each 
other." 

2.  Nicholson  v.  State,  2  Ga.  363;  Com.  v. 
Nichols  (Ky.  1896),  33  S.  W.  Rep.  946,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  15  ; 
State  v.  Smith,  2  Me.  62;  Com.  v.  Downey, 
9  Mass.  520;  Com.  -v.  Daggett,  16  Mass.  446. 

It  Is  Indispensable  to  the  Validity  of  a  Bail 
Bond  taken  by  or  in  pursuance  of  the  decision 
of  an  examining  court,  that  some  judgment 
should  be  entered,  or  memorandum  made  in 
writing,  signed  by  the  magistrate  or  justices, 
showing  that  an  examining  court  was  held, 
and  that  the  accused  was  admitted  to  bail. 
Morgan  v.  Com.,  12  Bush  (Ky.)  84.  See  Cham- 
plain  v.  People,  2  N.  Y.  82. 

Need  Not  Show  Every  Condition. — In  Galla- 
gher v.  People,  91  111.  590,  the  court  said: 
"  We  are  of  opinion  that  it  is  unnecessary  to 
the  validity  of  a  recognizance,  that  it  should 
contain  every  condition  which  is  provided  in 
the  statute  ;  it  is  good  for  the  conditions  found 
in  the  statute,  that  are  also  embodied  in  the 
recognizance." 

Need  Not  State  Probable  Cause. — Although  a 
defendant  in  a  criminal  proceeding  may  insist 
upon  an  examination  before  he  can  be  com- 
pelled to  enter  into  a  recognizance,  he  may 
waive  that  privilege,  and,  if  he  does  so,  a  re- 
cognizance entered  into  without  such  exami- 
nation is  valid.  It  follows  therefore  that  a 
recognizance  need  not  show  on  its  face  that 
there  is  probable  cause  for  believing  the  de- 
fendant guilty,  or  that  the  magistrate  has 
made  an  adjudication  in  the  matter.  People 
v.  Freeman,  20  Mich.  415;  Champlain  v. 
People,  2  N.  Y.  82;  People  -'.  Kane,  4  Den. 
(N.  Y.)  530,  overruling  People  v.  Koeber, 
7  Hill  (N.  Y.)  43;  People  v.  Young,  7  Hill 
(N.  Y.)  45. 

3.  People  v.  Mellor,  2  Colo.  705;  Shattuck 
v.  People,  5  111.  478;  Lawrence  v.  People, 
17  111.  172;  Dean  v.  State,  2  Smed.  &  M. 
(Miss.)  200. 

Informalities  Waived  by  Appearance. — After 
the  accused  has  appeared  and  answered,  any 
informalities  in  the  recognizance  will  be 
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the  special  facts  which  give  the  officer  taking  it  authority  to  do  so  in  the 
particular  case,  or  describe  a  criminal  offense.  It  is  sufficient  if  the  officer 
has  authority  in  cases  of  that  general  description,  and  the  condition  is  to  do 
something  to  which  a  person  may  legally  be  bound  by  a  recognizance.1 

A  Bail  Bond,  Being  of  Statutory  Origin,  must  in  every  essential  particular  con- 
form to  the  statute.2 

Conditions  Generally. — While  the  undertaking  should  contain  only  such  condi- 
tions as  are  required  by  law,  superfluous  and  innocuous  conditions  will  be 
disregarded  as  surplusage.3 

Conditions  More  Onerous  than  the  law  requires  will,  however,  vitiate  the 
instrument.4 

Maine. — State  v.  Brown,  41  Me.  535;  State 
v.  Hatch,  59  Me.  410;  State  z<.  Crowley,  60 
Me.  103;  State  v.  Cobb,  71  Me.  19S. 

Ne-v  York—  People  v.  Millis,  5  Barb.  (N. 
Y.)  511. 

Ohio. — State  v.  Wellman,  3  Ohio  14. 
Rhode  Island. — State  v.  Edgerton,  12  R.  I. 
104. 

Tennessee. — State  v.  Adams,  3  Head  (Term.) 
259- 

Texas. — State  v.  Glaevecke,  33  Tex.  53.  See 
Murphy  v.  State,  17  Tex.  App.  100. 

Superadded  Words  beyond  what  are  author- 
ized by  the  statute  do  not  invalidate  a  recog- 
nizance. It  has  precisely  the  same  effect  as  if 
they  had  been  omitted.  Howie  v.  State,  1  Ala. 
115;  State  v.  Crowley,  60  Me.  103. 

Under  §  53,  c.  82,  Comp.  Laws  Kan.  1885,  au- 
thorizing an  examining  magistrate  to  require 
a  defendant  in  a  criminal  action  to  enter  into 
a  recognizance  for  his  appearance  at  the  court 
where  he  is  to  be  tried,  it  was  held  that  a  re- 
cognizance which  in  addition  to  requiring  the 
appearance  of  the  defendant  stipulates  also  that 
he  should  "  answer  the  complaint  in  said  action 
alleged  against  him,  and  not  depart  the  same 
without  leave,"  was  not  invalid  as  being  more 
onerous  than  the  statute  required.  Glasgow 
v.  State,  41  Kan.  333. 

Where  a  bail  bond  was  conditioned  that  the 
defendant  should  not  "depart  from  said  court 
without  leave  until  discharged  by  due  course 
of  law,"  and  objection  was  made  to  the  words 
"  without  leave,"  it  was  held  that  the  objection 
was  hypercritical,  and  that  the  bond  was  not 
more  onerous  than  the  law  required.  Thomp- 
son v.  State  (Tex.  Crim.  App.  1S9S),  29  S.  VV. 
Rep.  789. 

Omission  in  Condition. — The  omission  in  the 
condition  of  a  bail  bond,  of  the  stipulation 
that  if  the  defendant  failed  to  perform  either 
of  the  conditions  of  the  bond  the  sureties 
would  pay  to  the  commonwealth  the  amount 
of  the  bail,  was  held  not  to  render  the  bond 
invalid.    Com.  v.  O'Daniel,  9  Bush  (Ky.)  551. 

4.  Durein  v.  State,  38  Kan.  485 ;  State  v. 
Cobb,  44  Mo.  App.  375  ;  Turner  v.  State,  14 
Tex.  App.  168;  Wright  v.  State,  22  Tex.  App. 
670;  Hand  v.  State,  28  Tex.  App.  28.  See 
Wilcox  v.  State,  24  Tex.  544  (decided  before 
the  adoption  of  the  Code  of  Criminal  Pro- 
cedure). 

In  Washington  it  has  been  held  that  it  is  no 
defense  to  an  action  on  a  bail  bond,  which  has 
been  given  voluntarily,  that  its  conditions  are 
more  onerous  than  the  statute  requires.  Ains- 
worth  -'.  Territory,  3  Wash.  Ter.  270. 
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regarded  as  immaterial.  Bookhout  v.  State, 
66  Wis.  415. 

Sufficiency  of  Memorandum    on   Docket.  — 

Where  the  court's  docket  showed  an  indict- 
ment for  an  offense,  and  that  on  the  same  day 
the  defendant  and  his  bail  recognized  for  the 
appearance  of  the  defendant  to  stand  trial,  it 
was  held  that  this  was  sufficient  from  which  to 
mould  the  final  recognizance,  and  was  all  that 
the  law  required.  Pierson  v.  Com.,  3  Grant's 
Cas.  (Pa.)  314. 

1.  How  Far  Authority  must  Appear — United 
States.— U.  S.  v.  George,  3  Dill.  (U.  S.)  431; 
Dillingham  v.  U.  S.,  2  Wash.  (U.  S.)422. 

Alabama. — Goodwin  v.  Governor,  1  Stew. 
&  P.  (Ala.)  465. 

Arkatisas. — Stater'.  Williams,  17  Ark.  371. 

Colorado. — Chase  v.  People,  2  Colo.  528. 

Kansas. — .State  v.  Terrell,  29  Kan.  563. 

Maine. — State  v.  Hatch,  59  Me.  410;  State 
v.  Crowley,  60  Me.  103;  State  v.  Gilmore,  81 
Me.  405. 

Alassachusetts. — Com.  v.  Merriam,  7  Allen 
(Mass.)  356. 

Michigan. — People  ».  Dennis,  4  Mich.  609, 
69  Am.  Dec.  338  ;  People  v.  Freeman,  20  Mich. 
P3- 

Minnesota. — State  v.  Grant,  10  Minn.  39; 
State  v.  Perry,  28  Minn.  455. 

Missouri. — State  v.  Railey,  35  Mo.  168. 

New  York. — Gildersleeve  v.  People,  10 
Barb.  (N.  Y.)  35;  Champlain  v.  People,  2 
N.Y.  82;  People  v.  Kane,  4  Den.  (N.Y.)  530. 

Rhode  Island. — State  v.  Edgerton,  12  R.  I. 
104. 

Vermont. — State  Treasurer  v.  Bishop,  39 
Vt.  353-. 

Virginia. — Archer  v.  Com.,  10  Gratt.  (Va.) 
627. 

2.  Lawton  v.  State,  5  Tex-270;  Warren  v. 
State,  21  Tex.  510;  Turner  v.  State,  14  Tex. 
App.  168;  Wallen  v.  State,  18  Tex.  App.  414. 

But  in  Swan  v.  U.  S.,  3  Wyoming  151,  it 
was  held  that  a  bond  taken  for  the  appearance 
of  the  prisoner  in  conformity  with  the  terri- 
torial Act  of  December  15,  1879,  was  valid  al- 
though the  U.  S.  Rev.  Stat.,  §  1014,  which 
provides  for  the  release  on  bail  of  a  person  who 
has  committed  a  crime  against  the  United 
States,  has  reference  to  the  giving  of  a  recogni- 
zance rather  than  a  hail  bond. 

3.  Conditions  in  Instrument  —  Alabama. — 
Howie  v.  State,  1  Ala.  115. 

Connecticut. — Waldo  v.  Spencer,  4  Conn.  71. 
Indiana. — M'Carty  v.  State,  I  Blackf.  (Ind.) 
338. 

Kansas. — Nelson  v.  State,  44  Kan.  154. 
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n.  1 IL  AND  RECOGNIZANCE.        Essentials  to  Validity. 


Immaterial  Omissions  or  Additions  will  not  have  the  effect  of  vitiating  a  bond  or 
recognizance  which  is  otherwise  good.1 

(2)  Name  of  Accused, — A  recognizance  should  contain  the  name  of  the 
accused  for  the  purpose  of  identification;  but  where,  notwithstanding  a  slight 
error  as  to  his  name  exists,  there  is  no  difficulty  in  identifying  him,  the 
validity  of  the  instrument  will  be  sustained.2 


1.  State  v.  Cobb,  44  Mo.  App.  375 ;  Turner 
v.  State,  14  Tex.  App.  168;  State  Treasurer  v. 
Rolfe,  15  Vt.  9. 

Omissions. — A  bail  bond,  otherwise  valid  in 
form,  will  not  be  vitiated  by  the  omission  of  the 
stipulation  that  if  the  defendant  fails  to  per- 
form the  conditions  the  bail  will  pay  the  state 
a  specified  sum.  Com.  v.  O'Daniel,  9  Bush 
(Ky.)  551. 

Nor  will  a  bail  bond,  in  other  respects  valid, 
be  vitiated  by  the  omission  of  a  condition 
that  the  accused  shall  appear  and  answer  the 
accusation  against  him.  State  v.  Becknall,4i 
Tex.  319. 

Where  a  bail  bond  stipulated  that  the  ac- 
cused should  appear  before  the  court  at  its 
next  term  and  should  remain  from  day  today 
and  from  term  to  term  until  discharged,  but 
failed  to  stipulate  that  he  should  answer  the 
accusation  against  him,  it  was  held  that  the 
omission  was  not  of  such  a  character  as  to 
impair  the  validity  of  the  bond.  Gary  v. 
State,  11  Tex.  App.  527. 

2.  Mistake  in  Name. — Where  a  recognizance 
was  conditioned  for  the  appearance  of  William 
H .  Graves,  and  an  indictment  was  presented 
against  Harrison  Graves,  and  a  forfeiture  of 
the  recognizance  entered  into  for  his  nonap- 

'  pearance,  it  was  held  that  there  was  no  breach 
of  the  obligation,  and  that  Harrison  Graves 
could  not  be  held  liable.  Graves  v.  People, 
11  111.  542.  See  Garrison  v.  People,  21  111. 
535- 

Proof  of  Identity. — But  a  mistake  in  the  name 
by  which  the  accused  is  described  in  a  recog- 
nizance may  be  obviated  by  averment  and 
proof  in  an  action  by  scire  facias  thereon. 
Stokes  v.  People,  63  111.  489;  O'Brien  v.  Peo- 
ple, 41  111.  456;  Graves  v.  People,  11  111.  542; 
Garrison  v.  People,  21  111.  535;  People  v. 
Eaton,  41  Cal.  657;  Gay  v.  State,  7  Kan.  394. 
Compare  Vincent  v.  People,  25  111.  500,  where 
it  was  held  that  relief  must  be  sought  in 
equity. 

Where  N.M.was  the  principal  named  in  the 
body  of  a  bond,  but  the  bond  was  signed  C.  A. 
M.,  it  was  held  that  unless  N.  M.  and  C.  A.  M. 
were  proved  to  be  the  same  person  the  bond 
would  be  invalid,  since  C.  A.  M.  might  merely 
be  a  surety  on  the  bond.  Mclntyre  v.  State, 
19  Tex.  App.  443. 

To  be  Submitted  to  the  Jury. — Where  the  se- 
curity in  a  recognizance  relies,  as  a  defense 
against  forfeiture,  on  a  variance  between  the 
name  of  the  accused  in  the  indictment  and  as 
written  in  the  recognizance,  the  court  should 
submit  the  issue  to  the  jury  whether  or  not 
the  person  indicted  is  the  same  as  the  per- 
son recognized.    Wilcox  v.  State,  24  Tex.  544. 

Construction  in  Case  of  Ambiguity. — Where 
two  persons  of  the  same  name  execute  a  recog- 
nizance, one  as  principal  and  the  other  as 


surety,  it  is  not  void  for  indefiniteness  if  the 
context  clearly  shows  which  one  of  them  is  the 
principal  for  whose  appearance  the  recogni- 
zance is  conditioned.  State  v.  Cherry,  Meigs 
(Tenn.)  232. 

Presumption  in  Favor  of  Identity. — In  State  v. 
Millsaps,  69  Mo.  359,  it  was  held  that  every 
presumption  would  be  made  in  favor  of  the 
identity  of  the  person  recognized  to  appear, 
and  of  the  party  indicted  for  the  offense  for 
which  the  recognizance  was  given. 

Omission  in  Body  or  Subscription. — Where  a 
recognizance  taken  before  a  justice  of  the 
peace  has  been  signed  and  sealed  by  the  prin- 
cipal and  his  surety,  its  validity  is  not  af- 
fected by  the  failure  to  insert  the  name  of  the 
latter  in  the  blank  left  for  that  purpose  in  the 
body  of  it.    Badger  v.  State,  5  Ala.  21. 

Nor  does  the  fact  that  a  name  appears  in 
the  body  of  a  bond,  but  is  not  subscribed  to 
it,  or  that  some  or  all  of  the  names  subscribed 
to  such  bond  do  not  appear  in  the  body  of  the 
same,  in  the  least  affect  the  liability  of  those 
who  executed  it.  People  v.  Bugbee,  1  Idaho  88. 

A  recognizance  taken  by  an  examining  mag- 
istrate, and  signed  by  all  the  obligors,  is  suffi- 
cient and  wili  bind  all,  whether  their  names 
are  entered  in  the  body  of  the  same  or  not, 
provided  it  complies  with  the  law  in  other 
respects.  Holmes  v.  State,  17  Neb.  73;  Hall 
v.  State,  9  Ala.  827;  Cunningham  v.  State,  14 
Mo.  402. 

Omission  in  Condition. — Where  A,  as  prin- 
cipal, with  others  as  sureties,  entered  into  a 
bail  bond  conditioned  that,  "whereas  an  indict- 
ment has  been  preferred  against  A,  etc.,  now 
if  the  above  bounden  shall  make  his  per- 
sonal appearance  at  the  next  term  of  the  Dis- 
trict Court,  to  be  holden  at  the  courthouse  in 
the  town  of  Bastrop,  on  the  fourth  Monday  in 
November,  1871,  to  answer  said  indictment," 
etc.,  it  was  held  that  the  omission  of  the 
name  of  the  accused  in  the  condition  of  the 
bond  did  not  vitiate  for  uncertainty.  Gorman 
v.  State,  38  Tex.  112,  19  Am.  Rep.  29. 

Idem  Sonans. — Where,  in  the  body  of  a  re- 
cognizance, the  name  of  the  principal  was  writ- 
ten "Little,"  and  it  was  signed  "Lytle,"  it 
was  held  that  the  variance  was  so  slight  as  to 
indicate  that  they  were  both  designed  to  rep- 
resent the  same  person,  and  consequently  the 
recognizance  was  held  to  be  binding.  Lytle  v. 
v  People,  47  111.  422. 

No  Resulting  Injury. — Where  no  injury  is 
shown  to  have  resulted  from  a  mistake  as  to 
the  middle  name  of  the  party  indicted,  the 
principal  in  the  bond,  its  validitv  is  not  af- 
fected. Steen  v.  State,  27  Tex.  86.  See  Mc- 
Kay v.  Speak,  8  Tex.  376;  Cummings  v.  Rice, 
9  Tex.  527. 

Amendment  as  to  Name. — Where  the  accused, 
by  a  mere  clerical  error,  is  described  by  a 
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(3)  Appearance — (a)  In  General. — Unless  a  recognizance  is  conditioned  for 
the  appearance  of  the  accused,  it  is  fatally  defective.1 

(b)  Time  and  Place. — To  be  effective,  a  recognizance  must  name  a  day  or 
time  for  the  appearance  of  the  accused.2  But  if  the  time  and  place  of 
appearance  be  stated  with  reasonable  certainty  it  will  be  sufficient.3 


wrong  Christian  name  in  the  body  of  a  recog- 
nizance, this  does  not  invalidate  the  instru- 
ment, but  the  court  should  permit  the  clerk  to 
amend  it  if  necessary.  State  v.  Rhodius,  37 
Tex.  165. 

So,  where  a  defendant,  indicted  under  the 
name  of  Caroline  T.,  signed  her  name  to  a 
recognizance  as  Lucinda  Katherine  T.,  and, 
upon  forfeiture,  the  scire  facias  was  directed 
to  "Caroline  T.  (who  signed  her  bond  as 
Lucinda  Katherine  T.),"  the  misdescription 
in  the  bond  was  held  not  to  invalidate  it. 
Tolison  v.  State,  39  Ala.  103. 

1.  Appearance. — The  verb  "appear,"  or 
some  equivalent  word,  is  necessary  in  the 
condition  of  a  recognizance,  even  though  its 
absence  is  clearly  due  to  a  mere  clerical  over- 
sight.   Carroll  v.  State,  6  Tex.  App.  463. 

What  Not  Equivalent. — Where  a  recognizance 
recited  that  "  Sue  Pippin,  who  stands  charged 
in  this  court  with  the  offense  of  adultery,  and 
who  has  been  convicted  of  said  offense  in  this 
court,  shall  before  this  court  from  day  to 
day,"  etc.,  this  recital  was  held  not  to  be 
equivalent  to  a  condition  to  appear.  Pippin  v. 
State  (Tex.  Crim.  App.  1893),  2o  S.  W.  Rep. 
979.  See  also  Carroll  v.  State,  6  Tex.  App.  463. 

Too  Onerous  Condition. — Where  a  recogni- 
zance bound  the  accused  to  pay  a  sum  of  money 
absolutely,  but  had  no  condition  for  his  ap- 
pearance, and  did  not  bind  the  sureties  in  any 
sum,  it  was  held  to  be  more  onerous  than  the 
law  required,  and  consequently  invalid.  Hand 
v.  State,  28  Tex.  App.  28;  Wright  v.  State,  22 
Tex.  App.  670. 

Appearance  "to  Answer."  —  Where  a  bail 
bond  required  the  appearance  of  the  accused, 
it  was  held,  in  Gary  v.  State,  11  Tex.  App. 
527,  not  necessary  that  it  should  be  conditioned 
to  "  answer  the  charge  preferred  "  also. 

2.  Time  of  Appearance — Alabama. — State  v. 
Allen,  33  Ala.  422. 

Georgia. — Wheeler  v.  State,  21  Ga.  153. 

Illinois. — Sheets  v.  People,  63  111.  78;  Moo- 
ney  v.  People,  81  111.  134. 

Indiana.  —  State  v.  Bradley,  1  Blackf. 
(Ind.)  83. 

Kansas. — Gay  v.  State,  7  Kan.  394. 

Kentucky. — Henry  v.  Com.,  4  Bush  (Ky.) 
427;  Com.  v.  Ball,  6  Bush  (Ky.)  294. 

Louisiana. — State  v.  Aubrey,  43  La.  Ann. 
188,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  17. 

Ohio. — State  v.  Johnson,  13  Ohio  176;  State 
v .  Crippen,  1  Ohio  St.  399. 

Oregon. — Gird  v.  State,  1  Oregon  308. 

Texas. — Hodges  v.  State,  20  Tex.  493  ;  State 
v.  Casey,  27  Tex.  1 1 1 ;  O'Neal  v.  State,  35  Tex. 
130 ;  Barnes  v.  State,  36  Tex.  332  ;  Teel  v /State, 
3  Tex.  App.  326;  Crowder  v.  State,  7  Tex.  App. 
484;  Williamson  v.  State,  12  Tex.  App.  169; 
Ray  v.  State,  16  Tex.  App.  268  ;  Thrash  v.  State, 
16  Tex.  App.  271 ;  Harris  v.  State  (Tex.  Crim. 
App.  1893),  24  S.  W.  Rep.  103.  Compare 


Brite  v.  State,  24  Tex.  219  (which  was  a  case 
on  recognizances,  and  not  of  a  bail  bond), 
and  Wilcox  v.  State,  24  Tex.  544,  which  were 
both,  however,  decided  before  the  adoption  of 
the  Code  of  Crim.  Pro.,  and  were  over ruled in 
Wegner  v.  State,  28  Tex.  App.  419. 

Vermont. — State  Treasurer  v.  Merrill,  14 
Vt.  64. 

Not  Necessarily  at  Coincident  Term. — Where 
the  condition  in  a  recognizance,  executed  Jan- 
uary 21,  1868,  was  for  the  appearance  of  the 
prisoner  before  the  Court  of  Common  Pleas 
on  the  first  day  of  the  next  term  thereof,  to 
wit,  on  the  10th  day  of  February,  1868,  it  was 
held  that  this  did  not  render  the  instrument 
invalid  although  it  was  executed  during  the 
term  of  the  Court  of  Common  Pleas  which 
began  October  15,  1867,  and  finally  adjourned 
January  27,  1S68.  Millikin  v.  State,  21  Ohio 
St.  635. 

Appearance  from  Day  to  Day.— A  recogni- 
zance requiring  the  accused  to  appear  from  day 
to  day  for  examination,  and  not  depart  the 
court  without  leave,  is  enough  to  bind  him 
to  remain  in  attendance  during  the  whole  ex- 
amination, whether  continued  from  day  to 
day  or  adjourned  over  to  any  time  and  place 
within  the  jurisdiction  of  the  magistrate  to 
specify.  People  v.  Gordon,  39  Mich.  259; 
State  v.  Glaevecke,  33  Tex.  53. 

Extension  of  Recognizance. — A  recognizance 
conditioned  that  the  party  charged  will  ap- 
pear and  answer  to  an  indictment  to  be  pre- 
ferred against  him  at  a  named  term  of  the 
court,  and  not  depart  therefrom  without  leave, 
may  be  extended  at  any  subsequent  term  if 
an  indictment  is  preferred  and  found  at  that 
term.    Ellison  v.  State,  8  Ala.  273. 

3.  Reasonable  Certainty  Sufficient. — Reg.  v. 
Hodgson,  7  Exch.  915;  Allen  v.  People,  29 
111.  App.  555;  Mooney  v.  People,  81  111.  134; 
Dean  v.  State,  2  Smed.  &  M.  (Miss.)  200; 
Kellogg  v.  State,  43  Miss.  57;  Clark  v.  Petty, 
29  Ohio  St.  452;  Proseck  v.  State,  38  Ohio  St. 
606;  Brite  v.  State,  24  Tex.  219;  O'Neal  v. 
State,  35  Tex.  130;  Turner  v.  State,  14  Tex. 
App.  168;  Crowder  v.  State,  7  Tex.  App. 
484. 

If  the  Time  and  Place  of  Appearance  be  shown 
with  reasonable  certainty,  slight  omissions 
and  inaccuracies  will  not  ordinarily  affect 
the  validity  of  a  recognizance.  Thus,  where 
a  statute  requires  that  the  accused  shall  be 
bound  to  appear  at  the  next  term,  'a  recogni- 
zance omitting  the  word  next,  but  strictly 
pursuing  the  statute  in  all  other  respects,  will 
not  be  deemed  invalid  for  such  omission. 
Moreover,  persons  entering  into  such  obliga- 
tions are  presumed  to  do  so  with  knowledge 
of  the  general  statutes  relating  to  the  courts 
and  the  orders  fixing  the  commencement 
of  the  terms,  published  with  the  annual  vol- 
umes of  laws.  Proseck  v.  State,  38  Ohio  St. 
606. 
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Term. — The  recognizance  should  be  conditioned  for  the  appearance  of  the 
accused  at  the  next  term  of  the  court  having  jurisdiction  of  the  offense.1 

The  Court  or  Place  at  which  the  accused  is  required  to  appear  must  be 
properly  stated;2  and  if,  at  the  time  fixed  for  appearance,  no  court  is 


An  Immaterial  Variance  from  a  form  pre- 
scribed in  a  statute,  such  as  requiring  the  de- 
fendant "  to  appear  before  the  next  term  of  the 
District  Court"  instead  of  "  before  said  court 
at  its  next  term  "  will  not  vitiate  the  recogni- 
zance.   Brown  v.  State,  28  Tex.  App.  65. 

Day  Certain. — In  Nebraska  a  criminal  recog- 
nizance requiring  a  person  who  has  been 
charged  with  the  commission  of  a  felony  and 
held  to  bail  by  an  examining  magistrate  to 
appear  before  the  District  Court  on  a  day  cer- 
tain, to  answer  the  charge  preferred  against 
him,  is  a  sufficient  compliance  with  §  307  of 
the  Criminal  Code,  if  the  date  fixed  in  the  re- 
cognizance for  the  appearance  of  the  accused 
is  in  fact  the  first  day  of  the  next  term  of  said 
court.    Holmes  v.  State,  17  Neb.  73. 

1.  Substantial  Compliance  with  Statute. — It 
has  been  held  in  Arkansas  that  a  recognizance 
conditioned  to  appear  at  the  next  term  of  the 
court,  and  not  to  depart  thence  without  leave, 
is  substantially  in  compliance  with  the  statute 
(Gould's  Dig.,  c.  52,  §  59),  and  binds  the  cog- 
nizor  not  only  to  appear  at  that  time,  but  if 
for  any  cause  the  court  is  not  then  held,  or  the 
case  is  continued,  to  appear  at  the  following 
term,  and  a  failure  on  his  part  to  do  so  will 
forfeit  the  obligation.  Gentry  ->.  State,  22  Ark. 
544;  Moore  v.  State,  28  Ark.  480.  See  People 
v.  Gordon,  39  Mich.  259;  People  v.  Tuthill, 
39  Mich.  262. 

Before  "Judge  of  the  Court." — A  recogni- 
zance, which  required  the  prisoner  to  appear 
before  "  the  judge  of  the  court"  to  which  the 
recognizance  was  returnable,  was  held  not  to 
be  thereby  invalidated.  Dean  v.  State,  2 
Smed.  &  M.  (Miss.)  200. 

Omission  of  Day. — Where  a  recognizance 
was  conditioned  that  the  principal  should  "  ap- 
pear at  the  Circuit  Court  on  the  first  day  of  the 

next  term  thereof,  to  be  holden  on  the  day 

of  June  next,"  it  was  held  that  the  omission  of 
the  day  of  the  month  was  an  immaterial  defect. 
State  v.  Potts,  60  Mo.  368. 

Omission  of  Year. — In  Kellogg  v.  State,  43 
Miss.  57,  where  a  recognizance  required  the 
appearance  of  the  accused  on  a  certain  day, 
that  beinp  the  time  fixed  by  law  for  the  com- 
mencement of  the  court,  but  no  year  was  speci- 
fied, it  was  held  that  the  recognizance  was 
sufficient  to  fix  the  liability  of  the  surety  in 
case  of  his  principal's  default. 

Nor  will  a  mistake,  as  to  the  time  of  the 
holding  of  the  term  of  court,  vitiate  a  recog- 
nizance.   Curry  v.  State,  39  Miss.  511. 

Provision  for  Day  Certain  Binds  from  Term  to 
Term. — When  a  recognizance  was  conditioned 
that  the  accused  should  personally  be  and  ap- 
pear before  the  Circuit  Court  on  the  first  Mon- 
day of  March,  1875,  being  the  March  term, 
A.D.  1875,  and  then  and  there  answer  and  abide 
the  order  and  judgment  of  the  court  touching 
the  matter  of  his  indictment,  it  was  held  to 
be  sufficiently  broad  to  require  the  appear- 
ance of  the  accused  from  time  to  time  and 


from  term  to  term,  so  long  as  the  proceed- 
ings on  which  he  was  charged  were  continued. 
Gallagher  v.  People,  91  111.  590. 

Defect  Not  Curable  by  Intendment. — A  recog- 
nizance is  defective  unless  it  designates  the 
time  whe'n  the  defendant  is  bound  to  make 
his  appearance.  This  will  not  be  supplied 
by  intendment ;  but  it  seems  that  it  may  be 
done  by  stating  the  term  of  the  District  Court 
at  which  the  defendant  is  required  to  appear. 
State  v .  Casey,  27  Tex.  in  ;  Horton  v.  State, 
30  Tex.  201. 

Different  County. — Where  it  appears  from  a 
recognizance  that  the  court  at  which  the  ac- 
cused is  bound  to  appear  is  in  a  different 
county  from  that  in  which  the  offense  was 
committed,  this  does  not  render  it  void.  Dean 
v.  State,  2  Smed.  &  M.  (Miss.)  200. 

A  recognizance  which  binds  the  accused  to 
appear  at  a  court  in  a  different  county  from 
that  in  which  he  is  indicted,  but  to  which 
court  the  case  has  been  properly  transferred 
by  an  order  changing  the  venue,  is  a  valid 
recognizance.    Hall  v.  State,  15  Ala.  431. 

Must  Require  Appearance  at  Next  Term. — A 
bond  which  fails  to  require  the  appearance  of 
the  defendant  at  "  the  next  term  "  of  the  court 
is  void,  and  proceedings  under  it  coram  non 
judicc.    Seale  v.  McClanahan,  2rAla.  345. 

And  where  a  bond  is  so  conditioned,  parol 
evidence  is  not  admissible  to  show  that  the 
committing  magistrate  told  the  surety  that  the 
appearance  term  was  later.  State  v.  Coppock, 
79  Iowa  482. 

The  Supreme  Court  of  New  Tori,  in  speak- 
ing of  this  subject,  said  :  "  If  the  officer  taking 
bail  can  require  the  prisoner  to  give  bail  for 
his  appearance  at  the  next  court  but  one,  why 
may  he  not  as  well  put  it  at  the  third  or  fourth 
court,  or  even  at  a  longer  period?  If  the  law 
does  not  determine  to  which  court  a  prisoner 
shall  be  recognized,  then  it  is  discretionary 
with  the  officer  taking  bail,  and  it  might  become 
an  intolerable  means  of  oppression.  I  have 
no  doubt  that  the  common  law  is  well  settled 
on  this  subject."  People  v.  Mack,  1  Park. 
Cr.  Rep.  (N.  Y.)  567.  See  Proseck  v. 
State,  38  Ohio  St.  606;  Holmes  v.  State,  17 
Neb.  73. 

2.  Court  or  Place  of  Appearance — Alabama. — 

Seale  v.  McClanahan,  21  Ala.  345;  States. 
Allen,  33  Ala.  422. 

Kansas. — Sherman  v.  State,  4  Kan.  570. 
Ne-v  York.— People  v.  Mack,  1  Park.  Cr. 
Rep.  (N.  Y.)  567. 

Ohio. — State  v.  Johnson,  13  Ohio  176. 
Tennessee. — Grigs  v.  State,  6  Yerg.  (Tenn.) 
354;  State  v.  Rye,  9  Yerg.  (Tenn.)  386. 

Texas.— Teel  v.  State,  3  Tex.  App.  326; 
Crowder  v.  State,  7  Tex.  App.  484;  William- 
son v.  State,  12  Tex.  App.  169;  Mader  v.  State 
(Tex.  Crim.  App.  1896),  34  S.  W.  Rep.  114; 
Turner  v.  State,  14  Tex.  App.  168;  Wallen  v. 
State,  18  Tex.  App.  414;  Barnes  v.  State,  36 
Tex.  332;  Crouch  v.  State.  36  Tex.  333 :  Pippin 
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authorized  by  law  to  be  held,  the  und 

v.  State  (Tex.  Crim.  App.  1893),  20  S.  W.  Rep. 
979;  Harris  v.  State  (Tex.  Crim.  App.  1893), 
24  S.  W.  Rep.  103;  Thompson  v.  State  (Tex. 
Crim.  App.  1896),  34  S.  W.  Rep.  124.  Compare 
Wilcox  v.  State,  24  Tex.  544  (decided  before 
the  adoption  of  the  Code  of  Criminal  Pro- 
cedure). 

Sufficient  Description. — In  Petty  v.  People, 
118  111.  148,  it  was  held  that  although  a  recog- 
nizance would  be  deemed  void  which  wholly 
failed  to  specify  the  court  and  term  of  the 
court  at  which  the  principal  was  required  to 
appear,  yet  it  is  not  essential  to  its  validity  that 
the  legal  technical  name  of  the  court  shall  ap- 
pear. If  the  court  is  so  described  that  the  ac- 
cused can  know  the  one  intended,  it  will  be 
sufficient. 

Where  it  appeared  that  a  recognizance  was 
given  for  the  appearance  of  a  person  charged 
with  a  crime,  that  he  was  legally  in  custody, 
that  he  was  released  because  the  recognizance 
•was  given,  and  that  he  failed  to  appear  at  the 
District  Court  of  the  county,  the  instrument 
was  held  to  be  valid  although  the  court  was  not 
named  therein  specifically,  when  it  appeared 
also  that  it  was  headed  "  State  of  Kansas, 
Reno  County,"  and  was  conditioned  for  the 
defendant  to  appear  before  said  District  Court 
at  a  day  named ;  and  further,  that  the  de- 
fendant was  committed  to  jail  on  a  mittimus 
from  Reno  county,  and  that  the  recognizance 
■was  duly  filed  in  the  office  of  the  clerk  of  the 
District  Court  of  that  county.  Norton  v. 
State,  40  Kan.  670. 

In  California  it  is  unnecessary  for  a  bond  to 
set  forth  the  particular  court  in  which  it  is  the 
duty  of  the  party  to  appear,  since  the  law  has 
provided  in  what  court  the  offense  is  triable, 
and  the  law  enters  into  and  forms  a  part  of 
the  undertaking  of  the  sureties.  People  v. 
Carpenter,  7  Cal.  402. 

Harmless  Addition  to  Title. — Where  a  recog- 
nizance was  conditioned  for  the  appearance 
of  the  accused  at  the  "  General  Sessions  of 
the  Peace,"  instead  of  "Court  of  Sessions" 
as  required  by  the  Code  of  New  York  (1849), 
tlie  misnomer  of  the  court  was  held  to  be 
immaterial,  since  the  unnecessary  addition 
to  the  title  would  be  regarded  as  surplus- 
age. People  v.  Hawkins,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  1.  The  court  added  that  a  de- 
scriptio  curies  may  be  treated  like  a  descriptio 
persona?,  and  any  circumstance,  false  or  mis- 
taken, which  does  not  mislead,  may  be  disre- 
garded. 

Court  where  Taken.— A  recognizance  need 
not  state  the  court  in  which  it  is  taken.  State 
v.  Rye,  9  Yerg.  (Tenn.)  386.  Compare 
Grigsby  v.  State,  6  Yerg.  (Tenn.)  354. 

Courthouse  Presumed. — If  a  recognizance  is 
silent  as  to  the  place  where  the  court,  at 
which  the  accused  is  to  appear,  is  held,  the 
courthouse  of  the  county  will  be  presumed  to 
be  intended.  People  v.  Derby,  1  Park.  Cr. 
Rep.  (N.  Y.)  392;  Tyler  v.  Greenlaw,  5  Rand. 
(Va.)  711. 

Name  of  County. — To  be  sufficient  the  bond 
must  state  not  only  the  time  and  place  when 
and  where  the  principal  binds  himself  to  ap- 


rtaking  is  void.1 

pear,  and  the  court  before  which  he  is  to 
appear,  but,  in  stating  the  pkice,  it  must 
specify  the  name  of  the  court  "and  of  the 
county."  Wallen  v.  State,  18  Tex.  App.  414; 
Hammond  v.  State  (Tex.  App.  1886),  y  S.  W. 
Rep.  269. 

Failure  to  state  the  name  of  the  county  in 
which  the  court  is  to  be  held,  before  which  the 
accused  is  required  to  appear,  will  not  invali- 
date a  recognizance  where  it  is  headed  with 
the  name  of  the  proper  county  and  filed  in  the 
clerk's  office  thereof,  and  the  accused  was  ar- 
rested in  that  county.  Norton  v.  State,  40 
Kan.  670. 

Before  Judge  at  Chambers. — Recognizances 
in  criminal  cases  are  to  be  made  returnable 
before  the  court  at  a  term  thereof,  and  not  be- 
fore a  judge  at  chambers.  If  made  returnable 
before  the  latter,  the  prisoner  is  not  bound  to 
appear.  Corlies  v.  Waddell,  1  Barb.  (N.  Y.) 
355- 

Name  of  Magistrate. — A  recognizance  must 
state  the  name  of  the  magistrate  before  whom 
the  accused  is  required  to  appear,  and  where 
it  omits  to  do  so  it  is  void.  Crowder  v.  State, 
7  Tex.  App.  484. 

Defect  Cured  by  Statute. — A  recognizance 
which  recites  that  the  accused  is  to  appear  at 
the  next  regular  term  of  the  court,  and  not 
depart  without  leave,  is  not  invalid  by  reason 
of  the  further  clause  therein  requiring  him  to 
appear  before  the  judge  of  the  same  court  to 
answer  the  information  found  against  him, 
since  the  latter  clause  may  be  regarded  as  a 
mere  defect  of  form  which  the  statute  will 
cure.    Nelson  v.  State,  44  Kan.  154. 

1.  United  States.  —  U.  S.  v.  Keiver,  56  Fed. 
Rep.  422. 

Kansas. — Sherman  v.  State,  4  Kan.  570. 

Maryland. — Coleman  v.  State,  10  Md.  168. 

Mississippi. — Butler  v.  State,  12  Smed.  & 
M.  (Miss.)  470;  Curry  -■.  State,  39  Miss.  511. 

New  York. — People  v.  Mack,  1  Park.  Cr. 
Rep.  (N.  Y.)  567. 

Ohio.— Proseck  v.  State,  38  Ohio  St.  606. 

Pennsylvania. — Com.  v.  Bolton,  1  S.  &  R. 
(Pa.)  328. 

Tennessee. — State  v.  Sullivant,  3  Yerg. 
(Tenn.)  281. 

Texas. — Barnes  v.  State,  36  Tex.  332;  Wil- 
liamson *'.  State,  12  Tex.  App.  169:  Thomas 
v.  State,  12  Tex.  App.  417;  McDonald  -•. 
State,  15  Tex.  App.  496;  Burnett  v.  State,  18 
Tex.  App.  283;  Douglass  v.  State,  26  Tex. 
App.  248,  overruling  Williamson  v.  State, 
12  Tex.  App.  169;  Wilcox  v.  State,  24  Tex.  544. 

Statutory  Change  of  Time  of  Holding  Court. — 
Where  a  recognizance  requires  the  accused  to 
appear  at  a  term  of  court  to  be  held  at  a  time 
when  no  legal  term  of  the  court  can  be  held, 
it  is  void;  but  where  the  time  stated  in  the 
recognizance  is  that  fixed  by  law  for  the  hold- 
ing of  the  court  at  the  time  the  recognizance 
is  given,  a  subsequent  change  by  statute  in  the 
time  of  holding  court  does  not  render  the 
recognizance  void.  The  accused  is  bound  to 
take  notice  of  the  change,  and  appear  on  the 
day  to  which  the  term  of  court  is  changed. 
Douglass  v.  State,  26  Tex.  App.  248;  Walker 
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A  Patent  Clerical  Error,  as  to  the  time  or  place  of  appearance,  will  not  vitiate 
the  undertaking.1 

(4)  Offense  Charged — (a)  In  General. — The  offense  with  which  the  accused 
stands  charged  must  be  stated  in  the  recognizance  or  bail  bond  with  sufficient 
clearness  to  show  of  what  offense  he  is  in  fact  accused,2  but  this  need  not  be 
done  with  the  technical  accuracy  required  in  an  indictment.3 


v.  State,  6  Ala.  350.    See  Tyler  v.  Greenlaw, 

5  Rand.  (Va.)  711;  Mooney  v.  People,  81  111. 
134.  And  compare  State  v.  Stephens,  2  Swan 
(Tenn.)  308;  State  v.  Edwards,  4  Humph. 
(Tenn.)  226. 

]>.  Harmless  Error. — Where,  by  reason  of  a 
patent  clerical  error,  a  recognizance  requires 
the  accused  to  appear  at  a  time  already  past, 
it  will  not  vitiate  the  instrument.  State  v. 
McElhaney,  20  Mo.  App.  584;  State  v.  Lay, 
128  Mo.  609;  People  v.  Welch,  47  How.  Pr. 
(N.  Y.  C.  PI.)  420.  See  Curry  v.  State,  39 
Miss.  511. 

2.  Statement  of  Offense — United  States. — U. 
S.  v.  Sauer,  73  Fed.  Rep.  671. 

A  /aba ma. — Goodwin  v.  Governor,  1  Stew. 

6  P.  (Ala.)  465. 
Kentucky. — Com.  v.  West,  1  Dana  (Ky.) 

165;  Simpson  v.  Com.,  1  Dana  (Ky.)  523; 
West  v.  Com.,  3  J.  J.  Marsh.  (Ky.)  641. 

Louisiana. — State  v.  Wooten,  4  La.  Ann. 
515;  State  v.  Derosier,  14  La.  Ann.  746; 
State  v.  Gibson,  23  La.  Ann.  698.  Compare 
State  v .  Nicol,  30  La.  Ann.  628,  where  it  was 
held  that  the  fact  that  no  offense  was  men- 
tioned in  a  bail  bond  did  not  release  the 
sureties. 

Massachusetts. — Com.  v.  Daggett,  16  Mass. 
446. 

Mississippi. — Dean  v.  State,  2  Smed.  &M. 
(Miss.)  200. 

New  York.— People  v.  Rundle,  6  Hill  (N. 
Y.)  506. 

Ohio. — Kerns  v.  Schoonmaker,  4  Ohio  331, 
22  Am.  Dec.  757. 

Oregon. — Hannah  v.  Wells,  4  Oregon  249. 

Texas. — Payne  v.  State,  30  Tex.  397  ;  Ben- 
nett v.  State,  30  Tex.  446;  Draughan  v.  State, 
(Tex.  Crim.  App.  1896),  35  S.  W.  Rep.  667. 
See  Alford  v.  State  (Tex.  Crim.  App.  1896), 
35  S.  W.  Rep.  657 ;  Tierney  v.  State,  31  Tex. 
40;  Adler  v.  State,  31  Tex.  61 ;  Pattonv.  State, 
35  Tex.  92  ;  Turner  v.  State,  41  Tex.  549;  Viv- 
ian v.  State,  16  Tex.  App.  262;  Leach  v.  State 
(Tex.  Crim.  App.  1896),  34  S.  W.  Rep.  124; 
Warden  v.  State  (Tex.  Crim.  App.  1896),  34 
S.  W.  Rep.  125. 

Vermont. — State  Treasurer  v.  Woodward,  7 
Vt.  529;  State  Treasurer  v.  Rolfe,  15  Vt.  9. 

It  was  held  in  People  v.  Gillman,  125  N. 
Y.  372,  reversing  People  v.  Gillman,  58  Hun 
(N.  Y.)  368,  that  the  failure  to  specify  in  a 
bail  bond  the  crime  for  which  the  bail  was 
given  did  not  release  the  surety,  since  his  sub- 
stantial rights  were  not  prejudiced  by  such 
omission;  the  Code  of  Criminal  Procedure, 
§  684,  declaring  that  no  proceeding  under  the 
code  shall  be  invalid  because  of  any  error  or 
mistake  that  does  not  prejudice  the  defendant's 
substantial  rights. 

Where  a  recognizance  is  conditioned  that 
the  accused  shall  appear  and  answer  "  such 


things  as  shall  be  objected  "  against  him,  and 
shall  abide  the  order  of  the  court,  and  not  de- 
part without  leave,  and  in  the  meantime  keep 
the  peace,  its  legal  effect  is  that  the  accused 
shall  appear  at  the  next  term  of  the  court  to 
answer  any  charge  brought  against  him,  and 
be  forthcoming  before  the  court  at  all  times, 
and  not  merely  at  the  next  term  of  the  court 
after  the  date  of  the  recognizance,  and  it  is 
valid  although  it  does  not  state  what  charge 
the  accused  is  recognized  to  answer.  Gilder- 
sleeve  v.  People,  10  Barb.  (N.  Y.)  35;  People 
v.  Koeber,  7  Hill  (N.  Y.)  39. 

Name  in  Caption. — The  name  of  the  offense, 
inserted  in  the  caption  of  a  recognizance,  is 
not  sufficient  to  sustain  its  validity  where  the 
offense  is  not  sufficiently  stated  in  the  body 
of  the  instrument.    Hill  v.  State,  27  Tex.  608. 

Charge  of  Larceny. — A  recognizance  for  the 
appearance  of  the  accused  to  answer  to  an  in- 
dictment for  the  offense  of  larceny  will  cover 
larceny  from  the  house,  and  is  not  restricted 
to  simple  larceny;  and  an  indictment  charging 
burglary  and  also  larceny  from  the  house  will 
serve  as  a  basis  for  forfeiting  a  recognizance 
binding  the  party  to  appear  and  answer  for 
larceny.  Foote  v.  Gordon,  87  Ga.  277  ;  O'Brien 
v.  People,  41  111.  456. 

Parol  Evidence  as  to  Offense — Before  Indictment. 
— Where  a  recognizance  or  undertaking  of 
bail,  taken  by  a  justice  of  the  peace,  is  condi- 
tioned for  the  appearance  of  the  principal  at 
the  next  term  of  the  Circuit  Court,  "  to  answer 
any  indictment  found  against  him,"  not  speci- 
fying or  referring  to  any  particular  offense, 
parol  evidence  cannot  be  received  in  the  pro- 
ceeding by  scire  facias  against  the  bail  to 
connect  the  recognizance  or  undertaking  with 
an}-  particular  case.  State  v.  Whitley,  40  Ala. 
728;  Dover  v.  State,  45  Ala.  244;  Nicholson  v. 
State,  2  Ga.  363 ;  State  v.  Lane,  33  Me.  536. 

After  Indictment. — But  where  the  condition 
is  "  to  answer  an  indictment  pending  in  said 
court  against  him,"  and  the  offense  is  not 
otherwise  described  or  identified,  the  state 
may  adduce  proof  to  the  court  of  "  the  par- 
ticular case  to  which  the  undertaking  is  ap- 
plicable." Vasser  v.  State,  32  Ala.  586;  Welch 
v.  State,  36  Ala.  279. 

3.  Accuracy  Necessary  in  Indictment  Not  Re- 
quired—  United  States. — U.  S.  v.  Dennis,  1 
Bond  (U.  S.)  103. 

Alabama. — Browder  v.  State,  9  Ala.  58; 
Hall  v.  State,  9  Ala.  827;  State  v.  Weaver,  18 
Ala.  293  ;  Williams  v.  State,  20  Ala.  63  ;  State 
v.  Eldred,  31  Ala.  393;  Vasser  v.  State,  32 
Ala.  586;  Foster  v.  State,  38  Ala.  425;  Keipp 
v.  State,  49  Ala.  337;  Hanna  v.  State,  60  Ala. 
100. 

Colorado. — Waters  v.  People,  4  Colo.  App. 

97- 

Georgia. — Adams  v.  State,  22  Ga.  417; 
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(b)  Specific  Name. — If  the  offense  charged  can  be  designated  by  a  specific 
name,  it  is  sufficient  to  so  state  it,1  but  otherwise  the  undertaking  should  set 


Hampton  v.  Brown,  32  Ga.  251 ;  Clark  v. 
Gordon,  82  Ga.  613;  Foote  v.  Gordon,  87  Ga. 
277. 

Idaho. — People  v.  Sloper,  1  Idaho  158. 

Illinois. — Besimer  v.  People,  15  111.  440; 
Wood  v.  People,  16  111.  171;  Young  v.  Peo- 
ple, 18  111. 566;  People  v.  Baughman,  18  111.  152. 

Indiana. — State  v.  Hamer,  2  Ind.  371 ;  Pat- 
terson v.  State,  12  Ind.  86;  Adams  v.  State, 
48  Ind.  212. 

Io-va. — State  v.  Marshall,  21  Iowa  143; 
State  v.  Merrihew,  47  Iowa  112,  29  Am.  Rep. 
464. 

Kentucky. — Fowler  v.  Com.,  4  T.  B.  Mon. 
(Ky.)  128. 

Louisiana. — State  v.  Cunningham,  10  La. 
Ann.  393  ;  State  v.  Tennant,  30  La.  Ann.  852  ; 
State  v.  Arledge,  48  La.  Ann.  774. 

Maine. — State  v.  Howler,  73  Me.  552;  State 
v.  Gilmore,  81  Me.  405. 

Michigan. — People  v.  Rutan,  3  Mich.  42. 

Missouri. — State  v.  Weideman,  30  Mo. 
App.  647;  State  v.  Randolph,  22  Mo.  474; 
State  v.  Rogers,  36  Mo.  138. 

Nevada. — State  v.  Birchim,  9  New  95. 

New  York.  —  People  v.  Bla'nkman,  17 
Wend.  (N.  Y.)  252. 

Tennessee. — State  v.  Rye,  9  Yerg.  (Tenn.) 
386. 

Texas. — McGee  v.  State,  11  Tex.  App.  520; 
Mills  v.  State  (Tex.  Crim.  App.  1896),  35  S. 
W.  Rep.  370;  Wilson  v.  State,  25  Tex.  169; 
Foster  v.  State,  27  Tex.  236;  State  v.  Hotch- 
kiss,  30  Tex.  163;  Barrera's  Sureties  v.  State, 
32  Tex.  644;  Smith  v.  State,  36  Tex.  317; 
Goldthwaite  v.  State,  32  Tex.  599;  Robinson 
v.  State,  11  Tex.  App.  309;  Sands  v.  State,  30 
Tex.  App.  578;  Nash  v.  State,  32  Tex.  Crim. 
Rep.  368;  Allphin  v.  State  (Tex.  Crim.  App. 
1894),  26  S.  W.  Rep.  61 ;  Bowman  v.  State 
(Tex.  App.  1890),  13  S.  W.  Rep.  1009;  Turner 
v.  State,  41  Tex.  549. 

Virginia. — Allen  v.  Com.,  90  Va.  356; 
Bolanz  v.  Com.,  24  Gratt.  (Va.)  31. 

Arson. — Where  a  bail  bond  recited  that  "a 
charge  has  been  exhibited  against  the  above 
named  L.  Loeb,  by  the  state  of  Louisiana,  for 
the  crime  of  arson"  it  was  held  that  the  word 
"arson"  having  an  unmistakable  meaning, 
the  bond  would  not  be  invalid.  State  v.  Loeb, 
21  La.  Ann.  599. 

Assault  to  Murder. — A  recognizance  which 
recited  that  the  accused  was  recognized  to  ap- 
pear to  answer  a  charge  of  "  assault  to  mur- 
der," was  held  to  be  sufficient.  Wills  v. 
State,  4  Tex.  App.  613. 

Assault  with  Intent  to  Kill. — Where  a  recog- 
nizance required  the  accused  to  answer  an  ac- 
cusation for  an  "assault  with  intent  to  kill," 
it  was  held  that  this  was  an  offense  for  which 
the  accused  might  be  convicted  of  the  assault, 
if  not  also  of  the  intent  to  murder,  and  that  it 
was  legally  sufficient.  Hodges  v.  State,  20 
Tex.  493. 

Burglary. — Where  a  recognizance  was  con- 
ditioned* for  the  appearance  of  the  accused  to 
answer  "for  burglary,"  it  was  held  that  it 
sufficiently  complied  with  the  form  prescribed 


by  the  Alabama  Code  reading  "  to  answer  for 
the  offense  of  burglary."  Holcombe  v.  State, 
99  Ala.  185. 

Being  a  Common  Gambler. — A  recognizance 
conditioned  for  the  appearance  of  the  accused 
to  answer  "  for  the  offense  of  being  a  common 
gambler"  sufficiently  describes  the  nature  and 
character  of  the  offense  charged.  Chase  v. 
People,  2  Colo.  528. 

Offense  of  Misdemeanor. — Where  a  recogni- 
zance was  conditioned  for  the  appearance  of 
the  accused  to  answer  "  for  an  offense  of  mis- 
demeanor," it  was  held  to  contain  a  sufficient 
description  of  the  offense.  Vinson  v.  Northen, 
94  Ga.  698. 

Stealing. — The  word  "  stealing,"  in  legal 
parlance,  imports  a  larceny,  and  stealing  two 
bushels  of  corn  is  an  indictable  offense.  There- 
fore, where  a  recognizance  recited  that  the  ac- 
cused had  stolen  two  bushels  of  corn,  it  was 
held  valid,  since  it  named  an  indictable  offense 
against  the  state.  Gay  v.  State,  20  Tex. 
5°4- 

Offense  Charged  must  Be  Indictable. — It  has 

been  held  that  it  is  not  necessary  to  recite  in 
a  recognizance  the  specific  charge  ;  but,  if  this 
be  attempted,  the  charge  must  be  one  for  which 
an  indictment  will  lie ;  otherwise,  the  recog- 
nizance will  be  void.  Dailey  v.  State,  4  Tex. 
417;  Cotton  v.  State,  7  Tex.  547. 

1.  Name  of  Offense. — In  Turner  v.  State,  41 
Tex.  549,  the  court  said  :  "  The  statute  pre- 
scribing the  requisites  for  a  sufficient  bail 
bond  was  framed  for  the  purpose  of  securing 
matters  of  substance  in  such  bonds  rather 
than  those  of  form.  And  it  would  certainly 
be  to  stick  in  the  bark  and  to  lose  sight  of  the 
spirit  and  object  of  the  law  to  hold,  if  the 
bond  discloses  the  essential  requirements  of  a 
valid  indictment  by  a  statement  of  the  matter 
or  thing  wherewith  the  defendant  was  charged, 
that  it  was  insufficient  because  the  name  of 
the  offense,  with  which  he  was  so  charged, 
was  not  also  stated.  If  the  charge  against 
the  accused  is  known,  and  can  be  designated 
by  a  distinctive  name,  it  is  sufficient  to  do 
this.  But  the  bond  is  not  invalid  if  more 
than  this  is  clone,  and  it  can  be  told,  not  by  a 
name  by  which  the  alleged  offense  is  called  in 
the  bond,  but  by  the  positive  and  direct  state- 
ment of  the  matters  and  things  with  which 
the  defendant  is  charged,  that  he  is  held  to 
answer  for  an  offense  against  the  laws  of  the 
state." 

To  the  same  effect  see  State  Birchim,  9 
Nev.  95;  State  v.  Hamer,  2  Ind.  371;  Belt  :■. 
Spaulding,  17  Oregon  130. 

Naming  Class  of  Offense. — In  People  v.  Dennis, 
4  Mich.  609,  69  Am.  Dec.  338,  where  a  recog- 
nizance was  conditioned  for  the  appearance 
of  the  accused  to  answer  to  an  indictment  for 
larceny,  without  describing  what  larceny,  it 
was  held  that  such  a  form  was  sanctioned  by 
long  and  almost  uniform  usage,  both  in  Michi- 
gan and  elsewhere,  and  that  there  could  be  no 
doubt  that  the  naming  of  the  offense,  where 
it  belongs  to  a  class  which  has  a  definite  and 
well-understood  general  name,  is  sufficient. 
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out  and  specify  the  ingredients  of  the  offense.1 

(o)  Must  Be  Punishable  by  Law. — It  must  clearly  appear  that  the  offense  is 
one  known  to  and  punishable  by  law,  and  that  a  breach  of  the  law  has  been 
committed.* 


Offense  Stated  In  Indorsement  upon  Instru- 
ment.— In  Tillson  v.  State,  29  Kan.  452,  it  was 
held  that  although  the  offense  with  which  the 
accused  was  charged  was  not  stated  in  the 
body  of  the  recognizance,  it  was  nevertheless 
good  by  reason  of  an  indorsement  upon  it 
which  stated  the  name  of  the  offense. 

1.  Statutory  Ingredients. — In  O'Bannon  v. 
Stale,  9  Tex.  App.  465,  the  court  said  :  "When 
there  is  no  definition  in  general  or  direct 
terms  of  an  offense,  then  the  recognizance 
should  set  out  the  matters  and  things  which 
constitute  the  acts  which  the  statute  proposes 
to  punish."  See  also  Killingsworth  v.  State, 
7  Tex.  App.  28;  Morris  v.  State,  4  Tex.  App. 
554;  Turner  v.  State,  41  Tex.  549;  Cresap  v. 
State,  28  Tex.  App.  529;  Roe  v.  State  (Tex. 
Crim.  App.  1893),  24  S.  W.  Rep.  28. 

Offense  Charged  In  Language  of  Statute. — 
Where  a  recognizance  sets  out  the  offense 
charged  in  the  language  of  the  statute  it  is 
sufficient.  People  v.  Baughman,  18  111.  152; 
State  v.  Gilmore,  81  Me.  405. 

2.  Must  State  Punishable  Offense — United 
States— U.  S.  v.  Hand,  6  McLean  (U.  S.)  274. 

Colorado.  —  Waters  v.  People,  4  Colo. 
App.  97- 

Connecticut. — Kingsbury  v.  Clark,  I  Conn. 
406. 

Georgia. — Nicholson  v.  State,  2  Ga.  363. 

Kentucky. — Com.  v.  West,  1  Dana  (Ky.) 
165;  Simpson  v.  Com.,  1  Dana  (Ky.)  523. 

Louisiana. — State  v.  Sypher,  19  La.  Ann. 
71  :  State  v.  Ridgley,  10  La.  Ann.  302;  State 
v.  Gilbert,  10  La.  Ann.  524. 

Oregon. — Belt  v.  Spaulding,  17  Oregon 
130. 

Texas. — A  large  majority  of  the  following 
cases  were  decided  under  the  provisions  of  the 
Texas  Code  of  Criminal  Procedure  which  re- 
quire, in  cases  of  a  bail  bond,  "that  the  of- 
fense of  which  the  defendant  is  accused  be 
distinctly  named  in  the  bond,  and  that  it  ap- 
pear therefrom  that  he  is  accused  of  some  of- 
fense against  the  laws  of  the  state."  (Cr.  Laws 
of  Tex.,  art.  1 109,  §  3,  Code  of  Crim.  Pro.  264.) 
In  case  of  a  recognizance  the  same  accuracy  is 
not  required  as  in  cases  of  a  bail  bond.  (Crim. 
Laws  of  Tex.,  art.  1108,  §  2,  Code  of  Crim. 
Pro.  263.)  Dailey  v.  State,  4  Tex.  417  ;  Law- 
ton  v.  State,  5  Tex.  270;  Cotton  v.  State,  7 
Tex.  547;  Tousey  v.  State,  8  Tex.  173;  Wilson 
v.  State,  25  Tex.  169;  Foster  v.  State,  27 
Tex.  236;  Hill  v.  State,  27  Tex.  608;  Davis 
v .  State,  30  Tex.  352 ;  Horton  v.  State, 
30  Tex.  191 ;  Adler  v.  State,  31  Tex.  61 ; 
Thompson  v.  State,  31  Tex.  166;  Breeding  v. 
State,  31  Tex.  94;  Gonzales  v.  State,  31  Tex. 
205;  Tierney  v.  State,  31  Tex.  40;  Barrera's 
Sureties  v.  State,  32  Tex.  644;  Montgomery 
v.  State,  33  Tex.  179;  Stroud  v.  State,  33 
Tex.  650;  State  v.  Brown,  34  Tex.  146;  Pat- 
ton  v.  State,  35  Tex.  92 ;  State  v.  Gordon,  41 
Tex.  510;  Turner  v.  State,  41  Tex.  549;  Low- 
rie  v.  State,  43  Tex.  603;  Foard  v.  State,  3 


Tex.  App.  556;  Hutchison  v.  State,  4  Tex. 
App.  435;  Massey  v.  State,  4  Tex.  App.  5S0; 
Morris  v.  State,  4  Tex.  App.  554;  Stancel 
v.  State,  6  Tex.  App.  460;  O'Bannon  v. 
State,  9  Tex.  App.  465 ;  McGee  v.  State, 
11  Tex.  App.  520;  Robinson  v.  State,  11 
Tex.  App.  309;  Keppler  -•.  State,  14  Tex. 
App.  173;  Vivian  v.  State,  16  Tex.  App. 
262;  Cresap  v.  State,  28  Tex.  App.  529; 
La  Rose  v.  State,  29  Tex.  App.  215;  Bowman 
v.  State  (Tex.  App.  1890),  13  S.  W.  Rep. 
1009;  Harris  v.  State  (Tex.  Crim.  App.  1892), 
20  S.  W.  Rep.  708;  Sanders  v.  State  (Tex. 
Crim.  App.  1892),  20  S.  W.  Rep.  360;  McDan- 
iel  -•.  State  (Tex.  Crim.  App.  1893),  20  S.  W. 
Rep.  1108;  Daggett  v.  State  (Tex.  Crim.  App. 
1893),  21  S.  W.  Rep.  360;  Donahoe  v.  State 
(Tex.  Crim.  App.  1893),  21  S.  W.  Rep.  372; 
Johnson  v.  State  (Tex.  Crim.  App.  1893),  21  S. 
W.  Rep.  371;  Morgan  v.  State  (Tex.  Crim. 
App.  1893),  21  S.  W.  Rep.  260;  Reed  v.  State 
(Tex.  Crim.  App.  1893),  21  S.  W.  Rep.  364; 
Yokum  v.  State  (Tex.  Crim.  App.  1893),  21  S. 
W.  Rep.  191 ;  Alderete  v.  State  (Tex.  Crim. 
App.  1893),  22  S.  W.  Rep.  17;  Flemming  v. 
State  (Tex.  Crim.  App.  1893),  22  S.  W.  Rep. 
1038;  Shackelford  v.  State  (Tex.  Crim.  App. 
1893) ,  22  S.  W.  Rep.  26 ;  Blevins  v.  State  (Tex. 
Crim.  App.  1893),  23  S.  W.  Rep^  688 ;  Hen- 
derson v.  State  (Tex.  Crim.  App.  1893),  23  S. 
W.  Rep.  692;  Roe  v.  State  (Tex.  Crim.  App. 
1893),  24  S.  W.  Rep.  28;  Wilson  v.  State  (Tex. 
Crim.  App.  1893),  24  S.  W.  Rep.  33;  Jack- 
son v.  State  (Tex.  Crim.  App.  1894),  24  S. 
W.  Rep.  902;  Calhoun  v.  State  (Tex.  Crim. 
App.  1894),  25  S.  W.  Rep.  126;  Harkey  v. 
State  (Tex.  Crim.  App.  1894),  25  S.  W.  Rep. 
423;  Short  v.  State  (Tex.  Crim.  App.  1S94), 
25  S.  W.  Rep.  288  ;  Turner  v.  State  (Tex.  Crim. 
App.  1894),  26  S.  W.  Rep.  62;  Heaths.  State 
(Tex.  Crim.  App.  1894),  28  S.  W.  Rep.  203; 
Rhoads  v.  State  (Tex.  Crim.  App.  1894),  28 
S.  W.  Rep.  467;  Baizey  v.  State  (Tex.  Crim. 
App.  1895),  30  S.  W.  Rep.  358 ;  Heath  v.  State 
(Tex.  Crim.  App.  1895),  31  S.  W.  Rep.  659; 
Allison  v.  State,  32  Tex.  Crim.  Rep.  501 ; 
Morgan  v.  State,  32  Tex.  Crim.  Rep.  413; 
Mullinix  v.  State,  32  Tex.  Crim.  Rep.  116. 

A  judgment  on  a  recognizance  which  re- 
cited the  charge  to  be  the  "  exhibiting  a  circus 
without  first  obtaining  a  license  according  to 
law,"  cannot  be  supported.  The  statute  makes 
it  indictable  to  exhibit  a  circus  for  hire,  pay, 
or  emolument,  without  license.  Badger  v. 
State,  5  Ala.  21. 

Reference  to  Complaint. — Where  it  was  ob- 
jected to  a  recognizance  which  recited  that 
the  accused  was  charged  "  with  the  crime  of 
knowingly  receiving  stolen  goods  as  more 
fully  set  forth  in  said  complaint"  which  had 
been  previously  referred  to,  that  it  recited  no 
crime  known  to  the  laws  of  the  state,  the  court 
held  that  it  was  sufficient  if  the  complaint  set 
forth  the  crime  in  proper  form.  Com.  V. 
Merriam,  7  Allen  (Mass.)  356. 
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(d)  Variance  between  Charge  and  Recognizance. — If  the  off ense  stated  in  the  recogni- 
zance is  different  from  that  with  which  the  defendant  stands  charged,  it  will 
invalidate  the  undertaking.1 

(e)  After  indictment. — In  case  of  a  recognizance  taken  after  an  indictment 
has  been  found  against  the  accused,  the  offense  stated  must  be  the  same  as 
that  described  in  the  indictment,  and  it  will  not  be  sufficient  if  it  is  merely 
one  of  the  same  general  class.2 


Description  in  Indictment. — Where  it  suffi- 
ciently appears,  from  a  description  of  the  of- 
fense charged  in  the  indictment,  that  it  is  an 
offense  against  the  laws  of  th.e  state,  a  recog- 
nizance taken  for  the  appearance  of  the  ac- 
cused is  valid.  Thrash  v.  State,  i6Tex.  App. 
271. 

Before  and  after  Indictment. — In  Barrera's 
Sureties  v.  State,  32  Tex.  644,  the  court  drew 
a  line  of  distinction  between  the  strictness 
which  should  be  required  in  bonds  and 
recognizances  taken  after  indictment  found, 
and  that  which  should  be  required  of  sheriffs 
and  justices  in  taking  such  instruments  before 
indictment  found.  While  recognizing  the 
correctness  of  the  doctrine  in  Foster  v.  State, 
27  Tex.  236,  in  its  application  to  bonds  and 
recognizances  taken  after  indictment  found, 
it  was  held  that  all  that  should  be  required  in 
bonds  and  recognizances  taken  before  indict- 
ment was  that  they  should  in  plain  language 
describe  some  offense  known  to  the  laws  of 
the  state.  See  Keppler  v.  State,  14  Tex.  App. 
173;  Com.  v.  Teevens,  143  Mass.  210,  58  Am. 
Rep.  131. 

1.  Variance. — Dillingham  v.  U.  S.,2  Wash. 
( U.  S.)  422 ;  Gray  v.  State,  43  Ala.  41 ;  People 
v.  Hunter,  10  Cal.  502;  Foster  v.  State,  27 
Tex.  237;  Smalley  v.  State,  3  Tex.  App.  202; 
Barrera's  Sureties  v.  State,  32  Tex.  644; 
Moore  v.  State,  34  Tex.  138;  Duke  v.  State, 
35  Tex.  424;  McAdams  v.  State,  10  Tex.  App. 
317;  Addison  v.  State,  14  Tex.  App.  568; 
State  v.  Gordon,  41  Tex.  510;  Turner  z>. 
State,  41  Tex.  549;  Vanwey  v.  State,  44  Tex. 
1 12. 

In  Illinois  it  has  been  held  that  if  the  accused 
has  been  examined  and  committed  for  some 
bailable  offense,  and  a  recognizance  has  been 
given  for  his  appearance,  the  instrument  is 
valid  although  he  has  been  subsequently  in- 
dicted for  another  offense.  People  v.  Meach- 
am,  47  111.  292. 

In  Kansas  a  person  accused  may  be  required 
to  give  bail  to  appear  and  answer  to  another 
and  different  charge  from  that  alleged  in  the 
complaint  and  affidavit  on  which  he  is  ar- 
rested.   Redmond  v.  State,  12  Kan.  172. 

Degree  of  Offense. — The  degree  of  the  offense 
with  which  the  accused  is  charged  need  not  be 
stated;  and  a  bail  bond  or  recognizance  which 
recites  that  he  is -accused  of  murder,  without 
stating  in  what  degree,  is  valid.  Thompson  v. 
State,  31  Tex.  166. 

Synonymous  Words — Where  the  accused  was 
charged  with  the  statutory  offense  of  offering 
to  bribe  a  witness  to  avoid  service,  and  the 
bail  bond  used  the  word  "evade"  instead  of 
"avoid,"  it  was  held  that  the  variance  was 
immaterial,  since  the  words  are  synonymous. 
Hill  v.  State,  15  Tex.  App.  530. 


2.  After  Indictment. — Reese  v.  People,  11 
111.  App.  346;  Mooney  v.  People,  81  111.  134; 
State*'.  Forno,  14  La.  Ann.  454;  Taliaferro 
v.  Steele,  14  La.  Ann.  666;  Foster  v.  State, 
27  Tex.  236;  State  v.  Hotchkiss,  30  Tex.  162; 
State  v.  Gordon,  41  Tex.  510;  Duke  v.  State, 
35  Tex.  424;  Turner  v.  State,  41  Tex.  549; 
Vanwey  v.  State,  44  Tex.  112;  Smalley  v, 
State,  3  Tex.  App.  202,  overruling  McCoy  v. 
State,  37  Tex.  219;  State  v.  Angell,  37  Tex. 
357;  McAdams  v.  State,  10  Tex.  App.  317; 
Collins  v.  State,  16  Tex.  App.  274;  Douglass 
v.  State,  26  Tex.  App.  248;  Langan  v.  State, 
27  Tex.  App.  498;  Bowen  v.  State,  28  Tex. 
App.  103;  McDaniel  v.  State  (Tex.  Crim. 
App.  1893),  20  S.  W.  Rep.  1 108. 

Immaterial  Variance. — Where  an  indictment 
was  found  for  burglary  and  larceny,  and  the 
accused  recognized  to  appear  to  answer  the 
crime  of  burglary  only,  it  was  held  that  the 
variance  did  not  invalidate  the  undertaking. 
State  v.  Peyton,  32  Mo.  App.  522.  See  People 
v.  Brown  (Supreme  Ct.),  13  N.  Y.  Supp.  320. 

Date  of  Indictment. — Where  a  bail  bond  er- 
roneously stated  the  date  of  the  indictment 
under  which  the  accused  stood  charged,  it  was 
held  that  the  mistake  was  immaterial.  Blain  v. 
State  (Tex.  Crim.  App.  1895),  31  S.W.  Rep.  366. 

Bond  for  Forgery — Indictment  for  Uttering 
Forged  Instrument. — A  bond  to  answer  a 
charge  of  forgery  is  valid  although  the  in- 
dictment is  for  uttering  a  forged  instrument; 
the  two  offenses  are  classed  in  the  statute 
under  the  general  head  of  forgery,  and  pro- 
hibited in  the  same  section,  and  if  one  offense 
does  not  include  the  other,  still  the  twofold 
condition  of  the  bond  is  violated  by  a  depar- 
ture without  leave  of  course.  State  v.  Ans- 
ley,  13  La.  Ann.  298. 

Joint  and  Several  Indictment. — Where  the 
accused  was  bound  over  to  answer  an  indict- 
ment for  burglary  and  grand  larceny,  it  was 
held  that  although  the  indictment  was  for 
either  or  both,  separately,  and  not  jointly,  the 
bail  bond  would  be  applicable  to  such  a  finding 
of  the  grand  jury.  Holcombe  v.  State,  99 
Ala.  185. 

Several  Indictments — Bond  to  Answer  One 
Only. — Where  several  indictments  were  found 
for  the  same  offense  on  the  same  day,  it  was 
held  that  it  was  not  necessary  that  the  recog- 
nizance should  specifically  state  to  which  one 
of  the  indictments  it  referred,  since  the  condi- 
tion of  the  recognizance  required  the  produc- 
tion of  the  principal  to  answer  but  one  indict- 
ment, and,  that  being  done,  there  would  be  no 
obligation  to  produce  him  upon  another.  Peo- 
ple v.  Oyer  and  Terminer  Ct.,  7  Hun  (N.  Y.) 
114. 

Variance  between  Mittimus  and  Indictment. — 

Where  a  person  under  indictment  for  assault, 
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(t)  After  Conviction. — Upon  appeal  from  conviction  the  recognizance  should 
state  the  offense  of  which  the  accused  has  been  convicted,  and  it  must  appear 
to  be  one  against  the  laws  of  the  state.1 

(g)  Disjunctive  Statement. — If  the  offense  is  stated  in  the  alternative,  or  dis- 
junctive, the  undertaking  will  be  invalid.* 

(5)  Amount  of  Penalty. — The  amount  in  which  the  accused  is  held  to  bail 
must  be  stated  in  the  bond  or  recognizance  ;3  also  that  for  which  the  sureties 
bind  themselves.4  The  amount  so  named  should  conform  to  the  order  of 
the  magistrate  who  admits  to  bail,  else  the  instrument  will  be  invalid.6 


abduction,  and  kidnapping;  was  committed  to 
jail  for  failure  to  recognize  with  sureties  to 
answer  an  indictment  for  kidnapping,  and 
afterwards  entered  into  a  recognizance  condi- 
tioned that  he  should  answer  to  an  indictment 
against  him  for  assault,  abduction,  and  kidnap- 
ping, the  undertaking  was  held  to  be  valid,  al- 
though after  the  taking  of  the  recognizance, 
but  before  the  sureties  thereon  were  defaulted, 
the  charge  of  kidnapping  was  abandoned. 
Com.  v.  Field,  11  Allen  (Mass.)  488. 

1.  After  Conviction. — State  v.  Jones,  3  La. 
Ann.  9;  Horton  v.  State,  30  Tex.  191 ;  Payne 
v.  State,  30  Tex.  397;  Bennett  v.  State,  30 
Tex.  446;  Vanwey  v.  State,  44  Tex.  112; 
Koritz  v.  State,  27  Tex.  App.  53;  Heilman  v. 
State  (Tex.  Crim.  App.  1894),  25  S.  W.  Rep. 
1120;  Nichols  v.  State  (Tex.  Crim.  App.  1895), 

29  S.  W.  Rep.  383;  Fondren  v.  State  (Tex. 
Crim.  App.  1895),  29  S.  W.  Rep.  479;  Baizey 
v.  State  (Tex.  Crim.  App.  1895),  30  S.  w-  ReP- 
358;  Loven  v.  State  (Tex.  Crim.  App.  1895), 

30  S.  W.  Rep.  358.  Compare  State  v.  Rye,  9 
Yerg.  (Tenn.)  386. 

2.  Disjunctive  Statement. — Hart  v.  State,  2 
Tex.  App.  39;  Burrows  v.  State  (Tex.  App. 
1891),  17  S.  W.  Rep.  257;  Parker  v.  State 
(Tex.  Crim.  App.  1892),  20  S.  W.  Rep.  707; 
Whitehead  v.  State  (Tex.  Crim.  App.  1896), 
34  S.  W.  Rep.  114;  Bailey  v.  State  (Tex. 
Crim.  App.  1896),  34  S.  W.  Rep.  116;  Garza 
v.  State  (Tex.  Crim.  App.  1893),  22  S.  W. 
Rep.  139;  Knight  v.  State  (Tex.  Crim.  App. 
1893),  24  S.  W.  Rep.  103;  Kennedj-  v.  State 
(Tex.  Crim.  App.  1894),  24  S.  W.'Rep.  901; 
Walker  v.  State,  32  Tex.  Crim.  Rep.  517. 
See  State  v.  Fowler,  28  N.  H.  184. 

Where  the  information  charged  the  defend- 
ant with  sending  and  delivering  a  certain 
threatening  letter  with  a  view  of  extorting 
money,  property,  things  of  value  and  advan- 
tage, etc.,  and  the  recognizance  reciting 
the  offense  charged  the  defendant  with 
"  unlawfully  and  knowingly  sending  and  deliv- 
ering a  written  letter  with  a  view  of  extorting 
money,  property,  or  a  thing  of  value,"  it 
was  held  that  the  recognizance  was  fatally 
defective,  owing  to  the  fact  that  the  disjunctive 
"or,"  instead  of  the  conjunctive  "and,"  was 
used  in  reciting  the  offense.  Wells  v.  State 
(Tex.  Crim.  App.  1893),  21  S.  W.  Rep.  370. 

Two  Charges. — Where  a  bail  bond  required 
the  accused  to  appear  and  answer  "such  in- 
dictments or  indictment  as  may  be  preferred 
against  him,"  and  then,  without  naming  any 
offense,  proceeded  to  describe  two  separate 
charges  of  theft,  it  was  held  to  be  insufficient. 
Patton  v.  State,  35  Tex.  92. 


3.  Statement  of  Amount. — No  case,  so  far  as 
can  lie  ascertained,  has  expressly  decided  this 
point  as  to  undertakings  in  criminal  proceed- 
ings, but  no  reason  can  be  perceived  why  the 
same  principle  would  not  be  applicable  as  in 
civil  proceedings.  See  Caldwell  v.  Brindle, 
11  Pa.  St.  293. 

See  also  Warner  v.  Howard,  121  Mass. 
82,  where  the  court  said :  "  For  two  reasons, 
the  sum  in  which  such  a  recognizance  as  this 
is  taken  should  be  specific :  First,  that  the 
sureties  should  know  the  extent  of  their  lia- 
bility. Second,  that  the  court  or  magistrate 
who  is  to  determine  whether  the  sureties  of- 
fered are  sufficient  should  first  ascertain  the 
liability  to  which  they  are  to  be  subjected." 

What  a  Sufficient  Expression  of  Amount. — 
Where  a  bail  bond  was  conditioned  for  the 

1  payment  of  ".$500,  five  hundred  ," 

and  its  validity  was  contested  on  the  ground 
that  it  expressed  no  sum  of  money,  it  was 
held  that  the  dollar  mark  and  figures  suffi- 
ciently expressed  the  amount.  Roberts  v. 
State,  11  Tex.  App.  26. 

4.  Townsend  v.  State,  7  Tex.  App.  74. 

6.  Conformity  to  Order  of  Court. — An  officer 
can  only  require  bail  in  such  amount  as  is 
directed  by  the  examining  court.  Neblett  v. 
State,  6  Tex.  App.  316;  Barringer  v.  State,  27 
Tex.  553.    See  State  v.  Buffum,  22  N.  H.  267. 

But  where  the  amount  of  bail  had  been 
fixed  by  a  magistrate,  and  subsequently  the 
state's  counsel  and  the  accused  agreed  that 
the  sheriff  should  release  the  accused  on  a 
bond  in  a  lesser  amount,  it  was  held,  on  the 
ground  of  estoppel,  that  the  bond  was  not 
thereby  vitiated.  Peters  v.  State,  10  Tex. 
App.  302. 

What  a  Sufficient  Fixing  of  Amount. — Where  a 
recognizance  is  taken  in  open  court,  no  other 
fixing  of  the  amount  is  necessary  than  that 
specified  in  the  recognizance.  Grinestaff  v. 
State,  53  Ind.  238.  See  McClure  v.  State,  29 
Ind.  359. 

Greater  or  Less  than  Required. — If  a  recogni- 
zance is  taken  for  a  greater  amount  than  is 
indorsed  upon  the  writ,  it  will  be  void. 
Waugh  v.  People,  17  111.  561. 

But  where  it  is  taken  in  a  less  sum  than  that 
indorsed  on  the  writ,  it  cannot  prejudice  the 
plaintiff,  and  is  not  vitiated  thereby.  Chu- 
masero  v.  People,  18  111.  405. 

One  Bond  for  Several  Crimes. — Where  a  per- 
son charged  with  two  distinct  crimes  was  re- 
quired to  enter  into  a  recognizance  for  each, 
in  different  sums,  it  was  held  that  one  bond 
for  the  aggregate  amount  required,  would  im- 
pose no  liability  upon  the  sureties.  U.  S.  v. 
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(6)  Designation  of  Cognizce  or  Obligee. — In  order  to  give  it  validity,  a 
recognizance  or  bail  bond  should  run  in  favor  of  the  state,  people,  or  whom- 
soever is  by  statute  required  to  be  the  cognizee  or  obligee  in  such  cases.1 

c.  SIGNING  AND  Sealing. — (i)  Recognizance. — A  recognizance,  in  its 
technical  sense,  need  not  be  signed  ;2  but  should  it  be,  the  signature  will  be 
regarded  as  surplusage,  and  the  undertaking  will  not  be  thereby  vitiated.3 

The  Statutes  of  Some  states  require  recognizances,  so  called,  to  be  signed,4  and, 


Goldstein,  I  Dill.  (U.  S.)  413.  See  also  Cooper 
v.  Com.,  13  Bush  (Ky.)  654. 

Joint  Bond  of  Several  Defendants. — Where  an 
order  required  a  recognizance  to  be  given  by 
each  defendant  in  a  specified  sum,  and  the 
defendants  gave  a  joint  bond  in  that  sum,  it 
was  held  not  to  be  invalid.  Humphries  v. 
State,  33  Ark.  715. 

Less  than  Statutory  Requirement. — Where  a 
statute  requires  that  a  person  accused  of  a 
crime  punishable  by  confinement  in  the  peni- 
tentiary shall  not  be  admitted  to  bail  in  less 
than  a  certain  amount,  a  recognizance  taken 
for  a  lesser  sum  will  be  void.  State  v.  Mc- 
Cown,  24  W.  Va.  625. 

1.  Acknowledgment  of  Indebtedness. — Where, 
in  case  of  a  criminal  indictment,  the  minutes 
of  a  recognizance  were  taken  in  open  court, 
stating  correctly  the  trial  of  the  case,  the 
penalty,  the  court  before  which  the  accused  was 
to  appear,  the  time  and  place  of  appearance, 
the  indictment  and  the  offense,  but  containing 
no  acknowledgment  of  indebtedness  to  the 
people  of  the  state  ;  and  upon  these  minutes  a 
recognizance  was  drawn  up,  in  other  respects 
according  to  the  entries,  but  an  acknowledg- 
ment of  an  indebtedness  was  inserted,  it  was 
held  to  be  fatally  defective,  and  that  the 
defect  in  the  minutes  of  the  court,  in  not  stat- 
ing the  acknowledgment  of  the  indebtedness, 
was  conclusive,  and  consequently  no  judg- 
ment could  be  rendered  against  the  obligor. 
People  v.  Felton,  36  Barb.  (N.  Y.)  429.  See 
Lawton  v.  State,  5  Tex.  272  ;  Warren  v.  State, 
21  Tex.  510. 

But  It  has  been  Held  in  Louisiana  that  the 
insertion  of  the  name  of  a  former  instead  of 
the  present  executive  as  the  obligee  in  a  bail 
bond  will  not  vitiate  it,  since  such  an  error  will 
be  regarded  as  an  immaterial  mistake.  State 
v.  McKeown,  12  La.  Ann.  596. 

Under  the  Indiana  Statute,  which  provides 
that  recognizances  shall  not  be  void  for  want 
of  form  or  substance,  it  was  held  that  the  fact 
that  a  recognizance  was  made  payable  to  the 
state  instead  of  to  the  city  did  not  invalidate 
it.    State  v.  Soudriette,  105  Ind.  306. 

Idaho  Territory. — In  People  v.  Myers,  1  Idaho 
355,  it  was  held  that  a  recognizance  executed 
to  "the  people  of  the  territory  of  Idaho  "  was 
sufficient,  although  it  should  have  been  exe- 
cuted in  the  name  of  the  people  of  the  United 
States  in  the  territory  of  Idaho. 

2.  Signature  Unnecessary. — 1  Chitty's  Crim. 
L.  9;  U.  S.  v.  Pickett,  1  Bond  (U.  S.)  123; 
Campbell  v.  State,  18  Ind.  375,  81  Am.  Dec. 
363  ;  State,  v.  Elder,  35  Ind.  368;  Com.  v.  Rad- 
ford, 2  Duv.  (Ky.)  9;  Com.  i>.  Mason,  3  A.  K. 
Marsh.  (Ky.)  456;  Irwin  v.  State,  10  Neb.  325; 
King  v.  State,  18  Neb.  375 ;  State  v.  West,  3 
Ohio  St.  509;  Com.  v.  Emery,  2  Binn.  (Pa.) 


434.  See  Kearns  v.  State,  3  Blackf.  (Ind.)  334 ; 
State  v.  Cherry,  2  Dev.  (N.  Car.)  550;  People 
v.  Kane,  4  Den.  (N.  Y.)  530. 

Not  within  Statute  of  Frauds. — A  recogni- 
zance taken  in  open  court  and  entered  upon 
the  order  book  is  not  within  the  statute  of 
frauds,  and  is  valid  and  binding  without  either 
the  signature  or  seal  of  any  of  the  cognizors. 
Such  a  recognizance  creates  a  debt  of  record, 
and  is  witnessed  only  by  the  record,  and  not 
by  the  signature  or  seal  of  the  cognizors. 
Grinestaff  v.  State,  53  Ind.  238;  Andress  v. 
State,  3  Blackf.  (Ind.)  108;  Campbell  v.  State, 
18  Ind.  375,  81  Am.  Dec.  363;  State  v.  Elder, 
35  Ind.  368.    See  Doe  v.  Harter,  2  Ind.  252. 

Signature  of  Accused. — In  Tillson  v.  State,  29 
Kan.  452,  the  court  said  :  "  At  common  law  it 
was  never  necessary  for  any  person  to  sign  the 
recognizance;  and  under  the  statutes  it  is  nec- 
essary only  for  those  to  sign  the  recognizance 
who  are  to  be  bound  thereby ;  and  it  is  never 
necessary  under  the  statutes  for  the  accused  to 
sign  the  recognizance,  unless  the  statutes  ab- 
solutely require  the  same  to  be  done."  '  See 
Ingram  v.  State,  10  Kan.  630;  Minor  v.  State, 
1  Blackf.  (Ind.)  236;  State  v.  Lewis,  4  Blackf. 
(Ind.)  20;  State  v.  Peyton,  32  Mo.  App.  522. 

3.  Kearns  v.  State,  3  Blackf.  (Ind.)  334; 
Madison  v.  Com.,  2  A.  K.  Marsh.  (Ky.)  131; 
Irwin  v.  State,  10  Neb.  325  ;  King  v.  State, 
18  Neb.  375  ;  Millikin  v.  State,  21  Ohio  St.  635. 

4.  Shattuck  v.  People,  5  111.  477;  Gay  v. 
State,  7  Kan.  394;  Cunningham  v.  State,  14 
Mo.  402;  People  v.  Huggins,  10  Wend.  (N. 
Y.)  465. 

Signature  in  Blank. — Where  several  criminal 
recognizances  were  to  be  given,  and  the  same 
surety  agreed  to  sign  all  of  them,  and  did  so, 
some  being  filled  out  at  the  time,  and  some 
having  the  name  of  the  obligee  and  the 
amount  blank,  and  the  surety,  knowing  the 
amount  and  the  obligee,  instructed  the  sheriff 
to  fill  such  blanks,  and  thereupon  went  away, 
and  the  blanks  were  filled  accordingly,  the 
bond  was  held  to  be  valid.  Brown  v.  Col- 
quitt, 73  Ga.  59,  54  Am.  Rep.  867.  See  Mad- 
den v.  State,  35  Kan.  146. 

Filling  Up  Blank  Bond — Delegation  of  Authority . 
— Where  the  surety  of  one  accused  went  be- 
fore the  mayor  and  signed  a  blank  bond  with 
the  understanding  that  the  mayor  should  fill  it 
up, and  it  was  afterwards  filled  up  by  the  county 
attorney,  it  was  held  that,  conceding  that  the 
mayor  was  constituted  the  surety's  agent  to 
fill  up  such  blank  paper  as  a  bond,  and  that  he 
could  do  so  and  give  it  validity  as  a  recogni- 
zance, it  would  not  authorize  him  to  delegate 
the  power  to  any  one  else,  much  less  author- 
ize any  one  else  to  do  so  without  his  au- 
thority as  was  done  in  this  instance.  Com. 
v.  Bali,  6  Bush  (Ky.)  291. 
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if  this  is  done,  it  will  be  sufficient  although  the  names  of  the  obligors  are  not 
set  forth  in  the  undertaking.1 

Sealing. — A  recognizance  does  not  require  a  seal.* 

(2)  Bail  Bonds. — A  bail  bond  must  be  signed,  sealed,  and  delivered.3 
d.  Acknowledgment. — To  be  valid,  a  recognizance  should  be  ac- 
knowledged before  the  court  or  officer  taking  the  same,4  but  no  particular 
form  of  acknowledgment  or  attestation  is  required,  provided  it  sufficiently 
appears  that  the  recognizance  is  taken  for  some  purpose  contemplated  by- 
law.5 


Signature  In  Body  of  Instrument — Where  the 
signature  of  the  defendant  is  placed  in  the 
body  of  the  recognizance,  above  its  condi- 
tions, instead  of  at  the  bottom  of  the 
instrument,  it  does  not  invalidate  the  bond. 
State  v.  Wilcox,  59  Mo.  176;  Triplett  v. 
State  (Tex.  Crim.  App.  1896),  33  S.  W.  Rep. 
1079. 

Principal  need  Not  Sign — Sureties  Bound. — 

Where  the  sureties  sign  the  recognizance 
they  will  be  held  liable,  even  if  the  principal 
has  not  signed  it.  State  v.  Peyton,  32  Mo. 
App.  522;  People  v.  Love,  19  Cal.  677;  State 
v.  Patterson,  23  Iowa  575.  Compare  Ingram 
v.  State,  10  Kan.  630. 

Preliminary  Examination — Statute  Construed. 
— An  act  requiring  that  "all  recognizances 
taken  during  vacation,  by  any  judge  or  other 
officer  authorized  to  take  them,  shall  be 
signed  and  sealed  by  the  parties  and  certified 
to  by  the  officer  taking  the  same,"  was  held 
not  to  apply  to  a  recognizance  taken  by  a 
justice  of  the  peace  upon  a  preliminary  ex- 
amination of  a  person  charged  with  the  com- 
mission of  an  offense.  Gamble  v.  State,  21 
Ohio  St.  183. 

1.  Name  —  Not  in  Body  of  Instrument. —  In 
Cunningham  T'.  State,  14  Mo.  402,  overruling 
Adams  v.  Wilson,  10  Mo.  341,  a  surety  was 
held  bound  on  a  recognizance  which  he  had 
signed,  although  his  name  did  not  appear  in 
the  body  of  the  instrument.  Badger  v.  State, 
5  Ala.  21 ;  Hall  v.  State,  9  Ala.  827;  Holmes 
v.  State,  17  Neb.  73. 

But  where  a  party,  several  days  after  the 
due  execution  of  a  recognizance,  signed  and 
acknowledged  the  same  before  a  justice  of  the 
peace,  his  name  not  being  in  the  body  of  the 
instrument,  it  was  held  that  this  did  not  make 
him  a  party  to  it  and  thereby  create  a  joint 
and  several  liability  with  the  other  parties. 
U.  S.  v.  Pickett,  1  Bond  (U.  S.)  123. 

2.  Seal.— Hall  v.  State,  9  Ala.  827;  Slaten 
v.  People,  21  111.  28;  Grinestaff  v.  State,  53 
Ind.  238;  State  v.  Foot,  2  Mill  (S.  Car.)  123. 
See  Irwin  v.  State,  10  Neb.  325. 

Whether  One  Seal  may  be  Referred  to  All  Sub- 
scribers.— In  Hall  v.  State,  9  Ala.  827,  it  was 
made  a  quere  whether,  if  a  seal  be  necessary 
to  a  recognizance,  one  seal  may  not  be  re- 
ferred to  the  names  of  all  who  subscribe  the 
obligation,  and  thus  make  the  execution  suf- 
ficient. 

3.  Ball  Bond. — Williams  v.  State,  25  Fla. 
734;  State  v.  Doax,  19  La.  Ann.  77;  State  v. 
Taylor,  19  La.  Ann.  145 ;  Price  v.  State,  12 
Tex.  App.  235. 

What  Sufficient  Signature. — Parties  to  a  bail 
bond  may  employ  initials,  a  mark,  or  any 


other  designation,  and  will  be  bound  as  if 
they  had  written  their  names  in  full  if  such 
was  their  intention.  Hammons  v.  State,  59 
Ala.  164,  31  Am.  Rep.  13. 

4.  Acknowledgment. — In  Heyward  v.  U.  S., 
37  Fed.  Rep.  764,  Simonton,  J.,  in  speaking 
of  the  acknowledgment  of  recognizances, 
said:  "This  acknowledgment  is  not  a  mere 
form,  nor  is  it  simply  another  mode  of  wit- 
nessing. It  has  been  held  that  the  acknowl- 
edgment and  signature  of  the  commissioner 
makes  the  recognizance  binding,  even  if  the 
parties  do  not  sign  it.  U.  S.  v.  Pickett,  1 
Bond  (U.  S.)  123.  The  recognizance  must  be 
acknowledged  before  the  commissioner,  and 
is  binding  because  so  acknowledged.  This 
gives  this  form  of  obligation  its  distinctive 
character.  A  recognizance  is  more  than  an 
ordinary  bond.  It  can  be  estreated  and  en- 
,  forced  as  a  judgment;  and  its  name,  'recogni- 
zance,' that  is  to  say,  'acknowledgment,' 
shows  the  importance  of  the  acknowledgment 
before  the  commissioner.  *  *  *  The  parties 
acknowledge  before  the  commissioner  that 
they  are  bound,  and  his  signature  completes 
the  act."  See  Barber  v.  U.  S.,  35  Fed.  Rep. 
886;  Rand  v.  U.  S.,  36  Fed.  Rep.  671;  Mc- 
Kinstry  v.  U.  S.,  40  Fed.  Rep.  813;  Com.  v. 
Hickey,  172  Pa.  St.  39. 

No  more  is  required  to  make  the  recogni- 
zance valid  and  obligatory  than  an  acknowl- 
edgment before  the  proper  officer.  The 
signatures  of  the  parties  are  not  necessary. 
U.  S.  v.  Pickett,  1  Bond  (U.  S.)  123;  Madi- 
son v.  Com.,  2  A.  K.  Marsh.  (Ky.)  131 ;  Com. 
v.  Mason,  3  A.  K.  Marsh.  (Ky.)  456. 

Failure  of  Defendant  to  Acknowledge— Sure- 
ties Bound. — Sureties  in  an  undertaking  of  bail 
will  not  be  released,  where  they  have  prop- 
erly acknowledged  the  bail  bond,  on  the 
ground  that  their  principal  has  failed  to  do 
so.  Having  undertaken  for  the  faithful  ap- 
pearance of  the  accused  for  trial,  they  are  not 
in  a  position  to  avail  themselves  of  any  formal 
defect  in  the  instrument  which  applies  to  an- 
other party  thereto  and  not  to  themselves. 
People  v.  Hammond  (Supreme  Ct.),  7  N.  Y. 
Supp.  219. 

6.  Formal  Language  Unnecessary. — All  that  is 

important  to  the  validity  of  a  recognizance  in 
respect  to  its  approval  is  that  it  appear  there- 
from that  it  was  taken  before  and  certified  by 
an  officer  authorized  to  take  the  same.  His 
taking  and  certifying  the  instrument  officially 
as  a  recognizance  necessarily  involves  an  ap- 
proval. No  form  of  certificate  being  given 
by  statute,  it  is  immaterial  what  language  is 
used,  so  that  it  appears  that  the  officer  took 
and  accepted  the  recognizance  for  the  purpose 
02  Volume  III. 


The  'Undertaking. 


BAIL  AND  RECOGNIZANCE. 


Essentials  to  Validity. 


A  Verbal  Acknowledgment,  before  the  court  or  officer  authorized  to  take  the 
recognizance,  will  be  sufficient.1 

e.  Delivery. — A  bail  bond,  like  any  other  contract,  becomes  binding  as  an 
obligation  from  its  delivery.2  In  accordance  with  the  general  law  of  con- 
tracts, it  cannot  be  delivered  to  the  obligee  in  escrow.3 

An  Oral  Understanding,  at  the  time  a  bail  bond  is  given,  that  it  is  not  to  have 
effect  until  a  second  one  is  given,  will  not  protect  the  surety.4 

f.  APPROVAL. — As  a  general  rule  statutory  provisions  as  to  the  approval 
of  bail  bonds  and  recognizances  are  merely  directory,6  and  the  approval 


contemplated  by  law.  Lawrence  v.  People, 
17  111.  172. 

In  Howie  v.  State,  1  Ala.  115,  it  was  held 
that  a  recognizance  was  properly  certified 
which  commenced  thus  :  "  Be  it  remembered, 
that  on,  etc.,  came,  etc.,  before  me,  etc.,  a  jus- 
tice of  the  peace  in  and  for  the  county,  etc., 
who  acknowledge  themselves,  etc.,"  and  at 
the  foot  was  approved  bv  the  justice. 

Acknowledgment  Gathered  from  Record.  — 
Where  there  is  a  record,  or  some  memoran- 
dum in  writing  made  and  signed  by  the 
justices  showing  that  the  accused  has  been 
tried  by  them  as  an  examining  court,  and  held 
to  bail,  it  is  not  necessary  that  the  bond  should 
show  that  it  was  taken  by  or  acknowledged 
before  them,  or  that  it  was  executed  in  pursu- 
ance of  any  order  or  judgment  of  the  examin- 
ing court.  Morgan  v.  Com.,  12  Bush  (Ky.)84. 

Acknowledgment  without  Attestation. — Where 
a  recognizance  purports  to  be  signed  and 
sealed  by  the  recognizors,  and  to  have  been 
acknowledged  before  the  justice,  it  is  a  suffi- 
cient foundation  for  a  scire  facias  although 
it  has  not  been  attested  by  the  justice.  Ross 
v.  State,  6  Blackf.  (Ind.)  315. 

A  Statement  Made  by  a  Justice  of  the  Peace 
preceding  the  recognizance,  which  shows  the 
manner  of  its  execution  and  who  are  the  recog- 
nizors, is  equivalent  to  a  formal  certification 
of  those  facts  made  at  the  foot  of  it.  Badger 
v.  State,  5  Ala.  21. 

Insufficient  Attestation.  —  An  acknowledg- 
ment, signed  and  sealed  by  the  accused  and 
two  others  with  him,  at  the  foot  of  which  the 
judge  wrote  the  words,  "  attested  and  ap- 
proved," was  held  not  to  be  a  recognizance, 
and  was  declared  void.  State  v.  West,  3  Ohio 
St.  509. 

If  a  sheriff  fails  in  his  attestation  of  a  recog- 
nizance to  state  the  county  of  which  he  is 
sheriff,  the  instrument  will  be  void.  State  v. 
Austin,  4  Humph.  (Tenn.)  213. 

Official  Character  of  Officer. — It  must  appear 
that  the  officer  before  whom  a  recognizance  is 
taken  is  authorized  by  law  to  take  the  same,  by 
stating  his  official  character.  Thus,  where  a 
recognizance  was  certified  by"  R.  W.  McKee, 
J.  P.,"  it  was  held  to  be  void,  since  the  initials 
J.  P.,  after  the  officer's  name,  were  not  suffi- 
cient of  themselves  to  indicate  that  he  was 
a  justice  of  the  peace.  Irwin  v.  State,  10 
Neb.  325.  Compare  Shattuck  v.  People,  5 
111.  477. 

1.  Verbal  Acknowledgment. — A  recognizance 
need  not  be  in  writing.  Com.  v.  McHenry, 
13  Phila.  (Pa.)  451;  Com.  v.  Emery,  2  Binn. 
(Pa.)  431. 

2.  Delivery  of  Bail  Bond. — A  defendant  was 


arrested  and  was  allowed  bail,  and  gave  the 
required  bond  with  sureties.  Meanwhile  the 
sheriff  had  received  a  capias  from  another 
county  for  the  arrest  of  the  defendant  to 
answer  a  different  charge  there  pending,  so 
he  was  not  set  at  liberty,  but  was  delivered 
to  the  sheriff  of  the  other  county,  from  the 
prison  of  which  he  subsequently  escaped.  In 
an  action  upon  this  bond,  it  was  contended 
that  it  was  inoperative  from  the  fact  that  the 
prisoner  had  never  been  set  at  liberty  upon 
it.  But  the  court  held  that  the  bond  took 
effect  from  its  delivery  and  acceptance,  and 
was  a  valid  obligation  upon  the  sureties. 
Stafford  v.  State,  10  Tex.  App.  46. 

3.  Brown  v.  State,  18  Tex.  App.  326.  See 
the  title  Escrow. 

4.  Matthews  v.  State,  92  Ala.  89. 
Subsequent  Agreement  to  Procure  Additional 

Sureties. — A  sheriff,  after  making  an  arrest 
under  a  bench  warrant,  took  bail  and  approved 
the  bond.  Subsequently  he  agreed  with  the 
sureties  to  get  other  signatures  to  it.  He 
failed  to  do  this,  and,  in  an  action  upon  it,  it 
was  contended  that  his  failure  to  comply  with 
the  agreement  vitiated  the  bond.  But  the 
court  held  that  the  bond  was  valid  when  exe- 
cuted and  delivered,  and  that  the  subsequent 
agreement  of  the  sheriff  was  unauthorized, 
and  could  not  affect  its  validity.  McClure 
v.  Smith,  56  Ga.  439. 

5.  Approval. — Adler  v.  State,  35  Ark.  517, 
37  Am.  Rep.  48;  People  v.  Penniman,  37  Cal. 
271;  State  7>.  Elgin,  11  Iowa  216;  State  v. 
Wright,  37  Iowa  522 ;  State  v.  Wells,  36  Iowa 
238;  Dyches  v.  State,  24  Tex.  266;  Doughty 
v.  State,  33  Tex.  1.  See  Shattuck  v.  People, 
5  I"-  477-  ' 

Indorsement  of  Approval  Not  a  Requisite  to 
Validity. — In  Dyches  v.  State,  24  Tex.  266,  the 
court  held  that  the  statute  requiring  the  jus 
tice,  before  whom  an  examination  is  taken, 
to  approve  the  bond  and  send  it  up  to  the 
District  Court,  is  directory,  and  a  bond  so 
taken  is  not  invalid  because  the  magistrate 
has  neglected  to  indorse  on  the  bond  itself 
his  approval  of  it.  The  approval  may  be  in- 
ferred from  the  fact  that  the  bond  was  re- 
turned to  the  District  Court. 

Where  an  undertaking  of  bail  complies 
substantially  with  the  statute,  it  is  not  void 
because  the  officer  who  takes  it  does  not  in- 
dorse thereon  "approved,"  and  sign  such 
indorsement.  Such  an  indorsement  is  not 
the  only  evidence  of  the  acceptance  of  the 
undertaking.  This  may  be  shown  by  other  evi- 
dence, and  the  acceptance  of  the  undertaking 
shows  its  approval.  Ozeley  v.  State,  59  Ala. 
94.  See  also  State  v.  Wright,  37  Iowa  522. 
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of  such  instruments  need  not  be  attested  by  seal.1 

g.  Filing  and  Recording— (i)  In  General. — To  become  an  obligation  of 
record,  the  undertaking  must  necessarily  be  filed  in,  or  made  a  record  of,  the 
court  to  which  it  is  returnable.    This  is  essential  to  its  validity.2 


In  California  it  is  not  necessary  for  the 
magistrate  before  whom  a  bail  bond  is  exe- 
cuted and  justified,  or  any  other  officer,  to 
indorse  his  approval  thereon.  It  is  not  pre- 
requisite to  the  validity  of  a  statutory  recogni- 
zance, that  such  an  indorsement  should  be 
made.    People  v.  Penniman,  37  Cal.  271. 

Indorsement  will  Not  Vitiate. — In  Oregon  it 
has  been  held  that  an  undertaking  for  bail 
will  not  be  vitiated  by  reason  of  the  fact  that 
the  magistrate,  at  the  time  of  the  trial,  ap- 
pended his  certificate  to  the  instrument. 
State  v.  Hays,  2  Oregon  314. 

After  Discharge. — In  Colorado  a  justice  of 
the  peace  has  authority  and  jurisdiction  to 
accept  and  approve  the  recognizance,  when 
the  sheriff  has  received  it  and  immediately 
discharged  the  prisoner,  before  delivering 
the  recognizance  to  the  justice.  Haney  v. 
People,  12  Colo.  345. 

Approval  by  Sheriff. — Where  it  was  shown 
by  the  record  that  the  bond  was  taken  under 
the  order  of  the  magistrate,  and  while  his 
court  was  in  session,  and  that  thereupon  the 
defendant,  by  order  of  the  magistrate,  was 
released  from  custody,  it  was  held  that  al- 
though the  bond  was  taken  and  approved  by 
the  deputy  sheriff,  it  was  within  the  knowl- 
edge, sanction,  and  approval  of  the  mag- 
istrate, and  was  as  valid  as  if  the  magistrate 
had  actually  taken  and  approved  the  same. 
Arrington  v.  State,  13  Tex.  App.  551. 

Approval  Fixes  Date. — Where  the  date  of  a 
bail  bond,  as  set  out  in  the  body  of  it,  was  in 

these  words :  "  Witness  our  hands,  this   

day  of   ,  A.  D.  187-,"  and  then  followed 

the  signatures  of  the  obligors,  and  immedi- 
ately below  their  signatures  was  the  following 
approval  of  the  sheriff :  "  The  foregoing  bond 
approved  by  me  this  1st  day  of  February,  A.  D. 
1876.  S.  M.  Strayhorn,  sheriff  of  Williamson 
county,  Texas,"  it  was  held  that  the  date  of 
approval  by  the  sheriff  sufficiently  fixed  the 
date  of  the  bond.  Ake  v.  State,  4  Tex.  App. 
126. 

1.  Approval  Not  Sealed. — Hall  v.  State,  9  Ala. 
827;  Slaten  v.  People,  21  111.  28;  Grinestaff  v. 
State,  53  Ind.  238;'  Holmes  v.  State,  17  Neb. 
73:  State  v.  Foot,  2  Mill  (S.  Car.)  123;  See 
Kearns  v.  State,  3  Blackf.  (Ind.)  334. 

2.  Filing  Recognizance — Arkansas. — State  v. 
Richardson,  28  Ark.  346. 

California. — Mendocino  County  v.  Lamar, 
30  Cal.  627. 

Illinois. — Raysor  v.  People,  27  111.  190. 

Indiana. — Urton  v.  State,  37  Ind.  339. 

Louisiana. — State  v.  Wilson,  12  La.  Ann. 
<89. 

Maine. — State  v.  Smith,  2  Me.  62. 
Minnesota. — State  v.  Grant,  10  Minn.  39. 
Nebraska. — King  v.  State,  18  Neo.  375. 
New  Hampshire. — State  v.  Walker,  56  N. 
H.  176. 

Nevj  York. —  People  v.  Shaver,  4  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  45;  People  v. 
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Van  Eps,  4  Wend.  (N.  Y.)  387;  People  v. 
Huggins,  10  Wend.  (N.  Y.)  464;  People 
v  Hurlbutt,  44  Barb.  (N.  Y.)  126;  People  v. 
Kane,  4  Den.  (N.  Y.)  535. 

(>hio. — State  v.  Crippen,  1  Ohio  St.  399; 
State  v.  Williams,  14  Ohio  St.  141. 

Oregon. — Belt  v.  Spaulding,  17  Oregon  130. 

In  People  v.  Kane,  4  Den.  (N.  Y.)  535, 
Beardsley,  J.,  says:  "The  definition  of  a  re- 
cognizance would  seem  to  import  that  it  is 
necessarily  a  record  as  soon  as  entered  into; 
but,  strictly  speaking,  this  is  incorrect,  for  a 
recognizance  is  not  a  record  until  duly  en- 
rolled and  filed.  This  rule  is  universal,  for 
no  proceeding  can  be  regarded  as  matter  of 
record  before  it  has  been  enrolled  and  filed  in 
a  court  of  record.  *  *  *  And  the  same  prin- 
ciple applies  to  recognizances  taken  by  a 
court  or  magistrate  for  the  appearance  of  a 
party  charged  with  a  criminal  offense;  the 
recognizance,  although  complete,  is  not  in 
strictness  a  record  until  made  out  in  form  and 
filed  in  a  court  of  record." 

A  bond,  when  delivered  to  the  clerk  and  de- 
posited in  his  office,  becomes  an  office  paper; 
and  it  has  been  held  as  such,  that,  if  it  be 
lost,  it  may  be  established  by  a  copy  instanter 
and  without  notice,  and  no  motion  to  establish 
a  copy  in  lieu  of  the  original  is  necessary. 
Smith  v.  Spencer,  63  Ga.  702. 

Return  of  a  Copy. — In  Vermont  it  has  been 
held  that  it  is  not  necessary,  under  the  statute 
authorizing  justices  of  the  peace  to  commit 
or  bind  over  for  trial,  for  the  original  recog- 
nizance to  be  returned  to  the  court  before 
which  the  accused  is  bound  to  appear.  The 
return  of  a  copy  of  the  recognizance  is  suffi- 
cient. State  Treasurer  v.  Pierce,  2  D.  Chip. 
(Vt.)  106. 

Presumption  Arising  from  Filing. — In  Shattuck 
v.  People,  5  111.  477,  the  court  said  that  none 
of  the  proceedings  before  the  magistrate  but 
the  recognizance  of  the  accused  and  of  the 
witnesses  on  the  part  of  the  prosecution  are 
required  to  be  sent  up  to  the  Circuit  Court. 
The  recognizance  stands  by  itself.  When 
filed  it  becomes  a  matter  of  record,  and  the 
presumption  from  it  is  that  the  charge  was 
regularly  preferred  and  investigated,  and  the 
proper  decision  made,  before  it  was  entered 
into  and  acknowledged.  See  also  Barkley  v. 
State,  Meigs  (Tenn.  )  93. 

Certificate  of  Clerk  —  Not  Essential. —  The 
clerk's  certificate  on  a  recognizance  that  it 
was  filed  in  court,  while  regular  evidence  of 
that  fact,  is  not  the  only  evidence.  The  filing 
may  be  proved  aliunde  at  the  trial.  Com.  r. 
Merriam,  7  Allen  (Mass.)  356. 

The  omission  by  the  district  clerk  to  in- 
dorse the  mark  upon  a  bail  bond,  duly  re- 
turned tohis  office,  does  not  affect  the  liability 
of  the  obligors  in  the  bond.  Turner  v.  State, 
41  Tex.  549. 

The  Failure  to  Mark  "Filed"  on  a  recogni- 
zance was  held,  in  State  v.  Rogers,  36  Mo. 
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(2)  Memorandum  in  Minutes. — It  has  been  held  that  when  a  recognizance  is 
returned  into  court  a  memorandum  thereof  must  be  made  in  the  minutes.1 

A  Recognizance  Entered  into  before  a  Justice  need  not  be  entered  upon  his  docket.* 

(3)  Time  of  Filing — statutes  Directory. — Statutes  which  make  provisions  as  to 
when  recognizances  shall  be  filed  are  directory.  If  they  are  filed  before  the 
parties  are  called  upon  to  perform  the  conditions,  it  is  in  time.3 

h.  Bonds  on  Appeal  from  Conviction. — Speaking  generally  the  same 
rules  apply  in  case  of  recognizances  or  bonds  given  on  appeal  from  con- 
viction as  in  case  of  appearance  bonds.  They  must  properly  name  the 
appellate  court,4  the   offense  charged,6  require  appearance  from  term  to 


138,  not  to  render  the  undertaking  fatally  de- 
fective. 

Deposit  in  Clerk's  Office — Validity — Estoppel. 

— A  bond  derives  its  validity  from  its  de- 
posit in  the  clerk's  office.  It  does  not  lie  in 
the  mouth  of  the  surety  who  signed  and  de- 
posited it,  and  thereby  procured  the  release 
of  the  persons  charged  with  the  crime,  to 
make  the  objection  that  it  was  executed  in  an- 
other state.    Smith  v.  Spencer,  63  Ga.  702. 

1.  Memorandum  in  Minutes.  —  A  recogni- 
zance to  appear  and  answer  to  a  criminal 
charge  taken  by  a  single  judge  must  be  re- 
turned to  the  Court  of  Common  Pleas  of  the 
county,  and  a  memorandum  thereof  entered 
on  the  minutes  of  said  court,  to  make  it  a  mat- 
ter of  record.   Sargeant  v.  State,  16  Ohio  267. 

The  mere  memorandum  of  the  clerk  of  the 
court,  on  a  loose  sheet  of  paper,  setting  forth 
that  a  recognizance  has  been  entered  into  in 
open  court  by  the  parties  thereto,  but  not  set- 
ting out  all  the  material  parts,  was  held  not  to 
constitute  a  valid  recognizance.  State  v.  Crip- 
pen,  1  Ohio  St.  399.  See  also  People  v.  Gra- 
ham, 1  Park.  Cr/Rep.  (N.Y.  Supreme  Ct.)  141. 

2.  King  v.  State,  18  Neb.  375;  State  v. 
Moran,  18  Neb.  536;  Haney  v.  People,  12 
Colo.  345. 

3.  Time  of  Recording. — If  a  recognizance  is 
of  record  in  the  proper  court  at  the  time  when 
the  parties  who  entered  into  it  are  called  upon 
to  perform  its  conditions,  it  is  in  time  as  re- 
spects filing.  The  provision  of  Minn.  Gen. 
Stat.  (1878),  c.  106,  t)  25,  requiring  a  recog- 
nizance to  be  filed  on  or  before  the  first  day 
of  the  term  of  the  District  Court  before  which 
the  prisoner  is  bound  to  appear,  is,  as  to  time, 
•directory.    State  v.  Perry,  28  Minn.  455. 

Filing 'by  Order  Nunc  Pro  Tunc. — Where  a 
bail  bond,  taken  by  the  sheriff,  was  not  in- 
dorsed or  filed  at  the  proper  time,  but  retained 
in  his  hands  until  after  judgment  nisi  was 
entered  against  the  makers,  and  at  the  next 
term  the  bond  was  produced  in  court  by  the 
counsel  for  the  state,  and,  having  been  identi- 
fied by  evidence,  the  court  ordered  it  to  be 
filed  nunc  pro  tunc  as  of  the  preceding  term, 
at  which  the  judgment  nisi  had  been  taken, 
it  was  held  that  a  judgment  final  against  the 
makers  should  not  be  disturbed.  Haverty  v. 
State,  32  Tex.  602.  See  also  Slocumb  v. 
State,  11  Tex.  15. 

In  Ex  p.  Neal,  14  Mass.  205,  a  justice  of 
the  peace  was  fined  for  not  returning  a  recog- 
nizance taken  by  him  until  the  second  day  of 
the  term. 

4.  For  a  Full  Discussion  of  Recognizances  and 

3  C.  of  L. — 45  > 


Bonds  Given  on  Appeal  from  conviction,  see 
the  title  Appeal  Bonds,  i  Encyc.  of  Plead- 
ing and  Practice  963;  also  the  title  Bail 
and  Recognizance,  3  Encyc.  of  Plead- 
ing and  Practice  232. 

Name  of  Court.— Palvadore  -'.  State,  12  Tex. 
230;  Manes  v.  State,  2oTex.38;  Curry  v.  Dal- 
las (Tex.  Crim.  App.  1893),  21  S.W.  Rep.  930; 
Kaiser  v.  Dallas  (Tex.  Crim.  App.  1893),  21 
S.  W.  Rep.  767;  Garza  v.  State  (Tex.  Crim. 
App.  1893),  22  S.  W.  Rep.  139;  Horton  v.  State 
(Tex.  Crim.  App.  1893),  23  S.  W.  Rep.  691; 
Farmer  v.  State  (Tex.  Crim.  App.  18935,23  S. 
W.  Rep.  791; ;  Sides  v.  State  (Tex.  Crim.  App. 
1893),  24  S/W.  Rep.  95  ;  Knight  v.  State  (Tex. 
Crim.  App.  1893),  24  S.  W.  Rep.  103;  Pollard 
v.  State  (Tex.  Crim.  App.  1893) ,  24  S.W.  ReP- 
285  ;  Lourance  v.  State  (Tex.  Crim.  App.  1893), 

24  S.  W.  Rep.  297  ;  Harris  v.  State  (Tex.  Crim. 
App.  1893),  24  S.  W.  Rep.  103;  Anderson  v. 
State  (Tex.  Crim.  App.  1894),  25  s-  w-  R6P- 
289;  Barnard  v.  State  (Tex.  Crim.  App.  1894), 

25  S.  W.  Rep.  967;  Crawford  v.  State  (Tex. 
Crim.  App.  1894),  2e<  S.  W.  Rep.  629;  Crise  v. 
State  (Tex.  Crim.  App.  1894),  25  S.  W.  Rep. 
281;;  Cook  v.  State  (Tex.  Crim.  App.  1894),  28 
S.W.  Rep.  476;  Hill  v.  State  (Tex.  Crim.  App. 
1895),  30  S.  W.  Rep.  806;  McClesky  v.  State 
(Tex.  Crim.  App.  1895),  3°  s-  w-  ReP-  800 \ 
Howard  v.  State,  30  Tex.  App.  680;  Cum- 
mings  v.  State.  31  Tex.  Crim.  Rep.  406;  Neu- 
bauer  v.  State,  31  Tex. Crim.  Rep.  513;  McAfee 
v.  State  (Tex.  Crim.  App.  1896),  33  S.W.  Rep. 
970;  Schwarzlase  v.  State  (Tex.  Crim.  App. 
i8q6),  35  S.  W.  Rep.  368;  Magers  v.  State 
(Tex.  Crim.  App.  1896),  34  S.  W.  Rep.  114; 
Jones  v.  State  (Tex.  Crim.  App.  1896),  34  S. 
W.  Rep.  627;  Volney  v.  State  (Tex.  Crim. 
App.  1896),  35  S.W.  Rep.  658;  Bohanon  v. 
State  (Tex.  Crim.  App.  1896),  33  S.  W.  Rep. 
866;  Blackshear  v.  State  (Tex.  Crim.  App. 
1891;),  33  S.  W.  Rep.  222;  Ray  v.  State  (Tex. 
Crim.  App.  1896),  35  S.  W.  Rep.  368.  See 
Anderson  v.  State  (Tex.  Crim.  App.  1896),  36 
S.  W.  Rep.  97;  Pill  v.  State,  43  Neb.  23, 
citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  17,  19. 

Recognizance  Illegal  —  Prisoner  Personally 
Brought  into  Court. — Where  a  defendant  has 
been  convicted  before  a  magistrate  of  a  crim- 
inal offense,  and  is,  on  appeal,  required  to  en- 
ter into  a  recognizance  which  is  illegal,  it  has 
been  held  that  this  does  not  deprive  the  higher 
court  of  jurisdiction  of  the  case  if  the  defend- 
ant is  personally  brought  into  court.  Com.  v. 
Leighton,  7  Allen  fMass.)  528. 

5.  Offense  Charged. — Wilson  v.  State,  25  Tex. 
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term,1  acknowledge  indebtedness  to  the  state,2  recite  the  result  in  the  lower 
court,8  and  be  conditioned  to  prosecute  with  effect,4  and  abide  the  judgment 
of  the  appellate  court.5 

3.  Execution — a.  In  General. — The  general  rule  is  that  each  person  ac- 
cused shall  enter  into  a  recognizance,6  and  this  must  be  done  in  person — not  by 
attorney.7  But  where  the  defendant  is  an  infant,  or  a  married  woman,  or  is 
sick,  or  in  jail,  and  consequently  cannot  appear,  the  recognizance  may  be  taken 
from  the  surety  alone,  without  joining  the  principal.8 

Execution  on  Sunday. — A  bail  bond  or  recognizance,  although  executed  on 
Sunday,  is  valid.9 


171  ;  Blackshear  v.  State  (Tex.  Crim.  App. 
1895),  33  S.  W.  Rep.  222;  H  or  ton  v.  State, 
30  Tex.  191;  Smith  v.  State  (Tex.  Crim. 
App.  1896),  33  S.  W.  Rep.  1079;  Payne  v. 
State,  30  Tex.  397;  Hunt  v.  State  "  (Tex. 
Crim.  App.  1896),  34  S.  W.  Rep.  750;  Ben- 
nett v.  State,  30  Tex.  446;  Schoonmaker  v. 
State  (Tex.  Crim.  App.  1896),  35  S.  W.  Rep. 
969;  Hasty  v.  State,  32  Tex.  97;  Koritz  v. 
State,  27  Tex.  App.  53.  Compare  Shupe  v. 
State,  40  Neb.  524. 

Alternative  Statement  of  Offense. — Where  a 
recognizance,  taken  on  appeal  in  a  criminal 
case,  states  the  offense  charged  in  the  alterna- 
tive, it  is  fatally  defective.  Garza  v.  State 
(Tex.  Crim.  App.  1893),  22  S.  W.  Rep.  139. 

1.  Must  Require  Appearance. — Spencer  v. 
State  (Tex.  Crim.  App.  1893),  24  S.  W.  Rep. 
27;  Forbes  v.  State  (Tex.  Crim.  App.  1894), 
25  S.  W.  Rep.  1072;  Howard  v.  State,  30  Tex. 
App.  680;  Barela  v.  State  (Tex.  Crim.  App. 
1894),  26  S.  W.  Rep.  397.  See  Manes  v.  State, 
20  Tex.  38. 

2.  See  Morton  v.  State,  30  Tex.  191. 

3.  Sides  v.  State  (Tex.  Crim.  App.  1893), 
24  S.  W.  Rep.  95;  Fancher  v.  State  (Tex. 
Crim.  App.  1894),  25  s-  w-  ReP-  z85- 

Material  Mistake  in  Recital  of  Conviction. — 
Where  a  recognizance  on  appeal  recites  a 
conviction  in  the  lower  court,  whereas  in 
truth  and  in  fact  the  record  shows  a  dismissal 
on  appeal  in  that  court,  it  is  fatally  defective. 
Armento  v.  State,  33  Tex.  Crim.  Rep.  539. 

4.  State  v.  Miller,  58  Vt.  21.  See  Vierling 
v.  State,  33  Ind.  218. 

5.  Wilson  v.  State,  7  Tex.  App.  38;  Doug- 
lass v .  State  (Tex.  Crim.  App.  1893),  22  S.  W. 
Rep.  43;  Zidek  v.  State  (Tex.  Crim.  App. 
1893),  22  S.  W.  Rep.  143;  Barela  v.  State 
(Tex.  Crim.  App.  1894),  26  S.  W.  Rep.  397 ; 
Howard  v.  State,  30  Tex.  App.  680. 

6.  Joint  Accusation. — Where  two  persons  are 
jointly  accused,  each  should  give  a  recogni- 
zance for  his  individual  appearance.  Ferry  v. 
Burchard,  21  Conn.  597. 

Where  an  indictment  has  been  found,  a  re- 
cognizance entered  into  by  a  person  as  surety 
for  the  appearance  of  the  accused,  who  has  not 
been  served  with  process  and  who  does  not 
appear,  is  not  obligatory  upon  the  latter. 
People  v .  Slayton,  1  111.  329. 

Parol  Recognizance. — Where  a  prisoner  made 
a  verbal  promise  to  appear  for  trial,  it  was 
held  that  he  was  not  legally  bound.  A  parol 
recognizance  has  no  validity.  Bloomington 
V.  Heiland,  67  111.  278. 

Joint  Recognizance. — Although,  under  the 


statutes  of  Texas,  the  principal  and  sureties 
in  a  recognizance  should  be  separately  bound, 
they  may  nevertheless  be  held  under  a  joint 
recognizance.    Rainbolt   v.  State,   34  Tex. 

286. 

Evidence  of  Execution. — No  evidence  of  exe- 
cution, except  the  production  of  the  bond,  is 
necessary.  Judgment  may  be  entered  on  it 
upon  its  production.  State  v.  Lewis,  7  La. 
Ann.  540. 

7.  Personal  Execution  Essential. — Under  art. 
722,  Tex.  Code  of  Crim.  Pro.,  it  has  been 
held  that  it  is  not  competent  for  the  attorney 
of  the  defendant,  or  any  person  other  than 
the  defendant  himself,  to  enter  into  a  recog- 
nizance for  the  latter's  appearance.  Chaney 
v .  State,  23  Tex.  23;  Ferrill  v.  State,  29  Tex. 
489.    See  In  re  Fowler,  49  Mich.  234. 

8.  When  Recognizance  from  Surety  Only  Valid. 
— Schultze  v.  State,  43  Md.  295;  Minor  v. 
State,  1  Blackf.  (Ind.)  236;  Com.  v.  Semmes, 
11  Leigh  (Va.)  696;  Anonymous,  7 Mod.  62  ;  1 
Chitty's  Cr.  Law  104;  Bacon's  Abr.,  tit.  Bail, 
K;  2"  Hale  P.  C.  126. 

9.  Effect  of  Execution  on  Sunday. — Hammons 
v.  State,  59  Ala.  164,  31  Am.  Rep.  13;  State 
v.  Douglass,  69  Ind.  544;  Rice  v.  Com.,  3 
Bush  (Ky.)  14;  Watts  v.  Com.,  5  Bush  (Ky.) 
309.    See  generally  the  title  Sunday. 

In  Georgia  it  has  been  held  that  the  taking 
of  a  bail  bond  on  Sunday  comes  within  the 
provision  of  the  code  allowing  works  of 
charity  or  necessity  to  be  done  on  that  day, 
and  that  a  bond  taken  on  that  day  is  valid. 
Salter  v.  Smith,  55  Ga.  244. 

In  Louisiana  it  has  been  held  that  the  pro- 
hibition against  the  issuing  of  process  on  Sun- 
day does  not  extend  to  criminal  cases,  and 
that  a  prisoner  may  be  bailed  on  that  day. 
State  v.  Wyatt,  6  La.  Ann.  701. 

In  Maine  it  has  been  held  that  a  recognizance 
taken  on  the  Lord's  Day,  "  between  the  mid- 
night preceding  and  the  sun  setting  of  the 
same  day,"  to  prosecute  an  appeal  in  a  crim- 
inal prosecution,  was  unauthorized  and  void. 
State  v.  Suhur,  33  Me.  539. 

Not  a  Judicial  Act — Illinois — Asa  general  rule 
judicial  acts  cannot  be  performed  on  Sunday, 
but  the  Supreme  Ccurt  of  Illinois  said,  in 
Johnston  -•.  People,  31  111.  469,  that  they  did 
not  consider  the  act  of  entering  into  a  recogni- 
zance to  be  such  a  judicial  act  as  to  render  its 
execution  void  because  it  was  entered  into  on 
Sunday.  It  has  none  of  the  elements  of  a  ju- 
dicial proceeding,  except  that  it  is  taken  and 
acknowledged  before  a  judicial  officer,  and  it 
is  not  therefore  void  by  the  common  law. 
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b.  Estoppel  by  Execution. — Parties  to  a  recognizance  or  bail  bond  are 
estopped  by  their  execution  thereof  from  denying  the  truth  of  the  recitals 
therein  contained.1 

4.  Amendments. — A  defective  recognizance  may  be  amended  by  the  court 
taking  it,2  or,  with  the  permission  of  the  court  to  which  it  is  returnable,  by  the 
magistrate  who  took  it.3  Such  amendment  may  be  made  after  action  has 
been  commenced  upon  forfeiture  of  the  instrument  ;4  but,  in  case  of  appeal,  it 
cannot  be  done  after  the  appeal  has  been  perfected.5 

5.  Alterations. — A  material  alteration,  made  without  the  consent  of  the 
cognizors,  will  release  them  ;6  but  an  alteration  that  does  not  in  any  way  vary 
or  change  the  legal  effect  of  the  instrument  does  not  render  it  invalid.7 

6.  Construction. — As  in  the  case  of  other  written  instruments,  a  recognizance 
should  be  so  construed  as  to  arrive  at  the  real  intention  of  the  parties,  and  give 
it  effect.8 


1.  Ban  Estopped  from  Denying  Truth  of  Re- 
citals in  Instrument.  —  Edwards  v.  State,  22 
Ark.  303;  Hortsell  v.  State,  45  Ark.  59;  Har- 
ris v.  State,  60  Ark.  212;  State  v.  Benzion,  79 
Iowa  467;  Taliaferro  v.  Steele,  14  La.  Ann. 
666;  State  v.  Edney,  Winst.  Eq.  (N.  Car.)  71. 

A  surety  signed  a  blank  bail  bond,  and  de- 
livered it  to  his  principal  to  be  filled  up  for 
the  penal  sum  of  three  hundred  dollars.  The 
principal,  being  required  to  give  bail  in  one 
thousand  dollars,  presented  the  blank  bond 
with  the  surety's  signature,  and  the  examin- 
ing magistrate  filled  it  with  the  sum  of  one 
thousand  dollars  conditioned  for  the  appear- 
ance of  the  principal.  The  principal  failed 
to  appear,  and  the  bond  was  forfeited,  and  the 
surety,  in  a  defense  to  the  scire  facias,  alleged 
the  facts,  and  pleaded  non  est  factum.  It  was 
held  that  the  act  of  the  surety,  in  signing 
and  delivering  the  bail  bond,  purported  and 
was  in  law  an  authority  to  the  holder  to  fill  it 
up  for  any  amount,  and  the  surety  was  es- 
topped from  denying  the  implied  authority 
so  given.    Gary  v.  State,  11  Tex.  App.  527. 

2.  Com.  v.  Merriam,  9  Allen  (Mass.)  371  ; 
State  r.  Adams,  3  Head  (Tenn.)  259;  Gragg 
v.  State,  18  Tex.  App.  295. 

Amendment  Not  Aided  by  Equity. — A  bail  bond 
is  strictly  a  statutory  bond,  and,  to  entitle  the 
state  to  a  forfeiture  thereon,  the  bond  must 
contain  all  of  the  requisites  prescribed  by 
statute.  Hence  the  principles  of  equity,  as 
applied  to  private  contracts,  cannot  be  in- 
voked in  the  construction  of  a  bail  bond. 
Wallen  v.  State,  18  Tex.  App.  414. 

After  Adjournment. — A  recognizance  cannot 
be  amended  after  adjournment  of  the  term  at 
which  it  was  taken.  Miller  v.  State  (Tex. 
Crim.  App.  1894),  26  S.  W.  Rep.  71;  Simp- 
son v.  State  (Tex.  Crim.  App.  1894),  25  s-  w- 
Rep.  425. 

Not  Amendable  by  Order  Nunc  pro  Tunc. — A 

recognizance  which  bound  the  principal  ab- 
solutely to  pay  a  certain  sum,  without  any 
condition  as  to  his  appearance,  and  without 
binding  the  sureties  in  any  sum,  was  held  not 
to  be  amendable  by  the  court  on  its  own  mo- 
tion, by  order  nu?ic  fro  tunc,  over  the  sureties' 
objection,  and  without  notice  to  the  principal. 
Hand  v.  State,  28  Tex.  App.  28. 

3.  Com.  v.  Chcnev,  108  Mass.  33.  See  In- 
galls  v.  Chase,  68  Me.  H3. 

Mandamus  wUl  Not  Lie  to  Correct. — Where  a 


recognizance  has  been  returned  to  the  court 
for  the  purpose  of  being  estreated,  the  court 
will  not  grant  a  mandamus  to  the  justices  to 
correct  a  clerical  error  which  vitiates  the  in- 
strument. Reg.  v .  Stack,  12  L.  J.  M.  C.  58; 
Ex /.  Higgins,  7  Jur.  441,  2  D.  N.  S.  713. 

4.  Com.  -•.  Merriam,  9  Allen  (Mass.)  371; 
Com.  v.  Field,  n  Allen  (Mass.)  488;  State  v. 
Young,  56  Me.  219. 

5.  After  Appeal. — A  bail  bond  or  recogni- 
zance on  appeal  from  conviction  must  be  en- 
tered into  at  the  trial  term,  and  cannot  be 
amended  after  the  appeal  has  been  perfected. 
Koritz  v.  State,  27  Tex.  App.  53. 

6.  Material  Alterations. — Vincent  v.  People, 
25  111.  500;  Gragg  v.  State,  18  Tex.  App.  295; 
Heath  v.  State,  14  Tex.  App.  213;  Wegner  v. 
State,  28  Tex.  App.  419;  Grant  v.  State,  8 
Tex.  App.  432;  Collins  v.  State,  16  Tex.  App. 
275  ;  Burnett  v.  State,  18  Tex.  App.  283  ;  Davis 
v.  State,  5  Tex.  App.  48.  See  Gragg  v.  State, 
18  Tex.  App.  295.  See  the  title  Alteration 
of  Instruments,  vol.  2,  p.  181. 

7.  Harris  v.  State,  54  Ind.  2;  Gragg  v. 
State,  18  Tex.  App.  295. 

Harmless  Alteration. — Where,  in  a  suit  upon 
a  forfeited  recognizance,  a  defendant  alleged 
that  he  only  signed  the  bond  for  one  thou- 
sand dollars,  and  that  it  had  been  afterwards 
altered  to  two  thousand  dollars,  it  was  held 
that  judgment  might  be  had  for  one  thousand 
dollars.  Com.  v.  McHenry,  13  Phila.  (Pa.)  451. 

Interlineations  made  before  the  bond  has 
been  signed  do  not  vitiate  it.  State  v.  Gil- 
bert, 10  La.  Ann.  524;  People  v.  Bugbee,  1 
Idaho  88. 

8.  Construction —  California.  —  People  v. 
Love,  19  Cal.  677. 

Connecticut . — Hendee  v.  Taylor,  29  Conn. 
448. 

Georgia. — Wheeler  v.  State,  21  Ga.  153. 
Illinois. — Shattuck  v.  People,  5  111.  477 ; 
Besimer  v.  People,  15  111.  439. 

Indiana.  —  M'Carty  v.  State,  1  Blackf. 
(Ind.)  338. 

Kansas. — Redmond  v.  State,  12  Kan.  172. 
Missouri. — Cunningham  v.  State,  14  Mo. 
402. 

Nevj  Hampshire. — State  -'.  Eastman,  42 
N.  H.  265. 

New  York. — People  v.  Blankman,  17  Wend. 
(N.  Y.)  252;  People  v.  McCoy,  39  Barb.  (N. 
Y.)  73- 
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XI.  Rights  and  Liability  of  Bail— 1.  Rights— a.  In  General. — When  the 
obligation  of  bail  is  assumed,  the  sureties  become  in  law  the  jailers  of  their 
principal.  Their  custody  of  him  is  a  continuance  of  the  original  imprisonment, 
and,  though  they  cannot  actually  confine  him,  they  are  subrogated  to  all  the 
other  rights  and  means  which  the  government  possesses  to  make  their  control 
of  him  effective.1 

b.  Arrest  and  Surrender  of  Principal — (i)  In  General— The.  respon- 
sibility assumed  by  the  bail,  being  purely  gratuitous,  may  be  terminated  by 
them  at  any  time,  and,  to  effect  this  end,  they  may  arrest  the  principal  at 
pleasure  and  surrender  him  into  the  hands  of  the  law.2 

(2)  The  Arrest  —  Authority  to  Make.— The  right  of  the  bail  to  arrest  the 
principal  for  the  purpose  of  surrendering  him  is  incidental  to  the  engagement, 
and  the  issuing  of  process  is  not  necessary  to  its  exercise.3 

Extent  of  Authority. — The  arrest  may  be  made  by  the  bail,  either  in  person  or 
by  agent;4  they  may  pursue  him  into  another  state;6  may  seize  him  on 


North  Carolina. — State  v.  Houston,  74  N. 
Car.  549. 

Ohio. — State  v.  Wellman,  3  Ohio  14. 
Pennsylvania. — Bodine  v.  Com.,   24  Pa. 
St.  69. 

Where  a  short  minute  was  made  of  a  recog- 
nizance conditioned  for  the  defendant's  ap- 
pearance, etc.,  at  the  time  fixed,  "the  22d 
inst.,  etc.,  at  four  o'clock  p.  m.,"  and  the  de- 
fendant appeared,  but  absconded  while  the 
magistrate  was  making  out  an  order  for  his 
commitment,  it  was  held  that  the  "  etc."  should 
be  construed  to  mean  "  not  depart  without 
leave,"  and  that  the  defendant's  absconding 
forfeited  the  recognizance.  Com.  v.  Ross,  6 
S.  &  R.  (Pa.)  427. 

1.  Rights  of  Ball.— Reese  v.  U.  S.,  9  Wall. 
(U.S.)  13;  U.  S.  v.  Ryder,  no  U.  S.  729; 
State  v.  Lingerfelt,  109  N.  Car.  775. 

The  rights  of  the  bail  in  civil  and  criminal 
cases  are  the  same.  Taylor  v.  Taintor,  16 
Wall.  (U.  S.)  371;  Harp  v.  Osgood,  2  Hill 
(N.  Y.)  218. 

And  seethe  title  Bail  (in  Civil  Cases). 

2.  Right  of  Bail  to  Arrest  and  Surrender  Princi- 
pal— England.  —  Hawk.  P.  C,  p.  2,  c.  15, 
4315;  2  Hale  P.  C.  124;  1  Chitty  C.  L.  104; 
Cooley  Const.  Lim.  (6th  ed.),  c.  10,  p.  415; 
Anonymous,  6  Mod.  231. 

United  States.— Taylor  v.  Taintor,  16  Wall. 
(U.  S.)  371.  See  Reese  v.  U.  S.,  9  Wall.  (U. 
S.)  15. 

Alabama. — Bearden  v.  State,  89  Ala.  21, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1,  25. 

Delaware. — State  v.  Mahon,  3  Harr.  (Del.) 

568. 

Illinois. — Norfolk  v.  People,  43  111.  9. 
Kentucky. — Com.  v.  Bronson,  14  B.  Mon. 
(Ky.)  291. 

Mississippi. — Kellogg  v.  State,  43  Miss.  57. 

New  Torh.— Harp  v.  Osgood,  2  Hill(N.Y.) 
216:  Nicolls  v.  Ingersoll,  7  Johns.  (N.Y.)  145. 

North  Carolina. — State  v.  Lingerfelt,  109 
N.  Car.  775. 

Texas. — Hughes  v.  State,  28  Tex.  App.  499; 
State  v.  Rosseau,  39  Tex.  614. 

On  Appeal  from  Conviction. —  Section  4130  of 
Rev.  Stat,  of  Missouri  (1889),  which  provides 
that  when  a  bail  desires  to  surrender  his  prin- 
cipal he  may  procure  a  copy  of  the  recogni- 


zance from  the  clerk,  by  virtue  of  which  the 
bail  or  any  person  authorized  by  him  may 
take  the  principal  in  any  county  within  the 
state,  was  held  to  include  cases  of  recogni- 
zances taken  on  appeal  from  conviction.  In 
re  Bauer,  112  Mo.  231. 

But  where  the  accused  has  appealed  from  a 
conviction  imposing  a  fine  upon  him,  and 
given  a  recognizance  conditioned  "  to  pay  the 
fine,  or  such  part  thereof  as  the  appellate 
court  may  direct,  and  abide  the  orders  and 
judgment  of  such  court, "  he  cannot  be  surren- 
dered by  his  bail  in  exoneration.  State  v. 
Stommel,  89  Iowa  67;  State  v.  Meier  (Iowa 
1895),  65  N.  W.  Rep.  316. 

3.  Bail  may  Arrest  Principal  without  Warrant. 
—Taylor  v.  Taintor,  16  Wall.  (U.  S.)  371; 
State  v.  Cunningham,  10  La.  Ann.  393;  State 
v.  Reiss,  12  La.  Ann.  166;  State  v.  Lingerfelt, 
109  N.  Car.  775.  See  also  Com.  v.  Brickett, 
8  Pick.  (Mass.)  138;  Nicolls  v.  Ingersoll,  7 
Johns.  (N.  Y.)  145. 

4.  Arrest  may  be  Made  by  Agent,  who,  when 
not  acting  in  the  presence  of  the  bail,  should 
be  authorized  in  writing  to  act.  Taylor  v. 
Taintor,  16  Wall.  (U.  S.)  366;  State  v.  La- 
zarre,  12  La.  Ann.  166 ;  State  v.  Lingerfelt, 
109  N.  Car.  775.  See  also  State  v.  Mahon,  3 
Harr.  (Del.)  568;  Com.  v.  Brickett,  8  Pick. 
(Mass.)  138;  Nicolls  v.  Ingersoll,  7  Johni. 
(N.  Y.)  145. 

6.  Bail  may  Arrest  Principal  in  Another  State. 
—Taylor  v.  Taintor,  16  Wall.  (U.  S.)  366; 
State  v.  Lingerfelt,  109  N.  Car.  775.  See 
also  Parker  -•.  Bidwell,  3  Conn.  84;  Com.  v. 
Brickett,  8  Pick.  (Mass.)  138;  Nicolls  v. 
Ingersoll,  7  Johns.  (N.  Y.)  145;  Respublica 
v.  Arnold,  3  Yeates  (Pa.)  263. 

Arrest  in  a  Foreign  Country. — In  Reese  v. 
U.  S.,  9  Wall.  (U.  S.)  13,  the  court,  speaking 
of  the  power  of  the  bail  to  arrest  the  principal, 
says:  "This  power  of  arrest  can  only  be  ex- 
ercised within  the  territory  of  the  United 
States;  and  there  is  an  implied  covenant  on 
the  part  of  the  principal  with  his  sureties, 
when  he  is  admitted  to  bail,  that  he  will  not 
depart  out  of  this  territory  without  their 
assent."  See  also  Com.  v.  Brickett,  8  Pick. 
(Mass.)  138;  Nicolls  v.  Ingersoll,  7  Johns.  (N. 
Y.)  145;  State  v.  Lingerfelt,  109  N.  Car.  775; 
Respublica  v.  Gaoler,  2  Yeates  (Pa.)  263. 
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Sunday  ; 1  and,  if  necessary,  may  break  and  enter  his  house  for  that  purpose.2 
If  resistance  be  apprehended  they  may  at  all  times  command  the  assistance  of 
the  sheriff  and  his  officers.3 

(3)  The  Surrender — Manner  of  Making. — The  mode  of  surrender  is  largely 
regulated  by  statute,  but  may  ordinarily  be  made  eitherby  the  actual  delivering 
up  of  the  person  of  the  principal  or  by  the  delivery  to  the  sheriff  of  a  certified 
copy  of  the  bail  bond,  with  instructions  to  arrest  him.4 

To  Whom  Made. — Surrender  should  generally  be  made  to  the  sheriff  of  the 
county  in  which  the  indictment  against  the  principal  is  pending,5  but  it  has 
been  held  that  if  the  court  before  which  he  is  bound  to  appear  is  in  session 


1.  Arrest  on  Sunday. — The  bail  or  their  agent 
may  arrest  the  principal  on  Sunday.  Anony- 
mous, 6  Mod.  231 ;  Taylor  v.  Taintor,  16 
Wall.  (U.  S.)  366;  U.  S.  *.  Keiver,  56  Fed. 
Rep.  422.  See  also  Ex  p.  Gibbons,  1  Atk. 
238;  Com.  v.  Brickett,  8  Pick.  (Mass.)  138. 
See  the  title  Sunday. 

It  has  been  held  that  if  a  prisoner,  arrested 
on  Sunday,  cannot  be  immediately  surren- 
dered, he  may  be  held  until  next  day.  Anony- 
mous, 6  Mod.  231. 

2.  Bail  may  Break  into  House  to  Arrest  Princi- 
pal.—Taylor  v.  Taintor,  16  Wall.  (U.  S.)  366; 
U.  S.  v.  Keiver,  56  Fed.  Rep.  422;  Read  v. 
Case,  4  Conn.  166,  10  Am.  Dec.  no.  See  also 
Com.  v.  Brickett,  8  Pick.  (Mass.)  138;  Nicolls 
v.  Ingersoll,  7  Johns.  (N.  Y.)  145. 

Demanding  Admittance.  —  Before  breaking 
into  the  house  the  bail  should  usually  signify 
the  cause  of  their  coming,  and  request  admit- 
tance. But  this  need  not  be  done  where  the 
principal  has  evinced  intention  of  resisting 
arrest,  and  it  is  probable  that  a  demand  for 
admittance  would  immediately  result  in  blood- 
shed. Read  v.  Case,  4  Conn.  166,  10  Am.  Dec. 
1 10. 

3.  Ex  p.  Lafonta,  2  Rob.  (La.)  495;  State 
v.  Cunningham,  10  La.  Ann.  393. 

4.  Surrender  by  Delivery  of  Bailplece  to 
Sheriff. — Bail  may  surrender  their  principal  by 
procuring  a  certified  copy  of  the  bail  bond 
and  delivering  it  to  the  sheriff  and  having 
him  arrest  the  principal.  The  actual  arrest 
by  the  sheriff  is  held  equivalent  to  the  delivery 
of  the  principal  by  the  bail.  Sternberg  v. 
State,  42  Ark.  127. 

Surrender  of  Principal  when  in  Prison. — A 
surety  on  the  bail  bond  of  one  who  is  accused 
of  felony,  and  who  is  imprisoned,  awaiting 
sentence  on  a  conviction  of  another  crime, 
may  effectually  surrender  the  accused  by  a 
formal  declaration  to  that  effect  to  the  sheriff. 
State  v.  Trahan,  31  La.  Ann.  715. 

Voluntary  Surrender  of  Principal. — In  Walton 
v.  People,  28  111.  App.  645,  it  was  held  that 
although  the  statute  may  provide  that  surren- 
der shall  be  accompanied  by  the  delivery  to 
the  sheriff  of  a  certified  copy  of  the  recogni- 
zance, a  voluntary  surrender,  if  accepted  by 
the  sheriff,  will  not  be  invalid  because  not  ac- 
companied by  the  delivery  of  the  recogni- 
zance. The  court  said:  "  True,  the  sheriff 
may  not  know  the  person  offering  to  surren- 
der himself,  or  he  may  not  know  that  such 
person  has  ever  entered  into  the  recogni- 
zance, and  may  therefore  decline  to  accept 
the  custody  so  offered  until  the  necessary 


facts  are  known,  but  we  have  no  doubt  that  a 
surrender  would  be  perfectly  good  in  such  a 
case  if  the  sheriff,  acting  upon  his  own  ac- 
quaintance with  the  party  and  his  own  knowl- 
edge of  the  circumstances,  should  accept  the 
surrender  and  take  the  person  into  his  custody. 
To  hold  otherwise  would  be  to  deprive  sureties 
of  a  valuable  right  in  cases  where  the  principal 
is  willing  to  surrender  himself,  but,  by  reason 
of  absence  or  other  causes,  the  sureties  are  not 
able  at  the  time  to  furnish  the  certified  copy, 
or  to  receive  the  written  acknowledgment  of 
the  officer." 

Constructive  Surrender  by  Commencement  of 
Trial. — The  Criminal  Code  of  Kentucky  de- 
clares that,  "during  the  trial  of  an  indictment 
for  felony,  the  defendant  shall  be  kept  in 
actual  custody;  but  for  misdemeanor  may 
remain  on  bail  during  trial."  In  Askins 
Com.,  1  Duv.  (Kv.)  275,  overruling  Com. 
v.  Coleman,  2  Mete.  (Ky.)  382,  it  was  held 
that  the  appearance  of  the  principal  and  the 
commencement  of  his  trial  for  felony  oper- 
ates as  a  constructive  surrender  of  him,  and 
releases  the  sureties  from  liability,  but  other- 
wise in  cases  of  misdemeanors.  This  case  was 
followed  in  Willis  v.  Com.,  85  Ky.  68. 

5.  Surrender  to  Sheriff. — Walton  7'.  People, 
28  111.  App.  645;  Stegars  v.  State,  2  Blackf. 
(Ind.)  104;  Kellogg  v.  State,  43  Miss.  57; 
Roberts  v.  State,  4  Tex.  App.  129;  Hughes  v. 
State,  28  Tex.  App.  499. 

Surrender  to  Deputy  Sheriff. — The  general 
rule  is  that  the  sheriff  may  perform  his  official 
functions  either  in  person  or  by  his  lawful 
deputy.  The  act  of  receiving  from  bail  the 
surrender  of  their  principal  is  purely  minis- 
terial, and  may  be  performed  by  the  deputy 
as  well  as  by  the  sheriff  himself.  Ward  v. 
Colquitt,  62  Ga.  267.  Contra,  State  v.  Le- 
Cerf,  1  Bailey  (S.  Car.)  410. 

A  Request  to  a  Deputy  Sheriff  by  a  surety  in  a 
recognizance,  to  take  the  principal  into  cus- 
tody whenever  he  should  interpose  a  plea  of 
guilty  to  the  charge  preferred  against  him,  is 
not  a  sufficient  surrender  of  the  principal. 
People  v.  Robb,  98  Mich.  397. 

Surrender  to  Constable. — Under  the  Code  of 
Criminal  Procedure  of  Texas  no  officer,  save 
the  sheriff,  can  receive  the  accused  from  the 
hands  of  the  bail  when  surrender  is  proposed 
to  be  made  by  them  of  his  person.  A  deliv- 
ery of  him  to  the  constable  who  originally  ar- 
rested him,  and  had  him  in  charge  when  bail 
was  granted,  is  not  a  valid  surrender,  and  will 
not  exonerate  the  sureties.  Roberts  v.  State, 
4  Tex.  App.  129. 
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surrender  should  be  made  to  it.1 

Effect  of  Surrender.— The  effect  of  surrender  is  to  absolutely  discharge  the  bail 
from  further  liability,  and,  in  this  respect,  the  act  of  one  of  them  inures  to  the 
benefit  of  all.*  The  effect  upon  the  accused  is  to  place  him  in  precisely  the 
same  condition  as  though  he  had  not  been  bailed,3  and  if  he  can  find  sureties 
he  may  be  bailed  again.4 

2.  Liability— a.  WHO  MAY  BE  LIABLE. — Obligor  must  Be  Legally  Competent  to 
Contract. — The  undertaking  of  bail  is  a  contract  between  the  obligors  and  the 
state,  and,  to  render  an  obligor  liable  thereon,  it  is  essential  that  he  be  legally 
competent  to  execute  it.5 

Infants. — An  infant  maybe  bound  upon  an  undertaking  given  to  procure  his 
own  release,  for  personal  freedom  may  be  classed  among  the  necessities  for 
which  he  may  contract.6  But  he  cannot  be  held  thereon  as  surety  for  another, 
unless  he  ratifies  and  confirms  it  after  attaining  his  majority.7 

Married  Women. — Under  the  common  law  a  married  woman  cannot  be  bound 
on  an  undertaking  of  bail  as  surety  for  another.8 

b.  Extent  oe  Obligation — (i)  In  General. — A  man's  bail  are  his  jailers  of 
his  own  choosing,  and  the  spirit  of  their  obligation  is  that  they  will  as  effectually 
secure  his  appearance  and  put  him  as  much  under  the  power  of  the  court  as  if 
he  were  in  the  custody  of  the  law.9  A  recognizance  therefore  in  general  binds 
to  three  particulars:  First,  that  the  principal  shall  appear  to  answer  either  to 
a  specific  charge  or  such  matters  as  may  be  objected  ;  second,  that  he  will 
stand  to  and  abide  the  judgment  of  the  court ;  and  third,  that  he  will  not  de- 
part without  leave  of  the  court ;  and  each  of  these  particulars  is  distinct  and 
independent.10 

Principal  Leaving  State. — Since  they  are  responsible  for  his  appearance, 
if  the  bail  permit  their  principal  to  leave  the  state  to  go-  into  an- 
other they  do  so  at  their  peril,  and  if  he  be  there  arrested,11  or  taken 


1.  Com.  v.  Bronson,  14  B.  Moru  (Ky.)  291. 
Surrender  to  Justice  of  the  Peace. — After  a 

justice  of  the  peace  has  disposed  of  the  case, 
and  admitted  the  accused  to  bail,  the  only 
legal  act  which  remains  for  him  to  do  is  to 
return  the  recognizance  into  court.  His 
jurisdiction  ceases  here,  and  he  has  no  author- 
ity to  accept  a  surrender  of  the  principal 
from  his  bail,  and  such  surrender  cannot 
operate  in  their  discharge.  Stegars  v.  State, 
2  Blackf.  (Ind.)  104.  Compare  Com.  v.  Bron- 
son, 14  B.  Mon.  (Ky.)  291. 

2.  Surrender  by  One  Surety  Operates  as  a  Re- 
lease of  All. — In  a  case  where  three  persons 
became  bail  for  a  prisoner,  and  two  of  them 
afterwards  surrendered  him,  it  was  held  that 
the  surrender  operated  to  discharge  the  lia- 
bility of  all  the  sureties,  and  that  the  third 
could  not  be  held  liable  for  the  subsequent 
escape  of  the  prisoner.  State  v.  Doyal,  12 
La.  Ann.  653;  State  v.  Trahan,  31  La.  Ann. 
7*5- 

3.  Sheriff's  Authority  for  Holding  Prisoner 
after  Surrender. — The  surrender  of  their  prin- 
cipal by  the  sureties  places  him  back  in  the 
custody  of  the  sheriff,  and  he  holds  him  by 
virtue  of  the  original  capias  under  which  he 
arrested  him  in  the  first  instance.  The  con- 
dition of  the  prisoner  is  precisely  the  same  as 
though  he  had  never  been  bailed,  and  there 
is  no  occasion  for  the  issuing  of  a  new  capias, 
nor  does  the  law  require  it.  Patillo  i>.  State, 
9  Tex.  App.  456;  Kellogg  v.  State,  43 
Miss.  57. 


4.  Kellogg  v.  State,  43  Miss.  57 ;  Patillo  r. 
State,  9  Tex.  App.  456. 

5.  State  v.  Satterwhite,  20  S.  Car.  536. 

6.  State  v  Weatherwax,  12  Kan.  463,  17 
Kan.  427;  McCall  v.  Parker,  13  Met.  (Mass.) 
372,  46  Am.  Dec.  735. 

I.  State  v.  Satterwhite,  20  S.  Car.  1536. 

8.  Pickett  v.  State,  16  Tex.  App.  648;  Com. 
v.  Matviewicz,  17  Pa.  Co.  Ct.  Rep.  154,  1  Lack. 
Leg.  N.  294. 

9.  Obligation  of  Bail. — 1  Bacon's  Abr.,  title 
Bail  I. ;  Hawk.  P.  C,  bk.  2,  c.  15,  §  84 ;  People 
v.  Dennis,  4  Mich.  609,  69  Am.  Dec.  338; 
People  v.  Stager,  10  Wend.  (N.  Y.)  433;  Peo- 
ple v.  Clary,  17  Wend.  (N.  Y.)  374;  Cham- 
plain  v.  People,  2  N.  Y.  82;  Keefhaver  v. 
Com.,  2  P.  &  W.  (Pa.)  240;  States.  Spear,  54 
Vt.  503. 

10.  State  v.  Stout,  11  N.  J.  L.  124. 

II.  Liability  for  Principal  Leaving  State. — 

Taylor  v.  Taintor,  16  Wall.  (U.  S.)  366;  U.  S. 
v.  VanFossen.  1  Dill.  (U.  S.)  406;  Cain  v.  State, 
55  Ala.  170;  Taintor  v.  Taylor,  36  Conn.  242, 
4  Am.  Rep.  58;  Withrow  v.  Com.,  1  Bush 
(Ky.)  17  ;  Yarbrough  v.  Com.,  89  Ky.  151,  25 
Am.  St.  Rep.  524;  State  v.  Horn,  70  Mo.  466, 
35  Am.  Rep.  437  ;  King  v.  State,  18  Neb.  375 ; 
Devine  v.  State,  5  Sneed  (Tenn.)  623. 

Liability  for  Removal  of  Infant  Principal  from 
State. — The  fact  that  the  principal  was  an 
infant  under  the  control  of  his  mother,  who 
removed  him  out  of  the  state  so  that  the  sure- 
ties were  prevented  from  surrendering  him 
to  the  court,  furnishes  no  excuse  for  the 
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ill,1  or  confined  in  an  insane  asylum,2  and  cannot  be  removed  thence  to  fulfil 
the  conditions  of  their  obligations,  they  are  liable  for  the  default. 

(2)  Appearcwice  of  Principal — (a)  Court  and  Term  Designated. — There  is  no  obli- 
gation imposed  upon  the  bail  by  their  recognizance  beyond  the  simple  compli- 
ance with  its  terms,3  and  they  cannot  be  made  liable  for  the  appearance  of  the 
principal  before  any  other  court  4  or  at  any  other  term5  than  that  specified  in 
the  undertaking. 

Time  of  Appearance. — If  the  recognizance  be  conditioned  for  the  appearance  of 
the  principal  on  the  first  day  of  the  term,  it  is  usually  held  that  he  must  appear 


breach  of  the  recognizance.  The  mother 
could  legally  exercise  no  control  against  the 
claims  of  the  commonwealth  or  the  rights  of 
the  bail,  in  whose  friendly  custody  the  prin- 
cipal is  deemed  by  the  law  to  be  placed. 
Starr  v.  Com.,  7  Dana  (Ky.)243. 

1.  Piercy  v.  People,  10  111.  App.  219. 

2.  Liability  for  Removal  of  Insane  Principal 
from  State. — In  Adler  v.  State,  35  Ark.  517,  37 
Am.  Rep.  48,  the  defendant  was  tried,  con- 
victed, and  sentenced  to  be  executed  for  mur- 
der, but  before  his  execution,  which  was 
suspended  for  that  purpose,  he  obtained  a 
writ  of  error  on  the  ground  of  alleged  in- 
sanity at  the  time  of  his  trial  and  conviction, 
which  writ  was  duly  returned  and  an  issue  of 
fact  as  to  his  sanity  was  ordered  to  be  tried. 
Afterwards,  and  while  this  issue  was  pending, 
the  accused  was  admitted  to  bail.  He  failed 
to  appear  when  called  at  the  next  term,  and 
the  bail  alleged  in  their  defense  that  there 
was  no  fit  or  suitable  institution  in  the  state 
for  the  care  or  treatment  of  insane  persons, 
and  that  the  principal  had  been  sent  into  an- 
other state  for  the  purpose  of  effecting  a  cure, 
and  was  there  confined  and  imprisoned  in  an 
asylum,  and  not  subject  to  their  control.  It 
was  held  that  this  was  not  a  sufficient  excuse, 
and  a  forfeiture  of  the  bond  was  ordered.  On 
appeal  thecourt  affirming  the  order  said  :  "  The 
paragraph  of  the  answer  in  question  does  not 
allege  that  Kahn  was  sent  to  the  New  York 
asylum  for  care  and  medical  treatment  by  any 
act  or  authority  of  the  state.  He  was  in  the 
custody  of  appellants  as  bail.  The  inference 
from  the  plea  is  that  they  assumed  the  re- 
sponsibility of  sending  him  there  without  con- 
sulting the  court,  or  permitted  others  to  do 
so.  If,  by  the  law  and  regulations  of  the 
asylum,  he  was  detained  there  as  alleged,  and 
out  of  the  process  of  the  court,  it  was  not  the 
fault  of  the  state,  but  the  result  of  their  send- 
ing him  there  or  permitting  him  to  be  sent. 
*  *  *  It  would  be  unsafe  to  the  public  to  per- 
mit the  bail  of  a  person  charged  with  murder 
to  take  it  upon  themselves  to  send  him  out  of 
the  state,  or  permit  him  to  be  sent,  to  be 
treated  for  insanity,  or  any  other  disease,  and 
then  plead  his  absence  in  discharge  of  the 
bail  bond." 

3.  State  v.  Stephens,  2  Swan  (Tenn.)  308. 

4.  Appearance  of  Principal — Court. — In  State 
v.  Young,  20  La.  Ann.  397,  the  defendants 
severally  entered  into  recognizances  to  an- 
swer before  the  First  District  Court  of  New 
Orleans  a  charge  of  assault  and  battery  pre- 
ferred against  them.  The  court,  afterwards 
perceiving  that  the  offense  charged  was  com- 


mitted in  the  parish  of  Jefferson,  transferred 
the  proceedings  to  the  District  Court  of  that 
parish.  The  accused  parties  failed  to  appear 
in  the  latter  court,  and  forfeiture  was  entered 
against  the  recognizances.  On  appeal  it  was 
held  that  the  condition  of  the  bond  did  not 
require  the  appearance  of  the  defendants 
before  the  latter  court,  and  no  forfeiture  of 
the  bond  had  arisen. 

Changing  Place  of  Holding  Justice's  Court. — 
The  condition  of  a  recognizance  required  the 
recognizors  to  appear  at  the  office  of  the  jus- 
tice. Just  before  the  time  set  for  the  appear- 
ance the  justice  vacated  his  office  and  went  to 
the 'mayor's  office,  in  a  different  part  of  the 
city,  where  he  caused  the  recognizors  to  be 
called.  The  recognizors  had  no  notice  of  the 
change  of  office,  and  appeared  at  the  office  of 
the  justice  at  the  time  named  in  the  recogni- 
zance. It  was  held  that  the  calling  of  the 
recognizors  at  the  place  and  under  the  cir- 
cumstances was  a  nullity.  Hannum  -'.  State, 
38  Ind.  32. 

5.  Term  and  Time  of  Holding  Court. — Where 
the  condition  of  a  bond  is  for  the  appearance 
of  the  principal  at  the  next  jury  term,  to  be 
holden  on  a  specified  day,  this  condition  is 
not  affected  by  the  intervention  of  a  special 
term,  and  the  sureties  are  not  liable  for  the 
nonappearance  of  the  principal  at  such  special 
term.  State  v.  Aubrey,  43  La.  Ann.  188; 
State  v.  Houston,  74  N.  Car.  174. 

A  principal  cannot  be  required  to  appear  at 
a  time  different  from  that  stipulated.  So 
where  a  recognizance  was  conditioned  for  the 
appearance  of  the  principal  before  the  judge 
of  the  Circuit  Court  "on  the  first  Tuesday 
after  the  third  Monday  of  June,  1852,"  and  the 
accused  appeared  on  that  day  and  no  term  of 
court  was  in  session,  on  account  of  the  time 
of  holding  the  same  having  been  changed  by 
act  of  the  legislature,  it  was  held  that  he 
could  not  be  called  at  any  other  time  and  his 
recognizance  forfeited  for  failure  to  appear. 
State  v.  Stephens,  2  Swan  (Tenn.)  308,  ajfirvi- 
ing  State  v.  Edwards,  4  Humph.  (Tenn.)  226. 

Where,  however,  the  recognizance  is  con- 
ditioned for  the  appearance  of  the  principal  at 
the  next  term  of  the  court,  he  is  bound  to  ap- 
pear at  such  term,  though  the  time  of  holding 
it  be  changed  by  the  legislature  from  the  date 
specified  in  the  recognizance.  Walker  v. 
State,  6  Ala.  350. 

So  also  if  the  recognizance  be  conditioned 
for  the  appearance  of  the  principal  at  the  next 
term  of  court,  a  mistake  as  to  the  day  of  the 
month  named  in  the  recognizance  is  imma- 
terial. Mofrney  v.  People,  81  111.  134. 
1  Volume  III. 


Rights  and  Liability  of  Bail.  BAIL  AND  RECOGNIZANCE. 


Liability. 


on  that  day,1  but,  if  no  day  be  specified,  he  may  make  his  appearance  on  any 
day  of  the  term.* 

ibi  indictment  against  Principal. — In  some  states  it  is  held  that  the  condi- 
tion that  the  principal  shall  appear  is  absolute,  and  that  it  is  wholly  immaterial 
whether  any  indictment  is  found  against  him  or  not,3  or  whether  the  indict- 
ment found  is  for  the  offense  charged  in  the  undertaking.4    In  other  states  it 


1 .  If  Stipulated  In  Undertaking  Principal  must 
Appear  on  First  Day  of  Term. — U.S.  v.  Hodgkin, 
i  Cranch  (C.  C.)  510;  Kepley  v.  People,  123 
111.  367;  State  v.  Langton,  6  La.  Ann.  282; 
Shore  v.  State,  6  Mo.  640.  See  infra,  this 
title  and  section,  Indictment  against  Princi- 
pal. 

State  must  Be  Ready  for  Trial. — In  Georgia 
and  Texas  cases  must  be  called  in  their  order 
upon  the  docket,  and  a  defendant  cannot  be 
called  and  his  recognizance  forfeited  if  the 
state  is  not  ready  for  trial.  Lamb  v.  State, 
73  Ga.  587;  Johnson  v.  State,  12  Tex.  App. 
414. 

Appearance  to  Challenge  Grand  Jury. — A  bond 
was  forfeited  on  the  first  day  of  the  term,  be- 
fore an  indictment  had  been  found,  and  be- 
cause of  the  failure  of  defendant  to  appear  and 
challenge  the  grand  jury.  On  appeal  it  was 
held  that  the  forfeiture  was  premature;  that 
the  defendant  had  the  privilege  of  appearing 
and  objecting  to  the  grand  jury,  but  that  he 
was  under  no  obligation  to  do  so.  Ringgold 
County  v.  Ross,  40  Iowa  176. 

Appearance  during  Argument  of  Demurrer.— 
A  defendant  charged  with  felony  cannot  be 
called  and  his  recognizance  forfeited  for  his 
nonappearance  at  the  time  set  for  examina- 
tion, where,  at  such  hour,  a  demurrer  to  the 
sufficiency  of  the  charge  is  being  argued  be- 
fore the  justice,  and  such  demurrer  is  sus- 
tained.   People  v .  Morstadt,  101  Cal.  379. 

2.  Griffin  v.  Com.,  Litt.  Sel.  Cas.  (Ky.)  31. 

Justice  must  Give  Notice  where  Date  of  Ap- 
pearance Is  Unfixed. — Where  a  defendant  ap- 
pears before  a  justice  of  the  peace,  for  ex- 
amination for  a  felony,  at  the  time  fixed  by  his 
temporary  bail  bond,  and  the  justice,  from 
the  press  of  other  business,  postpones  the  ex- 
amination to  an  unfixed  day,  and  tells  the  de- 
fendant that  he  will  have  him  notified  of  the 
day  when  fixed,  he  cannot  afterwards  appoint 
a  day  and  forfeit  the  bond  without  giving  the 
defendant  the  promised  notice.  Flynn  v. 
State,  42  Ark.  315. 

3.  Failure  to  Indict  Principal  Not  an  Excuse 
for  Nonappearance. — State  v.  Kyle,  99  Ala. 
256,  citing  1  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  32;  Pack  v.  State,  23  Ark.  235; 
State  v.  Cooper,  2  Blackf.  (Ind.)  227;  Fleece 
v.  State,  25  Ind.  384;  State  v.  Millsaps,  69  Mo. 
359;  States.  Stout,  11  N.  J.  L.  124;  Champlain 
v.  People,  2  N.  Y.  82. 

In  Pack  v.  State,  23  Ark.  236,  where  the 
sureties  attempted  to  excuse  the  nonappear- 
ance of  their  principal  on  the  ground  that  no 
indictment  had  been  preferred  against  him, 
the  court  said:  "The  defendants  to  the  scire 
facias  were  his  jailers;  while  in  their  custody 
he  was  as  much  subject  to  the  call  of  the 
court  as  if  confined  within  prison  walls;  and 
the  securities  had  no  more  right  to  excuse 


his  attendance  upon  court  on  account  of 
no  indictment  existing  or  being  preferred 
against  him  than  the  jailer  of  the  county 
would  have  to  release  from  confinement, 
without  an  order  of  court,  one  committed  to 
jail  to  await  the  action  of  the  grand  jury,  be- 
cause he  might  suppose  or  had  been  informed 
that  no  bill  had  been  preferred.  The  plea 
rests  upon  the  idea  that,  as  there  was  no  in- 
dictment of  assault  and  battery  against  P., 
there  was  nothing  for  him  to  answer  to,  and 
that  it  was  useless  for  him  to  appear  before 
the  court.  That  might  be,  but  of  this  the  court 
was  to  judge.  He  was  in  law  as  much  obliged 
to  perform  the  condition  of  the  recogni- 
zance without  as  with  an  indictment  against 
him." 

Again,  in  Champlain  v.  People,  2  N.  Y.  82, 
where  the  same  plea  was  made,  the  court 
said  :  "  This  objection  is  founded  on  the  mis- 
taken supposition  that  the  defendant  was 
discharged,  and  the  condition  of  the  recogni- 
zance satisfied,  by  the  failure  of  the  grand  jury 
to  find  a  bill  of  indictment.  He  was  neither 
discharged  nor  entitled  to  hisdischarge,  except 
in  the  discretion  of  the  court.  Prisoners  in 
jail,  and  persons  bound  by  recognizance  to 
appear  and  answer  to  an  indictment  to  be 
found,  are  usually  discharged  unless  an  indict- 
ment is  found  at  the  next  meeting  of  the 
grand  jury.  But  the  discharge  is  not  of 
course.  It  is  regularly  granted  only  by  the 
special  order  of  the  court,  after  public  proc- 
lamation, and  notice  to  all  persons  to  show 
cause,  if  any  they  have,  against  the  discharge. 
It  would  be  a  criminal  offense  in  the  jailer  to 
set  his  prisoner  free  without  the  order  of  the 
court  although  the  grand  jury  may  have  been 
discharged  without  finding  a  bill.  A  man's 
bail  are  the  jailers  of  his  own  choosing,  and 
they  are  bound  to  have  him  as  much  in  the 
power  of  the  court  as  if  he  were  within  the 
prison  walls.  After  the  discharge  of  the  grand 
jury  prisoners  charged  with  offenses  and  not 
indicted  are  not  entitled  to  be  set  at  liberty,  if 
satisfactory  cause  be  shown  for  detaining 
them  in  custody,  until  the  meeting  of  the  next 
grand  jury." 

4.  Didlctment  need  Not  Be  for  Offense  De- 
scribed in  Undertaking. — The  obligation  of  a 
bail  bond  is  that  the  prisoner  shall  appear 
and  remain  until  discharged  in  due  course 
of  law,  and  the  sureties  are  bound,  though  the 
indictment  be  for  a  different  offense  from  that 
for  which  the  principal  wascommitted.  State 
v.  Ridding,  8  La.  Ann.  79;  State  v.  Cole,  12 
La.  Ann.  471 ;  State  v.  Tennant,  30  La.  Ann. 
852. 

So  where  the  indictment  is  for  a  higher  of- 
fense which  includes  that  set  forth  in  the 
undertaking.    Pack  v.  State,  23  Ark.  235; 
Hortsell  v.  State,  45  Ark.  59. 
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is  held  that  the  bail  are  liable  for  a  default  only  in  the  event  that  an  indict- 
ment is  found  against  the  principal  for  the  particular  offense  set  forth  in  the 
undertaking,1  or  for  an  offense  of  a  higher  grade,  which  includes  the  one 
described  therein,  or  which  arose  out  of  the  same  act  or  transaction.* 

Sufficiency  of  Indictment. —  It  may  be  stated  as  the  general  rule,  that  the 
sufficiency  of  the  indictment  cannot  be  questioned  by  the  bail,  or  its  invalidity 
set  up  as  a  defense  to  a  default.3 

(c)  Appearance  from  Day  to  Day. — The  appearance  contemplated  in  the  under- 
taking is  a  substantial  one,  and  the  obligation  of  bail  is  not  fulfilled  by  the  mere 
appearance  of  the  principal  and  the  commencement  of  his  trial,4  but  he  must 


1.  Indictment  must  Be  for  the  Offense  Charged 
in  the  Undertaking. — Gray  v.  State,  43  Ala.  41 ; 
People  v.  Sloper,  1  Idaho  158  ;  Hyde  v.  Cross, 
25  Oregon  543.  Compare  State  v.  Kyle,  99 
Ala.  256. 

Forfeiture  cannot  be  entered  for  the  default 
of  the  principal  to  appear  and  answer  a  dif- 
ferent offense  from  that  charged  in  the  recog- 
nizance. Smalley  v.  State,  3  Tex.  App.  202, 
citing  with  approval  Foster  v.  State,  27  Tex. 
237 ;  Duke  v.  State,  35  Tex.  424,  and  overrul- 
ing, as  far  as  they  are  in  conflict  with  this  deci- 
sion, McCoy  v.  State,  37  Tex.  219;  State  v. 
Angell,  37  Tex.  357. 

In  Georgia  it  is  held  that  the  superior  court 
has  no  jurisdiction  before  indictment  or  pre- 
sentment, and  that  no  forfeiture  of  a  recogni- 
zance can  be  taken  before  an  indictment  or 
presentment  against  the  principal  has  been 
found.    Liceth  v.  Cobb,  18  Ga.  314. 

2.  Indictment  for  Higher  Offense  Growing  Out  of 
Same  Act. — Gresham  v.  State,  48  Ala.  625  ; 
Adams  v.  State,  22  Ga.  417 ;  Crutchfield  v. 
State,  24  Ga.  335 ;  Foote  v.  Gordon,  87  Ga. 
277;  State  v.  Bryant,  55  Iowa  451 ;  State  v. 
Cunningham,  10  La.  Ann.  393  ;  Com.  v.  Teev- 
ens,  143  Mass.  210,  58  Am.  Rep.  131 ;  Com. 
v.  Slocum,  14  Gray  (Mass.)  395. 

In  Gresham  v.  State,  48  Ala.  625,  the  court 
said  :  "  While  it  would  be  manifestly  unjust 
to  hold  a  bail  bond  forfeited  because  the  ac- 
cused did  not  appear  to  answer  to  an  indict- 
ment for  an  offense  altogether  different,  and 
not  even  suggestive  of  the  one  mentioned  in  it, 
it  would  be  equally  unreasonable  to  let  him 
go  free  because  the  grand  jury  deemed  his 
conduct  more  wicked  in  degree  than  did  the 
magistrate.  He  would  well  know  that  a  charge 
of  manslaughter  might  result  in  an  indict- 
ment of  murder." 

When  the  defendant  was  held  to  answer  to 
a  charge  of  grand  larceny,  and  made  his  ap- 
pearance and  was  indicted  for  the  crime  of 
burglary,  it  was  held  that,  in  the  absence  of 
any  showing  that  the  indictment  was  based 
upon  the  same  transaction  as  the  charge  for 
grand  larceny,  the  sureties  upon  the  bond 
would  not  be  held  liable  for  his  further  ap- 
pearance to  answer  to  the  indictment.  State 
v.  Brown,  16  Iowa  314. 

3.  Bail  cannot  Question  Sufficiency  of  Indict- 
ment— United  States. — U.  S.  v.  Evans,  2  Fed. 
Rep.  147,  2  Flipp.  (U.  S.)  605;  U.  S.  v. 
Reese,  4  Sawy.  (U.  S.)  629;  Hardy  v.  U.  S., 
71  Fed.  Rep.  158. 

Alabama. — State  v.  Weaver,  18  Ala.  293; 
Williams  v.  State,  20  Ala.  63. 


Arkansas. — Reeve  v.  State,  34  Ark.  610. 
Idaho. — Dilley  -'.  State,  2  Idaho  1012. 
Illinois. — Kepley  v.  People,  123  111.  367. 
Kentucky. — Com.  v.  Skeggs,  3  Bush  (Ky 
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Missouri. — State  v.  Poston,  63  Mo.  521; 
State  v.  Livingston,  117  Mo.  627;  State  v. 
Morgan,  124  Mo.  467. 

Nebraska. — King  v.  State,  18  Neb.  375. 
Texas. — State  v.  Cox,  25  Tex.  405;  State  v. 
Franklin,  35  Tex.  497;  State  v.  Rhodius,  37 
Tex.  165;  State  v.  Angell,  37  Tex.  357;  State 
v.  Ake,  41  Tex.  166;  Smalley  v.  State,  3  Tex. 
App.  202;  Hester  v.  State,  15  Tex.  App.  418; 
Jones  v.  State,  15  Tex.  App.  82;  Martin-'. 
State,  16  Tex.  App.  265 ;  Lee  v.  State,  25  Tex. 
App.  331. 

Wyoming. — State  v.  Krohne's  Sureties 
(Wyoming  1S93),  34  Pac.  Rep.  3. 

In  Williams  v.  State,  20  Ala.  63,  the  court 
said:  "The  recognizors,  except  the  accused, 
have  no  connection  with  the  indictment,  and 
the  question  of  regularity  or  irregularity 
in  this  respect  is  wholly  disconnected  from 
their  undertaking.  They  bind  themselves 
that  their  principal  shall  appear  and  answer 
the  charge  against  him,  and  if  he  fail  to  do  so 
the  condition  of  their  bond  is  broken,  and 
they  become  liable  for  the  penalty." 

Former  Indictment  on  Same  Charge  Not  a  De- 
fense.— Though  no  conviction  could  be  had 
upon  an  indictment,  for  the  reason,  under  the 
doctrine  of  continuous  offense,  that  the  accused 
had  been  indicted  for  the  same  before,  this 
would  not  excuse  the  nonappearance  of  the 
principal  according  to  the  conditions  of  the 
recognizance.   U.  S.  v.  Eldredge,  5  Utah  189. 

Georgia. — The  principal  is  not  bound  to  ap- 
pear until  a  valid  indictment  has  been  found 
against  him,  and,  if  the  indictment  returned 
is  so  defective  that  it  is  liable  to  be  quashed 
on  motion,  the  principal  cannot  be  held  liable 
for  a  failure  to  appear  to  answer  it,  and  the 
insufficiency  of  the  indictment  may  be  set  up 
as  a  defense  to  a  scire  facias.  State  v.  Lock- 
hart,  24  Ga.  420. 

If  the  indictment  be  valid  upon  its  face,  and 
the  objection  be  one  which  must  be  taken  by 
plea  in  abatement,  the  principal  must  appear 
to  make  it,  and  such  exception  cannot  be 
pleaded  upon  scire  facias..  Sharpe  v.  Smith, 
59  Ga.  707;  Henry  v.  McDaniel,  80  Ga.  174. 

4.  Obligation  of  Bail  Not  Fulfilled  by  Mere  Ap- 
pearance of  Principal — People  v.  McCoy,  39 
Barb.  (N.  Y.)  73. 

The  principal  is,  in-legal  contemplation,  in 
the  custody  of  the  sureties  until  formally 
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appear  from  day  i  i  day  throughout  the  term  until  discharged  by  the  court.1 

(d)  Appearance  from  Terra  to  Term. — Neither  does  the  obligation  end  with  the 
term  at  which  the  principal  is  recognized  to  appear,  but,  if  the  case  against 
him  be  continued,  the  bail  are  bound  to  have  him  in  court  at  each  succeeding 
term  thereafter  until  he  is  convicted  or  acquitted,  or  they  are  otherwise 
legally  discharged.2 

(e)  Change  of  Venue. — The  liability  of  the  sureties  for  the  appearance  of  the 
principal  before  a  particular  court  extends  to  his  appearance  before  any  court 
of  competent  jurisdiction  to  which  his  case  may  be  legally  transferred.3 

(f)  Appearance  by  Attorney. — In  criminal  cases  the  principal  is  usually  required 
to  appear  in  person,  and  always  where  the  offense  charged  is  a  felony.4 


surrendered  to  the  sheriff,  or  until  discharged 
by  due  course  of  law.  His  mere  presence  at 
the  trial  is  not  a  surrender,  and,  if  he  escapes 
during  its  progress,  the  sureties  are  liable. 
Hawk  v.  State,  84  Ala.  466;  Cook  v.  State, 
91  Ala.  53;  Hendee  v.  Taylor,  29  Conn.  448; 
Lee  v.  State,  51  Miss.  665;  People  v.  Stager, 
10  Wend.  (N.  Y.)43i;  State  v.  Moody,  69  N. 
Car.  529. 

1.  Liability  of  Bail  for  Appearance  of  Principal 
from  Day  to  Day. — Rubush  v.  State,  112  Ind. 
107;  Starr  v.  Com.,  7  Dana  (Ky.)  243;  Pickett 
v.  State,  16  Tex.  App.  648;  Allen  v.  Com.,  90 
Va.  356. 

Appearance  before  Magistrate's  Court  from 
Day  to  Day. — A  recognizance,  conditioned  for 
the  appearance  of  the  accused  from  day  to 
day  for  examination  and  not  to  depart  the 
court  without  leave,  binds  him  to  remain  in 
attendance  during  the  whole  examination, 
whether  continued  from  day  to  day  or  ad- 
journed to  any  time  and  place  within  the  juris- 
diction of  the  magistrate.  People  v.  Gordon, 
39  Mich.  259;  People  v.  Millham,  100  N.  Y. 
273- 

Notice  to  Surety. — The  fact  that  the  surety 
had  no  notice  to  produce  his  principal  on  the 
day  when  the  recognizance  was  forfeited  will 
not  excuse  the  default.  The  principal  may 
be  called  on  any  day  during  the  continuance 
of  the  court,  and  he  should  remain  in  court 
subject  to  its  orders.  People  v.  Kurtz,  16 
Daly  (N.  Y.)  188. 

After  Setting  Aside  a  Forfeiture. — After  a  for- 
feiture on  an  appearance  bond  has  been  set 
aside,  the  accused  stands  before  the  court  as 
if  no  forfeiture  had  taken  place,  and  his  sure- 
ties are  liable  for  his  appearance  from  day  to 
day  until  the  charge  against  him  is- legally 
disposed  of,  and  a  second  forfeiture  may  be 
decreed  if  the  principal  fail.  State  v.  Cornig, 
42  La.  Ann.  416. 

2.  Appearance  from  Term  to  Term — Alabama. 
— Williams  v.  State,  55  Ala.  71. 

Arkansas. — Gentry  v.  State.  22  Ark.  544; 
Moore  v.  State,  28  Ark.  480;  Price  p.  State, 
42  Ark.  182;  Hortsell  v.  State,  45  Ark.  59. 

Colorado. — Chase  v.  People,  2  Colo.  528. 

Indiana. — State  v.  Whitson,  8  Blackf.(Ind.) 
T78. 

Iowa. — State  v.  Brown,  16  Iowa  314;  State 
v.  Ryan,  23  Iowa  406;  State  v.  Merrihew,  47 
Iowa  112,  29  Am.  Rep. 464;  State  w.Benzion, 
79  Iowa  467;  State  v.  Baldwin,  78  Iowa  737. 

Kansas. — Glasgow  v.  State,  41  Kan.  333. 

Kentucky. — Com.  v.  Branch,  1  Bush  (Ky.) 


59;  Miller  v.  Com.,  1  Duv.  (Ky.)  14;  Ramey 
v.  Com.,  83  Ky.  534. 

Michigan. — People  v.  Hanaw  (Mich.  1895), 

64  N.  W.  Rep.  338,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  32. 

Oregon. — Waldron  v. Harrison,  2  Oregon  87. 

South  Dakota  —State  v.  Breen  (S.  Dak. 
1 895)5  62  N.  W.  Rep.  135,  citing-  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  32. 

Texas. — Pickett  v.  State,  16  Tex.  App.  64S; 
Brown  7'.  State,  18  Tex.  App.  326. 

Failure  to  Hold  Term. — The  principal  was 
recognized  to  appear  at  the  next  ensuing  May 
term  of  the  Circuit  Court.  No  court  was  held 
in  May,  and,  the  defendant  failing  to  appear 
at  the  following  October  term,  a  bench  war- 
rant was  issued  on  which  he  was  arrested,  but 
he  made  his  escape  from  the  sheriff.  It  was 
held  that  his  sureties  were  liable,  for  his  ap- 
pearance at  the  October  term,  and  were  not 
released  by  his  arrest  by  the  sheriff.  Com. 
v.  Branch,  1  Bush  (Ky.)  59. 

Appearance  for  One  Term  Only. — A  recogni- 
zance conditioned  "that  the  prisoner  appear  at 
the  next  term  and  thereafter  from  day  to  day," 
etc.,  binds  the  surety  for  the  appearance  of 
the  prisoner  during  the  first  term  of  court 
only,  and  if  the  court  adjourns  without  mak- 
ing any  order  the  sureties  are  discharged. 
Ogden  v.  People,  62  111.  64 ;  Colquitt  v.  Smith, 

65  Ga.  341 ;  State  v.  Mackey,  55  Mo.  51 ;  State 
v.  Moore,  57  Mo.  App.  662  ;  People  v.  Swales, 
33  Hun  (N.  Y.)  208;  Swank  v.  State,  3  Ohio 
St.  429;  Keefhaver  v.  Com.,  2  P.  &  W.  (Pa.) 
240;  Com.  v.  Somers,  14  Pa.  Co.  Ct.  Rep.  159; 
State  v.  Becker,  80  Wis.  313,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  ( 1st  ed.),  title  Bail. 

3.  Change  of  Venue. — Beasley  v.  State,  53  Ark. 
67;  Williams  v.  McDaniel,  77  Ga.  4;  Stater. 
Brown,  16  Iowa  314;  Com.  v.  Austin,  n 
Gray  (Mass.)  330;  Pearson  v.  State,  7  Tex. 
App.  279;  Baker  v.  State  (Tex.  Crim.  App. 
1893),  22  S.  W.  Rep.  1039,  24  S.  W.  Rep.  31. 

Change  of  Venue  without  Authority. — Where 
a  trial  judge,  without  authority,  transfers  a  case 
to  another  court,  the  sureties  cannot  be  held 
liable  for  the  nonappearance  of  the  principal 
before  such  court.  Adams  v.  People,  12  111. 
App.  380. 

4.  Appearance  by  Attorney — Felony. — A  party 

bound  upon  his  recognizance  to  appear  at 
court  and  answer  to  a  charge  of  felony  cannot 
do  so  by  attorney,  and,  on  his  failing  to  appear, 
the  recognizance  should  be  declared  forfeited 
although  his  attorney  may  offer  to  plead  for 
him.  State  v.  Lartigue,  6  La.  Ann.  404. 
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Misdemeanors. — Under  the  statutes  of  those  states  which  provide  that  the  per- 
sonal appearance  of  one  charged  with  a  misdemeanor  is  not  necessary,  but  that 
he  may  appear,  be  arraigned,  and  plead  by  counsel,  the  appearance  by  counsel  of 
a  recognizor  charged  with  a  misdemeanor  has  been  held  a  sufficient  fulfilment 
of  the  conditions  of  the  recognizance.1 

(3)  Abiding  Order  of  Court. — A  recognizance  binds  the  principal  not  only  to 
appear,  but  to  abide  the  judgment  of  the  court,  and  not  to  depart  thence  with- 
out its  leave;  and  if  the  principal  be  ordered  to  execute  a  new  bond,  either  to 
keep  the  peace  for  a  specified  period  or  for  his  appearance  at  a  subsequent 
term,  or  before  another  court,  and  he  depart  without  complying  with  the 
order,  it  is  a  breach  of  the  recognizance.2 

(4)  Liability  for  Fine  Imposed. — A  recognizance  given  on  an  appeal  from  a 
conviction  imposing  a  fine  is  sometimes  conditioned  that  the  recognizors  shall 
be  liable  for  the  amount  of  the  same  with  costs  if  the  judgment  be  affirmed,  in 
which  event  the  liability  of  the  bail  extends  to  the  satisfaction  of  the  penalty.3 
In  all  other  cases  the  obligation  of  bail  terminates  with  the  conviction  of  the 
principal.4 

c.  AMOUNT  OF  LIABILITY. — Obligors  to  a  bail  bond  are  not  liable  beyond 
the  sum  mentioned  in  the  obligatory  part  thereof,  though  a  different  and  larger 
amount  be  recited  in  other  parts  of  the  instrument.5 

Liability  for  Costs. — Costs  follow  the  judgment  by  operation  of  law,  but  they 


1.  Misdemeanors. — People  v.  Ebner,  23  Cal. 
158;  People  v.  Budd,  57  Cal.  349;  State  v. 
Evans,  13  Mont.  239. 

In  State  v.  Minton,  19  S.  Car.  280,  it  was 
held  that  the  condition  of  a  recognizance  to 
answer  an  indictment  for  a  misdemeanor  re- 
quires the  personal  appearance  of  the  princi- 
pal, and  though  it  is  not  required  that  he 
remain  in  the  court  from  day  to  day  after 
appearing  and  pleading,  yet  he  must  appear 
in  the  first  instance,  and  a  failure  to  do  so  is 
a  forfeiture  of  the  recognizance.  See  also 
Walker  v.  Com.,  79  Ky.  292. 

Discretion  of  Court. — In  Warren  v.  State,  19 
Ark.  214,  68  Am.  Dec.  214,  the  principal,  who 
was  recognized  to  answer  an  indictment  for  a 
misdemeanor,  failed  to  appear,  and  his  surety, 
who  was  an  attorney  of  the  court,  offered  to 
appear  for  the  principal  and  answer  to  the 
indictment  and  plead  guilty  thereto,  averring 
that  the  principal  had  deposited  a  sufficiency 
of  money  in  his  hands  to  pay  whatever  of  fine 
and  cost  might  be  imposed  on  him.  The 
court  refused  to  permit  this,  and  ordered  a 
forfeiture  of  the  recognizance  to  be  entered. 
On  appeal  the  court  said  :  "  The  condition  of 
the  recognizance  was  for  the  personal  appear- 
ance of  E.  to  answer  to  the  indictment  in 
■question,  and  this  condition  is  not  fulfilled  or 
complied  with,  without  he  does  appear.  We 
do  not  pretend  to  say  that  the  court  may  not 
dispense  with  the  appearance  of  a  party  in 
a  case  of  a  misdemeanor,  and  take  the  appear- 
ance of  an  attorney  or  agent  as  a  compliance 
with  the  condition  of  the  recognizance  in 
such  case.  But  in  either  case  it  is  a  matter 
of  question  entirely  within  the  discretion  of 
the  court,  which  this  court  will  not  assume  to 
control  or  direct." 

2.  Abiding  Order  of  Court. — State  v.  Thomp- 
son,'62  Ind.  367;  Fowler  v.  State,  91  Ind.  ^07; 
State  v.  Smith,  66  N.  Car.  620. 

3.  Liability  of  Bail  for  Fine  Imposed. — State  v. 


Stommel,  89  Iowa  67;  State  v.  Meier  (Iowa 
1895),  65  N.  W.  Rep.  316. 

4.  Sureties  Released  by  Conviction  of  Princi- 
pal.— The  principal  in  a  recognizance  was 
convicted,  and  lined  in  the  sum  of  twenty- 
five  dollars.  A  capias  f  ro  fine  was  issued, 
and  he  was  taken  into  custody  by  the  sheriff 
and  confined  in  the  county  jail  for  the  length 
of  time  prescribed  by  law.  He  failed  after 
this  to  satisfy  the  fine,  and  thereupon  his  bail 
bond  was  declared  forfeited  and  judgment 
was  rendered  against  the  surety.  Upon  ap- 
peal it  was  held  that  the  surety  was  not  liable. 
Mitchell  v.  Com.,  12  Bush  (Ky.)  247. 

The  principal  disobeyed  an  injunction  re- 
straining him  from  collecting  a  certain  sum  of 
money,  and  was  arrested  and  required  to 
enter  into  a  recognizance  conditioned  for  his 
appearance  to  answer  for  the  contempt.  He 
appeared,  was  fined,  and  paid  the  penalty  im- 
posed. Subsequently,  a  suit  was  brought  on 
the  recognizance  to  recover  the  amount  col- 
lected in  disobedience  of  the  injunction.  But 
it  was  held  that  the  bond  was  fully  satisfied 
by  the  appearance  of  the  principal  and  the 
payment  of  the  penalty  imposed.  State  v. 
Crane,  15  Oregon  148.  See  also  Barton  v. 
Butts,  32  How.  Pr.  (N.  Y.  Supreme  Ct.)  456. 

5.  Hodges  v.  State,  20  Tex.  493. 
Interest.  —  By  statute   in    Kansas  (Laws 

1871,  p.  250,  §  1)  interest  begins  to  run  on  a 
forfeited  recognizance  from  the  time  of  for- 
feiture.   Swerdsfeger  v.  State,  21  Kan.  475. 

Liability  of  Surety  cannot  Exceed  That  of 
Principal. — A  recognizance  executed  by  the 
principal  and  surety  bound  the  former  for 
one  hundred  dollars  and  the  latter  for  three 
hundred  dollars.  In  an  action  to  collect  the 
penalty,  it  was  held  that  the  obligation  of  the 
surety  could  not  exceed  that  of  the  principal, 
and  that  the  surety  was  liable  for  one  hun- 
dred dollars  only.  People  v.  Morrison,  75 
Mich.  30. 
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constitute  a  distinct  liability  which  is  not  discharged  by  remission  of  the 

forfeiture.1 

</.  Joint  and  Several  Nature  of  Liabil-ity — (i)  Fixed  by  the  Under* 
taking.-  -In  the  absence  of  statute,  theiiability  of  obligors  is  fixed  by  the  terms 
of  their  undertaking,  and  judgment  thereon  must  be  taken  against  them  accord- 
ing as  the  obligation  is  joint.2  or  several,3  or  both  joint  and  several.4 

(2)  Fixed  by  Statute. — In  some  states  the  status  of  obligors  is  fixed  by  the 
statute  under  which  the  bond  or  recognizance  is  taken,  rather  than  by  the 
express  terms  of  the  instrument,  and  under  such  statutes  the  obligation  is 
joint  and  several,  though  the  bond  may  not  so  expressly  stipulate.5 

e.  LlEN  OF  RECOGNIZANCE. — A  recognizance  creates  an  express,  original, 
and  specific  lien  which  attaches  to  all  the  lands  then  owned  or  subsequently 
acquired  by  the  cognizor  within  the  county  where  such  recognizance  is  entered 
of  record,  and  if  the  lands  be  afterwards  conveyed  or  descend  to  his  heirs  they 
pass  cum  oncrc* 

Bail  Bond. — A  bail  bond,  however,  is  but  an  evidence  of  debt,  for  the  recovery 


1.  Costs. — State  v.  Beebee,  87  Iowa  636; 
Com.  v.  Ramsay,  2  Duv.  (Ky.)  385;  Com.  v. 
Shick,  61  Pa.  St.  495;  Charnbless  v.  State,  20 
Tex.  197.  Compare  Cade  v.  Gordon,  88  Ga. 
461.  And  see  infra,  this  title,  Remission  of 
Forfeiture — Surrender  of  Principal. 

2.  Joint  Liability. — Where  sureties  are  jointly 
bound  they  must  be-  proceeded  against  jointly, 
and  recovery  must  be  against  them  both,  if  at 
all.  The  judgment  must  be  a  unit  or  en- 
tirety. People  v.  McFarland,  9  111.  App. 
275- 

3.  Several  Liability. — In  the  absence  of  stat- 
ute, sureties  on  a  recognizance  may  bind  them- 
selves in  specific  sums.  Madison  v.  Com.,  2 
A.  K.  Marsh.  (Ky.)  131. 

Where  a  recognizance  by  two  or  more  is 
several,  and  not  joint,  a  joint  judgment  against 
the  recognizors  cannot  be  sustained.  Parrish 
v.  State,  14  Md.  238. 

Where  sureties  are  bound  in  different  sums, 
judgment  can  only  be  taken  against  them  for 
the  sums  in  which  they  have  respectively 
bound  themselves.  They  are.  not  jointly  lia- 
ble for  the  full  amount  of  the  bond,  notwith- 
standing the  bond  might  in  its  terms  be  joint 
and  several.    Fulton  v.  State,  14  Tex.  App. 

4.  Joint  anu  Several. — The  execution  may 
be  awarded  against  one  party  to  a  recogni- 
zance although  the  other  be  not  summoned. 
State  v.  Woerner,  33  Mo.  216.  Compare 
Brown  v.  State,  40  Tex.  49;  Stephenson  v. 
State,  9  Tex.  App.  459. 

Separate  Judgment  cannot  be  Taken  against 
Each  Obligor. — A  bail  bond  in  which  the  princi- 
pal and  sureties  are  jointly  and  severally  bound 
in  a  specific  sum  will  not,  when  forfeited, 
authorize  a  judgment  for  the  full  amount  of 
the  bond  against  each  of  the  parties  bound. 
Ishmael  v.  State,  41  Tex.  244;  Mathena  v. 
State,  15  Tex.  App.  460;  Ellison  v.  State,  8 
Ala.  273;  Hildreth  v.  State,  5  Blackf.  (Ind.) 
80;  Thomas  v.  State,  13  Tex.  App.  496. 

A  recognizance  executed  by  principal  and 
three  sureties  bound  them  "  in  the  sum  of 
four  thousand  dollars  jointly  and  severally  to 
be  levied,"  etc.  After  default  four  judg- 
ments were  rendered  against  the  principal 


and  bail,  each  for  four  thousand  dollars.  On 
appeal  it  was  held  that  the  state  was  entitled 
to  one  judgment  only  for  the  penalty  of  the 
recognizance.  Scott  v.  State,  1  Head  (Tenn.) 
433- 

Remission  of  Forfeiture  against  Principal  Not 

a  Discharge  of  Surety. — The  liability  of  princi- 
pal and  surety  in  a  recognizance  is  several, 
and  not  joint,  and  a  remission  by  the  gover- 
nor after  forfeiture  in  favor  of  the  principal 
does  not  discharge  the  surety.  State  v. 
Davidson,  20  Mo.  212,  61  Am.  Dec.  603. 

5.  Status  of  Obligors  Fixed  by  Statute. — Keipp 
v.  State,  49  Ala.  337;  Kilgrow  v.  State,  76 
Ala.  101 ;  Swerdsfeger  v.  State,  21  Kan  475; 
State  v.  Lewis,  7  La.  Ann.  540;  Kiser  v. 
State,  13  Tex.  App.  201 ;  Mathena  v.  State,  15 
Tex.  App.  460;  Allee  v.  State,  28  Tex.  App. 
531 ;  Avant  v.  State,  33  Tex.  Crim.  Rep. 
312. 

The  purpose  and  effect  of  the  provision  of 
the  code,  providing  that  "  the  undertaking  of 
bail  binds  the  parties  thereto  jointly  and 
severally,"  is  to  authorize  the  taking  of  for- 
feitures against  any  one  or  more  of  the  obli- 
gors, including  or  excluding  the  principal. 
Keipp  v.  State,  49  Ala.  337 ;  Kilgrow  v.  State, 
76  Ala.  101. 

An  action  may  be  maintained  against  a 
surety  alone  without  joining  the  principal  as 
defendant.    Swerdsfeger  v.  State,  21  Kan.  475. 

6.  Lien  of  Recognizance. — 2  Black.  Com.  343; 
2  Greenl.  Cruise  95;  Den  v.  Murphey,  2 
Murph.  (N.  Car.)  339;  State  v.  Magniss,  I 
Hayw.  (N.  Car.)  99;  State  v.  Winn,  3  Sneed 
(Tenn.)  393;  Pugh  v.  State,  2  Head  (Tenn.) 
227;  State  v.  Miller,  11  Lea  (Tenn.)  620;  Cole 
v.  Warner,  93  Tenn.  155. 

Recording  Acts — Indiana. — In  Patterson  v. 
State,  12  Ind.  86,  it  was  held  that  12,  13, 
14,  2d  Rev.  Stat.,  p.  499,  and  §  49,  p.  366, 
construed  together,  mean  that  a  recognizance 
to  operate  as  a  lien  on  land  must  be  certified 
and  recorded,  but  that  it  may  be  the  founda- 
tion of  an  action  without  having  been  so  cer- 
tified and  recorded;  that  the  action  is  in  the 
nature  of  an  action  of  debt,  and  is  brought 
upon  the  recognizance  as  upon  any  other  con- 
tract. 
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Act  of  Obligee. 


of  which  an  action  must  be  brought,  and  creates  no  lien  upon  the  lands  or 
goods  of  the  obligors.1 

XII.  Exoneration  of  Bail — 1.  In  General — By  Acts  of  others. — Having  consid- 
ered under  the  rights  of  bail  the  power  of  the  sureties  at  all  times  before 
forfeiture  to  release  themselves  from  liability  by  surrendering  their  principal 
into  the  hands  of  the  law,2  there  now  remain  to  be  examined  the  other  means 
and  circumstances,  independent  of  their  own  act,  by  which  their  exoneration 
may  be  effected. 

General  Rule. — It  may  be  stated  as  the  general  rule,  that  where  the  condition 
of  the  undertaking  of  bail  is  rendered  impossible  of  performance  by  act  of 
God,  of  the  obligee,  or  of  the  law,3  or  where,  from  the  last  cause,  the  risks  of 
the  sureties  are  increased  or  their  remedy  against  the  principal  affected,4  they 
are  discharged. 

2.  Act  of  God — Death  of  Principal. — The  death  of  the  principal  cognizor  is 
such  an  act  of  God  as  will  absolutely  discharge  the  bail  from  liability.5 

3.  Act  of  Obligee — Executive  Act. — Where  the  state,  the  obligee,  or  recog- 
nizee of  a  bail  bond  or  recognizance,  through  its  governor,  the  representative 
of  its  sovereignty,  honors  a  requisition  from  the  executive  of  another  state, 
whereby  the  principal  is  taken  from  the  custody  of  his  bail  and  his  person 
delivered  to  the  authorities  of  such  other  state,  the  obligors  are  released  from 
liability  on  their  undertaking.6 

Legislative  Act. — The  obligation  of  bail  may  also  be  discharged  by  the  act  of 
the  obligee  in  its  legislative  capacity,  as,  for  illustration,  where  the  court  before 
which  the  principal  is  bound  to  appear  is  abolished  without  qualification,7  or 
where,  in  an  act  amending  the  rules  of  practice  and  procedure  in  criminal  cases, 
bonds  taken  under  the  old  rules  are  declared  void.8 


1.  Cole  v.  Warner,  93  Tenn.  155. 

The  obligation  of  a  surety  on  a  bail  bond  is 
a  continuing  one,  and  binds  the  estate  of  the 
obligor  after  his  death.  U.  S.  v.  Keiver,  56 
Fed.  Rep.  422  ;  Com.  v.  Haines,  2  Va.  Cas.  134. 

Transfer  of  Lands  to  Defeat  Judgment. — B., 
who  had  become  bail  for  his  son  in  a  crim- 
inal case,  conveyed  his  real  estate,  which  was 
situated  in  another  county,  by  an  absolute 
deed  to  M.,  in  which  the  receipt  for  the  pur- 
chase money  was  acknowledged,  receiving 
two  notes  therefor,  and  soon  after  left  the 
state  with  his  son.  The  bail  bond  was  de- 
clared forfeited,  and  the  state  brought  a  suit 
aeainst  M.  to  s'ubject  the  estate  sold  by  him  to 
the  payment  of  the  bail  bond.  To  enable  him 
to  defeat  the  suit,  B.  returned  to  M.  his  notes, 
and  the  suit  on  the  part  of  the  state  was  com- 
promised and  dismissed.  Subsequently,  B. 
having  died,  his  administrator  brought  an  ac- 
tion against  M.  for  the  return  of  the  notes, 
but  the  court  held  that  it  was  a  well-settled 
principle  that  where  the  parties  have  been 
guilty  of  or  have  contemplated  in  a  particular 
matter,  some  fraudulent,  criminal,  or  immoral 
act,  or  where  it  is  against  public  policy,  the 
court  will  not  interfere,  but  will  leave  the 
parties  without  redress,  whatever  claim  they 
may  have  on  each  other,  and  that  if  the  party 
had  been  guilty  of  such  conduct  as  would  re- 
pel him,  his  heirs,  widow,  and  administrator 
would  also  be  repelled.  The  bill  was  therefore 
dismissed.  Kelton  v.  Millikin,  2  Coldw. 
(Tenn.)  410. 

2.  See  supra,  this  title,  Rights  and  Liabil- 
ity of  Bail — The  Surrender. 


3.  Co.  Litt.  206a;  Bac.  Abr.,  tit.  Condi- 
tions (2);  Vin.  Abr.,  tit.  Condition  (G.  c.), 
pi.  18,  19,  and  (/.  c.)  pi.  16;  Hurlst.  on  Bonds 
48;  Pynes  v.  State,  45  Ala.  52;  Cain  v.  State, 
55  Ala.  170;  Adler  v.  State,  35  Ark.  517,  37 
Am.  Rep.  48;  State  v.  Traphagen,45  N.  J.  L. 
134;  People  v.  Tubbs,  37  N.  Y.  586;  People 
-■.  Bartlett,  3  Hill  (N.  Y.)  570;  People  v. 
Manning,  8  Cow.  (N.  Y.)  297,  18  Am.  Dec. 
4151;  Caldwell  v.  Com.,  14  Gratt.  (Va.)  698. 
'4.  Reese  v.  U.  S.,  9  Wall.  (U.  S.)  13. 

6.  Co.  Litt.  206a;  Taylor  v.  Taintor,  16 
Wall.  (U.S.)  366;  Piercy  v.  People,  10  111. 
App.  219;  People  v.  Manning,  8  Cow.  (N. 
Y.)  297,  18  Am.  Dec.  451. 

6.  Taylor  v.  Taintor,  16  Wall.  (U.S.)  366; 
People  v.  Moore  (Ct.  Gen.  Sess.),  4  N.  Y. 
Crim.  Rep.  205;  State  t\  Allen,  2  Humph. 
(Tenn.)  258;  State  v.  Adams,  3  Head  (Tenn.) 
260. 

7.  Tavlor  v.  Taintor,  16  Wall.  (U.  S.) 
366. 

8.  Doniphan  v.  State,  50  Miss.  54. 
Abolition  of  Slavery. — In  18^3  a  master,  with 

two  sureties,  entered  into  a  recognizance  for 
his  slave's  appearance  to  answer  to  a  criminal 
charge.  In  1865  the  undertaking  was  de- 
clared forfeited  for  the  nonappearance  of 
the  accused,  but  on  appeal  it  was  held  that 
the  state,  by  the  abolition  of  slavery,  had  in- 
tervened, and  put  it  out  of  the  power  of  the 
obligor  to  perform  his  portion  of  the  con- 
tract by  depriving  him  of  the  right  to  the 
custody  of  the  slave,  and  that  the  cognizors 
were  thereby  released  from  liability.  State 
V.  BL'rry,  34_Ga.  546. 
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Act  of  Law. 


4.  Act  of  Law— a.  In  General. — An  act  of  the  law,  such  as  will  discharge 
bail  from  the  performance  of  their  undertaking,  must  be  that  of  a  law  operative 
in  the  state  where  the  obligation  was  assumed  and  obligatory  in  its  effect  upon 
her  authorities.1  In  their  internal  relations,  the  states  of  the  Union  are  foreign 
to  each  other,  and  the  act  of  one  cannot  operate  to  defeat  an  obligation 
incurred  to  another.  Thus,  if  the  performance  of  a  recognizance  be  rendered 
impossible  by  the  imprisonment  of  the  principal  in  another  state,  it  is  not  such 
an  act  of  law  as  will  discharge  bail.2 

STATE  AUTHORITY — (i)  Subsequent  Arrest  of  Principal — (a)  On  Same 
Charge.-  -If  the  principal  be  rearrested  after  giving  bail,  or,  upon  his  appearance 
for  trial,  is  ordered  into  the  custody  of  the  sheriff,  such  arrest  operates  as  an 
absolute  discharge  of  his  bail.3  The  only  consideration  on  the  undertaking 
accruing  to  the  sureties  is  their  custody  of  the  principal,  and  when  this 
consideration  fails  their  liability  ceases.4 

Subsequent  Release  of  Principal. — The  bail  having  been  released,  nothing  short  of 
a  new  obligation  will  again  bind  them,  and  though  the  principal  be  subse- 
quently released,5  or  the  order  committing  him  to  the  custody  of  the  sheriff 
be  set  aside,6  the  liability  of  the  sureties  is  not  revived. 

Rearrest  must  Be  Legal. — The  rearrest  of  the  principal,  however,  in  order  to 
operate  as  a  discharge  of  the  bail,  must  be  made  in  pursuance  of  the  proper 
authority.  If  made  without  such  authority  the  arrest  is  illegal,  and  cannot 
operate  as  an  act  of  law  to  discharge  him.7 


X.  Taylor  v.  Taintor,  16  Wall.  (U.  S.  )  366; 
Cain  7*.  State,  55  Ala.  170. 

2.  U.  S.  v.  Van  Fossen,  1  Dill.  (U.  S.)  406; 
Cain  v.  State,  55  Ala.  170;  Taintor  v.  Taylor, 
36  Conn.  242,  4  Am.  Rep.  58;  Withrow  v. 
Com.,  1  Bush  (Ky.)i7;  Yarbrough  v.  Com., 
89  Ky.  151,  25  Am.  St.  Rep.  524;  State  v. 
Horn,  70  Mo.  466,  35  Am.  Rep.  437;  King  v. 
State,  18  Neb.  375;  Devine  v.  State,  5  Sneed 
(Tenn.)  623. 

3.  Rearrest  of  Principal. — State  v.  Jones,  29 
Ark.  127;  Smith  v.  Kitchens,  51  Ga.  158,  21 
Am.  Rep.  232  ;  State  v.  Holmes,  23  Iowa  458 ; 
State  v.  Orsler,  48  Iowa  343;  Com.  v.  Cole- 
man, 2  Mete.  (Ky.)  382;  Medlin  v.  Com.,  n 
Bush  (Kv.)(k>5;  People  v.  Stager,  10  Wend. 
(N.  Y.)  431. 

Rearrest  after  Forfeiture  Followed  by  Escape. 
— Where  a  person  charged  with  felony,  who 
was  out  on  bail,  failed  to  appear  at  the  des- 
ignated term  of  court,  and  was  thereupon  ar- 
rested upon  a  bench  warrant  and  subsequently 
escaped,  it  was  held  that  the  sureties  were 
liable  although  no  order  of  forfeiture  was 
made  until  after  the  arrest  and  escape;  since, 
had  the  accused  appeared  in  accordance  with 
the  undertaking,  no  bench  warrant  would  have 
been  ordered  or  necessary.  Com.  v.  Branch, 
1  Bush  (Ky.)  59. 

Giving  Second  Ball. — Where  a  defendant  in  a 
criminal  case  appears  in  compliance  with  his 
recognizance,  and  gives  new  bail  for  his 
further  appearance,  his  former  bail  are  dis- 
charged. Schneider  v.  Com.,  3  Mete.  (Ky.) 
409 ;  Weaver  v.  State,  43  Tex.  386.  And  they 
cannot  be  held  although  the  second  bond  be 
set  aside  as  defective.  Peacock  v.  State,  44 
Tex.  11;  Lindley  v.  State,  17  Tex.  App  120; 
Roberts  v.  State,  22  Tex.  App.  64. 

4.  People  v.  McReynolds,  102  Cal.  308; 
Wilson  v.  People,  10  111.  App.  357;  Wheeler 
v .  State,  39  Kan.  163. 


Negligent  Attempt  to  Rearrest  Not  a  Discharge. 

— In  People  v.  Eaton,  41  Cal.  657,  it  was  held 
that  the  facts  that  after  a  recognizance  had 
been  taken  the  bail  was  raised  and  a  new 
order  of  arrest  was  issued,  and  that  the  officers 
were  so  negligent  in  their  proceedings  that  the 
accused  absconded  before  he  could  be  re- 
arrested, did  not  discharge  the  sureties  from 
their  liability. 

6.  Subsequent  Release.— When,  by  virtue  of 
a  warrant  lawfully  issued  upon  an  indictment 
for  the  identical  offense  for  which  the  prin- 
cipal was  held  to  answer,  the  sheriff  has,  by 
his  arrest,  taken  the  prisoner  out  of  the  cus- 
tody of  his  sureties,  they  are  relieved  from 
liability,  and  nothing  short  of  a  new  bond 
lawfully  executed  by  them  can  restore  this 
liability.  If  the  sheriff  afterwards  release 
the  prisoner,  believing  the  sureties  to  be 
bound  by  the  original  recognizance,  they 
cannot  be  held  liable  for  his  escape.  Smith 
v.  State,  12  Neb.  309;  State  v.  Posey,  79  Ala. 
45;  State  v.  Holmes,  23  Iowa  458. 

6.  Setting  Aside  Order  of  Arrest. — The  princi- 
pal appeared  according  to  the  condition  of  the 
recognizance,  and  was  ordered  by  the  court 
into  the  custody  of  the  sheriff.  Afterwards 
the  court,  on  motion  of  the  district  attorney, 
without  the  application,  knowledge,  or  con- 
sent of  the  sureties,  made  another  order  set- 
ting aside  the  former  order,  whereupon  the 
principal  absconded.  In  an  action  to  collect 
the  penalty  of  the  bond,  it  was  held  that  the 
order  of  the  court  committing  the  principal 
to  the  custody  of  the  sheriff  released  his 
sureties,  and  that,  having  been  released,  they 
could  not  again  be  bound  without  their  own 
consent.    People  v.  McReynolds,  102  Cal.  308. 

7.  Illegal  Rearrest  Not  a  Discharge. — A  defend- 
ant on  bail  was  rearrested  by  the  sheriff  on  a 
capias  issued  by  the  clerk,  and  escaped.  The 
bond  was  forfeited,  and,  in  an  action  thereon, 
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(b)  On  Different  Charge. — The  subsequent  arrest  of  the  principal  on  another 
charge  does  not  operate  ipso  facto  as  a  discharge  of  his  bail,  but  its  effect 
depends  upon  its  continuance.1  Obviously,  so  long  as  the  principal  remains 
in  the  actual  custody  of  the  state  the  bail  have  no  control  over  him,  and  are 
consequently  under  no  responsibility  for  his  appearance.2  And  if  the  principal 
continues  in  custody  through  the  term  at  which  he  is  bound  by  recognizance 
to  appear,  the  bail  are  absolutely  discharged.3  But  until  then  the  rights  and 
liabilities  of  the  bail  are  dormant  only,  and  revive  the  moment  the  principal  is 
free  again.  Thus,  if  he  escapes,4  or  is  again  discharged  on  bail,5  and  is  a  free 
man  when  called  upon  his  recognizance  to  appear,  his  bail  are  bound  to  produce 
him.6 

Arrest  in  Another  County. — Where  the  arrest  of  the  principal  occurs  in  another 
county  it  has  sometimes  been  held  that  it  is  incumbent  upon  the  bail,  in  order 
to  render  such  arrest  effective  in  their  discharge,  to  make  such  communica- 
tion to  the  court  in  which  they  are  bound  as  will  place  the  prisoner,  though  in 
custody  elsewhere,  substantially  and  practically  within  its  power.7  In  some 
jurisdictions  it  has  been  held  that  the  bail  might  and  should  petition  for  a 
writ  of  habeas  corpus  for  that  purpose.8 


the  rearrest  of  the  principal  was  pleaded  as  an 
exoneration  of  the  sureties,  but  it  was  held 
that  the  act  of  the  clerk  was  without  author- 
ity, and  that  the  arrest  by  the  sheriff  was  im- 
proper, and  it  could  not  be  considered  an  act 
of  the  law.    Chappell  v.  State,  30  Tex.  614. 

After  the  defendant  has  been  arrested  on  a 
criminal  charge  and  has  given  bail,  the  mag- 
istrate has  no  authority,  on  the  supposition 
that  his  bail  are  insufficient,  to  cause  him  to 
be  rearrested  for  the  same  offense ;  such  ir- 
regular rearrest  therefore  is  no  discharge  of 
his  bail.    Ingram  v.  State,  27  Ala.  17. 

Kentucky. — If  a  justice  has  authority  to  or- 
der the  rearrest  of  the  principal,  his  act  will 
operate  as  a  discharge  of  the  sureties,  even 
though  the  exercise  of  this  authority  be  ille- 
gal. Com.  v.  Bronson,  14  B.  Mon.  (Ky.)  291  ; 
Medlin  v.  Com.,  11  Bush  (Ky.)  605.  In  the 
latter  case  the  court,  speaking  of  the  act 
of  the  justice,  said:  "But  even  if  it  was  il- 
legal, as  these  officers  and  that  tribunal  had 
the  power  to  do  these  acts,  the  illegal  exercise 
of  their  power  does  not  render  the  acts  void. 
The  bail  were  compelled  to  submit  to  the 
proceedings  and  the  decision  of  the  second  ex- 
amining court,  and,  as  they  were  thereby  de- 
prived of  the  custody  of  the  accused,  they 
must  be  considered  as  having  been  discharged 
from  the  obligations  of  their  bond." 

1.  Hartley  v.  Colquitt,  72  Ga.  351  ;  People 
v.  Robb,  98  Mich.  397,  citing-  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  397;  Tedford  v. 
State,  67  Miss.  363. 

2.  Buffington  v.  Smith,  58  Ga.  341 ;  State  v. 
Row,  89  Iowa  581 ;  Cooper  v.  State,  5  Tex. 
App.  215,  32  Am-  Rep.  571. 

3.  Arrest  and  Confinement  of  Principal  at 
Time  for  Appearance  Discharges  Ball.— The  gen- 
eral rule  is  that  when  one  party  to  a  contract 
has  prevented  the  other  from  performing  his 
part  he  cannot  recover  for  a  breach  thus 
caused  by  his  own  action.  Consistently  with 
this  general  principle,  when  one  is  bound  as 
bail  for  another  for  that  other's  appearance 
in  a  particular  court,  at  a  particular  time,  and 
the  commonwealth,  before  the  time  stipulated 


for  the  appearance,  arrests  the  principal  and 
detains  him  at  another  place,  so  that  he  can- 
not appear  at  the  time  and  place  stipulated  in 
the  bail  bond,  the  bail  will  be  exonerated. 
Com.  -'.  House,  13  Bush  (Ky.)  679. 

Where,  after  the  making  of  the  recognizance 
and  before  the  day  of  appearance  therein  men- 
tioned, the  principal  is  arrested  and  committed 
to  jail,  and  is  there  kept  in  confinement  until 
convicted  and  sent  to  the  state's  prison,  the 
sureties  are  discharged.  People  v.  Bartlett; 
3  Hill  (N.  Y.)  570;  Caldwell  v.  Com.,  14 
Gratt.  (Va.)  698. 

4.  Wheeler-'.  State,  38  Tex.  173;  Allee  v. 
State,  28  Tex.  App.  531 ;  State  v.  McAllister, 
54  N.  H.  156. 

5.  Giving  Bail  on  Second  Arrest  —  Rights  and 
Liabilities  of  Former  Bail. — In  West  v.  Colquitt, 
71  Ga.  559,  51  Am.  Rep.  277,  it  was  held  that 
the  mere  arrest,  discontinued  by  bail  in  a 
second  case,  does  not  annul  the  first  bond. 
The  moment  the  principal  is  released  on  the 
other  bail,  the  first  bond  is  operative  again. 
Whichever  case  is  tried  first,  if  it  result  in 
imprisonment,  the  sureties  for  the  other  are 
discharged ;  but  so  long  as  the  state  has  not 
the  man  in  her  custody  the  bail  in  each  case 
is  bound.  See  also  People  v.  Robb,  9S  Mich. 
397,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  26. 

After  a  person  has  given  bail  for  his  ap- 
pearance to  answer  a  certain  charge,  his  ar- 
rest and  bail  on  a  second  charge  does  not 
release  his  sureties  for  his  appearance  to  an- 
swer the  first  charge.  They  are  still  responsible 
for  his  appearance,  and  it  does  not  matter  that 
the  sureties  on  the  second  bond  advised  the 
principal  to  flee  the  country.  Hartley  v. 
Colquitt,  72  Ga.  351. 

6.  State-'.  McAllister,  54  N.  H.  156;  Bishop 
v.  State,  16  Ohio  St.  419. 

7.  Alguire  v.  Com.,  3  B.  Mon.  (Ky.)  349; 
State  -'.  Merrihew,  47  Iowa  112,  29  Am.  Rep. 
464. 

8.  Arrest  in  Another  County. — The  fact  that 
the  principal  was  arrested  and  detained  in  an- 
other county  is  not  a  sufficient  excuse  for  his 
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(2)  Inconsistent  Agreement  with  Principal. — When  bail  is  accepted  there  is 
an  implied  covenant  on  the  part  of  the  government  that  it  will  not  in  any  way 
take  proceedings  with  the  principal  which  will  alter  the  conditions  of  the  con- 
tract. The  bail  have  a  right  to  stand  on  the  very  terms  of  their  undertaking, 
and  any  change  in  the  contract  on  which  they  are  sureties,  made  by  the 
principal  parties  to  it,  without  their  consent,  discharges  them  ;  nor  does  it 
matter  how  trivial  the  change,  even  though  it  may  be  of  advantage  to  them.1 

(3)  Failure  to  Indict  Principal. — The  failure  of  the  grand  jury  to  find  a 
true  bill  against  the  principal  at  the  term  at  which  he  is  recognized  to  appear 
does  not  of  itself  exonerate  the  sureties,2  but  if  the  principal  appears  and 
remains  in  court  until  after  the  grand  jury  has  been  discharged  the  court  will 
usually  release  him  and  his  sureties  from  their  obligation,  unless  some  proper 
reason  exists  why  such  discharge  should  not  be  entered.3 

(4)  Quashing  Indictment  or  Entry  of  Nolle  Prosequi. — The  quashing  of  the 
indictment  or  the  entry  of  nolle  prosequi  neither  puts  an  end  to  the  charge 
against  the  principal  nor  discharges  the  bail  from  their  obligation  to  produce 
him  ;  and  if  another  indictment  be  found  they  must  have  him  in  court  to  answer 
thereto.4 


nonappearance.  The  power  of  the  surety  is 
coextensive  with  the  limits  of  the  state.  If 
necessary,  the  surety  could  petition  for  and 
obtain  a  writ  of  habeas  corpus  ad  subjiciendum. 
He  is  clothed  with  all  the  power  necessary  to 
enable  him  to  fulfil  his  undertaking.  Brown 
v.  People,  26  111.  28;  Mix  v.  People,  26  111.  32; 
Ingram  v.  State,  27  Ala.  17. 

1.  Inconsistent  Agreement  with  Principal. — 
Reese  v.  U.  S.,  9  Wall.  (U.  S.)  13;  State  v. 
Spear,  54  Vt.  503;  U.  S.  v.  Backland,  33  Fed. 
Rep.  156.  See  also  Rex  v.  Rogers,  2  H.  & 
W.  124. 

In  Reese  v.  U.  S.,  9  Wall.  (U.  S.)  13,  the 
condition  of  a  recognizance  of  bail  in  a  crim- 
inal action  provided  for  the  personal  appear- 
ance of  the  person  bailed  at  the  next  regular 
term  of  the  court,  and  also  at  any  subsequent 
term  to  be  thereafter  held,  etc.  Subsequent- 
ly, a  stipulation  was  entered  upon  the  minutes 
of  the  court  without  the  knowledge  of  the  sure- 
ties, for  the  postponement  of  the  trial  until 
the  determination  of  cases  pending  in  another 
court.  By  this  action  it  was  held  that  the  bail 
were  discharged. 

Where,  after  the  examination  of  the  ac- 
cused, the  justice  permits  him  to  leave  the 
court  room  to  secure  further  bail  for  his  ap- 
pearance before  the  Circuit  Court,  the  bail  is 
discharged.    State  v.  Bobb,  39  Mo.  App.  543. 

2.  Failure  to  Indict  does  Not  Entitle  Bail  to 
Discharge. — The  return  of  a  grand  jury,  "  no 
bill,"  does  not  entitle  the  defendant  and  his 
bail  to  their  discharge  as  a  matter  of  course, 
as  a  new  bill  may  be  preferred  without  as- 
signing any  cause.  Fitch  v.  State,  2  Nott  & 
M.  (S.  Car.)  558. 

3.  Discharge  by  Court  at  End  of  Term. — Adair 
v.  State,  1  Blackf.  (Ind.)  200;  State  v.  Cooper, 
2  Blackf.  (Ind.)  226;  Wilsons.  State,  6  Blackf. 
(Ind.)  212;  Fleece  v.  State,  25  Ind.  384;  State 
v.  Doane,  30  La.  Ann.  1194. 

Kentucky. — By  section  116  of  the  Criminal 
Code  of  Kentucky,  "unless  an  indictment  be 
found  at  the  term  of  the  court  next  after  the 
first  submission  of  the  charge  to  the  grand 
jury,  the  defendant  shall  be  discharged  from 
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custody  or  exonerated  from  bail,  unless  for 
cause  shown  the  court  shall  otherwise  direct." 
In  Com.  v.  Roberts,  4Metc.  (Ky.)  220,  it  was 
held  that  it  was  the  duty  of  the  court,  on  the 
report  of  the  grand  jury,  without  finding  a 
true  bill,  to  have  entered  of  record  the  dis- 
charge of  the  defendant,  and  the  exoneration 
of  the  bail,  unless  there  had  existed  some  rea- 
son for  directing  otherwise.  And  where  such 
reasons  are  not  entered  of  record  the  bail  are 
discharged.  See  also  Rion  ru  Com.,  1  Duv. 
(Ky.)  235;  Bryant  v.  Com.,  3  Bush  (Ky.)  9; 
Com.  v.  Blincoe,  3  Bush  (Ky.)  12. 

So  in  Hall  v.  Com.  (Ky.  1895),  30  S.  W. 
Rep.  877,  where  the  indictment  was  filed  away, 
and  the  order  making  such  disposition  of  it 
was  not  indexed  on  the  order  book,  it  was  held 
that  the  surety  could  not  be  charged  with 
negligence  in  not  ascertaining  what  disposi- 
tion had  been  made  of  the  indictment,  and  his 
failure  to  produce  the  accused  at  the  next 
term  of  the  court  was  not  a  ground  for  for- 
feiture.   Compare  State  v.  Spear,  54  Vt.  503. 

Texas. — Under  the  Code  of  Criminal  Pro- 
cedure, art.  452,  div.  4,  the  defendant  and  his 
sureties  are  entitled  to  be  discharged  if  no  in- 
dictment be  found  against  the  principal  at  the 
term  of  court  at  which  he  is  recognized  to 
appear  and  the  prosecuting  attorney  does  not 
show  good  cause  for  further  holding  him, 
supported  by  affidavit  as  required  by  article 
592.    Jones  v.  State,  11  Tex.  App.  412. 

4.  Quashing  Indictment  or  Entry  of  Nol.  Pros. 
— U.  S.  v.  White,  5  Cranch  (C.  C.)  369;  Hort- 
sell  v.  State,  45  Ark.  59;  Little  v.  Com..  3 
Bush  (Ky.)  22;  Com.  v.  Skiggs,  3  Bush  (Ky.) 
19;  Brewer  v.  Com.,  3  Bush  (Ky.)  550;  State 
v.  Brooks,  48  La.  Ann.  855  ;  State  v.  Hancock, 
54  N.  J.  L.  393;  State  v.  Haskett,  3  Hill  (S. 
Car.)  95;  Archer  v.  Com.,  10  Gratt.  (Va.)  > 
627. 

In  New  York  a  distinction  is  made  as  to  the 

effect  upon  the  sureties  of  the  quashing  of 
the  indictment,  depending  upon  whether  the 
recognizance  is  taken  to  answer  the  specific 
indictment,  or  only  to  answer  the  charge 
upon  which  such  indictment  is  founded. 
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(5)  DiscJiarge  of  Principal  by  Cotirt. — The  discharge  of  the  principal  by  the 
court  at  any  stage  of  the  proceedings  is  a  discharge  of  the  bail.1 

(6)  Acquittal  or  Conviction  of  Principal — Acquittal. — For  obvious  reasons  the 
acquittal  of  the  principal  of  the  charge  for  which  he  was  recognized  to  appear 
operates  as  a  discharge  of  the  bail.2 

Conviction. — After  sentence  is  pronounced  the  sheriff,  and  not  the  bail,  is  the 
proper  custodian  of  the  convict,  and  it  has  been  held  that  the  legal  effect  of 
the  sentence  is  equivalent  to  a  special  order  directing  the  sheriff  to  hold  him  in 
custody,  and  operates  as  an  exoneretur  of  the  bail  without  formal  entry  to  that 
effect.3 

A  contrary  doctrine  might  prevail  where  the  stipulation  of  the  bond  was 
that  the  principal  should  abide  the  judgment  of  the  court.4 

Arrest  after  Conviction. — If  the  sheriff  or  his  deputy  in  fact  arrest  the  principal 
after  sentence,  the  bail  are,  for  stronger  reasons,  discharged.5 

c.  Federal  Authority. — The  subsequent  arrest  of  the  principal  by  the 


In  People  v.  Felton,  36  Barb.  (N.  Y.)  429, 
James,  J.,  stating  this  distinction,  said  :  "In 
a  recognizance  to  answer  an  indictment  that 
clause  [that  the  accused  shall  not  depart  the 
court  without  leave]  has  no  force  beyond 
answering  the  particular  charge  named;  while 
in  a  matter  before  indictment  it  has  force  and 
is  important  to  detain  the  accused  until  the 
court  shall  know  what  charges  are  to  be 
brought  against  him,  and  in  order  that  the 
prosecuting  officer  may  have  the  same  control 
over  him  for  all  offenses  brought  against  him 
as  the  prosecutor  would,  had  the  accused  re- 
mained in  the  custody  of  the  sheriff.  In  the 
one  case  the  recognizance  is  to  answer  a  par- 
ticular charge;  in  the  other  it  is  to  answer 
what  may  be  alleged  against  him  before  the 
grand  jury.  In  this  case  the  grand  jury  had 
investigated  the  complaint,  presented  their 
finding  in  the  form  of  an  indictment,  the 
prisoner  had  been  arraigned,  the  charges  read 
to  him,  and  he  pleaded  thereto,  thus  forming 
an  issue  which  was  placed  upon  the  record 
for  the  court  to  try;  and  a  recognizance  that 
the  prisoner  '  should  appear  and  stand  trial 
upon  that  indictment,  and  not  depart  the  court 
without  leave,  but  abide  its  order  and  decision,' 
was  satisfied  by  an  appearance  and  discharge 
of  the  indictment,  and  cannot  be  converted 
into  an  obligation  that  the  accused  should  re- 
main to  see  if  any  other  indictment  was  to  be 
found,  unless  formally  discharged  by  the 
tourt.  The  surety,  at  least,  assumed  no  such 
responsibility;  as  to  him  the  obligation  was 
single  in  its  purpose,  and  fully  satisfied  when 
the  indictment  was  discharged.  This  con- 
struction will  not  conflict  with  the  cases  of 
People  v.  Stager,  10  Wend.  (N.  Y.)  434,  and 
Champlain  v.  People,  2  N.  Y.  82,  nor  with 
what,  in  the  former  case,  was  approved  from 
Hawkins'  Pleas  of  the  Crown.  In  both  cases 
the  question  arose  upon  a  recognizance  to 
answer  charges  to  be  preferred,  and  not  upon 
indictment.  *  *  *  From  these  premises  my 
conclusions  are:  *  *  *  that  quashing  the  in- 
dictment which  the  accused  had  given  bail  to 
appear  and  answer,  upon  the  motion  of  the 
prosecuting  officer  and  in  the  presence  of  the 
accused  while  there  to  answer,  was  a  discharge 
«f  the  obligation,  released  the  surety,  and 
■authorized  the  prisoner's  departure  from  court 
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without  any  special  permission  or  order  there- 
from." 

The  Loss  or  Destruction  of  the  Indictment  will 
not  discharge  the  bail,  as  another  indictment 
can  be  found  upon  the  same  facts.  Price  v. 
State,  42  Ark.  178  ;  Crouch  v.  State,  25  Tex.  755. 

1.  Discharge  by  Court. — Lyons  v.  State.  1 
Blackf.  (Ind.)309;  State  v.  Glenn,  40  Ark.  332. 

District  Attorney. — Persons  bound  by  recog- 
nizance can  only  be  discharged  by  the  court, 
and  the  fact  that  the  district  attorney  told  the 
counsel  for  the  accused  that  he  [the  accused] 
could  go  away,  and  that  when  he  wanted  him 
he  would  send  for  him,  is  no  defense.  People 
v.  Brown  (Supreme  Ct.),  13  N.  Y.  Supp.  320. 
See  also  People  v.  Haggerty,  5  Daly  (N.  Y.) 
532  ;  Brown  v.  State,  18  Tex.  App.  327.  But 
see  People  v.  Hammond  (Supreme  Ct.),  7  N. 
Y.  Supp.  219. 

Discharge  on  Habeas  Corpus. — A  person  who 
had  become  bail  for  another  in  one  county, 
wishing  to  surrender  him,  did  so  to  the  jailer 
of  another  county,  whereupon  the  prisoner 
took  out  a  writ  of  habeas  corpus,  and  was  re- 
leased. In  an  action  upon  the  bond  it  was 
held  that  the  release  of  the  prisoner  was  a  dis- 
charge of  the  surety;  that  though  the  surren- 
der to  the  jailer  of  the  other  county  was  not  a 
lawful  surrender,  and  only  constituted  such 
jailer  the  agent  of  the  surety,  yet  by  the  act 
of  issuing  the  writ  of  habeas  corpus  the  pris- 
oner was  once  more  delivered  into  the  hands 
of  the  law,  and  the  subsequent  release  upon 
such  writ  was  an  act  of  law  which  discharged 
the  surety.    Smith  v.  Com.,  91  Ky.  588. 

2.  Rex  v.  Spenser,  1  Wils.  315;  Mills  v. 
McCoy,  4  Cow.  (N.  Y.)  410;  People  v.  Felton, 
36  Barb.  (N.  Y.)  429. 

3.  Roberts  v.  Gordon,  86  Ga.  386,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  32; 
State  v.  Wilson,  14  La.  Ann.  450;  State  v. 
Cobb,  44  Mo.  App.  37^. 

4.  State  t'.  Whitson,  8  Blackf.  (Ind.)  178; 
Campbell  v.  State,  18  Ind.  375,  81  Am.  Dec. 
363;  State  v.  Stewart,  74  Iowa  336;  Dennard 
v.  State,  2  Ga.  137. 

6.  Arrest  after  Conviction. — If  the  principal 
was  present  during  the  trial,  at  the  rendition 
of  the  verdict  and  when  sentence  was  pro- 
nounced against  him,  and  immediately  there- 
after was  taken  into  custody  by  the  sheriff,  the 
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federal  authorities,  on  the  same  charge  for  which  he  had  been  arrested  and 
given  bail  in  the  state  court,  operates  as  a  discharge  of  the  bail.1 

d.  M  ii.iTAKY  AUTHORITY. — Whenever  public  necessity  requires  a  declara- 
tion of  martial  law,  or  the  drafting  of  persons  for  military  service,  and  the 
principal  is,  by  such  authority,  taken  from  the  custody  of  his  bail  so  that  they 
cannot  perform  their  obligations,  they  are  discharged.2  But  if  the  principal 
voluntarily  enters  such  service  his  sureties  cannot  plead  his  detention  therein  in 
exoneration  of  their  liability.3 

XIII.  Forfeiture  of  Bail — 1.  Power  to  Adjudge. — In  general,  any  court  with 
power  to  take  a  bail  bond  or  recognizance  has  power  to  adjudge  a  forfeiture 
thereof,4  but  this  power  can  only  be  exercised  by  the  court  which  has  juris- 
diction to  require  the  accused  to  answer  the  charge  against  him.5 


sureties  are  discharged.  If  the  defendant  de- 
parts subsequently  with  the  leave  of  the  court 
or  sheriff,  his  recognizance  cannot  be  for- 
feited or  his  sureties  held  liable  thereon,  as 
the  recognizance  is  not  conditioned  that  the 
defendant  or  his  surety  shall  pay  or  satisfy  the 
judgment.  Moorehead  v.  State,  38  Kan.  489; 
Jackson  v.  State,  52  Kan.  249. 

Where,  after  a  verdict  of  guilty,  a  deputy 
sheriff  seized  hold  of  the  principal  and  left 
the  court  room  with  him  to  conduct  him  to 
jail,  it  was  held  that  the  manual  caption  of  the 
prisoner  by  the  sheriff  in  the  presence  of  the 
court  abated  and  dispensed  with  the  necessity 
of  a  formal  surrender  of  the  prisoner  by  his 
bail,  and  that  they  were  released.  State  v. 
Murmann,  124  Mo.  502. 

Where  an  Appeal  from  Conviction  in  a  Justice's 
Court  is  Dismissed,  and  the  appellant  is  re- 
manded to  the  custody  of  the  sheriff  until  the 
fine  imposed  by  the  justice  is  paid,  the  sure- 
ties on  the  appeal  bond  are  discharged. 
Childers  -'.State,  25  Tex.  App.  658;  Phipps 
v.  State,  25  Tex.  App.  660. 

1.  Arrest  toy  Federal  Authorities. — A  bail 
bond  was  executed  for  the  appearance  of  the 
principal  in  the  Circuit  Court  of  Kentucky  to 
answer  the  charge  of  passing  a  counterfeit 
United  States  treasury  note.  Subsequently, 
the  principal  was  arrested  by  an  officer  of  the 
United  States,  and  imprisoned  on  the  same 
charge.  It  was  held  that  the  sureties  were 
thereby  released.  Com.  v.  Overby,  80  Ky. 
208,  44  Am.  Rep.  471,  overruling  Com.  v. 
House,  13  Bush  (Ky.)  679. 

Habeas  Corpus  for  Surrender  of  Principal  Re- 
fused.— Where  a  person  under  bail  to  appear 
in  the  United  States  court,  is  in  confinement 
under  process  of  a  state  court,  the  United 
States  court  has  no  power  to  bring  him  before 
it  on  habeas  corpus,  so  that  he  may  be  surren- 
dered by  his  bail,  but  it  can  and  will  respite 
the  recognizance.  U.  S.  v.  French,  1  Gall. 
(U.  S.)  1. 

2.  Arrest  by  Provost  Marshal. — Where  the 
principal  was  arrested  and  removed  from  the 
county  by  order  of  a  provost  marshal,  an  offi- 
cer of  the  United  States  government,  and  the 
sureties  were  thereby  deprived  of  the  power 
to  surrender  him,  they  cannot  be  held  respon- 
sible for  the  failure  of  the  principal  to  appear. 
Com.  v .  Webster,  1  Bush  (Ky.)  616;  Belding 
v.  State,  25  Ark.  315,  4  Am.  Rep.  26,  99  Am. 
Dec.  214. 

3.  Voluntary  Enlistment  of  Principal. — State 
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v.  Scott,  20  Iowa  63;  Winninger  v.  State,  23 
Ind.  228;  Harrington  v.  Dennie,  13  Mass.  93; 
Huggins  v.  People,  39  111.  241.  And  see 
Gingrich  v.  People,  34  111.  448;  Shook  v. 
People,  39  111.  443.  Contra,  Com.  v.  Terry,  2 
Duv.  (Ky.)  383;  People  v.  Cushney,  44  Barb. 
(N.  Y.)  118;  People  v.  Cook,  30  How.  Pr. 
(N.  Y.  Supreme  Ct.)  110. 

Authority  of  Civil  Courts  over  Soldiers. — In 
Huggins  v.  People,  39  111.  241,  a  soldier  in 
the  service  of  the  United  States  while  on  a 
furlough  was  arrested  on  a  criminal  charge 
and  gave  bail.  Before  the  time  for  his  ap- 
pearance he  rejoined  his  regiment,  which  was 
ordered  out  of  the  state,  and  the  sureties 
pleaded  this  as  a  release  of  their  liability. 
The  court  said  :  "  Soldiers  in  the  service  of 
the  United  States  are  not  exempt,  because  of 
such  service,  from  trial  and  punishment  by  the 
state  courts  for  violation  of  the  criminal  laws 
of  a  state.  If  their  military  superiors  permit 
their  arrest  the  state  courts  thus  acquire 
jvirisdiction  of  their  persons.  True,  in  a  dis- 
trict where  martial  law  prevails,  the  military 
authorities  may  wrest  them  from  the  grasp  of 
the  state  tribunals,  but  if  they  do  not  choose 
to  do  this  those  tribunals  will  proceed  to  try 
them  as  they  would  try  persons  in  civil  life. 
The  arrested  soldier  cannot  by  his  own  act  take 
from  the  court  its  power,  so  long  as  his  mili- 
tary superiors  acquiesce.  It  follows  there- 
fore that  if  an  arrested  soldier  is  surrendered 
or  abandoned  by  the  military  to  the  civil 
authority  he  cannot  relieve  himself  from  ar- 
rest by  giving  bail,  and  then,  having  volun- 
tarily placed  himself  again  under  the  military 
jurisdiction,  insist  that  his  bail  is  discharged 
by  the  principle  of  vis  ma/or." 

4.  Forfeiture. — Power  to  Adjudge.  —  A  court 
with  power  to  take  a  bail  bond  has  jurisdic- 
tion of  a  scire  facias  proceeding  to  enforce 
the  same.  The  rule  is  universal  in  its  opera- 
tion, that  the  grant  of  power  or  jurisdiction 
carries  with  it,  as  inevitable  incidents,  all 
matters  necessary  to  crown  the  grant  with 
ultimate  effectuation.  State  v.  Caldwell,  124 
Mo.  513. 

5.  McGee  v.  State,  n  Tex.  App.  520. 
Charge  must  Be  on  Record  against  Principal. 

— The  defendant  was  convicted  of  a  crime  be- 
fore a  justice,  and  appealed,  and,  on  default  of 
security  for  his  appeal,  was  committed  to  jail, 
and  was  subsequently  bailed  by  a  judge  of 
theCounty  Court.  Thebond  was  conditioned 
for  his  personal  appearance  before  such  court 
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2.  Grounds  of  Forfeiture. — Having  considered  elsewhere  the  obligations 
respecting  the  principal  which  the  bail  assume  by  their  undertaking,1  it  will 
only  be  necessary  to  observe  here  that  any  breach  of  these  obligations  is  a 
forfeiture  of  the  undertaking,  and  fixes  the  liability  of  the  obligors.2 

XIV.  Remission  of  Forfeiture — 1.  In  General. — It  not  infrequently  happens 
when  a  forfeiture  is  taken,  that  the  bail  are  entirely  innocent  of  any  intention 
to  neglect  or  evade  their  duty  ;  and  when,  in  such  a  case,  by  the  subsequent 
arrest  or  surrender  of  the  principal,  the  state  loses  no  substantial  right  and  the 
object  though  not  the  precise  condition  of  the  undertaking  is  complied  with, 
it  would  be  unreasonable  and  unjust  to  exact  from  them  a  penalty  intended 
only  to  secure  the  very  thing  which  has  in  effect  been  accomplished.3 

Remission  in  Part.— The  forfeiture  need  not  be  wholly  remitted,  nor  need  relief 
be  entirely  refused  ;  but,  where  it  is  shown  that  the  default  was  not  unmixed 
with  negligence,  the   judgment  may  be  accommodated    to   the  particular 


to  answer  the  charge,  but  was  not  conditioned 
that  he  should  there  prosecute  his  appeal  to 
effect.  Neither  the  prosecuting  officer  nor 
the  respondent  entered  the  case  in  the  County 
Court,  and  the  justice  never  issued  his  war- 
rant to  carry  his  judgment  into  effect.  It 
was  held  that  no  action  could  be  sustained 
on  the  recognizance.  State  v.  Miller,  =;8 
Vt.  21. 

Upon  Change  of  Venue. — A  court  to  which  a 
case  has  been  transferred  has  power  to  forfeit 
a  bond  given  to  secure  the  appearance  of  the 
defendant  in  the  original  court.  The  right  to 
transfer  the  cause  involves  the  right  to  trans- 
fer all  proceedings  incident  and  belonging 
to  such  cause.  Baker  v.  State  (Tex.  Crim. 
App.  1893),  22  S.  W.  Rep.  1039,  affirmed 
in  24  S.  W.  Rep.  31 ;  Williams  v.  McDan- 
iel,  77  Ga.  4. 

The  defendant  was  indicted,  and  filed  an  affi- 
davit for  a  change  of  venue  on  account  of  the 
prejudice  of  the  presiding  judge,  which  appli- 
cation was  sustained,  and  a  special  judge  was 
selected  to  try  the  cause,  which  was  continued, 
and  the  defendant  admitted  to  bail.  The  de- 
fendant not  appearing  at  the  next  term,  ac- 
cording to  the  conditions  of  the  recognizance, 
in  the  absence  of  the  special  judge  the  pre- 
siding judge  ordered  a  forfeiture  of  the  recog- 
nizance, which  was  proceeded  with  to  final 
judgment.  On  appeal  it  was  held  that  under  the 
provisions  of  the  statute,  and  by  the  selection 
of  a  special  judge  in  pursuance  thereof,  the 
original  trial  judge  had  ceased  to  be  a  judge 
in  that  cause.  On  failure  of  the  special  judge 
to  appear,  he  was  authorized  to  proceed  to  se- 
lect another  special  judge,  and  continue  the 
cause  over  to  some  other  day.  But  he  had  no 
authority  to  decree  a  forfeiture  and  enter 
judgment.  State  v.  Schaffer,  36  Mo.  App. 
589. 

1.  See  supra,  this  section,  Rights  and  Lia- 
bility of  Bail — Extent  of  Obligation . 

2.  Breach  of  Conditions  the  Ground  of  For- 
feiture.— When  the  condition  of  an  under- 
taking of  bail  is  broken  the  penalty  accrues, 
and  the  parties  become  absolute  debtors  to 
the  obligee  for  the  amount  thereof,  and  they 
must  be  held  liable  to  pay  the  same,  unless 
they  can  show  some  matter  legally  sxifficient 
to  excuse  the  default.  U.  S.  v.  Van  Fossen, 
1  Dill.  (U.  S.)  406;  U.  S.  v.  McGlashen,  66 


Fed.  Rep.  537;  Com.  v.  Dowdican's  Bail,  115 
Mass.  133. 

Conviction  of  Disorderly  Conduct  Not  a  Breach 
of  a  Peace  Bond. — A  conviction  of  the  principal 
on  a  charge  of  drunkenness  and  disorderly 
conduct  is  not  a  breach  of  the  condition  of  a 
peace  bond  for  which  the  sureties  will  be 
liable.    Rankin  v.  Com.,  9  Bush  (Ky.)  553. 

3.  Remission  of  Forfeiture. — In  Rex  v.  Tomb, 
10  Mod.  278,  the  court  said:  "  If  recogni- 
zances are  estreated  into  the  exchequer  be- 
cause not  punctually  complied  with,  yet  if  the 
party  appear  and  take  his  trial  at  the  next 
session  he  may  compound  for  a  very  small 
matter  in  the  court  of  exchequer,  because 
the  effect,  though  not  the  exact  form,  of  the 
recognizance  is  complied  with." 

In  U.  S.  v.  Feely,  1  Brock.  (U.  S.)  255, 
Chief  Justice  Marshall,  referring  to  the  power 
of  the  court  to  remit  forfeiture,  says:  "It  is 
not  an  unreasonable  power.  The  object  of  a 
recognizance  is  not  to  enrich  the  treasury,  but 
to  combine  the  administration  of  criminal 
justice  with  the  convenience  of  a  person 
accused,  but  not  proved  to  be  guilty.  If  the 
accused  has,  under  circumstances  which  show 
that  there  was  no  design  to  evade  the  justice 
of  his  country,  forfeited  his  recognizance,  but 
repairs  the  default  as  much  as  is  in  his  power 
by  appearing  at  the  succeeding  term,  and  sub- 
mitting himself  to  the  law,  the  real  intention 
and  object  of  the  recognizance  are  effected, 
and  no  injury  is  done.  If  the  accused  prove 
innocent,  it  would  be  unreasonable  and  unjust 
in  government  to  exact  from  an  innocent  man 
a  penalty,  intended  only  to  secure  a  trial,  be- 
cause the  trial  was  suspended,  in  consequence 
of  events  which  are  deemed  a  reasonable  ex- 
cuse for  not  appearing  on  the  day  mentioned 
in  the  recognizance.  If  he  be  found  guilty 
he  must  suffer  the  punishment  intended  by 
the  law  for  his  offense,  and  it  would  be  un- 
reasonable to  superadd  the  penalty  of  an 
obligation  entered  into  only  to  secure  a  trial. 
The  reasonableness,  then,  of  the  excuse,  for 
not  appearing  on  the  day  mentioned  in  the 
recognizance,  ought  to  be  examined  some- 
where, and  no  tribunal  can  be  more  compe- 
tent than  that  which  possesses  all  the 
circumstances  of  the  original  offense  and  of 
the  default."  See  also  Rawlings  v.  State,  38 
Neb.  590. 
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Power  to  Remit. 


circumstances  of  the  case,  and  made  absolute  for  any  part  of  the  sum 
expressed  in  the  undertaking.1 

2.  Power  to  Remit — a.  COURTS. — in  England  the  power  of  the  Court  of 
Exchequer,  into  which  forfeited  recognizances  were  estreated  for  judgment  to 
remit  or  compound  the  penalty,  has  been  generally  regarded  as  having  been 
conferred  by  statutes  33  Henry  VIII.,  c.  39,  and  4  George  III.,  c.  io.2 

In  the  United  states  it  has  been  held  by  eminent  authority  that  such  power 
xisted  at  common  law,  of  which  the  statutes  were  merely  declaratory,  and 
this  power,  as  a  common-law  right,  has  been  very  generally  exercised  by  our 
courts.3  In  many  states  the  matter  has  been  made,  as  in  England,  the  subject 
of  special  statutory  provision.4 


1.  Remission  may  Be  in  Whole  or  in  Part. — 

Cain  v.  State,  55  Ala.  170;  Mammons  v.  State, 
59  Ala.  164,31  Am,  Rep.  13;  People  v.  Young, 
92  Hun  (N.  Y.)  373.  And  see  the  statutes  of 
the  various  states. 

A  defendant  was  arrested  on  three  criminal 
charges,  and  gave  recognizances  aggregating 
in  amount  to  one  thousand  three  hundred 
dollars.  Two  of  the  charges  were  for  feloni- 
ous wounding,  and  the  other  for  carrying 
concealed  weapons.  He  was  found  guilty  of 
aggravated  assault  and  battery,  and  was  ac- 
quitted as  to  the  other  charges.  The  evidence 
upon  which  he  was  convicted  was  uncertain, 
the  provocation  being  considerable,  and  the 
extenuating  circumstances  so  many  that  had 
a  sentence  been  imposed  it  would  not  have 
been  severe.  After  conviction  and  before 
sentence  he  escaped,  whereupon  the  recogni- 
zances were  forfeited,  but,  upon  consideration 
of  the  circumstances  of  the  case,  the  court  re- 
duced the  amount  of  the  forfeiture  to  three 
hundred  dollars.  Com.  v.  Bruener,  17  Pa. 
Co.  Ct.  Rep.  151,  1  Lack.  Leg.  N.  295. 

2.  Power  of  Court  of  Exchequer  to  Remit  For- 
feiture.— Bacon's  Abr.,  vol.  2,  p.  150. 

At  common  law,  where  the  recognizance  had 
been  forfeited  and  was  sent  to  the  exchequer, 
the  party  became  an  absolute  debtor  to  the 
crown,  but  by  statute  that  court  was  then  em- 
powered to  discharge  on  petition  any  person 
whom  it  thought  a  fit  subject  for  favor.  1 
Chitty  C.  L.  92  ;  In  re  Pellero,  13  Price  299; 
Rex  v.  Tomb,  10  Mod.  278. 

3.  Common  law  Right  of  Courts  to  Remit  For- 
feitures.—In  U.  S.  v.  Feely,  1  Brock.  (U.  S.) 
255,  Chief  Justice  Marshall,  after  a  full  dis- 
cussion of  the  authorities,  shows  that  the 
Court  of  Oyer  and  Terminer  in  England  had, 
independent  of  any  statute,  the  power  to  refuse 
to  estreat  recognizances  which  it  had  adjudged 
forfeited,  and  might  remit  the  same  whenever 
the  circumstances  of  the  case  in  their  discre- 
tion justified  it.  In  conclusion  he  says:  "  The 
authority  on  which  the  court  most  relies  is  Mr. 
Blackstone.  In  his  4th  vol.,  p.  254,  he  says: 
'A  recognizance  may  be  discharged,  either  by 
the  demise  of  the  king,  to  whom  the  recogni- 
zance is  made,  or  by  the  death  of  the  princi- 
pal party  bound  thereby,  if  not  before  for- 
faited, or  by  the  order  of  the  court  to  which 
such  recognizance  is  certified  by  the  justices 
fas  the  Quarter  Sessions,  Assizes,  or  King's 
Bench)  if  they  see  sufficient  cause.'  Upon 
authority,  then,  it  appears  that,  entiiely  inde- 
pendent of  the  statute,  the  courts  of  England 


exercise  the  power  which  this  court  is  now 
required  to  exercise."  This  discussion  of  the 
authorities  and  the  conclusion  have  been 
cited  with  approval  in  State  v.  Clifford,  124 
Mo.  492;  State  v.  Warren,  17  Tex.  283.  See 
also  Colt  v.  Eaton,  1  Root  (Conn.)  524;  Noll 

.  State,  38  Neb.  587;  State  v.  Traphagen,  45 
N.  J.  L.  134. 

In  Pennsylvania  the  failure  of  the  principal 
to  appear,  according  to  the  conditions  of  his 
recognizance,  fixes  upon  the  bail  the  liability, 
from  which  there  may  be  no  relief  except  with 
the  consent  of  the  counsel  representing  the 
commonwealth,  and,  where  such  consent  is 
refused,  relief  will  not  be  granted.  Com.  ;'. 
Flucker,  11  Phila.  (Pa.)  405. 

4.  Statutes  —  Power  of  Court  to  Remit  For- 
feitures—  United  States. — U.  S.  v.  Barger,  20 
Fed.  Rep.  500;  U.  S.  v.  McGlas-hen,  66  Fed. 
Rep.  537;  U.  S.  v.  Santos,  5  Blatchf.  (U.S.)  104. 

Alabama. — Cain?'.  State,  55  Ala.  170;  Ham- 
mons  v.  State,  59  Ala.  164,  31  Am.  Rep.  13. 

Illinois. — Wray  v.  People,  70  HI.  664;  Peo- 
ple v.  Flynn,  53  111.  App.  493;  People  v.  Mc- 
Farland,  9  111.  App.  275. 

Iowa. — State  v.  Emily,  24  Iowa  24;  State  v. 
Kraner,  50  Iowa  575,  582. 

Kentucky. —  Com.  v.  Thornton,  1  Mete. 
(Ky.)  383;'  Com.  v.  Coleman,  2  Mete.  (Ky.) 
382;  Com.  v.  Runnion,  3  Mete.  (  Ky.)  2  ;  Com. 
v.  Rowland,  4  Mete.  (Ky.)  225;  Com.  v.  Da- 
vidson, 1  Bush  (Ky.)  133;  Yarbrough  -'.Com., 
89  (Ky.)  151,  25  Am.  St.  Rep.  524. 

Massachusetts. — Com.  v.  Johnson,  3  Cush. 
(Mass.)  454. 

JVew  Tork. — People  v.  Petry,  2  Hilt.  (N.  Y.) 
523;  People  v.  Street  (C.  PL),  14  N.  Y.  Supp. 
778;  People  v.  Young,  92  Hun  (N.  Y.)  373. 

North  Carolina. — Board  of  Education  v. 
Moody,  74  N.  Car.  73. 

Texas. — Lee  z\  State,  25  Tex.  App.  331; 
Conner  v.  State  (Tex.  App.  1888),  9  S.  W. 
Rep.  63. 

Power  of  Appellate  Court  to  Review. — Tin  dis- 
cretion exercised  by  the  court  to  remit  for- 
feitures, in  whole  or  in  part,  though  large,  is 
neither  arbitrary  nor  unlimited,  but  is  a  judicial 
discretion  and  when  abused  is  liable  to  be  cor- 
rected. This  exercise  will,  however,  always 
be  presumed  to  have  been  proper  until  the 
party  complaining  shows  to  the  contrary. 
Com.  v.  Coleman,  2  Mete.  (Ky.)  382;  Com.  P. 
Runnion,  3  Mete.  (Ky. )  2;  Com.  v.  Rowland, 
4  Mete.  (Ky. )  225:"  Com.  v.  Davidson,  1 
Bush  (Ky.)  133;  Yarbrough  v.  Com.,  89 
Ky.  151,  25  Am.  St.  Rep.  524. 
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b.  Governor. — In  most  states  the  governor  is  vested  by  the  constitution 
with  power  to  remit  fines  and  forfeitures  accruing  to  the  state;1  and  instances 
are  numerous  where  this  power  has  been  exercised  in  favor  of  obligors  upon 
forfeited  recognizances.2 

3.  Grounds  of  Remission — a.  Surrender  of  Principal — statutory  Relief. — 
The  bail  have  the  right  at  any  time  before  final  judgment  to  arrest  and  sur- 
render their  principal,  and  in  some  states,  by  statute,  such  surrender  operates 
ipso  facto  as  a  remission  of  the  forfeiture  upon  the  payment  of  costs.3 

Discretionary  Relief. — But  in  most  states  the  surrender  of  the  principal, 
although  prerequisite  to  remission,4  does  not  of  itself  establish  a  right  to 


A  circuit  or  district  court  has  ample 
power  to  discharge  a  forfeiture  of  a  recog- 
nizance in  a  criminal  case  upon  sufficient 
showing,  and  the  ruling  will  not  be  disturbed 
by  a  reviewing  court,  unless  it  appears  that 
there  has  been  an  abuse  of  discretion.  Noll 
v.  State,  38  Neb.  587. 

The  power  to  remit  or  lessen  forfeited  re- 
cognizances, either  before  or  after  final  judg- 
ment, upon  the  petition  of  the  party  aggrieved, 
is  a  matter  of  judicial  discretion  which  the 
Supreme  Court  cannot  review,  except  for  some 
error  in  a  matter  of  law  or  legal  inference. 
Board  of  Education  v.  Moody,  74  N.  Car.  73. 

Power  of  Court  and  Governor  to  Remit  For- 
feiture Distinguished. — Section  17  of  article  5 
of  the  Constitution  of  Indiana,  which  invests 
a  governor  with  exclusive  power  to  remit 
fines  and  forfeitures,  applies  only  to  forfeitures 
upon  which  final  judgment  has  been  entered. 
Until  then  the  power  to  remit  is  vested  in  the 
court,  to  be  exercised  upon  proper  cause  b<  ing 
shown.  State  v.  Rowe,  103  Ind.  118  (distin- 
guishing State  v.  Shideler,  51  Irid.  64;  State 
v .  Speck,  20  Ind.  211,  and  Butler  v.  State,  97 
Ind.  378). 

The  same  distinction  would  seem  to  under- 
lie the  opinion  rendered  in  Com.  -».  Thornton, 
1  Mete.  (Ky.)  380,  in  which  the  constitution- 
ality of  the  section  of  the  code  conferring 
upon  the  court  discretionary  power  to  remit 
forfeitures  is  established. 

A  State's  Attorney  Has  No  Power  to  Compro- 
mise Judgments  recovered  on  forfeited  recog- 
nizances, or  to  receive  in  settlement  thereof 
anything  less  than  the  full  face  of  such  judg- 
ments, and  execution  may  afterwards  issue 
for  the  full  amount  of  the  judgments,  such 
compromised  pavments  being  credited  as  par- 
tial payments  thereon.  Whittingtonf.  Ross, 
8  111.  App.  234. 

A  circuit  or  prosecuting  attorney,  even 
with  the  consent  of  the  judge  in  vacation  or 
at  chambers,  cannot  release  a  surety  on  a  for- 
feited recognizance,  in  consideration  of  a  pay- 
ment to  such  attorney  of  ten  per  cent,  of  the 
amount  of  recognizance  and  of  all  the  costs 
of  the  prosecution.  State  v.  Clifford,  124 
Mo.  492. 

1.  Stimson's  Amer.  Stat.  Law,  vol.  1,  p.  36, 
k  164. 

2.  Remission   of  Forfeiture  by  Governor.— 

Chambless  v.  State,  20  Tex.  197 ;  Hedrick  v. 
Sisk,  73  Tex.  616;  Wood  v.  Com.  (Ky.  1896), 
33  S.  W.  Rep.  729. 

The  power  of  the  governor  to  remit  forfeit- 
ures after  judgment  exists  in  favor  of  sureties 


as  well  as  of  principals.  Harbin  7'.  State,  78 
Iowa  263. 

Pardon  of  Principal  does  Not  Remit  Forfeiture. 

— If,  after  a  recognizance  has  been  forfeited 
and  after  the  principal  has  been  rearrested, 
tried,  convicted,  and  sentenced,  the  governor 
grants  a  full  pardon  to  him  for  the  offense  of 
which  he  was  convicted,  such  pardon  does  not 
release  the  sureties  from  liability  on  the  for- 
feited recognizance.  Weatherwax  v.  State, 
17  Kan.  427. 

3.  Surrender  of  Principal — Statutory  Relief — 
Alabama. — Bearden  v.  State,  89  Ala.  21,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  25. 

Colorado. — Ayres  v.  People,  3  Colo.  App. 
117. 

Georgia. — Boswell  v.  Colquitt,  73  Ga.  63 ; 
Williams  v.  McDaniel,  77  Ga.  4. 

Indiana.— Miller  v.  State,  8  Blackf.  (Ind.) 
77;  Woolfolk  v.  State,  10  Ind.  532;  State  v. 
Rollins,  52  Ind.  168;  State  v.  Rowe,  103  Ind. 
118;  Lorance  v.  State,  1  Ind.  359. 

Maine. — State  v.  Burnham,  44  Me.  278. 

In  Stater.  Warwick,  3  Ind.  App.  50S,  it  was 
held  that  section  1718,  Revised  Statutes  of  In- 
diana, giving  the  bail  the  right,  at  any  time 
before  final  judgment,  to  relieve  themselves 
from  forfeiture,  by  surrendering  their  princi- 
pal, did  not  apply  to  a  case  in  which  the 
sureties  did  not  exert  themselves  and  the 
principal  was  rearrested  by  the  authorities. 

Exoneration  of  Surety  by  Surrender  of  Prin- 
cipal Not  an  Exoneration  of  the  Latter.  —  In 
Indiana  it  is  held  that  an  exoneration  of  the 
surety  by  the  surrender  of  his  principal,  after 
forfeiture,  does  not  exonerate  the  principal. 
Lorance  v.  State,  1  Ind.  359;  McGuire  v. 
State,  5  Ind.  65;  State  v.  Warwick,  3  Ind. 
App.  50S. 

i.  Appearance  of  Principal  a  Prerequisite  to 
Relief.  —  The  appearance  of  the  principal  and 
his  submission  to  the  orders  of  the  court  are 
contemplated  in  all  cases  in  which  the  court 
exercises  the  power  of  setting  aside  the  con- 
ditional judgment,  or  of  rendering  it  absolute 
for  less  than  its  amount.  It  is  not  contem- 
plated that  the  power  shall  be  exercised  in 
cases  in  which  he  does  not  appear,  and  the 
court  cannot  hold  him  to  answer  the  indict- 
ment. Hammons  v.  State,  59  Ala.  164,  31 
Am.  Rep.  13;  U.  S.  v.  Stien,"i3  Blatchf.  (U. 
,  S.)  127;  Com.  v.  Dana,  14  Mass.  65;  People 
v.  Rofrano,  16  Daly  (N.  Y.)  148;  Peoples. 
Kurtz,  16  Daly  (N.  Y.)  188. 

Where,  after  default,  the  surety  went  to 
considerable  expense  to  capture  and  surrender 
the  principal,  but  did  not  succeed  in  his 
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Grounds  of  Remission. 


it.1  The  petition  must  be  addressed  to  the  discretion  of  the  court,  to  be 
refused  or  granted  in  full  or  in  part,  according  to  the  merits  of  the  particular 
case.*  However,  if  the  default  was  occasioned  by  the  sickness  of  the 
principal,3  or  by  any  other  cause  from  which  it  appears  that  his  default 
was    not  wilful   or  negligent,4   or  connived   at   or  consented   to  by  the 


efforts,  the  forfeiture  will  not  be  remitted,  but 
the  expense  will  be  deducted  from  the  amount 
of  the  penalty.  Com.  v.  Bilski,  i  Lack.  Leg. 
N.  286;  Com.  v.  Brandt,  17  Pa.  Co.  Ct.  Rep. 
138,  1  Lcck.  Leg.  N.  287. 

1.  Surrender— Right  to  Remission  Not  Thereby 
Established. — When  the  principal  makes  de- 
fault the  recognizance  becomes  ipso  facto 
forfeited,  and  the  subsequent  surrender  of  the 
principal  does  not  of  itself  work  an  exonera- 
tion. It  may  be  considered,  and  have  its 
proper  weight  in  an  application  for  relief 
addressed  to  the  favor  of  the  court.  People 
v.  Bennett,  136  N.  Y.  482. 

There  is  no  provision  of  law  by  which  the 
surety,  as  a  matter  of  right,  can  discharge 
himself  from  liability  by  a  surrender  of  the 
principal,  though  the  court  may  have  power 
to  receive  a  surrender,  and  to  remit  the  pen- 
alty in  whole  or  in  part;  but  that  is  wholly  a 
matter  of  discretion,  and  recognizes  no  right 
to  make  a  surrender  after  a  forfeiture.  Com. 
v.  Johnson,  3  Cush.  (Mass.)  454.  See  also 
State  v.  McGuire,  16  R.  I.  519. 

The  mere  appearance  of  the  defendants  at  a 
subsequent  term  after  the  breach  of  the  con- 
dition of  their  recognizance,  without  showing 
a  sufficient  legal  cause  or  excuse  for  their  de- 
fault, is  not  sufficient  to  authorize  a  court  to 
remit  or  mitigate  the  forfeiture.  State  v. 
Warren,  17  Tex.  283;  Chambless  v.  State,  20 
Tex.  197;  Barton  -'.  State,  24  Tex.  250;  Lee 
v.  State,  25  Tex.  App.  331. 

2.  Relief  after  Forfeiture  Discretionary. — U. 
S.  v.  Santos,  5  Blatchf.  (U.  S.)  104;  U.  S.  v. 
Barger,  20  Fed.  Rep.  500;  U.  S.  v.  McGlash- 
en,  66  Fed.  Rep.  537;  Wray  v.  People,  70 
111.  664;  People  v.  McFarland,  9  111.  App. 
275;  People  v.  Conn,  13  111.  App.  329;  People 
v.  Flynn,  53  111.  App.  493;  Riggen  v.  Com., 
3  Bush  (Ky.)  493;  Rawlings  v.  State,  38  Neb. 
590;  State  v.  Lingerfelt,  109  N.  Car.  775; 
Lee  v.  State,  25  Tex.  App.  331 ;  Conner  v. 
State  (Tex.  App.  1888),  9  S.  W.  Rep.  63. 

When  a  recognizance  in  the  Court  of  Quar- 
ter Sessions,  by  which  a  defendant  is  bound 
to  appear  and  "not  depart  the  said  court 
without  leave,"  is  forfeited  and  respited  from 
term  to  term,  the  liability  of  the  bail  is  fixed 
when  the  forfeiture  is  first  adjudged,  and  it  is 
not  affected  by  any  subsequent  proceedings  on 
the  indictment  against  the  principal;  any  re- 
lief after  the  forfeiture  is  a  matter  of  grace 
and  not  of  right.  Com.  v.  Oblender,  135  Pa. 
St.  530. 

3.  Sickness  of  Principal. — Chase  v.  People,  2 
Colo.  481 ;  Russell  v.  State,  45  Ga.  9;  State  v. 
Traphagen,  45  N.  J.  L.  134.  See  also  State 
v.  Edwards,  4  Humph.  (Tenn.)  226;  People 
■v.  Tubbs,  37  N.  Y.  586;  People  v.  Perlstein 
(C.  PI.),  7  N.  Y.  Supp.  662;  Baker  v.  State, 
21  Tex.  App.  359:  Strey  v.  State  (Tex.  Crim. 
App.  1894),  27  S.  W.  Rep.  137 ;  Com.  v.  Craig, 
6  Rand.  (Va.)  731. 


Sickness  of  Principal's  Wife. — A  forfeiture 
will  not  be  remitted  though  the  default  of  the 
principal  was  caused  by  his  being  suddenly 
called  to  attend  his  sick  wife.  Com.  -•.  Hart, 
17  Pa.  Co.  Ct.  Rep.  148,  5  Pa.  Dist.  Rep.  109. 

Sickness  of  Surety. — The  sickness  of  the 
Mil.  1  \  ;ii  tin-  time  of  the  default  of  the  prin- 
cipal is  not  an  excuse,  and  cannot  be  so  plead- 
ed on  an  application  for  remission  of  forfeiture 
when  the  principal  is  still  at  large.  People  v. 
Meehan,  14  Daly  (N.  Y.)  333. 

Threats  of  Bodily  Harm. — The  nonappearance 
of  the  principal  will  not  be  excused  by  the 
fact  that  threats  were  made  against  his  life, 
unless  the  proper  authorities  were  applied  to, 
and  were  unwilling  or  unable  to  extend  the 
protection  necessary  to  enable  the  accused  to 
appear.  Fleenor  v.  State,  58  Ind.  166;  Wed- 
dington  v.  Com.,  79  Ky.  582. 

4.  Default  must  Not  have  Been  Wilful  or  Neg- 
ligent.— Unless  it  appears  that  the  default  of 
the  principal  was  not  occasioned  by  his  own 
negligence  or  laches,  application  for  relief 
against  forfeiture  will  be  refused.  Hangs- 
leben  v.  People,  89  111.  164;  People  v.  McFar- 
land, 9  111.  App.  275.  _ 

Section  1020,  U.  S.  Rev.  Stat.,  gives  the 
court  which  adjudged  the  forfeiture,  power 
in  its  discretion  to  remit  the  penalty  in  whole 
or  in  part,  when  it  appears  that  "  there  has 
been  no  wilful  default  of  the  party,  and  chat 
a  trial  can,  notwithstanding,  be  had  in  the 
cause,  and  that  public  justice  does  not  other- 
wise require  the  same  penalty  to  be  enforced." 
U.  S.  v.  McGlashen,  66  Fed.  Rep.  537;  U.  S. 
v.  Santos,  5  Blatchf.  (U.  S.)  104;  U.  S.  v. 
Barger,  20  Fed.  Rep.  500. 

Where  the  defendant  appears  next  day  after 
default,  and  shows  a  reasonable  excuse  therefor, 
and  that  the  default  was  not  wilful,  the  forfeit- 
ure should  be  set  aside.  Riggen  v.  Com.,  3 
Bush  (Ky.)  493. 

Surrender  to  De  Facto  Officer. — In  Carter  v. 
State,  43  Ark.  132,  the  bail,  wishing  to  sur- 
render their  principal,  delivered  him  to  a  sup- 
posed deputy  of  the  sheriff,  who  gave  a  receipt 
therefor  in  the  name  of  the  sheriff.  The 
deputy's  commission  had  expired  the  day 
previous,  and,  the  prisoner  escaping  and  fail- 
ing to  appear  for  trial,  the  surrender  was  held 
to  be  invalid,  and  the  forfeiture  of  the  recog- 
nizance was  taken.  On  appeal  the  court  said  : 
"  There  is  a  certain  amount  of  discretion,  to  a 
limited  extent,  in  the  breast  of  circuit  judges 
in  determining  the  validity  of  excuses  set  up  by 
sureties,  and  in  this  case,  where  the  officer  was 
certainly  one  de  facto,  and  where  the  parties, 
without  any  laches,  had  every  reason  to  be- 
lieve he  was  one  dc  jure,  we  think  the  legal 
doctrine  regarding  dealings  with  officers  dc 
facto  might,  without  danger  to  the  public, 
have  been  applied  in  exoneration  of  the  surety. 
Of  course  each  case  will  stand  upon  its  own 
circumstances,  and  it  will  devolve  upon  the 
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bail,1  relief  will  usually  be  granted  by  the  court. 

Effect  of  Subsequent  Trial. — The  rule  of  the  Court  of  Exchequer  in  England, 
which  has  been  adopted  in  Louisiana  and  New  York  and  perhaps  in  other 
states,  is  to  refuse  to  consider  an  application  for  remission  prior  to  the  trial  of 
the  accused.2  After  trial,  especially  when  terminating  in  conviction,  the  appli- 
cation is  usually  granted  upon  the  broad  principle  that  the  purpose  of  the 
recognizance    has   been    accomplished.3    When,  however,  the    principal  is 


judges  to  see  that  this  doctrine  is  not  abused. 
We  think  it  most  just  to  remand  this  cause 
with  these  remarks,  for  further  proceedings  in 
accordance  with  these  views." 

Attendance  at  Court  in  Another  State. — Where 
it  is  shown  that  the  failure  of  the  principal  to 
appear  was  caused  by  his  being  in  attendance 
at  court  in  another  state,  and  that  he  appeared 
at  the  earliest  opportunity  after  the  cause 
which  kept  him  away  was  removed,  he  will  be 
entitled  to  be  discharged  from  a  judgment  of 
forfeiture  upon  the  payment  of  costs.  Wray 
v.  People,  70  111.  604. 

Imprisonment  in  Another  State  —The  confine- 
ment of  the  principal  in  the  penitentiary  of 
another  state  under  a  conviction  of  felony,  since 
it  renders  his  appearance  or  surrender  impos- 
sible, might  be  a  circumstance  inducing  the 
court  to  mitigate  the  judgment  to  a  sum  less 
than  the  penalty.    Cain  v.  State,  55  Ala.  170. 

1.  Default  must  Not  have  been  Connived  at 
or  Consented  to  by  Ball. — The  application  of  a 
surety  against  whom  judgment  on  a  forfeited 
recognizance  has  been  taken  will  not  receive 
any  favor  at  the  hands  of  the  court,  unless  it 
is  made  to  appear  that  the  surety  or  bail  has 
in  no  way  connived  at  or  consented  to  the  de- 
fault, and  in  addition  has  made  every  reason- 
able effort  to  apprehend  the  principal  and 
surrender  him  for  trial.  People  v.  Petry,  2 
Hilt.  (N.  Y.)  523. 

2.  Remission  Not  Granted  until  after  Trial  of 
Principal. — The  rule  of  the  court  of  excheq- 
uer, to  be  deduced  from  the  authorities,  would 
seem  to  have  been,  that  the  accused  having 
once  failed  to  appear,  the  judgment  of  the 
forfeiture  of  his  recognizance  would  not  be 
removed  upon  his  recapture  or  surrender  un- 
til after  he  had  been  tried  and  either  convicted 
or  acquitted.  Rex  v.  Spenser,  1  Wils.  315; 
Rex  v.  Grote,  3  D.  P.  C.  955;  Rex  -•.  Lyon,  3 
Burr.  1461 ;  Rex  v.  Finmore,  8  T.  R.  409;  Rex 
v.  Stancher,  3  Price  261;  Coke  Litt.  20617; 
Vin.  Abr.,  Recognizances  E. ;  1  Price's  Trea- 
tise on  the  Court  of  Exchequer,  bk.  1,  c.  13. 

In  Louisiana  the  mere  surrender  of  the 
principal  after  forfeiture  will  not  relieve  the 
sureties  therefrom,  but  they  must  wait  for 
their  relief  until  the  accused  has  been  tried 
and  convicted  or  acquitted.  State  v.  Hamill, 
6  La.  Ann.  257;  State  v.  Langton,  6  La. 
Ann.  282  ;  Lafleur  7'.  Mouton,  8  La.  Ann.  489 ; 
State  v.  Grice,  11  La.  Ann.  605;  State  v. 
Schmidt,  13  La.  Ann.  267;  State  v.  Brown,  13 
La.  Ann.  266;  Guice  v.  Stubbs,  13  La.  Ann. 
442;  State  v.  Wilson,  14  La.  Ann.  4150;  State 
v.  Defesse,  18  La.  Ann.  104;  State  v.  Wil- 
liams, 37  La.  Ann.  200;  State  v.  Schexncider, 
45  La.  Ann.  1445. 

In  New  York,  where  a  prisoner  who  has 
forfeited  his  recognizance  is  afterwards  sur- 


rendered by  his  bail,  it  has  been  held  that  the 
judgment  upon  the  recognizance  will  not  be 
discharged  until  the  prisoner  appears  and 
takes  his  trial,  and  is  either  convicted  or  ac- 
quitted, unless  his  appearance  becomes  im- 
possible by  the  act  of  God  or  of  the  law  or  of  the 
obligee.  People  :•.  Coman,  5  Dalv  (N.  Y.)  527 ; 
People  v.  Fields,  6  Daly  (N.  Y.)  410;  Peo- 
ple v.  Wissig,  7  Dalv  (N.  Y.)  23;  People  v. 
Samuels,  5  Misc.  Rep.  (N.  Y.  C.  PI.)  585. 

3.  Subsequent  Trial  and  Conviction  of  Princi- 
pal.— Where,  after  judgment   has  been  en- 
tered on  a  forfeited  recognizance,  the  princi- 
pal surrenders  himself  and  is  tried,  convicted, 
and  sentenced,  the  purpose  for  which  the  re 
cognizance  was  given  having  been  entirely 
fulfilled,  the  judgment  will  be  vacated  on  pay 
ment  of  costs  of  the  default  and  judgment 
People  v.  Deerv,  6  Dalv  (N.  Y.)  493;  Peoph 
v.  O'Donnell  (C.  PL),  27  N.  Y.  Supp.  1123: 
People    v.  Baer   (C.  PL),  7  N.  Y.  Supp 
660;  People  v.  Bradv  (C.  PL),  7  N.  Y.  Supp 
661;    People    v.  Flynn  (C.  PL),  7   N.  Y 
Supp.  661 ;  People  r.'Perlstein  (C.  PL),  7  N.  Y 
Supp.  662;  People Madden,  16  Daly  (N.  Y.] 
63;  People  -■.  Mahon  (C.  PL),  9  N.  Y.  Supp 
284;  People  v.  Cooney  (C.  PL),  9  N.  Y.  Supp 
285;  People  v.  Treanor  (C.  PL),  9  N.  Y 
Supp.  285;  People  v.Weber  (C.  PL),  11  N 
Y.  Supp.  53;  People  v.  Ohlrogge  (C.  PL),  13 
N.  Y.  Supp.  814. 

So  in  New  Jersey.  State  v.  Saunders,  8  N. 
J.  L.  177. 

The  defendant  forfeited  his  recognizance 
by  his  failure  to  appear  on  the  first  day  of  the 
term  according  to  its  conditions.  lie  ap- 
peared later  in  the  term,  and  was  sentenced. 
On  an  application  for  bail  to  have  the  penalty 
remitted,  the  court  held  that,  though  the  case 
was  not  strictly  within  the  letter  of  section 
1020  of  the  U.  S.  Rev.  Stat.,  it  was  within  the 
spirit  and  reason  of  it,  and  that  public  justice 
did  not  require  the  penalty  to  be  enforced, 
and  consequently  ordered  it  remitted  upon 
payment  of  the  costs.  U.  S.  v.  Barger,  20 
Fed.  Rep.  500. 

Subsequent  Acquittal  of  Principal  of  Misde- 
meanor.— Where  the  defendant  in  an  indict- 
ment, who  was  on  bail,  departed  the  court 
without  leave  during  the  trial,  and  the  recog- 
nizance was  declared  forfeited,  but,  the  offense 
being  only  a  misdemeanor,  the  trial  proceeded 
in  the  absence  of  the  defendant,  and  he  was 
acquitted,  the  court,  upon  application  of  the 
bail,  set  aside  the  forfeiture.  U.  S.  v.  San- 
tos, 5  Blatchf.  (U.  S.)  104. 

Abandonment  of  Prosecution. — Where,  after  a 
recognizance  has  been  forfeited,  the  prisoner 
is  arrested  and  brought  up  for  trial,  and  the 
complainant  in  open  court  abandons  the  pros- 
ecution, and,  by  the  consent  of  the  district 
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acquitted  or  a  nol.  pros,  is  entered  in  his  case,  it  is  the  rule  in  New  York  to 
refuse  relief,  unless  it  be  made  to  appear  that  the  prosecution  was  not 
prejudiced  in  its  case,  or  deprived  of  proofs,  by  the  delay  incident  to  the  default.1 

Costs. — The  remission  of  a  forfeiture  is  always  conditioned  upon  the  payment 
of  all  costs  accruing  up  to  the  time  of  surrender.2  If  this  condition  be  not 
punctually  complied  with,  the  order  remitting  the  forfeiture  will  be  vacated.3 

b.  DEATH  OF  PRINCIPAL. — The  death  of  the  principal  after  forfeiture,  but 
before  final  judgment  thereon,  is  a  circumstance  usually  sufficient  to  influence 
the  court  in  its  discretion  to  grant  remission  when  not  restrained  by  public 
justice.4 

XV.  Title  to  Forfeited  Penalty — Rights  of  Counties. — The  title  to  money 

collected  on  a  forfeited  bond  or  recognizance,  notwithstanding  any  change  of 
venue,  usually  vests  in  the  county  where  the  forfeiture  was  taken.5 

Commonwealth  Attorney. — After  judgment  a  commonwealth  attorney  has  a 
vested  interest  in  the  percentage  of  the  forfeiture  allowed  him  by  statute,  and 
the  same  cannot  be  remitted  by  the  governor.6 

informer. — An  informer,  who  would  be  entitled  to  a  share  of  the  fine  imposed 
upon  the  conviction  of  the  accused,  has  no  legal  right  to  a  share  of  the  amount 
collected  on  his  forfeited  recognizance.17 


attorney,  the  prisoner  is  discharged,  and  it 
does  not  appear  that  the  prosecutor  was  prej- 
udiced by  the  delay  caused  by  the  prisoner's 
default,  it  is  a  proper  case  to  vacate  the  judg- 
ment entered  on  the  forfeited  recognizance. 
People  v.  Abrahams,  6  Daly  (N.  Y.)  120. 
See  also  People  v.  Higgins  (C.  PL),  7  N.  Y. 
Supp.  658;  People  v.  Grossman,  15  Daly 
(N.  Y.)  311 ;  Com.  v.  Saloton,  17  Pa.  Co.  Ct. 
Rep.  152,  1  Lack.  Leg.  N.  296. 

Subsequent  Arrest  in  Another  County. — It  is 
no  cause  for  remission  of  forfeiture  of  a  bail 
bond,  that  the  principal  was  arrested  after  for- 
feiture in  another  county,  and  was  tried  and 
sentenced  to  the  penitentiary  for  a  term  of 
years.  People  v.  Nooney,  73  Hun  (N.  Y.) 
566. 

1.  Prosecution  must  Not  have  been  Deprived  of 
Proofs  by  Delay. — A  judgment  entered  on  a 
forfeited  recognizance  will  not  be  discharged 
on  proof  that  the  prisoner  was  subsequently 
surrendered  by  his  bail  and  a  nolle  prosequi 
entered,  or  that  he  was  acquitted  on  trial,  or 
was  convicted  and  appealed  from  conviction, 
unless  it  also  appears  that  the  prosecution  has 
not  been  deprived  of  proofs  by  the  delay. 
People  v.  Carey,  5  Daly  (N.  Y.)  533,  6  Daly 
(N.  Y.)  406;  People  v.  Hassan  (C.P1.),  20  N. 
Y.  Supp.  859;  People  v.  Tietjen  (C.  PI.),  7 
N.  Y.  Supp.  642,  9  N.  Y.  Supp.  285;  People 
v.  Cohen  (C.  PI.),  13  N.  Y.  Supp.  921.  See 
also  People  v.  Fischer,  14  Daly  (N.  Y.)  278. 

Evidence  that  the  Prosecution  has  Not  Suffered 
by  the  Delay. — The  court  will  not  accept  as 
evidence  that  the  prosecution  has  not  suffered 
by  the  delay,  the  certificate  of  the  district 
attorney  to  that  effect.  It  will  require  as  evi- 
dence of  this  fact  proof  that  the  prosecutor,  or 
the  witnesses  for  the  people,  had  notice  of  the 
subsequent  arraignment  and  proceedings  of 
the  court  when  the  nolle  prosequi  was  entered, 
or  the  prisoner  acquitted,  and  a  copy  of  the 
evidence  upon  which  the  indictment  was 
found  should  be  produced  to  the  court,  and 
the  principal  witnesses  for  the  people  or  the 
complainant  should  be  examined  as  to  whether 


they  were  subpoenaed  to  appear  in  court  when 
the  prisoner  was  arraigned.  People  v.  Carey, 
5  Daly  (N.  Y.)  533,  6  Daly  (N.  Y.)  406;  Peo- 
ple v.  Williams,  6  Daly  (N.  Y.)  409;  People 
v.  Samuels  (C.  PI.),  7  N.  Y.  Supp.  659;  Peo- 
ple v.  Smith  (C.  PI.),  7  N.  Y.  Supp.  659; 
People  v.  Devine  (C.  PI.),  7  N.  Y.  Supp.  660. 

2.  Payment  of  Costs  a  Condition  of  Remission. 
— Rex  v.  Lyon,  3  Burr.  1461 ;  Rex  -•.  Fin- 
more,  8  T.  R.  409;  Ward  v.  Colquitt,  62  Ga. 
267  ;  Boswell  v.  Colquitt,  73  Ga.  63  ;  Rawlings 
v .  State,  38  Neb.  590;  People  v.  Kelly,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  223. 

An  application  to  vacate  a  judgment  on  a. 
forfeited  recognizance  cannot  be  granted,  un- 
less payment  of  the  expenses  of  the  appre- 
hension and  recapture  of  the  prisoner  is- 
shown.  People  v.  Brady,  19  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  372;  People  v.  Cohen,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  64.  See  also  Peoples. 
Young,  92  Hun  (N.  Y.)  373. 

3.  People  v.  Smith,  43  111.  App.  217. 

4.  Death  of  Principal  after  Default. — State  v. 
Cone,  32  Ga.  663;  Woolfolk  v.  State,  10  Ind. 
532;  State  Warwick,  3  Ind.  App.  508;  State 
v.  McNeal,  18  N.  J.  L.  333;  State  v.  Tra- 
phagen,  45  N.  J.  L.  134;  People  v.  Wissig,  7 
Daly  (N.  Y.)  23. 

5.  Title  to  Forfeited  Penalty. — Decatur  County 
v.  Maxwell,  26  Iowa  398  ;  State  v.  Speice,  24 
Neb.  386.  But  see  Galveston  Count}'  v.  Noble, 
56  Tex.  575.  In  this  case  it  was  held  that,  as 
under  the  Code  of  Texas  the  expense  of  keep- 
ing prisoners  indicted  within  its  limits  de- 
volved upon  each  county,  notwithstanding 
any  change  of  venue,  as  a  recompense  for 
this  the  amount  collected  on  a  forfeited  bail 
bond  should  be  paid  to  such  county. 

6.  Stone  v.  Riddell.s  Bush  (Ky.)349-  But 
see  State  v.  Beebee,  87  Iowa  636. 

Before  Judgment  the  Commonwealth's  Attor- 
ney Has  No  Title  to  the  percentage  of  the  for- 
feiture, and  a  remission  of  the  forfeiture  de- 
feats his  interest.  Com.  :•.  Ramsay,  2  Duv. 
(Ky.)  385. 

7.  U.  S.  v.  Fanjul,  1  Lowell  (U.S.)  117. 
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and  Witnesses,, 


XVI.  BONDS  TO  KEEP  THE  PEACE. — When  a  breach  of  the  peace  is  threatened, 
a  recognizance  or  bail  bond  may  be  required  of  the  person  suspected,  condi- 
tioned that  he  shall  keep  the  peace  and  be  of  good  behavior.1 

After  Conviction  for  Misdemeanor,  binding  the  offender  to  keep  the  peace  and  be 
of  good  behavior  is  a  matter  of  discretion.2 

Even  after  an  Acquittal  upon  an  Indictment,  the  defendant  may  be  required  to  find 
sureties  to  keep  the  peace  and  be  of  good  behavior,  or  else  stand  committed.3 

XVII.  Bonds  of  Prosecutor  and  Witnesses. — The  prosecutor  of  a  criminal 
charge  and  the  witnesses  who  testify  at  the  preliminary  examination  may  be 
recognized  for  their  appearance  at  the  trial.4 


1.  Prickett  v.  Gratrex,  8  B.  1020,  55  E. 
C.  L.  1020;  Adams  v.  Ashby,  2  Bibb  (Ky.) 
96;  State  v.  Maxcy,  1  McMull.  (S.  Car.) 
501. 

What  a  Sufficient  Cause  to  Require. — A  threat 
to  do  great  bodily  harm,  coupled  with  a  condi- 
tion which  required  the  performance  of  a  duty 
by  the  party  threatened,  if  made  in  such  a 
manner  as  to  lead  a  cautious  man  to  believe  it 
would  be  executed,  is  sufficient  cause  for  re- 
quiring the  party  making  the  same  to  keep 
the  peace.    Ritchey  v.  Davis,  11  Iowa  124. 

Complaint  in  Writing  Necessary.  —  On  an  ap- 
plication to  a  magistrate  for  sureties  of  the 
peace  there  must  be  a  formal  complaint  in 
writing  and  upon  oath,  besides  the  examina- 
tion in  writing  required  by  statute,  to  justify 
the  magistrate  in  issuing  a  warrant  against 
the  party  complained  of.  It  is  not  enough 
that  the  complaint  is  embraced  in  the  exami- 
nation. Bradstreet  v.  Furgeson,  23  Wend. 
(N.  Y.)  638. 

Husband  may  Demand  on  Behalf  of  Wife. — A 
husband  may  demand  sureties  of  the  peace  in 
behalf  of  his  wife  against  any  one  from  whom 
danger  to  her  life  or  her  person  may  be  justly 
apprehended,  and  may  take  the  oath  required 
for  such  purpose.  State  v.  Tooley,  1  Head 
(Tenn.)  9. 

Where  Returnable. — Where  a  recognizance 
to  keep  the  peace  is  taken  on  a  charge  of  a 
bailable  offense,  it  should  be  made  returnable 
to  the  next  court  having  jurisdiction  of  the 
offense.  Com.  v.  Ward,  4  Mass.  497;  Com. 
v .  Morey,  8  Mass.  78. 

Where  Action  may  be  Brought. — Where  a  per- 
son enters  into  a  recognizance  to  keep  the 
peace,  and  breaks  it  before  the  term  of  court 
to  which  such  recognizance  is  returnable,  an 
action  may  be  brought  against  him  before 
such  term.    Crump  ->.  People,  2  Colo.  316. 

2.  4  Burn's  J.  268 ;  4  Black.  Com.  352  ;  State 
v.  Maxcy,  1  McMull.  (S.  Car.)  501;  Estes  v. 
State,  2  Humph.  (Tenn.)  496. 

3.  Bamber  v.  Com.,  10  Pa.  St.  339;  Respub- 
lica  v.  Donagan,  2  Yeates  (Pa.)  437. 

Not  Regarded  as  a  Punishment.— In  Reg.  v. 
Rogers,  7  Mod.  28,  Holt,  C.  J.,  said  that  "a 
binding  to  good  behavior  is  not  by  way  of 
punishment,  but  it  is  to  show  that  when  one 
has  broke  the  good  behavior  he  is  not  to  be 
any  more  trusted." 

Not  a  Punishment. — A  witness  is  not  com- 


mitted by  way  of  punishment,  but  In  order 
that  crimes  may  not  go  unpunished.  Under 
the  Stat.  1  &  2  P.  &  M.,  c.  13,  it  is  the  duty 
of  a  magistrate  to  secure  the  appearance  of 
the  witness,  who  has  evidence  of  the  delin- 
quency, after  he  shall  have  been  examined 
before  him  on  oath.  From  the  time  of  those 
statutes  the  practice  has  been,  and  so  it  is  laid 
down  by  Lord  Hale,  that  the  witness  should  be 
committed  if  he  refused  to  appear  or  enter 
into  a  recognizance.  Bennet  v.  Watson,  3  M. 
&  S.  1.  See  Evans  v.  Rees,  12  Ad.  &  El.  55, 
40  E.  C.  L.  23. 

Essentials. — A  recognizance  for  the  appear- 
ance of  witnesses  should  contain  an  acknowl- 
edgment of  indebtedness  to  the  people,  and 
the  offense,  if  any,  should  be  mentioned. 
People  v.  Rundle,  6  Hill  (N.  Y.)  506. 

4.  Form  —  Immaterial  Additions.  —  Where  a 
magistrate  is  authorized  by  the  statute  to  "bind 
the  prosecutor  and  all  the  material  witnesses 
against  the  prisoner  to  appear  and  testify  at 
the  next  court  having  cognizance  of  the  offense 
and  in  which  the  prisoner  may  be  indicted," 
and  the  condition  of  the  recognizance  was 
substantially  in  this  form,  the  addition  of  the 
words  "as  well  to  the  grand  as  the  petit  jury, 
and  not  depart  the  said  court  without  leave," 
will  not  vitiate  it.  People  v.  Millis,  5  Barb. 
(N.  Y.)  511. 

A  Person  of  the  Age  of  Sixteen  is  competent 
to  enter  into  a  recognizance  conditioned  to 
prosecute  on  a  criminal  charge.  Ex  p.  Wil- 
liams, 13  Price  673. 

Witness  Discharged  on  His  Own  Recognizance. 
— Where  the  circumstances  of  the  case  showed 
peculiar  hardships,  a  witness,  arrested  on  the 
part  of  the  United  States  in  a  criminal  case 
and  imprisoned  for  want  of  bail,  was  dis- 
charged on  his  own  recognizance.  U.  S.  v. 
Lloyd,  4  Blatchf.  (U.  S.)  427. 

Accomplices. — It  is  the  duty  of  magistrates 
in  all  cases  to  commit  an  accomplice,  and  not 
to  admit  him  to  bail,  notwithstanding  it  may 
be  intended  to  call  the  accomplice  as  a  wit- 
ness on  the  trial.  Rex  v.  Beardmore,  7  C.  & 
P.  497,  32  E.  C.  L.  599. 

Order  Requiring  must  Be  of  Record.— In  Texas 
it  has  been  held  to  be  necessary  that  a  magis- 
trate should  enter  of  record  his  order  requir- 
ing a  witness  to  enter  into  a  bond  for  his 
appearance  to  testify,  else  the  bond  will  have 
no  validity.  Foat  v.  State,  28  Tex.  App.  527. 
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BAILIFF.  (See  also  the  titles  Agency,  vol.  i,  p.  930;  Bailments; 
Deptj  1  \  ;  MASTER  and  Servant;  Sheriffs.)— A  servant  who  has  the  admin- 
istration and  charge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit 
for  the  owner,  and  against  whom  an  action  of  account  lies  for  the  profits 
which  he  has  raised  or  made,  or  might  by  his  industry  or  care  have  raised 
or  made,  is  denominated  a  bailiff.1  The  name  "  bailiff "  also  signifies  an 
officer  of  the  court ;  a  tipstaff;2  a  sheriff's  officer  or  deputy.3 


1.  Barnum  v.  Landon,  25  Conn.  148. 

A  bailiff  of  husbandry  is  a  person  appointed 
by  private  persons  to  collect  tlieir  rents  and 
manage  their  estate.  He  has  no  permanent 
estate,  and  may  be  removed  at  pleasure. 
Elwell  v.  Burnside,  44  Barb.  (N.  Y.)  453. 

Attorney  and  Client. — In  Bredin  v.  King- 
land,  4  Watts  (Pa.)  422,  it  was  held  that  al- 
though an  attorney  intrusted  to  collect  money 
for  his  clients  would  perhaps  not  be  included 
in  the  words  of  the  definition  of  bailiff  given 
in  the  text,  yet  by  an  equitable  construction 
the  term  might  be  so  enlarged  as  to  embrace 
his  case. 

Joint  Tenants  and  Tenants  In  Common.  (See 
also  the  title  Joint  Tenants  and  Tenants 
in  Common.) — One  tenant  in  common  may, 
by  contract,  make  another  his  bailiff,  and,  if 
he  does  so,  may  bring  him  to  account.  Sar- 
gent 7'.  Parsons,  12  Mass.  149.  In  which  case 
it  is  said  that  the  action  of  account  is  main- 
tainable only  against  the  bailiff;  and  a  bailiff 
can  only  be  one  who  is  appointed  such,  or 
who  is  made  such  by  law. 

So,  in  Barnum  v.  Landon,  25  Conn.  149,  it 
was  held  that  the  action  of  account  would  lie 
against  a  cotenant  as  bailiff.  See  also  Elwell 
V.  Burnside,  44  Barb.  (N.  Y.)  453. 

In  Huff  v.  McDonald,  22  Ga.  161,  it  was 
held  that  if  one  tenant  in  common  receives 
more  than  his  just  share  he  is  liable  to  ac- 
count to  his  cotenant  for  such  surplus  as 
bailiff.  The  court  said  :  "  By  the  27th  section 
of  the  Act  of  the  4th  of  Anne,  '  for  the  amend- 
ment of  the  law  and  the  advancement  of  jus- 
tice,' it  is  amongst  other  things  declared  that 
'  actions  of  account  may  be  brought '  '  by  one 
joint  tenant,  and  tenant  in  common,  his  exec- 
utors and  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  comes  to 
his  just  share  or  proportion,  and  against  the 
executor  and  administrator  of  such  joint  ten- 
ant, or  tenant  in  common.'  Schley's  Dig. 
330.  If  therefore  one  tenant  in  common  re- 
ceives more  than  his  just  share  he  is  to  hold 
the  surplus  above  his  share,  as  bailiff,  for  the 
other  tenant  in  common,  and  is  as  bailiff  to 
account  for  such  surplus  to  that  tenant.  This 
seems  to  be  the  meaning  of  the  statute.  Is 
a  bailiff  liable  to  the  payment  of  interest? 
'Bailiff  or  receiver  to  any  man,  etc'  By 
this  'etc'  many  things  are  implied,  as  that  by 
bailiff  is  understood  a  servant  that  hath  ad- 
ministration and  charge  of  lands,  goods,  and 
chattels,  to  make  the  best  benefit  for  the 
owner,  against  whom  an  action  of  account 
doth  lie  for  the  profits  which  he  hath  raised 
or  made,  or  might  by  his  industry  or  care 
have  reasonably  raised  or  made,  his  reason- 
able charges  and  expenses  deducted.'  Co. 
Litt.  172a.    From  this  it  follows  that  a  bailiff 


is  bound  to  pay  his  principal  at  least  the 
actual  profits  which  he  has  made  out  of  the 
property  which  he  holds  as  bailiff.  A  tenant 
in  common,  who  receives  more  than  his 
share  of  the  profits  of  the  common  property, 
holds  the  surplus  as  bailiff  for  his  cotenant, 
who  therefore  stands  to  him  as  his  prin- 
cipal. He  consequently  is  bound  to  pay  his 
cotenant  the  actual  profits  which  he  has  made 
out  of  such  surplus,  as  well  as  the  surplus 
itself.  See  Docker  v.  Somes,  2  Myl.  &  K. 
655;  Stor.  Eq.  465,  445." 

2.  Bailiff  of  Court. — An  English  statute  re- 
cites that  "  courts  are  holden  in  and  for  sundry 
counties,  hundreds,  and  wapentakes,  honours, 
manors,  and  other  lordships,  liberties,  and 
franchises,  having  by  custom  or  charter  ju- 
risdiction for  the  recovery  of  debts  and  dam- 
ages in  personal  actions,  and  that  in  many 
places  great  extortion  is  practiced  under 
color  of  the  process  of  such  courts;"  and  after 
providing  certain  remedies,  and  amongst  other 
things  that  the  judge  of  every  such  court 
shall  appoint  bailiffs,  who  alone,  and  no 
others,  should  execute  the  process,  by  section  8 
enacts  that  all  actions,  etc.,  against  any  bailiff 
of  any  such  court,  for  anything  done  in  pur- 
suance of  his  duty,  shall  be  tried  in  the  county 
where  the  fact  was  committed,  and  shall  be 
commenced  within  two  calendar  months,  and 
that  a  month's  notice  of  action  shall  be  given 
before  the  commencement  of  the  same.  It 
was  held  that  one  who  de  facto  executes  the 
process  of  the  court  under  the  sergeant-at- 
mace,  but  who  has  not  been  appointed  by  the 
recorder  (the  sole  judge  of  the  borough  court), 
is  not  a  bailiff  within  the  statute,  so  as  to 
be  entitled  to  a  month's  notice  of  action. 
Tarrant  v.  Baker,  14  C.  B.  199,  78  E.  C.  L. 
199. 

3.  "'To  the  bailife  (alebaily),'  §79  Litt. 
This  word  bailie,  as  some  say,  commeth  of 
the  French  word  baylifc,  in  Latin  bdllivus; 
but  in  truth  baily  is  an  old  Saxon  word,  and 
signifieth  a  safe  keeper  or  protector,  and 
baile  or  ballium  is  safe  keeping  or  protection ; 
and  thereupon  we  say,  when  a  man  upon 
surety  is  delivered  out  of  prison,  traditur  in 
ballium,  he  is  delivered  into  bayle,  that  is, 
into  their  safe  keeping  or  protection  from 
prison;  and  the  sherife  that  hath  custodiam 
comitatus  is  called  ballivus,  and  the  county 
balliva  sua."     Co.  Litt.  61b. 

Bailiffs,  or  sheriff 's  officers,  are  either  bailiffs 
of  hundreds  or  special  bailiffs.  Bailiffs  of 
hundreds  are  officers  appointed  over  their  re- 
spective districts  by  the  sheriff  to  perform 
various  duties  therein.  The  sheriff  being 
answerable  for  the  misdemeanors  of  these 
bailiffs,  they  are  therefore  usually  bound 
in  an  obligation  with  sureties  for  the  due 
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execution  of  their  office,  and  thence  are  called 
"bound  bailiffs."    i  Black.  Com.  345. 

Special  Bailiffs  are  officers  appointed  by  the 
sheriff,  at  the  application  of  a  party  in  a  civil 
suit,  and  named  by  such  party,  for  the  pur- 
pose of  executing  some  particular  process 
therein.  Whenever  a  party  thus  chooses  his 
own  officers  this  is  held  to  discharge  the  sheriff 
from  all  responsibility  for  what  is  done  by 
them  in  the  execution  of  the  process.  2 
Stephen's  Com.  633.  See  Ford  v.  Lechc,  6 
Ad.  &  El.  699,  33  E.  C.  L.  184;  Balson  v.  Meg- 
gat,  4  D.  P.  C.  557;  Alderson  v.  Davenport, 
13  M.  &W.  42;  Botten  v.  Tomlinson,  16  L.  J. 
C.  P.  138. 

In  the  United  States  the  officer  correspond- 
ing to  a  bailiff  is  generally  called  a  deputy- 
sheriff.  There  are  two  kinds  of  deputies  of  a 
sheriff  :  a  general  deputy,  or  under-sheriff,  who, 
by  virtue  of  his  appointment,  has  authority  to 
execute  all  the  ordinary  duties  of  the  office  of 
sheriff ;  and  a  special  deputy,  who  is  an  officer 


fro  hac  vice,  to  execute  a  particular  writ  on 
some  certain  occasion.  The  former  is  bound 
to  take  an  oath  of  office  and  file  his  appoint- 
ment, but  the  latter  is  not.  Allen  v.  Smith, 
12  N.  J.  L.  159.  See  also  the  titles  Sheriffs  ; 
Deputy. 

The  attorney  of  a  plaintiff  who  had  obtained 
judgment  in  an  action  inclosed  a  ca.  sa. 
against  the  defendant  in  a  letter  to  T.,  an 
officer  of  the  sheriff  of  Cheshire,  in  which  he 
desired  T.  to  execute  the  writ  in  a  week,  and 
informed  him  where  the  defendant  was  to  be 
met  with.  T.  returned  the  writ  to  the  attor- 
ney, who  then  sent  it  to  the  under-sheriff, 
inclosed  in  a  letter  in  which  he  requested 
him  to  forward  the  warrant  to  T.,  whom  lie 
had  instructed  as  to  the  execution  thereof.  It 
was  held  that  T.  was  not  by  these  letters  con- 
stituted a  special  bailiff  of  the  plaintiff,  so  as 
to  exonerate  the  sheriff  from  liability  for 
negligence  in  the  execution.  Alderson  v. 
Davenport,  13  M.  &  W.  42. 
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CROSS-REFERENCES. 


for  matters  of  Procedure,  see  the  various  forms  of  actions  under  the  appropriate  titles  in 
the  Encyclopedia  of  Pleading  and  Practice,  such  as  TROVER  AND  CONVER- 
SION; INTERPLEADER ;  and  the  like. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCESSION,  vol.  i,  p.  247;  AGENCY,  vol.  1,  p.  930; 
AGISTMENT  vol.  2,  p.  3;  ANIMALS,  vol.  2,  p.  341 ;  BAGGAGE ;  BANK'S  AND 
BANKING;  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK ;  COM- 
MON CARRIERS ;  CONDITIONAL  SALES;  CONFUSION  OF  GOODS ;  CON- 
TRACTS OF  HIRE;  CONVERSION;  DEPOSIT;  EXPRESS  COMPANIES ; 
IMPLIED  CONTRACTS ;  INNS  AND  INNKEEPERS ;  LIENS;  LIVERY- 
STABLE  KEEPERS;  LOANS;  MANDATE;  NATIONAL  BANKS;  NEGLI- 
GENCE; PAWNBROKERS ;  PLEDGE  AND  COLLATERAL  SECURITY; 
SAFE-DEPOSIT  COMPANIES ;  SALES;  SLEEPING-CAR  COMPANIES ; 
WAREHOUSEMAN;   WHARVES  AND  WHARFINGERS. 


I.  Scope  of  Title. — The  law  relating  to  the  particular  classes  of  bailments 
•will  be  found  under  the  appropriate  titles ;  it  is  designed  in  this  article  to 
present  only  a  general  view  of  the  subject,  and  to  set  forth  those  principles 
applicable  to  the  law  of  bailments  generally,  without  any  attempt  at  an 
exhaustive  treatment  of  these  principles  as  applied  to  a  particular  case. 

n.  Definition  and  Nature  of  Bailment — 1.  Definition. — Bailment  is  the 
delivery  of  goods  for  some  purpose,  upon  a  contract,  expressed  or  implied,  that 
after  the  purpose  has  been  fulfilled  they  shall  be  redelivered  to  the  bailor,  or 
otherwise  dealt  with  according  to  his  directions,  or  kept  till  he  reclaims  them.1 


1.  Bailment  Defined. — Stephen's  Com.,  bk.  2, 
pt.  2,  c.  5,  p.  80. 

Stephen's  definition,  adopted  in  the  text,  is 
probably  the  most  satisfactory  of  the  numer- 
ous definitions  of  bailment  that  have  been  at- 
tempted, the  authorities  being  somewhat  at 
variance  as  to  the  exact  meaning  of  the  term. 

Prof.  Joel  Parker's  Definition. — "A  delivery  of 
something  of  a  personal  nature  by  one  party 
to  another,  to  be  held  according  to  the  pur- 
pose or  object  of  the  delivery,  and  to  be  re- 
turned or  delivered  over  when  that  purpose  is 
accomplished."  This  definition  is  adopted  in 
Bouvier's  Law  Dictionary  and  Schouler's 
Bailments  and  Carriers  (2d  ed.),  §  2. 

Sir  William  Jones's  Definitions.— "A  delivery 
of  goods  on  a  condition,  express  or  implied, 
that  they  shall  be  restored  by  the  bailee  to 
the  bailor,  or  according  to  his  directions,  as 
soon  as  the  purpose  for  which  they  are  bailed 
shall  be  answered."    Jones  on  Bailments  1. 
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Also  :  "A  delivery  of  goods  in  trust,  on  a  con- 
tract, expressed  or  implied,  that  the  trust  shall 
be  duly  executed  and  the  goods  redelivered 
as  soon  as  the  time  or  use  for  which  they  were 
bailed  shall  have  elapsed  or  be  performed." 
Jones  on  Bailments  117. 

Blackstone's Definition. — "  Bailment,  from  the 
French  bailler,  to  deliver,  is  a  delivery  of  goods 
in  trust,  upon  a  contract,  express  or  implied, 
that  the  trust  shall  be  faithfully  executed  on 
the  part  of  the  bailee,"  2  BI.  Com.  451;  or 
"  delivery  of  goods  to  another  person  for  a 
particular  use."    2  Bl.  Com.  395. 

Kent's  Definition. — "Bailment  is  a  delivery 
of  goods  in  trust,  upon  a  contract,  expressed 
or  implied,  that  the  trust  shall  be  duly  exe- 
cuted, and  the  goods  restored  by  the  bailee 
as  soon  as  the  purpose  of  the  bailment  shall 
be  answered."    2  Kent  Com.  558. 

Story's  Definition. — After  criticising  the  defi- 
nitions given  by  Jones,  Blackstone,  and  Kent, 
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'?.  Bailment  Distinguished  from  Sale. — In  many  cases  when  personal  property 

is  delivered  by  the  owner  to  another  it  becomes  of  great  importance  to 
mine  whether  the  title  to  the  property  has  been  transferred  or  not ;  or,  in 
other  words,  whether  the  transaction  is  a  bailment  or  a  sale. 


Judge  Story  defines  bailment  as  "delivery  of 
B  thing  in  trust  for  some  special  object  or  pur- 
pose, and  upon  a  contract,  express  or  im- 
plied, to  conform  to  the  object  or  purpose  of 
the  trust."  Story  on  Bailments  (yth  ed.),  §  2. 
It  will  be  seen  that  this  does  not  contem- 
plate a  redelivery  of  the  goods  to  the  bailor. 

See  the  Following  Cases,  in  which  one  or  more 
of  the  above  or  other  definitions  have  been 
quoted  and  adopted  :  Watson  v.  State,  70  Ala. 
13,  45  Am.  Rep.  70;  People  v.  Cohen,  8  Cal. 
42;  Taylor  v.  Turner,  87  111.  296;  Poolr».  Ad- 
kisson,  1  Dana  (  Ky.)  1 10 ;  State  v.  Chew-Muck 
You,  20  Oregon  215  ;  Todd  v.  Figley,  7  Watts 
(Pa.)  542  ;  Siter  v.  Morrs,  13  Pa.  St.  218 ;  Tru- 
nick  v.  Smith,  63  Pa.  St.  18;  Krause-y.  Com., 
93  Pa.  St.  418,  39  Am.  Rep.  762  ;  Ott  v.  Sweat- 
man,  166  Pa.  St.  217;  Jones  v.  Littlefield,  3 
Yerg.  (Tenn.)  133;  Reed  v.  State,  16  Tex. 
App.  586;  Fletcher  v.  Ingram,  46  Wis.  191. 

The  Derivation  and  Signification  of  the  Term. 
— The  term  "bailment"  is  derived  from  the 
French  word  baillcr,  which  signifies  "to 
deliver."  It  is  a  compendious  expression  to 
signify  a  contract  resulting  from  delivery. 
Story  on  Bailments,  §  2  ;  2  Blackstone's  Com. 
451;  Jones  on  Bailment  90;  Schouler  on 
Bailment  and  Carriers,  %  1. 

A  Lease  of  Chattels  is  a  bailment.  Zule  v. 
Zule,  24  Wend.  (N.  Y.)  76,  35  Am.  Dec. 
600;  Collins  v.  Bellefonte  Cent.  R.  Co.,  171 
Pa.  St.  243.    See  generally  the  title  Leases. 

The  Charter  of  a  Boat  is  a  bailment.  Mc- 
Loughlin  v.  New  York  Lighterage,  etc.,  Co., 
7  Misc.  Rep.  (N.  Y.  C.  PI.)  119. 

The  Delivery  of  a  Message  to  a  Telegraph  Com- 
pany for  transmission  is  a  bailment.  Western 
Union  Tel.  Co.  v.  Fontaine,  58  Ga.  433.  See 
generally  the  title  Telegraphs  and  Tele- 
phones. 

An  Officer  Who  Has  Charge  of  Attached  Property 
13  a  Bailee  for  Hire,  and  in  the  care  of  the  same 
is  bound  to  that  degree  of  diligence  which  the 
manner  and  nature  of  his  employment  make 
it  reasonable  to  expect  of  him  as  a  prudent 
and  careful  man.'  Briggs  v.  Taylor,  28  Vt. 
180.  See  generally  the  titles  Sheriffs; 
Constables;  and  the  like. 

Obligors  in  a  Forthcoming  Bond  Are  Bailees  of 
the  court,  and  liable  as  such.  Bush  v. 
Groom,  9  Bush  (Ky.)  675.  See  generally  the 
titles  Bonds;  Forthcoming  and  Delivery 
Bonds. 

An  Agricultural  Society  Is  a  Bailee  of  a  gun 

which  it  invites  a  person  to  place  on  exhibi- 
tion at  one  of  its  fairs.  Vigo  Agricultural 
Soc.  v .  Brumfiel,  102  Ind.  146,  52  Am.  Rep. 
657.  See  generally  the  title  Agricultural 
Societies,  vol.  2,  p.  18. 

A  Treasurer  or  Director  of  a  Corporation,  who 
serves  without  remuneration,  may  become 
a  gratuitous  bailee  of  money  and  securities 
placed  in  his  charge,  and  his  official  posi- 
tion and  designation  will  not  in  any  degree 
change  his  liability  as  such  bailee.  Hibernia 


Bldg.  Assoc.  v.  McGrath,  154  Pa.  St.  296,  35 
Am.  St.  Rep.  828.  See  generally  the  title 
Officers  and  Agents  (of  Private  Cor- 
porations) . 

Residuary  Legatee  as  a  Bailee. — Where  the 
personal  estate  of  a  testator  was  to  remain  in 
the  hands  of  the  residuary  legatee,  with  the 
understanding  that  he  would  pay  the  legacies 
to  his  sisters,  which  would  not  become  due 
until  several  years  afterwards,  but  which  he 
neglected  to  pay,  it  was  held  that  the  resid- 
uary legatee  was  the  bailee  of  the  executor, 
and  answerable  to  him  for  the  goods  if  they 
should  be  required  of  him  in  order  to  pay 
the  legacies.    Carlisle  v.  Burley,  3  Me.  250. 

Vendor  Retaining  Possession  after  Sale  Is  a 
Bailee  of  the  Vendee. — Where,  by  a  contract 
of  sale  and  the  payment  of  the  consideration, 
the  property  in  the  chattel  passes  from  the 
vendor  to  the  vendee,  but  at  the  request  of  the 
latter  the  former  retains  possession  until  such 
time  as  the  vendee  shall  call  for  it,  the  vendor 
is  a  mere  gratuitous  bailee,  and  only  liable  as 
such.    Race  v.  Honsen,  12  111.  App.  605. 

Where  the  vendor  offers  to  deliver  the  thing 
sold,  and  the  vendee  declines  to  receive  it  on 
the  ground  that  he  is  not  then  ready  for  it,  the 
vendor  becomes  the  bailee  of  the  vendee,  and 
is  only  liable  to  the  vendee  as  such.  Smith  v. 
Sherwood,  2  Tex.  461. 

Where  the  vendor  of  cotton  promised  the 
vendee  to  protect  it  from  weather  and  stock, 
and  to  deliver  it  at  a  specified  place,  he  be- 
came the  bailee  of  the  vendee,  and  had  no 
power  and  authority  to  consent  to  the  larceny 
or  removal  of  the  cotton  by  another  person. 
Oakley  v.  State,  40  Ala.  372. 

Vendee  after  Disanrrming  Sale  Is  the  Bailee  of 
the  Vendor. — Where  the  vendee  of  property 
sold  on  condition,  after  acquiring  possession 
disaffirms  the  sale,  he  holds  the  property  as 
bailee,  and  is  liable  for  loss  resulting  from 
his  gross  negligence.  Neally  v.  Wilhelm,  4 
Greene  (Iowa)  240,  61  Am.  Dec.  118.  See  gen- 
erally the  title  Vendor  and  Purchaser. 

To  Make  Out  a  Case  of  Bailment  there  must  Be 
a  Contract,  either  express  or  implied,  and  the 
mere  taking  by  an  overseer  of  cotton  seed 
left  by  the  former  occupant  on  the  plantation 
of  the  employer  of  the  overseer,  and  the  use 
of  it  by  his  direction,  will  not  support  a  dec- 
laration by  the  owner  of  the  cotton  seed 
against  the  overseer  for  the  value  of  it  as  upon 
a  bailment  to  him.  Bohannon  v.  Springfield, 
9  Ala.  789. 

A  Person  Who  was  Engaged  in  the  Business  of 
a  Common  Carrier  sent  his  wagon  to  Nashville 
with  a  load  of  cotton.  The  driver  was  a 
young  negro  who  had  never  been  allowed  to 
make  contracts  for  hauling,  and  who  had  never 
before  been  trusted  with  a  wagon  and  team 
alone,  and  he  was  particularly  instructed  to 
bring  home  a  load  of  salt,  and  not  to  receive 
goods  of  any  kind  for  carriage;  notwithstand- 
ing which  he  did  receive  goods  for  carriage, 
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Bailment  Distinguished  from  Sale. 


The  Fundamental  Distinction  between  the  two  is  that  in  a  bailment  the  identical 
thing  delivered,  in  the  same  or  an  altered  form,  is  to  be  restored,  and  the  title 
to  the  property  is  not  changed  ;  while  in  a  sale  there  is  no  obligation  to  return 
the  specific  article,  but  the  party  receiving  it  is  at  liberty  to  return  another 


and  the  goods  were  damaged.  It  was  held 
that,  in  relation  to  these  goods,  the  defendant 
was  not  a  common  carrier,  nor  liable  as  such. 
Jenkins  v.  Picket,  9  Yerg.  (Tenn.)  480.  See 
generally  the  title  Common  Carriers. 

A  Person  Who  Merely  Grants  Storage  Room  for 
the  property  of  another,  whether  gratuitously 
or  for  a  reward,  without  assuming,  expressly 
or  impliedly,  any  duty  of  care  in  respect  of 
the  property,  is  not  liable  to  the  owner  if 
the  property  is  carried  off  or  injured  by  a 
trespasser,  although  such  theft  or  injury 
might  have  been  prevented  by  the  slightest 
care  on  his  part.  He  is  no  bailee,  because  de- 
liverv  is  essential  to  a  bailment.  Sherman  v. 
Commerical  Printing  Co.,  29  Mo.  App.  31. 
See  generally  the  title  Warehouseman-. 

If  a  Party  Deposits  His  Own  Money  in  a  Bank  to 
the  Credit  of  Another,  the  latter  consenting  that 
the  deposit  shall  be  made  in  his  name  simply 
as  an  accommodation  to  the  former,  and  hav- 
ing no  control  over  it  other  than  to  draw  it 
out  when  the  depcsitor  shall  direct,  the  party 
in  whose  name  the  deposit  was  made  is  not 
responsible  for  its  safe-keeping,  and  is  not 
liable  upon  the  failure  of  the  bank.  Dustin  v. 
Hodgen,  38  111.  352. 

Where  a  Passenger  in  a  Railroad  Car  handed  his 
overcoat,  in  the  pocket  of  which  was.  five  hun- 
dred dollars  in  bills,  to  the  porter,  who  hung 
it  up  in  his  berth,  it  was  held  that  in  the  ab- 
sence of  any  notice  to  the  company  of  the 
presence  of  the  money  they  could  not  be 
held  liable  for  its  loss.  Hillis  v.  Chicago,  etc., 
R.  Co.,  72  Iowa  228.  See  generally  the  titles 
Baggage;  Carriers  of  Passengers;  Com- 
mon Carriers. 

Consent  of  Bailee  Essential — Liability  of  Bank 
for  Unauthorized  Acceptance  of  Special  Deposits. 
— No  person,  corporation,  or  individual  can  be 
made  the  bailee  of  another  man's  goods  with- 
out his  own  consent,  express  or  implied.  If 
a  servant,  of  his  own  head,  and  without  au- 
thority of  his  master,  takes  goods  for  deposit 
unknown  to  his  master,  although  they  be 
deposited  in  the  master's  house,  he  is  not 
answerable,  but  the  servant  only.  There 
must,  in  order  to  induce  a  legal  liability  on 
any  one,  be  a  contract,  express  or  implied. 
So  where  the  cashier  of  a  bank,  without  au- 
thority, receives  a  special  deposit  which  is 
placed  in  the  vault  of  the  bank  for  safe-keep- 
ing, the  corporation  cannot  be  held  liable 
therefor  as  bailee,  in  the  absence  of  proof  that 
the  taking  of  such  special  deposit  was  accord- 
ing to  general  usage,  practice,  and  course  of 
business  of  such  institutions,  or  that  it  was 
known  and  acquiesced  in  by  its  directors. 
Lloyd  v.  West  Branch  Bank,  15  Pa.  St.  172, 
53  Am.  Dec.  581  ;  Carlisle  First  Nat.  Bank  v. 
Graham,  79  Pa.  St.  106,  21  Am.  Rep.  49; 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168;  Lyons  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  Y.  278;  Wiley  v.  Brattleboro 
First  Nat.  Bank,  47  Vt.  546,  19  Am.  Rep.  122. 


Where  it  is  the  ordinary  usage  and  custom 
of  a  bank  to  accept  special  deposits,  it  ma}'  be 
held  as  a  bailee  thereof.  Coffin  v.  Anderson, 
4  Blackf.  (Ind.)  395;  Boyden  v.  Cape  Fear 
Bank,  65  N.  Car.  13;  Pattison  v.  Syracuse 
Nat.  Bank,  80  N.  Y.  82.  See  also  the  titles 
Banks  and  Banking:  National  Banks; 
Officers  and  Agents  (of  Private  Cor- 
porations). 

Consideration. — The  very  confidence  reposed 
by  the  bailor  in  the  bailee  is  a  sufficient  con- 
sideration to  hold  the  latter  to  a  proper  ex- 
ecution of  the  trust.  Coggs  v.  Bernard,  2  Ld. 
Raym.  909;  Walden  v.  Karr,  88  111.  49;  Kin- 
cheloe  v.  Priest,  S9  Mo.  240,  58  Am.  Rep.  1 17  ; 
Rutgers  v.  Lucet,  2  Johns.  Cas.  (N.  Y.)  92; 
Delaware  Bank  v.  Smith,  1  Edm.  Sel.  Cas. 
(N.  Y.)  351 ;  Young  v.  Noble,  2  Disney  (Ohio) 
485- 

The  Illegality  of  the  Bailment  will  not  relieve 
the  bailee  from  his  dutv  to  take  proper  care 
of  a  diamond  ring  deposited  with  him  for  the 
purpose  of  a  raffle.  Woolf  v.  Bernero,  14  Mo. 
App.  518. 

Constructive  Delivery. — Where  the  owner  of 
oil  in  the  pipes  and  tanks  of  an  oil  company 
delivered  accepted  orders  therefor  on  the  com- 
pany to  a  firm  of  oil  dealers,  and  took  from 
them  a  receipt,  according  to  the  terms 'of 
which  the  oil  was  to  be  held  for  storage  at  five 
cents  a  barrel  per  month,  and  at  the  time  of 
the  delivery  of  the  orders  the  oil  was  in  the 
pipes  and  tanks  of  the  company,  and  wholly 
undistinguishable  from  other  oil  therein,  and 
the  dealers,  on  receiving  the  orders,  deposited 
them  to  the  credit  of  their  general  account 
with  the  company,  and  continued  to  deposit 
and  draw  on  the  company  until  they  failed, 
and  the  owner  of  the  oil  demanded  it  of  the 
dealers,  who  were  unable  to  deliver  it,  it  was 
held  that  the  delivery  of  the  accepted  order 
was  a  delivery  of  the  oil,  and  constituted  a 
bailment,  and  the  dealers,  having  converted 
the  oil  to  their  own  use,  were  guilty  of  larcenj- 
as  bailees.  Hutchison  v.  Com.,  82  Pa.  St.  472 
It  has  been  held,  however,  that  deposit,  a, 
a  species  of  bailment,  implies  the  actual  de . 
livery  of  possession  for  a  special  purpost. 
Thus,  where  the  owner  of  a  car  standing  on  j. 
railway  siding  requested  an  agent  of  the  rail- 
way company  to  take  charge  of  it  for  him,  it 
was  held  that  the  agent  did  not  become  the 
bailee  of  the  owner,  for  leaving  a  car  on  a  sid- 
ing is  not  such  a  delivery  as  constitutes  a  bail- 
ment, but  is  onlv  a  constructive  delivery,  and 
this  requires  something  more  to  be  done. 
Trunick  v.  Smith,  63  Pa.*St.  18. 

Bailment  and  Partnership  Distinguished. — A 
contract  between  A  and  B,  by  which  A  trans- 
fers to  B  the  possession  of  a  flock  of  sheep 
upon  the  terms  that  B  shall  herd  and  take 
care  of  them  for  three  years,  at  the  end  of 
which  time  he  is  to  return  to  A  the  original 
number  of  sheep  intrusted  to  him,  and  the  in- 
crease to  be  equally  divided  between  them,  is 
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Bailment  Distinguished  from  Sale. 


thing  of  equal  value,  either  in  the  form  of  money  or  otherwise,  and  becomes  a 
i  to  make  the  return,  and  the  title  to  the  property  is  changed.1 

Application  of  the  Rule. — The  rule  just  stated  is  universally  recognized,  but  its 
application  is  not  always  easy,  and  in  many  cases  it  is  difficult  to  determine 
whether  a  particular  transaction  amounts  to  a  bailment  or  a  sale.  The 
decision  of  the  question  frequently  depends  upon  the  understanding  of  the 
parties,  the  usages  of  trade,  or  the  wording  of  the  particular  contract.2 

Return  of  Goods  in  Kind — Mutuum. — Somewhat  analogous  to  a  bailment  is 
the  transaction  known  in  the  Roman  law  as  a  mutuum,  and  in  our  law  as  a  loan 
for  consumption,  in  which  not  the  identical  thing  delivered  is  to  be  returned, 
but  another  thing  of  the  same  kind  and  quality.  Such  a  transaction  is  in  law 
regarded  as  a  sale,  its  effect  being  to  transfer  title  where  chattels  are  delivered, 
and  to  create  the  relation  of  lender  and  borrower  where  money  is  involved. 
Consequently,  when  the  thing  delivered  is  lost  or  destroyed  the  loss  must  fall 
on  him  to  whom  it  has  been  delivered.3 


a  bailment  for  the  benefit  of  both  parties,  and 
does  not  constitute  a  partnership  between  A 
anil  B  in  the  sheep.  Robinson  v.  Haas,  40 
Cal.  474.  See  generally  the  title  Partner- 
ship. 

1.  Distinction  between  Bailment  and  Sale — 

England. — South  Australian  Ins.  Co.  -'.  Ran- 
del'l,  L.  R.  3  P.  C.  101. 

United  States. — Laflin,  etc.,  Powder  Co.  v. 
Burkhardt,  97  U.  S.  110;  Sturm  v.  Boker,  150 
U.  S.  312;  Austin  v.  Seligman,  21  Blatchf. 
(U.  S.)  506;  Union  Stock-Yards,  etc.,  Co.  v. 
Western  Land,  etc.,  Co.,  59  Fed.  Rep.  49. 

Illinois. — Lonergan  v.  Stewart,  55  111.  44; 
Barrow  v.  Window,  71  111.  214;  Richardson 
v.  Olmstead,  74  111.  213;  Elgin  First  Nat. 
Bank  v.  Schween,  127  111.  573;  Grier  v.  Stout, 
2  111.  App.  602;  Bastress  v.  Chickering,  18 
111.  App.  198,  130  111.  206;  Harrison  v.  Lenz, 
47  111.  App.  170. 

Iowa. — Johnston  v.  Browne,  37  Iowa  200. 

New  York. — Norton  v.  Woodruff,  2  N.  Y. 
155;  Mallory  v.  Willis,  4  N.  Y.  76;  Foster  v. 
Pettibone,  7  N.  Y.  433,  57  Am.  Dec.  530; 
Pierce  v.  Schenck,  3  Hill  (N.  Y.)  28;  Hyde 
v.  Cookson,  21  Barb.  (N.  Y.)  92;  Marsh  v. 
Titus,  3  Hun  (N.  Y.)  550,  6  Thomp.  &  C. 
(N.  Y.)  29;  Andrews  ».  Richmond,  34  Hun 
(N.  Y.)  20. 

Ohio. — Chase  7'.  Washburn,  1  Ohio  St.  244, 
59  Am.  Dec.  623. 

Pennsylvania. — Bretz  v.  Diehl,  117  Pa.  St. 
589,  2  Am.  St.  Rep.  706;  Kaut  v.  Kessler,  114 
Pa.  St.  603  ;  Wertz  v.  H.  W.  Collender  Co. 
(Pa.  1887),  9  Atl.  Rep.  331. 

Virginia. — Reherd  v.  Clem,  86  Va.  374. 

See  generally  the  title  Sales. 

2  For  Contracts  Held  to  Be  Bailments  and  Not 
Sales,  see  Sturm  v.  Boker,  150  U.  S.  312; 
Union  Stock-Yards,  etc.,  Co.  v.  Western 
Land,  etc.,  Co.,  59  Fed.  Rep.  49;  Bulkley  v. 
Andrews,  39  Conn.  70;  Hunt  v.  Wyman,  100 
Mass.  198;  Walker  v.  Butterick,  105  Mass. 
237;  Williams  v.  McGrade,  13  Minn.  174; 
Weir  Plow  Co.  v.  Porter,  82  Mo.  23 ;  Co- 
quard  f.Wernse,  100  Mo.  137  ;  Collins  v.  Belle- 
fonte  Cent.  R.  Co.,  171  Pa.  St.  243;  Furlowf. 
Gillian,  19  Tex.  250. 

Leaving  Article  to  be  Repaired. — Where  a 
d  imaged  or  worn-out  article  is  left  by  the 
©W7!?"  with  another  to  be  repaired  and  re- 


newed by  the  labor  and  materials  of  the  lat- 
ter, the  transaction  is  a  bailment,  and  the 
property  in  the  article,  together  with  the  ac- 
cessorial additions,  remains  in  the  former 
owner  during  the  performance  of  the  work, 
and  it  is  his  when  completed,  and  this  rule  of 
law  is  not  altered  although  the  value  of  the 
labor  and  materials  used  greatly  exceeds  the 
value  of  the  article  when  left  to  be  repaired. 
Gregory  v.  Stryker,  2  Den.  (N.  Y.)  628.  See 
generally  the  title  Accession,  vol.  1,  p.  247. 

Return  of  Empty  Barrels. — When  ale  is  sold 
in  barrels  with  the  understanding  that  the 
barrels  shall  be  returned,  and  if  not  returned 
shall  be  charged  to  the  purchaser  at  a  stipu- 
lated price  per  barrel,  the  contract  as  to  the 
barrels  is  a  bailment  and  not  a  sale.  Wescott 
v.  Tilton,  1  Duer  (N.  Y.)  53;  Westcott  v, 
Thompson,  18  N.  Y.  363. 

For  Contracts  Held  to  Be  Sales  and  Not  Bail- 
ments, see  Laflin,  etc.,  Powder  Co.  v.  Burk- 
hardt, 97  U.  S.  110;  Heryford  v.  Davis,  102  U. 
S.  235  ;  Barnes  v.  Morse,  38  111.  App.  274 ;  Smith 
v.  Smith,  91  Mich.  7;  National  Car,  etc., 
Builder  v.  Cyclone  Steam  Snow  Plow  Co.,  49 
Minn.  125;  Poe  v.  Home,  Busb.  L.  (N.  Car.) 
398;  Peoria  Mfg.  Co.  v.  Lyons,  153  111.  427. 

For  Additional  Cases  of  contracts  held  to  be 
bailments  or  sales,  see  infra,  this  section, 
Bailment  with  Provision  for  Sale. 

Intention  of  Parties  Ascertained  from  Terms 
of  Contract. — In  doubtful  cases,  in  order  to 
determine  whether  the  contract  is  one  of  sale 
or  bailment  only,  the  intention  of  the  parties 
must  be  ascertained  from  the  terms  of  the 
contract.  Edward's  Appeal,  10s  Pa.  St.  103; 
Enlow  v.  Klein,  79  Pa.  St.  488.  ' 

Where  a  Sale  Is  Void  on  account  of  illegality 
of  consideration,  the  delivery  of  the  property 
sold  does  not  constitute  a  bailment.  Green  :  . 
Hollingsworth,  5  Dana  (Ky.)  173,  30  Am.  Dec. 
680. 

The  Mere  Right  of  the  Bailee  to  Sell  the 

bailed  property  does  not  convert  a  bailment 
into  a  sale.  Goodenow  -•.  Snyder,  3  Greene 
(Iowa)  599. 

3.  Mutuum. — Story  on  Bailments.  §6  47. 
228,  283-284,  439;  Schouler's  Bailments  and 
Carriers,  6,  7;  Fosdick  v.  Greene,  27 
Ohio  St.  484.  22  Am.  Rep.  328. 

By  mutuum  is  understood  the  lending  of 
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Exception — Delivery  of  Grain  to  Warehouse. — The  customs  of  trade  and  the  under- 
standing of  the  parties  have  introduced  into  commercial  life  an  apparent  excep- 
tion to  this  doctrine,  in  the  case  of  grain  deposited  in  a  warehouse  or  elevator 
to  be  commingled  with  other  grain  there  deposited.  In  general,  where  grain 
is  so  deposited,  and  it  is  not  contemplated  that  the  depositary  shall  return  the 
identical  grain  stored,  but  only  an  equal  amount  of  grain  of  the  same  kind  and 
grade,  the  better  doctrine  seems  to  be  that  the  transaction  as  between  the 
parties  is  a  mere  bailment,  and  does  not  pass  title  to  the  grain.1    But  where 


money,  wine,  corn,  and  other  things  that  may 
be  valued  by  number,  weight,  or  measure,  and 
that  are  to  be  restored  only  in  equal  value  or 
quantity.  Jones  on  Bailments  74;  Story  on 
Bailments,  §  47. 

The  property  passes  immediately  from  the 
mutuant,  or  lender,  to  the  mutuary,  or  bor- 
rower.    Story  on  Bailments,  §  47. 

This  irregular  and  anomalous  character  of 
bailment,  well  defined  and  recognized  in  the 
Roman  or  continental  law,  is  alluded  to  rather 
than  distinctly  announced  by  the  common-law 
■writers.  In  our  system  of  jurisprudence  it  is 
treated  as  a  sale  rather  than  a  bailment,  and 
this  seems  to  be  its  proper  aspect,  since  its 
practical  effect  must  always  be  to  operate  a 
transfer  of  title  where  chattels  are  deposited, 
and  to  create  the  relation  of  lender  and  bor- 
rower where  money  is  involved.  In  the  one 
case  it  is  a  sale,  with  the  right  in  the  pur- 
chaser to  return  the  thing  delivered  for  its 
equivalent  in  kind,  though  not  in  specie.  In 
the  other  it  is  a  deposit  of  money,  with  the 
understanding  that  it  is  to  be  surrendered  on 
demand,  but  with  the  right  in  the  receiver  to 
use  and  replace  it  if  he  desires.  Per  Chal- 
mers, J.,  in  Caldwell  v.  Hall,  60  Miss.  330,  45 
Am.  Rep.  410. 

Where  a  Man  Hires  or  Leases  Animals  for  a 
certain  time,  with  the  privilege  of  returning 
the  same  animals  or  others  of  as  good  quality, 
the  title  vests  in  him  on  the  delivery  of  the 
animals.  Hurd  v.  West,  7  Cow.  (N.  Y.)  752; 
Carpenter  v.  Griffin,  9  Paige  (N.  Y.)  310,  37 
Am.  Dec.  396;  Wilson  v.  Finney,  13  Johns. 
(N.  Y.)  358;  Good  v.  Winslow,  9  New  Brims. 
241.    But  see  Bellows  v.  Denison,  9  N.  H.  293. 

Where  Money  was  Deposited  by  the  owner  with 
another  for  safe-keeping,  with  the  understand- 
ing that  not  the  identical  money  received  was 
to  be  kept  for  and  returned  to  the  owner,  but 
only  that  a  like  sum  of  money  should  be  re- 
paid by  the  receiver,  it  was  held  that  the 
transaction  was  not  a  bailment  or  special  de- 
posit, but  a  general  deposit  in  the  nature  of  a 
loan,  and  the  receiver  was  liable  in  assumpsit 
for  a  sum  equal  to  the  money  deposited,  irre- 
spective of  the  fact  that  the  money  was  lost 
without  his  fault.  Shoemaker  v.  Hinze,  53 
Wis.  116.  See  generally  the  title  Banks  and 
Banking;  National  Banks. 

Loan  of  Stock. — Where  A  borrowed  shares 
of  railroad  stock  of  B,  to  be  returned  on  de- 
mand, it  was  held  that  the  transaction  was  in 
the  nature  of  a  mu/uum,  and  payment  in  dis- 
charge of  the  loan  could  be  made  by  a  return 
of  an  equal  number  of  such  shares  although 
the  company  had  in  the  meanwhile  ceased  to 
exist  and  all  its  rights.and  franchises  had  been 
transferred  to  a  new  company,  so  that  its 
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stock  was  of  no  value.  Fosdick  -•.  Greene,  27 
Ohio  St.  484,  22  Am.  Rep.  328.  See  also  Mc- 
Kenney  v.  Haines,  63  Me.  74;  Gilpin  v.  How- 
ell, 5  Pa.  St.  41,  45  Am.  Dec.  720. 

1.  Grain  In  Warehouse. — Cloke  v.  Shafroth, 
137  111.  393,  31  Am.  St.  Rep.  375;  National 
Bank  v.  Langan,  28  111.  App.  401 ;  Ardinger 
v.  Wright,  38  111.  App.  98;  Rice  v.  Nixon,  97 
Ind.  97,  49  Am.  Rep.  430;  Bottenberg  v. 
Nixon,  97  Ind.  106;  Schindler  v.  Westover, 
99  Ind.  395;  Nelson  v.  Brown,  44  Iowa  455, 
53  Iowa  555;  Hughes  v.  Stanley,  45  Iowa  622; 
Irons  v.  Kentner,  51  Iowa  88,  33  Am.  Rep. 
119;  Sexton  v.  Graham,  53  Iowa  181;  Erwin 
v.  Clark,  13  Mich.  10;  O'Dell  v.  Levda,  46 
Ohio  St.  244;  McBee  v.  Ceasar,  15  Oregon 
62.  See  also  Chase  v.  Washburn,  6  Am.  L. 
Rev.  450.  But  see  Bailey  v.  Bensley,  87  111. 
556;  Fishback  v.  VanDusen,  33  Minn.  in. 

It  is  so  determined  by  statute  in  Mimicsota. 
Greenleaf  v.  Dows,  3  McCrary  (U.  S.)  27; 
Fishback  v.  VanDusen,  33  Minn,  in  ;  Daniels 
v.  Palmer,  41  Minn.  116;  Hall  v,  Pillsbnry, 
43  Minn.  33,  19  Am.  St.  Rep.  209.  See  the 
titles  Confusion  of  Goods  ;  Warehouse- 
man. 

If  the  Identical  Grain  delivered  is  to  be  re- 
turned, the  contract  is  one  of  bailment. 
Pribble  v.  Kent,  10  Ind.  325,  71  Am.  Dec.  327  ; 
Wadsworth  v.  Allcott,  6  N.  Y.  64. 

Commingling  of  Grain  Immaterial. — Where 
grain  is  delivered  on  a  contract  of  bailment, 
the  mere  fact  that  it  was  mixed  with  other 
grain  with  the  knowledge  of  the  bailor  does 
not  convert  the  transaction  into  a  sale,  and 
the  bailee  of  the  whole  has  no  greater  control 
of  the  mass  than  if  the  share  of  each  were 
kept  separate.  Chase  v.  Washburn,  1  Ohio 
St.  244,  59  Am.  Dec.  630;  Andrews  v.  Rich- 
mond, 34  Hun  (N.  Y.)  20;  Bretz  v.  Diehl, 
117  Pa.  St.  589,  2  Am.  St.  Rep.  706;  James  v. 
Plank,  48  Ohio  St.  255., 

In  such  case,  if  the  commingled  mass  has 
been  delivered  on  simple  storage,  each  party 
is  entitled  on  demand  to  receive  his  share;  if 
for  conversion  into  flour,  each  is  entitled  to 
his  proper  proportion  of  the  product.  Chase 
v.  Washburn,  1  Ohio  St.  244,  59  Am.  Dec.  630; 
Bretz  v.  Diehl,  117  Pa.  St.  589,  2  Am.  St.  Rep. 
706.    See  also  the  title  Joint  Tenants. 

Where  a  milling  firm  received  a  quantity 
of  wheat  and  gave  receipts  therefor,  stating 
that  it  had  been  received  at  the  "  owner's  risk 
from  elements,"  and  at  a  certain  rate  when 
sold  to  them,  but  no  charge  was  made  for 
storage,  and  the  millers  used  the  wheat  in  their 
business  and  it  became  a  part  of  their  current 
consumable  stock,  and  its  identity  was  lost,  it 
was  held  that  in  the  absence  of  local  usage  or 
a  course  of  dealing  between  the  parties  to  the 
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the  depositary  may  return  a  like  quantity  and  quality  of  grain,  or  pay  the 
m  trket  price  in  lieu  thereof,1  the  transaction  is  a  sale  and  not  a  bailment. 

Return  of  Bailed  Article  in  Altered  Form. — It  is  not  essential,  in  order  to  constitute 
a  bailment,  that  the  thing  bailed  should  be  returned  to  the  owner  in  the 
identical  form  in  which  it  was  delivered  by  him.  Thus,  where  raw  materials 
are  sent  to  a  manufacturer  to  be  manufactured  into  goods  which  are  to  be 
returned  to  the  owner,  the  transaction  is  a  contract  of  bailment  and  not  a  sale.2 


contrary,  the  receipts  should  be  construed 
as  evidence  of  a  bailment  and  not  of  a  sale. 
Ledyard  v.  Hibbard,  48  Mich.  421,  42  Am. 
Rep.  474. 

Where  grain  is  delivered  to  a  warehouse- 
man, who  is  also  a  miller,  with  the  under- 
standing that  it  is  to  be  mixed  with  the  miller's 
own  wheat  and  ground  into  flour  in  the  usual 
course  of  his  business,  and  the  flour  made 
therefrom  is  to  be  his  own  property,  such  a 
transaction  is  a  sale.  Andrews  ->.  Richmond, 
34  Hun  (N.  Y.)  20. 

But  where  trie  warehouseman  is  authorized 
to  sell  only  his  own  portion  of  the  common 
mass,  and  is  required  to  keep  at  all  times  an 
amount  on  hand  sufficient  to  satisfy  all  depos- 
itors, the  transaction  is  a  bailment.  James  v. 
Plank,  48  Ohio  St.  258  (distinguishing  Chase 
v.  Washburn,  1  Ohio  St.  244),  59  Am.  Dec.  623. 

Character  of  Transaction  Shown  by  Extrinsic 
Evidence. — Where  the  receipt  given  for  wheat 
delivered  does  not  disclose  whether  the  wheat 
was  received  in  store  or  upon  a  contract  of 
sale,  resort  may  be  had  to  extrinsic  evidence 
to  show  whether  the  transaction  was  a  bail- 
ment or  a  sale.  Lyon  v.  Lenon,  106  Ind.  567. 
See  also  Pribble  v.  Kent,  10  Ind.  325,  71  Am. 
Dec.  327;  Irons  v.  Kentner,  51  Iowa  88,  33 
Am.  Rep.  119;  Keen  v.  Beckman,  66  Iowa 
672;  James  v.  Plank,  48  Ohio  St.  255. 

But  evidence  will  not  be  admitted  for  the 
purpose  of  altering  the  effect  of  the  written 
receipt.  Marks  v.  Cass  County  Mill,  etc., 
Co.,  43  Iowa  146;  Sexton  v.  Graham,  53  Iowa 
181 ;  Wadsworth  v.  Allcott,  6  N.  Y.  64.  See 
also  Erwin  v.  Clark,  13  Mich.  10. 

In  like  manner  a  written  receipt  will  not  be 
admitted  to  defeat  an  oral  contract  between 
the  parties  under  which  the  plaintiff  claims. 
Hughes  v.  Stanley,  45  Iowa  622. 

Bailor  E3topped  to  Assert  Title  against  Pur- 
chaser.— Where  one  delivers  grain  to  a  ware- 
house to  be  stored,  knowing  that  it  is  the 
custom  of  the  warehouseman  to  mix  grain 
purchased  and  stored,  and  sell  from  the  com- 
mon bin,  he  confers  upon  the  warehouseman 
an  apparent  title  and  right  to  sell,  and  is 
estopped  to  assert  his  own  title  against  an  in- 
nocent purchaser  in  the  usual  course  of  busi- 
ness. Preston  v.  Witherspoon,  109  Ind.  457, 
58  Am.  Rep.  417.  See  generally  the  title 
Warehouseman. 

1  Option  to  Pay  the  Market  Price. — South 
Australian  Ins.  Co.  v.  Randell,  L.  R.  3  P.  C. 
101,  Benedict  v.  Ker,  29  U.  C.  C.  P.  410; 
Rahilly  v.  Wilson,  3  Dill.  (U.S.)  420;  Ives  v. 
Hartley,  51  111.  520;  Lonergan  v.  Stewart,  55 
111.  44;  Richardson  v.  Olmstead,  74  111.  213; 
Grier  v.  Stout,  2  111.  App.  602;  Carlisle  v. 
Wallace,  12  Ind.  252,  74  Am.  Dec.  207; 
Johnston  v.  Browne,  37  Iowa  200;  Barnes  v. 


McCrea,  75  Iowa  267,  9  Am.  St.  Rep.  473; 
Jones  v.  Kemp,  49  Mich.  9;  Chase  v.  Wash- 
burn, 1  Ohio  St.  244,  59  Am.  Dec.  623. 

2.  Where  Wheat  is  Delivered  to  a  Miller  to  be 
returned  manufactured  into  flour,  the  trans- 
action is  a  bailment  and  not  a  sale.  Ashby  v. 
West,  3  Ind.  170;  Mallory  v.  Willis,  4  N."  Y. 
76;  Foster  v.  Pettibone,  7  N.  Y.  433,  57  Am. 
Dec.  530;  Inglebright  v.  Hammond,  19  Ohio 
337,  53  Am.  Dec.  430;  Slaughter  v.  Green,  1 
Rand.  (Va.)  3,  10  Am.  Dec.  488;  Stephenson 
v.  Ranney,  2  U.  C.  C.  P.  196.  To  the  same 
effect  is  Johnson  v.  Miller,  16  Ohio  431. 

And  it  has  been  held  that  in  such  case  the 
character  of  the  transaction  is  not  altered  by 
an  understanding  that  the  miller  is  not  bound 
to  return  flour  made  from  the  identical  wheat, 
but  may  deliver  flour  made  from  any  wheat  in 
the  mill.  Inglebright  v.  Hammond,  19  Ohio 
337,  53  Am.  Dec.  430;  Slaughter  v.  Green,  1 
Rand.  ( Va.)  3,  10  Am.  Dec.  488. 

The  Delivery  of  Logs  to  a  Sawmill  to  be  sawed 
into  boards  within  a  specified  time,  the  owner 
and  miller  each  to  have  one-half  the  boards, 
constitutes  a  bailment  merely,  and  the  bailor 
retains  his  general  property  in  the  logs  till  all 
are  manufactured  according  to  the  contract. 
Pierce  v.  Schenck,  3  Hill  (N.  Y.)  28.  See  also 
Rightmyer-'.  Raymond,  12  Wend.  (N.Y.)  51. 

So  the  delivery  of  logs  to  be  sawed  at  an 
agreed  price  is  a  bailment.  Gleason  v.  Beers, 
59  Vt-  581,  59  Am.  Rep.  757. 

Where  A  agreed  to  take  B's  logs,  saw  them 
into  boards  and  return  them  to  B,  who  was  to 
sell  them  and  allow  to  A  all  they  brought 
beyond  a  stipulated  amount,  this  was  held  to 
be  a  bailment  and  not  a  sale,  though  it  was 
expressly  agreed  that  the  logs  should  remain 
all  the  while  at  A's  risk.  Barker  v.  Roberts, 
8  Me.  101. 

Grain  to  he  Distilled. — See  also,  as  to  grain 
delivered  to  be  distilled,  Smith  v.  James,  7 
Cow.  (N.  Y.)  328. 

The  Delivery  of  Leather  to  be  Manufactured 

into  shoes  is  a  bailment  merely.  Mansfield 
v.  Converse,  8  Allen  (Mass.)  182;  Schenck  v. 
Saunders,  13  Gray  (Mass.)  37. 

Where  a  Contractor  Furnished  Timber  to  one 
A.,  a  carpenter,  to  be  used  in  building  a 
stage,  and  A.  was  to  receive  one-fourth  of  the 
clear  profit  and  a  certain  sum  per  week  while 
the  work  was  being  done,  it  was  held  that  this 
was  not  a  sale  of  the  timber  to  A.,  nor  any 
general  delivery  so  as  to  give  him  the  abso- 
lute disposition  of  it.  Collins  v.  Forbes,  3  T. 
R.  316. 

The  Delivery  of  Rough  Castings  to  be  manu- 
factured into  shears  is  a  bailment,  although 
the  blades  are  to  be  furnished  by  the  bailee. 
Mack  v.  Snell,  140  N.  Y.  193,  37  Am.  St.  Rep. 
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But  where  the  manufacturer  has  the  option  of  returning  the  manufactured 
product  or  the  money  value  of  the  materials,  or  receives  the  materials  at  a 
certain  rate  to  be  paid  in  commodities,  the  transaction  is  a  sale  and  not  a 
bailment.1 

3.  Bailment  with  Provision  for  Sale. — Where  personal  property  is  delivered 
by  the  owner  to  another,  with  the  understanding  that  the  latter  may  purchase 
it  on  compliance  with  certain  conditions,  and  if  he  pays  for  it  within  a  specified 
time  he  is  to  become  the  owner,  but  otherwise  he  is  to  pay  a  certain  sum  for 
the  use  of  the  property,  it  is  a  bailment  merely,  and  title  does  not  vest  in  the 
bailee  until  the  price  is  paid.2    So  also  where  property  is  delivered  to  be  sold 

.. 

See  generally  the  title  Contracts  of  Hire  ; 
and  see  infra,  this  title,  The  Various  Kinds 
of  Bailments — Bailments  for  Hire. 

The  Delivery  of  Milk,  to  be  Manufactured  into 
Butter  and  Cheese  for  the  owner,  constitutes  a 
bailment.  Elgin  First  Nat.  Bank  v.  Schween, 
127  111.  573  ;  Gerber  v.  Monie,  56  Barb.  (N.  Y.) 
652;  Stewart  v.  Stone,  127  N.  Y.  500. 

But  where  several  persons  delivered  milk  to 
a  cheese  factory,  to  be  thrown  into  the  com- 
mon mass  and  made  into  cheese  and  sold  by 
the  company,  each  person  to  be  charged  with 
the  expense  and  to  receive  a  share  of  the  prof- 
its in  proportion  to  the  milk  furnished  by  him, 
the  transaction  was  not  a  bailment,  but  a  sale 
of  the  milk  to  be  paid  for  in  a  certain  time  and 
manner.  Butterfield  v.  Lathrop,  71  Pa.  St. 
225. 

1.  Delivery  of  Wheat  to  be  Paid  for  in  Flour. — 

Where  wheat  is  delivered  to  a  miller  under  a 
contract  by  which  he  is  to  give  flour  therefor 
at  the  rate  of  one  barrel  of  flour  for  so  many 
bushels  of  wheat  received,  there  being  no  stip- 
ulation or  understanding  that  the  wheat  de- 
livered shall  be  kept  separate  from  other  grain, 
or  that  the  identical  wheat  shall  be  returned  in 
the  form  of  flour,  the  transaction  constitutes  a 
sale  and  not  a  bailment.  Ewing  v.  French,  1 
Blackf.  (Ind.)  170;  Woodward  v.  Semans,  125 
Ind.  330,  21  Am.  St.  Rep.  225;  Smith  v. 
Clark,  21  Wend.  (N.  Y.)  84,  34  Am.  Dec.  213 
{overruling  Seymour  v.  Brown,  19  Johns.  (N. 
Y.)  44)  ;  Baker  v.  Woodruff,  2  Barb.  (N.  Y.) 
520;  Norton  v.  Woodruff,  2  N.  Y.  153;  Tilt-'. 
Silverthorne,  11  U.  C.  B.  619.  See  also 
Wilson  v.  Cooper,  10  Iowa  565. 

Delivery  of  Yarn  to  be  Woven. — Where  A 
delivered  cotton  yarn  to  B,  on  a  contract  that 
the  same  should  be  manufactured  into  plaids, 
the  filling  to  be  furnished  by  B,  who  was  to 
weave  and  deliver  to  A,  in  payment  for  the 
yarn,  a  sufficient  number  of  yards  of  the  plaids 
at  fifteen  cents  per  yard,  to  equal  the  value  of 
the  yarn  at  sixty-five  cents  per  pound,  it  was 
held  that  by  the  delivery  of  the  yarn  to  B 
the  property  therein  vested  in  him.  Buffum 
v .  Merry,  3  Mason  (U.  S.)  478. 

DeUvery  of  Hides  to  a  Tanner,  under  an  agree- 
ment that  they  are  to  be  received  at  current 
prices,  and  when  tanned  returned  to  the  party 
delivering  them  and  sold  by  him,  the  proceeds, 
after  deducting  the  price  of  the  hides,  com- 
mission, and  interest  and  other  current  ex- 
penses, to  be  credited  to  the  tanner,  is  a  sale 
of  the  hides  to  him  and  not  a  bailment.  Jen- 
kins v.  Eichelberger,  4  Watts  (Pa.)  121,  28 
Am.  Dec.  691 ;  Prichett  v.  Cook,  62  Pa.  St. 


193.  Compare  Hyde  v.  Cookson,  21  Barb.  (N. 
Y.)  92,  in  which  a  similar  contract  was  con- 
strued as  a  contract  of  bailment. 

The  Delivery  of  Jewelers'  Sweepings  to  be  Re- 
fined, under  an  agreement  that  the  refiner 
shall  return  the  refined  product  or  pay  the 
value  thereof,  less  the  charge  for  refining,  is 
not  a  bailment  but  a  sale.  Austin  v.  Selig- 
man,  21  Blatchf.  (U.  S.)  506. 

Contract  a  Bailment  as  to  Materials  Not  Used.- 
Where  a  quantity  of  palm  leaf  was  delivered 
to  be  manufactured  into  hats,  and  the  party 
receiving  it  made  a  written  receipt  and  agree- 
ment to  get  it  worked  up  into  hats  or  return  it 
when  called  for,  and  to  account  for  it  at  a 
specified  price  if  used,  it  was  held  that  as  to 
the  leaf  not  worked  into  hats  the  transaction 
was  a  bailment  and  not  a  sale.  Brown  v. 
Hitchcock,  28  Vt.  452. 

2.  Bailment  with  Provision  for  Sale. — Kohler 
v.  Hayes,  41  Cal.  455  ;  Sargent  v.  Gile,  8  N. 
H.  325;  Porter  v.  Pettengill,  12  N.  H.  299; 
Jillson  v.  Wilbur,  41  N.  H.  106;  Partridge  v. 
Philbrick,  60  N.  H.  556;  Puffer,  etc.,  Mfg.  Co. 
v.  Baker,  104  N.  Car.  148;  Clark  v.  Jack,  7 
Watts  (Pa.)  375;  Rose  v.  Story,  1  Pa.  St.  190, 
44  Am.  Dec.  121;  Myers  v.  Harvey,  2  P.  & 
W.  (Pa.)  478,  23  Am.  Dec.  60;  Rowe  v.  Sharp, 
51  Pa.  St.  26;  Jones  v.  Wands,  1  Pa.  Super. 
Ct.  269;  Hamilton  v.  Billington,  163  Pa.  St. 
76;  Collins  v.  Bellefonte  Cent.  R.  Co.,  171 
Pa.  St.  243.  See  also  Barrett  v.  Pritchard,  2 
Pick.  (Mass.)  512,  13  Am.  Dec.  449,  and  see 
the  title  Conditional  Sales. 

The  delivery  of  property  to  be  kept  in  good 
order  and  returned  at  a  specified  time,  unless 
paid  for,  no  price  being  set,  is  a  bailment  and 
not  a  sale.    Frye  v.  Burdick,  67  Me.  408. 

Where  a  landlord  delivers  a  mule  to  his 
tenant  to  be  used  in  the  cultivation  of  the 
rented  lands,  the  tenant  to  have  the  privilege 
of  buying  the  mule,  but  no  time  or  price  be- 
ing set,  the  transaction  is  not  a  conditional 
sale  but  a  mere  bailment  with  the  option  of 
purchase',  and  a  purchaser  from  the  tenant 
without  notice  of  the  bailment  acquires  no. 
title.    McCall  v.  Powell,  64  Ala.  254. 

Bailment  or  Conditional  Sale — Pennsylvania 
Cases — In  Ott  v.  Sweatman,  166  Pa.  St.  217, 
the  Pennsylvania  cases  turning  on  the  ques- 
tion whether  a  particular  contract  was  a  bail- 
ment or  a  conditional  sale,  were  elaborately" 
reviewed  by  Jenkins,  J.,  in  the  court  below, 
whose  opinion  was  adopted  by  the  Supreme 
Court  on  appeal.  The  contract  before  the 
court  was  held  to  be  a  conditional  sale  and 
not  a  bailment,  and  in  his  opinion  Jenkins,  J., 
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for  the  owner  at  a  price  named,  and  by  a  specified  time,  and  if  not  sold  to  be 
returned  to  the  owner,  the  transaction  is  a  bailment  and  not  a  sale.1  But  the 
delivery  of  property  to  an  intended  purchaser,  who  is  to  have  the  use  thereof, 


said  :  "  There  are  many  cases  in  Pennsylvania 
in  which  lias  been  considered  the  liability  of 
goods  to  levy  and  sale  by  the  sheriff,  where 
the  claimant  has  parted  with  their  possession 
under  a  contract  with  the  execution  defend- 
ant, by  which  the  latter  has  or  may  become 
the  owner,  the  contract  preventing  or  at- 
tempting to  prevent  the  title  passing  with  the 
possession.  A  careful  examination  of  these 
cases  will  show  that  they  maybe  reduced  to 
two  classes,  one  in  which  the  goods  have  been 
bailed  to  the  defendant,  with  the  right  in  him 
to  purchase  them  during  the  continuance  of 
the  bailment  or  at  its  termination,  and  the 
other,  in  which  the  goods  have  been  delivered 
to  the  defendant,  under  a  contract  of  sale,  and 
the  seller  has  sought  to  retain  a  lien  on  them 
for  the  price.  In  the  former,  the  goods  are 
not  subject  to  the  levy  during  the  existence  of 
the  contract  of  bailment,  nor  until  the  title 
has  actually  vested  in  the  bailee;  in  the  latter 
they  are  subject  to  the  levy  so  soon  as  they 
reach  the  possession  of  the  purchaser,  though 
no  part  of  the  price  has  been  paid.  The  rea- 
son for  the  distinction  is  that,  in  a  bailment, 
by  the  change  of  possession,  no  title  to  the 
goods  passes,  and  the  necessities  of  life  re- 
quire that  bailments  should  be  allowed  and 
enforced  ;  but  where  the  possession  of  goods 
changes,  under  a  contract  which  is  essentially 
one  of  sale,  the  title  does  pass,  though  con- 
ditionally, and,  as  to  an  execution  creditor 
of  the  buyer,  will  be  held  to  have  passed  ab- 
solutely, and  the  seller  will  not  be  allowed  to 
enforce  the  condition,  as  a  lien  for  the  price, 
because  a  secret  lien  on  personal  property  is 
against  public  policy.  The  courts,  in  deter- 
mining whether  or  not  the  contract  was  one 
of  bailment,  or  one  of  sale  with  an  attempt  to 
retain  a  lien  for  the  price,  have  not  considered 
what  name  the  parties  have  given  to  the  con- 
tract, but  what  was  its  essential  character." 

The  court  recited  the  facts  in  the  following 
cases  as  belonging  to  the  former  class  :  Myers 
■v.  Harvey,  2  P.  &  W.  (Pa.)  478,  23  Am.  Dec. 
60;  Clark  v.  Jack,  7  Watts  (Pa.)  375;  M'Cul- 
lough  v.  Porter,  4  W.  &  S.  (Pa.)  177;  Lehigh 
Co.  v .  Field,  8  W.  &  S.  (Pa.)  232;  King  v. 
Humphreys,  10  Pa.  St.  217;  Chamberlain  v. 
Smith,  44  Pa.  St.  431  ;  Rowe  v.  Sharp,  51  Pa. 
St.  26;  Becker  v.  Smith,  59  Pa.  St.  469; 
Christ  v.  Kleber,  79  Pa.  St.  290;  Enlow  v. 
Klein,  79  Pa.  St.  488;  Christie's  Appeal,  85 
Pa.  St.  463;  Dando  v.  Foulds,  105  Pa.  St.  74; 
Edward's  Appeal,  105  Pa.  St.  103;  and  Ditman 
■v .  Cottrell,  125  Pa.  St.  606. 

And  the  following,  as  belonging  to  the 
second  class:  Martin  v.  Mathiot,  14  S.  &  R. 
(Pa.)  214,  16  Am.  Dec.  491  ;  Jenkins  v.  Eichel- 
berger,  4  Watts  (Pa.)  121,28  Am.  Dec.  691 ; 
Prichett  v.  Cook,  62  Pa.  St.  193 ;  Haak  v. 
Linderman,  64  Pa.  St.  499,  3  Am.  Rep.  612; 
Stadtfeld  v.  Huntsman,  92  Pa.  St.  53,  37  Am. 
Rep.  661 ;  Brunswick,  etc.,  Co.  v.  Hoover,  95 
Pa.  St.  508,  40  Am.  Rep.  674;  Forrest  v.  Nel- 
son, 108  Pa.  St.  481;  Peek  v.  Heim,  127  Pa. 


St.  500,  14  Am.  St.  Rep.  865 ;  Farquhar  v. 
McAlevy,  142  Pa.  St.  233,  24  Am.  St.  Rep.  497. 

The  Delivery  of  Cattle  to  be  Kept  and  Used  for 
"Hire  for  a  certain  time  and  then  to  be  returned, 
the  hirer  having  the  privilege  of  purchasing 
them  at  a  stipulated  price,  is  a  bailment  and 
not  a  conditional  sale  of  the  cattle.  Cham- 
berlain 7' .  Smith,  44  Pa.  St.  431. 

Agreement  to  Sell.  —  An  agreement  by  the 
owner  of  machinery  to  sell  the  same  to  a  cer- 
tain person  upon  receipt  of  the  purchase 
money,  and  a  lease  to  the  latter  of  the  mill  in 
which  the  machinery  is,  do  not  constitute  such 
person  the  owner  of  the  machinery,  but  a 
bailee  merely.  Henry  v.  Patterson,  57  Pa. 
St.  346. 

Delivery  of  Sewing  Machine. — Where  A  re- 
ceived from  B  a  sewing  machine,  and  gave 
him  a  receipt  therefor  in  which  he  agreed  to 
safety  keep  and  carefully  use  the  same  and  not 
remove  it  from  the  county,  and  after  the  ex- 
piration of  three  months  to  return  it  to  B  free 
of  charge  and  encumbrance,  with  the  further 
understanding  that  if  A,  within  the  three 
months,  should  pay  to  B  sixty  dollars,  said 
writing  should  be  null  and  void  and  B  should 
execute  a  bill  of  sale  of  the  machine,  it  was 
held  that  the  contract  was  one_- of  bailment 
and  not  of  sale,  and  the  title  to  the  machine 
remained  in  B,who  had  a  right  to  replevy  it 
when  A  parted  with  the  possession,  whether 
the  three  months  had  expired  or  not.  Dunlap 
v.  Gleason,  16  Mich.  158,  93  Am.  Dec.  231. 
To  the  same  effect  is  Whitney  McConnell, 
29  Mich.  12. 

Bailment  Convertible  into  Sale. — The  de- 
livery of  goods  with  the  understanding  that 
the  party  receiving  them  may,  at  his  option, 
appropriate  them  to  his  own  use  and  pay 
their  value,  is  a  bailment  convertible  into  a 
sale  at  the  option  of  the  bailee,  and  when  so 
converted  the  original  bailor  may  sue  in  as- 
sumpsit for  goods  sold  and  delivered.  Moses 
■v.  Taylor,  6  Mackey  (D.  C.)  255. 

Change  from  Sale  to  Bailment. — An  execu- 
tory contract  of  sale  may  be  changed  by  the 
parties  into  a  bailment,  with  an  alternative  of 
future  conversion  into  a  sale  on  compliance 
with  stipulated  conditions.  Goss  Printing 
Press  Co.  v.  Jordan,  171  Pa.  St.  474;  follow- 
ing Rowe  v.  Sharp,  51  Pa.  St.  26;  Hamilton 
v.  Billington,  163  Pa.  St.  76. 

A  sale  is  not  converted  into  a  bailment  by 
a  clause  in  the  contract  that  "  goods  not  sold 
this  year  will  be  carried  on  next  year's  ac- 
count," this  being  merely  an  extension  of  the 
time  of  payment.  Barnes  v.  Morse,  38  111. 
App.  276. 

1.  Middleton  v.  Stone,  111  Pa.  St.  589. 
Delivery  to  Creditor  for  Sale. — Where  a  debtor 
delivers  personal  property  to  his  creditor  to 
sell,  to  pay  himself  with  the  proceeds  and  dis- 
tribute the  residue  to  certain  persons,  the 
transaction  is  not  a  sale  but  a  bailment. 
Bourg  v.  Lopez,  36  La.  Ann.  439.  See  also 
Hyatt  v.  Argenti,  3  Cal.  151. 
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the  owner,  however,  retaining  his  right  therein,  and  the  right  to  reclaim  the 
property  if  not  paid  for,  is  a  conditional  sale,  and  not  a  bailment.1 

III.  The  Various  Kinds  of  Bailments  2 —  1.  In  General. —  According  to  the 
most  approved  classification,  bailments  are  divided  into  three  general  classes: 
First,  those  for  the  sole  benefit  of  the  bailor,  or  of  a  third  person  represented 
by  him ;  second,  those  for  the  sole  benefit  of  the  bailee,  or  of  some  one  whom 
he  represents ;  and,  third,  those  for  the  benefit  of  both  parties.3 

2.  Bailments  for  Benefit  of  Bailor — a.  Deposit. — A  deposit  {deposit um)  is 
usually  defined  as  a  naked  bailment  of  personal  property,  to  be  kept  for  the 
depositor  without  reward,  and  to  be  returned  when  he  requires  it.4 

b.  Mandate. — A  mandate  {mandatum)  is  a  bailment  of  personal  property 
in  regard  to  which  the  bailee  engages  to  do  some  act  without  reward.5 

3.  Bailments  for  Benefit  of  Bailee — Gratuitous  Loan. — A  gratuitous  loan 
{commodatum)  is  a  bailment  of  an  article  for  a  certain  time,  to  be  used  by  the 
bailee  without  paying  for  the  use.6 


1.  Haak  v.  Linderman,  64  Pa.  St.  499,  3 
Am.  Rep.  612. 

2.  It  is  designed  here  to  attempt  but  little 
more  than  a  definition  of  the  several  kinds  of 
bailments.  A  full  treatment  of  each  will  be 
found  under  its  appropriate  title. 

3.  The  Classification  of  Bailments  adopted  in 
the  text  is  now  generally  accepted,  and  is  the 
one  made  by  Judge  Story,  though  it  had  been 
previously  made  in  effect  by  Sir  William  Jones 
in  his  discussion  of  the  diligence  required  of 
a  bailee.  Story  on  Bailments,  §  3  ;  Schouler's 
Bailments  &  Carriers,  §  14;  Jones  on  Bail- 
ments, 10,  11,  25,  26. 

Exceptional  Bailments. — There  are  certain 
instances  of  bailments  which,  on  account  of 
the  exceptional  rules  peculiar  to  them  as  to 
the  rights,  duties,  and  responsibilities  of  the 
bailees  as  determined  by  public  policy,  re- 
quire special  treatment,  and  to  that  extent 
constitute  exceptions  to  the  general  classifica- 
tion. Such  bailees  are  postmasters,  innkeepers, 
and  common  carriers.  Story  on  Bailments, 
§  460  ;  Schouler's  Bailments  and  Carriers,  §  14. 
The  law  appertaining  to  these  will  be  found 
under  the  appropriate  titles.  See  the  titles 
Postal  Laws;  Inns  and  Innkeepers; 
Common  Carriers. 

Lord  Holt's  Classification. — Lord  Holt,  who 
was  the  first  to  attempt  to  reduce  the  English 
law  of  bailments  to  a  system,  classifies  bail- 
ments as  follows  : 

1.  Depositum,  or  a  naked  bailment  of  goods 
delivered  by  one  man  to  another  to  keep  for 
the  use  of  the  bailor. 

2.  Commodatum,  where  useful  goods  are 
lent  to  the  bailee  gratis,  to  be  used  by  him 
and  returned  in  specie. 

3.  Locatio-conductio,  where  goods  are  left 
with  the  bailee  to  be  used  by  him  for  hire. 

4.  Vadium,  where  goods  are  delivered  to 
the  bailee  as  a  pawn  to  be  security  for  money 
borrowed  by  the  bailee. 

5-  Locatio  opcris  facicndi,  where  goods  are 
delivered  to  be  carried,  or  something  is  to  be 
done  about  them  by  the  bailee  for  a  reward 
paid  by  the  bailor. 

6.  Mandatum,  where  goods  are  delivered 
to  some  one  who  is  to  do  something  about 
them  gratis.  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  1  Smith's  L.  Cas.  199. 


Sir  William  Jones  Classifies  Bailments  as  fol- 
lows : 

1.  Deposition,  or  deposit. 

2.  Mandatum,  or  commission  without  rec- 
ompense. 

3.  Commodatum,  or  gratuitous  loan  for  use. 

4.  Pignori  accept  um ,  or  pledge. 

5.  Locatmn,  or  hiring  for  reward,  this  be- 
ing subdivided  into: 

a.  Locatio  ret,  in  which  the  hirer  gains  a 
temporary  use  of  the  thing  hired. 

b.  Locatio  open's  facicndi,  in  which  some- 
thing is  to  be  done  to  the  thing  bailed. 

c.  Locatio  opcris  merciitm  vehendarum, 
where  the  thing  bailed  has  to  be  carried  from 
place  to  place. 

Jones  on  Bailments  36;  2  Kent  Com.  558; 
Todd  v.  Figley,  7  Watts  (Pa.)  542;  Krause  v. 
Com.,  93  Pa.  St.  418,  39  Am.  Rep.  762. 

4.  Deposit. — Jones  on  Bailments  36,  117; 
Hale  v.  Rawallie,  8  Kan.  136;  Lyons  First 
Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278. 

A  deposit  is  a  bailment  of  goods  to  be  kept 
by  the  bailee  without  reward,  and  delivered 
according  to  the  object  or  purpose  of  the 
original  trust.    Story  on  Bailments,  §  41. 

For  a  Full  Discussion  of  this  topic,  see  the 
title  Deposit. 

5.  Mandate. — Story  on  Bailments,  §  137, 
Bronnenburg  v.  Charman,  80  Ind.  475  ;  Storer 
v.  Gowen,  18  Me.  174. 

Distinguished  from  Deposit. — A  mandate  re- 
sembles a  deposit  in  that  both  are  bailments 
without  reward,  in  which  the  bailee  has  the 
custody  of  the  thing  bailed  and  is  required  to 
bestow  a  certain  amount  of  labor  or  attention 
upon  it.  The  distinction  between  them  is, 
that  in  the  case  of  a  deposit  the  principal  ob- 
ject of  the  parties  is  the  custody  of  the  thing, 
and  the  service  and  labor  are  merely  accesso- 
rial, while  in  the  case  of  a  mandate  the  labor 
and  service  are  the  principal  objects  of  the 
parties,  and  the  custody  is  merely  accessorial. 
Story  on  Bailments,  §  140;  Montgomery  v. 
Evans,  8  Ga.  178. 

For  a  Full  Discussion  of  this  subject,  see  the 
title  Mandate. 

6.  Gratuitous  Loan. — 2  Kent  Com.  573. 

To  Constitute  a  Bailment  of  This  Kind  there 
must  be  a  thing  lent;  it  must  be  lent  gratui- 
tously ;  it  must  be  lent  primarily  for  the  use  of 
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4.  Bailments  for  Benefit  of  Both  Parties — a.  Pledge. — A  pledge  or  pawn 
KP'£"US)  >s  a  bailment  of  personal  property  as  a  security  for  some  debt  or 
engagement.1 

b.  BAILMENTS  FOR  Hire. —  Bailments  for  hire  (locatio-conductid)  comprise 
all  those  classes  of  bailments  in  which  the  bailee  hires  the  use  of  the  bailed 
article  (locatio  rei),  or  in  which  he  is  hired  by  the  bailor  to  perform  or  bestow 
some  labor  or  services  upon  it  (locatio  operis).  Bailments  of  the  latter  class 
are  of  two  kinds:  first,  the  hire  of  services  to  be  performed  upon  the  bailed 
article  (locatio  opcris  faciendi),  which  may  be  either  this  class  of  bailments 
strictly  so  called,  or  the  hire  of  care  and  attention  in  respect  to  the  thing 
bailed  (locatio  custodies);  second,  the  carriage  of  goods  for  hire  (locatio  mercium 
ve/icndaruw).2 

Accessorial  Bailment. — There  is  another  sort  of  bailment  for  hire  not  specially 
mentioned  in  the  above  classification,  but  of  very  common  occurrence,  viz., 
the  bailment  of  wearing  apparel  and  personal  effects  accessory  to  the  perform- 
ance by  the  bailee  of  some  personal  service  to  the  bailor.  In  this  case  the  bail- 
ment is  incidental  to  some  other  and  principal  transaction,  but  as  the  bailee 
impliedly  invites  the  making  of  the  one,  and  receives  compensation  for  his 
services,  the  law  holds  him  responsible  for  ordinary  diligence  in  the  performance 
of  the  other,  which  is  its  necessary  consequent.3 

IV.  Duties,  Liabilities,  and  Rights  of  Parties — 1.  Of  the  Bailee  in  Respect 
to  the  Bailor  —  a.  Responsibility  for  Care  of  Thing  Bailed  —  (i)  In 
General. — Obviously,  the  most  important  question  in  the  law  of  bailments  is 
to  determine  accurately  the  obligations  imposed  by  the  acceptance  of  the 
trust  and  the  liabilities  which  are  incurred  by  their  breach.  And  first  there  is 
to  be  considered  the  diligence  required  of  bailees,  in  respect  to  the  care  of  the 
thing  bailed  and  the  liability  which  is  incurred  by  negligence;  but  before  doing 
so,  it  will  be  necessary  to  define,  as  accurately  as  the  nature  of  the  subject 
permits,  the  several  degrees  of  diligence  and  negligence  which  are  recognized 
in  the  law  of  bailments. 

(2)  The  Several  Degrees  of  Diligence  and  Negligence  Considered — Diligence — 
Classified  and  Defined. — It  has  been  justly  said  that  there  are  infinite  shades  of  care 
or  diligence,  from  the  slightest  momentary  thought  or  transient  glance  of 

the  bailee ;  and  the  specific  article  must  be  re-  case  whether  a  bailment  is  intended  ,  to  be 

turned  at  the  termination  of  the  bailment.    In  gratuitous  or  not.    Kincheloe  ».  Priest,  89 

this  last  respect  it  differs  from  a  mutuant,  or  Mo.  240,  58  Am.  Rep.  117;  Mariner?*.  Smith, 

loan  for  consumption,  where  the  thing  bor-  5  Heisk.  (Tenn.)  203 ;  Lobenstein  v.  Pritchett, 

rowed,  such  as  corn,  wine,  oil,  money,  etc.,  is  8  Kan.  213;   Cullen  v.  Lord,  39  Iowa  302; 

to  be  returned  in  kind,  title  to  the  specific  ar-  Knox  v.  Rives,  14  Ala.  249,  48  Am.  Dec.  97. 

ticle  passing  to  the  borrower.    Story  on  Bail-  Presumption  as  to  Common  Carriers. — When 

ments,      223-228,47,  Jones  on  Bailments  74.  goods  are  delivered  to  a  common  carrier  the 

See   supra,  this  title,    Bailment   Distin-  presumption  is  that  he  the  bailment  is  for  hire, 

guished  from  Sale.  and  if  the  carrier  claims  exemption  from  lia- 

He  Who  Borrows  the  Horse  of  Another  for  use  bility  on  the  ground  that  the  bailment  was 

without  compensation  is  a  gratuitous  bailee,  gratuitous,  and  that  he  was  only  liable  for  gross 

and  the  expense  incurred  by  him  for  its  keep-  neglect,  the  burden  of  proof  is  upon  him  to 

ing  is  not  a  compensation  to  the  lender  which  show  it.    Winne  v.  Illinois  Cent.  R.  Co.,  31 

changes  the  gratuitous  character  of  the  bail-  Iowa  583. 

ment.    Bennett  v.  O'Brien,  37  111.  250.  Consideration.  —  The  benefit,  such  as  will 

1.  Bailment  for  Benefit  of  Both  Parties — Pledge.  distinguish  a  locatum  from  a  depositum ,  need 
— Story  on  Bailments,  7,  286,  300.  See  the  not  necessarily  be  certain  ;  it  may  be  contin- 
title  Pledge  and  Collateral  Security;  gent,  uncertain,  and  indirect,  as  in  other 
Pawnbrokers.  cases  of  contracts.    The  nature,  amount,  and 

2.  Bailments  for  Hire.— Story  on  Bailments,  adequacy  of  the  consideration  are  immaterial. 
(j  307;  Schouler  on  Bailments  and  Carriers,  It  is  sufficient  if  the  consideration  be  of  some 
\  87.  See  the  titles  Contracts  of  Hire  ;  value,  though  slight,  or  of  a  nature  which 
Carriers  of  Goods;  Common  Carriers.  may  inure  to  the  benefit  of  the  party  making 

Whether  a  Bailment  Is  Gratuitous  or  Not  Is  a  the   promise.    Newhall  v.  Paige.   10  Gray 

Question  of  Fact. — It  is  the  province  of  the  (Mass.)  368. 

jury  to  determine  from  all  the  evidence  of  the  3.  Jones  on  Bailments  56. 
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attention  to  the  most  vigilant  anxiety  and  solicitude;  but  extremes  are  in  this 
case,  as  in  most  others,  inapplicable  to  practice.1  The  diligence  required  by 
law  lies  between  these  extremes,  and  is  commonly  divided  into  three  degrees: 
ordinary,  extraordinary,  and  slight. 

Ordinary  Diligence  is  that  diligence  which  men  of  common  prudence  exercise 
about  their  own  affairs  in  the  age  and  country  in  which  they  live. 

Extraordinary  or  Great  Diligence  is  that  diligence  which  very  prudent  persons 
take  of  their  own  concerns. 

Slight  Diligence  is  that  diligence  which  persons  of  less  than  common  prudence, 
or  of  any  prudence  at  all,  take  of  their  own  concerns.2 

Degrees  of  Negligence. — As  there  are  degrees  of  diligence,  so  also  are  there 
corresponding  degrees  of  negligence,  which  are  commonly  distinguished  as 
ordinary,  slight,  and  gross  negligence,  these  being  defined  as  the  want  of 
ordinary,  great,  or  slight  diligence  respectively.3  It  has  been  much  ques- 
tioned by  some  authorities  whether  these  terms  can  be  usefully  applied  in 
practice,  since  these  expressions  are  indicative  rather  of  the  degree  of  care  and 
diligence  which  is  due  from  a  party  and  which  he  fails  to  manifest,  than  of  the 
amount  of  inattention  or  carelessness  which  he  exhibits.4    But  however  this 


1.  Jones  on  Bailments  5. 

2.  Story  on  Bailments,  11,  16;  2  Parsons 
on  Contracts  87;  Union  Pac.  R.  Co.  v.  Rol- 
lins, 5  Kan.  180;  Hale  -'.  Rawallie,  8  Kan.  136. 

3.  Degrees  of  Negligence. — Jones  on  Bail- 
ments 26  ;  Story  on  Bailments,  §  17  ;  Schouler's 
Bailments  and  Carriers,  §§  15,  35, 

Degrees  of  Negligence  Defined  and  Distin- 
guished.— Gross  neglect  consists  in  the  omis- 
sion of  that  care  which  even  inattentive  and 
thoughtless  men  never  fail  to  take  of  their 
own  property.  Ordinary  neglect  is  the  want 
of  that  diligence  which  the  generality  of  man- 
kind use  in  their  own  concerns.  Slight  neglect 
is  the  omission  of  that  care  which  very  atten- 
tive and  vigilant  persons  take  of  their  own 
goods.  Jones  on  Bailments  24;  Tompkins  v. 
Saltmarsh,  14  S.  &  R.  (Pa.)  275. 

Ordinary  Negligence  is  the  omission  to  do 
that  which  a  reasonable  man,  guided  by  those 
considerations  that  ordinarily  regulate  the 
conduct  of  human  affairs,  would  have  done 
under  the  same  circumstances.  Bunnell  v. 
Stern,  122  N.  Y.  539,  19  Am.  St.  Rep.  519. 

The  Term  "Gross  Negligence"  has  no  very 
precise  or  definite  meaning.  Jenkins  v.  Mot- 
low,  1  Sneed  (Tenn.)  248,  60  Am.  Dec.  154; 
Colyar  v.  Taylor,  1  Coldw.  (Tenn.)  372; 
Griffith  v.  Zipperwick,  28  Ohio  St.  388. 

The  term  has  sometimes  been  negatively  de- 
fined as  that  sort  of  negligence  for  which  the 
law  holds  a  gratuitous  bailee  responsible. 
Austin  v.  Manchester,  etc.,  R.  Co.,  11  Eng. 
L.  &  Eq.  506 ;  Giblin  v.  McMullen,  L.  R.  2  P. 
C-  317- 

Gross  Negligence  as  Evidence  of  and  Distin- 
guished from  Fraud. — According  to  Sir  William 
Jones  gross  neglect  is  in  practice  considered  as 
equivalent  to  fraud.     Jones  on  Bailments  24. 

In  respect  to  gross  negligence  it  is  often 
said  that  it  is  equivalent  to  fraud,  and  is  evi- 
dence of  fraud.  That  it  may,  in  certain  cases, 
afford  a  presumption  of  fraud,  and  indeed 
that  in  very  gross  cases  it  may  approach  so 
near  as  to  be  almost  undistinguishable  from 
it,  may  be  admitted,  especially  when  the  facts 
seem  hardly  consistent  with  any  honest  inten- 


tion. But  that,  generally,  gross  negligence 
and  fraud  are  convertible  terms,  is  a  doctrine 
not  supported  by  any  just  inference  from  the 
authorities  in  the  common  law.  Story  on 
Bailments,  §  19. 

Gross  negligence  on  the  part  of  a  gratui- 
tous bailee,  though  not  fraud,  is  in  legal  effect 
the  same  thing.  National  Bank  v.  Graham, 
100  U.  S.  699;  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168. 

The  distinction  between  negligence  and 
fraud  is  well  presented  by  Beardsley,  J.,  in 
Gardner  v.  Heartt,  3  Den.  (N.  Y.)  232: 
"  Fraud  and  negligence  are  by  no  means 
identical  in  their  nature  or  effect.  Fraud  is  a 
deceitful  practice  or  wilful  device  resorted  to 
with  intent  to  deprive  another  of  his  right,  or 
in  some  manner  to  do  him  an  injury.  It  is 
always  positive ;  the  mind  concurs  with  the 
act;  what  is  done  is  done  designedly  and 
knowingly.  But  in  negligence,  whatever  may 
be  its  grade,  there  is  no  purpose  to  do  a 
wrongful  act,  or  to  omit  the  performance  of 
a  duty.  There  is,  however,  an  absence  of 
proper  attention,  care,  or  skill.  It  is  strictly 
nonfeasance,  not  malfeasance.  This  is  the 
general  idea,  and  it  marks  the  distinction  be- 
tween negligence  and  fraud.  In  the  first,  there 
is  no  positive  intention  to  do  a  wrongful  act ; 
but  in  the  latter,  a  wrongful  act  is  ever  de- 
signed and  intended.  Negligence,  in  its  vari- 
ous degrees,  ranges  between  pure  accident 
and  actual  fraud,  the  latter  commencing  where 
negligence  ends.  Negligence  is  evidence  of 
fraud,  but  still  is  not  fraud." 

4.  Negligence  and  Gross  Negligence  Indis- 
tinguishable.— In  Hinton  v.  Dibbin,  2  B. 
646,  42  E.  C.  L.  847,  Lord  Denman,  C.  J., 
said  that  it  may  well  be  doubted  whether, 
between  gross  negligence  and  negligence 
merelv,  any  intelligible  distinction  exists. 

So  "in  Wilson  -'.  Brett,  11  M.  &  W.  113, 
Rolfe,  B.,  remarked  that  he  could  see  no  dif- 
ference between  negligence  and  gross  negli- 
gence; that  it  was  the  same  thing  with  the 
addition  of  a  vituperative  epithet. 

Again,  in  Lord  v.  Midland  R.  Co.,  L.  R.  2 
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be  in  the  case  of  negligence  generally,  and  however  difficult  it  may  be  to 
y  these  terms  always  with  even  approximate  accuracy  to  the  negligence  of 
a  bailee,  the  distinctions  above  made  have  long  received  the  sanction  of  courts 
and  text  writers  of  the  highest  authority,  and  have  become  a  well-recognized 
part  of  the  law  of  bailments. 

Diligence  or  Negligence  Question  of  Fact. — It  will  be  observed  from  the  definitions 
of  the  several  degrees  of  diligence  and  negligence,  that  although  the  standard 
may  be  uniform  in  respect  to  the  principle,  it  must  necessarily  be  variable  in 
respect  to  the  facts.  Indeed,  what  constitutes  diligence  in  any  degree  is  more 
a  question  of  fact  than  of  law.1  Whether  the  appropriate  degree  of  diligence 
has  been  exercised  must  be  determined  by  the  jury  from  the  circumstances  of 
each  particular  case,  such  as  the  age,  country,  and  actual  state  of  society  in 
which  the  bailee  lives;  the  usages  and  customs  of  trade,  the  nature  and  value 
of  the  thing  bailed,  and  its  liability  to  loss  or  injury. 3 


C.  P.  339,  Willes,  J.,  said  that  any  negli- 
gence is  gross  in  one  who  undertakes  a  duty 
and  fails  tc  perform  it.  See  also  Grill  v. 
General  Iron  Screw  Collier  Co.,  L.  R.  I  C. 
P.  600;  Mariner  v.  Smith,  5  Heisk.  (Tenn.) 
203. 

In  New  York  Cent.  R.  Co.  v.  Lockwood, 
17  Wall.  (U.  S.)  382,  the  court,  by  Bradley, 
J.,  said  •  "  We  have  already  adverted  to  the 
tendency  of  judicial  opinion  adverse  to  the 
distinction  between  gross  and  ordinary  negli- 
gence. Strictly  speaking,  these  expressions 
are  indicative  rather  of  the  degree  of  care  and 
diligence  which  is  due  from  a  party  and  which 
he  fails  to  perform,  than  of  the  amount  of  in- 
attention, carelessness,  or  stupidity  which  he 
exhibits.  If  very  little  care  is  due  from  him, 
and  he  fails  to  bestow  that  little,  it  is  called 
gross  negligence.  If  very  great  care  is  due, 
and  he  fails  to  come  up  to  the  mark  required, 
it  is  called  slight  negligence.  And  if  ordi- 
nary care  is  due,  such  as  a  prudent  man  would 
exercise  in  his  own  affairs,  failure  to  bestow 
that  amount  of  care  is  called  ordinary  negli- 
gence. In  each  case  the  negligence,  what- 
ever epithet  we  give  it,  is  failure  to  bestow 
the  care  and  skill  which  the  situation  de- 
mands, and  hence  it  is  more  strictly  accurate 
perhaps  to  call  it  simply  '  negligence  ;'  and  this 
seems  to  be  the  tendency  of  modern  author- 
ities." 

"  The  theory  that  there  are  three  degrees 
of  negligence  described  by  the  terms  'slight,' 
'ordinary,'  and  'gross,'  has  been  introduced 
into  the  common  law  from  some  of  the  com- 
mentators on  the  Roman  law.  It  may  be 
doubted  if  these  terms  can  be  usefully  ap- 
plied in  practice.  Their  meaning  is  not  fixed 
or  capable  of  being  so.  One  degree  thus 
described  not  only  may  be  confounded  with 
another,  but  it  is  quite  impracticable  exactly 
to  distinguish  them.  Their  signification  nec- 
essarily varies  according  to  circumstances,  to 
whose  influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real  excep- 
tions that  the  rules  themselves  can  scarcely 
be  said  to  have  a  general  operation."  Per 
Curtis,  J.,  in  The  Steamboat  New  World  v. 
King,  16  How.  (U.  S.)  474. 

1.  Diligence  or  Negligence  Question  of  Fact — 
England. — Doorman  v.  Jenkins,  2  Ad.  &  El. 
256,  29  E.  C.  L.  80. 


Florida. — West  v.  Blackshear,  20  Fla.  457. 

Georgia. — McNabb  v.  Lockhart,  18  Ga.  495. 
Compare  Morel  v.  Roe,  R.  M.  Charlt.  (Ga.)  19. 

Illinois. — Skelleyt'.  Kahn,  17  111.  170;  Gray 
v.  Merriam,  148  111.  179,  39  Am.  St.  Rep.  172, 
affirming  46  111.  App.  337. 

Kansas. — Union  Pac.  R.  Co.  v.  Rollins,  5 
Kan.  167. 

Kentucky. — Green  v.  Hollingsworth,  5  Dana 
(Ky.)  173,  30  Am.  Dec.  680. 

Maine. — Storer  v.  Gowen,  18  Me.  174. 

Massachusetts. — Conway  Bank  v.  American 
Express  Co.,  8  Allen  (Mass.)  512. 

North  Carolina. — Rowland  v.  Jones,  73  N. 
Car.  52. 

Ohio. — Griffith  v.  Zipperwick,  28  Ohio  St. 

388. 

Pennsylvania. — Tompkins  v.  Saltmarsh,  14 
S.  &  R.  (Pa.)  275;  Erie  Bank  v.  Smith,  3 
Brews.  (Pa.)  9;  Lancaster  County  Nat.  Bank;  . 
Smith,  62  Pa.  St.  47;  Carlisle  Fi'rst  Nat.  Bank 
v.  Graham,  79  Pa.  St.  106,  21  Am.  Rep.  49. 

South  Carolina. — Glover  v.  Burbidge,  27  S. 
Car.  305. 

Texas. — Fulton  v.  Alexander,  21  Tex.  148. 
Virginia. — Carrington  -•.  Ficklin,  32  Gratt. 
(Va.)67o. 

In  cases  of  bailment,  what  is  due  care  is  a 
question  to  be  decided  by  the  court;  whether 
the  bailee  has  exercised  such  care  is  a  question 
for  the  jury.  Rowland  v.  Jones,  73  N.  Car.  52. 

For  a  General  Discussion  of  negligence  as  a 
question  of  law  or  fact,  see  the  title  Negli- 
gence. 

2.  What  Constitutes  Diligence,  Dependent  upon 

Circumstances — United  States.  —  Tracy  v. 
Wood,  3  Mason  (U.  S.)  132. 

Colorado. — Fidelity  Invest.  Co.  v.  Carico, 
1  Colo.  App.  292. 

Delaware.  —  Chase  v.  Maberry,  3  Harr. 
(Del.)  266. 

Illinois. — Gray  v.  Merriam,  148  111.  179,  39 
Am.  St.  Rep.  172,  affirming  46  III.  App.  337. 

Maine. — Storer  v.  Gowen,  18  Me.  174. 

Missouri. — Johnson  v.  Ruth,  34  Mo.  App. 
659;  Eddy  v.  Livingston,  35  Mo.  487,  88  Am. 
Dec.  122. 

Neiv  Tork. — Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278. 

Ohio.— Griffith  v.  Zipperwick,  28  Ohio  St. 

388. 

Pennsylvania. — Tompkins  v.  Saltmarsh,  14 
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(3)  General  Liability  of  the  Several  Classes  of  Bailees — (a)  In  General. — Having 
ascertained  the  nature  and  defined  the  various  degrees  of  diligence  and 
negligence,  there  is  next  to  be  considered  the  manner  in  which  the  law  applies 
them  to  the  different  sorts  of  bailments. 

Reasons  for  Diverse  Liability. — Although  every  bailment  imposes  a  responsibility 
upon  him  who  accepts  the  Lrust,  it  must  be  obvious  upon  the  slightest  consid- 
eration that  the  obligations  of  the  various  classes  of  bailees  must  be  very 
different,  for  it  would  indeed  be  unreasonable  to  suppose  that  a  depositary  who 
accepts  the  charge  of  goods  merely  as  an  accommodation  to  another  should 
be  liable  for  the  same  vigilant  care  of  them  as  a  borrower  for  his  own  exclusive 
benefit ;  or  that  a  mandatory  who  gives  his  services  gratuitously  should  have 
the  same  responsibilities  fastened  on  him  as  a  bailee  for  hire  who  receives  a 
suitable  and  adequate  reward  for  his  vigilance.1 

(b)  Responsibilities  of  the  Several  Classes  Distinguished. — Appreciating  this  difference 
the  law,  having  regard  to  the  benefit  received  from  the  transaction,  measures 
the  responsibility  of  the  several  classes  of  bailees  according  to  the  following 
rule : 

When  the  Bailment  Is  for  the  Sole  Benefit  of  the  Bailor,  the  bailee  being  without  reward, 
the  law  requires  of  the  latter  only  slight  diligence,  and  holds  him  responsible 
only  for  losses  attributable  to  his  gross  neglect.2 


S.  &  R.  (Pa.)  275;  Erie  Bank  v.  Smith,  3 
Brews.  (Pa.)  9. 

Tennessee. — Colyar  v.  Taylor,  1  Coldw. 
(Term.)  372 ;  Mariner  v.  Smith,  5  Heisk. 
(Tenn. )  203  ;  Kelton  v.  Taylor,  1 1  Lea  (Tenn.) 
264,  47  Am.  Rep.  284. 

Vermont . — Briggs  v.  Taylor,  28  Vt.  180. 

Diligence  Affected  by  Nature,  Bulk,  and  Value 
of  Article. — "What  constitutes  ordinary  dili- 
gence may  also  be  materially  affected  by  the 
nature,  the  bulk,  and  the  value  of  the  articles. 
A  man  would  not  be  expected  to  take  the  same 
care  of  a  bag  of  oats  as  of  a  bag  of  gold  ;  of  a  bale 
of  cotton  as  of  a  box  of  diamonds  or  other  jew- 
elry ;  of  a  load  of  common  wood  as  of  a  box  of 
rare  paintings  ;  of  a  rude  block  of  marble  as  of 
an  exquisitely-sculptured  statue.  The  value 
especially  is  an  important  ingredient  to  be 
taken  into  consideration  upon  every  question 
of  negligence ;  for  that  maybe  gross  negli- 
gence in  the  case  of  a  parcel  of  extraordinary 
value,  which  in  the  case  of  a  common  parcel 
would  not  be  so.  The  degree  of  care  which  a 
man  may  reasonably  be  required  to  take  of 
any  thing  must,  if  we  are  at  liberty  to  con- 
sult the  dictates  of  common  sense,  essentially 
depend  upon  the  quality  and  value  of  the 
thing  and  the  temptation  thereby  afforded  to 
theft.  The  bailee  therefore  ought  to  propor- 
tion his  care  to  the  injury  or  loss  which  is 
likely  to  be  sustained  by  any  improvidence 
on  his  part."    Story  on  Bailments,  §  15. 

In  an  action  by  a  letter  carrier  against  a  hotel 
clerk  for  the  value  of  the  contents  of  a  regis- 
tered letter,  addressed  to  a  guest,  which  the 
carrier  had  delivered  to  the  clerk,  and  which 
was  lost  by  his  carelessness,  in  consequence  of 
which  the  carrier  had  been  compelled  to  pay 
the  amount  contained  in  the  letter  to  the  per- 
son to  whom  it  was  addressed,  it  was  held 
that  the  delivery  to  the  clerk  constituted  a 
bailment,  and  that  his  receipt  for  it  as  a  reg- 
istered letter  was  constructive  notice  of  its 
exceptional  value,  and  called  for  special  care 


on  his  part.  Joslyn  v.  King,  27  Neb.  38,  20 
Am.  St.  Rep.  656. 

Driving  or  Working  a  Sick  Horse. — Where  the 
defendant  hired  a  horse  to  perform  a  journey, 
and  while  on  the  way  the  horse  was  discov- 
ered to  be  sick,  notwithstanding  which  the 
defendant  continued  the  journey,  in  conse- 
quence of  which  the  horse  died,  it  was  held 
that  the  defendant  had  not  exercised  ordinary 
prudence,  and  was  liable  for  the  value  of  the 
horse.  Thompson  v.  Harlow,  31  Ga.  348; 
Marshall  v.  Bingle,  36  Mo.  App.  122. 

The  working  of  a  horse  by  a  bailee,  when  it 
is  sick  and  unfit  for  use,  renders  him  liable 
for  the  resulting  injury  to  it.  Conrad  v. 
Hildebrand,  69  Wis.  396. 

Using  Horse  when  Unfit  for  Service.- — Where 
a  bailee  hired  a  mare  for  a  particular  purpose, 
but  after  trying  her  it  became  manifest  that 
she  was  unfit  for  such  work,  and  that  further 
use  would  hurt  her,  notwithstanding  which 
the  bailee  continued  the  use  of  her  to  her  in- 
jury, it  was  held  that  he  had  not  exercised 
ordinary  prudence  in  so  using  her,  after  dis- 
covering her  unfitness,  without  the  bailor's 
consent.    Bass  z'.  Cantor,  123  Ind.  444. 

Where  the  Bailee  of  a  Horse  was  Warned  of  His 
Bad  Qualities  it  was  the  duty  of  the  bailee,  in 
the  use  of  him,  to  exercise  such  additional  care 
and  prudence  as  would  be  required  to  guard 
against  mishaps  from  such  bad  qualities. 
West  v.  Blackshear,  20  Fla.  457. 

1.  Story  on  Bailments,  §  10. 

2.  Gratuitous  Bailee  Liable  for  Gross  Negligence 
Only — England. — Giblin  v.  McMullen,  L.  R. 
2  P.  C.  317. 

Alabama. — Stewart  v.  Frazier,  5  Ala.  114; 
Haynie  v.  Waring,  29  Ala.  263 ;  Henry  v. 
Porter,  46  Ala.  293. 

Arkansas. — Gulledge  V.  Howard,  23  Ark.  61; 
St.  Louis  Southwestern  R.  Co.  v.  Henson,  61 
Ark.  302. 

Illinois. — Skelley  v.  Kahn,  17  111.  170. 
Indiana. — Kemp  v.  Farlow,  5  Ind.  462. 
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When  the  Bailment  Is  for  the  Sole  Benefit  of  the  Bailee,  as  in  the  case  of  a  gratuitous 
loan,  the  bailee  is  required  to  exercise  extraordinary  care  over  the  thing  bailed, 
and  is  responsible  for  slight  neglect.1 

When  the  Bailment  is  Reciprocally  Beneficial  to  Both  Parties  the  bailee  is  required  to 
exercise  only  ordinary  diligence,  and  is  answerable  for  only  ordinary  neglect.2 


Kansas. — Hale  v.  Rawallie,  8  Kan.  136; 
Lobenstein  v.  Pritchett,  8  Kan.  213. 

Kentucky. — Bakewell  v.  Talbot,  4  Dana 
( Ky.)  218;  Green  v.  Hollingsworth,  5  Dana 
( Ky.)  173,  30  Am.  Dec.  680  ;  Ray  v.  State  Bank, 
10  Bush  (Ky. )  344. 

Maine.  —  Storer  v.  Gowen,  18  Me.  174; 
Knowles  v.  Atlantic,  etc.,  R.  Co.,  38  Me.  55, 
61  Am.  Dec.  234. 

Massachusetts. — Foster  v.  Essex  Bank,  17 
Mass.  479,  9  Am.  Dec.  168;  Smith  v.  West- 
field  First  Nat.  Bank,  99  Mass.  605;  Whitney 
v.  Lee,  8  Met.  (Mass.)  91. 

Mississippi. — Illinois  Cent.  R.  Co.  t'.Tron- 
stine,  64  Miss.  834. 

Missouri. — Wiser  v.  Chesley,  53  Mo.  547. 

Nebraska. — Burk  v.  Dempster,  34  Neb.  426. 

New  York. — Beardslee  v.  Richardson,  11 
Wend.  (N.  Y.)  25;  Lyons  First  Nat.  Bank  *. 
Ocean  Nat.  Bank,  60  N.  Y.  278. 

North  Carolina. — Patterson  v.  Mclver,  90 
N.  Car.  493. 

Ohio.— Monteith  v.  Bissell,  Wright  (Ohio) 
411;  Young  v.  Noble,  2  Disney  (Ohio)  485; 
Griffith  v.  Zipperwick,  28  Ohio  St.  388. 

Pennsylvania. — Tompkins  v.  Saltmarsh,  14 
S.  &  R.  (Pa.)  275;  Lloyd  v.  West  Branch 
Bank,  15  Pa.  St.  172,  53  Am.  Dec.  581;  Lan- 
caster County  Nat.  Bank  v.  Smith,  62  Pa.  St. 
47;  Carlisle  First  Nat.  Bank  v.  Graham,  79 
Pa.  St.  106,  21  Am.  Rep.  49;  Hibernia  Bldg. 
Assoc.  v.  McGrath,  154  Pa.  St.  296,  35  Am. 
St.  Rep.  828. 

South  Carolina. — Glover  v.  Burbidge,  27 
S.  Car.  305. 

Tennessee. — Colyar  v.  Taylor,  1  Coldw. 
(Tenn.)  372. 

Texas. — Fulton  v.  Alexander,  21  Tex.  148. 

Vermont. — Spooner  v.  Mattoon,  40  Vt.  300, 
94  Am.  Dec.  395. 

Virginia. — Tancil  v.  Seaton,  28  Gratt. 
(Va.)  601,  26  Am.  Rep.  380;  Carrington  v. 
Ficklin,  32  Gratt.  (Va.)  670. 

Liability  of  Skiiled  and  Unskilled  Gratuitous 
Bailee  Distinguished. — In  Wilson  v.  Brett,  11  M. 
&  W.  113,  it  was  held  that  a  person  who  rides  a 
horse  gratuitously  at  the  owner's  request,  for 
the  purpose  of  showing  him  for  sale,  is  bound 
in  doing  so  to  use  such  skill  as  he  actually 
possesses;  and,  if  proved  to  be  a  person 
conversant  with  and  skilled  in  horses,  he 
is  equally  liable  with  a  borrower  for  in- 
jury done  to  the  horse  while  ridden  by  him. 
In  this  case  Rolfe,  B.,  said:  "The  distinc- 
tion I  intended  to  make  was  that  a  gratuitous 
bailee  is  only  bound  to  exercise  such  skill  as 
he  possesses,  whereas  a  hirer  or  borrower 
may  reasonably  be  taken  to  represent  to  the 
party  who  lets  or  from  whom  he  borrows, 
that  he  is  a  person  of  competent  skill.  If  a 
person  more  skilled  knows  that  to  be  danger- 
ous, which  another  not  so  skilled  as  he  does 
not,  surely  that  makes  a  difference  in  the  lia- 
bility." 


The  Finder  of  Money  is  required  to  use  only 
slight  diligence  in  the  care  of  the  money 
found,  and  is  liable  for  gross  negligence  only. 
Dougherty  v.  Posegate,  3  Iowa  88. 

For  a  Full  Discussion  of  the  liabilities  of  a 
gratuitous  bailee,  as  well  as  of  all  other 
matters  pertaining  to  this  class  of  bailments, 
see  the  titles  Banks  and  Banking,  post; 
Deposit;  and  Mandate. 

See  also  the  titles  Baggage;  Carriers  of 
Goods,  for  a  discussion  of  the  liability  of  a 
carrier  as  a  gratuitous  bailee  of  baggage  or 
goods  in  certain  circumstances. 

1.  Borrower  Liable  for  Slight  Negligence. — 
Phillips  v.  Condon,  14  111.  84;  Howard  v. 
Babcock,  21  111.  259;  Bennett  v.  O'Brien,  37 
111.  250;  Hagebush  v.  Ragland,  78  111.  40; 
Wood  v.  McClure,  7  Ind.  155;  Wilcox  v. 
Hogan,  5  Ind.  546;  Kennedy  v.  Ashcraft, 
4  Bush  (Ky.)  530;  Scranton  v.  Baxter,  4 
Sandf.  (N.  Y.)  5 ;  Fortune  v.  Harris,  6  Jones 
L.  (N.  Car.)  532;  Todd  v.  Figley,  7  Watts 
(Pa.)  542. 

A  Borrower  is  Not  Released  from  Liability  for 

injury  resulting  to  borrowed  property  in  his 
hands,  in  consequence  of  his  negligence  by 
the  interference  of  the  owner  to  remedy  the 
evil.    Todd  v.  Figley,  7  Watts  (Pa.)  542. 

2.  Bailee  for  Hire  Liable  for  Ordinary  Negli 
gence — Alabama. — Seals  v.  Edmondson,  71 
Ala.  509;  Higman  v.  Camody  (Ala.  1896),  20 
So.  Rep.  482,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  54. 

Connecticut. — Bradley  Cunningham,  61 
Conn.  485. 

Delaware. — Early  v.  Wilson,  2  Harr.  (Del.) 
47;  Chase  v.  Maberry,  3  Harr.  (Del.)  266. 

Illinois. — Union  Stock  Yard,  etc.,  Co.  v. 
Mallory,  157  111.  554,  48  Am.  St.  Rep.  341. 
Indiana. — Duffy  v.  Howard,  77  Ind.  182. 
Iowa. — Bowman  v.  Western  Fur  Mfg.  Co. 
(Iowa  1895),  64  N.  W.  Rep.  775,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  54. 

Kentucky. — Bakewell  v.  Talbot,  4  Dana 
(Ky.)  218;  Adams  v.  Gardiner,  13  B.  Mon. 
(Ky.)  201;  Jackson  v.  Robinson,  18  B.  Mon. 
(Ky.)  7- 

Maryland. — American  Dist.  Tel.  Co.  v. 
Walker,  72  Md.  454,  20  Am.  St.  Rep.  479. 

Missouri. — Taussig  v.  Schields,  26  Mo. 
App.  318. 

New  Hampshire. — Shelden  v.  Robinson, 
7  N.  H.  157,  26  Am.  Dec.  726. 

New  York. — Fox  v.  Pruden,3  Dalv  (N.  Y.) 
187;  Piatt  v.  Hibbard,  7  Cow.  (N.Y.)  497: 
Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y. 
263;  Hardegg  v.  Willards,  12  Misc.  Rep.  (N. 
Y.  C.  PI.)  17;  McLoughlin  v.  New  York 
Lighterage,  etc.,  Co.,  7  Misc.  Rep.  (N.  Y.  C. 
PI.)  119. 

Ohio.— Gaff  v.  O'Neil,  2  Cine.  Super.  Ct. 
Rep.  246. 

Pennsylvania.  —  Erie    Bank   v.   Smith,  3 
Brews.  (Pa.)  9. 
746  Volume  III. 


Duties,  Liabilities,  and 


BAILMENTS. 


Rights  of  Parties, 


(c)  Bailee  Not  an  Insurer. — It  follows  as  a  natural  consequence  from  these 
principles,  that  a  bailee,  in  the  absence  of  special  agreement,  is  not  an  insurer 
of  the  chattel  intrusted  to  his  care,  and  is  not  responsible  for  losses  resulting 
from  dangers  necessarily  incident  to  its  use,1  nor  from  inevitable  accident  or 
i-resistible  force. 


Tennessee. —  Kelton  v.  Taylor,  n  Lea 
{Tenn.)  264,  47  Am.  Rep.  284. 

Texas, — Mims  v.  Mitchell,  1  Tex.  443; 
Phillips  v.  Hughes  (Tex.  Civ.  App.  1895),  33 
S.  W.  Rep.  157. 

Vermont, — Carpenter  v.  Branch,  13  Vt.  161, 
37  Am.  Dec.  587;  Brown  v.  Hitchcock,  28  Vt. 
452;  Gleason  v.  Beers,  59  Vt.  581,  59  Am. 
Rep.  757. 

One  who,  for  the  amusement  and  recreation 
of  himself  and  another,  drives  his  own  horse 
harnessed  to  the  other's  carriage,  is  liable  for 
any  injury  that  may  happen  to  the  vehicle 
through  his  want  of  ordinary  care  and  pru- 
dence. Carpenter  v.  Branch,  13  Vt.  161,  37 
Am.  Dec.  587. 

Accessorial  Bailment. — When  the  bailee,  im- 
properly called  a  depositary,  either  directly 
demands  and  receives  a  reward  for  his  care, 
or  takes  the  charge  of  goods  in  consequence 
of  some  lucrative  contract,  he  becomes  an- 
swerable for  ordinary  neglect,  since  in  truth 
he  is  in  both  cases  a  conductor  open's,  and  lets 
out  his  mental  labor  at  a  just  price;  thus, 
when  clothes  are  left  with  a  man  who  is  paid 
for  the  use  of  his  bath,  or  a  trunk  with  an  inn- 
keeper or  his  servants,  or  with  a  ferryman, 
the  bailees  are  as  much  bound  to  indemnify 
the  owner,  if  the  goods  be  lost  or  damaged 
through  their  want  of  ordinary  circumspec- 
tion, as  if  they  were  to  receive  a  stipulated 
recompense  for  their  attention  and  pains. 
Jones  on  Bailments  56. 

Illustrations — Liability  of  Shopkeepers. — As 
a  general  rule,  any  one  who  invites  persons 
to  go  into  his  store  or  place  of  business  for 
the  purpose  of  dealing  with  him  will  be  held 
liable  for  whatever  articles  it  may  become 
necessary  that  the  person  so  invited  should 
lay  aside  while  engaged  in  dealing  therein; 
and  therefore  a  dealer  in  clothing  is  liable 
for  the  loss  of  valuables  or  clothing  laid  aside 
while  trying  on  other  clothing.  Bunnell  v. 
Stern,  122  N.  Y.  539,  19  Am.  St.  Rep.  519; 
Woodruff Painter,  150  Pa.  St. '91,  30  Am. 
St.  Rep.  786;  Goff  v.  Wanamaker,  25'  W.  N. 
C.  (Pa.)  358.  Compare  Rea  v.  Simmons,  141 
Mass.  561,  55  Am.  Rep.  492. 

The  Keeperof  a  Bathing  Establishment  is  liable 
for  the  loss  of  clothing  or  valuables  taken 
from  the  bathhouse  or  dressing  room.  Bird 
v.  Everard,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  104; 
Levy  v.  Appleby,  1  N.  Y.  City  Ct.  254. 

Or  for  the  loss  of  valuables  delivered  bv  the 
keeper  to  one  who  had  stolen  the  check  is- 
sued therefor,  when,  by  looking  at  the  person 
who  presented  the  check,  he  could  have  seen 
that  he  was  not  the  one  to  whom  the  check  was 
issued.  Tombler  v.  Koelling,  60  Ark.  62,  46 
Am.  St.  Rep.  146. 

The  Proprietor  of  a  Barber  Shop,  kept  for  pub- 
lic patronage,  is  liable  to  a  customer  for  the 
value  of  his  hat,  which  was  deposited  on  a  hat- 
rack  in  the  shop  while  the  customer  was  being 


shaved,  and  which  disappeared  from  the  shop 
and  was  thus  lost,  such  proprietor  being,  un- 
der these  facts,  a  bailee  for  hire  as  to  the  cus- 
tomer's hat.    Dilberto  v.  Harris,  95  Ga.  571. 

Where,  however,  the  proprietor  has  pro- 
vided a  closet  and  an  attendant  whose  business 
it  is  to  receive  the  hats  and  coats  of  patrons, 
and  a  customer,  notwithstanding  this  pro- 
vision for  the  care  of  his  clothing,  and  with 
knowledge  of  it,  hangs  his  overcoat  on  a  hook 
in  the  shop  near  the  door,  the  proprietor  is 
not  liable  if  the  overcoat  be  taken  by  some 
one  leaving  the  shop.  Trowbridge  v.  Schi  iev- 
er,  5  Daly  (N.  Y.)  11. 

A  Restaurant  Keeper,  in  whose  custody  wraps 
and  other  articles  of  wearing  apparel  have 
been  temporarily  placed  for  safe-keeping  by 
customers,  is  liable  as  a  bailee.  Ultzen 
Nicols  (1894),  1  B.  92;  Buttman  v.  Den- 
nett, 9  Misc.  Rep.  (N.  Y.  C.  PI.)  462. 

He  is  not,  however,  an  insurer  of  the  effects 
of  his  customers,  and  can  only  be  required  to 
use  ordinary  care.  Simpson  v.  Rourke,  13 
Misc.  Rep.  (N.  Y.  C.  PI.)  230. 

The  Proprietor  of  a  Theatre  is  not  the  .bailee 
of  an  overcoat  which  his  patron  hangs  on  a 
hook  in  the  box  which  he  occupies  while  wit- 
nessing a  play.  Pattison  v.  Hr.mmerstein 
(SupremeCt.),  39  N.  Y.  Supp.  1039. 

Liability  of  Hirer  of  Horse  for  Hostler's  Negli- 
gence.— The  hirer  of  a  horse  is  liable  for  the 
negligence  of  a  hostler  to  whom  he  confides 
the  care  of  him.  Hall  v.  Warner,  60  Barb. 
(N.  Y.)  198. 

Assent  of  Bailor.— Where  the  bailment  is 
for  hire,  the  fact  that  the  bailor  knew  and 
acquiesced  in  the  kind  and  degree  of  care 
exercised  by  the  bailee  will  not  excuse  the 
latter  for  failure  to  exercise  a  proper  degree 
of  care.  Conway  Bank  v.  American  Express 
Co.,  8  Allen  (Mass.)  512. 

But  in  Knowles  -•.  Atlantic,  etc.,  R.  Co., 
38  Me.  55,  61  Am.  Dec.  234,  it  was  held,  in  the 
case  of  a  gratuitous  bailment,  that  where  the 
bailor  knew  the  habits  of  the  bailee  and 
the  place  and  manner  in  which  the  goods 
were  to  be  kept,  the  law  presumes  his  assent 
that  his  goods  shall  be  thus  treated,  and,  if 
lost  or  damaged,  he  can  maintain  no  action 
therefor. 

Breach  of  Contract  as  to  Place  of  Keeping. — 

Where  a  bailee  contracted  to  warehouse  cer- 
tain goods  at  a  particular  place,  but  in  viola- 
tion of  his  contract  warehoused  a  part  of 
them  at  another  place,  where,  without  any 
negligence  on  his  part,  they  were  destroyed, 
it  was  held  that  he  was  liable  for  their  value. 
Lilley  v.  Doubleday,  7  Q.  B.  Div.  510. 

1.  Bailee  Not  an  Insurer. — Story  on  Bail- 
ments, 25-32;  Schouler's  Bailments  and 
Carriers,  §  23;  Wood  v.  McClure,  7  Ind.  155; 
Conwell  v.  Smith,  8  Ind.  530;  Beller^w. 
Schultz,  44  Mich.  529,  38  Am.  Rep.  280:  Millon 
v.  Salisbury,  13  Johns.  (N.  Y.)  211  ;  Fortune 
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By  Inevitable  Accident  is  Meant  any  casualty  produced  by  physical  causes  which 
are  irresistible  in  their  nature,  such  as  fire1  and  storm,2  the  perils  of  the  sea,3 
inundation  and  earthquake,  and  sudden  death  and  illness.4 


v.  Harris,  6  Jones  L.  (N.  Car.)  532.  See 
the  titles  Act  of  God;  Contracts;  and  the 
titles  under  which  the  several  classes  of  bail- 
ments are  treated. 

Whore  a  bailee  hired  a  span  of  horses  to  be 
used  in  scraping  snow  from  the  ice  on  one  of 
his  own  lakes,  and  the  horses,  while  being 
hitched  to  a  scraper,  became  frightened  and 
uncontrollable  and  broke  through  the  ice  and 
were  drowned,  without  any  negligence  on 
the  part  of  the  driver,  the  bailee  was  not 
liable.  Stacy  v.  Knickerbocker  Ice  Co.,  84 
Wis.  614. 

If  a  bailee  hires  a  horse  to  be  driven  to  a  cer- 
tain place,  and  the  horse  dies  in  such  service 
because  the  work  is  greater  than  he  is  capa- 
ble of  performing,  the  bailee  is  not  liable. 
Ruggles  v.  Fay,  31  Mich.  141. 

But  if  the  bailee,  while  on  the  way,  discovers 
that  the  horse  is  sick,  but  notwithstanding 
continues  the  journey,  in  consequence  of 
which  the  horse  dies,  he  will  be  liable  as 
wanting  in  the  exercise  of  ordinary  prudence. 
Thompson  v.  Harlow,  31  Ga.  348;  Marshall 
v.  Bingle,  36  Mo.  App.  122. 

1.  Lo3ses  from  Inevitable  Accident — Fire. — 
Hobson  v.  Woolfolk,  23  La.  Ann.  384 ;  St.  Paul, 
etc.,  R.  Co.  v.  Minneapolis,  etc.,  R.  Co.,  26 
Minn.  243,  37  Am.  Rep.  404;  Russell  v.  Koeh- 
ler,  66  111.  459;  Labowitz  v.  Frankfort,  4 
Misc.  Rep.  (N.  Y.  City  Ct.)  275;  Hylond  v. 
Paul,  33  Barb.  (N.  Y.)  241;  Seymour  v. 
Brown,  19  Johns.  (N.  Y.)  44;  Henderson 
v.  Bessent,  68  N.  Car.  223 ;  Slaughter  v. 
Green,  1  Rand.  (Va.)  3,  10  Am.  Dec.  488; 
Meridian  Fair,  etc.,  Assoc.  v.  North  Birming- 
ham St.  R.  Co.,  70  Miss.  808. 

Where  the  fire  is  caused  by  the  negligence 
of  the  bailee's  servants  the  bailee  is  liable. 
M'Caw  v.  Kimbrel,  4  McCord  L.  (S.  Car.)  220. 

Recovery  by  Bailor  of  Insurance  Effected  and 
Collected  by  Bailee. — In  the  absence  of  special 
contract  the  bailee  is  not  bound  to  insure  the 
goods  intrusted  to  him,  and  if  he  voluntarily 
effects  insurance  upon  such  goods  along  with 
goods  of  his  own  he  is  not,  in  case  of  a  loss 
wherein  he  receives  an  amount  less  than  that 
for  which  his  own  are  insured,  liable  to  the 
bailor  for  money  had  and  received  to  his  use. 
Stilhvell  v.  Staples,  19  N.  Y.  401 ;  Gutman  v. 
Rogers  (C.  PI.),  13  N.  Y.  Supp.  891. 

Property  was  held  by  a  bailee  for  temporary 
storage  only,  without  any  agreement,  express 
or  implied,  whereby  he  was  bound  to  insure. 
He  did,  however,  insure  the  property  for  its 
full  value,  and  the  same  was  burned,  and  the 
amount  of  the  insurance  was  paid  him,  where- 
upon the  bailor  brought  an  action  against 
the  bailee  to  recover  its  value.  The  court 
said:  "The  defendants  were  under  no  obli- 
gation to  insure  the  property  for  the  plaintiffs' 
benefit.  If  they  insured  the  property  for  their 
own  benefit  to  the  extent  of  its  full  value,  the 
plaintiffs,  having  no  contract  with  the  de- 
fendants for  insurance,  cannot  recover  any 
part  of  the  money  accruing  from  the  insur- 


ance. If  the  insurance  company  took  the 
insurance,  and  paid  the  loss  to  an  amount 
exceeding  the  defendants'  interest  in  the  prop- 
erty, that  is  a  matter  between  the  insurance 
company  and  the  defendants,  and  the  plaintiffs 
can  claim  nothingunder  the  policy."  Sickles 
v.  Brabbitts,  82  Iowa  747. 

2.  Storm.— Mein  v.  West,  T.  U.  P.  Charlt. 
(Ga.)  170;  Harvey  v.  Murray,  136  Mass. 
377- 

A  man  loaned  a  flag  to  his  employer,  helped 
him  to  hoist  it,  and  left  it  flying  when  he  went 
away.  It  was  afterwards  damaged  by  a  hail 
storm.  It  was  held  that  the  employer  was 
not  liable.  Even  where  the  loan  is  gratuitous 
the  borrower  is  not  an  insurer,  and  the  thing 
is  subject  to  the  kind  and  mode  of  use  for 
which  it  is  designed,  and  the  risk  of  such 
losses  as  are  fairly  incident  thereto  is  with 
the  owner,  unless  the  bailee  has  failed  in  his 
duty  to  anticipate  and  guard  against  danger. 
Beller  v.  Schultz,  44  Mich.  529,  38  Am.  Rep. 
280. 

3.  Perils  of  the  Sea. — Bird  v.  Astcock,  2  Bulst. 
280. 

In  Sturm  v.  Boker,  150  U.  S.  312,  the  plain- 
tiff received  from  the  defendants  a  consign- 
ment of  goods  under  an  agreement-to  sell  for 
mutual  profit,  or  to  return  them  in  case  they 
should  not  be  sold.  The  plaintiff  shipped  the 
goods  abroad  in  a  cargo  containing  a  quan- 
tity of  his  own  goods,  and,  as  a  protection 
against  loss,  insured  the  whole,  the  policies 
being  made  in  his  name  "for  account  of 
whom  it  might  concern."  The  vessel  was 
lost  on  the  voyage,  and  by  mutual  agreement 
the  insurance  on  the  whole  cargo  was  collected 
by  the  defendants,  the  amount  collected,  how- 
ever, being  less  than  the  value  thereof.  In  a 
settlement  between  the  plaintiff  and  the  de- 
fendants it  was  contended  by  the  latter  that 
the  plaintiff,  bv  his  agreement  to  return  the 
goods  in  case  thev  should  not  be  sold,  became 
an  insurer  of  them,  and  that  the  defendants 
were  entitled  to  retain  out  of  the  insurance 
money  collected  their  whole  interest  therein, 
the  value  of  the  goods,  and  interest  thereon. 
In  an  action,  however,  to  compel  a  proper  ac- 
counting, the  court  held  that  the  agreement 
to  return  did  not  impose  upon  the  plaintiff  a 
liability  for  the  destruction  of  the  goods 
from  inevitable  accident  before  he  had  an  op- 
portunity to  sell  or  dispose  of  them  under  or 
in  accordance  with  the  terms  of  the  consign- 
ment, and  it  was  ordered  that  the  amount 
collected  upon  the  insurance  should  be  ap- 
portioned between  the  plaintiff  and  the  defend- 
ants according  to  their  respective  interests  in 
the  cargo. 

Destruction  of  Barges  by  Ice. — A  bailee  for 

hire  is  not  responsible  for  the  loss  of  a  barge 
which  was  destroyed  by  the  ice  in  the  Missis- 
sippi without  his  fault.  McEvers  v.  Steam- 
boat Sagamon,  22  Mo.  187;  Jones  v.  Gilmore 
91  Pa.  St.  310. 

4.  Story  on  Bailments,  6  25. 
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By  irresistible  Force  is  Meant  such  an  interposition  of  human  agency  as  is,  from 
its  nature  and  power,  absolutely  uncontrollable.1  Comprehended  within  this 
term  are  losses  from  such  public  disasters  as  the  inroads  of  a  hostile  army,2  or 
the  confiscation  or  destruction  of  goods  by  military  authority,3  and  also  those 
from  such  private  causes  as  robbery4  and  burglary.6 

(4)  Liability  by  Special  Agreement — Agreements  Enlarging  Liability. — The  prin 
ciple  is  well  settled  that  a  bailee  may,  by  agreement,  having  special  reference 
to  the  perils  to  which  the  thing  bailed  will  be  exposed,  enlarge  his  liability 
so  as  to  become  an  insurer  of  the  property  against  such  perils.6    And  the 
principle  has  been  laid  down  that  by  such  an  agreement,  even  a  gratuitous 


1.  Irresistible  Force. — Story  on  Bailments, 
4  25- 

2.  Destruction  of  Goods  by  Hostile  Army. — 

The  defendant  had  a  ginhouse  at  which  there 
was  cotton  to  be  ginned  belonging  to  parties 
other  than  himself,  among  them  the  plaintiff. 
A  party  of  soldiers  came  to  the  ginhouse  and 
burned  the  baled  cotton,  and  ordered  the  de- 
fendant to  remove  the  other  from  the  gin- 
house to  a  field  and  destroy  it,  or  they  would 
return  in  two  or  three  days  and  burn  his  gin- 
house. The  defendant  removed  the  cotton  to 
the  field,  and  it  was  wasted  and  used  by  his 
neighbors.  In  an  action  by  the  plaintiff  for 
the  value  of  the  cotton,  it  was  held  that  if  the 
defendant  removed  the  cotton  from  the  house 
and  left  it  in  the  field  and  allowed  it  to  go  to 
waste,  moved  by  well  grounded  and  real  fears 
that  unless  he  did  so  the  armed  force  of 
soldiers  or  marauders  would  return  and  burn 
his  ginhouse  and  cotton  in  it,  or  inflict  upon 
him  grievous  personal  violence,  or  both,  and 
he  was  without  the  means  of  preventing  or 
resisting  the  threatened  violence  or  destruc- 
tion, he  was  not  chargeable  by  the  law  for  the 
removal  and  waste  of  the  cotton,  and  was  not 
liable  in  this  action  for  the  conversion  of  it. 
Waller  t>.  Parker,  5  Coldw.  (Tenn.)  476.  See 
also  McCranie  v.  Wood,  24  La.  Ann.  406. 

3.  Seizure  or  Destruction  by  Military  Author- 
ity.— Abraham  v.  Nunn,  42  Ala.  51 ;  Levy  v. 
Bergeron,  20  La.  Ann.  290;  Yale  v.  Oliver, 
21  La.  Ann.  454;  Britton  v.  Aymar,  23  La. 
Ann.  63. 

Where  a  person  borrowed  a  horse  to  go  to 
a  certain  place,  and  while  on  his  way  he  was 
met  by  some  cavalry  soldiers  who  forcibly 
took  the  horse  from  him,  it  was  held  that  he 
was  not  liable  therefor.  Watkins  v.  Roberts, 
28  Ind.  167. 

Where,  however,  it  appears  that  the  bailee 
was  not  deprived  of  the  goods  by  force,  but 
voluntarily  surrendered  them,  he  is  liable. 
James  v.  Greenwood,  20  La.  Ann.  297. 

4.  Robbery. — DeHaven  v.  Kensington  Nat. 
Bank,  81  Pa.  St.  95. 

6.  Burglary. — Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278;  Leeds  v. 
Trenton  Bank,  October,  1874,  Mercer  Circuit, 
Beasley,  C.  J.;  Carlyon  v.  Fitzhenry  (Ari- 
zona 1S87),  15  Pac.  Rep.  273. 

Private  Theft  Not  Irresistible. — But  a  loss  by 
*  mere  private  or  secret  theft  is  not  deemed 
to  be  irresistible;  and  whether  it  excuses  the 
party  or  not  depends  upon  the  nature  of  the 
bailment  and  the  particular  circumstances  of 
the  case.    Story   on   Bailments,   §  27;  De 


Rothschild  v.  Royal  Mail  Steam  Packet  Co.,  7 
Exch.  734 ;  Line?'. Mills,  12  Ind.  App.  100 ;  Cald- 
well v.  Hall,  60  Miss.  330,  45  Am.  Rep.  410. 

Embezzlement  of  Special  Deposit  by  Cashier. — 
A  bank  is  not  liable  for  ihe  embezzlement 
by  the  cashier  of  a  special  deposit,  where  ordi- 
nary diligence  has  been  exercised  in  its  keep 
ing.  Giblin  v.  McMullen,  L.  R.  2  P.  C.  327; 
Carlisle  First  Nat.  Bank  v.  Graham,  79  Pa. 
St.  106,  21  Am.  Rep.  49;  Comp.  v.  Carlisle 
Deposit  Bank,  94  Pa.  St.  409;  Levy  v.  Pike, 
25  La.  Ann.  630.  See  also  Finucane  v.  Small, 
1  Esp.  315. 

But,  in  an  action  against  a  bank  for  the  loss 
of  a  special  deposit,  where  it  appeared  that 
while  the  bank  protected  its  own  property 
from  loss  or  embezzlement  through  its  em- 
ployes, by  entries  in  its  books  as  to  its  amount 
and  character,  and  by  frequent  examinations 
ascertained  its  safety  and  condition,  no  such 
precautions  were  taken  with  reference  to  the 
property  of  customers  left  in  its  possession,  it 
was  held  that  the  failure  to  take  such  precau- 
tions was  negligence  for  which  the  bank  could 
be  held  liable.  Ouderkirk  v.  Central  Nat. 
Bank.  119  N.  Y.  263. 

Where  the  officers  of  a  bank  have  knowl- 
edge that  the  cashier  is  in  the  habit  of  specu- 
lating, they  will  be  chargeable  with  gross 
neglect  and  liable  for  such  if  a  special  deposit 
is  subsequently  stolen  by  the  cashier.  Mer- 
chants' Nat.  Bank  v.  Guilmartin,  93  Ga.  503; 
Prather  v.  Kean,  29  Fed.  Rep.  498  ;  Preston 
v.  Prather,  137  U.  S.  604;  Scott  v.  National 
Bank,  72  Pa.  St.  471,  13  Am.  Rep.  711. 

6.  Enlarging  Liability  by  Special  Agreement.— 
Rohrabacher  v.  Ware,  37  Iowa  85. 

A  bailee  may  enlarge  his  legal  responsibil- 
ity by  contract,  express  or  implied,  and  ren- 
der himself  liable  for  the  loss  or  destruction 
of  the  goods  committed  to  his  care;  the  bail- 
ment or  compensation  to  be  received  therefor 
being  a  sufficient  consideration  for  such  ar 
undertaking.    Sturm  v.  Boker,  150  U.  S.  312. 

The  acceptance  by  the  bailee  of  garments 
to  be  made  up  and  returned  under  a  listinct 
notice  in  the  invoice  that  they  were  "to  beat 
his  risk  against  loss  by  fire  or  otherwise,  until 
returned,"  constitutes  an  acceptance  by  him 
of  those  terms  of  the  bailment  to  him,  no 
agreement  to  the  contrary  being  shown.  Sr.ch 
notice  and  acceptance  of  the  bailment  under 
it  are  clear  and  indisputable  evidence  of  a  con- 
tract by  the  defendant  to  assume  the  risk  of 
loss  by  fire  and  to  be  accountable  in  all  events 
for  the  return  of  the  garments.  Reinstein  v. 
Watts,  84  Me.  139.  See  also  Grace  7'.  Adams, 
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bailee  may  become  answerable  for  casualties.1 

Construction  of  Agreements  Enlarging  Liability. — But  to  what  extent  a  mere  agree- 
ment to  keep  or  carry  safely  actually  varies  the  general  implied  obligation 
of  the  bailee,  and  for  what  casualties  under  such  agreement  he  is  rendered 
liable  and  for  what  excused,  it  does  not  seem  possible  to  lay  down  any  general 
rule.-  The  only  rule  to  be  adduced  from  the  authorities  would  seem-to  be, 
not  to  expound  the  contract  unfavorably  to  the  bailee,  beyond  the  obvious 
scope  of  its  terms.3 

Contract  Limiting  Liability. — To  what  extent  a  bailee  may  limit  his  liability  by 
special  contract,  is  not  clear.  It  has  been  said  by  good  authority  that  the 
bailee  might  contract  not  to  be  liable  for  any  degree  of  negligence  not  amount- 
ing to  gross  neglect,4  for,  the  latter  being  regarded  as  the  equivalent  of  fraud, 
the  law  will  not  tolerate  such  an  indecency  as  that  a  man  may  contract  to  be 
safely  dishonest.  But  negligence  in  any  degree  being  a  wrong,  the  distinction 
is  not  apparent,  and  the  better  doctrine  supported  by  authority  would  seem  to 
be  that  a  bailee  cannot  stipulate  against  liability  for  his  own  negligence.5 

(5)  Burden  of  Proof  of  Negligcjice — (a)  in  General. — In  an  action  by  the 
bailor  against  the  bailee  for  the  negligent  loss  or  injury  of  goods  while  in 
his  possession,  it  is  important  to  determine  upon  whom  the  burden  of  proof  is 
cast,  and  upon  this  point  there  is  some  conflict  of  authority  between  the  older 
and  more  modern  decisions. 

(b)  Burden  upon  Bailor  to  Establish  Negligence. — The  rule  is  undoubted  that  in  all 
actions  founded  upon  negligence,  or  a  culpable  breach  of  duty,  the  burden  is 
upon  the  plaintiff  to  establish  negligence  by  proof.0  This  principle  is  recog- 
nized by  all  the  authorities,  and  the  only  conflict  is  upon  the  question  whether 
the  loss  of  or  damage  to  the  goods  while  in  the  bailee's  possession  raises  such 
a  presumption  of  negligence  on  his  part  as  to  establish  a  prima  facie  case 
against  him. 

(c)  Presumption  Raised  by  Loss  of  or  Injury  to  Goods — aa.  Older  Rule. — The  older 
decisions  held  that  the  loss  or  injury  raised  no  presumption  of  negligence. 
The  bailee  is  not  an  insurer  of  the  goods,  and  when  they  are  lost  or  damaged, 
the  law,  which  never  presumes  any  man  negligent,  will  rather  attribute  the 
fact  to  excusable  causes.  It  was  not  enough  for  the  plaintiff  to  prove  the  loss 
or  injury,  but  it  was  held  that  he  must  go  . further  and  show  that  the  same 
occurred  by  the  defendant's  negligence.7 

bb.  More  Modern  Rule. — The  rule  adopted  in  the  more  modern  decisions  is 
that  the  proof  of  loss  or  injury  establishes  a  sufficient  prima  facie  case  against 
the  bailee  to  put  him  upon  his  defense.  When  chattels  are  delivered  to  a 
bailee  in  good  condition  and  are  returned  in  a  damaged  state,  or  not  returned 
at  all,  the  law  will  presume  negligence  to  have  been  the  cause,  and  casts  upon 

100  Mass.  505,  97  Am.  Dec.  117,  1  Am.  Rep.  Presumption  of  Negligence.  •<— Finucane  v.  Small, 

131;  Fonseca  v.  Cunard  Steamship  Co.,  153  1  Esp.  315;  Schmidt  v.  Blood,  9  Wend.  (N. 

Mass.  553;  25  Am.  St.  Rep.  660.  Y.)  268,  24  Am.  Dec.  143;  Foote  v.  Storrs, 

1.  Rutgers  v.  Lucet,  2  Johns.  Cas.  (N.  Y. )  92.  2  Barb.  (.N.  Y.)  326;  Tompkins  v.  Saltmarsh, 

2.  Story  on  Bailments,      35,  36,  where  the  14  S.  &  R.  (Pa.)  275. 

ancient  authorities  are  cited  and  compared,  In  an  action  for  not  taking  care  of  a  hired 

but  without  arriving  at  any  conclusion.  horse,  whereby  his  knees  were  broken,  the 

3.  Story  on  Bailments,  §  35;  Schouler  on  plaintiff  must  give  some  positive  evidence  of 
Bail,  and  Car.,  §  20;  Trefftz  v.  Canelli,  L.  R.  4  negligence,  and  it  is  not  enough  to  prove  that 
P.  C.  277,  Ames  v.  Belden,  17  Barb.  (N.  Y.)  the  animal  was  returned  by  the  defendant 
513;  McEvers  v.  Steamboat  Sangamon,  22  with  his  knees  broken.  Cooper  v.  Barton,  3 
Mo.  187.  Campb.  5,  note. 

4.  Story  on  Bailments,  §  32 ;  Schouler  on  Where  a  horse  is  hired  it  is  not  sufficient 
Bail,  and  Car.,  9  20.  to  charge  the  bailee  to  show  that  it  was  re- 

5.  Lancaster  County  Nat.  Bank  v.  Smith,  turned  in  a  damaged  condition,  but  the  bailor 
62  Pa.  St.  47.  must  also  show  that  the  disability  was  occa- 

6.  Story  on  Bailments,  213,410;  Schou-  sioned  by  the  defendant's  fault.  "Harrington 
ler  on  Bail,  and  Car.,  §  23.  v.  Snyder,  3  Barb.  (N.  Y.)  380;  Newton  v. 

7.  Early  Rule — Loss  or  Damage  Raises  No  Pope,  1  Cow.  (N.  Y.)  109. 
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the  bailee  the  burden  of  showing  that  the  loss  did  not  occur  through  his 
negligence,  or  if  he  cannot  affirmatively  do  this,  that  at  least  he  exercised  a 
degree  of  care  sufficient  to  rebut  the  presumption  of  it.1 

Proof  of  Loss  from  Inevitable  Accident  or  Irresistible  Force.— But  the  rule  does  not  go 
so  far  as  to  hold  that  in  all  cases  the  bailee  must  positively  acquit  himself  of 
all  negligence.  If  he  proves  the  loss  to  have  occurred  from  some  cause  which 
prima  facie  exonerates  him,  it  is  sufficient.  Thus,  if  he  proves  that  the  loss 
was  occasioned  b}'  burglary,2  fire,3  the  falling  of  the  warehouse  in  which  the 
goods  were  stored,4  the  death  of  an  animal  bailed,5  or  the  death  or  running 
away  of  a  slave,6  the  burden  is  again  shifted  to  the  bailor  to  prove  the 
defendant's  negligence.'5' 


1.  Modern  Rule — Loss  or  Damage  Raises  Pre- 
sumption of  Negligence — Alabama. — Haas  v. 
Taylor,  80  Ala.  459. 

Connecticut. — Boies  v.  Hartford,  etc.,  R. 
Co.,  37  Conn.  272,  9  Am.  Rep.  347. 

Illinois. — Baren  v.  Cain,  15  111.  App.  387; 
Cumins  Wood,  44  111.  416,  92  Am.  Dec. 
189;  Funkhouser  v.  Wagner,  62  III.  59;  Bur- 
lingame  v.  Home,  30  111.  App.  330. 

Maine. — Mills  v.  Gilbreth,  47  Me.  320,  74 
Am.  Dec.  487. 

Massachusetts. — Brown  v.  Waterman,  10 
Cush.  (Mass.)  117;  Lichtenhein  v.  Boston, 
etc.,  R.  Co.,  11  Cush.  (Mass.)  70;  Cass 
v.  Boston,  etc.,  R.  Co.,  14  Allen  (Mass.) 
448. 

Missouri. — Goodfellow  v.  Meegan,  32  Mo. 
280;  Wiser  v.  Chesley,  53  Mo.  547 ;  Taussig 
v.  Schields,  26  Mo.  App.  318;  Arnot  v.  Bran- 
conier,  14  Mo.  App.  431. 

Nevada. — Donlan  v.  Clark  (Nev.  1896),  45 
Pac.  Rep.  1. 

New  Fork. — Beardslee  v.  Richardson,  11 
Wend.  (N.  Y.)  25;  Scranton  v.  Baxter,  4 
Sandf.  (N.  Y.)  5;  Fox  v.  Pruden,  3  Daly  (N. 
Y.)  187;  Burnell  v.  New  York  Cent.  R.  Co., 
45  N.  Y.  184,  6  Am.  Rep.  61  ;  Collins  v. 
Bennett,  46  N.  Y.  490;  Schwerin  ->.  McKie, 
51  N.  Y.  180,  10  Am.  Rep.  581 ;  Oswego  Bank 
v.  Doyle,  91  N.  Y.  32,  43  Am.  Rep.  634; 
Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y. 
263;  Williamson  v.  New  York,  etc.,  R.  Co., 
56  N.  Y.  Super.  Ct.  508;  Wintringham  v. 
Hayes,  3  Misc.  Rep.  (Brooklyn  City  Ct.)  604; 
Nichols  v.  Balch,  8  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  452. 

Pennsylvania. — Koch  National  Express 
Co.,  1  Lack.  Leg.  N.  289;  Clark  v.  Spence, 
10  Watts  (Pa.)  335;  Logan  v.  Mathews,  6 
Pa.  St.  417;  Safe  Deposit  Co.  v.  Pollock,  85 
Pa.  St.  391,  27  Am.  Rep.  660. 

Vermont. — Gleason  -'.  Beers,  59  Vt.  581,  59 
Am.  Rep.  757. 

In  Georgia,  under  the  code,  §  2064,  in  all 
cases  of  bailment  after  proof  of  loss  or  dam- 
age, the  burden  of  proof  is  on  the  bailee  to 
show  proper  diligence.  Western  Union  Tel. 
Co.  v.  Fontaine,  58  Ga.  433. 

2.  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am. 
Rep.  467;  Lamb  ©.Western  R.  Corp.,  7  Al- 
len (Mass.)  98. 

3.  Seals  v.  Edmondson,  71  Ala.  509;  Mer- 
idian Fair,  etc.,  Assoc.  v.  North  Birmingham 
St.  R.  Co.,  70  Miss.  808,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  59;  Lamb  v. 
Camden,  etc.,  R.,  etc.,  Co.,  46  N.  Y.  271,  7 


Am.  Rep.  327;  Stewart  v.  Stone,  127  N.  Y. 
500. 

4.  Willett  v.  Rich,  142  Mass.  356,  56  Am. 
Rep.  684. 

5.  Wood  v.  Remick,  143  Mass.  453;  Cross 
v.  Brown,  41  N.  H.  283;  Carrier  v.  Dorrance, 
19  S.  Car.  30.  Compare  Bennett  v.  O'Brien, 
37  111.  250,  where  it  was  held  that  in  a  case  of 
a  gratuitous  loan,  the  bailee  must  show  that 
he  took  the  high  degree  of  care  required  by 
the  nature  of  the  bailment. 

6.  Perry  v.  Beardslee,  10  Mo.  568,  affirmed 
in  14  Mo.  88;  Runjan  v.  Caldwell,  7  Humph. 
(Tenn.)  134;  Browne  v.  Johnson,  29  Tex.  40. 

7.  If  Bailee  Show  Inevitable  Accident,  Bailor 
must  Prove  Negligence. — In  Higman  v.  Cam- 
ody  (Ala.  1896) ,  20  So.  Rep.  482,  the  court,  by 
McClellan,  J.,  illustrating  the  shifting  of  the 
burden  of  proof,  in  actions  by  the  bailoi 
against  the  bailee  for  the  loss  or  damage  to 
the  thing  bailed,  says  :  "If  the  property  was 
in  good  condition  for  the  uses  of  the  bail- 
ment, and  it  is  not  returned,  or  returned  in  an 
injured  state,  or  if,  though  there  be  an  in- 
firmity or  defect  in  the  chattel,  but  the  injury 
sustained  by  it  is  not  of  a  character  attributa- 
ble to  such  defect  (as  for  instance  where  a 
leaky  boat  is  let,  and  is  injured  by  an  explo- 
sion of  gunpowder),  the  burden  is  on  the 
bailee;  since,  in  either  of  the  cases  put,  the 
injury  would  not  have  happened  in  the  ordi- 
nary course  of  things,  had  he  been  duly  pru- 
dent and  diligent;  not,  indeed,  to  acquit  him- 
self of  all  negligence,  but  to  show  a  cause 
producing  the  injury  which  prima  facie  did 
not  arise  or  result  from,  or  operate  on  account 
of,  a  want  of  ordinary  care  on  his  part.  This 
being  done,  the  burden  shifts  back  to  the 
plaintiff  to  affirmatively  show  some  casual 
negligence  on  the  part  of  the  defendant.  To 
illustrate:  The  hirer  of  a  boat  loses  it  in  a 
storm  of  sufficient  severity  to  have  probably 
caused  the  loss  without  fault  on  his  part. 
He  acquits  himself  of  ne^rlipence  prima  fa- 
cie by  showing  these  facts,  and  throws  the 
onus  on  the  latter  to  prove  that,  notwith- 
standing the  storm,  the  boat  would  not 
have  been  lost  but  for  defendant's  negligence 
in  going  out  in  the  storm,  or,  being  out, 
his  want  of  care  and  diligence  in  handling 
the  boat;  and  in  such  case  it  is  with  the 
plaintiff  to  reasonably  satisfy  the  jury  by  a 
preponderance  of  evidence  that  not  the  storm 
alone,  but  the  failure  of  the  defendant  to  act 
with  prudence  and  diligence  in  view  of  the 
storm,  caused  the  loss." 
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Proof  that  Bailee  Took  Same  Care  of  Bailed  Goods  as  of  His  Own. — When  the  bailee 
prov<  s  that  he  took  the  same  care  of  the  bailed  goods  that  he  did  of  his  own, 
.uul  that  his  own  property  of  like  kind  and  value  was  lost  or  destroyed  in  the 
me  casualty  which  overtook  the  goods  of  his  bailor,  this  ordinarily  repels 
the  presumption  of  negligence  on  his  part.1  And  it  has  been  held  that  in  the 
case  of  a  gratuitous  bailee  proof  of  such  fact  is  a  complete  defense  to  an 
action  by  the  bailor.2  But  the  weight  of  modern  authority  holds  that  the  fact 
is  merely  prima  facie  evidence  of  diligence,  and  is  open  to  rebuttal  by  proof 
that  the  bailee  was  negligent  in  the  care  of  his  own  property.3 

Liability  for  Conversion— (i)  Generally. — Having  discussed  the 
liability  of  the  bailee  for  nonfeasance,  or  that  lack  of  attention  to  the  care  and 
preservation  of  the  thing  bailed  which  the  obligation  of  the  bailment  imposes, 
there  is  next  to  be  considered  his  liability  for  misfeasance,  or  for  that  wrong  to 
the  bailor  which  arises  from  the  violation  of  the  obligation  by  some  wrongful 
act,  such  as  the  use  or  disposition  of  the  chattel  without  the  consent  of  the 
bailor  and  inconsistent  with  his  rights,  which  act  is,  in  law,  denominated  a 
conversion.4 

(2)  What  Constitutes  Conversion — (a)  Unauthorized  Use  of  Chattel. —  If  a  bailee, 
having  no  authority  to  use  the  thing  bailed,  uses  it,5  or,  having  authority  to 


1.  Ray  v.  State  Bank,  10  Bush  (Ky.)  344; 
Erie  Bank  v.  Smith,  3  Brews.  (Pa.)  9;  Car- 
lisle First  Nat.  Bank  v.  Graham,  79  Pa.  St. 
106,  21  Am.  Rep.  49. 

2.  Knowles  v.  Atlantic,  etc.,  R.  Co.,  38  Me. 
55,  61  Am.  Dec.  234. 

3.  Fidelity  Invest.  Co.  v.  Carico,  1  Colo. 
App.  292;  Griffith  v.  Zipperwick,  28  Ohio  St. 
388;  Carlisle  First  Nat.  Bank  v.  Graham,  79 
Pa.  St.  106,  21  Am.  Rep. 49;  Colyar  v.  Taylor, 
1  Coldw.  (Tenn.)  372. 

Proof  that  Bailee  Took  Same  Care  of  Bailed 
Goods  as  of  His  Own — When  Not  Sufficient. — 
Where  goods  are  lost  or  injured  it  is  not 
enough  for  the  bailee  to  show  that  he  took 
the  same  care  of  the  thing  bailed  as  he  did  of 
his  own  goods;  nor  is  it  an  answer  to  the  de- 
mand of  the  bailor,  to  show  that  his  own  prop- 
erty, to  an  equal  or  greater  amount,  was  lost 
at  the  same  time  and  by  the  same  alleged  neg- 
ligence. He  must  go  further  than  that  and 
satisfy  the  jury  that  there  was  ordinary  dili- 
gence in  keeping  his  own  property.  If  it  ap- 
pears that  he  was  not  diligent  in  keeping  his 
own  property,  that  would  be  no  excuse  for 
negligence  in  keeping  the  property  of  others 
intrusted  to  him;-  yet,  nevertheless,  as  every 
man  is  presumed  to  exercise  ordinary  care  of 
his  own  property  until  the  contrary  is  shown, 
where  the  bailee's  own  goods  or  property  are 
lost  by  the  same  occurrence,  the  same  theft, 
the  same  fire,  or  whatever  it  may  be  that  de- 
stroys it,  in  the  absence  of  evidence  there  is  a 
presumption  in  its  favor  —  a  presumption  that 
he  used  ordinary  diligence  as  to  his  own 
goods.  Every  man  is  to  be  presumed  to  take 
care  of  his  own  interests  and  to  use  ordinary 
care  in  regard  to  them.  In  other  words,  in 
such  a  case  it  must  appear  affirmatively  that 
there  was  a  want  of  ordinary  care.  If  that 
does  appear,  however,  it  matters  not  how 
careless  he  may  have  been  with  his  own  prop- 
erty or  how  much  of  his  own  property  he  may 
have  lost  at  the  same  time  —  carelessness  or 
negligence  about  his  own  property  will  not 
excuse  his  negligence  of  the  property  in- 


trusted to  him  by  others.  Erie  Bank  v. 
Smith,  3  Brews.  (Pa.)  9. 

4.  Hutchinson  v.  Bobo,  1  Bailey  L.  (S. 
Car. )  546. 

What  Constitutes  Conversion  in  a  Bailee — 
General  Principles.  —  A  conversion  consists 
either  in  the  appropriation  of  the  thing  to 
the  party's  own  use  and  beneficial  enjoyment, 
or  in  its  destruction,  or  in  exercising  domin- 
ion over  it  in  exclusion  or  defiance  of  the 
plaintiff's  right,  or  in  withholding  the  pos- 
session from  the  plaintiff  under  a  claim  of 
title  inconsistent  with  his  own.  2  Greenleaf 
on  Evidence,  §  642. 

It  is  the  rule  of  law  that  "  a  conversion  may 
be  either:  first,  by  wrongfully  taking  a  per- 
sonal chattel;  second,  by  some  other  illegal 
assumption  of  ownership,  or  by  illegally  using 
or  misusing  goods ;  or,  third,  by  a  wrongful 
detention;"  and  also  that  the  wrongful  de- 
struction of  the  goods  by  one  not  the  owner 
thereof  is  a  conversion  of  the  goods  so  de- 
stroyed. Aschermann  v.  Philip  Best  Brew- 
ing Co.,  45  Wis.  262. 

To  constitute  a  conversion,  the  bailee's  deal- 
ing with  the  property  must  have  been  wholly- 
inconsistent  with  the  contract  under  which  he 
had  the  limited  interest.  Morningstar  v.  Cun- 
ningham, no  Ind.  328,  59  Am.  Rep.  211. 

Fraudulent  Conversion  of  Bailed  Property  as 
a  Crime. — Under  what  circumstances  the  con- 
version of  property  by  bailees  constitutes  lar- 
ceny or  embezzlement,  see  Rex  v.  Hoare,  1  F. 
&  F.  647 ;  Reg.  v.  Garrett,  2  F.  &  F.  14;  Reg. 
v.  Loose,  29  L.  J.  N.  S.  132  ;  Reg.  v.  Hassall,  30 
L.  J.  N.  S.  175;  Reg.  v.  Robson,  31  L.  J.  N. 
S.  22;  Watson  v.  State,  70  Ala.  13,  45  Am. 
Rep.  70;  Phelps  -■.  People,  55  111.  334;  Com. 
v.  Chathams,  50  Pa.  St.  181," 88  Am.  "Dec.  539; 
Reed  v.  State,  16  Tex.  App.  586.  See  also  the 
titles  Embezzlement  and  Larceny. 

5.  Unauthorized  Use  a  Conversion. — Story  on 
Bailments;  2  Greenleaf  on  Evidence,  642; 
Clark  v.  Whitaker,  19  Conn.  319,  48  Am.  Dec. 
160. 

Where  a  bailee  accepted  a  horse  to  board, 
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use  it  in  a  particular  way,  uses  it  in  a  different  way,1  or  to  a  greater  extent  than 
authorized,2  or  beyond  the  time  embraced  by  the  authority,3  such  unauthorized 


■with  directions  that  he  was  "  not  to  use  him  or 
harness  him  in  any  way,"  the  use  of  him  under 
the  bailment  was  a  conversion.  Collins  v. 
Bennett,  46  N.  Y.  490. 

Right  of  Bailee  to  Use  Thing  Bailed. — "  As  to 
the  right  of  a  bailee  to  use  the  property  while 
in  his  keeping,  although  there  are  some  gen- 
eral rules  on  the  subject,  yet  no  general  rule 
of  universal  application  can  be  laid  down,  but 
generally  cases  must  be  governed  by  their 
own  particular  circumstances,  in  the  absence 
of  any  contract  on  the  subject  of  the  use. 
The  authorities  seem  to  agree  that  the  right 
of  the  bailee  to  use  the  property,  in  the  ab- 
sence of  express  contract  on  the  subject,  de- 
pends on  the  circumstances  of  the  case,  the 
character  and  purpose  of  the  bailment,  the 
nature  of  the  property,  In  connection  with 
the  other  attending  circumstances.  One  test 
or  principle  applicable  to  the  subject  is  to 
consider  whether  from  the  circumstances  the 
consent  of  the  owner  to  the  use  may  fairly  be 
presumed.  It  is  said  in  the  books  that  if  the 
use  would  be  for  the  benefit  of  the  property, 
the  assent  of  the  owner  should  generally  be 
presumed,  but  not  so  if  the  use  would  be  in- 
jurious or  perilous.  It  would  seem  that  if 
the  use  would  be  indifferent,  the  right  to  use 
should  be  determined  the  way  the  other  cir- 
cumstances incline.  In  some  cases  the  assent 
of  the  owner  may  be  inferred  as  a  fact  from 
the  circumstances ;  but  that  is  not  in  all  cases 
necessary,  for  in  some  cases  the  presumed 
assent  is  a  mere  fiction,  and  the  question  as  to 
the  right  of  the  bailee  to  use  the  property  be- 
comes a  question  of  law  upon  a  given  state  of 
facts,  without  reference  to  any  actual  assent 
of  the  owner  in  fact.  It  is  generally  not  only 
the  right,  but  the  duty,  of  the  bailee,  to  use 
the  property  so  far  as  necessary  to  its  pres- 
ervation. To  this  extent  the  assent  of  the 
owner  may  be  presumed,  as  in  case  of  the 
milking  of  a  milch  cow ;  and  in  case  of  a  horse, 
exercise  and  moderate  use  to  the  extent  nec- 
essary to  the  health  and  vigor  of  the  animal. 
Again,  it  is  laid  down  by  the  elementary  writ- 
ers that  the  right  to  use  the  property  may 
depend  on  whether  it  is  property  of  a  nature 
that  requires  expense  to  keep  it ;  and  if  so, 
the  bailee  may  use  it  reasonably  to  compen- 
sate him  for  the  charge  of  keeping.  This  fact, 
however,  would  not  necessarily  determine 
the  right  without  reference  to  the  character 
of  the  bailment  and  other  circumstances.  In 
the  present  case  no  one  of  the  above  consid- 
erations alone  can  determine  the  right,  but 
it  must  be  determined  by  all  the  circumstances 
combined."  Per  Peck,  J.,  in  Alvord  v. 
Davenport,  43  Vt.  30. 

1.  Use  in  Another  Way  than  Authorized — 
England.—  Bryant  v.  Wardell,  2  Exch.  479. 

United  States. — Ross  v.  Southern  Cotton 
Oil  Co.,  41  Fed.  Rep.  152. 

Georgia. — Malone  v.  Robinson,  77  Ga.  719. 

Massachusetts. — Homer  v.  Thwing,  3  Pick. 
(Mass  )  492. 

Missouri. — Fox  v .  Young,  22  Mo.  App.  386. 
3  C.  of  L. — 48  5 


New  York. — Buchanan  v.  Smith,  10  H:m 
(N.  Y.)  474. 

North  Carolina. — Belli'.  Bowen,  1  Tones  L. 
(N.  Car.)  316;  Martin  v.  Cuthbertson,  64  N. 
Car.  328;  Barringer  v.  Burns,  108  N.  Car.  606. 

Tennessee.  —  Angus  -•.  Dickerson,  Meig< 
(Tenn.)  459;  Horsely  v.  Branch,  1  Humph. 
(Tenn.)  199. 

Vermont. — Hart  V.  Skinner,  16  Vt.  138,  42 
Am.  Dec.  500. 

Virginia. — Spencer  v.  Pilcher,  8  Leigh 
(Va.)  565. 

Wisconsin . — Lane  v.  Cameron,  38  Wis.  603  ; 
DeVoin  v.  Michigan  Lumber  Co.,  64  Wis. 
616,  54  Am.  Rep.  649. 

Illustrations. —  In  Fox  -■.  Young,  22  Mo. 
App.  386,  the  plaintiff  hired  to  the  defendant 
a  pair  of  mules  to  do  certain  work  on  a  rail- 
road track,  which  the  defendant  was  con- 
structing as  a  contractor.  By  the  express 
terms  of  the  contract  of  hiring,  the  defendant 
was  not  to  employ  the  team  by  working  them 
to  a  scraper ;  but  the  defendant,  in  violation  oi 
the  agreement,  hitched  them  to  the  scraper, 
whereby  they  became  frightened  and  ran 
away,  one  of  them  being  killed.  It  was  held 
that  by-  the  use  of  the  team  in  contravention 
of  the  terms  of  the  hiring,  the  defendant  be- 
came liable  for  the  damage. 

Where  the  bailor  loaned  to  the  bailee  a  span 
of  horses  to  be  used,  for  their  keeping,  in  the 
city  of  Oshkosh,  in  drawing  the  latter's  ice 
wagon  and  for  no  other  purpose,  and  the 
bailee,  without  the  knowledge  of  the  bailor, 
sent  the  horses  away  from  the  city  of  Oshkosh 
to  the  town  of  Vinland,  where,  by  reason  of 
exposure  and  improper  management,  they  be- 
came sick,  it  was  held  that  such  a  misuser  of 
the  horses  was  a  conversion  of  the  property, 
for  which  the  bailee  was  liable  in  tort.  Lane 
v.  Cameron,  38  Wis.  603. 

Where  the  defendant  borrowed  a  carriage 
of  the  plaintiff  to  use  in  a  particular  place, 
and  sent  it  heavily  loaded  to  another  place, 
whereby  the  carriage  was  damaged,  it  was 
held  such  a  conversion  as  would  entitle  the 
plaintiff  to  recover  the  value  of  the  carriage 
in  an  action  of  trover.  Hart  v.  Skinner,  16 
Vt.  138,  42  Am.  Dec.  500. 

If  a  horse  is  borrowed  for  personal  use  the 
borrower  is  responsible  for  any  loss,  however 
inevitable,  that  may  happen  if  he  permits  a 
servant  to  ride  him.  Bringloe  v.  Morrice,  1 
Mod.  210,  3  Salk.  271. 

2.  Using  Chattel  to  Greater  Extent  than  Au- 
thorized.— Where  one  hires  a  horse  to  go  an 
agreed  distance,  and  goes  beyond  that  dis- 
tance, he  is  liable  in  trover  for  an  unlawful 
conversion  of  the  horse.  Lucas  v.  Trumbull, 
15  Gray  (Mass.)  306;  Wheelock  v.  Wheel- 
wright, 5  Mass.  104;  Rotch  v.  Hawes,  12  Pick. 
(Mass.)  136,  22  Am.  Dec.  414.  See  also  Far- 
kas  v.  Powell,  86  Ga.  800;  Wentworth  v. 
McDuffie,  48  N.  H.  402.  Compare  Kennedy 
v.  Ashcraft,  4  Bush  (K.y.)  530. 

3.  Using  Chattel  heyond  Time  Embraced  by 
the  Authority. — Where  a  bailee  hired  a  horse 
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is  a  conversion  of  the  chattel  for  which  the  bailor  may  maintain  trover  for 
its  value,  or  he  may,  at  his  election,  waive  the  tort  and  sue  ex  contractu  for 
repossession  of  the  goods  with  damages. 

The  Subsequent  Return  of  the  Chattel  after  its  misuse,  and  its  acceptance  by  the 
bailor,  will  not  bar  an  action  for  the  conversion,  but  the  redelivery  will  only  go 
in  mitigation  of  damages.1 

(b)  Unauthorized  Sale  of  the  Chattel. — Likewise  if  the  bailee,  having  no  authority 
to  sell  the  thing  bailed,  sells  it ; 2  or,  having  authority  to  sell  it  on  or  before  a 
specified  date,  sells  it  after  that  date;3  such  sale  is  a  conversion  both  in  the 
bailee  and  the  vendee,  against  either  of  whom,  or  jointly,  an  action  of  trover 
will  lie.4  The  bailor  may,  however,  if  he  choose,  ratify  the  transaction  and 
demand  the  proceeds  of  the  sale,  and  if  refused  may  have  his  action  of 
assumpsit.5 

(o)  Mixing  Bailed  Funds  with  Private  Money. — A  bailee  who  accepts  the  care  of 
money,  or  who  receives  bills  or  notes  for  collection,  should  keep  the  amount 
so  received  separate  from  his  own  private  funds.  If  he  treats  the  money  as  his 
own,  and  his  liability  as  that  of  a  debtor  for  the  amount  so  received,  as  where 
he  places  it  in  his  private  safe,  mixed  with  his  own  money,6  or  where  he 
deposits  it  with  his  bankers  upon  his  own  private  account,7  such  treatment  of 
the  fund  is  a  conversion  of  it,  and  he  is  liable  if  the  same  be  lost  by  the  robbery 
of  the  safe  or  the  failure  of  the  bank. 

(d)  Destruction  of  Chattel. — If  the  bailee  destroys  the  thing  bailed,  by  misuser 
or  otherwise,  he  is  liable  for  the  conversion.8 

(e)  Misdelivery  of  Chattel — aa.  In  General. — The  degree  of  diligence  which 
is  exacted  of  each  of  the  several  classes  of  bailees,  in  respect  to  the  care 
of  the  thing  bailed,  has  no  application  to  the  liability  of  the  bailee  in  respect  to 
its  return  or  delivery.9    Every  bailee  is  bound,  at  his  peril,  to  know  that  the 


to  be  returned  the  same  day,  but  instead  kept 
him  until  the  next  day,  in  consequence  of 
which  the  horse  was  injured,  the  bailee  was 
liable  for  a  conversion.  Fox  v.  Pruden,  3  Daly 
(N.  Y.)  187. 

1.  Return  of  Chattel  after  Misuse — Mitigation 
of  Damages. — St.  John  v.  O'Connel,  7  Port. 
(Ala.)  466,  citing  Rutland's  Case,  1  Roll's 
Abr.  5  e;  Wheelock  v.  Wheelwright,  5  Mass. 
104;  Fox  v.  Pruden,  3  Daly  (N.  Y.)  187. 

If  the  taking  of  the  property  be  wilful,  or 
if  the  property  be  essentially  injured  and  an 
action  of  trover  be  commenced,  the  defendant 
cannot  compel  the  plaintiff  to  receive  back 
the  property  in  mitigation  of  damages.  Hart 
v.  Skinner,  16  Vt,  138,  42  Am.  Dec.  500. 

2.  Unauthorized  Sale  a  Conversion. — Calhoun 
v.  Thompson,  56  Ala.  166,  28  Am.  Rep.  754; 
Medlin  v.  Wilkerson,  81  Ala.  147;  Rankin  v. 
Shephardson,  89  111.  445;  McGinn  v.  Butler, 
31  Iowa  160;  Chism  v.  Woods,  Hard.  (Ky.) 
540,  3  Am.  Dec.  740;  Vaughn  v.  Hopson,  10 
Bush  (Ky.)  338;  Hendricks  v.  Evans,  46  Mo. 
App.  313;  Sanborn  v.  Colman,  6  N.  H.  14, 
23  Am.  Dec.  703;  Lovejoy  v.  Jones,  30  N.  H. 
164;  Johnson  v.  Miller,  16  Ohio  431 ;  Stillman 
v.  Hurd,  10  Tex.  109;  Swift  v.  Moseley,  10 
Vt.  208,  33  Am.  Dec.  197;  Dunham  v.  Lee,  24 
Vt.  432. 

3.  Scott  v.  Rogers,  31  N.  Y.  676. 

4.  Joint  Conversion. — The  unauthorized  sale 
of  the  thing  bailed,  by  a  bailee,  is  a  conver- 
sion in  both  seller  and  purchaser — a  joint  con- 
version, for  which  the  bailor  map  maintain 
trover  against  both  jointly.  Buckmaster  v. 
Mower,  21  Vt.  204;  Grant  v.  King,  14  Vt.  367. 


6.  Right  of  Bailor  to  Demand  Proceeds  of 
Wrongful  Sale. — Moses  v.  Taylor,  6  Mackey 
(D.  C.)  257 ;  Atkins  v.  Gamble,  42  Cal.  87,  10 
Am.  Rep.  282;  Strong  v.  Adams,  30  Vt.  221, 
73  Am.  Dec.  305.  See  also  Hyde  v.  Noble, 
13  N.  H.  494,  38  Am.  Dec.  508. 

6.  Mixing  Bailed  Funds  with  Private  Money. — 
Fidelity  Invest.  Co.  v.  Carico,  1  Colo.  App. 
292.  See  also  the  title  Trusts  and  Trustees. 

7.  Placing  Bailed  Funds  to  Private  Bank  Ac- 
count.— Robinson  v.  Ward,  2  C.  &  P.  59,  12  E. 
C.  L.  2S.  See  also  Coleman  v.  Lipscomb,  18 
Mo.  App.  443. 

Where  a  bailee,  who  has  received  a  bill  of 
exchange  which  he  agrees  to  collect  gratui- 
tously, places  the  amount  to  his  own  credit 
with  his  bankers,  he  is  liable  to  the  bailor  for 
the  loss  of  the  amount  by  the'  failure  of  the 
bank.    Young  v.  Noble,  2  Disney  (Ohio)  485. 

8.  Destruction  of  the  Chattel  a  Conversion. — 
Bryant  v.  Wardell,  2  Exch.  479. 

A  bailee  is  equally  liable  for  conversion, 
•whether  the  animal  bailed  be  killed  by  viok  nre 
or  its  death  be  caused  by  cruel  treatment, 
starvation,  or  want  of  ordinarj-  care.  Cross  v. 
Brown,  41  N.  H.  283. 

Insane  BaUee  Liable  for  Destruction  of  Chattel. 
— The  bailor  may  maintain  an  action  of  trover 
against  the  bailee  for  the  value  of  the  thing 
bailed,  although  the  same  was  destroyed  by 
the  latter  while  insane.  Morse  v.  Crawford, 
17  Vt.  499,  44  Am.  Dec.  349. 

9.  Lichtenhein  v.  Boston,  etc.,  R.  Co.,  ri 
Cush.  (Mass.)  70;  Jenkins  v.  Bacon,  n  1  Mass. 
373,  is  Am.  Rep.  33.  Compare  Lancaster 
County  Nat.  Bank  v.  Smith,  62  Pa.  St.  47. 
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person  to  whom  he  delivers  the  chattel  is  the  proper  person  to  receive  it,  and 
if  he  delivers  it  to  the  wrong  person,  though  acting  in  perfect  good  faith,  he  is 
nevertheless  liable  for  its  conversion.1 

Delivery  to  True  Owner. — If  the  bailor  has  no  title  to  the  thing  bailed,  and 
the  same  is  demanded  by  the  true  owner,  the  bailee  must  deliver  it  to  him,2 


1.  Misdelivery  of  Chattel  a  Conversion — Eng- 
land.— Devereux  *.  Barclay,  2  B.  Si  Aid.  702; 
Youl  v.  Harbottle,  Peake  N.  P.  49;  Stephen- 
son v.  Hart,  4  Bing.  476;  Lubbock  v.  Inglis,  1 
Stark.  104,  2  E.  C.  L.  48. 

Arkansas. — Wear  v.  Gleason,  52  Ark.  364, 
20  Am.  St.  Rep.  186.  See  also  Fagan  v.  North 
Missouri  Ins.  Co.,  31  Ark.  54. 

Massachusetts. — Bowlin  v.  Nye,  10  Cush. 
(Mass.)  416;  Lichtenhein  v.  Boston,  etc.,  R. 
Co.,  11  Cush.  (Mass.)  70. 

New  York. — Packard  v.  Getman,  4  Wend. 
(N.  Y.)  613,  2i  Am.  Dec.  166. 

Ohio.— Gaff  v.  O'Neil,  2  Cine.  Super.  Ct. 
Rep.  246. 

Pennsylvania. — Clark  v.  Spence,  10  Watts 
(Pa.)  335. 

Texas. — Nelson  v.  King,  25  Tex.  655. 

Attempted  Delivery  to  Bailor's  Wife — Loss. — A 
bailor,  who  was  about  to  depart  on  a  long 
voyage,  deposited  a  government  bond  with  a 
bailee,  with  instructions  to  remit  the  interest 
to  the  bailor's  wife.  The  bailee,  after  keep- 
ing the  bond  for  about  a  year,  and  without  in- 
structions from  the  bailor,  forwarded  the  bond 
to  the  latter's  wife  by  mail,  in  which  transmis- 
sion it  was  lost.  It  was  held  that  the  delivery, 
or  attempted  delivery,  of  the  bond  without  in- 
structions was  a  misdelivery,  and  rendered  the 
bailee  liable,  without  regard  to  any  question  of 
negligence.  Jenkins  v.  Bacon,  111  Mass.  373, 
15  Am.  Rep.  33. 

Delivery  of  Goods  to  Wharfinger. — Where  the 
owner  of  goods  on  board  a  vessel  directed  the 
captain  not  to  land  them  on  the  wharf  against 
which  the  vessel  was  moored,  and  he  promised 
not  to  do  so,  but  afterwards  delivered  them  to 
the  wharfinger  for  the  owner's  use,  under  the 
idea  that  the  wharfinger  had  a  lien  on  them 
for  wharfage  fees  because  the  vessel  was  un- 
loaded at  that  wharf,  it  was  held  that  the  cap- 
tain was  liable  for  a  conversion  unless  he 
could  establish  the  wharfinger's  right.  Syeds 
v.  Hay,  4  T.  R.  260.  See  generally  the  title 
Wharves  and  Wharfingers. 

Joint  Bailors — Delivery  to  One  against  Protest 
of  the  Other. — Where  cotton  owned  jointly  by 
landlord  and  tenant  is  delivered  to  a  ginner 
he  is  the  bailee  of  both  jointly,  and  he  is  liable 
for  the  interest  of  either  fn  the  cotton  if  he, 
against  the  protest  of  either,  delivers  the  cot- 
ton to  the  other.  Horseley  v.  Moss,  5  Tex. 
Civ.  App.  341,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  56. 

Delivery  of  Chattel  at  Wrong  Place.— The 
plaintiff  loaned  his  carriage,  which  was  stored 
at  a  stable  in  the  city  in  which  both  of  the 
parties  resided,  to  the' defendant.  The  latter 
subsequently  returned  the  carriage  to  the 
same  stable,'  but  the  stable  keeper  had  in  the 
meantime  ceased  to  be  the  plaintiff's  agent. 
It  was  held  that  the  carriage  should  have 
been  returned  to  the  plaintiff  at  his  residence, 
and  a  delivery  of  it  to  any  other  person  was  a 


conversion.  Esmay  v.  Fanning,  9  Barb.  (N. 
Y.)  176. 

Shipment  of  Goods  to  Wrong  Destination. — 

Where  a  bailee  received  a  shipment  of  arrow- 
root, which  he  agreed  to  send  to  New  Or- 
leans for  sale,  but  instead  sent  it  to  Charles- 
ton and  it  was  lost  en  route,  he  was  held  liable 
for  the  loss  consequent  upon  his  departure 
from  instructions.  Ferguson  v.  Porter.  3 
Fla.  27. 

Delivery  to  Bailor's  Agent. — Where  the  bailee 
of  property  delivered  it  to  the  agent  of  the 
bailor,  acting  under  instructions  from  his 
principal,  and  the  agent  paid  the  bailee  his 
charges  for  keeping  the  property,  there  was  a 
good  delivery,  and  the  bailee  was  discharged 
from  any  further  liability  in  respect  to  such 
property.    Garvey  v.  Scott,  9  111.  App.  19. 

Delivery  According  to  Instructions. — A  naked 
bailee  cannot  be  held  answerable  for  deliver- 
ing the  goods  held  by  him  to  the  wrong  per- 
son, if  the  agent  of  the  person  properlv 
entitled  thereto  had  given  him  to  understand 
that  they  were  for  the  one  to  whom  they  were 
delivered.  Brant  v.  McMahon,  56  Mich. 
498. 

The  plaintiff,  a  real  estate  agent  in  Indiana- 
polis, received  a  letter  from  Franklin  purport- 
ing to  be  signed  by  one  L.,  who  owned  certain 
lots  in  the  former  city,  and  offering  to  put 
them  in  his  hands  for  sale.  A  correspondence 
ensued,  resulting  in  the  plaintiff  agreeing  to 
buy  the  lots.  He  thereupon  caused  his  bank- 
ers to  telegraph  to  the  defendant  bank,  asking 
if  L.  was  an  honorable  man  and  good  for  his 
contracts,  but  making  no  inquiry  as  to  the 
identity  of  the  man  claiming  to  be  L.,  nor  was 
there  any  inquiry  of  that  kind  afterwards  made. 
The  defendant  answered  that  he  did  not  know 
L.  On  the  next  day  a  stranger  entered  the 
defendant  bank,  said  his  name  was  L.,  and  that 
he  was  expecting  a  deed  for  him  to  sign  from 
the  plaintiff's  bankers  in  Indianapolis.  The 
defendant  notified  the  plaintiff  that  a  person 
calling  himself  L.  had  made  inquiries  at  the 
bank  concerning  a  deed  for  him  to  sign,  in 
answer  to  which  the  plaintiff  replied  that  the 
deed  would  be  sent  by  first  mail.  The  deed  was 
accordingly  sent  to  the  defendant  bank,  and 
was  executed  by  the  person  claiming  to  be  L. 
and  the  consideration  was  paid  him  under  in- 
structions from  the  plaintiff'.-  bankers.  It 
was  afterwards  discovered  that  the  man  per- 
sonating L.  was  an  impostor  and  the  deed  a 
forgery,  whereupon  the  plaintiff  brought  his 
action.  It  was  held  that  the  defendant  had  a 
right  to  assume  that  the  plaintiff  knew  with 
whom  he  was  dealing,  and,  as  he  acted  accord- 
inn  to  instructions  and  paid  the  money  to  the 
person  to  whom  he  was  directed  to  pay  it, 
there  was  no  liability  on  his  part.  Metzger 
f.  Franklin  Bank,  119  Ind.  359. 

2.  See  infra,  this  title,  section  Liability  to 
True  Owner  of  Chattel., 
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and  such  delivery  will  be  a  complete  defense  against  the  claims  of  the  bailor.1 
But  the  bailee  delivers  to  third  persons  at  his  peril  always,  and  when  he  has 
done  so,  and  is  sued  by  his  bailor,  the  onus  is  upon  him  to  establish  the 
superiority  of  the  title  to  which  he  has  yielded.2 

bb.  Delivery  under  Process  of  Law. — It  is  a  familiar  principle,  that  if  the 
performance  of  a  contract  is  rendered  impossible  by  the  act  of  the  law  the 
obligors  are  excused.  Applying  this  principle  to  the  present  subject,  it  may 
be  stated  that  if  goods  are  taken  from  a  bailee  by  authority  of  law.  exercised 
through  regular  and  valid  proceedings,  the  bailee  will  be  exonerated.3 

Process  must  Be  against  Bailor.— But  a  seizure  under  process,  in  order  to  exonerate 
the  bailee,  must  be  such  as  is  set  in  motion  directly  against  the  bailor  in  a  suit 
to  which  the  latter  is  a  party.4  If  the  bailee  permits  the  goods  in  his  hands  to 
be  attached  or  levied  on  as  the  property  of  a  third  person,  delivery  under  such 
process  will  afford  him  no  protection.5 


1.  Delivery  to  True  Owner  a  Defense  to  De- 
mand of  Bailor — England. — Ogle  v.  Atkinson, 
5  Taunt.  759;  Shclbury  v.  Scotsford,  Yelv. 
23;  Biddle  v.  Bond,  6  B.  &  S.  225,  118  E.  C. 
L.  225;  Hardman  v.  Willcock,  9  Bing.  382, 
note,  23  E.  C.  L.  312,  note;  Wilson  v.  Ander- 
ton,  1  B.  &  Ad.  450,  20  E.  C.  L.  426. 

United  States.—  The  Idaho,  93  U.  S.  575. 

Alabama. — Crosswell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684;  Calhoun  v.  Thomp- 
son, 56  Ala.  166,  28  Am.  Rep.  754;  Leigh 
v.  Mobile,  etc.,  R.  Co.,  58  Ala.  165 ;  Powell  v. 
Robinson,  76  Ala.  423. 

Massachusetts.  —  Whittier  v.  Smith,  11 
Mass.  211. 

Missouri. — Pulliam  v.  Burlingame,  81  Mo. 
in,  51  Am.  Rep.  229;  Cole  v.  Wabash,  etc., 
R.  Co.,  21  Mo.  App.  449. 

New  Hampshire. — Webster  v.  Harper,  7 
N.  H.594;  Spear  -v.  Hill,  52  N.  H.  323;  Stone 
v.  Sleeper,  59  N.  H.  205. 

New  Tori-. — Edson  v.  Weston,  7  Cow.  (N. 
Y.)  278;  Bates  v.  Stanton,  1  Duer  (N.  Y.)  79; 
Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544. 

Pennsylvania. — King  v.  Richards,  6  Whart. 
(Pa.)  418,  37  Am.  Dec.  420. 

Delivery  in  Part  a  Defense  pro  Tanto. — If  a 
part  of  the  goods  have  been  surrendered  to 
a  naramount  title,  this  is  a  defense  pro  tanto. 
Haynes  v.  Tenney,  45  N.  H.  183;  Healey  v. 
Hutchinson,  66  N.  H.  316. 

2.  Calhoun  v.  Thompson,  56  Ala.  166,  28 
Am.  Rep.  754;  Powell  v.  Robinson,  76  Ala. 
423- 

3.  Delivery  under  Process  of  Law. — Edson  v. 
Weston,  7  Cow.  (N.  Y.)  278;  Stamford  Steam- 
boat Co.  v.  Gibbons,  9  Wend.  (N.  Y.)  327; 
Bliven  v.  Hudson  River  R.  Co.,  35  Barb. 
(N.  Y.)  188;  Burton  v.  Wilkinson,  18  Vt.  186, 
46  Am.  Dec.  145. 

In  Bliven  v.  Hudson  River  R.  Co.,  35  Barb. 
(N.  Y.)  188,  the  court  said  :  "It  is  no  doubt 
true  as  a  general  rule,  that  a  bailee  of  prop- 
erty cannot  set  up  against  his  bailor  that  a 
third  person  has  a  better  title  to  the  property, 
and  compel  the  latter  to  litigate  the  question 
of  ownership.  But  it  is  also  true  that  if  goods 
are  taken  from  the  bailee  by  the  authority  of 
the  law,  exercised  through  regular  and  valid 
proceedings,  it  will  be  a  defense  to  an  action 
by  the  bailor.  The  bailee  must  assure  him- 
self, and  show  the  court,  that  the  proceedings 


are  regular  and  valid ;  but  he  is  not  bound  to 
litigate  for  his  bailor,  or  to  show  that  the 
judgment  or  decision  of  the  tribunal  issuing 
the  process  or  seizing  the  goods  was  correct 
in  law  or  in  fact." 

See  generally  the  titles  Contracts;  Im- 
possible Contracts. 

4.  Bliven  v.  Hudson  River  R.  Co.,  3^  Barb. 
(N.  Y. )  191 ;  Burton  v.  Wilkinson,  18  Vt.  186, 
46  Am.  Dec.  145. 

5.  Seizure  of  Goods  as  Property  of  Third  Per- 
son.— A  bailee  must  protect  the  interest  of  his 
bailor,  and  where,  in  a  suit  by  a  bailor  against 
his  bailee,  the  latter's  answer  "averred  that 
the  goods  had  been  levied  on  as  the  property 
of  a  third  person,  to  whose  attaching  creditor 
or  the  sheriff  under  the  attachment  he  had 
paid  the  proceeds  of  the  goods,  it  was  held 
that  the  answer  was  not  a  defense.  Barnard 
v.  Kobbe,  3  Dalv  (N.  YO35;  Rogers  v.  Weir, 
34  N.  Y.  463 ;  Kelly  v.  Patchell,  5  W.  Va.  585. 

Where  it  appears  that  a  judgment  debtor's 
right  to  money  in  the  hands  of  a  bailee  is 
disputed,  the  court  has  no  authority,  in  sup- 
plementary proceedings  against  such  debtor, 
to  order  the  same  to  be  paid  off  by  the  bailee 
towards  the  satisfaction  of  the  judgment. 
Such  an  order  having  been  made  without 
authority,  obedience  to  it  by  the  bailee  will 
not  afford  any  protection  to  him  against  the 
bailor's  action  for  a  conversion  of  the  money. 
Barnard  v.  Kobbe,  3  Daly  (N.  Y.)  35. 

The  Agent  of  an  Undisclosed  Principal  depos- 
ited a  sum  of  money  in  the  hands  of  a  stake- 
holder as  a  bet.  While  the  money  was  yet  in 
his  hands,  a  judgment  was  recovered  against 
the  agent,  and,  upon  supplementary  pro- 
ceedings, the  stakeholder  was  ordered  by 
the  justice,  by  whom  the  judgment  had  been 
rendered,  to  pay  over  the  money  to  the  judg- 
ment creditor,  which  he  did.  The  stakeholder 
had  been  previously  informed  who  the  real 
owner  was.  In  an  action  by  the  bailor  against 
the  stakeholder,  it  was  held  that  the  latter, 
being  informed  of  the  rights  of  the  bailor, 
was  bound  to  protect  those  rights  by  resisting 
the  proceedings  against  him  as  a  garnishee, 
the  bailor  being  no  party  thereto,  and  that  he 
would  not  be  protected"  by  a  judgment  im- 
properly entered  against  him  ordering  him 
to  pay  the  money  to  the  attaching  creditor. 
Hardy  v.  Hunt,  ii  Cal.  343,  70  Am.  Dec.  787. 
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Process  must  Be  Valid. — Again,  the  bailee  is  bound  at  his  peril  to  see  that  the 
process  under  which  the  chattels  are  seized  is  regular  and  valid,  and  if  not  he 
must  refuse  to  deliver  them  ;  and  if  they  are  forcibly  taken  from  him  he  must 
immediately  institute  proceedings  for  their  recovery  ;  otherwise,  he  will  be 
liable  for  a  misdelivery.1 

Bailee  need  Not  Question  Correctness  of  Judgment. — The  bailee  is  not,  however,  bound 
to  litigate  for  his  bailor  the  question  whether  the  judgment  or  decision  of  the 
tribunal,  under  which  the  seizure  is  made,  is  correct  in  law  or  in  fact,2 
nor  whether  the  statute,  by  virtue  of  which  a  writ  is  issued,  is  constitu- 
tional.3 

(f)  Wrongful  Detention  of  Chattel — -aa.  In  General — -Duty  of  Bailee  to  Return  or 
Deliver. — Whenever  a  bailment  has  terminated  by  the  accomplishment  of  its 
purpose,  by  the  expiration  of  the  term  for  which  it  was  made,  or  by  the  demand 
of  the  bailor,  it  immediately  becomes  the  duty  of  the  bailee  to  return  the 
thing  bailed,  or  to  deliver  it  to  such  person  as  is  designated  by  the  terms  of 
the  bailment,4   together   with   all  increments,  earnings,  and   gains  which 


1.  Bailee  must  Ascertain  Validity  of  Process. 

— When  goods  are  taken  from  a  bailee  by 
legal  process  he  must  show  that  it  was  upon 
process  regular  and  valid  upon  its  face.  He 
is  not  bound  to  resist  a  public  officer  having 
valid  process  against  the  goods,  but  if  he  com- 
plies with  any  other  demand  or  claim,  by 
virtue  of  legal  proceedings  made  against  him- 
self, he  does  so  at  his  peril.  He  must  show 
that  the  claim  or  proceeding  is  a  valid  one, 
and  he  must  maintain  the  validity  of  such 
claim  to  make  out  a  defense  or  justification 
against  his  bailor.  Welles  v.  Thornton,  45 
Barb.  (N.  Y.)  390. 

When  a  sheriff,  without  a  proper  warrant, 
takes  the  thing  bailed  out  of  the  hands  of  the 
bailee  he  commits  a  trespass,  and  his  tortious 
act  cannot  be  considered  the  act  of  the  law, 
nor  can  it  exonerate  the  bailee  from  liability 
to  his  bailor.  Stephens  v.  Vaughan,  4  J.  J. 
Marsh.  (Ky.)  206,  20  Am.  Dec.  216.  See  gen- 
erally the  title  Sheriffs. 

Where  a  bailee  permitted  property  of  the 
bailor  to  be  seized  by  an  officer  and  taken 
away  by  virtue  of  a  search  warrant,  which  did 
not  describe  the  property  seized,  it  was  held 
that  the  bailee  was  liable.  The  court  said : 
"  When  property  in  the  custody  of  a  bailee  for 
hire  is  demanded  by  third  persons,  under  color 
of  process,  it  becomes  his  duty  to  ascertain 
whether  the  process  is  such  as  requires  him 
to  surrender  the  property  ;  and  if  it  is  not,  then 
it  is  his  right  and  duty  to  refuse,  and  to  offer 
such  resistance  to  the  taking,  and  adopt  such 
measures  for  reclaiming  it  if  taken,  as  a  pru- 
dent and  intelligent  man  would  if  it  had  been 
demanded  and  taken  under  a  claim  of  right  to 
the  property  by  another  without  legal  process. 
The  defendant  did  not  discharge  the  duty  that 
it  owed  to  the  bailor  and  owner  of  the  property 
by  merely  making  a  formal  protest  against 
entering  the  vaults  where  the  property  was.  A 
person  who  would  allow  his  own  property  to  be 
taken  from  him  under  like  circumstances,  and 
without  doing  more  to  prevent  such  a  result 
or  to  repossess  himself  of  it  when  taken, 
could  scarcely  be  called  a  prudent  man.  It 
follows  that  the  defendant  has  not  shown  that 
the  property  was  taken  from  its  possession 
by  legal  process,  so  as  to  excuse  its  loss." 


Roberts  v.  Stuyvesant  Safe  Deposit  Co.,  123 
N.  Y.  57,  20  Am.  St.  Rep.  718. 

2.  Bliven  v.  Hudson  River  R.  Co.,  35  Barb. 
(N.  Y.)  191. 

3.  Writ  Issued  under  Unconstitutional  Statute. 
— A  bailee  is  not  bound  to  know  that  a  statute 
is  unconstitutional,  and  he  will  not  be  ren- 
dered liable  in  damages  for  permitting  the 
property  of  his  bailor  to  be  taken  out  of  his 
custody  upon  a  writ  issued  under  a  statute 
which  is  subsequently  declared  to  be  uncon- 
stitutional. McAlister  v.  Chicago,  etc.",  R. 
Co.,  74  Mo.  351. 

4.  Duty  of  Bailee  to  Return  or  Deliver. — 
Lay  v.  Lawson,  23  Ala.  377  ;  Allgear  v.  Walsh, 
24  Mo.  App.  134 ;  Dale  v.  See,  51  N.  J.  L.  378 ; 
Holbrook  v.  Wight,  24  Wend.  (N.  Y.)  169, 
35  Am.  Dec.  607;  Rogers  v.  Weir,  34  N.  Y. 
463  ;  Ball  v.  Liney,  48  N.  Y.  9,  8  Am.  Rep.  511. 

Bailee  must  Return  Specific  Chattel — General 
Rule  and  Exception — Stocks. — As  a  general  rule, 
a  bailor  has  a  right  to  recover  the  specific 
property  bailed,  and  cannot  be  compelled  to 
accept  other  property  of  the  same  kind  and  of 
equal  value  in  lieu  of  that  which  has  been  con- 
verted. In  Atkins  v.  Gamble,  42  Cal.  86,  10 
Am.  Rep.  282,  the  court  said  :  "  The  reason  of 
the  rule  is  obvious  :  the  owner  may  have  special 
reasons  for  desiring  to  retain  that  specific 
chattel,  and  there  may  be  reasons  why  he  at- 
taches a  peculiar  value  to  it  beyond  the  value 
of  other  chattels  of  a  precisely  similar  kind. 
If  his  desire  in  this  respect  be  the  result  of 
mere  caprice,  he  is  entitled  to  be  gratified  in 
the  exercise  of  it.  *  *  *  Hence  the  owner  of 
such  chattel  cannot  be  compelled  to  accept  in 
lieu  of  it  another  which  appears  to  be  precisely 
similar  and  of  equal  value.  *  *  *  But  we  think 
the  reason  of  the  rule  ceases  when  applied  to 
stocks.  It  is  impossible  that  any  sane  person 
should  have  centered  his  affections  upon  a 
particular  stock  certificate,  or  that  any  violence 
could  be  done  to  his  feelings  by  requiring  him 
to  accept  another  certificate  of  precisely  simi- 
lar character  in  lieu  of  it.  His  own  certificate 
was  only  the  evidence  that  he  owned  an  undi- 
vided interest  in  the  capital  and  business  of  the 
corporation.  Another  certificate  of  the  same 
kind,  for  the  same  amount  of  stock,  would  en- 
title him  to  precisely  the  same  rights  as  the 
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may  have  accrued  to  it  during  the  period  of  the  bailment.1 

Duty  implied  by  Law. — It  is  not  essential  in  the  creation  of  this  duty  that  the 
return  of  the  goods  be  stipulated  for  in  the  contract,  but  the  duty  arises  by 
implication  of  law  from  the  very  nature  of  the  transaction.2 

Return  must  be  Unqualified. — -The  duty  to  return  is  absolute,  and  the  bailee 
cannot  qualify  it  by  prescribing  conditions  not  contemplated  by  the  parties 
at  the  making  of  the  contract.3 

Refusal  to  Deliver — Evidence  of  Conversion. — If  a  bailee,  having  goods  of  his  bailor 
in  his  possession,  refuses  upon  demand  to  redeliver  them,  the  refusal  is  prima 
facie  evidence  of  a  conversion,  and,  in  the  absence  of  evidence  to  justify  the 
refusal,  is  sufficient  to  induce  a  jury  to  find  the  fact.4 

bb.  Disputing  Legality  of  Bailment. — The  bailee  cannot  justify  his  refusal 
on  the  ground  that  the  bailment  is  illegal.  Although  the  bailor  may  have  had 
no  legal  authority  to  make  it,5  and  even  though  it  were  made  for  the  purpose 
of  fraudulently  secreting  the  goods  from  the  bailor's  creditors,  yet  the  bailee  is 
bound  to  restore  at  the  demand  of  his  bailor,  and  will  not  be  permitted  to  set 
up  the  illegality  of  the  bailment  as  an  excuse  for  his  own  default.6 

cc.  Denying  Bailor's  Title — (<?«)  General  Rule. — The  rule  is  well  settled 
that  a  bailee  cannot  set  up  his  bailor's  want  of  title  as  a  justification  of  his 
refusal  to  deliver.  By  the  acceptance  of  the  bailment  the  bailee  impliedly 
admits  the  title  of  his  bailor,  and  he  is  estopped  thereafter  from  disputing  it.T 


former  certificate.  Each  would  be  a  precise 
equivalent  of  the  other,  and  it  is  certain  he 
could  suffer  no  pecuniary  loss  by  the  trans- 
action. *  *  *  For  these  reasons,  we  think,  a 
different  rule  should  govern  the  conversion  of 
a  certificate  of  stock;  and  if  the  wrongdoer 
was  at  all  times  ready  and  willing  to  transfer  to 
the  owner  an  equivalent  number  of  similar 
shares  in  the  same  company,  by  a  proper  and 
valid  certificate,  it  would  present  a  case  for 
nominal  damages  only." 

1.  Duty  of  Bailee  to  Account  for  Profits. — Story 
on  Bailments,  99,  194,260,  339,  343;  Geron 
v.  Geron,  15  Ala.  558,  50  Am.  Dec.  143;  Hun- 
saker  v.  Sturgis,  29  Cal.  142;  Houton  v. 
Holliday,  2  Murph.  (N.  Car.)  111;  Gilson 
v.  Martin,  49  Vt.  474. 

2.  Duty  to  Return  Arises  by  Duplication  of 
Law. — Lyons  First  Nat.  Bank  v.  Ocean  Nat. 
Bank,  60  N.  Y.  278;  Graves  v.  Ticknor,  6 
N.  H.  537;  Edward's  Appeal,  105  Pa.  St.  103. 
See  also  Atcherson  v.  Talbot,  5  Dana  (Ky.) 
324- 

Bailee  must  Account  to  Bailor's  Assignee.  — 

Where  the  bailor's  interest  in  the  property 
has  been  legally  assigned,  and  the  bailee  has 
notice  of  the  fact,  the  bailee  must  account  to 
the  assignee.  Roberts  v.  Noyes,  76  Me. 
59°. 

3.  Bailee  cannot  Prescribe  Conditions  upon 
which  He  will  Return. — "Upon  a  bailment  of 
goods  for  work  and  labor  upon  them,  the  con- 
tract between  the  parties  arises  immediately 
upon  the  delivery  of  the  goods  to  the  bailee, 
and  upon  the  completion  of  the  work  for 
which  the  bailment  was  made  it  is  the  duty 
of  the  bailee  to  return  the  goods  to  the  owner. 
He  cannot  prescribe  the  conditions  under 
which  he  will  perform  that  duty.  Notice  by 
the  bailee,  with  the  return  of  the  goods  or  with 
his  bill  for  the  work  done,  qualifying  his  lia- 
bility for  defective  workmanship,  are  terms 
of  his  own  dictation.    His  refusal  to  restore 


the  goods  to  the  owner,  except  upon  those 
terms,  would  be  wrongful.  And  although 
the  owner  should  accept  his  goods  with  knowl- 
edge of  the  terms  proposed,  no  contract 
would  arise  therefrom.  The  transaction 
would  lack  the  consideration  necessary  to  sup- 
port a  contract."  Depue,  J.,  in  Dale  v.  See, 
SI  N.  J.  L.  378. 

4.  Refusal  to  Deliver  as  Evidence  of  Conver- 
sion— England. — Wilson  v.  Anderton,  1  B.  & 
Ad.  450,  20  E.  C.  L.  426. 

Alabama. — St.  John  v.  O'Connel,  7  Port. 
(Ala.)  466. 

Kentucky. — Treacy  v.  Barclay  (Ky.  1888), 
6  S.  W.  Rep.  433. 

Massachusetts.  —  Whittier  v.  Smith,  11 
Mass.  211. 

Michigan. — Donlin  v.  McQuade,  61  Mich. 
275- 

Missouri. — Allgear  v.  Walsh,  24  Mo.  App. 
134;  Huxley  v.  Hartzell,  44  Mo.  370. 

New  Hampshire. — Graves  v.  Ticknor,  6  N. 
H.  537;  Gilman  v.  Hill,  36  N.  H.  311. 

New  Jersey. — Burgin  v.  Riggins,  3  N.  J. 
L.  233. 

New  York. — Fox  v.  Pruden,  3  Dalv  (N. 
Y.)  1S7;  Holbrook  v.  Wight,  24'  Wend.  (N. 
Y.)  169,  35  Am.  Dec.  607;  Zule  v.  Zule,  24 
Wend.  (N.  Y.)  76,  3^  Am.  Dec.  600;  Rogers 
v.  Weir,  34  N.  Y.  463;  Ball  v.  Liney,  48  N. 
Y.  9,  8  Am.  Rep.  511. 

Oregon. — State  v.  Chew  Muck  You,  20 
Oregon  215,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  56. 

Vermont.— Sibley  v.  Story,  8  Vt.  15;  Do- 
horty  v.  Madgett,  58  Vt.  323. 

5.  English  v.  McNair,  34  Ala.  40. 

6.  Allgear  v.  Walsh,  24  Mo.  App.  134. 

7.  Bailee  cannot  Dispute  Bailor's  Title — Eng- 
land.— Gosling  v.  Birnie,  7  Bing.  343,  20  E. 
C.  L.  155;  Stonard  v.  Dunkin,  2  Campb.  344. 

District  of  Columbia. — Moses  v.  Taylor,  6 
Mackey  (D.  C.)  255. 
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Setting  up  Title  in  Self. — So  far  does  this  principle  obtain,  that  although  the 
title  to  the  goods  be  in  the  bailee,  and  even  though  he  may  have  received  them 
in  ignorance  of  his  own  right,  having  accepted  the  possession  of  them  in  the 
capacity  of  bailee,  he  is  estopped  from  claiming  them  by  title  until  he  has 
fulfilled  the  obligations  of  the  trust  by  returning  them  to  his  bailor.1 

(bb)  By  Authority  of  Third  Persons. — Although  the  bailee  is  estopped  from 
setting  up  a  jus  tertii  for  the  purpose  of  keeping  the  property  for  himself,2  the 
rule  is  subject  to  exception  when  the  goods  have  actually  been  claimed  by  a 
third  person.  When  this  has  been  done  it  is  quite  proper,  if  the  bailee  chooses, 
to  try  the  title  to  the  property  in  this  way,  and  the  bailee  may  refuse  to 
deliver  the  goods  when  he  does  so,  relying  upon  the  right  and  title  and  by  the 
authority  of  such  third  person.3  But  the  bailee  undertakes  such  a  defense  at 
his  peril,  and  if  the  person  by  whose  authority  he  defends  has  no  title  the 
bailee  is  liable.4 

c.  Compensation  and  Lien — (i)  Right  of  Bailee  to  Compensation. — The 
right  of  the  bailee  to  compensation  and  the  amount  thereof  are  usually  fixed 
by  the  terms  of  the  bailment.  But  even  in  the  absence  of  an  express  contract, 
unless  it  can  be  inferred  from  the  circumstances  that  the  services  were  to  be 
rendered  without  compensation,  the  law  will  imply  a  promise  on  the  part  of 
him  for  whom  the  services  were  rendered  to  pay  for  them  what  they  are  reason- 
ably worth.5 

(2)  Right  to  Lien  for  Compensation. — If  a  bailee  has  an  article  delivered 
to  him,  upon  which  he  bestows  his  services,  he  has  a  right  to  detain  it  until 
compensation  for  his  services  is  paid.6  This  right  exists  whether  the  compensa- 
tion is  fixed  by  an  agreement  for  a  stipulated  amount  or  merely  by  an  implied 
contract  to  pay  a  reasonable  price  for  the  services.7 


Michigan. — Sinclair  v.  Murphy,  14  Mich. 
392- 

Missouri. — Sherwood  v.  Neal,  41  Mo.  App. 
416. 

Netv  Tork. — Gerber  v.  Monie,  56  Barb. 
(N.  Y.)  652;  Marvin  v.  Elhvood,  n  Paige  (N. 
Y.)  365;  Vosburgh  v.  Huntington,  15  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  254;  Bates  v.  Stan- 
ton, 1  Duer  (N.  Y.)  79;  Aubery  v.  Fiske,  36 
N.  Y.  47. 

Pennsylvania. — McCafferty  v.  Brady  (Pa. 
1887),  9  Atl.  Rep.  37. 

Texas. — Moore  v.  Aldrich,  25  Tex.  Supp.  276. 

Vcrtnont. — Burton  -•.  Wilkinson,  18  Vt. 
186,  46  Am.  Dec.  145. 

See  the  title  Agency,  vol.  1,  p.  930. 

Although  the  bailor  may  have  obtained 
possession  of  the  horse  as  an  estray,  which  he 
had  never  posted,  a  bailee  to  whom  he  has 
delivered  it  cannot  set  up  the  bailor's  want  of 
title  as  a  defense  upon  his  failure  to  rede- 
liver.   Borron  v.  Landes,  1  Duv.  (Ky.)  299. 

1.  Bailee  cannot  Set  Up  Tltls  In  Himself. — 
Simpson  v.  Wrenn,  50  III.  222,  99  Am.  Dec. 
511;  Thompson  v.  Williams,  30  Kan.  114; 
Osgood  v.  Nichols,  5  Gray  (Mass.)  420;  Burs- 
ley  v.  Hamilton,  15  Pick.  (Mass.)  40,  25  Am. 
Dec.  423;  Pulliam  v.  Burlingame,  81  Mo.  ill, 
Si  Am.  Rep.  229;  Hampton  v.  Swisher,  4  N. 
J-  L.  73. 

2.  The  "Idaho,"  93  U.  S.  575;  Pulliam  v. 
Burlingame,  81  Mo.  119,  51  Am.  Rep.  229; 
Cole  v.  Wabash,  etc.,  R.  Co.,  21  Mo.  App. 
449;  Dougherty  v.  Chapman,  29  Mo.  App.  233. 

3.  0<?le  v.  Atkinson,  5  Taunt.  759;  Thorne 
v.  Tilbury,  3  H.  &  N.  534;  Palmtag  v.  Dout- 


rick,  59  Cal.  154,  43  Am.  Rep.  245;  Dodge  v. 
Meyer,  61  Cal.  423;  Wetherly  v.  Straus,  93 
Cal".  283  ;  Bates  v.  Stanton,  1  Duer  (N.  Y.)  79. 

Bailor  Offering  Indemnity  against  Claim  of  Third 
Person. — When  the  bailor  offers  a  satisfactory 
bond  of  indemnity  against  the  claim  of  a 
third  person,  the  bailee  cannot  justify  the 
further  detention  of  the  property.  Ball  v. 
Liney,  48  N.  Y.  9,  8  Am.  Rep.  511. 

4.  Freeman  v.  Perry,  25  Tex.  611. 

6.  Dougherty  v.  Whitehead,  31  Mo.  257. 
See  generally  the  title  Contracts. 

6.  Bailee's  Lien  for  Compensation. — Bevan  v. 
Waters,  3  C.  &  P.  520,  14 E.  C.  L.424;  Pribble 
t'.  Kent,  10  Ind.  325,  71  Am.  Dec.  327;  Mun- 
son  -'.  Porter,  63  Iowa  453;  Morgan  v.  Cong- 
don,  4  N.  Y.  552;  Scott  t'.  Delahunt,  65  N.  Y. 
128;  Hunter  v.  Sevier,  7  Yerg.  (Tenn.)  127; 
Arians  v.  Brickley,  65  Wis.  26,  56  Am.  Rep. 
611.  See  also  Mount  v.  Williams,  11  Wend. 
(N.  Y.)  77.  And  see  generally  the  title 
Liens. 

A  bailee  who  has  a  lien  upon  goods  for 
compensation  for  his  services  may  maintain 
an  action  of  trespass  against  his  bailor  if  the 
goods  be  taken  away  from  him  before  such 
compensation  is  paid.  Burdict  v.  Murray,  3 
Vt.  302,  21  Am.  Dec.  588. 

Lien  does  Not  Extend  to  Employees  of  Bailee. — 
The  lien  of  a  bailee  does  not,  as  against  the 
bailor,  extend  to  the  persons  employed  under 
the  bailee.  Story  on  Bailments,  §440;  Hol- 
lingsworth  v.  Dow,  19  Pick.  (Mass.)  228; 
Wright  v.  Terry,  23  Fla.  160. 

7.  Chase  v.  Westmore,  5  M.  &  S.  180;  Mor- 
gan v.  Congdon,  4  N.  Y.  552. 
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Agreement  for  Compensation  Necessary  to  Create  Lien. — But  it  is  necessary  that 
compensation  be  contemplated  by  the  parties  in  order  to  create  a  right  to  a 
lien.  A  bailee  without  any  agreement  as  to  compensation  may  or  may  not 
be  entitled  to  it,  according  to  the  circumstances,  but  he  has  no  lien.1 

Future  Day  of  Payment. — Where,  by  the  terms  of  the  bailment,  a  particular 
future  time  of  payment  is  fixed,  which  is  subsequent  to  the  time  when  the 
bailor  is  entitled  to  a  return  of  the  article  upon  which  the  work  is  done,  the 
right  of  the  bailee  to  detain  it  for  compensation  would  be  inconsistent  with 
his  duty  to  return,  and  in  such  case  there  can  be  no  lien  ;2  and  this,  although 
a  part  of  the  goods  be  in  the  bailee's  hands  at  the  time  when,  by  the  agree- 
ment, the  price  was  to  be  paid.3 

Extent  of  Lien. — The  lien  extends  to  all  the  goods  delivered  under  one 
contract,  although  they  be  delivered  in  different  parcels  and  at  different  times, 
and  the  bailee  may  detain  any  portion  of  them  as  a  lien  upon  the  whole.4 
He  cannot,  however,  detain  goods  delivered  under  one  contract,  for  any  debt 
due  him  by  the  bailor  under  any  other  contract,  without  a  special  agreement 
to  that  effect.5 

Extinction  of  Lien — Loss  of  Possession. — It  is  a  general  rule,  that  if  a  bailee  volun- 
tarily parts  with  the  possession  of  goods  before  receiving  compensation  his 
lien  upon  them  is  lost.6  This  rule  only  applies  where,  by  loss  of  possession, 
the  bailee  also  parts  with  his  special  property  in  the  chattel.  For,  if  the 
chattel  be  wrongfully  recovered  by  the  bailor,7  or  be  returned  to  him  in  a  new 
character,  as  a  special  bailee  or  agent,8  or  delivered  to  a  third  person 
as  such,9  the  lien  survives,  not  only  against  the  bailor,  but  against  third 
parties  also. 

2.  Of  the  Bailor  in  Respect  to  the  Bailee — a.  RIGHT  TO  COMPENSATION  FOR 
Use  of  Chattel. — The  right  of  a  bailor  to  compensation  for  the  use  of  the 
thing  bailed,  and  the  amount  of  the  same,  are  usually  fixed  by  agreement  be- 
tween the  parties;  but  even  where  there  is  no  express  agreement,  whenever  the 
bailee  has  the  use  of  the  thing  bailed,  in  the  absence  of  evidence  that  the  same 
was  intended  to  be  gratuitous  the  law  will  imply  a  promise  on  the  part  of  the 
bailee  to  pay  a  reasonable  value  for  the  use.10 


1.  Lien  cannot  Exist  Independent  of  Agree- 
ment for  Compensation. — Rivara  v.  Ghio,  3  E. 

D.  Smith  (N.  Y.)  264;  Lyungstrandh  v.  Wil- 
liam Haaker  Co.,  16  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  387. 

A  person  not  engaged  in  the  business  of 
warehousing  or  storage,  who  permits  another 
to  deposit  a  chattel  in  an  unoccupied  room  of 
his  premises,  does  not  thereby  acquire  any 
lien  on  such  chattel  for  the  value  of  the  stor- 
age. Alt  v.  Weidenberg,  6  Bosw.  (N.  Y.) 
176. 

2.  Blake  v.  Nicholson,  3  M.  &S.  168;  Chase 
v.  Westmore,  5  M.  &  S.  180;  Wiles  Launder- 
ing Co.  v.  Hahlo,  105  N.  Y.  234,  59  Am.  Rep. 
496;   Burdict  v.  Murray,  3  Vt.  302,  21  Am. 

Dec.  588. 

3.  Crawshay  v.  Homfray,  4  B.  &  Aid.  50,  6 

E.  C.  L.  385;  Morgan  v.  Congdon,  4  N.  Y. 

552- 

4.  Extends  to  All  Goods  Delivered  under  One 
Contract. — Blake  v.  Nicholson,  3  M.  &  S.  167; 
Chase  v.  Westmore,  5  M.  &  S.  180  ;  Morgan  v. 
Congdon,  4  N.  Y.  552;  Schmidt  v.  Blood,  9 
Wend.  (N.  Y.)  268,  24  Am.  Dec.  143;  Wiles 
Laundering  Co.  v.  Hahlo,  105  N.  Y.  234,  59 
Am.  Rep.  496.  See  also  St.  John  v.  O'Con- 
nel,  7  Port.  (Ala.)  466. 

5.  Goods  DeUvered  under  Different  Contracts. 


— Nevan  v.  Roup,  8  Iowa  207 ;  Jarvis  v. 
Rogers,  15  Mass.  389.  See  also  St.  John  v. 
O'Connel,  7  Port.  (Ala.)  466. 

6.  Loss  of  Possession. — Nevan  v.  Roup,  8 
Iowa  207;  Macomber  v.  Parker,  14  Pick. 
(Mass.)  497;  McFarland  -  .Wheeler,  26  Wend. 
(N.  Y.)  467;  Bailey  v.  Quint,  22  Vt.  474. 

Lien  Valid  as  to  Bailor,  Void  as  to  Third 
Parties. — Where  the  owners  of  a  sawmill  per- 
mitted boards,  sawed  by  them  for  another  at 
a  stipulated  price,  from  logs  delivered  to  them 
by  him,  to  be  removed  from  their  mill  yard 
to  the  bank  of  a  canal  at  the  distance  of  half  a 
mile  from  the  mill,  it  was  held  that  they  lost 
their  lien  thereby  in  respect  to  third  persons, 
although  it  was  expressly  stipulated  between 
the  parties  that  the  lien  should  continue  not- 
withstanding the  removal.  McFarland  v. 
Wheeler,  26  Wend.  (N.  Y.)  467. 

7.  Bruley  v.  Rose,  57  Iowa  651 ;  Walcott  v. 
Keith,  22  N.  H.  196. 

8.  Palmtag  v.  Doutrick,  59  Cal.  154,  43 
Am.  Rep.  245. 

9.  Walther  v.  Wetmore,  1  E.  D.  Smith 
(N.  Y. )  7. 

10.  Right  of  BaUor  to  Compensation. — Rider  v. 

Union  India-rubber  Co.,  28  N.  Y.  379;  affirm- 
ing 5  Bosw.  (N.  Y.)  85.    It  was  further  held 
in  this  case  that  the  fact  that  the  bailment  was 
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b.  Liability  for  Expenses  Incurred  by  Bailee. — For  what  expenses 
incurred  by  a  bailee,  about  the  thing  bailed,  the  bailor  is  bound  to  reimburse 
him,  depends  upon  the  character  of  the  bailment  and  the  nature  of  the 
expense. 

A  Gratuitous  Bailee  is  entitled  to  reimbursement  for  all  expenses  which  it  may 
have  been  necessary  for  him  to  incur  for  the  preservation  of  the  chattel.  This 
is  naturally  implied  in  the  undertaking,  for  otherwise  his  gratuitous  act  might 
become  a  charge  upon  him.1 

A  Borrower  impliedly  agrees  to  bear  the  ordinary  expenses  naturally  incident 
to  the  use  of  the  thing  loaned.  But  extraordinary  expenses  are  at  the  risk 
of  the  lender.  For  these  the  borrower  is  entitled  to  reimbursement,  and  to 
enforce  the  same  has  a  lien  upon  the  thing  loaned,  and  may  detain  it  until  they 
are  paid.'2 

A  Pledgee  may  collect  from  his  pledgor  any  expenses  necessarily  incurred  by 
him  for  the  preservation  of  the  chattel,  or  in  protecting  his  right  to  it  or  in 
rendering  it  available.3 

A  Bailee  for  Hire,  where  the  use  of  the  thing  bailed  is  the  essence  of  the 
contract,  impliedly  undertakes  to  keep  the  thing  in  repair,  and  must  bear  such 
expenses  as  are  incident  thereto,  unless  the  necessity  for  them  arises  from 
some  defect  in  the  thing  against  which  the  bailor  has  expressly  or  impliedly 
warranted  it.  Extraordinary  expenses  are  charges  upon  the  bailor,  and  the 
bailee,  it  seems,  may  compel  reimbursement  for  them.4 

3.  Of  the  Bailee  in  Respect  to  Third  Persons — a.  Injury  or  Loss  of 
CHATTEL. — As  respects  third  persons,  the  bailee  has  a  special  property  in  the 
thing  bailed,  sufficient  to  protect  it  against  wrongdoers.  Thus,  if  the  chattel 
be  lost  by  the  negligence  of  a  common  carrier5  or  innkeeper,6  or  is  injured  T  or 
converted8  by  a  trespasser,  the  bailee  may  maintain  his  action  for  the  same; 


made  under  the  mutual  expectation  that  the 
bailee  would  purchase  the  chattel,  did  not 
raise  a  presumption  that  the  use  was  gratui- 
tously given. 

1.  Story  on  Bailments,  121,  1^4,  19-5,  197; 
Harter  v.  Blanchard,  64  Barb.  (N.  Y.)  617; 
Bacon  v.  New  York  Fourth  Nat.  Bank  (City 
Ct.),  9  N.  Y.  Supp.  435.  See  the  titles  De- 
posit; Mandate. 

2.  Expenses  to  be  Borne  by  Borrower  and 
Lender  Respectively. — If  in  using  the  thing 
the  borrower  is  put  to  any  expense,  this  must 
be  borne  by  himself.  Thus,  for  example,  if  a 
horse  be  lent  to  a  friend  for  a  journey,  he  must 
bear  the  expense  of  his  food  during  the  jour- 
ney, and  of  getting  him  shod  if  he  should 
chance  to  require  it,  for  this  is  a  burden 
which  is  naturally  attendant  upon  the  use  of 
the  horse.  But  if  there  are  any  extraordinary 
expenses  incurred  in  the journev,  as  for  curing 
the  horse  of  a  distemper,  the  borrower  is  en- 
titled to  a  remuneration  from  the  lender. 
Story  on  Bailments,  256,  273.  See  the  title 
Loan. 

3.  Story  on  Bailments,  30617,  357,  389; 
Starrett  v.  Barber,  20  Me.  457.  See  also 
Blake  v.  Buchanan,  22  Vt.  548,  and  the  title 
Pledge  and  Collateral  Security. 

Assessments  Rightfully  Paid  by  a  Creditor  to 
prevent  a  forfeiture  of  stock  pledged  to  him 
as  collateral  security  are  charged  upon  it  in 
the  nature  of  expenses,  and  must  be  refunded 
by  the  debtor  as  a  condition  precedent  to  re- 
claiming the  pledge.  McCalla  v.  Clark,  55 
Ga.  53. 


4.  Story  on  Bailments,  388,  389.  See 
also  the  title  Contracts  of  Hire. 

Expenses  Incurred  by  Bailee  as  a  Set-off 
against  Hire. — Where  a  horse,  hired  to  perform 
a  certain  journey  and  back,  becomes  disabled 
by  lameness  while  on  his  return,  without  any 
fault  on  the  part  of  the  hirer,  so  that  he  is  un- 
able to  travel,  and  the  hirer  is  thereby  com- 
pelled to  procure  other  means  of  returning 
him,  and  to  incur  expenses  in  consequence 
thereof,  those  expenses  may  be  recouped 
against  the  demand  of  the  bailor  for  the  hire 
of  the  horse ;  and  if  they  exceed  the  value  of 
the  horse's  services  the  bailor  cannot  recover 
in  an  action  brought  for  such  services.  Har- 
rington v.  Snyder,  3  Barb.  (N.  Y.)  380. 

5.  Fry  v.  Carter,  25  Ala.  479;  Moran  v. 
Portland  Steam  Packet"Co.,  35  Me.  55;  Elk- 
ins  r.  Boston,  etc.,  R.  Co.,  19  N.  H.  337,  51 
Am.  Dec.  184. 

6.  Chamberlain  v.  West,  37  Minn.  54. 

7.  Calhoun  v.  Thompson,  56  Ala.  166,  28 
Am.  Rep.  754;  Peoria,  etc.,  R.  Co.  v.  Mcln- 
tire,  39  111.  298;  Little  Fossett,  34  Me.  545, 
56  Am.  Dec.  671  ;  American  Dist.  Tel.  Co.  v. 
Walker,  72  Md.  454,  20  Am.  St.  Rep.  479; 
Baggett  v.  McCormack  (Miss.  1896),  19  So. 
Rep.  89,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  61  ;  Faulkner  v.  Brown,  13 
Wend.  (N.  Y.)  63.  Compare.  Buddin  v.  For- 
tunato,  16  Daly  (N.  Y.)  195. 

8.  Knight  v.  Davis  Carriage  Co.,  71  Fed. 
Rep.  662;  Cox  v.  Easley,  11  Ala.  362;  Cham- 
blee  t'.  McKenzie,  31  Ark.  155;  White  v. 
Webb,  15  Conn.  302;  Harker  v.  Dement,  9. 
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and  tli is  although  the  bailee  may  not  be  liable  to  the  bailor. 

Measure  of  Damages. — In  such  cases  the  measure  of  damages  is  not  limited  to 
the  bailee's  special  interest  in  the  property,  but  he  may  recover  full  damages, 
holding  the  amount  so  recovered  in  excess  of  his  own  interest  in  trust  for  his 
bailor.1 

b.  Liability  to  True  Owner  of  Chattel. — Although  a  bailee,  by 
the  acceptance  of  the  bailment,  impliedly  admits  the  title  of  his  bailor,  which 
involves  the  duty  to  return  or  deliver  according  to  his  instruction,  the  principle 
cannot  be  applied  so  as  to  defeat  the  rights  of  the  true  owner.  The  law  will 
always  assist  the  owner  of  goods  which  are  wrongfully  withheld,  to  recover 
possession  of  them  wherever  they  may  be,  and  the  bailee's  duty  to  his  bailor 
cannot  prevail  against  the  just  demand  of  the  rightful  claimant.  If  the  bailor 
has  no  title  to  the  goods,  the  bailee's  possession  of  them  after  the  owner  has 
demanded  them  of  him  is  tortious,  and  if  he  refuses  to  deliver  them  to  the 
owner  upon  demand,2  or  redelivers  them  to  his  bailor  after  notice  of  the 
owner's  right,3  he  is  liable  to  the  latter  for  their  conversion. 

Bailee's  Bight  to  Beasonable  Delay.— When  goods  are  demanded  by  a  third  party, 
the  bailee  has  a  right  to  a  reasonable  delay  before  delivery,  in  order  to  ascer- 
tain the  title  of  the  claimant.4 

c  Bailee's  Means  of  Protection  against  Rival  Claimants — (i)  In 
General. — Before  leaving  the  subject  it  may  be  well  to  consider  briefly  what 
means  of  protection,  if  any,  the  bailee  has  when  the  goods  are  demanded  of 
him  by  rival  claimants.  When  it  is  remembered  that  the  bailee  is  bound,  at 
his  peril,  to  deliver  to  the  claimant  having  the  paramount  title,  it  is  obvious  that 
in  cases  in  which  he  has  no  means -of  discovering  with  whom  this  rests,  his 
position  is  indeed  embarrassing  and  critical. 

(2)  Requiring  Claimants  to  Interplead. — It  is  laid  down  by  some  authorities, 
and  often  held  out  as  the  proper  remedy  in  decisions  in  courts  of  law,  that  under 
such  circumstances  the  bailee's  course  should  be  to  file  a  bill  in  equity,  requir- 
ing the  rival  claimants  to  interplead.5    But  upon  a  critical  examination  of  the 

Gill  (Md.)  7,  52  Am.  Dec.  670;    Hyde  v.  them  to  the  criminal,  notwithstanding  that  he 

Noble,  13  N.  H.  494,  3S  Am.  Dec.  508.  acts  in  ignorance  of  such  claim  and  in  good 

1.  Littlefield  v.  Biddeford,  29  Me.  310;  faith.  Loeffel  v.  Pohlman,  47  Mo.  App.  574. 
Woodman  v.  Nottingham,  49  N.  H.  387,  6  4.  Bailee's  Eight  to  Reasonable  Delay  before 
Am.  Rep.  526.  Delivering  Goods  to  Third  Party.  —  Carroll  v. 

2.  Story  on  Bailments,  §  102;  Schouler's  Mix,  51  Barb.  (N.  Y.)  212;  Ball  v.  Liney,  48 
Bailments  and  Carriers,  §  60;  Dohorty  v.  N.  Y.  9,  8  Am.  Rep.  511. 

Madgett,  58  Vt.  323.  It   takes  a  wrongful  refusal   to  constitute 

3.  Redelivery  to  Bailor  after  Notice  of  Bailee's  the  defendant  a  tort-feasor,  and  a  qualified, 
Right. — A  mere  bailee  is  not  guilty  of  a  con-  reasonable,  and  justifiable  refusal  is  no  evi- 
version,  although  he  receives  property  from  dence  of  a  conversion.  It  is  well  settled  that 
one  not  rightfully  entitled  to  possession,  and,  the  possessor  of  goods  may  refuse  to  deliver 
acting  as  a  mere  conduit,  delivers  it  in  pursu-  them  up  until  the  claimant  makes  some  prop- 
ance  of  the  bailment,  if  this  is  done  before  er  and  reasonable  show  of  ownership,  which 
notice  of  the  rights  of  the  real  owner;  but  if  necessarily  includes  the  fact  of  identification, 
he  has  such  notice,  his  status  is  changed  and  2  Greenleaf  on  Evidence,  §  644;  1  Addison  on 
he  delivers  possession  at  his  peril.  Nanson  Torts  (Wood's  ed.),  §472;  Butler  v.  Jones,  80 
v.  Jacob,  93  Mo.  331,  3  Am.  St.  Rep.  531 ;  Pool  Ala.  436. 

v.   Adkisson,    1  Dana  (Ky.)  110;  Kelly  v.  Where,  upon  demand  being  made  for  the 

Patchell,  5  W.  Va.  585.  goods  by  the  owner,  the  defendant  replied, 

If  on  the  arrest  of  a  criminal  goods  belong-  "  If  you  will  bring  any  one  to  prove  it  is  your 

ing  to  another  are  found  in  his  possession,  property,  I  will  give  it  you,  and  not  else," 

and  the  police  take  charge  thereof,  they  be-  this  was  held  to  be  a  reasonable  and  qualified 

come  bailees  of  the  goods  for  the  true  owner,  refusal,  and  not  to  constitute  a  conversion, 

subject  to  the  obligations  imposed  upon  them  Green  v.  Dunn,  3  Campb.  216. 

by  the  laws  relating  to  the  prosecution  of  5.  Parsons  on  Contr.,  §  94;  2  Kent's  Com. 

criminals.    And  if  the  bailees,  after  the  true  568;  Schouler  on  Bailments  and  Carriers, 

owner  has   notified  them   of  his   title  and  118,  495 ;  Angell  on  Carriers,  §  335  ;  Wilson  v. 

claimed  the  goods,  deliver  the  goods  to  the  Anderton,  1  B.  &  Ad.  450,  20  E.  C.  L.  426; 

sheriff,  he,  in  turn,  succeeds  to  the  position  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  Rep.  511; 

of  the  police  as  such  bailee,  and  he  is  guilty  Banfield  v.  Haeger,  45  N.  Y.   Super.  Ct. 

of  a  conversion  of  the  goods  if  he  restores  428. 
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authorities  in  equity  it  seems  extremely  doubtful  whether  this  remedy  is 
available.1  But  whether  or  not  the  bill  can  be  maintained  in  such  cases  it  is 
not  the  purpose  here  to  decide,  but  reference  is  made  to  those  titles  where 
the  matter  will  be  fully  considered.2 

(3)  Demanding  Indemnity. — Again  it  has  been  stated  that  the  bailee  should 
require  indemnity  from  the  party  to  whom  he  delivers  the  goods.3  This 
would  indeed  be  a  very  satisfactory  solution  of  the  difficulty  where  indemnity 
was  willingly  given  by  either  claimant,  and  it  has  been  held  that  the  bailee 
could  not  justify  further  delay  when  a  satisfactory  bond  was  actually  tendered 
by  the  bailor.4  But  it  hardly  seems  consonant  with  the  duty  of  the  bailee  to 
either  party,  that  he  should  be  permitted  to  demand  indemnity  as  a  condition 
precedent  to  delivery.  If  a  party  has  a  right  to  the  goods  at  all,  he  has  a  right 
to  their  delivery  unhampered  by  conditions,  and  a  bailee  could  hardly  justify  a 
refusal  because  indemnity  had  not  been  given  him.5 

4.  Of  the  Bailor  in  Respect  to  Third  Persons — a.  In  General. — The  bailor, 
when  he  makes  a  bailment,  parts  with  the  right  of  possession  to  the  chattel,  and 
he  cannot,  during  the  existence  of  the  bailment,  maintain  an  action  of  tres- 
pass, trover,  or  replevin  against  any  third  person,6  though  it  seems  that  if  any 
permanent  injury  be  done  to  the  chattel  he  may  maintain  a  special  action  on 
the  case  for  the  injury  to  his  reversionary  interest.7 

Where  Bailment  Terminable  at  Will  of  Bailor — Unlawful  Act  of  Bailee. — And  where  the 
bailment  is  terminable  by  the  bailor  at  will,8  or  has  been  determined  by  some 
unauthorized  act  on  the  part  of  a  bailee,  such  as  an  unauthorized  sale  or  pledge 
of  the  bailed  article,0  the  bailor  may  maintain  trover  against  the  purchaser  or 
pledgee. 

b.  Action  for  Conversion  of  Chattel. —  Unless  authorized  by 
the  terms  of  the  bailment,  the  bailee  cannot  make  a  sale  which  will  alter  the 
general  property  of  the  bailor.  Such  unauthorized  sale  confers  no  title  upon 
the  purchaser,  although  he  may  have  purchased  in  good  faith  and  in  ignorance 
of  the  bailor's  right,  and  the  bailor  may  demand  the  property  from  him  or 
from  any  one  claiming  under  such  sale,  and  a  refusal  to  deliver  upon  such  de- 
mand is  a  conversion  for  which  an  action  will  lie.10 


1.  Bill  of  Interpleader  will  Not  Lie.— The 
true  doctrine  supported  by  the  authorities 
would  seem  to  be,  that  in  cases  of  adverse  in- 
dependent titles  the  party  holding  the  prop- 
erty must  defend  himself  as  well  as  he  can  at 
law ;  and  he  is  not  entitled  to  the  assistance  of 
a  court  of  equity,  for  that  would  be  to  assume 
the  right  to  try  merely  legal  titles  upon  a 
controversy  between  different  parties,  where 
there  is  no  privity  of  contract  between  them 
and  the  third  person,  who  calls  for  an  inter- 
pleader. Whether  it  might  not  have  been 
more  wise,  and  more  consistent  with  the  prin- 
ciples of  equity,  originally  to  have  held  that 
in  all  cases  whatsoever,  where  the  bailee  was 
innocent  and  without  any  fault,  he  should  have 
a  right  to  a  bill  of  interpleader,  is  a  point  into 
which  it  is  now  too  late  to  inquire.  2  Story's 
Equity  Jurisprudence,  §  820. 

A  bailee  cannot  maintain  a  bill  of  inter- 
pleader against  his  bailor.  Crawshay  v. 
Thornton,  2  Myl.  &  C.  1 ;  Morristown  First 
Nat.  Bank  v.  Bininger,  26  N.  J.  Eq.  345. 

2.  See  Encyc.  of  Pleading  and  Practice, 
title  Interpleader. 

3.  2  Parsons  on  Contr.,      94,  143. 

4.  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  Rep.  511. 
6.  Banfield  v.  Haeger,  45  N.  Y.  Super.  Ct. 

428. 
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6 .  Right  of  Action  against  Third  Parties — Gen- 
eral Rule. — Gordon  v.  Harper,  7  T.  R.  9; 
Mears  v.  London,  etc.,  R.  Co.,  n  C.  B.  N.  S. 
850,  103  E.  C.  L.  850;  Lexington,  etc.,  R.  Co. 
v.  Kidd,  7  Dana  (Ky.)  245  ;  Clarke  v.  Poozer, 
2  McMull.  L.  (S.  Car.)  434;  Steele  v.  Wil- 
liams, Dudley  L.  (S.  Car.)  16;  Swift  v.  Mose- 
ley,  10  Vt.  208,  33  Am.  Dec.  197. 

7.  Permanent  Injury  to  Chattel. — Mears  v. 
London,  etc.,  R.  Co.,  11  C.  B.  N.  S.  850,  103 
E.  C.  L.  850;  Lexington,  etc.,  R.  Co.  v.  Kidd, 
7  Dana  (Ky.)  245;  White  v.  Griffin,  4  Jones 
L.  (N.  Car.)  139. 

8.  Drake  v.  Redington,  9  N.  H.  243;  How- 
ard v.  Farr,  18  N.  H.  457. 

9.  Where  Bailment  Determined  by  Unauthorized 
Act  of  Bailee. — Cooper  v.  Willomatt,  1  C.  B. 
672,  50  E.  C.  L.  672;  Marner  v.  Banks,  17  L. 
T.  N.  S.  147,  16  W.  R.  62 ;  Clarke  v.  Poozer, 
2  McMull.  L.  (S.  Car.)  434;  Sanborn  v.  Col- 
man,  6  N.  H.  14,  23  Am.  Dec.  703;  Sargent  v. 
Gile,  8  N.  H.  325;  Swift  v.  Moseley,  10  Vt. 
208,  33  Am.  Dec.  197. 

10.  Unauthorized  Sale — England. — Cooper 
v  Willomatt,  1  C.  B.  672,  50  E.  C.  L.  672. 

Alabama. — Calhoun  v.  Thompson,  56  Ala. 
166,  28  Am.  Rep.  754;  Medlin  v.  Wilkerson, 
81  Ala.  147. 

Kentucky. — Chism  v.  Woods,  Hard.  (Ky:) 
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Effect  of  Previous  Action  against  Bailee.— Where  the  bailee  sells  the  thing  without 
authority,  an  action  of  assumpsit  against  him  by  the  bailor  to  recover  the 
proceeds  of  the  sale  may  be  regarded  as  an  affirmance  of  the  act,  and  debars 
any  action  against  the  purchasers.  But  a  previous  action  against  the  bailee  for 
a  breach  of  the  contract,  or  for  the  conversion  of  the  property  in  which  the 
owner  has  recovered  damages,  but  without  receiving  satisfaction  of  them,  is  no 
bar  to  a  subsequent  action  against  the  purchaser.1 

V.  Termination  of  Bailment. — There  remains  lastly  to  be  considered  the 
manner  in  which  a  bailment  may  be  terminated  or  dissolved. 

By  Efflux  of  Time. — And  first,  it  may  be  dissolved  by  the  mere  efflux  of  time, 
as  where  the  chattel  is  bailed  for  a  stated  period.2 

By  Accomplishment  of  Object. — Second,  it  may  be  dissolved  by  the  accomplish- 
ment of  the  object  for  which  the  thing  is  bailed,  as  where  a  chattel  is  hired  for 
a  particular  purpose  or  is  pledged  until  a  loan  is  repaid.3 

By  Act  of  Parties. — Third,  a  bailment  may  be  dissolved  by  the  act  of  the 
parties,  as  by  mutual  agreement  between  them,  or  where,  from  the  nature  of 
the  bailment  or  by  the  terms  of  the  contract,  either  may  terminate  it  at  will.* 

By  Destruction  of  Subject-matter. — Fourth,  by  the  destruction  of  the  subject- 
matter  of  the  bailment,  as  where  a  slave  dies  during  the  term,  or  an  inanimate 
chattel  is  lost  or  destroyed.6 

By  Conversion. — Fifth,  by  the  conversion  of  the  thing  bailed,  as  where  the 
bailee  disposes  of  it  contrary  to  the  terms  of  the  bailment.6  A  mere  misuse 
of  the  chattel,  it  seems,  does  not  terminate  the  bailment,  but  renders  it 
terminable  at  the  will  of  the  bailor.7 

By  Operation  of  Law. — And  sixth,  and  lastly,  by  operation  of  law,  as  where  the 


540,  3  Am.  Dec.  740;  Vaughn  v.  Hopson,  10 
Bush  (Ky.)  338. 

Missouri. — Hendricks  v.  Evans,  46  Mo. 
App.  313. 

New  Hampshire. — Sanborn  v.  Colman,  6 
N.  H.  14,  23  Am.  Dec.  703;  Lovejoy  v.  Jones, 
30  N.  H.  164. 

Ohio. — Johnson  v.  Miller,  16  Ohio  431. 

Texas. — Stillman  v.  Hurd,  10  Tex.  109. 

Vermont. — Swift  v.  Moseley,  10  Vt.  208, 
33  Am.  Dec.  197;  Dunham  v.  Lee,  24  Vt.432. 

Right  of  Bailor  to  Recapture. — If  the  borrower 
of  a  horse  sells  the  same,  the  owner  has  a  right 
to  recapture  it  from  the  purchaser,  provided 
he  does  not  commit  a  breach  of  the  peace. 
Heacock  *.  Walker,  1  Tyler  (Vt.)  338.  See 
the  title  Recaption. 

An  Auctioneer  Who  Sells  Goods  under  a  mort- 
gage given  by  a  bailee  to  a  third  person,  is 
liable  to  the  bailors  for  the  value  of  the  goods, 
although  he  has  acted  in  good  faith  and  in 
ignorance  of  the  rights  of  the  latter.  Rob- 
inson v.  Bird,  158  Mass.  357,  35  Am.  St.  Rep. 
495.  See  the  title  Auctions  and  Auction- 
eers. 

1.  Hyde  v.  Noble,  13  N.  H.  494,  38  Am. 

Dec.  508. 

Abandonment  of  Suit  against  Bailee — Effect  on 
Subsequent  Suit  against  Purchaser. — The  mere 
fact  of  suing  the  master  of  a  vessel,  who  has 
wrongfully  disposed  of  the  cargo,  and  after- 
wards abandoning  the  suit,  constitutes  no  de- 
fense in  an  action  brought  against  the  pur- 
chaser for  the  recovery  of  the  property  or  its 
value.  But  should  the  owner  sue  the  seller 
and  recover  full  damages,  which  are  satisfied, 
he  could  not  also  recover  from  the  purchaser. 
Stillman  v.  Hurd,  10  Tex.  109. 


2.  Story  on  Bailments,  §§418,  419;  Schou- 
ler  on  Bailments  and  Carriers,      81,  156. 

3.  Story  on  Bailments,  257,  359,  418,  419 ; 
Schouler  on  Bailments  and  Carriers,  55, 
81,  156;  Lay  v.  Lawson,  23  Ala.  377. 

4.  Story  on  Bailments,  202,  206,  207,257, 
277,  364,  418,  419;  Schouler  on  Bailments  and 
Carriers,  §§  55,  156.  And  see  the  titles  under 
which  the  various  kinds  of  bailments  are 
treated. 

6.  Story  on  Bailments,  §  418,419;  Young 
v.  Bruces,  5  Litt.  (Ky.)  324. 

6.  Unauthorized  Sale  Terminates  Bailment — 
England.  —  Cooper  v.  Willomatt,  1  C.  B. 
672,50  E.  C.  L.  672;Fenn  v.  Bittleston,'7 
Exch.  152. 

Maine. — Emerson  v.  Fisk,  6  Me.  200,  19 
Am.  Dec.  206. 

Mississippi. — Hall  v.  Dickey,  32  Miss.  208; 
Crump  v.  Mitchell,  34  Miss.  449. 

New  Hampshire. — Sanborn  v.  Colman,  6 
N.  H.  14,  23  Am.  Dec.  703;  Sargent  v.  Gile, 
8  N.  H.  325;  Hyde  v.  Noble,  13  N.  H.  499, 
38  Am.  Dec.  508;  Lovejoy  v.  Jones,  30  N.  H. 
164;  Bailey  v.  Colby,  34  N.  H.  29,66  Am. 
Dec.  752;  McFarland  v.  Farmer,  42  N.  H. 
386;  King  v.  Bates,  57  N.  H.  446;  Partridge 
v.  Philbrick,  60  N.  H.  556. 

Vermont. — Swift  v.  Moseley,  10  Vt.  208,  33 
Am.  Dec.  197;  Dunham  v.  Lee,  24  Vt.  432. 

7.  Mere  Misuse  of  Chattel. — Story  on  Bail- 
ments, §  396;  Schouler  on  Bailments  and  Car- 
riers, §  156;  Wentworth  v.  McDuffie,  48  N. 
H.  402. 

Cruel  Treatment  of  a  Hired  Slave  is  such  a 
breach  of  the  contract  of  bailment  as  to  ren- 
der it  terminable  at  the  will  of  the  bailor. 
Trotter  v.  McCall,  26  Miss.  410. 
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Definitions. 


bailee  becomes  the  owner  of  the  thing  by  purchase  or  otherwise.1 

Dissolution  of  Contract  does  Not  Affect  Antecedent  Liabilities. — Of  course  it  is  to  be 
-understood  that  the  dissolution  of  the  contract  by  any  of  the  modes  above 
stated  does  not  absolve  the  parties  from  antecedent  liabilities  and  obligations 
imposed  by  the  bailment,  so  far  as  they  are  not  completely  fulfilled,  but  only 
as  to  an  obligation  to  be  incurred  in  futuro.2 

BAIT.  (See  also  the  title  Cruelty  to  Animals.) — To  bait  is  to  attack 
with  violence;  to  provoke  and  harass.3 

BAKER.  (See  also  the  title  SUNDAY.) — A  baker  is  one  whose  occupation 
is  to  bake  bread  and  other  articles  of  food.4 

BALANCE.  (See  also  the  title  ACCOUNTS,  vol.  I,  p.  433.)— A  balance 
is  the  excess  of  one  thing  over  another  when  the  two  arc  compared ; 
that  which  is  wanting  to  make  the  two  sides  of  an  account  even ;  the 
conclusion   or  result    of    the   debit    and    credit    sides   of    an  account.5 


1.  Story  on  Bailments,  <J§  418,  419;  Schou- 
ler  on  Bailments  and  Carriers,      81,  156. 

2.  Story  on  Bailments,  $  418;  SchouJer  on 
Bailments  and  Carriers,  §  156. 

3.  Baiting  Animals. — Where  a  match  took 
place  between  the  owners  of  two  dogs,  as  to 
which  dog  could  kill  the  greater  number  of 
rabbits  in  a  field  containing  an  area  of  three 
acres,  walled  in  so  that  the  rabbits  could  not 
escape,  it  was  held  that  this  was  not  baiting 
animals  within  the  meaning  of  the  prohibition 
of  the  Statute  12  and  ijVict.,  c.  92,  §  3.  In  this 
case  the  court  said,  by  Cockburn,  C.  J.  :  "I 
am  clearly  of  opinion  that  the  pursuit  of 
rabbits  by  dogs  is  not  baiting  animals;  that 
term  is  usually  applied  when  an  animal  is 
tied  to  a  stake  or  confined  so  that  it  cannot 
escape;"  and  by  Quain,  J.  :  "  The  facts  stated 
do  not  amount  to  baiting,  but  to  hunting  rab- 
bits. I  find  that  in  Johnson's  Dictionary  the 
word  bait  is  said  to  mean  '  to  attack  with 
violence,'  or  '  to  harass  by  the  help  of  others; 
as,  we  bait  a  boar  with  mastiffs,  but  a  bull 
with  bulldogs.'  This  conviction  cannot  be 
sustained."    Pitts  v.  Millar,  L.  R.  9  Q.  B.  380. 

4.  Com.  v.  Crowley,  145  Mass.  432.  In 
that  case  it  was  held  that  a  person  who  kept 
open  a  shop  on  the  Lord's  Day  for  the  pur- 
pose of  selling  therein  bread  and  pastry  not 
made  by  him,  but  bought  for  the  purpose  of 
resale,  is  not  a  baker  within  the  meaning  of 
a  statute  providing  that  the  Sunday  law 
should  not  apply  to  sales  by  bakers,  and  this 
though  the  defendant  "had  a  small  stove  in 
his  shop  in  which  his  wife  sometimes  baked  a 
few  cookies  and  ginger  snaps"  for  sale. 

Bakery. — In  Richards  v.  Washington  F. 
&  M,  Ins.  Co.,  60  Mich.  425,  a  description  of 
a  building  as  a  store  was  held  to  be  correct 
where  the  building  was  occupied  by  a  bakery. 

5.  "Balance"  Distinguished  from  "  Account" 
— Affidavit. — A  statute  provided  that  the  plain- 
tiff should  file  an  affidavit  stating  the  true 
amount  the  defendant  was  indebted  to  him,  and 
also  file  the  bond,  bill  of  exchange,  promissory 
note,  or  other  writing  or  account  by  which  the 
defendant  was  so  indebted.  It  was  held  that 
an  affidavit  alleging  the  defendant  to  be  in- 
debted for  a  balance  was  not  sufficient.  The 
court  said  ;  "As  we  have  seen,  the  appellant's 
claim  is  for  a  balance  due  on  the  purchase  of 

7' 


nine  houses.  It  does  not  appear  whether 
each  of  these  houses  was  sold  for  the  same 
amount,  what  the  aggregate  sum  for  all  of 
them  was,  or  when  they  were  sold.  Nor  does 
this  paper  show  what  payments  have  been 
made,  or  the  dates  of  the  payments,  though 
the  fact  that  some  payments  were  made  is 
necessarily  implied.  Inasmuch  as  a  balance 
is  claimed  it  is  perfectly  evident  that  there 
must  be  a  debit  and  a  credit  side  to  an  account 
from  which  that  balance  was  taken.  The  bal- 
ance so  produced  is  not  an  account,  but  the 
result  of  an  account.  It  bears  to  an  account 
precisely  the  same  relation  that  a  conclusion 
does  to  the  premises  of  a  syllogism.  Mc- 
Williams  v.  Allan,  45  Mo.  573.  An  ac- 
count is  the  statement  of  two  merchants  or 
others  who  have  dealt  together,  showing  the 
debits  and  credits  between  them.  1  Bouv. 
Law  Diet.  48.  The  correctness  of  the  balance 
depends  upon  the  accuracy  of  the  debits  and 
credits.  The  paper  is  therefore  clearly  not 
an  account,  and  it  certainly  does  not  set 
forth  the  particulars  of  the  appellant's  alleged 
indebtedness."  Thillman  v.  Shadrick,  69 
Md.  530. 

Same  — Mechanic's  Lien. — Where  a  statute 
authorizing  a  mechanic's  lien  required  to  be 
filed  "  a  just  and  true  account  of  the  demand," 
it  was  held  insufficient  to  file  a  claim  for  a  bal- 
ance without  stating  the  antecedent  elements 
of  the  demand;  the  court,  by  Currier,  J.,  say- 
ing: "  There  is  a  broad  distinction  between 
an  account  and  the  mere  balance  of  an  account, 
resembling  the  distinction  in  logic  between 
the  premises  of  an  argument  and  the  conclu- 
sions drawn  therefrom.  A  balance  is  but  the 
conclusion  or  result  of  the  debit  and  credit 
sides  of  an  account.  It  implies  mutual  deal- 
ings and  the  existence  of  debit  and  credit, 
without  which  there  could  be  no  balance. 
What  the  legislature  evidently  intended  was 
that  the  lienor  should  exhibit  his  demand 
fully,  giving  debit  and  credit  where  the  two 
elements  existed  in  the  lien  claim,  and  thereby 
show  the  balance  sought  to  be  imposed  as  a 
lien.  In  other  words,  it  was  intended  that 
the  lienor  should  file  an  account,  and  not 
the  mere  result,  balance,  or  conclusion  of  an 
account."  McWilhams  v.  Allan,  45  Mo. 
573- 
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Definition, 


The  word  has  also  been  construed  to 

Amount  in  Controversy.  (See  Encyc.  of 
Pleading  and  Practice,  vol.  i,  p.  702, 
title  Amount  in  Controversy.) — "It  is 
said  the  term  balance  in  the  first  section  of 
the  act  constituting  these  courts  shows  that 
all  causes  of  action  which  may  be  joined 
together  are  to  be  blended  in  the  same  suit. 
'  Every  suit  of  a  civil  nature  at  law,  where  the 
debt,  balance,  or  other  matter  in  dispute  does 
not  exceed  the  sum  or  value  of  one  hundred 
dollars,  shall  be  cognizable  before  any  justice 
of  the  peace.'  But  this  conclusion  is  mani- 
festly erroneous.  The  legislature  designed  to 
give  full  jurisdiction  to  the  amount  of  one 
hundred  dollars,  and  foreseeing  that  many 
cases  would  occur  where  mutual  demands  or 
accounts  subsisting,  these  on  the  one  side  and 
the  other  might  far  exceed  one  hundred  dol- 
lars when  the  balance  might  be  far  less,  and 
intending  in  such  cases  to  give  this  tribunal 
jurisdiction,  they  declared,  to  remove  all 
doubt,  that  whatever  might  be  the  amount  on 
either  side,  if  the  balance  did  not  exceed  one 
hundred  dollars  the  suit  should  be  cognizable 
before  a  justice  of  the  peace."  Smock  v. 
Throckmorton,  8  N.  J.  L.  217. 

Under  a  statute  (Wis.  Stat.  322,  §  10)  lim- 
iting the  jurisdiction  of  justices  of  the  peace 
to  cases  wherein  the  debt,  or  balance  due,  or 
damages  claimed  shall  not  exceed  fifty  dol- 
lars, inclusive  of  interest,  the  words  "  balance 
due"  mean  the  sum  found  due  by  the  creditor 
and  debtor,  after  an  actual  statement  and  set- 
tlement of  their  accounts.  Barker  v.  Baxter, 
1  Pin.  (Wis.)  407.  See  also  Woodward  v. 
Garner,  2  Pin.  (Wis.)  28. 

Guardian  and  Ward.  (See  also  the  title 
Guardian  and  Ward.) — A  statute  provided 
that  a  guardian  should  not  be  liable  for  inter- 
est on  a  balance  of  money  in  his  hands,  unless 
he  consented  to  take  the  same  on  interest. 
In  Brown  v.  Mullins,  24  Miss.  204,  it  was  held 
that  by  balance  was  meant  the  balance  between 
the  annual  income  and  the  annual  expendi- 
tures, and  that  the  guardian  was  liable  for  in- 
terest on  the  estate  of  his  ward. 

But  in  Reynolds  v.  Walker,  29  Miss.  266, 
this  case  is  overruled,  the  court  saying : 
"  When  money  of  a  ward  is  received  into  the 
hands  of  his  guardian,  he  has,  to  the  extent 
of  the  sum  thus  received,  become  the  debtor 
of  his  ward.  There  is  no  conceivable  method 
in  which  a  guardian  thus  situated,  in  render- 
ing his  guardianship  account,  would  not  ap- 
pear the  debtor  of  the  ward  for  the  sum  thus 
received,  standing  or.  the  account  as  a  balance 
against  him.  It  cannot  be  doubted,  therefore, 
that  in  any  sense  in  which  the  term  balance  is 
used,  in  reference  to  an  amount  stated,  it 
would  properly  express  the  amount  due  by 
the  guardian  on  his  account,  whether  such 
amount  was  composed  of  money  received  as  a 
part  of  the  estate  of  the  ward,  or  as  the  in- 
come of  his  property.  The  terms  '  no  re- 
ported balance  of  money  in  his  hands ' 
therefore  refer  necessarily  to  any  reported 
balance,  whether  consisting  of  principal 
estate  or  of  income,  unless  there  is  something 
which  plainly  shows  that  the  legislature  had 


mean  the  remainder  of  anything;  the 

reference  exclusively  to  the  reported  balance 
of  the  annual  income  or  product  of  the  estate. 
We  think  there  is  nothing;  which  indicates 
such  an  intention,  but  the  contrary.  The 
construction  which  would  confine  the 
terms  used  in  the  statute  to  the  '  reported 
balances'  of  the  annual  income,  and  authorize 
the  guardian  to  lend  out  at  interest  the  money 
received  as  a  part  of  the  ward's  estate,  is  mani- 
festly opposed  to  the  spirit  of  the  statute 
regulating  the  duties  and  defining  the  au- 
thority of  the  guardian." 

"Balance  of  the  Following  Account." — In 
debt  for  goods  sold  and  delivered,  the  par- 
ticulars of  demand  stated  that  "  the  action  was 
brought  to  recover  the  sum  of  thirty-seven 
pounds,  being  the  balance  of  the  following  ac- 
count," proceeding  to  state  various  items  for 
goods  sold,  amounting  to  one  hundred  and 
eight  pounds,  but  giving  no  credit  in  express 
terms  for  any  sums  of  money  received  on  ac- 
count. The  defendant  pleaded  nunquam  in- 
debitatus, and  payment,  to  the  whole  declara- 
tion, and  a  set-off  as  to  five  pounds,  parcel,  etc. 
At  the  trial  the  plaintiff  proved  a  verbal  admis- 
sion of  the  defendant  that  thirty-seven  pounds 
was  due  from  him  to  the  plaintiff ;  and  the  de- 
fendant proved  a  set-off  to  the  amount  of  five 
pounds,  and  contended  that  the  plaintiff  was 
entitled  to  a  verdict  for  thirty-two  pounds  only. 
It  was  held  that  the  jury  were  properly  directed 
to  consider  whether  the  balance  claimed,  and  to 
which  the  admission  applied,  meant  a  balance 
after  giving  credit  for  the  amount  of  the  set- 
off. The  court,  per  Parke,  Baron,  said  :  "A 
set-off  is  not  within  the  operation  of  the 
rule  at  all.  Besides,  when  the  plaintiff  says 
that  he  claims  a  balance,  he  only  means  to 
say  that  he  is  willing  to  take  that  sum ;  but  he 
is  at  liberty  to  prove  any  part  of  his  demand, 
and  is  not  bound  to  prove  the  whole  extent  of 
it.  For  instance,  if  he  claims  one  hundred 
pounds,  and  says  he  is  willing  to  take  the 
balance,  amounting  to  thirty-seven  pounds,  if 
he  proves  any  part  of  the  balance  he  is  entitled 
to  a  verdict.  Where  he  gives  credit  in  this 
form  in  the  particulars  he  only  means  to  say, 
'  I  am  willing  to  take  the  sum  stated  as  the 
balance.'  The  plea  of  set-off  was  to  part  of 
the  one  hundred  pounds  demanded,  and  not 
to  the  thirty-seven  pounds  demanded.  My 
lord  was  therefore  quite  right  in  leaving  it  to 
the  jury  to  say  whether  or  not  the  set-off  had 
not  been  taken  into  account  when  the  defend- 
ant admitted  the  balance."  Townson  v.  Jack- 
son, 13  M.  &  W.  374. 

Settlement. — In  an  action  for  money  had 
and  received,  the  defendant  gave  in  evidence 
a  memorandum  written  and  signed  by  the 
plaintiff,  as  follows:  "■Balanced  up  to  tbis  day, 
as  per  cash  book,  S.  F.,  19  Nov."  This 
memorandum  was  on  the  back  of  a  receipt 
which  was  ruled  out  of  evidence  because  un- 
stamped. The  memorandum  was  admitted 
although  the  plaintiff  claimed  that  it  also  was 
inadmissible  for  want  of  a  stamp,  as  an  ad- 
mission by  the  plaintiff  against  himself.  On 
verdict  for  the  defendant,  a  new  trial  was  moved 
for,  but  refused;  the  court,  by  Wilde,  C.  J., 
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Definition. 


residue ;  as,  the  balance  of  an  estate.1 

BALANCE  SHEET. — A  balance  sheet  is  a  summation  or  general  balance  of  all 
accounts,  but  not  the  particular  items  going  to  make  up  the  several  accounts.2 


saying:  "Balanced  is  an  ambiguous  word. 
It  is  sometimes  used  to  denote  an  ascertained 
state  of  accounts,  but  more  often  in  the  sense 
of  all  being  cleared  off  and  adjusted  between 
the  parties.  It  was  the  province  of  the  jury 
to  say  in  which  of  these  senses  the  word  was 
to  be  taken  here.  And,  accordingly,  the 
learned  judge  left  it  to  them,  and  the  in- 
ference they  drew  was  that  balanced  meant 
'all  is  settled  and  adjusted  between  us.'" 
Finney  v.  Tootell,  5  C.  B.  508,  57  E.  C.  L.  504. 

The  Balance  Due  on  a  General  Account  by  a 
correspondent  is,  in  mercantile  language,  a 
fund  in  his  hands.  And  where  one  has  au- 
thorized his  agent  to  draw  bills  and  throw 
them  on  the  market,  but  limits  the  agent  in 
his  purchases  to  the  funds  in  his  hands,  if  the 
agent  overdraws  his  account  the  principal  is 
justified  in  not  accepting  his  bills.  Parsons 
v.  Armor,  3  Pet.  (U.  S.)  430. 

1.  "  It  may  be  true  that  the  word  balance, 
in  the  sense  of  residue  or  remainder,  is  not 
considered  elegant  English,  but  in  this  coun- 
try it  is  very  often  used  in  that  sense,  and 
there  is  no  difficulty  in  understanding  what 
the  testator  meant  by  the  phrase  '  balance  of 
my  estate.'  In  one  of  his  definitions,  Worces- 
ter gives  the  sense  in  which  it  is  under- 
stood :  '  The  remainder  of  anything,  as  the 
balance  of  an  edition,'  etc.  '  No  particular 
form  of  words  is  required  to  pass  a  residuum. 
It  is  sufficient  if  the  testator's  intention  to  in- 
clude everything  not  otherwise  disposed  of  is 
shown.'  2  Wins.  Exrs.  1310.  'The  balance 
of  my  estate,'  held  to  be  a  residuary  clause. 
Skinner  v.  Lamb,  3  Ired.  (N.  Car.)  155." 
Lopez  v .  Lopez,  23  S.  Car.  269. 

A  plaintiff  in  ejectment,  claiming  under  a 
deed  conveying  "the  balance"  of  a  tract  of 
land,  must  show  what  the  balance  is,  and 
where  situate,  or  he  cannot  recover;  for,  said 
the  court,  by  Boyle,  C.  J. :  "  The  term  balance 
has  in  law  no  technical  signification.  It  is, 
however,  a  word  which  is  in  popular  use.  In 
its  literal  import  it  is,  perhaps,  only  applica- 
ble to  weights;  but  it  is  frequently,  in  a  figu- 
rative sense,  applied  to  other  things.  In  this 
sense,  we  speak  of  the  balance  of  an  account ; 
and  we  may,  no  doubt,  in  the  same  sense,  and 
with  the  same  propriety,  speak  of  the  balance 
of  a  tract  of  land.  But  the  word  when  thus 
used  evidently  does  not  signify  the  whole 
thing  of  which  we  speak.  It  always  implies 
that  there  is  something  to  be  deducted  or 
subtracted ;  and  it  is  only  applied  to  signify 
what  remains  after  the  deduction  or  sub- 
traction is  made.  Nor  is  the  term  balance  ever 
used  to  signify  any  precise  quantity  or  definite 
proportion  of  a  thing.  It  is  equally  applica- 
ble to  a  small  as  to  a  large  quantity  or  pro- 
portion." Taylor  v.  Taylor,  3  A.  K.  Marsh. 
(Ky.)  18,  5  Wheeler's  Am.  C.  L.  14. 

Wills. — By  bequest  of  a  balance  in  the  hands 
of  A,  a  sum  directed  by  the  testator  to  be  in- 
vested by  A,  but  which  was  not  actually  in- 
vested before  his  death,  passed.  Hill  v. 
Mason,  2  Jac.  &  W.  248. 


Same — Passes  All  the  Estate. — In  Andrews  v. 
Brumfield,  32  Miss.  117,  it  was  held  that  "the 
balance  of  my  estate,"  the  words  in  the  be- 
quest, must  be  held  to  pass  all  the  estate; 
everything  of  which  the  testatrix  died  pos- 
sessed. The  words  will  cover  an  execution  of 
a  power. 

So,  in  Welsh  v.  Crater,  32  N.  J.  Eq.  180,  it 
was  held  that  by  "the  balance  of  my  estate" 
the  testator  meant  his  entire  estate,  whether 
derived  from  the  sale  of  his  real  estate  or 
otherwise. 

Balance  of  Probabilities.  —  Where,  in  a  civil 
case,  the  jury  were  instructed  that  the  burden 
of  proof  was  upon  the  plaintiff,  and  was  sus- 
tained "  if  upon  the  whole  proof  there  was  a 
preponderance  of  evidence,  that  is  to  say,  a 
balance  of  the  probabilities  of  the  case,  in  his 
favor,"  it  was  held  that  the  explanation  was 
indefinite,  and  tended  to  mislead  the  jury; 
the  court,  by  Bigelow,  J.,  saying:  "The 
'weight'  or  'preponderance  of  proof'  is  a 
phrase  constantly  used,  the  meaning  of  which 
is  well  understood  and  easily  defined.  It  in- 
dicates clearly  to  the  jury  that  the  party  hav- 
ing the  burden  of  proof  will  be  entitled  to 
their  verdict  if,  on  weighing  the  evidence  in 
their  minds,  they  shall  find  the  greater  amount 
of  credible  evidence  sustains  the  issue  which 
is  to  be  established  before  them.  But  the 
phrase  '  balance  of  probabilities,'  used  by  the 
judge  in  his  instructions  as  equivalent  to  the 
words  '  preponderance  of  proof,'  has  no  well- 
settled  or  clearly  defined  meaning.  It  is  at 
best  a  vague  and  indefinite  phrase,  and  would 
rather  lead  the  jury  to  infer  that  they  might 
form  their  verdict  on  a  guess  at  the  truth 
gathered  from  the  evidence  than  on  a  real, 
solid  conviction  of  it  founded  on  a  careful 
scrutiny  and  examination  of  the  proof."  Has- 
kins  v.  Haskins,  9  Gray  (Mass.)  390.  See  the 
titles  Evidence  ;  Reasonable  Doubt;  and 
see  Probability. 

Net  Balance. — As  applied  to  the  proceeds  of 
the  sale  of  stock,  the  phrase  "net  balance" 
means,  in  commercial  usage,  the  balance  of  the 
proceeds  after  deducting  the  expenses  inci- 
dent to  the  sale.  Evans  v.  Wain,  71  Pa.  St. 
69.    See  also  Net. 

2.  Balance  Sheet  Distinguished  from  Itemized 
Account. — A  statute  required  the  directors  of 
mining  corporations  to  post  in  the  office  of  the 
company  each  month  a  balance  sheet  or  an 
itemized  account.  It  was  held  that  the  pub- 
lication of  a  balance  sheet  without  the  item- 
ized account  was  a  sufficient  compliance  with 
the  statute.  The  court  said  :  "  It  being  con- 
ceded by  the  agreed  statement  of  facts  that 
there  was  properly  posted  in  the  office  of  the 
corporation,  of  which  defendants  are  the  di- 
rectors, a  paper  which  was  in  fact  a  balnnce 
sheet  according  to  the  understanding  of  mer- 
chants and  bookkeepers,  we  think  this  was  a 
sufficient  compliance  with  the  law  in  that 
respect.  The  proper  construction  of  the  statute 
is  that  the  directors  shall  cause  to  be  posted 
either  a  balance  sheet  or  an  itemized  account 
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BALE.    (See  also  the  title  Usages  and  Customs.)— A  bundle,  as  of  goods.1 
BALL. — As  to  the  game  of  ball,  and  ball  players,  see  generally  the  titles 
Contracts  ;  Gaming  ;  Specific  Performance  ;  and  see  Base  Ball. 

BALLAST.  (See  also  DUNNAGE.) — Ballast  is  material  used  for  trimming  a 
ship  and  bringing  it  down  to  a  draught  of  water  proper  and  safe  for  sailing.2 
BALLET. — See  also  the  title  Theatres  ;  and  see  Entertainments.3 
BALLOT.  (See  also  the  title  ELECTIONS;  and  see  Votes.) — A  diminutive 
ball,  i.  e.,  a  little  ball  used  in  giving  votes;  the  act  itself  of  giving  votes;  a 
little  ball  or  ticket  used  in  voting  privately,  and  put,  for  that  purpose,  into  a 
box  (commonly  called  a  ballot  box)  or  some  other  contrivance* 


showing  in  detail  all  the  matters  especially 
enumerated  in  section  i.  This  would  appear 
with  greater  clearness  if,  in  the  formation  of 
the  sentence  requiring  such  jjosting,  the  words 
balance  sheet  had  been  placed  before  the 
words  '  itemized  account.'  But  it  is  very 
certain  that  the  statute  refers  to  and  expressly 
names  two  papers,  a  balance  sheet  and  an  item- 
ized account,  either  one  of  which  may  be 
posted.  Each  of  these  words  has  a  well-known 
and  definite  meaning,  entirely  different  from 
the  other,  and  they  cannot  be  construed  to 
mean  the  same  thing,  and  both  to  designate  a 
paper  stating  in  minute  detail  all  the  separate 
items  of  an  account.  A  balance  sheet,  as  that 
word  is  uniformly  used  by  bookkeepers  and 
business  men,  is  a  paper  which  shows  a'  sum- 
mation or  general  balance  of  all  accounts,'  but 
not  the  particular  items  going  to  make  up  the 
several  accounts,  and  it  is  therefore  essentially 
different  from  a  paper  embracing  '  a  full 
and  complete  statement  of  all  the  disburse- 
ments and  receipts,  showing  from  what 
sources  such  receipts  were  derived,  and  for 
what  and  to  whom  such  disbursements  or 
payments  were  made,  and  for  what  object  or 
purpose  the  same  was  made ; '  but  such  mat- 
ters may  find  an  appropriate  place  in  an  item- 
ized account."    Eyre  v.  Harmon,  92  Cal.  580. 

1.  This  word  has,  in  the  course  of  trade, 
acquired  special  meanings.  Thus,  in  an  action 
on  a  charter  party  where  the  words  used  were 
"  cotton  in  bales,"  the  court  left  the  meaning  of 
these  words  to  the  jury,  who  found  that  a  bale 
meant  a  compressed  bale  and  not  a  bag. 
Taylors.  Briggs,  2  C.  &P.525,  12  E.  C.  L.  245. 

But  in  Benson  v.  Schneider,  7  Taunt.  272,  2 
E.  C.  L.  272,  it  was  held  that  in  the  cotton 
trade  at  Charleston  a  round  bale  of  cotton 
meant  an  uncompressed,  and  a  square  bale  a 
compressed  one. 

So  in  Gorrissen  v.  Perrin,  2  C.  B.  N.  S. 
681,  89  E.  C.  L.  681,  Creswell,  J.,  said  that  bale 
was  an  ambiguous  word  which  might  mean 
many  things,  and  therefore  it  was  for  the  jury 
to  say  what  it  meant  in  a  mercantile  contract ; 
and  in  that  case  the  jury  found  that  a  bale  of 
gambier  meant  a  compressed  package  weigh- 
ing about  two  hundredweight. 

2.  Ballast  Distinguished  from  Dunnage.— In 
Great  Western  Ins.  Co.  v.  Thwing,  13  Wall. 
(U.  S.)  674,  the  court  said:  "  There  is  consid- 
erable analogy  between  dunnage  and  ballast. 
The  latter  is  used  for  trimming  the  ship  and 
bringing  it  down  to  a  draught  of  water  proper 
and  safe  for  sailing.  Dunnage  is  placed  un- 
der the  cargo  to  keep  it  from  being  wetted  by 
water  getting  into  the  hold,  or  between  the 


different  parcels  to  keep  them  from  bruising 
and  injuring  each  other." 

Charter  Party.  (See  also  the  title  Charter 
Party.) — In  Towse  v.  Henderson,  4  Exch. 
890,  it  was  held  that  the  owner  of  a  vessel,  who 
had  agreed  to  load  for  the  charterer  a  full  and 
complete  cargo  of  tea,  might  take  merchan- 
dise as  ballast  and  receive  freight  therefor, 
provided  it  occupied  no  more  room  than  other 
ballast  would  have  done. 

3.  As  to  whether  a  ballet  is  an  entertainment 
of  the  stage,  within  a  statute  providing  for 
the  licensing  of  such  entertainments,  see 
Wigan  v.  Strange,  L.  R.  1  C.  P.  175,  where 
it  was  held  that  the  court  would  not  hold  such 
a  performance  an  entertainment  of  the  stage 
as  a  matter  of  law,  though  the  court  thought 
that  if  they  were  dealing  with  it  as  a  matter 
of  fact  it  would  be. 

But  see  Gallini  v.  Laborie,  3  T.  R.  242, 
where  dancing  was  held  an  entertainment  of 
the  stage,  but  in  that  case  the  ballet  was  part 
of  the  opera. 

4.  Williams  v.  Stein,  38  Ind.  92. 
In  Bourland  v.  Hildreth,  26  Cal.  194,  the 

court,  in  defining  "vote,"  says:  "  [The  word 
has  the  meaning  of]  ballot,  which  in  itself  con- 
sidered is  nothing  but  a  written  note  or  com- 
munication from  an  elector  addressed  to  the 
government,  expressing  the  choice  of  the  elec- 
tor, but  which  has  not  as  yet  been  delivered." 

A  ballot  is  a  bit  of  paper  having  printed  or 
written  thereon  the  designation  of  an  office 
and  the  name  of  a  person  to  fill  it.  Taylor  v. 
Bleakley,  55  Kan.  1. 

Ballot  Imports  Secrecy. — See  Taylor  v.  Bleak- 
ley,  55  Kan.  1- 

Voting  by  ballot  is  depositing  in  a  box  pro- 
vided for  that  purpose  a  paper  on  which  is 
the  name  of  the  person  the  voter  intends  for 
the  office.  The  principal  object  of  this  mode 
is  to  enable  the  elector  to  express  his  opinion 
privately.    Temple  v.  Mead,  4  Vt.  541. 

In  Ex  p.  Arnold,  128  Mo.  256,  it  is  said  : 
"The  Constitution  of  Missouri  ordains  that 
'  all  elections  by  the  people  shall  be  by  ballot.' 
There  can  be  no  doubt  that  these  words,  with- 
out qualification,  were  understood  both  I  f 
the  people  and  the  courts  at  the  time  <  t  the 
adoption  of  the  constitution  to  mean  a  secret 
ballot.  When  the  constitution  was  sub* 
mitted  for  ratification,  every  state  in  the 
Union,  with  the  possible  exception  of  Ken- 
tucky, had  adopted  that  method  of  voting 
at  elections  by  the  people.  The  expression 
'  election  by  ballot  '  had  been  expounded  and 
construed  by  the  various  courts  of  last  resort, 
and  with  entire  unanimity  they  had  declared 
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BALLOT  BOX. — A  box  provided  for  the  receipt  of  ballots.1 
BALLROOM. — A  room  for  assemblies  or  balls;  a  hall  for  dancing.2 
BALTIC— See  note  3. 


it  meant  a  secret  ballot,  and  that  the  essential 
principle  of  this  manner  of  voting  was  that 
the  elector  might  conceal  from  every  person 
the  name  of  the  candidate  for  whom  he  voted, 
or  the  character  of  his  vote  upon  any  question 
submitted  to  the  electors  at  an  election;  that 
the  manifest  and  obvious  purpose  was  to  pro- 
tect the  secrecy  of  the  ballot  in  order  to  guard 
and  protect  the  voter  against  intimidation, 
and  secure  him  entire  freedom  in  the  exercise 
of  the  elective  franchise,  and  reduce  to  a 
minimum  the  incentive  to  bribe  the  voter. 
Cooley  Const.  Lim.  760-763;  McCrary  Elect., 
§  454;  Williams  v.  Stein,  38  Ind.  89;  Brisbin 
v.  Cleary,  26  Minn.  107;  People  v.  Cicott,  16 
Mich.  283;  Jones  v.  Glidewell,  53  Ark.  161." 

So  in  Brisbin  v.  Cleary,  26  Minn.  108,  it  is 
said :  "  Voting  by  ballot  signifies  a  mode  of 
designating  an  elector's  choice  of  a  person 
for  an  office  by  the  deposit  of  a  ticket,  bearing 
the  name  of  such  person,  in  a  receptacle  pro- 
vided for  the  purpose,  in  such  a  way  as  to 
secure  to  the  elector  the  privilege  of  complete 
and  inviolable  secrecy  in  regard  to  the  person 
voted  for.  This  privilege  of  secrecy  may  prop- 
erly be  regarded  as  the  distinguishing  feat- 
ure of  ballot  voting,  as  compared  with  open 
voting,  as,  for  instance,  voting  viva  voce." 

Same — Numbering  Tickets. — The  second  sec- 
tion of  the  Act  approved  May  13,  1869,  3  Ind. 
Stat.  235,  requiring  "the  inspector  of  any 
election,  *  *  *  on  receiving  the  ballot  of  any 
voter,  to  have  the  same  numbered  with  figures, 
on  the  outside  or  back  thereof,  to  correspond 
with  the  number  placed  opposite  the  name  of 
such  voter  on  the  poll  lists,"  is  void,  it  being 
in  conflict  with  section  thirteen  of  article  two 
of  the  constitution  of  the  state,  which  declares 
that  "all  elections  by  the  people  shall  be  by 
ballot."  By  the  ballot,  the  constitution  se- 
cures to  the  voter  the  protection  and  immu- 
nity of  secrecy.  The  ballot  implies  absolute 
and  inviolable  secrecy.  Williams  v.  Stein,  38 
Ind.  89.  To  the  same  effect,  see  Brisbin  v. 
Cleary,  26  Minn.  108. 

Viva  Voce  Vote— In  State  v.  Shaw,  9  S.  Car. 
94,  it  was  held  that  where  the  constitution 
provided  that  judges  must  be  elected  by 
"joint  ballot"  of  the  General  Assembly,  a 
viva  voce  vote  was  not  a  compliance  with 
the  statute,  although  it  was  contended  that 
ballot,  in  its  popular  sense,  meant  the  act  of 
voting  without  any  designation  of  the  manner 
of  voting.  The  court  said:  "What,  then,  is 
the  true  and  correct  meaning  of  this  word 
ballot?  It  is  of  French  origin,  and  has  been 
adopted  into  the  English  language  without 
any  change  in  its  meaning,  so  far  as  the  au- 
thorities give  us  light.  In  the  standard 
French  dictionaries  it  is  defined  to  mean  'the 
act  of  voting  by  balls  or  tickets  by  putting  the 
same  into  a  box  or  urn ;  '  '  secret  voting  by 
means  of  ball  or  ticket.'  The  examples  in 
Richardson's  English  Dictionary  clearly  de- 
fine its  meaning  to  be  the  same  as  the  French 
word,  and  I  will  quote  one  or  two  to  show  a 
little  both  of  the  meaning  and  history  of  the 
word  in  England.  'The  greatest  of  the 
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Parliament  men  hated  this  design  of  rotation 
and  balloting  as  being  against  their  power.' 
'  No  magistrate  was  to  continue  above  three 
years,  and  all  to  be  chosen  by  ballot, -than  which 
choice  nothing  could  be  more  fair  or  impartial, 
as  'twas  then  thought,  though  opposed  by 
many  for  several  reasons.'  In  Worcester's 
Dictionary  it  is  defined  '  a  secret  method  of 
voting  at  elections  ;  America — where  the  ballot 
is  practiced.'  And  so  Walker,  and  so  does 
Webster;  and  certainly,  had  the  word  had  any 
popular  signification  other  than  the  above,  it 
would  have  been  given  to  us  by  Webster." 

Single  Piece  of  Paper. — A  ballot  is  a  paper 
ticket  containing  the  names  of  the  persons  for 
whom  the  elector  intends  to  vote,  and  desig- 
nating the  office  to  which  each  person  so 
named  is  intended  by  him  to  be  chosen.  Peo- 
ple v.  Holden,  28  Cal.  136,  in  which  case  it 
is  said  that  so  long  as  there  is  but  a  single 
piece  of  paper  there  is  but  one  ticket,  and  it 
must  be  counted,  notwithstanding  the  voter 
may  have,  through  inadvertence,  repeated  the 
names  and  offices. 

1.  Temple  v.  Mead,  4  Vt.  541 ;  Williams  v. 
Stein,  38  Ind.  92. 

Stuffing  a  Ballot  Box.  (See  also  the  title 
Elections.) — Stuffing  a  ballot  box  is  fraudu- 
lently placing  in  the  ballot  box  ballots  which 
have  not  been  voted  at  the  election,  with  in- 
tent to  affect  said  election.  Ex  p.  Siebold, 
100  U.  S.  379. 

2.  An  indictment  which  charged  that  the 
defendant  "did  unlawfully  and  wilfully  go  into 
a  ballroom  with  a  pistol  about  his  person,  the 
said  ballroom  being  at  Mrs.  Simpson's,  where 
an  assembly  was  then  and  there  congregated 
for  social  purposes,"  and  specifically  negatived 
that  the  accused  was  then  and  there  within  any 
of  the  exceptions  defined  in  the  Act  of  1871 
"  to  regulate  the  keeping  and  bearing  of 
deadly  weapons,"  was  held  good;  the  court, 
by  White,  J.,  saying:  "The  indictment  was 
good  in  the  charge  either  that  the  offense 
was  committed  in  a  ballroom  or  at  'asocial 
gathering,'  and  it  was  not  necessary,  as  is 
contended,  to  allege  that  a  ball  or  dance  was 
going  on  in  the  room,  or  that  the  social  gath- 
ering was  composed  of  men  and  women,  or 
of  human  beings  as  contradistinguished  from 
other  animals — these  things  being  matters 
of  proof.  The  indictment  simply  followed 
the  statute  in  defining  the  offense,  and  or- 
dinarily that  has  been  held  sufficient.  It  would 
scarcely  be  contended  by  any  one,  we  imagine, 
that  the  act  of  carrying  a  pistol  into  a  ballroom, 
when  no  persons  were  present  there,  would 
per  se  constitute  an  offense,  any  more  than  to 
carry  the  pistol  into  any  other  unoccupied 
house  or  room.  The  intention  was  specially 
to  inhibit  the  act  when  persons  were  assem 
bled  at  the  places  or  for  the  purposes  named 
in  the  law."  Owens  v.  State,  3  Tex.  App. 
404.  See  also  the  title  Carrying  Concealed 
Weapons. 

3.  Marine  Insurance.  (See  also  the  title 
Marine  Insurance.) — In  a  marine  insurance 
on  a  voyage  to  any  port  in  the  Baltic,  evidence 
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Definitions. 


BALUSTRADE. — Sec  note  I. 

BANC.  (See  also  the  title  COURTS.) — "  Banc  "  is  equivalent  to  bench  or 
court.  Sittings  in  banc  are  sittings  which  superior  courts  of  common  law, 
composed  of  more  than  one  judge,  hold  for  the  purpose  of  hearing  and  de- 
termining various  matters  of  law,  as  contradistinguished  from  sittings  at  nisi 
priits,  which  are  held  for  the  purpose  of  trying  issues  of  fact.  Sittings  in  banc 
are  usually  held  before  the  full  court  or  a  quorum,  whereas  at  sittings  at  nisi 
prius  only  one  judge  usually  presides. 

BAND. — A  company  of  persons.2 

BANISHMENT.  (See  also  the  titles  Chinese  Exclusion  Act  ;  Extra- 
dition.)— "  Banishment  "  is  sometimes  used  in  the  Sense  of  expulsion  or  depor- 
tation by  the  political  authority  on  the  ground  of  expediency,  as  well  as  in  the 
sense  of  transportation  or  exile  by  way  of  punishment  for  crime.3 

BANJO. — "The  banjo  is  described  as  a  musical  instrument  of  the  guitar 
class,  having  a  neck  with  or  without  frets,  and  a  circular  body  covered  in 
front  with  tightly  stretched  parchment.  It  has  from  five  to  nine  strings,  of 
which  the  melody  string,  the  highest  in  pitch,  but  placed  outside  of  the 
lowest  of  the  others,  is  played  by  the  thumb  of  the  performer.  As  in  the 
guitar,  the  pitch  of  the  strings  is  fixed  by  stopping  them  with  the  left  hand 
while  the  right  hand  produces  the  tone  by  plucking  or  striking."4 

BANKABLE.    (See  also  the  titles  BANKNOTES;   BANKS  AND  BANKING; 

Bills  of  Exchange  and  Promissory  Notes  ;  Checks.) — Banknotes, 
checks,  and  other  securities  for  money  received  as  cash  by  the  banks  in  the 
place  where  the  word  is  used  are  bankable  paper  or  funds.5 

BANK  DEPOSITS— See  the  titles  BANKS  AND  BANKING ;  CERTIFICATES 

of  Deposit  ;  Checks. 

BANKING  CUSTOMS. — See  the  title  Usages  and  Customs. 
BANKING  GAME.— See  GAMING. 


was  held  admissible  to  prove  that  the  Gulf  of 
Finland  was  within  the  Baltic,  as  used  in  mer- 
cantile contracts,  although  the  two  seas  are 
treated  as  separate  and  distinct  by  geogra- 
phers.   Uhde  v.  Walters,  3  Campb.  16. 

1.  Where  a  statute  authorized  cities  to 
make  "  such  rules  and  regulations  for  the 
erection  and  maintenance  of  balustrades,  or 
other  projections  upon  the  roofs  or  sides  of 
buildings  therein,  as  the  safety  of  the  public 
requires,"  it  was  held  that  such  a  statute  did 
not  give  power  to  pass  an  ordinance  prohibit- 
ing the  erection  and  maintenance  of  door- 
steps in  the  highway  without  the  permission 
of  the  mayor  and  aldermen.  Cushing  v.  Bos- 
ton, 128  Mass.  330.  See  also  Projection  ;  and 
the  title  Streets  and  Sidewalks. 

2.  Stuart  v.  U.  S.,  18  Wall.  (U.  S.)87,  gCt. 
of  CI.  67.  And  in  that  case,  where  it  was  al- 
leged that  a  contractor's  train  was  attacked  by 
a  band  of  hostile  Indians,  the  court  said  :  "  A 
band  means  a  company  of  persons,  perhaps 
a  company  of  armed  persons,  as  we  may 
well  assume  to  have  been  the  case  in  this  in- 
stance." 

3.  Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  698. 

4.  Dobson  v.  Cubley,  149  U.  S.  118,  citing 
Century  Diet.    This  was  a  patent  case. 

5.  Bouvier's  Law  Diet. 

In  Foster  v.  New  Orleans  Bank,  21  La.  Ann. 
338,  it  was  held  that  a  depositor  of  funds  in 
Confederate-treasury  notes,  while  such  notes 
were  shown  to  be  banluible  paper,  could  not 
recover  from  the  bank  in  money  the  amount 
so  deposited.    The  court  said  :  "  It  is  shown 


that  at  the  time  these  several  checks  were  pur- 
chased, and  afterwards  when  their  proceeds 
were  placed  to  the  credit  of  the  Erwins,  Con- 
federate money  was  bankable  funds  both  in 
Nashville  and  New  Orleans;  that  Conner  & 
Son  knew,  when  they  gave  their  check  to  pay 
those  drawn  upon  them,  that  it  would  be  paid 
in  Confederate  money.  The  testimony  in  the 
record  renders  it  clear  beyond  a  reasonable 
doubt  that  the  so-called  Confederate  money 
was  the  exclusive,  the  only  currency  at  that 
time  in  New  Orleans.  All  business  opera- 
tions were  carried  on  in  that  currency.  No- 
body expected  to  pay  or  be  paid  in  any  other 
money.  The  president  of  the  Bank  of  New 
Orleans  at  that  time  testifies  that  from  the 
time  of  the  suspension  of  specie  payments, 
16th  of  September,  t86i,  the  banks  of  New 
Orleans,  including  that  of  which  he  was  pres- 
ident, received  and  paid  out  Confederate  notes ; 
all  other  notes,  he  adds,  gradually  disap- 
peared from  circulation  ;  that  on  the  1st  da}'  of 
January,  1862,  payments  in  the  Bank  of  New 
Orleans  were  made  in  Confederate  money; 
that  it  was  then  universally  used  in  the  pay- 
ment of  debts  due  to  banks ;  that  it  was 
universally  recognized  in  .New  Orleans  as 
money;  that  it  was  bankable;  that  it  was  gen- 
erally known  and  understood  among  the  deal- 
ers of  the  Bank  of  New  Orleans  that  checks 
on  it  would  be  paid  in  Confederate  money; 
that  notices  were  placed  by  the  bank  in  the 
bank  books  of  depositors  that  checks  on  it 
would  be  paid  in  Confederate  money,  and 
that  that  was  the  general  understanding." 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  BANKS  AND  BANKING,  Encyclopaedia  op 
Pleading  and  Practice,  vol.  3,  p.  251. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work  :  ALTERATION  O.F  INSTRUMENTS,  vol.  2,  p.  181; 
BANKS  AND  BANKING;  BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES;  CERTIFICATES-  OF  DEPOSIT;  CHECKS;  CONSTITUTIONAL 
LA  W;  COUNTERFEITING  ;  LOST  PAPERS;  MONE  Y;  NA  TIONAL  BANKS  ■ 
OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS'  PAYMENT- 
TENDER. 


I.  Defined  and  Distinguished  from  Similar  Instruments  —  1.  Definition. — 

Banknotes,  or  bank  bills,  as  they  are  frequently  called,  are  the  promissory 
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from  Similar  Instruments. 


notes  of  incorporated  banks,  payable  to  bearer  on  demand,  and  designed  to 
circulate  as  money  for  an  indefinite  period.1 

2.  Similar  Instruments  Defined  and  Distinguished.— Besides  banknotes,  banks 
and  bankers  have  at  various  times  issued  other  securities  intended  to  answer 
a  more  or  less  similar  purpose. 

Post  Notes  are  promissory  notes  of  a  bank  payable  at  some  future  day,  and 
intended  to  enter  into  the  circulation  of  the  country  as  a  part  of  its  medium 
of  exchange.2  They  may  be  sealed  or  unsealed,  payable  at  long  or  short 
dates,  and  may  or  may  not  bear  interest.3  They  differ  from  banknotes 
chiefly  in  that  they  are  payable  at  a  fixed  future  day  and  not  on  demand,  and 
they  are  issued  by  banks  in  embarrassed  circumstances,  or  in  times  of  finan- 
cial distress,  to  supply  the  place  of  demand  notes.4  The  issue  of  these 
instruments  is  now  forbidden  by  the  national  banking  laws  and  by  the  laws 
of  some  of  the  states.5 

Bankers'  Cash  Notes,  or  goldsmiths'  notes,  as  they  were  once  called,  were 
promissory  notes  given  by  bankers  who  were  originally  goldsmiths  as  receipts 
for  money  deposited  with  them.6  These  instruments  have  been  superseded 
by  the  introduction  of  checks.7 


1.  Definition. — 2  Daniel  on  Negotiable  In- 
struments, §  1664;  Byles  on  Bills  and  Notes 
9;  1  Rand  on  Commercial  Paper,  §  9;  2  Par- 
sons on  Notes  and  Bills  88;  2  Morse  on  Banks 
and  Banking,  §  635;  1  Bouv.  L.  Diet.  228;  1 
Rapalje  &  Lawrence  L.  Diet.  109.  A  bank 
note  is  a  written  promise  on  the  part  of  a  bank 
to  pay  to  the  bearer  a  certain  sum  of  money  on 
demand.    Townsend  v.  People,  4  111.  326. 

A  Note  of  an  Unincorporated  Bank,  "  payable 
out  of  the  joint  funds  thereof,  and  no  other," 
is  a  promissory  note.  U.  S.  v.  Smith,  2 
Cranch  (C.  C.)  1 II. 

Terms  "Banknotes"  and  "Bank  Bills" 
Synonymous.  —  In  common  signification  the 
terms  "banknotes"  and  "bank  bills"  are 
equivalent  and  interchangeable,  and  a  con- 
viction under  an  indictment  charging  the 
larceny  of  bank  bills  will  be  upheld  under  a 
statute  making  the  larceny  of  banknotes  a 
felony.  Ex  p.  Prince,  27  Fla.  196.  State  v. 
Hays,  21  Ind.  176;  Munson  v.  State,  4  Greene 
(Iowa)  48^;  Eastman  v.  Com.,  4  Gray  (Mass.) 
416;  Low  v.  People,  2  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  37  ;  Roth  v.  State,  10  Tex.  App. 
27;  State  v.  Wilkins,  17  Vt.  151. 

Meaning  of  the  Term  1 '  Banknote  "  in  England. 
— The  term  "banknote"  is  commonly  taken 
in  England  to  mean  a  Bank  of  England  note. 
Byles  on  Bills  and  Notes  9. 

In  a  Penal  Statute  the  term  "  banknote  "  was 
held  to  mean  the  notes  of  the  Banks  of  Scotland 
and  England.  Case  of  Gray,  1  Hume  Comm. 
145,  note  1. 

Banknotes  Are  NotBUls  of  Credit. — Bank  bills, 
though  issued  by  a  bank  which  is  owned  and 
managed  by  the  state,  are  not  bills  of  credit 
in  the  sense  prohibited  by  the  constitution. 
Briscoe  v.  Commonwealth  Bank,  11  Pet.  (U. 
S.)  257;  Darrington  v.  Branch  of  Alabama 
Bank,  13  How.  (U.  S.)  12;  Owen  v.  Branch 
Bank,  3  Ala.  258;  McFarland  v.  State  Bank, 
4  Ark.  44,  37  Am.  Dec.  761  ;  Jones  v.  Tennes- 
see Bank,  8  B.  Mon.  (Ky.)  122,  46  Am.  Dec. 
^40.  But  see  Linn  v.  State  Bank,  2  111.  87, 
25  Am.  Dec.  71  ;  Commonwealth  Bank  v. 
Clark,  4  Mo.  60,  28  Am.  Dec.  345. 


2.  Hogg's  Appeal,  22  Pa.  St.  479;  2  Parsons 
on  Notes  and  Bills  107  ;  2  Daniel  on  Negotiable 
Instruments,  §  1671. 

Not  Entitled  to  Demand  and  Notice. — Being 
intended  to  circulate  as  money,  post  notes  are 
not  entitled,  as  are  other  promissory  notes, 
to  demand  and  notice.  Key  v.  Knott,  9  Gill 
&  J.  (Md.)  342. 

Days  of  Grace. — But  post  notes  are  entitled 
to  days  of  grace.  Sturdy  v.  Henderson,  4  B. 
&  Aid.  592 ;  Perkins  v.  Franklin  Bank,  21 
Pick.  (Mass.)  483;  Staples  v.  Franklin  Bank, 
1  Met.  (Mass.)  43,  35  Am.  Dec.  345. 

Overdue  Post  Notes  become  assimilated  in 
their  character  to  ordinary  banknotes,  since 
they  are  intended  even  then  to  circulate  as 
money,  and  they  are  not  subject  to  the  tech- 
nical rules  governing  ordinary  overdue  bills 
of  exchange  and  promissory  notes.  Fulton 
Bank  v.  Phcenix  Bank,  1  Hall  (N.  Y.)  562. 

3.  Hogg's  Appeal,  22  Pa.  St.  479. 

4.  Hogg's  Appeal,  22  Pa.  St.  479.  See  also 
In  re  Dyott's  Estate,  2  W.  &  S.  (Pa.)  463. 

5.  U.  S.  Rev.  Stat.,  §  5183;  Riddle  v. 
Butler  First  Nat.  Bank,  27  Fed.  Rep.  503,  2 
-N.  Y.  Rev.  Stat.  (9th  ed.)  1077,  q  84  (Laws 
1892,  c.  687,  §  84);  Chillicothe  Bank  v. 
Dodge,  8  Barb.  (N.  Y.)  233;  Tylee  v.  Yates, 
3  Barb.  (N.  Y.)  222;  Swift  v.  Beers,  3  Den. 
(N.  Y.)  70. 

It  was  formerly  held  that  any  bank  having 
power  to  issue  paper  for  circulation  without 
limitation  as  to  the  kind  of  paper  might  issue 
post  notes.  Campbell  v.  State  Union  Bank, 
6  How.  (Miss.)  625. 

6.  Chitty  on  Bills  (13th  Am.  ed.)  *f22; 
Woods's  Byles  on  Bills  *io;  Cruger  v.  Arm- 
strong, 3  Johns.  Cas.  (N.  Y.)  5,  2  Am.  Dec. 
126.    See  Ford  v.  Hopkins,  1  Salk.  283. 

7.  Woods's  Byles  on  Bills  *io,  and  other  au- 
thorities cited  in  the  last  note,  supra. 

Bankers'  Notes  may  be  and  generally  are 
payable  to  bearer.  Chitty  on  Bills  (13th  Am. 
ed.)  *522 ;  Grant  v.  Vaughan,  3  Burr.  1516. 

They  are  within  the  statute  of  Anne  making 
promissory  notes  negotiable.    Chitty  on  Bills 
(13th  Am.  ed.)  *522." 
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Checks  and  Certificates  of  Deposit  form  the  subjects  of  detailed  treatment  else- 
where in  this  work.1 

3.  Promissory  Notes  and  Banknotes  Distinguished — Banknotes  and  Promissory 
Notes  Distinct  Instruments. — Though  banknotes  are  like  promissory  notes  in  form, 
they  are  very  different  in  their  purpose,  and  they  are  therefore  better 
regarded  as  distinct,  though  cognate,  instruments.3 

How  Distinguished. — Banknotes  are  distinguished  from  promissory  notes  by 
being  intended  to  circulate  as  money  for  an  indefinite  period  among  the 
people  in  their'usual  business. 

II.  FORM  AND  EXECUTION — Like  a  Promissory  Note. — In  form,  a  bank  note  is 
simply  a  promissory  note.3  It  is  usually  made  payable  to  bearer  or  to  some 
certain  person  or  bearer.4  And  it  must  be  payable  on  demand,  or  it  will  be 
a  post  note.5 

Material  and  Method  of  Printing. — Since  bank  bills  pass  from  hand  to  hand,  and 
subserve  the  purposes  of  money,  although  without  intrinsic  value  in  them- 
selves, they  are  peculiarly  liable  to  be  imitated  or  counterfeited,  and  special 
care  is  necessary  to  guard  against  this  grave  danger.  These  instruments  are 
therefore  printed  upon  paper  of  peculiar  manufacture  and  texture,  and  the 
resources  of  the  engraver  and  printer  are  exhausted  to  place  upon  them 
involved  and  intricate  designs  and  vignettes  difficult  of  reproduction.  This, 
however,  adds  nothing  to  their  legal  effect,  and  they  would  be  equally  good 
if  written  or  printed  on  ordinary  paper.6 

Signature. — Banknotes  must  be  signed  before  becoming  the  bank's  promises 
to  pay.  They  are  usually  signed  by  the  president  and  the  cashier,  though 
the  statute  may  require  any  official  to  sign  them.7 

Date. — The  date  of  a  banknote  is  immaterial,  and  affords  no  presumption 
that  it  was  put  into  circulation  at  that  time,  since  the  notes  are  constantly 
paid  to  the  bank  and  reissued.8 


Their  payment  must  be  demanded  with  dil- 
igence. Manwaring  v.  Harrison,  i  Stra.  508. 
See  Moore  v.  Warren,  1  Stra.  415;  Turner  v. 
Mead,  1  Stra.  416. 

As  to  how  far  Bankers'  notes  are  cash,  and 
when  good  as  tender,  see  Tassell  v.  Lewis,  I 
Ld.  Raym.  743;  Ward  v.  Evans,  2Ld.  Raym. 
928;  Peacock  v.  Rhodes,  Doug.  635;  Owen- 
son  v.  Morse,  7  T.  R.  60;  Polglass  v.  Oliver, 
2  Cromp.  &  J.  15. 

1.  See  the  titles  Certificates  of  Deposit  ; 
Checks. 

2.  2  Morse  on  Banks  and  Banking,  §  635. 

A  Banknote  Called  a  Promissory  Note  in  a 
Criminal  Proceeding.— An  indictment  for  utter- 
ing a  counterfeit  bank  bill,  in  which  it  is 
called  a  promissory  note,  is  good.  Com.  v. 
Thomas,  10  Gray  (Mass.)  483;  Com  v.  Sim- 
onds,  14  Gray  (Mass.)  ^9;  State  v.  Casados,  I 
Mott.  &  M.  (S.  Car.)  91 ;  State  v.  Wilson,  3 
Krev.  (S.  Car.)  196. 

3.  Banknotes  Are  Like  Promissory  Notes  In 
Form. — Woods's  Byles  on  Bills  *9;  2  Daniel 
on  Negotiable  Instruments,  §  1664;  2  Parsons 
on  Notes  and  Bills  88. 

4.  To  Whom  Payable. — Banknotes  payable  to 
bearer,  or  to  A  B  or  bearer,  are  identical  in 
effect.  Miller  v.  Race,  1  Burr.  452;  Common- 
wealth Bank  v.  Wister,  2  Pet.  (U.  S.)  318; 
Bullard  v.  Bell,  1  Mason  (U.  S.)  243.  See 
also  the  title  Bills  of  Exchange  and  Prom- 
issory Notes. 

B.  Banknotes  are  Payable  on  Demand.  — 
Chitty  on  Bills  (13th  Am.  ed.)  *$2$;  2  Morse 


on  Banks  and  Banking,  §  636;  2  Daniel  on 
Negotiable  Instruments,  <■  1666. 

6.  Paper  and  Method  of  Printing. — 2  Morse 
on  Banks  and  Banking,  §  635 ;  2  Daniel  on 
Negotiable  Instruments,  §  1667. 

Bank  of  England  notes  are  engraved  upon 
paper  of  peculiar  texture,  but  without  the 
involved  tracery  of  our  banknotes. 

7.  Banknotes  must  be  Signed. — 2  Daniel  on 
Negotiable  Instruments,  0  1669;  2  Parsons  on 
Notes  and  Bills  90.  ^ueere  in  Miner  v.  State 
Bank,  1  Martin  (La.)  12.  See  Utica  Bank  v. 
Magher,  18  Johns.  (N.  Y.)  341. 

If  banknotes  which  are  complete  in  all 
respects  except  the  signing  are  stolen,  the 
bank  is  not  liable  for  their  payment.  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1,  9  Am. 
Dec.  in. 

Evidence  of  Execution. — The  plaintiff  need 
not  prove  the  execution  of  banknotes,  unless 
a  plea  of  non  est  factum  is  made  by  the  bank. 
Bethune  v.  Dougherty,  30  Ga.  770. 

8.  The  Date  of  a  Banknote  is  Immaterial — 
New  York. — Wright  v.  Douglass,  3  Barb. 
(N.  Y.)  554. 

North  Carolina.  —  Long  v.  Yancey ville 
Bank,  81  N.  Car.  46. 

Pennsylvania. — Selfridge  v.  Northampton 
Bank,  8  W.  &  S.  (Pa.)  320. 

Tennessee. — Greer  v.  Perkins,  5  Humph. 
(Tenn.)  588;  F.  &  M.  Bank  v.  White,  2 
Sneed  (Tenn.)  482;  Note  Holders  v.  Fund- 
ing Board,  16  Lea  (Tenn.)  46,  57  Am.  Rep. 
211. 
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The  Naturo  and  Character  of  Banknotes.  BA  NKNO  TES. 


General  Similarity  to  Money. 


Figures  on  Banknotes. — The  figures  denoting  the  number  of  a  particular  series 
to  which  the  banknote  belongs  are  no  part  of  the  contract  or  obligation,  and 
the  alteration  or  erasure  of  them  is  immaterial.1 

III.  The  Nature  and  Character  of  Banknotes — 1.  General  Similarity  to 
Money. — Banknotes  being  a  part  of  the  circulating  medium  of  the  country, 
and  treated  as  money  in  the  ordinary  dealings  of  men,  are  recognized  by  law 
I  or  many  purposes  as  having  the  qualities  and  falling  within  the  designation 
of  money  or  cash.2 


1.  See  infra,  this  title,  Lost,  Destroyed,  and 
M u  t  ila  ted  R a  n  k  n  otes . 

2.  Banknotes  Treated  as  Money — England. — 
Wright      Reed,  3  T.  R.  554. 

United  States. — U.  S.  Bank  v.  Georgia  Bank, 
10  Wheat.  (U.  S.)  333;  Bullard  v.  Bell,  1  Mason 
(U.  S.)  243;  U.  S.  v.  Moulton,  5  Mason  (U. 
S.)  537- 

Arkansas. — Pierson  v.  Wallace,  7  Ark.  282. 

Delaware. — Corbit  v.  Smyrna  Bank,  2  Harr. 
(Del.)  235,  30  Am.  Dec.  635. 

Kentucky. — Scott  v.  Com.,  5  J.  J.  Marsh. 
(Ky.)  643;  Sinclair  v.  Piercy,  5  J.  J.  Marsh. 
(Ky.)63. 

Maryland. — Bradley  v.  Hunt,  5  Gill  &  J. 
(Md.)  58,  23  Am.  Dec.  597;  Doyle  v.  Balti- 
more County,  12  Gill  &  J.  (Md.)  484;  Towson 
v.  Havre-de-Grace  Bank,  6  Har.  &  J.  (Md.) 
47,  14  Am.  Dec.  254;  State  v.  Cassel,  2  Har. 
&  G.  (Md.)  407. 

Alassachusetts. — Morrill  7'.  Brown,  15  Pick. 
(Mass.)  177. 

Mississippi. — Green  v.  Sizer,  40  Miss.  543; 
Greeson  v.  State,  5  How.  (Miss.)  33. 

New  Hampshire. — Moody  v.  Mahurin,  4 
N.  H.  296. 

New  Jersey. — Coxe  v.  State  Bank,  8  N.  J. 
L.  172,  14  Am.  Dec.  417;  Hevener  v.  Kerr,  4 
N.  J.  L.  64. 

New  York. —  Leiber  v.  Goodrich,  5  Cow. 
(N.  Y.)  187;  Handy  v.  Dobbin,  12  Johns.  (N. 
Y.)22o;  Sewall  v.  Allen,  6  Wend.  (N.  Y.) 
335- 

North  Carolina.  —  Governor  v.  Carter,  3 
Hawks  (N.  Car.)  328,  14  Am.  Dec.  588. 

Ohio. —  Edwards  v.  Morris,  1  Ohio  524; 
Morris  v.  Edwards,  1  Ohio  189. 

Pennsylvania. — Bayard  v.  Shunk,  1  W.  & 
S.  (Pa.)  92,  37  Am.  Dec.  441. 

Texas. — Fleming  v.  Noel,  1  Tex.  245. 

Virginia. — Edmunds  v.  Digges,  1  Gratt. 
(Va.)  359,  42  Am.  Dec.  561;  Rutherford  v. 
Com.,  2  Va.  Cas.  141. 

Wisconsin. — Klauber  v.  BiggerstafT,  47  Wis. 
55»- 

In  the  leading  case  of  Miller  v.  Race,  1 
Burr.  452,  1  Smith's  L.  Cas.  516,  Lord  Mans- 
field said  :  "  They  [banknotes]  are  not  goods, 
nor  securities,  nor  documents  for  debts,  nor 
are  so  esteemed ;  but  are  treated  as  money, 
as  cash,  in  the  ordinary  course  and  transac- 
tion of  business,  by  the  general  consent  of 
mankind,  which  gives  them  the  credit  and 
currency  of  money,  to  all  intents  and  purposes. 
They  are  as  much  money  as  guineas  them- 
selves are,  or  any  other  current  coin  that  is 
used  in  common  payments  as  money  or  cash." 
See  also  Southcot  v.  Watson,  3  Atk.  226. 
It  should  be  noted,  however,  that  Lord 
Mansfield  is  here  speaking  of  Bank  of  Eng- 


land notes,  and  the  reasoning  would  not  per- 
haps apply  with  equal  force  to  all  banknotes, 
although  this  decision  was  rendered  long 
prior  to  the  Statutes  3  and  4  Wm.  IV.,  c.  98, 
making  Bank  of  England  notes  legal  tender 
above  five  pounds. 

Treated  as  Money  by  Consent  Only. — In  Cor- 
bit v.  Smyrna  Bank,  2  Harr.  (Del.)  252,  30 
Am.  Dec.  635,  the  court,  by  Black,  J.,  said: 
"Banknotes  constitute  a  large  and  conven- 
ient part  of  the  currency  of  our  country,  and, 
by  common  consent,  serve  to  a  great  extent  all 
the  purposes  of  coin.  *  *  *  They  subserve  the 
purposes  of  money  in  the  ordinary  business  of 
life,  by  the  mutual  consent  (express  or  implied) 
of  the  parties  to  a  contract,  and  not  by  the  bind- 
ing force  of  any  common  usage.  *  *  *  The 
community  may,  for  the  facilities  of  business, 
by  what  may  be  assumed  to  be  common  con- 
sent, or  a  conventional  regulation,  receive 
banknotes;  they  may  receive  them  with 
an  express  agreement,  or  without  any 
agreement,  or  may  refuse  them  altogether, 
for  they  are  not  a  legal  tender ;  and  so  may  each 
member  of  the  community.  But  if  they  be 
received  without  any  agreement  or  under- 
standing as  to  liability,  the  law  regulates  their 
operation,  and  settles  how  far  they  are  to  be 
considered  as  money." 

An  Action  for  Money  Had  and  Received  will  lie 
for  banknotes.  Pickard  v.  Bankes,  13  East  20; 
Anderson  v.  Hawkins,  3  Hawks  (N.  Car.)  568. 

Not  Money  for  AH  Purposes. — In  Boswell  v. 
Clarksons,  1  J.  J.  Marsh.  (Ky.)  47,  the  court, 
by  Robertson,  J.,  said:  "That  depreciated 
bank  paper,  like  stocks  or  other  commodities, 
is  a  fit  subject  for  contracts  of  sale  or  barter, 
we  have  no  doubt ;  such  paper  is  not  money  ; 
it  may  and  does  answer  some  of  the  purposes 
of  money  by  common  consent ;  and  in  con- 
tracts, or  even  statutes,  particular  circum- 
stances may  happen  sometimes  to  concur  in 
authorizing  the  construction  that  such  a  cur- 
rency was  included  in  the  expression  '  current 
money,'  or  'common  currency,'  or  even 
'money'  in  the  abstract.  But  it  is  not  the 
ultimate  standard  of  value.  It  ma}-  be  sold  or 
exchanged  for  money,  or  property,  or  securi- 
ties for  money  or  property,  without  any  impu- 
tation of  usury."  See  State  v.  Watson,  4  Ind. 
595- 

An  Action  of  Debt  will  not  he  upon  articles 
of  agreement  to  pay  a  certain  sum  in  bank- 
notes, for  they  are  not  money.  Scott  v.  Con- 
over,  6  N.  J.  L.  222;  Wilson  v.  Hickson,  1 
Blackf.  (Ind.)  230;  Osborne  v.  Fulton,  1 
Blackf.  (Ind.)  233. 

An  Indictment' for  Extorting  Money  is  not  sup- 
ported by  proof  of  extorting  banknotes.  Gar- 
ner v.  State,  5  Yerg.  (Tenn.)  160. 
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The  Nature  and  Character  of  Banknotes.  BA  NKNO  TES. 


As  Legal  Tender. 


Devise  or  Gift  of  Banknotes. — Thus  banknotes  pass  under  a  bequest  of  money 
or  cash,1  or  they  may  be  the  subjects  of  gifts  causa  mortisr 

In  Cases  of  Bankruptcy,  banknotes  cannot  be  followed  and  identified,  but  are 
considered  and  treated  as  money.3 

May  be  Taken  on  Execution. — In  England,  at  common  law,  they  could  not  be 
taken  on  execution,4  but  by  statute  they  are  now  liable  to  execution,5  and  in 
most  of  the  United  States  they  may  be  taken  both  under  execution  and 
attachment.6 

Pass  by  Delivery. — The  most  marked  characteristic  which  banknotes  have  in 
common  with  money  is  the  quality  which  Lord  Mansfield  denominated  the 
currency  of  money.7  Banknotes  pass  by  delivery,  and  the  possessor  is  prima 
facie  the  owner.8 

(2)  As  Legal  Tender — Doctrine  in  the  United  states. — Banknotes  are  not  legal 
tender,  but  current  banknotes  are  regarded  as  a  lawful  tender  in  payment 


So  an  Indictment  for  Gaming  for  Money  is 

not  sustained  by  proof  of  gaming  for  bank- 
notes. Johnston  v.  State,  1  Mart.  &  Y.  (Tenn.) 
129. 

Trover  or  Assumpsit. — Because  banknotes 
are  not  money,  it  has  been  held  that  trover 
and  not  assumpsit  is  the  proper  form  of  ac- 
tion to  bring  against  one  wrongfully  in  pos- 
session of  banknotes.  Noyes  Price,  cited 
in  Chitty  on  Bills  (13th  Am.  ed.)  *52.|;  Solo- 
mons v.  Bank  of  England,  13  East  135;  Kel- 
logg v.  Budlong,  7  How.  (Miss.)  340;  Murray 
v.  Pate,  6  Dana  (Ky.)  335;  Coffin  v.  Ander- 
son, 4  Blackf.  (Ind.)  395. 

But  if  the  wrongful  holder  has  treated  them 
as  money,  or  received  cash  for  them,  then  as- 
sumpsit will  lie.  Pickard  v.  Bankes,  13  East 
20;  Spratt  v.  Hobhouse,  4  Bing.  173,  13  E.  C. 
L.  395 ;  Longchamp  v.  Kenny,  Doug.  137 ; 
M'Lachlan  v.  Evans,  1  Y.  &  J.  380;  Mason 
■v.  Waite,  17  Mass.  560.  See  Tancil  v.  Seaton, 
28  Gratt.  (Va.)  601,  26  Am.  Rep.  380. 

1.  Banknotes  Pass  by  Bequest  of  Money. — 
Chapman  v.  Hart,  1  Ves.  271 ;  Stuart  v.  Bute, 
11  Ves.  Jr.  662;  Miller  v.  Race,  1  Burr.  457; 
Fleming  v.  Brook,  1  Sch.  &  Lef.  318 ;  Tow- 
son  v.  Havre-de-Grace  Bank,  6  Har.  &  J. 
(Md.)  47,  14  Am.  Dec.  254. 

Money  within  Annuity  Act. — Banknotes  were 
held  to  be  money  within  the  provisions  of  the 
Annuity  Act,  17  Geo.  III.,  c.  26,  which  required 
that  the  memorial  of  every  instrument  creat- 
ing an  annuity  should  set  forth  the  considera- 
tion thereof,  so  that  a  consideration  received 
partly  in  banknotes  and  partly  in  cash  was 
sufficiently  described  in  the  memorial  as 
"  money."  Wright  v.  Reed,  3  T.  R.  554; 
Cousins  v.  Thompson,  6  T.  R.  335. 

2.  Gifts  Causa  Mortis. — DruryV  Smith,  1  P. 
Wms.  404;  Miller  v.  Miller,  "3  P.  Wins.  356; 
Stuart  v.  Bute,  11  Ves.  Jr.  662;  Bradley  v. 
Hunt,  5  Gill.  &  J.  (Md.)  55,  23  Am.  Dec.  597. 

3.  Miller  v.  Race,  1  Burr.  457;  Lowndes  v. 
Anderson,  13  East  130. 

4.  Not  Subject  to  Execution  at  Common  Law. — 
Francis  v.  Nash,  Cas.  temp.  Hardw.  53,  2 
Barn.  225;  Knight  v.  Criddle,  9  East  48; 
Armistead  v.  Philpot,  Doug.  231  ;  Fieldhouse 
v.  Croft,  4  East  510. 

5.  1  and  2  Vict.,  c.  1 10,  §  12. 

6.  Banknotes  Subject  to  Execution  or  Attach- 
ment— United  States.— Wildes  v.  Nahant  Bank 


20  Pick.  (Mass.)  352;  Morrill  v.  Brown,  15 
Pick.  (Mass.)  173;  Spencer  v.  Blaisdell,  4  N. 
H.  198,  17  Am.  Dec.  412;  Holmes  v.  Nuncas- 
ter,  12  Johns.  (N.  Y.)  395;  Handy  -•.  Dob- 
bin, 12  Johns.  (N.  V.)  220;  Prentiss  v.  Bliss, 
4  Vt.  513,  24  Am.  Dec.  631  ;  Lovejoy  v.  Lee, 
35  Vt.  430.  See  the  codes  and  statutes  of  the 
various  states. 

7.  See  Miller  t1.  Race,  1  Burr.  452,  1  Smith's 
L.  Cas.  516. 

8.  Pass  by  Delivery. — Miller  v.  Race,  1  Burr. 
452;  Lowndes  v.  Anderson,  13  East  130;  Solo- 
mons v.  Bank  of  England,  13  East- 135;  Rob- 
inson v.  Darien  Bank,  18  Ga.  65  ;  Worcester 
County  Bank  v.  Dorchester,  etc.,  Bank,  10 
Cush.  (Mass.)  488,  57  Am.  Dec.  120;  Wyer 
Dorchester,  etc.,  Bank,  n  Cush.  (Mass.)  51, 
59  Am.  Dec.  137  ;  Goldsmid  Lewis  County 
Bank,  12  Barb.  (N.  Y.)  407. 

Promissory  Notes  Payable  in  Banknotes. — As 
to  the  negotiability  of  bills  and  notes  payable 
in  banknotes,  see  the  title  Bills  of  Ex- 
change and  Promissory  Notes.  As  to  the 
amount  of  recovery  upon  notes  payable  in 
banknotes,  see  Jolley  v.  Walker,  26  Ala. 
690;  Coldren  v.  Miller,  1  Blackf.  (Ind.)  295; 
Huston  v.  Noble,  4  J.  J.  Marsh.  (Ky.)  130, 
Abbott  v.  Agricultural  Bank,  11  Sniei'l.  &  M. 
(Miss.)  405;  Lackey  v.  Miller,  Phil.  (N.  Car.) 
26;  Smith  v.  Goddard,  1  Ohio  178;  Morris  -<. 
Edwards,  1  Ohio  189;  Williams  v.  Amis,  30 
Tex.  37. 

An  Indorsement  of  a  Banknote  of  itself  signi- 
fies nothing  in  the  way  of  contract.  Ander- 
son v.  Hawkins,  3  Hawks  (N.  Car.)  568.  In 
this  case  Taylor,  C.  J.,  said  :  "An  indorsement 
upon  a  bank  bill  does  not  necessarily  imply  a 
guarantee  of  the  bill,  for  it  maybe  made,  and 
generally  is  made,  for  various  purposes  uncon- 
nected with  the  paper's  responsibility.  It  is 
most  frequently  made  to  be  able  to  identify 
the  note  in  case  it  is  lost  or  stolen,  and  it  is 
sometimes  made  by  the  receiver  in  the  name 
of  a  person  who  passed  to  him  a  suspicious 
note,  that  he  might  be  enabled  to  trace  it  if  it 
should  turn  out  to  be  a  counterfeit.  In  truth, 
if  it  is  ever  intended  as  a  guarantee,  it  is  done 
under  very  peculiar  circumstances,  and  such 
as  may  be,  and  ought  to  be,  proved  to  take  it 
out  of  the  general  rule."  But  see  Corbit  v. 
Smyrna  Bank,  2  Harr.  (Del.)  231;,  30  Am, 
Dec.  635. 
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Note  Holders. 


BANKNOTES. 


Their  Eights  and  Remedies. 


of  debts,  unless  the  creditor  makes  objection  to  them  when  offered.1 

English  Banknotes. — By  statute,  Bank  of  England  notes  are  legal  tender  for 
all  sums  above  five  pounds;2  and  banknotes  of  any  other  English  bank  are 
legal  tender,  unless  objected  to  when  offered.3 

IV.  Note  Holders — Their  Rights  and  Remedies— 1.  As  to  Lost  or  Stolen 
Notes. — The  bona  fide  holder  of  a  banknote  can  recover  against  the  bank 
or  retain  it  against  the  real  owner,  though  it  was  lost  or  stolen.4 

Obtained  for  Valuable  Consideration  in  the  Usual  Course  of  Business. — The  holder,  how- 
ever, must  have  come  by  the  note  in  the  usual  course  of  business,  and  for  a 
valuable  consideration,  if  he  is  to  retain  it  against  the  real  owner.5 

Title  of  Transferee  from  Bona  Fide  Holder. — The  holder  of  a  lost  or  stolen  bill  does 
not  get  an  absolute  title  which  he  can  transfer  to  a  purchaser  who  has  notice 
of  the  loss  or  theft.6 

Negligence  of  the  Holder. — Ordinary  negligence  as  to  inquiry  on  the  part  of  the 
holder  of  a  lost  or  stolen  banknote  will  not  defeat  his  title.7  But  it  has 
been  held  that  in  the  case  of  gross  negligence  on  the  part  of  the  holder,  his 
title  must  yield  to  that  of  the  real  owner ;  this,  however,  is  not  in  accordance 
with  the  modern  doctrine  in  regard  to  negotiable  instruments.8 


1.  Current  Banknotes  as  Tender  —  United 
States. — Ward  v.  Smith,  7  Wall.  (U.  S.)  447; 
Corbit  v.  Smyrna  Bank,  2  Harr.  (Del.)  235,30 
Am.  Dec.  635;  Hoyt  v.  Byrnes,  11  Me.  475; 
Towson  t'.  Havre-de-Grace  Bank,  6  Har.  & 
J.  (Md.)  47,  14  Am.  Dec.  254;  Snow  v.  Perry, 
9  Pick.  (Mass.)  539;  Phillips  v.  Blake,  1  Met. 
(Mass.)  156;  Warren  v.  Mains,  7  Johns.  (N. 
Y.)  476;  Handy  v.  Dobbin,  12  Johns.  (N.  Y.) 
220;  Thomas  v.  Todd,  6  Hill  (N.  Y.)  340. 

"  Current  Banknotes  are  such  as  are  convert- 
ible into  specie  at  the  counter  where  they  were 
issued  and  pass  at  par  in  the  ordinary  trans- 
actions of  the  country.  The  term  '  current  bank 
paper'  *  *  *  certainly  does  not  mean  notes  at 
a  discount  of  fifty  per  cent,  and  such  as  are 
bought  and  sold  as  merchandise,  but  that 
which  passes  from  hand  to  hand  as  money." 
Pierson  v.  Wallace,  7  Ark.  282. 

Banknotes  will  Not  Satisfy  Judgments  for 
Money. —  Since  banknotes  are  legal  tender  in 
satisfaction  of  a  debt  only  when  received  by 
the  debtor  without  objection,  an  officer  au- 
thorized to  receive  money  due  on  judgments 
cannot,  without  express  authority,  receive 
payment  in  banknotes,  and  such  a  payment 
does  not  discharge  the  judgment.  Griffin  v. 
Thompson,  2  How.  (U.S.)  244;  McFarland 
v.  Givin,  3  How.  (U.  S.)  717;  Armsworth  v. 
Scotten,  29  Ind.  495.  See  also  Coxe  v.  State 
Bank,  8  N.  J.  L.  172,  14  Am.  Dec.  417;  Gov- 
ernor v.  Carter,  3  Hawks  (N.  Car.)  328,  14 
Am.  Dec.  588.  But  see  Crutchfield  v.  Robins, 
5  Humph.  (Tenn.)  15. 

But  the  fact  that  a  sheriff  considers  the  cur- 
rent banknotes  of  the  country  as  money,  and 
acts  upon  that  basis,  when  he  has  not  been 
notified  not  to  do  so  by  those  concerned,  can- 
not be  considered  as  a  malfeasance  in  office. 
Governor  v.  Carter,  3  Hawks  (N.  Car.)  328, 
14  Am.  Dec.  588. 

2.  See  Stat.  3  and  4  Wm.  IV.,  c.  98,  §  6, 
enacting  that  Bank  of  England  notes  shall  be 
legal  tender  for  all  sums  above  five  pounds,  ex- 
cept at  the  Bank  of  England  or  its  branches. 

3.  English  Country  Banknotes. — Ward  V. 
Evans,  2  Ld.  Raym.  928;  Owenson  v.  Morse, 


7  T.  R.  60;  Tiley  v.  Courtier,  2  Cromp.  &  J. 
16,  note  (c1);  Polglass  v.  Oliver,  2  Cromp.  & 
J.  15;  Black  v.  Smith,  Peake  N.  P.  88; 
Wright  v.  Reed,  3  T.  R.  554;  Grigby  v. 
Oakes,  2  B.  &  P.  526;  Brown  v.  Saul,  4  Esp. 
267;  Pickard  v.  Bankes,  13  East  20;  Cadman 
v.  Lubbock,  5  D.  &  R.  289,  16  E.  C.  L.  235. 

4.  Holder's  Rights  as  to  a  Lost  or  Stolen  Bank- 
note.— Miller  v.  Race,  1  Burr.  452;_Lowndes 
v.  Anderson,  13  East  130;  Raphael  v.  Bank  of 
England,  17  C.  B.  161,  84  E.  C.  L.  161 ;  Bul- 
lard  v.  Bell,  1  Mason  (U.  S.)  243;01mstead 
v.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec. 
260;  Adkins  v.  Blake,  2  J.  J.  Marsh.  (Ky.)4o; 
Sinclair  v.  Piercy,  5  J.  J.  Marsh.  (Ky.)63; 
People  v.  Wiley,  3  Hill  (N.  Y.)  194. 

5.  Valuable  Consideration — Usual  Course  of 
Business. — Lowndes  v.  Anderson,  13  East  130; 
Egan  v.  Threlfall,  5  D.  &  R.  326,  16  E.  C.  L. 
237;  Raphael  v.  Bank  of  England,  17  C.  B. 
161,  84  E.  C.  L.  161 ;  City  Bank  v.  Farmers', 
etc.,  Bank,  Taney's  Dec.  (U.S.)  119;  Oims- 
tead  v.  Winsted  Bank,  32  Conn.  278,  85  Am. 
Dec.  260;  Goldsmid  v.  Lewis  County  Bank, 
12  Barb.  (N.  Y.)  407. 

6.  So,  where  one  purchases  a  bank  bill  from 
a  bona  fdc  holder  with  knowledge  that  it  was 
stolen,  he  cannot  recover  against  the  bank,  al- 
though his  transferrer  might  have  so  recov- 
ered. Olmstead  v.  Winsted  Bank,  32  Conn. 
278,  85  Am.  Dec.  260. 

7.  Ordinary  Negligence  on  the  Part  of  Holder  Is 
Immaterial. — Raphael  v.  Bank  of  England,  17 
C.  B.  161,  84  E.  C.  L.  161;  City  Bank--. 
Farmers',  etc.,  Bank,  Taney's  Dec.  (U.  S.) 
119;  Steinhart  v.  Boker,  34  Barb.  (N.  Y.)  436. 

8.  Coffin  v.  Anderson,  4  Blackf.  (Ind.)  395. 
This  case  was  decided  upon  the  authority  of 
Gill  v.  Cubit,  3  B.  &  C.  466,  10  E.  C.  L.  154. 
Gross  negligence  is  not,  according  to  the  bet- 
ter modern  authorities,  a  defense  to  an  action 
on  a  bill  or  note.  In  Goodman  v.  Harvey,  4 
Ad.  &  El.  870,  31  E.  C.  L.  212,  Lord  Dennian, 
C.  J.,  said:  "I  believe  we  are  all  of  opinion 
that  gross  negligence  only  would  not  be  a 
sufficient  answer,  when  the  party  has  given 
consideration  for  the  bill.    Gross  negligence 
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Finder  of  a  Lost  Banknote. — The  finder  of  a  lost  banknote  may  recover  against 
a  bailee  with  whom  he  has  placed  it  for  safe  keeping,  if  the  real  owner  does 
not  claim  it.1 

Burden  of  Proof  as  to  Ownership. — In  England  the  burden  of  proof  is  upon  the 
holder  of  a  banknote  which  has  been  proved  to  be  lost  or  stolen,  to  show  a 
good  title.2  But  in  the  United  States  the  person  disputing  the  holder's  title 
must  show  that  he  came  by  the  note  in  bad  faith.3 

2.  Preferences. — Note  holders  stand  on  the  same  footing  as  all  the  other 
creditors  of  an  insolvent  bank,  and  have  no  claim  to  priority  of  payment.4 

Statutory  Relief  for  Note  Holders. — But  by  statute  in  some  states  the  share- 
holders of  an  insolvent  bank  have  been  required  to  pay  a  certain  sum  in 
proportion  to  the  value  of  their  stock,  for  the  purpose  of  redeeming  its 
circulation.5 

3.  Redemption — Presentation  and  Demand — When  Made. —  The  holder  of  notes 
who  desires  to  have  them  redeemed  must  present  them  and  demand  payment 
during  the  business  hours  of  the  bank.6  But  the  business  hours  of  a  bank 
must  be  reasonable,  both  as  to  time  and  length.7 

Demand  upon  Each  Note  Unnecessary. — A" separate  demand  need  not  be  made 
upon  each  note,  but  the  notes  may  be  presented  in  a  parcel  and  a  demand 
made  for  the  aggregate  amount.8 

Delay  in  Eedemption. — Any  unnecessary  delay  by  a  bank  in  redeeming  its 
notes  will  be  regarded  as  a  refusal  to  pay.9 

4.  Interest — When  Banknotes  Begin  to  Draw  Interest. — Interest  begins  to  run  upon 
banknotes  from  the  time  of  presentation  and  demand  for  payment  and 
refusal  to  pay,10  or  from  the  time  that  the  bank  suspended  specie  pay- 
ments,11 though  there  is  some  authority  for   the    proposition    that  '  the 


may  be  evidence  of  mala  fides,  but  is  not 
the  same  thing.  We  have  shaken  off  the  last 
remnant  of  the  contrary  doctrine." 

1.  Finder  may  Recover  from  His  Bailee. — 
Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq. 
424;  Brandon  v.  Huntsville  Bank,  1  Stew. 
(Ala.)  320;  Tancil  v.  Seaton,  28  Gratt.  (Va.) 
601,  26  Am.  Rep.  380. 

2.  Proof  of  Title— English  Doctrine. — De  La 
Chaumette  v.  Bank  of  England,  9  B.  &  C.  208, 
17  E.  C.  L.  356.  See  Solomons  v.  Bank  of 
England,  13  East  135 ;  Crawford  v.  Royal 
Bank,  Ross's  L.  Cas.  229. 

3.  United  States  Doctrine. — Olmstead  v.  Win- 
sted  Bank,  32  Conn.  278,  85  Am.  Dec.  260; 
New  Hope  Delaware  Bridge  Co.  v.  Perrv,  11 
111.  467,  52  Am.  Dec.  443;  State  Bank  v.  U.  S. 
Bank,  9  Martin  (La.)  398;  Worcester  County 
Bank  v.  Dorchester,  etc.,  Bank,  10  Cush. 
(Mass.)  488,  57  Am.  Dec.  120;  Wyer  v.  Dor- 
chester, etc.,  Bank,  n  Cush.  (Mass.)  51,  59 
Am.  Dec.  137. 

4.  Note  Holders  are  Not  Preferred  Creditors. — 
Cochituate  Bank  v.  Colt,  1  Gray  (Mass.)  382; 
Matter  of  Franklin  Bank,  1  Paige  (N.  Y.) 
249,  19  Am.  Dec.  413;  Diven  v.  Phelps,  34 
Barb.  (N.  Y.)  224;  Robinson  v.  Gardiner,  "18 
Gratt.  (Va.)  509;  Exchange  Bank  v.  Knox,  19 
Gratt.  (Va.)  739. 

6.  Statutory  Relief  for  Note  Holders.— Bullard 
v.  Bell,  1  Mason  (U.  S.)  243;  Robinson  v. 
Darien  Bank,  18  Ga.  65  ;  Grew  v.  Breed,  10 
Met.  (Mass.)  569. 

By  statute  in  Canada,  note  holders  have  a 
first  lien  upon  the  assets  of  an  insolvent  bank. 
Bank  Act  Rev.  Star.  C.,  §  79;  Maritime 
Bank  v.  New  Brunswick,  20  Can.  Sup.  Ct. 


69s;  Maritime  Bank  v.  Reg.,  17  Can.  Sup. 
Ct.  657. 

6.  Time  of  Presentation  and  Demand. — Reap 
ers'  Bank  v.  Willard,  24  111.  433,  76  Am.  Dec. 
755!  Suffolk  Bank  v.  Lincoln  Bank,  3  Mason 
(U.  S.)  1. 

7.  Banking  Hours. — Suffolk  Bank  v.  Lincoln 
Bank,  3  Mason  (U.  S.)  1. 

8.  Separate  Demand  Unnecessary. — Reapers' 
Bank  v.  Willard,  24  111.  433,  76  Am.  Dec.  755; 
Suffolk  Bank  v.  Lincoln  Bank,  3  Mason  (U. 
S.)  1.  Contra,  Boatman's  Sav.  Inst.  v.  State 
Bank,  33  Mo.  497,  84  Am.  Dec.  61. 

9.  Unreasonable  Delay  Is  a  Refusal. — People 
V.  Whittemore,  4  Mich.  27;  Reapers'  Bank  v. 
Willard,  24  111.  433,  76  Am.  Dec.  755;  Hub- 
bard v.  Chenango^Bank,  8  Cow.  (N.  Y).  88; 
Gilbert  v.  Nantucket  Bank,  2  Am.  L.  J.  157. 

10.  Interest  Runs  from  Time  of  Demand  and 
Refusal. — Bank  Com'rs  v.  La  Fayette  Bank,  4 
Edw.  Ch.  (N.  Y.)  287;  Crawford"  v.  Wilming- 
ton Bank,  Phil.  (N.  Car.)  136;  Estate  of  State 
Bank,  60  Pa.  St.  471. 

What  Constitutes  a  Sufficient  Demand. — The 
demand,  to  be  good  and  effectual,  should  not 
only  be  intelligible,  and  such  as  ought  to  ap- 
prise the  officers  of  the  bank  that  the  notes 
were  presented  for  payment,  but  such  as 
would  and  should,  in  manner  and  matter, 
unequivocally  and  certainly  apprise  them,  or 
him,  of  whom  the  demand  is  made,  of  the 
real  object  and  intention  of  the  presentation. 
State  Bank  v.  Thornsberry,  3  B.  Mon.  (Ky.) 

11.  Interest  Runs  from  Date  of  Suspension  of 
Specie  Payment. — Atwood  v.  Chillicothe  Bank, 
10  Ohio  527. 
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demand  must  be  made,  even  if  the  bank  has  closed.1 

Increased  Interest  as  a  Penalty. — In  some  states  the  holders  of  banknotes  are 
entitled  to  recover  an  increased  rate  of  interest  for  nonpayment  by  the  bank 
issuing  the  notes,  and  this  additional  interest  begins  to  run  from  the  time  of 
demand  and  refusal  to  pay.2 

5.  Presentation  and  Demand — When  a  Demand  is  Necessary. — If  banknotes  are 
payable  at  a  particular  place,  a  demand  for  their  payment  must  be  made  at 
that  place  before  suit  can  be  brought.3 

When  a  Demand  Is  Not  Necessary. — If  banknotes  are  not  payable  at  any  certain 
place,  but  generally  on  demand,  no  demand  is  necessary.4 

6.  Amount  Recoverable. — The  holder  of  banknotes  may  recover,  in  a  suit 
against  the  bank  issuing  them,  the  full  amount  of  the  bank  bills,  with  interest 
from  the  time  of  demand  and  refusal,  and  costs.5  But  no  incidental  damages 
can  be  recovered.6  And  if  the  bank  is  insolvent,  the  holder  of  banknotes 
may  sue  for  any  balance  due  him  after  the  receipt  of  such  dividends  as  may 
be  declared.7 

7.  Statute  of  Limitations — Does  Not  Generally  Apply  to  Banknotes. — The  statute  of 
limitations  does  not  run  against  banknotes  which  are  in  active  circulation, 
and  which  are  treated  as  money  for  ordinary  business  purposes,8  nor  does  it 
run  as  to  the  circulation  of  a  state  bank  which  has  become  a  National  bank.9 

When  it  does  Apply. — But  on  the  other  hand  when  banknotes  cease  to  circu- 


1.  In  re  Herefordshire  Banking  Co.,  L.  R.  4 
Eq.  250,  citing  Stat.  3  and  4  Wm.  IV.,  c.  42. 

2.  Additional   Interest    for    Nonpayment. — 

Carey  v.  Greene,  7  Ga.  79;  State  Bank  v. 
Thornsberry,  3  B.  Mon.  (Ky.)  519;  Wendell 
v.  Washington,  etc.,  Bank,  5  Cow.  (N.  Y.) 
161  :  People  v.  Washington,  etc.,  Bank,  6 
Cow.  (N.  Y.)  211. 

3.  When  Demand  Is  Necessary  before  Bring- 
ing Suit — Kentucky. — State  Bank  v.  Hickey, 
4  Litt.  (Ky.)  226. " 

Massachusetts . — King  v.  Dedham  Bank,  15 
Mass.  447,  8  Am.  Dec.  112. 

New  York. — Caldwell  v.  Cassidy,  8  Cow. 
(N.  Y.)  271;  Utica  Bank  v.  Magher,  18  Johns. 
(N.  Y.)  341. 

North  Carolina. — Crawford  v.  Wilming- 
ton Bank,  Phil.  (N.  Car.)  136. 

Tennessee. — Ware  v.  Street,  2  Head  (Tenn.) 
609,  75  Am.  Dec.  755 ;  Nashville  Bank  v. 
Henderson,  5  Yerg.  (Tenn.)  104,  26  Am. 
Dec.  257. 

Demand  must  be  Made. — If  banknotes  are 
payable  at  a  particular  time  and  place,  there 
must  be  a  demand  at  that  place  and  time  or 
thereafter  before  the  suit  is  brought.  Doug- 
herty v.  Western  Bank,  13  Ga.  287.  Contra, 
Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  15. 

Protest. — The  assignee  of  banknotes  pro- 
tested for  nonpayment  takes  them  subject  to 
all  equities  against  his  assignor,  whether  he 
knows  of  them  or  not.  Burroughs  v.  Char- 
lotte Bank,  70  N.  Car.  283. 

4.  When  a  Demand  Is  Unnecessary — Georgia. 
— Dougherty  v.  Western  Bank,  13  Ga.  287. 

Maine.— Bryant  v.  Damariscotta  Bank,  18 
Me.  240. 

New  Hampshire. — Thurston  v.  Wolfbor- 
ough  Bank,  18  N.  H.  391,  45  Am.  Dec.  382. 

New  Jersey. — State  Bank  v.  Van  Horn,  4 
N.  J.  L.  439. 

Tennessee. — Greer  v.  Perkins,  5  Humph. 
(Tenn.)  588. 


See  Bowes  v.  Howe,  5  Taunt.  30;  Hender- 
son v.  Appleton,  cited  in  Chitty  on  Bills  (13th 
Am.  ed.)  *  356. 

An  Open  Question  in  Some  Jurisdictions. — 

Tower  v.  Appleton  Bank,  3  Allen  (Mass.)  387, 
81  Am.  Dec.  665 ;  Jefferson  Count}'  Bank  v. 
Chapman,  19  Johns.  (N.  YO324.  See  Niagara 
Bank  v.  M'Cracken,  18  Johns.  (N.  Y.)  493. 

5.  Robison  v.  Beall,  26  Ga.  17.  Contra, 
Collins  v.  Central  Bank,  1  Ga.  435;  Griffin  v. 
Central  Bank,  3  Ga.  371. 

6.  St.  Mary's  Bank  v.  St.  John,  25  Ala. 
566. 

7.  Conwell  v.  Hill,  14  Ind.  131. 

8.  Statute  of  Limitations  Not  Applicable  toEank- 
notes — England. — 12  Geo.  III.,  c.  72,  $  39; 
Solomons  v.  Bank  of  England,  13  East  135. 

United  States. — Bullard  v.  Bell,  1  Mason 
(U.  S.)  289. 

Georgia. — Dougherty  v.  Western  Bank,  13 
Ga.  287 ;  Bethune  v.  Dougherty,  30  Ga.  770. 

Maine. — Ballard  v.  Greenbush,  24  Me. 
336- 

Massachusetts. —  Hinsdale  v.  Larned,  16 

Mass.  65. 

New  Hampshire.  —  Thurston  v.  Wolfbor- 
ough  Bank,  18  N.  H.  391,  45  Am.  Dec.  38:. 

North  Carolina. — Long  v.  Yanceyville 
Bank,  81  N.  Car.  41. 

Pennsylvania. — Selfridge  v.  Northampton 
Bank,  8  W.  &  S.  (Pa.)  320. 

Tennessee. — Greer  v.  Perkins,  5  Humph. 
(Tenn.)  588;  F.  &  M.  Bank  v.  White,  2  Sneed 
(Tenn.)  482. 

Tennessee  Statute. — Banknotes  are  exempted 
from  the  statute  of  limitations  by  statute  in 
Tennessee,  whether  answering  as  money  or 
notes.  Code  of  Tennessee,  §  2779,  State  v. 
State  Bank,  5  Baxt.  (Tenn.)  101. 

9.  Metropolitan  Nat.  Bank  r.  Claggett,  141 
U.  S.  520,  affirming  Claggett  v.  Metropolitan 
Nat.  Bank  (Supreme  Ct.),  4  N.  Y.  Supp.  11;, 
56  Hun  (N.  Y.)  57S. 
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late  as  money,  the  statute  does  begin  to  run  against  them.1 

8.  Payment  of  Debts  Due  Bank  in  Its  Own  Notes — At  Common  Law. — At  common 
Jaw  banknotes  are  not  legal  tender,  even  for  the  purpose  of  paying  the 
debts  due  the  bank  in  its  own  notes.2 

statute. — But,  by  statutory  enactment,  they  are  sometimes  declared  legal 
tender  for  this  purpose.3 

Insolvent  Bank. — These  statutes,  however,  do  not  apply  in  the  case  of  notes 
obtained  after  the  debtor  has  notice  that  the  bank  has  made  an  assignment 
for  the  benefit  of  its  creditors.4 

When  the  Bank  Has  No  Interest  in  the  Debt. — And  it  seems  that  if  the  bank  is 
only  the  nominal  creditor,  or  if  the  bank  has  parted  with  all  its  interest  in 
the  debt,  the  right  to  pay  in  the  notes  of  the  bank  does  not  exist.5 

Subscription  to  Capital  stock. — And  it  has  been  held  that  subscriptions  to  the 
capital  stock  of  a  bank  must  be  paid  in  legal  tender,  or  in  banknotes  which 
are  at  par.6 

9.  Set-off. — When  a  bank  sues  one  of  its  debtors,  the  debtor  has  the  right 
of  set-off  at  their  face  value  as  to  any  of  the  notes  of  the  bank  which  he  may 
hold.7  But  the  notes  must  have  been  in  the  possession  of  the  defendant 
before  the  suit  was  brought.8 

Where  Bauk  Is  Insolvent. — -Notes  obtained  after  the  insolvency  of  the  bank 
cannot  be  used  as  a  set-off  against  the  bank,  even  if  obtained  before  the  suit 
was  brought.9  But,  by  statute,  the  assignees  of  an  insolvent  bank  may  be 
required  to  allow,  as  a  set-off,  banknotes  acquired  after  the  insolvency  of  the 
bank.19 

Judgment  Necessary. — And  it  has  been  held  that  in  any  event  a  judgment  must 
be  obtained  upon  the  notes  before  they  become  available  as  a  set-off.11 


1.  Kimbro  v.  Fulton  Bank,  49  Ga.  419; 
Johnston  v.  Talley,  60  Ga.  540;  Samples  v. 
City  Bank,  1  Wood  (U.  S.)  523. 

2.  Hallowell,  etc.,  Bank  v.  Howard,  13 
Mass.  235;  Suffolk  Bank  v.  Lincoln  Bank,  3 
Mason  (U.  S.)  1 ;  Coxe  v.  State  Bank,  8  N.  J. 
L.  172,  14  Am.  Dec.  417. 

3.  Dundas  v.  Bowler,  3  McLean  (U.  S.)  397  ; 
Moise  v.  Chapman,  24  Ga.  249;  Dunlap  v. 
Smith,  12  111.  399;  Union  Bank  v.  Ellicott,  6 
Gill  &  J.  (Md.)  363;  Raileyt'.  Bacon,  26  Miss. 
455  ;  Commercial  Bank  v.  Thompson,  7  Smed. 
&  M.  (Miss.)  443  ;  Niagara  Bank  v.  Rosevelt,  9 
Cow.  (N.  Y.)  409;  Exchange  Bank  v.  Knox, 
19  Gratt.  (Va.)  739. 

4.  State  Bank  v.  Ruff,  7  Gill  &  J.  (Md.)  448  ; 
Commercial  Bank  v.  Thompson,  7  Smed.  &  M. 
(Miss.)  443;  Haxtun  v.  Bishop,  3  Wend.  (N. 
Y.)  15;  Northampton  Bank  v.  Balliet,  8  W. 
&  S.  (Pa.)  311,  42  Am.  Dec.  297;  Saunders  v. 
White,  20  Gratt.  ( Va.)  327  ;  Exchange  Bank  v. 
Knox,  19  Gratt.  (Va.)  739;  Farmers'  Bank  v. 
Willis,  7  W.  Va.  31. 

What  Is  Notice  of  Insolvency. — See  Diven  v. 
Phelps,  34  Barb.  (N.  Y. )  224  ;  Jefferson  County 
Bank  v.  Chapman,  19  Johns.  (N.  Y.)  322. 

6.  When  the  Bank  has  Assigned  the  Debt. — Sav- 
ings Bank  v.  Bates,  8  Conn.  505  ;  Eastern  Bank 
v .  Capron,  22  Conn.  639;  In  re  White  Moun- 
tains Bank,  46  N.  H.  143;  Haxtun  v.  Bishop, 
3  Wend.  (N.  Y.)  15;  Pancoast  v.  Ruffin,  1 
Ohio  381 ;  Housum  v.  Rogers,  40  Pa.  St.  190. 

In  North  Carolina  it  has  been  held  that  a 
debtor  may  always  pay  a  debt  due  to  a  bank 
in  the  notes  of  that  bank,  no  matter  when 
these  notes  were  obtained;  that  this  right 
cannot  be  taken  away  by  statute,  and  that  it 


exists  as  against  the  assignees  of  the  bank. 
Mann  v.  Blount,  65  N.  Car.  99;  Exchange  Bank 
V.  Tiddv,  67  N.  Car.  169;  Charlotte  Bank  v. 
Hart,  67  N.  Car.  264;  Blount  v.  Windley,  6S 
N.  Car.  1. 

6.  Subscription  to  Capital  Stock — How  Payable. 

— Dunlap  v.  Smith,  12  111.  399;  King  v.  El- 
liott, 5  Smed.  &  M.  (Miss.)  428. 

7.  The  Right  of  Set-off. — Forster  v.  Wilson, 
12  M.  i£  W.  201;  Taylor  v.  Cook,  14  Iowa 
501;  Robison  v.  Beall,  26  Ga.  17.  See  Tillon 
v.  Britton,  9  N.  J.  L.  120.  Contra,  Collins-'. 
Central  Bank,  1  Ga.  435;  Griuin  v.  Central 
Bank,  3  Ga.  371. 

8.  Jefferson  County  Bank  v.  Chapman,  19 
Johns.  (N.  Y. )  322. 

9.  When  the  Bank  Is  Insolvent — Maine. — 
American  Bank  v.  Wall,  56  Me.  167. 

New  York. — Niagara  Bank  v.  Rosevelt,  9 
Cow.  (N.  Y.)  409;  Diven  v.  Phelps,  34  Barb. 
(N.  Y.)  224;  Bruyn  v.  Middle  Dist.  Bank,  9 
Cow.  (N.  Y.)  413,  note;  Miller  v.  Franklin 
Bank,  1  Paige  (N.  Y.)  444. 

Pennsylvania. — Thorp  v.  Wegefarth,  56 
Pa.  St.  82,  93  Am.  Dec.  789. 

Rhode  Island. — C la rk e v . H awkins,5  R.I. 219. 
South  Carolina. — Beers  v.  Hearsy,  Bailey 
Eq.  (S.  Car.)  168. 

Virginia. — Exchange  Bank  -•.  Knox,  19 
Gratt.  (Va.)  7^9;  Saunders  v.  White,  20  Gratt. 
(Va.)  327. 

10.  Assignees  Required  by  Statute  to  Allow  Set- 
off.— Union  Bank  -'.Ellicott,  6  Gill  &  J.  (Md.) 
364;  State  Bank  v.  Spangler,  32  Pa.  St.  474. 
See  Railey  v.  Bacon,  26  Miss.  455. 

11.  Notes  must  be  Reduced  to  Judgment. — Hal- 
lowell, etc.,  Bank  v.  Howard,  13  Mass.  235; 
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V.  Liability  of  Transferrer — 1.  As  to  Forged  or  Counterfeit  Notes. — A 

payment  in  forged  or  co  tcrfcit  banknotes  is  no  payment,  and  therefore 
the  transferrer  must  pay  again  if  called  upon  by  the  transferee,  there  being 
an  impded  warranty  that  the  notes  are  genuine.1 

Duty  of  Transferee. — But  the  transferee  must  give  the  transferrer  notice  within 
a  reasonable  time,  and  must  offer  to  return  the  counterfeit  banknotes.2 

Bank  Receiving  Its  Own  Forged  or  Counterfeit  Notes. — If  a  bank  receive  its  own 
forged  or  counterfeit  notes,  the  transferrer  is  not  bound  to  make  a  repayment 
in  good  notes  or  in  money.3 

2.  As  to  Notes  of  an  Insolvent  Bank — a.  When  the  Transferrer  Knows 
THAT  BANK  Is  INSOLVENT. — If  a  transferrer  knows  that  the  bank  which 
issued  the  notes  is  insolvent,  and  the  payee  is  ignorant  of  that  fact,  the  trans- 
ferrer must  make  good  the  notes.4 

b.  When  Both  Transferrer  and  Transferee  are  Ignorant. — 
As  to  whether  a  payment  in  the  banknotes  of  a  bank  which  is  insolvent  at 
the  time  when  such  payment  is  made,  but  the  insolvency  of  which  was 
unknown  to  both  parties  at  that  time,  will  discharge  the  debt,  is  a  question 
about  which  there  is  an  irreconcilable  conflict  of  authority  in  the  United 
States.5 


Thorp  v.  Wegefarth,  56  Pa.  St.  82,  93  Am. 
Dec.  789. 

1.  Forged  or  Counterfeit  Notes  Constitute  No 
Payment — England. — Wilkinson  v.  Johnson, 
3  B.  &  C.  428,  10  E.  C.L.  140;  Jones  v.  Ryde, 
5  Taunt.  488. 

Illinois. — Simms  v.  Clark,  11  111.  137. 
Kentucky. — Adkins  v.  Blake,  2  J.  J.  Marsh. 
(Ky.)4o. 

Maryland. — Mudd  v.  Reeves,  2  Har.  &  J. 
(Md.)  368;  Keene  v.  Thompson,  4  Gill  &  J. 
(Md.)  463. 

Massachusetts. — Cabot  Bank  v.  Morton,  4 
Grav  (Mass.)  156;  Young  v.  Adams,  6  Mass. 
182. 

New  York. — Markle  v.  Hatfield,  2  Johns. 
(N.  Y.)  455,  3  Am.  Dec.  446;  Herrick  v. 
Whitney,  15  Johns.  (N.  Y.)  240;  Baker  v. 
Bonesteel,  2  Hilt.  (N.  Y.)  397;  Kenny  v.  Al- 
bany First  Nat.  Bank,  50  Barb.  (N.  Y.)  112. 

North  Carolina. — Margrave  v.  Dusenbury, 
2  Hawks  (N.  Car.)  326;  Anderson  v.  Hawk- 
ins, 3  Hawks  (N.  Car.)  568. 

Pennsylvania. — Ramsdale  V.  Horton,  3  Pa. 
St.  330. 

Texas. — Kottwitz  v.  Baghy,  16  Tex.  656. 

Vermont. — Gilman  v.  Peck,  11  Vt.  516,  34 
Am.  Dec.  702. 

Virginia. — Edmunds  v.  Digges,  1  Gratt. 
(Va.)  359,  42  Am.  Dec.  561 ;  Pindall  v.  North- 
western Bank,  7  Leigh  (Va.)  617.  But  see 
Wade's  Case,  5  Coke  115. 

2.  Transferrer  must  Give  Notice  within  a  Rea- 
sonable Time — Illinois. — Simms  v.  Clark,  11 
111.  137;  Union  Nat.  Bank  v.  Baldenwick,  45 
HI- 375- 

Maryland. — Mudd  v.  Reeves,  2  Har.  &  J. 
(Md.)  368. 

Massachusetts. — Cabot  Bank  v.  Morton,  4 
Gray  (Mass.)  156. 

New  York. — Markle  v.  Hatfield,  2  Johns. 
(N.  Y.)  455.  3  Am.  Dec.  446. 

Virginia. — Pindall  v.  Northwestern  Bank, 
7  Leigh  (Va.)  617;  Edmunds  v.  Digges,  1 
Gratt.  (Va.)  359,  42  Am.  Dec.  561. 

3.  Bank  Receiving  Its  Own  Forged  Notes. — U. 


S.  Bank  v.  Georgia  Bank,  10  Wheat.  (U.  S.) 
333.  In  this  case  Story,  J.,  after  stating  the 
general  doctrine,  said  :  "  Many  considerations 
of  public  convenience  and  policy  would  au- 
thorize a  distinction  between  cases  where  a 
bank  receives  forged  notes  purporting  to  be 
its  own,  and  those  where  it  receives  the  notes 
of  other  banks  in  payment,  or  upon  general 
deposit.  It  has  the  benefit  of  circulating  its 
own  notes  as  currency,  and  commanding  there- 
by the  public  confidence.  It  is  bound  to  know 
its  own  paper,  and  provide  for  its  payment, 
and  must  be  presumed  to  use  all  reasonable 
means,  by  private  marks  and  otherwise,  to 
secure  itself  against  forgeries  and  impositions. 
*  *  *  Its  own  security,  not  less  than  that  of 
the  public,  requires  such  precautions.  *  *  * 
It  has  the  means  of  knowing  if  they  are  gen- 
uine; if  these  means  are  not  employed,  it  is 
certainly  evidence  of  a  neglect  of  that  duty 
which  the  public  have  a  right  to  require.  And 
in  respect  to  persons  equally  innocent,  where 
one  is  bound  to  know  and  act  upon  his  knowl- 
edge, and  the  other  has  no  means  of  knowl- 
edge, there  seems  to  be  no  reason  forburdening 
the  latter  with  any  loss  in  exoneration  of 
the  former."  See  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33;  St.  Louis  Third  Nat.  Bank 
v.  Allen,  59  Mo.  310. 

4.  Where  the  Transferrer  Knows  the  Bank  Is 
Insolvent. — Camidge  v.  Allenby,  6  B.  &  C. 
373,  13  E.  C.  L.  201;  Com.  v.  Stone,  4  Met. 
(Mass.)  45;  Hellings  v.  Hamilton,  4  W.  &  S. 
(Pa.)  462;  Chalmers  v.  Harris,  22  Tex.  265. 

5.  Where  Both  Transferrer  and  Transferee  are 
Innocent. — In  the  following  cases  it  was  held 
that  the  transferrer  does  warrant^  the  solvency 
of  the  bank : 

Illinois. — Magee  v.  Carmack,  13  111.  289. 

Maine. — Frontier  Bank  v.  Morse,  22  Me. 
88,  38  Am.  Dec.  284. 

New  Hampshire. — Fogg  v.  Sawyer,  9  N. 
H.  365. 

New  York. — Houghton  v.  Adams,  18  Barb. 
(N.  Y.)  545;  Lightbody  v.  Ontario  Bank,  11 
Wend.  (N.  Y.)  9;  Ontario  Bankr.  Lightbody. 
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Demand  must  be  Made. — In  those  cases  which  throw  the  loss  upon  the  trans- 
ferrer, it  is  said  that  the  transferee  must  make  a  demand  upon  the  transferrer 
within  a  reasonable  time.1 

English  Doctrine. — The  doctrine  laid  down  by  the  English  court  is  that  the 
transferrer  guarantees  the  solvency  of  the  bank,  as  well  as  the  genuineness 
of  the  notes,  but  that  the  transferrer  must  be  notified  at  once,  only  such 
time  being  allowed  to  intervene  as  is  necessary  for  presentation  at  the 


13  Wend.  (N.  Y.)  101,  27  Am.  Dec.  179; 
Thomas  v.  Todd,  6  Hill  (N.  Y.)  340. 

Ohio.— Westfall  v.  Braley,  10  Ohio  St.  188, 
75  Am.  Dec.  509. 

South  Carolina. — Harley  v.  Thornton,  2 
Hill  (S.  Car.)  509,  note  (a.) 

Vermont. — Wainwright  v.  Webster,  11  Vt. 
576,  34  Am.  Dec.  707. 

Wisconsin. — Townsends  v.  Racine  Bank,  7 
Wis.  185. 

See  Imbush  v.  Mechanic's,  etc.,  Bank,  1 
Wkly.  L.  J.  (Ohio)  49. 

The  Reasoning  upon  which  these  Decisions  are 
Based  is  thus  set  forth  by  Savage,  C.  J.,  in 
Lightbody  v.  Ontario  Bank,  11  Wend.  (N.  Y.) 
■9:  "  Upon  principles  of  justice  and  honesty, 
it  would  seem  that  whoever  parts  with  that 
which  is  valuable  should  receive  value  for  it ; 
and  he  who  receives  value  should  give  value 
in  return.  When  a  bank  fails,  its  notes  are  of 
no  value,  or  nearly  so,  and  the  loss  should  fall 
upon  those  in  whose  hands  the  notes  are  when 
the  failure  happens.  Any  other  doctrine,  I 
apprehend,  would  lead  to  innumerable  and 
atrocious  frauds.  Were  the  knowledge  of  the 
party  the  criterion  by  which  to  determine  the 
liability  of  a  person  passing  notes  of  a  broken 
bank,  those  in  possession  of  such  paper  might 
be  induced  to  pass  it  to  others  who  were  ig- 
norant of  the  failure  of  the  bank.  *  *  *  In  the 
case  of  the  payment  of  a  counterfeit  or  forged 
bill,  it  is  settled  that  the  debtor  is  not  dis- 
charged, and  it  is  not  perceived  why  the  same 
principle  should  not  prevail  where  the  pay- 
ment is  made  in  the  bill  of  a  bank  which  has 
stopped  payment.  In  each  case  the  debtor 
parts  with  that  which  has  no  value,  and  the 
creditor  does  not  receive  value  for  his 
debt." 

Contrary  Doctrine. — In  the  following  cases  it 
has  been  held  that  the  transferrer  does  not 
warrant  the  solvency  of  the  bank : 

Alabama. — Lowrey  v.  Murrell,  2  Port. 
(Ala.)  280,  27  Am.  Dec.  651. 

Delaware. — Corbit  v.  Smyrna  Bank,  2  Harr. 
(Del.)  235,  30  Am.  Dec.  635. 

Pennsylvania. — Bayard  v.  Shunk,  1  W.  & 
S.  (Pa.)  92,  37  Am.  Dec.  441. 

Tennessee. — Ware?'.  Street,  2  Head.  (Tenn.) 
609,  75  Am.  Dec.  755 ;  Scruggs  v.  Gass,  8 
Yerg.  (Tenn.)  175,  29  Am.  Dec.  114. 

Virginia. — Edmunds  v.  Digges,  1  Gratt. 
(Va.)  359,  42  Am.  Dec.  561. 

Reasons  for  this  Doctrine. — In  Bayard  v. 
Shunk,  1  W.  &  S.  (Pa.)  92,  37  Am.  Dec.  441, 
Gibson,  C.  J.,  said  :  "  The  assertion  that  it  is 
always  an  original  and  subsisting  part  of  the 
agreement  that  a  banknote  shall  turn  out  to 
have  been  good  when  it  was  paid  away  can 
be  conceded  no  farther  than  regards  its  genu- 
ineness. *  *  *  Were  it  not  for  the  conven- 


tional principle  that  the  purchaser  of  a  chattel 
takes  it  with  its  defects,  the  purchaser  of  a 
horse  with  the  seeds  of  a  mortal  disease  in 
him  might  refuse  to  pay  for  him,  though  his 
vigor  and  usefulness  were  yet  unimpaired; 
and  if  we  strip  a  payment  in  banknotes  ot 
the  analogous  cash  principle,  whv  not  treat  it 
as  a  nullity  by  showing  that  the  bank  was 
actually,  though  not  ostensibly,  insolvent  at 
the  time  of  the  transaction  ?  It  is  no  answer 
to  say  the  note  of  an  unbroken  bank  may  be 
instantly  converted  into  coin  by  presenting  it 
at  the  counter.  To  do  that  may  require  a 
journey  from  Boston  to  New  Orleans,  or  be- 
tween places  still  further  apart,  and  the  bank 
may  have  stopped  in  the  meantime;  or  it  may- 
stop  at  the  instant  of  presentation  when  situ- 
ated at  the  place  where  the  holder  resides. 
And  it  may  do  so  even  when  it  is  not  insol- 
vent at  all,  but  perfectly  able  eventually  to  pay 
the  last  shilling.  This  distinction  between 
previous  and  subsequent  failure,  evinced  by 
stopping  before  the  time  of  the  transaction  or 
after  it,  is  an  arbitrary  and  impracticable  one. 
To  such  a  payment  we  must  apply  the  cash 
principle  entire,  or  we  must  treat  it  as  a  trans- 
fer of  negotiable  paper,  imposing  on  the 
transferee  no  more  than  the  ordinary  mercan- 
tile responsibility  in  regard  to  presentation 
and  notice  of  dishonor.  There  is  no  middle 
ground.  But  to  treat  a  banknote  as  an  ordi- 
nary promissory  note  would  introduce  endless 
confusion  and  a  most  distressing  state  of  liti- 
gation. We  should  have  reclamations  through 
hundreds  of  hands,  and  the  inconvenience  of 
having  a  chain  of  disputes  between  successive 
receivers,  which  would  more  than  counter- 
balance the  good  to  be  done  by  hindering  a 
crafty  man  from  putting  off  his  worthless 
note  to  an  unsuspecting  creditor." 

1.  When  the  Transferrer  Is  Liable  a  Demand 
must  be  Made  in  a  Reasonable  Time — Dclai  are. 
— Corbit  v.  Smyrna  Bank,  2  Harr.  (Del.)  235, 
30  Am.  Dec.  635. 

Illinois. — Magee  v.  Carmack,  13  III.  289; 
Simms  v.  Clark,  n  111.  137. 

Massachusetts. — Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33. 

JVe-zu  Hampshire. — Fogg  v.  Sawyer,  9  N. 
H.  365- 

Ne-w  York. — Kenny  v.  Albany-  First  Nat. 
Bank,  50  Barb.  (N.  Y.)  112;  Thomas  v.  Todd, 

6  Hill  (N.  Y.)  340. 

Ohio.— Westfall  v.  Braley,  10  Ohio  St.  188, 
75  Am.  Dec.  509. 

Pennsylvania. — Raymond  v.  Baar,  13  S.  & 
R.  (Pa./ 318,  15  Am.  Dec.  603. 

Virginia. — Pindall  v.  Northwestern  Bank, 

7  Leigh  (Va.)6i7. 

Wisconsin. — Townsends  7'.  Racine  Bank,  7 
Wis.  185. 
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bank,  or  the  notes  must  be  put  immediately  in  circulation.1 

c.  When  the  Transferrer  Expressly  Warrants  the  Solvency  of 
THE  Bank. — If  the  transferrer  expressly  warrants  the  solvency  of  the  bank, 
he  is  liable  as  a  matter  of  course.'"4 

VI.  Lost,  Destroyed,  and  Mutilated  Banknotes  -1,  Lost  and  Destroyed 
Banknotes — a.  NOTE  WHOLLY  LOST. — If  a  banknote  is  wholly  lost,  the  loss 
must  be  borne  by  the  person  who  loses  the  note.3 

b.  Note  Wholly  Destroyed. — But  if  the  whole  note  has  been  destroyed, 
the  person  to  whom  it  belongs  may  recover  from  the  bank.4 

Evidence. — Sufficient  and  satisfactory  evidence  as  to  the  identity  of  the 
note,  its  ownership,  and  the  destruction  thereof  must  be  given  by  the  owner. 
And  the  question  of  the  sufficiency  of  the  evidence  is  one  of  fact  for  the 
jury.5 

Bond  of  Indemnity. — It  has  been  held  that  the  owner  of  a  destroyed  note 
must  give  a  bond  of  indemnity  to  secure  the  bank,  but  the  question  seems  to 
be  an  open  one.* 


1.  English  Doctrine — Transferrer  Is  Liable. — 

Camidge  v.  Allenby,  6  B.  &  C.  373,  13  E.  C. 
L.  201  ;  Owenson  v.  Morse,  7  T.  R.  60;  Tur- 
ner v.  Stones,  1  D.  &  L.  122;  Rogers  v.  Lang- 
ford,  1  Cromp.  &  M.  637;  Pickard  v.  Bankes, 

13  East  20  ;  Williams  v.  Smith,  2  B.  &  Ad.  496. 

2 .  Transferrer  Warranting  the  Solvency  of  the 
3ank  Is  Liable. — Jefferson  -•.  Holland,  1  Del. 
Ch.  116;  Com.  v.  Stone,  4  Met.  (Mass.)  45; 
Hellings  v.  Hamilton,  4  \V.  &  S.  (Pa.)  462. 

3.  Loser  of  the  Whole  Note  must  Bear  the  Loss. 
—Hinsdale  v.  Orange  Bank,  6  Wend.  (N.  Y.) 
379.  In  this  case  the  court,  by  Marcy,  J.,  said  : 
"  If  the  owner  of  a  bill  loses  it  he  cannot  re- 
cover ;  but  if  he  can  prove  that  it  is  actually 
destroyed,  he  may.  The  reason  of  this  dis- 
tinction is  very  obvious.  Although  the  note  is 
lost  to  the  rightful  owner,  it  may  yet  be  in 
the  hands  of  a  bona  fide  holder,  or  in  the  hands 
of  one  claiming  to  be  such,  and  the  maker 
may  be  called  on  to  pay  it  without  having 
the  means  of  showing  that  the  holder  is  not 
entitled  to  payment ;  but  if  the  note  be  de- 
stroyed such  cannot  be  the  case."  See  Mar- 
tin v.  U.  S.  Bank,  4  Wash.  (U.  S.)  253. 

Contrary  Doctrine. — In  Georgia  it  has  been 
held  that  the  holder  of  a  lost  bill  may  recover 
of  the  bank,  provided  the  bank  is  secured  by 
an  indemnity  bond  from  all  liability  upon  the 
original  bills.  Waters  v.  State  Bank,  R.  M. 
Charlt.  (Ga.)  193;  Robinson  v.  Darien  Bank, 
18  Ga.  65. 

The  difficulty  of  providing  an  adequate  in- 
demnity in  such  a  case  has  been  pointed  out, 
and  these  cases  disapproved.  2  Daniel  on 
Negotiable  Instruments,  §  1693;  2  Morse  on 
Banks  and  Banking,  §  649. 

4.  Owner  may  Recover  for  a  Totally-destroyed 
Note — Alabama. — Mobile  Bank  v.  Meagher, 
33  Ala.  622. 

Kentucky. — Louisville  Bank  v.  Summers, 

14  B.  Mon.  (Ky.)  247. 

Louisiana. — Wade  v.  New  Orleans  Canal, 
etc.,  Co.,  8  Rob.  (La.)  140,  41  Am.  Dec.  296. 

Massachusetts. — Tower  v.  Appleton  Bank, 
3  Allen  (Mass.)  387,  81  Am.  Dec.  665. 

New  York. — Hinsdale  v.  Orange  Bank,  6 
Wend.  (N.  Y.)  379. 

Ohio. — Burridge  v.  Geauga  Bank,  Wright 
(Ohio)  683. 


Pennsylvania.  —  Hagerstown  Bank  v. 
Adams  Express  Co.,  45  Pa.  St.  419,  84  Am. 
Dec.  499. 

Tennessee. — Irwin  v.  Planters  Bank,  1 
Humph.  (Tenn.)  145. 

Vermont. — Ross  v.  Burlington  Bank,  1  Aik. 
(Vt.)  43,  15  Am.  Dec.  664. 

5.  Evidence  as  to  a  Totally-destroyed  Bank- 
note.— Louisville  Bank  v.  Summers,  14  B. 
Mon.  (Ky.)  247;  Tower  v.  Appleton  Bank,  3 
Allen  (Mass.)  387,  81  Am.  Dec.  665;  Hagers- 
town Bank  v.  Adams  Express  Co.,  45  Pa.  St. 
419,  84  Am.  Dec.  499. 

6.  Bond  of  Indemnity. — Where  the  destruction 
of  the  notes  is  proved  beyond  all  question  or 
controversy,  it  has  been  held  that  the  necessity 
of  indemnifying  the  bank  does  not  exist,  since 
the  complete  destruction  of  the  bills  removes 
all  danger  of  the  bank  being  required  to  pay 
them  a  second  time.  Mobile  Bank  v.  Meagher, 
33  Ala.  622;  Hagerstown  Bank  v.  Adams  Ex- 
press Co.,  45  Pa.  St.  419,  84  Am.  Dec.  499. 

The  destruction  of  the  notes  must,  however, 
of  necessity  generally  be  proved  by  circum- 
stantial evidence,  and  must  fall  far  short  of 
absolute  certainty,  and  it  has  been  held  that 
where  there  is  any  element  of  doubt  no 
recovery  can  be  had,  unless  an  adequate 
indemnity  bond  is  given.  Wade  v.  New 
Orleans  Canal,  etc.,  Co.,  8  Rob.  (La.)  140,  41 
Am.  Dec.  296;  Burridge  v.  Geauga  Bank, 
Wright  (Ohio)  688;  Irwin  v.  Planters  Bank, 
1  Humph.  (Tenn.)  145. 

In  Wade  v.  New  Orleans  Canal,  etc.,  Co.,  8 
Rob.  (La.)  140,  41  Am.  Dec.  296,  it  was  held 
that  the  fact  that  the  plaintiff  was  unable  to 
identify  the  individual  notes  destroyed  did 
not  prevent  an  indemnity  being  given,  and 
that  the  note  lost  might  be  identified  by  an 
examination  of  the  whole  series  issued  after 
the  series  had  been  called  in. 

In  Tower  v.  Appleton  Bank,  3  Allen  (Mass.) 
387,  81  Am.  Dec.  665,  the  court  denied  the 
possibility  of  giving  an  adequate  indemnity 
in  such  a  case.  Upon  this  point  Hoar,  J., 
said:  "Against  a  second  payment  of  what 
bills  are  the  defendants  to  be  indemnified? 
How  could  they  show  that  any  bills  already  re- 
deemed, or  hereafter  to  be  redeemed,  were  or 
were  not  the  bills  in  question?  Clearly,  there 
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c.  Note  Partially  Lost  or  Destroyed.— The  owner  of  a  banknote 
may  recover  if  only  a  part  of  the  note  hag  been  lost  or  destroyed.1 

Banknotes  Cut  in  Two.— The  practice  of  cutting  notes  in  two  for  the  purpose 
of  securing  their  safe  delivery  through  the  mail  has  been  commended  by  the 
English  courts,  and  the  owner  of  a  note,  half  of  which  has  been  lost  in  this 
way,  is  entitled  to  have  it  redeemed  by  the  bank  issuing  it.2 

Bond  of  Indemnity. — It  seems  to  be  the  better  doctrine,  in  the  case  of  a  bank- 
note partially  lost  or  destroyed,  that  the  owner  must  give  a  bond  to 
indemnify  the  bank  redeeming  such  note.3 


could  be  no  mode  of  determining  the  fact, 
until  their  whole  circulation  of  bills  of  the  same 
denomination  should  be  called  in.  But  sup- 
pose that  several  parties  should  sue  upon  bills 
alleged  to  have  been  destroyed,  and  should 
recover,  each  giving  a  bond  of  indemnity.  If 
it  should  afterward  appear  that  all  the  bills 
had  not  been  destroyed,  upon  which  bond 
would  the  defendants  have  a  remedy?" 

In  Irwin  v.  Planters  Bank,  i  Humph. 
(Tenn.)  145,  the  court  stated,  as  an  additional 
reason  against  allowing  an  indemnity  to  be 
given  and  a  recovery  to  be  had,  the  fact  that 
such  a  proceeding  would  deprive  the  bank  of 
its  right  to  examine  the  notes,  the  payment 
of  which  was  claimed,  and  to  pass  upon  their 
genuineness.  This  reason,  however,  would 
seem  to  take  away  the  right  of  recovery  in 
case  of  lost  banknotes  altogether. 

1.  Partial  Loss  or  Destruction  of  Banknote — 
United  States. — Martin  v.  U.  S.  Bank,  4 
Wash.  (U.  S.)  253. 

Connecticut. — U.  S.  Bank  v.  Sill,  5  Conn. 
112,  13  Am.  Dec.  44. 

Kentucky. — Commercial  Bank  v.  Benedict, 
18  B.  Mon.  (Ky.)  307. 

Louisiana. — Murdock  -•.  Union  Bank,  2  Rob. 
(La.)  112,38  Am.  Dec.  197;  Little  v.  Con- 
solidated Assoc.,  2  La.  Ann.  1012. 

Nezv  York. — Hinsdale  v.  Orange  Bank,  6 
Wend.  (N.  Y.)  379. 

Virginia. — State  Bank  v.  Ward,  6  Munf. 
(Va.)  169;  Farmers'  Bank  v.  Reynolds,  4 
Rand.  (Va.)  186. 

2.  Banknote  Cut  in  Two — England. — Lane 
v.  Cotton,  1  Salk.  17;  Hawkins  v.  Rutt, 
Peake  N.  P.  186;  Parker  v.  Gordon,  7  East 
385;  Williams  v.  Smith,  2  B.  &  Ad.  496; 
Mossop  v.  Eadon,  16  Ves.  Jr.  430;  Maberly  v. 
Bank  of  Scotland,  1  Shaw  &  B.  Sess.  Cas.  338, 
1  Wils.  &  S.  10.  But  see  Mayor  v.  Johnson, 
3  Campb.  324. 

United  States. — Bullet  v.  Pennsylvania 
Bank,  2  Wash.  (U.  S.)  172. 


Sill. 


Conn. 


Connecticut. — U.  S.  Bank 
112,  13  Am.  Dec.  44. 

Illinois. — State  Bank  v.  Aersten,  4  111.  135, 
36  Am.  Dec.  536. 

North  Carolina. — Allen  v.  State  Bank,  1 
Dev.  &  B.  Eq.  (N.  Car.)  3;  Streater  v.  Cape 
Fear  Bank,  2  Jones  Eq.  (N.  Car.)  31. 

South  Carolina. — Patton  v.  State  Bank,  2 
Nott  &  M.  (S.  Car.)  464;  Armat  v.  Union 
Bank,  2  Nott  &  M.  (S.  Car.)  471,  note  {a). 

Tennessee. — Union  Bank  v.  Warren,  4  Sneed 
(Tenn.)  167. 

Virginia. — State  Bank  v.  Ward,  6  Munf. 
(Va.)  166. 

Effect  of  Newspaper  Notice. — A  bank  cannot 


escape  the  payment  of  a  banknote  cut  in  two 
by  publishing  a  newspaper  notice  stating  that 
in  the  future  it  will  not  pay  in  such  cases. 
Martin  v.  U.  S.  Bank,  4  Wash.  (U.  S.)  253; 
U.  S.  Bank  v.  Sill,  5  Conn.  112,  13  Am.  Dec 
44- 

The  Property  in  the  Halves  of  Banknotes  sent 
in  payment  of  a  debt  due  to  the  receiver  from 
a  third  person,  with  an  intention  on  the  part 
of  both  sender  and  receiver  that  the  other 
halves  are  to  follow,  remains  in  the  sender  un- 
til he  sends  the  second  halves;  the  payment 
being,  until  then,  inchoate  and  conditional. 
It  is  therefore  open  to  the  sender,  at  any  tin  e 
before  sending  the  second  halves,  to  disaffirm 
the  transaction  and  demand  the  first  halves 
from  the  receiver,  who  is  liable  to  an  action 
for  refusing  to  return  them.  Smith  v.  Mundy, 
3  El.  &  El.  22,  107  E.  C.  L.  22. 

Half  Value  for  Half  of  Note.— The  custom  of 
paying  half  the  value  of  a  banknote  upon  the 
presentation  of  one-half  of  the  note  cannot  be 
sustained  as  law.  Martin  v.  U.  S.  Bank,  4 
Wash.  (U.  S.)  253;  Allen  -•.  State  Bank,  1 
Dev.  &  B.  Eq.  (N.  Car.)  3;  Patton  v.  State 
Bank,  2  Nott  &  M.  (S.  Car.)  464;  Farmers' 
Bank  v.  Reynolds,  4  Rand.  (Va.)  186. 

3.  A  Bond  of  Indemnity  must  be  Given  in  the 
Case  of  Partial  Loss  or  Destruction. — Commer- 
cial Bank  v.  Benedict,  18  B.  Mon.  (Ky.)  307; 
Allen  v.  State  Bank,  1  Dev.  &  B.  Eq.  (N. 
Car.)  3;  State  Bank  v.  Ward,  6  Munf.  (Va.) 
169;  Farmers'  Bank  -'.  Reynolds,  4  Rand. 
(Va.)  186.  See  Mossop  v.  Eadon,  16  Ves. 
Jr.  430;  Bullet  v.  Pennsylvania  Bank,  2  Wash. 
(U.  S.)  172. 

Indemnity  Bond  where  Banknote  is  Cut  in 
Half  for  Transmission. — Since  the  purpose  of 
giving  an  indemnity  bond  is  to  secure  the 
bank  in  case  it  is  compelled  to  pay  the  instru- 
ment a  second  time,  no  bond  is  necessary 
where  a  second  pavment  cannot  be  demanded, 
and  it  has  been  held  that  where  a  banknote 
has  been  cut  in  two  for  the  purpose  of  safe 
transmission  through  the  mail  and  one-half 
never  has  reached  its  destination,  the  owner 
of  the  cut  bill  might  recover  without  giving 
an  indemnity  bond,  because  the  lost  half  would 
not  be  negotiable,  and  its  possessor  could  never 
compel  a  second  payment  to  himself.  Hins- 
dale v.  Orange  Bank,  6  Wend.  (N.  Y.)  379; 
Union  Bank  v.  Warren,  4  Sneed  (Tenn.)  167. 

To  the  same  effect  see  Redmayne  v.  Burton, 
2  L.  T.  324;  Martin  v.  U.  S.  Bank,  4  Wash. 
(U.  S.)  253;  Armat  v.  Union  Bank,  2  Cranch 
(C.  C.)  180;  2  Nott  &  M.  (S.  Car.)  471,  note; 
State  Bank  v.  Aersten,  4  111.  135,  36  Am.  Dec. 
536;  Patton  v.  State  Bank,  2  Nott  &  M.  (S. 
Car.)  464. 
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Evidence. — The  owner  of  a  partially  destroyed  note,  or  a  note  part  of  which 
has  been  lost,  must  prove  the  former  existence  of  the  whole  note,  the  loss  of 
part  of  it,  and  his  bona  fide  ownership.1 

2.  Mutilated  Banknotes. — It  makes  no  difference  in  the  liability  of  a  bank 
to  redeem  its  notes,  that  they  are  mutilated  by  time  or  accident,  if  enough  of 
the  notes  remains  to  identify  them.2 

Fraudulent  Mutilation. — But  if  notes,  are  mutilated  for  the  purpose  of  defrauding 
the  bank,  then  the  holder  cannot  recover  for  them.3 

Alteration  of  Numbers. — And  it  has  been  held  that  altering  the  numbers 
denoting  the  series  to  which  a  banknote  belongs  does  not  make  the  note  less 
binding  upon  the  bank.4 

BANK  OF  A  RIVER.    (See  also  the  title  Boundaries  ;  and  see  Bed  of 

a  River  ;  Beach  ;  Shore.) — The  bank  of  a  river  may  be  said  to  be  that 
space  of  rising  ground  above  low-water  mark,  which  is  usually  covered  by 
ordinary  high  water.5 


In  the  last' case  the  inferior  court,  in  an 
opinion  which  was  affirmed  on  appeal,  said  : 
"  If  the  negotiability  of  the  missing  halves  be 
destroyed,  so  that  the  banks  cannot  twice  be 
recurred  to  for  their  payment,  they  run  no 
risk  in  paying  their  total  amount  to  the  plain- 
tiff. *  *  *  No  property  in  the  whole  note  can 
be  vested  in  the  possessor  of  the  stolen  halves  ; 
he  could  not  produce  the  evidence  of  his 
right;  he  never  had  the  whole  notes,  and,  ex- 
cepting in  certain  instances,  by  which  his  case 
is  not  embraced,  to  give  authority  to  demand 
payment  of  a  note,  the  note  must  be  exhibited. 
He  could  not  prove  the  loss  of  the  halves 
owned  by  the  plaintiff;  they  are  not  lost;  he 
could  not  prove  a  right  of  property  in  these 
halves;  he  never  had  it;  he  could  not  even 
appear  as  the  prima  facie  owner;  possession 
is  necessary  for  that  purpose.  Suppose,  after 
the  payment  of  these  bills  to  the  plaintiff,  that 
the  holder  of  the  other  halves  should  call 
upon  the  banks,  and  granting,  which  is  very 
improbable,  that  he  took  the  missing  halves 
in  the  course  of  business,  having  given  for 
them  a  valuable  consideration,  still  he  would 
hold  them  with  notice  that  the  right  to  the 
amounts  of  them  might  be  in  the  proprietor 
of  the  other  halves,  and  he  consequently 
would  be  bound  by  every  defense  which  could 
legally  or  equitably  be  insisted  upon  against 
the  finder  or  robber,  because  he  would  have 
accepted  them  under  such  circumstances  as 
would  necessarily  set  him  upon  an  inquiry. 
The  individual  from  whom  the  receiver  of 
these  halves  obtained  them  might  be  liable 
to  him,  but  not  the  banks,  whose  notes  he 
never  had." 

1.  Evidence  as  to  Partially  Lost  or  Destroyed 
Banknotes. — Martin  v.  U.  S.  Bank,  4  Wash. 
(U.  S).  253. 

2.  Mutilated  Banknotes. — Note  Holders  v. 
Funding  Board,  16  Lea  (Tenn.)  46,  57  Am. 
Rep.  2ii. 

3.  Mutilation  for  a  Fraudulent  Purpose.— 

Northern  Bank  v.  Farmers'  Bank,  18  B.  Mon. 
(Ky.)  506;  Miner  v.  State  Bank,  1  Martin 
(La.)  12. 

4.  Alteration  of  Numbers  Is  Immaterial. — Note 
Holders  v.  Funding  Board,  16  Lea  (Tenn.)  46, 
57  Am.  Rep.  211. 


When  an  Alteration  of  the  Numbers  Is  Mate- 
rial.— When  the  Bank  of  England  had  given 
notice  that  payment  of  certain  notes,  giving 
the  numbers  of  the  notes,  had  been  stopped, 
and  the  numbers  of  the  notes  were  thereafter 
changed,  it  was  held  that  the  bank  was  not 
bound  to  redeem  these  notes.  Suffell  v.  Bank 
of  England,  7  B.  Div.  270,  9  B.  Div.  555  ; 
Reg.  v.  Kieth,  24  L.  J.  M.  C.  no;  Leeds,  etc., 
Bank  v.  Walker,  11  Q.  B.  Div.  84;  Caldwell 
v.  Parker,  3  Ir.  Eq.  R.  519. 

6.  Howard  v.  Ingersoll,  i7^Ala.  789.  See 
also  Morgan  v.  Livingston,  6  Martin  (La.) 
19. 

By  this  term  is  understood  what  contains 
the  river  in  its  natural  channel  when  there  is 
the  greatest  flow  of  water.  Stone  v.  Augusta, 
46  Me.  137. 

Levees. — "  The  banks  of  a  river  are  under- 
stood to  be  that  which  contains  it  in  its  ordinary 
state  of  high  water;  on  the  banks  of  the  Mis- 
sissippi where  there  are  levees,  the  levees 
form  the  banks."  Pulley  v.  Municipality 
No.  2,  18  La.  282. 

Boundaries. — Where  in  a  deed  the  land  is 
described  as  extending  to  the  bank  of  a  creek, 
the  grantee  does  not  take  title  to  its  centre; 
nor  is  he  limited  to  the  bank  at  high-water 
mark.    Halsey  v.  McCormick,  13  N.  Y.  296. 

"The  bank  of  a  stream  is  the  continuous 
margin  where  vegetation  ceases  ;  and  the  shore 
is  the  pebbly,  sandy,  or  rocky  space  between 
that  and  low-water  mark.  Along  the  first 
margin  was  a  row  of  trees;  and  behind  them, 
on  the  second  bank,  were  other  trees."  Mc- 
Cullough  v.  Wainright,  14  Pa.  St.  174. 

"  In  determining  the  boundary  line  between 
the  bank  and  bed  of  a  stream  freshets  are  not 
accounted.  Upon  this  point  there  has  been 
an  express  adjudication.  In  Howard  v.  In- 
gersoll, 13  How.  (U.  S.)  381,  a  question  arose 
as  to  where  the  boundary  line  was  between 
Alabama  and  Georgia.  It  had  been  estab- 
lished upon  the  western  bank  of  the  Chatta- 
hoochee river,  but  the  parties  were  not  agreed 
as  to  what  constituted  the  bank.  It  was  hold 
that  Georgia  did  not  include  land,  on  the 
Alabama  side  of  the  river,  which  was  covered 
with  water  only  in  time  of  freshets."  Hough- 
ton v.  Chicago,  etc.,  R.  Co.,  47  Iowa  372. 
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BANKRUPT — BANKRUPTCY.  (For  a  full  treatment,  see  the  title  INSOL- 
VENCY and  Bankruptcy.)  —  A  bankrupt  is  a  person  unable  to  pay  his 
just  debts;  an  insolvent.1  Bankruptcy  is  the  state  of  being  bankrupt  or 
insolvent  ;  inability  to  pay  debts.2 


1.  Kunzler  v.  Kohaus,  5  Hill  (N.  Y.)  317. 

2.  Kunzler  v.  Kohaus,  5  Hill  (N.  Y.)  317. 
"A  bankrupt  signifies,  generally,  either  man 

or  woman,  that  living  by  buying  and  selling, 
has  gotten  other  men's  goods  into  his  or  her 
possession,  and  hideth  himself  in  places  un- 
known, or  in  his  own  house,  in  order  to  de- 
ceive his  creditors."  Alexander  v.  Gibson,  1 
Nott  and  M.  (S.  Car.)  498. 

"Bankrupt"  is  from  the  word  bancus,  which 
signifies  the  table  or  counter  of  a  tradesman, 
and  ruptus,  broken ;  denoting  thereby  one 
whose  shop  or  place  of  trade  is  broken  and 
gone  ;  "  a  trader  who  secretes  himself,  or  does 
certain  other  acts  tending  to  defraud  his 
creditors."  Sackett  v.  Andross,  5  Hill  (N.  Y.) 
342- 

The  term  bankrupt  is  derived  from  the 
Italian  expression  banco  rotto;  and  formerly, 
when  a  trader  left  his  place  of  business,  the 
benches  were  broken,  and  he  was  declared  a 
bankrupt.  Judine  v.  DaCossen,  1  B.  &  P.  N. 
R.  236. 

Bankruptcy  is  a  proceeding  or  suit  in  its 
nature  equitable;  a  sequestration  of  a  debtor's 
property  that  the  creditors  may  resort  to,  in- 
stead of  an  ordinary  suit  at  law  or  equity.  In 
re  Weitzel,  7  Biss.  (U.  S.)  290. 

Whether  the  Term  is  Confined  to  Traders. — In 
Kunzler  v.  Kohaus,  5  Hill  (N.  Y.)  320,  it 
was  held  that  a  bankrupt  is  not  necessarily  a 
trader.  The  court  said  :  "  We  say  a  man  is 
bankrupt  when  he  is  unable  to  pay  his  debts ; 
and  this  would  be  predicable  in  common  par- 
lance of  every  one,  as  well  of  a  mechanic,  a 
professional  man,  or  a  farmer,  as  of  a  mer- 
chant or  trader.  Webster,  though  he  says 
that  in  strictness  no  one  but  a  trader  can  be  a 
bankrupt,  defines  the  word  bankruptcy  thus: 
1  The  state  of  being  a  bankrupt,  or  insolvent ; 
inability  to  pay  debts.'  His  adjective  bank- 
rupt is  '  unable  to  pay  just  debts;  insolvent ;' 
his  verb  bankrupt,  '  to  make  one  insolvent  ;  ' 
past  participle,  'rendered  insolvent;'  pres- 
ent participle,  '  rendering  insolvent.'  The 
more  reliable  definitions  of  commercial  lexi- 
cography are  the  same.  M'Culloch  (tit. 
Bankrupt  and  Bankruptcy)  says :  '  In  the 
general  sense  of  the  term,  bankrupt  is  equiva- 
lent to  insolvent,  and  is  applied  to  designate 
any  individual  unable  to  pay  his  debts."  See 
also  Sackett  v.  Andross,  5  Hill  (N.  Y.)  328; 
and  see  the  title  Insolvency  and  Bank- 
ruptcy. 

Insolvency  and  Bankruptcy.  (Sec  also  tin- 
title  Insolvency  and  Bankruptcy.) — In- 
solvency is  a  species  of  bankruptcy.  Jordan 
v .  Hall,  9  R.  I.  220. 

In  Bartlet  v.  Prince,  9  Mass.  431,  the  court 
considered  the  words  "  insolvency  "  and  bank- 
rnptcji  as  synonymous.  See  also  U.  S.  v. 
Munroe,  5  Mason  (U.  S.)  573. 

Bankruptcy  In  a  Legal  Sense. — Certain  pro 
rata  advances  by  the  stockholders  of  a  manu- 
facturing company  were,  by  the  vote  of  the 
3  C.  of  L. — 50 


company,  to  be  allowed  and  paid  as  debts  if 
the  "company  should  become  bankrupt  and 
discontinue  business."  It  was  held  that  a 
bankruptcy  in  the  legal  sense  was  meant,  and 
not  merely  such  financial  embarrassment  as 
obliged  the  company  to  discontinue  business. 
The  court  said:  "A  corporation,  is  bankrupt, 
in  the  legal  sense  of  that  term,  when  it  has 
done  or  suffered  to  be  done  some  act  which 
is  by  law  declared  to  be  an  act  of  bankruptcy, 
or  when  proceedings  in  bankruptcy  have  been 
instituted  by  or  against  it;  and,  upon  consid- 
eration of  the  report,  we  are  led  to  put  this 
legal  interpretation  upon  the  words  used  in 
the  clause  in  question."  Barr  v.  Bartram, 
etc.,  Mfg.  Co.,  41  Conn.  502. 

Contemplation  of  Bankruptcy.  (See  also  the 
titles  Fraudulent  Sales  and  Convey- 
ances; Insolvency  and  Bankruptcy.)  — 
The  phrase  "contemplation  of  bankruptcy  " 
means  a  contemplation  of  insolvency,  and  not 
of  voluntary  or  involuntary  proceedings  under 
the  Bankrupt  Act.  Everett  v.  Stone,  3  Story 
(U.  S.)  446. 

Where  the  Bankrupt  Act  speaks  of  a  con- 
veyance or  transfer  by  a  debtor  "in  contem- 
plation of  bankruptcy,"  it  does  not  necessarily 
mean  in  contemplation  of  his  being  declared 
a  bankrupt  under  the  statute,  but  in  contem- 
plation of  his  actually  stopping  his  business 
because  of  his  insolvency  and  incapacity  to 
carry  it  on.  Arnold  v.  Maynard,  2  Story  (U. 
S. )  349.  See  also  Atkinson  ».  Farmers'  Bank, 
2  Fed.  Cas.  No.  609. 

"  This  question  of  a  punishable  preference 
by  a  debtor  involved  two  inquiries  :  (1)  Did 
the  bankrupt  make  a  payment  or  conveyance 
in  contemplation  of  bankruptcy?  and  (2)  Did 
he  do  it  for  the  purpose  of  giving  a  prefer- 
ence? In  relation  to  the  first  question  the  rule 
in  England  was  that  the  phrase  'in  contem- 
plation of  bankruptcy  '  implied  that  the  debtor 
must  have  had  the  bankrupt  law  in  his  mind 
at  the  time  of  the  payment  or  conveyance. 
Cooke's  Bankr.  Law  147;  Hopkins  v.  Grey,  7 
Mod.  139;  Morgan  v.  Brundrett,  5  B.  &  Ad. 
289,  27  E.  C.  L.  79;  M'Lean  v.  Lafayette 
Bank,  3  McLean  (U.  S.)  595.  But  in  this 
country  the  phrase  had  been  construed  to 
mean  '  in  contemplation  of  becoming  insol- 
vent, and  being  compelled  to  wind  up  busi- 
ness.' Arnold  v.  Maynard,  2  Story  (U.  S.) 
349;  Morse  v.  Godfrey,  3  Story  (U.  S.)  386." 
Ashby  v.  Steere,  2  Woodb.  &  M.  (U.  S.)  354. 

Bankrupt  and  Debtor. — In  /;/  re  Salkey,  5 
Biss.  (U.  S.)  486,  the  question  arose  whether 
an  order  for  the  .examination  of  the  debtor 
might  be  made  prior  to  an  adjudication  of 
bankruptcy.  It  was  held  that  such  an  order 
might  be  made,  even  though  the  debtor  de- 
nied both  the  indebtedness  and  the  act  of 
bankruptcy.  The  court  said:  "  The  question 
arises  under  the  26th  section  of  the  bankrupt 
law.  That  section  provides  that  the  court 
may,  on  the  application  of  the  assignee  in 
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bankrupted,  or  of  any  creditor,  or  without  any 
application,  at  all  times  require  the  bankrupt, 
upon  reasonable  notice,  to  attend  and  submit 
to  an  examination,  on  oath,  upon  certain  mat- 
ters therein  specified.  It  is  said  that  the  word 
bankrupt  is  used  here,  and  that  there  is  a  dis- 
tinction made  in  the  bankrupt  law,  prior  to 
and  subsequent  to  the  adjudication  in  bank- 
ruptcy— the  law  speaking  of  the  party  against 
whom  the  application  is  made  in  the  one 
case  as  a  '  debtor,'  and  in  the  other  as 
a  bankrupt.  And  it  is  insisted  that  the 
word  bankrupt  indicates  that  an  examina- 
tion cannot  be  had  until  after  an  adjudication 
in  bankrupted ;  because,  strictly  speaking, 
the  debtor  cannot  be  said  to  be  a  bankrupt 
until  he  is  so  adjudicated  by  the  court. 
In  one  sense  this  is  true.  He  does  not 
necessarily  become,  technically,  a  bankrupt 
until  he  is  decided  so  to  be  by  the  court;  but 
the  argument  urged  that  this  inquisitorial 
power  should  not  be  exercised  over  the  debtor 
for  the  purpose  of  prying  into  his  business 
affairs,  and  because  the  examination  might  be 
injurious  to  his  credit,  by  disclosing  facts  af- 
fecting the  same,  can  hardly  have  much  weight 
when  it  is  recollected  that  the  law  provides 
certain  means  by  which  the  court  may  pro- 


ceed to  determine  whether  or  not  the  debtor 
committed  an  act  of  bankruptcy.  The  power 
of  the  court  seems  to  be  plenary,  prior  to  the 
adjudication,  not  only  over  the  debtor's  prop- 
erty, but  over  his  person.  It  might  be  said 
with  as  much  reason,  that  the  court  should 
not  exercise  this  power  over  either  his  prop- 
erty or  his  person  until  it  had  actually 
decided  him  to  be  a  bankrupt,  because  if,  upon 
a  trial  of  the  fact  of  bankrupted,  he  should  be 
decided  not  a  bankrupt,  of  course  all  the  pro- 
ceedings would  become  irregular." 

Bankrupt  Law. — A  bankrupt  law  may  be  de- 
fined to  be  any  law  for  the  relief  of  insolvent 
debtors.  Alexander  v.  Gibson,  i  Nott  &  M. 
(S.  Car.)  496. 

Bankrupt  Law  and  Insolvent  Law. — The  only 
substantial  difference  between  a  strictly  bank- 
rupt law  and  an  insolvent  law  lies  in  the 
circumstance  that  the  former  affords  relief 
upon  the  application  of  the  creditor,  and  the 
latter  upon  the  application  of  the  debtor.  In 
the  general  character  of  the  remedy  there 
is  no  difference,  however  much  the  modes 
by  which  the  remedy  may  be  administered 
may  vary.  Martin  v.  Berry,  37  Cal.  222; 
Sturges  v.  Crowninshield,  4  Wheat.  (U.  S.) 
122. 
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OF  Pleading  and  Practice,  vol.  3,  p.  251,  and  the  references  there  given. 

As  to  the  nature  of  checks,  the  rights  and  liabilities  of  the  parties,  etc. ,  see  the  title  CHECKS. 

As  to  the  nature  of  certificates  of  deposit,  the  rights  and  liabilities  of  the  parties,  etc. ,  see  the 
title  CER  TIFICA  TES  OF  DEPOSIT. 

As  to  the  7iature  of  bank  bills,  the  rights  and  liabilities  of  the  parties,  see  the  title  BANK- 
NOTES. 

As  to  the  powers,  duties,  and  liabilities  of  bank  officers,  sec  the  titles  OFFICERS  AND 
AGENTS  (OF PRIVATE  CORPORATIONS),  and  DE  FACTO  OFFICERS. 

As  to  the  right  to  compel  the  production  of  bank  books,  see  the  title  PRODUCTION  OF 
DOCUMENTS. 

As  to  the  admissibility  in  evidence  of  bank  books,  see  the  title  DOCUMENTARY  EVI- 
DENCE. 

As  to  the  effect  of  unauthorised  acts,  see  the  title  ULTRA  VIRES. 

As  to  the  effect  of  acts  of  irregularly-organised  banks,  see  the  title  DE  FACTO  CORPORA- 
TIONS. 

As  to  the  rights,  powers,  duties,  and  liabilities,  etc.,  of  savings  banks,  see  the  title  SA  VINGS 

BANKS. 

As  to  the  rights,  powers,  duties,  and  liabilities  of  national  banks,  see  the  title  NA  TIONAL 
BANKS. 

As  to  the  right  to  exchange  and  re-exchange,  the  rates,  etc.,  see  the  title  EXCHANGE  AND 

RE-EXCHANGE. 
As  to  banking  customs,  see  the  title  USAGES  AND  CUSTOMS. 
As  to  usurious  transactions,  see  the  title  USUR  V. 
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And  for  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  AGENCY,  vol.  i,  p.  930;  APPLICATION  OF  PAYMENTS,  vol.  2, 
p.  433  ;  BAILMENTS ;  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES  ; 
CORPORATIONS  {PRIVATE)  ;  DEPOSIT ;  FRANCHISE ;  GIFTS;  LIENS; 
PLEDGE  AND  COLLATERAL  SECURITY;  SET-OFF,  RECOUPMENT 
AND  COUNTERCLAIM;  STOCK;  STOCKHOLDERS;  TRUSTS  AND 
TRUSTEES. 

I.  Introductory — Scope  of  Title. — An  examination  of  the  analysis  of  the 
contents  of  this  title  will  show  that  several  topics  which  fall  within  the  scope 
of  banking  law  are  not  included  herein,  and  that  the  application  to  banks  of 
certain  general  doctrines  of  commercial  and  corporation  law  is  also  omitted. 
It  is  felt,  therefore,  that  a  word  of  explanation  is  necessary.  It  is  the  aim  of 
this  title  to  include  a  full  discussion  of  such  principles  and  topics  of  law  as  are 
specially  applicable  to  banks,  as  distinguished  from  other  corporations  and 
agencies,  except  where,  in  accordance  with  the  encyclopaedic  arrangement  of 
this  work,  those  topics  are  made  the  subject  of  special  treatment  under 
separate  titles.  A  glance  at  the  table  of  cross-references  given  above  will  show 
that  this  title  is  thus  relieved,  by  the  detailed  treatment  in  other  articles,  of 
many  topics  in  banking  law.  Typical  examples  are  the  titles  Banknotes, 
Certificates  of  Deposit  Checks,  Exchange  and  Re-exchange, 
National  Banks,  Savings  Banks.  Again,  it  is  not  in  accordance  with  the 
plan  of  this  work  to  treat  here  those  general  subjects  of  corporation  and  com- 
mercial law  which  are  applicable  alike  to  banks  and  to  other  incorporated 
bodies  and  agencies.  These  topics  will  be  found  treated  at  large  in  their 
proper  places,  and  the  application  to  banks  of  the  principles  developed  in 
them  will  stand  under  those  titles,  completed  and  supplemented  by  authorities 
illustrating  the  same  principles  in  analogous  cases.  Such  titles  are  Bills  of 
Exchange  and  Promissory  Notes,  Documentary  Evidence,  Officers 
and  Agents  of  Private  Corporations,  Usages  and  Customs,  Usury. 

n.  Definition  and  General  Principles — 1.  Definition. — A  bank  is  an  institu- 
tion for  the  custody  and  loan  of  money,  the  exchange  and  transmission  of  the 
same  by  means  of  bills  and  drafts,  and  the  issuance  of  its  own  promissory 
notes,  payable  to  bearer,  as  currency ;  or  for  the  exercise  of  one  or  more  of 
these  functions.1 

1.  Other  Definitions. — An  establishment  for  tiable  notes,  discounting  notes,  and  receiving 
the  custody,  loan,  exchange,  or  issue  of  deposits."  People  v.  Manhattan  Co.,  9  Wend, 
money,  and  for  facilitating  the  transmission      (N.  Y.)  383. 

of  funds  by  drafts  or  bills  of  exchange.  Nature  of  Banking  Business — Power  to  Borrow 
Webster's  Dictionary.  Money. — In  Curtis  v.  Leavitt,  15  N.  Y.  9,  it  was 

An  institution,  generally  incorporated,  au-  held  that  the  capacity  to  borrow  money  is  inci- 
thorized  to  receive  deposits  of  money,  to  lend  dental  to  the  business  of  banking  generally, 
money,  and  to  issue  promissory  notes,  usually  and  as  described  in  the  Nezv  2~ork  statutes.  In 
known  by  the  name  of  banknotes,  or  toper-  this  case  the  nature  of  the  banking  business 
form  some  one  or  more  of  these  functions.  was  discussed  at  length,  and  Comstock,  J., 
Bouvier's  Law  Diet.,  quoted  in  Reed  v.  People,  speaking  on  this  subject  (15  N.  Y.  56)  said: 
125  111.  596.  "If   a  person    should    open   and   keep  an 

The  Principal  Functions  of  a  Bank  are  the  office  for  receiving  deposits  payable  on  de- 
power  to  issue  notes  to  circulate  as  money,  mand,  he  would  carry  on  a  well-known  branch 
and  to  discount  commercial  paper.  Pratt  v.  of  the  banking  business,  although  he  might 
Short,  49  N  .Y.  437,  35  Am.  Rep.  531.  And  to  use  the  deposits  in  speculation  or  other 
receive  deposits  of  money.  Lyons  First  Nat.  modes  totally  unconnected  with  banking.  He 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  288,  19  would  be  a  banker.  So  if  he  were  to  keep  an 
Am.  Rep.  181.  office  for  issuing  his  own  circulating  notes,  or 

"  Banking  Powers  "  are  such  as  are  ordinarily  for  dealing  in  exchange,  or  for  discounting 
conferred  upon  and  used  by  the  various  banks  bills,  and  should  actually  carry  on  either  of 
doing  business  in  the  country.  The  ordinary  those  operations  without  the  others,  he  would 
and  usual  powers  exercised  by  banks  are  to  exercise  a  banking  power,  although  confined 
discount  notes  and  receive  deposits.  Reed  v.  to  a  single  one.  But  suppose  he  keeps  an 
People,  125  111.  592.  office  and  habitually  borrows  money  on  time, 

"  Banking  powers  have  been  defined  by  this  which  he  uses  in  manufacturing  or  some 
court  to  consist  in  the  right  of  issuing  nego-      other  branch  of  industry  ;  was  it  ever  supposed 
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Classes  of  Banks. — Banks  are  of  three  kinds  :  banks  of  deposit,  banks  of 
discount,  and  banks  of  circulation  ; 1  and  comprise  national,  state,  savings,  and 
private  banks,  and,  in  a  popular  sense,  loan  and  trust  companies.* 


that  such  a  practice  made  a  man  a  banker? 
In  truth  he  performs  neither  a  banking  nor  a 
manufacturing  operation,  but  one  which  is 
simply  auxiliary  to  the  business  in  which  he 
is  engaged.  A  banking  corporation,  there- 
fore, when  it  borrows  money,  exercises  an  in- 
cidental and  auxiliary  power,  not  expressed, 
but  implied  from  those  which  are  expressed." 

Office  of  Private  Banker  Not  a  Bank — Massa- 
chusetts.— Under  the  accepted  rule  in  Massa- 
chusetts, the  office  of  a  private  banker  is  not  a 
bank.  "The  word  '  bank '  has  long  had  a 
well-defined  signification  in  this  common- 
wealth, and  has  been  applied  to  institutions 
incorporated  for  banking  purposes,  but  not  to 
offices  kept  by  individuals  or  copartnerships 
for  the  purpose  of  doing  such  banking  busi- 
ness as  such  persons  have  been  authorized  to 
do."  The  question  arose  on  a  note  "  payable 
at  any  bank  in  Boston,"  and  presented  at  the 
"  Bank  of  the  Metropolis,"  a  private  banking 
office.  Way  v.  Butterworth,  106  Mass.  75. 
See  also  Way  v.  Butterworth,  108  Mass.  509. 

Private  Banker  and  Individual  Banker  Dis- 
tinguished— New  York. — Under  the  New  York 
statutes  an  "  individual  banker  "  is  one  who, 
having  complied  with  the  statutory  require- 
ments, has  received  from  the  banking  depart- 
ment authority  to  engage  in  the  business  of 
banking,  subject  to  its  inspection  and  super- 
vision, and  to  the  burden  imposed.  A  "  pri- 
vate banker  "  is  a  person  or  firm  engaged  in 
the  business  of  banking  without  any  special 
privileges  or  authority  by  statute.  Perkins 
v.  Smith,  116  N.  Y.  441 ;  People  v.  Doty,  80 
N.  Y.  228. 

Bank  and  Banker  Defined  with  Reference  to 
U.  S.  Revenue  Laws. — The  terms  "  bank  "  and 
"  banker,"  within  the  purview  of  the  United- 
States  internal  revenue  laws,  are  thus  de- 
fined:  "Every  incorporated  or  other  bank, 
and  every  person,  firm,  or  company  having  a 
place  of  business  where  credits  are  opened  by 
the  deposit  or  collection  of  money  or  cur- 
rency, subject  to  be  paid  or  remitted  upon 
draft,  check,  or  order,  or  where  money  is  ad- 
vanced or  loaned  on  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes,  or 
where  stocks,  bonds,  bullion,  bills  of  exchange, 
or  promissory  notes  are  received  for  discount 
or  for  sale,  shall  be  regarded  as  a  bank  or  as 
a  banker."  U.  S.  Revised  Statutes,  §  3407. 
See  Northrup  v.  Shook,  10  Blatchf.  (U.  S.) 
243;  Clark  v.  Bailey,  12  Blatchf.  (U.  S.)  156. 

Within  this  statute,  a  company  which  lends 
its  own  money,  taking  bonds  and  mortgages 
therefor,  and  selling  these  with  a  guaranty,  is 
not  a  banker.  Selden  v.  Equitable  Trust  Co., 
94  U.  S.  419;  Oregon,  etc.,  Trust,  etc.,  Co.  v. 
Rathbun,  5  Sawy.  (U.  S.)  32.  But  one  who 
has  a  place  of  business  where  stocks  are  re- 
ceived for  sale,  and  who  regularly  uses  capital 
in  his  business  of  buying  and  selling  stocks 
for  others,  by  the  use  of  which  interest  is 
earned  upon  moneys  advanced  by  him  for  his 
customers,  is  a  banker  within  the  revenue  stat- 


utes. Richmond  v.  Blake,  132  U.  S.  592.  Such 
a  dealer  might,  "  in  the  parlance  of  the  stock 
exchange,  *  *  *  be  called  a   stock  broker. 

*  *  *  It  is  not  a  sufficient  answer  to  this 
view  to  say  that  the  business  of  a  stock  broker 
is  ordinarily  distinct  from  the  business  of  a 
banker,  or  that,  according  to  the  common 
understanding,  a  stock  broker  is  not  a  banker. 
A  stock  broker  may  do  some  of  the  kinds  of 
business  that  are  usually  done  by  bankers,  and 
many  banks  and  bankers  do  business  which, 
as  a  general  rule,  is  only  done  by  stock  brokers. 

*  *  *  When  the  plaintiff  admits,  as  he  does,' 
that  his  business  was  that  of  buying  and  sell- 
ing stocks  for  his  customers,  and  that  in  such 
business  he  employed  capital,  he  proves  that 
he  was  a  banker  within  the  statutory  defini- 
tion."   Richmond  v.  Blake,  132  U.  S.  592. 

"  Banking  "  and  "  Loan  and  Investment"  Busi- 
ness— Massachusetts  Statute. — In  International 
Trust  Co.  v.  International  L.  &  T.  Co.,  153 
Mass.  271,  it  was  held  that  the  "banking" 
and  "loan  and  investment"  business,  which 
the  Massachusetts  Statute  of  1889  prohibits 
foreign  corporations  from  engaging  in  under 
a  name  like  that  of  a  domestic  corporation,  in- 
cludes buying  and  selling  investment  securities 
in  general,  but  chiefly  its  own  debenture  bonds, 
dealing  in  the  stocks  and  securities  of  other 
companies  and  in  commercial  paper  which  a 
foreign  corporation  has  discounted  at  its  prin- 
cipal place  of  business  and  forwarded  to  be  re- 
discounted  in  Massachusetts,  and  receiving 
deposits  of  money  for  which  certificates  of  de- 
posit are  issued,  and  also  receiving  money 
from  customers  for  investment. 

1.  Bank  for  Savings  v.  Collector,  3  Wall. 
(U.  S.)  495  ;  Reed  v.  People,  125  111.  596. 

Historical  Growth  of  Banking  Functions  — 
Bank  need  Exercise  Only  One. — In  Oulton  v. 
Savings  Inst.,  17  Wall.  (U.  S.)  118,  the  powers 
and  functions  of  a  bank  are  stated  thus : 
"  Strictly  speaking,  the  term  'bank'  implies  a 
place  for  the  deposit  of  money,  as  that  is  the 
most  obvious  purpose  of  such  an  institution. 
Originally,  the  business  of  banking  consisted 
only  in  receiving  deposits,  such  as  bullion, 
plate,  and  the  like,  for  safe  keeping  until  the 
depositor  should  see  fit  to  draw  it  out  for  use; 
but  the  business,  in  the  progress  of  events, 
was  extended,  and  bankers  assumed  to  dis- 
count bills  and  notes,  and  to  loan  money  upon 
mortgage,  pawn,  or  other  security,  and,  at  a 
still  later  period,  to  issue  notes  of  their  own, 
intended  as  a  circulating  currency  and  a 
medium  of  exchange  instead  of  gold  and  silver. 
Modern  bankers  frequently  exercise  any  two 
or  even  all  three  of  those  functions;  but  it  is 
still  true  that  an  institution  prohibited  from 
exercising  any  more  than  one  of  those  func- 
tions is  a  bank  in  the  strictest  commercial 
sense." 

Certain  classes  of  banks  receive  separate 
treatment  in  this  work.  See  the  titles  Na- 
tional Banks;  Savings  Banks. 

2.  Century  Dictionary. 
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Banks  and  Trust  Companies  Distinguished. — The  distinction  between  a  bank  and  a 
trust  company  is  well  defined.  The  powers  of  the  trust  company  depend  upon 
the  terms  of  its  charter,  of  course,  but  they  are  not  banking  powers.  The 
trust  company,  like  the  savings  bank,  pays  interest  upon  deposits,  but  its 
deposits  are  strictly  loans,  not  subject  to  check.  It  may  not  issue  its  own 
notes  for  circulation,  nor  does  it  buy  or  sell  exchange  in  the  ordinary  course  of 
its  dealings.  In  directions  that  are  not  akin  to  banking,  its  powers  are  much 
broader,  and  extend  outside  the  monetary  realm  into  real  estate  transactions, 
trusteeships,  and  the  conduct  of  property  interests  of  all  kinds.  The  exercise 
by  a  trust  company  of  some  of  the  functions  of  a  bank  does  not  make  the 
company  a  banking  institution,  nor  lay  its  officers  liable  to  prosecution  for 
violating  the  banking  laws.1 

2.  Incorporation  and  Organization. — The  incorporation  and  organization  of 
banks  is  governed  usually,  at  the  present  day,  as  is  that  of  other  corporations, 
by  general  statutes.2  In  order  to  render  the  bank  a  corporation  de  jure,  the 
requirements  of  the  statute  must  be  substantially  complied  with.3  But  the 
corporate  existence  of  the  bank  cannot,  in  general,  under  the  doctrine  as  to 
de  facto  corporations,  be  questioned  collaterally  in  a  suit  upon  a  contract  made 
by  an  imperfectly-organized  bank.4  It  has  been  held,  however,  that  in  order 
to  make  this  doctrine  applicable,  there  -must  be  some  law  under  which  a 
corporation  de  jure  could  exist  with  similar  powers.6 


1.  Thus  it  has  been  held  that  a  law  which 
forbids  the  officers  of  any  banking  institution 
to  receive  deposits  when  such  institution  is 
insolvent  does  not  control  the  officers  of  a 
trust  company  which  is  permitted  by  its  char- 
ter to  exercise  some  of  the  functions  of  a  bank. 
State  v.  Reid,  125  Mo.  43.  See  also  Mercan- 
tile Bank  v.  New  York,  121  U.  S.  138. 

In  Pennsylvania,  trust  companies  are  re- 
quired to  report  to  the  superintendent  of  bank- 
ing, although  they  do  no  banking  business. 
In  re  McKinley-Lanning  L.  and  T.  Co.,  1  Pa. 
Dist.  Rep.  551. 

2.  See  the  title  Corporations  ;  and  1  Stim- 
son's  Amer.  Stat.  Law,  §  441. 

3.  See  People  v.  Selfridge,  52  Cal.  331; 
People  v.  Montecito  Water  Co.,  97  Cal.  276,  33 
Am.  St.  Rep.  172  ;  and  the  title  Corporations. 

Mere  Irregularity  in  Incorporation. — Under 
the  act  of  Indiana,  incorporating  the  state 
bank,  it  was  the  dutv  of  the  commissioners  to 
allow  all  who  presented  themselves  at  the  ap- 
pointed time  to  subscribe,  but  their  failure  so 
to  do  must  be  complained  of  by  those  not 
allowed  to  subscribe,  and  not  by  the  state  upon 
a  quo  warranto  against  the  bank,  it  being  a 
mere  irregularity.  McCulloch  v.  State,  11 
Ind.  424.  See  also  Commercial  Bank  v.  State, 
6  Smjd.  &  M.  (Miss.)  599. 

A  provision  in  an  act  incorporating  a  bank 
which  requires  the  capital  stock  to  consist  of 
fifty  thousand  shares  of  ten  dollars  each  is 
rot  a  condition  precedent,  and  the  bank  may 
lawfully  commence  operations  with  a  capital 
of  less  than  that  number  of  shares.  Minor  v. 
Mechanics  Bank,  1  Pet.  (U.  S.)  46. 

4.  Lyon  v.  State  Bank,  1  Stew.  (Ala.)  442; 
Pacific  Bank  v.  De  Ro,  37  Cal.  538;  Southern 
Bank  v.  Williams,  25  Ga.  534;  Snyder  v. 
State  Bank,  1  111.  161 ;  Butchers',  etc.,  Bank  v. 
McDonald,  130  Mass.  264;  Commercial  Bank 
v.  Pfeiffer,  108  N.  Y.  243;  Palmer  v.  Law- 
rence, 3  Sandf.  (N.  Y.)  161. 


It  should  be  noted,  however,  that  the  de- 
cisions of  the  courts  with  regard  to  de  facto 
corporations  are  far  from  uniform,  and  are 
full  of  conflicts  and  distinctions.  See,  for  a 
full  discussion  of  the  subject,  the  title  De 
Facto  Corporations. 

6.  See  Eaton  v.  Walker,  76  Mich.  579.  See 
also  the  title  De  Facto  Corporations. 

Banks  Incorporated  under  Unconstitutional 
Law. — Where  the  law  under  which  a  bank  is 
incorporated  is  unconstitutional,  the  bank  can- 
not recover  on  securities  made  to  it.  Green 
v.  Graves,  1  Dougl.  (Mich.)  351;  Hurlbut  v. 
Britain,  2  Dougl.  (Mich.)  191 ;  Burton  v. 
Schildbach,  45  Mich.  504. 

Nor  can  the  stockholders  in  such  a  bank  be 
held  personally  liable  for  the  payment  of  the 
bills  or  indebtedness  of  the  bank.  State  v. 
How,  1  Mich.  512.  But  compare  Eaton  v. 
Walker,  76  Mich.  579. 

In  discussing  the  case  of  State  v.  How,  1 
Mich.  512,  Cooley,  J.,  in  Burton  v.  Schildbach, 
45  Mich.  504,  said:  "Importance  was  there 
attached — and  justly,  as  we  think — to  the  fact 
that  the  issue  of  any  such  obligations  was 
forbidden  by  law  and  illegal.  If  it  had  not 
been  illegal,  possibly  it  might  have  been  held 
that  those  who  assumed  to  carry  on  banking 
business  in  the  name  of  an  association  not 
empowered  to  do  so  were  personally  respon- 
sible as  joint  promissors  to  those  who  had 
trusted  them.  Medill  v.  Collier,  16  Ohio  St. 
599  " 

Insufficient  Incorporation — Stockholders'  Lia- 
bility as  Individuals. — In  Kaiser  v.  Lawrence 
Saw  Bank,  56  Iowa  104,  41  Am.  Rep.  85,  a  de- 
positor of  the  defendant  bank,  which  was 
improperly  incorporated,  sought  to  recover 
moneydeposited  from  H,a  stockholder  therein, 
on  the  ground  that  H  was  liable  as  a  partner. 
H  sought  to  limit  his  liability  to  that  of  a 
stockholder  by  showing  that  the  defendant 
bank  was  a  de  facto  corporation.  It  was  held 
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Whether  Act  of  Incorporation  a  Public  or  Private  Statute. — The  act  incorporating  a 
bank  is,  in  some  of  the  states,  deemed  to  be  a  public  act  of  which  the  courts 
will  take  judicial  notice,  and  in  the  state  where  the  bank  is  located,  the  bank 
suing  need  not  prove  its  incorporation.1  But  in  others,  the  corporate  exist- 
ence must  be  pleaded  and  proved.2 

3.  Eow  Far  Banks  Are  Subject  to  State  Control— As  to  the  issuance  of  Banknotes. — ■ 
So  far  as  it  includes  the  issuance  and  circulation  of  banknotes  as  currency, 
banking  is  a  franchise  over  which  the  state  has  full  control,  both  as  to  its 
creation  and  regulation.  And  constitutional  and  statutory  restraints  upon  the 
business  of  banking  have  been  held  to  apply  only  to  banks  of  issue.3 


that  the  incorporation  was  insufficient  in  a 
material  respect,  and  that  whatever  might 
have  been  the  case  if  there  had  been  a  mere 
irregularity,  or  omission  to  comply  with  pro- 
visions merely  directory,  H.  could  not,  under 
the  facts,  escape  individual  liability. 

A  similar  case  was  that  of  Medill  v.  Collier, 
16  Ohio  St.  599.  In  this  case  the  bank  of 
which  the  defendants  were  stockholders  was 
duly  organized  under  the  Ohio  Banking  Act 
of  1851,  but  the  company  had  begun  to  trans- 
act business  without  making  the  deposit  of 
securities  required  by  the  law,  and  without 
which,  by  section  44  of  the  act,  the  com- 
mencement of  a  banking  business  was  forbid- 
den. It  was  held  that  the  defendants  were 
individually  liable  to  the  plaintiff,  who  had 
deposited  funds  with  the  bank  while  so  illegally 
operating.  In  delivering  the  opinion  of  the 
court,  Day,  J.,  said:  "A  plain  distinction 
exists  between  acts  simply  without  authority 
and  those  which  are  forbidden  by  law,  the 
former  maj  be  without  right ;  the  latter  can 
be  done  not  only  without  right,  but  only  in 
the  commission  of  a  positive  wrong.  This 
case  belongs  to  the  latter  class.  *  *  *  Without 
undertaking  to  determine  how  far  the  princi- 
ple may  be  extended,  it  is  decisive  of  this  case 
to  hold,  as  we  do,  that  where  the  entire  busi- 
ness carried  on  by  persons  in  the  name  of  a 
corporation  is  such  as  the  corporation  is  pro- 
hibited by  law  from  doing,  they  cannot  in- 
terpose the  corporate  privileges  between  them 
and  the  liabilities  which  the  law  imposes  upon 
individuals  in  the  transaction  of  similar  busi- 
ness without  the  use  of  the  corporate  name." 
It  was  held,  however,  that  only  those  stock- 
holders were  liable  who  had  actually  engaged 
in  the  unlawful  banking  business,  or  who  had 
authorized  or  sanctioned  it. 

Securities  Given  to  Unauthorized  Bank  Void. — 
All  securities  given  to  an  unauthorized  bank- 
ing company  are  void.  Myers  v.  Manhattan 
Bank,  20  Ohio  283. 

Where  the  statute  requires  the  certificate  of 
incorporation  to  be  signed  by  the  stockholders, 
one  signed  by  the  directors  only  is  insufficient, 
and  the  proceedings,  though  in  good  faith,  are 
void.  And  a  bond  and  mortgage  given  by  one 
of  the  officers  to  the  company  to  secure  a  stock 
subscription  cannot  be  enforced.  Valk  v. 
Crandall,  1  Sandf.  Ch.  (N.  Y.)  179. 

Paper  Dlecounted  Void — Recovery  of  Money 
Loaned. — It  has  been  held  that  where  a  corpo- 
ration is  forbidden  to  discount  paper,  and  the 
statute  declares  paper  so  discounted  to  be  void, 
the  illegal  action  of  the  directors  in  thus  in- 


vesting the  funds  of  the  bank  did  not  work  a 
forfeiture  of  the  money  loaned,  although  the 
securit}r  was  void,  and  that  the  money  loaned 
could  be  recovered.  Pratt  v.  Short,  79  N.  Y. 
437>  35  Am.  Rep.  531,  reviewing  Pratt  v. 
Eaton,  18  Hun  (N.  Y.)  293. 

1.  Act  of  Incorporation  a  PuMic  Statute. — 
Vance  v.  Farmers',  etc.,  Bank,  1  Blackf.  (Ind.) 
80;  Utica  Bank  v.  Magher,  18  Johns.  (N.  Y.) 
341  ;  Williams  v.  Union  Bank,  2  Humph. 
(Tenn.)  339;  Stribbling  v.  Valley  Bank,  5 
Rand.  (Va.)  132;  Hays  v.  Northwestern  Bank, 
9  Gratt.  (Va.)  127.  See  the  titles  Statutes; 
Judicial  Notice. 

The  act  incorporating  the  Farmers'  and  Me- 
chanics' Bank  of  Indiana,  being  recognized 
by  the  constitution  of  the  state,  is  a  public 
act.  Vance  v.  Farmers',  etc.,  Bank,  rTJlackf. 
(Ind.)  80. 

The  statute  authorizing  the  Bank  of  Utica  to 
establish  an  office  of  discount,  etc.,  at  Canan- 
daigua,  being  to  extend  the  powers  of  the  bank 
under  its  act  of  incorporation,  which  was  a  pub- 
lic act,  is  also  a  public  act  of  which  every  per- 
son is  to  take  notice.  Utica  Bank  v.  Magher, 
18  Johns.  (N.  Y.)  341. 
-2.  Agnew  v.  Gettysburg  Bank,  2  Har.  & 
G.  (Md.)  578  ;  Clarion  First  Nat.  Bank  v.  Gru- 
ber,  87  Pa.  St.  468,  30  Am.  Rep.  378. 

3.  How  Far  Banking  a  Franchise. — Banking  is 
a  franchise — that  is,  a  special  privilege  con- 
ferred by  the  government  upon  individuals, 
which  does  not  belong  to  citizens  of  the  coun- 
try by  common  right — only  in  so  far  as  it  in- 
cludes the  privilege  of  issuingdemand  notes  to 
circulate  as  currency;  and  all  other  privileges 
of  banking  may  be  exercised  by  citizens  gen- 
erally of  common  and  natural  right;  and 
therefore  a  statute  which  prohibits  the  exer- 
cise of  "banking  powers,"  other  than  the 
issue  of  banknotes,  to  all  persons  except  cor- 
porations incorporated  under  the  provisions 
of  the  statute,  is  in  conflict  with  a  constitu- 
tutional  provision  directed  against  the  grant- 
ing of  special  privileges  and  immunities. 
State  v.  Scougal,  3  S.  Dak.  55,  44  Am.  St.  Rep. 
756.  See  also  State  v.  Stebbins,  1  Stew.  (Ala.) 
312,  as  explained  in  Augusta  Bank  v.  Earle, 
13  Pet.  (U.  S.)  595.  And  compare  State  v. 
Woodmansee,  1  N.  Dak.  246;  Myers  v.  Man- 
hattan Bank,  20  Ohio  302. 

In  the  course  of  his  argument,  in  the  case  of 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.)  563, 
Mr.  Webster,  in  considering  the  question 
"What  is  banking  ?"  said  :  "  What  constitutes 
banking  must  be  something  peculiar.  There 
are  various  acts  of  legislation,  by  different 
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Issuance  of  No.tes  by  Private  Bankers  Forbidden.  —  Many  of  the  states  forbid  the  issuance 
of  drafts,  bills,  notes,  or  other  evidences  of  debt,  payable  to  bearer  or  order,  by 
any  private  banker  for  the  purpose  of  circulating  them  as  money.1 

Legislative  Control  over,  Banking  Powers  Other  than  the  Issuance  of  Notes. —  Beyond  the 
right  to  issue  money,  a  right  over  which  the  state  very  properly  exercises 
final  control,  the  business  of  banking  is  a  common-law  privilege  which  the 
citizens  of  the  country  have  always  possessed.  Whether  or  not,  in  the  exer- 
cise of  the  police  power,  the  state  may  regulate  private  banking  to  the  extent 
of  prohibition,  is  an  open  question.2 


states  in  this  country,  for  granting  or  pre- 
venting the  exercise  of  banking  privileges. 
But  has  any  law  ever  been  passed  to  author- 
ize or  to  prevent  the  buying  by  an  individual 
of  a  bill  of  exchange  ?  No  one  has  ever  heard 
of  such  a  thing.  The  laws  to  restrain  bank- 
ing have  all  been  directed  to  one  end  ;  that  is,  to 
repress  the  unauthorized  circulation  of  paper 
money.  There  are  various  other  functions 
performed  bybanks,but  indischargingall  these 
the}-  only  do  what  unincorporated  individuals 
do.  What  is  that,  then,  without  which  any 
institution  is  not  a  bank,  and  with  which  it  is 
a  bank?  It  is  a  power  to  issue  promissory 
notes  with  a  view  to  their  circulation .  as 
money."  And  this  passage  has  been  judi- 
ciallv  approved  in  Dearborn  v.  Northwestern 
Saw  Bank,  42  Ohio  St.  617,  51  Am.  Rep.  851, 
and  in  State  v.  Scougal,  3  S.  Dak.  55,  44  Am. 
St.  Rep.  756. 

Constitutional  Provision  Requiring  Assent  of 
Voters  to  Confer  "  Banking  Powers." — A  consti- 
tutional provision  which  enacts  that  no  act  of 
the  legislature  conferring  "  banking  powers  " 
shall  take  effect  unless  submitted  to  a  vote  of 
the  people  and  approved  by  such  vote,  refers 
only  to  banks  of  issue,  and  does  not  prohibit 
the  conferring  of  other  banking  powers,  such 
as  are  exercised  by  banks  of  deposit  and  of 
discount,  without  a  vote  of  the  people.  Peo- 
ple v.  Loewenthal,  93  111.  191 ;  Pape  -•.  Capitol 
Bank,  20  Kan.  440,  27  Am.  Rep.  183;  Dear- 
born v .  Northwestern  Sav.  Bank,  42  Ohio  St. 
617,  51  Am.  Rep.  851 ;  Bates  -'.People's  Sav., 
etc.,  Assoc.,  42  Ohio  St.  655.  But  compare 
Reed  v.  People,  125  III.  592;  Van  Steenwyck 
v.  Sackett,  17  Wis.  645. 

Constitutional  Prohibition  against  Granting 
Charters  "for  Banking  Purposes." — The  provi- 
sion in  the  Constitution  of  California  pro- 
hibiting the  legislature  from  granting  ''any 
charter  for  banking  purposes,"  does  not 
prohibit  the  creation  of  deposit  and  loaning 
associations,  which  do  not  issue  paper  to  cir- 
culate as  money,  although  they  may 'be  called 
banks.  Sonoma  County  Bank  v.  Fairbanks, 
52  Cal.  196. 

A  Tennessee  Statute,  entitled  "  An  act  to  sup- 
press private  banking,"  was  upheld  by  the 
Supreme  Court  of  the  United  States  in 
Davidson  v.  Lanier,  4  Wall.  (U.  S.)  447,  the 
court,  by  Chase,  C.  J.,  explaining  the  title 
thus:  "The  intention  of  the  act  was  de- 
clared by  its  title.  It  was  an  act  to  suppress 
private  banking.  Its  object  was  the  protec- 
tion of  the  people  against  the  evils  of  an  un- 
authorized currency,  than  which  hardly  any 
object  of  legislation  is  more  important.  The 


currency  measures  all  values,  and  is  the  me- 
dium, directly  or  indirectly,  of  all  exchanges. 
To  keep  it  sound,  and  to  guard  it  as  far  as  pos- 
sible from  fluctuation,  are  among  the  most 
imperative  duties  and  among  the  most  difficult 
problems  of  government." 

A  Charter  Prohibiting  the  Exercise  of  Banking 
Powers  is  not  violated  by  receiving  money  on 
deposit,  since,  "although  receiving  deposits 
is  a  part  of  the  business  of  banks,  it  is  no  ex- 
clusive privilege  of  theirs,  nor  is  the  discount- 
ing of  notes."  Corwin  v.  Urbana,  etc.,  Mut. 
Ins.  Co.,  14  Ohio  6. 

Statute  Prohibiting  the  Discounting  of  Notes  by 
Any  but  Banking  Corporations. — A  statute  per- 
mitting a  loan  and  trust  company  "to  grant, 
bargain,  sell,  buy,  or  receive  all  kinds  of  prop- 
erty, *  *  *  or  to  hold  the  same  in  trust  or  other- 
wise, *  *  *  and  to  advance  moneys,  securities, 
and  credits  upon  any  property,"  does  not  grant 
banking  powers,  nor  authorize  the  discount- 
ing of  commercial  paper,  within  the  provi- 
sions of  the  New  York  statute  (1  N.  Y.  Rev. 
Stat.  600,  9  4;  712,  3,  5)  ;  New  York  State 
L.  and  T.  Co.  v.  Helmer,  77  N.  Y.  64.  See  U. 
S.  Trust  Co.  v.  Brady,  20  Barb.  (N.  Y.)  119. 

1.  Statutes  Forbidding  Issuance  of  Banknotes. 
—See,  r.  g.,  Me.  Rev.  Stat.  1883,  c.  47,  §  83; 
2  N.  Y.  Rev.  Stat.  (9th  ed.)  1065,  \  65 
(Laws  1S92,  c.  689,  §65);  1  Sand.  &  B.  Wis. 
Stat.,  §  2021. 

The  Oregon  Constitution  prohibits  the  is- 
suance by  banks  of  paper  for  circulation.  State 
V.  Hibernian  Sav.,  etc.,  Assoc.,  8  Oregon  396. 
See  also  California  Constitution,  art.  12,  §  5. 

The  Wisconsin  statute  2022)  prohibits 
banks  from  issuing  for  circulation  any  bill  or 
promissory  note  of  a  less  denomination  than 
one  dollar. 

2.  Legislative  Control  over  All  Branches  of 
Banking  Upheld. — In  New  York  statutes  have 
been  enacted  and  are  now  in  force  which  pro- 
hibit private  banking,  except  under  very  strict 
regulations,  and  in  North  Dakota  banking  is 
permitted  by  corporations  alone.  The  validity 
of  these  statutes  has  been  upheld  in  the  courts 
of  the  two  states  named,  and  is  sustained  by 
standard  text  writers.  See  Morse  on  Banks 
and  Banking  (3d  ed.),  §  13;  Boone's  Law  of 
Banking,  (j  10 ;  Perkins  7'.  Smith,  1 16  N.  Y.  441. 

In  State  v.  Woodmansee,  1  N.  Dak.  246,  the 
court,  by  Wallin,  J.,  construing  a  statute  which 
forbids  private  banks,  and  requires  those  de- 
siring to  go  into  the  business  to  incorporate 
under  a  strict  banking  law,  recognizes  the 
right  of  the  state  to  regulate  and  even  pro- 
hibit banking,  and  upholds  the  constitution- 
ality of  the  statute.  The  court  says :  "  It  is 
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state  Control  over  Banking  Corporations. — The  right  of  a  corporation  or  association 
to  engage  in  this  business,  like  any  other  corporate  right,  is  conferred  by  the 
state,  and  is  subject  to  strict  regulation  and  control  by  the  state.1 


true  that  it  has  been  held  that  the  provision 
relative  to  personal  liberty  found  in  our  con- 
stitution might  be  violated  by  the  enactment 
of  B  statute  which  operated  to  deprive  a  citi- 
zen of  the  right  to  pursue  a  lawful  trade  or 
avocation.  Matter  of  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34.  But,  on  the  other  hand, 
it  is  conceded  that  the  business  of  banking,  by 
reason  of  its  very  intimate  relations  to  the 
fiscal  affairs  of  the  people  and  the  revenues  of 
the  state,  is,  and  has  ever  been,  considered 
a  proper  subject  of  legislative  control  and 
strictly  within  the  domain  of  the  internal  po- 
lice power  of  every  state.  As  a  matter  of 
fact,  we  have  been  unable  to  find  an  authority, 
and  we  have  searched  diligently,  which  has 
ever  questioned  the  right  of  the  legislature,  in 
the  exercise  of  police  power,  to  regulate,  re- 
strain, and  govern  the  business  of  banking. 
*  *  *  As  a  matter  of  precedent  and  author- 
ity, the  legislative  prerogative,  in  the  exercise 
of  its  police  power  in  promoting  the  public 
safety,  not  only  to  regulate  and  restrict  the 
business  of  banking,  but  also  to  grant  the 
right  to  one  class  and  to  prohibit  to  others, 
or  even  to  forbid  it  altogether,  has  never  been 
questioned  in  the  courts,  and  the  legislatures 
of  other  states  have  frequently  exercised  the 
right  of  supreme  control  over  the  business." 
See  also  Perkins  v.  Smith,  116  N.  Y.  441. 

The  Pennsylvania  statute  of  1810,  prohib- 
iting all  existing  unincorporated  banking 
companies  from  doing  banking  business,  was 
constitutional  and  valid.  Myers  v.  Irwin,  2  S. 
&  R.  (Pa.)  368.  In  delivering  the  opinion  in 
this  case,  Tilghman,  C.  J.,  said:  "I  do  not 
understand  that  the  counsel  for  the  plaintiff 
denied  the  general  right  of  the  legislature  to 
prohibit  the  formation  of  companies  for  the 
purpose  of  issuing  banknotes  and  carrying 
on  the  business  of  banking;  such  a  position 
would  indeed  be  too  extravagant  to  bear  an 
argument,  the  issuing  of  bank  paper  being  a 
subject  so  immediately  and  deeply  interesting 
to  the  public  that  it  necessarily  falls  under 
the  legislative  control." 

General  Banking  Powers  Not  within  Legislative 
Control. — On  the  other  hand,  the  Supreme 
Court  of  South  Dakota,  in  a  later  decision, 
construing  a  statute  identical  with  that  be- 
fore the  court  in  State  v.  Woodmansee,  1  N. 
Dak.  246,  weighs  the  authorities  just  cited 
and  rejects  them,  holding  that  a  statutory 
prohibition  of  private  banking  is  unconstitu- 
tional as  in  derogation  of  common  right,  ex- 
cept in  so  far  as  it  concerns  the  issuance  of 
paper  intended  to  circulate  as  money.  State 
v.  Scougal,  3  S.  Dak.  55,  44  Am.  St.  Rep.  756. 
In  this  case,  Corson,  J.,  in  an  able  opinion, 
reasons  thus :  "  They  [all  the  characteristic 
or  incidental  powers  of  banking  other  than 
the  issuance  of  banknotes]  never  belonged  to 
the  sovereign,  or  pertained  to  sovereignty  in 
any  manner.  They  have  never  been  conferred 
upon  the  national  government  or  the  state 
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government.  Whence,  then,  did  the  legisla- 
ture of  this  state  derive  its  power  to  farm  out 
these  privileges  to  corporations,  and  to  denv 
to  the  individual  citizen  the  right  to  exercise 
them,  which  he  and  his  ancestors  have  from 
time  immemorial  possessed?  Can  the  legis- 
lature create  a  franchise  by  depriving  citizens 
of  their  rights,  and  then  bestow  it  upon  an- 
other at  will?  *  *  *  The  individual  citizen 
cannot  be  deprived  of  a  right  always  pos- 
sessed by  him — of  conducting  a  banking 
business,  and  exercising  all  the  privileges 
of  banking,  except  that  of  issuing  currency, 
and  that  right  [be]  conferred  upon  corpora- 
tions created  by  such  legislature,  upon  the 
theory  that  such  a  privilege  is  a  franchise." 
In  regard  to  the  authorities  cited  for  the  op- 
posite view,  the  learned  judge  continued : 
"  The  cases  cited  by  Mr.  Morse  [Morse  on 
Banking  (3d  ed.),  \  13]  as  supporting  the 
propositions  laid  down  by  him  are  mainly 
cases  decided  in  the  state  of  New  York;  and 
all,  except  Curtis  v.  Leavitt,  15  N.  Y.  9,  were 
decided  over  half  a  century  ago.  Assuming 
that  they  do  support  the  propositions  laid 
down  by  Mr.  Morse  (of  which,  after  a  careful 
examination,  we  are  left  somewhat  in  doubt), 
still  we  do  not  think  that  these  authorities 
should  control  this  court  in  the  decision 
of  this  case.  *  *  *  In  neither  of  the  cases 
cited  was  the  constitutionality  of  the  laws 
then  being  considered  raised  or  passed  upon 
by  the  court.  It  would  also  seem,  from  the 
decisions,  that  private  banking  was  neither 
prohibited  nor  restrained  at  that  time.  *  *  * 
Since  those  early  decisions  in  New  York,  the 
rights  of  individual  citizens  to  engage  in  and 
carry  on  any  lawful  pursuit  or  calling,  and 
the  limitations  imposed  upon  the  legislative 
power  by  the  provisions  contained  in  the  more 
modern  constitutions,  have  been  very  fully 
discussed  and  considered  in  numerous  cases, 
both  in  the  state  and  federal  courts,  and  the 
principles  governing  the  rights  of  individuals 
and  the  legislative  power  over  such  rights 
have  become  quite  well  settled.  The  earlier 
New  York  cases,  if  they  assert  the  doctrine 
claimed  for  them,  could  hardly  be  reconciled 
with  the  later  cases  of  Matter  of  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636,  and  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  as  to  the 
right  of  the  citizen  to  pursue  any  lawful  busi- 
ness, subject  only  to  proper  regulations  by  the 
legislature."  The  court  then  proceeds  to 
deny  the  authority  of  State  v.  Woodmansee, 
1  N.  Dak.  246. 

1.  Constitutional  Provisions  Affecting  Banking 
Corporations. — Fearing  inexperienced  legisla- 
tors might  injure  the  financial  prosperity  of 
the  community,  the  people  of  Wisconsin  have 
adopted  a  provision  in  the  constitution  of  the 
state  which  prohibits  any  amendment  of  the 
banking  law  without  a  submission  of  such 
amendment  to  a  vote  of  the  people.  The  bank- 
ing law  of  Wisconsin  was  thus  given  the  na- 
ture and  force  and  effect  of  a  constitutional 
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III.  Powers  and  Functions — 1.  Powers  in  General — a.  General  Statu- 
tory Limitations  on  Banking  Powers — Banking  corporations. — To  a  large 
degree  the  limits  of  any  bank's  powers  are  defined  by  statute.  If  the  bank 
be  an  incorporated  one,  its  charter  is  the  measure  of  its  authority.1 


provision,  the  people  reserving  the  power  to 
legislate  upon  that  subject  themselves.  The 
Supreme  Court  of  that  state  has  held  that  any 
attempt  to  amend  the  banking  laws  of  the 
state  by  legislation  must,  of  necessity,  be  inef- 
fectual as  in  violation  of  the  constitution. 
Speaking  upon  this  question,  the  court,  by 
Paine,  J.,  said  :  "  We  do  not  say  that  it  is  im- 
possible for  the  legislature  to  impose  any  new 
duties  on  banking  corporations  in  common 
with  others,  as  incidental  to  the  exercise  of 
other  acknowledged  powers  of  legislation. 
Possibly  such  duties  might  be  imposed  in  the 
exercise  of  the  police  power.  But  if  such 
legislation  were  sustained,  it  would  be  upon 
the  ground  that  it  was  not  an  amendment  of 
the  banking  law,  but  a  proper  exercise  of 
power  outside  of  the  scope  and  object  of  that, 
and  by  which  its  provisions  were  in  no  way 
affected."  Van  Steenwyck  v.  Sackett,  17  Wis. 
655.  See  also  Brower  v.  Haight,  18  Wis. 
102;  State  v.  Hastings,  12  Wis.  47. 

A  similar  constitutional  provision  exists  in 
Illinois,  and  an  effort  was  made  to  evade  the 
constitutional  rule  by  a  legislative  declaration 
that  a  corporation  organized  under  it  shall  not 
be  deemed  a  bank  or  a  company  having  or 
exercising  banking  powers.  But  this  was  held 
ineffectual  in  the  case  of  a"  Society  for  Sav- 
ings," organized  under  the  statute,  with  power 
to  receive  deposits  and  make  loans.  Reed  v. 
People,  125  111.  592. 

1.  See  Weckler  v.  Hagerstown  First  Nat. 
Bank,  42  Md.  581,  20  Am.  Rep.  95;  U.  S. 
Bank  v.  Dandridge,  12  Wheat.  (U.  S.)  68. 

Corporate  Banking  Powers  Limited  by  Charter. 
— Corporate  banking  powers  are  limited  to 
those  expressly  granted  by  the  charter,  and 
such  others  incidental  thereto  by  implication, 
as  the  courts  will  deem  to  be  essential  to  the 
exercise  of  the  express  powers.  Metropolitan 
Bank  v.  Godfrey,  23  111.  579;  Lyons  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  294, 19  Am. 
Rep.  181;  Pratt  v.  Short,  79  N.  Y.  437,  35 
Am.  Rep.  351 ;  Yerkes  v.  National  Bank,  69 
N.  Y.  382,  25  Am.  Rep.  208;  Leggettf.  New 
Jersey  Mfg.,  etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am. 
Dec.  728.  See  also  the  titles  Corporations  ; 
Ultra  Vires. 

Illustrations  of  Charters  Not  Conferring  Bank- 
ing Powers. — Thus  a  general  grant  to,  a  corpo- 
ration of  power  "  to  hold  any  estate,  real  or 
personal,  and  the  same  to  grant,  sell,  or  dispose 
of,  or  to  bind  by  mortgage  or  in  such  other 
manner  as  they  shall  deem  most  proper  for 
the  best  interests  of  the  corporation,"  does 
not  confer"  banking  powers."  State  v.  Gran- 
ville Alexandrian  Soc,  11  Ohio  1,  State  v. 
Washington  Social  Librai  v  Co.,  11  Ohio  96. 

A  Charter  Authorizing  Insurance  does  not 
create  banking  powers."  Blair  v.  Perpetual 
Ins.  Co.,  10  Mo.  559,  47  Am.  Dec.  129;  Mem- 
phis v.  Memphis  City  Bank,  91  Tenn.  574. 
And  see  People  v.  Utica  Ins.  Co.,  15  Johns. 
<N.  Y  )  358,  8  Am.  Dec.  243-  New-York  Fire- 


men Ins.  Co.  x>.Ely,  5  Conn.  560,  13  Am.  Dec. 
100;  State  v.  Mobile,  5  Port.  (Ala.)  279,  30 
Am.  Dec.  564. 

Incorporation  for  the  sole  purpose  of  in- 
surance business,  with  power  to  invest  capital 
in  stocks,  excludes,  by  implication,  the  power 
to  discount  notes  by  way  of  loan.  New-York 
Firemen  Ins.  Co.  v.  Ely,  2  Cow.  (N.  Y.)  678. 
And  see  Utica  Ins.  Co.  v.  Scott,  8  Cow.  (N. 
Y.)  709. 

Authority  to  Invest. — The  charter  of  an 
insurance  company  required  its  stock  to  be 
paid  for  in  cash,  and  the  capital  to  be  invested 
in  public  stocks,  or  bonds  and  mortgages,  be- 
fore it  should  commence  business;  and  in 
consequence  of  the  difficulty  of  compliance1 
with  these  requisites,  an  amendatory  act  was 
passed,  enabling  the  president  and  directors 
to  regulate  the  amount  and  terms  of  payment 
for  the  stock  subscribed  or  to  be  subscribed, 
and  the  investment  thereof.  It  was  held  that 
this  did  not  confer  banking  powers,  although 
there  was  no  express  prohibition  in  the  origi- 
nal charter ;  mere  authority  to  invest  does  not 
confer  banking  powers.  Scott  v.  Depeyster, 
1  Edw.  Ch.  (N.  Y.)  513. 

Possesses  Only  Powers  Expressly  or  Incident- 
ally Conferred. — Banking  associations,  formed 
under  a  banking  act,  possess  only  authority  to 
carry  on  the  business  of  banking  in  the  man- 
ner and  with  the  powers  specified  in  that  act. 
Talmage  v.  Pell,  7  N.  Y.  328;  Bank  Com'rs 
v.  St.  Lawrence  Bank,  7  N.  Y.513;  Tracy  v. 
Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132; 
Leavitt  v.  Yates,  4  Edw.  Ch.  (N.  Y.)  166; 
Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am.  Rep. 
699. 

A  Grant  of  a  Portion  of  the  Ordinary  Banking 
Powers,  e.  g.,  a  grant  to  a  life  insurance  and 
trust  company  of  a  power  "to  buy  and  sell 
drafts  and  bills  of  exchange,"  does  not  con- 
fer the  power  to  issue  paper  designed  to  circu- 
late as  money.  In  re  Ohio  L.  Ins.,  etc.,  Co., 
9  Ohio  291 ;  Duncan  v.  Maryland  Sav.  Inst.,  10 
Gill  &  J.  (Md.)  299. 

A  safe  deposit  and  savings  company,  with 
power  "  to  receive  money  from  any  estate, 
company,  association,  person,  or  persons,  on 
deposit,  and  give  a  receipt,  certificate,  or  book 
therefor,  to  the  party  or  parties  making  such 
deposits,  and  which  shall  be  subject  to  their 
order  only,"  and  negotiate  stocks  and  bonds, 
and  whose  charter  also  provides  for  payment 
of  interest  on  such  deposits,  is  limited  to  the 
exercise  of  these  powers,  and  may  neither  issue 
a  circulating  currency  nor  discount  paper. 
Pratt  v.  Short,  79  N.  Y.  437,  35  Am.  Rep.  531 ; 
New  York  State  L.  and  T.  Co.  v.  Helmer,  77 
N.  Y.  68. 

Construction  of  Charters  as  to  Implied  Powers. 

— In  Shinklc  v.  Ripley  First  Nat.  Bank,  22 
Ohio  St.  516,  it  was  held  that  the  words  "  by 
discounting  and  negotiating  promissory  notes, 
drafts,"  etc.,  in  the  national  currency  law  of 
1864,  describe  the  kind  of  banking  authorized, 
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statutes  Governing  Private  Banking. — If  it  be  a  private  enterprise,  conducted  by- 
individuals  or  partners,  its  methods  of  business  are  falling  more  and  more 
under  state  supervision.  Private  banking  is  becoming  rarer.  As  has  been 
said,  a  few  states  have  undertaken  to  prohibit  it  altogether,  and  to  require  all 
who  would  engage  in  the  business  to  incorporate  and  submit  to  the  restric- 
tions of  a  rigid  legislative  charter ;  while  the  rest  have  thrown  restraints  of 
many  kinds  about  a  business  that,  under  the  common  law,  had  been  governed 
solely  by  rules  of  its  own  making,  that  is  to  say,  the  rules  of  bank  usage  and 
custom,  known  as  the  law  merchant.1 

b.  Various  Powers  Considered — (i)  Express  and  Incidental  Powers 
Generally. — The  ordinary  banking  powers,  the  exercise  of  which  constitutes  the 
characteristic  business  functions  of  a  bank,  have  been  stated  above,  and  will  be 
examined  in  detail  in  a  later  portion  of  this  title.2  But  before  proceeding  to 
this  examination,  the  powers  of  a  bank  in  certain  operations,  more  or  less 
incidental  to  or  connected  with  characteristic  banking  functions  and  the  limita- 
tions imposed  upon  the  powers  of  a  bank  in  various  classes  of  transactions,  will 
be  considered. 

(2)  To  Borrow  Money  and  Secure  the  Same — implied  Power  to  Borrow. — General 
banking  powers  carry  with  them  the  implied  authority  to  borrow  money.3 


but  do  not  limit  the  mode  of  exercising  the 
"  incidental  powers"  necessary  thereto. 

Where  the  charter  of  a  bank  authorizes  it, 
in  general  terms,  to  deal  in  bills  of  exchange, 
this  gives  it  the  power  to  purchase  foreign 
bills  as  well  as  inland  ;  in  other  words,  to  pur- 
chase bills  payable  in  another  state.  The 
power  thus  given  clothes  the  corporation  with 
the  right  to  make  contracts  out  of  the  state,  in 
so  far  as  the  state  granting  the  charter  can 
confer  it.  For  whenever  the  bank  purchases 
a  foreign  bill  and  forwards  it  to  an  agent  to 
present  for  acceptance,  if  it  is  honored  by  the 
drawee  the  contract  of  acceptance  is  neces- 
sarily made  in  another  state  ;  and  the  power  to 
purchase  bills  without  any  restrictions  as  to 
place  by  its  fair  and  natural  import  author- 
izes the  bank  to  make  such  purchases  wherever 
it  is  found  most  convenient  and  profitable, 
and  also  to  employ  suitable  agents  for  that 
purpose.  The  purchase  of  such  a  bill  is 
therefore  the  exercise  of  one  of  the  powers 
which  the  bank  possesses  under  its  charter,  and 
is  sanctioned  by  the  law  of  the  state  creating 
the  corporation,  so  far  as  that  state  can  au- 
thorize a  corporation  to  exercise  its  powers 
beyond  the  limits  of  its  own  jurisdiction. 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.)  588. 

In  the  absence  of  authority  by  its  charter, 
the  president  and  directors  of  a  banking  cor- 
poration cannot  use  its  cash  or  credits,  etc., 
for  the  purpose  of  effecting  a  settlement  of  the 
demands  of  its  creditors ;  and  an  assignment 
by  them  of  property  of  the  bank  to  a  third 
person  for  that  purpose  will  not  be  valid, 
though  the  seal  of  the  corporation  is  affixed. 
Gibson  v.  Goldthwaite,  7  Ala.  281,  42  Am. 
Dec.  592. 

Notes  DigcoiuiUd  in  Violation  of  a  Statute 
against  Unauthorized  Bmfclng. — Where  a  com- 
pany incorporated  for  insurance  purposes 
only,  usurps  banking  functions  and  discounts 
promissory  notes,  contrary  to  the  prohibition 
of  a  statute  which  declares  that  all  notes  and 
securities  for  the  payment  of  money  or  the  de- 
livery of  property  given  to  any  association  or 


company  not  authorized  to  transact  banking 
business  shall  be  null  and  void,  such  notes  are 
void  and  the  company  cannot  recover  there- 
on, although  a  recovery  may  be  had  on  the 
contract  of  loan,  where  the  company  is  au- 
thorized by  its  charter  to  loan  its  surplus  funds. 
Utica  Ins.  Co.  v.  Scott,  19  Johns.  (N.  Y.)  1 ; 
Curtis  v.  Leavitt,  15  N.  Y.  97;  New  York 
State  L.  and  T.  Co.  v.  Helmer,  77  N.  Y.  68. 
See  also  the  title  Ultra  Vires. 

Where  a  company,  incorporated  as  a  reli- 
gious society,  engages  in  the  business  of  bank- 
ing and  discounts  notes,  such  notes  are  void 
under  a  provision  that  no  body  politic  or  cor- 
porate shall  establish  a  bank,  or  engage  -in 
the  business  of  banking,  to  receive  on  deposit, 
keep,  and  circulate  the  money  or  bank  paper 
of  others  without  express  authority  of  law. 
Huber  v.  United  Protestant,  etc.,  Cong.,  16 
Ohio  St.  372. 

1.  State  v.  Scougal,  3  S.  Dak.  55,  44  Am.  St. 
Rep.  756;  State  v.  Stebbins,  1  Stew.  (Ala.) 
312  ;  Augusta  Bank  v.  Earle,  13  Pet.  (U.  SO595. 

2.  See  supra,  this  title,  Definitio/i  and  Gen- 
eral Principles ;  and  infra,  the  various  sub- 
divisions of  this  section. 

In  the  United  States  Revised  Statutes,  the 
general  and  incidental  powers  of  a  bank  are 
stated  as  follows :  Every  bank  shall  have 
power  "  to  exercise  by  its  board  of  directors, 
or  duly  authorized  officers  or  agents,  subject 
to  law,  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking; 
by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt ;  by  receiving  deposits  ;  by  buy- 
ing and  selling  exchange,  coin,  and  bullion; 
by  loaning  money  on  personal  security,  and 
by  obtaining,  issuing,  and  circulating  notes 
according  to  the  provisions"  of  the  law.  U.  S. 
Rev.  Stat.  993,  §  5136  (7).  This  enumeration 
of  banking  powers  has  been  adopted  in  the 
banking  statutes  of  several  of  the  states.  See 
for  example  2  N.  Y.  Rev.  Stat.  (9th  ed.)  1056, 
§  43  (Laws  of  1892,  c.  689,  §  43). 

3.  Authority  to  Borrow  Money. — Magee 
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Securing  Money  Borrowed,  by  Note  or  Otherwise. — The  right  to  borrow  money  carries 
with  it  the  power  to  secure  such  indebtedness  by  mortgage,1  or  otherwise.2 


Mokelumne  Hill  Canal,  etc.,  Co.,  5  Cal.  258; 
Ringling  v.  Kohn,  6  Mo.  App.  333;  Donnell 
v.  Lewis  County  Saw  Bank,  80  Mo.  165 ; 
Leggett  v.  New  Jersey  Mfg.,  etc.,  Co.,  1  N.  J. 
Eq.  541,23  Am.  Dec.  728;  Jackson  v.  Brown, 
5  Wend.  (N.  Y.)  590 ;  Barnes  v.  Ontario  Bank, 
19  N.  Y.  152  ;  Coats  v.  Donnell,  94  N.  Y.  168 ; 
Ridgway  v.  Farmers'  Bank,  12  S.  &  R.  (Pa.) 
256,  14  Am.  Dec.  681 ;  Rockwell  v.  Elkhorn 
Bank,  13  Wis.  653;  Ballston  Spa  Bank  v.  Ma- 
rine Bank,  16  Wis.  120;  Australasia  Bank  v. 
Breillat,  6  Moo.  P.  C.  152,  194. 

"  Borrowing  money  to  lend  again  is  a  part 
of  the  legitimate  business  of  banking.  A 
banker  is  a  dealer  in  capital,  an  intermediate 
party  between  the  borrower  and  lender.  He 
borrows  of  one  party  and  lends  to  another, 
and  the  difference  between  the  terms  at  which 
he  borrows  and  lends  is  the  source  and  meas- 
ure of  his  profits."  Per  Shankland,  J.,  in 
Curtis  v.  Leavitt,  15  N.  Y.  166. 

In  the  same  case,  Comstock,  J.,  discuss- 
ing the  power  of  a  bank  to  borrow  money, 
said  (15  N.  Y.  52)  :  "And  this  leads  me  to  ob- 
serve that  banking,  regarded  as  a  business  and 
not  as  a  franchise,  includes  the.  borrowing  of 
money  as  one  of  its  features  or  incidents.  As 
no  one  denies  this  proposition,  I  will  not  dwell 
upon  it  further  than  to  quote  the  remarks  of  an 
eminent  English  judge,  Mr.  Pemberton  Leigh, 
chancellor  of  the  Duchy  of  Cornwall,  in  a 
late  case  in  the  Privy  Council.  Australasia 
Bank  v.  Breillat,  6  Moo.  P.  C.  152.  He  ob- 
served :  '  The  nature  of  a  banker's  business, 
especially  if  the  bank  be  one  both  of  issue  and 
deposit,  necessarily  exposes  him  to  sudden  and 
immediate  demands  which  may  be  to  the  ex- 
tent of  a  large  portion  of  his  debts,  while  his 
profits  are  to  be  made  in  employing  his  own 
moneys  and  those  intrusted  to  him  in  dis- 
counting bills,  in  loans,  and  other  modes  of 
investment.  It  is  impossible  that  he  should 
always  have  his  assets  in  such  a  state  as  to  be 
applicable  immediately  to  the  payment  of  all 
demands  that  may  be  made  upon  him.  *  *  * 
We  have  no  doubt  at  all,  therefore,  that  in 
ordinary  banking  partnerships  such  power 
exists,  and  that  the  directors,  by  the  terms  of 
their  appointment,  have  all  the  general  powers, 
and,  among  the  rest,  the  power  of  borrowing, 
unless  such  power  is  excluded  bv  other  pro- 
visions of  the  deed.'  " 

The  power  to  accept  deposits  necessarily 
implies  the  power  to  receive  money  as  "a 
loan,  and  to  assign  or  mortgage  negotiable 
instruments.  Ward  v.  Johnson,  95  111. 
215- 

In  Planters'  Bank  v.  Sharp,  6  How.  (U.  S.) 
301,  the  court  said,  on  page  323:  "The  chief 
business  and  design  of  most  banks,  their  very 
vitality,  is  to  incur  debts  as  well  as  have  cred- 
its. All  their  deposit  certificates  or  bank 
book  credits  to  individuals  are  debts  of  the 
bank,  and  which  it  is  a  legitimate  and  appro- 
priate part  of  its  business  as  a  bank  to  incur' 
and  to  pay.  The  same  may  be  said  also  of  all 
its  banknotes,  or  bills,  they  being  merely 
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promises  or  debts  of  the  bank,  payable  to 
their  holders,  and  imperative  on  them  to  dis- 
charge." Citin  <r  Columbia  Bank  v.  Patter- 
son, 7  Cranch  (U.  S.)  307;  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  S.)  593. 

1.  Power  of  Bauks  to  Mortgage  Property  to 
Secure  Debts. — Savings  Bank  -•.  Davis,  8  Conn. 
191;  Burrill  v.  Nahant  Bank,  2  Met.  (Mass.) 
163,  35  Am.  Dec.  395 ;  Leggett  v.  New  Jersey 
Mfg.,  etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec. 
728;  Jackson  -•.  Brown,  5  Wend.  (N.  Y.)  590; 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152;  Coats 
v.  Donnell,  94  N.  Y.  168. 

Where  a  banking  corporation  was  by  its 
charter  authorized  to  purchase,  hold,  and  con- 
vey any  estate,  real  or  personal,  for  the  use  of 
the  corporation,  and  afterwards  the  right  to 
hold  real  estate  was  restricted  to  so  much  as, 
was  necessary  for  its  accommodation  in  the 
transaction  of  business,  it  was  held  that  the 
corporation  had  power  to  mortgage  such  real 
estate  as  was  necessary  for  its  accommodation 
to  secure  a  debt  of  the  corporation.  Leggett 
v.  New- Jersey  Mfg.,  etc.,  Co.,  1  N.  J.  Eq.  541, 
23  Am.  Dec.  728. 

2.  Ward  v.  Johnson,  95  111.  215. 

Transfer  of  Security  to  Secure  Debt. — A  bank- 
ing corporation  may  make  a  valid  transfer  of 
a  security  held  by  it  to  secure  a  debt  owing 
by  such  corporation.  Gillett  v.  Campbell,  1 
Den.  (N.  Y.)  520. 

Issue  of  Bonds  to  Secure  Debt. — Where  a  bank- 
ing association,  formed  under  the  New  York 
Act  of  1838,  c.260,  being  indebted  to  its  agent 
abroad,  executed  bonds,  payable  in  England 
in  sterling  money,  at  a  future  time,  and  se- 
cured by  an  assignment  of  certain  property  in 
trust;  and  prior  to  June  3,  1840,  transmitted 
them  to  its  agents  to  be  sold  in  order  to  pro- 
tect the  existing  indebtedness  of  the  associa- 
tion and  to  secure  future  advances  by  its  agents, 
and,  until  such  sale,  to  be  held  in  pledge  for 
the  same  purposes,  it  was  held  that  this  was 
a  valid  exercise  of  the  power  of  the  associa- 
tion to  borrow  money.  Curtis  v.  Leavitt,  15 
N.  Y.  9. 

Promissory  Note  to  Secure  Debt. — In  Rockwell 
v.  Elkhorn  Bank,  13  Wis.  653,  the  plaintiff 
sued  the  bank  as  the  maker  of  a  note  given  to 
him  to  secure  a  balance  due  for  moneys  depos- 
ited, and  for  his  salary  as  one  of  its  officers. 
The  defense  was  that  the  note  was  void 
because  the  bank  had  no  authority  to  make 
and  issue  it.  The  bank  was  held  liable. 
Dixon,  C.  J. 1  said:  "It  is  a  universally  ac- 
cepted principle  that  corporations  authorized 
generallv  to  engage  in  a  particular  business 
have,  as  an  incident  to  such  authority,  the 
power  to  contract  debts  in  the  legitimate 
transaction  of  such  business,  unless  they  are 
restrained  by  their  charters  or  by  statute  from 
doing  so.  it  is  likewise  an  equally  well  ac- 
knowledged lule  that  the  right  to  contract 
debts  carries  with  it  the  power  to  give  nego- 
tiable notes  or  bills  in  payment  or  security  for 
such  debts,  unless  the  corporations  are  in  like 
manner  prohibited.'' 
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But  the  exercise  of  this  power  has  been  forbidden  by  statute  in  some  states, 
to  the  extent  of  prohibiting  the  issue  of  certain  forms  of  negotiable  paper 

by  banks.1 

Power  to  Make  Collections  and  Traffic  in  Exchange — The  power  to  make  collections 
of  commercial  paper,  and  to  buy  and  sell  exchange,  is  incidental  to  the  general 
authority  of  banks.2 

(3)  To  Purchase  and  Hold  Property  and  Deal  Titer ein — Acquiring  and 
Conveying  Personal  Property. — In  general,  a  bank  has  authority  to  purchase  personal 
property  at  a  sale  on  execution  in  its  own  favor,  or  under  a  mortgage  or  pledge 
of  the  property  taken  by  it  as  a  security  for  a  loan,3  and  it  may  receive  chattels 
in  settlement  of  claims  due  to  it.4  It  may  assign  or  convey  property  so 
acquired  and  held  by  it,  and  may  enter  into  the  common  covenants  of  guaranty 
or  warranty  on  making  such  assignment  or  conveyance.6 


1.  Illinois. — Under  a  statute  providing  that 
no  bank  should  issue  any  bills  or  notes  unless 
the  same  should  be  payable  on  demand,  it  was 
held  that  a  certificate  of  deposit  payable  four 
months  after  date  was  void.  Peru  Bank  v. 
Farnsworth,  18  111.  563. 

Massachusetts. — Where,  upon  the  deposit  of 
money  in  a  bank,  the  depositor  received  a  book 
containing  the  cashier's  certificate  thereof,  in 
which  it  was  stated  that  the  money  was  to 
remain  on  deposit  for  a  certain  time,  it  was 
held  that  such  agreement  was  illegal  and  void 
under  Massachusetts  Rev.  Stat.,  C.  36,  §  57 
(Mass.  Gen.  Stat.  1882,  p.  677,  §  40),  as  being  a 
contract  by  the  bank  for  the  payment  of 
money  at  a  future  day  certain,  and  that  no  ac- 
tion could  be  maintained  by  the  depositor 
against  the  bank  upon  such  express  contract, 
but  that  he  might,  without  a  previous  de- 
mand, recover  back  the  money  in  an  action 
commenced  before  the  expiration  of  the  time 
for  which  it  was  to  remain.  White  -'.  Frank- 
lin Bank,  22  Pick.  (Mass.)  181.  See  also  Atlas 
Bank  v.  Nahant  Bank,  3  Met.  (Mass.)  585. 

See  generally,  as  to  post  notes  and  the  re- 
strictions upon  their  issuance  by  banks,  the 
title  Banknotes. 

2.  See  infra,  this  title,  Collections. 

3.  Morse  on  Banks  and  Banking  (3d  ed.), 
i>k  60  and  78;  Farmers',  etc.,  Bank  v.  Detroit, 
etc.,  R.  Co.,  17  Wis.  372  ;  Blunt  v.  Walker,  11 
Wis.  334,  78  Am.  Dec.  709. 

As  to  the  distinction  between  purchasing 
and  discounting  paper,  see  infra,  this  section, 
Loans  and  Discounts . 

A  Statute  which  Expressly  Empowers  Banks  to 
Acquire  Real  Estate  sold  on  execution  in  their 
favor,  or  under  mortgages  made  to  them  as 
security  for  loans,  or  where  such  real  estate 
is  conveyed  to  them  in  satisfaction  of  debts 
previously  contracted,  does  not,  by  implica- 
tion, abridge  their  power  to  acquire'  personal 
property  in  like  ways.  Farmers',  etc.,  Bank 
V.  Detroit,  etc.,  R.  Co..  17  Wis.  372. 

4.  Sackett's  Harbor  Bank  v.  Lewis  County 
Bank,  11  Barb.  (N.  Y.)  213. 

5.  Planters'  Bank  v.  Sharp,  6  How.  (U.  S.) 
iot  :  Talman  v.  Rochester  Citv  Bank,  18  Barb. 
(N.  Y.)  123. 

Acquisition  and  Disposal  of  Chattels. — The 
sale  by  3  bank  of  a  quantity  of  butter,  which 
it  had  received  in  settlement  of  a  debt  due 
to  it,  is  no  violation  of  the  provision  in  its 


charter  that  it  shall  not,  directly  or  indirectly, 
deal  or  trade  in  buying  or  selling  any  goods, 
wares,  merchandise,  or  commodities  what- 
ever, unless  in  selling  the  same  when  truly 
pledged  by  way  of  security  for  debts  due  to 
the  said  corporation.  And  the  purchase  of 
the  butter  by  another  bank  having  a  similar 
restrictive  clause  in  its  charter,  it  appearing 
to  be  an  isolated  transaction  of  buying  on  the 
part  of  such  bank,  is  not  within  the  restric- 
tion which  prohibits  dealing  or  trading  in 
buying  and  selling  any  goods,  etc.,  but  is  a 
lawful  transaction.  Sackett's  Harbor  Bank  v. 
Lewis  County  Bank,  11  Barb.  (N.  Y-.)  213. 

Purchase  of  Its  Oivn  Stock. — A  clause  in 
the  charter  of  a  banking  corporation  which 
prohibits  the  corporation  from  dealing  or 
trading,  directly  or  indirectly,  in  buying  or 
selling  any  goods,  wares,  or  merchandise, 
or  commodities  whatsoever,  is  in  derogation  of 
the  common  and  ordinary  powers  of  the  cor- 
poration, and  should  be  construed  strictly; 
and  a  bona  fide  sale  and  transfer  to  the  bank, 
by  a  stockholder,  of  stock  owned  by  him  in 
the  bank,  will  oivest  him  of  all  interest  as  a 
stockholder,  the  bank  taking  title  to  such 
stock.  Farmers',  etc.,  Bank  v.  Champlain 
Transp.  Co.,  18  Vt.  131. 

Where  it  has  become  necessary,  in  order  to 
prevent  loss,  for  a  bank  to  purchase  its  own 
capital  stock,  it  may  sell  the  stock  so  taken, 
give  credit  for  its  payment,  and  take  the  note 
of  the  purchaser,  holding  the  stock  as  collat- 
eral security  therefor.  Union  Nat.  Bank  v. 
Hunt,  7  Mo.  App.  42;  Columbus  City  Bank 
v.  Bruce,  17  N.  Y.  507;  Taylor  v.  Miami  Ex- 
porting Co.,  6  Ohio  176;  Chillicothe  Branch 
Bank  v.  Fox,  3  Blatchf.  (U.  S.)  431. 

Taking  Payment  in  Depreciated  Bills  of 
Other  Banks. — A  bank  that  is  prohibited,  by 
its  charter,  from  vesting,  using,  or  improving 
any  of  its  monevs,  goods,  etc.,  in  trade  or  com- 
merce, may  nevertheless  lawfully  take  notes 
payable  in  bills  of  other  banks,  and  receive 
such  bills  at  a  discount  in  payment  fcr  th<  ir 
notes.    Portland  Bank  v.  Storer,  7  MafS.  433. 

Taking  Property  for  Overdue  Indebted- 
ness.— Notes  or  other  property,  which  it 
might  not  otherwise  lawfully  take,  it  may  ac- 
quire in  the  collection  of  overdue  indebted- 
ness or  claims  of  questionable  value.  Union 
Nat.  Bank  v.  Underbill,  102  N.  Y.  336. 

Purchasing  and  Selling  Slacks. — The  rule 
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With  Regard  to  Real  Property,  the  charter  of  a  bank  generally  authorizes  it  to 
acquire  and  convey  whatever  real  estate  may  be  necessary  for  its  banking 
purposes,  or  which  may  have  been  conveyed  to  it  in  satisfaction  of  debts 
contracted  in  the  course  of  its  dealings,  or  purchased  by  it  under  a  mortgage 
in  its  favor,  or  at  execution  sale.1 


is  well  settled  that  a  bank,  in  the  honest  exer- 
cise of  a  power  to  compromise  a  doubtful  debt 
owing  to  it,  may  accept  stocks  in  satisfaction, 
with  a  view  to  their  subsequent  sale  and  con- 
version into  money,  so  as  to  make  good  or  re- 
duce an  anticipated  loss.  Such  a  transaction 
would  not  amount  to  a  dealing  in  stocks. 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  (  U.  S.)  351 ; 
Charlotte  First  Nat.  Bank  v.  National  Exch. 
Bank,  92  U.  S.  122;  Baltimore  Third  Nat. 
Bank  v.  Boyd,  44  Md.  47,  22  Am.  Rep.  35; 
Dearbourn  v.  Union  Nat.  Bank,  58  Me.  273. 

"  If,  instead  of  purchasing  the  stocks  in  ques- 
tion for  speculation,  or  as  an  investment,  the 
plaintiff  acquired  them  by  way  of  a  compro- 
mise of  a  claim  of  fifty-five  thousand  dollars 
alleged  to  be  due  the  defendant,  and  for  the 
purpose  of  averting  an  apprehended  loss  on 
account  of  said  claim,  there  is  nothing  either 
in  the  letter  or  spirit  of  the  banking  act  to 
prevent,  under  such  circumstances,  a  trans- 
fer of  the  stocks  to  the  plaintiff."  Charlotte 
First  Nat.  Bank  v.  National  Exch.  Bank,  39 
Md.  611. 

As  to  speculative  dealings  in  stocks,  see 
infra,  this  section,  Prohibition  on  General 
Trading  and  Speculation . 

Right  to  Assign  Promissory  Note. — Where  the 
charter  of  a  railroad  and  banking  company 
provided  that  the  corporation  "  shall  be  capa- 
ble in  law  of  purchasing  and  possessing  lands, 
tenements,  and  hereditaments,  and  personal 
estate  of  any  kind  whatever,  *  *  *  and  the 
same  may  sell  and  dispose  of  at  pleasure,"  it  was 
held  that  the  power  to  assign  promissory  notes 
was  not  expressly  granted  by  the  charter,  and 
was  not  necessarily  incident  to  any  power  ex- 
pressly granted  ;  and  that  although  the  right 
to  make  such  transfer  existed  by  the  general 
law  of  the  land  at  the  time  when  the  company 
was  incorporated,  yet  the  contract  between 
the  state  and  the  company  was  not  impaired 
by  a  subsequent  law  rendering  it  unlaw- 
ful for  a  bank  to  transfer,  by  indorsement 
or  otherwise,  any  note  or  other  evidence  of 
debt,  and  that  the  transfer  of  a  note  made  by 
the  company  after  the  passage  of  such  subse- 
quent act  was  within  its  terms.  Mclntyre  v. 
Ingraham,  35  Miss.  25,  distinguishing  Plant- 
ers' Bank  v.  Sharp,  6  How.  (U.  S.)  301. 

1.  Holding  Real  Estate  and  Dealing  Therein. — 
Thomaston  Bank  v.  Stimpson,  21  Me.  195; 
Jackson  v.  Brown,  5  Wend.  (N.  Y.)  590. 

In  the  United  States  Revised  Statutes  the 
powers  of  national  banks  with  regard  to  real 
estate  are  enumerated  as  follows  :  A  national 
bank  "may  purchase,  hold,  and  convey  real 
estate  for  the  following  purposes,  and  for  no 
others  :  First.  Such  as  shall  be  necessary  for 
its  immediate  accommodation  in  the  transac- 
tion of  its  business.  Second.  Such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  secu- 
rity for  debts  previously  contracted.  Third. 
Such  as  shall  be  conveyed  to  it  in  satisfaction 


of  debts  previously  contracted  in  the  course 
of  its  dealings.  Fourth.  Such  as  it  shall  pur- 
chase at  sales  under  judgments,  decrees,  or 
mortgages  held  by  the  association,  or  shall 
purchase  to  secure  debts  due  to  it."  U.  S. 
Rev.  Stat.  993,  §  5 x 37. 

The  New  York  banking  laws  are  substan- 
tially to  the  same  effect.  2  N.  Y.  Rev.  Stat. 
(9th  ed.)  1056,  §  43  (Laws  1892,  c.  689,  §  43). 

The  power  to  discount  bills  and  notes  and 
transact  other  banking  business  carries  with 
it  incidentally  the  right  to  take  a  mortgage 
or  assignment  of  property  to  secure  an  exist- 
ing or  contemplated  indebtedness.  Ross  v. 
State  Bank,  3  Strobh.  Eq.  (S.  Car.)  245. 

A  bank  with  no  authority  under  the  statute 
to  purchase  real  estate,  except  for  certain 
specified  purposes,  cannot  make  a  valid  pur- 
chase for  any  other  purpose.  Such  a  contract 
is  void.  Thweatt  v.  Hopkinsville  Bank,  81 
Ky.  1 . 

And  a  court  of  equity  will  not  lend  its  aid 
to  enforce  it.  State  Bank  v.  Niles,  1  Dougl. 
(Mich.)  401,  41  Am.  Dec.  575. 

In  State  Bank,  etc.,  v.  Poitiaux,  3. Rand. 
(Va.)  136,  15  Am.  Dec.  706,  it  was  held  that 
a  bank,  with  authority  to  hold  as  much  real 
estate  as  might  be  requisite  for  its  immediate 
accommodation,  had  the  right  to  buy  up  the 
land  in  the  neighborhood  of  the  banking 
house,  erect  fireproof  buildings  thereon  for 
the  greater  security  of  its  own  building,  and 
then  sell  them  out  to  third  persons. 

In  Alabama  and  Missouri  a  bank  may  law- 
fully purchase  real  estate  if  the  purchase  is 
made  in  good  faith  for  the  purpose  of  secur- 
ing a  debt  due  to  it.  Martin  v.  Branch  Bank,  15 
Ala.  587,  50  Am.  Dec.  147;  Merchant's  Bank 
v.  Harrison,  39  Mo.  433,  93  Am.  Dec.  285. 

In  Maine  banks  may  receive  real  estate  as 
security  for  a  loan  or  in  payment  of  debts 
due.  Thomaston  Bank  v.  Stimpson,  21  Me. 
195- 

Under  the  proviso  of  the  Mtssissipf>i  Act  of 
1840,  banks  are  permitted  to  take  mortgages, 
or  other  liens  on  lands,  to  secure  debts  al- 
ready existing.  A  fair  construction  of  this 
proviso  will  permit  them  to  buy  in  such  lands 
on  which  they  hold  liens  for  the  better  secu- 
rityof  their  claims,  though  an  express  prohibi- 
tion exists  against  their  purchasing  and  hold- 
ing real  estate.  Ingraham  v.  Speed,  30  Miss. 
410. 

Where  the  charter  of  a  bank  authorized  it 
to  hold  "such  lands  as  were  bona  fide  mort- 
gaged or  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its 
dealings,''  it  was  held  that  the  intention  was 
only  to  restrict  the  right  to  cases  where  the 
loan  should  be  real,  and  not  merely  colorable  ; 
and  that  where  the  transaction  was  fair  on  the 
part  of  the  debtor,  the  circumstance  of  the 
bargain  having  been  prudent  or  otherwise 
on  the  part  of  the  bank  did  not  affect  its. 
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Power  to  Protect  and  Bender  Productive  Property  Acquired. — Where  a  bank  has  lawfully 
pi. >]k  i  tv  by  virtue  of  its  express  or  implied  powers,  it  may  do  what- 
ever is  necessary  to  preserve  and  protect  the  same,  and  to  render  it  productive.1 

(4)  To  Lend  Credit  or  Become  Guarantor. — It  may  not  become  an  accom- 
modation   indorser,    nor    lend    its   credit,2   nor   enter  into  a   contract  of 


validity.  Baird  Washington  Bank,  11  S. 
&  R.  (Pa.)  411. 

In  Minnesota,  a  Foreign  Banking  Corporation 

whose  charter  imposes  no  restriction  upon  the 
character  of  its  loans,  whether  upon  real  or 
personal  security,  may  take  and  hold  a  mort- 
gage upon  lands  in  that  state,  and  enforce  the 
same  in  the  courts  upon  the  same  footing  as 
other  creditors.  Lebanon  Sav.  Bank  v.  Hol- 
lenbeck,  29  Minn.  322. 

Authority  to  Take  Includes  Power  to  Sell  and 
Convey. — Authority  given  to  a  bank  by  its 
charter  to  take  real  estate  in  payment  of  its 
debts,  either  by  conveyance  or  purchase  un- 
der judgments  in  its  favor,  seems  to  include 
the  power  of  selling  and  conveying  the  same. 
Jackson  v.  Brown,  5  Wend.  (N.  Y.)  590. 

Title  to  Lands  Purchased  Ultra  Vires. — The 
charter  of  the  Bank  of  North  America  author- 
ized the  bank  to  have,  hold,  purchase,  and  re- 
tain lands,  etc.,  and  to  sell  them,  "  provided 
*  *  *  that  such  lands  and  tenements,  which 
the  said  corporation  are  hereby  enabled  to 
purchase  and  hold,  shall  only  extend  to  such 
lot  and  lots  *  *  *  necessary  *  *  *  for  carry- 
ing on  the  business  of  the  said  bank."  It  was 
held  that  the  bank  might  purchase  land  in  a 
distant  county,  though  it  could  retain  only 
an  estate  defeasible  by  the  commonwealth. 
Leazuret'.  Hillegas,  7  S.  &  R.  (Pa.)  313. 

Purchase  of  Encumbered  Land. — The  circum- 
stance that  there  are  incumbrances  on  the 
real  estate  of  a  person  indebted  to  the  State 
Bank  of  Indiana  is  no  objection  to  a  bona 
fide  purchase  of  the  property  by  the  bank, 
subject  to  the  incumbrances,  in  consideration 
of  its  own  claim  on  part  of  it.  Sherry  v. 
Denn,  8  Blackf.  (Ind.)  542. 

Where  the  Charter  Limits  the  Bank  to  Dealings 
in  Commercial  Paper,  this  does  not  prohibit  it 
from  taking  an  assignment  from  the  vendor 
of  lands  of  the  purchaser's  agreement  to  pay 
the  purchase  money,  where  such  taking  is 
necessary  to  secure  the  collection  of  a  previ- 
ously contracted  debt.  Lagow  v.  Badollet,  1 
Blackf.  (Ind.)  416,  12  Am.  Dec.  258. 

Contract  to  Secure  Release  of  Mortgage  Held 
by  Third  Person. — Even  though  it  may  be  out- 
side the  usual  course  of  business,  it  is  within 
the  power  of  a  bank  lawfully  to  contract  to 
procure  the  release  of  a  mortgage  held  by  a 
third  person  if,  by  so  doing,  it  may  be  able  to 
secure  the  payment  of  a  debt  due  the  bank. 
McCraith  v.  National  Mohawk  Valley  Bank, 
104  N.  Y.  414. 

As  Junior  Incumbrancer,  Bank  may  Purchase 
Senior  Mortgage. — It  may  purchase  a  senior 
mortgage  upon  property  for  the  purpose  of 
protecting  its  own  incumbrance.  Holmes  v. 
Boyd,  90  Ind.  332;  Charlotte  First  Nat.  Bank 
v.  National  Exch.  Bank,  92  U.  S.  122;  Upton 
v.  National  Bank,  120  Mass.  153. 

Construction  of  Charter — Presumption  in  Favor 
of  Validity  of  Transaction. — A  lot  of  land  be- 


longing to  S.  was  sold  on  execution,  and  the 
rights  of  the  purchaser  at  the  sale  were  ac- 
quired by  T.  The  C.  bank,  which  was  a 
creditor  of  S.,  subsequently  procured  an  as- 
signment from  T.  of  all  his  rights,  expressed 
to  be  given  "  for  value  received,"  and  pro- 
cured a  sheriff's  deed  to  the  land.  The  bank 
was  authorized  by  its  charter  to  hold  real 
estate  as  follows:  (1)  Such  as  should  be  nec- 
essary for  its  immediate  accommodation  in  the 
transaction  of  its  business.  (2)  Such  as  should 
be  mortgaged  to  it  as  security  for  loans.  (3) 
Such  as  should  be  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted.  (4)  Such 
as  it  should  purchase  at  sales  under  judg- 
ments, decrees,  or  mortgages  held  by  it.  It 
was  held  that  the  bank's  title  to  the  lot  could 
not  be  supported  under  the  fourth  clause,  as 
it  was  a  stranger  to  the  sheriff's  sale,  but  that 
in  the  absence  of  proof  to  the  contrary  it 
would  be  considered  that  the  transaction  was 
within  the  scope  of  the  first  or  third  clauses, 
as  the  words  "for  value  received"  in  the 
transfer  were  broad  enough  to  cover  a  con- 
sideration which  would  be  sufficient  within 
either  of  those  clauses.  Chautauqua  County 
Bank  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec. 
347,  reversing  4  Den.  (N.  Y.)  480.  In  this 
case  Comstock,  J.,  said:  "The  generality  of 
the  expression  obviously  may  include  value 
of  any  description.  Quite  consistently,  there- 
fore, with  what  we  know  of  the  transaction, 
the  bank  may  have  acted  within  its  powers, 
or  it  may  have  exceeded  those  powers  and 
violated  its  organic  law.  The  dealings  of  a 
corporation  which,,  on  their  face,  or  accord- 
ing to  their  apparent  import,  are  within  its 
charter,  are  not  to  be  regarded  as  illegal  or 
unauthorized  without  some  evidence  tending 
to  show  that  they  are  of  such  a  character.  In 
the  absence  of  proof,  there  is  no  legal  pre- 
sumption that  the  law  has  been  violated.  On 
the  contrary,  these  artificial  bodies,  like  nat- 
ural persons,  are  entitled  to  the  benefit  of  the 
rule  which  imputes  innocence  rather  than 
wrong  to  the  conduct  of  men." 

1.  Reynolds  v.  Simpson,  74  Ga.  454.  In 
this  case  a  bank  held  a  desperate  claim  against 
an  iron  manufactory,  and  succeeded  in  saving 
it  by  an  arrangement  whereby  it  purchased 
and  furnished  to  the  foundry  the  necessary 
supplies  to  enable  it  to  work  off  a  quantity  of 
raw  material  on  hand  into  pig  iron,  and  the 
arrangement  was  upheld  by  the  court. 

In  Roebling  v.  Richmond  First  Nat.  Bank, 
30  Fed.  Rep.  744,  the  bank  had  taken  a  deed 
of  trust  for  certain  timber  lands  to  save  its 
claim  against  the  owner,  and  the  court  held 
that  it  might  cut  the  timber  and  carry  on  the 
lumber  business  therewith  for  the  purpose  of 
reimbursing  itself. 

2.  Accommodation  Indorsement  by  Bank. — 
Blair  v.  Mansfield  First  Nat.  Bank,  2  Flipp. 
(U.  S.)  in  ;  Seligman  v.  Charlottesville  Nat. 
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guaranty.1  But  a  bank  may  become  a  guarantor  in  order  to  protect  its  rights,2 
and  it  may  guarantee  commercial  paper  as  an  incident  to  the  purchase  and  sale 
thereof.3 

Eights  of  Bona  ride  Holder. — The  accommodation  indorsement  or  guaranty  of 
a  bank,  however,  becomes  binding  in  favor  of  a  bona  fide  holder  of  the  instru- 
ment so  indorsed  or  guaranteed,  there  being  no  obligation  upon  him  to  inquire 
whether  the  bank  owned  the  paper  at  the  time  of  its  indorsement.4 

(5)  To  Act  as  Agent  or  Broker  in  Purchases  and  Loans. — The  Practice  among 
Banks  of  Negotiating  Loans  for  Customers  has  become  recognized  as  legitimate.  The 
banker's  duty  in  such  instances  is  that  of  ordinary  care  and  prudence,  and 
his  liability  is  limited  to  the  results  of  his  gross  neglect.  Funds  deposited  for 
a  specific  purpose,  such  as  this,  are  deemed  to  be  accepted  in  trust  for  the 
depositor,  who,  in  the  event  of  a  failure  on  the  part  of  the  bank,  is  entitled  to 
a  preference  over  its  general  creditors.5 

Purchasing  Stocks  as  Broker. — Acting  as  broker  for  the  purchase  of  stocks  and 
bonds  for  others  has  been  held  to  be  outside  the  corporate  powers  of  a 
national  bank.6 

Individual  Banker  Acting  as  Agent  or  Trustee.  —  The  restrictions  imposed  upon 
banking  companies  have  no  application  to  individuals  engaged  in  the  banking 
business  except  as  they  are  made  to  apply  by  statutory  enactment.  The  duty  of 
a  banker  who  undertake-,  without  compensation,  to  act  as  trustee  or  agent  for 
his  customer  in  the  making  of  investments,  or  otherwise,  is  to  obey  instruc- 
tions and  to  exercise  the  same  care  and  diligence  which  the  law  requires  of 
gratuitous  bailees ;  that  is  to  say,  he  must  use  that  degree  of  caution  which  a 
man  of  ordinary  prudence  would  employ  in  like  circumstances.  Failure  in 
this  respect  is  termed  gross  negligence.13, 

(6)  To  Prefer  Depositors. — The  power  to  borrow  and  to  execute  a 
mortgage  to  secure  a  loan  implies  the  further  power  to  prefer  depositors  or 
other  creditors  by  mortgage  or  other  security.8 


Bank,  3  Hughes.  (U.  S.)  647;  Flannagan  v. 
California  Nat.  Bank,  56  Fed.  Rep.  959;  Na- 
tional Bank  of  Commerce  v.  Kansas  City 
First  Nat.  Bank,  61  Fed.  Rep.  809;  West 
St.  Louis  Sav.  Bank  v.  Shawnee  County  Bank, 
95  U.  S.  557;  Farmers',  etc.,  Bank  v.  Troy 
City  Bank,  1  Dougl.  (Mich.)  457;  Genesee 
Bank  v.  Patchin  Bank,  13  N.  Y.  309;  Bridge- 
port City  Bank  v.  Empire  Stone  Dressing  Co., 
30  Barb.  (N.  Y.)  421;  Farmers',  etc.,  Bank 
v.  Butchers',  etc.,  Bank,  16  N.  Y.  125  ;  Hough- 
ton v.  Elkhorn  First  Nat.  Bank,  26  Wis. 
663,  7  Am.  Rep.  107.  See  also  the  opinion 
in  National  Bank  v.  Wells,  79  N.  Y.  498  ;  and 
the  title  Accommodation  Paper,  vol.  1,  p. 

1.  Guaranty  by  Bank.— It  is  no  part  of  the 
business  of  a  bank,  nor  is  it  necessarily  inci- 
dental to  it,  to  guarantee  a  building  contract. 
Norton  v.  Derry  Nat.  Bank,  61  N.  H.  589, 
60  Am.  Rep.  335.  Or  the  hire  of  a  steamship, 
or  replevin  bail.  Watts  v.  Wells,  M.  L.  R. 
7  Qc  B-  387;  Knickerbocker  v.  Wilcox,  83 
Mich.  200,  21  Am.  .St.  Rep.  595. 

2.  A  bank  may  guarantee  the  payment  of  a 
bond  and  mortgage  to  a  party  who  has  ad- 
vanced money  upon  them,  where  it  is  agreed 
that  the  proceeds  thereof  shall  belong  to  the 
bank,  although  they  may  not  have  been  as- 
signed to  the  bank.  Talman  v.  Rochester 
City  Bank,  18  Barb.  (N.  Y.)  123. 

3.  Thomas  v.  City  Nat.  Bank,  40  Neb.  501; 

3  C.  of  L.— 51  Si 


People's  Bank  v.  Manufacturers'  Nat.  Bank, 
101  U.  S.  181. 

4.  Farmers',  etc.,  Bank  v.  Butchers',  etc.. 
Bank,  16  N.  Y.  125  ;  Genesee  Bank  v.  Patchin 
Bank,  19  N.  Y.  312;  Mechanics'  Banking 
Assoc.  v .  New  York,  etc.,  White  Lead  Co., 
35  N.  Y.  505  ;  Houghton  v.  Elkhorn  First  Nat. 
Bank,  26  Wis.  663,  7  Am.  Rep.  107.  See  also 
the  title  Accommodation  Pater, vol.  1,  p.  349. 

6.  Harrison  v.  Smith,  83  Mo.  210,  53  Am. 
Rep.  571.  And  see  infra,  this  section,  Deposits. 

Lending  Money  for  Others  has  been  held  to 
be  no  part  of  a  legitimate  banking  business, 
unless  the  recognized  practice  of  the  bank  or 
the  authority  of  law  has  made  it  so.  The  acts 
of  a  bank  officer,  done  in  the  lending  of  a  cus- 
tomer's money,  are  in  a  recent  case  held  to  be 
beyond  the  scope  of  his  authoritv  as  an  agent 
of  the  bank,  and  not  binding  upon  it.  Citv 
Nat.  Bank  v.  Martin,  70  Tex.  643,  8  Am.  St. 
Rep.  632.  See  the  title  Officers  and 
Agents  (of  Private  Corporations). 

«.  Charlotte  First  Nat.  Bank  v.  National 
Exch.  Bank,  ^2  U.  S.  122  ;  Weckler  v.  Hagers- 
town  First  Nat.  Bank,  42  Md.  581,  20  Am. 
Rep.  95;  Allentown  First  Nat.  Bank  v.  Hoch, 
89  Pa.  St.  324,  33  Am.  Rep.  769. 

7.  Isham  v.  Post,  141  N.  Y.  100.  See  also 
Milwaukee  Nat.  Bank  v.  Citv  Bank,  103  U.  S. 
668. 

8.  Ward  v.  Johnson,  95  111.  215.  See  Ahl 
v.  Rhoads,  84  Pa.  St.  319. 
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(7)  Prohibition  on  General  Trading  and  Speculation. — A  bank  may  not 
enter  into  other  and  alien  lines  of  business,  nor  deal  in  properties  or  stocks 
which  it  has  taken  otherwise  than  as  security  for  bona  fide  indebtedness.1 

2.  Collections— a.  The  Bank's  Agency  to  Collect— (i)  Collecting  Com- 
mercial Paper  an  Incident  of  Banking. — Collecting  commercial  paper  is  a 
necessary  incident  to  the  transaction  of  a  banking  business,2  and  with  the 
growth  of  commerce  has  become  an  important  department  of  every  banking 
institution. 

(2)  Consideration  of  Contract  to  Collect. — The  contract  to  collect  is  sup- 
ported by  a  sufficient  consideration,  whether  a  collection  charge,  termed 
exchange,  be  made  or  not,  for  the  bank  furnishing  the  accommodation  derives 
benefit  from  the  transaction  in  the  use  for  a  brief  time  of  the  money  collected, 
the  advantage  to  it  of  interchanging  currency  at  remote  points  without  cost  to 
itself,  and  the  development  of  its  business  by  serving  the  convenience  of  its 
customers.  It  follows,  therefore,  that  a  bank  does  not  escape  responsibility 
for  its  negligence  in  the  performance  of  this  duty  by  the  claim  that  the  service 
was  rendered  as  a  gratuity.3 


1.  See  Planters'  Bank  v.  Sharp,  6  How.  (U. 
S.)  322- 

Buying.  Selling,  and  Exchanging  Stocks  is  no 

part  of  a  legitimate  banking  business.  Char- 
lotte First  Nat.  Bank  v.  National  Exch.  Bank, 
39  Md.  600;  Weckler  v.  Hagerstown  First 
Nat.  Bank,  42  Md.  582,  20  Am.  Rep.  95; 
Sackett's  Harbor  Bank  v.  Lewis  County  Bank, 
11  Barb.  (N.  Y.)  213;  Franklin  Bank  v.  Com- 
mercial Bank,  36  Ohio  St.  350,  38  Am.  Rep. 
594- 

A  bank  has  no  implied  authority  to  sub- 
scribe for  or  purchase  stock  in  other  corpora- 
tions. Charlotte  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  122;  Franklin  Co.  v. 
Lewiston  Saw  Inst.,  68  Me.  43;  28  Am.  Rep. 
9;  Nassau  Bank  v.  Jones,  95  N.  Y.  115,  47 
Am.  Rep.  14;  Bank  of  Commerce  v.  Hart,  37 
Neb.  197,  40  Am.  St.  Rep.  479. 

Banking  associations  organized  under  the 
New  York  Act  of  1838  may  not  purchase  stocks 
for  the  purpose  of  selling  them  for  profit,  or 
as  a  means  of  raising  money,  except  when 
such  stocks  have  been  received  in  good  faith 
as  security  for  a  loan  by  or  a  debt  to  such  as- 
sociation, or  when  taken  in  payment  of  such 
debt.  Talmage  v.  Pell,  7  N.  Y.  328;  Bank 
Com'rs  v.  St.  Lawrence  Bank,  7  N.  Y.  513; 
Tracy  v.  Talmage,  14  N.  Y.  162,  67  Am.  Dec. 
132.  See  also  Leavitt  v.  Yates,  4  Edw.  Ch. 
(N.  Y.)  166;  Comstockf.  Willoughby,  Hill 
&  D.  Supp.  (N.  Y.)  271. 

A  savings  bank  may  not  legally  bind  itself 
by  contracts  made  for  the  purchase  or  sale  in 
a  speculative  way  of  stocks  which  may  be 
subject  to  the  risk  of  gain  or  loss.  Such  acts 
are  ultra  vires.  Jemison  v.  Citizens'  Sav. 
Bank,  122  N.  Y.  135,  19  Am.  St.  Rep.  482. 
See  also  Sistare  t'.'Best,  88  N.  Y.  527.  See 
the  titles  Savings  Baxks;  Ultra  Vires. 

When  a  Eank  may  Deal  in  Its  Own  Stock. — 
Where,  from  the  course  of  its  business,  the 
capital  of  a  bank  cannot  be  usefully  employed 
in  loans>  it  may  be  applied  to  the  purchase  of 
its  own  stock,  and  on  the  resale  of  such  stock 
the  stockholders  have  no  right  to  a  preference 
in  the  purchase,  nor  can  the  directors  be 
deemed  trustees,  and,  on  that  ground,  re- 


stricted from  the  purchase  of  the  stock.  Hart- 
ridge  v.  Rockwell,  R.  M.  Charlt.  (Ga.)  260. 

Buying  and  Selling  Land. — A  bank  may  not 
buy  land  to  sell  again.  State  Bank  v.  Niles, 
1  Dougl.  (Mich.)  401,  41  Am.  Dec.  575. 

But  in  State  Bank,  etc.,  v.  Poitiaux,  3  Rand. 
(Va.)  136,  15  Am.  Dec.  706,  it  was  held  that 
where  a  bank  was  authorized  to  hold  only  so 
much  real  property  as  should  be  necessary  for 
its  immediate  accommodation,  it  might  pur- 
chase more  land  than  was  needed  for  the  erec- 
tion of  a  banking  house,  build  fireproof  houses 
(for  the  greater  security  of  the  building)  on 
so  much  as  was  not  necessary  for  the  banking 
house,  and  sell  them  out  to  third  persons. 

2.  The  Power  to  Collect  need  Not  be  Expressly 
Granted. — Tyson  v.  State  Bank,  6  Blackf. 
(Ind.)  225,  38  Am.  Dec.  139;  Smedes  v.  Utica 
Bank,  20  Johns.  (N  Y.)  372;  Yerkes  v.  Na- 
tional Bank,  69  N.  Y.  386,  25  Am.  Rep.  208; 
Keyes  v.  Hardin  Bank,  52  Mo.  App.  323  ;  Jock- 
usch  v.  Towsey,  51  Tex.  129;  City  Nat.  Bank 
v.  Martin,  70  Tex.  643,  8  Am.  St.  Rep.  632 ; 
Mound  City  Paint,  etc.,  Co.  v.  Commercial 
Nat.  Bank,  4  Utah  353. 

Where  a  bank  is  authorized  by  its  charter 
to  deal  in  bills  of  exchange,  and  to  discount 
notes  made  negotiable  and  payable  at  the 
bank,  with  two  or  more  good  and  sufficient 
securities,  it  may  undertake  to  collect  bills 
of  exchange  on  other  places,  the  restriction 
extending  only  to  promissory  notes.  Branch 
Bank  v.  Knox,  1  Ala.  148. 

3.  Consideration. — Exchange  Nat.  Bank  v. 
New  York  Third  Nat.  Bank,  112  U.  S.  2S8; 
Mechanics'  Bank  v.  Merchants'  Bank,  6  Met. 
(Mass.)  13;  Titus  v.  Mechanics'  Nat.  Bank, 
35  N.  J.  L.  588;  Indig  v.  National  City  Bank, 
16  Hun  (N.  Y. )  200 ;  Smedes  v.  Utica  Bank,  20 
Johns.  (N.  Y.)  382;  Utica  Bank  v.  M'Kins- 
ter,  11  Wend.  (N.  Y.)  473;  Curtis  v.  Leavitt. 
15  N.  Y.  167;  Allen  v.  Merchants'  Bank,  22 
Wend.  (N.  Y.)  215,  34  Am.  Dec.  289;  New 
Hanover  Bank  v.  Kenan,  76  N.  Car.  340; 
Reeves  v.  State  Bank,  8  Ohio  St.  465;  Galli- 
polis  First  Nat.  Bank  v.  Butler,  41  Ohio  St. 
519,  52  Am.  Rep.  94;  Merchants'  Nat.  Bank 
v.  Goodman,  109  Pa.  St.  426,  58  Am.  Rep. 
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(3)  Anthorjty  of t lie  Bank  to  Receive  Payment — (a)  Generally. — A  bank  at  which 
a  negotiable  bill  or  note  is  deposited  for  collection  is  the  agent  of  the  holder 
or  depositor,1  and  has  authority  to  receive  the  money  at  maturity,  and  this 
authority  continues  after  maturity  so  long  as  the  note  or  bill  remains  at  the 
bank.2 

(b)  Paper  Payable  at  a  Particular  Bank — "<i.  Bank  as  Payee's  Agent. — The  fact 
that  the  maker  or  drawer  of  a  note  or  bill  has  caused  it  to  be  payable  at  a 
particular  bank  does  not  constitute  the  bank  the  agent  of  the  payee  of  the 
paper  to  receive  the  money;  the  payee  chooses  his  own  agents,  and  may  send 
the  item  to  the  bank  designated  therein,  or  to  any  other,  as  he  prefers.3 

bb.  Bank  as  Maker's  or  Acceptor's  Agent. — Whether  making  a  note  or  bill 
payable  at  a  particular  bank  is  equivalent  to  a  request  by  the  payer  to  pay  it 
out  of  his  funds  on  deposit,  or  amounts  to  an  appropriation  of  the  deposit  for 
that  purpose,  is  an  unsettled  question.  Some  authorities  hold  that  in  such  a 
case  the  bank  has  authority,  upon  the  presentation  of  the  note  at  maturity, 
to  apply  funds  on  deposit  belonging  to  the  maker  or  acceptor  in  payment  of 
the  instrument.4    Another  group  of  cases  denies  the  banker's  authority  to  do 


728;  Halls  v.  State  Bank,  3  Rich.  L.  (S.  Car.) 
366;  Thompson  v.  State  Bank,  3  Hill  L.  (S. 
Car.)  77,  30  Am.  Dec.  354. 

1.  Ward  v.  Smith,  7  Wall.  (U.  S.)'45i ;  Haz- 
lett  v.  Commercial  Nat.  Bank,  132  Pa.  St.  118. 

2.  Alley  v.  Rogers,  19  Gratt.  (Va.)  366. 

3.  Bank  Named  as  Place  of'  Payment  Not 
Payee's  Agent. — Sebag  v.  Abitbol,  4  M.  &  S. 
462  ;  Turner  v.  Harden,  4  B.  &  C.  1,  10  E.  C.  L. 
259.  Ward  v.  Smith,  7  Wall.  (U.S.)  447;  Wood 
v.  Merchants'  Sav.  L.  &  T.  Co.,  41  111.  267; 
Caldwell  v.  Evans,  5  Bush  (Kv.)  380,  96  Am. 
Dec.  358;  Pease  v.  Warren,  29  Mich.  9,  18 
Am.  Rep.  58;  Adams  v.  Hackensack  Imp. 
Commission,  44  N.  J.  L.  638,  43  Am.  Rep. 
406,  2  Am.  &  Eng.  Corp.  Cas.  291  ;  Wil- 
liamsport  Gas  Co.  v.  Pinkerton,  95  Pa.  St. 
62;  Grissom  v.  Commercial  Nat.  Bank,  87 
Tenn.  350,  10  Am.  St.  Rep.  669,  686. 

In  Adams?'.  Hackensack  Imp. Commission, 
44  N.  J.  L.  638,  43  Am.  Rep.  406,  2  Am.  & 
Eng.  Corp.  Cas.  291,  the  court,  by  Depue,  J., 
said  :  "  The  naming  of  a  bank  in  a  promissory 
note  as  the  place  of  payment  does  not  make 
the  banking  association  an  agent  for  the  col- 
lection of  the  note  or  the  receipt  of  the  money. 
No  power,  authority,  or  duty  is  thereby  con- 
ferred upon  the  banker  in  reference  to  the 
note,  and  the  debtor  cannot  make  the  banker 
the  agent  of  the  holder  by  simply  depositing 
with  him  the  funds  to  pay  it  with.  Unless 
the  banker  has  been  made  the  agent  of  the 
holder  by  the  indorsement  of  the  paper  or  the 
deposit  of  it  for  collection,  any  money  which 
the  banker  receives  to  apply'in  pavrrient  of  it 
will  be  deemed  to  have  been  taken  by  him  as 
the  agent  of  the  payor." 

A  Contrary  Conclusion  was  reached  in  Lazier 
v.  Horan,  55  Iowa  75,  39  Am.  Rep  167.  It 
was  held  in  that  case  that  where  a  note  was 
payable  at  a  bank,  and  its  maker,  at  maturity, 
deposited  in  the  bank  the  amount  of  the  note, 
to  be  applied  to  its  payment  when  presented, 
hut  the  note  was  not  presented,  and  the  bank 
afterwards  failed,  the  facts  constituted  a  com- 
plete defense  to  an  action  on  the  note.  In 
this  case  the  court  admitted  that  no  authority 
could  be  found  adjudicating  the  proposition 


determined.  They  proceeded  upon  the  au- 
thority of  Story  on  Promissory  Notes,  §228, 
and  dicta  more  or  less  in  point  from  the  fol- 
lowing cases:  Rhodes  v.  Gent,  5  B.  &  Aid. 
244,  7^E.  C.  L.  S4;  Wallace  v.  M'Connell,  13 
Pet.  (U.S.)  136;  Nichols  v.  Pool,  2  Jones  L. 
(N.  Car.)  23;  Fitler  v.  Beckley,  2  W.  &  S. 
(Pa.)  458;  Armistead  v.  Armistead,  10  Leic;h 
(Va.)  536. 

In  the  case  of  Callanan  v.  Williams,  71 
Iowa  363,  the  court,  while  recognizing  the 
rule  of  Lazier  v.  Horan,  55  Iowa  75,  39  Am. 
Rep.  167,  refused  to  extend  the  doctrine  to 
notes  payable  at  a  place  which  was  not  strictly 
a  bank. 

4.  Kymer  v.  Laurie,  18  L.  J.  Q,.  B.  218; 
Robarts  v.  Tucker,  16  B.  560,  71  E.  C.  L. 
560;  Forster  :•.  Clements,  2  Campb.  17;  Bed- 
ford Bank  v.  Acoam,  125  Ind.  584,  21  Am.  St. 
Rep.  258,  distinguishing  Scott  v.  Shirk,  60 
Ind.  160;  y£tna  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
314;  Griffin  v.  Rice,  1  Hilt.  (N.  Y.)  1S4.  See 
also  Lazier  v.  Horan,  55  Iowa 75,  39  Am.  Rep. 
167;  Adams  v.  Hackensack  Imp.  Commis- 
sion, 44  N.  J.  L.  638,  43  Am.  Rep.  406,  2  Am. 
&'  Enrr.  Corp.  Cas.  291 ;  Indie:  "••  National 
City  ^ank,  80  N.  Y.  106;  Thatcher  v.  State 
Bank,  5  Sandf.  (N.  Y.)  121. 

In  Robarts  v.  Tucker,  16  Q.  B.  560,  71  E. 
C.  L.  560,  Parke,  B.,  said  :  "  If  this  were  the 
ordinary  case  of  an  acceptance  made  payable 
at  a  banker's,  there  can  be  no  question  that 
making  the  acceptance  payable  there  is  tan- 
tamount to  an  order  on  the  part  of  the  acceptor 
to  the  banker  to  pay  the  bill  to  the  person 
who  is,  according  to  the  law  merchant,  capa- 
ble of  giving  a  good  discharge  for  the  hill." 

Whether  the  Bank  must  Make  the  Application. 
— In  Bedford  Bank  -'.  Acoam,  125  Ind.  584, 
21  Am.  St.  Rep.  25S,  the  court,  by  Mitchell, 
J.,  said:  "Many  well-considered  cases  go  to 
the  full  extent  of  holding  that  a  note  payable 
at  a  banking  house  is  in  effect  the  equivalent 
of  a  check  or  draft  on  the  bank  in  favor  of  the 
holder  of  the  note,  and  that  the  bank  is  in  de- 
fault if  it  allows  the  paper  to  go  to  protest,  in 
case  the  maker  has  money  due  him  from  the 
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so  in  the  absence  of  a  special  authorization.1 

(o)  Must  Accept  Only  Money  in  Payment. — The  obligation  to  collect  requires  the 
bank  to  accept  only  money  in  payment.  If,  in  lieu  of  money,  it  accepts  a 
cashier's  draft,  or  something  else,  it  does  so  at  its  peril.2 

(4)  Termination  of  Agency — (a)  Eight  to  Revoke. — The  holder  of  the  paper, 


bank  on  account,  generally  applicable  to  the 
payment  of  drafts  or  checks.  Commercial 
Nat.  Bank  v,  Henninger,  105  Pa.  St.  496;  In- 
dig  v.  National  City  Bank,  80  N.  Y.  100; 
/Etna  Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314.  *  *  * 
While  we  are  not  inclined  to  the  view  that  a 
promissory  note,  negotiable  and  payable  at  a 
bank  in  this  state, is  inall  respects  theequivalent 
of  a  check  drawn  by  the  maker  against  a  fund 
on  deposit  in  the  bank,  so  as  to  require  the 
banker  to  pay  the  note  on  presentation  out  of 
funds  applicable  to  that  purpose,  we  can  con- 
ceive of  no  valid  reason  why  a  note  or  bill  thus 
drawn  should  not  be  held  to  authorize  the 
banker  to  pay,  and  thereby  become  subrogated 
to  all  the  rights  of  the  holder  to  the  same  extent 
as  if  it  had  purchased  the  paper  after  maturity. 
One  who  has  drawn  a  note  or  bill  payable  at 
a  bank  must  have  done  so  for  some  purpose, 
and  he  cannot  be  heard  to  say,  after  his  banker 
has  paid  a  just  debt  for  which  he  had  given 
a  note,  to  which  the  maker  claims  no  defense, 
that  the  payment  was  wholly  voluntary  and 
unauthorized."  It  will  be  seen,  on  examin- 
ing the  cases  cited  by  the  court  in  support  of 
the  proposition  that  the  bank  is  required  to 
apply  funds  on  deposit  with  it  in  payment  of 
such  instruments,  that  they  do  not,  at  least  so 
far  as  actual  adjudication  goes,  sustain  the 
proposition. 

Where  Maker  Directs  Bank  Not  to  Pay. — A 
bank  is  not  authorized  to  pay  a  note  of  its  de- 
positor made  payable  at  the  bank  and  charge 
him  with  the  amount  thereof,  where  the  de- 
positor, before  the  maturity  of  the  note,  has 
notified  the  bank  not  to  pay  it.  Egerton  v. 
Fulton  Nat.  Bank,  43  How.  Pr.  (N.  Y.  Super. 
Ct.)  216.  But  see  German  Nat.  Bank  v. 
Foreman,  138  Pa.  St.  474,  21  Am.  St.  Rep. 
908,  where  the  bank  was  the  actual  holder  of 
the  instrument. 

Forged  Instrument. — Where  a  bill  held  under 
a  forged  indorsement  is  accepted  by  the 
drawee  payable  at  a  bank, the  bankers  can- 
not, after  payment,  charge  the  drawee's  ac- 
count with  the  amount.  Robarts  v.  Tucker, 
16       B.  560,  71  E.  C.  L.  560. 

Advance  of  Money  by  the  Bank. — A  bank  at 
which  a  promissory  note  was  made  payable 
received  it  from  the  holder  for  collection,  and, 
having  an  account  with  the  maker,  which 
•was  not,  however,  good  for  the  amount, 
charged  it  to  him,  and  paid  it  to  the  holder, 
at  the  same  time  placing  upon  it  a  canceling 
mark,  which,  by  the  practice  of  the  bank,  only 
denoted  that  it  was  charged.  In  a  suit  on  the 
note  by  the  bank,  as  indorsee,  against  the 
maker,  it  was  held  that  it  was  a  subsisting 
security  in  the  hands  of  the  plaintiff,  and  au- 
thorized a  recovery,  although  the  note  was 
made  for  the  accommodation  of  an  indorser 
upon  it  who  was  cashier  of  the  bank  at  which  it 


was  payable,  and  who  had  promised  the  maker 
to  provide  for  it.  Watervliet  Bank  v.  White, 
1  Den.  (N.  Y.)  608. 

Discussion  of  Authorities. — Several  cases  have 
been  customarily  cited  in  support  of  the 
doctrine  announced  in  the  text,  which  seem 
not  to  be  directly  in  point.  Thus,  in  Mande- 
ville  v.  Union  Bank,  9  Cranch  (U.  S.)  9,  it 
was  held  that,  by  making  a  note  "negotiable" 
at  a  certain  bank,  the  maker  authorizes  the 
bank  to  advance  on  his  credit  to  the  holder  of 
the  note  the  amount  thereof;  and  that,  when 
the  bank  has  discounted  the  note,  it  may  re- 
cover the  amount  from  the  maker,  who  cannot 
defeat  a  recovery  by  offsets  against  the  payee, 
even  in  a  jurisdiction  where,  by  statute,  the 
maker  of  a  promissory  note  may  offset 
against  the  assignee  claims  acquired  before 
notice  of  the  assignment,  since  the  terms  of 
the  note  amount  to  a  waiver  of  the  right  to 
offset. 

In  the  Pennsylvania  cases,  German  Nat. 
Bank  v.  Foreman,  138  Pa.  St.  474,  21  Am.  St. 
Rep.  908;  Commercial  Nat.  Bank  v.  Henning- 
er, 105  Pa.  St.  496,  which  are  sometimes  re- 
lied on  to  support  the  doctrine,  the  bank  had 
discounted,  and  was  itself  the  holder  of  the 
notes  at  the  maturity  thereof,  and  its  applica- 
tion of  the  maker's  funds  in  payment  was  an 
exercise  of  its  right  of  set-off,  it  being  itself 
the  debtor.  See  infra,  this  section,  Deposits 
— Bank's  Lien  or  Set-off. 

The  same  remarks  apply  to  the  case  of 
Home  Nat.  Bank  v.  Newton,  8  111.  App.  563. 
Whatever  might  otherwise  be  the  weight  of 
the  dicta  contained  in  the  opinion  in  this  case, 
they  can  be  of  no  force  in  view  of  the  contrary 
doctrine  laid  down  by  the  Supreme  Court  of 
the  same  state.  See  Ridgely  Nat.  Bank  v. 
Patton,  109  III.479;  Wood  v.  Merchants'  Sav. 
L.  &  T.  Co.,  41  111.  267. 
.  1.  Wood  v.  Merchants'  Sav.  L.  &  T.  Co.,  41 
111.  267;  Ridgely  Nat.  Bank  v.  Patton,  109 
111.  479;  National  Exch.  Bank  v.  National 
Bank  of  North  America,  132  Mass.  151;  Gris- 
som  v.  Commercial  Nat.  Bank,  87  Tenn.  350, 
10  Am.  St.  Rep.  669,  where  all  the  authorities 
on  both  sides  of  the  question  are  full}'  and 
ably  discussed  and  weighed.  See  also  Gor- 
don v.  Muchler,  34  La.  Ann.  604;  Citizens' 
Bank  v.  Carson,  32  Mo.  191. 

2.  May  Accept  Only  Money  in  Payment. — 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  (U.  S.) 
252;  Ward  v.  Smith,  7  Wall.  (U.  S.)  447; 
Graydon  v.  Patterson,  13  Iowa  256;  Commcr- 
cial  Bank  v.  Union  Bank,  11  N.  Y.  203;  Mc- 
Culloch  v.  McKee,  16  Pa.  St.  289;  Merchants' 
Nat.  Bank  v.  Goodman,  109  Pa.  St.  422,  58  Am. 
Rep.  728;  Pittsburgh  Fifth  Nat.  Bank  -•.  Ash- 
worth,  123  Pa.  St.  212  ;  Hazlett  v.  Commercial 
Nat.  Bank,  132  Pa.  St.  118;  Donogh  v.  Gilles- 
pie, 21  Ont.  App.  292.  See  also  the  title 
Agency,  vol.  1,  p.  1027. 
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or  the  bank  forwarding  it  for  collection,  may  revoke  this  agency  at  any  time.: 
(b)  Insolvency  of  Bank  as  Termination. — Indeed,  it  has  been  held  that  the  insolvency 
of  the  bank  holding  the  paper  for  collection  terminates  the  agency  ipso  facto* 
the  general  power  to  collect,  like  the  other  powers  of  the  bank,  ceasing  when 
the  bank  suspends.  If  the  receiver  or  assignee  makes  collections  of  paper 
received  before  the  act  of  insolvency,  he  acts  as  trustee  for  the  owner,  and 
holds  the  proceeds  charged  with  the  trust  to  repay  in  full.3 

b.  Bank's  Duties  and  Liabilities  in  Making  Collections — (i) 
General  Statement — Skill  and  Diligence  Required. — The  acceptance  of  the 
contract  to  collect  binds  the  bank  to  the  exercise  of  reasonable  skill  and  ordi- 
nary diligence  in  making  the  collection  and  protecting  the  interests  of  its 
depositor.4 


1.  Right  to  Revoke  the  Agency. — Crown  Point 
First  Nat.  Bank  v.  Richmond  First  Nat.  Bank, 
76  Ind.  561,  40  Am.  Rep.  261,  citing  Scott  v. 
Ocean  Bank,  23  N.  Y.  289;  Levi  v.  National 
Bank,  5  Dill.  (U.  S.)  104;  Johnson  v.  Barney,  1 
Iowa  531.  See  Manufacturers'  Nat.  Bank  v. 
Continental  Bank,  148  Mass.  553,  12  Am.  St. 
Rep.  598;  Reeves  v.  State  Bank,  8  Ohio  St. 
465;  Freeman's  Nat.  Bank  v.  National  Tube 
Works  Co.,  151  Mass.  413,  21  Am.  St.  Rep.  461. 
See  the  title  Agency,  vol.  1,  p.  1216. 

Depositor's  Right  to  Withdraw  Paper  after 
Credit. — If  paper  is  deposited  with  a  bank  for 
collection,  and,  according  to  custom,  the 
amount  is  credited  to  the  depositor  so  that  he 
may  draw  against  it,  the  depositor  cannot  after- 
wards reclaim  the  paper,  even  though  the 
bank  might  have  charged  the  amount  if  it 
had  not  been  paid.  Flannery  v.  Coates,  80 
Mo.  444. 

2.  Insolvency  of  Bank  as  Revocation. — See 

Audenried  v.  Betteley,  S  Allen  (Mass.)  302; 
Crown  Point  First  Nat.  Bank  v.  Richmond 
First  Nat.  Bank,  76  Ind.  561,  40  Am.  Rep. 
261 ;  Manufacturers'  Nat.  Bank  v.  Continen- 
tal Bank,  148  Mass.  553,  12  Am.  St.  Rep.  598; 
Tockusch  v.  Towsey,  51  Tex.  129.  See  also 
the  title  Agency,  vol.  1,  p.  1227. 

3.  Henderson  v.  O'Connor,  106  Cal.  385; 
Lamb  v.  Morris,  118  Ind.  179;  National 
Butchers',  etc.,  Bank  v.  Hubbell,  117  N.  Y. 
384,  15  Am.  St.  Rep.  515;  Tyson  v.  Western 
Nat.  Bank,  77  Md.  412. 

4.  Reasonable  Skill  and  Ordinary  Diligence.— 
German  Nat.  Bank  v.  Burns,  12  Colo.  539,  13 
Am.  St.  Rep.  247;  Merchants',  etc.,  Bank  v. 
Stafford  Nat.  Bank,  44  Conn.  565;  Fabens  v. 
Mercantile  Bank,  23  Pick.  (Mass.)  330,  34 
Am.  Dec.  59;  Isham  v.  Post,  141  N.  Y.  ioio, 
38  Am.  St.  Rep.  766;  Thompson  v.  State 
Bank,  3  Hill  L.  (S.  Car.)  77,  30  Am.  D,ec.  354. 
See  the  title  Agency,  vol.  1,  p.  1063  ct  seq.^ 

Reasonable  skill,  such  as  the  law  requires, 
is  that  ordinarily  possessed  and  exercised  by 
persons  of  common  capacity  engaged  in  the 
same  business  or  employment.  Ordinary 
diligence  is  that  which  persons  of  common 
prudence  are  accustomed  to  use  about  their 
own  business  and  affairs.  Tiernan  v.  Com- 
mercial Bank,  7  How.  (Miss.)  648,  40  Am. 
Dec.  83. 

A  bank  is  not  responsible  for  a  mere  error 
of  judgment,  especially  when  it  has  been  left 
to  act  without  instructions.  Sahlien  v.  Lon- 
oke Bank,  90  Tenn.  221. 


Duty  to  Transmit  Instructions  to  Correspondent 

Bank. — Where  bankers  at  A  received  for  col- 
lection a  note  payable  at  B,  and  were  notified 
that  there  were  two  persons  of  the  same  name 
as  the  indorser,  one  residing  at  A  and  the 
other  at  B,  and  that  the  latter  was  the  in- 
dorser, there  being  nothing  on  the  face  of  the 
note  to  show  this,  it  was  held  that  it  was 
their  duty  to  transmit  these  instructions  to 
their  correspondents  at  B,  upon  sending  the 
note  to  them  for  collection,  and  that  no  cus- 
tom could  absolve  thein  from  this  duty,  which 
was  of  the  very  essence  of  their  undertaking, 
namely,  the  fixing  of  the  indorser's  liability.. 
Borup  v.  Nininger.  5  Minn.  523. 

Duty  to  Follow  Instructions. — The  obligation 
of  the  bank  may  be  modified  by  special  in- 
structions received  from  its  principal,  it  being 
the  duty  of  the  bank  to  follow  the  instruc- 
tions given,  and,  in  the  event  of  loss  from  its 
failure  to  do  so,  it  will  be  liable.  Milwaukee 
Nat.  Bank  v.  City  Bank,  103  U.  S.  668;  Mo- 
bile Bank  v.  Huggins,  3  Ala.  206;  Central 
Georgia  Bank  v.  Cleveland  Nat.  Bank,  59 
Ga.  667;  Butts  v.  Phelps,  90  Mo.  670;  Tex- 
arkana  First  Nat.  Bank  v.  Munzesheimer 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep.  428. 
See  also  the  title  Agency,  vol.  1,  p.  1058. 

Proof  of  Negligence. — In  a  suit  against  a  bank 
for  negligence  in  connection  with  its  collec- 
tion business,  the  plaintiff  must  prove  in  what 
particulars  the  bank  was  negligent.  If  the 
bank  has  used  the  customary  and  reasonable 
methods,  it  is  without  fault.  Nidig  v.  National 
City  Bank,  59  How.  Pr.  (N.  Y.  Ct.  App.)  10. 
See  Sahlien  v.  Lonoke  Bank,  90  Tenn.  221. 

Interest  on  Amount  Collected  before  Due. — In 
Ide  -•.  Bremer  County  Bank,  73  Iowa  58,  the 
plaintiff  deposited  for  collection  a  certificate 
of  deposit  on  an  Illinois  bank,  payable  on 
demand,  but  bearing  interest  after  six  months. 
He  gave  no  instructions  as  to  the  time  of  col- 
lection, but  took  a  receipt  from  the  bank  re- 
citing that  collection  was  to  be  made  when 
due.  The  bank  made  the  collection  at  once. 
It  was  held  that  this  did  not  render  it  liable  for 
the  six  months'  interest. 

Diligence  in  Making  Inquiries  for  Draft  Not 
Heard  from. — Where  a  bank  which  received  a 
draft  for  collection  sent  it  at  once  to  a  distant 
bank  to  be  collected,  and  the  letter  containing 
the  draft  never  reached  the  second  bank,  it 
was  held  that  the  first  bank  was  liable  to  the 
depositor  for  negligence  in  failing  to  make 
any  inquiries  about  the  draft  for  a  period  of  a 
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(2)  Duty  as  to  Presentment,  Demand,  Protest,  and  Notice. — The  bank  must 
use  due  diligence  in  making  prompt  presentment,  demand,  and  protest,  in 
giving  notice  of  dishonor,  and  in  taking  whatever  steps  are  necessary  to  protect 
;ts  customers'  rights,  or  it  will  be  liable  for  loss.1 


month  after  it  was  forwarded,  whereby  the 
amount  of  the  draft  was  lost,  although  in  the 
meantime  it  supposed  that  the  draft  had  been 
received  by  the  second  bank  and  regularly 
paid.  Trinidad  First  Nat.  Bank  v.  Denver 
First  Nat.  Bank,  4  Dill.  (U.  S.)  290. 

Payment  by  Maker  to  Indorser  No  Defense. — 
In  an  action  against  bankers  to  recover  dam- 
ages for  their  neglect  to  present  a  note  sent 
to  them  for  collection,  it  appeared  that  before 
the  maturity  of  the  note,  the  maker,  who  was 
indebted  to  the  indorsers,  paid  them  a  part 
of  the  amount  of  the  note  upon  their  promise 
to  pay  the  note  at  maturity  and  to  give  him 
further  credit,  but  that  this  transaction  was 
unknown  to  the  other  parties.  It  was  held 
ihat  this  payment  was  not  available  as  a  de- 
fense pro  tan  to  in  favor  of  the  collecting 
agents,  it  not  being  a  payment  for  the  use  or 
benefit  of  the  holder  of  the  note.  Coghlan 
v.  Dinsmore,  9  Bosw.  (N.  Y.)  453. 

1.  Presentment.  Demand,  etc. — England. — 
Boddington  v.  Schlencker,  4  B.  &  Ad.  752,  24 
E.  C.  L.  153. 

United  States. — National  Bank  of  Com- 
merce v.  Merchants'  Nat.  Bank,  91  U.  S.  92; 
Exchange  Nat.  Bank  v.  New  York  Third 
Nat.  Bank,  112  U.  S.  276 ;  Trinidad  First  Nat. 
Bank  v.  Denver  First  Nat.  Bank,  4  Dill.  (U. 
S.)  290. 

Alabama. — Branch  of  State  Bank  v.  Knox, 
1  Ala.  148;  Mobile  Bank  v.  Huggins,  3  Ala.  206. 

Colorado. — German  Nat.  Bank  v.  Burns,  12 
Colo.  539,  13  Am.  St.  Rep.  247. 

Connecticut.  —  Merchants',  etc.,  Bank  v. 
Stafford  Nat.  Bank,  44  Conn.  564. 

Georgia. — State  Nat.  Bank  v.  Henderson, 
46  Ga.  487,  12  Am.  Rep.  590. 

Indiana. — American  Express  Co.  v.  Haire, 
21  Ind.  4,  83  Am.  Dec.  334;  Tyson  v.  State 
Bank,  6  Blackf.  (Ind.)  225,  38  Am.  Dec.  139; 
Chapman  v.  McCrea,  63  Ind.  360;  Locke  v. 
Merchants'  Nat.  Bank,  66  Ind.  353. 

Kansas. — Lindsborg  Bank  v.  Ober,  31  Kan. 
599- 

Louisiana. — Moore  v.  State  Nat.  Bank,  44 
La.  Ann.  99;  Armington  v.  Gas  Light,  etc., 
Co.,  15  La.  414,  35  Am.  Dec.  205. 

Massachusetts. — Dorchester,  etc.,  Bank  v. 
New  England  Bank,  1  Cush.  (Mass.)  186; 
Warren  Bank  v.  Suffolk  Bank,  10  Cush. 
(Mass.)  582;  Fabens  v.  Mercantile  Bank,  23 
Pick.  (Mass.)  330,  34  Am.  Dec.  59. 

Minnesota. — Westw.  St.  Paul  Nat.  Bank,  54 
Minn.  466;  Tagger  v.  National  German-Amer- 
ican Bank,  53  Minn.  386. 

Mississippi. — Capitol  State  Bank  v.  Lane, 
52  Miss.  677. 

Nebraska. — Steele  v.  Russell,  5  Neb.  211. 

New  Jersey. — Davey  v.  Jones,  42  N.  J.  L. 
28,  36  Am.  Rep.  505. 

Ne-w  York. — McKinster  v.  Utica  Bank,  9 
Wend.  (N.  Y.)  46:  Montgomery  County  Bank 
v.  Albany  Citv  Bank,  7  N.  Y.  460;  Walker  v. 
State  Bank,  9  N.  Y.  582;  Beale  v.  Parrish,  20 


N.  Y.  407,  75  Am.  Dec.  414;  Meadville  First 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank,  77 
N.  Y.  320,  33  Am.  Rep.  618. 

North  Carolina. — New  Hanover  Bank  v. 
Kenan,  76  N.  Car.  340. 

Pennsylvania. — Hazlett  v.  Commercial  Nat. 
Bank,  132  Pa.  St.  118. 

South  Carolina. — Thompson  v.  State  Bank, 
3  Hill  L.  (S.  Car.)  77,  30  Am.  Dec.  354. 

Texas. — Diamond  Mill  Co.  v.  Groesbeeck 
Nat.  Bank  (Tex.  1894),  29  S.  W.  Rep.  170, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  in  et  seq. 

An  agent  employed  in  negotiating  bills  of 
exchange  is  bound,  first,  to  endeavor  to  pro- 
cure acceptance;  second,  on  refusal,  to  pro- 
test for  nonacceptance ;  third,  to  advise  the 
remitter  of  the  receipt,  acceptance,  or  pro- 
testing; and  fourth,  to  advise  any  third  per- 
son that  is  concerned,  and  all  this  without  any 
delay.  Chitty  on  Bills  (13th  Am.  ed.)  *36, 
citing  Beawes's  Lex  Mercatoria  431 ;  Paleyon 
Principal  and  Agent  6. 

Collecting  Bank  Occupies  the  Position  of  a 
Holder. — In  Bartlett  v.  Isbell,  31  Conn.  296, 
83  Am.  Dec.  146,  the  court,  by  Butler,  J., 
said:  "The  unrestrained  and  convenient  use 
and  circulation  of  negotiable  paper  requires 
that  the  owners  be  permitted  to  intrust  it  for 
collection  to  distant  banks  or  other  agents, 
who  cannot  act  under  their  immediate  direc- 
tion or  information,  and  who  must  be  clothed 
with  power  to  do  all  acts  necessary  to  collect 
the  note  or  charge  the  indorser  in  case  of  dis- 
honor. Such  agents  are  recognized  in  the 
law  as  '  holders  for  collection  ; '  for  all  the  pur- 
poses of  demand  and  notice,  and  the  exercise 
of  due  diligence  after  dishonor,  they  are 
'  holders  '  of  the  note,  and  the  law  imposes 
upon  them  the  duty  of  doing  all  that  the 
owner  would  be  required  to  do  for  the  pro- 
tection of  his  rights,  and  makes  them  liable 
over  to  the  owner  for  default  in  that  duty." 

Presentment  for  Acceptance. — Even  though 
presentment  for  acceptance  is  not  essential  to 
charge  the  drawer  and  indorsers,  as  in  the 
case  of  a  bill  of  exchange  payable  at  a  day 
certain,  yet  it  is  the  duty  of  the  collecting 
bank  to  present  the  bill  for  acceptance  without 
delay,  and  to  give  immediate  notice  of  refusal 
to  accept.  Allen  v.  Suydam,  20.  Wend.  (N. 
Y.)  321,  32  Am.  Dec.  555;  Exchange  Nat. 
Bank  v.  New  York  Third 'Nat.  Bank,  112  U 
S.  290.  See  Meadville  First  Nat.  Bank  v. 
New  York  Fourth  Nat.  Bank,  77  N.  Y.  320. 

Unequivocal  Acceptance  in  Terms  of  Address. 
— It  is  the  duty  of  a  bank  which  receives  for 
collection  a  bill  of  exchange  to  use  due  dili- 
gence in  presenting  the  same  for  acceptance, 
and  if  the  bank  fails  to  do  so,  or  fails  to  give 
notice  in  case  acceptance  is  refused,  it  will  be 
liable.  The  depositor  is  entitled  to  an  ex- 
plicit and  unequivocal  acceptance  in  the  terms 
of  the  address  upon  the  bill  at  the  least,  and 
the  bank  has  no  right  to  receive  anything 
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To  Whom  Notice  of  Nonpayment  must  be  Given. — The  weight  of  authority  is  to  the 

effect  that  the  bank  is  not  bound  to  notify  all  the  prior  parties,  but  need  give 
notice  only  to  the  holder,  as  whose  agent  it  acts.1  By  special  contract 
between  the  bank  and  the  depositor,2  or  by  general  commercial  usage,3  an 
obligation  may  be  thrown  upon  the  bank  to  notify  all  prior  parties. 

(3)  Keeping  and  Accounting  for  Money  Collected. — The  bank  must  employ 


short  of  such  an  acceptance  without  giving 
notice.  Exchange  Nat.  Bank  v.  New  York 
Third  Nat.  Bank,  112  U.  S.  276;  Walker  v. 
State  Bank,  9  N.  Y.  582. 

When  Presentment  is  Excused. — In  accord- 
ance with  the  doctrine  that  presentment  is 
not  necessary  to  charge  the  drawer  where  the 
drawee  has  no  funds  in  his  hands  applicable 
to  the  payment  of  the  bill,  it  has  been  held 
that  the  omission  of  a  bank  under  similar 
circumstances  to  present  a  bill  placed  with  it 
for  collection  does  not  render  the  bank  liable 
to  the  depositor.  Crawford  v.  Louisiana  State 
Bank,  1  Martin  N.  S.  (La.)  214;  Mobley  v. 
Clark,  28  Barb.  (N.  Y.)  390. 

Demand  on  Promissory  Note. — When  a  bank 
receives  a  note  for  collection  it  is  bound  to 
use  reasonable  skill  and  diligence  in  making 
the  collection,  and  for  that  purpose  is  bound 
to  make  a  seasonable  demand  on  the  promisor, 
and,  in  case  of  dishonor,  to  give  due  notice  to 
the  indorser,  so  that  the  security  of  the  holder 
shall  not  be  lost  or  essentially  impaired  by 
the  discharge  of  indorsers.  Fabens  v.  Mer- 
cantile Bank,  23  Pick.  (Mass.)  330,  34  Am. 
Dec.  59;  Thompson  v.  State  Bank,  3  Hill  L. 
(S.  Car.)  77,  30  Am.  Dec.  354. 

Notice  Unnecessary. — The  bank  receiving  a 
bill  for  collection  is  bound  to  follow  the  usual 
course  of  business  and  give  notice  of  nonpay- 
ment to  the  indorser;  but  if  the  indorser  has 
knowledge  of  the  nonpayment,  or  if,  for  other 
reasons,  a  notice  is  unnecessary,  the  bank  will 
not  be  liable  for  a  neglect  to  notify.  West 
Branch  Bank  v.  Fulmer,  3  Pa.  St.  399,  45  Am. 
Dec.  651. 

Presentment  before  Proper  Time. — A  bank  is 
responsible  for  mistaking  the  date  of  a  note 
•  received  for  collection,  whereby  it  was  pre- 
sented for  payment  before  the  proper  time,  and 
the  indorser  was  discharged.  Delaware  Coun- 
ty Bank  v.  Broomhall,  38  Pa.  St.  135,  80  Am. 
Dec.  471  ;  Ivory  v.  State  Bank,  36  Mo.  475,  88 
Am.  Dec.  150. 

Withdrawal  of  Note  from  Bank  by  Owner. — If 
the  owner  of  a  bill  on  which  the  remedy  has 
been  lost  by  the  neglect  of  a  bank  to  make 
due  presentment  withdraws  it  from  the  bank, 
he  does  not  thereby  waive  his  action  against 
the  bank,  nor  will  pursuit  of  any  of  the  parties 
discharge  the  bank  from  its  liability.  Branch 
of  State  Bank  v.  Knox,  1  Ala.  148;  Mobile 
BanK  v.  Muggins,  3  Ala.  206. 

Where  Notice  Is  Not  Necessary  in  Order  to 
Fix  the  LiabUity  of  a  Prior  Party,  the  principal 
is  yet  entitled  to  be  notified  by  the  bank  of 
the  steps  which  have  been  taken.  But  in  such 
a  case  the  strict  rules  of  the  law  merchant,  as 
to  time  of  notice,  do  not  apply;  the  ques- 
tion is  one  of  the  reasonableness  or  unreason- 
ableness of  the  bank's  action  in  view  of  all 
the  circumstances,  and  this  is  a  question  of 


fact.    Sahlien  v.  Lonoke  Bank,  90  Tenn.  221. 

Protest — When  Not  Essential. — It  has  been 
held  that  in  the  absence  of  special  instructions 
or  local  custom  it  is  not  incumbent  on  the 
collecting  bank  to  cause  the  note  received  for 
collection  to  be  protested,  unless  this  is  neces- 
sary to  fix  the  liability  of  other  parties,  or  to 
give  the  depositor  some  advantage  which 
otherwise  the  law  would  not  accord  to  him. 
Mobile  Bank  -•.  Muggins,  3  Ala.  206. 

1.  Bank  need  Notify  Principal  Only. — Phipps 
v.  Millbury  Bank,  8  Met.  (Mass.)  79;  State 
Bank  -'.  Capitol  Bank,  41  Barb.  (N.  Y.)  343. 
See  Mobile  Bank  v.  Huggins,  3  Ala.  206. 

The  same  rule  as  to  the  duty  of  the  collect- 
ing bank  has  been  laid  down  in  cases  which 
arose,  not  between  the  bank  and  its  princi- 
pal, but  between  the  principal  and  a  prior  in- 
dorser, where  the  right  of  recovery  turned  upon 
the  point  whether  such  indorser  could  be 
charged  by  consecutive  notices  on  successive 
days  from  each  indorser  to  the  next  preced- 
ing indorser.  Haynes  v.  Birks,  3  B;  &  P. 
599;  U.  S.  Bank  v.  Goddard,  5  Mason  (U.  S.) 
366;  Colt  v.  Noble,  5  Mass.  167;  Eagle  Bank 
v.  Chapin,  3  Pick.  (Mass.)  180;  Mead  v.  Engs, 
5  Cow.  (N.  Y.)  303;  Howard  v.  Ives,  1  Hill 
(N.  Y.)  263;  U.  S.  Bank  v.  Davis,  2  Hill  (N. 
Y.)  451 ;  Farmers'  Bank  v.  Vail,  21  N.  Y.  485. 

Bank  Required  to  Notify  All  Parties. — In 
Smedes  v.  Utica  Bank,  20  Johns.  (N.  Y.)  372, 
3  Cow.  (N.  Y.)  662,  it  was  broadly  laid  down 
that  it  is  the  duty  of  the  collecting  bank  to 
give  notice  of  the  default  of  the  maker  "  to  all 
the  indorsers."  It  is  to  be  noted,  however, 
that  the  plaintiff  in  this  case  proved  a  uni- 
form custom  and  the  established  undertaking 
of  banks  to  give  notice  to  all  indorsers,  and 
the  court  said  that  they  thought  they  might 
take  judicial  notice  of  this  custom,  but  that, 
at  all  events,  it  was  fully  proved  in  the  case. 
See  State  Bank  v.  Capitol  Bank,  41  Barb. 
(N.  Y.)  348,  where  the  New  York  cases  on 
this  subject  are  collected  and  discussed. 

For  other  cases,  where  the  rule  is  stated  to 
be  that  the  bank  must  notify  all  indorsers,  see 
Utica  Bank -'.  M'Kinster,  11  Wend.  (N.  Y.) 
473;  Thompson  v.  State  Bank,  3  Hill  L.  (S 
Car.)  77,  30  Am.  Dec.  354. 

2.  See  Phipps  v.  Millbury  Bank,  8  Met. 
(Mass.)  79;  State  Bank  v.  Capitol  Bank,  41 
Barb.  (N.  Y.)  343. 

Where  the  collecting  bank  transmits  no- 
tices of  protest  to  other  parties  besides  its  own 
principal,  this  may  be  some  evidence  of  an 
agreement  to  notify  all  the  indorsers,  but  it  is 
not  sufficient  evidence  of  such  an  agreement 
in  the  absence  of  proof  of  usage  or  custom. 
State  Bank  v.  Capitol  Bank,  41  Barb.  (N.  Y.) 
343- 

3.  Smedes  v.  Utica  Bank,  20  Johns.  (N.  Y.) 
372,  3  Cow.  (N.  Y.)  662. 
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reasonable  skill  and  diligence  in  keeping  and  accounting  for  the  money 

collected.1 

(4)  Need  Not  Institute  Suit. — A  bank  undertaking  to  make  a  collection 
need  not  employ  counsel,  nor  institute  suit  upon  the  claim.2 

(5)  Liability  for  Conduct  of  Notary. — In  regard  to  the  liability  of  the 
collecting  bank  for  the  manner  in  which  a  notary  to  whom  bills  or  notes  are 
delivered  for  presentment  and  protest  discharges  his  duty,  there  is  a  conflict  of 
opinion.  The  prevailing  doctrine  is  that  the  bank  is  not  liable  for  a  default 
of  the  notary  if  it  has  exercised  due  care  in  selecting  a  reputable  notary,  or  has 
placed  the  instrument  in  the  hands  of  the  notary  whom  it  regularly  employs 
to  perform  this  service.3    In  some  states  it  is  held,  however,  that  the  notary 


1.  Meadville  First  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  77  N.  Y.  320,  33  Am.  Rep. 
618,  reversing  16  Hun  (N.  Y.)  332;  Bodding- 
ton  v.  Schlencker,  4  B.  &  Ad.  752,  24  E.  C. 
L.  153.    See  the  title  Agency,  vol.  1,  p.  1086. 

2.  Crow  v.  Mechanics'  Bank,  12  La.  Ann. 
692. 

Not  Liable  for  Costs. — An  agent  for  the  col- 
lection of  negotiable  paper  who  fails  to  take 
the  necessary  steps  to  charge  the  indorser 
thereof  is  not  liable  to  the  owner  for  the 
costs  of  an  unsuccessful  suit  by  the  latter 
against  the  indorsers,  unless  by  some  misrep- 
resentation or  other  act  he  induced  the  bring- 
ing of  such  suit.  Ayrault  v.  Pacific  Bank,  1 
Abb.  Pr.  N.S.  (N.  Y.  Super.  Ct.)38i,  affirmed 
in  47  N.  Y.  570,  7  Am.  Rep.  489. 

3.  Bank  Liable  Only  for  Care  in  the  Selection 
of  Notary. — Britton  v.  Niccolls,  104  U.  S.  757; 
May  v.  Jones,  88  Ga.  308,  30  Am.  St.  Rep.  154, 
citing- 2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed. )  113  ;  Citizens'  Bank  v.  Howell,  8  Md.  530, 
63  Am.  Dec.  714;  Warren  Bank  v.  Suffolk  Bank, 
10  Cush.  (Mass.)  582  ;  Tiernan  v.  Commercial 
Bank,  7  How.  (Miss.)  648,  40  Am.  Dec.  83; 
Agricultural  Bank  v.  Commercial  Bank,  7 
Smed.  &  M.  (Miss.)  592;  Bowling  v.  Arthur, 
34  Miss.  41 ;  Gallipolis  First  Nat.  Bank  v. 
Butler,  41  Ohio  St.  519,  52  Am.  Rep.  94;  Bel- 
kmire  v.  U.  S.  Bank,  4  Whart.  (Pa.)  105,  1 
Miles  (Pa.)  173,  33  Am.  Dec.  46;  Stacy  v. 
Dane  County  Bank,  12  Wis.  629. 

The  reason  for  this  doctrine  is  thus  ex- 
plained by  Lumpkin,  J.,  in  May  v.  Jones,  88 
Ga.  308,  33  Am.  St.  Rep.  154:  "The  notary 
is  not  a  mere  agent  or  servant  of  the  bank, 
but  is  a  public  officer,  sworn  to  discharge  his 
duties  properly.  He  is  under  a  higher  con- 
trol than  that  of  a  private  principal.  He  owes 
duties  to  the  public  which  must  be  the  supreme 
law  of  his  conduct.  Consequently,  when  he 
acts  in  his  official  capacity,  the  bank  no  longer 
has  control  over  him,  and  cannot  direct  how 
his  duties  shall  be  done.  If  he  is  guilty  of  mis- 
feasance in  the  performance  of  an  official  act, 
the  bank  is  not  liable.  *  *  *  That  the  notary 
is  also  an  employee  and  agent  of  the  bank  does 
not  alter  the  case.  There  is  still  a  sharp  divid- 
ing line  between  his  duties  as  agent  and  his 
duties  as  a  public  officer.  When  his  public 
service  comes  into  play  his  private  service  is, 
for  the  time,  suspended." 

Notary  a  Man  of  Dissipated  Habits. — In  an 
action  against  a  bank  for  negligence  in  not 
making  necessary  demand  and  protest  of  a 
note  left  with  it  for  collection,  the  bank, 


by  showing  the  delivery  of  the  note  to  a 
notary  public  for  demand  and  protest  in  due 
time,  is,  prima  facie  exonerated  from  liability. 
It  is  not  sufficient  for  the  plaintiff  to  prove  in 
general  terms  that  the  notary  was  a  man  of 
dissipated  habits.  To  rebut  such  prima  facie 
case,  proof  must  be  offered  that  the  notary 
was  drunk  at  the  time  the  note  was  given  to 
him,  or  that  his  habits  were  so  universally  in- 
temperate as  to  disqualify  him  for  the  dis- 
charge of  an  official  act.  Agricultural  Bank 
v.  Commercial  Bank,  7  Smed.  &  M.  (Miss.)  592. 

In  Louisiana  the  established  doctrine  is  that 
where  a  bank  in  which  a  note  has  been  de- 
posited for  collection,  in  case  of  nonpayment, 
places  it  for  protest  in  the  hands  of  the  notary 
to  whom  its  own  business  is  uniformly  in- 
trusted, it  will  not  be  responsible  for  the  fail- 
ure of  the  notary  to  protest  the  note,  or  to 
notify  the  proper  parties.  Having  shown  the 
same  care  and  attention  in  the  management 
of  the  business  intrusted  to  it  which  men  of 
common  prudence  bestow  on  their  own  af- 
fairs, it  is  not  answerable  for  the  neglect  of 
the  notary.  Baldwin  v.  State  Bank,  1  La. 
Ann.  13,  45  Am.  Dec.  72;  Hyde  v.  Planters' 
Bank,  17  La.  560,  36  Am.  Dec.  621 ;  Frazier 
v.  New  Orleans  Gas  Light,  etc.,  Co.,  2  Rob. 
(La.)  296. 

In  Baldwin  v.  State  Bank,  1  La.  Ann.  15, 
45  Am.  Dec.  72,  the  court,  by  Slidell,  J.,  said : 
"The  plaintiff  attempts  to  distinguish  the 
present  from  those  cases  [Hyde  v.  Planters' 
Bank,  17  La.  566,  36  Am.  Dec.  621 ;  Frazier  v. 
New  Orleans  Gas  Light,  etc.,  Co.,  2  Rob. 
(La.)  296]  because  there  the  agency  was  gov- 
erned by  the  law  of  Mississippi,  and  he  urges 
that  in  that  state  a  notary  gives  a  bond  to  the 
state  which  is  available  to  any  party  injured. 
It  is  true  that  this  provision  of  the  law  of  that 
state  was  adverted  to  in  the  Planters'  Bank 
case,  but,  after  a  careful  perusal  of  the  opinion 
of  the  court,  we  do  not  consider  it  as  put  upon 
that  narrow  ground,  nor  that  the  circum- 
stance of  the  official  bond  was  an  essential 
element  in  the  decision." 

Some  Older  Cases  in  This  State  present  a  doc- 
trine which  is  apparently  somewhat  in  con- 
flict with  that  of  the  cases  just  cited.  In 
Montillet  v.  U.  S.  Bank,  1  Martin  N.  S.  (La.) 
365,  the  defendant  was  sued  to  recover  damages 
for  negligence  in  collecting  a  note,  and  it  ap- 
peared that  the  notary  employed  by  the  bank 
to  protest  the  instrument  was  guilty  of  negli- 
gence in  notifying  the  indorser,  who  was  there- 
by discharged.  It  was  held  that  the  bank  was 
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is  the  agent  o^the  bank,  and  that  the  bank  is  liable  for  his  default.1 

(6)  Liability  for  Acts  of  Correspondent  Bank — (a)  Generally. — Where  bills 
and  notes,  payable  at  a  distant  place,  are  left  with  a  bank  for  collection,  and 
the  receiving  bank  transmits  them  to  a  bank  at  the  place  of  payment  to  be 
collected  there,  a  question  arises  as  to  the  liability  of  the  receiving  or  forwarding 
bank  for  the  acts  of  its  correspondent,  or  the  collecting  bank. 

(b)  Selection  of  Correspondent  Bank. — The  forwarding  bank  must  exercise  due 
care  in  the  selection  of  the  correspondent  to  whom  it  transmits  the  paper  for 
collection,  and  it  will  be  liable  for  negligence  in  selecting  an  unsuitable 
correspondent.2  The  bank  upon  which  the  bill  is  drawn  is  not  a  suitable 
agent  to  collect  the  bill,  and  the  forwarding  bank  must  answer  for  all  loss 
occurring  as  the  result  of  such  a  selection.3 


responsible;  that  the  notary,  in  undertaking: 
to  give  notice,  did  so  as  a  private  individual, 
and  that  it  constituted  no  part  of  his  official 
duties.  Miranda  v.  City  Bank,  6  La.  740,  26 
Am.  Dec.  493,  was  similar  to  and  was  decided 
upon  the  authority  of  the  case  last  cited. 

1.  Bank  Liable  for  Acts  of  Notary. — Davey  v. 
Jones,  42  N.  J.  L.  28,  36  Am.  Rep.  505 ;  Allen 
7'.  Merchants'  Bank,  22  Wend.  (N.  Y.)  215, 
34  Am.  Dec.  289;  Ayrault  v.  Pacific  Bank,  47 
N.  Y.  570,  7  Am.  Rep.  489;  Mead  v.  Engs,  5 
Cow.  (N.  Y.)  303;  Thompson  v.  State  Bank, 
3  Hill  L.  (S.  Car.)  77,  30  Am.  Dec.  354. 

New  York — In  Smedes  v.  Utica  Bank,  20 
Johns.  (N.  Y.)  372,  the  court  expressed  a 
doubt  whether,  if  the  bank  selected  a  compe- 
tent notary,  it  would  be  liable  for  his  neglect, 
since  notaries  are  officers  appointed  by  the 
state,  and  confidence  is  placed  in  them  by  the 
government. 

But  in  Allen  v.  Merchants'  Bank,  22  Wend. 
(N.  Y.)  215,  34  Am.  Dec.  289,  it  was  held 
that  the  notary,  at  least  when  not  acting  in  a 
strictly  official  capacity,  occupies  the  position 
of  an  agent  to  whose  discretion  his  employers 
trust,  and  for  whose  neglect  they  are  answer- 
able. In  delivering  the  opinion  of  the  court, 
Senator  Verplanck  said  :  "  Notaries  are  com- 
missioned public  officers,  whose  office  gives  to 
their  notarial  attestation  a  peculiar  authority 
and  effect  according  to  the  law  of  negotiable 
paper.  This  attestation  it  is  their  duty  to 
grant  when  directed  and  required.  But  they 
are  with  us,  also,  in  practice  the  agents  of  the 
several  banks  in  whose  employ  (in  the  phrase 
used  in  evidence  here)  they  may  be.  As  such 
agents,  it  appears  that  business  connected  with 
their  official  character,  yet  still  not  strictly 
official,  is  confided  to  them  ;  such  as  sending 
notices  of  nonpayment  where  no  protest  is 
required." 

Where  the  Peculiar  Relations  of  the  Notary  to 
the  Bank  Render  Him  an  Agent. — In  Gerhardt 
v.  Boatman's  Sav.  Inst.,  38  Mo.  60,  90  Am. 
Dec.  407,  the  notary,  whose  default  had  oc- 
casioned the  suit,  had  been  regularly  appointed 
by  the  defendant  bank  by  the  year,  and  had 
been  required  to  give  bond  for  the  faithful 
discharge  of  his  duties.  Upon  this  showing 
the  court  held  that  the  defendant  bank  was 
liable,  the  notary  being  the  agent  of  the 
defendant,  and  not  an  independent  officer  in 
the  execution  of  a  duty  devolved  upon  him 
by  law.  To  the  same  effect  is  Wood  River 
Bank  v.  Omaha  First  Nat.  Bank,  36  Neb.  744, 


citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  113.  See  also  Thompson  v.  State 
Bank,  3  Hill  L.  (S.  Car.)  77,  30  Am.  Dec.  354. 
And compare Baldwin  -•.  State  Bank,  1  La. 
Ann.  13,  45  Am.  Dec.  72. 

2.  Dorchester,  etc.,  Bank  v.  New  England 
Bank,  1  Gush.  (Mass.)  177;  Warren  Bank  v. 
Suffolk  Bank,  10  Cush.  (Mass.)  585. 

Liability  for  Excessive  Commission  Charged  by 
Correspondent.  —  A  bank  which  receives  in 
pledge  as  security  for  a  loan,  and  undertakes 
to  collect  for  another  person,  Havana  lottery 
tickets  which  have  won  prizes,  and  consigns 
them  to  its  own  correspondent  for  collection, 
is  responsible  to  its  principal  for  the  amount  of 
commission  which  its  correspondent  or  agent 
has  overcharged  for  the  collection  of  such  val- 
ues. Masich  v.  Citizens'  Bank,  34  La.  Ann. 
1207.  In  delivering  the  opinion  in  this  case, 
Poche,  J.,  said  :  "  Under  the  legal  obligations 
of  its  agency,  the  bank  was  undoubtedly  held 
to  a  careful  and  prudent  administration  of  its 
principal's  interests  and  affairs.  Hence  re- 
sults the  obligation  to  have  secured  the  serv- 
ices of  a  prudent  and  reliable  subagent,  and 
to  have  ascertained  in  advance  the  rate  of  his 
charges  for  collection  of  this  particular  kind 
or  description  of  securities,  and  to  have  pro- 
vided with  certainty  that  his  charges  would 
not  exceed  the  rates  established  as  usual  and 
customary  on  that  market." 

3.  Selection  of  Drawee  Bank  as  Agent. — 
Evansville  First  Nat.  Bank  v.  Louisville 
Fourth  Nat.  Bank,  56  Fed.  Rep.  967;  German 
Nat.  Bank  v.  Burns,  12  Colo.  539,  13  Am.  St. 
Rep.  247;  Drovers'  Nat.  Bank  v.  Anglo- 
American  Packing,  etc.,  Co.,  18  111.  App.  191, 
117  111.  100,  57  Am.  Rep.  855 ;  Anderson  v. 
Rodgers,  53  Kan.  542;  Whitney  v.  Esson,  99 
Mass.  308,  96  Am.  Dec.  762;  Merchants'  Nat. 
Bank  v.  Goodman,  109  Pa.  St.  422,  58  Am. 
Rep.  728;  Wagner  v.  Crook,  167  Pa.  St.  259, 
46  Am.  St.  Rep.  672.  But  compare  Farmers' 
Bank,  etc.,  Co.  v.  Newland  (Ky.  189=;),  31  S. 
W.  Rep.  38. 

In  German  Nat.  Bank  v.  Burns,  12  Colo. 
539,  13  Am.  St.  Rep.  247,  Elliott,  J.,  said: 
"Whether  we  regard  the  sending  of  the  certi- 
ficate to  the  Leadville  Hank  as  the  selection 
of  such  bank  as  agent  for  the  collection  of  the 
paper,  or  as  a  direct  presentation  of  the  paper 
for  payment,  as  defendant's  counsel  contend, 
the  danger  of  such  course  was  the  same  in 
either  case.  Even  if  we  can  conceive  of  such 
an  anomaly  as  one  bank  acting  as  the  agent 
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(c)  Default  of  Correspondent  Bank. — If  the  receiving  bank  has  exercised  proper 
care  in  the  selection  of  a  correspondent,  the  liability  of  the  receiving  bank 
for  the  default  of  the  correspondent  depends  upon  the  relation  existing 
between  the  two  banks  and  the  relation  of  each  of  them  to  the  depositor,  and 
the  courts  have  arrived  at  different  conclusions  according  as  the  correspondent 
is  regarded  as  the  mere  subagent  of  the  receiving  bank  or  as  the  agent  of  the 
depositor. 

View  that  Forwarding  Bank  Is  Responsible  for  Default  of  Correspondent. — According  to 
what  is  regarded  as  the  doctrine  best  supported  by  reason  and  authority, 
the  correspondent,  or  collecting  bank,  is  regarded  as  the  subagent  of 
the  forwarding  bank,  for  whose  default  the   forwarding    bank   is  liable  1 


of  another  to  make  a  collection  against  itself, 
it  must  be  apparent  that  the  belection  of 
such  an  agent  is  not  sanctioned  by  business- 
like prudence  and  discretion.  How  can  the 
debtor  be  the  proper  agent  of  the  creditor  in 
the  very  matter  of  collecting  the  debt  ?  His 
interests  are  all  adverse  to  those  of  his  princi- 
pal. If  the  debtor  is  embarrassed,  there  is 
temptation  to  delay ;  if  wanting  in  integrity, 
there  is  the  opportunity  to  destroy  and  deny 
the  evidence  of  the  indebtedness." 

Forwarding  Draft  to  Drawee  Bank  Held  Not  to 
Create  Agency. — In  New  Tork  it  has  been  de- 
cided that  where  a  bank  receives  from  one  of 
its  customers  for  collection  a  check  or  draft 
drawn  upon  another  bank  at  a  distant  place, 
and,  for  the  purpose  of  collecting  the  paper, 
sends  it  by  mail  to  the  bank  upon  which  it  is 
drawn  with  the  request  to  remit  the  amount, 
the  collecting  bank,  by  so  sending  the  paper 
to  the  drawee  directly  for  payment,  does  not 
constitute  the  drawee  its  agent  to  receive  the 
proceeds,  and  consequently  does  not  become 
guarantor  of  the  solvency  of  the  drawee;  and 
that,  in  such  a  case,  though  the  drawee  has 
funds  of  the  drawer  of  the  paper,  and  charges 
it  to  his  account  as  paid,  but  fails  to  pay  to 
the  collecting  bank,  the  latter  is  not  respon- 
sible to  its  customer  for  the  amount,  unless 
there  has  been  some  negligence.  According 
to  these  decisions,  the  act  of  forwarding  the 
paper  is  equivalent  merely  to  making  a  pre- 
sentation of  the  paper  by  mail.  People  v. 
Merchants',  etc.,  Bank,  78  N.  Y.  269,  34  Am. 
Rep.  532;  Indig  v.  National  City  Bank,  80 
N.  Y.  100. 

But  if,  in  a  case  of  this  description,  it  can 
be  established  that  the  correspondent  bank 
was  the  agent  of  the  forwarding  bank,  the  for- 
warding bank  becomes  liable  to  the  depositor. 
St.  Nicholas  Bank  v.  State  Nat.  Bank,  128 
N.  Y.  26;  Briggs  v.  Central  Nat.  Bank,  89  N. 
Y.  182,  affirming  61  How.  Pr.  (N.  Y.)  250, 
42  Am.  Rep.  285.  In  these  cases  the  court 
distinguished  Indig  v.  National  City  Bank,  80 
N.  Y.  100,  and  in  the  first  case  cited  it  was 
said  that  it  was  a  border  case,  and  that  its 
doctrine  should  not  be  extended. 

In  German  Nat.  Bank  v.  Burns,  12  Colo. 
539i  *3  Am.  St.  Rep.  247,  the  cases  just  cited 
from  78  and  80  New  York  were  distinguished 
upon  the  ground  that  in  those  cases  the  paper 
forwarded  for  collection  was  merely  that  of  a 
customer  of  the  collecting  bank  who  had  made 
the  paper  payable  at  such  bank.  But  this 
distinction  seems  to  fail  under  the  view  taken 


by  the  court  in  Indig  v.  National  City  Bank, 
80  N.  Y.  106,  where  it  is  said  :  "  A  note  pay- 
able at  a  bank  where  the  maker  keeps  his  ac- 
count is  equivalent  to  a  check  drawn  by  him 
upon  that  bank,  except  that  in  the  case  of  a 
note  the  failure  to  present  for  payment  does 
not  discharge  the  maker.  But  as  far  as  the 
question  now  under  consideration  is  con- 
cerned, the  effect  is  the  same." 

It  was  held,  however,  in  Blakeslee  v.  Hew- 
ett,  76  Wis.  341,  that  where  the  bank  holding 
a  note  for  collection  sends  it  for  the  same 
purpose  to  the  bank  where  it  is  payable,  the 
latter  is  authorized  to  demand  payment,  and 
give  notice  of  dishonor. 

Certificate  of  Deposit — Receiving  Check  in  Pay- 
ment.— If  the  original  bank  holds  a~check  for 
collection,  and,  in  place  of  currency,  accepts 
the  certificate  of  the  bank  on  which  the  check 
is  drawn,  it  assumes  the  risk  of  payment,  and 
is  liable  for  the  amount  in  event  of  loss.  Es- 
sex County  Nat.  Bank  v.  Montreal  Bank.  7 
Biss.  (U.  S.)  193. 

Custom  of  London  Banks. — The  practice  of 
sending  the  paper  to  the  debtor  bank  is  justi- 
fied by  the  custom  of  London  banks.  Russell 
v.  Hankey,  6  T.  R.  12. 

1.  Forwarding  Bank  Liable  for  Correspondent 
Bank — England. —  Mackersy  v.  Ramsays,  9 
CI.  &  F.  818;  Van  Wart  v.  Woolley,  3  B.  & 
C.  439,  10  E.  C.  L.  145,  5  D.  &  R.  374;  Cobb 
v.  Becke,  6Q.  B.  930,  51  E.  C.  L.  930. 

United  States. — Exchange  Nat.  Bank  -•. 
New  York  Third  Nat.  Bank,  112  U.  S.  276; 
Hoover  v.  Wise,  91  U.  S.  308;  Dodge  v. 
Freedman's  Sav.,  etc.,  Co.,  93  U.  S.  379;  Kent 
v.  Dawson  Bank,  13  Blatchf.  (U.  S.)  237; 
Hyde  v.  Lacon  First  Nat.  Bank,  7  Biss.  (U. 
S.)  156. 

Michigan. — Simpson  v.  Waldby,  63  Mich. 
439- 

Minnesota. — Streissguth  v.  National  Ger- 
man-American Bank,  43  Minn.  50,  19  Am.  St. 
Rep.  213. 

Montana. — Power  v.  Fort  Benton  First 
Nat.  Bank,  6  Mont.  251. 

New  Jersey. — Titus  v.  Mechanics'  Nat. 
Bank,  35  N.  J.  L.  588;  Davey  v.  Jones,  42  N. 
J.  L.  28,  36  Am.  Rep.  505. 

New  Tork. — Allen  v.  Merchants'  Bank,  22 
Wend.  (N.  Y.)  215,  34  Am.  Dec.  289;  Castle 
v.  Corn  Exch.  Bank,  148  N.  Y.  122;  St. 
Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y. 
26;  Corn  Exch.  Bank  -'.  Farmers'  Nat.  Bank, 
118  N.  Y.  443;  Naser  v.  New  York  First  Not. 
Bank,  116  N  Y.  492;  Ayrault  -'.  Pacific  Bank, 
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in   the  absence  of   either  an   express   agreement  or  binding  commercial 


47  N.  Y.  570,  7  Am.  Rep.  489;  Commercial 
Bank  v.  Union  Bank,  11  N.  Y.  203;  Mont- 
gomery County  Bank  v.  Albany  City  Bank,  7 
N.  Y.  459- 

Ohio.— Reeves  v.  State  Bank,  8  Ohio  St. 
465;  Young  v.  Noble,  2  Disney  (Ohio)  485. 

See  also  German  Nat.  Bank  v.  Burns,  12 
Colo.  541,  13  Am.  St.  Rep.  247. 

Reasoning  upon  which  the  Doctrine  Rests. — 
In  Simpson  v.  Waldby,  63  Mich.  451,  the 
reason  upon  which  this  view  of  the  receiving 
bank's  liability  is  based  is  thus  stated  by 
Morse,  J. :  "  [The  contrary  rule]  is  in  every 
case  that  I  have  examined  sought  to  be  main- 
tained upon  the  theory  that  the  customer 
knows  the  bank  must  act  through  some  other 
person  or  persons  at  a  distance,  and  therefore 
impliedly,  from  the  very  nature  of  the  course 
of  business,  assents  to  the  employment  of  such 
persons,  and  makes  them  his  agents.  This 
reasoning  does  not  strike  me  as  sound.  If  I 
leave  an  indorsed  note  against  persons  in  my 
own  town  for  collection,  and  consequent 
demand  and  protest,  I  know  that  some  agent 
or  employee  of  the  bank  will  do  the  work,  or 
some  part  of  it,  and  I  do  not  know  or  inquire 
who  will  do  it.  I  contract,  however,  with  the 
bank  that  suitable  agents  will  be  employed, 
and  hold  it  responsible  for  their  acts.  The 
law  authorizes  me  to  do  this.  If  I  intrust  the 
same  bank  with  the  collection  of  a  foreign 
draft,  I  also  know  that  they  will  employ  some 
agent  or  correspondent  abroad,  of  their  selec- 
tion, not  mine,  of  whom  I  know  nothing,  and 
with  whom  they  are  supposed  to  have  busi- 
ness relations.  I  do  not  inquire  whom  they 
are  to  select.  I  presume,  and  have  a  right  to 
presume,  that  they  have  business  knowledge  of 
such  agent  or  agents,  which  I  do  not  and  cannot 
possess,  by  the  very  course  of  their  dealings 
as  bankers.  In  each  case  the  bank  holds  itself 
out,  for  a  consideration,  to  collect  my  paper, 
and  it  can  make  no  difference  whether  the 
compensation  is  great  or  small.  In  each  case 
it  selects  its  own  agents  in  the  premises.  In 
each  case  I  have  no  part  in  or  control  over 
such  selection.  In  each  case  there  is  no  priv- 
ity between  the  party  selected  and  myself. 
I  fail  to  perceive  why,  in  the  one  case  more 
than  the  other,  I  adopt  the  immediate  party 
collecting  or  protesting  the  bill  as  my  agent." 

United  States.  —  In  Washington  Bank  v. 
Triplett,  1  Pet.  (U.  S.)  25,  it  appeared  that  a 
bank  in  Alexandria,  which  had  received  for 
transmission  for  collection  a  dri.it  payable  in 
Washington,  transmitted  the  draft  to  a  Wash- 
ington bank,  and  the  Washington  bank  was 
held  directly  liable  to  the  holder  of  the  draft 
for  negligence  in  enforcing  the  collection 
thereof,  on  the  ground  that  the  Washington 
bank  became  the  agent  of  the  holder,  and 
assumed  the  responsibility  attaching  to  that 
character.  This  case  has  frequently  been 
cited  to  show  that  the  correspondent  bank  is 
responsible  directly  to  the  depositor,  and  is 
not  a  mere  suhagent  of  the  receiving  bank. 
The  doctrine  of  the  United  States  Supreme 
Court,  however,  may  probably  be  considered 
as  settled  in  accordance  with  the  opposite 


view  by  Exchange  Nat.  Bank  v.  New  York 
Third  Nat.  Bank,  112  U.  S.  276.  In  that  case, 
the  plaintiff,  a  bank  at  Pittsburgh,  Pennsyl- 
vania, received  for  collection  a  draft  payable 
in  Newark,  New  Jersey,  and  transmitted  the 
same  to  the  defendant,  a  bank  in  the  city  of 
New  York,  which,  in  turn,  transmitted  the 
draft  to  a  Newark  bank.  The  Newark  bank 
was  negligent  in  procuring  the  acceptance  of 
the  draft,  and  it  was  held  that  the  New  York 
bank  was  liable  to  the  Pittsburgh  bank  forthe 
damages  resulting  from  such  negligence.  In 
delivering  the  opinion  of  the  court,  Blatch- 
ford,  J.,  said:  "The  question  under  consider- 
ation was  not  presented  in  Washington  Bank 
v.  Triplett,  1  Pet.  (I".  S.)  25,  for,  although 
the  defendant  bank  in  that  case  was  held  to 
have  contracted  directly  with  the  holder  of  the 
bill  to  collect  it,  the  negligence  alleged  w:as  v 
the  negligence  of  its  own  officers  in  the  place 
where  the  bank  was  situated."  The  distinc- 
tion here  noted  seems  to  be  weakened  by  the 
subsequent  observation  of  the  court  in  the 
same  case,  where  it  is  said  :  "  Whetheradraft 
is  payable  in  the  place  where  the  bank  receiv- 
ing it  for  collection  is  situated,  or  in  another 
place,  the  holder  is  aware  that  the  collection 
must  be  made  by  a  competent  agent.  In 
either  case  there  is  an  implied  contract  of  the 
bank  that  the  proper  measures  shall  b'e  used 
to  collect  the  draft,  and  a  right  on  the  part  of 
its  owner  to  presume  that  proper  agents  will 
be  employed,  he  having  no  knowledge  of  the 
agents.  There  is,  therefore,  no  reason  for 
liability  or  exemption  from  liability  in  the  one 
case  which  does  not  apply  to  the  other." 
The  distinction  ordinarily  drawn  as  to  the 
case  in  1  Peters  is  that  there  the  paper  was 
deposited,  as  is  distinctly  asserted  by  Chief 
Justice  Marshall,  for  transmission  to  be  col- 
lected, and  not  for  collection.  See  Guelich  v. 
National  State  Bank,  56  Iowa  437,  41  Am. 
Rep.  no;  Montgomery  County  Bank  v.  Al- 
bany City  Bank,  7  N.  Y.  462.  These  words 
of  Chief  Justice  Marshall,  however,  would 
appear,  looking  at  the  facts  of  the  case  and 
the  opinion  as  a  whole,  not  to  be  based  upon 
the  existence  of  any  peculiar  element  of  fact 
in  the  case  before  the  court,  but  to  express 
the  character  of  the  undertaking  which  that 
great  judge  conceived  the  law  would  imply  in 
every  instance  where  paper  payable  at  a  dis- 
tant place  was  deposited  for  collection. 

In  accord  with  the  later  doctrine  of  the 
United  States  Supreme  Court  are  the  other 
decisions  of  the  United  States  courts  cited 
supra  in  this  note,  and  contra  is  Farmers' 
Bank  v.  Owen,  5  Cranch(C.  C.)  504. 

Indiana. — It  is  stated  in  several  leading 
cases  on  this  subject  (see,  for  instance,  Ex- 
change Nat.  Bank  v.  New  York  Third  Nat. 
Bank,  112  U.  S.  282:  Streissguth  v.  National 
German-American  Bank,  43  Minn.  52)  that 
the  courts  of  Indiana  have  adopted  the  view 
that  the  forwarding  bank  is  liable  for  the  de- 
fault of  its  correspondent.  And  the  cases  of 
Tyson  v.  State  Bank,  6  Blackf.  (Ind.)  225,  38 
Am.  Dec.  139,  and  American  Express  Co.  v. 
Haire,  21  Ind.  4,  83  Am.  Dec.  334,  are  relied 
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usage.1  According  to  this  view,  no  privity  exists  between  the  correspondent 
bank  and  the  depositor,  and  the  latter  can  maintain  no  action  against  it.2 

View  that  Collecting  Bank  Is  Liable  Directly  to  Depositor. — There  are  weighty  authorities, 
however,  representing,  too,  a  greater  number  of  American  jurisdictions  than 
those  which  maintain  the  doctrine  just  stated,  which  support  the  view  that 
the  correspondent  bank  is  the  agent  of  the  depositor,  and  is  directly  liable  to 
him  for  its  default,  and  that  the  forwarding  bank  cannot  be  held  liable 
therefor.3 


upon  to  support  this  assertion.  In  neither  of 
these  cases,  however,  was  the  point  under  dis- 
cussion raised  or  determined.  Tyson  v.  State 
Bank,  6  Blackf.  (Ind.)  225,  38  Am.  Dec.  139, 
was  a  case  where  the  defendant  was  held 
directly  liable  on  account  of  the  default  of  one 
of  its  branches,  and  no  question  as  to  its  lia- 
bility for  the  acts  of  a  correspondent  arose. 
American  Express  Co.  v.  Haire,  21  Ind.  4,  83 
Am.  Dec.  334,  turned  upon  the  liability  of  an 
express  company,  which  had  received  a  bill 
for  collection,  for  the  default  of  a  notary  to 
whom  the  bill  had  been  delivered  for  demand 
and  protest. 

Insolvency  of  Correspondent  Bank. — A  Cin- 
cinnati bank  received  a  draft  for  collection, 
and  forwarded  it  to  a  New  York  bank  with 
directions  to  collect  and  place  the  proceeds  to 
its  general  account.  This  the  New  York 
bank  did,  but  failed  before  the  money  was 
transmitted  to  the  Cincinnati  bank.  It  was 
held  that  the  Cincinnati  bank  was  answerable 
to  the  owners  for  the  proceeds.  Young  v. 
Noble,  2  Disney  (Ohio)  485. 

1 .  The  Limitation  of  Liability  by  Express  Agree- 
ment is  illustrated  in  Washington  Bank  v. 
Triplett,  1  Pet.  (U.  S.)  25,  taken  in  connection 
with  the  doctrine  announced  in  Exchange 
Nat.  Bank  v.  New  York  Third  Nat.  Bank,  112 
U.  S.  276.  In  that  case  the  liability  was  lim- 
ited by  contract  to  transmission  merely. 

As  to  the  Effect  of  Commercial  Usage. — In  In 
re  State  Bank,  56  Minn.  119,  45  Am.  St.  Rep. 
454,  the  bank  limited  its  liability  by  a  state- 
ment upon  the  front  leaf  of  the  depositor's 
bank  book,  as  follows:  "This  bank,  in  re- 
ceiving checks  or  drafts  on  deposit  or  for  col- 
lection, acts  only  as  your  agent,  and,  beyond 
carefulness  in  selecting  agents  at  other  points 
and  in  forwarding  to  them,  assumes  no  re- 
sponsibility." It  will  be  noted  that  many  of 
the  cases  which  hold  the  receiving  bank  not  to 
be  charged  with  liability  for  the  acts  of  its  cor- 
respondent are  grounded  partly  upon  what  is 
conceived  to  be  the  general  mercantile  usage 
in  such  cases.  See  Fabens  v.  Mercantile 
Bank,  23  Pick.  (Mass.)  330,  34  Am.  Dec.  59. 

2.  No  Privity  between  Correspondent  Bank 
and  Depositor. — Hoover  v.  Wise,  91  U.  S.  308; 
Hyde  v.  Lacon  First  Nat.  Bank,  7  Biss.  (U. 
S.)  156. 

In  Bank  of  Orleans  v.  Smith,  3  Hill  (N.  Y.) 
560,  the  Supreme  Court  of  New  York  de- 
cided that  the  correspondent  bank  was  to  be 
regarded  as  the  agent  of  the  depositor,  so  as  to 
create  a  privity  between  them  which  would 
support  an  action.  But  while  the  reversal  of 
this  case  in  7  Hill  (N.  Y.)  595  is  said  to  have 
proceeded  upon  other  grounds,  which  left  it 
unaffected  as  a  precedent,  it  is  opposed  to  the 


entire  current  of  New  York  authority,  and 
must  be  regarded  as  overruled.  See  Naser  v. 
New  York  First  Nat.  Bank,  116  N.  Y.  498; 
Montgomery  County  Bank  v.  Albany  City 
Bank,  7  N.  Y.  461 ;  Commercial  Bank  v.  Union 
Bank,  11  N.  Y.  211. 

3.  Correspondent  Bank  Liable  Directly  to  De- 
positor—  Connecticut. — Lawrence  v.  Stoning- 
ton  Bank,  6  Conn.  521 ;  East-Haddam  Bank 
v.  Scovil,  12  Conn.  303. 

Illinois.  —  ./Etna  Ins.  Co.  v.  Alton  City 
Bank,  25  111.  243,  79  Am.  Dec.  328;  Waterloo 
Milling  Co.  v.  Kuenster,  158  111.  259,  58  111. 
App.  61;  Anderson  v.  Alton  Nat.  Bank,  59 
111.  App.  587. 

lotva. — Guelich  v.  National  State  Bank,  56 
Iowa  434,  41  Am.  Rep.  no. 

Kansas. — Lindsborg  Bank  v.  Ober,  31  Kan. 

599-   '  'S :'- 

Maryland. — Jackson  v.  Union  Bank,  6  Har. 
&  J,  (Md.)  146;  Citizens  Bank  v.  "Howell,  8 
Md.  530,  63  Am.  Dec.  714. 

Massachusetts. — Fabens  v.  Mercantile  Bank, 
23  Pick.  (Mass.)  330,34  Am.  Dec.  59;  Dor- 
chester, etc.,  Bank  v.  New  England  Bank,  1 
Cush.  (Mass.)  177. 

Mississippi.  —  Louisville  Third  Nat.  Bank 
v.  Vicksburg  Bank,  61  Miss.  112,  48  Am.  Rep. 
78  ;  Commercial,  etc.,  Bank  v.  Hamer,  7  How. 
(Miss.)  448,  40  Am.  Dec.  80. 

Missouri. — Kavanaugh  v.  Farmers'  Bank, 
59  Mo.  App.  540;  Daly  v.  Butcher?',  etc., 
Bank,  56  Mo.  94,  17  Am.  Rep.  663;  Ivory  v.. 
State  Bank,  36  Mo.  475,  88  Am.  Dec.  150; 
Millikin  v.  Shapleigh,  36  Mo.  596,  88  Aim. 
Dec.  171. 

Nebraska. — Pawnee  City  First  Nat.  Bank  v. 
Sprague,  34  Neb.  318,  33  Am.  St.  Rep.  644. 

North  Carolina. — Planters',  etc.,  Nat.  Bank 
v.  Wilmington  First  Nat.  Bank,  75  N.  Car. 
534- 

Tennessee. — Louisville  Bank  v.  Knoxville 
First  Nat.  Bank,  8  Baxt.  (Tenn.)  101,  35  Am. 
Rep.  691;  Columbia  Second  Nat.  Bank  v. 
Cummings,  89  Tenn.  609;  Sahlien  v.  Lonoke 
1 1 ;  1 1 1 U .  90  Tenn.  221.' 

Wisconsin. — Stacy  v.  Dane  County  Bank, 
12  Wis.  629. 

The  Principles  upon  which  This  Doctrine  is 
Based  are  thus  stated  by  Blatchford,  J.,  in  Ex- 
change Nat.  Bank  v.  New  York  Third  Nat. 
Bank,  112  U.  S.  281  :  "The  authorities  which 
support  this  rule  rest  on  the  proposition  that 
since  what  is  to  be  done  by  a  bank  employed 
to  collect  a  draft  payable  at  another  place 
cannot  be  done  by  an)'  of  its  ordinary  officers 
or  servants,  but  must  be  intrusted  to  a  sub- 
agent  [see  the  title  Agency,  vol.  1,  pp.  979, 
980],  the  risk  of  the  neglect  of  the  subagent 
is  upon  the  party  employing  the  bank,  on  the 
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It  Is  Sometimes  Stated  that  there  Is  a  Third  Class  of  Cases,  holding  yet  a  third  doctrine 
with  regard  to  the  liability  of  the  receiving  bank,  making  the  bank  absolutely 
liable  for  any  default  or  wrongful  act  when  the  payer  resides  where  the  bank 


view  that  he  has  impliedly  authorized  the 
employment  of  the  subagent ;  and  that  the  in- 
cidental benefit  which  the  bank  may  receive 
from  collecting;  the  draft,  in  the  absence  of  an 
express  or  implied  agreement  for  compensa- 
tion, is  not  a  sufficient  consideration  from 
which  to  legally  infer  a  contract  to  warrant 
against  loss  from  the  negligence  of  the  sub- 
agent." 

Louisiana. — In  Hum  v.  Union  Bank,  4  Rob. 
(La.)  109,  it  was  held  that  the  receiving  bank 
was  not  liable  for  the  default  of  its  correspond- 
ent bank  in  regard  to  the  collection  of  a  note 
sent  by  the  former  to  the  latter.  The  cases  of 
Baldwin  v.  State  Bank,  1  La.  Ann.  13,  45  Am. 
Dec.  72,  and  Hyde  v.  Planters'  Bank,  17  La. 
560,  36  Am.  Dec.  621,  are  sometimes  cited  as 
showing  that  the  courts  of  this  state  have 
adopted  the  contrary  doctrine  as  to  the  liabil- 
ity of  the  receiving  bank,  but  it  will  be  found 
that  these  cases  are  concerned  only  with  the 
liability  of  the  receiving  bank  for  the  acts  of 
a  notary  employed  by  it,  and  in  no  way  affect 
the  doctrine  announced  in  the  case  first  cited. 
Masich  v.  Citizens'  Bank,  34  La.  Ann.  1207, 
turned  upon  the  liability  of  the  transmitting 
bank  for  the  selection  of  a  proper  subagent. 

Pennsylvania. — The  decisions  in  the  courts 
of  Pennsylvania  do  not  define  very  clearly 
the  position  of  the  authorities  in  that  state 
upon  the  question  under  discussion.  In  Me- 
chanics' Bank  v.  Earp,  4  Rawle  (Pa.)  384,  it 
was  held  that  the  circumstances  of  the  case 
showed  that  the  bills  were  received  by  the 
home  bank  from  the  depositor  for  transmis- 
sion only,  and  that  it  fulfilled  its  duty  by  send- 
ing them  for  collection  to  its  correspondent 
at  the  place  of  payment,  and  that  it  was  not 
liable  for  the  laches  of  the  latter.  In  this 
case,  Washington  Bank  v.  Triplett,  1  Pet.  (U. 
S.)  25,  was  relied  upon  and  folloived.  It  was 
intimated  in  the  opinion,  however,  that  a  dif- 
ferent rule  would  have  governed  if  a  contract 
for  collection,  and  not  for  transmission,  had 
been  proved.  Upon  this  point,  Rogers,  J., 
for  the  court,  said:  "It  cannot  but  be  ob- 
served that  the  basis  of  the  opinion  of  the 
court  is  that  the  Mechanics'  Bank  was  an 
agent  for  the  transmission  of  the  bills;  that 
their  only  duty  was  to  forward  the  bills,  and 
credit  the  proceeds  when  received.  If,  how- 
ever, on  another  trial  the  jury  should  be- 
lieve, under  the  direction  of  the  court,  that 
the  party  entered  into  a  special  contract,  dif- 
ferent from  the  general  usage,  to  collect  the 
bills,  that  the  Bank  of  Virginia  was  not  alone 
their  correspondent,  but  agent  for  that  pur- 
pose, then  a  different  case  will  be  presented. 
*  *  *  If  the  undertaking  of  the  bank  was  to 
collect,  and  not  merely  to  transmit,  they 
would  be  answerable  for  their  Virginia  cor- 
respondent." The  principles  of  this  case 
were  approved  in  Bellemire  v.  U.  S.  Bank,  4 
Whart.  (Pa.)  109,  33  Am.  Dec.  46. 

In  Wingate  v.  Mechanics'  Bank,  10  Pa.  St. 
104,  which  was  a  suit  against  a  receiving  bank 


to  recover  damages  for  a  loss  sustained  by 
reason  of  the  negligence  of  their  correspond- 
ent in  making  a  collection,  the  trial  court 
left  it  to  the  jury  to  say  whether  the  bank  had 
undertaken  to  collect  the  paper,  or  merely 
to  forward  it  for  collection.  In  this  case 
there  was  a  special  agreement  proved  to  collect 
for  a  commission  of  seven  per  cent.,  and  it 
appeared  that  the  defendant  neglected  to  give 
information  of  nonpayment  which  it  had  re- 
ceived from  its  correspondent,  and  to  return 
the  note  to  the  depositor  within  a  reasonable 
time,  and  it  was  held  liable  for  the  damages. 
The  case  of  Mechanics'  Bank  i>.  Earp,  4 
Rawle  (Pa.)  384,  was  commented  on  and  ap- 
proved. 

In  Bradstreet  v.  Everson,  72  Pa.  St.  124,  13 
Am.  Rep.  665,  the  question  was  as  to  the  liabil- 
ity of  a  commercial  agency  which  had  re- 
ceived and  given  a  receipt  for  notes  which 
were  payable  at  a  distant  place,  the  receipt 
stating  that  the  notes  were  received  "for  col- 
lection." It  was  held  that  by  giving  the  re- 
ceipt the  defendants  themselves  undertook  to 
collect,  and  became  responsible  for  the  de- 
fault of  their  agents  at  the  place  of  payment. 
The  case  was  decided  upon  the  analogy  of 
cases  involving  the  liability  of  an  attorney  to 
his  client,  Agnew,  J.,  saying:  "It  is  argued, 
notwithstanding  the  express  receipt  '  for  col- 
lection,' that  the  defendant  did  not  undertake 
for  themselves  to  collect,  but  only  to  remit  to 
a  proper  and  responsible  attorney.  *  *  *  The 
current  of  decision,  however,  is  otherwise  as 
to  attorneys  at  law  sending  claims  to  corre- 
spondents for  collection,  and  the  reasons  for 
applying  the  same  rule  to  collection  agencies 
are  even  stronger."  This  case  is  affirmed 
and  folloxved  in  Siner  v.  Stearne,  155  Pa. 
St.  62. 

In  Merchants'  Nat.  Bank  v.  Goodman,  109 
Pa.  St.  422,  58  Am.  Rep.  728,  the  Philadel- 
phia Court  of  Common  Pleas,  in  an  opinion 
which  was  affirmed  by  the  Supreme  Court  on 
appeal,  laid  down  broadly,  relying  on  the 
cases  just  cited,  the  rule  that  "a  collecting 
bank  is  an  agent  for  transmission  to  a  sub- 
agent  to  collect,  and  when  this  is  properly 
done,  its  duty  is  performed  and  its  responsi- 
bility is  at  an  end."  The  point  involved  in 
this  case,  however,  was  the  negligence  of  the 
collecting  bank  in  selecting  a  correspondent, 
so  that  it  cannot  be  regarded  as  an  authority 
for  the  proposition  announced.  Wagner  v. 
Crook,  167  Pa.  St.  259,  46  Am.  St.  Rep.  672, 
is  a  case  similar  to  the  one  last  cited,  and  the 
same  observations  apply  to  it. 

Forwarding  Bank  Denied  Recovery  against 
Corresponding  Bank. — In  Tennessee  it  has  been 
held  that  where  the  receiving  bank  has  vol- 
untarily reimbursed  the  payee  for  loss  occa- 
sioned by  the  neglect  of  the  correspondent  of 
the  bank,  it  has  no  recourse  against  such  cor- 
respondent for  the  negligence.  Louisville 
Bank  v.  Knoxville  First  Nat.  Bank,  8  Baxt. 
(Tenn.)  101,  35  Am.  Rep.  691. 
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ituated,  and  holding  the  bank  liable  only  for  the  proper  selection  of  a 
competent  and  reliable  agent  when  he  resides  at  a  distance.1  But  such  a 
classification  seems  to  be  useless,  since  no  cases  are  found  which  deny  the 
liability  of  the  bank  for  the  default  of  its  own  servants  in  making  collection. 

c  Measure  of  Damages  for  Negligence. — Where  a  bank  which  has 
undertaken  the  collection  of  a  bill  or  note  has  been  guilty  of  negligence  in  the 
performance  of  its  duties,  the  damages  which  the  depositor  is  entitled  to 
recover  are  measured  by  the  actual  loss  occasioned  by  the  improper  conduct 
of  the  bank.2  It  is  sometimes  stated  that  the  amount  of  a  bill  or  note  placed 
in  the  hands  of  a  bank  is  prima  facie  the  measure  of  its  liability.3  But  it 
seems  that  this  is  so  only  where  the  plaintiff  shows  in  the  first  instance  that 
there  is  a  reasonable  probability  that  the  bill  would  have  been  accepted  and 
paid  if  the  agent  had  done  his  duty,  or  that,  by  the  negligence  of  the  agent, 
the  liability  of  a  drawer  or  indorser  who  was  apparently  solvent  has  been 
discharged.4 

The  defendant  may  mitigate  the  damages  by  showing  either  the  solvency 
of  the  maker  or  acceptor,  the  insolvency  of  the  indorser,  or  that  the  paper 
was  partially  or  wholly  secured,  or  that  any  other  fact  existed  that  would 
lessen  the  actual  loss  to  the  plaintiff.5 


1.  i  Daniel  on  Negotiable  Instruments,  § 
341 ;  Kavanaugh  v.  Farmers'  Bank,  59  Mo. 
App.  548;  Power  v.  Fort  Benton  First  Nat. 
Bank,  6  Mont.  251. 

2.  Measure  of  Damages. — Hamilton  v.  Cun- 
ningham, 2  Brock.  (U.  S.)  350;  Mobile  Bank 
v.  Huggins,  3  Ala.  206;  Merchants,  etc.,  Bank 
-'.  Stafford  Nat.  Bank,  44  Conn.  564;  Tysons. 
State  Bank,  6Blackf.  (Ind.)  225,  38  Am.  Dec. 
139;  Blanc  v.  Mutual  Nat.  Bank,  28  La.  Ann. 
921,  26  Am.  Rep.  119;  Borup  v.  Nininger,  5 
Minn.  523;  Selz  v,  Collins,  55  Mo.  App.  55; 
Allen  v.  Suydam,  20  Wend.  (N.  Y.)  321,  32 
Am.  Dec.  555;  Meadville  First  Nat.  Bank  v. 
New  York  Fourth  Nat.  Bank,  77  N.  Y.  320; 
Sahlien  v.  Lonoke  Bank,  90  Tenn.  221 ;  Van 
Wart  v.  Woolley,  5  D.  &  R.  374,  3  B.  &  C. 
439,  10  E.  C.  L.  145;  Bank  of  Scotland  v. 
Hamilton,  1  Bell's  Comm.  409. 

3.  Amount  of  Note  Measures  Loss  Prima  Facie. 
— 1  Daniel  on  Negotiable  Instruments,  §  329. 

In  Borup  v.  Nininger,  5  Minn.  523,  it  was 
said  that  the  plaintiff  must  make  out  the 
insolvency  of  the  maker  and  the  solvency  of 
the  indorser  discharged  by  the  act  of  the  de- 
fendants. 

In  Fahy  v.  Fargo  (Supreme  Ct. ),  17  N.  Y. 
Supp.  344,  the  court  held  that  the  agent  is 
prima  facie  liable  for  the  whole  amount  of 
the  draft  where  it  is  reasonably  probable  that 
the  draft  would  have  been  paid  if  the  defend- 
ant had  done  his  duty. 

In  Crawford  v.  Louisiana  State  Bank,  1  Mar- 
tin N.  S.  (La.)  214,  it  was  held  that  if  the  col- 
lecting bank  neglects  to  give  notice,  the  onus 
of  showing  that  there  was  no  damage  is  upon 
the  bank.  To  the  same  effect,  see  Miranda  v. 
City  Bank,  6  La.  740,  26  Am.  Dec.  493. 

4.  Plaintiff  must  Make  out  Probable  Case  to 
Recover  Whole  Amount. — This  is  the  rule  laid 
down  by  Chancellor  Walworth  in  Allen  v. 
Suydam,  20  Wend.  (N.  Y.)  329,  32  Am.  Dec. 
555,  and  quoted  by  the  court  in  Meadville 
First  Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank,  77  N.  Y.  328. 

Where  the  question  is  one  of  probability, 


the  matter  becomes  an  issue  of  fact  for  the 
jury.  Selz  v.  Collins,  55  Mo.  App.  55.  In 
this  case  Rombauer,  P.  J.,  said:  "In  order 
to  justify  a  recovery,  as  a  matter  of  law,  for 
the  entire  amount  of  the  draft,  it  was  incum- 
bent upon  the  plaintiffs  to  show  that  the  entire 
loss  was  due  to  the  default  of  the  defendants, 
and  that,  but  for  such  default,  the  loss  would 
not  have  happened.  *  *  *  Cases  may  arise 
where  the  existence  of  these  two  conditions  is 
shown  by  the  evidence  to  be  so  certain  that  the 
question  resolves  itself  into  a  mere  question 
of  law;  but  where,  under  the  evidence,  they 
are  merely  more  or  less  probable,  the  question 
must  remain  one  of  fact  for  the  jury." 

Cases  wherein  the  facts  were  found  suffi- 
cient to  justify  a  recovery  on  the  part  of  the 
plaintiff  of  the  whole  amount  of  the  instru- 
ment are:  Trinidad  First  Nat.  Bank  v. 
Denver  First  Nat.  Bank,  4  Dill.  (U.  S.)  290; 
Whitney  v.  Merchants'  Union  Express  Co., 
104  Mass.  152,  6  Am.  Rep.  207;  Dyas  v.  Han- 
son, 14  Mo.  App.  363;  Meadville  First  Nat. 
Bank  v.  New  York  Fourth  Nat.  Bank,  89 
N.  Y.  412. 

5.  Mitigation  of  Damages. — Borup  v.  Nining- 
er, 5  Minn.  523.  See  generally  the  cases 
stated  in  the  first  note  of  this  subsection,  supra. 

In  Meadville  First  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  77  N.  Y.  329,  the  court,  by 
Earl,  J.,  said:  "In  all  these  cases,  the  negli- 
gence of  the  agent  being  established,  it  is  a 
question  of  damages,  and  the  agent  may  show, 
notwithstanding  his  fault,  that  his  principal 
has  suffered  no  damages,  and  the  recovery 
can  then  be  for  nominal  damages  only.  He 
may  show,  in  reduction  of  the  damages,  that  if 
he  had  used  the  greatest  diligence  the  bill 
would  not  have  been  accepted  or  paid,  or  that 
his  principal  holds  collaterals,  or  has  an  effec- 
tual remedy  against  the  prior  parties  to  the 
bill." 

In  Mobile  Bank  v.  Huggins,  3  Ala.  206,  it 
was  held  that  the  discharge  of  an  insolvent 
party  to  a  note  in  consequence  of  an  act  of 
negligence  by  the  agent  i9  not  an  actual  loss 
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d.  Title  tq  Paper  Deposited  for  Collection— (i)  As  between  Bank 
and  Depositor. — Paper  deposited  with  a  bank  for  collection,  and  by  it  trans- 
mitted to  another  bank  for  the  same  purpose,  with  notice  of  the  character  of 
the  deposit,  remains  the  property  of  the  depositor,  and  neither  bank  acquires 
title  so  as  to  become  an  owner  for  value.1 

(2)  Where  the  Rights  of  Third  Parties  Intervene — (a)  Generally. — But,  although 
a  bank  which  has  received  paper  for  collection  2  can  assert  no  title  thereto  as 


when  there  are  other  solvent  parties  who  re- 
main bound  to  the  principal ;  and  it  rests  with 
the  principal  to  show,  before  he  is  entitled  to 
recover  the  amount  of  the  note  as  damages, 
that  the  parties  who  remain  bound  to  him  are 
unable  to  pay. 

1.  Crown  Point  First  Nat.  Bank  v.  Rich- 
mond First  Nat.  Bank,  76  Ind.  561,  40  Am. 
Rep.  261 ;  Meridian  First  Nat.  Bank  v. 
Strauss,  66  Miss.  479,  14  Am.  St.  Rep.  583 ; 
Dickerson  v.  Wason,  47  N.  Y.  439,  7  Am. 
Rep.  455 ;  National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  28,  11  Am.  St.  Rep.  612; 
Yerkes  v.  National  Bank,  69  N.  Y.  386,  25 
Am.  Rep.  208. 

Collecting  Bank  cannot  Sell. — The  bank  with 
which  a  note  is  deposited  for  collection  has  no 
right  to  sell  it.  Fuller  v.  Bennett,  55  Mich. 
357- 

Bank  does  Not  Acquire  Title  until  Actual  Col- 
lection.— A  banker  receiving  paper  for  collec- 
tion can  be  held  absolutely  responsible  for 
the  amount,  previous  to  collection,  only  upon 
the  ground  of  a  contract  to  be  so  responsible, 
either  expressly  proved,  or  inferable  from 
an  unequivocal  course  of  dealing.  The  mere 
fact  that  the  owner  of  the  paper  was  «  deposi- 
tor, and  remitted  it  for  his  credit,  is  not 
enough  to  transfer  the  title  to  the  bank.  Scott 
v.  Ocean  Bank,  23  N.  Y.  289. 

Collecting  Bank  Liable  to  True  Owner  if  It  Pays 
Depositor  after  Notice. — A  bank  receiving  a 
draft  for  collection  is  liable,  in  an  action  for 
money  had  and  received,  to  the  true  owner, 
provided  notice  of  such  ownership  is  given 
before  the  proceeds  are  paid  over  to  the  de- 
positor of  the  draft.  Union  Bank  v.  Johnson, 
9  Gill  &  J.  (Md.)  297. 

Collecting  Bank  Takes  in  General  Only  Title  of 
Forwarding  Bank. — The  ordinary  course  of 
business  in  transmitting  paper  from  a  bank 
holding  it  to  another  bank  for  collection 
does  not  give  the  bank  employed  to  collect 
any  better  title  to  the  paper  or  its  proceeds 
than  that  of  the  principal  bank.  Unless  there 
are  special  circumstances  tending  to  constitute 
the  collecting  bank  an  owner  for  value,  it 
holds  the  paper  subject  to  any  right's  of  one 
showing  himself  to  be  the  true  owner,  or  any 
equities  or  defenses  of  the  maker  which  would 
be  available  against  the  principal  bank.  1867, 
Commercial  Bank  v.  Marine  Bank,  I  Abb. 
App.  Dec.  (N.  Y.)405;  1873,  Quebec  Bank  v. 
Weyand,  2  Cine.  Super.  Ct".  Rep.  (Ohio)  538. 

Depositor  of  Note  Deposited  for  Collection  may 
upon  Redelivery  Sue  Thereon. — When  the  hold- 
er of  a  promissory  note  deposits  it  in  a  bank 
for  collection  and  to  have  the  proceeds  ap- 
plied to  the  payment  of  an  indebtedness  due 
to  the  bank,  the  title  to  the  note  remains  in 
the  depositor  and   the  bank  is  simply  his 


agent,  so  that  upon  the  redelivery  of  the  note 
the  depositor  may  maintain  an  action  upon 
the  instrument  against  prior  indorsers.  Pres- 
cott  v.  Leonard,  32  Kan.  142. 

Transmitting  Bank  with  Title  may  Sue  Col- 
lecting Bank. — The  Bank  of  P.,  by  arrangement 
with  the  Bank  of  W.,  redeemed  its  circulation 
and  paid  its  drafts  on  the  credit  of  its  remit- 
tances for  collection;  and  having  received 
from  them,  under  this  arrangement,  a  draft 
indorsed  in  blank  and  payable  at  sight,  in-  v 
dorsed  it  for  collection  to  a  third  bank.  It 
was  held  that  the  Bank  of  P.  could  maintain 
an  action  against  such  third  bank  for  neglect 
to  charge  the  parties  to  the  draft,  or  for  the 
money  collected.  Under  such  an  arrange- 
ment it  was  the  legal  owner  of  the  draft. 
Commercial  Bank  Union  Bank,  11  N.  Y. 
203. 

Recovery  of  Money  Paid  to  Collecting  Bank 
under  Mistake  of  Fact.  —  Since  the  status  of 
the  collecting  bank  is  that  of  an  agent,  the 
principle  of  agency,  that  money  paid  to  the 
agent  under  a  mistake  of  fact  cannot  be  re- 
covered back  provided  it  has  been  paid  over 
by  the  agent  to  the  principal  before  notice  of 
the  mistake,  applies.  See  the  title  Agency, 
vol.  1,  p.  1130. 

Thus,  where  the  collecting  bank  had  re- 
ceived payment  from  the  drawee  of  a  draft  of 
the  amount  thereof,  and  had  paid  over  the 
sum  so  received  to  the  depositor,  and  it 
afterwards  appeared  that  the  draft  had  been 
raised  from  eight  dollars  to  eighteen  hundred 
dollars,  it  was  held  that  the  drawee  could  not 
recover  back  the  amount  paid  from  the  col- 
lecting bank.  National  Park  Bank  v.  Sea- 
board Bank,  114  N.  Y.  28,  n  Am.  St.  Rep. 
612,  affirming  44  Hun  (N.  Y.)  49. 

But  if  the  person  paying  the  instrument  to 
the  collecting  bank  is  ignorant  of  the  fact 
that  the  bank  is  acting  simply  as  a  collecting 
agent,  and  treats  with  it  in  good  faith  as  the 
bona  fide  holder  of  the  instrument,  the  payer 
is  entitled  to  recover  back  the  sum  paid  under 
a  mistake  of  fact,  although  the  collecting  bank 
has  transmitted  the  sum  to  its  principal.  Canal 
Bank  v.  Albany  Bank,  1  Hill  (N.  Y.)  287. 

2.  It  should  be  noted  that  where  paper  is 
deposited  generally,  title  passes  at  once  to  the 
bank.  See  infra,  this  title,  Deposits.  It 
becomes  necessary,  therefore,  in  order  to  es- 
tablish that  title  remained  in  the  depositor,  to 
show  that  the  deposit,  by  express  or  implied 
contract,  was  not  general  but  was  for  the  special 
purpose  of  collection.  This  has  been  charac- 
terized by  the  highest  authority  as  a  question 
of  fact  rather  than  of  law.  St.  Louis,  etc.,  R. 
Co.  v.  Johnston,  133  U.S.  566.  See  also  Beal 
v.  Somerville,  5  U.  S.  App.  14,  w  Fed.  Rep. 
647. 
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against  the  depositor,  yet  in  the  absence  of  notice  a  bona  fide  transferee  for 
value  from  the  bank  may  obtain  good  title,  or  the  agent  of  the  bank,  dealing 
with  the  paper  in  good  faith  as  the  bank's  agent,  may  acquire  rights  which  he 
may  assort  against  the  depositor.1  The  depositor  may,  however,  avoid  this 
possibility  by  means  of  a  qualified  or  special  indorsement  to  the  bank. 

(b)  Paper  Indorsed  "For  Collection." — If  the  language  of  the  indorsement  indicates 
that  the  assignor  does  not  intend  to  pass  the  title  to  the  paper,  the  relation  of 
agency  must  of  necessity  continue  until,  by  the  consent  of  the  assignor,  either 
explicit  or  legitimately  implied,  the  agency  has  ended  by  the  establishment  of 
the  relation  of  debtor  and  creditor.  Thus,  where  the  indorsement  is  expressed 
to  be  "  for  collection,"  it  has  been  held  that  the  assignor  has  intended  to  retain 
his  ownership  in  the  paper.2 


1.  Where  Money  Is  Innocently  Advanced  to 
Bank  on  Credit  of  Draft  Received  for  Collection. — 

A  draft  was  indorsed  in  blank  and  deposited  in 
a  bank  for  collection.  The  bank  indorsed  it 
"  for  collection  "  and  forwarded  it  to  a  second 
bank.  The  second  bank,  thereupon,  upon  the 
request  of  the  first  bank  and  upon  the  credit 
of  the  draft,  remitted  a  large  amount  of  money 
to  the  first  bank.  It  was  held  that  upon  the 
insolvency  of  the  first  bank  the  original  de- 
positor of  the  draft  was  not  entitled  to  recover 
it  in  an  action  of  trover  against  the  second 
bank.  Cody  v.  City  Nat.  Bank,  55  Mich.  379. 
In  delivering  the  opinion  of  the  court  Camp- 
bell, J.,  said:  "The  whole  case  really  hinged 
upon  whether  the  defendant  had  notice  which 
should  have  prevented  it  from  treating  the 
paper  as  Rice  &  Messmore's  [the  first  bankers] 
and  advancing  them  money  upon  it.  *  *  * 
When  the  paper  came  into  defendant's  hands 
it  had  an  unqualified  blank  indorsement  of 
plaintiffs'  which  presumptively  transferred 
title  to  any  one  who  might  become  the  holder. 
The  fact  that  Rice  &  Messmore  indorsed  it 
'  for  collection  '  had  no  tendency  to  show  that 
they  held  it  themselves  merely  as  agents  for 
plaintiffs,  or  even  received  it  from  them  di- 
rectly. The  undisputed  facts  show  that  it  was 
not  left  with  them  in  such  a  way  that  they 
were  bound  to  regard  it  themselves  as  left  for 
plaintiffs'  use,  except  as  l  deposit.  But  the 
defendant  is  not  claimed  to  have  had  any  no- 
tice outside  of  the  paper  itself.  The  paper 
came  to  defendant  with  express  directions 
to  collect  and  credit,  and  with  an  order  for  an 
immediate  remittance  of  a  large  sum,  which 
nearly  exhausted  it.  This  was  not  an  excep- 
tional case,  but  was  in  the  usual  course  of 
their  mutual  business." 

2.  Indorsement  "For  Collection" — United 
States. — Commercial  Nat.  Bank  v.  Arm- 
strong, 148  U.  S.  50;  Bank  of  Metropolis  v. 
Jersey  City  First  Nat.  Bank,  22  Blatchf.  (U. 
S.)  58;  In  re  Armstrong,  33  Fed.  Rep.  405; 
Circleville  First  Nat.  Bank  v.  Monroe  Bank, 
33  Fed.  Rep.  408;  Levi  v.  National  Bank,  5 
Dill.  (U.  S.)  107  ;  National  Bank  v.  Merchants' 
Nat.  Bank,  91  U.  S.  92. 

Georgia. — Central  R.  Co.  v.  Lynchburg 
First  Nat.  Bank,  73  Ga.  383. 

Kansas. — Prescott  v.  Leonard,  32  Kan. 
142. 

Kentucky. — Armstrong  v.  Boyertown  Nat. 
Bank,  90  Ky.  431. 

Maryland. — Cecil  Bank  v.  Farmers'  Bank, 


22  Md.  148;  Tyson  v.  Western  Nat.  Bank,  77 
Md.  412. 

Massachusetts. — Manufacturers'  Nat.  Bank 
v.  Continental  Bank,  148  Mass.  553,  12  Am. 
St.  Rep.  598;  Freeman's  Nat.  Bank  v.  Na- 
tional Tube  Works  Co.,  151  Mass.  413,  21 
Am.  St.  Rep.  461. 

Minnesota. — Rock  County  Nat.  Bank  v. 
Hollister,  21  Minn.  385;  Merchants'  Nat. 
Bank  v.  Hanson,  33  Minn.  40,  53  Am.  Rep. 
5 ;  Syracuse  Third  Nat.  Bank  v.  Clark,  23 
Minn.  263. 

Mississippi . — Ryan  v.  Paine,  66  Miss.  678; 
Kinney  v.  Paine,  68  Miss.  258. 

Missouri. — Bury  v.  Woods,  17  Jrto.  App. 
245 ;  Millikin  v.  Shapleigh,  36  Mo.  596,  88 
Am.  Dec.  171 ;  Mechanics'  Bank  v.  Valley 
Packing  Co.,  70  Mo.  643. 

New  Jersey. — Hoffman  v.  Jersey  City  First 
Nat.  Bank,  46  N.  J.  L.  604. 

New  York. — National  Butchers',  etc.,  Bank 
v.  Hubbell,  117  N.  Y.  384,  15  Am.  St.  Rep. 
515- 

Ohio. — Jones  v.  Kilbreth,  49  Ohio  St.  401. 

Rhode  Island. — Blaine  v.  Bourne,  11  R.  I. 
119,  23  Am.  Rep.  429. 

Texas. — City  Bank  v.  Weiss,  67  Tex.  331, 
60  Am.  Rep.  29. 

Thus,  in  Sweeny  v.  Easter,  1  Wall.  (U.  S.) 
166,  Mr.  Justice  Miller  said  :  "  The  words  '  for 
collection  '  evidently  had  a  meaning.  That 
meaning  was  intended  to  limit  the  effect  which 
would  have  been  given  to  the  Indorsement 
without  them,  and  warned  the  party  that,  con- 
trary to  the  purpose  of  a  general  or  blank  in- 
dorsement, this  was  not  intended  to  transfer 
the  ownership  of  the  note  or  its  proceeds." 
Quoted  in  Crown  Point  First  Nat.  Bank  v. 
Richmond  First  Nat.  Bank,  76  Ind.  567,  40 
Am.  Rep.  261. 

And  in  Vickrey  v.  State  Sav.  Assoc.,  21  Fed. 
Rep.  773,  Mr.  Justice  Brewer  said  :  "  So  far 
as  any  hardship  on  the  plaintiff  is  concerned, 
he  has  no  one  but  himself  to  blame.  By  a 
restricted  indorsement  he  could  have  given 
notice  to  every  one  of  his  title.  He  chose  to 
give  an  unrestricted  indorsement,  and  thus 
permitted  it  to  pass  into  the  channels  of  trade 
as  apparently  the  property  of  the  Indiana  Bank. 
He  trusted  that  bank,  and  must  abide  the  con- 
sequences of  his  confidence." 

Where  bankers  and  collecting  agents  re- 
ceive from  their  correspondents,  engaged  in 
the  same  business  at  another  place,  negotiable 
paper  indorsed  to  them  by  the  latter,  the 
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(c)  Effect  of  Crediting  Paper  when  Received  as  Cash. — The  fact  that  the  depositor's 
account  is  credited  with  the  amount  of  the  items  taken  for  collection  does  not 
of  itself  operate  to  transfer  the  title  to  the  paper;  for,  by  the  custom  of 
bankers,  the  collection  is  charged  back  at  once  if  not  paid.1 


indorsement  being  expressed  to  be  "for  collec- 
tion," and  they  do  not  credit  their  correspond- 
ents with  it,  but  enter  it  in  account  as  re- 
ceived for  collection,  and  the  circumstances 
and  the  course  of  dealing  are  such  that  they 
are  not  under  any  obligation  to  credit  their 
correspondents  with  its  amount  until  it  is 
paid  at  maturity,  and  there  is  no  understand- 
ing between  them  and  their  correspondents 
that  remittances,  or  a  delay  to  draw  for  cash 
balances,  are  to  be  influenced  by  the  fact  of 
holding  paper  sent  for  collection  and  not 
matured,  they  cannot,  as  against  the  owners 
who  delivered  the  paper  to  their  correspond- 
ents for  collection,  retain  it  on  the  ground 
of  an  unpaid  balance  due  to  them  from  such 
correspondents.  Delay  to  draw  for  a  cash 
balance,  and  the  making  of  advances  or  re- 
mittances, after  receiving  the  paper  for  col- 
lection, do  not,  under  such  circumstances, 
make  them  bona  fide  holders  for  value,  so  as 
to  give  them  a  superior  title.  Hoffman  v. 
Miller,  9  Bosw.  (N.  Y.)  334. 

Check  Indorsed  "  For  Deposit." — Where  the 
check  deposited  is  indorsed  "for  deposit," 
the  title  is  held  to  pass  to  the  bank  which  has 
taken  it  and  in  good  faith  credited  the  same 
to  the  depositor  as  cash.  Ditch  v.  Western 
Nat.  Bank,  79  Md.  192,  47  Am.  St.  Rep.  375. 
And  see  National  Commercial  Bank  v.  Miller, 
77  Ala.  168,  54  Am.  Rep.  50;  Freeman  v. 
Exchange  Bank,  87  Ga.  45  ;  American  Exch. 
Nat.  Bank  v.  Gregg,  138  111.  596,  32  Am.  St. 
Rep.  171;  In  re  State  Bank,  56  Minn.  119,45 
Am.  St.  Rep.  454. 

The  contrary  rule  is  declared  in  Beal  v. 
Somerville,  50  Fed.  Rep.  647,  5  U.  S.  App.  14, 
where  the  whole  subiect  is  discussed  at  length. 

1.  Levi  v.  National  Bank,  5  Dill.  (U.  S.) 
104;  Marine  Bank  v.  Fulton  Bank,  2  Wall. 
(U.  S.)  256;  National  Gold  Bank,  etc.,  Co.  v. 
McDonald,  51  Cal.  64,  21  Am.  Rep.  697  ;  Arm- 
strong v.  Boyertown  Nat.  Bank,  90  Ky.  431 ; 
Manufacturers'  Nat.  Bank  v.  Continental 
Bank,  148  Mass.  553,  12  Am.  St.  Rep.  598; 
Chosen  Freeholders  v.  State  Bank,  32  N.  J. 
Eq.  467;  Hazlett  v.  Commercial  Nat.  Bank, 
132  Pa.  St.  118;  Rapp  v.  National  Security 
Bank,  136  Pa.  St.  426;  Columbia  Second  Nat. 
Bank  v.  Cummings,  89  Tenn.  609,  24  Am.  St. 
Rep.  618. 

Crediting  Check  Deposited  in  Bank  where  Pay- 
able.— The  deposit  of  a  check  upon  the  bank 
receiving  the  deposit  may  be  credited  upon 
the  depositor's  pass  book  and  such  credit  not 
be  binding  upon  the  bank  as  for  currency  re- 
ceived. The  credit  may  be  charged  off  or 
canceled.  The  check  will  be  deemed  to  have 
been  taken  for  collection.  National  Gold 
Bank,  etc  ,  Co.  v.  McDonald,  51  Cal.  64,  21 
Am.  Rep.  697.  Compare  New  Hanover  Bank 
v.  Kenan,  76  N.  Car.  340. 

In  Manufacturers'  Nat.  Bank  v.  Continental 
Bank,  148  Mass.  553,  12  Am.  St.  Rep.  598,  two 
banks,  located  respectively  at  Boston  and  at 
3  C.  of  L. — 52  8 


St.  Louis,  had  a  mutual  arrangement  for  mak- 
ing collections  and  remitting  weekly  in  New 
York  exchange.  The  contract  contained  in 
their  letters  showed  an  offer  to  the  plaintiff 
by  the  St.  Louis  bank  of  its  services  for  mak- 
ing collections  in  the  West,  and  then  a  proposi- 
tion to  credit  such  items  at  par,  subject  to 
payment,  and  to  make  collections,  remitting 
weekly  in  New  York  exchange  without 
charge.  This  proposition  was  accepted  by 
the  plaintiff,  and  the  St.  Louis  bank  thereby 
became  the  plaintiff's  agent  to  collect  for  it 
commercial  paper.  Under  this  arrangement 
the  credit  given  for  a  check  was  merely  pro- 
visional until  the  check  was  paid.  It  did  not 
create  a  debt  from  the  St.  Louis  bank  to  the 
plaintiff,  and  it  did  not  change  the  ownership 
of  the  check.  In  that  respect  their  relations 
to  each  other  were  very  different  from  those 
between  a  banker  and  a  depositor  where 
checks  are  received  on  deposit  as  cash,  and 
an  absolute  right  to  draw  against  them  is 
given.  The  court  in  this  case  cited  White  v. 
Miner's  Nat.  Bank,  102  U.  S.  658;  Ayres  v. 
Farmers',  etc.,  Bank,  79  Mo.  421,  49  Am.  Rep. 
235;  Scott  v.  Ocean  Bank,  23  N.  Y.  289; 
Dickerson  v.  Wason,  47  N.  Y.  439,  7  Am. 
Rep.  455  ;  Metropolitan  Nat.  Bank  v.  Loyd, 
90  N.  Y.  530. 

Title  to  Check  Deposited — Effect  of  Bank  Custom 
to  Credit  as  Cash. — A  check  was  deposited  for 
collection  with  a  bank  which  suspended  on 
the  following  day,  its  receiver  claiming  the 
uncollected  check  as  against  the  plaintiff  by 
whom  it  had  been  deposited.  It  was  held 
that  the  plaintiff  was  entitled  to  a  return  of  the 
check,  and  that  the  fact  that  it  had  been  the 
custom  of  the  bank  to  credit  such  checks  as 
cash,  and  allow  depositors  to  draw  against 
them  before  collection,  made  no  difference, 
such  a  practice  existing  merely  by  way  of 
favor.  Balbach  -•.  Frelinghuysen,  15  Fed. 
Rep.  675.  To  the  same  effect  as  to  the  custom 
of  banks  to  credit  checks  received  as  cash,  is 
Beal  v.  Somerville,  5  U.  S.  App.  14,  where 
the  authorities  are  discussed  at  length.  See 
also  In  re  State  Bank,  56  Minn.  119,  45  Am. 
St.  Rep.  454. 

In  Hazlett  v.  Commercial  Nat.  Bank,  132 
Pa.  St.  118,  it  was  held  that  when  a  depositor 
transmits  to  a  bank  for  credit  his  own  check 
or  draft  upon  a  third  bank,  the  bank  receiving 
it  becomes  the  depositor's  agent  for  collec- 
tion, and  the  relation  is  not  affected  by  the 
fact  that  the  amount  of  the  draft  is  at  once 
credited  to  the  depositor  as  cash. 

The  Nevj  York  case  of  Metropolitan  Nat. 
Bank  v.  Loyd,  90  N.  Y.  530,  affirming  25  Hun 
(N.  Y.)  101,  where  the  crediting  of  a  check 
as  cash  and  the  acceptance  of  such  credit  by 
the  customer  was  held  to  transfer  title  to  the 
bank,  was  the  case  of  a  deposit  simply,  not 
for  the  purpose  of  collection,  and  it  was  ad- 
mitted that  the  title  would  have  remained 
in  the  depositor  had  the  deposit  been  for 
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(d)  Insolvency  of  Forwarding  Bank — aa.  Whether  Balance  on  Account  in  Collect- 
ing Bank's  Favor  Entitles  It  to  Retain  Proceeds. — Where  two  banks  keep  mutual 
open  accounts  with  each  other,  and  one  of  them  forwards  to  the  other  paper 
for  collection,  and  fails  before  the  collection  is  made  and  the  proceeds  trans- 
mitted, the  question  arises  whether  the  collecting  bank,  by  reason  of  a  balance 
in  its  favor  upon  its  account  with  the  forwarding  bank,  is  entitled  to  retain  the 
proceeds  of  the  collection  and  credit  them  upon  the  account.  The  courts  are 
not  in  accord  upon  this  question. 

bb.  View  that  Collecting  Bank  is  Entitled  to  Credit  on  Past  Indebtedness. 
— The  rule  generally  adopted  is  that  where  the  collecting  bank  has  no  notice 
that  the  remitting  bank  is  not  the  owner  of  the  paper  remitted,  and  on  the 
credit  of  such  remittances,  made  or  anticipated  in  the  usual  course  of  business 
between  them,  balances  are,  from  time  to  time,  suffered  to  remain  in  favor  of 
the  remitting  bank,  to  be  met  by  the  proceeds  of  such  paper,  then  the  collecting 
bank  is  entitled,  even  as  against  the  real  owner,  to  retain  the  proceeds  of  such 
paper  for  the  balance  of  account  due  it  by  the  remitting  bank.1 

cc.  View  that  Collecting  Bank  cannot  Credit  on  Past  Indebtedness. — On 
the  other  hand,  it  has  been  held  that  a  bank  receiving  from  another  notes  for 
collection  obtains  no  better  title  to  them  or  to  the  proceeds  than  the  remitting 
bank  had,  unless  it  becomes  a  purchaser  for  value  without  notice  of  any  defect 
of  title ;  and  it  is  not  a  purchaser  for  value  by  reason  of  its  having  a  balance 
against  the  remitting  bank  for  which  it  had  refrained  from  drawing,  and  from 
having  discounted  notes  for  the  latter  upon  its  indorsement,  in  reliance  upon  a 
course  of  dealing  between  the  banks  to  collect  notes  for  each  other,  each 


collection.  In  National  Butchers',  etc.,  Bank 
■v.  Hubbell,  117  N.  Y.  384,  15  Am.  St.  Rep.  515, 
where  the  deposit  was  specifically  "  for  collec- 
tion," title  was  held  not  to  pass,  although 
credit  was  given  at  once  on  reception  and  be- 
fore collection. 

1.  Collecting  Bank  may  Assert  Lien  or  Title 
against  Depositor — United  States. — Bank  of 
Metropolis  v.  New  England  Bank,  1  How.  (TJ. 
S.)  234,  6  How.  (U.  S.)  212  ;  Sweeny  v.  Easter, 
1  Wall.  (U.  S.)  166;  Chicago  First  Nat.  Bank 
v.  Reno  County  Bank,  1  McCrary  (U.  S.)  491 ; 
Vickrey  v.  State  Saw  Assoc.,  21  Fed.  Rep.  773. 

Colorado. — Wyman  v.  State  Nat.  Bank,"  5 
Colo.  30,  40  Am.  Rep.  133. 

Maryland. — Cecil  Bank  v.  Farmers'  Bank, 
22  Md.  148;  Miller  v.  Farmers',  etc.,  Bank,  30 
Md.  392. 

Missouri. — Millikin  v.  Shapleigh,  36  Mo. 
600,  88  Am.  Dec.  171 ;  Bury  v.  Woods,  17  Mo. 
App.  246,  distinguishing  Ayres  v.  Farmers', 
etc.,  Bank,  79  Mo.  421,  49  Am.  Rep.  235. 

West  Virginia.  —  Carroll  v.  Exchange 
Bank,  30  W.  Va.  518,  8  Am.  St.  Rep.  101. 

See  also  Clarion  First  Nat.  Bank  v.  Gregg, 
79  Pa.  St.  384. 

In  Bank  of  Metropolis  v.  New  England 
Bank,  6  How.  (U.  S.)  212,  it  was  held  that  if 
the  collecting  bank,  at  the  time  of  the  deal- 
ings, had  notice  that  the  bill  was  not  the 
property  of  the  intermediate  remitting  bank, 
but  had  merely  been  sent  by  them  for  collec- 
tion as  agent  for  some  other  bank,  then  the 
collecting  bank  had  no  right  to  retain  for  any 
balance  due  from  the  intermediate  bank, 
which  had  failed,  and  that  even  if  the  collect- 
ing bank  had  no  notice,  they  could  not  re- 
tain as  against  the  real  owner  unless  credit 
had  been  given  to  the  intermediate  remitting 
bank,  or,  what  was  equivalent,  balances  suf- 


fered to  remain  to  be  met  by  such  paper.  But 
if  the  latter  was  the  case,  and  they  had  treated 
the  intermediate  bank  as  the  owner,  and  had 
no  notice,  then  they  might  retain.  See  also 
Blaine  v.  Bourne,  11  R.  I.  119,  23  Am.  Rep. 
429. 

In  Ayres  v.  Farmers',  etc.,  Bank,  79  Mo. 
421,  49  Am.  Rep.  235,  the  plaintiff  deposited  for 
collection  and  credit  the  check  of  a  third  per- 
son. By  arrangement  between  the  parties,  the 
bank  at  once  credited  the  plaintiff  the  amount 
of  the  check,  and  the  plaintiff  drew  against  it. 
The  bank  forwarded  the  check  to  defendant, 
its  correspondent  bank.  The  defendant 
charged  the  check  to  the  drawer  and  credited 
its  correspondent.  The  forwarding  bank  had 
failed  meanwhile,  though  the  defendant  did  not 
know  it.  Suit  was  brought  on  the  check,  but 
the  plaintiff  was  unsuccessful,  the  court  hold- 
ing that  by  reason  of  the  arrangement  between 
the  parties,  the  transaction  was  in  effect  a  sale 
of  the  check.  See  Vickrey  v.  State,  Sav. 
Assoc.,  21  Fed.  Rep.  773;  Franklin  County 
Nat.  Bank  v.  Beal,  49  Fed.  Rep.  606;  An- 
heuser-Busch Brewing  Assoc.  v.  Clayton,  56 
Fed.  Rep.  759;  Bullene  v.  Coates,  79  Rio.  426. 

Money  Paid  by  Transmitting  Bank  to  Deposi- 
tor under  Mistake  of  Fact. — Where  a  bill  is  de- 
livered by  the  paj'ee  to  a  bank,  to  be  trans- 
mitted for  collection,  the  bank  to  which  it  is 
accordingly  transmitted  becomes  the  agent 
of  the  payee,  and  answerable  to  him  alone  for 
breach  of  duty.  If,  by  mistake  of  the  latter 
bank,  the  first  bank  pays  over  the  value  to  the 
payee,  while  the  bill  proves  to  be  dishonored, 
the  first  bank  can  recover  back  the  money  on 
the  payee's  indorsement;  and  any  breach  of 
duty  upon  the  part  of  the  other  bank  is  no 
defense.  Farmers'  Bank  Owen,  5  Cranch 
(C.  C.)  504. 
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keeping  an  open  account  of  such  collection,  treating  all  the  paper  sent  for 
collection  as  the  property  of  the  other,  and  drawing  for  balances  at  pleasure.1 
(e)  Title  after  Collection  Completed — aa.  Relation  of  Debtor  and  Creditor  Estab- 
lished.— Although  a  bank  which  has  received  paper  for  collection  is,  until  the 
collection  of  the  paper,  the  agent  of  the  depositor,2  a  different  relation  exists 
after  the  collection  has  been  made.  According  to  the  established  custom  of 
banks,  the  proceeds  of  paper  deposited  for  collection  are  mingled  with  the  gen- 
eral funds  of  the  collecting  bank,  and  are  used  by  it  in  the  same  manner  as  its 
other  funds.  The  depositor  thereupon  becomes  the  creditor  of  the  bank  for  the 
amounts  so  colLected,  and  the  debtor,  the  collecting  bank,  in  consideration  of 
the  right  to  use  the  money,  undertakes  and  is  bound  to  refund  it  in  whole 
or  in  part  upon  demand.  These  principles  apply  between  two  banks,  one  of 
which  forwards  paper  to  the  other  for  collection,  and  the  fact  that  the  mutual 
accounts  of  the  banks  are  adjusted  by  regular  and  frequent  settlements  does 
not  change  the  rule.3 


1.  Rights  of  Collecting  Bank  No  Greater  than 
Those  of  Forwarding  Bank. —  Meridian  First 
Nat.  Bank  v.  Strauss,  66  Miss.  479,  14  Am.  St. 
Rep.  579;  McBride  v.  Farmers'  Bank,  26  N. 
Y.  450;  Commercial  Bank  v.  Marine  Bank,  1 
Abb.  App.  Dec.  (N.  Y.)  405,  3  Keyes  (N. 
Y.)  337;  Corn  Exch.  Bank  v.  Farmers'  Nat. 
Bank,  118  N.  Y.  443;  Van  Amee  v.  Troy 
Bank,  8  Barb.  (N.  Y.)  312  ;  West  v.  American 
Exch.  Bank,  44  Barb.  (N.  Y.)  175;  Lindauer 
v.  New  York  Fourth  Nat.  Bank,  55  Barb. 
(N.  Y.)  75 ;  Dod  v.  New  York  Fourth  Nat. 
Bank,  59  Barb.  (N.  Y.)  265;  Quebec  Bank  v. 
Weyand,  2  Cine.  Sup.  Ct.  Rep.  538. 

This  doctrine,  as  pointed  out  by  Mr. 
Daniel  (1  Daniel  on  Negotiable  Instruments, 
§  336),  follows  from  the  rule  that  the  receipt 
of  negotiable  paper  in  payment  of,  or  as  se- 
curity for,  an  antecedent  debt,  does  not  consti- 
tute the  receiver  a  purchaser  for  value.  Merid- 
ian First  Nat.  Bank  v.  Strauss,  66  Miss.  479, 
14  Am.  St.  Rep.  579. 

But  where  the  correspondent  bank  parts 
with  a  present  consideration  for  notes  re- 
ceived from  the  transmitting  bank,  or  where 
they  are,  in  some  jurisdictions,  received  and 
applied  in  actual  payment  of  an  antecedent 
debt,  and  the  correspondent  is  without  notice 
that  the  transmitting  bank  is  not  the  owner 
of  the  notes,  a  different  rule  applies.  Thus, 
where  a  bank  with  which  a  draft  had  been 
deposited  for  collection  sent  the  draft  to  the 
A.  bank,  where  it  was  payable,  with  directions 
to  remit  the  proceeds  when  collected  to  a  third 
bank,  to  be  placed  to  the  credit  of  the  trans- 
mitting bank,  and  the  A.  bank  thereupon 
charged  the  amount  of  the  draft  to,  the  ac- 
ceptor thereof,  and  drew  its  own  draft  on  the 
third  bank,  and  sent  the  same  to  it  by  mail, 
stating  that  it  was  for  the  credit  of  the  orig- 
inal transmitting  bank,  and  the  draft  was  paid 
and  so  credited,  it  was  held  that,  as  it  ap- 
peared that  the  third  bank  had  received  the 
draft  and  applied  the  amount  thereof  in  pay- 
ment of  a  debt  due  from  the  original  trans- 
mitting bank  in  good  faith,  and  without  notice 
of  the  source  from  which  the  money  was  de- 
rived, it  was  entitled  to  retain  the  money  so 
received,  and  could  not  be  compelled  to  ac- 
count to  the  holder  of  the  draft  who  had 
originally  deposited  it  for  collection.  Char- 


lotte Iron  Works  v.  American  Exch.  Nat. 
Bank,  34  Hun  (N.  Y.)  26,  distinguishing  Mc- 
Bride v.  Farmers'  Bank,  26  X.  Y.  450. 

Where  the  Collecting  Bank  Has  iN'otica  of  Trans- 
mitting Bank's  Want  of  Title. — A  bank  that 
collects  a  bill  of  exchange  on  its  being  trans- 
mitted by  the  cashier  of  another  bank,  where 
it  was  lodged  for  collection,  with  his  indorse- 
ment in  blank  and  a  letter  stating  that  it  was 
seni  for  collection,  is  liable  to  the  owner,  and, 
where  the  transmitting  bank  has  become  in- 
solvent, cannot  set  off  a  claim  against  it.  Law- 
rence v.  Stonington  Bank,  6  Conn.  521.  See 
Van  Amee  v.  Troy  Bank,  8  Barb.  (N.  Y.)  3i2, 
5  How.  Pr.  (N.  Y.)  161. 

2.  Commercial  Bank  v.  Armstrong,  148  U. 
S.  50;  St.  Louis,  etc.,  R.  Co.  v.  Johnston,  133 
U.  S.  575 ;  National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  28,  11  Am.  St.  Rep.  612. 

In  Giles  v.  Perkins,  9  East  12,  Lord  Ellen- 
borough  said:  "Every  man  who  pays  bills 
not  then  due  into  the  hands  of  his  banker 
places  them  there  as  in  the  hands  of  his  agent 
to  obtain  payment  of  them  when  due.  If  the 
banker  discount  the  bill,  or  advance  money 
upon  the  credit  of  it,  that  alters  the  case;  he 
then  acquires  the  entire  property  in  it,  or  has 
a  lien  on  it  pro  tanto  for  his  advance." 

Special  Contract  "For  Collection  and  Return 
of  Proceeds." — Where,  by  the  terms  of  the  con- 
tract between  two  banks,  one  sends  paper  to 
the  other  "for  collection  and  return  of  pro- 
ceeds," the  collecting  bank  becomes  as  to  such 
collections,  when  made,  a  trustee  for  the  for- 
warding bank,  and  its  duty  is  to  remit  the 
proceeds  to  the  forwarding  bank ;  the  rela- 
tion between  the  banks  is  not  that  of  debtor 
and  creditor,  but  that  of  trustee  and  cestui  que 
trust.  Continental  Nat.  Bank  v.  Weems,  69 
Tex.  489,  5  Am.  St.  Rep.  85. 

3.  After  Collection  Relation  of  Debtor  and 
Creditor  Exists. — Marine  Hank  ~\  Fulton  Bank, 
2  Wall.  (U.  S.)  252;  Commercial  Nat.  Bank 
v.  Armstrong,  148  U.  S.  50;  Hosmer  v. 
Jewett,6  Ben.  (U.S.)  208;  Levi  v.  National 
Bank,  5  Dill.  (U.  S.)  104;  Marine  Bank  v. 
Rushmore,  28  111.  463  ;  Tinkham  v.  Heyworth, 
31  III.  519;  Briggs  Central  Nat.  Bank,  89 
N.  Y.  182,  42  Am.  Rep.  285;  People  v. 
City  Bank,  93  N.  Y.  582;  National  Butchers', 
etc.,  Bank  v.   Hubbell,   117  N.  Y.  3S4,  15 

819  Volume  III. 


Powers  and  Functions.  BANKS  AND  BANKING. 


Collections. 


bb.  Forwarding  Bank  Has  No  Preference  on  Insolvency  of  Collecting  Bank. 
—  It  follows,  from  the  change  of  relationship,  that  when  the  collecting  bank 
becomes  insolvent,  the  depositor  of  paper  collected  has  no  priority  in  the 
moneys  that  have  been  collected  in  this  way,  nor  any  lien  thereon,  as  against 


Am.  St.  Rep.  515;  Richmond  First  Nat. 
Bunk  7'.  Davis,  114  N.  Car.  343,  41  Am.  St. 
Rep.  795;  Reeves  v.  State  Bank,  8  Ohio  St. 

Where  two  banks  kept  a  running  account, 
each  collecting  for  the  other,  and  striking  a 
mutual  balance  each  week,  no  separate  fund 
for  collections  being  maintained,  it  was  held 
that  their  relation  became  that  of  debtor  and 
creditor.    People  v.  City  Bank,  93  N.  Y.  582. 

In  Commercial  Bank  v.  Armstrong,  148  U. 
S.  50,  the  Fidelity  Bank  in  Ohio  contracted 
with  a  bank  in  Pennsylvania  to  collect  for  it 
at  par  at  all  points  west  of  Pennsylvania,  and 
to  remit  on  the  first,  eleventh,  and  twenty-first 
of  each  month.  It  was  held  that  when  collec- 
tions were  fully  made  under  this  arrangement, 
by  the  custom  of  banks  the  relation  of  debtor 
and  creditor  was  created  between  the  banks,  the 
funds  being  on  general  deposit  with  the  Ohio 
bank,  with  the  right  in  that  bank  to  their  use 
until  the  time  of  remittance  should  arrive. 
In  delivering  the  opinion  of  the  court  in  this 
case,  Brewer,  J.,  said:  "We  also  agree  with 
the  Circuit  Court  in  its  conclusions  as  to 
those  moneys  collected  by  subagents  to  whom 
the  Fidelity  was  in  debt,  and  which  collec- 
tions had  been  credited  by  the  subagents  upon 
the  debts  of  the  Fidelity  to  them,  before  its 
insolvency  was  disclosed,  for  there  the  moneys 
had  practically  passed  into  the  hands  of  the 
Fidelity;  the  collection  had  been  fully  com- 
pleted. It  was  not  a  mere  matter  of  book- 
keeping between  the  Fidelity  and  its  agents; 
it  was  the  same  as  though  the  money  had 
actually  reached  the  vaults  of  the  Fidelity. 
It  was  a  completed  transaction  between  it  and 
its  subagents,  and  nothing  was  left  but  the 
settlement  between  the  Fidelity  and  the  prin- 
cipal— the  plaintiff.  The  conclusions  of  the 
Circuit  Court  were  based  upon  the  idea  that 
these  collections  could  not  be  traced,  because 
they  had  passed  into  the  general  fund  of  the 
bank.  We  think,  however,  a  more  satisfac- 
tory reason  is  found  in  the  fact  that,  by  the 
terms  of  the  arrangement  between  the  plain- 
tiff and  the  Fidelity,  the  relation  of  debtor  and 
creditor  was  created  when  the  collections 
were  fully  made.  The  agreement  was  to  col- 
lect at  par,  and  remit  the  first,  eleventh,  and 
twenty-first  of  each  month.  Collections  in- 
termediate those  dates  were,  by  the  custom  of 
banks  and  the  evident  understanding  of  the 
parties,  to  be  mingled  with  the  general  funds 
of  the  Fidelity,  and  used  in  its  business.  The 
fact  that  the  intervals  between  the  dates  for 
remitting  were  brief  is  immaterial.  The  prin- 
ciple is  the  same  as  if  the  Fidelity  were  to  re- 
mit only  once  every  six  months.  It  was  the 
contemplation  of  the  parties,  and  must  be  so 
adjudged  according  to  the  ordinary  custom 
of  banking,  that  these  collections  were  not  to 
be  placed  on  special  deposit  and  held  until 
the  day  for  remitting.  The  very  fact  that 
collections  were  to  be  made  at  par  shows  that 


the  compensation  for  the  trouble  and  expense 
of  collection  was  understood  to  be  the  tem- 
porary deposit  of  the  funds  thus  collected,  and 
the  temporary  use  thereof  by  the  Fidelity." 

In  Richmond  First  Nat.  Bank  -».  Davis,  114 
N.  Car.  343,  41  Am.  St.  Rep.  795,  paper  had 
been  deposited  with  the  bank  for  collection, 
and  the  bank  had  collected  it  and  mingled  its 
proceeds  with  its  other  funds,  and  then  failed. 
Suit  was  brought  to  obtain  a  preference  on 
the  ground  that  the  proceeds  of  such  collec- 
tions were  held  in  trust  for  the  depositor. 
The  court,  by  Burwejl,  J.,  said:  "  We  have 
come  to  the  conclusion,  upon  the  facts  found, 
that  the  relation  of  the  bank  of  N.  H.  to  the 
plaintiff  bank,  at  the  time  of  the  appointment 
of  the  defendant  receiver,  was  merely  that  of 
debtor  to  creditor  as  to  the  sum  of  money 
which  is  in  controversy  in  this  suit.  The 
two  banks  must  be  presumed  to  have 
entered  into  the  contract  between  them 
with  the  expectation  and  implied  agree- 
ment that  in  the  transaction  of  the  busi- 
ness provided  for  by  that  contract  each 
would  act  according  to  well  known  arid  estab- 
lished rules  and  customs  in  such  business. 

*  *  *  Now  it  is  a  well  known  and  established 
custom  of  banks,  when  acting  as  collecting 
agents,  either  for  other  banks,  or,  indeed,  for 
any  customer,  to  put  all  collections  made  by 
them  into  the  general  fund  of  the  bank,  unless 
directed  to  make  of  them  a  special  deposit, 
and  use  them  from  hour  to  hour  and  from 
day  to  day  in  the  transaction  of  their  current 
business,  and,  when  the  day  or  thej  hour 
arrives  for  making  remittances,  to  send  to 
the  bank  or  other  customer  for  whom  the  col- 
lection was  made,  not  the  identical  currency 
or  money  collected,  but  money  or  currency 
taken  from  the  general  fund,  without  any  refer- 
ence to  its  identity,  or,  as  is  far  oftener  done, 
its  cashier's  check  on  itself  or  some  other 
bank,  or  in  some  way  to  effect  a  transfer  of 
the  fund  by  the  use  of  credits  of  one  kind 
or  another,  without  the  handling  and  ship- 
ping of  any  actual  money  or  currency  at  all. 

*  *  *  The  test  is,  did  the  plaintiff  bank 
agree  expressly  or  impliedly  that  the  pro- 
ceeds of  drafts,  checks,  etc.,  sent  by  it  to 
its  collecting  agent,  the  bank  of  N.  H.,  should 
not  be  held  by  the  latter  as  a  special  deposit, 
but  merely  mingled  with  the  other  funds 
coming  in  and  used  in  the  daily  intricate  pay- 
ments and  collections  of  its  usual  business? 
Such  an  understanding  or  agreement  does 
not  appear  to  us  at  all  inconsistent  with  the 
expressed  stipulation  that  remittances  should 
be  made  each  day.  This  stipulation  only  re- 
quired that  that  should  be  done  each  day 
which,  under  the  contracts  under  considera- 
tion in  the  cases  cited  above  [Marine  Bank  v. 
Fulton  Bank,  2  Wall.  (U.  S.)  252;  Commer- 
cial Nat.  Bank  v.  Armstrong,  148  U.  S.  50] 
was  to  be  done — not  daily,  but  at  longer  in- 
tervals.   The  important  point  is  not,  as  we 
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general  creditors,  and  where  one  bank 
paper  for  collection,  upon  the  insolven 
bank  is,  under  this  rule,  entitled  to  no 

have  said,  when  or  how  often  the  remittances 
were  to  be  made,  but  whether  it  was  understood 
that  the  collecting  bank  could  and  would 
transact  the  business  as  it  did,  treating  the 
checks,  drafts,  etc.,  sent  it  as  its  own  in  its 
daily  transactions,  keeping  memoranda  or 
book  entries  to  show  how  much  was  due  to  the 
plaintiff  and  to  other  banks  for  whom  it  was 
doing  like  services,  and  then,  at  a  convenient 
hour,  and  in  some  convenient  way,  transferring 
to  the  plaintiff  bank  the  money  due  to  it. 
The  manner  of  keeping  the  account  was  im- 
material— a  mere  matter  of  bookkeeping. 
*  *  *  The  plaintiff  has  no  lien  upon  or  right 
to  the  cash  or  other  assets  that  came  to  the 
hands  of  the  receiver  that  is  superior  to 
the  claims  of  other  banks  whose  relations 
to  the  insolvent  bank  were  similar  to  the  plain- 
tiff's  or  to  the  claims  of  its  depositors.  All 
these,  unless  some  special  circumstances  con- 
fer special  rights,  must  stand  as  mere  cred- 
itors, and  share  equally  in  the  funds  to  be 
distributed." 

The  Relation  of  Principal  and  Agent,  even 
after  collection,  still  subsists  for  .certain  pur- 
poses. See  National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  28,  11  Am.  St.  Rep.  612. 

Depreciation  in  Value  of  Bank  Bills  Collected. 
— Money  collected  by  one  bank  for  another, 
placed  by  the  collecting  bank  with  the  bulk  of 
its  ordinary  banking  funds,  and  credited  to  the 
transmitting  bank  in  account,  becomes  the 
money  of  the  former.  Hence,  any  depreci- 
ation in  the  specific  bank  bills  received  by  the 
collecting  bank,  which  may  happen  between 
the  date  of  the  collecting  bank's  receiving 
them  and  the  other  bank's  drawing  for  the 
amount  collected,  falls  upon  the  former.  Ma- 
rine Bank  v.  Fulton  Bank,  2  Wall.  (U.  S.)  252. 

Bank  Treating  Note  as  Its  Own  by  Suit. — ■ 
By  mistake,  a  bank  carried  a  note,  deposited 
for  collection,  to  the  depositor's  credit  on  his 
bank  book,  and  afterwards,  on  discovering  the 
mistake,  erased  the  credit  from  his  book.  He 
gave  notice  to  the  bank  that  he  held  it  re- 
sponsible for  the  amount,  and  the  bank  sued 
the  maker  of  the  note  in  its  own  name,  and 
also  sued  his  bail,  both  of  which  suits  were 
fruitless.  It  was  held  that  by  bringing 'suit 
upon  the  note  after  notice,  the  bank  had  as- 
sumed the  property  in  the  note,  and  was  liable 
to  the  holder  for  the  amount  of  it.  Wetherill 
v.  State  Bank,  1  Miles  (Pa.)  399. 

1.  Insolvency  of  Collecting  Bank — Forwarding 
Bank  a  General  Creditor. — Commercial  Bank  v. 
Armstrong,  148  U.  S.  50;  Merchants',  etc., 
Bank  v.  Austin,  48  Fed.  Rep.  25;  Philadel- 
phia Nat.  Bank  v.  Dowd,  38  Fed.  Rep.  172; 
Billingsley  v.  Pollock,  69  Miss.  759,  30  Am.  St. 
Rep.  58sfPeople  v.  City  Bank,  93  N.  Y.  582; 
National  Butchers',  etc.,  Bank  v.  Hubbell,  117 
N.  Y.  384,  15  Am.  St.  Rep.  515;  Richmond 
First  Nat.  Bank  v.  Davis,  114  N.  Car.  343,  41 
Am.  St.  Rep.  795 ;  Reeves  v.  State  Bank,  8 
Ohio  St.  465  ;  Henry  v.  Martin,  S8  Wis.  367; 
Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  237, 


receives  and  forwards  to  another  bank 
y  of  the  collecting  bank,  the  forwarding 
preference.1 

overruling  McLeod  v.  Evans,  66  Wis.  401,  57 
Am.  Rep.  287. " 

Where  Collection  Is  Not  Complete  at  Time  of 
Insolvency. — If  the  paper  deposited  for  col- 
lection, however,  has  not  been  collected  at  the 
time  of  the  insolvency  of  the  collecting  bank, 
a  collection  afterwards  made  by  the  assignee 
of  the  bank  is  made  by  him  as  the  agent  of 
the  depositor,  and  the  proceeds  never  become 
the  property  of  the  bank.  National  Butch- 
ers', etc.,  Bank  v.  Hubbell,  117  N.  Y.  384,  15 
Am.  St.  Rep.  515. 

View  that  Collecting  Bank  Is  a  Trustee. — In 
some  cases  it  has  been  held  that  the  pro- 
ceeds of  paper  received  by  a  bank  for  collec- 
tion constitute  a  trust  fund  in  the  hands  of  the 
bank,  and,  upon  the  subsequent  insolvency  of 
the  bank,  the  depositor  may  enforce  payment 
in  full  from  the  bank's  assignee,  although  the 
proceeds  are  not  traced  into  specific  property, 
but  only  into  the  general  funds  of  the  bank. 
McLeod  7'.  Evans,  66  Wis.  401,  57  Am.  Rep. 
287;  Anheuser-Busch  Brewing  Assoc.  v.  Mor- 
ris, 36  Neb.  31. 

This  rule  has  been  applied  where  the  paper 
was  received  by  the  collecting  bank  under  a 
special  contract  "for  collection  and  retu'rn  of 
proceeds;"  and  in  such  case  the  proceeds  are 
not  divested  of  their  trust  character  by  being 
placed  in  the  vaults  of  the  collecting  bank 
and  mingled  with  other  moneys,  and  upon  the 
subsequent  insolvency  of  the  collecting  bank 
the  trust  would  attach  to  whatever  money 
remained  in  the  bank  vault.  Continental  Nat. 
Bank  v.  Weems,  69  Tex.  489,  5  Am.  St.  Rep. 
85.  But  compare  Philadelphia  Nat.  Bank  v. 
Dowd,  38  Fed.  Rep.  172. 

The  doctrine  of  the  Wisconsin  court,  how- 
ever, is  now  in  accord  with  the  statement  in 
the  text.  See  Nonotuck  Silk  Co.  v.  Flan- 
ders, 87  Wis.  237. 

In  commenting  upon  the  trust  theory,  the 
court,  in  Billingsley  v.  Pollock,  69  Miss.  759, 
30  Am.  St.  Rep.  585,  said:  "  We  are  *  *  * 
unwP.ling  to  establish  the  proposition  that  a 
correspondent  of  a  bank  whose  claim  it  has 
collected  and  failed  to  pay  over  has  an  equit- 
able lien  on  all  the  assets  of  the  bank,  securing 
precedence  over  all  other  creditors  of  the 
bank.  Some  of  the  courts  so  hold,  but  we 
will  not  follow  their  lead  to  this  absurd  result. 
It  is  enough  to  allow  the  correspondent  who 
sends  his  claim  to  a  bank  '  for  collection  '  to 
pursue  and  reclaim  his  own,  without  depriv- 
ing others  of  their  rights.  There  is  no  such 
magic  in  the  word  '  trust '  as  to  convert  all  the 
assets  of  a  bank  into  a  fund  to  secure  one 
who  deals  with  it  for  convenience  of  collect- 
ing claims,  in  preference  to  others  who  trust 
it  and  deal  with  it.  *  *  *  We  should  not  be 
beguiled  by  the  use  of  words,  and  call  one 
claim  a  '  trust  '  in  order  to  secure  it  a  prefer- 
ence over  '  debts.'  Wherever  there  is  a  trust, 
it  may  be  enforced  as  such,  but  calling  one 
sort  of  claim  a  trust  merely  to  place  it  on  a 
better  footing  is  not  allowable." 
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cc.  Papkr  Forwarded  with  Directions  to  Remit  in  Particular  Currency. — 
Where  the  draft  is  forwarded  for  collection  with  instructions  to  remit  in 
New  York  exchange  or  some  other  particular  medium,  it  has  been  held  that 
these  instructions  authorize  the  collecting  bank  to  use  the  money  collected, 
and  preclude  the  claim  that  this  money  is  held  in  trust,  in  the  event  that 
the  collecting  bank  suspends  before  it  has  paid  the  collection.1 

3.  Deposits — a.  Deposits  for  Specific  Purpose — (i)  hi  General — Revoca- 
bility  of  the  Agency. — The  agency  created  by  a  deposit  for  a  specific  use  or 
purpose  is  revocable  by  the  depositor  at  any  time  before  the  purpose  of  the 
deposit  has  been  accomplished.2 

Bank  may  Not  Apply  Deposit  to  Another  Purpose. — The  bank  accepting  the  trust  may 
not  violate  it  by  applying  the  moneys  to  any  other  purpose,  even  to  the 
payment  of  a  debt  owing  to  it  and  already  past  due.3 

Such  Deposits  are  Sometimes  Termed  Special  Deposits,4  the  title  continuing  in  the 
depositor  instead  of  passing  to  the  bank,  and  the  depositor  retaining  the  right 
to  a  preference  in  case  the  bank  fails,  as  for  a  special  deposit.5 


In  National  Butchers',  etc.,  Bank  v.  Hub- 
bell,  117  N.  Y.  396,  15  Am.  St.  Rep.  515,  the 
court,  by  Peckham,  J.,  said :  "  As  to  the 
moneys  received  by  the  firm  in  payment  of 
checks  and  drafts  sent  to  it  for  collection  by 
the  plaintiff,  and  by  the  firm  paid  out  before 
the  assignment,  and  in  the  usual  course  of 
business,  in  payment  of  the  debts  of  the  firm, 
and,  of  course,  never  received  by  the  assignee, 
we  do  not  see  that  the  plaintiff  occupies  any 
different  position  in  that  regard  toward  the 
firm  than  any  other  creditor.  As  the  firm  was 
to  remit  but  once  a  week,  of  course  it  was  not 
expected  that  the  identical  moneys  received 
by  it  in  payment  of  paper  sent  to  it  for  col- 
lection were  to  be  sent  to  the  plaintiff.  The 
firm,  by  the  arrangement,  had  the  right  to  re- 
tain the  moneys,  and  to  remit  weekly,  and,  of 
course,  from  one  week  to  another,  it  had  the 
right  to  use  the  money,  and  the  plaintiff  re- 
lied upon  the  credit  of  the  firm  for  such  time 
as  it  had  the  right  to  retain  the  money." 

Where,  however,  the  circumstances  of  the 
transaction  impress  a  deposit  with  the  char- 
acter of  a  trust  fund,  the  deposit  may,  upon 
the  subsequent  insolvency  of  the  bank,  be 
followed  into  the  hands  of  the  assignee  and 
recovered  from  him.  Peak  v.  Ellicott,  30 
Kan.  156,  46  Am.  Rep.  90;  State  v.  State 
Bank,  42  Neb.  896;  People  v.  City  Bank,  96 
N.  Y.  32. 

Following  Draft  Deposited  into  the  Hands  Of 
Subagent — Identification. —  Where  a  draft  is 
deposited  in  a  bank  without  instructions  that 
it  shall  be  treated  as  a  separate  fund,  and  is 
forwarded  by  the  bank  to  its  correspondent 
for  collection  and  deposit  to  its  credit,  and  the 
fund  in  the  correspondent  bank  is  continually 
changing  by  reason  of  drafts  and  deposits,  so 
that  no  specific  moneys  can  be  identified,  the 
original  depositor  cannot,  on  the  failure  of 
the  first  bank,  reclaim  the  entire  amount  of 
his  draft  from  funds  then  remaining  in  the 
correspondent  bank  to  its  credit ;  nor  can  he 
recover  more  than  his  pro  rata  share  like  any 
other  creditor.  Edson  v.  Angell,  58  Mich.  336. 

1.  Akin  v.  Jones,  93  Tenn.  353. 

Where,  by  the  terms  of  the  engagement  to 
follect,  the  fund  is  to  be  kept  distinct  as  the 
property  of  the  depositor  or  transmitting 


bank,  the  rule  is  different.  See  Continental 
Nat.  Bank  v.  Weems,  69  Tex.  489,  5  Am.  St. 
Rep.  85,  which  is  distinguished  in  Akin  v. 
Jones,  93  Tenn.  353. 

2.  Scranton  First  Nat.  Bank  v.  Higbee,  109 
Pa.  St.  130. 

3.  Wilson  v.  Dawson,  52  Ind.  513  ;  Bundy  v. 
Monticello,  84  Ind.  119;  U.  S.  Bank  v.  Ma- 
calester,  9  Pa.  St.  475;  Parker  v.  Hartley,  91 
Pa.  St.  465  ;  German  Nat.  Bank  z\.  Foreman, 
138  Pa.  St.  474,  21  Am.  St.  Rep.  908.  See 
infra,  this  title,  Bank' s  Lien  or  Sct-ojf. 

i.  Peak  v.  Ellicott,  30  Kan.  156,  46  Am. 
Rep.  90;  Ellicott  v.  Barnes,  31  Kan.  170;  Na- 
tional Bank  v.  Speight,  47  N.  Y.  668;  People 
v.  City  Bank,  96  N.  Y.  32. 

Teller  Receiving  Funds  to  Pay  Note. — Where 
a  party  who  has  drawn  his  note  payable  at  a 
bank  where  he  keeps  no  account  delivers 
money  to  pay  such  a  note  to  the  paying  teller 
of  the  bank,  who  receives  it,  and  promises 
to  pay  the  note  with  it,  he  does  not  thereby 
become  a  depositor  in  the  bank,  nor  is  the 
bank  liable  to  him  for  damages  upon  the  tel- 
ler's neglect  to  pay  it,  in  the  absence  of  proof 
of  a  general  usage  that  the  teller  should  re- 
ceive funds  in  such  way  on  behalf  of  the  bank. 
Thatcher  v.  State  Bank,  5  Sandf.  (N.  Y.)  121 ; 
Newark  India  Rubber  Mfg.  Co.  v.  Bishop,  3 
E.  D.  Smith  (N.  Y.)  48. 

5.  Preference  In  Case  of  Failure  of  Bank. — 
Star  Cutter  Co.  v.  Smith,  37  111.  App.  212; 
Harrison  v.  Smith,  83  Mo.  210,  53  Am.  Rep. 
571,  overruling  Mills  v.  Post,  76  Mo.  426 ;  Jew- 
ett  v.  Dringer,  8  Cent.  L.  J.  88. 

Where  Moneys  Not  Capable  of  Identification. 
— But  not  where  the  money  has  become 
mingled  with  other  funds  so  that  it  can  no 
longer  be  traced  or  identified.  Wetherell  v. 
O'Brien,  140  111.  146,  33  Am.  St.  Rep.  221; 
Otis  v.  Gross,  96  111.  612,  36  Am.  Rep.  157; 
Henry  v.  Martin,  88  Wis.  367. 

Where  a  Check  has  been  Deposited  as  Indem- 
nity to  the  sureties  upon  an  appeal  bond,  and 
the  bank  issues  a  certificate  of  deposit  recit- 
ing the  appea'i.  _nd  the  giving  of  the  bond  and 
that  when  the  sureties  are  discharged  the  de- 
posit will  be  returned,  the  deposit  is  a  general 
deposit,  and  after  it  has  been  mingled  with  the 
other  money  of  the  bank  and  its  identity  lost, 
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(2)  Deposit  for  Collection. — This  branch  of  the  subject  has  already  been 
treated.1  Thd  banker  receives  the  paper  tendered  and  undertakes  to  collect  it 
as  the  depositor's  agent.  He  credits  the  depositor's  account  as  for  so  much 
cash,  reserving  the  right  to  charge  this  sum  off  immediately  should  the  paper 
fail  to  be  paid.  Throughout  the  transaction  the  title  to  the  bill  or  note  remains 
in  the  depositor. 

(3)  Deposit  of  Collateral.— Securities  or  other  property  deposited  as  collateral 
to  secure  indebtedness  are  sometimes  inaccurately  termed  special  deposits. 
The  bank  owes  a  higher  obligation  of  safe  keeping  and  prudence  as  to 
collateral  intrusted  to  it  than  it  owes  for  the  custody  of  the  ordinary  special 
deposit,  inasmuch  as  it  derives  a  benefit  from  the  transaction  which  the  spe- 
cial deposit  does  not  afford.54 


the  depositor  is  not  entitled  to  a  priority  as 
against  the  other  creditors  of  the  bank  in  case 
it  suspends.  Mutual  Acc.  Assoc.  v.  Jacobs, 
141  111.  261,  33  Am.  St.  Rep.  302. 

Where  a  sum  of  money  was  placed  in  the 
bank  as  a  special  deposit  to  meet  a  contin- 
gency of  the  bank  which  never  happened,  the 
repayment  of  the  same  by  the  receiver  was 
held  valid.  Kinsela  v.  Cataract  City  Bank, 
18  N.  J.  Eq.  158. 

Deposit  to  Pay  Debt  in  Another  State — Letter 
of  Advice. — The  plaintiffs  paid  into  the  defend- 
ant's bank  five  hundred  dollars  upon  its  prom- 
ise to  remit  that  sum  for  them  to  H  at  Lead- 
ville,  Colo.,  receiving  a  "letter  of  advice" 
signed  by  the  defendant's  cashier,  directed  to  a 
Leadville  bank,  which  stated  that  the  account 
of  that  bank  was  credited  that  day  with  five 
hundred  dollars  "  received  from"  the  plaintiffs 
"for  the  use  of  H."  The  plaintiffs  forwarded 
this  letter  to  H,  but  before  its  receipt  the 
Leadville  bank  had  failed  and  a  receiver 
had  been  appointed,  who  refused  to  pay  the 
money.  The  plaintiffs,  on  return  of  the  let- 
ter, demanded  of  the  defendant  that  it  carry 
out  its  agreement  or  refund  the  money, 
and  upon  its  refusal,  brought  this  action  to 
recover  the  same.  It  was  held  that  the  de- 
fendant received  the  money  as  a  special 
deposit  and  was  bound  to  retain  it  until  drawn 
out  under  authority  of  the  letter;  that  by  its 
contract  it  agreed,  in  substance,  that  the  Lead- 
ville bank  would  pay  the  amount  on  pres- 
entation of  the  letter,  and  when  payment  was 
refused  and  the  letter  returned,  it  became  at 
once  liable  to  repay  the  money  to  the  plain- 
tiffs; that  the  words  in  the  letter  that  the 
Leadville  Bank's  "  account  is  credited  "  with 
the  money  were  controlled  in  their  general 
application  by  the  remainder  of  the  clause,  i. 
e.,  that  it  was  "for  the  use  of"  H;  that  no 
contractual  relations  existed  between  the 
plaintiffs  and  the  Leadville  bank,  and  no  ob- 
ligation was  imposed  upon  it  until  it  adopted 
the  defendant's  act,  or  in  some  manner  as- 
sumed the  obligation ;  that  the  fact  that  de- 
fendant was  its  correspondent  and  maintained 
an  account  with  it  did  not  affect  the  question. 
Cutlers.  American  Exch.  Nat.  Bank,  113  N. 
Y.  593- 

1.  See  supra,  this  title,  Collections. 

2.  Securities  Deposited  as  Collateral. — Pres- 
ton v.  Prather,  137  U.  S.  604;  Gray  v.  Mer- 
riam,  148  111.  188,  39  Am.  St.  Rep.  172  ;  Jenkins 
v.  National  Village  Bank,  58  Me.  275;'  Flem- 


ing v.  Northampton  Nat.  Bank,  62  How.  Pr. 
(U.  S.  Cir.Ct.)  177.  But  see  Baltimore  Third 
Nat.  Bank  v.  Boyd,  44  Md.  47,  22  Am.  Rep.  35. 

niustrations . — A  bank,  as  security  for  a  per- 
son who  had  lent  his  name  as  maker  of  an  ac- 
commodation note,  deposited  a  sealed  package 
of  the  bills  of  the  bank  in  its  vaults,  with  a 
memorandum  thereon  that  the  package  was 
to  secure  the  drawer  of  the  note.  It  was  held 
that  the  maker  of  the  note  acquired  no  lien 
upon  the  bills.  Davenport  v.  City  Bank,  9 
Paige  (N.  Y.)  12. 

In  Ouderkirk  v.  Central  Nat.  Bank,  119  N. 
Y.  263,  it  appeared  that  the  defendant  bank 
was  accustomed  to  receive  special  deposits 
from  its  patrons  for  safe  keeping,  which  were 
usually  kept  in  a  vault,  but  were  not  entered 
upon  its  books.  No  subsequent  examination, 
inspection,  or  report  in  relation  thereto  was 
ever  made  or  provided  for.  The  cashier,  who 
had  been  in  the  employ  of  the  bank  for  many 
years  and  had  borne  a  good  reputation,  proved 
to  be  a  defaulter.  Bonds  deposited  with  the 
bank  by  the  plaintiff  as  collateral  secvirity  dis- 
appeared. The  court  held  that  the  defendant 
was  not  a  gratuitous  bailee,  that  the  obligation 
was  one  for  mutual  benefit,  and  that  the  bank 
was  liable  for  failure  to  exercise  ordinary  and 
reasonable  care  and  diligence  in  the  custody  of 
the  bonds.  The  court  said,  by  Ruger,  Ch.  J., 
on  page  269:  "The  bonds  came  into  its  hands 
in  the  usual  course  of  business  as  collateral 
security  for  loans  to  a  customer,  and  it  had 
never  relieved  itself  of  the  liability  thereby 
incurred  by  returning,  or  offering  to  re- 
turn, them  to  their  owner.  On  the  contrary, 
it  agreed,  through  its  proper  financial  agent, 
to  continue  as  their  custodian  for  the  purposes 
for  which  they  had  theretofore  been  employed. 
The  making  of  such  a  contract  was  clearly 
within  the  power  of  the  officer  charged  with 
the  duty  of  negotiating  loans  and  discounts, 
as  one  of  the  necessary  incidents  of  the  busi- 
ness he  was  employed  to  perform.  The  ex- 
tension of  lines  of  discount  and  credit  to  per- 
sons engaged  in  business  upon  stipulated 
securities  is  one  of  the  most  common  features 
of  banking,  and  it  must  often  happen  that 
such  loans  are  from  time  to  time  wholly  or 
partially  paid  and  satisfied.  But  we  think  this 
fact  would  not  change  the  character  of  the  lia- 
bility of  the  bank  in  respect  to  the  safe  keeping 
of  such  securities.  Intervals  of  days,  weeks, 
and  months  may  frequently  elapse  between  dis- 
counts, and  it  would  be  quite  absurd  to  hold 
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(4)  Deposit  to  Meet  Maturing  Indebtedness. — A  bank  which  receives  a 
deposit  to  apply  to  the  payment  of  a  designated  debt  cannot  escape  liability 
by  applying  it  to  some  other  indebtedness.1 

(5)  Deposit  for  Investment. — Here  the  banker  accepts  his  customer's  money, 
and  agrees  to  use  ordinary  prudence  in  investing  or  lending  it.  These  are  also 
regarded  as  special  deposits,2  and  moneys  so  taken  are  held  in  trust.3 

(6)  Special  Deposits  for  Safe  Keeping — Defined. — A  special  deposit  is  a  bail- 
ment of  money  or  of  some  article  of  value,  undertaken  by  a  banker,  generally 
gratuitously,  who  agrees  to  use  the  ordinary  care  which  characterizes  a  prudent 
man  in  his  own  affairs,  and  to  respond  in  damages  for  any  loss  which  his  own 
gross  negligence  may  occasion.4 


that  during  these  periods  the  bank  occupied 
any  other  relation  to  its  customer  than  that 
of  custodian  of  his  bonds  for  purposes  deemed 
mutually  beneficial  to  both  parties.  The  ar- 
rangement contemplated  a  course  of  business 
which  was  to  continue  for  an  indefinite  pe- 
riod, and  the  notion  that  the  bank  was  respon- 
sible for  the  safe  keeping  of  the  customer's 
securities  so  long  only  as  particular  loans 
were  running  is  founded  upon  too  narrow  a 
view  of  the  obligation  of  the  bank.  The  con- 
tract under  which  the  bank  held  the  bonds 
extended  from  the  time  of  their  reception  un- 
til they  were  finally  returned  to  the  depositor, 
and  its  liability  remained  unchanged  so  long 
as  the  contract  was  in  force.  This  contract 
inured  to  the  mutual  benefit  of  the  parties, 
as  it  afforded  the  depositor  ready  facilities  for 
raising  money,  and  to  the  bank  the  profits  of 
the  business,  the  retention  of  its  customer,  and 
adequate  security  from  loss  in  the  transac- 
tion of  its  business.  Having  arrived  at  the 
conclusion  that  the  bank  was  not  a  gratuitous 
bailee,  but  received  a  compensation  for  the 
bailment,  it  follows  that  it  was  chargeable  with 
the  exercise  of  a  high  degree  of  care  in  their 
keeping." 

See  Further,  the  title  Pledge  and  Collat- 
eral Security. 

1.  Deposits  to  Meet  Maturing  Indebtedness. — 

Straus  v.  Tradesmen's  Nat.  Bank,  36  Hun 
(N.  Y.)  451 ;  Judy  v.  Farmers',  etc.,  Bank,  81 
Mo.  404. 

Illustrations. — The  State  of  Illinois  created 
two  separate  funds  for  internal  improvements 
— the  one  for  general  purposes,  the  other  for 
the  construction  of  a  particular  canal.  The 
canal  was  under  the  superintendence  of  the 
canal  commissioners,  and  a  loan  was  author- 
ized and  negotiated  on  bonds  bearing  inter- 
est, payable  at  New  York,  Philadelphia,  and 
Boston.  The  funds  of  the  canal  commis- 
sioners were  deposited  with  the  Bank  of  the 
United  States  at  Philadelphia.  An  account 
was  opened  in  the  name  of  the  fund  com- 
missioner of  Illinois  with  the  same  parties, 
which  account  was  overdrawn.  It  was  held 
that  the  Bank  of  the  United  States,  having 
notice  of  the  creation  and  issue  of  such  bonds, 
and  of  coupons  entitling  the  bearer  to  receive 
the  interest  to  accrue  thereon  at  the  Bank  of 
the  United  States,  and  receiving  on  deposit 
funds  sufficient  to  pay  such  coupons,  under 
an  agreement  to  pay  them,  could  not  refuse 
payment  on  the  ground  of  a  debt  being  due 
by  the   state   on  the  fund  commissioner's 


account.    U.  S.  Bank   v.  Macalester,  9  Pa. 

St.  475. 

It  was  nevertheless  held  in  yEtna  Nat. 
Bank  v.  New  York  Fourth  Nat.  Bank,  46  N. 
Y.  82,  7  Am.  Rep.  314,  that  the  deposit  of 
money  with  a  bank,  with  directions  to  apply 
the  same  to  the  payment  of  the  depositor's 
note  payable  at  the  bank,  does  not  so  far  ap- 
piopriate  the  amount  to  the  purpose  named 
that,  after  it  has  been  applied  to  the  payment 
of  another  note  of  the  depositor  also  past  due, 
the  holder  of  the  note  designated  can  recover 
the  amount  from  the  bank. 

2.  Deposits  for  Investment.  —  Harrison  v. 
Smith,  83  Mo.  210,  53  Am.  Rep.  571.  See 
also  Leach  v.  Hale,  31  Iowa  69,  7  Am.  Rep. 
112;  Erie  Second  Nat.  Bank  v.  Ocean  Nat. 
Bank,  11  Blatchf.  (U.  S.)  362. 

3.  See  Kimmel  v.  Dickson,  5  S.  Dak.  221. 

4.  Special  Deposit  Defined. — "  Where  money 
of  any  description  is  deposited  in  a  bank, 
and  the  identical  gold,  or  silver,  or  bank  bills 
which  were  deposited  are  to  be  returned  to 
the  depositor,  and  not  the  equivalent,  the  de- 
posit will  be  special,  while,  on  the  other  hand, 
a  general  deposit  is  '  a  deposit  which  is  to  be 
returned  to  the  depositor  in  kind.'  "  Mutual 
Acc.  Assoc.  v.  Jacobs,  141  111.  261,  33  Am.  St. 
Rep.  302. 

The  Term  "  Special  Deposits  "  Includes  money, 

securities,  and  other  valuables  delivered  to 
banks  to  be  specifically  kept  and  redelivered  ; 
it  is  not  confined  to  securities  held  by  the 
banks  as  collateral  to  loans.  Pattison  v.  Sy- 
racuse Nat.  Bank,  80  N.  Y.  82,  36  Am.  Rep.  582. 

Presumption.  —  "Where  money,  not  in  a 
sealed  packet,  or  closed  box,  bag,  or  chest,  is 
deposited  with  a  bank  or  banking  corporation, 
the  law  presumes  it  to  be  a  general  deposit  un- 
til the  contrary  appears,  because  such  deposit  is 
esteemed  the  most  advantageous  to  the  depos- 
itary and  most  consistent  with  the  general  ob- 
jects, usages,  and  course  of  business  of  such 
companies  or  corporations.  But  if  the  deposit 
be  made  of  anything  sealed  or  locked  up,  or 
otherwise  covered  or  secured  in  a  package, 
cask,  box,  bag,  or  chest,  or  anything  of  the  like 
kind  of  or  belonging  to  the  depositor,  the  law 
regards  itas  a  pure  or  special  deposit,  and  the 
depositary  as  having  the  custody  thereof  only 
for  safe  keeping  and  the  accommodation  of  the 
depositor."  Dawson  v.  Real  Estate  Bank,  5 
Ark.  297.  See  Otis  V.  Gross,  96  111.  612,  36 
Am.  Rep.  157. 

Nature  of  Special  Deposits — Origin. — No  con- 
trol whatever  of  a   chest,  or  of  the  gold 
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Liability — Gross  Negligence. — The  authorities  are  not  entirely  agreed  as  to  the 
degree  of  care  incumbent  upon  a  bank  in  regard  to  special  deposits. 
Undoubtedly,  the  bank  is  liable  in  case  of  gross  negligence.1  And  indeed  the 
large  majority  of  the  decisions  limit  the  liability  to  such  negligence  as  may 
properly  be  termed  gross.2  In  several  cases  the  court,  while  recognizing  the 
general  rule  that  a  gratuitous  bailee  is  liable  only  for  gross  negligence,  yet 
gives  to  that  phrase  a  definition  not  in  accord  with  the  popular  idea.  Thus 
it  is  said  that  "  gross  negligence,"  in  this  connection,  "  is  nothing  more  than  a 
failure  to  bestow  the  care  which  the  property  in  its  situation  demands; 
the  omission  of  the  reasonable  care  required  is  the  negligence  which  creates  the 
liability  ;  and  whether  this  existed  is  a  question  of  fact."3 

As  insurer. — In  no  case,  in  the  absence  of  special  contract,  is  the  bank  held 
to  be  an  insurer  of  its  deposits  so  taken.4 

Change  of  Character  of  Bailment. — Where  a  depositor  of  United  States  bonds 


contained  in  it, when  specially  deposited,  is  left 
with  the  bank  or  its  officers  ;  and  it  would  be 
a  breach  of  trust  in  thein  to  open  it  or  inspect 
its  contents.  No  profit,  therefore,  can  arise 
to  a  bank  from  special  deposits,  unless  it  be 
that  an  increased,  though  it  is  evident  a  fal- 
lacious, credit  is  acquired  with  the  community 
on  their  account.  Indeed,  they  are  simply 
gratuitous  on  the  part  of  the  corporation,  and 
the  practice  of  receiving  them  must  have 
originated  in  a  willingness  to  accommodate 
members  with  a  place  for  their  treasures  more 
secure  from  fire  and  thieves  than  their  dwell- 
ing houses  or  stores  ;  and  this  is  rendered  more 
probable  from  the  well-known  fact  that  not 
only  money  or  bullion,  but  documents,  obli- 
gations, certificates  of  public  stocks,  wills,  and 
other  valuable  papers  are  frequently,  and,  in 
some  banks,  as  frequently  as  money,  deposited 
for  safe  keeping.  Foster  v.  Essex  Bank,  17 
Mass.  504,  9  Am.  Dec.  168. 

National  Banks. — Formerly,  there  was  much 
conflict  in  the  decisions  as  to  the  power  of 
national  banks  to  receive  special  deposits, 
but  the  question  is  now  settled  in  the  affirma- 
tive.   See  the  title  National  Banks. 

1.  Manhattan  Bank  v.  Walker,  130  U.  S. 
267 ;  Carlisle  First  Nat.  Bank  v.  Graham,  85 
Pa.  St.  91,  27  Am.  Rep.  628. 

2.  By  Some  Authorities  Held  Liable  Only  for 
Gross  Negligence  —  England.  —  G  i  b  1  i  n  v. 
M'Mullen,  3  Eng.  Rul.  Cas.  613,  38  L.  J.  P. 
C.  25. 

United  States. — Carlisle  First  Nat.  Bank  v. 
Graham,  100  U.  S.  699. 

Georgia.  —  Chattahoochee  Nat.  Bank  v. 
Schley,  58  Ga.  369;  Merchants'  Nat.  Bank 
v.  Guilmartin,  88  Ga.  797. 

Kansas. — Hale  t>.  Rawallie,  8  Kan.  136. 

Kentucky. — Dunn  v.  Kyle,  14  Bush  ( Ky. )  134. 

Massachusetts. — Foster  v.  Essex  Bank,  17 
Mass.  479,  9  Am.  Dec.  168;  Smith  v.  West- 
field  First  Nat.  Bank,  99  Mass.  605. 

New  York. — Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
181 ;  Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y. 
82,  36  Am.  Rep.  582 ;  Ouderkirk  v.  Central 
Nat.  Bank,  119  N.'  Y.  263. 

Pennsylvania.  —  Lloyd  T'.  West  Branch 
Bank,  15  Pa.  St.  172,  53  Am.  Dec.  581 ;  Lan- 
caster County  Nat.  Bank  v.  Smith,  62  Pa.  St. 
47;  Scott  v.  National  Bank,  72  Pa.  St.  471,  13 


Am.  Rep.  711;  DeHaven  v.  Kensington  Nat. 
Bank,  81  Pa.  St.  95;  Allentown  First  Nat. 
Bank  v.  Rex,  89  Pa.  St.  308,  33  Am.  Rep. 
769. 

Tennessee. — See  State  v.  Copeland  (Term. 
1896),  34  S.  W.  Rep.  434,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  pp.  95,  96,  and 
notes. 

Vermont. — Whitney   7'.   Brattleboro  First. 
Nat.  Bank,  55  Vt.  154,  45  Am.  Rep.  598. 

3.  A  More  Liberal  View. — Field,  J.,  in  Pres- 
ton v .  Prather,  137  U.  S.  604.  In  this  case 
persons  engaged  in  business  as  bankers  re- 
ceived for  safe  keeping  a  parcel  containing 
bonds,  which  was  put  away  in  their  vault. 
They  were  notified  that  their  assistant 
cashier,  who  had  free  access  to  the  vault  where 
the  bonds  were  deposited,  and  who  was  a 
person  of  small  means,  was  engaged  in  stock 
speculation.  They  made  no  examination  as 
to  the  securities  deposited,  and  did  not  remove 
the  official.  The  latter  stole  the  bonds  so  de- 
posited. It  was  held  that  the  bankers  were 
guilty  of  gross  negligence,  and  were  liable  to 
the  owner  of  the  bonds  for  their  value  at  the 
time  they  were  stolen. 

The  language  of  Mr.  Justice  Field,  set  forth, 
in  the  text  above,  is  quoted  approvingly  in 
Gray  v.  Merriam,  148  111.  179,  39  Am.  St. 
Rep.  172. 

In  Mansfield  First  Nat.  Bank  v.  Zent,  39 
Ohio  St.  105,  it  was  held  that  where  a  national 
bank  has  been  accustomed  to  receive  United 
States  bonds  as  special  deposits  gratuitously, 
it  is  liable  for  any  loss  thereof  occurring 
through  the  want  of  that  degree  of  care  which 
good  business  men  would  exercise  in  keeping 
property  of  such  value.  And  in  Maury  v. 
Coyle,  34  Md.  235,  the  court  approved  an  in- 
struction which  required  the  jury  to  find,  in 
order  to  entitle  the  plaintiff  to  recover,  that 
the  loss  or  abstraction  of  the  bonds  from  the 
defendant's  custody  occurred  "  through  the 
failure  of  the  defendants  to  use  such  care  in 
the  custody  and  keeping  of  such  bonds  as 
persons  of  common  prudence  in  their  sit- 
uation and  business  usually  bestow  in  the 
custody  and  keeping  of  similar  property  be- 
longing to  themselves." 

4.  Not  an  Insurer. — Note  to  Isham  v.  Post, 
141  N.  Y.  100,  38  Am.  St.  Rep.  766;  Ouder- 
kirk v.  Central  Nat.  Bank,  119  N.  Y.  267. 
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keeps  a  deposit  and  check  account  with  the  bank,  and  borrows  from  the  bank 
from  time  to  time,  and  authorizes  it  to  hold  the  bonds  as  collateral  to  secure 
the  notes  given  for  such  loans,  while  the  bonds  are  so  held  as  collateral  the 
nature  of  the  bailment  will  be  changed  from  one  for  the  exclusive  benefit  of 
the  bailor  to  one  for  the  mutual  benefit  of  bailor  and  bailee.1 

No  Duty  to  Protest  Notes  or  Institute  Suits. — The  acceptance  of  a  special  deposit 
imposes  no  duty  upon  the  banker  except  to  keep  the  deposited  article  in 
safety.  There  is  no  obligation  to  protest  notes  so  deposited,  nor  to  bring  suit 
upon  them  when  they  mature.* 

Title  to  Deposit. — As  in  the  case  of  the  deposit  for  collection,  the  title  to  the 
special  deposit  remains  in  the  depositor,  who  is  a  bailor  and  not  a  creditor.3 

Deposits  in  Particular  Cases — As  Clerk — As  Trustee — As  Judge  of  Probate. — It  is  upon 
this  theory  that  in  certain  cases  moneys  so  deposited  have  been  kept  in  trust, 
and  a  priority  or  preference  against  general  creditors  as  to  their  repayment  to 
the  depositor  has  been  created.4  Attempts  are  often  made  to  attach  this  trust 
to  moneys  deposited  under  peculiar  circumstances,  as  where  the  depositor  is  a 
trustee,5  or  opens  his.  account  as  "clerk,"6  or  "judge  of  probate,  license 
money,"  7  or  where  funds  have  been  deposited  under  order  of  court  but  mingled 
with  other  moneys  in  the  bank,8  or  have  been  deposited  in  trust  for  others.9 
But  the  distinction  between  these  and  special  deposits  is  manifest,  and  such 
efforts  to  attain  a  preference  have  met  with  uniform  defeat. 

To  what  Extent  Bank  may  Handle  the  Property. — In  Ordinary  cases  of  Special  deposits 
the  banker,  as  bailee,  has  no  right  to  handle  or  examine  the  property  deposited 
except  so  far  as  its  safety  may  require.  10 

(7)  General  Deposits — (a)  In  General — Relation  between  Bank  and  GeneraL  Depositor. — 
The  relation  between  the  bank  and  a  general  depositor  is  not  that  of  agent  and 
principal,  or  of  trustee  and  cestui  que  trust,  but  is  merely  that  of  debtor  and 
creditor.11 

1.  Gray  v.  Merriam,  148  111.  179,  39  Am. 
St.  Rep.  172.  See  also  Baltimore  Third  Nat. 
Bank  v.  Boyd,  44  Md.  47,  22  Am.  Rep.  35. 

2.  New  Orleans  Canal,  etc.,  Co.  v.  Escoffie, 
2  La.  Ann.  830. 

3.  Title  Remains  in  Depositor. — Alston  v. 
State,  92  Ala.  124;  Dawson  v.  Real  Estate 
Bank,  5  Ark.  297  ;  Mutual  Acc.  Assoc.  v.  Ja- 
cobs, 141  111.  261,  33  Am.  St.  Rep.  302;  Coffin 
v.  Anderson,  4  Blackf.  (Ind.)  395 ;  McLain  v. 
Wallace,  103  Ind.  562  ;  Lowry  v.  Polk  County, 
51  Iowa  50,  33  Am.  Rep.  114;  Foster  v.  Essex 
Bank,  17  Mass.  506,  9  Am.  Dec.  168;  Boyden 
v.  Cape  Fear  Bank,  65  N.  Car.  13. 

Special  Deposit  No  Part  of  Bank's  Funds. — 
In  Foster  v,  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168,  it  was  held  that  the  authority  given 
to  banks  by  the  act  of  incorporation,  allowing 
them  to  have  credit  upon  the  amount  of  all 
moneys  deposited  for  safe  keeping,  extends  to 
general  deposits  simply,  and  not  to  special 
deposits;  the  latter  cannot  be  used  or  appro- 
priated by  the  bank  without  a  breach  of  trust. 

Subsequent  Payment  of  Checks  and  Striking 
of  Balances. — Where,  under  a  previous  agree- 
ment, A  sent  to  a  bank  a  special  deposit  in 
gold,  it  was  held  that  the  subsequent  payment 
of  checks  and  the  striking  of  balances,  which 
on  each  occasion  were  larger  than  the  special 
deposit,  would  not  necessarily  extinguish  the 
special  deposit,  if,  from  the  facts  and  circum- 
stances, the  parties  had  a  different  intention, 
and  such  intention  was  a  subject  of  inquiry 
for  the  jury.  Chesapeake  Bank  v.  Swain,  29 
Md.  483. 
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County  Funds — No  Agreement  for  Return  of 
Identical  Bills. — Certain  county  officers,  with- 
out due  authority,  deposited  county  moneys 
in  a  bank,  and  were  given  certificates  of  de- 
posit marked  "Special."  It  was  held  that 
the  title  to  the  funds  did  not  pass  to  the 
bank,  although  there  was  no  agreement  to  re- 
turn the  identical  bills,  and  they  had  become 
mingled  with  the  general  funds  of  the  bank, 
and  that  the  county  was  entitled  to  recover 
an  equal  amount  from  the  receiver  of  the 
bank  in  preference  to  the  general  creditors  of 
the  bank.  San  Diego  County  v.  California 
Nat.  Bank,  52  Fed.  Rep.  59. 

4.  Bowers  v.  Evans,  71  Wis.  133. 

6.  Fletcher  v.  Sharpe,  108  Ind.  276. 

6.  McLain  v.  Wallace,  103  Ind.  562. 

7.  Alston  v.  State,  92  Ala.  124. 

8.  Otis  v.  Gross,  96  111.  612,  36  Am.  Rep. 
157.  But  compare  San  Diego  County  Cali- 
fornia Nat.  Bank,  52  Fed.  Rep.  59. 

9.  Henry  v.  Martin,  88  Wis.  367. 

10.  Gray  -'.  Merriam,  148  111.  179,  39  Am. 
St.  Rep.  172. 

11.  Relation  between  Bank  and  General  Depos- 
itor— En  gland , — Devaynes  -•.  Noble,  1  Meriv. 
541  ;  Foley  v.  Hill,  2  H.  L.  Cas.  39;  Cross- 
kill  v.  Bower,  32  Beav.  86;  Carr  v.  Carr,  1 
Meriv.  541;  Bishop  v.  Jersey,  2  Drew.  143; 
Bellamy  t>.  Majorihanks,  8  Eng.  L.  &  Eq. 
517;  Sims  v.  Bond,  5  B.  &  Ad.  389,  27  E.  C. 
L.  97;  Watts  v.  Christie,  11  Beav.  546;  Ex  p. 
Waring,  36  L.  J.  Ch.  151. 

United  States. — In  re  Madison  Bank,  5 
Biss.  (U.  S.)  515. 
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General  Deposits  the  Property  of  the  Bank 
contrary,  such  deposits  belong  to  the 

Alabama. — Wray  v.  Tuskegee  Ins.  Co.,  34 
Ala.  58;  Alston  v.  State,  92  Ala.  124;  Ex  p. 
Jones,  77  Ala.  330. 

California. — Janin  v.  London,  etc.,  Bank, 
92  Cal.  14,  27  Am.  St.  Rep.  82. 

Colorado. — Adams  v.  Schiffer,  n  Colo.  15, 
7  Am.  St.  Rep.  202;  Boettcher  v.  State  Nat. 
Bank,  15  Colo.  16. 

Georgia. — Ricks  v.  Broyles,  78  Ga.  610,  6 
Am.  St.  Rep.  280. 

Illinois. — Marine  Bank  v.  Chandler,  27  111. 
525,  81  Am.  Dec.  249. 

Indiana. — Coffin  v.  Anderson,  4  Blackf. 
(Ind.)  395;  McEwen  v.  Davis,  39  Ind.  109; 
McLain  v.  Wallace,  103  Ind.  562;  Lamb  v. 
Morris,  1 18  Ind.  179 ;  Bedford  Bank  v.  Acoam, 
125  Ind.  584,  21  Am.  St.  Rep.  25S ;  Wasson  v. 
Lamb,  120  Ind.  514,  16  Am.  St.  Rep.  342. 

lotva. — Lowry  v.  Polk  County,  51  Iowa  50, 
33  Am.  Rep.  114;  Long  v.  Emsley,  57  Iowa 
11. 

Louisiana. — Schmidt  v  Barker,  17  La.  Ann. 
261,  87  Am.  Dec.  527. 

Massachusetts. — Carr  v.  National  Security 
Bank,  107  Mass.  45,  9  Am.  Rep.  6. 

Michigan. — Perley  v.  Muskegon  County, 
32  Mich.  132,  20  Am.  Rep.  637.  • 

Minnesota. — Davis  v.  Smith,  29  Minn.  201. 

Missouri. — Knecht  v.  U.S.  Savings  Inst.,  2 
Mo.  App.  563. 

Nebraska. — State  v.  Bartley,  39  Neb.  353; 
State  v.  Keim,  8  Neb.  63. 

New  York. — Chapman  v.  White,  6  N.  Y. 
412,  57  Am.  Dec.  464;  Curtis  v.  Leavitt,  15 
N.  Y.  52;  ^tna  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
314;  Jordan  v.  National  Shoe,  etc.,  Bank,  74 
N.  Y.  467,  30  Am.  Rep.  319;  People  v.  Me- 
chanics', etc.,  Sav.  Inst.,  92  N.  Y.  7,  1  Am. 
&  Eng.  Corp.  Cas.  573  ;  Lynch  v.  Jersey  City 
First  Nat.  Bank,  107  N.  Y.  179,  1  Am.  St. 
Rep.  803;  Fowler  v.  Bowery  Sav.  Bank,  113 
N.  Y.  450,  10  Am.  St.  Rep.  479;  Shipman  v. 
State  Bank,  126  N.  Y.  318,  22  Am.  St.  Rep. 
821;  Commercial  Bank  v.  Hughes,  17  Wend. 
(N.  Y.)  100;  People  7'.  Saint  Nicholas  Bank, 
77  Hun  (N.  Y.)  159;  Buchanan  Farm  Oil  Co. 
v.  Woodman,  4  Thomp.  &  C.  (N.  Y.)  193,  1 
Hun  (N.  Y.)  639;  Hoff  v.  Coumeight,  14 
Misc.  Rep.  (N.  Y.)  314,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  93. 

North  Carolina.  —  Boyden  v.  Cape  Fear 
Bank,  65  N.  Car.  13;  Havens  v.  Lathene,  75 
N.  Car.  505  ;  Hawes  v.  Blackwell,  107  N.  Car. 
196,  22  Am.  St.  Rep.  870. 

Ohio. — State  v.  Buttles,  3  Ohio  St.  309; 
Marysville  Bank  v.  Windisch-Muhlhauser 
Brewing  Co.,  50  Ohio  St.  151,  40  Am.  St. 
Rep.  660;  Treasurer  of  Fayette  County  v. 
People's  and  Drovers'  Bank  (Ohio  1890),  25 
N.  E.  Rep.  701,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  93. 

Texas. — Baker  v.  Kennedy,  53  Tex.  200. 

Virginia. —  Robinson  v.  Gardiner,  18  Gratt. 
(Va.)  509. 

Wisconsin. — Shoemaker  v.  Hinze,  53  Wis. 
116;  Henry  v.  Martin,  88  Wis.  367. 
Money  deposited  in  a  bank  does  not  remain 


. — Unless  there  are  stipulations  to  the 
bank,  become  part  of  its  general  funds, 

the  property  of  the  depositor  upon  which  the 
bank  has  a  lien  only,  but  it  becomes  the  abso- 
lute property  of  the  bank,  and  the  bank  is 
merely  a  debtor  to  the  depositor  in  an  equal 
amount.  National  Mahaiwe  Bankr.  Peck,  127 
Mass.  298,  34  Am.  Rep.  368. 

In  Boyden  v.  Cape  Fear  Bank,  65  N.  Car. 
13,  it  was  held  that  a  deposit  is  regarded  as  a 
loan  to  the  bank  without  interest.  That  as  a 
compensation  to  the  depositor  for  the  use  of 
his  money  the  banker  impliedly  agrees  to  hon- 
or upon  presentation  all  the  checks  and  drafts 
which  the  customer  draws  until  his  deposits 
are  exhausted ;  and  that  the  deposit  creates  a 
debt  which  the  payment  of  the  depositor's 
checks  reduces  fro  tanto. 

Every  deposit  is  a  loan,  whether  it  be  an  or-  t 
dinary  deposit  or  a  time  deposit.    Williams  v. 
Rogers,  14  Bush  (Ky.)  776;  Taylor  v.  Taylor, 
78  Ky.  470. 

Statement  of  the  Principle — Incidents. — In 
Foley  v.  Hill,  2  H.  L.  Cas.  28,  Lord  Chancel- 
lor Cottenham  said  :  "Money,  when  paid  into 
a  bank,  ceases  altogether  to  be  the  money  of  the 
principal ;  it  is  then  the  money  of  the  banker, 
who  is  bound  to  return  an  equivalent  by  pay- 
ing a  similar  sum  to  that  deposited  with  him 
when  he  is  asked  for  it.  The  money  paid  into 
the  banker's  is  money  known  by  the  principal 
to  be  placed  there  for  the  purpose  of  being  un- 
der the  control  of  the  banker;  it  is  then  the 
banker's  money  ;  he  is  known  to  deal  with  it  as 
his  own ;  he  makes  what  profit  of  it  he  can, 
which  profit  he  retains  to  himself,  paying  back 
only  the  principal,  according  to  the  custom  of 
bankers  in  some  places,  or  the  principal  and  a 
small  rate  of  interest,  according  to  the  custom 
of  bankers  in  other  places.  The  money  placed 
in  the  custody  of  a  banker  is,  to  all  intents  and 
purposes,  the  money  of  the  banker,  to  do  with 
it  as  he  pleases;  he  is  guilty  of  no  breach  of 
trust  in  employing  it;  he  is  not  answerable  to 
the  principal  if  he  puts  it  into  jeopardy,  if  he 
engages  in  a  hazardous  speculation ;  he  is  not 
bound  to  keep  it  or  deal  with  it  as  the  property 
of  his  principal,  but  he  is,  of  course,  answer- 
able for  the  amount,  because  he  has  contracted, 
having  received  that  money,  to  repay  to  the 
principal,  when  demanded,  a  sum  equivalent 
to  that  paid  into  his  hands.  That  has  been  the 
subject  of  discussion  in  various  cases,  and  that 
has  been  established  to  be  the  relative  situation 
of  banker  and  customer.  That  being  estab- 
lished to  be  the  relative  situation  of  banker 
and  customer,  the  banker  is  not  an  agent  or 
factor,  but  he  is  a  debtor." 

Certain  Distinctions  between  General  and  Spe- 
cial Deposits. — Deposits  made  with  bankers 
may  be  divided  into  two  classes  :  (1)  Those 
in  which  the  bank  becomes  bailee  of  the  de- 
positor, the  title  to  the  thing  deposited  re- 
maining with  the  latter;  and  (2)  that  kind 
peculiar  to  banking  business,  in  which  the  de- 
positor, for  his  own  convenience,  parts  with  the 
title  to  his  money,  and  loans  it  to  the  banker, 
and  the  latter,  in  consideration  of  the  loan  of 
the  money  and  the  right  to  use  it  for  his  own 
profit,  agrees  to  refund  the  same  amount,  or 
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and  can  be  loaned  or  otherwise  used  by  it  as  other  moneys.1 

Assignment. — And  since  the  deposit  becomes  the  property  of  the  bank,  it  is 

subject  to  assignment  by  the  owners  of  the  bank.2 

The  Obligation  of  the  Bank  is  to  pay  upon  the  demand  or  check  of  the  depositor, 

but  not  to  keep  and  return  the  specific  bills  received.3 

Set-off. — When  the  depositor  becomes  indebted  to  the  bank  on  one  or  more 

accounts,  and  such  debts  are  due  and  payable,  the  bank  has  a  right  to  apply 

any  deposit  he  may  have  to  their  payment.    This  is  by  virtue  of  the  right  of 

set-off.4 

Application  of  Payments. — Where  a  general  deposit  is  made  by  one  already 
indebted  to  the  bank,  the  latter  may  appropriate  such  deposit  to  the  payment 
of  such  indebtedness.  This  results  from  the  general  doctrine  of  the  applica- 
tion or  appropriation  of  payments.5 

Presumption. — A  deposit  will  always  be  deemed  to  be  general,  unless  made 
special  by  contract.6 


any  part  thereof,  on  demand.  Marine  Bank 
v.  Fulton  Bank,  2  Wall.  (U.  S.)  252. 

In  the  case  of  a  general  deposit,  banks  are 
authorized  to  use  in  discounting,  etc.,  the 
money  deposited  as  a  temporary  loan,  liable 
to  be  withdrawn  at  any  moment  by  the  de- 
positor, the  deposit  being  a  debt  due  from  the 
bank  to  the  depositor,  which  raises  an  implied 
assumpsit  for  its  repayment;  in  the  case  of  a 
special  deposit  they  have  no  such  right. 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168  Matter  of  Franklin  Bank,  1  Paige 
(N.  Y.)  249,  19  Am.  Dec.  413;  Common- 
wealth Bank  v.  Wister,  2  Pet.  (U.  S.)  318; 
Commercial  Bank  v.  Hughes,  17  Wend.  (N. 
Y.)  94;  Coffin  v.  Anderson,  4  Blackf.  (Ind.) 
395  ;  Dawson  v.  Real  Estate  Bank,  5  Ark.  283 ; 
Mutual  Accident  Association  v.  Jacobs,  141 
111.  261,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  92. 

The  depositors  of  money  in  a  bank,  unless 
in  case  of  a  special  deposit  of  money  in  a  box, 
or  bag,  or  otherwise  identified,  which  the 
bank  has  no  right  to  use,  are  general  creditors, 
and,  in  case  of  insolvency  of  the  bank,  are  not 
entitled  to  be  preferred  to  other  creditors. 
Matter  of  Franklin  Bank,  1  Paige  (N.  Y.)  249, 
19  Am.  Dec.  413. 

The  title  to  money  paid  into  a  bank  as  a  de- 
posit, and  passed  generally  to  the  depositor's 
credit,  passes  to  the  bank,  and  the  relation  of 
debtor  and  creditor  is  created  between  them, 
and  the  bank  may  apply  the  payment  to  any 
demand  they  have  against  the  depositor.  It 
is  not  the  case  of  a  bailment,  unless  the  de- 
posit is  special.  Commercial  Bank  v.  Hughes, 
17  Wend.  (N.  Y.)  94;  Graves  v.  Dudley,  20 
N.  Y.  76;  Marsh  v.  Oneida  Cent.  Bank,  34 
Barb.  (N.  Y.)  298;  Lund  v.  Seamen's  Sav. 
Bank,  37  Barb.  (N.  Y.)  129,  23  How.  Pr.  (N. 
Y.)2:;8;  Northern  Liberties  Bank  v.  Jones, 
42  Pa.  St.  536;  Wray  v.  Tuskegee  Ins.  Co., 
34  Ala.  58. 

Where  a  deposit  was  made  of  the  notes  of  an- 
other bank,  which  were  received  as  cash,  and 
carried  to  the  general  credit  of  the  depositor 
as  cash,  the  bank  cannot  afterwards  treat  it 
as  a  special  deposit;  they  made  the  notes 
their  own,  and  must  bear  the  loss  of  them. 
Corbit  v.  Smyrna  Bank,  2  Harr.  (Del.)  235, 
30  Am.  Dec.  635. 


Insolvency. — Before  the  making  of  an  assign- 
ment by  an  insolvent  bank,  an  agent  deposited 
money  of  his  principal  therein  in  another 
than  his  own  name,  with  notice  to  the  bank 
that  it  belonged  to  third  parties.  The  deposit 
not  having  been  a  special  one,  and  it  not  be- 
ing claimed  that  any  part  of  the  money  which 
came  to  the  assignee  was  the  identical  money 
deposited,  the  assets  of  the  bank  are  not  im- 
pressed with  any  trust  in  favor  of  the  princi- 
pal, so  as  to  make  him  a  preferred  creditor. 
Henry  v.  Martin,  88  Wis.  367,  folio-wing 
Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  237. 

Denial  by  Bank  of  Receipt  of  Moneys  Sent  for 
Deposit.  —  Where  a  party  mails  to  a  bank 
money  and  checks  for  deposit,  but  the  bank 
refuses  to  acknowledge  receipt  thereof,  and 
persistently  denies  such  receipt,  the  relation 
of  depositor  and  depositee  is  not  created. 
Miller  v.  Western  Nat.  Bank  (Penn.  1896),  33 
Atl.  Rep.  684. 

1.  Bank  of  the  Republic  v.  Millard,  10 
Wall.  (U.  S.)  152;  Alston  v.  State,  92  Ala. 
124;  McEwen  v.  Davis,  39  Ind.  109.  See  also 
the  cases  cited  in  the  note  immediately  pre- 
ceding. 

2.  Hawes  v.  Blackwell,  107  N.  Car.  196,  22 
Am.  St.  Rep.  870. 

3.  Wray  v.  Tuskegee  Ins.  Co.,  34  Ala.  58 ; 
Brahm  v.  Adkins,  77  111.  263;  State  v.  Ten- 
nessee Coal,  etc.,  R.  Co.  (Tenn.  1895),  29  S. 
W.  Rep.  i2if  ciling  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.),  p.  93.  See  also  the  cases 
cited  in  the  first  note  to  this  subdivision  supra ; 
also  supra,  this  title,  Special  Deposits  for 
Safe  Keeping. 

4.  Commercial  Nat.  Bank  v.  Henninger, 
105  Pa.  St.  496.  See  also  infra,  this  title, 
Bank's  Lien  or  Set-off ;  and  the  title  Set-off, 
Recoupment,  and  Counterclaim. 

6.  Commercial  Nat.  Bank  -\  Henninger, 
105  Pa.  St.  496.  See  also  the  title  Applica- 
tion of  Payments,  vol.  2,  p.  433. 

6.  Deposit  Deemed  to  Be  General. — Common 
wealth  Bank  v. Wister,  2  Pet.(U.  S.)  318;  Alston 
v,  State,  92  Ala.  125;  Dawson  v.  Real  Estate 
Bank,  5  Ark.  297;  Boettcher  v.  State  Nat. 
Bank,  15  Colo.  22;  Ward  v.  Johnson,  95  111. 
215;  Brahm  v.  Adkins,  77  111.  263;  Keene  v. 
Collier,  1  Mete.  (Ky.)  415;  Ruffin  v.  Orange 
County,  69  N.  Car.  498;  Lilly  v.  Cumberland 
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Memorandum  oa  Deposit  Ticket — Knowledge  and  Consent  of  Depositor. — Such  modifying 
arrangement,  however,  must  be  made  with  the  depositor's  knowledge  or 
consent.  The  character  of  the  deposit  is  not  affected  by  any  memorandum 
made  by  an  officer  of  the  bank  upon  a  deposit  ticket  which  the  depositor  has 
neither  seen  nor  approved.1 

Interest. — As  a  general  rule,  a  bank  is  not  chargeable  with  interest  on  deposits 
subject  to  check  until  payment  is  demanded,  unless  upon  special  contract.2 
It  seems  that  if  there  should  be  unreasonable  and  vexatious  delay  in  payment, 
the  depositor  might  demand  interest.3 

Sight  of  Bank  to  Refuse  a  Deposit. — A  bank  is  not  bound  to  receive  on  deposit 
the  funds  of  every  one  who  offers  them.    It  has  a  right  to  choose  its  customers.4 

Obligation  to  Repay  Deposits. — The  law  implies  a  promise  on  the  part  of  the  bank 
to  repay  all  moneys  deposited,  and  no  written  agreement  to  repay,  either  under 
seal  or  otherwise,  is  necessary.6 

Repayment  Made  Impossible  by  Act  of  Government. — -But  where  the  act  of  the  govern- 
ment makes  such  repayment  impossible,  as  by  confiscation,  the  bank  will  not 
be  held  liable.6 

Money  to  be  Put  to  Improper  Use  by  Depositor. — The  bank  is  bound  to  honor  the 
checks  of  the  depositor,  and  cannot  refuse  on  the  ground  that  he  intends  to 
make  an  improper  use  of  the  money.7 

Fraud. — But  the  bank  is  not  protected  in  paying  a  check  of  its  depositor  after 
it  has  received  notice  that  the  depositor  obtained  the  fund  by  fraud,  and  that 
the  true  owner  claims  it.8 

(b)  Effect  of  Depreciation. — When  the  bank  accepts  the  moneys  deposited  and 
either  gives  due  credit  upon  the  depositor's  account  or  delivers  its  certificate 


County,  69  N.  Car.  300;  Marysville  Bank  v. 
Windisch-Muhlhauser  Brewing  Co.,  50  Ohio 
St.  151,  40  Am.  St.  Rep.  660. 

A  Deposit  under  Order  of  Court,  mingled  with 
the  other  funds  of  the  bank,  is  not  a  special 
deposit.  The  clerk  so  depositing  has  no  right 
to  claim  priority  as  against  other  creditors. 
Otis  v.  Gross,  96  111.  612,  36  Am.  Rep.  157. 

A  certificate  by  a  branch  of  the  bank  of  Ar- 
kansas of  the  deposit  in  that  branch  of  a 
certain  sum  in  the  bills  of  that  branch,  subject 
to  the  order  of  the  depositor  on  return  of  the 
certificate,  is  a  general  and  not  a  special  de- 
posit; arfd  the  depositor  may  recover  the 
amount  in  specie.  Wallace  v.  State  Bank,  7 
Ark.  61. 

1.  Armstrong  v.  American  Exch.Nat.  Bank, 
133  U.  S.  433.  Here  the  deposit  was  in  checks, 
and  the  clerk's  memorandum  noted  the  de- 
posit of  "  checks  "  instead  of  "  cash." 

2.  Parkersburg  Nat.  Bank  v.  Als,  5  W.  Va. 
50. 

3.  Springfield  First  Nat.  Bank-r.  Coleman, 
11  111.  App.  508.  See  Ide  v.  Bremer  County 
Bank,  73  Iowa  58. 

4.  Thatcher  v.  State  Bank,  5  Sandf.  (N.  Y.) 
121. 

5.  Bank's  Obligation  to  Repay  Moneys  Depos- 
ited.— A  bank  charter  which  provides  that 
the  bank  shall  receive  money  on  deposit, 
without  requiring  from  it  an  obligation  under 
seal  to  repay  it,  must  be  construed  with  re- 
gard to  the  practice  of  banking,  and  the  gen- 
eral understanding  of  mankind,  and  must 
create  a  liability  to  the  depositor  by  the 
simple  act  of  depositing;  that  is,  an  assump- 
sit in  law  implied  from  an  act  in  pais.  No 
engagement  under  seal  is  necessary  to  bind 


it  to  repay.  Commonwealth  Bank  v.  Wister, 
2  Pet.  (U.  S.)  318;  Mechanics'  Bank  v.  Co- 
lumbia Bank,  5  Wheat.  (U.  S.)  326. 

Where  there  is  an  ordinary  general  deposit, 
there  is  an  implied  contract  on  the  part  of 
the  banker  to  restore,  not  the  same  funds,  but 
an  equivalent  sum,  whenever  it  is  demanded. 
Wetherell  v.  O'Brien,  140  111.  146,  33  Am.  St. 
Rep.  221 ;  Brahm  v.  Adkins,  77  111.  263.  See 
supra,  this  subdivision,  paragraph  Relation 
betxveen  Bank  and  General  Depositor . 

6.  Confiscation  by  Government. — The  plain- 
tiff deposited  moneys  in  the  Bank  of  Louisi- 
ana. The  bank  and  all  its  assets  were  after- 
wards seized  and  taken  possession  of  by  order 
of  the  commanding  general  of  the  United 
States  army,  and  all  the  assets,  including  the 
deposits,  were  turned  over  by  the  directors  of 
the  bank  to  the  quartermaster  of  the  depart- 
ment. Plaintiff,  a  depositor,  brought  suit 
against  the  bank  for  the  amount  of  the  de- 
posits still  to  his  credit.  The  bank  set  up  in 
defense  that  such  deposits  had  been  seized 
and  taken  possession  of  by  order  of  the  com- 
manding general,  and  that  the  bank  was  not 
again  liable  for  their  payment.  It  was  held 
that  the  bank  having  paid  out  all  such  de- 
posits under  an  authority  they  had  no  right 
to  question  nor  power  to  resist,  they  were  no 
longer  liable  to  pay  them  to  the  depositors, 
and  that  obedience  to  the  military  order  was 
full  protection  to  the  bank.  Mandeville  v. 
State  Bank,  19  La.  Ann.  392,  92  Am.  Dec.  541. 

7.  Ihl  v.  St.  Joseph  Bank,  26  Mo.  App.  129. 
Such  as  to  pay  a  gambling  debt.  Armstrong 
v.  American  Exch.  Nat.  Bank,  133  U.  S.  433. 

8.  Peter  Adams  Co.  v.  National  Shoe,  etc., 
Bank,  23  Abb.  N.  Cas.  (N.Y.  Supreme  Ct.)  172. 
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of  deposit  to  him,  it  makes  the  deposit  its  own,  and,  in  the  absence  of 
any  agreement  or  recognized  custom  to  the  contrary,  assumes  the  risk 
of  any  possible  depreciation  in  the  value  of  the  bills  deposited.1 

(o)  How  Transferred  and  Withdrawn — Parol. — Deposits,  ordinarily  transferable  by 
check  or  draft,  may  be  transferred  by  parol.2 

Bank  may  Demand  Writing. — But  the  bank  may  refuse  to  honor  such  a  transfer 
and  demand  written  authority  for  its  protection.3 

In  the  Case  of  Savings  Banks,  the  depositor's  pass  book  is  made  transferable  by 
writing,  and  ordinarily  is  accepted  as  evidence  of  authority  to  withdraw 
deposits  without  the  execution  of  a  check.4 

A  Deposit  Slip  Is  Merely  an  Acknowledgment  that  the  amount  of  money  named  has 
been  received,  and  its  delivery  by  a  depositor  to  a  third  person  does  not  operate 
to  assign  the  debt.6  * 

Remittance  by  Mail. — Moneys  deposited  in  bank  are  payable  at  the  counter. 
If  remittance  by  mail  is  demanded  by  the  depositor,  such  remittance  will  be  at 
the  depositor's  risk/' 

Authority  to  Withdraw  Deposit. — If  one  withdrawing  a  deposit  has  authority 
from  the  depositor,  the  bank  is  not  liable  for  permitting  the  withdrawal,  though 
it  had  no  actual  knowledge  that  the  authority  had  been  conferred.7 

Negligence  of  Bank. — If  the  bank  negligently  suffers  a  deposit  to  be  with- 
drawn by  one  who  lacks  the  requisite  authority  it  will  be  held  liable.8 

Withdrawal  of  Deposit  by  the  Surviving  Partner. — The  surviving  partner  may  with- 
draw a  deposit  of  the  firm,  and  the  bank  permitting  such  withdrawal  will  not 
be  liable  to  the  personal  representative  of  the  deceased  partner.9 

Deposit  in  Name  of  Husband  and  Wife. — Where  a  deposit  had  been  standing  in  the 
name  of  a  husband  and  wife  it  was  held  that  the  survivor  could  withdraw  it 
and,  as  trustee  for  the  deceased,  hold  such  part  as  belonged  to  the  decedent.10 


1.  Commonwealth  Bank  v.  Wister,  2  Pet. 
(U.  S.)  318;  Marine  Bank  v.  Fulton  Bank,  2 
Wall.  (U.  S.)  252;  Marine  Bank  v.  Chandler, 

27  111.  525,  81  Am.  Dec.  249;  Marine  Bank  v. 
Birney,  28  111.  go;  Marine  Bank  v.  Rushmore, 

28  111.  463;  Chicago  M.  &  F.  Ins.  Co.  v.  Car- 
penter, 28  111.  360  ;  Cushman  v.  Carver,  51  111. 
509;  Kupfer  v.  Galena  Bank,  34  111.  328,  85 
Am.  Dec.  309;  Greeves  v.  Louisiana  State 
Bank,  22  La.  Ann.  228. 

A  depositor  of  Confederate  currency  is  en- 
titled to  receive  in  good  money  only  the  value 
of  the  Confederate  money  at  the  time  of  the 
deposit.    Dabney  v.  State  Bank,  3  S.  Car.  124. 

2.  McEwen  v.  Davis,  39  Ind.  109.  See 
Neff     Greene  County  Nat.  Bank,  89  Mo.  581. 

3.  Bank  may  Require  Written  Authority. — 
McEwen  v.  Davis,  39  Ind.  109;  Risley  v. 
Phenix  Bank,  83  N.  Y.  318,  38  Am.  Rep.  421 ; 
Union  Mills  First  Nat.  Bank  v.  Clark,  134  N. 
Y.  368. 

In  Coffin  v.  Henshaw,  10  Ind.  277,  it  was 
held  that  a  banker  who  has  received  from 
A  money  to  hold  subject  to  his  order  may 
not  pay  it  to  one  to  whom  A,  without  the 
privity  of  the  banker,  and  without  an  order, 
has  promised  it. 

4.  See  the  title  Savings  Banks. 

6.  Union  Mills  First  Nat.  Bank  v.  Clark, 
134  N.  Y.  368. 

6.  Jung  v.  Second  Ward  Sav.  Bank,  55  Wis. 
364,  42  Am.  Rep.  719. 

7.  Chattahoochee  Nat.  Bank  v.  Schley,  58 
Ga.  369. 

8.  Negligence  of  Bank.  —  In  Manufacturers' 


Nat.  Bank  v.  Barnes,  65  111.  69,  16  Am.  Rep. 
576,  a  depositor's  clerk,  who  had  a  power  of 
attorney  to  draw  checks  against  the  deposi- 
tor's account  for  fifteen  days  only,  continued 
to  draw  checks  without  the  knowledge  of  the 
depositor  after  the  time  had  expired,  all  of 
which  were  honored  by  the  bank.  The  bank 
book  was  several  times  written  up  and  re- 
turned to  the  depositor,  who  did  not  detect 
the  fraud  until  several  months  afterward.  It 
was  held  that  the  bank  was  liable  for  the 
amount  of  the  checks  drawn  by  the  clerk  after 
his  agency  ceased.  It  was  urged  that  the 
bank  was  only  liable  for  the  amount  checked 
out  by  the  clerk  before  the  bank  book  of  the 
plaintiff  was  written  up  the  first  time,  as  from 
that  date  the  bank  had  a  right  to  presume  the 
clerk  had  authority  to  draw  checks.  The  court 
said  :  "  The  bank  knew,  by  a  document  in  its 
own  possession,  and  which  had  been  made  the 
subject  of  a  special  conversation  with  one  of  its 
officers,  that  the  clerk  had  authority  to  draw 
checks  only  for  fifteen  days.  *  *  *  The  bank 
was  guilty  of  great  negligence  in  paying 
checks  of  the  clerk  drawn  after  that  period, 
and  cannot  be  excused  merely  because  the 
plaintiff  failed  to  examine  the  returned  checks, 
which  he  had  a  right  to  presume  had  been 
drawn  by  himself  alone."  See  also  Welsh 
v.  German  American  Bank,  73  N.  Y.  424,  29 
Am.  Rep.  175. 

9.  Rice  v.  Merchants',  etc.,  Nat.  Bank,  100 
Ala.  617. 

10.  Matter  of  Tobin  (Surrogate  Ct.),  16  N. 
Y.  Supp.  462,  40  N.  Y.  St.  Rep.  366. 
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Deposit  fry  Married  Woman. — In  the  absence  of  any  circumstances  charging  a  bank 
with  notice  that  a  depositor  is  a  married  woman,  it  may  open  an  account  with 
her  as  a  feme  sole  and  pay  her  checks,  even  when,  under  the  law,  deposits  of  a 
married  woman  belong  to  her  husband.1 

Corporate  Officer. — If,  through  the  depositor's  negligence,  the  bank  is  misled  into 
assuming  that  the  president  of  a  depositor-corporation  had  authority  to  with- 
draw deposits,  it  will  be  protected  if  acting  in  good  faith.2 

Form  of  Check  should  Conform  to  Terms  of  Deposit. — The  depositor,  in  whatsoever 
capacity  he  may  have  opened  his  account  with  the  bank,  is  the  person  entitled 
to  withdraw  the  moneys  deposited;  although  he  may  be  required  to  make  his 
checks  conform  to  the  terms  of  the  deposit.  Thus,  a  partnership  account  is 
not  subject  to  the  individual  check  of  a  member  of  the  firm.3  If  the  account 
is  in  the  name  of  the  depositor  as  trustee  or  as  agent,  the  check  must  be  so 
signed.4 

Conflicting  Claimants. — If,  after  a  deposit  has  been  accepted,  there  should  be 
conflicting  claimants  to  the  deposit,  or  to  the  office,  if  the  deposit  be  an  official 
one,  the  bank  may  protect  itself  by  interpleading  the  several  claimants.5 

Assignment  for  Creditors  by  Depositor.— Where  a  general  assignment  of  the  deposi- 
tor's effects  has  been  made,  the  right  to  withdraw  his  deposits  passes  to  the 
assignee.6 

When  Bank  Has  No  Notice  of  Assignment. — But  it  has  been  held  that  a  bank  from 
which  notice  of  the  assignment  for  creditors  has  been  withheld  will  be 
protected  where  it  has  paid  out  deposits  to  the  assignor,  or  upon  his  checks, 
in  good  faith.7 

(d)  Deposits  by  Trustees,  Agents,  and  Officials — Presumption  of  Ownership. — The  depositor 
is  presumed  to  be  the  real  owner  of  the  funds  standing  in  his  name.8 


1.  Dacy  v.  New  York  Chemical  Mfg.  Co., 
2  Hall  (N.  Y.)  550. 

2.  Withdrawal  by  Corporate  Officer. — Though 
the  president  of  a  corporation  has  no  power, 
merely  by  virtue  of  his  office,  to  draw  out 
its  funds  deposited  in  a  bank,  yet  where,  by 
the  depositor's  negligence,  the  money  is  de- 
posited under  circumstances  indicating  that 
it  is  to  be  under  the  president's  control,  and 
the  bank  pays  it  out  in  good  faith  upon  his 
checks,  it  will  not  be  answerable  to  the  de- 
positor therefor.  Fulton  Bank  v.  New  York, 
etc.,  Canal  Co.,  4  Paige  (N.  Y.)  127.  See  the 
title  Officers  and  Agents  (of  Private 
Corporations). 

3.  Partnership  Account — Check  of  Individual 
Member. — Coote  v.  U.  S.  Bank,  3  Cranch  (C. 
C.)  50. 

If  a  bank  having  a  deposit  of  money  in  the 
name  of  a  firm  pays  it  out  on  the  individual 
check  of  one  of  the  firm  in  his  own  name  only, 
it  can  only  justify  by  showing  that  the.money 
thus  drawn  was  applied  to  the  use  of  the  firm. 
It  is  no  excuse  for  the  bank,  in  paying  out  the 
joint  funds  upon  the  individual  check,  that 
the  partner  who  drew  the  check  told  the  bank 
officer  that  it  was  drawn  in  his  individual 
name  by  mistake,  and  directed  him  to  pay  it, 
and  any  other  of  the  like  kind  which  he  might 
draw,  out  of  the  joint  funds.  Coote  v.  U.  S. 
Bank,  3  Cranch  (C.  C.)  50. 

4.  See  infra,  this  title,  Deposits  by  Trus- 
tees, Agents,  and  Officials. 

6.  German  Exch.  Bank  v.  Excise  Com'rs, 
57  How.  Pr.  (N.  Y.  Supreme  Ct.)  187,  6  Abb. 
N.  Cas.  (N.  Y.)  394. 


6.  Right  of  Assignee  for  Creditors  of  Depositor. 

— On  August  24th,  A  made  a  general  assign- 
ment. At  that  time  he  had  a  deposit  in  the 
Union  Bank ;  and  that  bank  also  held  a  bill  of 
exchange,  not  yet  due,  which  had  been  dis- 
counted for  him  upon  his  indorsement.  On 
August  27th  the  bill  matured,  was  protested, 
and  was  charged  by  the  bank,  in  account, 
against  the  funds  of  A  on  deposit.  On  Au- 
gust 28th  the  assignee  gave  the  bank  the  first 
notice  they  had  of  the  assignment.  It  was 
held  that  the  assignee  was  entitled  to  the 
whole  balance  which  stood  to  the  credit  of  A 
on  the  delivery  of  the  assignment.  The  bank 
had  no  lien  on  the  deposit  which  could  have 
prevented  A  from  drawing  out  the  whole  of 
it  on  August  24th.  Trie  right  to  draw  it  passed 
to  the  assignee.  No  notice  to  the  bank  was 
necessary  to  perfect  that  right  in  the  assignee. 
Beckwith  v.  Union  Bank,  9  N.  Y.  211.  See 
the  title  Assignments  for  the  Benefit  of 
Creditors. 

7.  Bank  without  Notice  of  Assignment.  — 
Banks  receiving  money  of  and  for  their  deal- 
ers, to  be  paid  out  on  their  checks  and  notes, 
are  to  be  protected  as  to  payments  made  by 
them  in  the  ordinary  course  of  ^dealing 
of  such  banks,  notwithstanding  the  dealer 
has  made  an  assignment  for  the  benefit  of 
creditors,  if  notice  of  such  assignment  is  with- 
held from  the  bank.  Griffin  v.  Rice,  1  Hilt. 
(N.  Y.)  184. 

8.  Presumption  in  Favor  of  Depositor  as  Owner. 
— Egbert  v.  Payne,  99  Pa.  St.  239;  Lock 
Haven  First  Nat.  Bank  v.  Mason,  95  Pa.  St. 
113,  40  Am.  Rep.  632. 
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How  the  Presumption  is  Overthrown. — This  presumption  is  overcome  by  proof  of 
circumstances  attending  the  deposit  which  would  constitute  notice  of  a 
different  ownership,  but  the  burden  of  proof  is  on  the  claimant  of  the  fund  as 
against  the  depositor.1  Thus  a  deposit  to  the  credit  of  "A  B,  trustee,"  is 
notice  to  the  bank  that  A  B  is  not  the  actual  owner.2 

Misappropriation — Participation  therein  by  Bank. — If  the  bank  participates  with  the 
trustee  in  a  misappropriation  of  the  fund,  or  knowingly  permits  such  misap- 
propriation to  take  place,  it  must  answer  to  the  beneficiary  for  loss  thereby 
occasioned.3 


In  the  absence  of  notice  of  the  trust  char- 
acter of  a  fund  deposited  by  a  trustee,  the 
bank  may  apply  it  as  his  individual  property. 
School  Dist.  v.  Greenfield  First  Nat.  Bank, 
102  Mass.  174. 

Deposit  In  Name  of  Another. — In  Branch  v. 
Dawson,  36  Minn.  193,  it  was  held  that  the 
mere  deposit  of  the  money  of  the  depositor  in 
a  bank  in  the  name  of  another  (the  act  being 
entirely  between  the  depositor  and  the  bank,  to 
which  the  other  person  is  in  no  manner  a  party) 
will  not  of  itself  pass  title  to  the  money.  See 
the  titles  Gifts;  Savings  Banks. 

1.  How  the  Presumption  Overcome. — Egbert 
v.  Payne,  99  Pa.  St.  239. 

Fictitious  Principal. — Where  a  deposit  is  made 
by  a  person  purporting  to  act  as  agent  for  a 
disclosed  principal,  the  bank  cannot  assume 
that  the  named  principal  is  a  fictitious  person, 
and,  if  it  does  so,  it  will  be  at  its  own  risk. 
Hoing  v.  Pacific  Bank,  73  Cal.  464. 

In  Bank  of  Northern  Liberties  v.  Jones,  42 
Pa.  St.  536,  it  was  held  that  a  deposit  in  bank 
by  a  depositor  as  "  agent  "  is  prima  facie  the 
property  of  his  principal,  and  is  not  liable  to 
attachment  for  the  debts  of  the  agent. 

Deposit  in  Agent's  Name — Identification.  — 
Money  deposited  in  bank  in  an  agent's  name 
with  his  own  funds,  or  kept  with  his  own 
money,  cannot  be  identified;  and  so  is  his,  in 
a  contest  between  the  principal  and  third  per- 
sons. So,  too,  if  he  pays  it  out  to  one  who 
receives  it  in  good  faith  it  cannot  be  re- 
covered back ;  it  has  no  identity.  Otherwise 
when  the  money  can  be  completely  identified, 
as  where  it  has  been  kept  in  packages  labeled 
in  the  principal's  name,  or  in  his  name  depos- 
ited by  the  agent  in  the  bank.  When  so  de- 
posited, it  is  presumed  to  be  the  identical 
money  received  either  from,  or  on  account 
of,  the  principal.  Beatty  v.  McLeod,  11  La. 
Ann.  76. 

Notice  to  Bank  by  Principal. — Where  money 
has  been  deposited  by  an  agent,  and  before  its 
repayment  the  principal  asserts  his  right  to 
it,  and  notifies  the  bank  of  his  unwillingness 
that  it  should  be  paid  to  the  agent  or  agents, 
the  right  to  reclaim  it  ceases.  Farmers',  etc., 
Nat.  Bank  v.  King,  57  Pa.  St.  202,  98  Am.  Dec. 
215. 

A  Bank  Receiving  a  Draft  for  Collection  is 

liable  to  the  true  owner,  in  an  action  for 
money  had  and  received,  provided  notice  of 
such  ownership  is  given  before  the  proceeds 
are  paid  over  to  the  depositor  of  the  draft. 
Union  Bank  v.  Johnson,  9  Gill  &  J.  (Md.) 
297.  See  also  Utica  Bank  v.  M'Kinster,  11 
Wend.  (N.  Y.)  473. 

2.  Form  of  the  Deposit  aa  Notice. — Bundy  v. 


Monticello,  84  Ind.  119;  Ihl  v.  St.  Joseph 
Bank,  26  Mo.  App.  129. 

Deposit  in  Name  of  One  as  "  Gen'l  Ag't." — An 

insurance  agent  kept  a  deposit  in  his  name  as 
"  gen'l  ag't,"  depositing  therewith  premiums 
collected  for  the  company  and  also  some  pri- 
vate funds,  and  drawing  checks  thereon  signed 
by  himself  as  "  gen'l  ag't."  The  bank  knew 
that  his  principal  business  was  as  agent  of 
said  company.  It  was  held  that  the  bank 
must  be  presumed  to  know  the  fiduciary  na- 
ture of  the  account,  and  that  it  could  not 
charge  against  it  the  amount  of  a  private  loan 
to  said  agent.  National  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.,  104  U.  S.  54. 

Deposit  in  Name  of  One  as  "  Assignee." — It 
has  been  held,  nevertheless,  that  appending 
the  word  "  assignee  "  to  the  depositor's  name 
does  not  earmark  the  fund,  nor  identify  it  as 
belonging  to  any  particular  person  or  fund. 
Laubach  v.  Leibert,  87  Pa.  St.  55. 

Deposit  in  Name  of  One  as  "  County  Treasurer." 
— Also  that  an  account  in  the  name  of  a 
"county  school  treasurer"  isnot/er  se  notice 
that  the  moneys  belong  to  the  county.  Eyer- 
man  v.  St.  Louis  Second  Nat.  Bank,  84  Mo. 
408;  Eyerman  v.  Second  Nat.  Bank,  13  Mo. 
App.  289.  See  Citizens'  Nat.  Bank  v.  Alex- 
ander, 120  Pa.  St.  476. 

In  Swartwout  v.  Mechanics'  Bank,  5  Den. 
(N.  Y.)  555,  it  was  held  that  where  a  collector 
of  customs  deposits  money  upon  an  account 
kept  in  his  own  name,  with  his  official  addi- 
tion, it  is  to  be  regarded  as  his  own,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  sub- 
ject to  his  own  draft. 

Adding  the  Word  "  Clerk  "  to  the  name  of  a 
general  depositor  does  not  make  the  deposit 
a  special  one,  nor  change  the  bank's  liability. 
McLain  v.  Wallace,  103  Ind.  562. 

3.  Bank  Participating  in  Misappropriation. — 
Greensboro  Bank  -•.  Clapp,  76  N.  Car.  482; 
Lowry  v.  Commercial,  etc.,  Bank,  Taney's 
Dec.  (U.  S.)  312. 

Illustrations. — A  bank  receiving  a  special 
deposit  of  securities  from  an  agent,  with 
notice  of  the  existence  of  the  agency,  cannot 
use  the  securities  by  the  agent's  permission 
in  paying  the  agent's  debt  without  becoming 
liable  to  the  principal.  Walker  v.  Manhattan 
Bank,  25  Fed.  Rep.  247. 

Where  money  was  consigned  by  a  principal 
to  his  agent,  but  without  instructions  as  to  its 
disposal,  and  the  agent  took  the  money  to  a 
bank,  and  with  the  knowledge  of  the  officers 
of  the  bank  that  the  money  belonged  to  the 
principal  and  had  been  so  consigned,  and  by 
their  advice  to  deposit  it  to  await  instructions 
from  his  principal,  the  money  was  deposited 
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Following  Trust  Deposits.— Trust  funds  remain  charged  with  their  fiduciary 
character,  although  deposited  to  the  trustee's  individual  credit  and  mingled 
with  his  personal  moneys,  and  the  beneficiary  can  follow  them  and  assert  his 
claim  on  the  balance  in  the  banker's  hands.  Where  the  trustee  has  drawn  checks 
generally  against  the  funds  so  confused,  he  will  be  taken  to  have  drawn  out  his 
own  in  preference  to  the  trust  money.1 

Form  of  Check. — One  depositing  as  trustee  may  not  withdraw  the  deposit  by 
his  individual  check.2 

Owner  as  between  Bank  and  Depositor. — But  where  one  deposits  as  agent,  and 
nothing  appears  on  the  face  of  the  account  to  indicate  for  whom  he  is  agent, 
the  money  as  between  the  bank  and  the  depositor  belongs  to  the  latter.3 


in  the  agent's  name,  it  was  held  that  the 
bank  was  liable  for  a  conversion,  and  be- 
came directly  responsible  to  the  principal,  and 
not  merely  to  the  agent.  Commercial,  etc., 
Bank  v.  Jones,  18  Tex.  811. 

The  defendant  bank,  having  permitted  a 
town  treasurer  to  overdraw  his  account,  ac- 
cepted his  notes  as  treasurer  for  the  amount  of 
the  overdraft,  and,  having  discounted  them, 
placed  the  proceeds  to  his  credit  as  treasurer. 
He  subsequently  paid  these  loans  by  his  checks 
as  treasurer.  It  was  held  that  as  the  bank 
must  have  known  that,  as  treasurer,  he  had  no 
authority  to  borrow  money,  it  was  lending  the 
money  to  him  individually;  and  further,  that 
the  town  could  recover  the  amount  appropri- 
ated from  the  treasury  funds  for  the  payment 
thereof.  East  Hartford  v.  American  Nat. 
Bank,  49  Conn.  539. 

The  treasurer  of  a  board  of  education,  with- 
out authority,  placed  the  school  funds  in  a 
bank  of  which  he  was  manager,  and  the  owner 
of  which  had  knowledge  of  the  character  of  the 
funds.  They  were  wrongfully  used  in  the  busi- 
ness of  the  bank,  and  for  the  payment  of  in- 
debtedness against  it.  Afterwards  the  owner 
of  the  bank  became  insolvent,  and  made  an 
assignment  of  his  property  for  the  benefit  of 
creditors.  The  assets  which  came  into  the 
hands  of  the  assignee  consisted  of  real  prop- 
erty, securities,  and  cash  ;  but  the  amount  of 
the  school  money  wrongfully  converted,  and 
which  was  impressed  with  a  trust,  was  largely 
in  excess  of  the  cash  on  hand  at  the  time  of  the 
assignment.  The  trust  fund  could  not  be 
clearly  traced  to  any  particular  asset  in  the 
hands  of  the  assignee,  but  it  was  shown  to  have 
gone  into  and  been  used  for  the  benefit  of  the 
estate.  It  was  held  that  the  trust  fund  became 
a  charge  upon  the  entire  assets  with  which  it 
was  mingled,  and  that  the  board  of  education 
had  a  preferred  right  to  the  assets  over  general 
creditors  to  the  extent  of  the  fund  converted. 
Myers  v.  Board  of  Education,  51  Kan.  87,  37 
Am.  St.  Rep.  263. 

1.  Importers',  etc.,  Nat.  Bank  v.  Peters,  123 
N.  Y.  278;  Van  Alen  v.  American  Nat.  Bank, 
52  N.  Y.  r;  Wetherell  v.  O'Brien,  140  111. 
146,  33  Am.  St.  Rep.  221. 

Appropriation  by  Bank  to  Depositor's  Debt. — 
In  Burtnett  v.  Corunna  First  Nat.  Bank,  38 
Mich.  630,  it  was  held  that  where  a  trustee  or 
agent  deposits  his  principal's  money  in  his 
own  name  in  a  bank  to  which  he  is  indebted, 
and  the  bank  has  applied  it  to  the  debt  with- 
out authority,  and  in  ignorance  of  the  real 
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ownership  of  the  fund,  the  principal,  or  actual, 
owner  may  reclaim  the  fund  if  it  can  be  traced 
and  identified. 

But  in  Wood  v.  Boylston  Nat.  Bank,  129 
Mass.  358,  37  Am.  Rep.  366,  an  attorney  in- 
debted to  a  bank  deposited  a  negotiable 
promissory  note  that  had  been  intrusted  to 
him  for  collection,  and  gave  the  bank  no  in- 
formation as  to  whose  account  it  was  to  be 
collected  for.  The  bank  collected  the  note, 
and  credited  the  attorney's  account  with  the 
proceeds,  applying  a  portion  thereof  to  the 
payment  of  the  attorney's  indebtedness.  In 
an  action  brought  by  the  owner  of  the  note, 
as  soon  as  he  learned  of  the  bank's  conduct, 
it  was  held  that  no  recovery  could  be  had. 

For  Further  Discussion  of  this  question,'  see 
the  title  Trusts  and  Trustees. 

2.  Ihl  v.  St.  Joseph  Bank,  26  Mo.  App.  129. 

3.  Question  of  Ownership  as  between  Depositor 
and  Bank. — Patterson  v.  Marine  Nat.  Bank, 
130  Pa.  St.  419,  17  Am.  St.  Rep.  778 ;  Citizens' 
Nat.  Bank  v.  Alexander,  120  Pa.  St.  476; 
Lock  Haven  First  Nat.  Bank  -•.  Mason,  95 
Pa.  St.  113;  Hemphill  v.  Yerkes,  132  Pa.  St. 
545,  19  Am.  St.  Rep.  607;  German  Bank  v. 
Himstedt,  42  Ark.  62. 

Concerning  the  Deposit  of  Trust  Funds  In  Bank, 
the  court,  in  Munnerlyn  v.  Augusta  Sav. 
Bank,  88  Ga.  333,  30  Am.  St.  Rep.  159,  said  : 
"  When  money  is  deposited  in  a  bank,  it  is  im- 
material, so  far  as  the  bank  is  concerned,  in 
what  capacity  the  depositor  holds  or  owns  it. 
The  obligation  of  the  bank  is  simply  to  keep 
it  safely,  and  return  it  to  the  proper  person. 
Therefore,  when  a  trustee  deposits  money  in 
a  bank  to  his  credit  as  agent,  the  bank  would 
be  discharged  by  paying  it  back  to  the  in- 
dividual who  made  the  deposit,  and,  in  the 
absence  of  knowledge  or  notice  to  the  con- 
trary, would  have  the  right  to  assume  that  he 
would  appropriate  the  money  to  its  proper 
uses  and  trusts.  If  this  individual  should  go 
in  person  to  the  bank  and  demand  the  money, 
it  cannot  be  doubted  that  the  latter  could  and 
ought  to  hand  it  to  him.  *  *  *  It  appearing 
from  what  has  already  been  said  that  the 
person  who  actually  puts  money  in  bank  is 
entitled  to  have  it  back  upon  demand,  and 
that  it  is  immaterial  how  he  describes  him- 
self, there  can  be  no  doubt  that  a  check  drawn 
by  such  person  as  agent,  and  presented  by 
the  payee,  is  a  sufficient  demand  for  the 
amount  of  money  called  for  by  the  check, 
especially  when  the  money  was  credited  to 
the  depositor  as  agent.  If  payment  of  such 
Volume  III. 


Powers  and  Functions. 


/.'./. VA'.S'  AND  BANKING. 


Deposits. 


Deposits  in  Official  Capacity — Right  of  Successor  in  Office. — A  fund  deposited  to 
th<  account  of  an  officer  or  official  board  is  an  official  deposit,  held  subject 
to  the  order  of  the  official  successor  of  such  depositor,  where  a  change  occurs 
in  the  conduct  of  the  office.1 

Designation  of  Bank  as  Depository  of  Public  Funds. — The  mere  designation  of  a  bank 
by  a  public  officer  as  the  depository  of  public  funds  imposes  no  duty,  and  con- 
fers no  right  upon  the  bank  as  to  such  funds  until  they  are  actually  deposited 
with  and  accepted  by  it.2 

(e)  Overdrafts. — A  bank  has  no  right  to  allow  its  depositors  to  overdraw,  and 
thus  pay  out  upon  their  checks  the  moneys  of  other  depositors  and  of  stock- 
holders.3 

Eight  of  Action  in  Bank  to  Recover  Excess. — It  would  seem  to  go  without  saying 
that  a  bank  which  has  suffered  a  depositor  to  overdraw  his  account  has  a  right 
of  action  in  its  own  name  to  recover  the  excess  overpaid.4 

Fraudulent  Overdraft — Title  Not  Changed. — Indeed,  it  has  been  held  that  a  fraudu- 
lent overdraft  creates  a  trust  in  the  bills  drawn  out  whereby  the  bank  may 
follow  and  reclaim  them  from  all  save  bona  fide  holders  for  value.5 

What  is  to  be  Taken  as  Amount  of  Overdraft. — The  amount  of  an  overdraft  is  not 
necessarily  the  sum  drawn  ;  it  is  the  amount  drawn  less  the  amount  to  which 
the  drawer  at  the  time  is  entitled  as  a  credit  balance  upon  his  account.6 

Notice  of  Dishonor — Presentment. — Where,  at  the  time  a  check  is  drawn,  the  drawer 
has  no  funds  in  the  bank,  and  at  no  subsequent  time  has  any  reason  to  believe 
that  the  check  will  be  honored,  he  is  not  entitled  to  notice  of  nonpayment,  nor 
is  he  discharged  by  reason  of  the  failure  to  present  within  a  reasonable  time.7 


check  be  refused  the  depositor  may  bring 
suit,  and,  as  already  shown,  the  suit  may  be 
maintained  by  him  described  as  trustee." 
See  also  State  Nat.  Bank  v.  Reilly,  124  111. 
464;  Chosen  Freeholders  v.  Newark  City  Nat. 
Bank,  48  N.  J.  Eq.  51. 

How  Contract  with  Bank  Shown — Bank  Book. 
— A  depositor,  contracting  with  a  bank  for 
the  care  of  his  money,  can  control  his  funds 
until  he  has  disposed  of  them,  no  matter  in 
what  name  the  account  is  kept,  so  long  as  it 
is  understood  to  be  his  account,  and  has  not 
been  put  beyond  his  control  by  some  act  that 
he  cannot  revoke.  And  if  the  contract  is  un- 
written, its  terms  and  character  can  be  shown 
by  testimony.  It  is  not  determined  by  the 
bank  book,  which  only  shows  the  state  of  the 
funds.  Davis  v.  Lenawee  County  Sav.  Bank, 
53  Mich.  163. 

1.  So  held  with  reference  to  a  deposit  made 
by  a  board  of  street  examiners,  and  claimed  by 
the  individuals  constituting  the  old  board  and 
by  the  new  board.  Carman  v.  Franklin  Bank, 
61  Md.  467. 

2.  Lewis  v.  Park  Bank,  42  N.  Y.  463,  af- 
firming 2  Daly  (N.  Y.)  86,  2  Abb.  Pr.  N.'S. 
(N.  Y.)  93.  In  this  case  the  chamberlain  of 
the  city  of  New  York  designated  the  defend- 
ant bank  as  the  depository  of  the  funds  of  the 
city,  a  large  amount  of  which  was  held  by  the 
defendant.  When  his  term  of  office  expired, 
his  successor  in  that  office  named  the  Broad- 
way Bank  as  such  depository.  The  former 
refused  to  transfer  the  funds  to  the  latter.  It 
was  held  in  an  action  by  the  assignee  of  the 
claim  that  he  could  not  recover  damages  for 
such  refusal. 

3.  Overdrafts  by  Depositors. — Culver  v. 
Marks,  122  Ind.  554,  17  Am.  St.  Rep.  377. 


The  practice  of  paying  overdrafts  has  no 
authority  in  sound  usage  or  in  law.  Lancas- 
ter Bank  v.  Woodward,  18  Pa.  St.  357,  57  Am. 

Dec.  618. 

Not  Per  Se  Negligence. — In  the  absence  of  a 
by-law  or  rule  of  the  bank  prohibiting  over- 
drafts, it  is  not  necessarily  an  act  of  negligence 
on  the  part  of  a  cashier  to  pay  the  overdraft 
of  a  responsible  customer.  Wallace  v.  Lin- 
coln Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625. 

4.  Recovery  of  Excess. — Keene  v.  Collier, 
1  Mete.  (Ky.)  415;  Franklin  Bank  v.  Byram, 
39  Me.  489,  63  Am.  Dec.  643. 

The  president  of  a  bank  became  treasurer 
of  a  voluntary  association,  and,  as  such  treas- 
urer, opened  an  account  with  his  bank,  and 
deposited  its  funds  there,  which  account  he 
overdrew  by  a  check  drawn  by  him  as  treas- 
urer. It  was  held  that  the  bank  could  recover 
the  amount  of  the  overdraft  from  the  members 
of  the  association.  He  drew  as  their  agent. 
The  fact  that  he  was  at  the  time  the  president 
of  the  bank  made  no  difference.  Trades- 
men's Bank  v.  Astor,  11  Wend.  (N.  Y.)  87. 

5.  Tradesman's  Bank  v.  Merritt,  1  Paie;e 
(N.  Y.)  302. 

6.  Armstrong  v.  Chemical  Nat.  Bank,  41 
Fed.  Rep.  234. 

7.  No  Funds  in  Bank — Notice  of  Dishonor — 
Presentment. — Eichelberger  v.  Finley,  7  Har. 
&  J.  (Md.)  381,  16  Am.  Dec.  312;  Franklin  v. 
Vanderpool,  1  Hall  (N.  Y.)  78;  Beauregard 
v.  Knowlton,  156  Mass.  395.  See  also  Cush- 
ing  v.  Gore,  15  Mass.  74. 

In  EdwardsV.  Moses,  2  Nott  &  M.  (S.  Car.) 
433,  10  Am.  Dec.  615,  it  was  held  that  though 
the  drawer,  between  the  making  of  the  check 
and  the  time  when  it  should  be  presented, 


834 


Volume  III. 


Powers  and  Functions.  BANKS  AND  BANKING. 


Deposits. 


Insufficiency  of*  Funds — Claim  on  Actual  Balance. — If  a  check  calls  for  the  payment 
of  a  larger  sum  than  the  drawer  has  to  his  credit  to  meet  it,  the  payee  or  holder 
has  no  claim  or  lien  against  the  actual  balance  on  deposit  until  the  bank  has 
agreed  to  make  the  payment  pro  tanto.1 

(f)  Bank's  Lien  or  Set-off. — The  right  of  the  bank  to  apply  deposits  to 
the  extinguishment  of  the  depositor's  indebtedness  as  it  matures  grows  out 
of  the  doctrine  that  the  relationship  between  bank  and  depositor  is  that  of 
debtor  and  creditor.  The  bank  holds  a  lien  upon  the  deposits  in  its  hands  to 
secure  the  repayment  of  the  depositor's  indebtedness,  and  may  enforce  that 
lien  as  the  debts  mature  by  applying  the  debtor's  deposits  upon  them,  thus 
setting  the  two  off  against  each  other.2 


withdraws  his  funds  from  the  bank,  this  alone 
will  not  prevent  the  necessity  of  presentment 
and  notice.  There  should  be  a  total  absence 
of  funds  during  all  that  time  ;  and  the  drawer, 
it  seems,  should  know,  when  he  drew,  that 
there  would  be  no  funds,  or  he  will  be  consid- 
ered only  as  having  overdrawn  and  be  entitled 
to  notice.  See  also  the  titles  Accommodation 
Paper,  vol.  i,  p.  385;  Bills  of  Exchange 
and  Promissory  Notes;  Checks. 

1.  Drawer's  Insufficiency  of  Funds — Partial 
Payment  by  Bank. — Coates  v.  Preston,  105  111. 
473;  Dana  v.  Boston  Third  Nat.  Bank,  13 
Allen  (Mass.)  445,  90  Am.  Dec.  216;  Beaure- 
gard v.  Knowlton,  156  Mass.  395.  ' 

The  bank  would,  under  such  circumstances, 
be  under  no  obligation  to  pay,  for  it  would 
have  no  voucher  for  the  payment  made. 
Coates  v.  Preston,  105  111.  470.  See  Murray 
v.  Judah,  6  Cow.  (N.  Y.)  490. 

But  see  Bromley  v.  Commercial  Nat.  Bank, 
9  Phila.  (Pa.)  522.  In  this  case  the  plaintiff, 
the  payee  of  a  check  for  an  amount  greater 
than  the  amount  of  the  drawer's  account, 
demanded  of  the  bank  payment  of  the  actual 
balance.  This  the  bank  refused  to  make.  The 
plaintiff  then  offered  to  deposit  to  the  credit 
of  the  drawer  a  sum  of  money  sufficient  to 
make  the  check  good  if  the  bank  would  then 
pay  the  amount  of  said  check.  This  was  also 
refused  by  the  bank.  It  was  held  that  it  was 
the  duty  of  the  bank  to  pay  the  amount 
actually  on  deposit  to  the  plaintiff  and  indorse 
the  amount  so  paid  on  the  check. 

2.  Bank's  Lien  or  Set  off — General  Rule — Eng- 
land.— Davis  v.  Bowsher,  5  T.  R.  488,  3  Eng. 
Rul.  Cas.  588;  Brandao  v.  Barnett,  12  CI.  & 
F.  787,  3  Eng.  Rul.  Cas.  592;  Scott  v.  Frank- 
lin, 15  East  428;  Jourdaine  v.  Lefevre,  1  Esp. 
66;  Giles  v.  Perkins,  9  East  12;  Bolland  v. 
Bygrave,  Ryan  &  M.  271,  21  E.  C.  L.  436;  /;/ 
re  Williams,  3  Ir.  Eq.  R.  346 ;  Jones  v.  Pepper- 
come,  5  Jur.  N.  S.  140;  In  re  European  Bank, 
L.  R.  8  Ch.  41  ;  In  re  General  Provident  Assur. 
Co.,  L.  R.  14  Eq.  507. 

United  Slates. — Sweeny  v.  Easter,  1  Wall. 
(U.  S.)  166;  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  1  How.  (U.  S.)  234;  National  Bank 
v.  Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S.  54; 
Reynes  v.  Dumont,  130  U.  S.  354. 

Alabama. — Lehman  v.  Tallassee  Mfg.  Co., 
64  Ala.  567. 

Indiana. — Lafayette  Second  Nat.  Bank  v. 
Hill,  76  Ind.  223,  40  Am.  Rep.  239. 

Maryland. — Miller  v.  Farmers',  etc.,  Bank, 
30  Md.  392. 


Massachusetts. — Wood  v.  Boylston  Nat. 
Bank,  129  Mass.  358,  37  Am.  Rep.  366  ;  Clark 
v.  Northampton  Nat.  Bank,  160  Mass.  26. 

Missouri. — Union  Bank  v.  Tutt,  5  Mo. 
App.  342. 

Nebraska. — See  Buffalo  County  Nat.  Bank 
v.  Hanson,  34  Neb.  455,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  97. 

Netu  York. — Commercial  Bank  v.  Hughes, 
17  Wend.  (N.  Y.)  94;  Falkland  v.  St.  Nicho- 
las Nat.  Bank,  84  N.  Y.  141", ;  Marsh  Oneida 
Cent.  Bank,  34  Barb.  (N.  Y.)  298;  Straus  v. 
Tradesmen's  Nat.  Bank,  122  N.  Y.  379. 

North  Carolina. — State  Bank  -'.  Armstrong, 
4  Dev.  L.  (N.  Car.)  519. 

Ohio. — Marysville  Bank  v.  Windisch-Muhl- 
hauser  Brewing  Co.,  50  Ohio  St.  151,  40  Am. 
St.  Rep.  660. 

Pennsylvania. — U.  S.  Bank  v.  Macalester, 
9, Pa.  St.  475. 

Virginia. — Ford  v.  Thornton,  3  Leigh 
(Va.)  695. 

In  Louisiana  it  is  held  that  a  bank  cannot 
apply  funds  on  deposit  to  the  payment  of  a 
debt  due  it  by  the  depositor;  that  compensa- 
tion never  takes  place  in  such  a  case  without 
the  special  assent  of  the  depositor.  Gordon 
v.  Miichler,  34  La.  Ann.  604,  overruling  Case 
v.  Henderson,  23  La.  Ann.  49,  8  Am.  Rep.  590, 
and  Case  v.  Marchand,  23  La.  Ann.  60. 

Equitable  Appropriation  of  Deposit. — Where  a 
bank  holding  an  overdue  note,  upon  which 
a  depositor  is  surety,  agrees  with  the  latter 
that  an  amount  of  his  account  equal  to  the 
note  shall  be  considered  as  applied  in  pay- 
ment thereof  at  any  time,  and  that  the  note 
shall  be  held  by  the  bank  and  collected  for 
the  benefit  of  the  surety,  the  latter  at  no  time 
to  draw  his  account  below  the  sum  due  on  the 
note — upon  the  failure  of  the  bank  the  depos- 
itor is  entitled  to  any  sum  that  the  receiver 
may  collect  from  the  principal  in  the  note, 
the  agreement  between  the  bank  and  depos- 
itor being  an  equitable  satisfaction  of  the 
note  as  to  the  latter,  and  making  it  his  prop- 
erty.   Lamb  v.  Morris,  118  Ind.  179. 

At  a  depositor's  request,  a  bank  paid  cer- 
tain of  his  debts,  under  an  agreement  that 
the  balances  which  were  due  him  should  be 
applied,  when  adjusted,  to  repay  the  amount 
advanced.  Before  this  adjustment  of  bal- 
ances was  effected  the  bank  failed.  The  court 
held  the  agreement  to  be  an  equitable  appro- 
nation  of  the  balances  to  the  bank,  and  that 
the  amount  of  such  balances  should  be  de- 
ducted from  the  note  which  the  depositor  had 
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Obligations  Voluntarily  Assumed  or  Imposed  by  Law. — Any  obligations  which  the  bank 
voluntarily  assumes  on  the  strength  of  a  depositor's  ownership,  as  by  certifica- 
tion of  checks  or  otherwise,  or  any  obligation  which  has  been  imposed  upon  it 
by  operation  of  law,  as  by  process  of  garnishment,  may  be  secured  and 
discharged  by  retention  in  its  possession  of  a  sufficient  sum  from  the  fund  on 
deposit  to  meet  the  same.1 

Check  Outstanding — Assignment  for  Creditors. — The  bank  may  apply  the  balance  of  a 
depositor  on  a  debt  due  it  from  him,  maturing  upon  a  day  stated,  although  there 
is  a  check  outstanding  in  favor  of  a  third  person,  and  the  depositor  has  made 
an  assignment  for  the  benefit  of  his  creditors.2 

Before  Maturity  of  Debt. — But  until  the  debt  matures  there  is  no  lien  or  right  of 
set-off.3 

Insolvency  of  Depositor. — But  upon  the  insolvency  of  the  depositor,  the  right  of 
set-off  has  been  allowed,  although  the  bank's  liability  was  contingent  merely.4 

Moneys  must  Be  Property  of  Depositor. — -As  against  third  parties,  the  indebtedness 
of  the  bank  that  becomes  subject  to  this  right  of  lien  must  have  arisen  from 
the  deposit  of  moneys  or  funds  that  belonged  to  the  depositor  himself.5 


given  the  bank  for  the  sum  advanced.  Chase 
V.  Petroleum  Bank,  66  Pa.  St.  169. 

Where,  before  the  Filing  of  a  Petition  of  In- 
solvency, the  insolvent  makes  deposits  with  a 
bank  to  which  he  is  indebted,  and  which  has 
knowledge  of  his  insolvency,  and  the  relation 
of  depositor  and  banker  is  still  unchanged, 
the  right  of  set-off  may  be  asserted  by  the 
banker  as  against  past  due  notes.  Clark  v. 
Northampton  Nat.  Bank,  160  Mass.  26. 

General  Lien  Not  Favored. — It  has  been  said 
that  general  liens  of  a  bank  for  a  balance  of 
account  are  not  favored,  and  if  there  be  a 
usage  to  that  effect  it  must  be  proved ;  and 
that  the  lien  does  not  exist  where  there  are 
circumstances  inconsistent  therewith.  Grant 
v.  Taylor,  35  N.  Y.  Super.  Ct.  338. 

1.  McEwen  v.  Davis,  39  Ind.  109. 

2.  Fort  Dearborn  Nat.  Bank  v.  Blumen- 
zweig,  46  111.  App.  297. 

Depositor's  Note. — Where  a  bank  holds  a  de- 
positor's note,  it  has  the  right  at  any  time 
during  the  day  of  its  maturity  to  apply  funds 
in  its  hands  belonging  to  the  maker  to  the 
payment  of  the  note,  even  though  by  so  doing 
nothing  will  be  left  to  apply  on  checks.  Schuler 
v.  Laclede  Bank,  27  Fed.  Rep.  424.  See  also 
Merchants',  etc.,  Bank  v.  Meyer,  56  Ark. 
499. 

3.  Debt  must  Be  Due — Illinois. — Commer- 
cial Nat.  Bank  v.  Proctor,  98  111.  558;  Mer- 
chants' Nat.  Bank  v.  Ritzinger,  20  111.  App. 
27;  Chicago  Fourth  Nat.  Bank  v.  City  Nat. 
Bank,  68  111.  398. 

Indiana. — State  v.  Beach  (Ind.  1896),  43  N. 
E.  Rep.  949,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.),  p.  99. 

Michigan. — Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69. 

Missouri. — Zelle  v.  German  Sav.  Inst.,  4  Mo. 
App.  401. 

Nc-ju  Yorh. — Van  Allen  v.  American  Nat. 
Bank,  3  Lans.  (N.  Y.)  517;  Beckwith  v. 
Union  Bank,  4  Sandf.  (N.  Y.)  604,  affirmed  in 
9  N.  Y.  211  ;  Bradley  v.  Angel,  3  N.  Y.  475; 
Myers  v.  Davis,  22  N.  Y.  489 ;  Martin  v.  Kunz- 
muller,  37  N.  Y.  396;  Jordan  v.  National 
Shoe,  etc.,  Bank,  74  N.  Y.  467,  30  Am.  Rep. 


319;  Newcomb  v.  Almy,  96  N.  Y.  308;  Rich- 
ards v.  La  Tourette,  119  N.  Y.  54. 

Ohio. — Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312. 

Wisconsin. — Oatman  v.  Batavian  Bank,  77 
Wis.  501,  20  Am.  St.  Rep.  136. 

Compare  Boettcher  v.  State  Nat.  Bank,  15 
Colo.  16. 

4.  Insolvency  of  Depositor — Equity. — Citizens' 
Bank  v.  Kendrick,  92  Tenn.  437,  36  Am.  St. 
Rep.  96. 

A,  being  debtor  to  a  bank  in  a  note  dis- 
counted by  the  bank,  died  before  the  note  be- 
came due,  and  his  estate  proved  to  be  insol- 
vent. The  bank,  at  the  time  of  his  death,  had 
money  of  his  on  deposit.  It  was  held  that 
the  bank  was  entitled  to  apply  such  deposit 
money  to  the  payment  of  the  note,  notwith- 
standing there  might  be  debts  outstanding 
against  A's  estate  of  superior  dignity  to  that 
of  the  note.  Ford  v.  Thornton,  3  Leigh  (Va.) 
695- 

6.  Assignment — Deposit  without  Knowledge  of 
Assignee. — Farmers',  etc.,  Bank  v.  Farwell, 
58  Fed.  Rep.  633.  In  this  case  a  party,  being 
indebted  to  a  bank  and  also  to  a  firm,  assigned 
to  the  latter  his  interest  in  certain  insurance 
policies.  He  also  prosecuted  actions  on  the 
policies  in  his  own  name  and  right,  testifying 
that  he  solely  was  interested  therein.  Before 
this  he  had  refused  to  assign  the  policies  to 
the  bank,  but  told  the  officers  that  when  he 
collected  the  proceeds  he  would  deposit  them, 
and  the  bank  could  repay  itself;  and  the  bank, 
without  knowledge  of  the  assignment,  and  re- 
lying upon  these  statements,  gave  him  further 
credit  and  made  him  other  loans.  Afterwards, 
upon  a  settlement  of  certain  of  the  actions 
above  named,  the  attorney  for  the  assignor, 
without  the  latter's  knowledge  or  that  of  the 
assignee,  deposited  the  proceeds  in  the  bank. 
It  was  held  that  by  the  assignment  the  whole 
beneficial  interest  in  the  policies  passed  to  the 
assignee  and  entitled  him,  as  against  the  bank, 
to  the  proceeds  of  the  settlement ;  and  further, 
that  the  assignee  was  not  estopped  to  claim 
the  money  because  of  his  failure  to  notify  the 
bank  of  the  assignment,  nor  for  suffering 
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Deposit  in  Name  of  "  Deputy  Treasurer  " — Principal's  Indebtedness. — Moneys  deposited 
by  one  to  the  credit  of  himself,  as  deputy  treasurer,  may  not  be  appropriated 
by  the  bank,  of  its  own  motion,  to  the  payment  of  overdrafts  by  another  as 
county  treasurer.1 

Firm  Indebtedness — Individual  Account  of  Member. — The  bank  has  no  lien  on  the 
deposits  of  a  partner  upon  his  individual  account  for  a  balance  due  from  a  firm 
of  which  the  depositor  is  a  member.2 

Special  Deposits. — Nor  has  it  a  lien  upon  special  deposits,  or  moneys  deposited 
for  a  specific  purpose,  as  for  collateral  security,  or  for  the  payment  of  a 
particular  debt.3 

Trust  Deposits. — The  proposition  that  there  is  no  right  of  offset  against  a  trust 
deposit,  nor  any  lien  for  the  trustee's  personal  debts,  is  axiomatic.4 


the  prosecution  of  the  actions  in  the  name 
of  the  assignor,  as  he  was  without  knowledge  of 
the  fact  of  the  assignor's  indebtedness  to  the 
bank,  or  that  the  latter  intended  to  grant  him 
further  credit. 

1.  Citizens'  Nat.  Bank  v.  Alexander,  120 
Pa.  St.  476. 

2 .  Partnership  Indebtedness — Deposits  of  Mem- 
ber on  Individual  Account. — Addis  v.  Knight,  2 
Meriv.  117;  Watts  v.  Christie,  11  Beav.  546, 
18  L.  J.  Ch.  173;  Manhattan  Bank  v.  Walker, 
130  U.  S.  267;  Adams  v.  Winston  First  Nat. 
Bank,  113  N.Car.  332;  Coates  v.  Preston,  105 
111.  470;  International  Bank  v.  Jones,  119  111. 
407,  59  Am.  Rep.  807 ;  Raymond  v.  Palmer, 
41  La.  Ann.  425,  17  Am.  St.  Rep.  398. 

3.  No  Lien  upon  Special  Deposits — England. 
— Lucas  v.  Dorrien,  7  Taunt.  278,  2  E.'  C.  L. 
278;  Ex  p.  Pease,  19  Ves.  Jr.  25;  Vanderzee 
v.  Willis,  3  Bro.  C.  C.  21. 

United  States. — Armstrong  v.  Chemical 
Nat.  Bank,  41  Fed.  Rep.  234;  Reynes  v.  Du- 
mont,  130  U.  S.  391. 

Arkansas. — Dawson  v.  Real  Estate  Bank,  5 
Ark.  283. 

Indiana. — Wilson  v.  Dawson,  52  Ind.  513; 
Bundy  v.  Monticello,  84  Ind.  119. 

Kentucky. — Woolley  v.  Louisville  Banking 
Co.,  81  Ky.  527 ;  Masonic  Saw  Bank  v.  Bangs, 
84  Ky.  137,  4  Am.  St.  Rep.  197. 

Louisiana. — Teutonia  Nat.  Bank  v.  Loeb, 
27  La.  Ann.  1 10. 

Massachusetts. — Neponset  Bank  v.  Leland, 
5  Met.  (Mass.)  259;  Brown  v.  New  Bedford 
Sav.  Inst.,  137  Mass.  262. 

New  York. — National  Bank  v.  Speight,  47 
N.  Y.  668;  Duncan  v.  Brennan,  83  N.  Y.  487; 
Wyckoff  v.  Anthony,  90  N.  Y.  442. 

Pennsylvania. — U.  S.  Bank  v.  Macalester, 
9  Pa.  St.  475  ;  German  Nat.  Bank  v.  Foreman, 
138  Pa.  St.  474,  21  Am.  St.  Rep.  908. 

Texas. — Continental  Nat.  Bank  v.  Weems, 
69  Tex.  489. 

West  Virginia.  —  Carroll  v.  Exchange 
Bank,  30  W.  Va.  518. 

Illustrations. — Where  a  check  is  deposited 
with  a  bank  for  the  purpose  of  taking  up  the 
check  of  another  person,  there  is  no  right  of 
set-off  against  such  depositor.  Straus  v. 
Tradesmen's  Nat.  Bank,  36  Hun  (N.  Y.)  451. 

Where  paper  is  deposited  with  the  indorse- 
ment "  for  collection,"  it  does  not  become  the 
property  of  the  bank,  so  as  to  entitle  the  bank 
to  apply  it  upon  the  depositor's  indebtedness. 


See  supra,  this  title,  Collections.    See  also  1 
Sweeny  v.  Easter,  1  Wall.  (U.  S.)  166;  Cecil 
Bank  v.  Farmers'  Bank,  22  Md.  148;  Miller 
v.  Farmers',  etc.,  Bank,  30  Md.  392. 

4.  No  Set-off  against  Trust  Deposits.— Locke 
v.  Prescott,  32  Beav.  261 ;  Murray  -;.  Pinkett, 
12  CI.  &  F.  764;  National  Bank  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  104  U.  S.  54;  Union 
Stockyards  Bank  v.  Gillespie,  137  U.  S.  411; 
Bundy  ?>.  Monticello,  84  Ind.  119;  Johnson  v. 
Payne,  etc.,  Bank,  56  Mo.  App.  257 ;  Clark  v. 
Harrisonville  First  Nat.  Bank,  57  Mo.  App. 
277 ;  St.  Paul  Third  Nat.  Bank  v.  Stillwater 
Gas  Co.,  36  Minn.  75. 

Nevertheless  it  was  held  in  a  recent  English 
case  that  a  bank,  with  which  a  check  known 
to  it  to  be  the  proceeds  of  shares  is  deposited 
by  a  broker  to  the  credit  of  his  individual  ac- 
count, is  entitled  to  retain  the  money  in  dis- 
charge of  an  overdraft  due  it  from  the  broker, 
although  the  check  represented  the  proceeds 
of  shares  sold  by  him  for  certain  clients  under 
directions  to  deposit  the  proceeds  in  other 
banks  in  their  names,  and  the  bank  made  no 
inquiry  as  to  whether  the  money  was  in  his 
hands  as  agent  or  otherwise.  Thomson 
Clydesdale  Bank  [1893],  App.  Cas.  282. 

Where  trust  funds  were  invested  in  shares  of 
a  banking  company  in  the  name  of  one  of  the 
trustees,  who  agreed  to  assign  some  of  the 
shares  standing  in  his  name  to  the  banking 
company  as  security  for  the  repayment  of  ad- 
vances which  had  been  made  by  them  to  him, 
but  no  formal  transfer  was  made,  and  he  after- 
wards failed,  it  was  held  that  the  banking  com- 
pany had  no  lien  on  any  of  the  shares  which  had 
been  held  in  trust.  The  Lord  Chancellor  said  : 
"  The  bank  say  :  '  You  are  a  shareholder  in  this 
concern  in  respect  of  these  shares,  but  we  have 
advanced  you  money,  not  as  a  shareholder,  not 
as  a  partner,  but  as  a  person  borrowing  money 
of  the  bank ;  and  because  you  owe  us  money, 
we  insist  upon  retaining  these  shares  standing 
in  your  name,  to  repay  the  balance  which  is  due 
from  you  to  the  bank.'  Whether  that  might 
or  might  not  prevail  if  these  shares  belonged 
to  him  individually  is  another  matter;  but  is 
that  to  prevail  on  the  assumed  fact,,  which  is 
now  established,  that  he  had  not  these  shares 
beneficially,  but  that  he  was  a  trustee  of  them 
for  others?  The  doctrine  would  be  this,  that 
if  property  be  vested  in  a  person  in  trust,  if 
that  property  in  any  way  comes  under  the  con- 
trol of  persons  to  whom  he  is  indebted,  those 
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Suretyship. —  In  Pennsylvania  it  is  held  that  the  bank  may  apply  the  account 
lor  to  the  payment,  at  maturity,  of  a  note  upon  which  he  is  liable 
as  surety,1  but  in  Indiana  the  contrary  is  held.2 

Deposit  of  Guarantor  of  Note. — A  bank  holding  a  promissory  note  at  maturity 
may  not  apply  in  satisfaction  thereof  any  part  of  the  account  of  a  mere 
guarantor  whose  liability  is  postponed  until  other  parties  have  been  exhausted.3 

Deposits  Subsequent  to  Indebtedness. — It  has  been  held  that  the  bank  may  apply  to 
the  payment  of  the  depositor's  note  not  only  the  funds  he  may  have  in  bank 
when  the  note  matures,  but  also  all  subsequently  received,  whether  by  deposit 
in  the  regular  course  of  business,  or  derived  from  commercial  paper  which  it 
has  taken  from  him  for  collection,  or  out  of  dividends  to  his  credit.4 

Duty  of  the  Bank  to  Apply  Deposits. — Where  there  are  indorsers  or  sureties,  it  has 
been  held  to  be  the  imperative  duty  of  the  bank  to  apply  the  deposits  of  the 
maker  in  this  way,  as  otherwise  the  indorser  is  discharged.5  But  the  banker 
is  under  no  obligations  to  apply  subsequent  deposits  in  order  to  protect  the 
indorser.6 

Waiver  of  Lien. — The  lien  may  be  waived  by  the  bank  by  the  acceptance  of 
security  payable  at  a  distant  day.7 

(g)  Necessity  of  Demand. — A  deposit  being  a  loan  payable  on  demand,  the 


persons  can  pay  the  trustee's  debt  out  of  the 
trust  money!"  Murray  v.  Pinkett,  12  CI.  & 
F.  785- 

Where  a  firm  of  commission  merchants  which 
was  insolvent  opened  a  bank  account  in  the 
name  of  the  firm,  adding  the  word  "agent," 
for  the  purpose  of  protecting  its  principals, 
the  bank  having  knowledge  of  such  purpose, 
and  deposited  to  the  credit  of  that  account  the 
proceeds  of  sales  of  goods  of  a  principal,  and, 
upon  settlement,  gave  him  a  check  for  the  bal- 
ance belonging  to  him,  it  was  held  that  the 
bank  had  no  right  to  charge  against  the  ac- 
count an  individual  debt  of  the  firm,  even  with 
the  firm's  consent.  Baker  v.  New  York  Nat. 
Exch.  Bank,  100  N.  Y.  31,  53  Am.  Rep.  150. 

1.  Lancaster  First  Nat.  Bank  *.  Shreiner, 
no  Pa.  St.  188.  See  also  Mechanics',  etc., 
Bank  v.  Seitz,  150  Pa.  St.  632,  30  Am.  St.  Rep. 
853- 

2.  Lamb  v.  Morris,  118  Ind.  179. 

Joint  and  Several  Note. — In  Dawson  v.  Real 
Estate  Bank,  5  Ark.  283,  it  was  held  that  a 
bank  may  not  apply  to  the  payment  of  a  joint 
and  several  note,  executed  to  it  by  A,  as  prin- 
cipal, and  B  and  C  as  securities,  funds  on 
deposit  belonging  to  A  alone,  as  there  is  no 
such  mutuality  of  indebtedness  as  admits  one 
claim  to  be  set  off  against  the  other,  and  be- 
cause the  A  rkansas  statute  expressly  excludes 
such  contracts  from  the  law  of  set-off. 

3.  Lancaster  First  Nat.  Bank  v.  Shreiner, 
no  Pa.  St.  188. 

4.  Deposits  Received  after  Indebtedness  In- 
curred.— In  re  Farnsworth,  5  Biss.  (U.  S.)  223  ; 
Bank  of  Metropolis  v.  New  England  Bank,  1 
How.  (U.  S.)  234;  Muench  v.  Valley  Nat. 
Bank,  11  Mo.  App.  144;  Texarkana  First  Nat. 
Bank  v.  De  Morse  (Tex.  Civ.  App.  1894),  26 
S.  W.  Rep.  417.  See  also  Commercial  Nat. 
Bank  v.  Henninger,  105  Pa.  St.  496. 

6.  Duty  of  Bank  to  Apply  Deposits — Sureties 
and  Indorsers. — Dawson  v.  Real  Estate  Bank, 
5  Ark.  283;  German  Nat.  Bank  v.  Foreman, 
138  Pa.  St.  474,  21  Am.  St.  Rep.  908;  Mechan- 


ics', etc.,  Bank  v.  Seitz,  150  Pa.  St.  632,  30 
Am.  St.  Rep.  853  ;  McDowell  v.  Wilmington, 
etc.,  Bank,  1  Harr.  (Del.)  369. 

But  the  court  said,  in  National  Mahaiwe 
Bank  v.  Peck,  127  Mass.  301,  34  _Am.  Rep. 
368 :  "  The  right  of  the  bank  to  apply  the 
balance  of  account  to  the  satisfaction  of  such 
a  debt  is  rather  in  the  nature  of  a  set-off,  or  of 
an  application  of  payments,  neither  of  which, 
in  the  absence  of  express  agreement  or  ap- 
propriation, will  be  required  by  the  law  to 
be  so  made  as  to  benefit  the  surety."  Citing 
Field  v.  Holland,  6  Cranch  (U.  S.)  28; 
Glazier  v.  Douglass,  32  Conn.  393;  Brewer  v. 
Knapp,  1  Pick.  (Mass.)  332 ;  Upham  v.  Le- 
favour,  11  Met.  (Mass.)  174;  Bengal  Bank  -•. 
Radakissen  Mitter,  4  Moo.  P.  C.  140. 

6.  People's  Bank  v.  Legrand,  103  Pa.  St. 
309,  49  Am.  Rep.  126;  Commercial  Nat.  Bank 
v.  Henninger,  105  Pa.  St.  503. 

Subsequent  Deposits — Sureties  and  Indorsers. 
— Where  the  maker  of  a  note,  payable  to  a 
bank,  has  funds  on  deposit  after  maturity 
more  than  sufficient  to  pay  it,  the  omission  of 
the  bank  to  appropriate  the  deposit  to  the 
payment  of  the  note  will  not  discharge  the 
surety.  Voss  v.  German  American  Bank,  83 
111.  599,  25  Am.  Rep. 415.  And  see  Wilson  v. 
Dawson,  52  Ind.  513;  Lafayette  Second  Nat. 
Bank  v.  Hill,  76  Ind.  223,  40  Am.  Rep.  239. 

Where,  after  the  maturity  of  such  a  note 
and  due  protest  and  notice  thereof,  the  maker 
makes  a  general  deposit  in  the  bank  of  an 
amount  sufficient  to  pay  the  note,  this  does 
not  of  itself,  as  between  the  bank  and  an  in- 
dorser, operate  as  a  payment.  In  the  absence 
of  any  express  agreement  or  direction,  it  is 
optional  with  the  bank  whether  or  not  it  shall 
apply  the  money  in  payment.  It  is  under  no 
obligation  to  do  so.  National  Bank  v.  Smith, 
66  N.  Y.  271,  23  Am.  Rep.  48. 

7.  Waiver  of  Lien.— Hewison  v.  Guthrie,  2 
Bing.  N.  Cas.  755,  29  E.  C.  L.  477.  And 
see  M'Leanr.  Lafayette  Bank,  3  McLean  (U. 
S.)  587. 
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depositor  may  not,  as  a  general  rule,  maintain  an  action  to  recover  his  deposit 
until  he  has  first  made  a  demand  for  its  payment.1 

When  Demand  Dispensed  With. — Of  course,  where  the  money  has  been  obtained 
illegally  or  by  fraud,2  or  where  the  bank  has  suspended,3  or  where  for  any  other 
reason  it  would  be  manifestly  futile  to  make  demand.4  none  need  be  made. 


1.  Demand  Necessary  Before  Right  of  Action 
Accrues.  —  California. — Mitchell  v.  Beckman, 
64  Cal.  117;  Green  v.  Odd  Fellows'  Sav.,  etc., 
Bank,  65  Cal. 

Delaware. —  |ohnson  v.  Farmers'  Bank,  1 
Harr.  (Del.)  117. 

Illinois. — Brahm  v.  Adkins,  77  111.  263. 

Indiana.  —  Brown  v.  McElroy,  52  Ind. 
404. 

Maine. — Makin  v.  Portland  Sav.  Inst.,  23 
Me.  350,  41  Am.  Dec.  349. 

Maryland. — Union  Bankf.  Planters'  Bank, 
9  Gill  &  J.  (Md.)  439,  31  Am.  Dec.  113. 

Massachusetts. — Watson  v.  Phcenix  Bank, 
8  Met.  (Mass.)  217,  41  Am.  Dec.  500. 

Minnesota. — Branch  v.  Dawson,  33  Minn. 
399- 

Nevj  York. — Matter  of  Franklin  Bank,  1 
Paige  (N.  Y.)  249,  19  Am.  Dec.  413;  Willets 
v.  Phcenix  Bank,  2  Duer  (N.  Y.)  121 ;  Downes 
v.  Phcenix  Bank,  6  Hill  (N.  Y.)  297  ;  Adams  v. 
Orange  County  Bank,  17  Wend.  (N.  Y.)  514; 
Howell  v.  Adams,  68  N.  Y.  314;  Thomson 
v.  Bank  of  British  North  America,  82  N.  Y.  1  ; 
Bank  of  British  North  America  v.  Merchants' 
Nat.  Bank,  91  N.  Y.  106. 

Pennsylvania. — Girard  Bank  v.  Penn  Tp. 
Bank,  39  Pa.  St.  92,  80  Am.  Dec.  507  ;  Humph- 
rey v.  Clearfield  County  Nat.  Bank,  113  Pa. 
St.  417;  McGough  v.  Jamison,  107  Pa.  St.  336. 

Vermont. — Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.  377. 

Where  a  bank  receives  money  on  deposit 
from  a  customer,  and  a  balance  is  struck  in 
his  book  in  his  favor,  suit  cannot  be  brought 
for  the  balance  without  a  demand  first  made 
on  the  bank.  Downes  v.  Phcenix  Bank,  6 
Hill  (N.  Y.)  297. 

Statute  of  Limitations. — The  engagement  of 
a  bank  with  its  depositors  is  not  to  pay  abso- 
lutely and  immediately,  but  when  payment 
shall  be  required  at  the  banking  house,  and 
therefore  it  is  not  in  default  or  liable  to  respond 
in  damages  until  demand  and  refusal ;  nor  does 
the  statute  of  limitations  begin  to  run  until 
demand  has  been  duly  made.  Girard  Bank 
v.  Penn  Tp.  Bank,  39  Pa.  St.  92,  80  Am.  Dec. 
507;  Munnerlyn  v.  Augusta  Savings  Bank, 
88  Ga.  333,  citing  2  Am.  and  Eng..  Encyc. 
of  Law  (1st  ed.),  p.  101. 

Certificate  of  Deposit. — Demand  must  be 
made  before  action  on  a  certificate  of  deposit 
will  lie.  Brown  v.  McElroy,  52  Ind.  404; 
Bellows  Falls  Bank  v.  Rutland  County  Bank, 
40  Vt.  377;  Pardee  v.  Fish,  60  N.  Y.  265,  19 
Am.  Rep.  176;  Munger  v.  Albany  City  Nat. 
Bank,  85  N.  Y.  £#7 ;  Payne  v.  Gardiner,  29 
N.  Y.  171. 

Nature  of  the  Demand. — Where  a  bank,  upon 
presentation  of  a  cashier's  certificate  of  de- 
posit, offers  to  pay  it  in  its  own  bills,  it 
cannot  defeat  an  action  subsequently  insti- 
tuted by  objecting  that  the  demand  was  not 


accompanied  by  the  presentation  of  a  check 
from  the  holder  of  the  certificate.  Common- 
wealth Bank  v.  Wister,  2  Pet.  (U.  S.)  318. 

Where  a  note  was  lodged  for  collection  in 
the  bank  at  which  it  was  made  payable,  it 
was  held  that  the  teller's  presenting  it  to  the 
bookkeeper  at  maturity  and  inquiring  if  new 
funds  had  been  deposited  to  meet  it  was  a 
sufficient  demand,  although  the  teller  was  also 
the  clerk  of  the  notary  who  protested  the  note 
for  want  of  funds  upon  such  demand.  The 
teller  represented  the  bank,  and  could  have 
surrendered  the  note  if  the  funds  had  been 
provided.  Browning  v.  Andrews,  3  McLean 
(U.  S.)  576. 

In  declaring  on  a  check  payable  fifteen 
days  after  date  which  the  bank  had  refused 
to  pay,  it  is  not  sufficient  to  aver  a  present- 
ment after  it  became  due  without  stating  the 
day  of  presentment.  Glenn  v.  Noble,  1  Blackf. 
(Ind.)  104. 

See  further  the  titles  Certificate  of  De- 
posit; Demand. 

2.  Violation  of  Statute. — In  White  v.  Frank- 
lin Bank,  22  Pick.  (Mass.)  181,  the  money 
was  left  in  bank  to  remain  for  a  certain  time, 
and  the  arrangement  being  in  conflict  with  a 
statute  prohibiting  a  bank  from  contracting 
to  pay  money  at  a  future  day  certain,  the 
court  held  that  the  depositor  could  recover 
without  demand. 

3.  Where  Bank  Suspends. — Cooper;'.  Mowry, 
16  Mass.  7;  Watson  v.  Phoenix  Bank,  8  Met. 
(Mass.)  217,  41  Am.  Dec.  500;  Scott  v.  Arm- 
strong, 146  U.  S.  499;  Planters'  Bank  v. 
Farmers',  etc.,  Bank,  8  Gill  &  J.  (Md.)  449; 
Thurston  v.  Wolfborough  Bank,  18  N.  H. 
391,  45  Am.  Dec.  382. 

4.  Where  Demand  would  Be  Futile. — Where 
the  drawer  of  a  check  on  a  bank  informs  the 
payee  that  he  has  withdrawn  the  funds  on 
which  it  was  drawn,  a  presentment  is  unnec- 
essary. Sutcliffe  v.  M'Dowell,  2  Nott  &  M. 
(S.  Car.)  251. 

So  where  the  drawee  is  forbidden  by  the 
drawer  to  pay  on  presentment,  of  which  the 
payee  has  notice  before  the  check  is  payable. 
Lilley  v.  Miller,  2  Nott  &  M.  (S.  Car.)  257, 
note. 

The  same  is  true  where  the  bank  has  noti- 
fied the  depositor  that  his  demand  will  not  be 
paid.  Farmers',  etc.,  Bank  -'.Planters'  Bank, 
10  Gill  &  J.  (Md.)  422;  State  Bank  v.  Benoist, 
10  Mo.  519. 

Where  the  bank  positively  and  repeatedlv 
denied  a  party's  right  to  make  any  claim  upon 
it  in  respect  of  currency  and  checks  mailed 
by  him  to  it  for  deposit,  the  depositor  was 
not  obliged  to  make  demand  before  instituting 
suit  on  account  of  the  deposit.  Miller  v.  West- 
ern Nat.  Bank  (Pa.  1896),  33  Atl.  Rep.  684, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  102. 
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4.  The  Bank's  Books  of  Account. — The  entries  which  a  bank  makes'  upon  its 
books,  or  in  the  pass  book  of  its  depositor,  are  binding  upon  the  bank  as  a 
receipt  merely,  and  are  open  to  explanation  by  parol.1 

Correction  of  Errors — Acquiescence. — If  a  mistake  has  been  made  it  may  be  cor- 
rected, for  the  entry  is  not  conclusive  either  upon  the  bank  or  the  depositor, 
unless  by  lapse  of  time  acquiescence  shall  have  been  presumed  and  an  estoppel 
thus  created.2 

Depositor  must  Use  Due  Diligence. — The  depositor,  who  receives  his  pass  book  from 
time  to  time  with  entries  therein  of  debit  and  credit,  is  bound  to  use  due 
diligence  in  examining  the  pass  book  and  vouchers,  and  to  report  errors  noted 
therein  without  delay.3 

Right  of  Examination — Disclosing  Condition  of  Depositor's  Account. — The  condition  of  a 
depositor's  account  is  not  to  be  disclosed  to  third  persons,  save  for  reasonable 
cause,  as  where  required  by  order  of  court  in  some  controversy  where  the  state 
of  a  depositor's  account  becomes  material.4 

Discovery  of  Taxable  Property — Public  Officials. — Or  where,  for  the  purpose  of 
discovering  taxable  property,  the  law  has  given  certain  public  officers  authority 
to  require  bankers  to  produce  books,  and  to  testify  therefrom  as  to  the  accounts 
of  their  customers.6 


1.  Union  Bank  v.  Knapp,  3  Pick.  (Mass.) 
96,  15  Am.  Dec.  181 ;  Talcott  v.  First  Nat. 
Bank  (Kan.  1894),  3^  Pac-  Rep.  1066,  citing 
2  Am.  amd  Eng.  Encyc.  of  Law  (1st  ed.), 
pp.  102,  103. 

2.  McLean  County  Bank  v.  Mitchell,  88 
111.  52;  Schneider  v.  Irving  Bank,  1  Daly  (N. 
Y.)  500,  30  How.  Pr.  (N.  Y.)  190;  Manhattan 
Co.  v.  Lydig,  4  Johns.  (N.  Y.)  377,  4  Am. 
Dec.  289;  Mechanics',  etc.,  Bank  v.  Smith,  19 
Johns.  (N.  Y.)  115;  Wetherill  v.  State  Bank, 
1  Miles  (Pa.)  399;  Mechanics'  Bank  v.  Earp, 
4  Rawle  (Pa.)~384. 

3 .  Depositor  must  Use  Due  Diligence. — Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96; 
Birmingham  First  Nat.  Bank  v.  Allen,  100  Ala. 
482, 46  Am.  St.  Rep.  80 ;  Dana  v.  National  Bank 
of  the  Republic,  132  Mass.  156;  Weinstein 
v.  National  Bank,  69  Tex.  38,  5  Am.  St.  Rep. 
23.  See  also  De  Feriet  v.  Bank  of  America, 
23  La.  Ann.  310,  8  Am.  Rep.  597.  Compare 
Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209, 
38  Am.  Rep.  501 :  Shipman  v.  State  Bank,  126 
N.  Y.  318,  22  Am.  St.  Rep.  821 ;  Manufac- 
turers' Nat.  Bank  v.  Barnes,  65  111.  69,  16  Am. 
Rep.  576. 

In  Leather  Manufacturers'  Bank  v.  Morgan, 
117  U.  S.  96,  the  court  held  that  a  depositor 
who  sends  his  pass  book  to  be  written  up,  and 
receives  it  back  with  entries  of  credits  and 
debits,  and  his  paid  checks  as  vouchers  for  the 
latter,  is  bound,  personally  or  by  an  author- 
ized agent,  and  with  due  diligence,  to  ex- 
amine the  pass  book  and  vouchers,  and  to 
report  to  the  bank  without  unreasonable  de- 
lay any  errors  which  may  be  discovered  in 
them ;  and  if  he  fails  to  do  so,  and  if  the  bank 
is  thereby  misled  to  its  prejudice,  he  cannot 
afterwards  dispute  the  correctness  of  the  bal- 
ance shown  by  the  pass  book. 

4.  Disclosing  Status  of  Depositor's  Account. — 
Foster  v.  Bank  of  London,  3  F.  &  F.  214; 
Loyd  v.  Freshfield,  2  C.  &  P.  325,  12  E.  C.  L. 
149;  Rex  v.  Merchant  Tailors'  Co.,  2  B.  & 
Ad.  115,  22  E.  C.  L.  40. 

Unless  the  disclosure  has  injured  the  de- 


positor, an  action  will  not  lie  against  the 
banker  for  making  it.  Hardy  v.  Veasey,  L. 
R.  3  Exch.  107. 

If  summoned  as  a  witness,  a  banker  must 
declare  what  the  customer's  balance  was  at 
any  given  date,  as  the  information  cannot  be 
withheld  as  a  confidential  communication. 
Loyd  v.  Freshfield,  2  C.  &  P.  325,  12  E.  C.  L. 
149;  Forbe's  Case,  41  L.  J.  Ch.  467. 

The  business  is  not  exempt  from  judicial 
scrutiny.  Thus,  where  the  executrix  of  a  de- 
ceased partner  sued  the  survivor  for  an  ac- 
counting, and  charged  fraudulent  concealment 
of  the  partnership  profits  as  earned  after  the 
decease,  the  court  held  that  the  banker  was  a 
proper  witness.  Heath  v.  Waters,  40  Mich. 
457- 

In  Union  Bank  v.  Knapp,  3  Pick.  (Mass.)  96, 
15  Am.  Dec.  181,  it  is  held  that  on  all  proper 
and  reasonable  occasions  the  depositor  is  en- 
titled to  inspect  the  books  of  the  bank,  and 
that  for  this  purpose  the  officers  in  charge  of 
the  books  are  agents  for  both  parties.  Fol- 
lowed in  Watson  v.  Phoenix  Bank,  8  Met. 
(Mass.)  221,  41  Am.  Dec.  500;  McKavlin  v. 
Bresslin,  8  Gray  (Mass.)  177. 

6.  Discovery  of  Taxable  Property. — Such 
power  was  bestowed  upon  count}'  auditors  by 
2782  and  2783  Ohio  Rev.  Stat.,  and  in 
Youngstown  First  Nat.  Bank  v.  Hughes,  6 
Fed.  Rep,  737,  the  question  arose  from  an 
effort  to  compel  a  bank  cashier  to  testify. 
The  bank  sought  an  injunction  to  restrain  the 
auditor  from  attempting  to  inspect  its  books 
and  papers,  thus,  by  " exposing"  petitioner's 
"  business  affairs,  to  lessen  public  confidence  in 
it  as  a  depository  of  money,  and  to  diminish 
its  deposits,  and  greatly  impair  the  value  of" 
its  franchise.  The  court  held  the  claim 
of  the  bank  to  be  unfounded,  declaring  the 
enactments  to  be  "  reasonable,  necessary,  and 
just."  Upon  jurisdictional  questions  mainly, 
the  federal  court  finally  refused  the  injunc- 
tion, and  upon  this  ground  the  case  was 
affirmed  in  Youngstown  First  Nat.  Bank  v. 
Hughes,  106  U.  S.  523. 
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Admissibility  as  Evidence. — Where  shown  to  have  come  from  the  proper  reposi- 
tory, the  books  are  admissible  as  evidence.1 

5.  Loans  and  Discounts — -The  Term  "Discounting"  Considered.— There  is  a  very  great 
lack  of  harmony  in  the  cases  as  to  the  precise  meaning  of  the  term  "  discount- 
ing," when  used  in  connection  with  banking  operations.  In  the  note  below 
will  be  found  numerous  judicial  expositions  of  the  term.2 


A  similar  law  was  passed  in  Indiana  soon 
afterwards,  and  in  Langenberg  v.  Decker,  131 
Ind.  471,  the  right  of  a  state  board  of  tax 
commissioners,  under  the  Act  of  1891,  to  pun- 
ish for  contempt  a  witness  who  refused  to 
produce  bank  books  for  inspection,  was  denied. 
This  case  arose  upon  an  application  by 
Decker,  a  banker,  for  a  writ  of  habeas  corpus 
to  release  him  from  arrest  for  refusal  to  pro- 
duce books  and  answer  questions  as  to  certain 
depositors'  accounts.  In  the  nisi  prius  court, 
Taylor,  J.,  whose  decision  was  subsequently 
affirmed  in, the  above  case,  said:  "It  is  my 
opinion,  despite  the  expression  of  the  court 
in  Youngstown  First  Nat.  Bank  v.  Hughes,  6 
Fed.  Rep.  737,  which  I  do  not  think  applies 
to  the  facts  of  this  case,  that  the  legislature  of 
this  state,  under  the  limitations  of  its  consti- 
tution and  the  Constitution  of  the  United 
States,  has  no  authority  to  vest  power  in  said 
board  of  tax  commissioners,  nor  in  any 
fractional  part  of  it,  to  require  a  bank  to  dis- 
close the  names  of  its  depositors  in  gross  for 
the  mere  purpose  of  indefinite  discovery,  as 
in  this  case,  nor  to  produce  its  books  for  ex- 
amination to  obtain  such  names  for  like  pur- 
pose. The  sanction  of  such  authority  would,  in 
my  opinion,  result  in  the  inauguration  of  such 
an  unreasonable  system  of  inquisition  and  the 
encouragement  of  vexatious  and  profitless 
espionage  to  such  a  degree  as  was  never  con- 
templated, and  certainly  can  find  no  just  sanc- 
tion, in  our  plan  of  government." 

In  Satterwhite  v.  State,  142  Ind.  1,  the 
county  board  of  equalization,  in  session  for 
the  purpose  of  making  investigation  as  to  per- 
sons who  had  converted  their  money  into 
greenbacks  for  the  fraudulent  purpose  of 
evading  taxation,  subpoenaed  Satterwhite,  who 
was  president  of  a  bank,  to  appear  before  the 
board  and  produce  the  books  of  deposits  of 
the  bank,  so  that  the  board  might  examine 
the  same  to  find  property  of  depositors  which 
such  depositors  were  supposed  to  have  con- 
cealed. Satterwhite  refused  to  produce  the 
books  of  the  bank  or  testify  to  the  contents 
thereof,  claiming  that  the  board  had  no' 
jurisdiction  to  make  such  investigation  with- 
out instituting  proceedings  against  the  Indi- 
viduals whose  property  it  sought  to  discover. 
The  court,  denying  Satterwhite's  contention, 
said  :  "  Nor  was  this  '  a  public  examination,' 
'  dragnet,'  or  '  prying  into  the  private  busi- 
ness '  of  any  one  any  more  than  is  any  legal 
listing  and  assessment  of  taxes.  Such  inquiries 
are  always?  proper  on  the  part  of  assessing 
officers,  and  sometimes  necessary,  in  order  to 
learn  what  property  should  be  placed  on  the 
tax  lists.  *  *  *  The  state  and  the  public  had 
a  right  to  the  information  thus  sought  to 
be  elicited,  and  in  the  manner  in  which  it 
was  sought,  in  order  to  secure  general  and 


uniform  assessment  and  taxation  of  all  prop- 
erty." 

For  Further  Discussion  of  this  subject,  see  the 
title  Production  of  Documents. 

1.  Merchants'  Bank  v.  Rawls,  7  Ga.  191,  50 
Am.  Dec.  394.  And  see  Atkyns  v.  Hatton,  2 
Anstr.  387;  Armstrong  v.  Hewitt,  4  Price 
216;  Swinnerton  v.  Stafford,  3  Taunt.  91; 
McLennan  v.  State  Bank,  87  Cal.  569;  Union 
Bank  v.  Knapp,  3  Pick.  (Mass.)  109,  15  Am. 
Dec.  181 ;  Watson  v.  Phoenix  Bank,  8  Met. 
(Mass.)  220,  41  Am.  Dec.  500. 

For  a  FuU  Discussion  of  this  Subject,  see  the 
titles  Evidence;  Documentary  Evidence. 

2.  "Discounting"  —  What  is  Meant  by  the 
Term. — In  People  v.  Utica  Ins.  Co.,  15  Johns. 
(N.  Y.)  358,  8  Am.  Dec.  243,  Spencer,  J., 
says  that  "  the  discounting  of  notes  is  one 
mode  only  of  lending  money,"  and  practically 
the  same  definition  is  adopted  in  New  York 
Firemen  Ins.  Co.  v.  Ely,  2  Cow.  (N.  Y.)  678, 
by  Sutherland,  J.,  and  in  Talmage  v.  Pell,  7 
N.  Y.  328,  bv  Gardner,  J. 

In  Fleckner  v.  U.  S.  Bank,  8  Wheat.  (U.S.) 
338,  Story,  J.,  uses  this  language:  "  Nothing 
can  be  clearer  than  that  by  the  language  of  the 
commercial  world,  and  the  settled  practice  of 
banks,  a  discount  by  a  bank  means,  ex  vi 
termini,  a  deduction  or  drawback  made  upon 
its  advances  or  loans  of  money  upon  negotiable 
paper  or  other  evidences  of  debt,  payable  at 
a  future  day,  which  are  transferred  to  the 
bank.  We  must  suppose  that  the  legislature 
used  the  language  in  this,  its  appropriate 
sense." 

In  the  syllabus  of  the  case  of  Niagara 
County  Bank  v.  Baker,  15  Ohio  St.  68,  it  is 
said  :  "To  discount  paper,  as  understood  in  the 
business  of  banking, '  is  only  a  mode  of  loaning 
money,'  with  the  right  to  take  the  interest  al- 
lowed by  law  in  advance." 

In  Weckler  v.  Hagerstown  First  Nat.  Bank, 
42  Md.  591,  20  Am.  Rep.  95,  the  court  says: 
"  The  ordinary  meaning  of  the  term  '  to  dis- 
count '  is  to  take  interest  in  advance,  and  in 
banking  is  a  mode  of  loaning  money.  It  is 
the  advance  of  monev  not  due  till  some  future 
period,  less  the  interest  which  would  be  due 
thereon  when  payable." 

And  in  Saltmarsh  v.  Planters',  etc.,  Bank,  14 
Ala.  675,  Chilton,  J.,  for  the  court,  observes: 
"  What  are  we  to  understand  by  the  term  '  dis- 
count,' when  applied  to  the  transaction  of  the 
bank  in  acquiring  the  bill  of  exchange?  The 
term  '  discount,'  as  a  substantive,  signifies  the 
interest  allowed  in  advancing  upon  bills  of 
exchange  or  negotiable  securities  ;  and  1  to  dis- 
count a  bill  is  to  buy  it  for  a  less  sum  than 
that  which  upon  its  face  is  payable.'  " 

In  Pape  v.  Capitol  Bank,  20  Kan.  450,  27 
Am.  Rep.  183,  Mr.  Justice  Brewer  says: 
"  The  term  'discounting'  includes  purchase 
1  Volume  III. 


Powers  and  Functions, 


/>'.■! XKS  AND  BANKING. 


Loans  and  Discounts. 


Carrying  on  Business  of  Banking  by  Discounting.  —  It  seems  to  be  held  that  where 
an  ordinary  commercial  bank  is  created  and  power  given  it,  not  generally  to 
"  discount,"  but  specially  "  to  carry  on  the  business  of  banking  by  discounting," 
its  power  is  limited  to  that  of  loaning  money  on  paper,  and  on  such  loans  it 
subjects  itself  to  the  operation  of  the  usury  laws.  It  may  not  purchase,  as  an 
individual  may,  paper  already  existing,  at  any  price  it  may  agree  upon  with  the 
holder,  but  can  only  deduct  from  its  face  the  legal  interest  in  advance.1 

General  Power  of  Discounting — Savings  Banks. — But  where  the  naked  power  of 
discounting  was  conferred  upon  savings  associations,  the  term  "  discounting  " 
was  construed  to  include  a  purchase  as  well  as  a  loan.2 

Purchase  of  Notes  Outright — Incidental  Powers. — In  Minnesota  it  is  held  that  the 
power  to  purchase  and  traffic  in  notes,  bills,  and  other  evidences  of  debt,  as 
choses  in  action,  or  as  a  species  of  personal  property,  does  not  belong  to  a 
bank  as  a  necessary  incident  to  its  existence,  or  to  the  exercise  of  any  of  its 
powers,  either  as  a  bank  of  circulation,  deposit,  or  discount.3 

But  in  Missouri  it  is  held  that  a  banking  corporation  engaged  in  a  general 
banking  business  has,  in  the  absence  of  any  restricting  provision  in  its  charter, 
power  to  buy  notes  outright.4 


as  well  as  loan.  'To  discount  signifies  the 
act  of  buying  a  bill  of  exchange  or  promis- 
sory note  for  a  less  sum  than  that  which  upon 
its  face  is  payable.'  I  Bouv.  Law  Diet.,  title 
Discount.  '  It  is  also  undeniably  clear  that 
the  term  "discount,"  when  used  in  a  general 
sense,  is  equally  applicable  to  either  business 
or  accommodation  paper,  and  is  appropriately 
applied  either  to  loans  or  sales  by  way  of 
discount,  when  a  sum  is  counted  off,  or  taken 
from  the  face  or  amount  of  the  paper,  at  the 
time  the  money  is  advanced  upon  it,  whether 
that  sum  is  taken  for  interest  upon  a  loan  or 
as  the  price  agreed  upon  a  sale.'  Niagara 
County  Bank  v.  Baker,  15  Ohio  St.  85." 

In  Greenville  First  Nat.  Bank  v.  Sherburne, 
14  111.  App.  566,  it  was  held  that  where  a  note 
was  indorsed  in  blank  by  the  payee,  and  before 
maturity  delivered  for  value  to  the  appellant 
bank  through  its  cashier,  the  fair  and  reason- 
able presumption  from  the  fact  that  the  note 
was  taken  in  the  "usual  course  of  business  " 
of  a  national  bank  would  be  that  it  was  dis- 
counted ;  that  although  in  form  and  in  com- 
mon parlance  it  was  a  purchase  of  the  note, 
yet  in  substance  it  was  a  loan  by  way  of  dis- 
count made  by  the  bank  to  the  payee,  and  the 
relation  of  debtor  and  creditor  as  between 
them  was  created.  In  the  opinion  it  is  said 
that  "  a  purchase  may  be  made  by  way  of  dis- 
count equally  as  well  as  a  loan  may  be  made  by 
way  of  discount."  v 

And  in  Farmers',  etc.,  Bank  v.  Baldwin,  23 
Minn.  206,  23  Am.  Rep.  683,  it  is  said : 
"  Though,  as  is  urged  by  plaintiff,  the  bank 
acquires  a  title  to  discounted  paper,  and  hence 
may,  in  a  certain  sense,  be  said  to  have  pur- 
chased it,  yet  it  is  a  purchase  by  discount — 
which  is  permitted — and  does  not  involve  the 
exercise  of  a  power  of  purchase  in  any  other 
way  than  by  discount." 

In  Nicholson  v.  National  Bank,  92  Ky.  251, 
the  court  thus  distinguishes  a  purchase  by  way 
of  discount  from  a  purchase  by  barter  andeale  : 
A  discount  by  a  bank  is  a  deduction  or  draw- 
back made  upon  its  advances  or  loans  of  money 
upon  negotiable  paper  or  other  evidences  of 


debt,  payable  at  a  future  day,  which  are  trans- 
ferred to  the  bank,  and  is  a  purchase  by  dis- 
counting, as  distinguished  from  a  purchase 
by  barter  and  sale  where  the  seller  does  not 
indorse  the  note  except,  perhaps,  without  re- 
course, and  is  not  accountable  upon  the  con- 
tract for  the  value  of  it.  _: 

In  Atlantic  State  Bank  v.  Savery,  82  N.  Y. 
291,  it  was  held  that  the  purchase  of  a  prom- 
issory note  for  a  sum  less  than  its  face  is  a 
discount  thereof  within  the  meaning  of  the 
provision  of  the  Ne-u<  York  Banking  Act  (§  18, 
c.  260,  L.  1838)  which  authorizes  associations 
organized  under  it  to  discount  bills,  notes,  etc. 
Distinguishing  Niagara  County  Bank  v. 
Baker,  15  Ohio  St.  68;  Farmers',  etc.,  Bank  v. 
Baldwin,  23  Minn.  198,  23  Am.  Rep.  683.  See 
also  Tracy  v.  Talmage,  18  Barb.  (N.  Y.)  456. 

In  Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.  249,  it  was  held  that  where  it  is  provided 
in  the  charter  of  a  corporation  created  for  the 
purpose  of  loaning  money  that  nothing  there- 
in contained  should  "  be  construed  to  author- 
ize said  company  to  discount  notes  *  *  *  or 
exercise  any  banking  privileges  whatever," 
the  taking  of  a  note  for  the  sum  loaned  and 
the  receiving  of  the  interest  on  that  sum  in 
advance  for  the  period  of  the  loan  is  thereby 
prohibited. 

1.  Niagara  County  Bank  v.  Baker,  15  Ohio 
St.  69;  Smith  v.  Exchange  Bank,  26  Ohio  St. 
141 ;  Talmage  v.  Pell,  7  N.  Y.  328;  Farmers', 
etc.,  Bank  v.  Baldwin,  23  Minn.  198,  23  Am. 
Rep.  683. 

2.  Pape  v.  Capitol  Bank,  20  Kan.  440,  27 
Am.  Rep.  183. 

3.  Farmers',  etc.,  Bank  v.  Baldwin,  23  Minn. 
205,  23  Am.  Rep.  683. 

4.  Salmon  Falls  Bank  v.  Leyser,  116  Mo.  51. 
And  see  State  Bank  v.  Criswell,  15  Ark.  231. 

But  an  Inhibition  in  the  Charter  to  trade  or 
deal  "except  in  bills  of  exchange,  gold,  or 
silver,  or  in  the  sale  of  goods  pledged  for 
money  lent,  or  which  shall  be  the  proceeds  of 
its  lands,"  operates  to  prevent  the  bank  from 
so  dealing  in  promissory  notes  as  to  become 
the  purchaser  thereof.  Edwardsville  Bank 
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Advancing  Face  Value  of  Note — Foreign  Corporations. — An  advance  upon  a  note  of  a 
sum  of  money  equal  to  its  face,  without  deduction  for  interest,  is  not  a  discount 
within  the  meaning  of  a  statute  forbidding  foreign  corporations  from  discount- 
ing notes  within  the  state.1 

Dealing  in  State  Stocks. — A  banking  corporation  empowered  "  to  carry  on  the 
business  of  banking,  by  discounting  bills,  notes,  and  other  evidences  of  debt,"  is 
not  authorized  to  traffic  in  state  stocks,  and  a  purchase  of  such  stocks  with  a  view 
of  sale  is  beyond  its  powers.2 

Selling  Railroad  Bonds  on  Commission. — Nor  does  the  power  to  "  discount  and 
negotiate  promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
debt,"  carry  the  power  to  sell  railroad  bonds  for  third  persons  on  commission.3 

Uncurrent  Bills  of  Other  Banks. — The  taking  of  uncurrent  bills  of  other  banks 
from  depositors  and  dealers,  at  less  than  par,  is  included  in  the  right  "  to 
discount  bills,  notes,  and  other  evidences  of  debt."4  < 

Forfeiture  of  Bank's  Charter — Statutory  Authorization  to  Settle  Its  Affairs. — Where,  after 
a  decree  of  forfeiture  of  the  charter  of  a  bank,  a  statute  was  enacted  author- 
izing it  to  exert  all  the  powers  conferred  by  the  charter  for  the  purpose  of 
collecting  its  debts,  this  did  not  authorize  the  discounting  or  purchasing 
of  a  bill  of  exchange  as  a  business  transaction.5 

The  Term  "Banking  Principles  and  Usages"  Denned. — The  power  to  discount  "  upon 
banking  principles  and  usages,"  means  simply  that  on  loans  and  discounts  the 
bank  may  take  the  interest  in  advance.6 

Usury. — It  has  been  held  that  the  power  to  discount  commercial  paper  "  and 
lend  money  upon  such  terms  and  rates  of  interest  as  may  be  agreed  upon," 
does  not  authorize  the  bank  to  charge  more  than  the  legal  rate  of  interest.7 

IV.  Officers  and  Employees— 1.  Scope  of  Treatment. — It  is  designed  in  the 
present  place  to  state  only  a  few  general  principles  as  to  the  authority  and 
responsibility  of  the  officers  and  agents  of  banks,  since,  according  to  the  plan 
and  design  of  this  work,  the  powers,  duties,  and  liabilities  of  the  several  officers 
and  employees  through  whose  agency  are  exercised  the  business  and  functions 
of  banking  are  reserved  for  consideration  in  connection  with  the  powers  and 
liabilities  of  the  like  officers  of  other  private  corporations.8 

2.  General  Principles  as  to  Authority  and  Liability — Presumed  Knowledge  of  Officers. 
— The  officers  of  a  bank  are  presumed  to  know  the  condition  of  the  bank,  and 
the  transactions  in  which  it  participates  and  which  appear  upon  its  books.® 

Acts  within  Scope  of  Usage  and  Duty  Bind  Bank. — They  are  held  out  to  the  public  as 
having  authority  to  act  according  to  the  general  usage  of  their  business;  and 
their  acts  within  the  scope  of  such  usage,  and  of  their  several  lines  of  duty, 


v.  Simpson,  i  Mo.  184,  distinguishing  Coal- 
ter  v.  Price,  1  Mo.  54. 

Bank  of  United  States. — The  act  incorporat- 
ing the  bank  of  the  United  States  did  not 
prohibit  the  bank  from  discounting  promis- 
sory notes  or  receiving  a  transfer  of  notes  in 
payment  of  a  debt  due  the  bank.  Fleckner  v. 
U.  S.  Bank,  8  Wheat.  (U.  S.)  338. 

1.  Noble  v.  Cornell,  1  Hilt.  (N.  Y.)  98. 

2.  Talmage  v.  Pell,  7  N.  Y.  328.  See  gen- 
erally the  title  Ultra  Vires. 

3.  Weckler  v.  Hagerstown  First  Nat.  Bank, 
42  Md.  581,  20  Am.  Rep.  95. 

It.  People  v.  Metropolitan  Bank,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  144. 

6.  Saltmarsh  v.  Planters',  etc.,  Bank,  14 
Ala.  668. 

6.  M'Lean  v.  Lafayette  Bank,  3  McLean 
(U.  S.)  587.  See  also  Creed  v.  Commercial 
Bank,  11  Ohio  489. 

7.  Simonton   v.  Lanier,  71  N.  Car.  498; 


Seneca  County  Bank  v.  Lamb,  26  Barb.  (N. 
Y.)  595- 

A  charter  allowing  a  bank  to  discount  bills 
of  exchange,  upon  "banking  principles  and 
usages,"  does  not  authorize  such  bank  to  take 
more  than  the  established  legal  rate  of 
interest  in  advance  on  its  loans  and  dis- 
counts. Creed  v.  Commercial  Bank,  11  Ohio 
489. 

For  a  Full  Discussion  of  this  branch  of  the 
subject,  see  the  title  Usury. 

8.  See  the  title  Officers  and  Agents  of 
Private  Corporations  ;  and  for  the  general 
principles  governing  the  duties  and  liabilities 
of  all  agents,  see  the  title  Agency,  vol.  1,  p. 
930- 

9.  German  Saw  Bank  v.  Wulfekuhler,  19 
Kan.  60;  Williams  v.  McKay,  40  N.J.  Eq. 
189,  53  Am.  Rep.  775 ;  Paine  v.  Irwin,  59 
How.  Pr.  (N.  Y.  Supreme  Ct.)  3i6;Cragie 
v.  Hadley,  99  N.  Y.  131,  52  Am.  Rep.  9. 
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will,  in  general,  bind  the  bank  in  favor 

knowledge.1 

l.  United  States.  —  Minor  v.  Mechanics' 
Bank,  i  Pet.  (U.  S.)  46;  Case  v.  Citizens'  Bank, 
100  U.  S.  446. 

Alabama. — Reynolds  v.  Collins,  78  Ala.  97. 

California. — McKiernan  v.  Lenzen,  56Cal. 
63;  Jennings  v.  State  Bank,  79  Cal.  323,  12 
Am.  St.  Rep.  145. 

Maine. — Franklin  Bank  v.  Steward,  37  Me. 

Minnesota. — See  Haugan  V.  Sunwall,  60 
Minn.  367,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  p.  114. 

Mississippi . — State  v.  Commercial  Bank,  6 
Smed.  &  M.  (Miss.)  218,  45  Am.  Dec.  280. 

Missouri. — Donnell  v.  Lewis  County  Sav. 
Bank,  80  Mo.  171. 

New  York. — Vergennes  Bank  v.  Warren, 
7  Hill  (N.  Y.)  91 ;  Commercial  Bank  v.  Kort- 
right,  22  Wend.  (N.  Y.)  348,  34  Am.  Dec.  317. 

Pennsylvania.  —  Lloyd  v.  West  Branch 
Bank,  15  Pa.  St.  172,  53  Am.  Dec.  581 ;  Zieg- 
ler  v .  Allentown  First  Nat.  Bank,  93  Pa.  St. 
393,  39  Am.  Rep.  760,  note. 

Tennessee. — Neiffer  v.  Knoxville  Bank,  I 
Head  (Tenn.)  162. 

See  also  the  titles  Agency,  vol.  1,  p.  996, 
Usages  and  Customs. 

Apparent  Authority. — The  bank  having  held 
out  its  officer  to  the  world  as  deserving  of  con- 
fidence will  not  be  permitted  to  profit  by  the 
frauds  which  he  may  be  able  thus  to  perpe- 
trate within  the  apparent  scope  of  his  em- 
ployment. City  Nat.  Bank?;.  Martin,  70  Tex. 
643,  8  Am.  St.  Rep.  632.  See  also  the  title 
Agency,  vol.  1,  pp.  989,  990. 

Irregular  Acts  of  Officers— Declarations. — The 
authority  of  officers  of  banks  is  restricted  to 
such  modes  of  binding  the  company  as  result 
horn  the  nature  of  their  duty  and  the  powers 
vested  in  them  by  their  offices.  The  property 
of  stockholders  is  not  bound  by  the  irreg- 
ular transactions,  or  by  the  declarations  or 
confessions  of  their  officers,  beyond  the  legal 
sphere  of  their  action.  Wyman  v.  Hallowell, 
etc.,  Bank,  14  Mass.  58,  7  Am.  Dec.  194;  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  29,  9  Am. 
Dec.  in. 

Proof  of  Authority — Presumption — By-law. — 

An  instrument  purporting  to  be  an  assignment 
of  a  mortgage  by  a  corporation  under  the  gen- 
eral banking  law,  signed  by  its  president  and 
cashier,  carries  with  it  presumptive  evidence 
that  it  was  authorized  by  the  association,  and 
no  by-law  respecting  the  authority  of  those 
officers  need  be  proved.  Gillett  v.  Campbell, 
1  Den.  (N.  Y.)  520. 

Check  Credited  by  Bookkeeper  Contrary  to  Reg- 
ulations.— When  a  check  was  presented  there 
were  sufficient  funds  in  the  bank  to  meet  it, 
and  the  bookkeeper,  at  the  request  of  the 
drawer,  charged  him  with  it  on  his  pass  book, 
leaving  still  a  balance  to  his  credit.  In  ac- 
cordance with  the  regulations  of  the  bank,  the 
check  should  have  passed  through  other 
hands  and  other  books  before  being  passed  to 
the  credit  of  the  holder.  It  was  held  that  the 
public  were  not  bound  to  inquire  into  the 
special  instructions  given  by  the  bank  to  its 


of  third  persons  who  possess  no  other 


officers,  and  that  the  bank  was  liable  to  the 
holder  of  the  check.   Munn  v.  Burch,  25  111.  35. 

Teller  Certifying  Check  of  Drawer  without 
Funds. — Where  the  teller  of  a  bank  is  author- 
ized to  certify  checks,  his  certification  will  bind 
the  bank  although  the  drawer  has  no  funds,  and 
his  authority  may  be  shown  by  proof  of  his 
custom  to  do  so,  recognized  by  the  bank. 
Hill  v.  Nation  Trust  Co.,  108  Pa.  St.  1,  56 
Am.  Rep.  189. 

A  teller  has  no  inherent,  implied  power  to 
certify  checks.  See  Mussey  v.  Eagle  Bank, 
9  Met.  (Mass.)  306,  where  the  subject  of  the 
powers  of  a  teller  in  this  connection  are  dis- 
cussed at  large.  A  teller  has  no  power  to 
bind  his  bank  by  a  statement  that  an  indorse- 
ment on  a  check  is  genuine.  Walker  v.  St. 
Louis  Nat.  Bank,  5  Mo.  App.  214. 

Check  Paid  by  Teller  Contrary  to  Instructions. 
— Where  a  bank  was  notified  by  the  drawer  of 
a  check  not  to  pay  it,  and  the  paying  teller 
promised  not  to  do  so,  but  afterwards  paid  it 
to  the  holder  on  presentation,  it  was  held 
that  the  drawer  might  recover  from  the  bank 
the  amount  of  the  check  so  paid.  Schneider 
v.  Irving  Bank,  1  Daly  (N.  Y.)  500,  30  How. 
Pr.  (N.  Y.)  190. 

When  Payment  to  Officer  Binds  Bank. — Where 
one  pays  a  debt  due  by  him  to  a  bank  upon 
the  demand  of  an  officer  thereof  whom  he 
finds  employed  in  its  business,  to  said  officer, 
over  its  counter,  without  knowledge  that  the 
officer's  authority  is  so  limited  that  he  is  not 
authorized  to  receive  the  money,  it  is  a  pay- 
ment to  the  bank,  and  the  bank  is  bound. 
East  River  Nat.  Bank  v.  Gove,  57  N.  Y.  597, 
explaining  and  distinguishing  Manhattan  Co. 
v.  Lydig,  4  Johns.  (N.  Y.)  377,  4  Am. Dec.  289; 
Thatcher  v.  State  Bank,  5  Sandf.(N.  Y.)  121. 
See  also  the  title  Agency,  vol.  1,  p.  1143. 

Receiving  a  Note  of  a  Foreign  Bank,  in  Viola- 
tion of  a  Statute  prohibiting  circulation  of 
such  notes,  is  not  an  act  within  the  general 
scope  of  a  teller's  employment,  in  the  absence 
of  an  express  authority  to  receive  such  bills. 
His  employment  and  duty  is  to  receive 
money.  In  the  discharge  of  that  duty  he  has 
no  right  to  receive  anything  but  money  in  the 
legal  sense  of  the  term.  His  receiving  what 
the  legislature  has  declared  shall  not  pass  as 
money  cannot  charge  the  bank  with  a  penalty 
therefor,  unless  it  was  done  in  pursuance  of 
express  authority,  or  was  subsequently  rati- 
fied. Clark  v.  Metropolitan  Bank,  3  Duer 
(N.  Y.)  241. 

Fraudulent  Act  of  Director  heyond  Scope  of 
Authority. — Where  the  directors  of  a  bank  were 
authorized,  when  money  was  abundant,  to 
solicit  and  procure  notes  for  discount,  and  one 
of  them  obtained  possession  of  a  note  under 
the  pretense  of  getting  it  discounted  for  the 
maker  at  a  time  when  money  was  scarce, 
pledging  it  to  the  bank  for  a  loan  made  to 
himself,  and  the  maker  knew  that  such  director 
was  authorized  by  the  bank  to  procure  notes 
for  discount  only  when  money  was  abundant, 
it  was  held  that  the  director  had  exceeded  his 
authority  in  the  transaction,  that  the  bank  was 
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Responsibility  for  Abuse  of  Powers. — The  officers  of  the  bank  are  the  agents  of  the 
corporation,  and  responsible  to  it  if  they  transcend  or  abuse  their  powers.1 

Director  with  Knowledge  of  Insolvency  Not  Entitled  to  Preference. — A  director  or  officer 
who  knows  of  the  insolvency  of  his  bank  cannot  acquire  a  valid  preference  as 
against  depositors  and  creditors  generally.2 

Notice  to  Officer  is  Notice  to  Bank. — Notice  to  any  officer  or  employee  of  matters 
connected  with  his  particular  line  of  duty  is  notice  to  the  bank,3  but  proof  *of 


not  bound  by  his  fraudulent  conduct,  and  that, 
as  he  did  not  act  in  his  capacity  of  director 
in  procuring  the  discount,  the  bank  was  not 
affected  by  his  knowledge  of  the  circum- 
stances under  which  he  received  the  note,  and 
might  recover  against  the  maker.  Washing- 
ton Bank  v.  Lewis,  22  Pick.  (Mass.)  24.  See 
the  title  Agency,  vol.  1,  p.  1145. 

Agreement  Limiting  Terms  on  which  Deposit 
may  be  Withdrawn.  —  A  savings  bank  clerk 
whose  duty  it  is  to  receive  money,  give 
pass  books  therefor,  and  enter  the  money  to 
the  depositor's  credit,  has  no  authority,  real 
or  apparent,  to  bind  the  bank  by  an  agreement 
that  a  deposit  shall  be  withdrawn  only  when 
the  depositor  and  two  certain  persons  are 
present.  Riley  v.  Albany  Sav.  Bank,  36  Hun 
(N.  Y.)  513. 

A  Mere  Clerk  Acting  as  Cashier  in  the  ab- 
sence of  that  officer  has  no  authority  to  trans- 
fer any  of  the  notes  or  securities  of  the  bank, 
unless  such  authority  has  been  given  him  by 
the  directors.  The  cashier  cannot  clothe 
such  clerk  with  any  more  of  his  power  than 
is  necessary  to  enable  the  latter  to  carry  on 
the  usual  and  ordinary  business  of  the  bank. 
A  clerk,  thus  intrusted,  has  power  to  transmit 
notes  owned  by  the  bank,  or  held  by  it  for 
collection  and  payable  in  other  places,  or  at 
other  banks,  to  its  agents,  for  that  purpose; 
to  indorse  such  paper  for  the  bank,  when 
necessary;  and  to  vest  in  the  collecting  agents 
such  title  as  is  necessary  and  proper  to  ac- 
complish that  object.  But  he  has  no  power 
to  transfer  any  other  or  higher  title  thereto, 
and  the  agents  will  not,  as  against  the  bank, 
acquire  any  lien  on  the  notes  for  any  balance 
due  from  the  bank.  Potter  v.  Merchants' 
Bank,  28  N.  Y.  641,  86  Am.  Dec.  273. 

1.  Hobart  v.  Dovell,  38  N.  J.  Eq.  553;  Aus- 
tin v.  Daniels,  4  Den.  (N.  Y.)  299;  Franklin 
F.  Ins.  Co.  v.  Jenkins,  3  Wend.  (N.  Y.)  130. 

Liability  of  Director  Investing  Funds  without 
Security  Required  by  Charter. — A  director  who 
is  a  member  of  the  finance  committee  of  a 
savings  bank,  and  acts  with  the  president  in 
investing  its  funds  in  mortgages  on  land  not 
worth  twice  the  amount  lent,  against  the  pro- 
hibition in  the  bank's  charter,  is  chargeable 
with  the  loss  on  the  investment,  even  though 
his  conduct  was  free  from  fraud  and  he  de- 
rived no  benefit  from  the  loan,  the  error  not 
being  a  mere  error  of  judgment  or  mistake  in 
estimating  the  value  of  the  property.  Wil- 
liams v.  McDonald,  42  N.  J.  Eq.  392,  reversing 
37  N.  J.  Eq.  409. 

Liability  to  Depositors. — The  directors  are 
liabje  to  depositors  for  gross  neglect  of  their 
duties  and  for  mismanagement,  as  well  as  for 
fraud  and  deceit,  but  not  for  errors  of  judg- 
ment made  in  good  faith.    Solomon  v.  Bates, 


118  N.  Car.  311,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  115.  See  also 
Marshall  v.  Farmers',  etc.  Sav.  Bank,  85  Va. 
676,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.),  pp.  114,  116;  and  see  the  title  Sav- 
ings Banks. 

For  a  full  discussion  of  this  question,  see 
the  title  Officers  and  Agents  of  Private 
Corporations. 

Official  Bonds. — As  to  the  construction  and 
enforcing  of  bonds  given  by  bank  officials,  con- 
ditioned for  the  faithful  performance  of  their 
duties,  see  the  title  Officers  and  Agents 
of  Private  Corporations. 

Change  in  Duties  of  Office  may  Release  Sureties 
on  Bond. — A  material  change  in  the  duties  o' 
a  clerk,  involving  an  enlargement  of  his  re- 
sponsibilities and  a  consequent  increase  ol 
risk,  will  release  the  sureties  on  his  bond. 
Baltimore  First  Nat.  Bank  v.  Gerke,  68  Md. 
449,  6  Am.  St.  Rep.  453;  Manufacturers'  Nat. 
Bank  v.  Dickerson,  41  N.  J.  L.  448,  32-  Am, 
Rep.  237;  Garnett  v.  Farmers'  Nat.  Bank,  91 
Ky.  614,  34  Am.  St.  Rep.  246.  C«;«/<7«New 
York  Fourth  Nat.  Bank  v.  Spinney,  120  N. 
Y.  561,  and  see  the  title  Officers  and 
Agents  of  Private  Corporations. 

In  an  action  against  the  sureties  upon  a  bond 
given  to  a  bank  and  conditioned  for  the  faith- 
ful discharge  by  C  of  "  all  his  duties  as  clerk 
of  said  *  *  *  bank,"  and  against  a  misappro- 
priation of  any  of  the  funds  of  the  bank  "  which 
may  come  under  the  care  or  control  of  said 
C,  as  clerk,"  the  evidence  showed  that  C, 
during  the  whole  term  of  his  employment, 
performed  the  duty  to  some  extent  usually 
performed  by  a  teller  of  paying  and  receiving 
money  over  the  counter  of  the  bank.  It  was 
found  as  a  fact  that  the  "duties  as  clerk," 
contemplated  in  the  bond,  did  not  mean  merely 
the  duties  of  a  bookkeeper,  but  that  they  ex- 
pressed the  duty  of  receiving  and  paying  out 
money  over  the  counter  of  the  bank.  It  was 
held  that  the  defendants  were  not  entitled  to 
a  ruling  as  a  matter  of  law  that  there  had 
been  such  a  change  in  the  duties  of  the  clerk 
as  discharged  them  from  liability.  Rollstone 
Nat.  Bank  v.  Carleton,  136  Mass.  226. 

2.  Lamb  v.  Cecil,  28  W.  Va.  653;  Lamb  ->. 
Pannell,  28  W.  Va.  663. 

Director  Withdrawing  Deposits  on  Day  of 
Bank's  Failure. — Where  a  director,  acting  on 
information  which  has  come  to  him  in  his  offi- 
cial capacity,  withdraws  the  deposit  of  a  firm 
whereof  he  is  a  member  on  the  day  the  bank 
suspends,  he  may  be  required  to  refund  the 
money  so  taken,  as  he  cannot  thus  obtain  a 
preference  over  other  creditors.  Swentzel  v. 
Perm.  Bank,  147  Pa.  St.  140,  30  Am.  St.  Rep. 
718. 

3.  Notice  to  Officer  Is  Notice  to  Bank. — Everett 
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knowledge  of  one  officer  or  employee  of  facts  in  no  way  connected  with  his 
duties,  or  where  it  is  not  the  duty  of  such  officer  to  disclose  his  information 
to  the  proper  officer,  will  not  bind  the  bank.1 


v.  U.  S.,  6  Port.  (Ala.)  166,  30  Am.  Dec. 
584;  Branch  Bank  v.  Steele,  10  Ala.  915; 
Birmingham  Trust,  etc.,  Co.  v.  Louisiana 
Nat.  Bank,  99  Ala.  379,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  118; 
Bridgeport  Bank  v.  New  York,  etc.,  R. 
Co.,  30  Conn.  231 ;  Loring  v.  Brodie,  134 
Mass.  453 ;  St.  Paul  Second  Nat.  Bank  v. 
Howe,  40  Minn.  390,  12  Am.  St.  Rep.  744; 
Mechanics'  Bank  v.  Schaumburg,  38  Mo.  228; 
Central  Nat.  Bank  v.  Levin,  6  Mo.  App.  543; 
New  Hope,  etc.,  Bridge  Co.  v.  Phenix  Bank, 
3  N.  Y.  156;  Van  Leuvan  v.  Kingston  First 
Nat.  Bank,  6  Lans.  (N.  Y.)  373;  Gibson  t>. 
National  Park  Bank,  98  N.  Y.  87;  Cragie  v. 
Hadley,  99  N.  Y.  131,  52  Am.  Rep.  9;  Union 
Bank  v.  Campbell,  4  Humph.  (Tenn.)  394; 
Porter  v.  Rutland  Bank,  19  Vt.  410;  Hart  v. 
Farmers',  etc.,  Bank,  33  Vt.  252;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  (U.  S.) 
650;  Case  v.  Citizens'  Bank,  100  U.  S.  454. 

See  also  the  title  Agency,  vol.  i,  p.  1144  et 
scq.,  and  the  title  Officers  and  Agents  of 
Private  Corporations. 

Notice  to  the  President  of  a  banking  corpora- 
tion that  stock  standing  upon  the  books  of 
the  bank  in  the  name  of  one  person  is  held 
by  him  in  trust  for  another  should  be  con- 
sidered as  notice  to  the  corporation.  And  it 
is  not  necessary,  in  order  to  affect  the  cor- 
poration with  notice  of  such  trust,  that  there 
should  have  been  a  full  communication  of  all 
the  circumstances  connected  with  it.  It  is 
enough,  in  such  case,  if  the  party  be  put  upon 
inquiry.    Porter  v.  Rutland  Bank,  19  Vt.  410. 

Notice  to  the  Cashier,  who  lends  the  bank's 
money  upon  the  security  of  stocks,  that  the 
stock  pledged  is  held  in  trust,  will  bind  the 
bank.  Gaston  v.  American  Exch.  Nat.  Bank, 
29  N.  J.  Eq.  98. 

Notice  to  the  cashier  is  notice  to  a  bank. 
Birmingham  Trust,  etc.,  Co.  v.  Louisiana 
Nat.  Bank,  99  Ala.  379;  Branch  Bank  v. 
Steele,  10  Ala.  915;  Bank  of  America  v.  Mc- 
Neil, 10  Bush  (Ky.)  54;  Trenton  Banking 
Co.  v.  Woodruff,  2  N.  J.  Eq.  117;  Loring  v. 
Brodie,  134  Mass.  453. 

The  defendants,  a  banking  company  in  New 
York,  had  in  their  possession  funds  belong- 
ing to  the  plaintiffs,  who  were  incorporated, 
and  in  the  exercise  of  banking  powers  in  the 
state  of  New  Jersey.  The  cashier  of  the  de- 
fendants, who  was  also  one  of  the  managers 
of  the  plaintiffs'  bank,  loaned  a  portion  of 
these  funds,  to  be  repaid  upon  demand,  and 
notified  the  cashier  of  the  plaintiffs  of  the  loan 
by  letter,  which  was  duly  received.  Said 
letter  was  immediately  answered  by  the  plain- 
tiffs' cashier,  and  the  investments  were 
acknowledged  by  him  to  be  satisfactory.  Sub- 
sequently, the  managers  of  the  New  Jersey 
company  met,  and  took  action  in  relation  to 
their  New  York  affairs,  but  no  objection  was 
made  or  disapprobation  expressed  as  to  the 
loan.  It  was  held  that  the  plaintiffs  were 
chargeable  with  notice  that  the  loan  had  been 


made  as  soon  as  that  notice  was  received  by 
their  cashier,  or,  at  least,  from  the  time  of  the 
meeting  of  their  board  of  managers,  and  that, 
inasmuch  as  by  their  silence  they  had  ratified 
it,  the  defendants  were  not  liable  for  permit- 
ting  the  funds  to  be  withdrawn  from  their 
bank  and  loaned,  even  if  it  was  done  without 
authority.  New  Hope,  etc.,  Bridge  Co.  v. 
Phenix  liank,  3  N.  Y.  156. 

How  Far  Notice  to  Director  Is  Notice  to  the 
Bank. — If  a  director  of  a  bank,  who  acts  for 
the  bank  in  discounting  a  note,  has  knowl- 
edge that  the  note  was  procured  by  fraud, 
the  bank  is  affected  with  his  knowledge.  Na- 
tional Security  Bank  v.  Cushman,  121  Mass. 
490.  In  delivering  the  opinion  of  the  court, 
MOrton,  J.,  said  :  "  If  the  note  is  discounted 
by  a  bank,  the  mere  fact  that  one  of  the  di- 
rectors knew  the  fraud  or  illegality  will  not 
prevent  the  bank  from  recovering.  Washing- 
ton Bank  v.  Lewis,  22  Pick.  (Mass.)  24; 
Commercial  Bank  v.  Cunningham,  24  Pick. 
(Mass.)  270,  35  Am.  Dec.  322;  Housatonic, 
etc.,  Banks  v.  Martin,  1  Met.  (Mass.)  294. 
But  if  the  director  who  has  such  knowledge 
acts  for  the  bank  in  discounting  the  note,  his 
act  is  the  act  of  the  bank,  and  the  bank  is 
affected  with  his  knowledge.  A  bank  or 
other  corporation  can  act  only  through  its 
officers  or  other  agents.  As  in  other  cases 
of  agency,  notice  to  the  agent,  in  the  course 
of  the  transaction  in  which  he  is  acting  for 
his  principal,  of  facts  affecting  the  nature  and 
character  of  the  transaction,  is  constructive 
notice  to  the  principal.  Suit  v.  Woodhall, 
113  Mass.  391;  U.  S.  Bank  v.  Davis,  2  Hill 
(N.Y.)45i.» 

Knowledge  of  Suspicious  Circumstances  as  to 
Maker  of  Note  Taken  for  Value. — If  the  presi- 
dent of  a  bank  has  noticed  indications  in  the 
bank  account  of  a  firm  that  the  firm  is  not 
prospering,  and  has  seen  one  member  of  the 
firm,  who  carries  on  its  business  in  Boston,  the 
worse  for  liquor,  and  knows  that  the  other 
member  of  the  firm  resides  in  another  city, 
and  pays  but  little  attention  to  the  business  of 
the  firm,  these  are  suspicious  circumstances, 
but  consistent  with  good  faith  in  taking  a 
note  of  the  firm  for  value  before  maturity, 
and  are  not  enough  to  justify  charging  the 
bank  with  notice  of  any  infirmity  or  taint  in 
the  transaction.  International  Trust  Co.  v. 
Wilson,  161  Mass.  90. 

1.  Facts  must  Be  within  Sphere  of  Officer's 
Duty. — State  Bank  v.  Craig,  6  Leigh  (Va.) 
399;  Washington  Nat.  Bank  v.  Pierce,  6 
Wash.  491,  36  Am.  St.  Rep.  174.  See  also  the 
title  Agency,  vol.  1,  p.  1146. 

Notice  to  an  agent  or  officer  of  a  corpora- 
tion binds  the  corporation  only  when  it  is  the 
duty  of  such  agent  or  officer  to  act  upon  the 
notice,  or  to  transmit  it  to  his  principal;  and 
where  the  president  of  a  bank  knew  that  a 
person  depositing  money  in  the  bank,  on  ac- 
count of  a  corporation,  had  no  authority  to 
draw  qut  such  money,  but  had  no  knowledge 
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Contracts  by  Officer  in  His  Own  Interest. — An  officer  who  would  bind  the  bank  to 
the  performance  of  any  contract  executed  by  him  in  his  own  interest  must 
clearly  show  previous  authority  or  subsequent  ratification.1 

V.  Insolvency  and  Dissolution — 1.  What  Constitutes  Insolvency— A  bank 
is  insolvent  when,  from  the  uncertainty  of  being  able  to  realize  on  its  assets  in 
a  reasonable  time  a  sufficient  amount  to  meet  its  liabilities,  it  becomes  neces- 
sary for  the  control  of  its  affairs  to  pass  out  of  its  hands.2 

2.  Contracts  and  Deposits  Pending  Insolvency. — As  soon  as  a  banker  is  con- 
vinced that  he  is  insolvent  beyond  remedy  or  hope  of  recuperation,  and  can  no 
longer  continue  banking  operations,  it  becomes  his  duty  to  decline  deposits 
and  discontinue  the  business.3  It  is  deemed  a  fraud  upon  a  depositor  for  the 
bank  to  accept  deposits  upon  the  eve  of  suspension,  or  to  enter  into  new  obliga- 
tions, and  title  to  the  deposits  so  received  will  remain  in  the  depositor.4 


that  he  intended  so  to  do,  and  the  depositor 
afterwards  withdrew  the  money  without  the 
knowledge  of  the  president,  it  was  held  that 
the  notice  to  the  president  was  not  such  notice 
to  the  bank  as  to  render  it  liable  for  the  loss  of 
the  deposit.  Fulton  Bank  v.  New  York,  etc., 
Canal  Co.,  4  Paige  (N.  Y.)  127. 

When  several  agents  are  employed  by  a 
bank,  with  distinct  and  separate  duties,  the 
knowledge  of  the  residence  of  an  indorser  by 
one  of  those  agents  who  was  not  the  proper 
agent  to  give  notice  is  not  the  knowledge  of 
the  bank,  and  therefore  cannot  be  set  up  to 
charge  negligence  in  giving  notice.  Goodloe 
v .  Godley,  13  Smed.  &  M.  (Miss.)  233,  51  Am. 
Dec.  159. 

1.  Cashier  Indorsing  His  Own  Note  in  Bank's 
Name. — In  the  absence  of  special  authority,  a 
cashier  cannot  bind  his  bank  by  an  official  in- 
dorsement of  his  individual  note,  and  the 
burden  is  on  the  payee  to  show  the  cashier's 
authority.  West  St.  Louis  Sav.  Bank  v.  Shaw- 
nee County  Bank,  3  Dill.  (U.  S.)  403,  95 
U.  S.  557.  See  the  title  Accommodation 
Paper,  vol.  r,  p.  349. 

Issuing  Certificates  of  Deposit  to  Himself. — Nor 
can  he  bind  his  bank  by  issuing  its  certificates 
of  deposit  to  himself,  since  an  agent  cannot 
represent  both  sides  in  the  same  transaction, 
and  any  one  taking  them  from  him  is  not  a 
bona  fide  holder.  Lee  v.  Smith,  84  Mo.  304, 
54  Am.  Rep.  101.  See  the  title  Agency,  vol. 
i,  p.  1073. 

Bank  President  Certifying  His  Own  Checks. — A 

general  authority  to  the  president  of  a  bank 
to  certify  checks  drawn  upon  it  does  not  ex- 
tend to  checks  drawn  by  himself.  Claflin  v. 
Farmers',  etc.,  Bank,  25  N.  Y.  293. 

President  Applying  Funds  to  Individual  Note. 
— The  president  has  no  implied  authority  to 
apply  the  funds  of  the  bank  to  the  payment  of 
his  individual  note.  Chrystie  v.  Foster,  61 
Fed.  Rep.  551. 

The  Cashier  cannot  Make  a  Loan  to  Himself  of 
the  funds  of  the  bank  under  the  Iowa  statute. 
State  Sav.  Bank  v.  Black,  91  Iowa  490. 

Individual  Transactions  of  Cashier  for  His  Own 
Benefit. — The  cashier  of  a  national  bank  hold- 
ing the  paper  of  a  firm  of  which  the  cashier 
is  a  member  has  no  power  to  bind  the  bank 
by  an  agreement  that  there  shall  be  no  lia- 
bility upon  an  accommodation  note  procured 
by  him  to  be  substituted  for  a  special  purpose 


for  the  indebtedness  of  his  firm.  Allen  v. 
Warren  First  Nat.  Bank,  127  Pa.  St.  51,  14 
Am.  St.  Rep.  829. 

A,  the  cashier  of  a  bank,  procured  a  loan 
for  his  own  individual  use  from  B,  agreeing 
to  transfer  to  B  as  security  therefor  certain 
stock  in  the  bank  which  he,  A,  owned.  A 
gave  to  B  a  certificate  of  stock  in  the  bank  in 
B's  name,  signed  by  the  president  of  the  bank, 
but  which  stated  that  shares  of  stock  were 
transferable  only  upon  the  books  of  the  bank, 
and  on  the  surrender  of  former  certificates. 
A  became  insolvent,  and  never  repaid  the 
money  borrowed.  It  was  held  that  no  cer- 
tificate having  been  surrendered  in  accordance 
with  the  terms  of  transfer  set  out  in  the  cer- 
tificate, and  the  bank  having  neither  ratified 
the  transaction  nor  received  any  benefit  there- 
from, B  was  not  entitled  to  any  remedy 
against  the  bank.  Moores  v.  Citizens'  Nat. 
Bank,  in  U.  S.  156,  15  Fed.  Rep.  141. 

2.  Dodge  v.  Mastin,  17  Fed.  Rep.  660.  See 
also  State  v.  Cadwell,  79  Iowa  432';  Market 
Nat.  Bank  v.  Pacific  Nat.  Bank,  30  Hun  (N. 
Y.)  50;  and  the  title  Insolvency  and  Bank- 
ruptcy. 

"A  bank  is  not  in  contemplation  of  insolvency 
until  the  fact  becomes  reasonably  apparent  to 
its  officers  that  it  will  presently  be  unable 
to  meet  its  obligations,  and  will  be  obliged  to 
suspend  its  ordinary  operations."  Armstrong 
v.  Chemical  Nat.  Bank,  41  Fed.  Rep.  234; 
Roberts  v.  Hill,  24  Fed.  Rep.  571. 

3.  Furber  v.  Stephens,  35  Fed.  Rep.  17; 
Chaffee  v.  Fort,  2  Lans.  (N.  Y.)  81  ;  Anony- 
mous, 67  N.  Y.  598;  Cragie  v.  Hadley,  99  N. 
Y.  131,  52  Am.  Rep.  9;  Sadler  v.  Belcher,  2 
M.  &  Rob.  489;  Whitecomb  v.  Jacob,  1  Salk. 
161,  note;  Trecothick  v.  Austin,  4  Mason 
(U.  S.)  16;  Importers',  etc.,  Bank  v.  Peters 
(Supreme  Ct.),  4  N.  Y.  Supp.  599;  Kip  v. 
State  Bank,  10  Johns.  (N.  Y.)  63;  Dexter  v. 
Stewart,  7  Johns.  Ch.  (N.  Y.)  52. 

4.  See  supra,  this  title,  Deposits.  Somer- 
ville  v.  Beal,  49  Fed.  Rep.  790,  affirmed  in  50 
Fed.  Rep.  647,  5  U.  S.  App.  14;  Wasson  v. 
Hawkins,  59  Fed  Rep.  233;  Martin  v.  Webb, 
no  U.  S.  7;  St.  Louis,  etc.,  R.  Co.  v.  John- 
ston, 133  U.  S.  566;  American  Trust,  etc., 
Bank  v.  Gueder,  etc.,  Mfg.  Co.,  150  111.  336; 
Meridian  First  Nat.  Bank  r'.  Strauss,  66  Miss. 
479,  14  Am.  St.  Rep.  579;  New  York  Brew- 
eries Co.  v.  Higgins,  79  Hun  (N.  Y.)  250; 
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3.  Assignments— Receiverships — National  Banks. — The  winding  up  of  the  busi- 
ness of  national  banks  is  governed  by  the  act  of  Congress,  and  is  treated 
elsewhere  in  this  work.1 

Assignments  for  Benefit  of  Creditors. — Other  banking  concerns  upon  being  found 
to  be  insolvent  may  pass  into  the  hands  of  assignees  for  the  benefit  of  creditors.2 


Parker  v.  Crawford,  3  Tex.  App.  Civ.  Cas., 

5  365. 

Receiving  Deposit  after  Known  Insolvency. — 

In  Wasson  v.  Hawkins,  59  Fed.  Rep.  233, 
money  and  checks  were  deposited  in  a  bank 
known  by  its  president  and  manager  to  be 
hopelessly  insolvent  a  few  minutes  before  the 
hour  of  closing  on  the  last  day  on  which 
the  bank  did  business.  It  was  held  that  the 
title  to  the  deposit  so  made  remained  in  the 
depositor,  the  same  being  charged  -with  a 
trust  in  his  favor,  and  that  he  was  entitled  to 
recover  the  amount  thereof  in  full.  The 
court  said,  by  Baker,  J.:  "The  bank  was  in- 
solvent, and  was  known  by  its  president,  who 
had  sole  management  of  it,  to  be  insolvent. 
The  knowledge  of  the  president  was  the 
knowledge  of  the  bank.  (Martin  v.  Webb, 
no  U.  S.  7;  Manhattan  Bank  v.  Walker,  130 
U.  S.  267.)  It  fraudulently  concealed  its  in- 
solvency from  the  complainant,  who  was 
ignorant  of  it,  and,  believing  it  to  be  solvent, 
he  deposited  in  the  bank  banknotes  and  checks 
to  the  amount  of  two  thousand  one  hundred 
and  forty-six  dollars  and  sixty-four  cents 
within  five  minutes  of  its  final  collapse.  The 
reception  of  the  money  and  checks,  under 
such  circumstances,  was  a  fraud  upon  the 
plaintiff,  and  entitled  him  to  rescind  the 
transaction,  and  recover  back  his  deposit 
from  the  bank.  The  keeping  of  the  bank 
open,  and  the  conducting  of  its  business  in 
the  usual  manner,  constituted  a  representation 
to  its  customers  of  the  solvency  of  the  bank 
upon  which  they  had  the  right  to  rely;  and, 
if  the  bank  was  known  to  be  insolvent  by  the 
officers  who  were  charged  with  its  manage- 
ment, the  concealment  of  that  fact  from  a 
person  about  to  make  a  deposit  would  con- 
stitute a  fraud  upon  him.  The  title  acquired 
by  the  bank  to  the  money  and  checks  de- 
posited under  such  circumstances  would  be 
voidable  at  the  election  of  the  depositor,  who 
could  bring  suit  to  recover  his  deposit  with- 
out any  previous  demand.  The  bank  would 
become  a  trustee  ex  maleficio,  and  would  hold 
the  deposit  for  the  use  of  the  depositor,  and 
subject  to  his  right  of  reclamation." 

Depositor  must  Identify  Securities  or  Their 
Proceeds. — In  Wilson  v.  Coburn,  35  Neb.  530, 
the  rule  is  stated  thus :  The  fact  that  a  bank 
is  insolvent  within  the  knowledge  of  its  offi- 
cers, and  receives  the  money  of  a  depositor 
under  circumstances  which  amount  to  a  fraud 
upon  him,  is  not  of  itself  sufficient  to  entitle 
the  latter  to  preference  from  the  funds  of  the 
bank  in  the  hands  of  an  assignee.  He  may 
follow  the  money  while  he  can  trace  and  dis- 
tinguish it,  or  the  proceeds  thereof,  but  not 
after  it  has  passed  into  the  hands  of  the  as- 
signee, mingled  with  the  other  funds  of  the 
bank.  To  the  same  effect,  see  Matter  of  North 
River  Bank,  60  Hun  (N.  Y.)  91 ;  Atkinson  v. 
Rochester  Printing  Co.  114  N.  Y.  168. 


The  Receiver  may  Decline  to  Ratify  a  contract 
entered  into  by  the  bank  after  insolvency  if 
in  his  judgment  the  execution  of  the  contract 
would  cause  a  loss.  Suydam  v.  New  Bruns- 
wick Bank,  3  N.  J.  Eq.  118. 

Responsibility  of  Officer  Receiving  Deposit  — 
Statute. — In  Missouri  any  bank  officer  who 
receives  deposits  for  his  bank,  or  assents  to 
the  same,  with  knowledge  that  the  bank  is 
insolvent  or  in  failing  circumstances,  is  indi- 
vidually liable  for  such  deposits.  Cummings 
v.  Winn,  89  Mo.  51.  And  is  also  guilty  of 
larceny.  State  v.  Buck,  108  Mo.  622  ;  State  v. 
Buck,  120  Mo.  479. 

In  Menu  York  the  like  transaction  is  de- 
clared a  misdemeanor.  N.  Y.  Penal  Code, 
$  601. 

In  Wisconsin  it  is  made  punishable  by  im- 
prisonment.   Baker  v.  State,  54  Wis.  368. 

1.  See  the  title  National  Banks. 

2.  See  the  title  Assignments  for  the 
Benefit  of  Creditors;  Milliken?'.  Steiner, 
56  Ga.  251;  National  Bank  v.  Shumway,  49 
Kan.  224.  _ 

Right  to  Assign. — In  Garden  City  Banking, 
etc.,  Co.  v.  Geilfuss,  86  Wis.  616,  the  court 
said:  "The  right  of  a  banking  corporation, 
created  and  existing  under  the  general  bank- 
ing law  of  the  state,  to  make  a  valid  assign- 
ment of  all  its  property  and  assets  for  the  pay- 
ment of  its  debts  in  the  manner  and  form  and 
to  the  effect  prescribed  by  the  statute,  was 
very  properly  conceded  by  counsel  who  ar- 
gued in  support  of  the  orders  appealed  from. 
Like  trading,  manufacturing,  and  other  busi- 
ness corporations,  the  Commercial  Bank  had 
an  absolute  right  of  disposition  of  its  property 
and  assets,  as  full  and  ample  as  a  natural  per- 
son, unless  restrained,  expressly  or  by  impli- 
cation, by  the  general  banking  law  or  some 
other  statute  of  the  state.  We  have  not  been 
referred  to,  and  do  not  know  of,  any  limita- 
tion on  the  powers  of  banking  or  other  corpo- 
rations in  this  respect;  and,  as  the  right  of 
private  corporations  in  general  to  make  such 
assignments  has  been  so  universally  rec  g- 
nized  and  supported  in  this  and  other  stairs, 
in  view  of  the  great  increase  of  such  corpora- 
tions of  late  and  the  great  proportion  of  the 
business  of  the  country  conducted  by  them, 
the  question  of  the  right  of  a  banking  or  other 
private  corporation  to  make  such  an  assign- 
ment, if  not  expressly  or  impliedly  forbidden 
by  its  charter  or  other  positive  law,  must  be 
regarded  as  clear  and  undoubted  as  that  of 
a  natural  person.  The  duty  of  a  banking  or 
other  corporation  to  devote  all  of  its  property 
to  the  payment  of  its  debts  stands  upon  the 
same  ground,  and  does  not  differ  from  that  of 
a  natural  person,  and,  in  the  absence  of  any  re- 
striction, is  one  of  the  implied  powers  of  the 
corporation  " 

Directors   may  Assign  without   Consent  of 
Shareholders. — The  directors  of  a  failing  bank 
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Receivers. — The  insolvency  of  a  bank  may  lead  to  the  appointment  of 
receivers,  who  acquire  the  same  title  and  rights  in  its  property  which  the 
bank  possessed  before  the  final  act  of  insolvency.1 

Effect  of  Receivership  on  Corporation. — It  has  been  held  that  the  appointment  of  a 
receiver  operates  as  a  virtual  dissolution  of  the  corporation,2  although  it  would 
seem  that  the  effect  would  be  rather  a  mere  suspension  of  the  corporate 
rights  until  the  adjustment  of  its  indebtedness.3 

4.  Assets — What  is  included  in  the  Term  Assets. — The  property  of  the  bank  con- 
stituting its  assets  comprises  its  franchise,  the  capital  invested,  the  undivided 
surplus  earnings,  and  such  other  property,  real  or  personal,  as  its  charter  permits 


may,  in  good  faith,  make  a  general  assignment 
of  its  assets  for  the  benefit  of  creditors  with- 
out first  procuring  the  consent  of  its  share- 
holders. Descombes  v.  Wood,  91  Mo.  196, 
60  Am.  Rep.  239. 

Assignments  by  Banks. — The  City  Bank  of 
New  Orleans,  three  days  before  the  expira- 
tion of  its  charter,  in  good  faith,  sold  and 
transferred  all  its  banking  assets,  by  assign- 
ment, to  the  Louisiana  State  Bank,  in  consid- 
eration of  an  undertaking  by  the  latter  bank 
to  discharge  all  the  liabilities  of  the  former, 
which  were  warranted  not  to  exceed  a  speci- 
fied amount.  It  was  held  that  this  transac- 
tion was  within  the  corporate  powers  of  the 
contracting  parties,  and  that  the  Louisiana 
State  Bank  thereby  became  an  assignee,  with- 
in the  meaning  of  the  statutes  of  Ohio,  com- 
petent to  prosecute  an  action  in  the  name  of 
the  City  Bank  of  New  Orleans.  Stetson  v. 
City  Bank,  12  Ohio  St.  577. 

An  assignment  of  the  property  and  effects 
of  a  bank  to  a  trustee  appointed  under  the 
Mississippi  statute  of  1843  vests  in  the  trus- 
tee the  legal  title  to  such  property  only  of 
which  the  bank  had  the  beneficial  interest. 
Such  assignment  does  not  pass  a  naked  legal 
title  to  the  trustee.  Where,  before  the  assign- 
ment to  the  trustee,  the  bank  had  transferred 
to  a  third  person,  without  indorsement,  a 
note  payable  to  the  bank,  it  was  held  that  an 
action  would  not  lie  in  the  name  of  the  trus- 
tee upon  such  note.  Bacon  v.  Cohea,  12 
Smed.  &  M.  (Miss.)  516. 

An  assignment  by  a  bank  of  its  property  to 
trustees,  under  the  statutes  of  Mississippi,  is 
not  a  dissolution  of  the  corporation  or  a  sur- 
render of  its  franchises ;  but  though  such  an 
assignment,  if  fair,  will  be  sustained,  and  will 
not  be  held  a  misuser,  so  as  to  work  a  forfei- 
ture of  its  charter,  yet  if  it  places  the  bank 
in  a  position  where  it  cannot  comply  with  the 
terms  of  its  charter,  or  fulfil  its  purposes,  it 
may  work  a  forfeiture  for  nonuser.  State  v. 
Commercial  Bank,  13  Smed.  &  M.  (Miss.) 
569,  53  Am.  Dec.  106. 

By  the  Virginia  assignment  law  of  Febru- 
ary 12,  1866,  governing  insolvent  banking 
corporations,  all  preferences  are  prohibited, 
and  all  creditors  not  having  specific  liens  are 
placed  upon  the  same  pro  rata  footing.  This 
equality  cannot  be  defeated  by  a  note  holder's 
offsetting  his  notes  against  a  judgment  re- 
covered against  him  by  the  bank,  which  the 
assignee  holds,  and  is  collecting  as  assets. 
Exchange  Bank  v.  Knox,  19  Gratt.  (Va.)  739. 

Where  a  bank  becomes  insolvent,  and  as- 
3  C.  of  L. — 54  j 


signs  so  much  of  its  property  to  trustees  for 
payment  of  its  debts  as  to  prevent  its  resum- 
ing banking  business,  it  is  equivalent  to  a 
surrender  of  its  corporate  rights,  such  act  de- 
stroying the  end  and  object  for  which  the  bank 
was  instituted.  People  v.  Hudson  Bank,  6 
Cow.  (N.  Y.)  217. 

1.  See  Talmage  v.  Pell,  9  Paige  (N.  Y.) 
410.    See  the  title  Receivers. 

Title  of  Receivers. — Receivers  for  the  pur- 
pose of  closing  its  concerns  have  no  rights 
superior  to  those  which  the  bank  would  have 
had  if  the  management  of  its  affairs  had  con- 
tinued with  its  directors ;  and  the  liabilities 
of  third  parties  are  not  changed  by  their  ap- 
pointment.   Lincoln  v.  Fitch,  42  Me.  456. 

A  receiver  appointed  for  a  bank  has  no 
greater  right  on  notes  to  the  bank  than  the 
bank  itself  would  have  had.  Such  receiver, 
though  a  trustee  for  creditors,  yet  has  not  the 
rights  of  a  bona  fde  purchaser  of  such  notes. 
Lyons  Bank  v.  Demmon,  Hill  &  D.  Supp. 
(N.  Y.)  398. 

Appointment  of  Receivers.  —  As  to  the  ap- 
pointment of  receivers  for  banking  companies, 
see  Matter  of  Empire  City  Bank,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  498;  State  v.  New  Eng- 
land Bank,  55  Minn.  141. 

A  receiver  will  not  be  appointed  where  the 
applicant  has  an  adequate  legal  remedy. 
Parmly  v.  Tenth  Ward  Bank,  3  Edw.  Ch. 
(N.  Y.)  395.    See  the  title  Receivers. 

Who  may  Be  Appointed. — An  officer  of  the 
bank  is  not  a  proper  person  to  be  appointed 
receiver.  Atty.-Gen.  v.  Columbia  Bank,  I 
Paige  (N.  Y.)  511.  Nor  is  a  stockholder. 
Wiswell  v.  Starr,  48  Me.  401. 

Liability  of  Receiver. — A  receiver  holding 
bank  assets  as  a  trustee  is  liable  for  any  loss 
occurring  where  he  has  mingled  the  moneys 
with  his  own,  or  allowed  them  to  pass  beyond 
his  control,  or  used  them  for  personal  gain. 
High  on  Receivers,  §  274,  274a. 

2.  Sanford  v.  Kentucky  Trust  Co.  Bank,  1 
Mete.  (Ky.)  106. 

3.  See  Jones  v.  Leadville  Bank,  10  Colo. 
464;  City  Ins.  Co.  v.  Commercial  Bank,  68 
111.  34S;'Huguenot  Nat.  Bank  Studwell,  6 
Daly  (N.  Y.)  13;  Davenport  v.  City  Bank,  9 
Paige  (N.  Y.)  12;  Dewey  v.  St.  Albans  Trust 
Co.,  56  Vt.  476,  48  Am.  Rep.  803. 

A  national  banking  association  does  not 
lose  its  corporate  existence  by  mere  default 
in  paying  its  circulating  notes  and  upon  the 
mere  appointment  of  a  receiver.  Bethel 
Bank  v.  Pahquioque  Bank,  14  Wall.  (U.  S.) 
383- 
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it  to  have,1  including  all  general  deposits.2 

stock  a  Trust  Fund  for  Creditors. — The  capital  stock  is  a  trust  fund  for  the  payment 
of  the  note  holders  and  creditors  of  the  bank,3  and  nothing  is  to  be  paid  to 
the  stockholders  until  all  the  debts  are  paid.4 

5.  Forfeiture — Suspension  of  Payments. — In  some  states  the  suspension  of  specie 
payments  has,  under  the  provisions  of  the  charter  under  which  the  bank  is 
operating,  been  held  to  work  a  forfeiture  of  the  charter.5 

violations  of  Charter. — Other  acts  done  in  violation  of  the  obligations  created 
by  its  charter  may  operate  in  the  same  way,  or  may  furnish  the  state  ground 
for  exacting  a  forfeiture  by  means  of  quo  warranto  procedure.6 

Revival  of  Franchise  after  Forfeiture. — The  forfeiture  of  the  banking  franchise  by 
some  breach  of  charter  obligations  does  not  necessarily  prevent  a  subsequent 
revival  of  the  franchise  through  judicial  intervention.'7 


1.  Dabney  v.  State  Bank,  3  S.  Car.  124. 
See  also  the  title  Assignments  for  the 
Benefit  of  Creditors. 

2.  Hawes  v.  Blackwell,  107  N.  Car.  196,  22 
Am.  St.  Rep.  870. 

3.  Wood  v.  Dummer,  3  Mason  (U.  S.)  308; 
Schlev  v.  Dixon,  24  Ga.  273,  71  Am.  Dec. 
121;  King  v.  Elliott,  5  Smed.  &  M.  (Miss.) 
428;  Lamb  v.  Pannell,  28  W.  Va.  666. 

4.  Rights  of  Stockholders  Postponed  to  Cred- 
itors.— Hollister  v.  Hollister  Bank,  2  Abb. 
App.  Dec.  (N.  Y.)  367.  Even  though  the 
state  itself  be  a  stockholder.  Dabney  v.  State 
Bank,  3  S.  Car.  124;  Barings  v.  Dabney,  19 
Wall.  (U.  S.)  1. 

Paying  Stock  to  Receiver  after  Insolvency — 
Liability  of  Director — The  receivers  of  a  bank 
may  maintain  an  action  in  the  name  of  the 
bank  against  one  of  its  directors  for  the  pen- 
alty incurred  by  paying  out  a  portion  of  the 
capital  stock  to  a  stockholder,  though  it  ap- 
pear on  the  pleadings  that  the  bank  had  been 
insolvent  for  a  year,  had  during  that  time 
neglected  to  redeem  its  bills,  and  had  sus- 
pended its  ordinary  business.  Niagara  Bank 
v.  Johnson,  8  Wend.  (N.  Y.)  645. 

6.  Vincennes  Bank  v.  State,  1  Blackf. 
(Ind.)  270,  12  Am.  Dec.  234;  Commercial 
Bank  v.  State,  6  Smed.  &  M.  (Miss.)  599; 
Planters'  Bank  v.  State,  7  Smed.  &  M.  (Miss.) 
163;  State  v.  State  Bank,  1  Spears  L.  (S. 
Car.)  443;  State  v.  Charleston  Bank,  2  Mc- 
Mull.  (S.  Car.)  439,  39  Am.  Dec.  135;  Town- 
sends  v.  Racine  Bank,  7  Wis.  185.  But  corn- 
fare  Bethel  Bank  v.  Pahquioque  Bank,  14 
Wall.  (U.  S.)  383  ;  State  v.  Tombeckbee  Bank, 
2  Stew.  (Ala.)  30;  State  v.  Louisiana  Sav. 
Co.,  12  La.  Ann.  568;  People  v.  Washington, 
etc.,  Bank,  6  Cow.  (N.  Y.)  7X1  \  People  v. 
Hudson  Bank,  6  Cow.  (N.  Y.)  217:  State  v. 
Commercial  Bank,  10  Ohio  535.  The  effect 
of  a  suspension  of  payment  depends,  as  an 
examination  of  the  cases  will  show,  upon  the 
provisions  of  the  charter  or  the  laws  under 
which  the  bank  operates. 

6.  Loaning  Money  to  Directors.  —  The  act  in- 
corporating a  bank  prohibited  the  directors 
from  making  loans  or  discounts  to  the  direct- 
ors to  an  amount  exceeding,  in  the  aggregate, 
one-third  of  the  capital  stock  of  the  bank.  It 
was  held  that  the  term  "  directors  "  was  used 
for  the  corporation  itself,  and  that,  upon  the 
violation  of  this  provision  in  the  act  of  cor- 


poration, the  court  had  power  to  decree  a 
dissolution  of  the  corporation.  Bank  Com'rs 
v.  Buffalo  Bank,  6  Paige  (N.  Y.)  497. 

A  loan  knowingly  made  by  a  bank  for  the 
benefit  of  a  director,  is  a  loan  to  the  director 
within  a  statute  provision  prohibiting  loans  to 
the  officers  of  the  bank  beyond  a  certain 
amount,  though  the  name  of  such  director 
does  not  appear  upon  the  paper  discounted, 
and  though  he  has  not  guaranteed  the  pay- 
ment. Bank  Com'rs  v.  Buffalo  Bank,  6  Paige 
(N.  Y.)  497.  See  also  Vincennes  Bank  v. 
State,  1  Blackf.  (Ind.)  270,  12  Am.  Dec.  234. 

Other  Violations  of  Charter  Creating  For- 
feiture.— Where  one  bank  received  from  an- 
other bank  the  bills  of  that  bank  in  exchange 
for  its  own,  it  was  held  that  the  charter  of  the 
bank  was  forfeited  under  the  statute,  though 
the  officers  swore  that  they  had  no  intention  of 
violating  the  statute.  Bank  Com'rs  v.  Buffalo 
Bank,  6' Paige  (N.  Y.)  497. 

Where  the  cashier  of  a  bank  neglected  to 
pay  a  draft  for  which  the  bank  was  undoubt- 
edly liable,  on  the  supposition  that  the  pay- 
ment was  provided  for  elsewhere,  and  the 
business  of  the  bank  was  continued  for  more 
than  ten  days  afterwards,  the  draft  remaining 
unpaid,  it  was  held  that  the  charter  of  the  bank 
was  forfeited  under  a  provision  in  the  act 
of  incorporation  to  that  effect,  though  the 
officers  continuing  the  business  supposed  the 
draft  paid.  Bank  Com'rs  v.  Buffalo  Bank,  6 
Paige  (N.  Y.)497- 

But  a  mere  refusal  to  pay  a  note  or  other 
evidence  of  debt  issued  by  the  bank,  when  the 
officers  have  probable  cause  for  believing  that 
the  debt  is  not  due  from  the  bank,  would  in 
no  case  work  a  forfeiture  of  the  charter. 
Bank  Com'rs  v.  Buffalo  Bank,  6  Paige  (N. 
Y.)  497- 

For  Further  Treatment  of  this  branch  of  the 

subject,  see  the  title  Ultra  Vires. 

7.  Where  a  bank  had  forfeited  its  corporate 
franchise  by  a  violation  of  the  act  of  incor- 
poration, the  court,  being  satisfied  of  the  in- 
tegrity of  the  officers,  that  the  institution 
could  go  on  without  danger  to  the  creditors 
or  the  public,  and  that  the  suspension  of  the 
operations  of  the  bank  would  cause  great 
public  inconvenience,  permitted  the  bank  to 
go  on,  notwithstanding  the  forfeiture.  Bank 
Com'rs  v.  Buffalo  Bank,  6  Paige  (N.  Y.) 
497- 
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Definitions.  BAPTISMAL  REGISTER  OR  CERTIFICATE— BAR.  Definitions. 


Forfeiture  Available  to  state  Only. — Only  the  state  can  require  the  surrender  of 
the  corporate  franchise.  Collateral  proceedings  are  not  to  be  resorted  to  for 
this  purpose,  nor  actions  by  citizens.1 

BAPTISMAL  REGISTER  OR  CERTIFICATE.— As  evidence  of  pedigree,  see 
the  titles  PEDIGREE;  BASTARDY. 

BAR.  (See  also  Barroom.) — This  word  has  several  meanings.  At  law, 
its  most  common  meanings  are  derived  from  a  reference  to  the  railing  which 
incloses  the  place  which  counsel  occupy  in  courts  of  justice.4  In  pleading,  a 
special  plea  constituting  a  sufficient  answer  to  an  action  at  law  is  denominated 
a  plea  in  bar.3  The  word  has  also  received  interpretation  as  used  in  common 
language.4 


1.  Grand  Gulf  Bank  v.  Archer,  8  Smed.  & 
M.  (Miss.)  151;  State  Bank  v.  Snelling,  35 
Mo.  190;  Irvine  v.  Lumbermen's  Bank,  2  W. 
&  S.  (Pa.)  190;  Spahr  v.  Farmers'  Bank,  94 
Pa.  St.  434.  See  the  titles  Corporations  ; 
Franchise. 

2.  Hence  the  expressions  "at  bar,"  "call 
to  the  bar,"  "  admitted  to  the  bar,"  to  denote 
the  court  itself  and  the  operation  of  being 
admitted  to  practice  therein.  R.  &  L.  Law 
Diet.,  sab  voce.  The  members  of  the  legal 
profession  collectively  are  figuratively  called 
"  the  bar,"  from  the  place  which  they  usually 
occupy  in  court.  Burrill's  Law  Diet.,  sub 
voce.  So  also  a  case  "at  bar"  is  a  case  pres- 
ently before  the  court ;  a  case  under  argu- 
ment. 

3.  Plea  In  Bar.  (See  also  Encyc.  of  Plead- 
ing and  Practice,  title  Pleas.) — In  the  old 
books  bar  frequently  means  a  "  plea  in  bar," 
and  is  so  called  "because  it  barreth  the  plain- 
tiff of  his  action."    Co.  Litt.  303^. 

A  bar,  in  a  legal  sense,,  is  a  plea  or  peremp- 
tory exception  of  a  defendant,  sufficient  to 
destroy  the  plaintiff's  action.  Norton  v. 
Winter,  1  Oregon  47. 

Where  a  New  Jersey  statute  defined  a 
"plea  in  bar"  as  a  "plea  that  the  action  is 
illegal,"  this  was  held  to  limit  the  general  con- 
struction given  to  it  in  the  books  of  English 
practice,  and  not  to  include  the  "  general 
issue."    Austin  v.  Nelson,  6  N  J.  L.  381. 

Action  against  Several  Defendants. — A  statute 
provided  that  though  the  plaintiff  might  be 
barred  as  to  one  or  more  of  the  defendants, 
yet  he  might  recover  against  another.  The 
court  held  that  by  barred  was  meant  acquitted 
or  discharged,  and  that  the  term  was  not  to  be 
confined  to  a  defense  personal  to  one  of  the 
defendants.  Choen  v.  Guthrie,  15  W.  Va. 
106,  citing-  Bush  v.  Campbell,  26  Gratt.  (Va.) 
43°- 

Erroneous  Instruction. — In  an  action  for 
medical  services  the  evidence  tended  to  show 
that  the  services  had  been  rendered  gratui- 
tously, and  that  the  plaintiff  afterwards  dis- 
tinctly gave  up  all  claim  to  compensation, 
and  suffered  the  defendant  to  leave  the  neigh- 
borhood under  the  impression  that  nothing 
was  or  would  be  demanded.  Upon  this  evi- 
dence the  trial  court  instructed:  "It  will  bar 
the  plaintiff's  recovery  in  this  suit."  This 
was  held  error.  The  appellate  court  said : 
"  A  bar  is  a  peremptory  legal  exception  to  a 
demand.    The  mere  use  of  the  words  attrib- 


uted by  the  witnesses  to  the  plaintiff  would 
not  bar  his  recovery  in  the  proper  sense  of 
the  word.  It  was  still  a  question  for  the  jury 
to  determine  whether  there  was  a  contract 
between  the  parties,  and  what  were  the  terms 
of  it,  and  it  was  for  them  to  put  a  construc- 
tion on  the  language  used.  For  this  reason 
we  are  compelled  to  reverse  the  judgment, 
though  it  seems  to  be  right  enough  on  the 
merits  of  the  case."  Huston  -'.  Barstow,  19 
Pa.  St.  169. 

4.  Boundaries  Crossing  the  Bar.  (See  gener- 
ally the  title  Boundaries.) — A  boundary  was 
described  as  "crossing  the  bar"  equidistant 
between  two  islands.  It  was  held  that "  cross- 
ing the  bar"  meant  passing  clear  across  the 
entire  width  of  the  bar  on  the  line  of  low  water. 
Bremen  v.  Bristol,  66  Me.  354,  citing  Grant 
v.  Black,  53  Me.  377;  Bethel  v.  Albany,  65 
Me.  200;  Hovey  v.  Sawyer,  5  Allen  (Mass.) 
554- 

Barkeeper — Wages — Preference.  (See  Bar- 
room.)— The  wages  of  a  barkeeper  in  a  tavern 
are  to  be  considered  as  servant's  wages,  and 
are  entitled  to  a  preference  as  such  under  the 
Pennsylvania  Intestate  Act  of  19th  April, 
1794.    Boniface  v.  Scott,  3  S.  &  R.  (Pa.)  351. 

Bar  Iron — Insurance. — Under  a  policy  on  all 
iron,  effected  on  eight  hundred  and  eight 
bundles  of  rods,  which  provided  that  the  in- 
surer should  not  be  liable  for  any  partial  loss  on 
bar  iron,  the  court  held  that  the  question  was 
for  the  jury  whether  bundles  of  rods  are  bar 
iron,  saying  :  "  Bar  iron  is  a  term  of  trade,  in- 
cluding, it  may  be,  what  those  out  of  the  trade 
would  not  deem  to  be  '  bars  of  iron,'  and  ex- 
cluding, it  may  be,  what  they  would.  At  all 
events,  this  is  a  question  of  fact,  and  as  such 
could  not  properly  be  decided  by  the  court. 
If,  as  terms  of  trade,  lbar  iron  '  and  '  bundles 
of  rods'  meant,  in  general,  different  forms  of 
iron,  it  was  certainly  not  for  the  court  to  say 
that  in  the  clause  in  question  the  one  never- 
theless included  the  other,  because  it  was 
within  the  same  reason.  The  court,  as  a  mat- 
ter of  law,  cannot  know  that  they  are  within 
the  same  reason;  and  if  the  judge  did,  as  a 
matter  of  fact,  he  must  nevertheless  leave  it 
to  the  jury."  Evans  v.  Commercial  Mut. 
Ins.  Co.,  6"R.  I.  53. 

Act  of  Congress — Bar  Iron — Iron  in  Bars. — 
In  U.  S.  v.  Sarchet,  Gilp.  (U.  S.)  292,  the 
Court  said  :  "  By  bar  iron,  are  we  to  understand 
a  particular  description  of  iron;  in  a  certain 
state  of  manufacture  ;  iron  of  a  certain  quality, 
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Definitions. 


BARBAROUS. — As  to  cruel  and  barbarous  treatment  constituting  a  ground 

for  divorce,  see  the  title  Divorce. 

BARBED  WIRE. — See  the  title  FENCES. 
BARBER.— See  the  title  SUNDAY. 

BARE. — Mere;  unaccompanied;  naked;  nothing  more.1 

BARGAIN.  (See  also  the  titles  Contracts  ;  Sales  ;  VENDOR  AND  PUR- 
CHASER.)— "  Bargain  "  means  an  agreement  between  persons  concerning  the 
loan,  exchange,  or  sale  of  property.2  More  technically,  a  bargain  is  a  mutual 
contract  or  agreement  between  two  parties,  the  one  to  sell  goods  or  lands,  and 
the  other  to  buy  them.3 


kind,  and  character?  Should  you  be  told  that 
an  article  was  made  of  bar  iron,  would  you 
understand  that  it  was  made  of  iron  of  a  cer- 
tain character  and  quality,  as  distinguished 
from  pig  iron,  from  bloom  iron,  from  cast  iron, 
without  any  reference  to  the  shape,  size,  or 
length  of  the  bar  or  piece  of  iron  from  which 
it  was  made?  On  the  other  hand,  should  one 
speak  of  a  bar  of  iron,  or  of  iron  in  bars, 
would  you  not  suppose  he  had  reference  to 
their  form,  shape,  size,  and  length  ?  It  has 
been  proved  that  ploughshares  and  sickles,  or 
other  articles  of  manufacture,  are  properly 
called  bar  iron ;  they  are  bought  and  sold  by 
that  name  ;  but  could  we  say  that  they  are  bars 
of  iron,  or  iron  in  bars?  *  *  *  If,  then,  the 
terms  'iron  in  bars,'  and  'bar  iron,'  in  truth, 
in  their  common  and  proper  understanding, 
as  they  are  taken  by  commercial  usage,  do 
mean  and  intend  the  same  thing,  I  would 
understand  them  also  to  mean  the  same  de- 
scription of  iron,  the  same  article  of  merchan- 
dise, in  the  act  of  Congress.  If,  on  the  other 
hand,  they  have  different  significations,  the 
one  meaning  merely  the  quality  of  the  iron, 
and  the  other  iron  of  the  same  quality  in  a 
particular  form,  we  must  so  understand  the  act 
of  Congress  ;  we  must  presume  that  Congress 
understood  the  language  they  have  adopted  as 
it  is  properly  and  commercially  used  and 
understood ;  and  therefore  that  when  they 
changed  their  expressions  from  '  iron  in  bars 
or  bolts'  to  'bar  and  bolt  iron,'  they  intended 
also  the  change  of  description  imputed  by  the 
change  of  expression." 

1.  Bare  Trustee. — Jessel,  M.  R.,  after  com- 
menting on  the  opinions  as  to  the  meaning  of 
the  words  "  bare  trustee  "  in  the  English  Land 
Transfer  Act,  expressed  by  Messrs.  Dart  and 
Barber  in  their  book  (5th  ed.  517),  and  by 
Vice-Chancellor  Hall  in  Christie  v.  Oving- 
ton,  1  Ch.  Div.  279,  said  that  his  own  conclu- 
sion on  the  meaning  of  the  expression  was 
different.  He  should  have  thought  from  the 
analogy  of  the  Bankruptcy  Act  that  the  term 
"bare  trustee"  meant  a  trustee  without  a 
beneficial  interest.  Whether  trustees  who  had 
active  duties  to  perform  were  or  were  not 
"  bam  trustees  "  it  was  unnecessary  to  decide  ; 
but  his  lordship  was  clear  in  his  opinion  that 
a  trustee  who  had  a  beneficial  interest  was  not 
a  "bare  trustee"  within  the  meaning  of  the 
act.  The  case  under  consideration  was  one 
of  an  unpaid  vendor,  who  was  not  bound  to 
convey  until  he  had  been  paid  the  purchase 
money,  and  who  had  a  lien  on  the  estate  for 
that  money.  It  was  held  that  such  a  man 
could  not  be  properly  described  as  a  "bare 


trustee"  within  section 48  of  the  Land  Trans- 
fer Act,  1875.  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  9  Ch.  Div.  582,  27  Wkly. 
Reporter  283. 

The  opinion  of  Messrs.  Dart  and  Barber 
referred  to  above  is  as  follows  :  "  The  act  does 
not  define  what  is  meant  by  a  '  bare  trustee ' 
in  5  and  6  of  the  37  and  38  Vict.,  c.  78],  and 
the  term  is  generally  considered  to  be  am- 
biguous ;  but  it  will  probably  be  held  to  mean 
a  trustee  to  whose  office  no  duties  were  orig- 
inally attached,  or  who,  although  such  duties 
were  originally  attached  to  his  office,  would, 
on  the  requisition  of  his  cestuis  que  trust,  be' 
compellable  in  equity  to  convey  the  estate  to 
them  or  by  their  direction,  and  has  been  re- 
quested by  them  so  to  convey  it."  Dart  on 
Vendors  and  Purchasers  (5th  ed.)  517. 

The  opinion  of  Vice-Chancellor  Hall  cited 
above  is  as  follows  :  "  Where  there  is  a  trustee 
whose  trust  is  to  convey,  and  the  time  has 
arrived  for  a  conveyance  by  him,  he  is,  I  think, 
a  'bare  trustee,'  whether  considered  in  ref- 
erence to  the  Vendor  and  Purchaser  Act, 
1874,  §  5,  or  in  reference  to  the  Land  Transfer 
Act,  1875,  §  48-"  Christie  v.  Ovington,  1  Ch. 
Div.  279,  24  W.  R.  204.  See  also  the  title 
Trusts  and  Trustees. 

Bare,  Naked  Lie.  (See  also  the  titles  Deceit  ; 
Fraud.) — In  a  case  in  which  the  court  held 
that  a  false  affirmation  made  by  the  defendant 
with  intent  to  defraud  the  plaintiff,  whereby 
the  plaintiff  received  damage,  was  ground  for 
an  action  upon  the  case  in  the  nature  of  de- 
ceit, Judge  Buller  said  :  "  But  it  is  contended 
that  this  was  a  '  bare,  naked  lie  ; '  that,  as  no  col- 
lusion *  *  *  is  charged,  it  does  not  amount  to  a 
fraud  ;  and  if  there  were  any  fraud  the  nature 
of  it  is  not  stated.  And  it  was  supposed  by  the 
counsel  who  originally  made  the  motion  [in 
arrest  of  judgment]  that  no  action  could  be 
maintained,  unless  the  defendant  who  made 
this  false  assertion  had  an  interest  in  so  do- 
ing. I  agree  that  an  action  cannot  be  sup- 
ported for  telling  a  '  bare,  naked  lie  ;'  but  that 
I  define  to  be  saying  a  thing  which  is  false, 
knowing  or  not  knowing  it  to  be  so,  and  with- 
out any  design  to  injure,  cheat,  or  deceive  an- 
other person."    Pasley  v.  Freeman,  3  T.  R.  56. 

2.  Grand  Gulf  Bank  v.  Archer,  8  Smed.  & 
M.  (Miss.)  192. 

3.  Packard  v.  Richardson,  17  Mass.  122; 
Hunt  v.  Adams,  5  Mass.  360. 

Mutuality — Agreement  and  Bargain.  (Sec-  gen 
erally  Agreement,  vol.  2,  p.  16.)  Packard 
v.  Richardson,  17  Mass.  131.    See  also  Sage 
v.  Wilcox,  6  Conn.  91. 

Same — Not  Necessarily  a  Contract. — But  in 
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BARGE.    (See  also  the  title  Ships 

Pigg  Vi  Corder,  12  Leigh  (Va.)  81,  it  is  said 
that  the  word  bargain  in  familiar  use  does 
not  always  mean  a  technical  contract. 

Usury.  (See  also  the  title  Usury.) — A  stat- 
ute provided  that  no  person  should  take, 
directly  or  indirectly,  "  for  any  contract,  bond, 
or  note  for  the  payment  of  money  founded  on 
any  bargain,  sale,  or  loan  of  wares  and  mer- 
chandise," etc.,  interest  at  a  rate  of  more 
than  eight  per  cent.  It  was  held  that  the 
word  bargain  had  exclusive  relation  to  wares 
and  merchandise  and  not  to  money,  and  that 
the  section  had  no  relation  to  contracts 
founded  upon  a  bare  loan  of  money.  Grand 
Gulf  Bank  v.  Archer,  8  Smed.  &  M.  (Miss.) 
192. 

Statute  of  Frauds — Bargain  and  Agreement 
Distinguished. — See  also  Agreed,  vol.  2,  p.  14; 
Agreement,  vol.  2,  p.  17.  And  for  a  full 
exposition  of  the  question  whether  or  not  the 
memorandum  should  state  the  consideration, 
see  the  title  Frauds,  Statute  of. 

In  Egerton  t».  Mathews,  6  East  307,  it  was 
neld  that  the  term  bargain,  as  used  in  the 
clause  of  the  statute  of  frauds  providing  that 
no  contract  for  the  sale  of  any  goods  shall 
be  allowed  to  be  good  except  the  buyer  shall 
accept,  etc.,  or  give  something  in  earnest  to 
bind  the  bargain,  did  not  require  the  consider- 
ation of  a  sale  to  be  stated,  Ellenborough,  C. 
J.,  observing  that  the  words  of  the  statute 
were  satisfied  if  there  was  some  note  or  memo- 
randum in  writing  of  the  bat-gain  signed  by 
the  parties  to  be  charged  by  such  contract. 
This  case  was  distinguished  from  Wain  v. 
Warlters,  5  East  10,  which  held,  under  the 
fourth  clause  of  the  same  statute,  provid- 
ing that  no  person  can  be  charged  upon  any 
promise  to  pay  the  debt  of  another,  "  unless 
the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,"  that  the  consid- 
eration must  be  stated,  it  being  said  that 
"agreement"  included  the  consideration, 
whereas  bargain  did  not. 

The  Difficulty  of  Reconciling  These  Two  Cases 
has  not  been  allowed  to  pass  in  silence.  Thus 
in  a  Massachusetts  case  Chief  Justice  Parsons 
says:  "  These  two  decisions  are  not  easily  to 
oe  reconciled.  A  bargain  is  a  contract  or 
agreement  between  two  parties,  the  one  to 
sell  goods  or  lands,  and  the  other  to  buy  them. 
A  contract  of  this  sort  is  void  in  law,  unless 
made  on  sufficientr:onsideration.  And  the  con- 
sideration of  a  bargain  seems  to  be  as  necessary 
a  part  of  it  as  of  any  other  contract  or  agree- 
ment; and  there  is  the  same  danger  of  per- 
jury in  proving  the  consideration  of  a  bargain 
by  parol  as  of  any  other  agreement.  But  if 
the  word  '  agreement '  may  be  understood  in 
the  popular  sense,  as  intending  the  undertak- 
ing of  the  party  charged,  and  os  not  necessari- 
ly including  the  consideration  for  it,  we  may 
approve  of  the  decision  in  the  latter  case, 
while  we  may  doubt  as  to  the  former  case." 
Hunt  v.  Adams,  5  Mass.  358. 

In  commenting  on  these  cases  Parker,  C.  J., 
said  :  "  If  the  word  '  agreement '  imports  a 
mutual  act  of  two  parties,  surely  the  word 
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bargain  is  not  less  significative  of  the  consent 
of  two.  In  a  popular  sense,  the  former  word 
is  frequently  used  as  declaring  the  engage- 
ment of  one  only.  A  man  may  agree  to  pay 
money,  or  to  perform  some  other  act ;  and  the 
word  is  then  used  synonymously  with  'prom- 
ise' or  'engage.'  But  the  word  bargain  is 
seldom  used  unless  to  express  a  mutual  con- 
tract or  undertaking.  If,  then,  the  technical 
meaning  of  the  word  '  agreement '  made  it 
necessary  to  insert  the  consideration  in  a  col- 
lateral promise  to  pay,  why  not  the  word  bar- 
gain also,  as  Lord  Ellenborough  at  first  sup- 
posed ?  But  the  court,  Lord  Ellenborough 
consenting,  overruled  the  decision  at  nisi 
prius,  and  decided  that  a  contract  for  the  sale 
of  goods  was  valid  without  any  consideration 
expressed  in  the  contract."  Packard  v.  Rich- 
ardson, 17  Mass.  131,  9  Am.  Dec.  123.  Here 
it  was  held  that  a  promise  to  answer  for  the 
debt  of  another  need  not  state  the  considera- 
tion. 

So  in  a  Connecticut  case  Hosmer,  C.  J., 
after  discussing  at  large  the  meaning  of  the 
word  "agreement,"  says:  "In  the  case  of 
Egerton  v.  Mathews,  6  East  307,  it  became 
necessary  to  fix  the  meaning  of  the  term  bar- 
gain in  the  seventeenth  section  of  the  statute 
of  frauds;  and,  with  Lord  Ellenborough  at 
their  head,  the  court  determined  that  this 
word  was  not  coextensive  with  '  agreement,' 
and  that  the  consideration  of  the  contract 
need  not  be  in  writing.  To  this  opinion  I 
cannot  accede.  The  word  bargain  is  equiva- 
lent to  the  expression  'mutual  agreement;' 
and  if  I  were  disposed  to  make  a  diversity  of 
signification  between  the  two  words  under 
consideration  I  should  be  inclined  to  sav  that 
the  term  bargain  more  prominently  brings 
into  view  the  mutuality  of  contract  between 
parties  than  the  word  'agreement.'  If  the 
determination  in  Egerton  v.  Mathews,  6  East 
307,  was  right,  I  am  persuaded  that  the  deci- 
sion inWain  -'.Warlters,  5  East  10, was  wrong." 
Sage  v.  Wilcox,  6  Conn.  91.  But  see  Ide  v. 
Stanton,  15  Vt.  692. 

Corrupt  Bargain. — On  a  petition  that  the  ap- 
plicant might  be  substituted  as  petitioner  for 
the  petitioners  in  each  of  two  election  cases, 
and  that  the  deposit  made  in  each  case  might 
remain  "  as  securitv "  for  any  costs  that 
might  be  incurred  by  him,  as  directed  by  the 
English  Controverted  Elections  Act  of  1874, 
§  54,  and  c.  10,  §  2,  of  the  Act  of  1875, 
supported  by  affidavits  that  the  petitioners 
were  about  to  withdraw  by  reason  of  a  cor- 
rupt bargain  or  consideration,  which  affidavits 
were  denied  by  the  affidavits  of  the  petitioners 
in  answer,  the  court,  by  Wilson,  C.  J.,  said: 
"  Upon  the  facts  stated  in  the  affidavits  filed 
on  behalf  of  the  parties  who  showed  cause  to 
the  rule  that  the  parties  made  an  agreement 
by  which  the  petitions  '  shall  be  allowed  to 
lapse,'  each  petitioner  withdrawing  the 
charges  by  him  respectively  preferred  was  an 
illegal  bargain.  *  *  *  They  were  public  prose- 
cutions, not  private  suits,  and  the  parties, 
after  originating  them  on  behalf  of  the  public, 
have  no  longer  any  personal  control  over 
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their  final  settlement.  In  law,  whatever  the 
motives  or  intentions  of  the  parties  may  have 
been,  such  a  bargain  would  be  esteemed  a 
•corrupt  bargain.'  But  that  is  not  all  which 
wc  would  have  to  consider.  The  statute  does 
not  say  that  any  agreement  to  compound  or 
withdraw  from  an  election  petition  shall,  for 
the  purpose  of  retaining  the  deposit  money  to 
enable  the  petition  to  be  carried  on  by  the 
substituted  party,  be  deemed  to  be  a  corrupt 
bargain,  although  prima  facie  it  certainly 
would  be  so;  but  that  the  deposit  money  may 
be  ordered  to  remain  for  the  benefit  of  the  sub- 
stituted party  '  if  the  proposed  withdrawal  is, 
in  the  opinion  of  the  court,  induced  by  any  cor- 
rupt bargain  or  consideration.'  That  is,  it  is 
left  to  the  court  to  inquire  into  and  determine 
what  the  motives  and  intent  of  the  parties 
were  as  a  matter  of  fact  in  making  such  an 
arrangement,  and  not  to  deal  with  the  motives 
and  intent  as  a  matter  of  presumption  and 
inference  of  law  which  cannot  be  rebutted. 
If  the  parties  have  violated  the  general  law 
they  may  be  made  to  answer  for  it ;  but  be- 
fore their  money  can  be  taken  from  them  and 
delivered  over  to  another,  to  disport  with  it  as 
he  pleases,  the  fact  of  a  '  corrupt  bargain  ' 
must  be  proved,  and  not  inferred  from  the 
mere  act  itself."  In  re  Kingston  Election 
Case.  30'U.  C.  C.  P.  389.  See  also  Corrupt  ; 
and  the  title  Elections. 

Bargain  for. — A  power  of  attorney  to  sell, 
dispose  of,  contract,  and  bargain  for  land, 
etc.,  and  to  execute  deeds,  contracts,  and  bar- 
gains for  the  sale  of  the  same,  did  not  author- 
ize a  relinquishment  of  the  land  in  question 
to  the  state  of  Kentucky  under  an  act  of  the 
legislature  which  allowed  persons  who  held 
lands  subject  to  taxes  to  relinquish  and  dis- 
claim their  title  thereto,  because,  says  the 
court,  by  Story,  J.  :  "  The  language  here  used 
is  precisely  that  which  would  be  used  in  cases 
of  intended  sales  or  contracts  of  sale  of  the 
land  for  a  valuable  consideration  to  third 
persons  in  the  ordinary  course  of  business. 
In  the  strict  sense  of  the  term,  a  relinquish- 
ment of  the  lands  to  the  state  under  the  Act 
of  1794  is  not  a  sale."  Clarke  v.  Courtney, 
5  Pet.  (U.  S.)  347. 

Close  the  Bargain — A  broker  who  is  em- 
powered to  "  close  the  bargain  "  for  the  sale 
of  real  estate  is  not  authorized  to  sign  the 
name  of  his  principal  to  a  contract  for  the 
sale  of  property.  In  this  case  the  court,  by 
Mitchell,  J.,  says:  "In  dealing  in  real  estate 
the  authority  to  sign  the  contract  is  never 
understood  to  be  granted  from  a  mere  au- 
thority to  make  a  bargain."  Coleman  v.  Gar- 
rigues,  18  Barb.  (N.  Y.)  60.  See  also  the 
title  Real  Estate  Brokers. 

Contracts,  Bargains,  and  Agreements. — These 
words,  used  in  the  charter  of  an  insurance 
company  by  which  all  "  contracts,  bargains, 
agreements,  policies,  and  other  instruments  " 
are  required  to  be  in  writing  and  signed  by 
the  president,  etc.,  have  reference  only  to  ex- 
ecuted contracts  or  policies  of  insurance,  and 
not  to  the  initial  or  preliminary  arrangements 
for  insurance  which  precede  the  execution  of 


the  formal  instrument  by  the  officers  of  the 
company.  Franklin  Ins.  Cor  v.  Colt,  20  Wall. 
(U.  S.)  '560. 

Bargain  and  Sale.  (See  also  the  titles  Deeds; 
Real  Covenants  ;  Warranty.) — A  bargain 
and  sale  is  a  real  contract  upon  a  valuable 
consideration  for  passing  lands  by  deed  in- 
dented. 2  Coke  Inst.  672,  quoted  in  Guest 
v.  Farley,  19  Mo.  150. 

The  words  import  everything  requisite  to 
a  valid  sale,  including  the  intention  of  the 
parties.     Barrow  v.  Window,  71  111.  219. 

A  bargain  and  sale  is  the  transfer  and  de- 
livery of  personal  or  real  property,  or  a  chose 
in  action,  by  one  person  to  another  in  consid- 
eration of  the  price  agreed  upon  between 
them.    Freeman  v.  Brittin,  17  N.  J.  L.  231. 

A  bargain  and  sale  is  when  a  recompense  is 
given  by  both  parties  ;  as,  if  a  man  bargain  his 
land  to  another  for  money,  here  the  land  is  a 
recompense  to  the  one  for  the  money,  and  the 
money  is  a  recompense  to  the  other  for  the 
land,  and  this  is  properly  a  bargain  and  sale. 
Sherington  v.  Strotton,  Plowd.  303. 

Same — Uses.  (See  also  the  title  Uses, 
Statute  of.) — It  is  a  real  contract  whereby 
a  person  bargains  and  sells  his  lands  to  another 
for  a  pecuniary  consideration  in  consequence 
of  which  a  use  arises  to  the  bargainee,  and 
the  statute  of  uses  immediately  transfers  the 
legal  estate  and  actual  possession  to  the  cestui 
que  use,  without  anv  entry  or  other  act  on 
his  part.  Slifer  v.  Beates,  9  S.  &  R.  (Pa.) 
177. 

In  Love  v.  Miller,  53  Ind.  296,  the  court 
said  :  "  A  bargain  and  sale,  since  the  enact- 
ment of  the  statute  of  uses  and  trusts,  '  is  a 
kind  of  a  real  contract,  whereby  the  bargainer, 
for  some  pecuniary  consideration,  bargains 
and  sells,  that  is,  contracts  to  convey  the 
land  to  the  bargainee,  and  becomes  by  such  a 
bargain  trustee  for,  or  seized  to  the  use  of, 
the  bargainee ;  and  then  the  statute  of  uses 
completes  the  purchase;  or,  as  it  hath  been 
well  expressed,  the  bargain  first  vests  the  use, 
and  then  the  statute  vests  the  possession.'  2 
Bl.  Com.  338.  Indeed,  conveyance  in  trust 
is  frequently  nothing  more  than  a  contract 
that  the  trustee  shall  convey  the  land  in  some 
special  manner,  or  to  some  particular  person, 
or  as  the  cestui  que  use  may  direct." 

Same — Contract  or  Agreement. — In  Claiborne 
v.  Henderson,  3  Hen.  &  M.  (Va.)  349,  the 
court  said  :  "  A  bargain  and  sale  of  lands  may 
be  defined  a  real  contract  on  a  valuable  con- 
sideration for  passing  or  transferring  them 
from  one  to  another.  Shep.  Touch.  218; 
Butler's  note  in  Co.  Litt.  275(7.  And  when 
made  by  word  only  it  is  no  way  distinguish- 
able, that  I  can  discover,  from  a  contract  or 
agreement  to  the  same  purpose." 

Contract  or  Bargain. — Letting  rooms  to  a 
local  authority  by  one  of  its  officers  is  a  l»ar- 
gain  or  contract  within  §  193,  P.  H.  Act  1875. 
Burgess  v.  Clark,  14  B.  Div.  735.  See 
also  Melliss  v.  Shirley,  etc.,  Local  Board  of 
Health,  16  Q.  B.  Div.' 446;  Whiteley  v.  Bar- 
ley, 21  B.  Div.  154. 
Same  —  Fraudulent  Conveyances.  (See  also 
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the  title  Fraudulent  Sales  and  Convey- 
ances.)— In  Claiborne  v.  Henderson,  3  Hen. 
&  M.  (Va.)  352,  the  court  said:  "Perhaps  it 
may  be  supposed  that  the  words  '  bargains, 
sales,  and  other  conveyances,'  which  are 
declared  to  be  valid  and  binding  between 
the  parties,  though  void  as  to  creditors  and 
subsequent  purchasers,  extend  only  to  con- 
veyances in  writing.  To  my  apprehension 
the  word  bargains,  as  well  as  the  word 
'  sales,'  which  are  used  as  separate  and  distinct 
descriptive  *erms  in  this  amendatory  act,  can- 
not be  interpreted  to  designate  that  particu- 
lar" species  of  written  conveyances  called  a 
deed  of  bargain  and  sale.  They  are  used  in 
a  more  general  and  comprehensive  sense,  and 
signify  a  real  contract  for  a  valuable  consid- 
eration for  passing  and  transferring  lands 
from  one  to  another." 

Catching  Bargain. — See  the  title  Catching 
Bargain. 

Unconscionable  Bargain. — See  the  title  Un- 
conscionable Bargain. 

1.  Limiting  Liability — Steam  Pleasure  Craft. — 

A  statute  limited  the  liability  of  the  owners 
of  vessels  as  common  carriers  for  injuries  to 
passengers  or  merchandise.  It  was  further 
provided  that  the  act  should  not  apply  to 
the  owners  of  any  canal  boat,  barge,  etc.  It 
was  held  that  the  owners  of  a  small  steam 
pleasure  yacht,  engaged  in  navigating  the 
Detroit  river,  were  not  entitled  to  the  benefit 
of  the  statute,  although  at  the  time  of  the  loss 
out  of  which  the  cause  of  action  arose  the 
yacht  was  chartered  to  third  persons  for  hire. 
The  court,  by  Brown,  D.  J.,  said:  "The  ex- 
ceptions in  the  act  itself  indicate  the  intention 
of  Congress  to  restrict  its  benefits  to  what  is 
generally  known  as  maritime  commerce, 
though  it  may  also  happen  to  be  commerce 
between  the  states.  They  are  :  First,  '  canal 
boats.'  These  are  ordinarily,  though  not  al- 
ways, used  upon  artificial  waters  within  the 
limits  of  a  single  state.  Second,  barges 
were  defined  by  Webster  in  his  dictionary  of 
1 85 1,  the  year  the  act  was  passed,  (1)  as 
'  pleasure  boats,  or  boats  of  state,  furnished 
with  elegant  apartments,  canopies,  and  cush- 
ions, equipped  with  a  band  of  rowers,  and 
decked  with  flags  and  streamers,  used  by 
officers  or  magistrates;'  and  (2)  'a  flat- 
bottomed  vessel  of  burden  for  the  loading  and 
unloading  of  ships.'  In  the  latter  sense  it 
was  undoubtedly  used  by  Congress,  and  in 
that  sense  barges  are  synonymous  with  light- 
ers, and  are  used  wholly  in  local  navigation. 
In  later  years  the  word  has  been  used  to  desig- 
nate a  class  of  large  vessels,  sometimes  costing 
from  fifteen  thousand  to  fifty  thousand  dollars, 
carrying  large  cargoes,  and  depending  for 
their  motive  power  wholly  or  in  part  upon 
steamers,  to  which  they  are  attached  by 
tow  lines,  and  employed  to  a  very  large  ex- 
tent in  interstate  commerce  upon  the  lakes. 
Whether  the  owners  of  such  barges  would 
not  be  entitled  to  the  benefit  of  the  lim- 
ited liability  act  is  an  open  question.  Un- 
doubtedly they  are  within  the  letter  of  the 
exception,  but,  as  they  are  a  class  of  vessels 


which  was  unknown  at  the  time  the  act  was 
passed,  it  would  seem  they  are  not  within  its 
spirit.  I  see  no  reason  in  principle  why  they 
are  not  as  much  within  the  act  as  the  pro- 
pellers which  furnish  them  their  motive 
power."  The  Mamie,  5  Fed.  Rep.  813.  See 
also  the  titles  Ships  and  Shipping;  Com- 
mon Carriers. 

Ship. — In  The  Mac,  7  Prob.  Div.  126,  a 
barge  was  held  to  be  a  ship  within  a  statute 
providing  for  salvage  where  assistance  is  ren- 
dered a  "ship"  in  distress.  Brett,  L.  J., 
said:  "Barges  are  vessels  in  a  certain  sense, 
and  as  the  word  '  ship  '  is  not  used  in  a  strictly 
nautical  meaning,  but  is  used  in  a  popular 
meaning,  I  think  that  this  hopper  barge  is  a 
ship."  See  also  Cope  v.  Vallette  Dry  Dock 
Co.,  119  U.  S.  629.  And  see  the  titles  Ships 
and  Shipping  ;  Salvage. 

"  Sail  Vessel  or  Barge  "  does  not  include  a 
steam  barge.  Steinhoff  v.  Royal  Canadian 
Ins.  Co.,  42  U.  C.  Q^B.  323.  The  court  said  : 
"  In  Webster's  Dictionary  barge,  among  its 
other  meanings,  is  said  to  be  '  a  double-decked 
passenger  and  freight  vessel,  without  sails  or 
power,  and  towed  by  a  steamboat.'  In  Fal- 
coner's Marine  Dictionary  one  of  the  mean- 
ings of  barge  is  '  the  name  of  a  flat-bottomed 
vessel  of  burden,  used  on  rivers  for  conveying 
goods  from  one  place  to  another,  for  loading 
and  unloading  ships,  and  has  various  names, 
as  a  wear  barge,  a  west  country  barge,  a  sand 
barge,  a  row  barge,'  etc.  Other  dictionaries 
give  the  like  definition  of  it.  It  is  also  de- 
scribed in  these  works  as  a  boat  of  state  and 
pleasure,  furnished  with  elegant  apartments, 
canopies,  and  cushions,  equipped  with  a  band 
of  rowers,  and  adorned  with  flags  and  stream- 
ers." 

A  Canal  Boat  laden  with  coal  for  transporta- 
tion, having  on  board  the  master  with  his 
family,  is  not  a  "barge  carrying  passengers  " 
within  the  meaning  of  section  4492  of  the  Re- 
vised Statutes,  which  requires  that  such  a 
barge,  while  in  tow  of  a  steamer,  shall  be 
provided  with  fire  buckets,  axes,  life  pre- 
servers, and  yawls.  Transportation  Line 
v.  Cooper,  99  U.  S.  79.  See  also  the  title 
Canals. 

Attachment.  (See  also  the  title  Ships  and 
Shipping.) — A  barge  is  liable  to  attachment 
within  a  statute  providing  that  every  boat  or 
vessel  navigating  the  waters  of  the  state  shall 
be  liable  to  attachment.  The  Barge  Resort  v. 
Brooke,  10  Mo.  533. 

But  in  Nease's  Appeal,  3  Grant's  Cas.  (Pa.) 
110,  it  was  held  that  the  species  of  water  craft 
known  upon  the  western  rivers  of  Pennsylva- 
nia as  barges  were  neither  ships,  boats,  nor 
vessels  within  the  meaning  of  the  Pennsylva- 
nia Acts  of  13th  April,  1836,  and  of  20th 
April,  1858,  relating  to  attachment  of  vessels; 
and  are  not  subject  to  liens  for  work  or  ma- 
terials furnished  in  their  construction  or 
repair.  The  court  said:  "The  term  barge  is 
applied  to  vessels  or  water  craft  of  several 
different  kinds:  as,  to  a  pleasure  boat  pro- 
pelled with  oars;  to  a  flat-bottomed  boat 
used  at  seaports  to  load  and  unload  ships;  to 
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lighters  employed  in  receiving  a  part  of  the 
cargo  of  steamers  when  passing  sandbars  or 
shallow  water;  to  flat-bottomed,  box-shaped 
boats  of  large  capacity  employed  in  floating 
coal  down  our  rivers,  some  of  them  carrying 
ten  or  fifteen  or  more  thousand  bushels,  and, 
propelled  by  the  current;  and  to  a  kind  of 
boat  somewhat  hull-shaped,  and  stronger  than 
the  last  above  named,  capable  of  holding  sev- 
eral thousand  bushels  of  coal,  and  propelled 
by  steamboats  or  tugs  to  which  they  are 
attached  whenever  used.  The  latter  is  the 
class  to  which  those  belong  that  were  sold  in 
this  case.  It  is  not  certain  that  this  question 
has  yet  been  decided  by  our  courts.  With 
reference  to  this  class  of  barges i  I  find  that  in 
the  case  of  Patterson  v.  Blackstock,  in  No. 
882  of  November  term,  1854,  of  the  District 
Court  of  Allegheny  County,  a  barge  was 
attached,  and  rule  taken  to  show  cause  why 
attachment  should  not  be  dissolved:  (1) 
For  want  of  jurisdiction;  and  (2)  that  such 
a  boat  was  not  a  proper  subject  of  attachment 
under  the  Act  of  13th  June,  1836.  The  rule 
was  made  absolute,  and  it  is  to  be  inferred  it 
was  for  the  second  reason.  Whether  it  was  a 
barge  of  the  shape  of  those  in  this  case,  or 
a  flat-bottomed,  box-shaped  one,  does  not  ap- 
pear; but,  from  the  amount  of  stipulation 
asked,  it  would  seem  to  be  of  the  same  form 
or  class  as  those  in  this  case.  Throughout 
the  case  it  is  called  a  barge.  This  was  be- 
fore the  Act  of  1858;  but  I  am  not  aware  that 
the  last-named  act  extends  the  remedy  in  that 
respect,  /.  e.,  as  to  the  kind  of  vessels  that 
may  be  attached,  though  it  does  as  to  the 
number  and  classes  of  parties  who  may  em- 
ploy it  to  secure  their  claims."  See  also  the 
title  Maritime  Liens. 

1.  Arson.  (See  also  the  title  Arson,  vol.  2, 
p.  924.) — Where  an  indictment,  under  the  stat- 
ute of  7  and  8  Geo.  IV.,  c.  30,  §  17,  in  which 
the  words  creating  the  offense  are  "  any  stack 
of  corn  or  grain,"  charged  a  party  with  set- 
ting fire  to  a  stack  of  barley,  the  indictment 
was  held  good;  the  court,  by  Patteson,  J., 
saying:  "The  only  question  is  whether  I  am 
bound  to  take  judicial  notice  that  barley  is 
either  corn  or  grain."  Rex  v.  Swatkins,  4  C. 
&  P.  548,  19  E.  C.  L.  520.  Appended  to  this 
case  is  the  following  note :  "  It  may  be 
proper  to  observe  that  barley  is  mentioned 
as  corn  in  several  acts  of  Parliament  which 
relate  to  the  importation  of  corn;  for  exam- 
ple, the  statute  55  Geo.  III.,  c.  26,  §  3." 

Prime  Barley. — In  a  contract  for  the  de- 
livery of  barley,  the  quality  called  for  may  be 
ascertained  by  mercantile  usage  of  the  terms 
employed ;  and  the  parties  are  presumed  to 
use  them  according  to  the  meaning  attached 
to  them  by  the  mercantile  community.  This 
case  was  on  a  contract  for  the  delivery  of 
three  thousand  bushels  of  prime  barley.  The 
main  question  before  the  court  and  jury 
was  in  relation  to  the  words  "  prime  barley." 
There  was  testimony  tending  to  show  the  dis- 
tinctions used  among  merchants  in  the  qual- 


ity of  barley.  These  were  choice,  prime, 
good,  fair,  and  inferior.  The  proof  showed 
that  the  first  quality  was  called  choice,  the 
next  prime,  etc.  These  distinctions  were 
clearly  shown  by  the  testimony  of,  merchants 
who  had  been  in  the  habit  for  years  of  trading 
in  this  and  other  grains.  There  also  was  some 
evidence  on  the  part  of  the  brewers  which 
tended  to  show  that  they  used  the  word 
"prime"  in  relation  to  barley  as  the  first 
quality.  Upon  this  evidence  the  court  left 
the  question  to  the  jury,  who  found  for  the 
plaintiff,  holding  that  "prime  barley"  was 
not  first  quality  barley.  Whitmore  v.  Coates, 
14  Mo.  9.  And  for  the  distinction  between  fine 
and  good  barley,  see  Hutchison  v.  Bowher, 
5  M.  &  W.  535.  See  also  the  title  Usages 
and  Customs. 

Seed  Barley. — In  an  action  for  a  breach  of 
warranty  in  a  sale  of  certain  seed  barley,  the 
plaintiff  contended  that  "  seed  barley  "  implied 
such,  a  description  of  barley  as  when  sown 
would  produce  a  crop  of  barley  available  for 
malting  purposes.  The  defendant  contended 
that  "seed  barley"  implied  nc  more  than  that 
tin-  barley  when  sown  would  produce  a  crop. 
The  learned  judge,  Pollock,  C.  B.,  was  of  opin- 
ion that  there  was  no  evidence  that  "seed. 
barley"  meant  any  particular  kind  of  barley,. 
and  nonsuited  the  plaintiff.  A  rule  taken  to 
set  aside  the  nonsuit  was  discharged,  Martin, 
B.,  saying  :  "I  think  that  '  seed  barley  '  means 
barley  ordinarily  sown  by  farmers,  and  which 
will  produce  seed."  Bramwell,  B. :  "The 
ordinary  meaning  of  'seed  barley '  is  itarley 
which  will  germinate.  If  by  a  custom  in  the 
trade  '  seed  barley  '  means  anything  more, 
viz.,  barley  used  for  malting  purposes,  that 
ought  to  have  been  proved."  And  finally,  Pol- 
lock, C.  B.,  said  :  "  At  the  trial  I  was  of  opin- 
ion, and  still  think,  that  if  a  party  seeks  to  make 
out  that  certain  words  used  in  a  contract  have 
a  different  acceptation  from  their  ordinary 
sense,  either  for  the  purposes  of  trade,  or  with- 
in a  certain  market  or  a  particular  county,  he 
must  prove  it;  not  by  calling  witnesses',  some 
of  which  say  it  is  one  way  and  some  the  other, 
and  then  leaving  it  to  the  jury_  to  say  which 
they  believe,  but  by  clear,  distinct,  and  irre- 
sistible evidence."  Carter  v.  Crick,  4  H.  & 
N.  412.  See  also  the  titles  Usages  and  Cus- 
toms; Warranty. 

Usage  of  Trade . — See  also  the  title  Usages 
and  Customs. 

Where  a  party  agreed  to  deliver  so  many 
bushels  of  "first  quality  clear  barley,"  the 
contract  not  stating  whether  the  barley  was  to 
be  delivered  in  sacks  or  in  bulk,  i.  c,  loose, 
it  was  held  that  evidence  was  properh'  re- 
ceived to  show  a  usage  of  trade  to  deliver  in 
sacks;  such  evidence  tending  not  to  contra- 
dict the  agreement,  but  only  to  give  it  pre- 
cision on  an  important  point  where,  by  its 
terms,  it  had  been  left  undefined.  Robinson 
v,  U.  S.,  13  Wall.  (U.  S.)  363. 

2.  Arson.    (See  also  the  title  Arson,  vol.  2, 
pp.  924,  932.) — The  cases  in  which  this  word 
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BARON.  (See  also  the  title  Husband  and  Wife.) — "  B.irort  "  is  a  word  of 
Norman  French  origin,  having  the  meaning  in  law  of  husband,  as  in  the 
phrase  baron  et  feme  (husband  and  wife).  This  is  the  only  sense  in  which  it  is 
used  in  American  jurisprudence,  and  even  this  use  is  now  rare.    In  English 


has  been  construed  have  been  chiefly  those 
arising  upon  an  indictment  for  arson,  wherein 
decisions  have  been  given  as  to  whether  the 
building  burned  was  or  was  not  a  burn. 

Same — Crib. — Thus  upon  an  indictment  for 
the  felonious  burning  of  a  barn  with  grain  or 
corn  in  it,  it  was  held  that  a  prisoner  could 
not  be  convicted  upon  proof  that  he  burnt  a 
"  crib  "  with  corn  in  it,  and  a  new  trial  was 
granted.  State  v.  Laughlin,  8  Jones  L.  (N. 
Car.)  354.  At  the  second  trial  the  jury  found 
a  special  verdict  as  follows  :  "  That  the  pris- 
oner did  burn  *  *  *  a  house  sitting  on 
blocks,  built  of  logs  and  roofed  in,  with  good 
floor,  and  door  fastened  with  padlock,  seven 
teen  feet  long  by  twelve  feet  wide,  with  two 
rooms,  one  about  three  times  as  large  as  the 
other — the  small  room  used  for  storing  the 
nubbins,  or  refuse  corn,  *  *  *  the  other  used 
for  storing  the  peas,  oats,  or  other  products  of 
the  farm."  It  was  held  that  this  was  not  a  barn 
within  the  meaning  of  the  statute,  Rev.  Code 
(N.  Car.),  c.  34,  §  2,  the  burning  of  which  is 
made  a  felony.  In  this  case  the  court,  by  Bat- 
tle, J.,  said:  "Our  statute  upon  which  the  in- 
dictment in  the  present  case  is  founded  is  as 
highly  penal  as  any  known  to  our  law,  and 
must  therefore  receive  a  construction  which 
will  prevent  the  possibility  of  the  prisoner's 
losing  his  life  for  an  offense  not  within  the 
contemplation  of  the  legislature.  He  is 
charged  with  burning  a  barn,  and  the  special 
verdict  finds  that  he  burnt  a  house  of  the  de- 
scription therein  particularly  set  forth.  If 
such  a  house  be  a  barn,  he  is  guilty ;  if  not,  he 
is  not  guilty.  In  Webster's  Dictionary,  a  barn 
is  said  to  be  '  a  covered  building  for  securing 
grain,  hay,  flax,  and  other  productions  of  the 
earth.'  Bouvier,  in  his  Law  Dictionary,  defines 
it  to  be  '  a  building  on  a  farm,  used  to  receive 
the  crop,  the  stabling  of  animals,  and  other 
purposes.'  The  house  described  in  the  special 
verdict  certainly  does  not  come  within  the 
meaning  of  either  of  these  definitions;  but 
it  does  come  within  the  meaning  of  a  crib, 
which,  according  to  Webster,  is  a  term  used  in 
the  United  States  to  signify  '  a  small  building, 
raised  on  posts,  for  storing  Indian  corn,'  or  a 
granary,  which,  according  to  same  author- 
ity, is  '  a  storehouse  or  repository  of  grain, 
after  it  is  threshed;  a  cornhouse.' "  State 
v.  Laughlin,  8  Jones  L.  (N.  Car.)  455.  Fol- 
lowing this  it  was  held  by  the  same  judge, 
Battle,  J.,  that  a  house  eighteen  feet  long, 
built  of  logs  notched  up,  the  cracks  covered 
inside  with  rough  boards,  roofed  with  rough 
boards,  with  a  good  plank  floor,  and  a  door 
about  four  feet  high,  containing,  at  the  time 
of  the  burning,  a  quantity  of  corn,  peas,  and 
oats,  though  the  only  building  on  the  farm 
used  for  storing  crops,  was  not  a  barn  within 
the  meaning  of  the  statute  Rev.  Code,  c.  34, 
§  2.    State  v.  Jim,  8  Jones  L.  (N.  Car.)  459. 

Sam.3— Dwelling. — A  building  intended  for, 
and  constructed  as,  a  dwelling  house,  but 


which  had  not  been  completed  or  inhabited, 
and  in  which  the  owner  had  deposited  straw 
and  agricultural  implements,  was  held  not  to 
be  a  house,  an  outhouse,  or  a  bum  within  the 
meaning  of  the  statute  9  Geo.  I.,  c.  22,  9  7,  so 
as  to  entitle  the  owner  to  maintain  an  action 
against  the  hundred  for  an  injury  sustained 
by  him  in  consequence  of  malicious  setting 
fire  to  the  same.  Elsmore  v.  Hundred  of  St. 
Briavells,  8  B.  &  C.  461,  15  E.  C.  L.  266. 

Same  —  Unfinished  Barn.  —  Under  a  statute 
which  made  it  arson  to  set  fire  to  the  dwell- 
ing house  or  barn  of  another,  it  was  held  that 
the  burning  of  an  unfinished  house  or  barn  in 
process  of  construction,  which  had  never  been 
actually  occupied  or  used  for  the  purposes  for 
which  it  was  being  erected,  was  not  included. 
State  v.  Wolfenberger,  20  Ind.  242. 

Burglary — Tobacco  House. — In  Ohio  it  has 
been  held  that  a  tobacco  house,  a  building 
erected  upon  a  farm  for  the  purpose  of  stor- 
ing and  drying  tobacco,  and  used  for  that 
purpose,  may  be  the  subject  of  burglary  under 
the  act  defining  that  crime,  and  may  be  de- 
scribed in  the  indictment  as  a  barn,  the  court 
saying:  "The  fact  that  [the  building]  was 
used  for  the  purpose  of  storing  products  of  the 
farm,  we  think,  entitles  it  to  that  statutory 
designation."  Ratekin  v.  State,  26  Ohio  St. 
420.    See  also  the  title  Burglary. 

Fire  Insurance. — Where  a  policy  of  insurance 
covered  a  phaeton  described  as  "contained  in 
a  frame  barn,"  and  the  phaeton  was  destroyed 
by  fire  while  at  a  carriage  shop  undergoing 
repairs,  it  was  held  that  the  words  describing 
the  location  of  the  phaeton  constituted  a  war- 
ranty that  it  would  be  "  contained  in  a  barn  " 
when  not  absent  therefrom  for  temporary 
purposes  incident  to  the  use  and  enjoyment  of 
the  property.  In  this  case  the  court  said  : 
"  The  words  which  are  used  must  be  con- 
strued with  reference  to  the  property  to  which 
they  are  applied.  Carriages  which  are  kept 
for  sale,  and  are  insured  as  contained  in  a  cer- 
tain warehouse,  could  not  be  removed  to  a  dif- 
ferent warehouse  without  avoiding  the  policy. 
There  is  nothing  in  the  nature  of  the  property 
to  indicate  that  they  will  be  removed,  and  the 
insurance  is  not  made  with  reference  to  such 
fact.  But  where  a  person  procures  a  policy 
upon  his  horse,  harness,  buggy,  and  phaeton, 
as  contained  in  a  certain  barn,  the  presump- 
tion must  be  that  they  are  in  use,  and  that  the 
policy  is  issued  with  reference  to  such  use. 
This  doctrine  was  held  substantially  not  only 
by  this  court  in  Peterson  v.  Mississippi  Valley 
Ins.  Co.,  24  Iowa  494,  but  in  Massachusetts  in 
Fitchburg  R.  Co.  v.  Charlestown  Mut.  F.  Ins. 
Co.,  7  Gray  (Mass.)  64."  McCluer  v.  Girard 
F.  &  M.  Ins.  Co.,  43  Iowa  349.  See  also  the 
title  Fire  Insurance. 

In  Dobson  v.  Sotheby,  M.  &  M.  90,  22  E. 
C.  L.  260,  the  policy  was  effected  upon  a  bam. 
The  premises  were  agricultural  buildings,  but 
not  such  as  were  strictly  to  be  described  as  a 
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law  it  is  a  title  of  nobility,  and  the  judges  of  the  Court  of  Exchequer  are  also 
called  the  barons  of  the  exchequer. 

BARQUE.  (See  also  the  title  Ships  and  Shipping  ;  and  see  Vessel.) — See 
note  i. 


burn.  Lord  Tenterdcn  held  the  policy  good, 
because  it  would  give  the  company  substantial 
information  of  the  nature  of  the  buildings,  and 
the  rate  would  have  been  the  same  if  a  more 
correct  phrase  had  been  used.  He  said  the 
buildings  were  substantially  well  described. 
See  also  Martin  v.  State  Ins.  Co.,  44  N.  J.  L. 
494.    And  see  the  title  Fire  Insurance. 

Deeds  and  Wills.  (See  also  the  titles  Deeds  ; 
Wills.) — A  grantor  conveyed  that  portion  of 
a  farm  lying  on  the  north  side  of  the  road,  and 
excepted  one-half  of  a  house  and  bam  thereon. 
The  grantor  owned  the  residue  of  the  farm  on 
the  other  side.  It  was  held  that  the  term  barn 
included  the  sheep  shed  connected  with  it ;  and 
that  the  land  on  which  it  stood,  and  the  barn- 
yard, fenced  and  used  with  the  bam,  were 
within  the  exception  under  the  general  term 
barn,  as  applicable  to  the  purposes  for  which 
the  building  and  land  were  used  at  the  time 
of  the  grant.  Cunningham  v.  Webb,  69  Me. 
92. 

A  demise  or  conveyance  of  a  barn,  without 
other  words  being  superadded  to  extend  its 


meaning,  will  pass  no  more  land  than  is  neces- 
sary for  its  complete  enjoyment.  Bennett  v. 
Bittle,  4  Rawle  (Pa.)  339,  6  Wheeler's  Am. 
Common  Law  408. 

1.  A  Policy  of  Insurance  on  a  barque  on  the 
stocks  was  held  not  to  cover  timbers  to  be 
used  in  its  frame-work  lying  in  the  yard, 
though  such  timbers  were  valueless  to  another 
vessel.  The  court  said  :  "The  term 'a  Barque,' 
standing  by  itself,  has  for  its  primary  signi- 
fication a  completed  vessel ;  but  as  the  con- 
text shows  that  it  could  not,  in  this  case,  have 
been  used  by  the  parties  in  that  sense,  we  are, 
in  the  next  place,  to  see  in  what  secondary  or 
modified  sense  it  has  been  used.  *  *  *  The 
inquiry  then  is,  at  what  point  in  the  process 
of  building  the  vessel  will  such  timbers  cease 
to  be  materials  for  the  barque,  and  become  a 
part  of  the  barque?  The  answer,  I  think,  is 
when  they  have  entered  into  the  structure 
which,  when  completed,  will  be  a  barque." 
Hood  v.  Manhattan  F.  Ins.  Co.,  11  N.  Y.  532. 
See  also  the  titles  Marine  Insurance;  Fire 
Insurance. 
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CROSS-REFERENCES. 


As  to  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  titles 
BARRATRY  IN  CRIMINAL  LAW,  vol.  3,  p.  264;  INSURANCE. 

As  to  other  matters  of  Substantive  La  W  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CHAMPERTY  AND  MAINTENANCE  ;  CONSPIR- 
ACY; 'DEVIATION  {In  MARINE  INSURANCE)  ;  GENERAL  AVERAGE; 
MARINE  INSURANCE ;  MASTERS  OF  VESSELS. 


I.  Origin  and  Definition  ^Origin. — The  employment  of  the  term  "barratry," 
or  "  barretry,"  as  it  is  sometimes  spelled,  in  the  common  law  dates  from  a  very 
early  period,  and  it  is  doubtful  whether  legal  history  accurately  discloses  its 
origin.  By  the  quite  general  consensus  of  authorities,  it  is  derived  from  the 
Norman  word  baret}  which  signifies  fraud  or  deceit,  and  early  came  to 
designate  contention  and  quarrels.2 

Definition — In  Criminal  Law. — Barratry,  or,  as  it  is  designated,  common  barratry, 
is  the  crime  or  offense  of  frequently  stirring  up  suits  and  quarrels  between 
individuals,  either  at  law  or  elsewhere;  and,  of  course,  a  common  barrator  is 
one  who  is  guilty  of  this  crime  or  offense.3 


1.  Origin  of  the  Term. — In  the  case  of  Bar- 
retry,  8  Coke  36/;,  is  found  an  early  and 
comprehensive  statement  of  this  term,  its  der- 
ivation, and  meaning.  It  is  said:  "Some 
.derive  a  barretor  from  the  French  word  (bar- 
rateur)  which  signifieth  a  deceiver;  others 
from  the  Latin  word  {baratro)  which  signi- 
fieth  a  vile  knave,  or  unthrift;  others,  because 
they  maintain  pleas  at  bars  in  courts  whore 
causes  are  debarred,  or  stir  causes  of  suits, 
derive  this  word  barretor  from  two  legal 
words  :  barra,  which  signifieth  the  bar  where 
causes  are  debated,  etc.,  and  rettum,  which, 
as  it  appeareth  by  the  writ  de  hominr  replcgi- 
ando,  signifieth  a  crime  or  offense  ;  and  there- 
fore a  common  barretor  is   principally  an 


offender  in  moving  or  maintaining  of  suits 
at  bars,  suits  in  courts,  or  in  the  country. 

*  *  *  In  the  law  of  England  this  word  bai  ct 
doth  signify  a  quarrel." 

2.  1  Russell  on  Crimes  (9th  ed.)  266. 

3.  The  Term  Denned  in  Criminal  Law. — 4 
Black.  Com.  123;  1  Hawk.  P.  C,  c.  81,  1, 
2;  Roll.  Abr.  356;  Case  of  Barretry,  8  Coke 

36A;  Rex  v.  ,  3    Mod.  97;    Rex  v. 

Urlvn,  2  Saund.  308,  note  1  ;  Com.  v.  M'Cul- 
loch,  15  Mass.  227;  State  v.  Chitty,  1  Bailey 
(S.  Car.)  379;  Com.  v.  Davis,  11  Pick.  (Mass.) 
432- 

Lord  Coke's  Definition. — Lord  Coke  defines  a 
barretor  to  be  "a  common  mover  and  exciter, 
or  maintainer,of  suits, quarrels,  orparts,  either 
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Number  of  Acts  Requisite. 


Under  the  statutes  of  some  of  the  states,  "  common  barratry  is  the  practice  of 
exciting  groundless  judicial  proceedings."1 

Kindred  Offenses. — Maintenance,  it  seems,  is  a  species  of  barratry,  and  cham- 
perty and  conspiracy  belong  to  the  same  class  of  offenses.2 

In  Maritime  Law. — Barratry,  as  an  offense  in  marine  law,  maybe  said  generally 
to  include  every  wilful  act  of  known  illegality  on  the  part  of  the  master  or  of 
the  mariners;  every  gross  malversation  or  criminal  negligence,  by  whatever 
motive  induced,  whereby  the  owners  are  damnified.3 

II.  In  Criminal  Law— 1.  The  Motive.— The  offense  does  not  consist  in 
promoting  either  private  suits  or  public  prosecutions  when  the  sole  object 
is  the  attainment  of  public  justice  or  private  right,  but  in  the  prostitution 
of  these  remedies  to  mean  and  selfish  purposes.4 

information  of  an  Outstanding  Title  to  land  in  the  adverse  possession  of  another 
constitutes  a  good  consideration  for  a  promissory  note,  and  the  sale  of  such 
information  is  not  barratrous.5 

2.  Number  of  Acts  Requisite. — It  will  be  observed  that  the  offense  does  not 
consist  in  being  a  barrator  simply,  but  a  common  barrator,  and  therefore 
there  can  be  no  conviction  for  one  such  offense.  It  is  certain  that  at  common 
law  two  acts  are  requisite,  and  probably  as  many  as  three,  but  the  books  are 
not  perfectly  explicit  as  to  whether  the  latter  number  is  absolutely  and  in  all 
cases  necessary.6 

Under  the  statutes  three  acts  are  essential.7 


in  courts  or  elsewhere  in  the  country.  In 
courts,  as  in  courts  of  record,  or  not  of  record, 
as  in  the  county,  hundred,  or  other  inferior 
courts.  In  the"  country,  in  three  manners: 
first,  in  the  disturbance  of  the  peace;  second, 
in  taking  and  keeping  possession  of  lands  in 
controversy,  not  only  by  force,  but  also  by 
subtlety  and  deceit,  and,  most  commonly, 
by  suppression  of  truth  and  right;  thirdly,  by 
false  inventions,  and  sowing  of  calumniations, 
rumors,  and  reports,  whereby  discord  and  dis- 
quiet may  grow  between  neighbors."  Coke's 
Littleton  368. 

And  this  definition  is  followed  by  other  ele- 
mentary writers.  See  Roll.  Abr.  353;  1  D'An. 
Abr.  725;  4  Vin.  Abr.  208-209;  2  Bac.  Abr., 
Barratry,  A,  74.  See  also  State  v.  Chitty,  1 
Bailey  (S.  Car.)  397. 

Other  Uses  of  the  Term. — The  term  in  ques- 
tion has  been  used  to  denote  the  offense  of  the 
clergy  going  abroad  to  purchase  benefices  of 
the  See  of  Rome,  but  such  use  appertains 
more  to  the  domain  of  legal  history  than  else- 
where, and  is  therefore  not  deemed  profitable 
to  be  discussed  further  herein.  According  to 
the  law  of  Scotland  it  is  also  employed  to  des- 
ignate the  crime  of  a  judge  who  is  induced 
by  a  bribe  to  pronounce  judgment.  This  is  a 
provision  from  the  civil  law  upon  which  espe- 
cially the  law  of  Scotland  is  founded.  Case 
of  Barretry,  8  Coke  365 ;  1  Rapalje  &  Law- 
rence, Law  Diet. 

1.  Statutes. — This  is  the  language  of  the 
Netv  York  Penal  Code,  §  132. 

There  is  a  similar  provision  in  California. 
See  Lucas  v  Pico,  55  Cal.  126. 

2.  State  v.  Chitty,  1  Bailey  (S.  Car.)  400. 
See  also  the  titles  Champerty  and  Main- 
tenance; Conspiracy. 

3.  Definition  In  Maritime  Law. — Earle  v.  Row- 
croft,  8  East  126;  Lawton  v.  Sun  Mut.  Ins. 
Co.,  2  Cush.  (Mass.)  500,  2  Arnould  on  Marine 


Ins.  (6th  ed.)  775.  See  infra,  this  title,  In 
Maritime  Laiv. 

4.  The  Motive  Necessary. — State  w.'Chitty,  1 
Bailey  (S.  Car.)  379;  Com.  v.  M'Culloch,  15 
Mass.  227;  Lucas  v.  Pico,  55  Cal.  126;  Case 
of  Barretry,  8  Coke  366. 

Under  the  Statutes  there  must  be  "  a  corrupt 
or  malicious  intent  to  vex  and  annoy."  New 
York  Penal  Code,  §  134.  See  also  Lucas  t . 
Pico,  55  Cal.  126. 

5.  Lucas  v.  Pico,  55  Cal.  126. 

6.  Number  of  Acts  Necessary. — Coke's  Little- 
ton 368;  Rex  v.  Hardwicke,  1  Sid.  282;  Reg. 
v.  Hannon,  6  Mod.  311;  Com.  v.  Davis,  11 
Pick.  (Mass.)  432 ;  Com.  v.  Tubbs,  1  Cush. 
(Mass.)  3. 

A  Single  Instance  Is  Not  Sufficient. — Voorhees 
v.  Dorr,  51  Barb.  (N.  Y.)  580. 

In  Com.  v.  M'Culloch,  15  Mass.  227,  the 
court  said :  "  Without  deciding  at  this  time 
that  three  acts  of  barratry  absolutely  and  in 
all  cases  constitute  the  perpetrator  of  them  a 
common  barrator,  on  which  point  the  books 
seem  less  explicit  than  we  had  thought,  we 
think  the  evidence  reported  does  not  show 
that  three  such  acts  have  been  committed  by 
the  defendant."  In  this  case  a  party  pur- 
chased three  promissory  notes  made  by  the 
same  person,  and  left  them  with  an  attorney 
to  collect  the  money  due  upon  them,  and  the 
attorney  brought  three  several  actions  there- 
on before  a  magistrate,  whereas  they  might 
have  been  joined  in  one  action  if  brought  to 
the  Court  of  Common  Pleas;  and  the  creditor 
afterwards  took  the  executions  and  caused 
them  to  be  levied  under  circumstances  in- 
dicating a  disposition  to  oppress  the  debtor, 
and  received  the  money  thereon.  This  was 
held  not  to  constitute  him  a  common  bar- 
rator. 

7.  Statutes. — Lucas  v.  Pico,  55  Cal.  126; 
New  York  Penal  Code,  §  134. 
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3.  Who  may  Commit — Suits  in  One's  Own  Eight. — It  has  been  held  that  a  man  is 
not  to  be  adjudged  a  barrator  in  respect  of  any  number  of  false  actions 
brought  by  him  in  his  own  right,1  but  this  is  doubted  in  case  such  actions 
are  merely  groundless  and  vexatious,  and  without  any  manner  of  color,  and 
brought  only  with  a  design  to  harass  and  oppress  the  defendant.2 

In  New  York,  by  statute,  the  fact  that  the  defendant  in  a  prosecution  for 
common  barratry  was  himself  a  party  in  interest,  or  upon  the  record  to  any 
action  or  legal  proceeding  complained  of,  is  not  a  defense.3 

Married  Woman. — It  was  held  that  by  the  common  law  a  feme  covert^  could 
not  be  convicted  of  this  offense,  but  this  view  has  been  questioned  by  some 
authorities.5 

Attorney  at  Law. — An  attorney  at  law  cannot  be  considered  guilty  of  the 
offense  in  respect  of  his  maintaining  another  in  a  groundless  action,  to  the 
institution  of  which  he  was  in  no  wise  privy.6 

Justice  of  the  Peace. — A  magistrate  may  be  indicted  as  a  common  barrator  for 
exciting  the  commencement  of  prosecutions  for  criminal  offenses,  and  it  is 
no  defense  that  the  prosecutions  were  not  groundless  if  it  appears  that  they 
were  promoted  by  him  with  a  view  to  exacting  fees  for  afterwards  suppressing 
them.7 

statutes. — In  many  of  the  states  of  the  Union,  the  common-law  offense  of 
barratry  still  exists,  while  in  others,  in  many  of  its  provisions,  it  has  been 
changed  by  legislation,  and,  in  respect  of  the  persons  who  may  commit  this 
offense,  limited  quite  generally  to  members  of  the  legal  profession.  Ref- 
erence must  be  had,  therefore,  to  the  provisions  of  the  statutes  of  the  several 
states. 

4.  Punishment. — The  offense  under  consideration  is  a  common-law  misde- 
meanor, punishable  by  fine  and  imprisonment,  in  the  discretion  of  the  court, 
and  the  offender  may  be  bound  over  to  keep  the  peace  and  be  of  good 
behavior.8 

Attorney  at  Law — Disbarment. — And  if  the  guilty  party  were  a  member  of  any 
profession  relating  to  the  law,  the  further  punishment  of  being  "disabled 
from  practising  for  the  future  "was  inflicted.9 

1.  Roll.  Abr.  355.  See  21  Alb.  L.  J.  440.  he  promotes  prosecutions  which  are  legal  and 
Thus  it  is  said  that  he  is  not  a  barrator     well  founded.    I  hold  him  within  his  official 

who  prosecutes  an  infinite  number  of  his  own  privilege.  Second,  because  the  adjudications 
suits,  although  they  are  unjust,  for  if  such  do  not  support  the  general  definitions  of  bar- 
person  shall  be  a  barrator  then  he  that  sues  for  retry  found  in  the  books,  so  as  to  make  it  clear 
cause  may  be  comprehended.   4  Vin.  Abr.  208.  that  a  man  may  be  considered  a  barretor 

2.  State  v.  Chitty,  1  Bailey  (S.  Car.)  400.  equally  for  exciting  legal  or  illegal  suits,  and 
Here  Johnson,  J. ,  said  :  "I  incline  myself  to  especially  prosecutions." 

think,  with  Serjeant  Hawkins,  that  there  is  no  -    8.  Grade  of  the  Offense. — State  v.  Chitty,  1 

well  founded  reason  why  he  who  prosecutes  Bailey  (S.  Car.)  379,  4   Black.    Com.  134; 

an  infinite  number  of  unjust  suits  of  his  own  2  Bac.  Abr.,  Barratry,  C,  76.  Case  of  Barretry, 

should  not  incur  the  penalties  of  barretry,  8  Coke  36^. 

where  the  object  is  vexation  and  oppression.  By  section  133  of  the  New  York  Penal  Code, 

1  Hawk.  P.  C.,  c.  81,  §  3."    See  also  Com.  v.  common  barratry  is  declared  to  be  a  misde- 

M'Culloch,  15  Mass.  229;  1  Russell  on  Crimes  meanor.    See  also  Lucas  v.  Pico,  55  Cal.  126. 

(9th  ed.)  266;  Rex  v.  ,  3  Mod.  97.  9.  Punishment  in  Case  of  an  Attorney. — State 

3.  See  New  York  Penal  Code,  §  135.  V.  Chitty,  1  Bailey  (S.  Car.)  379,  1  Hawk.  P. 

4.  2  Bac.  Abr.,  Baron  and  Feme,  G,  37.  C,  c.  81,  6  14,  4  Black.  Com.,  134. 

5.  1  Russell  on  Crimes  (9th  ed.)  266:  Hawk.  English  Statutes. — By  Statute  12  Geo.  I.,  c. 
P.  C,  c.  81,  §  6.  29,  §  4,  it  was  provided  that  if  any  attorney, 

6.  1  Hawk.  P.  C,  c.  81,  §  4;  1  Russell  on  solicitor,  or  agent  in  any  suit  was  charged 
Crimes  (9th  ed.)  266.  with  the  commission  of  the  offense  in  ques- 

7.  State  v.  Chitty,  1  Bailey  (S.  Car.)  379.  tion,  it  should  be  the  duty  of  the  court  to 
But  Richardson,  J.,  in  a  dissenting  opinion,  make  summary  examination  into  the  same, 

said:  "  I  dissent  in  this  case  because :  First,  I  and,  if  found  true,  the  offender  should  be 

can  find  no  precedent  of  a  justice  of  the  peace  transported  for  a  period  of  seven  years.  Af- 

being  convicted  of  barretry  for  promoting  tcrwards,  by  20  and  21  Vict.,  c.  3,  §  2,  changed 

prosecutions,  and    no  express   authority   in  to  a  term  of  not  less  than  three  nor  more  than 

support  of  such  a  conviction,  especially  when  seven  years. 
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HL  In  Maritime  Law — 1.  The  Essentials — a.  The  Wrongful  Act. — To 
constitute  barratry,  there  must  be  an  act  wrongful  in  itself.1 

Acts  of  Nonfeasance. — The  act,  however,  need  not  be  an  act  of  misfeasance;  a 
mere  nonfeasance  may  be  barratrous.  Thus  if  the  master  sees  another  in 
the  act  of  scuttling  or  firing  the  ship,  and  will  not  rise  from  his  berth  to 
prevent  it,  he  is  prima  facie  chargeable  with  barratry.2 

Ik  The  Wrongful  Intent. — Moreover,  no  act  can  be  deemed  barratry 
unless  it  proceeds  from  a  wrongful  motive.3 

Acts  Done  through  Ignorance. — Thus,  where  the  act  was  owing  to  ignorance  or 
inadvertence,  as  a  mere  mistake  of  the  master  as  to  the  meaning  of  instruc- 
tions or  a  misapprehension  of  the  best  mode  of  carrying  them  into  effect,  it 
is  not  barratry.4 

Acts  Done  through  Duress  or  Necessity.  —  Moreover,  where  the  act  is  done  through 
duress  or  by  force  of  necessity,  as  where  the  master  was  forced  by  the 
mariners  to  go  out  of  the  voyage,5  or  where  the  mariners  were  compelled  to 
desert  the  vessel  to  provide  for  their  safety,  it  is  not  barratry.6 

Acts  of  an  Insane  Person. — Also,  if  the  conduct  of  the  master  be  shown  to  be 
the  act  of  an  insane  person,  his  responsibility  for  the  act  is  excused,  and  it  is, 
in  contemplation  of  law,  not  barratrous.7 

Where  Master  is  Intoxicated. — But  where  the  act  was  the  result  of  intoxication, 
caused  in  the  ordinary  way  by  a  voluntary  and  excessive  indulgence  in  the 
use  of  ardent  spirits,  it  may  nevertheless  be  barratrous.8 

Acts  with  Fraudulent  Intent  towards  the  Owner. — It  is  well  settled  that  any  act  of 
fraud,  in  the  sense  of  an  intention  on  the  part  of  the  master  to  promote  his 
own  benefit  at  the  expense  of  the  owner,  is  barratrous.9  And  at  one_time  it 
was  held  that  to  establish  barratry  such  fraud  was  essential.10 

Wrongful  Intent  Other  than  Fraudulent  towards  the  Owner. — But  according  to  the 
more  modern  authorities,  it  is  not  necessary  that  any  fraud  should  appear.11 


1.  Wrongful  Act  Necessary. — i  Parsons  on 
Marine  Ins.  567. 

2.  Act  of  Nonfeasance  Sufficient. — Patapsco 
Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.)  222. 

3.  Act  must  be  Wrongfully  Intended. — 1  Par- 
sons on  Marine  Insurance  567. 

4.  Acts  Done  through  Ignorance. — Todd  v. 
Ritchie,  1  Stark.  240,  2  E.  C.  L.  97;  Wil- 
liams v.  Suffolt  Ins.  Co.,  13  Pet.  (U.  S.)  415; 
Wiggins  v .  Amory  Co.,  14  Mass.  1,  7  Am. 
Dec.  175;  Stewart  v.  Tennessee  M.  &  F.  Ins. 
Co.,  1  Humph.  (Tenn.)  242.  See  also  Bot- 
tomley  v.  Bovill,  5  B.  &  C.  210,  11  E.  C.  L. 
204;  Phyn  v.  Royal  Exch.  Assur.  Co.,  7  T. 
R.  501 ;  Atkinson  v.  Great  Western  Ins.  Co., 
65  N.  Y.  53I. 

Where  a  vessel  sprung  a  leak  and  the  cap- 
tain, before  any  survey  had  taken  place,  broke 
up  her  ceiling  and  end  bows  with  crossbars, 
in  consequence  of  which  the  ship  was  much 
injured  and  weakened,  the  captain's  conduct 
was  held  not  to  be  barratry,  in  the  absence  of 
proof  that  it  was  done  against  his  better  judg- 
ment. In  this  case  Lord  Ellenborough  said: 
"  In  order  to  constitute  barratry,  which  is  a 
crime,  the  captain  must  be  proved  to  have 
acted  against  his  better  judgment.  As  the 
case  stands,  there  is  a  whole  ocean  between 
you  and  barratry."  Todd  v.  Ritchie,  1  Stark. 
240,  2  E.  C.  L.  97. 

5.  Duress. — Elton  v.  Brogden,  2  Stra.  1264. 
In  this  case  it  is  clear  that  there  was  no  act  of 
barratry  by  the  master.  But  as  to  the  ques- 
tion whether  mariners  in  such  cases  are  guilty 


of  barratry,  see  infra,  this  title,  Effect  of  Con- 
currence or  Gross  Negligeyicc  of  Owner. 

6.  Necessity. — Messonier  v.  Union  Ins.  Co., 
1  Nott  &  M.  (S.  Car.)  155.  In  this  case  it  was 
shown  that  the  vessel  was  captured  for  prize, 
and  the  prize  master  and  crew  were  put  on 
board,  and  that,  as  there  was  liability  of  the 
mariners  being  imprisoned,  they  deserted  the 
vessel. 

7.  Acts  of  Insane  Master. — Hutchins  v.  Ford, 
82  Me.  363. 

8.  Acts  of  Intoxicated  Master. — Lawton  v.  Sun 
Mut.  Ins.  Co.,  2  Cush.  (Mass.)  500. 

9.  Act  with  Fraudulent  Intent.— Dixon  -'.  Reed, 
5  B.  &  Aid.  597,  7  E.  C.  L.  201 ;  Falkner  v. 
Ritchie,  2  M.  &  S.  290;  Havelock  v.  Hancill, 
3  T.  R.  277;  Vallejo  v.  Wheeler,  Cowp.  143; 
New  Orleans  Ins.  Co.  v.  Albro  Co.,  112  U.  S. 
506;  Meyers.  Great  Western  Ins.  Co.,  104  Cal. 
382;  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  512. 

10.  Knight  v.  Cambridge,  8  Mod.  231 ;  Val- 
lejo v.  Wheeler,  Cowp.  143 ;  Crousillat  v. 
Ball,  4  Dall.  (Pa.)  294,  2  Am.  Dec.  375;  Hord 
v.  Nesbit,  2  Dall.  (Pa.)  137,  1  Am.  Dec.  265. 

In  Phyn  v.  Royal  Exch.  Assur.  Co.,  7  T.  R. 
501,  Lord  Kenyon,  C.  J.,  said  :  "  I  will  there- 
fore only  say  that  as  it  seems  admitted  that 
there  must  be  fraud  to  constitute  barratry,  and 
as  the  jury  have  expressly  said  that  there  was 
no  fraud  in  this  case,  I  am  of  opinion  that 
there  was  no  barratry." 

11.  Wrongful  Intent  Other  than  Fraudulent. — 
Earle  v.  Rowcroft,  8  East  126;  Heyman  v. 
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Gross  Malversation  towards  Owner. — Thus  any  gross  malversation  or  infidelity  in 
office  on  the  part  of  the  master  towards  the  owner  is  barratry.1 

Gross  Negligence. — Negligence,  even  where  it  is  gross,  may  be  evidence  of 
barratry.2 

Acts  of  Known  Illegality. — Moreover,  any  intentional  disregard  of  the  law  by 
which  the  owner  is  prejudiced  is  barratry.3 

Criminal  Acts  Intended  to  Advance  Owner's  Interest. — And  even  though  the  act  of 
known  criminality  was  intended  to  advance  the  owner's  interest,  it  is  never- 
theless barratry,  for  such  acts  the  owner  must  be  taken  to  have  forbidden,  not 
only  from  what  ought  to  be  and  therefore  must  be  presumed  to  have  been  his 
sense  of  public  duty,  but  also  from  a  consideration  of  the  risk  and  loss  likely 
to  follow  from  the  use  of  such  means.* 

Mode  of  Proving  Intent. — In  some  instances,  as  in  the  case  of  illegal  trading 
with  the  enemy,  the  act  of  the  master  is  of  such  a  character  that  the 
presumption  of  fraud  or  criminality  arises  from  the  act  itself.5  But  whether 
the  act  is  barratrous  or  not,  as  the  intent  of  the  master  is  found  to  have  been 
evil  or  innocent,  as  in  the  case  of  a  deviation,  the  question  of  motive  and 
intent  is  for  the  jury .« 


Parish,  2  Campb.  149;  Atkinson  v.  Great 
Western  Ins.  Co.,  65  N.  Y.  531. 

1.  Gross  Malversation. — Heyman  v.  Parish,  2 
Campb.  149;  Atkinson  v.  Great  Western  Ins. 
Co.,  65  N.  Y.  531. 

Thus,  where  the  pilot  swore  that  the  captain 
sailed  in  a  foul  wind,  contrary  to  his  direction, 
having  before  refused  to  sail  when  the  wind 
was  fair,  and  that  in  several  other  respects  he 
disobeyed  the  witness'  instructions,  though 
informed  of  the  consequence,  and  finally  that 
the  ship  having  been  stopped  when  going  on 
shore  by  getting  out  a"n  anchor,  the  captain 
cut  the  cable  and  allowed  her  to  drift  on  the 
rocks,  it  was  held  that  this  was  a  clear  case  of 
barratry.  In  this  case  the  defendant  con- 
tended that  there  did  not  appear  to  be  any 
fraud.  Lord  Ellenborough  said :  "  This  is 
not  necessary.  It  has  been  solemnly  decided 
that  a  gross  malversation  by  the  captain  in  his 
office  is  barratrous."  Heyman  v.  Parish,  2 
Campb.  149. 

2.  Gross  Negligence. — Thus,  where  it  was 
shown  that  with  proper  diligence  on  the  part 
of  the  captain  and  crew  the  fire  on  board  of  a 
vessel  might  have  been  extinguished,  this  was 
held  to  be  evidence  of  barratry.  Patapsco 
Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.)  222. 

3.  Acts  of  Known  Illegality. — Earle  v.  Row- 
croft,  8  East  126;  Dederer  v.  Delaware  Ins. 
Co.,  2  Wash.  (U.  S.)  61 ;  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31 ;  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  62  Hun  (N.  Y.)  4; 
Wilcocks  v.  Union  Ins.  Co.,  2  Binn.  (Pa.) 
579,  4  Am.  Dec.  480. 

Defrauding  Underwriters. — Where,  in  accord- 
ance with  a  conspiracy  entered  into  between 
the  master  and  three  other  persons,  the 
master  loaded  the  vessel  with  cases  of  dirt 
and  other  worthless  substances  and  issued 
bills  of  lading  for  the  same  as  valuable  cargo, 
and  afterwards  attempted  to  sink  the  vessel 
at  sea  by  boring  auger  holes  in  her  hull  for  the 
purpose  of  defrauding  the  underwriters  who 
had  insured  such  cargo,  it  was  held  to  be  barra- 
try. Voisin  v.  Commercial  Mut.  Ins.  Co.,  62 
Hun(N.Y.)4.  The  court  said  :  "His  acts  were 


those  of  a  criminal,  and  he  intended  by 
them  to  put  this  bark  with  her  cargo  out  of 
the  way,  to  carry  out  his  nefarious  bargain, 
and  subject  the  insurance  companies  to  the 
payment  of  their  risks.  That  constituted  what 
is  known  in  marine  insurance  as  the  offense  of 
barratry.  It  was  a  crime  against  the  owners 
of  the  cargo  as  well  as  the  underwriters." 

Act  Illegal,  though  Not  Criminal. — An  '[legal 
act  is  not  necessarily  barratrous.  Thus  in 
Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  (U. 
S.)  67,  Washington,  C.  J.,  said  :  "  But  it  does 
not  follow  that  every  illegal  act  is  a  criminal 
one.  For  example,  suppose  the  captain  ig- 
norantly  commit  a  breach  of  blockade,  or  vio- 
late some  foreign  ordinance  with  which  he  is 
unacquainted  ;  these  acts  would  be  illegal  but 
not  criminal.  The  illegality  of  the  act,  though 
no  improper  or  fraudulent  motive  appear, 
may  be  prima  facie  evidence  of  fraud  or  of 
crime,  but  this  presumption  may  be  repelled 
by  evidence." 

4.  Criminal  Acts  Intended  to  Advance  Owner's 
Interests. — Earle  v.  Rowcroft,  8  East  126; 
Phcenix  Ins.  Co.  v.  Moog,  78  Ala.  284,  56  Am. 
Rep.  31 ;  Voisin  -'.Commercial  Mut.  Ins.  Co., 
.62  Hun  (N.  Y.)  4. 

5.  2  Arnould  on  Marine  Ins.  (6th  ed.)  775. 
See  also  Earle  v.  Rowcroft,  8  East  126. 

6.  When  Question  for  Jury. — Atkinson  :•. 
Great  Western  Ins.  Co.,  65  N.  Y.  531. 

A  policy  was  issued  by  the  defendant  cover- 
ing a  shipment  of  cotton  from  Augusta, 
Ga.,  to  Liverpool  by  way  of  Charleston.  The 
master  of  the  vessel  upon  which  the  cot- 
ton was  shipped  at  Charleston  gave  a  clear 
bill  of  lading  requiring  the  cotton  to  be 
stowed  under  deck.  A  portion  of  it,  however, 
was  stowed  by  the  master  on  deck  without  the 
plaintiff's  knowledge  or  assent,  and  against 
the  protest  of  the  agent  of  the  ship  owners, 
who  advised  the  master  that  h**  was  bound  to 
carry  the  cotton  under  deck.  In  a  violent 
storm  at  sea  on  the  passage  the  cotton  on  deck 
was  thrown  overboard  to  save  the  ship,  and 
was  lost.  In  an  action  upon  the  policy,  wherein 
these  facts  appeared,  it  was  held  that  the 
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c.  Effect  of  Concurrence  or  Gross  Negligence  of  Owner— concur- 
rence of  Owner. — Where  the  act  which  would  otherwise  be  barratrous  is  done 
with  the  concurrence  of  the  owner,  it  is  not  barratry.1 

Gross  Negligence  of  owner. — And  though  in  a  given  case  the  owner  may  not  be 
said  to  have  consented  to  the  act,  yet  he  may  be  guilty  of  such  gross  negli- 
gence in  not  taking  steps  to  prevent  it  as  to  deprive  it  of  its  barratrous 
nature.2 

Negligence  in  Case  of  Barratry  by  Mariners.— The  doctrine  here  stated  as  to  the 
owner's  negligence  arises  particularly  in  the  case  of  barratry  by  mariners. 
No  act  of  the  mariner  can  be  regarded  as  barratrous  which  the  owner  or  the 
master  as  his  agent  might,  with  ordinary  diligence,  have  prevented.3 

2.  Specific  Acts — General  Remarks. — Under  this  head  it  is  intended  to  present 
specifically  some  of  the  more  important  acts  which  have  been  adjudged  to  be 
barratrous. 

Sailing  Out  of  Port  without  Paying  Port  Duties. — Thus  if  the  master  sails  out  of  a 
port  without  paying  port  duties,  whereby  the  goods  on  board  the  vessel  are 
forfeited  and  lost,  or  spoilt,  it  is  barratry.4 

Breach  of  Blockade. — So,  the  wilful  sailing  with  the  cargo  to  a  blockaded  port, 
by  the  master,  without  the  owner's  consent,  in  consequence  of  which  the 
vessel  and  cargo  are  seized  and  confiscated,  has  been  held  to  be  barratrous.5 

Attempt  to  Rescue  Vessel  Lawfully  Detained. —  In  the  same  way,  where  a  neutral 
vessel  is  condemned  as  a  result  of  a  wilful  attempt  by  the  master  to  rescue 
her,  when  rightfully  detained  and  sent  in  for  examination  by  a  belligerent 
cruiser,  it  has  been  held  to  be  a  Toss  by  barratry.6 

Unlawful  Trading.  —  Similarly,  the  going -into  an  enemy's  settlement  and 
trading  with  the  enemy  by  the  captain,  without  the  authority  of  his  owners, 
though  intended  principally  for  their  benefit,  being  in  contravention  of  his 
duty  to  them,  and  causing  their  property  to  be  confiscated,  is  barratry.7 

Cruising. — If  the  captain  of  a  trading  vessel,  contrary  to  the  instructions  of 
his  owner,  cruises  for  and  takes  a  prize,  and  the  vessel  is  afterwards  lost  by 


question  of  the  intent  of  the  master  was  one 
for  the  jury.  Atkinson  v.  Great  Western  Ins. 
Co.,  65  N.  Y.  531. 

1.  Effect  on  Act  of  Concurrence  of  Owner. — 
Stamma  v.  Brown,  2  Stra.  1173;  Vallejo  v. 
Wheeler,  Cowp.  153 ;  Nutt  v.  Bourdieu,  1  T. 
R.  323;  Thurston  v.  Columbian  Ins.  Co.,  3 
Cai.  (N.  Y.)  89. 

For  further  discussion  of  doctrine,  where  the 
act  is  committed  by  the  owner  or  under  his 
direction,  see  infra,  this  title,  By  Whom  It 
may  be  Committed . 

2.  Effect  on  Act  of  Gross  Negligence  of  Owner. 
— Pipon  v.  Cope,  1  Campb.  434. 

3.  Owner's  Negligence  In  Case  of  Barratry  by 
Mariners. — 2  Arnould  on  Marine  Insurance 
(6th  ed.)  781 ;  Pipon  v.  Cope,  1  Campb. 
434- 

Where  Gross  Negligence  is  Not  Shown. — Where 
three  prisoners  of  war,  taken  on  board  of  a 
vessel,  together  with  four  of  the  mariners, 
overpowered  the  master  and  the  rest  of  the 
crew,  ran  the  ship  aground,  and  afterwards 
burned  it  with  part  of  the  cargo,  this  was  held 
to  be  a  case  of  barratry  by  the  mariners, 
it  being  considered  not  to  be  gross  negligence 
that  the  prisoners  were  taken  on  board  and 
not  kept  in  custody.  Toulmin  v.  Anderson, 
1  Taunt.  227  ;  Toulmin  v.  Inglis,  1  Campb.  421 . 
See  also  Hucks  v.  Thornton,  Holt  30,  3  E.  C. 
L.  22. 


4.  Sailing  Out  of  Port  without  Paying  Port 
Duties. — Knight  -'.  Cambridge,  cited  in  Stam- 
ma v.  Brown,  2  Stra.  1174;  and  in  Earle  v. 
Rowcroft,  8  East  126. 

Sailing  Out  of  Port  in  Breach  of  an  Embargo. — 
"In  Robertson  v.  Ewer,  1  T.  R.  127,  Buller, 
J.,  upon  the  trial  was  of  opinion,  and  it  does 
not  appear  upon  the  argument  to  have  been 
denied  by  the  court,  that  sailing  out  of  port 
without  leave,  in  breach  of  an  embargo,  in 
consequence  of  which  the  owners  afterwards 
sustained  a  loss  in  respect  of  seamen's  wages 
and  provisions  by  the  detention  of  the  ship, 
was  barratry."  Lord  Ellenborough,  C.  J.,  in 
Earl  v.  Rowcroft,  8  East  126. 

6.  Breach  of  Blockade.  —  Goldschmidt  V. 
Whitinore,  3  Taunt.  508.  See  also  Calhoun 
v.  Insurance  Co.,  1  Binn.  (Pa.)  293. 

But  this  cannot  be  maintained  if  the  evidence 
be  quite  consistent  with  the  supposition  that 
the  captain  acted  either  ignorantly  or  in  obedi- 
ence to  orders  from  his  owners.  Everth  v. 
Hannam,  6  Taunt.  675. 

6.  Attempt  to  Rescue  Vessel  Lawfully  Detained. 
— Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  (U. 
S.)  61;  Brown  v.  Union  Ins.  Co.,  5  Day 
(Conn.)  8;  Wilcocks  v.  Union  Ins.  Co.,  2 
Binn.  (Pa.)  574,  4  Am.  Dec.  480. 

7.  Unlawful  Trading.— Earle  v.  Rowcroft,  8 
East  126.  See  also  Austualian  Ins.  Co.  v. 
Jackson,  33  L.  T.  286. 
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being  driven  on  shore  in  a  storm  in  consequence  of  it,  it  is  an  act  of  barratry 
upon  which  the  assured  may  recover  against  the  underwriters,  although  the 
captain  libelled  the  prize  for  the  benefit  of  the  owner  as  well  as  of  himself.1 

Smuggling. — A  loss  consequent  upon  smuggling,  engaged  in  by  the  master, 
is  also  a  loss  by  barratry  for  which  the  owners  may  recover  from  their  insurers, 
and  this  though,  by  the  terms  of  the  insurance  policy,  the  ship  is  only  insured 
"  in  any  lawful  trade,"  for  this  stipulation  is  applied  to  the  trade  in  which 
the  owners  employ  her.2 

Setting  Fire  to  Vessel. — The  setting  fire  to  the  vessel  by  the  master,  for  the 
purpose  of  defrauding  the  insurers  of  the  cargo,  is  barratrous,  though  his 
design  be  to  benefit  the  insured  as  well  as  himself.3 

Running  Vessel  on  Shore. — In  the  same  way  the  wilf'illy  running  a  vessel  on 
shore  by  the  master,  in  consequence  of  which  the  goods  on  board  are  lost,  is 
a  barratrous  act.4 

Selling  Ship  or  Cargo. — Also,  if  the  master  fraudulently  procures  a  ship  to  be 
condemned  and  sold,5  or  if  he  acts  in  bad  faith  in  selling  the  cargo,6  he  is 
chargeable  with  barratry. 

Larcenies  and  Embezzlements. — Larcenies  and  embezzlements,  other  than  mere 
petit  thefts,  of  goods  on  board  will  amount  to  barratry.7 

Deviations. — Unless  accompanied  with  fraud  or  crime,  no  case  of  deviation 
will  fall  within  the  true  definition  of  barratry.8  But  where  the  vessel  is  taken 
out  of  the  possession  of  the  owner  by  the  master  and  crew,  and  taken  to  a 
distant  country,9  or  where  the  master  sails  out  of  his  course  to  go  on  an 
iniquitous  scheme  of  his  own,  distinct  from  the  purpose  of  the  voyage,  as 
where  he  goes  on  a  smuggling  adventure,10  it  will  be  barratry.    However,  if 


1.  Cruising. — Moss  v.  Byrom,  6  T.  R.  379. 

2.  Smuggling. — Havelock  v.  Hancill,  3  T.  R. 
277  ;  Lockyer  v.  Orfley,  1  T.  R.  252  ;  Mariati- 
gui  v.  Louisiana  Ins.  Co.,  8  La.  65,  28  Am. 
Dec.  129;  American  Ins.  Co.  v.  Dunham,  12 
Wend.  (N.  Y.)  463. 

Negligence  of  Owner. — If,  however,  the  loss 
occurs  through  the  negligence  of  the  owner, 
as  where  repeated  acts  of  smuggling  have 
been  committed,  and  the  third  time  the  ship  is 
seized  and  forfeited,  the  underwriters  are  not 
liable.    Pipon  v.  Cope,  1  Campb.  434. 

3.  Setting  Fire  to  Vessel. — Phoenix  Ins.  Co. 
v.  Moog,  78  Ala.  284,  56  Am.  Rep.  31. 

4.  Running  Vessel  on  Shore.  —  Soares  v. 
Thornton,  7  Taunt.  628,  2  E.  C.  L.  628. 

5.  Selling  Ship. — Dixon  v.  Reed,  5  B.  &  Aid. 
597,  7  E.  C.  L.  201. 

Selling  Ship's  Tackle,  etc. — Moreover,  if  the 
master  of  a  whaling  vessel  fraudulently  sell 
or  dispose  of  any  part  of  the  ship's  tackle,  ap- 
parel, or  furniture,  or  of  her  outfits  or  supplies, 
in  order  to  obtain  money  for  his  own  use,  or 
fraudulently  convert  to  his  own  use  money  fur- 
nished by  the  owners  for  the  purchase  of  re- 
freshments or  supplies,  such  acts,  so  far  as 
they* interrupt  or  defeat  the  purposes  of  the 
voyage,  constitute  barratry.  Lawton  v.  Sun 
Mut.  Ins.  Co.,  2  Cush.  (Mass.)  500. 

From  What  Time  Right  of  Action  Dates. — If 
the  captain  of  a  ship,  insured  barratrously,  car- 
ries her  out  of  the  course  of  the  voyage,  and 
procures  her  to  be  condemned  in  a  vice-ad- 
miralty court,  sells  her,  and  delivers  her  up  to 
the  purchaser,  it  is  only  from  this  last  event 
that  the  statute  of  limitations  begins  to  run  as 
between  the  assured  and  the  underwriters. 
Mibbert  v.  Martin,  1  Campb.  538. 

3  C.  of  L. — 55  i 


6.  Selling  Cargo. — New  Orleans  Ins.  Co.  v. 
Albro  Co.,  112  U.  S.  506;  Meyer  v.  Great 
Western  Ins.  Co.,  104  Cal.  382. 

Evidence  that  the  cost  of  repairing  a  vessel 
was  trifling,  and  occupied  only  a  few  days,  or 
that  the  ship  was  in  a  seaworthy  condition 
and  fit  to  make  the  voyage,  and  that  there 
was  no  necessity  for  a  sale  of  the  cargo,  that 
much  of  the  cargo  was  sold  before  it  was  dis- 
charged, and  some  of  it  for  a  price  beyond  its 
cost,  that  the  master,  who  was  himself  a  part- 
owner  in  the  vessel,  failed  to  notify  the  in- 
sured and  the  owners  of  the  cargo  of  the 
damage,  or  of  the  sale  thereof,  and  that  he 
abandoned  the  voyage  and  sailed  for  a  distant 
port,  is  sufficient  to  authorize  a  jury  to  find 
that  the  sale  was  made  in  bad  faith,  and  that 
the  master  was  guilty  of  barratry.  Meyer  v. 
Great  Western  Ins.  Co.,  104  Cal.  3S1. 

7.  Larcenies  and  Embezzlements. — Stone  v. 
National  Ins.  Co.,  19  Pick.  (Mass.)  34;  Insur- 
ance Co.  v.  Bryan,  26  Wend.  (N.  Y.)  565. 

Thus,  in  Stone  v.  National  Ins.  Co.,  19  Pick. 
(Mass.)  34,  it  was  held  that  the  stealing  of  a 
cargo  by  a  mariner  was  barratry. 

8.  Deviations. — Earle  v.  Rowcroft,  8  East 
126;  Phyn  7'.  Royal  Exch.  Assur.  Co.,  7  T. 
R.  501 ;  Bottomley  v.  Bovill,  5  B.  &  C.  210, 
11  E.  C.  L.  204;  Wiggin  v.  Amory,  14  Mass. 
1,  7  Am.  Dec.  175;  Hood  v.  Nesbit,  2  Dall. 
(Pa.)  137,  1  Am.  Dec.  265 ;  Stewart  v.  Ten- 
nessee M.  &  F.  Ins.  Co.,  1  Humph.  (Tenn.) 
242. 

9.  Dixon  v.  Reed,  5  B.  &  Aid.  597,  7  E.  C. 
L.  201;  Falkner  v.  Ritchie,  2  M.  &  S.  290; 
Brown  v.  Smith,  1  Dow.  349. 

10.  Vallejo  v.  Wheeler,  Cowp.  154. 
Where    the   voyage  insured  was   "  from 
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the  owner  assents  to  the  deviation,  it  cannot  be  regarded  as  barratrous.1 

Delays. — If  the  voyage  is  delayed  for  the  prosecution  of  a  barratrous  act, 
as  where  the  delay  is  employed  by  the  master  in  providing  himself  with 
forged  ship  papers,  the  delay  is  a  part  of  the  barratry  for  which  the  under- 
writers are  liable,  and  is  not  a  deviation  by  which  they  are  excused.2  But 
if  it  does  not  appear  that  the  delay  proceeds  from  a  criminal  or  fraudulent 
purpose,  it  is  not  barratry.3 

3.  By  Whom  It  may  be  Committed — General  Rule — Master  or  Mariners. — An  act,  to  be 
barratrous,  must  have  been  committed  either  by  the  master4  or  the  mariners.5 
The  Owner. — Accordingly,  no  act  done  by  the  owner  or  under  his  direction 
can  amount  to  barratry.6 


Jamaica  to  New  Orleans,  which  lies  up  the  river 
Mississippi,"  and  the  captain  proceeded  on  his 
voyage  as  far  as  the  mouth  of  that  river,  and 
then  dropped  anchor  and  went  up  the  river  in 
his  boat  for  a  fraudulent  purpose  of  his  own, 
it  was  held  that  the  dropping  of  his  anchor 
with  such  fraudulent  intent  was  an  act  of  bar- 
ratry, and  not  merely  a  deviation.  Ross  v. 
Hunter,  4  T.  R.  33. 

1.  Stamma  v.  Brown,  2  Stra.  1173;  Thurs- 
ton v.  Columbian  Ins.  Co.,  3  Cai.  (N.  Y.)  89. 

Thus  if  the  assured  be  apprised  by  the 
master  of  his  pursuing  another  voyage  than 
that  insured,  on  which  he  has  been  sent,  and 
do  not  disapprove  of  it,  it  is  only  a  deviation 
and  not  a  barratry,  though  the  master  ulti- 
mately run  away  with  the  ship  and  sell  her 
and  embezzle  the  proceeds.  Thurston  v.  Co- 
lumbian Ins.  Co.,  3  Cai.  (N.  Y.)  89. 

2.  Roscow  v.  Corson,  8  Taunt.  684,  4  E.  C. 
L.  246. 

3.  Bradford  v.  Levy,  2  C.  &  P.  137,  12  E.C. 
L.  58. 

4.  Barratry  by  Master. — See  cases  generally 
throughout  the  article. 

6.  Barratry  by  Mariners. — Toulmin  v.  An- 
derson, 1  Taunt.  327;  Toulmin  v.  Inglis,  1 
Campb.  421;  Pipon  v.  Cope,  1  Campb.  434. 

6.  Barratry  cannot  be  Committed  by  Owner. — 
Nutt  v.  Bourdieu,  1  T.  R.  323;  Stamma  v. 
Brown,  2  Stra.  1 173.  See  also  Vallejo  v. 
Wheeler,  Cowp.  143. 

Thus,  where  goods  were  shipped  on  board  a 
vessel,  and  a  policy  was  underwritten  by  the 
defendant  insuring  the  goods  for  the  voyage 
from  Falmouth  to  Marseilles  in  accordance 
with  the  bill  of  lading  signed  by  the  master, 
and  afterwards,  under  the  direction  of  the 
owners,  it  was  decided  to  touch  at  ether  ports 
before  going  to  Marseilles,  of  which  facts  the 
insured  were  informed,  it  was  hcjd  that  no 
act  of  barratry  had  been  committed.  Stam- 
ma v.  Brown,  2  Stra.  1173. 

Also  the  taking  of  goods  out  of  enemies' 
vessels  at  sea  by  a  private  ship  of  war,  pursu- 
ant to  the  instructions  from  the  owners  of  the 
ship,  although  very  censurable  conduct,  is  not 
barratry.    Ward  v.  Wood,  13  Mass.  539. 

In  Nutt  v.  Bourdieu,  1  T.  R.  323,  Lord 
Mansfield  said  :  "  Barratry  is  something  con- 
trary to  the  duty  of  the  master  and  mariners, 
the  very  terms  of  which  imply  that  it  must 
be  in  the  relation  in  which  they  stand  to  the 
owners  of  the  ship.  *  *  *  An  owner  cannot 
commit  barratry.  He  may  make  himself 
liable  by  his  fraudulent  conduct  to  the  owner 
of  the  goods,  but  not  as  for  barratry." 


Acts  Done  by  or  under  Direction  of  Charterer. — 

Under  the  rule  laid  down  in  the  text,  it  has 
been  held  that  if  a  chartered  ship  be  lost  by 
means  of  the  captain  engaging  in  an  illegal 
trade,  in  obedience  to  the  orders  of  the  char- 
terer, this  is  not  a  loss  by  barratry  for  which 
the  owner  of  the  ship  can  recover  against  the 
underwriters.  Hobbs  v.  Hannam,  3  Campb.  93. 
Lord  Ellenborough,  in  this  case,  said :  "If  I 
give  the  dominion  of  my  ship  to  a  charterer, 
his  acts  are  my  acts ;  and  in  this  case  Kendal, 
whose  orders  the  master  implicitly  obeyed 
pecording  to  his  instructions,  was,  in  point  of 
law,  the  agent  of  the  plaintiff.  Therefore  the 
loss  arose  from  following  his  own  orders,  and 
there  is  no  pretense  for  imputing  it  to  barra- 
try." 

Where  Charterer  Employs  Master  and  Crew. — 

In  Hallet  v.  Columbian  Ins.  Co.,  8  Johns.  (N. 
Y.)  272,  it  was  held  that  where  there  has 
been  a  complete  letting  of  the  entire  vessel 
for  the  voyage,  and  the  master  is  to  victual 
and  man  her  at  his  own  cost,  and  has  the 
whole  management  and  control,  he  is  to  be 
considered  as  owner  pro  hac  vice,  and  there- 
fore he  cannot  be  guilty  of  barratry. 

Where  Charterer  Engages  to  Render  to  General 
Owner  Part  of  the  Ship's  Earnings. — Moreover, 
in  Massachusetts,  it  has  been  held  that  where 
one  hired  a  vessel  for  six  months,  engaging  to 
render  to  the  owners  a  moiety  of  her  earnings, 
to  victual  and  man  her,  and  to  be  at  all  expense 
during  the  term  except  keeping  the  vessel  in 
repair,  and  sailed  in  her  himself  as  master,  he 
was  so  far  the  owner  of  the  vessel  that  he 
could  not  be  charged  with  barratry.  Taggard 
v.  Loring,  16  Mass.  336,  8  Am.  Dec.  140. 

However,  in  New  York,  in  a  case  which 
had  to  do  with  the  question  of  the  charterer's 
liability  for  the  tort  of  the  master,  though 
not  a  case  of  barratry,  the  above  case  was 
criticised,  as  being  opposed  to  the  drift  of 
authority  in  that  state.  The  court  said : 
"But  I  have  arrived  at  the  conclusion  that 
this  doctrine,  even  if  broadly  maintained,  ap- 
plies only  to  cases  in  which  there  has  been  an 
actual  demise  of  the  vessel,  such  as  to  take 
from  the  owner  all  possession,  authority, 
and  control,  and  not  to  cases  where  there  has 
been  merely  a  contract  about  the  vessel  for 
the  division  of  earnings  and  expenses." 
Scarff  v.  Metcalf,  107  N.  Y.  217,  1  Am.  St. 
Rep.  807. 

Where  General  Owner  Employs  Master  and 
Crew. — But  where  M  chartered  a  vessel  to  A 
and  B  for  a  particular  voyage,  reserving  half 
the  cabin  and  certain  privileges  for  the  master 
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In  Maritime  Law.  BARRA  TR  Y.      Against  Whom  It  may  be  Committed. 

Where  Master  is  Owner. — And  this  is  true,  though  the  owner  is  at  the  same  time 
the  master  of  the  vessel.1 

Where  Master  is  fart  Owner. — But  the  fact  that  the  master  is  a  part  owner  does 
not  incapacitate  him  from  committing  barratry  against  his  co-owners.2  A 
different  rule,  however,  has  been  declared  in  Massachusetts? 

4.  Against  Whom  It  may  be  Committed— The  Owners. — Barratry  may  be  com- 
mitted only  against  the  owners  of  a  ship.4 

Charterers. — So,  it  is  well  settled  that  where  a  vessel  is  chartered  on  such 
terms  that  the  charterer  becomes  complete  owner  for  a  time,  barratry  may  be 
committed  against  him  by  the  master  or  mariners  acting  under  the  direction 
of,  or  with  the  concurrence  of,  the  general  owner.5 

Where  General  Owner  Employs  Master  and  Crew.— In  England,  moreover,  it  has 
been  held  that  to  constitute  a  charterer  such  owner  it  is  not  necessary  that 
the  master  and  mariners  should  have  been  employed,  paid,  and  victualed  by 
him,  but  that  this  may  be  done  by  the  general  owner.6  In  the  United  States, 
however,  this  extension  of  the  doctrine  seems  to  be  repudiated.7 


and  mate,  and  covenanted  to  hire  and  pay  the 
master  and  crew  and  furnish  them  with  all 
provisions,  and  the  master,  at  the  request  of  B, 
who  was  on  board,  went  out  of  the  course  of 
the  voyage,  and  the  vessel  was  captured  by  a 
Spanish  privateer,  it  was  held  that  M,  not- 
withstanding the  charter  party,  continued 
owner  of  the  vessel  for  the  voyage,  and  that 
the  deviation  amounted  to  an  act  of  barratry 
in  the  master  for  which  the  insurers  of  the 
vessel  were  liable.  M'Intyre  v.  Bowne,  i 
Johns.  (N.  Y.)  229. 

1.  When  Master  Is  Owner. — 2  Arnould  on 
Marine  Insurance  (6th  ed.)  784;  Marcardier 
v.  Chesapeake  Ins.  Co.,  8  Cranch  (U.  S.)  39; 
Taggard  v.  Loring,  16  Mass.  336,  8  Am.  Dec. 
140;  Hallet  v.  Columbian  Ins.  Co.,  8  Johns. 
(N.  Y.)  272. 

Where  Master  Is  Equitable  Owner. — Moreover, 
though  the  master  be  only  the  equitable  owner 
of  the  vessel,  his  acts  cannot  be  barratrous. 
Lewen  v.  Suasso,  Postlethwaite's  Diet.,  art. 
Assurance,  p.  149;  Barry  v.  Louisiana  Ins. 
Co.,  11  Martin  (La.)  630. 

Thus  if  the  master  mortgages  his  vessel,  but 
retains  control  over  it,  he  cannot  commit  an 
act  of  barratry.  Lewen  v.  Suasso,  Postle- 
thwaite's Diet.,  art.  Assurance,  p.  147. 

Possession  under  Fraudulent  Title. — But  the 
fraudulent  sale  and  purchase  of  a  vessel  by  the 
master  will  not  constitute  such  an  ownership 
as  to  afford  a  defense  to  a  claim  for  a  loss  by 
a  subsequent  barratry  on  his  part.  Steinbach 
v.  Ogden,  3  Cai.  (N.  Y.)  1. 

Where  Master  Is  Supercargo  or  Consignee  of 
Cargo. — The  master  may  be  guilty  of  an  act  of 
barratry,  though  he  is  supercargo  or  consignee 
of  the  cargo,  for  in  that  case  the  barratry  is  not 
committed  in  the  character  of  supercargo  or 
consignee,  but  in  his  character  of  master  of  the 
vessel.  Earle  v.  Rowcroft,  8  East  126;  Kend- 
rick  v.  Delafield,  2  Cai.  (N.  Y.)  67;  Cook  v. 
Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  40,  6 
Am.  Dec.  353.  Compare  Crousillat  v.  Ball, 
4  Dall.  (Pa.)  294,  2  Am.  Dec.  375. 

Burden  of  Proof. — In  an  action  by  the  as- 
sured of  goods  against  the  underwriters  for 
loss  by  the  barratry  of  the  master,  proof  that 
the  person  who  was  described  in  the  policy  as 


master,  and  who  was  treated  with  and  acted  as 
such,  carried  the  ship  out  of  her  course  for 
fraudulent  purposes  of  his  own  prima  facie, 
is  sufficient  to  entitle  the  plaintiff  to  recover 
without  showing  negatively  that  he  was  not  the 
owner,  or  that  any  other  person  was.  Such 
proof  lies  on  the  defendant,  wishing  to  avail 
himself  of  it,  to  establish.  Ross  v.  Hunter,  4 
T.  R.  33.  See  also  Steinbach  -'.  Ogden,  3  Cai. 
(N.  Y.)  1. 

2.  Where  Master  Is  Part  Owner. — Jones  v. 
Nicholson,  10  Exch.  28;  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31  ;  Meyer 
v.  Great  Western  Ins.  Co.,  104  Cai.  381 ; 
Hutchins  v.  Ford,  82  Me.  363;  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  62  Hun  (N.  Y.)  4. 

Thus,  where  the  master,  being  part  owner, 
sold  the  ship  and  cargo  and  took  the  proceeds 
to  his  own  use,  it  was  held  that  the  under- 
writers and  insurers  were  liable  for  the  loss, 
as  being  a  clear  case  of  barratry.  Jones  v. 
Nicholson,  10  Exch.  28. 

3.  Wilson  v.  General  Mut.  Ins.  Co.,  12  Cush. 
(Mass.)  360,  59  Am.  Dec.  188. 

4.  Owners  of  Ship. — Nutt  v.  Bourdieu,  1  T. 
R.  323.  And  see  cases  generally  throughout 
this  article. 

Who  may  Insure  against  Barratry. — But  al- 
though an  act,  to  be  barratrous,  must  be  com- 
mitted against  the  owner  of  the  ship,  yet 
any  one  who  owns  an  interest  in  the  ship  or 
cargo  may  insure  that  interest  against  barra- 
try. 1  Parsons  on  Marine  Ins.  166;  Stone  v. 
National  Ins.  Co.,  19  Pick.  (Mass.)  34. 

6.  Barratry  against  Charterer. — Thus,  where 
a  ship,  insured  to  sail  from  London  to  Seville, 
sailed  out  of  her  course  to  Guernsey  to  take  in 
brandy  and  wine  on  a  smuggling  adventure  of 
the  captain,  with  the  knowledge  of  the  general 
owner  but  not  of  the  charterer,  and  the  night 
after  the  ship  quitted  Guernsey  she  sprung  a 
leak  which  rendered  her  totally  incapable  of 
proceeding  on  the  voyage,  and  the  goods  were 
much  damaged — this  was  held  to  be  a  clear  case 
of  barratry.    Vallejo  v.  Wheeler,  Cowp.  143. 

6.  Soares  v.  Thornton,  7  Taunt.  627,  2  E. 
C.  L.  627. 

7.  Marcardier  v.  Chesapeake  Ins.  Co.,  8 
Cranch  (U.  S.)  39. 
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Definitions. 


BARREL. — The  term  "barrel"  may  denote  either  quantity  or  measure,  or 
a  vessel  of  a  certain  kind  and  capacity.1 

BARRENNESS.  (See  also  the  title  DIVORCE.) — Barrenness  is  in  no  sense  a 
synonym  of  impotency.2 

BARRICADE. — The  term  "  barricade  "  imports  an  obstruction.3 

BARRISTER.  (See  also  the  title  ATTORNEY  AND  Client,  and  cross- 
references  there  given.) — In  England  the  legal  profession  is  divided  into  two 
classes:  first,  barristers,  who  are  counselors  or  advocates,  and  plead  their 
clients  cases  before  the  courts;  and  second,  solicitors  or  attorneys,  who  prepare 
the  cases  for  trial.    No  such  division  obtains  in  any  of  the  United  States. 

BARROOM.  (See  also  the  title  INTOXICATING  LIQUORS.) — A  barrbom  is 
a  place  for  the  sale  of  intoxicating  liquors  by  retail,  for  consumption  at  the 
place  of  sale.4 


1.  Miller  v.  Stevens,  100  Mass.  518,  Gard- 
ner v.  Lane,  9  Allen  (Mass.)  501. 

" Barrel''  in  the  Sense  of  "Quantity." — If  a 

writ  commanding  the  officer  to  replevy  a  cer- 
tain number  of  barrels  of  mackerel  is  served, 
with  the  assent  of  the  defendant,  by  taking,  in 
part,  two  half  barrels  as  equivalent  to  onefcar- 
rel,  the  defendant  cannot  afterwards  claim  a 
return  thereof  on  the  ground  that  the  officer 
seized  property  not  described  in  his  writ. 
The  court  said  :  "  But  it  is  an  error  to  sup- 
pose that  the  term  barrel  necessarily  imports  a 
definite  and  precise  description  of  a  particular 
article  or  thing.  It  may  and  often  is  used  to 
designate  a  certain  quantity,  and  not  the  ves- 
sel or  cask  in  which  an  article  is  contained. 
There  is  nothing  on  the  face  of  the  writ  to 
show  that  it  was  used  in  the  latter  sense; 
on  the  contrary,  the  evidence  tended  very 
clearly  to  show,  and  the  jury  have  found  under 
the  instructions  of  the  court,  that  the  term 
barrel  was  not  intended  as  a  precise  and  defi- 
nite description  of  the  specific  articles  which 
the  sheriff  was  commanded  to  replevy,  but  as 
a  designation  of  the  quantity  of  a  particular 
kind  or  quality  of  mackerel  which  he  was  to 
take,  irrespective  of  the  mode  in  which  it  was 
packed,  or  the  particular  vessels  or  casks  in 
which  it  was  contained."  Gardner  v.  Lane, 
9  Allen  (Mass.)  492. 

Not  Referring  to  Quantity  Alone. — To  sup- 
port an  indictment  for  stealing  two  barrels  of 
turpentine,  it  was  held  that  it  must  appear 
that  the  turpentine  was  in  barrels.  The  court 
said  :  "  Upon  the  other  question,  how-ever,  it 
is  the  opinion  of  the  court  that  it  is  a  material 
part  of  the  description  of  the  turpentine  that 
when  taken  it  was  in  barrels.  That  would  not 
be  so  if  the  term  barrel  imported  or  could  be 
referred  to  quantity  only;  for  one  may  un- 
doubtedly be  convicted  when  the  evidence 
shows  a  larceny  of  more  or  less  in  measure  or 
weight  than  is  charged  in  the  indictment. 
But  a  barrel  of  turpentine,  or  a  barrel  of  flour, 
or  a  hogshead  of  tobacco,  in  agricultural  and 
mercantile  parlance,  as  also  in  the  inspection 
laws,  means  prima  facie  not  a  certain  quan- 
tity merely,  but  further  a  certain  state  of  the 
article,  namely,  that  it  is  in  a  cask.  The 
statute  exacts,  for  example,  that  every  '  barrel 
of  turpentine'  shall  contain  thirty-two  gallons, 
and  be  in  good  and  sufficient  casks,  made  of 
staves  of  certain  dimensions.  'A  barrel  of 
turpentine '  is  in  a  degree  a  term  of  art  in  trade 


and  in  the  law;  and  when  one  says  he  has  so 
many  barrels  of  turpentine  he  is  universally 
understood  to  mean  that  number  of  casks  of  the 
statute  size,  etc.,  containing  turpentine,  and 
consequently  that  the  casks,  as  well  as  the 
turpentine,  are  his.  lA  barrel'  of  turpentine 
or  flour  is  thus  one  thing,  constituted  by  both 
the  cask  and  its  contents ;  and  it  is  known  so 
to  be  by  that  description."  State  v.  Moore, 
11  Ired.  L.  (N.  Car.)  70. 

Parol  Evidence  is  admissible  to  show  that  by 
the  word  barrels,  used  in  a  written  contract, 
were  intended  vessels  of  a  certain  kind  and 
capacity,  and  not  a  measure  of  quantity,  and 
that  the  parties  contracting  had  reference  not 
to  a  statute  barrel,  but  to  certain  vessels  of 
uniform  size  of  different  capacity  from  the 
statute  barrel.  Miller  v.  Stevens,  100  Mass. 
518,  1  Am.  Rep.  139.  See  also  Keller  v.  Webb, 
125  Mass.  88. 

Salt  Barrel. — In  Clark  -•.  Pinney,  7  Cow.  (N. 
Y.)  68i,  it  was  held  that  where  a  contract  was 
to  deliver  Salina  salt  in  barrels,  such  barrels 
as  were  directed  by  the  Nciv  fork  statutes 
were  intended. 

2.  Anonymous,  89  Ala.  292,  citing  Devan- 
bagh  v.  Devanbagh,  5  Paige  (N.  Y.)  554,  28 
Am.  Dec.  443,  note. 

3.  Ordinance. — In  American  Water-Works 
Co.  v.  Dougherty,  37  Neb.  376,  it  was  held 
where  an  ordinance  required  a  water  company 
to  provide  fences  or  other  suitable  and  suffi- 
cient barricades  against  accidents  when  en- 
gaged in  excavating  streets,  that  the  term 
barricade  imported  an  obstruction — not  mere- 
ly a  warning,  but  an  actual  impediment  to 
travel.  See  also  the  title  Streets  and  Side- 
walks. 

4.  Barroom. — Beiser  v.  State,  79  Ga.  326. 
Within  a  statute  providing  for  the  licensing 

of  barrooms  and  drinking  shops,  a  place  is  a 
barroom  or  drinking  shop  which  is  used  or  oc- 
cupied for  the  purpose  of  traffic  in  liquors  to 
be  drunk  on  the  premises,  its  legal  character 
being  determined  by  the  business  for  which 
it  is  occupied.  Matter  of  Schneider,  11  Ore- 
gon 297. 

"  It  was  proved  that  appellant  kept  a  saloon 
in  the  house— kept  a  bar  in  the  front  room. 
The  jury  doubtless  understood  the  words 
'saloon'  and  'bar'  taken  in  their  connec- 
tion, as  meaning  dramshop  or  grocery." 
Brockway  v.  State  36  Ark.  636. 

Tavern. — In  Matter  of  Schneider,  11  Oregon 
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BARTER.  (See  also  Exchange  ;  and  the  title  Sales.) — "  Barter "  is  a 
contract  by  which  the  parties  exchange  goods.  The  term  is  not  applied  to 
contracts  concerning  land,  but  to  such  only  as  relate  to  goods  and  chattels.1 

BASE. — See  note  2. 

BASE  BALL.  (See  generally  the  titles  CONTRACTS ;  SPECIFIC  PERFORM- 
ANCE.)— "  Base  ball  "  is  defined  as  a  game  of  ball,  so  called  from  the  bases  or 
bounds,  four  in  number,  which  designate  the  circuit  which  each  player  must 
make  after  striking  the  ball.3 

BASE  FEE.  (See  also  the  title  Estates.)— A  base  or  qualified  fee  is  such 
a  one  as  hath  a  qualification  subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end,  as  in  the  case  of  a  grant 
to  A  and  his  heirs,  tenants  of  the  manor  of  Dale.  In  this  instance,  whenever 
the  heirs  of  A  cease  to  be  tenants  of  that  manor  the  grant  is  entirely  defeated.4 


297,  it  is  said  that  there  is  no  essential  dif- 
ference between  the  meaning  of  the  word 
"tavern"  and  the  word  barroom  or  drinking 
shop.    Compare  Tavern. 

Public  Bar. — A  license  was  subject  to  the  con- 
dition that  the  licensee  should  not  keep  a  public 
bar.  In  defining  the  term  public  bar,  the  court 
said  :  "  Itwould  certainly  be  difficult,  and  prob- 
ably impossible,  to  define  with  absolute  precis- 
ion the  meaning  of  the  term  'public  bar,'  so  as 
to  include  everything  that  would,  and  exclude 
everything  that  would  not,  constitute  such  a 
bar,  though  under  any  given  state  of  facts  it 
might  not  be  difficult  to  determine  whether 
or  not  they  constituted  svich  a  bar.  Such  a  bar 
must  obviously  be  something  at  which  liquors 
are  sold  to  be  drunk  on  the  premises ;  and  it 
is  equally  obvious  that  everything  at  which 
liquors  are  so  sold  is  not  necessarily  such  a 
bar,  for  the  purpose  of  the  license  is  to  author- 
ize such  sales  unless  made  in  a  certain  man- 
ner. In  a  somewhat  general  way,  a  public 
bar  may  be  defined  as  a  counter,  table,  shelf, 
or  other  similar  device,  designed  and  used  for 
the  purpose  of  facilitating  the  sale  and  deliv- 
ery of  liquors  there  kept  to  any  one  who  may 
apply  for  them,  to  be  then  and  there  drunk, 
not  in  connection  with  meals,  lunches,  or  food. 
A  lunch  counter,  designed  and  used  for  fur- 
nishing lunches,  would  not  be  such  a  bar 
merely  because  sales  of  liquor  only  are  some- 
times made  there."  Com.  v.  Rogers,  135 
Mass.  539. 

1.  Speigle  v.  Meredith,  4  Biss.  (U.  S.)  123. 
And  in  that  case  it  was  held  that  a  convey- 
ance of  land,  in  consideration  of  coupon  bonds, 
was  not  a  barter. 

Barter  Distinguished  from  Sale. — A  sale  dif- 
fers from  a  barter  in  this,  that  in  the  latter 
the  consideration,  instead  of  being  paid  in 
money,  is  paid  in  goods  or  merchandise  sus- 
ceptible of  a  valuation.  Com.  t'.  Davis,  12 
Bush  (Ky.)  241. 

So  in  Labaree  v.  Klosterman,  33  Neb.  150, 
the  trial  court  distinguished  barter  from  sale 
as  above.  The  appellate  court  held  that  the 
trial  court  drew  the  proper  distinction.  The 
question  in  that  case  was  the  liability  of  sure- 
ties upon  a  bond,  by  the  terms  of  which  the 
sureties  guaranteed  the  payment  of  all  notes 
which  their  principal  should  sell  to  L.,  the 
sureties  being  held  liable  for  a  sale  but  not  for 
a  barter. 


A  sale  is  an  exchange  of  goods  or  property 
for  money  paid  or  to  be  paid.  Barter  and 
exchange  are  of  about  the  same  meaning. 
Barter — the  exchange  of  one  commodity  or 
article  of  property  for  another.  Exchange 
of  goods — a  commutation,  transmutation,  or 
transfer  of  goods  for  other  goods,  as  distin- 
guished from  sale,  which  is  a  transfer  of 
goods  for  money.  Burrill  Law  Diet. ;  Cooper 
v.  State,  37  Ark.  418;  Meyer  t».  Rousseau,  47 
Ark.  460;  Coker  -•.  State,  91  Ala.  94. 

Same  —  Indictment.  —  In  an  indictment,  an 
averment  that  the  defendant  did  unlawfully 
"barter  and  sell"  certain  intoxicating  liquor 
for  the  price  of  ten  cents  was  held  to  import 
a  sale  and  not  a  barter,  and  the  word  bar- 
ter was  regarded  as  surplusage.  Massey  v. 
State,  74  Ind.  368. 

But  in  Miller  v.  Com.,  11 1  Pa.  St.  321,  the 
court  held  that  barter  as  used  in  a  will,  upon 
the  context,  must  be  taken  to  be  the  equiva- 
lent of  "  sale." 

Agency.  (See  also  the  title  Agency,  vol.  1, 
pp.  1003,  1004.) — An  agent  to  sell  has  no  au- 
thority to  barter.  Guerreiro  -'.  Peile,  3  B.  & 
Aid.  616,  s  E.  C.  L.  399.  ■ 

2.  "Base"  in  the  Sense  of  "Adulterated." — 
and  "adulterated,"  in  common  parlance, 

signify  the  same  thing.  Gabe  v.  State,  6  Ark. 
540.  And  in  that  case  it  was  held  that  there 
was  no  repugnancy  in  charging  that  the  de- 
fendant passed  one  piece  of  base  and  adulter- 
ated coin.    See  the  title  Counterfeiting. 

3.  State  v.  O'Rourk,  35  Neb.  620,  in  which 
case  it  was  held  that  playing  base  ball  came 
within  the  term  "  sporting"  as  used  in  a 
Sunday  statute.    See  also  the  title  Sunday. 

i.  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  Co., 
94  111.  9};  Bryan  v.  Spires,  3  Brewst.  (Pa.) 
583;  U.  S.  v.  Reese,  5  Dill.  (U.  S.)  411;  Co. 
Litt.  27;  2  Bl.  Com.  109;  Preston  Est.  20. 

A  base  or  qualified  fee  is  a  fee  of  which  the 
duration  depends  upon  the  concurrence  of 
collateral  circumstances  which  qualify  and 
debase  the  purity  of  the  grant.  The  qualifi- 
cation must  be  found  in  the  instrument  itself, 
but  no  special  or  technical  words  are  required 
to  establish  it.  Slegel  v.  Lauer,  148  Pa.  St.  236. 

"  '  A  qualified,  base,  or  determinable  fee  is  an 
interest  which  may  continue  forever,  but  the 
estate  is  liable  to  be  determined  without  the 
aid  of  a  conveyance  by  some  act  or  event 
circumscribing  its  continuance  or  extent.' 
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BASIN.    (See  also  HIGH  Seas.) — A  part  of  the  sea  inclosed  in  rocks.1 


Kent  Com.  9.  The  same  writer  says  that  es- 
tates  in  fee  which  are  liable  to  be  defeated  by 
executory  devise  are  determinable  fees,  and 
that  if  the  owner  of  such  an  estate  conveys  in 
fee  the  determinable  quality  of  the  estate  fol- 
lows tlx'  transfer  ;  and  this,  he  says,  is  founded 
upon  the  sound  maxim  of  the  common  law 
that  nemo  potest  plus  juris  in  alium  trans- 
ferre  quam  ipse  habet.  4  Kent.  Com.  10." 
Grout  v.  Townsend,  2  Den.  (N.  Y.)  339. 

The  Instances  Usually  Given  to  illustrate  the 
species  of  estate  are  a  limitation  to  a  man 
and  his  heirs  so  long  as  A  shall  have  heirs  of 
his  body;  or  to  a  man  and  his  heirs,  tenants 
of  the  manor  of  Dale;  or  till  the  marriage  of 
B ;  or  so  long  as  St.  Paul's  Church  shall 
stand,  or  a  tree  shall  stand.  In  these  and  sim- 
ilar cases  the  estate  will  descend  to  the  heirs, 
but  continue  no  longer  than  the  period  men- 
tioned in  the  respective  limitations,  or  when 
the  qualifications  annexed  to  it  are  at  an  end. 
Union  Canal  Co.  v.  Young,  1  Whart.  (Pa.)  427. 

A  Fee  Simple. — "  It  is  not  necessary,  to  con- 
stitute it  a  fee  simple,  that  it  should  be  abso- 
lute. It  may  be  a  fee  simple,  determinable,  as 
where  lands  are  given  to  a  man  and  his  heirs 
as  long  as  another  man  shall  have  heirs  of  his 
body  (Powell  on  Devises  230;  Plow.  557), 
and  the  like.  It  may  be  a  base,  fee,  as  where, 
in  England ',  tenant  in  tail,  by  indenture  en- 
rolled, bargains  and  sells  the  land  to  another 
and  his  heirs,  and  afterwards  levies  a  fine  to 
the  bargainee,  the  bargainee  has  a  fee  in  the 
land,  but  it  is  only  to  endure  as  long  as  the 
tenant  in  tail  has  heirs  of  his  body,  and  is 
therefore  called  base,  as  compared  with  the 
pure  fee,  which  is  in  the  original  donor,  and 
which  has  an  absolute  perpetuity  belonging 
to  it."    Richardson  v.  Noyes,  2  Mass.  63. 

Cherokee  Indian  Lands — Possibility  of  Rever- 
sion. (See  also  the  title  Indians.) — The 
United  States  granted  lands  to  the  Chero- 
kees,  the  lands  to  revert  to  the  United  States 
if  the  Cherokees  became  extinct  or  abandoned 
the  same.  This  was  held  to  convey  a  base  or 
qualified  fee.  The  court  said:  "Here  is  a 
grant  made  to  the  Cherokees,  having  condi- 
tions which  may  never  happen,  and  in  view 
of  the  facts  that  the  Cherokee  Indians  are  not 
likely  to  become  extinct,  and  that  they  are 
now  occupying  the  lands  with  no  intention 
of  abandoning  the  same,  there  is  only  a  re- 
mote possibility  of  either  event  happening. 
In  such  case  there  is  not  an  absolute  right  of 
reversion  in  the  United  States,  but  only  a  pos- 
sibility of  reversion.  There  is  a  broad  dis- 
tinction between  the  rights  of  the  grantee  in 
case  of  a  reversion,  and  a  mere  possibility  of 
reversion.  When  there  is  only  a  possibility 
of  reversion,  all  the  estate  is  in  the  feoffee, 
notwithstanding  the  qualification.  4  Kent's 
Com.  11;  2  Bouvier's  Inst.,  §  1699,  p.  220;  1 
Washburn  on  Real  Property,  pi.  89,  p.  90. 
This  Indian  title  being  a  base,  qualified,  or  de- 
terminable fee,  with  only  the  possibility  of  a 
reversion,  and  not  the  right  of  reversion,  in 
the  United  States,  all  the  estate  is  in  the  Cher- 
okee nation  of  Indians."  U.  S.  v.  Reese,  5 
Dill.  (U.  S.)  412. 


Whether  a  Base  Fee  may  Exist  in  North  Caro- 
lina.— H.  and  T.  entered  into  an  agreement 
under  seal  by  which  H.  "  consents  for  the 
said  T.  to  back  water,  if  necessary,  up  into  his 
field,  on  condition  that  said  T.  will  allow  the 
said  H.  as  much  woodland  along  the  line  fence 
on  the  south  of  the  river.  Said  T.  is  al- 
lowed to  raise  a  dam  eight  or  nine  feet  high. 
This  agreement  to  remain  good  so  long  as 
the  said  T.  keeps  up  a  mill;  *  *  *  afterwards 
to  be  null  and  void."  It  was  held  that  the 
agreement  vested  in  T.  an  equitable,  base, 
or  qualified  fee  in  an  easement  to  back  water 
upon  H.'s  land.  The  court  said:  "In  con- 
sideration of  the  foregoing  reasons,  and  in 
the  absence  of  plain,  restrictive  language, 
we  conclude  that  it  was  not  the  intention  of 
the  parties  that  Turner  was  to  have  a  mere 
personal  right  to  flood  the  land  "of  Hall,  but 
that  the  easement  or  servitude  descended  with 
the  land  to  the  heirs  of  Turner  who  have  in 
equity  a  base,  qualified,  or  determinable  fee 
therein.  But  here  we  are  confronted  with  the 
case  of  School  Committee  v.  Kesler,  67  N. 
Car.  443,  in  which  Pearson,  C.  J.,  speaks  of 
a  base  or  qualified  fee  as  an  '  obsolete  estate, 
which  has  never  been  in  force  or  in  use  in  this 
state.'  It  is  impossible  to  reconcile  the  con- 
flicting utterances  of  that  distinguished  jurist 
upon  this  subject.  Whenever  a  fee  is  so  quali- 
fied as  to  be  made  to  determine,  or  liable  to 
be  defeated,  upon  the  happening  of  some  con- 
tingent event  or  act,  the  fee  is  said  to  be  base, 
qualified,  or  determinable.  Tiedman  R.  P.  44. 
This  definition,  in  a  general  sense,  compre- 
hends a  fee  upon  condition,  a  fee  upon  limi- 
tation, and  a  fee  conditional  at  common  law. 
Some  authors  apply  the  term  base  fee  solely 
to  limitations  of  the  last-named  class  (Tied- 
man Real  Property,  supra) ;  and  these  having 
been  converted  into  estates  tail  by  the  statute 
De  Donis,  and  these  latter  by  our  statute  into 
fees  simple,  it  would  of  course  follow  that  if 
the  term  base  fee  is  exclusively  applicable 
to  a  fee  conditional,  as  it  was  technically 
known  at  common  law,  it  no  longer  exists  in 
this  state.  Blackstone's  classification  is  dif- 
ferent (vol.  2,  110),  and  there  is  some  confu- 
sion in  the  ancient  authorities  upon  the  sub- 
ject. Practically,  however,  in  modern  times, 
the  terms  base,  qualified,  or  determinable  fees 
are  applied  to  either  of  the  estates  above  men- 
tioned. Mr.  Washburn  (vol.  1,  77),  thinks 
that  the  term  '  determinable  fee  '  is  '  more  gen- 
eric in  its  meaning,  embracing  all  fees  which 
are  liable  to  be  determined  by  some  act  or 
event  expressed  on  their  limitation  to  cir- 
cumscribe their  continuance  or  inferred  by 
law  as  bounding  their  extent.'  See  also  1 
Preston  Est.  466;  Seymor's  Case,  10  Coke 
97.  The  term  '  qualified  fee'  is  thought  to  be 
preferable  by  Mr.  Minor,  2  Inst.  86.  By 
whatever  name  it  may  be  called,  it  is  plain 
that  except  in  the  case  of  technical  fees,  con- 
ditional at  common  law,  the  limitations  we 
have  mentioned  may  still  be  made  when  not 
opposed  to  public  policy."  Hall  v.  Turner, 
no  N.  Car.  292. 

1.  U.  S.  v .  Morel,  13  Am.  Jur.  286. 
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^5  /<?  matters  of  Procedure,  see  the  title  BASTARDY  in  the  Encyclopaedia  of  Plead- 
ing and  Practice,  vol.  3,  p.  266. 
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Children  Born  alter  Divorce. 


As  to  other  matter's  of  Substantive  La  w  and  Evidence  related  to  tliis  subject,  see  the 
tit'.s  APMISSIOXS,  vol.  i,  p.  670;  ADOPTION  OF  CHILDREN,  vol.  1,  p. 
726;  ADULTERY,  vol.  I,  p.  746;  APPRENTICES,  vol.  2,  p.  488;  BIGAMY; 
CHARACTER  (IN  EVIDENCE)  ;  CONCEALMENT  OF  BIRTH;  CONFES- 
SIONS; CONFLICT  OF  LAWS ;  CRIMINAL  CONVERSATION;  DIVORCE; 
DOMICIL;  EVIDENCE;  EXPERT  AND  OPINION  EVIDENCE;  HEAR- 
SAY EVIDENCE;  HUSBAND  AND  WIFE;  INCEST;  INHERITANCE  ; 
LEGACIES  AND  DEVISES;  LEGITIMACY ;  MARRIAGE;  PARENT  AND 
CHILD;  PEDIGREE;  POOR  AND  POOR  LAWS;  SLAVES  AND  SLAV- 
ERY; SUCCESSION ;  WILLS;  WITNESSES. 


1.  Who  Are  Bastards — 1.  In  General — At  Common  Law. — A  bastard,  at  com- 
mon law,  is  one  not  only  begotten,  but  born,  out  of  lawful  matrimony,  or  not 
within  a  competent  time  after  its  determination,  or  who  is  begotten  in  lawful 
matrimony  when  procreation  by  the  husband  is  for  any  cause  impossible.1 

2.  Children  Born  after  Divorce. — In  case  of  divorces,  either  a  mensa  et  toro 
or  a  vinculo  matrimonii,  children  subsequently  born  will  be  presumed  to  be 
legitimate,  unless  not  born  within  a  competent  time  after  the  date  of  the 
divorce;  but  this  presumption  may  be  rebutted  by  proof  of  noncohabitation 
on  the  part  of  the  husband.2 


1.  Who  Are  Bastards  by  the  Common  Law. — 

i  Black.  Com.  454;  1  Th.  Coke  Lit.  115;  2 
Kent  Com.  208;  1  Minor's  Inst.  407;  Ha- 
worth  v.  Gill,  30  Ohio  St.  627;  Miller  v. 
Anderson,  43  Ohio  St.  473,  54  Am.  Rep.  823; 
Miller  v.  Miller,  18  Hun  (N.  Y.)  507. 

Under  the  Roman  Law — Various  Kinds. — Mr. 
Wheaton,  in  his  note  to  Stevenson  v.  Sulli- 
vant,  5  Wheat.  (U.  S.)  207,  says:  "The 
Roman  law  distinguished  between  the  off- 
spring of  that  concubinage  which  it  tolerated 
as  an  inferior  species  of  marriage,  and  '  the 
spurious  brood  of  adultery,  prostitution,  and 
incest.'    (Gibbon's  Decl.  &  Fall,  etc.,  c.  44,  § 

1.  )  The  former  were  termed  naturales  ;  and 
the  latter  spurii,  adulterini,  inccsiuosi,  ne- 
farii,  or  sacrilegi,  according  as  they  were  re- 
spectively the  fruit  of  prostitution,  of  incest 
between  persons  in  the  direct  line  of  consan- 
guinity, or  related  in  remoter  degrees,  and  of 
the  violation  of  the  vows  of  chastity." 

Under  the  New  York  Code  of  Crim.  Proc,  §  838, 
a  bastard  is  defined  to  be  a  "  child  who  is  be- 
gotten and  born,  1,  out  of  lawful  matrimony; 

2,  while  the  husband  of  its  mother  was.  sepa- 
rated from  her  for  a  whole  year  previous  to 
its  birth,  or,  3,  during  the  separation  of  its 
mother  from  her  husband,  pursuant  to  the 
judgment  of  a  competent  court."  People  v. 
Court  of  Sess.,  45  Hun  (N.  Y.)  54. 

South  Carolina. — In  Davenport  v.  Caldwell, 
10  S.  Car.  317,  bastardy  was  defined  as  "an 
unlawful  state  of  birth  which  disables  the 
bastard  from  succeeding  to  an  inheritance." 
Legitimacy,  as  the  word  imports,  will  require 
that  the  child  be  born  in  a  manner  approved 
by  law. 

In  Virginia  and  Iowa  a  bastard  is  defined  to 
be  one  born  out  of  wedlock,  lawful  or  unlaw- 
ful, or  not  within  a  competent  time  after  the 
coverture  is  determined;  or,  if  born  out  of 
wedlock,  whose  parents  do  not  afterwards  in- 
termarry, and  the  father  acknowledge  the 
child;  or  who  is  born  in  wedlock  when  pro- 
creation by  the  husband  is  for  any  cause  im- 
possible.   Smith  v.  Perry,  80  Va.  563 ;  State 


v.  Lavin,  80  Iowa  555,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  129.  See  Ash 
v.  Way,  2  Gratt.  (Va.)  204. 

Adulterine  Bastards. — Such  children  as  are 
born  in  wedlock,  and  are  not  the  issue  of  the 
husband,  are  called  adulterine  bastards.  Green. 
Ev.,  §  150;  2  Kent  Com.  208. 

Bastard  Eigne. — "  Bastard  elder.  In  the  old 
English  law,  a  child  born  before  the  marriage 
of  his  parents,  as  distinguished  from  a  child 
of  the  marriage,  who  was  called  puisne, 
younger,  or  since  born;  or  mulier  puisne, 
since  born  of  the  wife.  2  Black.  Com.  24S." 
1  Rapalje  &  Lawrence  L.  Diet.;  Bouv.  L. 
Diet. 

Bastarda. — A  female  bastard  was  in  the  old 
English  law  called  bastarda.  Rapalje  &  Law- 
rence L.  Diet.;  Bouv.  L.  Diet. 

2.  Drennan  v.  Douglas,  102  111.  341,  40  Am. 
Rep.  595;  Cross  v.  Cross,  3  Paige  (N.  Y.) 

!39>  23  Am-  Dec-  778. 
Effect  of  Divorce  for  Adultery  on  Issue. — In 

Rhyne  v.  Hoffman,  6  Jones  Eq.  (N.  Car.)  335, 
it  was  held  that  a  child  begotten  while  the 
parties  were  man  and  wife,  but  not  born  until 
six  months  after  the  husband  had  obtained  a 
divorce  from  the  bonds  of  matrimony  on  ac- 
count of  his  wife's  adultery,  would  be  taken 
to  be  legitimate  unless  it  should  be  proved  by 
irresistible  evidence  that  the  husband  was  im- 
potent or  did  not  have  sexual  intercourse  with 
his  wife. 

But  in  New  York  the  court  has  power,  in 
a  suit  by  the  husband  for  a  divorce  on  the 
ground  of  adultery,  to  decide  upon  the  le- 
gitimacy of  the  children  begotten  and  born 
after  the  commission  of  the  adultery  charged 
in  the  appeal.  Cross  v.  Cross,  3  Paige  (N. 
Y.)  139,  23  Am.  Dec.  778;  Van  Aernam  v. 
Van  Aernam,  1  Barb.  Ch.  (N.  Y.)  375.  See 
Montgomery  v.  Montgomery,  3  Barb.  Ch. 
(N.  Y.)  132. 

Vacation  of  Fraudulent  Divorce — Effect  of  Sub- 
sequent Marriage  upon  Issue. — In  Allen  v.  Ma- 
clcllan,  12  Pa.  St.  328,51  Am.  Dec.  608,  it  was 
held  that  the  Court  of  Common  Pleas  had  the 
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3.  Children  of  Void  Marriages. — Children  of  marriages  deemed  null  and  void 
in  law  are  by  the  common  law  held  illegitimate;1  but  by  the  statutes  of 
many  of  the  states  such  children  are  declared  legitimate  where  the  marriage 
has  been  entered  into  in  good  faith,  even  if  by  one  of  the  parties  only.2 

II.  Evidence — 1.  Presumption  of  Legitimacy. — According  to  the  civil  law 
maxim,  pater  est  quem  nitptics  demoustrant ;  and  this  rule  is  also  that  of  the 
common  law.3 


power  to  vacate  a  decree  of  divorce  entered  at 
a  previous  term,  where  it  was  obtained  by 
fraud  on  the  court,  although  a  marriage  had 
been  contracted  subsequently  on  the  faith  of 
such  decree,  with  a  party  thereto,  and  issue 
had  been  born ;  and  that  such  issue  was  ille- 
gitimate. See  also  Crouch  v.  Crouch,  30 
Wis.  667. 

Where  a  Child  is  Begotten  after  Divorce  a 
Mensa  et  Toro,  he  shall  be  taken  to  be  a  bas- 
tard ;  otherwise  after  voluntary  separation,  un- 
less it  is  found  that  the  husband  has  had  no 
access.    St.  George,  etc.,  Parishes,  1  Salk.  123. 

1.  Void  Marriage.—  Plant  v.  Taylor,  7  H.  & 
N.  211;  In  Goods  of  Emsley,  2  Swab.  & 
T.  491.  See  also  Clayton  v.  Wardell,  4  N.  Y. 
230;  Daniel  v.  Sams,  17  Fla.  487;  Allen  v. 
Maclellan,  12  Pa.  St.  328,  51  Am.  Dec.  608; 
Crouch  v.  Crouch,  30  Wis.  667. 

Divorce  on  Ground  of  Former  Marriage. — In 
Zule  v.  Zule,  1  N.  J.  Eq.  96,  the  court,  in 
speaking  of  a  divorce  on  the  ground  of  the 
former  marriage  of  one  of  the  parties,  said  : 
"  Where  there  is  a  decree  of  divorce  on  this 
ground,  it  is  different  from  other  decrees  of 
divorce,  a  vinculo  matrimonii,  growing  out 
of  other  causes.  It  rests  on  different  princi- 
ples, and  is  more  disastrous  in  its  results.  It 
considers  the  marriage  null  and  void,  and  the 
connection  between  the  parties  meretricious 
and  not  connubial ;  the  children  are  deemed 
illegitimate,  and  subject  to  all  the  legal  disa- 
bilities of  illegitimate  issue."  Seealso4Vin. 
Abr.,  tit.  Bastard  (A.  2),  p.  215. 

But  the  Issue  of  a  Voidable  Marriage  are  at 
common  law  held  legitimate  where  the  mar- 
riage has  not  been  avoided  by  order  of  a  com- 
petent court,  during  the  lives  of  the  parties. 
Eubanks  :'.  Banks,  34  Ga.  407 ;  Harrison  v. 
State,  22  Md.  468,  85  Am.  Dec.  658. 

2.  Children  of  Void  Marriages — Good  Faith — 
Statutes — United  States. — Gaines  v.  New 
Orleans,  6  Wall.  (U.  S.)  642;  Gaines  v.  Hen- 
nen,  24  How.  (U.  S.)  553.  In  these  two  cases 
the  law  of  Louisiana  upon  this  point  is  ex- 
amined. 

Arkansas. — Gregley  v.  Jackson,  38  Ark.  487. 

California. — Graham  v.  Bonnet,  2  Cal.  503. 

Kentucky. — Ewing  v.  Sneed,  5  J.  J.  Marsh. 
(Ky.)  459;  Harris  v.  Harris,  8n  Kv.  49:  Work- 
man v.  Harold  (Ky.  1887),  2  S.  W.  Rep.  679. 

Louisiana. — Harrington  v.  Barfield,  30  La. 
Ann.  1297;  Patton  v.  Philadelphia,  1  La. 
Ann.  98. 

Maine. — Hiram  v.  Pierce,  45  Me.  367,  71 
Am.  Dec.  555. 

Massachusetts. — Glass  v.  Glass,  114  Mass. 
563- 

Missouri. — Buchanan  v.  Harvey,  35  Mo. 
276;  Dyer  v.  Brannock,  66  Mo.  391,  27  Am. 
Rep.  359. 


New  York. — Brower  v.  Bowers,  1  Abb.  App. 
Dec.  (N.  Y.)  214. 

Ohio. — Wright  v.  Lore,  12  Ohio  St.  619. 

Texas. — Hartwell  v.  Jackson,  7  Tex.  576; 
Clements  v.  Crawford,  42  Tex.  601.  See  Lee 
v.  Smith,  18  Tex.  141. 

Virginia. — Stones  v.  Keeling,  5  Call  (Va.) 
H3  • 

Wisconsin. — Watts  v.  Owens,  62  Wis.  512. 
Vested  Eights  —  Not  Affected  by  Change  of 
Statute. — After  the  child  of  a  void  marriage 
has  once  become  legitimized  under  the  statute, 
no  subsequent  change  of  the  statute  can  in 
any  way  affect  the  rights  acquired  by  him 
under  the  original  enactment.    Pratt  v.  Pratt, 

5  Mo.  App.  539;  Lincecum  v.  Lincecum,  3 
Mo.  441. 

Retrospective  Application. — Statutes  intended 
to  legitimate  the  issue  of  marriages  otherwise 
void  are  remedial  in  their  nature,  and  may 
properly  be  applied  retrospectively.  Brower 
v.  Bowers,  1  Abb.  App.  Dec.  (N.  Y.)  214; 
Rice  v.  Efford,  3  Hen.  &  M.  (Va.)  225; 
Stones  v.  Keeling,  3  Hen.  &  M.  (Va.)  228, 
note.   Compare  Kennedy  -'.  Berry,  52  Cal.  87. 

Marriage  in  Fraud  of  Laws  of  Domicil — Effect  of. 
— The  acts  of  Virgin/a  which  provide  for  the 
legitimation  of  bastards  upon  the  subsequent 
marriage  of  the  parents  and  the  acknowledg- 
ment of  the  father,  and  also  provide  that  the 
issue  of  marriages  deemed  null  in  law,  or  dis- 
solved by  the  court,  shall  nevertheless  be  le- 
gitimate, were  held  not  to  apply  to  and  legiti- 
mate the  offspring  of  a  cohabitation  in  the 
state  between  a  white  person  and  a  negro, 
where  the  parents  subsequently  celebrated 
the  ceremony  of  marriage  outside  of  the 
state,  in  a  place  where  marriage  between 
such  persons  was  deemed  lawful.  Greenhow 
v.  James,  80  Va.  636. 

3.  Presumption  of  Legitimacy — England. — 
Hargrave  v.  Hargrave,  9  Beav.  552;  Sidneys. 
Sidney,  3  P.  Wins.  275;  Head;'.  Head,  1  Sim. 

6  S.  150;  Banbury  Peerage  Case,  1  Sim.  &  S. 
153;  In  re  Parsons,  18  L.  T.  704;  Gardner  v. 
Gardner,  L.  R.  2  App.  723;  Plowes  v.  Bossey, 
8  Jur.  N.  S.  352 ;  Harrison  t'.  Southampton, 
4  De  G.  M.  &  G.  137;  Reg.  -'.  Mansfield,  5 
Jur.  ^05  ;  Legge  v.  Edmonds,  25  L.  J.  Ch.  125  ; 
Wright  v.  Holdgate,  3  C.  &  K.  158. 

United  States. — Stegall  v.  Stegall,  2  Brock. 
(U.  S.)  256. 

California. — Sbarboro's  Estate,  Mvr.  Prob. 
(Cal.)  255;  Baker  v.  Baker,  13  Cal.  88. 

Georgia. — Sullivan  v.  Hugly,  32  Ga.  316. 

Illinois. — Illinois  Land,  etc.,  Co.f .  Bonner, 
75  HI.  315. 

Indiana.  —  Doyle  v.  State,  61  Ind.  324; 
Moran  v.  State,  73  Ind.  208. 

lo-.va. — Niles  v.  Sprague,  13  Iowa  198;  State 
v.  Romaine,  58  Iowa  46;  State  v.  Shoemaker. 
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Nature  of  Bastardy  Proceedings. — Proceedings  in  bastardy  being,  according  to 

the  weight  of  authority,  civil  in  their  nature,  the  rules  of  evidence  that 
govern  in  civil  cases  apply,  and  the  paternity  of  the  child  may  be  proved  by 
a  preponderance  of  testimony  alone,  and  need  not  be  established  beyond  a 
reasonable  doubt.1 


62  Iowa  343,  49  Am.  Rep.  146;  State  v.  Lavin, 
80  Iowa  555. 

Kentucky. — Strode  v.  Magowan,  2  Bush 
(  Kv.)  621  ;  Remmington  v.  Lewis,  8  B.  Mon. 
(Ky.)  606. 

Maine. — Grant  v.  Mitchell,  83  Me.  23. 

Massachusetts. — Hemmenway  v.  Towner,  1 
Allen  (Mass.)  209;  Phillips  v.  Allen,  2  Allen 
(Mass.)  453. 

Minnesota. — State  v.  Worthingfaam,  23 
Minn.  528;  Fox  v.  Burke,  31  Minn.  319. 

Mississippi. — Herring  v.  Goodson,  43  Miss. 
392- 

Missouri. — Johnson  v.  Johnson,  30  Mo.  72, 
77  Am.  Dec.  598. 

Neva  Torh. — Montgomery  v.  Montgomery, 
3  Barb.  Ch.  (N.  Y.)  132. 

North  Carolina. — State  v.  Wilson,  iolred. 
L.  (N.  Car.)  131;  Gurvin  v.  Cromartie,  11 
Ired.  L.  (N.  Car.)  174,  53  Am.  Dec.  406; 
State  v.  Herman,  13  Ired.  L.  (N.  Car.)  502; 
Rhyne  v.  Hoffman,  6  Jones  Eq.  (N.  Car.)  335. 

Ohio.— Haworth  v.  Gill,  30  Ohio  St.  627. 

Pennsylvania. — Page  v.  Dennison,  I  Grant's 
Cas.  (Pa.)  377;  Dennison  v.  Page,  29  Pa.  St. 
420,  72  Am.  Dec.  644;  Tioga  County  v.  South 
Creek  Tp.,  75  Pa.  St.  433. 

Rhode  Island.— Viall  v.  Smith,  6  R.  I.  417. 

South  Carolina. — Johnson  v.  Johnson,  1 
Desaus.  Eq.  (S.  Car.)  595;  Vaughan  v. 
Rhodes,  2  McCord  L.  (S.  Car.)  227,  13  Am. 
Dec.  713;  Dinkins  v.  Samuel,  10  Rich.  L. 
(S.  Car.)  66;  Wilson  v.  Babb,  18  S.  Car.  59. 

Tennessee. — Cannon  v.  Cannon,  7  Humph. 
(Tenn.)  410. 

Virginia. — Bowles  v.  Bingham,  2  Munf. 
(Va.)  443,  5  Am.  Dec.  497;  Smith  v.  Perry, 
80  Va.  563;  Scott  v.  Hillenberg,  85  Va.  245. 

Every  Child  in  a  Civilized  Community  is  Pre- 
sumed to  be  Legitimate  where  the  mother  was 
cohabited  with  and  recognized  by  the  father 
as  his  wife ;  and  in  the  absence  of  any  proof 
to  the  contrary,  no  other  evidence  of  a  legal 
marriage  will  be  necessary  to  legitimize  the 
offspring.  Hemmenway  v.  Towner,  1  Allen 
(Mass.)  209;  Strode  v.  Magowan,  2  Bush 
(Ky.)  621;  Clayton  v.  Wardell,  5  Barb.  (N. 
Y.)  214.  But  see  Blackburn  v.  Crawfords, 
3  Wall.  (U.  S.)  175,  where  it  was  held  that 
there  is  no  presumption  of  legitimacy  arising 
from  cohabitation  and  recognition.  It  is  a 
question  of  fact  to  be  left  to  the  jury. 

Admission  of  Paternity  by  Third  Party.— The 
presumption  that  a  child  born  three  months 
after  marriage  is  a  child  of  the  husband  can- 
not be  contradicted  by  the  admission  of  an- 
other person  that  he  is  the  father  of  the  child. 
Montgomery  v.  Montgomery,  3  Barb.  Ch. 
(X.  Y.)i32. 

Effect  of  Marriage  with  Pregnant  Woman  — 
Where  a  man  marries  a  woman  knowing  that 
she  is  already  with  child  by  another  man,  he 
is  considered  as  adopting  the  child  into  his 
family,  and  the  law  holds  him  liable  for  its 


support  as  one  standing  in  loco  parentis.  State 
v.  Shoemaker,  62  Iowa  343,  49  Am.  Rep.  146; 
Miller  v.  Anderson,  43  Ohio  St.  473,  54  Am. 
Rep.  823.  See  also  Bracy  v.  Kibbe,  31  Barb. 
(N.  Y.)  273.  Compare  Roth  v.  Jacobs,  21 
Ohio  St  646. 

Onus  Probandi. — The  onus  lies  on  the  person 
alleging  that  the  child  of  a  married  woman  is 
illegitimate,  to  prove  it.  There  is  no  onus  on 
the  party  whose  legitimacy  is  in  question  to 
show  opportunities  of  access,  or  what  the  cir- 
cumstances were  under  which  the  access  took 
place.  Plowes  v.  Bossey,  31  L.  J.  Ch.  681. 
See  also  Weatherford  -'.  Weatherford,  20  Ala. 
548,  56  Am.  Dec.  206. 

Conflicting  Presumptions. — Where  the  pre- 
sumptions on  the  subject  of  legitimacy  con- 
flict, that  in  favor  of  innocence  shall  prevail. 
Senser  v.  Bower,  1  P.  &  W.  (Pa.)  450. 

Declarations  of  Mother. — The  legitimacy  of 
a  child  born  in  wedlock  cannot  be  affected 
by  the  declarations  of  the  mother.  She  has 
no  right  to  disown  a  child,  for  maternity  is 
never  uncertain ;  she  can  only  contest  its 
identity.  Eloi  v.  Mader,  1  Rob.  (LTa.)  581, 
38  Am.  Dec.  192. 

Repudiation  of  Legitimacy  by  Child.— One 
born  in  marriage  will  not  be  allowed  to  re- 
pudiate his  own  legitimacy.  The  right  to 
repudiate  or  contest  his  legitimacy  beloncrsto 
the  father  alone,  and  can  only  be  exercised  by 
him,  or  his  heirs,  within  a  fixed  time  and  in 
certain  cases.  If  this  right  is  expressly  or 
tacitly  renounced  by  the  father,  it  is  extin- 
guished, and  can  never  be  exercised  by  any 
one.  Eloi  v.  Mader,  1  Rob.  (La.)  581,  38 
Am.  Dec.  192. 

Limitation  upon  Presumption  of  Legitimacy 
after  Death. — The  rule  that  a  man  shall  not  be 
bastardized  after  his  death  holds  only  in  case 
of  a  bastard  eigne  and  mulier  puisne,  that  is, 
such  a  bastard  as  is  born  before  the  espous- 
als of  a  father  and  mother  who  marry  after- 
wards ;  and  the  rule  extends  to  no  other. 
Pride  v.  Bath,  1  Salk.  120. 

1.  Proceedings  of  a  Civil  Nature — Arkansas. 
— Chambers  v.  State,  45  Ark.  56;  Pearce  v. 
State,  55  Ark.  387.  In  Jackson  v.  State,  29  Ark. 
62,  the  proceedings  in  cases  of  bastardy  pro- 
vided for  in  chapter  15,  Gantt's  Dig.,  were  held 
to  be  of  the  nature  of  a  criminal  prosecution, 
and,  under  the  constitution  of  1868,  within  the 
jurisdiction  of  a  justice  of  the  peace. 

Connecticut. — Hinman  v.  Taylor,  2  Conn. 
357 ;  Naugatuck  v.  Smith,  53  Conn.  523. 

Illinois. — Malloney  v.  People,  38  111.  62; 
People  v.  Noxon,  40  111.  30;  People  v.  Starr, 
50  111.  52;  Davis  v.  People,  50  111.  199;  People 
v.  Christman,  66  111.  162;  Peak  v.  People.  71 
111.  278;  Scharf  v.  People,  134  111.  240;  May- 
nard  v.  People,  135  111.  416. 

In  an  earlier  case,  however,  the  Supreme 
Court  of  Illinois  held  that  such  proceedings 
were  criminal  in  their  nature,  and  said  :  "  It  has 
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always  been  classed  among  criminal  cases, 
and  is  required  to  be  placed  upon  the  crimi- 
nal docket.  It  is  prosecuted  by  and  in  the 
name  of  the  people,  and  is  to  protect  the  pub- 
lic from  a  liability  to  support  the  child." 
Kelly  v.  People,  29  111.  287. 

Indiana. — State  v,  Evans,  19  Ind.  92  ;  Byers 
v.  State,  20  Ind.  47;  Saint  v.  State,  68  Ind. 
128;  De  Priest  v.  State,  68  Ind.  569;  Maker  v. 
State,  123  Ind.  383;  Reynolds  v.  State,  115 
Ind.  421. 

Iowa. — Black  Hawk  County  v.  Cotter,  32 
Iowa  125;  State  v.  McGlothlen,  56  Iowa  544; 
McAndrew  Madison  Count}',  67  Iowa  54; 
State  v.  Johnson  (Iowa  1893),  5^  N.  W.  Rep. 
404;  Welch  v.  Jugenheimer,  56  Iowa  11,  41 
Am.  Rep.  77,  overruling  Barton  v.  Thomp- 
son, 46  Iowa  30,  26  Am.  Rep.  131. 

'Kansas. — Willetts  v.  Jeffries,  5  Kan.  470. 

Kentucky. — Com.  v.  Williams,  1  J.  J. 
Marsh.  (Kv.)  308;  Com.  v.  Turner,  4  Dana 
(Ky.)  513;  Chandler  v.  Com.,  4  Mete.  (Ky.) 
67;  Francis  v.  Com.,  3  Bush  (Ky.)  6, 

Maine. — Low  v.  Mitchell,  18  Me.  372; 
Smith  v.  Lint,  37  Me.  546;  Hodge-*.  Sawyer, 
85  Me.  287. 

Massachusetts. —  Maloney  v.  Piper,  105 
Mass.  233  ;  McFadden  v.  Frye,  13  Allen  (Mass.) 
472;  Wilbur  v.  Crane,  13  Pick.  (Mass.)  284. 

Minnesota. — State  v.  Nichols,  29  Minn.  357. 

Nebraska. — Kremling  v.  Lallman,  16  Neb. 
280;  Hutchinson  v.  State,  19  Neb.  262;  Alt- 
schuler  v.  Algaza,  16  Neb.  631. 

New  Hampshire. — Marston  v.  Jenness,  11 
N.  H.  156;  Little  v.  Dickinson,  29  N.  H.  56; 
Ford  -'.  Smith,  62  N.  H.  419. 

New  Tork. — Millett  v.  Baker,  42  Barb.  (N. 
Y.)  215. 

Rhode  Island. — State  v.  Bowen,  14  R.  I. 
165. 

Vermont. — Robie  v.  McNiece,  7  Vt.  419; 
Spears  v.  Forrest,  15  Vt.  435. 

Criminal  in  Nature. — In  some  cases  bastardy 
proceedings  have  been  held  to  be  of  a  crimi- 
nal nature.  Jackson  v.  State,  29  Ark.  62; 
State  v.  Phelps,  9  Md.  21 ;  Bake  v.  State,  21  , 
Md.  422;  Oldham  v.  State,  5  Gill  (Md.)  90; 
People  v.  Hamilton,  95  Mich.  210;  Semon  v. 
People,  42  Mich.  141;  Myers  v.  Stafford,  114 
N.  Car.  234;  State  v.  Parsons,  115  N.  Car. 
730;  State  v.  Wynne,  116  N.  Car.  981 ;  State 
v.  Ostwalt,  118  N.  Car.  1208.  But  see  State 
v.  Thompson,  3  Jones  L.  (N.  Car.)  365;  Ward 
v.  Bell,  7  Jones  L.  (N.  Car.)  79;  State  v. 
Edwards,  no  N.  Car.  511 ;  Crawford  v.  State, 
7  Baxt.  (Te'nn.)  41.  See  also  Kelly  v.  People, 
29  111.  291. 

The  later  North  Carolina  cases  were,  how- 
ever, decided  under  the  provisions  of  a  re- 
cently modified  statute. 

Quasi  Criminal. — In  certain  cases  such  pro- 
ceedings are  regarded  as  neither  strictly  civil 
nor  criminal,  but  as  partaking  more  or  less  of 
the  nature  of  each. 

Alabama.  —  Pau'.k  v.  State,  52  Ala.  428; 
Dorgan  v.  State,  72  Ala.  173;  Miller  v.  State 
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(Ala.  1896),  20  So.  Rep.  392,  r!.iir.g  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  145. 

Dclaxvare. — Smith  v.  State,  Houst.  Cr.  Cas. 
(Del.)  107. 

Florida. — John  D.  C.  v.  State,  16  Fla.  559; 
William  H.  T.  v.  State,  18  Fla.  8S3 ;  E.  N.  E. 
v.  State,  25  Fla.  268. 

Kansas. — In  re  Lee,  41  Kan.  318. 

Massachusetts. — Cummings  v.  Hodgdon, 
13  Met.  (Mass.)  246;  Chapel  v.  White,  3 
Cush.  (Mass.)  537;  Hill  v.  Wv\W,  6  Pick. 
(Mass.)  104;  Woodman  v.  Jarvis,  12  Gray 
(Mass.)  190. 

Ohio. — Devinney  v.  State,  Wright  (Ohio) 
564- 

Wisconsin. — State  v.  Mushied,  12  Wis.  561  ; 
State  v.  Jager,  19  Wis.  235;  Van  Tassel  v. 
State,  59  Wis.  351 ;  Baker  State,  47  Wis. 
in. 

For  a  Full  Discussion  of  the  Nature  of  Bastardy 
Proceedings,  see  the  title  Bastardy,  Encyc. 
of  Pleading  and  Practice,  vol.  3,  p.  266. 

Comments  of  Counsel. — A  bastardy  proceed- 
ing, although  penal  in  character,  is  not  such 
a  criminal  prosecution  as  forbids  counsel  to 
comment  on  the  failure  of  the  defendant 
to  testify  in  his  own  behalf.  Miller  'v.  State 
(Ala.  1896),  20  So.  Rep.  392. 

1.  Doctrine  of  Infra  Quatuor  Maria. — 1  Black. 
Com.  457;  Coke's  Littleton  244;  Reg.  v. 
Murrey,  1  Salk.  122. 

Lord  Coke,  in  his  Commentaries  on  Little- 
ton, lays  it  down  that  if  the  husband  be  with- 
in the  four  seas  and  his  wife  has  issue,  no 
evidence  is  admissible  to  prove  the  child  a 
bastard;  except  in  the  sole  case  of  an  appar- 
ent impossibility  of  procreation  on  the  part  of 
the  husband,  as,  for  instance,  his  not  having 
attained  the  age  of  puberty.  Coke's  Littleton 
244  (a). 

Although  a  woman  has  issue  in  adultery, 
nevertheless,  by  the  common  law,  if  her  hus- 
band is  able  to  beget  children  and  is  within 
the  four  seas,  the  issue  is  not  regarded  as  a 
bastard.  And  this  presumption  is  so  strong 
that  if  a  feme  covert  goes  into  another 
country  and  there  takes  a  husband  and  has 
issue  by  him,  the  first  husband  being  within 
the  four  seas,  the  issue  is  a  mulier,  but  it  is 
otherwise  if  the  baron  be  over  the  seas.  4  Vin. 
Abr.,  tit.  Bastard  (A.  2),  p.  216. 

In  Wright  v.  Hicks,  12  Ga.  155,  56  Am. 
Dec.  451,  the  court  says  that  this  presumption 
of  legitimacy  was  carried  to  such  an  absurd 
length  in  England  that  "  it  was  solemnly  de- 
cided by  a  court  of  the  highest  jurisdiction, 
that  a  child  born  in  England  was  legitimate, 
although  it  appeared  on  the  fullest  evidence 
that  the  husband  resided  in  Ireland  during 
the  whole  time  of  the  wife's  pregnancy,  and 
for  a  long  while  previously,  because  Ireland 
was  within  the  king's  dominion." 

Posthumous  Children. — In  Dickinson's  Ap- 
peal, 42  Conn.  491,  19  Am.  Rep.  553,  the 
court  says:  "As  to  posthumous  children,  the 
law,  at  times,  has  gone  to  foolishly  absurd 
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Modification  of  Rule. — Lord  Ellenborough,  however,  in  1807,  modified  this 
rule,  and  laid  down  five  cases  in  which  the  illegitimacy  of  the  child  could  be 
shown,  where  legitimacy  was  impossible,  viz.: 

First.  Where  the  husband  was  under  the  age  of  puberty. 

cond.  Where  the  husband  labored  under  a  disability  due  to  some 
natural  infirmity. 

Third.  Where  the  husband  had  died  at  such  a  time  that  there  was  no 
possibility  of  his  being  the  father. 

Fourth.  Where  there  was  no  possibility  of  access  on  the  part  of  the 
husband  on  account  of  his  absence  from  the  realm. 

Fifth.  Where  the  husband,  in  the  course  of  nature,  could  not  have  been 
the  father  of  his  wife's  child,  as  in  Foxcroft's  Case,1  where  it  was  held  that 
the  child  of  the  wife  of  an  infirm,  bedridden  man,  who  had  married  in  that  state 
twelve  weeks  before  her  delivery,  was  a  bastard.2 

But  this  presumption  of  legitimacy  is  rebuttable,  and,  according  to  the 
modern  doctrine,  may  be  disproved  not  only  in  the  five  cases  laid  down  by 
Lord  Ellenborough  as  above  set  forth,  but  by  any  evidence  that  will  show 
the  impossibility  of  the  husband's  paternity.3 


lengths  to  hold  them  legitimate.  In  the  time 
of  Edward  II.,  the  Countess  of  Gloucester 
bore  a  child  one  year  and  seven  months  after 
the  death  of  the  Duke,  and  it  was  pronounced 
legitimate.  In  the  reign  of  Henry  VI.,  Mr. 
Baron  Rolfe  expressed  the  opinion,  with  ap- 
parent gravity,  that  a  widow  might  give  birth 
to  a  child  seven  years  after  her  husband's 
death  without  injury  to  her  reputation." 

1.  Foxcroft's  Case,  1  Roll.  Abr.  359. 

2.  See  Rex  v.  Luffe,  8  East  207 ;  Pendrell 

v.  Pendrell,  2  Stra.  925  ;  Shelley  v.  ,  13 

Ves.  Jr.  56;  Com.  v.  Strieker,  1  Browne  (Pa.) 
xlvii.  Appendix;  Hargrave  v.  Hargrave,  9 
Beav.  552. 

The  Doctrine  Concerning  the  Four  Seas  is  Now 
Exploded ;  proof  of  nonaccess,  though  both 
parties  are  in  England,  is  sufficient.  Reg.  v. 
Murrey,  1  Salk.  122;  Pendrell  Pendrell,  2 
Stra.  925;  Rex  v.  Bedell,  Andr.  8.  See  also 
Rep.  B.  R.  temp.  Hard.  79,  379. 

And  in  Goodright  v.  Saul,  4  T.  R.  356,  it 
was  held  that  it  was  not  absolutely  necessary 
to  prove  nonaccess,  when  the  husband  was 
in  the  realm,  by  witnesses  who  could  prove 
him  constantly  resident  at  a  distance  from  his 
wife;  but  that  other  circumstances  which 
went  strongly  to  rebut  the  presumption  of 
access  would  be  sufficient.  See  also  State  v. 
Pettaway,  3  Hawks  (N.  Car.)  623;  Pittsford 
v.  Chittenden,  58  Vt.  49. 

In  Wright  v.  Hicks,  12  Ga.  155,  56  Am. 
Dec.  451,  the  court  said:  "In  modern  times 
the  severity  of  the  '  quattcor  maria  '  rule  has 
been  done  away  with,  and  a  doctrine  adopted 
more  conformable  to  the  standard  of  reason 
and  good  sense,  and  more  in  accordance  with 
what  seems  to  have  prevailed  at  the  earliest 
period  of  the  law.  Lord  Raymond,  of  virtuous 
memory,  to  his  honor  be  it  recorded,  was  the 
first  judge  who  had  the  courage,  in  1732,  in  the 
case  of  Pendrell  v.  Pendrell,  2  Stra.  925,  to 
decide  that  the  legal  presumption  of  the  hus- 
band's access  might  be  controverted  by  other 
proof."  And  see  Com.  v.  Strieker,  I  Browne 
(Pa.)  xlvii.  Appendix. 

Husband  under  Competent  Age. — At  common 


law,  if  a  woman  had  issue,  her  husband  being 
within  the  age  of  fourteen  years,  such  issue 
was  held  to  be  a  bastard ;  such  was  held  to  be 
the  case  where  the  husband  was  three  years 
old,  and  in  another  case  six  years,  and  in  an- 
other seven  years,  and  in  another  eight,  and 
in  another  nine.  4  Vin.  Abr.,  tit.  Bastard 
(A.  2),  p.  218. 

Husband  Gelt. — In  an  early  English  case  it 
was  held  that  where  a  husband  be  gelt  so 
that  it  is  apparent  that  he  cannot  by  any  pos- 
sibility beget  a  child,  if  his  wife  has  issue 
several  years  afterwards,  such  issue  will  be  a 
bastard,  although  it  was  begotten  after  mar- 
riage, since  it  is  apparent  that  it  cannot  be 
legitimate.  4  Vin.  Abr.,  tit.  Bastard  (A.  2), 
p.  216. 

Proof  of  Impotency. — Where  the  husband  has 
access  his  impotency  must  be  clearly  proved. 
Com.  v.  Wentz,  1  Ashm.  (Pa.)  269.  See  also 
State  v.  Good e,  iolred.  L.  (N.Car.)  49;  State 
v.  Broadway,  69  N.  Car.  411;  Legge  v.  Ed- 
monds, 25  L.  J.  Ch.  125. 

But  it  has  been  held  that  an  idiot  a  nativ- 
itati  may  consent  to  a  marriage,  and  that  his 
issue  will  be  legitimate.  4  Vin.  Abr.,  tit.  Bas- 
tard (A.  2),  p.  216. 

What  Evidence  Admissible — After  Proof  of  Ac- 
cess.— After  proof  has  been  given  of  such 
access  of  the  husband  and  wife  as,  according  to 
the  laws  of  nature,  is  necessary  in  order  for  the 
husband  to  be  the  father  of  a  child  (by  which  is 
to  be  understood  proof  of  sexual  intercourse 
between  them),  no  evidence  can  be  received 
unless  it  tends  to  falsify  the  proof  that  such 
intercourse  had  taken  place.  Banbury  Peer- 
age Case,  1  Sim.  &  S.  153. 

3.  Rebuttability  of  Presumption. — In  Wright 
v.  Hicks,  12  Ga.  155,  56  Am.  Dec.  451,  the 
court  held  that  the  law  now  is  that  although 
the  birth  of  a  child  during  wedlock  raises  a 
presumption  that  such  child  is  legitimate, 
yet  that  this  presumption  may  be  rebutted  by 
evidence,  and  it  is  the  duty  of  the  jury  to 
weigh  the  evidence  against  the  presumption 
as  in  the  exercise  of  their  judgment  the  truth 
may  appear  to  preponderate. 
876  Volume  III. 


Evidence. 


BASTARD} 


Presumption  of  Intercourse. 


2.  Presumption  of  Intercourse. — The  rule  seems  now  settled  that  where 
there  is  opportunity  of  sexual  intercourse  between  husband  and  wife,  it  is  to 
be  presumed  that  intercourse  did  take  place,  unless  the  contrary  is  shown. 
If  the  intercourse  may  have  occurred  at  a  time  when,  by  the  course  of  nature, 
the  husband  may  have  been  the  father,  the  child  is  to  be  deemed  his.1 


To  the  same  effect,  see  the  following  cases : 
Stegall  v.  Stegall,  2  Brock.  (U.S.)  256;  Goss 
v.  Froman,  89  Ky.  318;  Kleinert  v.  Ehlers, 
38  Pa.  St.  439;  State  v.  McDowell,  101  N. 
Car.  734;  State  v.  Shumpert,  1  S.  Car.  85; 
Shuler  v.  Bull,  15  S.  Car.  421 ;  Wilson  v. 
Babb,  iS  S.  Car.  59. 

In  Every  Case  where  a  Child  is  Born  In  Lawful 
Wedlock,  the  husband  not  being  separated  from 
his  wife  by  sentence  of  divorce,  sexual  inter- 
course is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  such  pre- 
sumption is  encountered  by  such  evidence  as 
proves,  to  the  satisfaction  of  those  who  are  to 
decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time  when, 
by  such  intercourse,  the  husband  could,  ac- 
cording to  the  laws  of  nature,  be  the  father  of 
such  child.  Banbury  P:?rage  Case,  1  Sim. 
&  S.  153. 

So,  where  the  wife  is  living  in  open  and  no- 
torious adultery,  it  does  not  necessarily  follow 
that  a  child  begotten  where  an  opportunity 
of  access  on  the  part  of  the  husband  existed 
is  legitimate.  Reg.  v.  Mansfield,  1  B.  444, 
41  E.  C.  L.  618. 

Strength  of  the  Evidence. — In  Morris  v. 
Davics,  1  Jur.  911,  it  was  held  that  when  a 
husband  and  wife  have  been  in  such  a  situation 
as  that  access — that  is,  sexual  intercourse — 
may  have  taken  place,  the  presumption  of  law 
is  in  favor  of  the  legitimacy  of  the  issue;  but 
this  presumption  will  be  repelled  by  evidence 
of  circumstances  negativing  any  intercourse 
between  the  parties,  though  such  evidence 
must  not  be  slight  in  its  nature,  but  strong  and 
satisfactory.  If  sexual  intercourse  between 
the  husband  and  wife  be  proved,  the  law  will 
not  allow  any  inquiry  whether  the  husband  or 
some  one  else  is  most  likely  to  be  the  father 
of  the  child. 

To  the  same  effect  are  Orthwein  v.  Thomas 
(111.  1887),  13  N.  E.  Rep.  564;  Watts  v.  Owens, 
62  Wis.  512  ;  Phillips  v.  Allen,  2  Allen  (Mass.)  < 
453)  Vernon  v.  Vernon,  6  La.  Ann.  243; 
Woodward  v.  Blue,  107  N.  Car.  407.  See  also 
Sibbet  v.  Ainsley,  3  L.  T.  583;  Rex  v.  Maid- 
stone, 12  East  550;  Atchley  v.  Sprigg,  33  L. 
J.  Ch.  345;  Ilawes  v.  Draeger,  23  Ch.  Div. 
173;  Inglis  v.  Inglis,  16  L.  T.  775. 

The  Physical  Fact  of  Impotency,  or  of  Non 
access,  or  of  nongenerating  access,  as  the 
case  may  be,  may  always  be  proved  lawfully 
by  means  of  such  legal  evidence  as  is  strictly 
admissible  in  every  other  case  in  which  it  is 
necessary,  by  the  law  of  England,  that  a 
physical  fact  be  proved.  Banbury  Peerage 
Case,  1  Sim.  &  S.  153. 

But  even  where  such  physical  incapacity  is 
satisfactorily  made  out  according  to  the  opin- 
ions of  the  medical  witnesses,  evidence  of  the 
adultery  of  the  wife  is  still  an  important  in- 
gredient in  determining  the  legitimacy  of  the 
child  ;  because,  if  the  wife  were  of  irreproach- 


able character,  it  would  go  far  to  modify  the 
opinions   as   to    the    husband's  incapacity. 
Legge  v.  Edmonds,  25  L.  J.  Ch.  125. 
Absence  of  Husband  and  Adultery  of  Wife. — 

The  illegitimacy  of  a  child  born  of  a  married 
woman  is  established,  beyond  all  dispute,  by 
evidence  of  her  living  in  adultery  at  the  time 
when  the  child  was  begotten,  and  of  her  hus- 
band then  residing  in  another  part  of  the 
kingdom,  so  as  to  make  access  impossible. 
Save  and  Sele,  1  H.  L.  Cas.  507. 

Separation  of  Husband  and  Wife. — Where  the 
husband  lived  in  New  York  and  the  wife  near 
Philadelphia,  the  parties  having  separated 
some  years  before,  this  was  held  to  be  evi- 
dence of  nonaccess.  Com.  v.  Shepherd,  6 
Binn.  (Pa.)  283,  6  Am.  Dec.  449.  See  also 
Reg.  v.  Mansfield,  1  B.  444,  41  E.  C.  L. 
618;  Saye  and  Sele,  1  H.  L.  Cas.  507;  Morris 
v.  Davies,  5  CI.  &  F.  163;  Heathcote's  Di- 
vorce Bill,  1  Macq.  H.  L.  Cas.  535;  Rex  r. 
Maidstone,  12  East  550;  Sibbet  -'.  Ainsley,  3 
L.  T.  583. 

Where  the  Established  Nonintercourse  between 
Husband  and  Wife  was  for  a  period  'of  more 
than  a  year,  continuing  until  within  five 
months  of  the  birth  of  the  child,  it  was  held 
to  establish  bastardy.  Dean  v.  State,  29  Ind. 
483.  See  also  Heathcote's  Divorce  Bill,  1 
Macq.  H.  L.  Cas.  535. 

General  Reputation  Inadmissible  after  Cessa- 
tion of  Intercourse. — General  reputation,  after 
it  had  ceased,  as  to  the  character  of  the  inter- 
course between  a  man  and  a  woman,  or  the 
declarations  and  admissions  of  the  parties 
made  subsequent  to  its  cessation,  are  not  legal 
evidence  to  rebut  (he  presumption  of  an 
actual  marriage,  arising  from  such  cohabita- 
tion and  other  acts,  and  to.  establish  the  fact 
that  the  children  are  illegitimate.  Matter  of 
Taylor,  9  Paige  (N.  Y.)  611. 

Evidence  of  Race. — In  Watkins  v.  Carlton, 
10  Lei»h  (Va.)  586,  it  was  held  that  where  a 
mulatto  child  was  born  of  the  white  wife  of  a 
white  man  during  their  wedlock  and  cohabita- 
tion, it  was  admissible  and  proper,  upon  the 
trial  of  the  issue  whether  the  child  was  the 
legitimate  child  of  the  husband,  to  give  evi- 
dence as  to  the  mixed  race  of  the  child,  and 
that,  in  the  course  of  nature,  a  white  man  and 
a  white  woman  cannot  procreate  a  mulatto. 
1.  State  T1.  Herman,  13  Ired.  L.  (N.  Car.)  502. 
Access — Presumption  or  Intercourse. — Where 
there  is  access  the  presumption  of  sexual  in- 
tercourse is  very  strong,  as  is  illustrated  by 
the  case  of  Plowes  v.  Bossey,  31  L.  J.  Ch.  681. 
In  that  case  B,  who  was  married  in  1829,  be- 
came a  lunatic  in  1833  and  was  confined  in  a 
lunatic  asylum  until  his  death.  His  wife, 
who  lived  twenty-five  miles  away,  occasionally 
visited  him,  but  the  keepers  of  the  asylum 
were  under  strict  orders  not  to  allow  them  to 
remain  alone  together.  He  was  allowed  the 
freedom  of  the  grounds,  and  the  porter  being 
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Nonaccc9s  Not  Provable  by  Husband  or  Wife. — The   testimony  of   the  parents  is 

admissible  to  prove  legitimacy  or  illegitimacy,  generally,  but,  upon  grounds 
of  decency  and  morality,  it  is  inadmissible  to  prove  nonaccess  of  husband 
and  wife.    This  must  be  proved  by  evidence  aliunde.1 


sometimes  absent  it  was  possible  for  a  person 
to  outer  without  being  seen.  In  March,  1835, 
she  visited  the  asylum  and  remained  alone  for 
some  time  with  her  husband.  A  child  was 
born  in  December,  1835.  There  were  rumors 
at  the  time  that  the  wife  was  living  in  adultery 
with  one  D,  but  it  was  held  by  the  court  that 
the  child  was  legitimate.  See  also  Clark  v. 
Maynard,  1  Madd.  &  G.  364. 

1.  Husband  or  Wife  as  Witness. — In  Denriison 
v .  Page,  29  Pa.  St.  420,  72  Am.  Dec.  644,  the 
court  said  :  "  Nonaccess  cannot  be  proved  by 
either  the  husband  or  the  wife,  whether  the  ac- 
tion be  civil  or  criminal,  or  whether  the  pro- 
ceeding is  one  of  settlement,  or  bastardy,  or  to 
recover  property  claimed  as  heir  at  law."  See 
also,  to  the  same  effect,  Rex  v.  Book,  1  Wils. 
340;  Rex  v.  Reading,  Cas.  temp.  Hardw.  82; 
Craufurd  v.  Blackburn,  17  Md.  49,  77  Am. 
Dec.  323;  Egbert  v.  Greenwalt,  44  Mich.  246, 
38  Am.  Rep.  260;  Boykin  t».  Boykin,  70  N. 
Car.  262,  16  Am.  Rep.  776;  Corson  v.  Corson, 
44  N.  H.  587;  Chamberlain  v.  People,  23  N. 
Y.85,  80  Am.  Dec.  255;  Cross  v.  Cross,  3 
Faige  (N.  Y.)  139,  23  Am.  Dec.  778;  Com. 
v.  Shepherd,  6  Binn.  (Pa.)  283,  6  Am.  Dec. 
449;  Com.  v.  Strieker,  1  Browne  (Pa.)  xlvii. 
Appendix;  Easley  v.  Com.  (Pa.  1887),  11  Atl. 
Rep.  220. 

In  Rex  v.  Reading,  Mich.  8  Geo.  2  B.  R., 
Lord  Hardwicke  says  that  although  a  wife 
might  be  admitted  to  prove  the  fact  of  adul- 
tery, yet  she  shall  not  be  admitted  to  prove 
that  her  husband  had  no  access,  because  that 
may  be  proved  by  other  persons,  and  conse- 
quently an  order  of  bastardy  cannot  be  made 
upon  her  oath  alone. 

In  Cope  v.  Cope,  5  C.  &  P.  604,  24  E.  C.  L. 
475,  Alderson,  J.,  said:  "It  has  been  decided 
by  Lord  Hardwicke  that  the  declarations  of  a 
wife  are  not  receivable  to  bastardize  her  child  ; 
and  I  think,  a  fortiori,  that  the  declarations 
of  the  husband  ought  not.  Lords  Hardwicke 
and  Mansfield  have  both  decided  that  illegit- 
imacy can  only  be  made  out  by  the  fact  of  there 
having  been  no  marriage,  or  by  proof  of  non- 
access." 

Proof  of  Legitimacy  or  Illegitimacy. — In  Rex 

v.  Bramley,  6  T.  R.  330,  it  was  said  by  Lord 
Kenyon  that  parents  may  be  called  as  wit- 
nesses to  prove  their  children's  illegitimacy  as 
well  as  to  prove  them  legitimate,  but  it  seems 
that  this  remark  of  Lord  Kenyon's  must  be 
restricted  to  those  cases  where  the  children 
are  not  born  in  lawful  wedlock.  When  par- 
ties are  lawfully  married  neither  of  them  can 
be  allowed  to  testify  that  the  offspring  of  the 
mother  is  spurious.  See  Haddock  v.  Boston, 
etc.,  R.  Co.,  3  Allen  (Mass.)  298,81  Am.  Dec. 
/  656;  Canton  v.  Bentley,  11  Mass. 443  ;  Anony- 

mous v.  Anonymous,  22  Beav.  481,  23  Beav. 
273;  Standen  v.  Standen,  cited  in  6  T.  R.  331, 
note  b. 

Reason  of  Rule. — In  Tioga  County  v.  South 
Creek  Tp.,  75  Pa.  St.  436,  the  court  said: 


"That  issue  born  in  wedlock,  though  be- 
gotten before,  is  presumptively  legitimate  is 
an  axiom  of  law  so  well  established  that  to 
cite  authorities  in  support  of  it  would  be  a 
mere  waste  of  time.  So  the  rule  that  the 
parents  will  not  be  permitted  to  prove  non- 
access  for  the  purpose  of  bastardizing  such 
issue  is  just  as  well  settled.  Many  reasons 
have  been  given  for  this  rule.  Prominent 
among  them  is  the  idea  that  the  admission 
of  such  testimony  would  be  unseemly  and 
scandalous,  and  this  not  so  much  from  the 
fact  that  it  reveals  immoral  conduct  upon  the 
part  of  the  parents,  as  because  of  the  effect 
it  may  have  upon  the  child,  who  is  in  no 
fault,  but  who  must  nevertheless  be  the  chief 
sufferer  thereby.  That  the  parents  should  be 
permitted  to  bastardize  the  child  is  a  proposi- 
tion which  shocks  our  sense  of  right  and  de- 
cency, and  hence  the  rule  of  law  which  for- 
bids it."  See  also  Boykin  v.  Boykin,  70  N. 
Car.  262,  16  Am.  Rep.  776;  Cope  v.  Cope,  5 
C.  &  P.  604,  24  E.  C.  L.  475. 

So  in  Mink  v.  State,  60  Wis.  583,  50  Am. 
Rep.  386,  the  court  says:  "The  law  is  well 
settled  that  the  wife,  on  the  question-of  the 
legitimacy  of  her  children,  is  incompetent  to 
give  evidence  of  the  nonaccess  of  her  hus- 
band during  the  time  in  which  they  must 
have  been  begotten.  This  rule  is  founded  on 
the  very  highest  grounds  of  public  policy, 
decency,  and  morality.  The  presumption  of 
the  law  is,  in  such  a  case,  that  the  husband  had 
access  to  the  wife,  and  this  presumption  must 
be  overcome  by  the  clearest  evidence  that  it 
was  impossible  for  him,  by  reason  of  im- 
potency,  or  imbecility,  or  entire  absence  from 
the  place  where  the  wife  was  during  such 
time,  to  have  had  access  to  the  wife,  or  to  be 
the  father  of  the  child.  Testimony  of  the 
wife  even  tending  to  show  such  fact,  or  of  any 
fact  from  which  such  nonaccess  could  be  in- 
ferred, or  of  any  collateral  fact  connected 
with  this  main  fact,  is  to  be  most  scrupulously 
kept  out  of  the  case  ;  and  such  nonaccess  and 
illegitimacy  must  be  clearly  proved  by  other 
testimony." 

"  Declarations  of  Parents  maybe  Given  In  Evi- 
dence to  prove  or  disprove  marriage,  where 
the  parties  have  cohabited,  B.  N.,  p.  112;  or 
to  prove  whether  the  child  was  born  before 
or  after  marriage,  Goodright  -■.  Moss,  Cowp. 
591 ;  but  they  are  not  admissible  to  prove  the 
illegitimacy  of  a  child  born  in  wedlock, 
Si  igall  v.  Stigall,  2  Beach  256.  So  a  husband's 
declaration  that  a  child  born  in  wedlock  is  not 
his  is  not  sufficient  evidence  to  prove  it  ille- 
gitimate, notwithstanding  it  was  born  only 
three  months  after  marriage,  and  a  separation 
between  the  husband  and  wife  took  place  by 
mutual  consent.  Bowles  v.  Bingham,  2  Munf. 
(Va.)  442,  5  Am.  Dec.  497."  Dennison  v. 
Page,  29  Pa.  St.  420,  72  Am.  Dec.  644. 

Declarations  of  Deceased  Parents. — The  dec- 
larations on  the  part  of  the  deceased  that 
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3.  Declarations  of  Mother — a.  In  General. — Declarations  of  the  mother 

as  to  the  paternity  of  the  child  are  admissible  in  corroboration  of  her  testi- 
mony,1 but  in  case  she  be  dead  her  declarations  as  to  nonaccess  on  the  part 
of  her  husband  are  no  more  admissible  in  evidence  than  it  would  be  permis- 
sible for  her  to  give  testimony  as  to  that  fact  in  person  if  alive.2 

Impeachment  of  Mother's  Testimony. — The  general  rules  of  evidence  as  to  the 
impeachment  of  testimony  apply  to  that  of  the  mother,  in  bastardy  proceed- 
ings,3 and  the  fact  that  she  has  a  direct  interest  in  the  result  is  a  fact  to  be 


they  were  married,  provided  they  were  made 
ante  litem  motam,  have  been  held  admissible 
evidence  of  the  fact  declared.  Such  declara- 
tions made  by  the  parents  in  life  are  admissi- 
ble as  evidence  to  establish  the  legitimacy  of 
their  issue.  Caujolle  v.  Ferrie,  23  N.  Y.  90. 
See  also  Berkeley  Peerage  Case,  4  Campb.  401. 

Evidence  of  Mother  after  Death  of  Father. — 
The  mother  of  a  child,  her  husband,  the  al- 
leged father,  being  dead,  is  a  competentvwit- 
ness  upon  the  proof  of  legitimacy.  Warlick 
v.  White,  76  N.  Car.  175. 

But  she  is  not  competent  to  give  evidence 
of  the  nonaccess  of  her  husband,  even  though 
he  be  dead  at  the  time  of  her  examination. 
Rex  v.  Kea,  11  East  132. 

General  Declarations  of  Complainant  Inadmis- 
sible.—  Evidence  of  declarations  of  the  com- 
plainant in  a  bastardy  suit,  in  which  she 
claimed  that  the  defendant  was  the  father  of 
her  child,  made  during  ordinary  conversations, 
or  out  of  court,  and  not  during  her  testimony 
before  the  justice  or  county  judge  or  the  dis- 
strict  court,  is  incompetent  and  inadmissible. 
Stoppert  v.  Nierle,  45  Neb.  105. 

But  where  nonaccess  has  been  established 
aliunde,  the  declarations  of  the  wife  are  ad- 
missible to  prove  the  paternity  of  the  child. 
Legge  v.  Edmonds,  25  L.  J.  Ch.  125.  See 
also  Yates  v.  Chippindale,  11  C.  B.  N.  S. 
512,  10  E.  C.  L.  512. 

Separation  of  the  Husband  and  Wife — Evi- 
dence of  Husband. — A  husband  and  wife  lived 
separate  eight  years,  and  afterwards  the  wife 
had  a  child.  The  husband  swore  in  an  affida- 
vit that  he  had  had  intercourse  with  his  wife 
since  the  separation,  but  the  court  refused 
this  as  evidence.  Patchett  v.  Holgate,  15  Jur. 
308. 

Nor  is  a  husband  competent  to  prove  any 
collateral  fact  which  would  tend  to  show  that 
he  had  opportunities  of  access.  Wright  v. 
Holdgate,  3  C.  &  K.  158. 

Corroborative  Evidence — Statute  Construed. — 
In  In  re  Rideout's  Trusts,  L.  R.  ioEq.41,  the 
court,  notwithstanding  the  enactment  of  the 
Evidence  Further  Amendment  Act  1869  (32 
and  33  Vict.,  c.  68)., §  3,  which  enables  husbands 
and  wives  of  parties  to  give  evidence  in  any 
proceeding  instituted  in  consequence  of  adul- 
tery, required  corroboration  of  the  husband's 
evidence  as  to  nonaccess. 

Access  Defined. — When  the  word  "access" 
is  used  with  respect  to  husband  and  wife  it  is 
understood  to  mean  sexual  intercourse.  But 
the  case  in  question  is  of  a  peculiar  nature,  not 
being,  as  Lord  Hale  puts  it,  access  in  the 
ordinary  acceptation  of  the  word,  but  access 
between  the  husband  and  wife  viewed  with 
reference  to  the  results,  namely,  the  procre- 


ation of  children.  Webster's  Diet.;  Cent. 
Diet. ;  Bouv.  L.  Diet. ;  Rapalje  &  Lawrence 
L.  Diet.  ;  Black  L.  Diet. ;  Cope  v.  Cope,  1 
M.  &  Rob.  269;  Bury  v.  Phillpot,  2  Myl.  & 
K.  349;  Hargrave  v.  Hargrave,  9  Beav.  552. 
See  also  Morris  v.  Davies,  5  CI.  &  F.  243. 

The  Nonexistence  of  Sexual  Intercourse  is 
generally  expressed  by  the  words  "  nonac- 
cess of  the  husband  to  the  wife,"  and  in  the 
Banbury  Peerage  Case,  1  Sim.  &  S.  153,  the 
judges  said  that  they  understood  those  ex- 
pressions, as  applied  to  the  question  there  in- 
volved, as  meaning  the  same  thing,  because 
in  one  sense  of  the  word  "access,"  the  hus- 
band may  be  said  to  have  access  to  his  wife, 
being  in  the  same  place  or  the  same  house; 
and  yet  under  such  circumstances  as,  instead 
of  proving,  tend  to  disprove,  that  any  sexual 
intercourse  took  place  between  them.  See 
also  Cross  v.  Cross,  3  Paige  (N.  Y.)  139,  23 
Am.  Dec.  778. 

1.  Declarations  of  the  Mother  of  the  child  to 
her  own  mother,  as  to  the  time  when  and 
place  where  the  child  was  begotten,  and  other 
circumstances  attending  the  matter,  are  held 
to  be  admissible  in  corroboration  of  her 
testimony.  Benton  v.  Starr,  58  Conn.  285. 
See  also  Robbins  v.  Smith,  47  Conn.  182; 
Fuller  v.  Hampton,  5  Conn.  416;  Mange  v. 
Holmes,  7  Allen  (Mass.)  136;  Welch  v.  Clark, 
50  Vt.  386.  But  see  Sidelinger  v.  Bucklin, 
64  Me.  371. 

2.  Declarations  of  Deceased  Mother.  —  The 
general  declarations,  or  the  answer  of  a  par- 
ent in  chancery,  are  good  evidence  after  the 
death  of  such  a  parent  to  prove  that  a  child 
was  born  before  marriage ;  but  not  to  prove 
that  a  child  born  in  wedlock  is  a  bastard. 
Goodright  v.  Moss,  Cowp.  591. 

3.  Impeachment  of  Testimony. — If  the  com- 
plainant was  accustomed,  both  before  and  after 
the  child  was  conceived,  to  occupy  the  same 
bed  with  a  person  who  might  have  been  the 
father  of  the  child,  evidence  of  such  fact  is 
admissible  as  tending  to  affect  the  credibility 
of  her  testimony.  State  v.  Read,  45  Iowa 
469. 

Evidence  Contradictory  to  the  Mother's  State- 
ments denying  her  intercourse  with  other  men 
is  admissible  for  the  purpose  of  affecting  her 
credibility  before  the  jury.  Altschuler  v. 
Al^aza,  16  Neb.  631  ;  State  v.  Read,  45  Iowa 
469;  McCoy  7'.  People,  65  111.  439. 

Date  of  Intercourse  with  Others. — Where,  for 
the  purpose  of  impeaching  her  testimony,  the 
complainant  is  asked  if  she  has  not  had  inter- 
course with  a  certain  man,  without  fixing  any 
time  when  this  intercourse  took  place,  the 
question  is  improper.  Meyncke  v.  State,  68 
Ind.  401. 
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taken  into  account  by  the  jury  in  considering  her  testimony.1 

b.  DURING  TRAVAIL.  —  Formerly,  to  render  the  mother  a  competent 
witness  in  bastardy  proceedings,  and  in  some  states  as  a  prerequisite  to  such 
proceedings,  it  was  necessary  that  during  her  time  of  travail  she  should 
accuse  the  defendant  of  being  the  father  of  her  child.  This  rule,  however,  has 
been  very  generally  abrogated.2 


1.  Credibility  of  Mother. — Keating  v.  State, 
44  Ind.  449;  Dai  ley  v.  State,  28  Ind.  285, 
overruled  so  far  as  it  is  inconsistent  with  the 
case  of  McCullough  v.  State,  14  Ind.  391. 

2.  Accusation  in  Time  of  Travail — What  Suffi- 
cient.— Where  the  complainant  in  a  bastardy 
process  said  in  the  time  of  her  travail  that  the 
child  was  P  T's  or  no  one's,  this  was  held  to 
be  a  sufficient  accusation  within  the  meaning 
of  the  statute  of  Maine  then  in  force.  (Stat, 
of  1821,  c.  72,  §  1.)  Tillson  v.  Bowley,  8  Me. 
163- 

Under  this  statute  it  was  held  that  the 
mother  of  an  illegitimate  child  could  not 
prosecute  the  putative  father  and  be  a  wit- 
ness against  him,  unless  she  should  accuse 
him  during  her  travail.  Dennett  v.  Knee- 
land,  6  Me.  460. 

The  Voluntary  Statement  of  a  Complainant  in 
Bastardy,  during  the  time  of  her  travail,  with- 
out being  interrogated  in  relation  thereto, 
that  the  child  of  which  she  is  about  to  be  de- 
livered is  the  child  of  the  respondent,  and  he 
"knows  it  is  his  child,"  is  a  sufficient  com- 
pliance with  Rev.  Stat.,  c.  97,  §  6,  providing 
that  having  "been  put  upon  the  discovery  of 
the  truth  of  such  accusation  at  the  time  of  her 
travail,"  she  "thereupon  *  *  *  accused"  the 
respondent  of  being  the  father  of  the  child. 
Wilson  v.  Woodside,  57  Me.  489. 

Declarations  In  Extremis. — Where,  upon  an 
indictment  for  fornication  and  bastardy,  the 
physician  who  attended  the  prosecutrix  in 
her  labor  was  allowed  to  testify  with  regard 
to  the  mother's  declarations  as  to  the  pater- 
nity of  the  child,  made  during  her  travail, 
although  the  physician  was  not  certain  that 
she  was  in  extremis,  it  was  held  not  to  be 
error — the  jury  being  instructed  that  they 
were  only  to  consider  such  declarations  if 
they  believed  the  mother  to  have  been  in 
extremis,  and  that  she  herself,  at  the  time  of 
making  them,  thought  herself  not  likely  to 
recover.  Easley  v.  Com.  (Pa.  1887),  11  Atl. 
Rep.  220. 

Prima  Facie  Evidence. — In  Booth  v.  Hart,  43 
C  in.  480,  it  was  held  that  under  the  statute 
which  provides  that  upon  a  bastardy  complaint 
by  the  mother,  if  she  shall  continue  constant 
in  her  accusation,  being  put  to  the  discovery 
in  the  time  of  her  travail  and  also  examined 
upon  the  trial,  such  evidence  shall  be  prima 
facie  that  the  accused  person  is  the  father  of 
the  child. 

Object  and  Reason  of  Rule. — In  Maxwell  v. 

Hardy,  S  Pick.  (Mass.)  560,  the  court-said: 
"  The  general  object  [of  the  rule  as  to  decla- 
re; I  ions  during  travail]  was  to  give  competency 
to  a  witness  who,  by  the  general  rule  of  evi- 
dence, would  be  excluded  as  interested,  in  a 
case  in  which,  without  such  evidence,  the  mis- 
chief intended  to  be  cured  would  be  irremedi- 
able.   The  danger  of  such  evidence  was  not 


overlooked  by  the  legislature, and  was  intended 
to  be  guarded  against  by  placing  the  witness 
in  such  circumstances  at  the  time  of  her  ac- 
cusation as  would  in  all  probability  insure 
her  veracity.  In  the  time  of  her  utmost 
peril,  with  the  fear  of  death  and  judgment 
before  her  eyes,  it  was  wisely  thought  that  a 
false  accusation  would  rarely  if  ever  be  made; 
upon  the  same  principle  that  the  declarations 
of  a  person  in  extremis  which  may  affect  the 
life  of  a  party  accused  of  murder  are  admit- 
ted, though  not  under  the  sanction  of  an 
oath'." 

Accusation  after  Commencement  of  Labor  Pains. 

— An  instruction  to  the  jury  that  an  accusa- 
tion made  at  any  time  after  the  pains  of  labor 
have  commenced,  before  the  delivery  of  the 
child  from  the  womb,  might  be  considered  by 
them,  irrespective  of  the  question  whether  the 
pains  were  occasioned  by  the  dilation  of  the 
parts  preparatory  to  the  birth  of  the  child,  or 
by  its  actual  progress,  has  been  held  not  to 
be  subject  to  objection.  Scott  v.  Donovan, 
153  Mass.  378. 

Necessity  of  Accusation  before  Birth.  —  In 
Massachusetts  it  has  been  held  that  to  consti- 
tute the  mother  of  a  bastard  child  a  competent 
witness  in  a  complaint  under  the  statute  for 
the  maintenance  of  a  bastard  child,  it  is  nec- 
essary that  she  should  accuse  the  defendant 
of  being  the  father  in  the  time  of  her  travail 
and  before  the  child  is  born.  Bacon  v.  Har- 
rington, 5  Pick.  (Mass.)  63.  See  also  Stiles 
v.  Eastman,  21  Pick.  (Mass.)  133. 

In  Tacey  v.  Noyes,  143  Mass.  449 ,  it  was 
held  that  when  the  accusation  is  made  after 
birth,  but  before  the  umbilical  cord  is  cut,  it 
is  sufficient. 

Declarations  Corroboratively  Admissible.— 
Since  the  passage  of  the  Gen.  Stat.,  c.  72,  § 
8,  it  is  no  longer  necessary  in  Massachusetts 
that  the  complainant  shall  accuse  the  putative 
father  in  the  time  of  her  travail,  but  such  ac- 
cusation if  made  is  admissible  to  corrobo- 
rate her  testimony.  Leonard  v.  Bolton,  148 
Mass.  66. 

To  Whom  Accusation  Made. — The  declarations 
required  to  enable  the  complainant  to  testify 
may  be  made  to  a  person  attending  during 
the  time  of  her  travail,  though  such  person's 
attendance  does  not  continue  throughout  the 
whole  period ;  and  they  need  not  be  repeated 
to  the  attendants  who  succeed.  Long  v.  Dow, 
17  N.  H.  470.  See  also  Mann  v.  Maxwell,  83 
Me.  146;  Hawes  v.  Gustin,  2  Allen  (Mass.) 
402.  Compare  Richmond  v.  State,  19  Wis. 
307- 

Where  the  Prosecution  Is  by  the  Selectmen,  the 

mother  need  not  be  examined  during  travail. 
Davis  v.  Salisbury,  1  Day  (Conn.)  278. 

Declarations  Provable  by  Mother. — In  bas- 
tardy proceedings,  the  mother  is  a  competent 
witness  to  prove  her  declarations  as  to  the 
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4.  Admissions  by  Putative  Father. — Any  admissions  made  by  the  putative 
father  which  tend  to  show  his  responsibility  are  admissible  in  evidence  against 
him  in  bastardy  proceedings.1 

5.  Hearsay  Evidence. — The  admission  of  hearsay  evidence  to  prove  the 
pedigree  of  a  person  is  restricted  to  the  declarations  of  deceased  persons  who 
are  related  to  him  by  blood  or  marriage.2  Nor  will  the  putative  father  be 
allowed  to  prove  in  his  own  exculpation  the  declarations  of  a  third  person 
that  the  latter  is  the  father  of  the  child.3 

Marital  Contract. — Where  the  question  of  legitimacy  depends  upon  proof  of 
the  fact  of  the  marriage,  the  marital  contract  may  be  proved  either  by  direct 
or' by  circumstantial  evidence,  such  as  the  cohabitation  of  the  parties  and 
their  reputation  among  friends  as  husband  and  wife.    But  such  circumstances 


paternity  of  her  child,  made  during  travail. 
Reed  v.  Haskins,  116  Mass.  198. 

She  will  not,  however,  be  allowed  to  prove 
that  she  has  been  constant  in  an  accusation 
which  she  never  made  in  travail.  Ray  v. 
Coffin,  123  Mass.  365;  Sidelinger  v.  Bucklin, 
64  Me.  371. 

Liability  of  Father  Not  Dependent  on  Declara- 
tion of  Mother. — The  failure  of  the  mother  to 
declare  during  her  travail  who  the'  child's 
father  is  only  affects  her  competency  as  a 
witness  ;  it  does  not  prevent  the  prosecution 
of  the  father  or  his  conviction  upon  other  tes- 
timony. The  liability  of  the  respondent  by 
no  means  depends  upon  declarations  of  the 
mother  during  travail.  He  is  to  be  charged 
because  he  is  in  fact  the  father  of  the  child, 
and  not  because  the  complainant  had  in  the 
time  of  her  travail  declared  him  to  be  the 
father.    R.  R.  v.  J.  M.,  3  N.  H.  135. 

Sufficiency  of  Accusation. — In  Rodimon  v. 
Reding,  18  N.  H.  431,  it  was  held  that  the  dec- 
laration required  by  the  statute  to  be  made 
by  the  mother  during  the  time  of  her  travail 
is  sufficient  if  it  is  capable  of  being  understood 
by  plain  references  to  surrounding  circum- 
stances and  antecedent  events.  "I  have  told 
the  truth,  *  *  *  and  W  hasn't"  may  be  suffi- 
cient, if  it  may  be  understood  by  the  aid  of  such 
reference. 

Contra. — In  lo-va  and  Montana  it  has  been 
held  that  the  declarations  of  a  woman  in  trav- 
ail as  to  who  was  the  father  of  her  child  are 
not  competent  evidence.  State  v.  Hussey,  7 
Iowa  409;  State  v.  Tipton,  15  Mont.  74. 

Travail  Denned. — Travail  may  be  defined  ' 
to  be  the  period  of  pain  and  danger  attending 
childbirth  before  delivery.  Dennett  v.  Knee- 
land,  6  Me.  460;  Bacon  v.  Harrington,  5  Pick. 
(Mass.)  63;  Drowne  v.  Stimpson,  2  Mass. 
441 ;  Long  v. .Dow,  17  N.  H.  470. 

Where  the  accusation  is  made  after  birth, 
but  before  the  umbilical  cord  is  cut,  it  has 
been  held  sufficient.  Tacey  v.  Noyes,  143 
Mass.  449. 

1.  Admissions  of  Father. — Woodward  7'.  Shaw, 
18  Me.  304;  Sale  v.  Crutchfield,  8  Bush(Ky.) 
647.    See  Walker  v.  State,  6  Blackf.  (Ind.)  1. 

Admissions  upon  Arrest. — In  Miller  7'.  State 
(Ala.  1896),  20  So.  Rep.  392,  the  defendant, 
when  arrested  upon  warrants  charging  him 
with  bastardy  and  seduction,  upon  being  told 
by  the  officer  who  arrested  him  that  the  father 
of  the  plaintiff  had  threatened  to  shoot  him, 
said  tfiat  he  did  not  know  that  he  could 
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blame  him,  and  the  court  held  that  the  ad- 
missions of  the  defendant  were  clearly  compe- 
tent against  him. 

It  Is  Competent  Evidence  to  Prove  One  the 
Father  of  a  Bastard  when,  at  about  the  time  of 
its  birth,  he  asked  the  witness  whether  he 
knew  of  a  nurse  for  the  child,  if  he  could 
make  a  settlement  of  the  case.  Phillips  v. 
Hoyle,  4  Gray  (Mass.)  568.  See  the  title 
Admissions,  vol.  1,  p.  670. 

2.  Declarations  of  Relations. — Blackburn  ;■. 
Crawfords,  3  Wall.  (U.  S.)  175;  Haddock  7'. 
Boston,  etc.,  R.  Co.,  3  Allen  "(Mass.)  298,  81 
Am.  Dec.  656;  Higham  v.  Ridgway,  10  East 
109. 

And  such  evidence  is  not  admissible  to  es- 
tablish an  unlawful  relationship,  per  se,  where 
a  lawful  relationship  is  not  claimed.  Flora 
v.  Anderson,  75  Fed.  Rep.  217. 

The  Specific  Hearsay  Statement  of  a  Single 
Member  of  a  Numerous  Family  is  altogether  too 
unsatisfactory  and  inconclusive  to  overcome 
the  legal  presumption  of  the  legitimacy  of  a 
child  born  during  wedlock,  since  it  can  by  no 
means  be  said  to  amount  to  general  repute. 
Orthwein  v.  Thomas  (111.  1887),  13  N.  E.  Rep. 
564. 

The  Declarations  of  the  Father  are  inadmis- 
sible to  bastardize  the  issue  of  his  marriage. 
Vernon  v.  Vernon,  6  La.  Ann.  243. 

Declarations  of  a  Testator  that  he  had  made 
a  will  in  favor  of  his  daughter  are  evidence 
on  the  question  of  her  legitimacy.  Kenyoii7'. 
Ashbridge,  35  Pa.  St.  157. 

As  to  Absence  of  Parent  from  State. — Mere 
hearsay  evidence  as  to  the  continued  absence 
of  the  husband  or  mother  from  the  state  is 
inadmissible  to  bastardize  the  issue.  People 
v.  Overseers  of  Poor,  15  Barb.  (N.  Y.)  286. 

Evidence  of  Attorney. — An  attorney  may, 
without  betraying  professional  confidence, 
give  testimony  as  to  the  declarations  of  a 
father  with  regard  to  the  legitimacy  of  his 
children,  made  by  the  father  to  him  during 
their  professional  intercourse.  Blackburn  -•. 
Crawfords,  3  Wall.  (U.  S.)  175. 

3.  Admissibility  of  Admissions  of  Third  Person. 
— In  Benton  v.  Starr,  58  Conn.  285,  it  was 
held  that  such  declarations  are  not  rendered 
admissible  by  the  fact  that  they  are  made  at 
so  early  a  time,  by  the  person  on  whom  the 
putative  father  seeks  to  place  the  responsi- 
bility, that  his  knowledge  of  the  woman's 
pregnancy  would  strongly  tend  to  prove  nis 
guilt. 
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are  very  much  weakened  as  evidence  where  it  can  be  shown  that  the  inter- 
course between  the  parties  was  illicit  in  its  origin.1 

6.  Character  of  Parents — a.  Of  Mother. — In  some  states  evidence  tend- 
ing to  show  the  mother's  character  and  her  reputation  for  chastity  is  admissi- 
ble where  it  has  a  bearing  upon  the  question  of  the  paternity  of  the  child,  or 
is  introduced  for  the  purpose  of  impeaching  her  testimony;2  while  in  others 
the  contrary  rule  prevails.3 

intercourse  with  other  Men. — It  is  also  competent  to  prove  that  she  had  inter- 
course with  other  men  about  the  time  the  child  was  begotten,  but  such 


1.  Clayton  v.  Wardell,  4  N.  Y.  230. 
Production  of  Certificate. — On  the  question  of 

legitimacy,  a  marriage  certificate  proved  to 
be  genuine,  and  produced  by  and  from  the 
custody  of  the  mother,  is  competent  evidence 
and  strongly  corroborative  proof  of  the  al- 
leged marriage.  Gaines  v.  Green  Pond  Iron 
Mm.  Co.,  32  N.  J.  Eq.  86. 

Illicit  Intercourse — Presumption  of  Contin- 
uance.— While  it  is  undoubtedly  a  well-settled 
rule  that  where  the  intercourse  between  the 
parents  is  illicit  in  its  commencement,  the 
presumption  of  the  law  is  that  it  was  contin- 
ued, and  that  if  such  illicit  intercourse  is 
proved  at  the  time  of  concubitus,  it  must  be  as- 
sumed to  have  continued  to  the  time  of  birth, 
this  presumption  may,  nevertheless,  be  re- 
pelled by  a  contrary  presumption  in  favor  cf 
marriage,  and  of  the  legitimacy  of  the  off- 
spring, although  it  may  not  be  shown  how  or 
when  the  change  from  concubinage  to  matri- 
mony took  place.  Caujolle  v..  Ferrie,  23  N. 
Y.  90.  See  also  Cunningham  v.  Cunning- 
ham, 2  D.  P.  C.  482;  Clayton  v.  Wardell,  4 
N.  Y.  230;  Badger  v.  Badger,  88  N.  Y.  554, 
42  Am.  Rep.  263;  Hynes  v.  McDermott, 
91  X.  Y.  460,  43  Am.  Rep.  677;  Fox  v. 
Burke,  31  Minn.  320;  Peet  v.  Peet,  52  Mich. 
468;  Williams  v.  Williams,  46  Wis.  479,  32 
Am.  Rep.  722.  See  the  titles  Marriage; 
Presumptions. 

2.  Evidence  of  Character  of  Mother  for  Chastity 
Held  Admissible. — Short  v.  State,  4  Harr.  (Del.) 
568;  Robnett  v.  People,  16  111.  App.  299;  Cur- 
ran  v.  People,  35  111.  App.  275;  State  v.  Pratt, 
40  Iowa  631 ;  State  v.  Karver,  65  Iowa  53  ;  State 
v.  Woodworth,  65  Iowa  141 ;  State  v.  Ginger, 
80  Iowa  574 ;  State  v.  Lavin,  80  Iowa  555 ; 
Sword  v.  Nestor,  3  Dana  (Ky.)  453;  State  v. 
Coatney,  8  Yerg.  (Tenn.)  210. 

Evidence  must  Have  a  Bearing  upon  Paternity. 
— In  State  v.  Lavin,  80  Iowa  555,  the  court  said  : 
"It  is  not  allowable  to  consider  unchaste  con- 
duct of  the  complainant  with  other  men  than 
the  defendant,  unless  it  has  a  bearing  upon  the 
question  of  the  paternity  of  the  child.  Lewd 
conduct  of  the  complainant  is  no  defense  un- 
less it  tends  to  show  that  another  than  the 
defendant  is,  or  may  be,  the  father  of  the 
child." 

Corroborative  of  Proven  Facts. — In  State  v. 
Borie,  79  Iowa  605,  the  defendant  showed  that 
;■!><, ut  the  time  the  child  was  begotten  the 
complainant  was  several  times  alone  in  the 
company  of  an  old  admirer  to  whom  she  had 
been  at  one  time  engaged,  and  it  was  held 
that  evidence  that,  seven  or  eight  years  before, 
the  complainant  and  this  person  had  remained 
several  hours  alone  in  the  room  of  a  hotel 


was  admissible  as  throwing  light  upon  the 
nature  of  their  relationship. 

So  where  evidence  was  introduced  by  the 
defendant  that  the  complainant  had  spent  an 
evening  with  another  man  under  suspicious 
circumstances,  about  the  time  the  child  was 
begotten,  it  was  held  that  it  was  competent 
for  him  to  prove  prior  acts  of  familiarity 
with  such  person  as  illustrative  of  the  nature 
of  their  relationship.  Odewald  v.  Woodsum, 
142  Mass.  512.  See  also  Daegling  v.  State, 
56  Wis.  586. 

Proof  of  Paternity  of  Former  Bastard  Child. — 
Where  the  plaintiff  had  an  older  bastard  child 
of  which  the  defendant  was  not  the  father,  it 
was  held  that  it  was  competent  for  the  de- 
fendant to  prove  who  the  father  of  the  first 
child  was,  on  the  ground  that  such  proof,  to- 
gether with  evidence  of  continued  intimacy 
between  the  mother  and  the  father  of  her 
first  child,  would  have  the  effect  of  casting 
a  doubt  on  the  defendant's  responsibility  for 
the  second.  State  v.  Woodworth,  65  Iowa 
141.  See  also  Garbutt  v.  Simpson,  32  L.  J.  M. 
C.  186,  11  W.  R.  751,  8  L.  T.  423. 

3.  Proof  of  Reputation— Held  Inadmissible. — 
Rawles  v.  State,  56  Ind.  433;  Sidelinger  v. 
Bucklin,  64  Me.  371 ;  Com.  v.  Moore,  3  Pick. 
(Mass.)  194;  Swisher  v.  Malone,  31  W.  Va. 
442 ;  Bookhout  v.  State,  66  Wis.  415 ;  Morse 
v.  Pineo,  4  Vt.  281. 

Affiliation  Proceedings  a  Sufficient  Impeach- 
ment.— In  Com.  v.  Moore,  3  Pick.  (Mass.) 
194,  Wilde,  J.,  said:  "Evidence  to  impugn 
the  character  of  a  witness  is  commonly  to  be 
confined  to  his  general  character  for  veracity. 
In  the  case  of  Com.  v.  Murphy,  14  Mass.  387, 
the  inquiry  was  further  extended  ;  but  public 
justice  does  not  require  a  still  greater  relax- 
ation of  the  general  rule.  Besides,  the  evi- 
dence rejected  was  immaterial,  the  witness's 
character  for  chastity  being  sufficiently  im- 
peached by  her  own  confession,  so  that  if  the 
evidence  had  been  admitted,  it  would  have 
made  no  difference  in  the  verdict." 

So  in  Bookhout  v.  State,  66  Wis.  415,  the 
court,  in  passing  upon  the  question  of  the 
admissibility  of  testimony  as  to  the  unchastity 
of  the  prosecutrix,  said:  "The  character  for 
chastity  of  a  woman  who  appears  in  court  to 
affiliate  her  bastard  child  is  pretty  effectually 
impeached  without  further  proof  on  the  sub- 
ject; but  that  has  no  direct  bearing  upon  the 
question  to  be  tried — whether  the  accused  is 
the  father  of  such  child.  Of  course,  he  may 
show  what  her  reputation  is  for  truth  and 
veracity,  and  thus  attack  the  credibility  of  her 
testimony;  but  that  is  as  far  as  he  can  go  on 
questions  of  reputation." 
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evidence  must  be  confined  to  a  period  of  time  within  which,  according  to  the 
accepted  rules  of  medical  jurisprudence,  the  child  could  have  been  conceived.1 
To  prove  such  intercourse,  the  mother  may,  upon  cross-examination,  be 
compelled  to  state  whether  she  had  intercourse  with  any  other  than  the 


1.  Intercourse  with  Others  than  Defendant — 

Illinois. — Scharf  v.  People,  34  111.  App.  400. 
See  also  Corcoran  v.  People,  27  111.  App.  638. 

Indiana. — O'Brian  v.  State,  14  Ind.  469; 
Duck  v.  State,  i7lnd.2io;  Whitman  v.  State, 
34  Ind.  360. 

Iowa. — State  v.  Read,  45  Iowa  469. 

Kentucky- — Ginn  v.  Com.,  5  Litt.  (Ky.)  300. 

Massachusetts. — Eddy  v.  Gray,  4  Allen 
(Mass.)  435;  Bowen  v.  Reed,  103  Mass.  46; 
Sabins  v.  Jones,  119  Mass.  167;  Ronan  v.  Du- 
gan,  126  Mass.  176;  Easdale  v.  Reynolds,  143 
Mass.  126. 

Michigan. — People  v.  Kaminsky,  73  Mich. 
637- 

Nebraska. — Masters  v.  Marsh,  19  Neb.  458; 
Sang  v.  Beers,  20  Neb.  365. 

Tennessee. — Crawford  v.  State,  7  Baxt. 
(Tenn.)  41. 

Virginia. — Fall  v.  Overseers  of  Poor,  3 
Munf.  (Va.)  495. 

West  Virginia. — Swisher  v.  Malone,  31  W. 
Va.  442. 

Wisconsin. — Baker  v.  State,  69  Wis.  32; 
Humphrey  v.  State,  78  Wis.  ^69. 

See  also  Walker  v.  State,  6  Blackf.  (Ind.) 
1;  Kintner  v.  State,  45  Ind.  176;  State  v. 
Pratt,  40  Iowa  631 ;  State  v.  Smith,  61  Iowa 
538;  Paull  v.  Padelford,  16  Gray  (Mass.)  263; 
Parker  -'.  Dudley,  118  Mass.  602;  Duffies  v. 
State,  7  Wis.  672. 

Sexual  Commerce  with  Other  Men — A  Pertinent 
Inquiry. — Upon  an  inquiry  to  determine  the 
paternity  of  a  bastard  child,  it  is  highly  perti- 
nent to  ascertain  whether  the  prosecutrix  had 
illicit  sexual  commerce  with  other  men  than 
the  defendant.  Thus,  where  the  child  was 
born  on  June  18,  1888,  evidence  as  to  her  in- 
tercourse with  other  men  between  August 
14  and  September  12,  1887,  was  held  to  be 
admissible.    Pike  v.  People,  34  111.  App.  112. 

Where  the  Prosecutrix  has  Had  Sexual  Connec- 
tion with  Two  Persons  within  so  short  a  time  as 
two  weeks,  it  is  impossible  for  her  to  testify 
as  to  which  act  produced  pregnancy  and  which 
person  is  the  father  of  the  child.  Baker  v. 
State,  47  Wis.  in;  Com.  v.  Fritz,  4  Clark 
(Pa.)  219,  1  Am.  L.  J.  43.  See  Com.  f. 
M'Carty,  4  Pa.  L.  J.  136. 

In  North  Carolina,  in  the  trial  of  a  prosecu- 
tion for  bastardy,  evidence  that  the  prosecu- 
trix had  criminal  intercourse  with  another 
man  about  the  time  when,  in  the  course  of 
nature,  the  child  must  have  been  begotten,  and 
that  such  intercourse  was  habitual,  is  admis- 
sible. State  v.  Britt,  78  N.  Car.  439,  approv- 
ing State  v.  Patton,  5  Ired.  L.  (N.  Car.)  180; 
State  v.  Wilson,  10  Ired.  L.  (N.  Car.)  131; 
State  v.  Floyd,  13  Ired.  L.  (N.  Car.)  383,  which 
were,  however,  decided  under  statutes  since 
modified,  distinguishing  State  v.  Bennett,  75 
N.  Car.  305,  on  the  ground  that  in  the  latter  case 
the  defendant  did  not.  propose  to  prove  that 
he  had  no  connection  with  the  woman  during 
the  time  in  which,  according  to  the  course  of 


nature,  the  child  must  have  been  begotten. 
Whereas,  in  State  v.  Britt,  78  N.  Car.  439,  the 
defendant  swore  that  he  had  never  had  sexual 
connection  with  the  mother  of  the  child.  See 
also  State  i'.  Giles,  103  N.  Car.  391. 

Confined  within  Period  of  Gestation. — In  Ster- 
ling v.  Sterling,  41  Vt.  So,  it  was  held  that  in 
a  bastardy  proceeding,  evidence  tending  to 
show  sexual  intercourse  by  the  plaintiff  with 
others  than  the  defendant,  and  acts  of  inde- 
cent familiarity  with  them  tending,  as  was 
claimed,  to  show  such  intercourse,  outside  of 
the  time  within  which,  according  to  the  laws 
of  nature,  the  child  in  question  could  have 
been  begotten,  was  improperly  admitted. 
Evidence  of  this  character  is  limited  to  such 
acts  within  the  time  within  which  the  child 
could  have  been  begotten.  Approved  and  fol- 
lowed in  Knight  v.  Morse,  54  Vt.  432. 

Corroborative  Evidence. — Where  a  doubt  was 
raised  as  to  the  paternity  of  a  bastard  child  by 
reason  of  the  complainant's  connection  with 
other  men  about  the  time  it  was  begotten, 
other  facts  may  be  shown  sufficient  to  satisfy 
the  jury  that  the  accused  is  the  father.  Alt- 
schuler  v.  Algaza,  16  Neb.  631. 

Presumption  Created  by  Plaintiff's  Oath. — Ev- 
idence that  the  plaintiff  had  sexual  intercourse 
with  persons  other  than  the  defendant  about 
the  time  the  child  was  begotten,  and  uncon- 
nected with  the  evidence  of  defendant's  non- 
intercourse  during  the  interval  necessary  to 
his  being  the  father,  all  other  facts  tending  to 
disprove  the  charge,  is  insufficient  to  over- 
come the  statutory  presumption  created  by 
the  oath  of  the  plaintiff,  and  is  incompetent. 
State  v.  Parish,  83  N.  Car.  613. 

Connection  with  Others  does  Not  Destroy 
Competency.— In  Kintner  v.  State,  45  Ind.  175, 
the  court  held  that  in  a  prosecution  for  bas- 
tardy where  the  prosecuting  witness  has  testi- 
fied to  the  particular  time  when  she  was 
impregnated,  and  has  good  reason  for  her 
belief,  it  is  not  error  to  refuse  to  instruct  the 
jury  that  if  they  believe  that  the  prosecuting 
witness  had  connection  with  another  man 
about  the  time  when  the  child  was  begotten, 
this  would  destroy  her  competency  as  a  wit- 
ness to  prove  that  the  defendant  was  the 
father  of  her  child. 

What  Provable  by  Defendant. — In  Fall  v. 
Overseers  of  Poor,  3  Munf.  (Va.)  495,  it  was 
held  that  if  a  single  woman,  having  been 
delivered  of  a  bastard  child,  on  her  oath 
charge  a  certain  man  with  being  its  father, 
and  aver  that  there  is  no  possibility  of  her  be- 
ing mistaken,  it  is  competent  for  the  person 
accused  to  invalidate  her  testimony  by  proving 
that,  about  nine  months  before  its  birth,  she 
was  guilty  of  criminal  intercourse  with  other 
men.  But  if  the  defendant  admit  that  he  also 
had  criminal  intercourse  with  her  about  the 
same  time,  such  proof  may  be  rejected,  and 
he  may  be  confined  to  proof  of  the  general 
character  of  the  mother. 
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defendant  about  the  time  the  child  was  claimed  to  have  been  begotten.1 
Associations  of  Mother. — In  a  bastardy  proceeding,  evidence  is  inadmissible  that 

at  one  time  the  mother  associated  with  a  woman  who  had  previously  given 

birth  to  an  illegitimate  child.* 

(>.  Of  Father. —  In  bastardy  proceedings,  which  are,  in  their  nature,  civil, 

the  defendant  may  not,  as  in  criminal  cases,  introduce  evidence  of  his  general 

good  character.3 

7.  Impregnation  and  Gestation. — The  precise  date  of  conception  is  not 
material  further  than  affecting  the  credibility  of  a  witness.4  But  in  deter- 
mining the  question  of  legitimacy,  it  often  becomes  important  to  inquire  as 
to  the  period  of  gestation.  According  to  Lord  Coke  the  period,  by  the  law 
of  England,  is  fixed  at  forty  weeks.5  And  the  present  doctrine  seems  to  be 
that,  while  there  is  no  absolute  rule  on  the  subject,  forty  weeks  is  usually 
regarded  as  the  period.  However,  much  discretion  may  be  exercised  in 
allowing  a  longer  or  shorter  space,  according  to  the  special  circumstances  of 
the  case.6 


1.  Mother  Compellable  to  Testify — Cross-ex- 
amination.— Walker  v.  State,  6  Blackf.  (Ind.) 
i ;  Hill  v.  State,  4  Ind.  112;  O'Brian  v.  State, 
14  Ind.  469;  Stoppert  v.  Nierle,  45  Neb.  105; 
Anonymous,  37  Miss.  54;  Com.  v.  Fritz,  4 
Clark  (Pa.)  219,  1  Am.  L.  J.  43. 

An  Innovation  upon  Rules  of  Cross-Examlna- 
tion. — In  Holcomb  v.  People,  79  111.  409,  the 
court  said  :  "  In  this  class  of  cases  an  innova- 
tion has  been  made  on  the  strict  rules  of 
cross-examination,  so  far  as  to  permit  the  de- 
fendant to  ask  the  woman  whether,  within  the 
period  of  gestation,  she  has  had  intercourse 
with  other  men,  for  the  purpose  of  overcoming 
the  probability  of  accused  being  the  father." 

Restriction  of  Inquiry  as  to  Time. — In  Anony- 
mous, 37  Miss.  54,  the  court  said:  "But  in 
cases  of  bastardy,  when  the  paternity  of  the 
child  is  the  fact  in  issue  and  the  mother  is  in- 
troduced to  establish  that  fact,  while  it  is  not 
competent  to  investigate  her  conduct  or  char- 
acter for  her  whole  life  for  chastity,  this  in- 
quiry, if  restricted  to  the  proper  time,  is  mate- 
rial and  pertinent,  and  she  will  be  held  to 
answer."  Citing  Macbride  v.  Macbride,  4 
Esp.  242;  Bate  v.  Hill,  1  C.  &  P.  100,  11  E. 
C.  L.  329;  Rex  v.  Teal,  11  East  307. 

The  defendant  in  a  bastardy  proceeding 
may  ask  the  relatrix  whether  she  has  had 
sexual  connection  with  others  about  the  time 
the  child  was  begotten,  and  when  the  relatrix 
testifies  that  she  had  connection  with  him  at 
several  different  times  within  four  or  five  days 
of  each  other,  about  a  certain  time,  and  a  fully 
developed  child  is.  born  in  less  than  nine 
months  thereafter,  the  court  should  not  limit 
the  time  within  which  such  inquiry  may  be 
made  to  two  weeks  preceding  the  time  she 
thinks  the  child  was  begotten.  Benham  v. 
State,  91  Ind.  82. 

Contra. — In  Maine  the  complainant  in  a 
bastardy  process  is  not  obliged  to  answer 
whether  she  had  an  illicit  connection  with 
another  man  about  the  same  time  of  her 
connection  with  the  man  charged  with  being 
the  father  of  her  child.  Low  v.  Mitchell,  18 
Me.  372;  Tillson  v.  Bowley,  8  Me.  163. 

Cross-examination  as  to  Abortion. — Upon  a 
trial  on  a  complaint  for  bastardy,  the  defend- 
ant is  not  entitled  to  ask  the  complainant  on 


cross-examination  whether,  after  discovering 
her  pregnancy,  she  consulted  a  physician  in 
reference  to  procuring  an  abortion;  neither 
is  he  entitled  to  prove  by  other  testimony  that 
she  did  in  fact  have  such  consultation;  nor  is 
he  entitled  to  prove  that  another  man  who  is 
alleged  by  him  to  be  the  real  father  of  the 
child,  but  who  has  not  been  called  as  a  witness 
in  the  case,  consulted  a  physician  in  reference 
to  an  abortion  prior  to  the  time  when  the  com- 
plainant testified  she  first  became  aware  of  her 
pregnancy.  Sweet  v.  Sherman,  21  Vt.  23. 
Compare  Nicholson  v.  State,  72  Ala.  176. 

2.  Miller  v.  State  (Ala.  1896),  20  So.  Rep. 
392 

3.  Defendant's  Character. — Walker  v.  State, 

6  Blackf.  (Ind.)  1;  Byers  v.  State,  20  Ind.  47; 
Sidelinger  v.  Bucklin,  64  Me.  371;  Stoppert 
v.  Nierle,  45  Neb.  105  ;  Anonymous,  37  Miss.  54. 

The  Reputation  of  the  Defendant  for  Morality 
is  not  admissible  in  evidence  in  a  bastardy  pros- 
ecution unless  he  has  been  impeached  as  a 
witness.    Houser  v.  State,  93  Ind.  228. 

4.  Time  of  Conception. — Ross  v.  People,  34 
111.  App.  21 ;  Holcombe  v.  People,  79  111.  409; 
Hamilton  v.  People,  46  Mich.  186. 

An  Immaterial  Variance  between  the  time  of 
conception  as  alleged  in  the  complaint,  and 
the  proof  adduced  at  the  trial,  will  not  defeat 
the  plaintiff's  right  to  recover.  Francis  v. 
Rosa,  151  Mass.  532.  ■ 

Attempted  Intercourse. — Proof  is  also  admis- 
sible of  advances  made  and  intercourse  at- 
tempted prior  to  the  time  of  conception 
alleged  in  the  complaint.  Baker  v.  State,  69 
Wis.  32. 

5.  Coke  on  Litt.  123  /. 

6.  Period  of  Gestation. — Where  the  time  be- 
tween the  alleged  intercourse,  as  testified  to 
by  the  prosecutrix,  and  the  birth  of  the  child 
was  only  about  seven  months,  it  was  error  to 
instruct  the  jury  that  evidence  tending  to  show 
that  the  child  was  prematurely  born  was  cor- 
roborative of  the  testimony  of  the  prosecutrix 
that  defendant  was  the  father  of  the  child. 
The  most  that  should  have  been  said  was  that 
the  premature  birth  was  not  inconsistent  with 
such  testimony.    State  v.  Smith,  61  Iowa  538. 

In  a  prosecution  under  the  bastardy  act  it 
appeared  that  the  time  intervening  between 
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Testimony  of  Experts. — In  a  prosecution  for  bastardy  it  is  incompetent  to  show, 
by  the  testimony  of  professional  persons  in  impeachment  of  a  mother's 
testimony,  that  it  is  highly  improbable  that  impregnation  could  be  produced 
by  the  first  act  of  coition.1 

But  upon  a  Question  as  to  Premature  Birth  an  expert's  testimony  is  admissible.2 

8.  Baptismal  Register. — A  baptismal  registry  is  only  admissible  to  prove 
the  date  of  the  administration  of  the  rite,  and  can  have  no  efficiency  in  proof 
of  the  legitimacy  or  illegitimacy  of  the  child,  even  though  it  should  designate 
it  as  being  illegitimate.3 

9.  Resemblance  of  Child  to  Putative  Father. — In  bastardy  proceedings  it  is 
error  to  allow  the  infant  to  be  introduced  in  the  evidence  and  be  viewed  by 
the  jury  so  as  to  enable  them  to  judge,  from  a  comparison  of  its  appearance 
with  that  of  the  putative  father,  as  to  its  paternity;  nor  is  it  allowable  for 
counsel  to  draw  attention  to  it  and  comment  on  the  resemblance.  In  some 
cases  the  courts  seem  to  have  placed  the  holding  rather  upon  the  ground  of 
the  immature  age  of  the  child  than  upon  any  definite  rule  of  law  as  to  its 
inadmissibility  in  evidence.4    But  a  different  rule  has  been  laid  down  by 


the  date  at  which  the  mother  testified  the 
child  was  begotten  by  the  defendant  and  the 
date  of  its  birth  was  forty  days  less  than 
the  usual  period  of  gestation.  The  physician 
who  attended  at  its  birth  having  testified  that 
he  thought  the  child  was  not  fully  developed, 
because,  among  other  things,  it  had  no  hair  and 
its  finger  and  toe  nails  were  not  fully  developed, 
other  physicians,  examined  as  experts  on  be- 
half of  the  defendant,  were  asked  if  a  scientific 
medical  opinion  as  to  the  maturity  or  imma- 
turity of  a  child  could  be  based  on  the  lack  of 
hair,  eyebrows,  toe  nails,  etc.  An  objection 
to  the  question  was  sustained,  and  this  was 
held  to  be  error.  Daegling  v.  State,  56  Wis.  586. 

1.  Expert  Testimony. — Anonymous,  37  Miss. 
54- 

2.  Premature  Birth. — Young  v.  Makepeace, 
103  Mass.  50;  Thayer  v.  Davis,  38  Vt.  163. 

3.  Admissible  to  Prove  Baptism. — In  Black- 
burn v.  Crawfords,  3  Wall.  (U.  S.)  175,  the 
court  held  that  without  further  evidence  than 
the  mere  production  of  a  baptismal  registry, 
it  was  error  to  admit  the  entry  in  question  ex- 
cept to  prove  the  baptism  of  the  child  and  the 
date  of  the  administration  of  the  rite,  and 
added  that  they  thought  the  proposition  too 
clear  to  require  discussion.  See  Whitcher  v. 
McLaughlin,  115  Mass.  167. 

In  Cope  v.  Cope,  5  C.  &  P.  604,  24  E.  C. 
L.  475,  a  copy  of  the  child's  baptismal  regis- 
ter in  which  he  was  described  as  illegitimate 
was  allowed  in  evidence,  but  Alderson,  J.,  in 
summing  up  made  no  allusion  to  the  fact. 

The  Presumption  of  the  Cnild's  Legitimacy  is 
not  rebutted  by  the  fact  that  he  is  not  desig- 
nated as  legitimate  in  the  record  of  baptism 
which  took  place  on  the  day  of  his  birth, 
though  the  usage  of  the  time  and  place  proved 
to  have  been  to  designate  as  legitimate,  in 
similar  documents,  those  who  were  in  fact 
such.    Caujolle  v.  Ferrie,  23  N.  Y.  90. 

4.  Evidence  of  Resemblance. —  U.  S.  v.  Col- 
lins, 1  Cranch  (C.  C.)  592 ;  Robnett  v.  People, 
16  111.  App.  299;  Risk  v.  State,  19  Ind.  152; 
Reitz  v.  State,  33  Ind.  187;  Clark  v.  Brad- 
street,  80  Me.  454,  6  Am.  St.  Rep.  221 ;  Over- 
lock  v.  Hall,  81  Me.  348;   Hutchinson  v. 


State,  19  Neb.  262  ;  Hanawalt  v.  State,  64  Wis. 
84,  54  Am.  Rep.  5S8.  See  also  Keniston  v. 
Rowe,  16  Me.  38;  Jones  v.  Jones,  45  Md.  144; 
Eddy  v.  Gray,  4  Allen  (Mass.)  435;  Young 
v.  Makepeace,  103  Mass.  50;  Ingram  v. 
State,  24  Neb.  33. 

Reason  of  Rule. — In  People  v.  Carney,  29 
Hun  (N.  Y.)  47,  the  court  said:  "Common 
observation  reminds  us  that  in  families  of 
children  different  colors  of  hair  and  eyes  are 
common,  and  that  it  would  be  dangerous  doc- 
trine to  permit  a  child's  paternity  to  be 
questioned  or  proved  by  the  comparings  of 
the  color  of  its  hair  or  eyes  with  that  of  the 
alleged  parent."  See  also  Petrie  v.  Howe,  4 
Thomp.  &  C.  (N.  Y.)  85. 

In  Keniston  v,  Rowe,  16  Me.  38,  the  court 
placed  the  inadmissibility  of  evidence  as  to 
the  resemblance  between  father  and  child  on 
the  ground  that  such  a  question  was  not  a 
matter  of  fact,  but  merely  of  opinion. 

Immaturity  of  Child. — In  Hanawalt  v.  State, 
64  Wis.  84,  54  Am.  Rep.  588,  the  court  said : 
"When  applied  to  the  immature  child,  its 
worthlessness  as  evidence  to  establish  the  fact 
of  parentage  is  greatly  enhanced,  and  is  of 
too  vague,  uncertain,  and  fanciful  a  nature 
to  be  submitted  to  the  consideration  of  a  jury." 
See  also  State  v.  Danforth,  48  Iowa  43,  30 
Am.  Rep.  387. 

In  State  v.  Smith,  54  Iowa  104,  37  Am.  Rep. 
192,  the  court  said:  "The  child  in  this  case 
was  two  years  and  one  month  old.  The  de- 
fendant claims  that  any  resemblance,  if  it 
should  be  shown  to  exist,  between  such  a 
child  and  a  man  alleged  to  be  its  father  is  too 
unreliable  to  constitute  legal  evidence  of  the 
alleged  paternity.  It  is  a  well-known  fact  that 
resemblances  often  exist  between  persons  who 
are  not  related,  and  are  wanting  between  per- 
sons who  are.  Stiil,  what  is  called  family 
resemblance  is  sometimes  so  marked  as  scarce- 
ly to  admit  of  a  mistake.  We  are  of  the 
opinion,  therefore,  that  a  child  of  the  proper 
age  may  be  exhibited  to  a  jury  as  evidence  of 
alleged  paternity.  Precisely  what  should  be 
deemed  the  proper  age  we  need  not  determine. 
*  *  *  A  child  which  is  only  three  months 
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tin  authorities  where  the  race  or  color  of  the  infant  is  involved.1 

10.  Previous  Affiliation  Proceedings. — The  examination  of  the  mother,  taken 
in  preliminary  proceedings  before  a  justice,  is  admissible  in  evidence  in  behalf 
of  cither  party.2 

11.  Corroborative  Evidence  —  Necessity  For.  —  In  bastardy  proceedings,  the 
evidence  of  the  mother  should  be  corroborated  in  some  material  particular 
by  ether  testimony,  and  while  direct  evidence  of  intercourse  cannot  reason- 
ably be  expected,  yet  the  corroboration  should  be  of  such  a  nature  that, 
when  coupled  with  the  previous  evidence  of  the  mother,  it  would  lead  the 
mind  of  the  court  to  the  reasonable  conclusion  that  the  defendant  is  the 
father  of  the  child.3 


old  has  that  peculiar  immaturity  of  features 
which  characterizes  an  infant  during  the  time 
that  it  is  called  a  babe.  A  child  two  years 
old  or  more  has,  to  a  large  extent,  put  off  that 
peculiar  immaturity.  In  allowing  a  child  of 
that  age  to  be  exhibited  we  think  the  court 
did  not  err." 

Comments  of  Counsel. — In  Hanawalt  v.  State, 
64  Wis.  84,  54  Am.  Rep.  588,  the  trial  court 
allowed  the  bastard  child,  to  be  exhibited  in 
evidence,  but  ruled  that  no  comments  should 
be  made  by  counsel.  During  the  examination 
counsel  commented  upon  certain  resemblances 
between  the  child  and  the  defendant,  to  which 
attention  had  not  been  called  when  the  child 
was  present.  It  was  held  that  such  com- 
ments were  improper,  and,  in  the  absence  of 
any  instructions  to  the  jury  to  disregard  them, 
might  be  ground  for  the  reversal  of  a  judg- 
ment against  the  defendant.  But  see  State 
v.  Woodruff,  67  N.  Car.  89. 

Misconduct  of  Jury — Cured  by  Instruction. — 
Where  the  jury  in  a  bastardy  proceeding,  after 
adjournment  for  the  day  and  before  their  ver- 
dict, were  guilty  of  the  misconduct  of  inspect- 
ing the  countenance  of  the  child,  such  mis- 
conduct was  held  to  be  cured  by  an  instruction 
that  they  should  not  take  the  appearance  of 
the  child  into  consideration  in  determining 
its  paternity.    LaMatt  v.  State,  128  Ind.  123. 

Presence  of  Child  at  Trial. — Where  the  com- 
plainant in  a  bastardy  proceeding  took  her 
child  with  her  to  the  witness  stand,  it  being 
about  seven  months  old,  it  was  held  that  it 
was  not  error  for  the  trial  court  to  refuse  to 
order  the  child  to  be  removed,  no  reference 
being  made  to  it  during  the  trial  or  argument, 
and  no  comparison  being  drawn  between  it 
and  the  putative  father.  Hutchinson  v.  State, 
19  Neb.  262. 

A  Doctrine  Contrary  to  the  Statement  in  the 
Text  has  been  upheld  in  some  states  where,  on 
an  issue  of  bastardy,  the  courts  have  allowed 
the  jury  to  judge  of  the  likeness  between  the 
child  and  its  putative  father  by  inspection. 
Finnegan  v.  Dugan,  14  Allen  (Mass.)  197; 
Gilmanton  v.  Ham,  38  N.  H.  108;  State  v. 
.Arnold,  13  Ired.  L.(N.  Car.)  184;  Warlick  v. 
White,  76  N.  Car.  175;  State  v.  Woodruff,  67 
N.  Car.  89:  Gaunt  v.  Slate,  50  N.  J.  L.  490. 

Dissimilarity  of  Child  and  Father— Right  of 
Father  to  Show. — In  State  v.  Bowles,  7  Jones  L. 
(N.  Car.)  579,  it  was  held  that  upon  an  issue 
made  as  to  the  paternity  of  a  bastard  child, 
the  defendant  has  a  right  to  show  that  the 
child  does  not  resemble  him. 


1.  Where  a  Question  Arises  with  Regard  to  the 
Color  of  the  child,  whether  of  negro  blood  or 
not,  it  is  proper  to  exhibit  the  child  to  the 
jury.  Warlick  v.  White,  76  N.  Car.  175  ;  Gar- 
vin v.  State,  52  Miss.  207.  And  the  court,  in 
Clark  v.  Bradstreet,  80  Me.  454,  6  Am.  St. 
Rep.  221,  said  that  "  no  one  will  doubt  the  pro- 
priety or  reason  upon  which  these  decisions 
are  based,  when  the  question  is  one  of  race  or 
color,  for  it  is  well  understood  that  there  are 
marked  distinctions,  physical  and  external, 
between  the  different  races  of  mankind,  which 
may  enable  men  of  ordinary  intelligence  and 
observation  to  judge  whether  they  are  of  one 
race  or  another." 

Resemblance  to  Other  than  Defendant. — On  a 
trial  of  a  prosecution  for  bastardy,  evidence 
is  admissible,  in  behalf  of  the  defendant,  that 
the  child  resembles  the  man  with  whom  he 
claims  that  the  prosecutrix  had  intercourse 
about  the  time  the  child  must  have  been  be- 
gotten.   State  v.  Britt,  78  N.  Car.  439. 

It  seems  that  it  is  proper  to  show,  on  behalf 
of  the  defendant,  that  the  child  resembles  a 
third  person  who  has  had  opportunity  for  il- 
licit intercourse  with  the  mother,  but  not  that 
it  resembles  the  children  of  a  man  who  had 
been  seen  with  the  prosecutrix.  Paulk  v. 
State,  52  Ala.  427. 

2.  Admissibility  of  Examination.  —  Hoff  v. 
Fisher,  26  Ohio  St.  7;  Stoppert  v.  Nierle,  45 
Neb.  105.  See  also  Altschuler  v.  Algaza,  16 
Neb.  631 . 

Order  of  Affiliation — For  What  Purpose  Admis- 
sible.— In  Watson  v.  Little,  5  H.  &  N.  472,  it 
was  held  in  ejectment,  the  question  being  as  to 
the  legitimacy  of  the  plaintiff,  and  his  mother, 
who  was  a  witness,  stating  on  cross-examina- 
tion that  "I  never  went  before  the  mag- 
istrates about  the  child  ;  I  never  said  before 
the  magistrates  that  the  child  was  born  on  the 
8th  of  March;  I  never  affiliated  the  child," 
that  an  order  of  affiliation  made  by  magistrates 
who  were  dead  was  admissible  in  evidence  for 
the  purpose  of  contradicting  the  witness. 
Sincere  whether  such  order  would  be  admis- 
sible for  the  purpose  of  proving  the  bastardy. 

Judgment  in  Action  of  Seduction  Inadmissible. 
—  In  Glenn  v.  State,  46  Ind.  368,  it  was  held 
that,  in  a  bastardy  proceeding,  the  record  of  a 
judgment  in  an  action  of  seduction  by  the 
relatrix  against  the  defendant  is  not  ad- 
missible to  prove  the  fact  of  sexual  inter- 
course. 

3.  Corroborative  Evidence — Necessity  For.— 

Wharton's  Cr.  Evid.  (9th  ed.),  §  388;  Saun- 
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Previous  Intimacy  and  Intercourse  of  Parties. — Evidence  of  intercourse  between  the 
plaintiff  and  defendant  previous  to  the  time  when  the  child  was  begotten  is 
admissible.1 

Letters  of  the  Respondent  in  a  bastardy  proceeding  to  the  complainant,  which 
tend  to  show  a  suspicious  intimacy  between  them,  are  admissible  in  evidence, 
in  corroboration  of  the  complainant's  testimony.2 


ders's  Law  of  Affiliation  (8th  ed.)  55;  Reg. 
v.  Armitage,  L.  R.  7  B.  773,  27  L.  T.  41 ; 
Reg  v.  Pearcy,  16  Jur.  193 ;  Lawrence  v. 
Ingmire,  20  L.  T.  391.  See  also  Bessela  v. 
Stern,  2  C.  P.  Div.  265,  46  L.  J.  C.  P.  467; 
Cole  v.  Manning,  46  L.  J.  M.  C.  175;  Hodges 
v.  Bennett,  29  L.  J.  M.  C.  224. 

In  Corcoran  v.  People,  27  111.  App.  638,  the 
court  allowed  certain  men  to  testify,  in  corrob- 
oration of  the  complainant's  testimony,  that 
they  had  never  had  sexual  intercourse  with 
her. 

Mr.  Saunders,  in  his  work  on  Affiliation  (8th 
ed.)  55,  says:  "Supposing  no  preliminary 
objection  to  be  taken,  a  woman  will  have  to 
substantiate  her  complaint  by  proving  that 
the  defendant  is  the  father  of  the  child.  This 
proof  she  must  give  not  only  by  her  own 
direct  and  positive  testimony,  but'  by  some 
corroborative  evidence  in  some  material  par- 
ticular, apart  from  herself." 

What  Evidence  Sufficient  In  Corroboration. — 
On  the  hearing  of  a  summons  for  an  order  of 
affiliation,  the  mother,  a  servant,  gave  evi- 
dence that  she  "walked  out"  with  the  de- 
fendant on  22d  and  25th  February,  1894, 
and  never  afterwards,  and  found  herself  in 
the  family  way  in  March.  Evidence  was 
given  by  the  witnesses  that  in  the  September 
following,  the  defendant,  a  lad  of  nineteen, 
went  with  his  mother  to  the  house  of  the 
complainant's  stepmother  "  to  clear  it  up," 
but  when  the  stepmother  asked  him  if  he  was 
the  father,  he  did  not  answer;  and  the  com- 
plainant's stepsister,  being  then  present,  also 
asked  him  "  if  he  had  been  out  with  her 
sister,"  and  he  said  yes,  he  had.  The  child 
was  born  on  30th  November.  It  was  held 
that  this  was  evidence  corroborative  of  the 
mother's  evidence  in  a  material  particular. 
Hill  v.  Denmark,  59  J.  P.  345. 

Acts  of  Familiarity. — On  the  hearing  of  an  . 
affiliation  summons,  evidence  was  given  of 
acts  of  familiarity  on  the  part  of  the  alleged 
father  toward  the  mother  having  occurred 
several  months  before  the  child  could  have 
been  begotten,  and  that  in  consequence  he 
had  been  forbidden  the  house  by  her  parents. 
It  was  also  proved  that  the  woman  was  a 
person  of  weak  intellect.  No  corroborative 
evidence  in  direct  relation  to  the  actual  beget- 
ting of  the  child  was  given.  It  was  held  that 
the  evidence  given  was  in  point  of  law  admis- 
sible as  corroborating  the  woman's  statement. 
The  effect  of  it  on  the  question  of  paternity 
was  for  the  consideration  of  the  justices,  who 
were  entitled  to  act  upon  it  if  they  thought 
it  did  materially  corroborate  her.  Cole  v. 
Manning,  2  B.  Div.  611,  35  L.  T.  941,  46 
L.  J.  M.  C.  175. 

Attempted  Procurement  of  Abortion. — In  Mc- 
Ilvain  v.  State,  80  Ind.  69,  it  was  held  that,  in 
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a  prosecution  for  bastardy,  it  was  competent 
for  the  state  to  prove  through  the  relatrix  that 
the  defendant,  upon  being  informed  of  her 
pregnancy,  procured  for  her  medicine  to 
cause  abortion.  See  also  Young  -».  Make- 
peace, 103  Mass.  50.  Compare  Sweet  v.  Sher- 
man, 21  Vt.  23. 

Naming  Child  for  Putative  Father — Poverty  of 
Mother. — Evidence  that  the  mother  has  named 
her  child  after  the  putative  father,  and  that 
she  was  too  poor  to  buy  clothes  for  the  child 
before  it  was  born,  is  inadmissible.  Corcoran 
v.  People,  27  III.  App.  638. 

1.  Intimacy  of  Parties. — People  v.  Keefer, 
103  Mich.  83;  Walker  v.  State,  92  Ind.  474; 
Ramey  v.  State,  127  Ind.  243. 

Evidence  of  Previous  Intercourse. — In  Thayer 
v.  Davis,  38  Vt.  163,  it  was  held  that  in  a  bas- 
tardy case,  proof  of  sexual  intercourse  be- 
tween the  parties,  which  took  place  three 
years  previous  to  the  time  of  the  alleged  inter- 
course when  the  child  was  begotten,  was  ad- 
missible as  tending  to  illustrate  the  relations 
of  the  parties  to  each  other  at  that  time. 

Adulterous  Disposition  of  Parties. — In  proof 
of  unlawful  sexual  intercourse,  the  adulterous 
disposition  of  the  parties  at  the  time  may  be 
shown.  To  this  end  the  antecedent  and  sub- 
sequent conduct  and  declarations  of  the  par- 
ties, if  they  have  a  tendency  to  prove  the  fact, 
are  admissible.  The  only  limit  to  this  de- 
scription of  evidence  is  that  it  must  be  suffi- 
ciently near  in  point  of  time,  and  sufficiently 
significant  in  character,  to  afford  an  in- 
ference of  the  moral  condition  to  be  proved. 
Beers  v.  Jackman,  103  Mass.  192. 

Buggy  Driving  as  Proof  of  Intimacy. — In 
Marks  v.  State,  101  Ind.  353,  the  court  said : 
"  There  was  no  error  in  permitting  the  rela- 
trix to  prove  that  the  appellant  was  frequently 
in  her  company,  and  that  they  were  out  in  a 
buggy  together.  It  was  not  material  whether 
this  testimony  did  or  did  not  contradict  the 
statements  of  the  appellant,  for  it  was  admis- 
sible for  purposes  of  showing  the  familiarity 
that  existed  between  him  and  the  relatrix.  It  is 
always  proper  in  such  cases  as  this  to  show  the 
previous  acquaintance,  conduct,  and  relations 
of  the  parties.  It  is,  as  the  decisions  declare, 
more  probable  that  sexual  intercourse  will 
take  place  between  persons  whose  relations 
have  been  of  intimacy  than  between  those 
whose  acquaintance  is  slight  and  who  have 
not  been  much  together."  See  also  State  v. 
Markins,  95  Ind.  464,  48  Am.  Rep.  733. 

2.  Letters  of  Defendant. — Beers  v.  jackman, 
103  Mass,  192  ;  Sullivan  v. Hurley,  147  Mass. 387. 

In  a  prosecution  for  bastardy,  letters  of  the 
defendant,  written  before  the  child  was 
begotten, stating  the  intimacyof  theirrelations, 
referring  to  the  fact  that  he  had  taken  indeli- 
cate liberties  with  her  person,  and  expressing 
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Letters  from  the  Mother  of  an  illegitimate  Child  are  incompetent  and  inadmissible 

for  the  purpose  of  proving  paternity.1 

DI.  Custody  and  Control. — The  mother,  as  guardian  by  nurture,  has  the 
right  to  the  custody  and  control  of  her  bastard  child,2  until  it  shall  have 
attained  an  age  when  it  can,  in  contemplation  of  the  law,  make  an  election 
between  father  and  mother.3    If  on  the  other  hand,  the  mother  be  dead,  the 


a  desire  for  sexual  intercourse  thereafter,  are 
proper  evidence  against  him.  Walker  v. 
State,  92  Ind.  474. 

Letters  and  Hotel  Register. — In  Scharf  v. 
People,  34  111.  App.  400,  the  appellant  con- 
tended that  evidence  was  improperly  admit- 
ted on  behalf  of  the  appellee.  This  evidence 
consisted  of  two  letters  alleged  to  have  been 
written  by  the  appellant  to  the  appellee,  and 
a  leaf  out  of  a  hotel  register.  The  court  said 
that  this  evidence  was  relevant  as  tending  to 
corroborate  her  testimony  touching  the  in- 
timate relations  existing  between  her  and  the 
defendant,  and  contradicting  him  as  to  that 
matter,  and  also  tending  to  corroborate  her 
testimony  about  meeting  and  staying  all  night 
at  St.  Louis  with  him,  pursuant  to  an  arrange- 
ment made  between  them  to  meet  there  and 
get  married. 

1.  ///  re  Jessup,  81  Cal.  408. 

2.  Mother's  Right  to  Custody  and  Control  of 
Child — En  gland. — Anonymous,  5  Jur.  1198; 
flex  v.  Soper,  5  T.  R.  278;  Rex  v.  Hopkins, 
7  East  579;  Rex  v.  Moseley,  5  East  224,  note; 
Exp.  Knee,  1  B.  &  P.  N.  R.  148.  See  Sher- 
man's Case,  Vent.  210. 

Georgia. — Adams  v.  McKay,  36  Ga.  440. 

Illinois. — See  Wright  v.  Bennett,  7  111.  587. 

Indiana. — Copeland  v.  State,  60  Ind.  394. 

Iowa. — Pratt  v.  Nitz,  48  Iowa  33. 

Massachusetts. — Wright  w.  Wright,  2  Mass. 
109.  See  Somerset  v.  Dighton,  12  Mass.  383; 
Petersham  v.  Dana,  12  Mass.  429. 

New  Hampshire. — Hudson  v.  Hills,  8  N. 
H.  417. 

New  Mexico. — Bustamento  v.  Analla,  1  N. 
Mex.  255. 

New  York.  —  Carpenter  v.  Whitman,  15 
Johns.  (N.  Y.)  208  ;  Matter  of  Doyle,  1  Clarke 
Ch.  (N.  Y.)  154;  People  v.  Landt,  2  Johns. 
(N.  Y.)  375;  People  v.  Kling,  6  Barb.  (N. 
Y.)  366;  Robalina  v.  Armstrong,  15  Barb. 
(N.  Y.)  247.  See  Falls  v.  Belknap,  1  Johns. 
(N.  Y.)  486. 

Oregon. — Nine  v.  Starr,  8  Oregon  49. 

Pennsylvania. — Pote's  Appeal,  106  Pa.  St. 
574,  51  Am.  Rep.  540;  Com.  v.  Fee,  6  S.  &  R. 
(Pa.)  255. 

Tennessee. — Lawson  v.  Scott,  1  Yerg. 
(Tenn.)  93;  State  v.  Howard,  1  Swan  (Tenn.) 
133- 

Statement  of  Rule — Reasons. — In  Matter  of 
Doyle,  1  Clarke  Ch.  (N.  Y.)i54,  the  court,  in 
discussing  the  relation  between  the  father  and 
an  illegitimate  child,  said  :  "  The  first  princi- 
ple that  meets  me  is  that  an  illegitimate  child 
has,. in  contemplation  of  law,  no  father.  Such 
child  is  null ius  filius,  and  there  is,  therefore, 
no  father  who  is  bound  to  support  it,  or  can 
rightfully  claim  its  care  and  custody.  There 
are,  it  is  true,  certain  statute  regulations  by 
w-hich  the  putative  father  may  be  compelled 
to  indemnify  the  community  against  the  ex- 


pense of  supporting  a  child  who  may  other- 
wise become  a  public  charge.  But  these 
statutes  only  make  the  person  charged  a  fath- 
er for  a  particular  purpose,  viz.,  forthe  indem- 
nity of  society  against  the  expense  of  the 
support  of  the  child.  The  paternal  and  filial 
relation,  in  all  its  endearing  and  legal  conse- 
quences, does  not  exist  between  such  a  father 
and  such  a  child.  The  law  looks  coldly  upon 
this  relation,  and  takes  no  further  care  of  it 
than  to  see  that  the  community  is  not  put  to 
expense.  In  such  cases,  there  seems  to  be 
more  than  a  legal  doubt  who  is  actually  the 
father — the  sworn  father  being  termed  merely 
the  putative  father — while  there  can  be  no 
doubt  who  is  the  mother.  The  identity  of  the 
mother  is  beyond  all  mistake;  and  as  she  is 
the  only  parent  such  a  child  can  have  with 
any  legal  certainty,  she  is  the  parent  to  whom 
the  custody  of  such  a  child  seems  properly  to 
belong.  Such  is  the  inevitable  result  of  the 
common-law  doctrines  in  regard  to  this  rela- 
tion. Chancellor  Kent,  in  his  commentaries, 
seems  to  have  come  to  the  same  conclusion. 
He  says,  vol.  2,  p.  178  :  '  She,'  the  mother, '  has 
a  right  to  the  custody  and  control  of  such 
child  as  against  the  putative  father,  and  is 
bound  to  maintain  it  as  its  natural  guardian, 
though  perhaps  the  putative  father  might  as- 
sert a  right  to  the  custody  of  the  child,  as 
against  a  stranger;  'and  he  cites  Rex  v.  Corn- 
forth,  2  Stra.  1162." 

Apprenticeship  toy  Mother — Liability  of  Mas- 
ter.— In  McGunigal  Mong,  5  Pa.  St.  269,  it 
was  held  that  in  case  of  an  indenture  of  ap- 
prenticeship made  by  the  mother  of  a  bastard 
child  under  the  age  of  seven  years,  he  not  being 
a  party  to  the  deed,  the  master  would  be  liable 
to  the  apprentice  on  agreements  therein,  if  the 
latter  had  complied  with  the  terms  of  service 
on  his  part.  See  the  title  Apprentices,  vol. 
2,  p.  488. 

Detention  by  Father  Ground  for  Action  for  False 
Imprisonment. — If  a  putative  father  wrongfully 
and  fraudulently  obtains  possession  of  the 
child,  and  retains  such  possession  until  com- 
pelled by  habeas  corpus  to  relinquish  it,  an 
action  for  false  imprisonment  will  lie  against 
him  in  the  name  of  the  child.  Robalina  v. 
Armstrong,  15  Barb.  (N.  Y.)  247. 

Person  in  Loco  Parentis. — In  Moritz  v.  Garn- 
hart,  7  Watts  (Pa.)  302,  32  Am.  Dec.  762,  it 
was  held  that  a  person  in  loco  parentis  may 
maintain  an  action  on  the  case  per  quod  scrvi- 
tium  amisit,  for  the  abduction  of  his  daughter's 
illegitimate  offspring. 

3.  Election  by  Child. — In  Anonymous,  5 
Jur.  1 198,  In  re  Lloyd,  3  M.  &  G.  547,  42  E. 
C.  L.  288,  the  mother  of  an  illegitimate  child 
twelve  years  old  sued  out  a  writ  of  habeas 
corpus  to  regain  possession  of  it.  The  court, 
in  deciding  that  the  child  might  elect  whether 
to  go  with  the  mother  or  with  the  father, 
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father  has  the  right  to  the  custody  and  control  of  the  child.1 

IV  Maintenance  and  Support — 1.  At  Common  Law. — Though  bastards  are 
not  looked  upon  as  children  for  any  civil  purpose,  yet  the  ties  of  nature, 
of  which  maintenance  is  one,  are  not  easily  to  be  dispensed  with.  At 
common  law,  however,  the  putative  father  of  a  bastard  child  is  not  bound  to 
support  it,  this  obligation  legally  devolving  upon  the  mother.2 

2.  By  Statute.3 — By  statute,  however,  both  in  England  and  in  most  of  the 
United  States,  upon  the  complaint  of  the  mother,  or  of  certain  designated 
public  officers,  an  inquiry  may  be  had  as  to  the  identity  of  the  putative 
father,  and,  upon  sufficient  proof,  an  order  of  affiliation  made,  whereby  the 
father  is  adjudged  to  pay  a  certain  amount  in  support  of  his  offspring,  or 
suffer  imprisonment  in  default  thereof.4    In  some  states  the  mother  must  be 


said :  "  Undoubtedly,  as  between  the  mother 
and  the  putative  father,  had  the  child  been 
of  tender  years,  we  should  have  said  her 
mother  was  the  person  entitled  to  the  charge 
of  her.  The  child  is  not  under  the  age  of 
seven,  in  which  case  the  court  would  say  that 
she  was  not  able  to  form  an  opinion  for  her- 
self; but  she  is  of  an  age  which  the  law  calls 
cetas  pubertati  proxima,  and  may  be  con- 
sidered in  some  degree  able  to  speak  for  her- 
self." 

1.  After  Death  of  Mother — Right  of  Father. — 
Matter  of  Celina,  7  La.  Ann.  162;  Dodge 
County  v.  Kemnitz,  32  Neb.  238,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (isted.)  142  ;  Com. 
v.  Anderson,  1  Ashm.  (Pa.)  55  ;  Pote's  Appeal, 
106  Pa.  St.  574,  51  Am.  Rep.  540. 

After  Intermarriage  and  Death  of  Mother. — 
Where  the  father  and  mother  of  an  illegiti- 
mate child  intermarry  and  the  child  has  be- 
come legitimated  by  recognition  on  the  part 
of  the  father,  the  father  is  entitled  to  its  cus- 
tody after  the  mother's  death.  Adams  v. 
Adams,  36  Ga.  236. 

Recovery  by  Father  from  Dative  Tutor — Lou- 
isiana.— A  father  who  shows  that  he  has  treated 
the  child  with  ordinary  care,  and  that  he  has 
means  to  support  and  educate  her  may,  upon 
the  death  of  the  mother,  recover  her  from  a 
dative  tutor  appointed  to  her  as  a  foundling. 
Matter  of  Celina,  7  La.  Ann.  162.  See  the 
title  Parent  and  Child. 

2.  Maintenance  and  Support— Common-Law 
Rule — England. — Cameron  v.  Baker,  1  C.  & 
P.  268,  11  E.  C.  L.  388;  Furillio  v.  Crowther, 
7  D.  &  R.  612,  16  E.  C.  L.  302;  Hard's  Case, 
2  Salk.  427;  Dickenson  v.  Wright,  5  H.  &  N. 
401 ;  Clarke  v.  Wright,  6  H.  &  N.  849. 

Alabama. — Simmons  v.  Bull,  21  Ala.  501, 
56  Am.  Dec.  257. 

•   Kentucky. — Mercer  v.  Mercer,  87  Ky.  30. 

Massachusetts. — Wright  v.  Wright,  2  Mass. 
109. 

New  Hampshire. — Hudson  v.  Hills,  8  N. 
H.  417. 

New  York. — People  v.  Landt,  2  Johns.  (N. 
Y.)  375 ;  Carpenter  v.  Whitman,  15  Johns. 
(N.  Y.)  208;  People  v.  Kling,  6  Barb.  (N. 
Y.)  366;  Matter  of  Doyle,  1  Clarke  Ch.  (N. 
Y.)  154- 

Oregon. — Nine  v.  Starr,  8  Oregon  49. 
Pennsylvania. — Com.  v.  Fee,  6  S.  &  R. 
(Pa.)  255. 

See  also  1  Black.  Com.  458;    1  Minor's 


Inst.  450;  Tyler  on  Infancy  and  Coverture, 
285. 

What  Term  "Maintenance"  Includes. — The 

term  "  maintenance  "  is  construed  to  mean  the 
expenses  of  lying-in  or  childbed  expenses, 
such  as  board,  wages,  and  other  charges  at- 
tendant on  nursing  the  child,  and  the  neces- 
sary expenditures  at  the  birth  of  the  child,  and 
even  after  the  birth,  which  do  not  extend  be- 
yond the  period  of  the  sickness  consequentially 
resulting  from  the  act  of  parturition.  Judson 
v.  Blanchard,  4  Conn.  557;  Bennett  v.  Hall,  1 
Conn.  417;  Comstock  v.  Weed,  2  Conn.  155. 
But  see  Com.  v.  Cole,  5  Mass.  518;  State  v. 
Beatty,  61  Iowa  307. 

Liability  of  Father  for  Maintenance. — The 
only  legal  liability  of  the  father  for  the  main- 
tenance of  his  illegitimate  child  is  on  such 
judgment  as  may  be  rendered  against  him  in 
a  prosecution  under  the  statute  for  bastardy. 
Marlett  v.  Wilson,  30  Ind.  240. 

Woman's  Estate  Not  Liable. — The  obligation 
of  a  woman  to  support  a  bastard  child  is  a 
mere  personal  one,  and,  in  case  of  her  dying 
intestate,  no  action  for  the  expense  of  the 
child's  maintenance  out  of  the  estate  lies 
against  the  administrators.  Ruttinger  v. 
Temple,  9  Jur.  N.  S.  1239,  4  B.  &  S.  491,  116 
E.  C.  L.  491. 

3.  For  a  Full  Discussion  of  Proceedings  in 
Bastardy,  see  the  title  Bastardy,  Encyc.  of 
Pleading  and  Practice,  vol.  3,  p.  266. 

4.  Statutes  in  Regard  to  Maintenance — Ar- 
kansas.— Davis  v .  Herrington,  53  Ark.  5. 

Georgia.  —  Walker  v.  State,  5  Ga.  491  ; 
Nixon  v.  Perry,  77  Ga.  530;  Hardeman  v. 
McManus,  82  Ga.  20;  Stephenson  v.  Howard, 
85  Ga.  284. 

Illinois. — Jones  v.  People,  53  111.  366. 

Indiana. — Harter  v.  Johnson,  16  Ind.  272; 
Maker  v.  State,  123  Ind.  378. 

Iowa. — State  v.  Lavin,  80  Iowa  555.  See 
State  v.  Hastings,  74  Iowa  574. 

Michigan. — Matter  of  Kaminsky,  70  Mich. 
653- 

Nebraska. — Ex  p.  Donahoe,  24  Neb.  66. 
North  Carolina. — State  v.  Crouse,  86  N. 
Car.  617. 

South  Carolina. — State  v.  Quick,  25  S.  Car. 
no. 

Wisconsin. — Speiger  v.  State,  32  Wis.  401. 
Amount  of  Allowance. — No  greater  alimony 
will  be  granted  to  a  bastard  child  than  is 
shown  to  be  necessary  for  its  support.  Should 
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n woman  in  order  to  make  such  complaint;1  in  others  she  may  make 
it  although  married.2 

3.  Contract  of  Maintenance  by  Father— Consideration. — The  natural  obligation 
arising  out  of  the  relation  of  parent  and  child  is  of  itself  a  sufficient  considera- 
tion to  support  a  contract  on  the  father's  part  for  the  child's  maintenance 
and  support.3 


a  larger  sum  become  necessary,  it  is  within 
the  province  of  the  probate  court  to  grant  it. 
O'Gara  v.  Riddell,  19  La.  Ann.  504. 

Estate  of  Father  Not  Liable. — Bastardy  pro- 
ceedings cannot  be  commenced  and  prose- 
cuted against  the  personal  representative  of  a 
putative  father,  in  order  to  subject  his  estate 
to  the  maintenance  of  the  bastard  child. 
Clements  v.  Durham,  7  Jones  L  (N.  Car.)  100. 
See  also  Dalton  v.  Halpin,  27  La.  Ann.  382. 

Bond  of  Infant  Father. — Agreeable  to  general 
principles  of  law,  where  an  infant  is  under  a  le- 
gal obligation  to  perform  some  act,  he  may  bind 
himself  by  contract  for  its  performance,  and 
such  contract  will  be  held  valid  notwithstand- 
ing his  infancy.  Thus  it  was  held  in  People  v. 
Moores,  4  Den.  (N.  Y.)  518,  47  Am.  Dec.  272, 
that  in  an  action  on  a  bond  executed  according 
to  the  statute  by  a  reputed  father  of  a  bastard 
child,  conditioned  to  indemnify  the  child,  he 
could  not  escape  liability  by  a  plea  of  infancy. 
See  the  title  Infancy. 

Constitutional  Law — Exemption  from  Impris- 
onment.— The  proceedings  against  the  father 
to  compel  him  to  support  his  illegitimate 
child  are  not  of  a  criminal  nature,  and  there- 
fore, under  the  Constitution  of  Iowa,  it  has 
been  held  that  the  defendant  is  exempt  from 
imprisonment,  and  that  that  portion  of  the  Bas- 
tardy Act  which  authorized  such  imprison- 
ment has  been  repealed  by  the  constitution. 
Holmes  v.  State,  2  Greene  (Iowa)  501. 

1 .  By  Some  Statutes  Mother  must  Be  Single  in 
Order  to  Make  the  Complaint. — Pruitt  v.  Judge, 
16  Ala.  705;  Judge  v.  Kerr,  17  Ala.  328;  Vet- 
ten  v.  Wallace,  39  111.  App.  390;  Hill  v. 
Wells,  6  Pick.  (Mass.)  105  ;  Sword  v.  Nestor, 
3  Dana  (Ky.)  453  ;  Gaffery  v.  Austin,  8  Vt.  70. 

Subsequent  Marriage  of  Mother. — Where  the 
mother  of  a  bastard  child  commences  pro- 
ceedings against  the  putative  father  while  a 
single  woman,  such  proceedings  may  be  con- 
tinued after  her  marriage,  where  such  mar- 
riage takes  place  before  the  birth  of  the  child. 
Willetts  v.  Jeffries,  5  Kan.  470;  Roth  v.  Ja- 
cobs, 21  Ohio  St.  646;  People  v.  Volksdorf, 
112  111.  292. 

2.  By  Some  Statutes  Complaint  may  be  Made 
by  Mother  although  Married. — Cuppy  v.  State, 
24  Ind.  389;  Dean  v.  State,  29  Ind.  483; 
Wilkie  v.  West,  1  Murph.  (N.  Car.)  319; 
State  v.  Allison,  Phil.  L.  (N.  Car.)  346;  State 
v.  Wilson,  10  Ired.  L.  (N.  Car.)  131.  See 
State  v.  Pettaway,  3  Hawks  (N.  Car.)  623. 

In  New  Jersey  it  has  been  held  that  a 
warrant  in  bastardy  proceedings  may  issue 
upon  the  application  of  any  woman  whether 
married  or  unmarried.  But  if  she  be  married, 
nonaccess  on  the  part  of  the  husband  must  be 
shown.  State  v.  Overseer  of  Poor,  24  N.  J.  L. 
533- 

3 .  Contract  by  Father  for  Maintenance — Con- 
sideration —England. — In  re  Plaskett,  30  L. 


J.  Ch.  606;  Smith  v.  Roche,  6  C.  B.  N.  S.  223, 
95  E.  C.  L.  223;  Follit  *.  Koetzow,  2  El.  & 
El.  730,  105  E.  C.  L.  730;  Crowhurst  v.  La- 
verack,  8  Exch.  208;  Linnegar  v.  Hodd,  5  C. 
B-  437,  ^7  E.  C.  L.  437;  Jennings  v.  Brown,  9 
M.  &  W.  496;  Hicks  v.  Gregory,  8  C.  B.  378, 
65  E.  C.  L.  378.  See  Magee  v.  Farrell,  5  Ir. 
R.  C.  L.  579;  Lane  v.  Panton,  3  F.  &  F.  125; 
James  v.  Tallent,  5  B.  &  Aid.  889,  7  E.  C.  L. 
290. 

Georgia. — Hargroves  v.  Freeman,  12  Ga. 
342- 

Indiana. — Wiggins  v.  Keizer,  6  Ind.  252. 

New  York.—  Todd  v.  Weber,  95  N.  Y.  181, 
47  Am.  Rep.  20;  Moncrief  v.  Ely,  19  Wend. 
(N.  Y.)  405;  Birdsall  -•.  Edgerton,  25  Wend. 
(N.  Y.)  619;  Hook  v.  Pratt,  78  N.  Y.  371,  34 
Am.  Rep.  539. 

Pennsylvania. — Stumpf's  Appeal,  116  Pa. 
St.  33- 

Law  Implies  No  Promise. —  In  Wiggins  v. 
Keizer,  6  Ind.  252,  it  was  held  that  there  is  no 
implied  promise  to  the  mother,  on  the  part  of 
the  father  of  a  bastard  child,  to  support  it ;  but 
a  promise  by  the  father  to  pay  the  child's 
stepfather  for  its  support,  past  and  future,  if 
he  will  continue  to  support  it,  is  founded  on  a 
valid  consideration  and  is  binding. 

Effect  of  Contract  of  Maintenance. — If  the 
father  of  an  illegitimate  child  consents  to  pay 
an  annual  sum  for  its  support,  he  will  be 
bound  to  continue  to  do  so,  or  to  provide  for 
the  child  himself,  or  to  give  the  most  distinct 
notice  of  his  intention  to  pay  such  annual  sum 
no  longer.  Cameron  v.  Baker,  1  C.  &  P.  268, 
11  E.  C.  L.  388;  Moncrief  v.  Ely,  19  Wend. 
(N.  Y.)  405.  See  also  Furillio  v.  Crowther, 
7  D.  &  R.  612,  16  E.  C.  L.  302. 

Bankruptcy  of  Father. — Bankruptcy  is  no  dis- 
charge of  a  promise  to  allow  a  weekly  sum  for 
the  support  of  an  illegitimate  child.  Mil- 
len  v.  Whittenbury,  1  Campb.  428.  See  St. 
Martin-in-the-Fields  v.  Warren,  1  B.  &  Aid. 
491. 

Death  of  One  of  Two  ChUdren  No  Defense  to 
Action. — Where  the  putative  father  of  two 
bastard  children  makes  a  contract  with  the 
mother,  and  by  it  agrees  to  pay  a  certain  sum 
per  year  on  condition  that  she  care  for  and 
maintain  them,  it  is  no  defense  to  an  action 
against  him  for  arrears  that  one  of  the  children 
has  died  subsequent  to  the  promise  and  before 
the  arrears  fell  due.  Smith  v.  Roche,  e,  Jur. 
N.  S.  918. 

Bond  for  Maintenance — Who  may  Maintain  Suit 
Thereon. — An  obligation  for  the  maintenance 
of  a  bastard,  executed,  for  a  valuable  consider- 
ation, to  the  putative  father,  accrues  exclu- 
sively to  the  benefit  of  the  child,  who  may 
maintain  a  suit  thereon  inequity.  Marlett  v. 
Wilson,  30  Ind.  240. 

In  Burgen  v.  Stroughan,  7  J.  J.  Marsh. 
(Ky.)  583,  it  was  held  that  a  contract  by  the 
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statute  of  Frauds. — Whether  such  a  contract  is  within  the  statute  of  frauds, 
and  should,  consequently,  be  in  writing,  the  authorities  differ.1 

4.  Effect  of  Acknowledgment  and  Adoption. — If  the  father  acknowledges  and 
adopts  a  child  as  his  heir,  he  becomes  liable  to  parties  who,  at  his  request, 
provide  for  it.2 

5.  Liability  of  Husband  for  Maintenance. — If  a  person  marries  a  woman 
whom  he  knows  to  be  pregnant  by  another  man,  he  becomes  liable  for  the 
child's  support  and  maintenance,  and  no  action  will  lie  against  the  child's 
natural  father;3  otherwise,  however,  where  a  marriage  takes  place  after 
delivery.4 

6.  Liability  of  Public  for  Maintenance. — Where  the  parents  of  an  illegitimate 
child  neglect  to  provide  the  necessaries  for  its  sustenance,  it  becomes  charge- 
able to  the  public.5 

V.  Eights  and  Disabilities — 1.  In  General. — Being,  by  common  law,  consid- 
ered as  quasi  films  nullius  or  filius  popidi,  the  rights  of  a  bastard  were  few — in 
fact,  only  such  as  he  might  acquire.6 


putative  father  to  pay  the  mother  a  certain 
sum  for  the  support  of  their  child,  provided 
she  would  not  proceed  against  him  under  the 
Bastardy  Act,  is  not  immoral  nor  inconsistent 
with  the  policy  of  the  law,  but  is  binding  and 
enforcible. 

But  in  two  4ater  cases  it  was  held  that  the 
natural  affection  arising  from  the  connection 
between  a  father  and  his  illegitimate  child 
did  not  constitute  a  sufficient  consideration  to 
impart  a  legal  obligation  to  a  verbal  promise. 
Clarke  v.  McFarland,  5  Dana  (Ky.)  45;  Mer- 
'  cer  v.  Mercer,  87  Ky.  30.  See  Nine  v.  Starr, 
8  Oregon  49. 

1  Statute  of  Frauds. — A  contract  to  support 
a  child  six  years  old,  "  till  it  should  be  able»to 
do  for  itself,"  is  within  the  statute  of  frauds, 
and  requires  to  be  in  writing.  Farrington 
v.  Donohoe,  14  W.  R.  922,  1  Ir.  R.  C.  L. 
675- 

On  the  other  hand  a  parol  agreement  by  the 
father  that  he  would  give  a  single  woman 
three  hundred  pounds  a  year  in  quarterly  in- 
stalments so  long  as  she  should  maintain  and 
educate  their  six  illegitimate  children,  vary- 
ing in  age  from  seven  to  fourteen  years,  has 
been  held  to  be  indefinite  as  to  time,  and  rev- 
ocable by  either  party,  at  any  time,  upon 
reasonable  notice,  and  consequently  not  nec- 
essarily in  writing  under  the  fourth  section  of 
the  statute  of  frauds.  Knowlman  v.  Bluett, 
L.  R.  9  Exch.  1. 

2.  Acknowledgment  and  Adoption. — Hesketh 
v.  Gowing,  5  Esp.  131 ;  Nichole  v.  Allen,  3  C. 
&  P.  36,  14  E.  C.  L.  198;  Moncrief  v.  Ely,  19 
Wend.  (N.  Y.)  405;  Birdsall  v.  Edgerton,  25 
Wend.  (N.  Y.)  619.  See  Gibney  v.  Fitzsim- 
mons,  5  La.  Ann.  250.  See  the  title  Adop- 
tion of  Children,  vol.  1,  p.  726. 

3.  Marriage  of  Pregnant  Woman — LiabUity  of 
Father  for  Maintenance. — State  v.  Shoemaker, 
62  Iowa  343,  49  Am.  Rep.  146;  Miller  v.  An- 
derson, 43  Ohio  St.  473,  54  Am.  Rep.  823. 
Compare  Hardy  v.  Atherton,  7  B.  Div. 
264. 

4.  Where  the  mother  of  an  illegitimate 
child,  after  delivery,  marries  one  who  is  not 
its  father,  the  status  of  the  child  is  not  af- 
fected, and  the  husband  is  not  liable  for  its 


support.  People  v.  Volksdorf,  112  111.  292; 
Minden  v.  Cox,  7  Cow.  (N.  Y.)  235. 

6.  Hays  v.  Bryant,  1  H.  Bl.  253;  Eames  v. 
Gray,  61  Me.  405. 

Indemnity  of  County. — Though  no  proceed- 
ing be  commenced  until  after  the  lapse  of 
three  years  from  the  birth  of  an  illegitimate 
child,  it  is  competent  for  the  court  to  require 
the  putative  father  to  give  such  bonds  as  will 
secure  the  public  against  any  loss  or  injury  to 
it  by  reason  of  the  child's  becoming  a  charge 
upon  the  county.  State  v.  Howard,  1  Swan 
(Tenn.)  133. 

For  a  Full  Discussion  of  the  liability  of  the 
public  for  the  support  of  illegitimate  children, 
see  the  title  Poor  and  Poor  Laws. 

6.  1  Black.  Com.  4^9;  1  Minor's  Inst.  416; 
In  re  Wright's  Trus't,  2  Jur.  N.  S.  465.  See 
Heath  v.  White,  5  Conn.  228. 

' '  At  Common  Law  the  Rights  of  a  Bastard 
were  few,  and  they  such  only  as  he  could  ac- 
quire. Having  no  inheritable  blood  by  op- 
eration of  the  law  of  descent,  no  estate  could 
be  imposed  upon  him.  For,  in  order  to  take 
by  descent  he  must  be  capable  of  inheriting, 
and  this  he  could  not  do,  because  he  was  not 
and  could  not  be  an  heir.  Having  the  capac- 
ity to  labor,  there  was  no  legal  impediment  to 
the  acquirement  of  an  estate  by  him.  Being 
without  inheritable  blood,  he  was  of  kin  to  no 
one,  could  have  no  ancestor,  could  be  heir  to 
no  one,  and,  for  the  same  reason,  he  could 
have  no  heirs  save  those  of  his  own  body.  In 
process  of  time,  however,  the  rigor  of  the 
common  law  has  been  in  most  countries  where 
its  rules  prevail  much  abated,  and  its  asper- 
ities so  softened  and  tempered  by  humane 
legislative  enactment  that  bastards  have  many 
rights,  and  are  now  accorded  many  privileges, 
which  under  the  common  law  were  denied 
them."    Hicks  v.  Smith,  94  Ga.  809. 

Within  English  Marriage  Act. — In  Rex  v. 
Hodnett,  1  T.  R.  96,  it  was  held  that  bastards 
are  within  the  meaning  of  the  marriage  act, 
26  George  II.,  which  requires  the  consent  of 
the  father,  guardian,  or  mother  to  the  mar- 
riage of  persons  under  age  who  are  not 
married  by  banns.  Priestly  v.  Hughes,  11 
East  1. 
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2.  Marriage  within  Prohibited  Degrees. — Rut  for  many  purposes  the  law 
recognizes  the  relationship  of  a  bastard  to  its  parents.  Thus  a  marriage 
within  the  prohibited  degrees  of  consanguinity  and  affinity  is  not  the  less 
null  and  void  because  one  of  the  parties  is  illegitimate.1  Moreover,  adultery 
between  illegitimate  relations  is  punishable  as  incest.* 

3.  Rights  of  Inheritance. — Being  of  kin  to  no  one,  a  bastard  cannot  at 
common  law  be  an  heir,  nor  can  he  have  heirs,  save  those  of  his  own  body;  * 
but  the  rigor  of  the  common  law  in  this  respect  has  been  greatly  modified  by 
statute -in  the  United  States,  which,  as  a  rule,  allow  inheritance  and  trans- 
mission of  inheritance  from  and  through  the  mother.4 


1.  Marriage    within    Prohibited  Degrees. — 

Haines  v.  Jeffel,  i  Ld.  Raym.  6o. 

In  Reg.  v.  Brighton,  i  B.  &  S.  447,  101  E. 
E.  L.  447,  it  was  held  that  the  marriage  of 
a  man  with  the  daughter  of  the  half-sister  of 
his  deceased  wife  was  null  and  void  under 
the  statutes  5  and  6  Wm.  IV.,  c.  34,  although 
one  of  the  parties  was  illegitimate.  See  the 
title  Marriage. 

2.  Adultery. — Where  a  man  was  indicted  for 
adultery  committed  with  his  natural  daughter, 
it  was  held  that  the  crime  was  as  clearly  within 
the  statute  against  incest  as  if  she  had  been 
born  in  lawful  wedlock.  Baker  v.  State,  30 
Ala.  521 ;  Morgan  v.  State,  11  Ala.  289. 

3.  Succession — England. — In  re  Don's  Es- 
tate, 3  Jur.  N.  S.  1 192. 

Illinois. — Stoltz  v.  Doering,  112  111.  234. 
Louisiana. — Dalton  v.  Halpin,  27  La.  Ann. 
382. 

Maine. — Hughes  v.  Decker,  38  Me.  153. 

Maryland. — Miller  v.  Public  School  Com'rs, 
8  Gill  (Md.)  128. 

Massachusetts. — Cooley  v.  Dewey,  4  Pick. 
(Mass.)  93,  16  Am.  Dec.  326. 

Netv  Jersey. — Bussom  v.  Forsyth,  32  N.J. 
Eq.  277. 

New  York. — Matter  of  Mericlo,  63  How.  Pr. 
(Cortland  County  Ct.)  62. 

North  Carolina. — Waggoner  v.  Miller,  4 
Ired.  L.  (N.  Car.)  480. 

Pennsylvania. — Davis  v.  Houston,  2  Yeates 
(Pa.)  289. 

See  Wardell's  Estate,  Myr.  Prob.  (Cal.)  224; 
Cox  v.  Rash,  82  Ind.  519. 

At  Common  Law. — Gl.anville,  the  earliest 
writer  on  common  law,  says  :  "  Neither  a  bas- 
tard, nor  any  other  person  not  born  in  lawful 
wedlock,  can  be  in  the  legal  sense  of  the  term 
an  heir.  "  Ileres  autetn  legitimus  nullus  bas- 
tardies, ncc  aliquis,  qui  ex  legitimo  matrimonii) 
non  est  procreatus,  esse  potest.    I  Lib.  7,  c.  13. 

Tinder  Roman  Law.  —  "Although  bastards 
were  not  deprived  of  any  civil  rights  by  the 
Roman  law,  and  '  the  outcasts  of  every  family 
were  adopted  without  reproach  as  the  children 
of  the  state, '  yet  they  were  excluded  in  the 
early  ages  of  the  republic  from  all  claim  to 
the  property  of  their  deceased  parents.  As 
the  law  of  the  XII.  Tables  only  called  to  the 
succession  the  agnates,  or  the  persons  con- 
nected by  a  line  of  males  of  the  same  gens  or 
family,  and  absolutely  disinherited  the  cog- 
nates, or  relations  on  the  side  of  the  mother, 
bastards  could  have  no  claim  to  the  property 
of  their  parents  by  inheritance;  not  to  that  of 
the  father  quis  neque  gentem,  ncque  familiam 


habent;  nor  to  that  of  the  mother,  because 
her  relations  were  entirely  excluded.  "  Ste- 
venson v.  Sullivant,  5  Wheat.  (U.  S.)  207,  note. 

4.  United  States. — Stevenson  v.  Sullivant, 
5  Wheat.  (U.  S.)  207. 

Arkansas. — Gregley  v.  Jackson,  38  Ark.  487. 

California. — Wardell's  Estate,  Myr.  Prob. 
(Cal.)  224;  Harrison's  Estate,  Myr.  Prob. 
(Cal.)  121. 

Connecticut. — Brown  v.  Dye,  2  Root  (Conn.) 
280;  Heath  v.  White,  5  Conn.  228. 

Indiana. — Doe  v.  Bates,  6  Blackf.  (Ind.)  533. 

Kentucky. — Stover  v.  Boswell,  3  Dana  (Ky.) 
233.  See  also  Jackson  v.  Jackson,  78  Ky.  390, 
39  Am.  Rep.  246;  Allen  v.  Ramsey,  1  Mete. 
(Ky.)  635  ;  Berry  v.  Owens,  5  Bush  (Ky.)  452. 

Louisiana. — Neel  v.  Hibard,  30  LaL  Ann. 
808. 

Maine. — Hunt  v.  Hunt,  37  Me.  333. 

Maryland. — Earle  v.  Dawes,  3  Md.  Ch.  230. 

North  Carolina. — Waggoner  v.  Miller,  4 
Ired.  L.  (N.  Car.)  480. 

Pennsylvania. — Grubb's  Appeal,  58  Pa.  St. 
55  i  Woltemate's  Appeal,  86  Pa.  St.  219;  Neil's 
Appeal,  92  Pa.  St.  193. 

Vermont. — Burlington  v.  Fosby,  6  Vt.  83, 
27  Am.  Dec.  535. 

2  Kent  Com.  212. 

Under  the  Roman  Law. — Under  the  Emperor 
Valentinian,  A.  D.  371,  bastard  children  of 
fathers  who  also  had  legitimate  offspring 
were  allowed  to  acquire,  either  by  donation  or 
will,  one-twelfth  part  of  the  paternal  property, 
and  in  case  the  father  had  no  legitimate 
children  or  surviving  parents,  he  might  dis- 
pose in  the  same  manner  of  one-fourth  of  his 
estate  in  favor  of  his  illegitimate  children. 
Subsequently  the  same  emperor  permitted 
parents,  in  case  they  had  no  legitimate  chil- 
dren, nor  father,  nor  mother,  to  leave  the 
whole  of  their  property  to  their  illegitimate 
offspring ;  and  in  case  the  father  or  mother  of 
the  parents  survived,  the  bastard  might  be 
given  the  whole,  except  so  much  as  such  par- 
ents were  entitled  to  by  law.  The  same  em- 
peror also  established  the  principle  of  giving 
to  illegitimate  children  a  legal  claim  to  a 
portion  of  their  father's  property  by  inherit- 
ance ab  intestato,  which  provided  that  in  case 
the  father  died  intestate,  leaving  neither  wife 
nor  legitimate  offspring,  his  natural  children 
and  their  mother  should  be  entitled  to  one- 
sixth  part  of  the  estate.  Stevenson  v.  Sulli- 
vant, 5  Wheat.  (U.  S.)  207. 

Legitimation  by  Father— Right  of  Inheritance. 
— Under  the  Tennessee  Act  of  1S05,  it  was  held 
in  McReynolds  v.  McCallie,  I  Lea  (Tenn.) 
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4.  As  Legatee  or  Devisee. — When  sufficiently  designated,  a  bastard,  either  in 
esse,  or  en  ventre  sa  mere,  may  take  by  will.1    But  it  is  well  settled  that  a 


260,  that  the  change  of  name  of  an  illegiti- 
mate child  on  application  of  the  putative 
father  should  be  done  only  where  the  father 
proposes  to  make  the  child  his  heir,  which 
intention  must  be  entered  as  the  decree  or 
opinion  of  the  court.  Therefore,  where  it  is 
shown  that  the  name  of  the  child  was  changed, 
but  the  record  has  been  destroyed,  it  follows 
that  the  child  has  been  made  an  heir  and  is 
entitled  to  inherit  his  father's  estate. 

In  Indiana,  a  bastard  child  who  claims  title 
to  real  estate  of  its  father  must  prove  that  he 
died  intestate,  and  without  heirs  resident  in  the 
United  States.    Cox  v.  Rash,  82  Ind.  519. 

In  Louisiana  it  was  held  that  natural 
children  cannot  take  by  inheritance  the 
property  of  a  deceased  parent,  unless  they 
have  been  duly  acknowledged;  but  natural 
brothers  and  sisters  may  prove  their  relation- 
ship and  inherit  from  each  other,  although 
they  had  never  themselves  been  acknowledged 
by  their  parents.  But  the  judicial  recog- 
nition of  the  paternity  of  natural  children 
never  acknowledged  by  the  parent  does  not 
entitle  the  child  to  the  inheritance  of  the 
parent's  succession.  Dupre  v.  Caruthers,  6 
La.  Ann.  156. 

Enabling  Statutes  Not  Retroactive. — In  Nctu 
York  it  was  held  that  the  statute  allowing 
illegitimate  children  to  inherit  real  and 
personal  property  from  their  mother,  as  if 
legitimate,  in  case  there  is  no  legal  issue,  was 
prospective  and  not  retroactive  in  effect. 
Ferrie  v.  Public  Administrator,  3  Bradf.  (N. 
Y.)  249. 

Under  the  Code  of  Totva,  §  2466,  it  has  been 
held  that  to  enable  an  illegitimate  child  to  in- 
herit it  must  appear  that  the  paternal  recog- 
nition, or  proof  of  paternity,  relied  upon, 
occurred  after  the  passage  of  the  act,  it  not 
being  retroactive  in  effect.  Hartinger  v. 
Ferring,  24  Fed.  Rep.  15. 

Right  of  Administration. — It  has  been  held  in 
California  that  an  illegitimate  child  is  not 
entitled  to  administer  on  the  estate  of  his 
father  as  against  the  brother  of  the  father. 
Matter  of  Pico's  Estate,  52  Cal.  84. 

Children  of  a  Bastard  do  Not  Inherit  from 
Grandmother. — In  Curtis  v.  Hewins,  11  Met. 
(Mass.)  294,  it  was  held  that  the  provision  in 
Mass.  Rev.  Stat.,  c.  61,  §  2,  that  an  "illegiti- 
mate child  shall  be  considered  as  an  heir  of  his 
mother,  and  shall  inherit  her  estate,  *  *  *  in 
like  manner  as  if  he  had  been  born  in  lawful 
wedlock,"  does  not  apply  to  grandchildren. 
If,  therefore,  an  illegitimate  child  dies  before 
his  mother,  his  children  are  not  entitled  to 
inherit  her  estate.  See  also  Jackson  v.  Jack- 
son, 78  Ky.  390,  39  Am.  Rep.  246;  Matter  of 
Mericlo,  63  How.  Pr.  (Cortland  County  Ct.) 
62.  Compare  Dickinson's  Appeal,  42  Conn. 
491,  19  Am.  Rep.  553. 

For  a  Full  Discussion  of  this  branch  of  the 
subject,  see  the  title  Succession. 

1.  Bastards  as  Legatees  and  Devisees. — Med- 
worth  v.  Pope,  27  Beav.  73,  per  Romilly,  M. 
R.;  Lambe  v.  Ea.nes,  L.  R.  6  Ch.  1597;  Holt 
v.  Sindrey,  L.  R.  7  Eq.  170;  Savage  v.  Rob- 


ertson, L.  R.  7  Eq.  176;  Bagley  v.  Mollard, 
1  R.  &  M.  581;  Durrant  v.  Friend,  11  Eng. 
L.  &  Eq.  2 ;  Owen  v.  Brvant,  13  Eng.  L.  iV 
Eq.  217;  Hill  7'.  Crook,  L.  R.  6  H.  L.  265; 
In  re  Hastie's  Trusts,  35  Ch.  Div.  728;  In  re 
Bolton,  31  Ch.  Div.  542;  Dunlapr.  Robinson, 
28  Ala.  100;  Hughes  v.  Knowlton,  37  Conn. 
429;  Kingsley  v.  Broward,  i9Fla.  722;  Smith 
v.  Du  Bose,  78  Ga.  413;  Taylor  v.  McRa,  3 
Rich.  Eq.  (S.  Car.)  96.  But  see  Bennett  v. 
Cane,  18  La.  Ann.  590;  Evans  v.  Massey,  8 
Price  225. 

In  1  Minor's  Inst.  416,  it  is  said  that  although 
a  bastard  "  can  inherit  nothing,  not  even  a  sur- 
name, yet  he  may  gain  a  surname  by  reputa- 
tion, and  by  that  name,  or  by  any  other  certain 
and  unambiguous  designation  or  descrip- 
tion, may  acquire  property,  real  or  personal, 
by  grant  or  by  will.  It  was,  indeed,  at  one 
time  supposed  that  a  limitation  to  a  bastard 
unborn,  and  yet  en  ventre  sa  mere,  was  void, 
because  it  was  thought  that  lie  could  only 
take  by  a  name  gained  by  reputation,  which  of 
course  could  only  be  after  his  birth.  It  is, 
however,  well  settled  at  present  that  all  that 
is  required  is  simply  a  description  so  definite 
as  to  ascertain  clearly  the  individual  who  is 
intended  to  be  the  grantee  or  devisee."  See 
Metham  v.  Devon,  1  P.  Wms.  529. 

Pretermitted  Bastard  Children. — Under  the 
Civil  Code  of  California,  1307  and  1387,  it 
has  been  held  that  an  illegitimate  child  in- 
herits from  her  mother — no  mention  of  her 
being  made  in  the  will — as  a  pretermitted 
child.  Wardell's  Estate,  Myr.  Prob.  (Cal.) 
224. 

On  the  other  hand  it  has  been  held  in  Mas- 
sachusetts that,  where  an  illegitimate  child  is 
unintentionally  omitted  in  its  mother's  will, 
it  is  not  entitled  to  the  share  of  her  estate 
which  it  would  have  taken  if  she  had  died  in- 
testate.   Kent  v.  Barker,  2  Gray  (Mass.)  535. 

A,  the  natural  child  of  B  and  C,  was  born 
April  4,  1883;  on  August  7,  1883,  B  made  his 
will,  in  which  he  gave  nothing  to  A ;  on  Au- 
gust 9,  1883,  C  was  married  to  B  ;  on  December 
14,  1883,  B  died.  It  was  held  that  A  could 
not  be  regarded  as  an  after-born  child  within 
the  purview  of  the  Act  of  Pennsylvania,  April 
8,  1833,  §  15 — in  connection  with  the  Act  of 
May  14,  1857 — and  therefore  be  entitled  to  a 
child's  share  of  the  real  and  personal  estate 
of  B.    McCulloch's  Appeal,  113  Pa.  St.  247. 

Statutes  Construed — ' '  Heirs  " — "  Children. ' ' — 
It  has  been  held  that  illegitimate  children 
might  take  under  a  statute  which  declared 
that  a  limitation  to  the  "heirs"  shall  be  con- 
strued to  be  to  the  "children."  Howell  v. 
Tyler,  91  N.  Car.  207. 

Natural  and  Adulterine  Children. — The  Code 
of  Louisiana  makes  a  distinction  between  ac- 
knowledged natural  and  adulterine  children; 
allowing  the  former  to  take  as  legatees,  but 
not  allowing  the  latter  to  do  so,  except  to  a 
small  amount.  Gaines  v.  Hennen,  24  How.  (U. 
S.)  553- 

For  a  Full  Discussion  of  this  topic,  see  the 
titles  Legacies  and  Devises;  Wills. 
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bast. nil  cannot  take  as  the  issue  of  any  particular  person  until  it  shall  have 
acquired  the  reputation  of  being  the  child  of  that  person,  which  cannot  be 
before  birth.1 

5.  Name  of  Bastard. — Until  he  has  acquired  one  by  reputation  or  adoption, 
a  bastard  has  no  surname,  not  even  that  of  his  mother.  Probably,  however, 
less  evidence  would  be  required  to  show  that  he  had  adopted  his  mother's 
name,  than  that  he  had  acquired  a  different  one.2 

VI.  Settlement  of  Bastard. — Having  no  father,  and  the  law  recognizing 
the  consanguinity  which  exists  between  mother  and  child,  a  bastard's  settle- 
ment is  naturally  that  of  the  mother.  At  common  law  his  settlement  was 
determined  by  the  place  of  his  birth,3  but  it  is  now  generally  held  that  a 
bastard's  settlement  follows  any  change  in  that  of  the  mother.4 


1.  Earle  v.  Wilson,  17  Ves.  Jr.  531 ;  Wilkin- 
son v.  Adam,  1  Ves.  &  B.  452  ;  Gordon  v.  Gor- 
don, 1  Meriv.  141. 

2.  Name  of  Bastard. — Rex  v.  Clarke,  Russ.  & 
Rv.  358;  Rex  v.  Smith,  6  C.  &  P.  151,  25  E. 
C.  L.  327;  Reg-  v:  Stroud,  1  C.  &  K.  187,  47 
E.  C.  L.  187;  Reg.  v.Hogg,  2  M.  &  Rob.  380; 
Reg.  v.  Smith,  1  Moo.  C.  C.  402;  Wright  v. 
Wright,  2  Mass.  109;  Shannon  v.  People,  5 
Mich.  71;  1  Russ.  Cr.  (3d  Eng.  ed.)  656;  1 
Biskh.  Cr.  Proc.  (3d  ed.)  686.  See  Rex  v. 
Sheen,  2  C.  &  P.  634,  12  E.  C.  L.  295 ;  Reg.  v. 
Evans,  8  C.  &  P.  765,  34  E.  C.  L.  625. 

3.  Settlement. — 1  Black.  Com.  459;  Inhabi- 
tants of  St.  Nicholas,  etc.,  2  Salk.  485  ;  Beth- 
lem  v.  Roxbury,  20  Conn.  298;  Smith  v. 
State,  Houst.  Cr.  Cas.  (Del.)  107;  Windham 
v.  Lebanon,  51  Conn.  319;  Fayette  v.  Leeds, 
10  Me.  409;  State  v.  McQuaig,  63  N.  Car.  550; 
McCoy  v.  Overseer  of  Poor,  37  N.  J.  L.  133; 
Lower  Augusta  v.  Selinsgrove,  64  Pa.  St.  166. 
See  also  Canaan  v.  Salisbury,  1  Root  (Conn.) 
155 ;  Heath  v.  White,  5  Conn.  228;  Windsor 
v.  Hartford,  2  Conn.  355 ;  Woodstock  v. 
Hooker,  6  Conn.  35. 

Domicil  of  Origin. — In  Udny  v.  Udny,  L.  R. 
1  H.  L.  Sc.  Cas.  441,  Lord  Westbury  said: 
"  It  is  a  settled  principle  that  no  man  shall  be 
without  a  domicil ;  and  to  secure  this  result 
the  law  attributes  to  every  individual,  as  soon 
as  he  is  born,  the  domicil  of  his  father  if  the 
child  be  legitimate,  and  the  domicil  of  the 
mother,  if  illegitimate.  This  has  been  called 
the  domicil  of  origin,  and  is  involuntary." 

Place  of  Birth. — The  place  of  a  bastard's 
birth  is  prima  facie  the  place  of  his  set- 
tlement. Windham  v.  Lebanon,  51  Conn. 
3I9- 

Where  the  mother  has  no  legal  settlement, 
the  place  of  birth  is  the  place  of  the  bas- 
tard's settlement.  Hebron  v.  Marlborough,  2 
Conn.  18. 

Parish  of  Birth  Liable  for  Maintenance. — 

While  by  the  common  law  bastards  were  set- 
tled where  born,  nevertheless,  while  under  the 
age  of  seven  years  they  must  be  removed 
with  or  to  the  mother  for  nurture.  2  Sess. 
Cas.  89. 

But  an  order  may  be  made  on  the  parish 
where  they  are  settled,  to  pay  money  for  their 
support  and  maintenance  to  that  where  they 
reside  for  nurture.  Cald.  6;  Simpson  v.  John- 
son, Doug.  7.  See  Inhabitants  of  Cumner, 
etc.,  2  Salk.  528. 

Derivative  Settlement. — In  Maine  it  has  been 


held  that  an  illegitimate  child  does  not  gain 
a  new  derivative  settlement  under  the  mother, 
but  retains  that  which  the  mother  had  at  the 
time  of  birth.  Sidney  v.  Winthrop,  5  Me. 
123.  See  Fayette  v.  Leeds,  10  Me.  409;  Bidde- 
ford  v.  Saco,  7  Me.  270;  Houlton  v.  Lubec,  35 
Me.  411;  Hallowell  v.  Augusta,  52  Me.  216; 
Howland  v.  Burlington,  53  Me.  54;  Raymond 
v.  North  Berwick,  60  Me.  114. 

Child  Born  on  High  Seas. — According  to  the 
rule  that  a  ship  on  the  high  seas  is  a  part  of 
the  territory  of  the  state  to  which  she  belongs, 
a  bastard  child  of  which  a  woman  has  been 
delivered  on  board  aji  English  ship  is  to  be 
deemed  born  in  England,  and  the  mother  is 
entitled  to  an  order  of  affiliation  against  the 
putative  father  resident  in  England,  under  8 
and  9  Vict.,  c.  101.  Marshall  v.  Murgatroyd, 
L.  R.  6  Q.  B.  31. 

4.  Present  Rule — Settlement  of  Bastard  Follows 
that  of  Mother. — Danbury  v.  New-Haven,  5 
Conn.  584;  New-Haven  v.  Newtown,  12  Conn. 
165;  Newtown  v.  Fairfield,  18  Conn.  350;  Ca- 
naan v.  Salisbury,  1  Root  (Conn.)  155  ;  Newton 
v.  Braintree,  14  Mass.  382;  Canajoharie  v. 
Johnstown,  17  Johns.  (N.  Y.)  41;  Cabot  v. 
Washington,  41  Vt.  168.  See  Manchester  -'. 
Springfield,  15  Vt.  385;  Forbes  v.  Forbes,  23 
L.  J.  Ch.  724;  Jacobs  on  Law  of  Domicil,  § 
244,  a. ;  Dicey  on  Law  of  Domicil,  p.  98; 
Story  on  Conflict  of  Laws,  §  46;  dissenting 
opinion  of  Church,  C.  J.,  in  Bethlem  v.  Rox- 
bury, 20  Conn.  298. 

Under  the  laws  of  New  Tork,  which  have 
altered  the  common  law  in  that  respect,  the 
last  legal  settlement  of  the  mother,  however 
acquired,  is  that  of  her  illegitimate  child. 
Canajoharie  v.  Johnstown,  17  Johns.  (N.  Y.) 
41.  See  also  Lower  Augusta  v.  Selinsgrove, 
64  Pa.  St.  166;  Woodstock  v.  Hooker,  6 
Conn.  35. 

Settlement  of  Mother  Acquired  by  Marriage. — 

In  Guilford  v.  Oxford,  9  Conn.  321,  it  was 
decided  that  a  bastard  child  took  the  new 
settlement  of  its  mother,  acquired  by  marriage, 
though  the  marriage  was  procured  by  the 
fraud  of  the  mother,  she  being  pregnant  at 
the  time,  and  concealing  that  fact  from  her 
husband,  who  supposed  her  to  be  a  chaste 
woman.  See  also  New-Haven  v,  Newtown, 
12  Conn.  165. 

In  England,  by  Statutes  4  &  5  Wm.  IV.,  c. 
76,  §  71,  the  settlement  of  illegitimate  chil- 
dren born  after  the  passage  of  the  act  follows 
the  mother's  settlement  acquired  by  marriage 
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VII.  Legitimation — 1.  Defined. — Legitimation  may  be  defined  to  be  the 
investment  of  an  illegitimate  child,  or  of  one  supposed  to  be  the  issue  of  an 
illegal  marriage,  with  the  rights  of  one  born  in  lawful  wedlock.1 

2.  By  General  Law. — Following  the  more  humane  and  just  rule  of  the  civil 
law,  a  large  majority  of  the  United  States  have  abrogated  the  common-law 
doctrine  and  enacted  that  a  subsequent  intermarriage  of  the  parents,  accom- 
panied by  an  acknowledgment  of  paternity  on  the  part  of  the  father,  shall 
legitimate  previous  issue.2    In  some  states  the  marriage,  of  itself,  without 


after  their  birth.  Reg.  v.  St.  Mary,  4  B. 
581,  45  E.  C.  L.  581. 

In  New  Hampshire,  under  the  statute  of  Jan. 
1,  1796,  illegitimate  children  retain  the  set- 
tlement of  their  mothers  at  the  time  of  their 
birth  and  do  not  change  the  settlement  with 
the  mothers,  if  the  latter  gain  a  new  one. 
Dorchester  v.  Ueerfield,  3  N.  H.  316;  South 
Hampton  v.  Hampton  Falls,  11  N.  H.  134. 

But  such  a  child  after  the  age  of  seven  years 
has  been  held  capable  of  acquiring  a  new  set- 
tlement in  its  own  right  by  a  year's  residence 
in  a  different  town.  Bow  v.  Nottingham,  1 
N.  H.  260. 

After  Legitimation  —  Domicil  of  Father.  —  A 

bastard  child,  if  legitimated  by  the  subsequent 
marriage  of  its  parents,  thereupon  acquires 
the  domicil  of  his  father.  Monson  v.  Palmer, 
8  Allen  (Mass.)  551. 

Capacity  to  be  Legitimated  Dependent  upon 
Status  of  Father — English  Doctrine. — The  status 
of  the  child  with  respect  to  its  capacity  to  be 
legitimated  by  the  subsequent  marriage  of  its 
parents  depends  wholly  on  the  status  of  the 
putative  father,  not  on  that  of  the  mother; 
and,  according  to  English  law,  it  has  been  held 
that  where  the  father  has  his  domicil  in  Eng- 
land, no  subsequent  change  of  domicil  can 
render  practicable  the  bastard's  legitimation. 
Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  Cas.  441. 

For  Further  Discussion  of  this  topic,  see  the 
title  Poor  and  Poor  Laws. 

1.  Cent.  Diet. ;  Bouv.  Law  Diet. ;  Burr. 
Law  Diet. 

What  Term  Imports. — Bar,  in  his  work  on 
International  Law  (p.  434),  says:  "Legitima- 
tion of  bastards,  either  by  subsequent  mar- 
riage or  by  an  act  of  the  government  (re- 
script  um  principis),  is  nothing  but  a  legal 
equalization  of  certain  children  illegitimately 
begotten  with  legitimate  children." 

A  Fiction  of  Law. — In  Succession  of  Cabal- 
lero  v.  Executor,  24  La.  Ann.  573,  legitima- 
tion was  said  to  be  "  a  fiction  of  the  law, 
whereby  one  born  out  of  lawful  wedlock  is 
considered  the  offspring  of  the  marriage 
between  the  parents." 

Legitimation  and  Adoption  Distinguished — 
Statute  Construed. — In  Blythe  v.  Ayres,  96Cal. 
532,  the  court  held  that  "the  verb  'adopts,' 
as  used  in  section  230  (Civil  Code  of  Cal.), 
is  used  in  the  sense  of  '  legitimates,'  and  that 
the  acts  of  the  father  of  an  illegitimate  child, 
if  filling  the  measure  required  by  that  statute, 
would  result,  strictly  speaking,  in  the  legiti- 
mation of  such  child,  rather  than  in  its  adop- 
tion. Adoption,  properly  considered,  refers 
to  persons  who  are  strangers  in  blood  ;  legiti- 
mation, to  persons  where  the  blood  relation 
exists.  *  *  *  This  is  the  distinguishing  feature 


between  adoption  and  legitimation,  as  recog- 
nized by  all  the  standard  law  writers  of  the 
day  who  have  written  upon  the  subject."  See 
generally  the  title  Adoption  of  Children, 
vol.  1,  p.  726. 

Incestuous  Bastards — Rights  of  Inheritance. — 
In  case  of  a  law  affecting  legitimation,  which 
provides  that  the  child  shall  inherit  as  if  born 
in  lawful  wedlock,  but  the  words  of  which  are 
general,  they  are  to  be  considered  to  include 
all  persons  who  come  within  the  description 
of  illegitimate  children,  and  will  include 
children  born  of  an  incestuous  connection, 
whose  parents  could  not  lawfully  have  mar- 
ried. Brewer  v.  Blougher,  14  Pet.  (U.  S.) 
178.    See  also  Blythe  v.  Ayres,  96  Cal.  532. 

Under  the  Roman  Law. — Various  modes  were 
provided  by  the  Roman  law  by  which  bastards 
might  be  legitimated.  1.  By  subsequent  mar- 
riage of  the  father  and  mother.  2.  Per  obla- 
tionem  curia?,  whereby  the  parent  consecrated 
his  child  to  the  use  of  the  state.  3.  Under 
the  Emperor  Anastasius,  by  adoption  merely. 
(This  law  was,  however,  abolished  by  Justin 
and  Justinian.)  4.  By  the  last  will  of  the 
father,  confirmed  by  the  emperor.  5.  By  a 
special  dispensation  from  the  emperor, 
granted  upon  the  father's  petition.  6.  By 
recognition  on  the  part  of  the  father.  Ste- 
venson v.  Sullivant,  5  Wheat.  (U.  S.)  207,  note. 

2.  Statutes  Abrogating  Common-law  Rule — 
United  States. — Stevenson  v.  Sullivant,  5 
Wheat.  (U.  S.)  207;  U.  S.  v.  Skam,  5  Cranch 
(C.  C.)  367. 

Georgia. — Adams  v.  Adams,  36  Ga.  236. 
Indiana. — Brock  v.  State,  85  Ind.  397. 
Iowa. — State  v.  Lavin,  80  Iowa  555. 
Kentucky. — Dannelli  v.  Dannelli,  4  Bush 
(Ky.)5i- 

Louisiana, — Talbot  v.  Hunt,  28  La.  Ann.  3; 
'Colwell's  Succession,  34  La.  Ann.  265. 
Maine. — Hunt  v.  Hunt,  37  Me.  333. 
Maryland. — Hawbecker  v.  Hawbecker,  43 
Md.  516. 

Massachusetts. — Monson  v.  Palmer,  8  Allen 
(Mass.)  551: 

Mississippi. — Porter  v.  Porter,  7  How. 
(Miss.)  106. 

New  Hampshire. — Morgan  v.  Perry,  51 
N.  H.  559. 

Vermont. — Rockingham  v.  Mount  Holly,  26 
Vt.  653. 

Virginia. — Ash  v.  Way,  2  Gratt.  (Va.)  204; 
Smith  v.  Perry,  80  Va.  563. 

See  Daniel  v.  Sams,  17  Fla.  487;  Smith  v. 
Kelly,  23  Miss.  167,  55  Am.  Dec.  87;  Raby  v. 
Batiste,  27  Miss.  731. 

In  England  the  rigid  rule  of  the  common 
law  as  to  bastards  has  never  been  modified. 
The  first  move  in  the  church  in  that  direction 
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such  acknowledgment,  will  have  this  effect.1 

3.  By  Special  Act. — According  to  Sir  William  Blackstone,  a  bastard  might, 
;it  common  law,  be  legitimated  by  a  special  act  of  Parliament,2  and  this  power, 
in  the  absence  of  constitutional  prohibition,  seems  to  have  passed  as  an 
inheritance  to  the  legislatures  of  the  United  States.  3 


was  made  during  the  reign  of  Henry  III., 
when  the  English  bishops  petitioned  the  lords 
that  they  would  consent  that  persons  born  be^ 
fore  matrimony  should  be  legitimate,  as  well 
as  those  born  after  matrimony,  in  respect  to 
hereditary  succession,  inasmuch  as  a  canon  of 
the  church  had  accepted  all  such  as  legiti- 
mate, so  far  as  regarded  the  right  of  inherit- 
ance;  but  by  the  Stat,  of  Merton  the  lords 
rendered  the  famous  answer,  "  quod  no/tint 
leges  Anglice  mature,  qnce  hue  usque  usitatce 
sunt  et  approbates."    2  Kent  Corn.  209. 

Law  of  Domlcil — Not  Applicable  in  England. — 
In  England  it  has  been  held  to  make  no  dif- 
ference in  settling  the  question  of  legitimation 
by  a  subsequent  marriage  that  the  birth  of  the 
child  took  place  in  a  country  where  such  legiti- 
mation was  permitted.  In  re  Wright's  Trust, 
2  Jur.  N.  S.  465. 

Statutes  Construed — Arkansas. — The  Arkan- 
sas statute  of  the  6th  of  February,  1867,  legiti- 
mizing the  recognized  offspring  of  negroes  or 
mulattoes  who  have  cohabited  as  husband  and 
wife,  was  held  to  include  the  offspring  of  par- 
ents then  dead,  as  well  as  of  those  then  living. 
Gregley  v.  Jackson,  38  Ark.  487. 

The  Kentucky  Statute  which  provides  that  if 
a  man  shall  afterwards  intermarry  with  a 
woman  by  whom  he  has  had  a  child,  and  shall 
recognize  such  child  before  or  after  marriage, 
it  shall  be  deemed  legitimate,  was  held  not  to 
apply  to  children  of  a  married  man  begotten 
and  born  of  another  woman  than  his  wife 
during  the  latter's  lifetime.  Sams  v.  Sams, 
85  Ky.  396. 

The  Virginia  Act  relative  to  the  subsequent 
marriage  of  the  parents  and  the  acknowledg- 
ment of  the  children  was  held  to  have  a  retro- 
spective effect,  and  to  legitimate  children 
born  before  the  passage  of  the  act.  Sleigh 
v.  Strider,  5  Call  (Va.)  439. 

Presumption  of  Common  law  Marriage. — On  a 
question  as  to  the  legitimacy  of  A,  it  appeared 
that  the  parents  had  been  intimate  in  the  way 
of  courtship  for  nearly  a  year  before  her  birth 
— that  they  had  intended  to  be  married — 
that  the  father,  being  a  seafaring  man,  left 
on  a  voyage,  and  was  accidentally  detained 
longer  than  he  expected — that  A  was  born  a 
few  days  before  his  return — that  within  a  week 
or  so  after,  the  parents  were  publicly  married 
by  a  clergyman — that  they  subsequently  co- 
habited as  husband  and  wife  for  many  years, 
and  until  their  separation  by  death  both  al- 
ways treated  A  as  their  legitimate  child,  and 
it  was  held  that  this  was  sufficient  to  warrant 
a  jury  in  finding  that  a  marriage  in  fact  ex- 
isted previous  to  A's  birth,  notwithstanding 
the  ceremony  which  took  place  afterwards. 
Starr  v.  Peck,  1  Hill  (N.  Y.)  270. 

1.  Succession  of  Caballero  v.  Executor,  24 
La.  Ann.  573!  Miller  v.  Miller,  91  N.  Y.  3I5> 
43  Am.  Rep.  669;  Carroll  v.  Carroll,  20  Tex. 
731 ;  Stim.  Stat.  Law,  §  6631. 


Canon-law  Rule. — In  Miller  v.  Miller,  18 

Hun  (N.  Y.)  507,  it  was  said  that  "  the  canon 
law  adopted  the  rule  :  '  Tanta  est  vis  matri- 
monii ut  qui  antea  sunt  geniti  post  contractum 
matrimonium  legit imi  habeantur.'  (Decret. 
IV.,  17,  6.)  The  same  rule  has  been  estab- 
lished in  countries  which  receive  the  civil  and 
canon  laws, and  by  some  states  in  this  country." 

From  What  Time  Legitimation  Dates  —  Civil- 
law  Rule. — By  the  law  of  Scotland,  legitima- 
tion per  subsequens  matri monium  operates 
only  from  the  time  of  the  marriage,  not  from 
the  time  of  the  birth.  Shedden  v.  Patrick,  1 
Macq.  H.  L.  Cas.  535. 

2.  At  Common  Law. — 1  Black.  Com.  459. 
Chancellor  Kent,  in  his  Com.  (vol.  2,  p. 

209),  says  :  "  Selden,  in  his  '  Dissertation  upon 
Fleta,'  mentions  that  the  children  of  John  of 
Gaunt,  Duke  of  Lancaster,  born  before  mar- 
riage, were  legitimated  by  an  act  of  Parlia- 
ment in  the  reign  of  Richard  II.,  founded  on 
some  obscure  common-law  custom ;  and  Bar- 
rington,  in  his  '  Observations  upon  the  Stat- 
utes,' speaks  of  the  Roman  law  on  this  sub- 
ject as  a  very  humane  provision  in -favor  of 
the  innocent.  The  opposition  of  the  English 
barons  to  the  introduction  of  the  rule  of  the 
civil  law  is  supposed  to  have  arisen,  not  so 
much  from  any  aversion  to  the  principle  itself, 
as  to  the  sanction  which  would  thereby  be 
given  to  the  superiority  of  the  civil  over  their 
own  common  law." 

Origin  of  Legitimation  by  Supreme  Power. — It 
appears  that  legitimation  by  the  exercise  of 
the  supreme  power  of  the  state  was  first  es- 
tablished by  Justinian.  In  Miller  v.  Miller, 
18  Hun  (N.  Y.)  507,  it  was  said:  "  Justinian 
established  another  mode  of  legitimation, 
where  the  emperor,  at  the  request  of  the 
father,  declared  a  child  legitimate.  Thus  it 
appears  that  legitimacy  can  be  conferred  by 
the  supreme  power  of  the  state." 

3.  Beall  v.  Beall,  8  Ga.  210.  See  Vidal  v. 
Commagere,  13  La.  Ann.  516;  Edward's  Ap- 
peal, 108  Pa.  St.  283. 

But  where  the  general  assembly  declared 
"that  the  name  of  Sarah  Jane  Wells  be 
changed  to  the  name  of  Sarah  Jane  Rake- 
straw;  that  she  be  declared  legitimate  and 
capable  of  inheriting,  and  like  privileges  in 
law  as  if  she  had  been  born  in  lawful  wed- 
lock," it  was  held  that  inasmuch  as  the  ille- 
gitimate child  was  not,  by  the  act,  made 
legitimate  to  any  particular  individual,  the 
only  effect  of  it  was  to  change  her  name. 
Edmondson  v.  Dyson,  7  Ga.  512. 

Construction  of  Private  Legislative  Act. — A 
private  act  of  the  legislature  declaring  a  bas- 
tard to  be  legitimated,  and  to  be  the  heir 
and  next  of  kin  of  a  particular  person,  by 
implication,  excludes  the  idea  of  his  being 
the  lawful  heir  and  next  of  kin  of  any  other 
person.  Lee  v.  Shankle,  6  Jones  L.  (N.  Car.) 
3T3- 
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4.  By  Acknowledgment  without  Marriage.— In  some  states  a  bastard  may  be 
legitimated  by  a  public  acknowledgment  of  it  by  the  father  as  his  own,  by  his 
receiving  it  into  his  family  as  such,  and  by  otherwise  treating  it  as  legitimate.1 
Such  acknowledgment  must  be  clear  and  unambiguous,  and  must  exclude 
all  but  one  interpretation.2 

5.  Effect  of  Legitimation. — The  object  and  effect  of  the  statutes  as  to 
legitimation  are  to  change  the  status  and  capacity  of  an  illegitimate  child  to 
the  status  and  capacity  of  a  child  born  in  lawful  wedlock,3  and  if  a  child 
becomes  legally  legitimated  under  the  laws  of  the  country  of  its  birth,  this 
status  will  obtain  everywhere,  with  the  exception  of  England,  where  it  has 
been  held  that  a  child  legitimated  under  the  laws  of  Scotland  could  not 
inherit  realty  in  England.4 


1.  Legitimation  by  Public  Acknowledgment. — 

Stim.  Stat.  Law,  §  6632 ;  Herbert's  Succes- 
sion, 33  La.  Ann.  1099;  Dupre  v.  Caruthers, 
6  La.  Ann.  156;  Green  v.  Green,  14  La.  Ann. 
39- 

Where  a  man  speaks  of  a  child  as  his 
daughter,  the  presumption  is  that  she  is  le- 
gitimate. Gaines  v.  New  Orleans,  6  Wall. 
(U.  S.)  670;  Gaines  v.  Hennen,  24  How.  (U. 
S.)  553- 

And  where  a  father  is  proved  to  have 
brought  up  the  party  as  his  legitimate  son, 
this  amounts  to  a  daily  assertion  that  the  son 
is  legitimate.  Hargrave  v.  Hargrave,  2  C.  & 
K.  701,  61  E.  C.  L.  701. 

In  California,  the  law  as  to  the  legitima- 
tion of  illegitimate  children  by  acts  of  the 
father  en  pais  has  been  held  to  apply  only  to 
illegitimate  minor  children.  Matter  of  Pico's 
Estate,  52  Cal.  84. 

In  Louisiana  proof  of  the  paternal  descent 
of  natural  children  may  be  made  in  the  fol- 
lowing ways:  (1)  By  all  kinds  of  private 
writings  in  which  the  father  may  have  ac- 
knowledged the  bastard  as  his  child',  or  may 
have  called  it  so.  (2)  When  the  mother  of  the 
child  was  living  in  a  state  of  concubinage 
with  the  father,  and  resided  as  such  in  his 
house  at  the  time  the  child  was  conceived. 
(3)  When  the  father,  either  in  public  or  in 
private,  has  acknowledged  it  as  his  child,  or 
has  habitually  called  it  so  in  conversation,  or 
has  caused  it  to  be  educated  as  such.  Badillo 
v.  Tio,  6  La.  Ann.  129. 

Written  Acknowledgment. — In  Maine  no  il- 
legitimate child  can  inherit  the  estate  of  his 
father  as  heir,  unless  the  written  acknowledge- 
ment required  by  the  statute  (Rev.  Stat.,  c. 
93>  k  3)  nap  been  properly  executed.  Hunt  v. 
Hunt,  37  Me.  333. 

Acknowledgment  by  Will. — A  public  will  ac- 
knowledging a  natural  child,  though  void  for 
informality,  is  good  as  an  acknowledgment  of 
paternity.  Remy  v.  Municipality  No.  2,  11 
La.  Ann.  148.    See  Sterlin  v.  Gros,  5  La.  100. 

Acknowledgment  by  Mother. — Evidence  of 
the  acknowledgment  of  the  mother  has  been 
held  admissible  to  establish  the  filiation  of  the 
child;  and  her  declarations  in  relation  to  the 
maternity  of  the  child,  made  at  a  time  not  suspi- 
cious, are  also  admissible  to  prove  that  fact. 
O'Blennis  v.  Corri,  5  La.  Ann.  101. 

Acknowledgment  by  Kindred. — Where  the  le- 
gitimacy of  a  person  is  in  issue,  an  acknowl- 
edgment of  him  by  his  parent's  kinsmen  as 
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their  relation  may  be  given  in  evidence  to 
prove  the  marriage  which  must  have  preceded 
his  birth  if  lawful.  Gaines  v.  Green  Pond 
Iron  Min.  Co.,  32  N.  J.  Eq.  86. 

2.  Sandford's  Estate,  4  Cal.  12;  Pina  v. 
Peck,  31  Cal.  359. 

3.  Object  and  Effect  of  Statutes  of  Legitima- 
tion.— Blythe  v.  Ayres,  96  Cal.  532;  Rocking- 
ham v.  Mount  Holly,  26  Vt.  653;  Williams  v. 
Williams,  11  Lea  (Tenn.)  652. 

In  McKamie  v.  Baskerville,  86  Tenn.  459, 
the  court,  in  discussing  the  legal  effect  of 
a  decree  of  legitimation,  said :  "  It  is  not 
disputed  but  that  it  enables  them  to  inherit 
from  their  father,  but  it  is  insisted  that,  while 
they  become  entitled  to  stand  as  lineal. heirs, 
yet  they  have  not  such  inheritable  blood  as  will 
enable  them  to  take  from  collaterals.  The 
question  is  a  new  one  in  this  state.  At  com- 
mon law  a  bastard  had  no  inheritable  blood, 
and  even  the  subsequent  marriage  of  the  par- 
ents did  not  impart  to  it  an  inheritable  quality. 
But  in  the  absence  of  constitutional  inhibi- 
tion, the  legislative  power  is  entirely  compe- 
tent, by  general  laws,  to  remove  the  taint  of 
illegitimacy,  and  to  confer  upon  such  unfor- 
tunate issue  such  inheritable  blood  as  may 
be  deemed  expedient.  The  Act  of  1805,  c.  2, 
has  been  carried  into  the  code,  with  an  amend- 
ment originating  with  the  code,  declaratory  of 
the  effect  of  such  legitimation.  This  amend- 
ment is  as  follows:  'The  effect  of  legitima- 
tion is  to  create  the  relation  of  parent  and 
child  between  the  petitioner  and  the  person 
legitimated,  as  if  the  latter  had  been  born  to 
the  former  in  lawful  wedlock.'  Code  Tenn., 
364°-3642-" 

4.  Law  of  Domicil. — Shedden  v.  Patrick,  5 
Paton  194;  Strathmore  Peerage  Case,  4  Wils. 
&  Sh.  App.  89;  Rose  v.  Ross,  4  Wils.  &  Sh. 
289;  Brown  v.  M'Douall,  7  CI.  &  F.  817; 
Munro  v.  Munro,  7  CI.  &  F.  842;  Aikman 
v.  Aikman,  3  Macq.  H.  L.  Cas.  S54;  Udny  v. 
Udny,  L.  R.  1  H.  L.  Sc.  Cas.  441 ;  In  re  Don, 
4  Drew.  190;  Shaw  v.  Gould,  L.  R.  3  H.  L. 
55;  Skottowe  v.  Young,  L.  R.  11  Eq.  474; 
Harvey  v.  Ball,  32  Ind.  98;  Scott  v.  Key,  11 
La.  Ann.  232;  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18,  40  Am.  Rep.  505;  Hazzard's  Estate, 
13  Phila.  (Pa.)  335;  Smith  v.  Thornton,  5  W. 
N.  C.  (Pa.)  372.  See  also-  Wallace  v.  Atty.- 
Gen.,  L.  R.  1  Ch.  1  ;  Ross  v.  Ross,  129  Mass. 
243,  37  Am.  Rep.  321. 

Extraterritorial   Effect    of    Legitimation.  — 
When  a  child  born  illegitimate  has,  by  the 
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BATHING— See  the  title  ExrosuRE  OF  Person. 
BATTEL.— See  Wager  of  Battel. 

BATTERY.  (See  also, the  titles  Assault  and  Battery,  vol.  2,  p.  952; 
Patent  Law.) — For  the  distinction  between  primary  and  secondary  electric 
batteries,  see  the  note  below.1 

BATTURE.  (See  also  the  title  ACCRETION,  vol.  1,  p.  467.)— "  Batture  "  is  a 
marine  term,  and  is  used  to  denote  a  bottom  of  sand,  stone,  or  rock  mixed 
together,  and  rising  towards  the  surface  of  the  water.  Its  etymology  is  from 
the  verb  battrc,  to  beat,  because  a  batture  is  beaten  by  the  water.  In  its 
grammatical  sense,  as  a  technical  word,  and  in  common  parlance,  it  denotes  an 
elevation  of  the  bed  of  a  river,  under  the  surface  of  the  water,  since  it  is  rising 
towards  it.  It  is,  however,  sometimes  used  to  denote  the  same  elevation  of 
the  bank,  when  it  has  arisen  above  the  surface  of  the  water,  or  is  as  high  as 
the  land  on  the  outside  of  the  bank.2 


subsequent  marriage  of  his  parents,  become 
legitimate  by  virtue  of  the  law  of  the  state  or 
country  where  the  marriage  took  place  and 
the  parents  were  domiciled,  it  is  thereafter  le- 
gitimate everywhere  and  entitled  to  all  the 
rights  flowing  from  that  status,  including  the 
right  to  inherit.  Miller  v.  Miller,  91  N.  Y. 
315,  43  Am.  Rep.  669,  overruling  Miller  v. 
Miller,  18  Hun  (N.  Y.)  507. 

Story,  in  his  Conflict  of  Laws,  p.  173,  §  105(7, 
says:  "  As  to  issue  born  before  the  marriage, 
if,  by  the  law  of  the  country  where  they  are 
born,  they  would  be  legitimated  by  the  sub- 
sequent marriage  of  their  parents,  they  will 
by  such  subsequent  marriage  (perhaps  in  any 
country  but  at  all  events  in  the  same  country) 
become  legitimate,  so  that  this  character  of 
legitimacy  will  be  recognized  in  every  other 
country.  If  illegitimate  there,  the  same  char- 
acter will  belong  to  them  in  every  other  coun- 
try." See  also  Smith  v.  Kelly,  23  Miss.  167, 
55  Am.  Dec.  87. 

Succession  of  Personalty. — In  In  re  Goodman's 
Trusts,  17  Ch.  Div.  26,  it  was  held  that  a  child 
born  before  wedlock  of  parents  who  were  at 
her  birth  domiciled  in  Holland,  but  who  was 
legitimated,  according  to  the  law  of  Holland, 
by  the  subsequent  marriage  of  the  parents,  was 
entitled  to  a  share  in  the  personal  estate  of  an 
intestate  dying  domiciled  in  England,  as  one 
of  her  next  of  kin  under  the  English  statute  of 
distribution. 

English  Doctrine.— In  Doe  v.  Vardill,  5  B.  & 
C.  438,  11  E.  C.  L.  266,  it  was  held  that  a 
child  born  in  Scotland  of  unmarried  parents 
domiciled  in  that  country,  who  afterwards  in- 
termarry there,  although  legitimated  by  such 
marriage  in  Scotland,  is  not  thereby  rendered 
capable  of  inheriting  land  in  England.  This 
case  was  subsequently  carried  up  on  error  to 
the  House  of  Lords,  and  though  the  twelve 
judges  gave  their  opinion  that  the  judgment 
was  correct,  nevertheless  Lord  Chancellor 
Brougham  suggested  doubts,  and  a  further 
argument  was  ordered  by  the  House  of  Lords. 
The  principle  for  which  Lord  Brougham  con- 
tended was  that  the  law  of  the  country  where 
the  marriage  of  the  parents  and  the  birth  of 
the  child  took  place  should  determine  its 
status  as  regards  legitimacy,  and  that  if,  by 
the  law  of  that  country,  the  marriage  has  a 
retroactive  effect  and  the  child  is,  by  fiction 


of  law,  considered  to  have  been  born  in  law- 
ful wedlock,  the  courts  of  England  should  re- 
gard it  as  legitimate,  and  should  adjudge  it 
capable  of  taking  its  father's  inheritance  in 
England  as  a  lawful  heir.  On  a  rehearing, 
however,  the  judges  adhered  to  their  former 
decision,  and  judgment  below  was  affirmed. 
Birtwhistle  v.  Vardill,  7  CI.  &  F.  895.  See 
also  In  re  Wright's  Trust,  2  Jur.  N.  S.  465. 

In  Some  of  the  United  States  the  Same  Principle 
has  been  Adopted. — Thus  in  Stoltz  v.  Doering, 
112  111.  234,  it  was  held  that  the  descent  and 
heirship  of  real  estate  are  exclusively  governed 
by  the  laws  of  the  country  within  which  the 
property  is  actually  situated.  No  person  can 
take  except  those  who  are  recognized  as  legiti- 
mate heirs  by  the  laws  of  that  country,  and  they 
take  in  the  proportion  and  the  order  which 
those  laws  prescribe.  Although  a  bastard 
may  be  entitled  in  Germany,  where  born,  to 
inherit  from  his  father,  he  cannot  inherit  real 
estate  from  him  situated  in  Illinois.  See  also 
Lingen  v.  Lingen,  45  Ala.  410;  Smith  t'.Derr, 
34  Pa.  St.  126,  75  Am.  Dec.  641. 

For  a  Full  Discussion  of  this  subject,  see  the 
title  Conflict  of  Laws. 

1.  Electric  Battery — Primary  and  Secondary 
Batteries  Distinguished. — "A  secondary  battery 
is  a  battery  which  has  no  original  power  of 
developing  a  current  of  electricity,  and  is 
active  only  when  rendered  so  by  sending  a 
current  elsewhere  generated  through  it. 
When  such  a  battery  is  charged  from  an  out- 
side source,  as  from  a  dynamo  machine,  it 
becomes  capable  of  giving  back  a  current 
due  to  the  energy  which  has  been  stored  in  it. 
A  primary  battery  is  a  chemical  generator 
of  electricity,  which  is  active  only  by  virtue  of 
the  materials  of  which  it  is  composed.  'The 
two  differ  as  a  spring  differs  from  a  reser- 
voir.'"  Brush  Electric  Co.  v.  Milford,  etc., 
St.  R.  Co., g8  Fed.  Rep.  388.  This  was  a  patent 
case,  and  the  court  cited  the  following  cases  in 
which  this  distinction  was  recognized  :  Elec- 
trical Accumulator  Co.  v.  Julien  Electric  Co., 
38  Fed.  Rep.  117;  Brush  Electric  Co.  v.  Julien 
Electric  Co.,  41  Fed.  Rep.  679;  Brush  Electric 
Co.  v.  Electrical  Accumulator  Co.,  47  Fed. 
Rep.  48,  1  U.  S.  App.  320,  52  Fed.  Rep.  130; 
Brush  Electric  Co.  v.  Accumulator  Co.,  50 
Fed.  Rep.  833. 

2.  Morgan  v.  Livingston,  6  Martin  (La.) 
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BAWD.  (See  also  the  titles  Disorderly  House;  Lewd  and  Lascivious 
Cohabitation  and  Conduct.) — One  who  procures  opportunities  for  persons 
of  opposite  sexes  to  cohabit  in  an  illicit  manner,  who  may  be,  while  exercising 
the  trade  of  a  bawd,  perfectly  innocent  of  committing  in  his  or  her  own  proper 
person  the  crime  either  of  adultery  or  of  fornication.1 

BAWDY  HOUSE. — See  the  title  Disorderly  House. 

BAY.  (See  also  Harbor ;  High  Seas;  and  the  titles  Boundaries; 
Navigable  Waters.) — A  bay  is  an  opening  into  the  land  where  the  watet- 
is  shut  in  on  all  sides  except  at  the  entrance  ; 2  a  bending  or  curving  of  the 
shore  of  the  sea  or  of  a  lake;  derived  from  an  Anglo-Saxon  word  signifying 
to  bow  or  bend.  For  a  similar  reason  the  word  "  bay"  is  in  Latin  termed  sinus, 
which  expresses  a  curvature  or  recess  in  the  coast.3 


216.  See  also  Municipality  No.  2  v.  Orleans 
Cotton  Press,  18  La.  122;  3  Kent  Com.  428, 
note  b;  Hollingsworth  v.  Chaffe,  33  La.  Ann. 
551 ;  Leonard  v.  Baton  Rouge,  39  La.  Ann. 
280;  New  Orleans  v.  Morris,  3  Woods  (U.  S. ) 
117. 

Sand  Bar. — In  McManus  v.  Carmichael,  3 
Iowa  12,  the  court  said  :  "  Sand  or  sand  bars, 
connected  with  the  mainland,  come  under  the 
designation  of  alluvion  or  batture.  '  Rattan-  is 
a  marine  term,  and  denotes  a  bottom  of  sand, 
etc.,  rising  above  the  surface  of  the  river.'  3 
Kent  519  (top),  note  a,  which  refers  to  and 
reviews  the  decisions  of  the  Louisiana  courts 
(where  there  has  been  much  litigation  in  ref- 
erence to  alluvion  and  batture.i),  and  where 
the  law  has  been  well,  and,  we  think,  properly 
settled.  In  cases  of  '  islands  '  especially,  the 
owner  ought  to  be  entitled  to  the  protection 
which  is  afforded  by  alluvial  formations." 

Vendee.  (See  the  title  Vendor  and  Pur- 
chaser.)— The  vendee  of  a  riparious  estate 
acquires  a  qualified  property  in  the  bank  of 
the  river,  and  consequently  the  batture  which 
may  thereafter  arise  before  the  estate.  Mor- 
gan v.  Livingston,  6  Martin  (La.)  19. 

In  Hollingsworth  Chaffe,  33  La.  Ann. 
551,  the  court  said  :  "From  the  various  de- 
cisions of  this  court  on  the  subject  we  deduce 
the  general  rule,  subject  to  some  exceptions, 
that  if  at  the  time  of  the  sale  of  a  riparian 
estate  the  alluvion  or  batture  attached  has 
attained  a  sufficient  elevation  to  be  suscepti- 
ble of  private  ownership,  the  alluvion  does 
not  pass  with  the  land,  unless  so  expressed  in 
the  act  or  acts  of  sale." 

In  all  sales  of  lots  in  the  city  of  New  Or- 
leans, fronting  on  the  levee,  if  there  exists  a 
batture  outside  of  the  levee  susceptible  of  pri- 
vate ownership,  the  presumption  is  that  the 
riparian  owner  and  vendor  does  not  convey 
his  rights  of  alluvion,  accretion,  or  batture, 
unless  the  same  are  specially  mentioned  and 
described  as  being  conveyed  in  the  act  of  sale. 
Ferriere  v.  New  Orleans,  35  La.  Ann.  209. 

Private  Ownership. — The  alluvion  or  batture 
that  forms  upon  the  shores  of  Lake  Pontchar- 
train  is  not  susceptible  of  private  ownership. 
Such  alluvion  does  not  therefore  become  the 
property  of  owners  of  lots  fronting  on  said 
lake.  It  is  the  accretion  made  by  rivers  and 
streams  only  that  belongs  to  the  proprietors 
of  adjacent  lands.  Zeller  v.  Southern  Yacht 
Club,  34  La.  Ann.  837. 

A  riparian  owner  expropriated,  for  purposes 


of  public  utility,  of  land  fronting  on  a  street, 
is  not  divested  of  his  title  to  the  batture  in 
formation  between  the  street  and  the  water. 
Batture  property  not  necessary  for  public  uses 
can  be  reduced  to  the  private  occupancy  and 
absolute  ownership  of  the  proprietor.  Dono- 
van v.  New  Orleans,  35  La.  Ann.  461. 

1.  Dyer  v,  Morris,  4  Mo.  216.  This  was  an 
action  of  slander. 

2.  U.  S.  v.  Morel,  13  Am.  Jur.  286. 

3.  Distinguished  from  River. — State  v.  Gilman- 
ton,  14  N.  H.  477.  In  that  case  the  question 
was  whether  a  particular  body  of  water  was  or 
was  not  a  river.  The  court  held  that  its  local 
name  had  little  bearing  upon  the  determina- 
tion of  this  question.  It  said  :  "  This  question 
cannot  be  determined  by  ascertaining  what 
appellations  have  been  given  to  it.  The  name 
cannot  alter  the  thing ;  it  cannot  be  received  as 
a  proper  definition  of  the  character  of  the  water. 
This  may  be  called  Sanbornton  Bay  or  the 
Straits  of  Gibraltar,  but  still  it  may  be  a  river. 
Sanbornton  Bay  is  a  local  appellation,  which 
conveniently  enough  points  out  the  particu- 
lar water  of  which  a  person  maybe  speaking; 
but  this  water  is  clearly  not  a  bay,  and  cannot 
be  called  so  with  any  attention  to  geograph- 
ical correctness.  A  bay  is  a  bending  or  curv- 
ing of  the  shore  of  the  sea  or  of  a  lake,  and  is 
derived  from  an  Anglo-Saxon  word  signify- 
ing to  bow  or  bend.  For  a  similar  reason  the 
word  bay  is  in  Latin  termed  sinus,  which  ex- 
presses a  curvature  or  recess  in  the  coast.  As 
a  matter  of  convenience,  we  may  apply  to 
water  that  name  to  which  custom  has  famil- 
iarized us;  but  when  it  becomes  necessary  to 
determine  what  a  particular  body  of  water 
actually  is,  we  cannot  disregard  the  etymology 
of  the  term  used  to  designate  it." 

A  bay  is  an  arm  of  the  sea,  distinct  from  the 
river.  Atty.-Gen.  v.  Delaware,  etc.,  R.  Co., 
27  N.  J.  Eq.  635.  In  that  case  the  court  drew 
this  distinction  between  the  Delaware  river 
and  the  Delaware  bay,  where  a  conveyance 
was  bounded  by  the  east  side  of  the  Delaware 

bay. 

In  Johnson  r-.  State,  74  Ala.  538,  the  court 
said  :  "  There  is  a  well-recognized  distinction 
between  a  river  and  a  bay,  the  one  being  an  in- 
land stream,  and  the  other  an  inlet  of  the  sea. 
Where  the  one  begins  and  the  other  ends 
may  often  be  a  question  of  difficulty,  yet  the 
two  are  legally,  and  in  fact  essentially,  dis- 
tinct." That  case  was  an  indictment  of  a 
steamboat  captain  for  suffering  a  game  of 
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Definitions. 


BAY  WINDOW.  (See  also  Projections  ;  and  the  title  Streets  and  Side- 
WALKS.) — A  bay  or  bow  window,  both  in  the  ordinary  and  technical  accepta- 
tion of  the  word,  indicates  the  formation  of  a  bow  or  bay  in  the  room  to  which 
it  is  attached,  and  the  capacity  of  which,  to  that  extent,  it  enlarges.1 

BE  -BEING.    (See  also  BECOME.) — See  note  2. 


cards  to  be  played  on  the  boat  while  navigat- 
ing the  Mobile  river.  It  was  held  that  a  con- 
viction could  not  be  had  on  proof  that  the 
game  was  played  while  navigating  the  waters 
of  Mobile  bay. 

Bay  or  Harbor.  (See  the  titles  Boundaries  ; 
Deeds.) — In  Niles  v.  Patch,  13  Gray  (Mass.) 
257,  it  was  held  that  a  conveyance  of  land 
bounded  westerly  by  the  beach  did  not  include 
the  space  between  ordinary  high  and  low  water 
mark.  The  court  said,  had  the  term  been 
bay  or  '  harbor,'  it  might  have  carried  the 
beach  or  flats  if  the  grantor  owned  it. 

Bays  and  Inlets. — In  construing  a  statute  au- 
thorizing a  railroad  company  to  build  draw- 
bridges over  bays  and  inlets  in  a  river,  it  was 
said  :  "  The  word  '  inlet '  seems  to  be  used  by 
the  statute  to  denote  the  indentation  in  the 
shore  at  the  mouth  or  outlet  of  a  navigable 
stream  falling  into  the  Hudson  river,  and  the 
word  bag  to  describe  an  indentation  or  curve 
where  there  is  no  such  stream."  Tillotson  v. 
•Hudson  River  R.  Co.,  9  N.  Y.  580. 

1.  Distinguished  from  Bulk  Windows. — Com. 
v.  Harris,  10  W.  N.  C.  (Pa.)  10.  The  court 
says:  "  We  think  in  all  the  acts  referred  to 
the  word  'jut  window'  was  considered  the 
equivalent  of  bay  or  '  bow  '  window.  They 
are  '  encroachments  of  mere  pleasure  or 
fancy,'  as  distinguished  from  '  bulk  windows,' 
which  are  'shop  windows,'  erections  for  pur- 
poses of  business,  and  not  for  mere  conven- 
ience or  adornment."  See  also  Reimer's  Ap- 
peal, 100  Pa.  St.  182. 

2.  Be  In  Force. — The  words  "  take  effect," 
"  be.  in  force,"  "  go  into  operation,"  are  used 
interchangeably.  Maize  v.  State,  4  Ind.  348. 
See  also  the  title  Statutes. 

Indictment.  (See  also  Encyc.  of  Pleading 
and  Practice,  title  Indictment.) — An  in- 
dictment alleged  that  the  offending  party,  be- 
ing above  the  age  of  fourteen  years,  etc.,  com- 
mitted an  offense.  It  was  held  that  this  was 
sufficient,  although  it  was  objected  that  it  was 
not  averred  that  the  party  offending  was  above 
the  age  of  fourteen.    Rex  f.  Moor,  2  Mod.  128. 

So  in  Rex  v.  Roysted,  2  Kenyon  552,  it  was 
held  that  "being  surveyors"  in  an  indictment 
was  a  sufficient  averment  that  the  persons  re- 
ferred to  were  surveyors. 

An  indictment  which  alleged  that  liquor 
was  sold  to  certain  persons,  being  minors,  was 
held  to  sufficiently  allege  that  such  persons 
were  minors.    State  v.  Boncher,  59  Wis.  481. 

Being  a  Trader. — This  phrase  in  the  English 
Bankruptcy  Act  has  been  held  to  mean  "  car- 
rying on  trade  at  the  time  when  the  act  in 
question  is  committed."  Ex  p.  M'George, 
20  Ch.  Div.  697. 

A  trader  who  has  ceased  trading  does  not 
come  within  the  section.  Ex  p.  Schomberg, 
L.  R.  10  Ch.  172. 

One  intending  to  resume  trade  is  still  a 
trader,  although  he  has  temporarily  suspended 


his  business.  Ex  p.  Salaman,  21  Ch.  Div.  394. 
See  also  the  title  Insolvency  and  Bank- 
ruptcy. 

Being  Then  and  There  an  Officer. — Although 

an  indictment  against  a  director  for  aiding 
and  abetting  a  cashier  in  making  false  entries 
described  the  defendant  as  "being  then  and 
there  a  director"  of  the  bank  in  question,  it 
was  held  that  it  did  not  charge  him  with  aid- 
ing and  abetting  in  his  official  capacity.  U.  S. 
v.  French,  57  Fed.  Rep.  382;  U.  S.  v.  Work, 
57  Fed.  Rep.  391.  See  also  the  titles  Offi- 
cers and  Agents  (of  Private  Corpora- 
tions); National  Banks. 

Conditions  Precedent. — As  to  whether  being 
constitutes  a  condition  precedent,  see  the  title 
Conditions. 

As  a  condition  precedent  to  the  issuing  of 
bonds  in  aid  of  a  railroad,  a  popular  vote  re- 
quired that  the  amount  voted  should  be  ex- 
pended only  in  the  event  of  the  said  railroad 
being  constructed.  It  was  held  that  "said 
railroad  being  constructed  "  was  not  equivocal ; 
that  it  gave  no  chance  to  infer  a  railroad  in  the 
future — an  "is  to  be"  or  "will  be"  railroad. 
The  court  said  :  "  It  is  a  present  entity.  The 
word  being  does  not  mean  '  will  be.'  The  one  is 
present,  the  other  future.  The  present  parti- 
ciple being  means  'existing  in  a  certain  state.' 
Webster.  The  word  'completed'  is  defined 
by  the  same  lexicographer  as  'finished,  ended, 
perfected,  fulfilled,  accomplished.'  "  State  v. 
Bissell,  4  Greene  (Iowa)  328.  See  also  the  title 
Municipal  Aid. 

Being  Insane.  (See  Encyc.  of  Pleading 
and  Practice,  title  Insanity.) — In  Valen- 
tine v.  Lunt,  115  N.  Y.  496,  the  complaint  al- 
leged in  substance  that  V.,  being  of  unsound 
mind  and  incompetent  to  manage  herself  or 
her  affairs,  in  consequence  of  the  influence  ex- 
erted over  her  by  the  defendant,  etc.;  it  was 
held  on  demurrer  that  the  complaint  did  not 
charge  that  V.  was  insane.  The  court  said  : 
'"Being  insane  '  is  a  general  statement  or  con- 
clusion dependent  upon  other  allegations,  and 
is  qualified  not  only  by  the  averments  which 
precede,  but  by  those  which  follow  it.  They  do 
not  justify  the  conclusion.  The  plaintiff  no- 
where alleges  that  Mrs.  Valentine  'was  insane,' 
or  'a  lunatic,'  or  '  a  person  of  unsound  mind.' 
but  states  an  opinion  formed  by  himself  from 
certain  circumstances.  To  say  that  a  person, 
'  being  insane,'  does  an  act,  cannot  be  con- 
sidered as  an  allegation  as  to  the  condition  of 
that  person,  or  regarded  as  presentingan  issu- 
able fact  or  ground  for  relief." 

Being  in  Advance. — Where  a  guarantee  was 
given  in  consideration  of  the  plaintiff's  being 
in  advance  to  L.  in  the  sum  of  ten  thousand 
pounds,  it  was  held  that  the  words  of  the 
guarantee  did  not  necessarily  imply  a  past 
advance,  but  might  possibly  be  intended  to 
cover  prospective  advances.  Haigh  v.  Brooks, 
10  Ad.  &  El.  309,  37  E.  C.  L.  108. 
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BEACH.  (See  also  Bank  of  a  River  ;  Seashore  ;  Shore  ;  Tide  Lands  ; 
and  see  the  titles  Boundaries;  Seaweeds.) — The  "beach"  is  the  shore  or 
strand.1  It  means  the  land  lying  between  the  lines  of  high  water  and  low 
water,  over  which  the  tide  ebbs  and  flows.  This  is  the  fixed  and  definite  mean- 
ing of  the  word  "  beach  "  when  used  in  reference  to  places  anywhere  in  the 
vicinity  of  the  sea  or  of  the  arms  of  the  sea.2 


"Be"  in  the  Sense  of  "Become." — When  a 
statute  provided  that  "no  person  or  persons, 
who  are  not  free  white  citizens,"  shall  be 
stockholders,  it  was  held  that  "shall  be " 
meant  "  shall  become."  Boisdere  v.  Citizens' 
Bank,  9  La.  511,  29  Am.  Dec.  453. 

Be  and  is  Hereby  Granted. — The  words  "  that 
there  be  and  is  hereby  granted,"  contained 
in  a  statute,  were  held  to  be  words  of  absolute 
donation,  and  to  import  a  grant  in  prescnti, 
vesting  a  present  title  in  the  grantee.  State 
v.  Central  Pac.  R.  Co.,  20  Nev.  372.  See 
also  the  titles  Deeds;  Public  Lands. 

"Be"  in  the  Sense  of  "Abide." — Where  a  tax 
statute,  in  designating  the  place  of  taxation, 
used  the  words  "  reside  or  be,"  it  was  held  that 
the  words  did  not  necessarily  mean  "dwell" 
or  "sleep,"  but  that  persons  carrying  on  a 
business  in  a  place  were  within  the  words. 
Pollock,  C.  B.,  said  :  "  The  words  of  the  act,  on 
the  construction  of  which  the  defendant's  lia- 
bility depends,  are  '  residing  or  being.'  The 
word  being  has,  in  my  opinion,  been  intro- 
duced advisedly,  that  the  ambiguous  charac- 
ter of  the  word  '  residing  '  might  never  be  re- 
lied upon  to  prevent  the  recovery  and  collec- 
tion of  the  tax.  Undoubtedly  the  word  be  is 
of  the  widest  import.  Thus  a  commercial 
traveler  may  in  one  sense  be  said  to  be  in 
every  county  or  parish  through  which  he 
travels  in  the  performance  of  his  duties.  But 
the  legislature  no  doubt  considered  that  this 
word  would  receive  a  judicial  construction, 
founded  upon  what  was  reasonable.  The  true 
mode  of  interpreting  it  was,  in  my  opinion, 
suggested  by  my  brother  Channell,  in  the 
course  of  the  argument,  viz.,  where  a  man 
shall  be  or  'abide,'  so  as  to  be  liable  to  duty." 
Martin,  B.,  added:  "Again,  the  word  be  is 
conclusive.  A  man  is  not  in  Fleet  street, 
within  the  meaning  of  this  act,  simply  be- 
cause he  walks  from  Temple  Bar  to  St.  Paul's ; 
but  a  man  who  is  staying,  abiding,  and  to  be 
found  there,  so  that  if  any  one  desired  to  see 
him  on  business  he  would  go  there  to  see  him, 
must  be  said  to  be  there.  That  would,  both 
according  to  ordinary  good  sense  and  the 
meaning  of  this  section  of  the  act,  be  the 
place  where  he  resided.  I  think  therefore 
there  was  not  only  evidence  for  the  jury,  but 
evidence  on  which  a  jury  ought  to  act,  that  the 
defendant  '  resided  and  was '  in  the  parish  of 
St.  Bride,  in  the  city  of  London."  Atty.-Gen. 
v.  M'Lean,  1  II.  &  C.  750. 

Being  at  One-half  the  Expense. — Where  a  con- 
tract in  writing,  executed  by  one  party  only, 
stipulated  to  convey  part  of  certain  lands,  the 
other  party  "  being  at  one-half  the  expense,  in 
land  or  otherwise,  for  procuring  a  title  "  to  the 
same,  this,  it  was  held,  constituted  payment 
of  the  expenses  a  condition  precedent  to  be 
paid  as  incurred  or  right  perfected.  Hutche- 
son  v.  McNutt,  1  Ohio  14. 
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"  Being  of  Sound  Wind  and  Limb,  and  Free  from 
All  Disease,"  in  the  bill  of  sale  of  a  slave,  is  an 
averment  of  a  fact,  and  imports  an  agreement. 
The  words  are  not  used  as  a  mere  description, 
but  amount  to  an  express,  not  an  implied,  cove- 
nant;  to  a  warranty  of  the  soundness  of  the 
slave.  Cramer  v.  Bradshaw,  10  Johns.  (N.  Y.) 
484.  See  also  the  title  Warranty;  and  see 
Sound. 

Being  Married,  in  a  statute,  implied  a  perfect 
and  binding  marriage.  Reg  v.  Allen,  L.  R. 
1  C.  C.  371. 

Being  the  Same  Premises. — As  to  the  effect  of 
these  words  in  a  conveyance  descriptive  of  the 
property  conveyed,  see  Ammidown  Granite 
Bank,  8  Allen  (Mass.)  293;  Lovejoy  v.  Lov- 
ett,  124  Mass.  274.  And  see  the  titles  Deeds; 
Wills. 

1.  Cutts  t\  Hussey,  15  Me.  241 ;  Littlefield 
v.  Littlefield,  28  Me.  184. 

Synonymous  with  Shore. — In  Littlefield  v. 
Littlefield,  28  Me.  184,  the  court  said:  "The 
term  beach  is  defined  by  Webster  to.be  the 
shore  of  the  sea,  or  of  a  lake,  which  is  washed 
by  tide  waters  and  waves.  Other  lexicog- 
raphers say  it  is  the  seashore,  the  strand, 
the  coast.  Webster  says  the  shore  is  the 
coast  of  land  adjacent  to  the  ocean  or  sea,  and 
that  strand  is  the  shore  or  bench,  of  the  sea  or 
ocean  or  of  large  lakes.  Other  lexicographers 
say  that  shore  is  the  coast  of  the  sea,  and 
that  strand  is  the  sea  bench.  C.  J.  Parsons,  in 
Storer  v.  Freeman,  6  Mass.  439,  says  the  sea- 
shore is  '  all  the  ground  between  the  ordinary 
high-water  mark  and  low-water  mark.'  And 
he  says  this  question  is  largely  considered  by 
Lord  Hale,  in  his  treatise  De  jure  maris  et 
bracltiorum  ejttsdem;  and  his  definition  of 
seashore  is  '  that  ground  that  is  between  the 
ordinary  high-wafer  mark  and  low-water 
mark.'  Mr.  C.  J.  Weston,  in  Cutts  v.  Hus- 
sey, 15  Me.  241,  says  that  'by  a  bench  is  to  be 
understood  the  shore  or  strand ;  and  it  has 
been  decided  that  the  seashore  is  the  space 
between  high  and  low  water.'  If  a  beach  is 
not  to  be  so  limited,  it  would  be  difficult  to 
define  its  limits.  In  many  places  the  same 
kind  of  diluvial  matter  that  composes  the 
land  between  high  and  low  water  marks  ex- 
tends a  great  distance  from  the  sea.  For  in- 
stance, such  is  the  case  upon  Cape  Cod.  In 
many  places  there  it  extends  from  sea  to  sea 
across  the  cape.  On  the  whole,  the  word 
beach  must  be  deemed  to  be  land  washed  by 
the  sea  and  its  waves,  ind  to  be  synonymous 
with  shore." 

2.  Hodge  v.  Boothby,  48  Me.  71  ;  Storer  v. 
Freeman,  6  Mass.  439;  Doane  v.  Willcutt, 
5  Gray  (Mass.)  335.  In  the  last  case  it 
was  said:  "The  term  beach,  however,  is 
usually  applied  to  this  part  of  the  coast,  when 
not  covered  with  water  when  the  tide  is 
out." 
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BEACON.  — A  lighthouse  or  sea  mark,  formerly  used  to  alarm  the  country  in 


Boundaries  (See  also  the  title  Bounda- 
kiks.) — The  word  beach  denotes  land  washed 
by  the  sea,  and,  in  the  absence  of  qualifying 
words,  a  boundary  by  the  ocean  beach  extends 
to  high-water  mark.  East  Hampton  v.  Kirk, 
6S  N.  Y.  459;  People  v.  Jones,  112  N.  Y.  605; 
McRoberts      Bergman,  132  N.  Y.  83. 

A  deed  of  land  described  as  bounded  "  on 
the  beach"  does  not  convey  the  shore  below 
high-water  mark,  unless  this  boundary  is  con- 
trolled by  other  parts  of  the  description. 
Litchfield  v.  Ferguson,  141  Mass.  97. 

A  conveyance  of  land  bounded  westerly  by 
the  beach  does  not  include  the  land  between 
high  and  low  water  mark.  The  court  said: 
"  Beach,  in  its  ordinary  signification,  when 
applied  to  a  place  on  tide  waters,  means  the 
space  between  ordinary  high  and  low  water 
mark,  or  the  space  over  which  the  tide  usually 
ebbs  and  flows.  It  is  a  term  not  more  sig- 
nificant of  a  sea  margin  than  'shore;'  and 
bounding  'on  the  shore'  does  not  include  the 
shore.  Storer  v.  Freeman,  6  Mass.  435.  Had 
the  term  been  '  sea '  or  '  salt  water, '  or  '  bay 
or  harbor, '  it  might  have  brought  the  grant 
within  the  operation  of  the  colony  ordinance, 
and  carried  the  beach,  or  flats,  if  the  grantor 
owned  it.  We  would  not  say  that  there  might 
not  be  such  terms  in  the  deed  as,  connected 
with  the  term  beach,  would  indicate  an  in- 
tent to  include  the  beach;  and  such  intent,  if 
anywhere  manifest  in  the  deed,  would  govern 
its  construction,  and  convey  the  beach.  But  in 
this  deed  there  is  no  such  qualification,  and 
therefore  the  court  are  of  opinion  that  the  de- 
fendant did  not  acquire  by  it  a  title  in  fee  in 
the  beach.  Doane  v.  Willcutt,  5  Gray  (Mass.) 
328."    Niles  v.  Patch,  13  Gray  (Mass.)  254. 

Bounded  by  the  Sea  or  Beach. — A  convey- 
ance of  land  bounded  on  one  side  by  the  sea 
or  beach  includes  the  land  lying  between  high 
and  low  water  mark.  The  court  said  that 
when  both  terms  "  sea "  and  beach  were 
used,  the  boundaries  designated  not  two 
lines,  but  one  line  indicated  by  two  words 
used  synonymously;  that  it  was  clear  that  the 
words  were  used  to  designate  one  boundary, 
and  were  intended  to  describe  that  side  of  the 
beach  on  which  the  sea  coincides  with  it,  and 
therefore  to  include  the  beach  to  low  water 
mark.  Doane  v.  Willcutt,  5  Gray  (Mass.) 
335- 

Land  Bounded  by  the  Cliff  or  Beach. — A  tract 
of  land  situated  in  Suffolk  county  was  con- 
veyed to  the  defendant's  grantor  by  a  deed 
describing  it  as  bounded  northwesterly  by 
the  cliff  or  bench.  It  was  held,  in  East  Hamp- 
ton v.  Kirk,  6  Hun  (N.  Y.)  257,  that  the 
land  conveyed  extended  to  high-water  mark. 
This  case  was  reversed  in  East  Hampton  v. 
Kirk,  68  N.  Y.  463,  the  court  saying:  "Or- 
dinarily, in  a  grant  of  lands  under  the  name  of 
a  bench,  or  a  boundary  of  lands  upon,  or  by,  or 
along  a  beach,  the  word  would  be  held  synony- 
mous with  the  shore  or  strand,  and  as  having 
reference  to  and  including  only  the  lands 
washed  by  the  sea  and  between  high-water 
mark  and  low-water  mark.  In  the  case  of  a 
boundary  it  would  be  necessary  so  to  restrict 


the  meaning  of  the  word,  in  order  to  have  a  cer- 
tain and  definite  limit  to  the  lands  granted.  If 
held  to  mean  the  sandy  land  or  flats  between 
the  upland  and  the  shore,  which  is  frequently 
formed  by  a  change  of  the  shore  line,  and  is  not 
unfrequently  called  a  beach,  it  would  be  quite 
too  uncertain  and  indefinite  to  constitute  a 
line  bounding  lands  granted.  In  a  grant  of  a 
beach,  and  perhaps  when  a  beach  is  made  the 
boundary  of  lands,  other  clauses  of  the  deed 
and  the  situation  of  the  lands  granted  or 
other  circumstances  may  authorize  a  different 
interpretation,  and  effect  may  be  given  to  the 
word  as  meaning  fiats,  or  the  sandy  land 
between  the  upland  and  the  actual  shore  line. 
In  Storer  v.  Freeman,  6  Mass.  435,  Chief 
Justice  Parsons,  in  interpreting  a  deed,  substi- 
tuted the  word  '  flats  '  for  '  shore  '  in  the  de- 
scription to  give  effect  to  the  intent  of  the 
parties,  and  held  that  the  land  conveyed  ex- 
tended to  the  'flats,'  but  did  not  include  any 
part  of  them.  The  reasons  given  by  the  chief 
justice  in  the  case  quoted  for  restricting 
'  shore  '  or  '  seashore  '  to  the  ground  between 
ordinary  high-water  mark  and  low-water  mark 
are  equally  applicable  to  a  boundary  upon,  or 
by,  or  along  a  beach.  He  says :  '  It  cannot 
be  considered  as  including  any  ground  always 
covered  by  the  sea ;  for  then  it  would  have 
no  definite  limit  on  the  seaboard.  Neither 
can  it  include  any  part  of  the  land,  for  the 
same  reason.'  The  definition  of  the  shore 
is  an  accurate  definition  of  a  beach,  having 
respect  to  the  nature  and  situation  of  both. 
Both  words  denote  lands  washed  by  the  sea. 
Littlefield  v.  Littlefield,  28  Me.  180;  Phillips 
v.  Rhodes,  7  Met.  (Mass.)  322;  Cutts  v.  Hus- 
sey,  15  Me.  237." 

Does  Not  Necessarily  Denote  Land  between 
High  and  Low  Water  Mark. — A  deed  bounded 
the  land  conveyed  "  southerly  on  the  beach." 
There  were  two  southerly  boundaries  which 
might  answer  this  description.  One  was  a 
sand  beach,  the  other  the  beach  of  Long  Island 
Sound,  namely,  the  space  between  high  and 
low  water  mark  on  the  south  side  of  the 
sand  beach.  There  was  perhaps  also  an- 
other beach,  namely,  the  space  between  high 
and  low  water  mark  on  the  north  side  of 
the  sand  beach.  It  was  held  that  it  was 
competent  to  show  by  other  parts  of  the  deed, 
and  by  the  situation  and  use  of  the  prop- 
erty, and  by  parol  evidence,  which  of  the 
beaches  was  intended.  The  court  said  :  "We 
see  no  reason  for  holding  that  in  law  the  beach 
means  the  shore  of  Long  Island  Sound,  es- 
pecially as  the  deeds  do  not  bound  the  prem- 
ises by  the  sound.  The  word  beach  has  no 
such  inflexible  meaning  that  it  must  denote 
land  between  high  and  low  water  mark.  The 
premises  in  dispute  are  called  either  sand 
beach,  or  beach  simply  without  the  prefix. 
The  plaintiffs  in  their  writ  bound  their  prem- 
ises southerly  by  '  Long  Island  Sound,' which 
would  seem  to  be  the  natural  mode  of  de- 
scribing them  in  the  deeds  if  it  had  been  in- 
tended that  they  should  extend  to  ordinary 
high-water  mark  on  the  sound."  Merwin  v. 
Wheeler,  41  Conn.  25. 
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Definitions. 


case  of  the  approach  of  an  enemy,  but  now  used  for  the  guidance  of  ships  at 
sea  by  night  as  well  as  by  day.1 

BEACONAGE. — Money  paid  as  the  expenses  of  maintaining  a  beacon  or 
signal  light.2 

BEANS. — See  note  3. 

BEAR  ARMS.  (See  Arms,  vol.  2,  p.  828;  Weapons;  and  the  titles  Car- 
rying Concealed  Weapons;  Constitutional  Law.) — This  phrase,  as  used 
in  the  constitutional  provision  reserving  to  the  people  the  right  to  keep  and 
"bear"  arms,  has  been  held  to  include  the  right  to  load,  shoot,  and  use  arms 
as  such  weapons  are  ordinarily  used,  and  not  to  be  confined  to  the  simple  right 
of  carrying  arms  upon  the  person.4 

BEARER.  (See  also  the  title  Bills  of  Exchange  and  Promissory 
Notes.) — The  "bearer"  of  a  bill  or  note  means  a  person  in  possession  of  a 
bill  or  note  which  is  payable  to  bearer.6 

BEARER  OF  A  CHALLENGE.  (See  also  CHALLENGE ;  and  the  title  DUEL- 
LING.)— The  bearer  of  a  challenge  is  a  third  person  who  carries  a  challenge  for 
his  friend,  and  not  the  challenger  himself.6 

BEARING.— See  note  7. 

BEASTS.  (See  also  the  titles  Animals,  vol.  2,  p.  341  ;  Cruelty  to  Ani- 
mals ;  Executions;  Malicious  Mischief;  Sodomy;  and  see  Encyc.  of 


Devise  of  a  Beach  for  Drift  Wood  and  Timber. 

— A  devise  of  a  "■bench  for  drift  wood  and 
timber,"  made  by  a  testator  who  owned  the 
upland  adjoining  the  beach,  was  held  to  pass 
the  soil  above  ordinary  high-water  mark,  and 
as  far  up  as  that  line  of  shore  to  which  sea- 
weed and  drift  wood  are  usually  carried  by 
the  sea  in  ordinary  seasons  by  the  highest 
winter  floods,  but  not  so  far  up  as  to  include 
land  occasionally  covered  by  sea  water  in  ex- 
traordinary inundations.  Brown  v.  Lakeman, 
17  Pick.  (Mass.)  444. 

Beach  or  Ocean  Front. — Where  a  statute  au- 
thorized cities  on  the  ocean  to  lay  out  streets, 
drives,  and  walks  on  the  bench  or  ocean  front, 
it  was  held  that  the  words  "bench  or  ocean 
front  "  included  the  entire  bench  flowed  by 
ocean  tides  within  the  limits  of  the  city. 
Bowker  v.  Wright,  54  N.  J.  L.  130. 

Back  of  the  Beach. — In  Nixon  v.  Walter,  41 
N.  J.  Eq.  106,  it  was  held  that  by  the  term 
bench  in  the  expression  "back  of  the  bench  " 
was  meant  high-water  line. 

1.  Whart.  Law  Lex. 

2.  Abb.  L.  Diet. 

3.  Revenue  Laws. — In  Robertson  v.  Salo- 
mon, 130  U.  S.  414,  it  was  held  that  benns 
could  not  be  classified  as  seeds.  See  the  title 
Revenue  Laws. 

4.  Hill  v.  State,  53  Ga.  480. 
In  Andrews  v.  State,  3  Heisk.  (Tenn.)  194, 

it  was  said  that  "  the  word  bear  was  not  used 
alone  in  the  military  sense  of  carrying  arms, 
but  in  the  popular  sense  of  wearing  them  in 
war  or  in  peace." 

5.  Imports  Dominion. — On  January  10,  1884, 
the  defendant  signed  an  instrument  of  the 
following  tenor:  "For  value  received,  the 
bearer  may  deliver  me,  or  call  on  me,  on  one 
day's  notice,  except  last  day  when  notice  is 
not  required,  five  hundred  shares  of  the  Union 
Pacific  Railroad  Company,  at  sixty-seven  per 
cent,  if  put,  or  at  eighty-seven  per  cent,  if 
called,  at  any  time  in  six  months  from  date." 
It  was  held  that  the  term  bearer  in  the  con- 


tract did  not  mean  simply  a  person  having  the 
paper  in  his  individual  custody;  it  meant  a 
person  apparently  exercising  individual  do- 
minion of  the  paper  as  owner.  The  court  said  : 
"  In  my  judgment  the  term  bearer,  in  the  con- 
tract, does  not  mean  simply  a  person  having 
the  paper  in  his  individual  custody.  It  means 
a  person  apparently  exercising  individual 
dominion  of  the  paper  as  owner.  This  would 
be  proved  in  most  cases  by  showing  individual 
custody  of  the  paper.  If  it  contemporaneously 
appeared  that  he  who  had  the  paper  procured 
it  wrongfully  from  the  owner,  he  would  not 
be  the  bearer.  The  bearer,  in  the  legal  sense, 
is  as  against  the  owner  supposed  to  have  be- 
come possessed  by  transfer  from  the  owner. 
In  case  there  has  been  no  transfer,  the  party 
bound  by  the  instrument  ought  not  to  suffer 
from  the  negligence  of  the  owner  or  his  mis- 
fortune, after  it  has  passed  from  his  control  to 
the  apparent  ownership  of  another."  Van 
Orden  v.  Keene  (Super.  Ct.),  10  N.  Y.  St. 
Rep.  461. 

6.  State  v.  Gibbons,  4  N.  J.  L.  49. 

7.  Bearing  Interest. — Under  these  words,  in 
a  bill  of  exchange,  the  plaintiff  is  entitled  to 
recover  interest  from  the  date  of  the  bill, 
since  without  any  such  words  he  would  be 
entitled  to  interest  from  the  time  when  the 
bill  became  due.  Kennedy  v.  Nash,  1  Stark. 
453,  2  E.  C.  L.  174.  See  also  the  title  Interest. 

Bearing  the  Surname. — A  bearing  de  facto, 
though  by  voluntary  assumption,  was  held 
sufficient  to  satisfy  the  general  and  ordinary 
meaning  of  the  words  "  bearing  the  surname  " 
in  a  devise.  Doe  v.  Yates,  5  B.  &  Aid.  544, 
7  E.  C  L.  185.  See  also  the  titles  Name  ; 
Wills. 

It  seems  that  there  is  a  difference  between 
a  gift  to  descendants  who  bear  a  particular 
name  and  a  gift  to  descendants  of  such  name. 
/;/  re  Roberts,  50  L.  J.  Ch.  265,  19  Ch.  Div. 
520. 

Bearing  Arms. — See  Bear  Arms,  and  refer- 
ences there  given. 
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Pj  i  aping  AND  PRACTICE,  title  MALICIOUS  Mischief.) — The  term  "  beasts" 
is  a  general  designation  of  the  four-footed  land  animals  which  are  of  use  or 
value  for  work,  food,  or  sport.    A  horse  is  a  beast;1  and  so  a  cow  2  and  a  hog3 

are  beasts.4 

BEAT. — Formerly,  in  Alabama,  a  "beat"  was  a  well-known  legal  subdivi- 
sion of  a  county,  corresponding  to  the  townships  or  towns  in  some  other 
states.5  To  "beat,"  in  a  legal  sense,  is  not  merely  to  whip,  wound,  or  hurt, 
but  includes  any  unlawful  imposition  of  the  hand  or  arm.6 

BECOME.— See  note  7. 


1.  An  indictment,  founded  on  an  act  to 
prevent  malicious  mischief,  for  killing  "one 
horse  beast  of  the  value,"  etc.,  was  held  to 
be  sufficiently  descriptive  of  the  property  de- 
stroyed. State  v.  Pearce,  Peck  (Tenn.)  66. 
See  also  the  title  Malicious  Mischief;  and 
see  Encyc.  of  Pleading  and  Practice, 
title  Malicious  Mischief. 

So  in  Winfrey  v.  Zimmerman,  8  Bush 
(Ky.)  588,  Hardin,  J.,  delivering  the  opinion 
of  the  court,  said:  "It  seems,  from  the  sev- 
eral acts  of  the  legislature  exempting  property 
from  sale  under  execution,  that  the  words 
'  work  beast'  and  'work  horse'  were  intended, 
as  used,  to  mean  the  same  thing;  and  under 
those  statutes  the  appellant  was  entitled  to 
retain  as  exempted  property  two  work  beasts 
or  work  horses  or  one  of  them  and  one  yoke 
of  oxen." 

2.  In  Taylor*.  State,  6  Humph.  (Tenn.)  285, 
an  indictment  charging  the  malicious  and  un- 
lawful killing  of  a  cow  was  held  good  without 
the  use  of  the  word  beast,  as  a  cow  is  a  beast 
within  the  meaning  of  the  statute.  The  court 
said  :  "  The  word  beast  is  here  used  as  a  gen- 
eric term,  and  includes  all  animals  of  that 
description.  The  indictment  describes  the 
specific  animal  killed,  and  the  animal  so  de- 
scribed is  a  beast,  and  by  necessary  conse- 
quence the  indictment  charges  that  the 
defendant  killed  a  beast." 

3.  In  State  v.  Enslow,  10  Iowa  115,  it  was 
held  that  in  an  indictment  for  maliciously 
killing  a  hog  it  was  not  necessary  to  allege 
that  the  animal  killed  was  a  domestic  beast. 

4.  A  dog  was  held  not  to  be  a  beast  within 
the  meaning  of  a  statute  providing  for  the 
punishment  of  persons  for  wilfully  killing 
"horses,  cattle,  or  other  beasts  of  another 
person."  U.  S.  v.  Gideon,  1  Minn.  292.  The 
court  said  :  "  It  may  be  difficult  to  determine 
in  all  respects  what  animals  the  term 
beasts,  as  used  in  the  statute,  includes;  but 
it  may  be  fairly  assumed,  as  it  seems  to  me, 
that  all  such  as  have,  inlaw,  no  value  were  not 
intended  to  be  included  in  that  general  term. 
Horses  and  cattle  have  an  intrinsic  value 
which  their  names  import,  and  it  is  but  rea- 
sonable to  suppose  that  the  intention  of  the 
law  was,  in  using  the  term  beasts,  to  include 
such  other  animals  as  may  properly  come  tin- 
der the  name  of  beasts,  and  as  have  an  intrin- 
sic value  in  the  same  sense  that  there  is  value 
in  horses,  oxen,  and  cows.  The  term  beasts 
may  well  be  intended  to  include  asses,  mules, 
sheep,  swine,  and  perhaps  some  other  domes- 
ticated animals,  but  it  would  be  going  quite 
too  far  to  hold  that  dogs  were  intended." 

Sodomy. — A  fowl  was  held  not  to  be  a  beast. 


Rex  v.  Mulreaty,  Hil.  T.,  1812,  cited  in  1 
Russ.  Cr.  &  M.  938. 

5.  Williams  v.  Pearson,  38  Ala.  308.  See 
also  the  title  Towns  and  Townships. 

6.  Goodrum  v.  State,  60  Ga.  511.  See  also 
the  title  Assault  and  Battery,  vol.  2,  p.  952. 

Battery  and  unlawful  beating  are  held  to  be 
synonymous.   Hunt  v.  People,  53  111.  App.  1 12. 

Pulling  a  man  to  the  ground  and  holding 
him  there  is  not  a  beating.  Reg.  v.  Hale,  2 
C.  &  K.  326,  61  E.  C.  L.  326. 

Cruelty  to  Animals.  (See  also  the  title 
Cruelty  to  Animals.) — On  an  indictment 
for  wilfully,  maliciously,  and  cruelly  beating 
a  horse,  the  distinction  was  made  between 
that  chastisement  which  is  really  adminis- 
tered for  purposes  of  training  and  discipline 
and  the  beating  and  needless  infliction  of  pain 
which  is  dictated  by  a  cruel  disposition,-by  vio- 
lent passions,  a  spirit  of  revenge,  or  reckless 
indifference  to  the  sufferings  of  others.  State 
v.  Avery,  44  N.  II.  396.  See  also  Com.  -'. 
Lufkin,  7  Allen  (Mass.)  579. 

Same — Maim,  Beat,  or  Torture. — Tying  brush 
and  boards  to  the  tail  of  an  animal  does  not 
come  within  the  meaning  of  this  expression 
in  an  indictment,  unless  an  averment  is  made 
declaring  the  effects  of  the  act  to  have  been 
pain  and  torture.    State  v.  Pugh,  15  Mo.  511. 

Same — Beating  Refers  to  Blows. — An  aver- 
ment in  an  indictment  that  the  defendant 
"  did  cruelly  beat  a  certain  horse,"  was  held  a 
sufficient  description  of  the  offense.  The 
court  said:  "It  is  suggested  that  the  word 
beat  does  not  of  itself  describe  with  sufficient 
certainty  the  alleged  act,  because  it  may  refer 
to  a  race  or  some  other  act  of  contest.  But 
there  can  be  no  doubt  that  the  beating  of  a 
horse  by  a  man  refers  to  the  infliction  of 
blows.  There  is  no  danger  that  the  defend- 
ant, or  the  witnesses,  or  the  jury,  or  the  court 
will  misunderstand  it."  Com.  v.  McClellan, 
101  Mass.  34.  See  also  the  title  Cruelty  to 
Animals. 

7.  BeandBecome.  (SeealsoBE.) — An  indict- 
ment under  section  2093  Indiatia  Rev.  Stat. 
1881,  for  selling  liquor  to  an  habitual  drunkard, 
charging  a  sale  to  a  person  in  the  habit  of  "  be- 
coming intoxicated,"  is  sufficient,  though  the 
words  of  the  statute  are  "  being  intoxicated" 
instead  of  " beeoming  intoxicated."  Dolan  -•. 
State,  122  Ind.  141.  See  the  title  Habitual 
Drunkard. 

In  a  statute  giving  a  remedy  to  the  common- 
wealth for  the  support  of  any  pauper  who 
"shall  become  an  inmate  of  the  state  alms- 
houses," the  words  "  shall  become  an  inmate" 
were  held  to  mean  "shall  be  an  inmate." 
Com.  v.  Dracut,  8  Gray  (Mass.)  455. 
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BED. — A  "bed"  is  a  layer  or  stratum;  an  extended  mass  of  anything, 
whether  upon  the  earth  or  within  it,  as  a  bed  of  sulphur,  a  bed  of  sand  or 
clay.1  Matrimonial  connection  ;  marriage  ;  lawful  cohabitation.2  A  divorce 
a  mensa  ct  thoro — from  bed  and  board — signifies  a  separation  by  which  the  right 
of  sexual  intercourse  and  the  conjugal  relations  are  suspended.3 

BED  OF  A  RIVER.  (See  also  Bank  of  a  River  ;  River;  Shore;  and  the 
titles  Riparian  Rights;  Water  and  Water  Courses.) — The  bed  of  a  river 
is  the  space  contained  between  its  banks.4 


Shall  have  Become  an  Habitual  Drunkard,  in  a 

statute  allowing  a  divorce  for  this  cause, 
means  that  the  defendant  must  have  become  an 
habitual  drunkard  after  the  marriage.  Porritt 
v.  Porritt,  16  Mich.  141.  See  also  the  titles 
Habitual  Drunkard;  Divorce. 

At  the  Time  He  Becomes  Bankrupt,  in  a  statute 
empowering  the  commissioners  to  dispose  of 
goods  in  the  possession  of  the  bankrupt  as  re- 
puted owner,  has  reference  to  the  act  of  bank- 
ruptcy, and  not  to  the  time  of  the  commission 
or  fiat.  Fawcett  v.  Fearne,  6  B.  28,  51  E. 
C.  L.  28.  See  also  the  title  Insolvency  and 
Bankruptcy. 

Rent  to  Become  Due.  (See  also  Due  ;  and  the 
titles  Leases;  Landlord  and  Tenant.) — 
The  condition  of  a  recognizance  upon  an 
appeal  from  the  judgment  of  a  justice  of 
the  peace  in  an  action  of  forcible  entry  and 
detainer  was,  by  the  memorandum  returned, 
that  the  conusors  prosecute  their  appeal 
"and  pay  all  rent  due  and  to  become  due, 
and  all  intervening  damages  and  costs."  It 
was  held  that  the  expression  "  rent  to  become 
due  "  must  be  construed  to  mean  intervening 
rent,  and  was  in  substantial  conformity  with 
the  Massachusetts  Gen.  Stat.,  c.  137,  §  9. 
Martin  v.  Campbell,  120  Mass.  126. 

Soliciting  a  Female  who  is  already  a  prosti- 
tute and  in  a  house  of  ill  fame,  to  go  into 
another  house  of  like  character,  is  not  an  of- 
fense within  the  meaning  of  3  How.  Stat., 
§  9286,  which  makes  it  a  felony  to  solicit  a 
female  to  enter  a  house  of  ill  fame,  resorted 
to  for  the  purpose  of  prostitution  or  lewdness, 
for  the  purpose  of  becoming  a  prostitute. 
People  v.  Cook,  96  Mich.  368.  See  also 
House  of  III  Fame. 

1.  Oyster  Bed. — State  v.  Willis,  104  N.  Car. 
769,  in  which  case  it  was  held  that  a  "  natural 
oyster  bed,"  as  distinguished  from  an  "  arti- 
ficial oyster  bed,"  in  the  sense  in  which  those 
terms  are  employed  in  the  code  of  that  state, 
is  one  not  planted  by  man,  and  is  any  shoal, 
reef,  or  bottom  where  oysters  are  to  be  found 
growing,  not  sparsely  or  at  intervals,  but  in  a 
mass  or  stratum  in  sufficient  quantities  to  be 
valuable  to  the  public. 

2.  Webster  Diet. 

To  Go  to  Bed  with  is  "  to  be  in  bed  with,  "and 
in  the  language  of  the  law,  as  well  as  by  uni- 
versal usage,  these  words,  except  as  between 
man  and  wife,  significantly  impute  illicit  in- 
tercourse, and  are  actionable.  Walton  v. 
Singleton,  7  S.  &  R.  (Pa.)  452.  See  also  the 
title  Libel  and  Slander. 

3.  See  the  title  Divorce. 

4.  Pulley  v.  Municipality  No.  2,  18  La.  282. 
Bed  Distinguished  from  Bank. — "The  banks 

of  a  river  are  those  elevations  of  land  which 


confine  the  waters  when  they  rise  out  of  the 
bed;  and  the  bed  is  that  soil  so  usually  covered 
by  water  as  to  be  distinguishable  from  the 
banks  by  the  character  of  the  soil,  or  vege- 
tation, or  both,  produced  by  the  common 
presence  and  action  of  flowing  water.  But 
neither  the  line  of  ordinary  high-water  mark, 
nor  of  ordinary  low-water  mark,  nor  of  a  mid- 
dle stage  of  water  can  be  assumed  as  the  line 
dividing  the  bed  from  the  banks.  This  line 
is  to  be  found  by  examining  the  bedand  banks, 
and  ascertaining  where  the  presence  and  ac- 
tion of  water  are  so  common  and  usual,  and  so 
long  continued  in  all  ordinary  years,  as  to  mark 
upon  the  soil  of  the  bed  a  character  distinct 
from  that  of  the  banks,  in  respect  to  vegeta- 
tion, as  well  as  in  respect  to  the  nature  of  the 
soil  itself.  Whether  this  line  between  the 
bed  and  the  banks  will  be  found  above  or  be- 
low or  at  a  middle  stage  of  water  must  de- 
pend upon  the  character  of  the  stream.  The 
height  of  a  stream,  during  much  the  larger 
part  of  the  year,  may  be  above  or  below  a 
middle  point  between  its  highest  and  least 
flow.  Something  must  depend  also  upon  the 
rapidity  of  the  stream  and  other  circum- 
stances. But  in  all  cases  the  bed  of  a  river  is 
a  natural  object,  and  is  to  be  sought  for,  not 
merely  by  the  application  of  any  abstract 
rules,  but  as  other  natural  objects  are  sought 
for  and  found,  by  the  distinctive  appearances 
they  present ;  the  banks  being  fast  land,  on 
which  vegetation  appropriate  to  such  land  in 
the  particular  locality  grows,  wherever  the 
bank  is  not  too  steep  to  permit  such  growth, 
and  the  bed  being  soil  of  a  different  character 
and  having  no  vegetation,  or  only  such  as 
exists  when  commonly  submerged  in  water." 
Howard  v.  Ingersoll,  13  How.  (U.  S.)  427. 
See  also  Paine  Lumber  Co.  v.  U.  S.,  55  Fed. 
Rep.  864;  Houghton  Chicago,  etc.,  R.  Co., 
47  Iowa  372.  These  definitions  and  distinc- 
tions are  quoted  with  approval  in  St.  Louis, 
etc.,  R.  Co.  v.  Ramsey,  53  Ark.  322;  Gibbs 
v.  Williams,  25  Kan.  214. 

In  Harlan  v.  Paschall,  5  Del.  Ch.  463,  the 
court  said:  "Every  river,  be  it  public  or 
private,  has  a  bed,  shore,  and  bank.  Houck 
Riv.,  §  6;  Gavit  v.  Chambers,  3  Ohio  496. 
The  bank  is  the  outermost  part  of  the  bed. 
in  which  the  river  naturally  flows.  The 
bed  is  covered  by  the  river,  and  is  the  space 
subjacent  to  the  river  through  which  it  flows. 
The  shore  (Saxon) — the  coast  of  the  sea;  the 
bank  of  the  river;  that  part  of  the  bed  lying 
between  the  top  of  the  bank  and  that  part  of 
the  bed  where  the  water  actually  flows  and 
which,  as  the  water  rises  and  falls,  is  land 
or  water.  Johnson  Diet.  In  the  channel  or 
hollow  containing  a  river,  the  Roman  law  has 
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BEDROOM. — See  note  I. 

BEEF.   (See  Cattle;  Stock.) — See  note  2. 

BEER.    (See  also  Lager;  and  the  titles  JUDICIAL  NOTICE  ;  INTOXICATING 


distinguished  the  alveus,  or  bed  of  the  river, 
and  ihe  ripa,  or  bank;  the  river  itself  being 
aqua,  water.  All  above  high-water  mark  they 
distinguished  as  ripa,  bank,  and  all  below  as 
alveus,  or  bed.  State  papers  by  Jefferson, 
entitled  Land  in  New  Orleans,  the  Batture, 
and  quoted  in  Houck  on  Rivers." 

In  Haight  v.  Keokuk,  4  Iowa  212,  it  is 
said:  "If  we  divide  a  river  into  its  parts  it 
consists  of  banks,  bed,  and  water,  and  the  bed 
includes  the  shores;  for,  to  constitute  a  part 
of  the  bed,  it  is  not  necessary  that  it  should 
be  always  covered  by  water,  yet  in  order  to 
obtain  intelligible  terms  for  different  parts  it 
is  often  divided  into  banks,  shores,  bed,  and 
water;  still  the  shore  is  a  part  of  the  bed,  or 
bottom  of  the  river.  It  is  probable  that  Con- 
fusion and  misunderstanding  of  cases  has 
arisen  from  the  use  of  this  term  bed  of  a  river 
in  different  senses  ;  sometimes  in  its  broad  and 
true  sense,  and  sometimes  in  a  limited  one 
meaning  only  that  part  which  is  always  cov- 
ered by  water." 

Boundaries.  (SeealsothetitlesBouNDARiES ; 
States.) — The  boundary  line  between  the 
states  of  Georgia  and  Alabama  depends  upon 
the  construction  of  the  following  words  of 
the  contract  of  cession  between  the  United 
States  and  Georgia,  describing  the  boundary 
of  the  latter,  viz. :  "  West  of  a  line  beginning 
on  the  western  bank  of  the  Chattahoochee 
river,  where  the  same  crosses  the  boundary 
between  the  United  States  and  Spain,  run- 
ning up  the  said  river  and  along  the  western 
bank  thereof."  It  was  held  that  the  language 
implied  that  there  was  ownership  of  soil  and 
jurisdiction  in  Georgia  in  the  bed  of  the  river 
Chattahoochee,  and  that  the  bed  of  the  river  is 
that  portion  of  its  soil  which  is  alternately 
covered  and  left  bare,  as  there  may  be  an  in- 
crease or  diminution  in  the  supply  of  water, 
and  which  is  adequate  to  contain  it  at  its 
average  and  mean  stage  during  the  entire 
year,  without  reference  to  the  extraordinary 
freshets  of  the  winter  or  spring,  or  the  extreme 
drought  of  the  summer  or  autumn.  Alabama 
v.  Georgia,  23  How.  (U.  S.)  505. 

Necessary  to  Constitute  a  Water  Course.  (See 
River;  and  the  title  Water  and  Water 
Courses.) — "  Again,  for  a  water  course  there 
must  be  a  channel,  a  bed  to  the  stream,  and 
not  merely  low  land,  or  a  depression  in  the 
prairie  over  which  water  flows.  It  matters 
not  what  the  width  or  depth  may  be,  a  water 
course  implies  a  distinct  channel,  a  way  cut 
and  kept  open  by  running  water,  a  passage 
whose  appearance,  different  from  that  of  the 
adjacent  land,  discloses  to  every  eye,  on  a 
mere  casual  glance,  the  bed  of  a  constant  or 
frequent  stream.  Swett  v.  Cutts,  50  N.  H. 
439;  Ashley  v.  Wolcott,  11  Cush.  (Mass.)  192; 
Hoyt  v.  Hudson,  27  Wis.  664;  Ang.  Water 
Courses  (5th  ed.),  §  4;  Barnes  v.  Sabron,  10 
Nev.  218."    Gibbs  v.  Williams,  25  Kan.  214. 

The  bed  of  a  river,  "  which  is  a  definite,  and 
commonly  a  permanent,  channel,  is  the  char- 
acteristic which  distinguishes  the  water  of 


the  river  from  mere  surface  drainage,  flowing 
without  definite  course  or  certain  limits,  and 
from  water  percolating  through  the  strata  of 
the  earth,  both  of  which  are  not  subject  to 
riparian  rights,  but  form  part  of  the  realty, 
and  belong  exclusively  to  the  owner  of  the 
realty.  *  *  *  The  banks,  and  the  soil  which 
is  permanently  submerged,  form  the  bed  of 
the  river.'"  Paine  Lumber  Co.  v.  U.  S.,  55 
Fed.  Rep.  855. 

1.  Private  Place. — In  Coleman  v.  State,  20 
Ala.  52,  it  was  held  that  prima  facie  a  bed- 
room is  a  private  place,  and  while  it  may  be 
made  public  within  the  meaning  of  a  statute 
against  gaming,  yet  the  presence  of  eight 
or  ten  persons  by  invitation  does  not  consti- 
tute it  a  public  place.  See  also  the  title 
Gaming;  and  see  Public. 

2.  In  Philadelphia  v.  Davis,  6W.&  S.  (Pa.) 
279,  it  was  held  that  beef  was  not  included  in 
the  expression  "  produce  of  the  farm."  The 
court  said  that  an  ox  was  the  produce  of  the 
farm  ;  beef,  the  produce  of  the  slaughter-house 
and  the  shambles.    See  also  Produce. 

Whether  the  Term  Includes  a  Cow. — In  Smith 
v.  State,  24  Tex.  App.  298,  the  court  said  : 
"  The  question  is  whether  the  word  b&ef  em- 
braces a  cow.  We  are  of  opinion  that  it 
does,  and  that  there  is  no  variance.  In  Duval 
v.  State,  8  Tex.  App.  370,  it  was  held  that 
'one  beef  cattle'  is  a  sufficient  description  of 
a  stolen  bovine  in  an  indictment  for  theft. 
Mr.  Webster  says  the  word  beef  includes  the 
bull,  cow,  and  ox  in  their  full-grown  state ; 
and  this,  wre  think,  is  the  common  accepta- 
tion of  the  word." 

"The  word  beef,  as  used  in  the  indictment, 
means  an  animal  of  the  cow  species,  denomi- 
nated in  the  statute  'cattle,'  and  not  beef  pre- 
pared for  market  or  for  use  as  meat.  *  *  *  A 
beef,  or  one  beef,  is  an  expression  frequentlv 
used  to  designate  an  animal  fit  for  use  as 
beef,  instead  of  designating  it  as  a  steer,  a 
heifer,  an  ox,  or  a  cow."  Davis  v.  State,  40 
Tex.  134;  Moore  v.  State,  2  Tex.  App.  351. 

Whether  Beef  Includes  a  Bull. — In  Maier  v. 
Randolph,  33  Kan.  342,  the  court  said  :  "  Here 
the  defendant  instructed  his  servant  to  go  to 
a  certain  place  at  a  certain  time  and  kill  a  beef. 
The  servant  went  to  such  place  at  such  time, 
and,  finding  no  animal  there  except  the 
plaintiffs'  bull,  killed  the  bull,  skinned  him, 
dressed  him,  and  hung  his  carcass  up  in  the 
slaughter-house  as  a  beef.  Evidently  the  ser- 
vant was  honestly  attempting  to  obey  the 
master's  order,  and  evidently  the  servant 
thought  that  he  was  doing  so;  but  he  was 
honestly  mistaken.  A  beef,  according  to 
Webster's  Dictionary,  may  be  either  a  bull,  a 
cow,  or  an  ox.  The  servant  was  all  the  time 
acting  for  the  master,  and  he  killed  this  bull 
while  in  the  execution  of  his  master's  busi- 
ness, and  within  the  scope  of  his  employment, 
and  therefore  his  master  js  liable."  This  was 
an  action  against  the  master  to  recover  the 
value  of  the  plaintiffs'  bull,  killed  by  the  serv- 
ant. 
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Liquors;  Searches  and  Seizures.)  —  Beer  is  an  alcoholic  liquor  made 
from  any  farinaceous  grain,  but  generally  from  barley,  which  is  first  malted  and 
ground,  and  its  fermentable  substance  extracted  by  hot  water.1 


1.  U.  S.  v.  Ellis,  51  Fed.  Rep.  812. 

Beer,  according  to  Webster,  is  a  fermented 
liquor  made  from  any  malted  grain,  with  hops 
and  other  bitter  flavoring  matters.  State  v. 
Jenkins,  32  Kan.  480. 

Variance — Lager  Beer  and  Beer. — In  State  v. 
Heinze,  45  Mo.  App.  404,  it  was  held  that 
while  there  may  be  a  variance  between  the 
allegation  of  lager  beer  and  the  proof  of  beer, 
such  variance  is  of  no  consequence  in  the  ap- 
pellate court,  the  action  of  the  trial  court 
being  conclusive. 

Spirituous  Liquors — Indians.  (See  also  the 
title  Indians.) — Within  a  statute  prohibiting 
the  introduction  of  any  spirituous  liquors  into 
the  Indian  country,  lager  beer  was  held  a 
spirituous  liquor.  U.  S.  v.  Ellis,  51  Fed.  Rep. 
808.  See  contra,  In  re  McDonough,  49  Fed. 
Rep.  360. 

Judicial  Notice.  (Seethe  titles  Intoxicating 
Liquors;  Judicial  Notice.) — Courts  have 
taken  judicial  notice  that  beer  is  an  intoxicat- 
ing liquor.  State  v.  Jenkins,  32  Kan.  480; 
State  v.  Teissedre,  30  Kan.  477  ;  State  v.  May, 
52  Kan.  53 ;  Hollender  v.  Magone,  38  Fed. 
Rep.  912;  Kerkow  v.  Bauer,  15  Neb.  150; 
Murphy  v.  Montclair,  39  N.  J.  L.  673;  Brif- 
fitt  v.  State,  58  Wis.  39. 

Beer  is  judicially  known  to  be  a  fermented 
liquor,  chiefly  made  of  malt;  and  proof  of 
selling  beer,  not  shown  to  be  otherwise  made, 
will  support  an  indictment  for  selling  malt 
liquor.    U.  S.  v.  Ducournau,  54  Fed.  Rep.  138. 

"  But  it  seems  to  be  well  settled  that  the 
word  beer,  in  its  ordinary  sense,  denotes  a 
beverage  which  is  intoxicating,  and  is  within 
the  fair  meaningof  the  words,  '  strong  or  spir- 
ituous liquors,'  used  in  statutes  regulating  the 
sale  of  such  liquors.  11  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  579,  and  a  number  of  author- 
ities there  cited  pro  and  con.  Beer  is  defined  to 
be  'a  fermented  liquor  made  from  any  malted 
grain,  with  hops  and  other  bitter  flavoring 
matters;'  also  as  a  fermented  extract  of  the 
roots  and  other  parts  of  various  plants,  as 
spruce,  ginger,  sassafras,  etc.  Webst.  Diet. 
Its  primary  signification  is  that  it  is  a  malt 
liquor,  and  if  it  is  to  be  understood  in  a  re- 
stricted or  qualified  sense,  such  as  to  denote 
root  beer,  molasses  beer,  or  persimmon  beer, 
etc.,  it  would  be  incumbent  upon  the  defend- 
ant to  show  that  such  is  the  case.  There  have 
been  a  great  many  decisions  upon  the  subject, 
some  of  them  evincing  much  learning.  And 
in  Briffitt  v.  State,  58  Wis.  39,  there  will  be 
found  a  reference  to  some  of  them  to  sustain 
the  view  that  the  court  will  take  judicial  no- 
tice that  the  word  beer,  when  used  in  court  by 
a  witness,  means  a  malt  and  an  intoxicating 
liquor.  It  would  have  been  competent  for  the 
defendant  to  have  shown  that  the  glass  of 
beer  sold  or  given  to  the  minor  was  not  malt 
liquor;  but,  having  failed  to  do  so,  the  pre- 
sumption is  that  it  was  such,  because  it  is 
commonly  understood  to  be  such,  and  words 
are  generally  to  be  understood  in  their  plain, 


ordinary,  and  popular  sense."  Maier  v.  State, 
2  Tex.  Civ.  App.  296. 

But  in  Blatz  v.  Rohrbach,  116  N.  Y.  450,  it 
was  held  that  the  term  beer,  in  the  absence  of 
evidence  as  to  its  quality  and  effect,  does  not 
necessarily  import  an  intoxicating  beverage, 
as  it  includes  both  intoxicating  and  non- 
intoxicating  liquors.  Overruling'  People  v. 
Wheelock,  3  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  9;  and  distinguishing  Nevin  v.  Ladue,  3 
Den.  (N.  Y.)  43;  Excise  Com'rs  v.  Taylor, 
21  N.  Y.  173  ;  Killip  v.  McKay  (Supreme  Ct.), 
13  N.  Y.  St.  Rep.  5. 

So  in  State  v.  Quinlan,  40  Minn.  55,  the 
court  refused  to  take  judicial  notice  that  beer 
imported  an  intoxicating  liquor.  But  compare 
State  v.  Dick,  47  Minn.  375. 

In  State  v.  Sioux  Falls  Brewing  Co.,  5  S. 
Dak.  39,  the  court  said,  in  substance:  "It 
being  a  matter  of  general  knowledge  that 
there  are  varieties  of  the  beverage  denomi- 
nated beer,  and  used  in  this  state,  that  contain 
no  malt  and  are  not  intoxicating,  we  hold  that 
the  term  beer,  in  the  absence  of  evidence  as  to 
its  quality  or  effect,  does  not  import  an  intoxi- 
cating liquor." 

In  Hansberg  v.  People,  120  111.  24,  it  was 
held  that  the  court  would  not  take  judicial 
notice  that  beer  was  an  intoxicating  liquor. 
The  court  said:  "  Our  statute  does  not  pro- 
hibit the  sale  of  beer.  If  it  did,  it  would  be 
sufficient  for-the  prosecution  to  prove  a  sale  of 
beer,  just  as  was  done  in  this  case.  But  unless 
the  language  is  to  be  disregarded,  the  stat- 
ute prohibits  the  sale  of  intoxicating  liquor; 
and  when  beer  has  been  sold  it  is  neces- 
sary to  show  by  the  evidence  that  the  article 
sold  falls  within  the  prohibition  of  the  statute  ; 
otherwise  a  conviction  cannot  be  sustained. 
Had  the  proof  been  that  the  beer  was  intoxi- 
cating, as  held  in  Godfreidson  -'.  People,  88 
111.  284,  or  that  it  was  lager  beer,  as  ruled  in 
Bandalow  v.  People,  90  111.  218,  the  instruc- 
tion would  have  been  proper  and  the  convic- 
tion right ;  but  such  was  not  the  case.  The 
following  authorities  are  in  point  on  the 
question  involved  :  Lathrope  v.  State  Ind.  50, 
555;  Klare  v.  State,  43  Ind.  485;  Kurz  v. 
State,  79  Ind.  488;  Com.  v.  Chappel,  116 
Mass.  7;  Com.  v.  Bios,  116  Mass.  56;  Stater. 
Starr,  67  Me.  242;  State  v.  Wall,  34  Me.  165; 
State  v.  Biddle,  54  N.  H.  379." 

The  court  will  take  judicial  cognizance  and 
without  evidence  that  lager  beer  is  a  malt 
liquor.  The  court  said  :  "  Lager  beer  is,  and 
has  been  for  many  years,  a  familiar  beverage 
in  this  country.  Its  constituents  are  enu- 
merated not  only  in  books  of  science,  but  in 
the  popular  cyclopa;dias.  See  Johnson's 
New  Universal  Cyclopaedia,  art.  Beer.  It  is 
a  malt  liquor  of  the  lighter  sort,  and  differs 
from  ordinary  beers  or  ales  not  so  much  in  its 
ingredients  as  in  its  processes  of  fermenta- 
tion. The  government  might  almost  as  well 
be  required  to  prove  that  gin  or  whiskey  or 
brandy  is  a  strong  liquor,  as  to  prove  that 
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Definitions. 


BEERHOUSE. — A  place  where  beer  is  sold  to  be  consumed  on  the  premises.1 
BEERSHOP. — See  BEERHOUSE. 

BEES.  -See  the  title  ANIMALS,  vol.  2,  pp.  341,  343,  345. 
BEE  TREE.— See  note  2. 

BEFORE. — "Before"  means  anterior  to;  preceding;  earlier  than;  previ- 
ous to.3 


lager  hrrr  is  a  malt  liquor.  But  this  is  not 
all.  The  statute,  though  it  does  not  name 
lager  beer  in  its  prohibitory  clause,  does  name 
it  in  prescribing  the  license  fees.  It  provides 
that  'for  a  license  to  sell  lager  beer,  ale,  and 
other  malt  liquors  only,  at  retail  only,'  the 
fee  shall  be  1  not  less  than  fifty  dollars  nor 
more  than  two  hundred  dollars.'  Pub.  Laws, 
c.  508,  §  5,  iv.,  June  25,  1875.  It  thus  recog- 
nizes lager  beer  as  a  prohibited  liquor,  and 
classes  it  with  ale  and  other  malt  liquors. 
We  think,  therefore,  that  it  was  not  necessary 
for  the  government  to  show  by  proof  that 
L-iger  brer  is  a  malt  liquor,  but  that,  in  view  of 
the  fact  and  its  recognition  in  the  statute,  the 
court  might  properly  take  judicial  notice  that 
it  is  such."  State  v.  Goyette,  11  R.  I.  592. 
And  being  a  malt  liquor  it  is  therefore  an 
intoxicating  liquor.  State  v.  Rush,  13  R.  I. 
198. 

But  in  Rhode  Island  there  is  no  presump- 
tion of  law  that  a  liquor  described  as  beer 
simply  is  a  malt  liquor.  State  v.  Beswick,  13 
R.  I.  211. 

1.  Holt  v.  Collyer,  16  Ch.  Div.  721,  44  L. 
T.  214. 

Beerhouse  means  a  place  where  beer  is 
sold  to  be  consumed  on  the  premises;  but  a 
beershop  means  a  place  where  beer  is  sold  by 
retail,  and  it  is  immaterial  whether  it  is  to  be 
consumed  on  the  premises  or  not.  London, 
etc.,  Land  Co.  v.  Field,  50  L.  J.  Ch.  549,  16 
Ch.  Div.  645,  44  L.  T.  444;  Holt  v.  Collyer, 
50  L.  J.  Ch.  311,  16  Ch.  Div.  718,  44  L.  T. 
214,  29  W.  R.  502;  St.  Albans  v.  Battersby, 
47  L.  J.  B.  571,  3  B.  Div.  359,  26  W.  R. 
679,  38  L.  T.  685;  Nicoll  v.  Fenning,  51  L.  J. 
Ch.  166,  19  Ch.  Div.  258,  30  W.  R.  95,  45  L. 
T.  738.  Therefore  a  covenant  against  a  beer- 
shop  will  prohibit  a  beerhouse;  not  so  vice 
versa.  London,  etc.,  R.  Co.  v.  Garnett,  39  L. 
J.  Ch.  25,  L.  R.  9  Eq.  26,  21  L.  T.  352,  18  W. 
R.  246;  Holt  v.  Collyer,  16  Ch.  Div.  718; 
Stroud's  Jud.  Diet. 

2.  Libel  and  Slander. — In  Cock  v.  Weatherby, 
5  Smed.  &  M.  (Miss.)  337,  it  was  held  that  to 
charge  a  person  with  having  stolen  a  bee  tree 
was  not  actionable.  The  court  said  :  "  The 
term  bee  tree  relates  to  the  wild  and  not  to 
the  reclaimed  insect — the  insect  fer<e  nalura;, 
and  not  yet  reduced  to  property ;  and  the  term 
'  tree  '  is  applicable  to  standing  timber  only — 
'■arbor  duni  crescif,  lignum  dum  crescere 
nescit.'  Neither  of  these  articles  is  a  subject  of 
larceny.  The  words  proved  upon  the  trial 
qualify  the  charge,  and  consequently  it  ap- 
pears that  a  felony  was  not  committed.  Dex- 
ter v .  Taber,  12  Johns.  (N.  Y.)  239." 

3.  Hooper  v.  Young,  58  Ala.  589. 
Inclusive  or  Exclusive.    (See  also  the  title 

Time,  Computation  of;  and  see  Encyc.  of 
Pleading  and  Practice,  title  Service  of 
Process.)—"  Until,"  "at,"  before,  "with- 


in," may  be  used  either  inclusively  or  exclu- 
sively of  the  date  to  which  they  refer.  Web- 
ster v.  French,  12  111.  304. 

Thus  it  has  been  held  that  "at  least  four- 
teen days  before  the  first  day  of  the  court," 
in  a  rule  as  to  service  of  notice,  excludes 
the  first  day  of  the  court.  Small  v.  Edrick, 
5  Wend.  (N.  Y.)  137. 

In  Columbia  Turnpike  Road  v.  Haywood, 
10  Wend.  (N.  Y.)  423,  the  court  said:  "So 
when  six  days'  service  of  a  summons  are  re- 
quired, and  it  is  returnable  on  the  eighth,  the 
service  on  the  second  is  good.  This  rule  of 
construction  is  said  by  the  defendant's  counsel 
to  be  inconsistent  with  the  decision  in  Small 
v.  Edrick,  5  Wend.  (N.  Y.)  137  ;  but  it  will  be 
seen  the  phraseology  of  the  two  statutes  under 
which  the  questions  arise  is  different;  the  one 
requires  the  summons  to  be  served  at  least  six 
days  before  the  time  of  appearance ;  the  other 
requires  notice  to  be  served  at  least  fourteen 
days  before  the  first  day  of  the  court.  The 
latter  excludes  the  first  day  of  the  court,  and 
therefore  requires  fourteen  days,  one  exclusive 
and  one  inclusive,  excluding  the  first  day  of 
court,  which  our  rules  and  the  general  rules 
of  construction  include.  That  case  is  there- 
fore an  exception  to  the  general  rule,  and  is 
so  from  the  terms  of  the  statute." 

In  Hooper  v.  Young,  58  Ala.  589,  where  a 
decree  provided  that  the  defendant  should  pay 
before  the  fifteenth  of  November,  it  was  held 
that  this  did  not  confer  the  right  to  pay  on  the 
fifteenth  of  November. 

Ten  Days  before  the  First  Day  of  the  Term,  as 
the  time  within  which  an  appeal  is  allowed,  is 
not  to  be  reckoned  as  exclusive  of  both  days. 
The  court  said :  "When,  as  in  the  present 
case,  it  is  said  that  an  act  is  to  be  done  a  certain 
number  of  days  before  a  given  date,  we  do  not 
think  that  in  the  plain  meaning  of  the  phrase 
it  is  intended  that  both  the  date  named  and 
the  day  of  doing  the  act  should  be  excluded. 
What  is  to  be  done  one  day  before  the  tenth 
of  the  month,  according  to  the  plain,  ordinary 
meaning  of  the  phrase,  is  to  be  done  on  the 
day  before,  that  is,  on  the  ninth.  But,  as  is 
said  by  Sir  William  Grant  in  Lester  v.  Gar- 
land, 15  Ves.  Jr.  256,  it  is  not  necessary  to  lay 
down  a  general  rule  (as  to  excluding  the  day 
of  the  act)  ;  and,  whichever  way  the  rule  should 
be  laid  down,  cases  would  occur  the  reason  of 
which  would  require  an  exception  to  be  made. 
It  is  impossible  to  reconcile  the  cases  as  to  the 
computation  of  time.  *  *  *  What  seems  to  us 
clear  is  that  where  a  time  is  limited  to  do  an 
act  before  a  date  named,  where  nothing  in  the 
reason  of  the  thing  plainly  requires  the  exclu- 
sion both  of  the  day  of  the  act  and  of  the  day 
before  which  the  act  is  to  be  done,  the  mean- 
ing of  the  legislature  will  not  be  taken  to  be 
that  both  the  days  shall  be  excluded."  Bailey 
v.  Lubke,  8  Mo.  App.  60. 
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BEG— BEGGING.  (See  also  the  title  VAGRANCY.)— The  act  of  a  cripple  in 
passing  along  the  sidewalk  and  silently  holding  out  his  hand  and  receiving 
money  from  passers-by  is  within  the  meaning  of  a  statute  against  "  begging  for 
alms  or  soliciting  charity."  1 


Same — Before  the  Next  Term. — The  record  of 
the  proceedings  upon  an  appeal  from  the  Cir- 
cuit Court,  which  by  law  is  directed  to  be  filed 
before  the  next  term,  is  in  time  if  it  is  filed 
before  the  court  meets  on  the  first  day  of  the 
next  term.  Vanlear  v.  Vanlear,  i  Binn.  (Pa.) 
76. 

But  in  State  v.  Weld,  39  Minn.  426,  where 
service  of  notice  of  trial  was  required  to  be 
made  at  least  eight  days  before  the  term,  it 
was  held  that  the  day  of  service  is  excluded 
and  the  first  day  of  the  term  is  included. 
Compare  Greve  v.  St.  Paul,  etc.,  R.  Co.,  25 
Minn.  327. 

And  in  O'Connor  v.  Towns,  1  Tex.  107,  it 
was  held  that  when  process  was  required  to 
t>e  served  five  days  before  the  return  day 
thereof  there  must  be  five  intervening  days 
between  the  service  and  the  return.  Neither 
the  day  of  the  service  nor  that  of  the  return 
should  be  included  in  the  computation. 

Before  Trial.  (See  also  Trial.  ) — The  words 
"  before  trial ':  mean  before  the  commencement 
of  trial.    Bettis  v.  Schreiber,  31  Minn.  329. 

So  in  St.  Anthony  Falls  Water-Power  Co. 
v.  King  Wrought  Iron  Bridge  Co.,  23  Minn. 
188,  the  court  said:  "The  application  for  re- 
moval must  be  made,  and  the  law  of  Congress 
be  fully  complied  with,  by  the  party  before 
trial.  This  means  before  the  trial  has  begun. 
*  *  *  The  calling  of  the  jury  is  a  part  of  the 
trial.  In  this  case,  when  the  trial  com- 
menced the  defendant  had  not  complied  with 
the  law  of  Congress." 

A  statute  authorizing  an  offer  to  confess 
judgment,  to  be  made  at  "  any  time  before, 
trial,"  is  not  to  be  construed  to  include  time  be- 
fore the  commencement  of  the  suit.  Horner 
v.  Pilkington,  n  Ind.  442. 

These  words  have  been  uniformly  held  to 
mean  "before  plea  pleaded."  Winship  v. 
People,  51  111.  298. 

Before  Conviction. — One  who  is  charged  with 
an  offense,  breaks  jail,  and  is  afterwards  ac- 
quitted, is  guilty  of  the  offense  of  escaping 
from  jail  "■before  conviction."  State  v.  Lewis, 
19  Kan.  265.    See  also  the  title  Escape. 

Before  Me,  in  a  commissioner's  certificate  as 
to  the  swearing  of  witnesses  and  taking  of 
depositions,  is  equivalent  to  "  by  me."  Lud- 
lam  v.  Broderick,  15  N.  J.  L.  274. 

Before  Said  Court. — The  fact  that  a  certifi- 
cate attached  to  a  complaint  is  made  by  a  clerk, 
and  recites  that  a  complaint  was  sworn  to 
"before,  said  court,"  gives  rise  to  the  pre- 
sumption that  this  was  done  in  court.  Tacey 
v.  Noyes,  143  Mass.  449,  ciiiiig  Richardson  v. 
Burleigh,  3  Allen  (Mass.)  479 ;  Sabins  v.  Jones, 
119  Mass.  167.  See  also  Encyc.  of  Pleading 
and  Practice,  title  Verification. 

On  or  Before.  (See  also  the  titles  Bills  of 
Exchange  and  Promissory  Notes;  Pay- 
ment.)— "On  or  before"  a  certain  day,  as  the 
time  when  a  payment  is  to  be  made,  means  that 
the  payment  may  be  made  at  any  indefinite 


time,  no  matter  how  long  before  that  time, 
and  necessarily  implies  that  the  ground  or 
cause  of  payment,  the  consideration  or  in- 
debtedness, was,  prior  to  the  limit,  complete. 
People      Walker,  21  Barb.  (N.  Y.)  644. 

A  promise  to  pay  "on  or  before"  a  day 
named  states  the  time  of  payment  with  suffi- 
cient certainty  for  the  purposes  of  a  promis- 
sory note.  The  court  said:  "It  is  payable 
certainly,  and  at  all  events,  on  a  da}-  particu- 
larly named ;  and  at  that  time,  and  not  be- 
fore, payment  might  be  enforced  against  the 
maker.  *  *  *  True,  the  maker  may  pay 
sooner  if  he  shall  choose;  but  this  option,  if 
exercised,  would  be  a  payment  in  advance  of 
the  legal  liability  to  pay,  and  nothing  more." 
Mattison  v.  Marks,  31  Mich.  423,  18  Am.  Rep. 
197.    And  see  On. 

Before  the  Wind.  (See  also  the  title  Navi- 
gation.)— A  vessel,  in  nautical  technicality, 
is  "  going  off  large,"  when  the  wind  blows 
from  some  point  "abaft  the  beam;"  is  going 
"before  the  wind,"  when  the  wind  is  "  free," 
comes  over  the  stern,  and  the  yards  of  the 
ship  are  braced  square  across.  Hall  v.  The 
Buffalo,  11  Fed.  Cas.,  No.  5927. 

Before  the  Sheriff  and  Suitors. — A  declaration 
stating  the  court  to  have  been  held  as  above 
was  adjudged  bad  on  special  demurrer.  The 
court  said:  "The  words  'before  such  and 
such  persons,'  I  think,  necessarily  imply  that 
the  cause  was  heard  before  the  persons  who 
were  the  lawfully  constituted  judges  of  the 
court ;  the  words  '  before  the  sheriff  and  suit- 
ors,' therefore,  imply  that  the  sheriff  is  a  judge 
of  the  county  court,  which  certainly  is  not  the 
case."    Jones  v.  Jones,  5  M.  &  W.  523. 

Alteration  of  Instruments.  (See  also  the  title 
Alteration  of  Instruments,  vol.  2,  p. 
181.) — In  Express  Pub.  Co.  v.  Aldine  Press,  24 
W.  N.  C.  (Pa.)  167,  citing  Rankin  v.  Wood- 
worth,  3  P.  &  W.  (Pa.)  48,  the  court  said: 
"  This  constituted  the  contract  between  the 
parties.  It  was  objected  to  because  of  an  in- 
terlineation appearing  upon  its  face.  This 
(Consisted  of  the  word  before  written  over  the 
word  '  by.'  There  was  no  erasure  in  the  con- 
tract, and  the  interlineation  was  not  material. 
A  contract  to  complete  work  'by'  a  certain 
time  means  that  it  should  be  done  before  that 
time." 

Before  the  Argument. — See  Argument,  vol. 
2,  p.  826. 

1.  Begging  for  Alms  or  Soliciting  Charity. — 

Matter  of  Haller,  3  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  65.  The  court  said:  "  There  is 
nothing  in  either  of  these  statutes  that  neces- 
sarily requires  proof  of  spoken  words  to  con- 
stitute begging  for  alms  or  soliciting  charity, 
although  such  words  might  in  many  instances 
be  the  best  evidence  of  the  offense.  The  act 
of  begging  alms  or  soliciting  charity  is  the  of- 
fense condemned  by  the  law,  in  whatever 
form  that  act  may  be  committed,  and  in  many 
instances  words  are  far  less  effective  to 
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BEGIN    BEGINNING. — "  To  begin"  is  to  do  the  first  act;  to  enter  upon.1 

BEGOTTEN.  (See  also  the  titles  MARRIAGE  SETTLEMENTS;  WILLS.) — 
The  words  "to  be  begotten,"  in  wills  and  settlements,  mean  the  same  as 
"begotten,"  embracing  all  those  whom  the  parent  shall  have  begotten  during 
his  life,  quos  procr  caver  it?  "  Shall  be  begotten,"  in  a  settlement,  extends  to  a 
child  in  esse  at  the  time  the  settlement  was  made.3  "  Shall  have  lawfully 
begotten  at  the  time  of  her  death,"  in  a  will,  was  held  synonymous  with 
"shall  have  lawfully  borne  in  her  lifetime."4 

BEHALF. — The  word  "behalf"  means  in  the  name  of;  on  account  of; 
benefit ;  advantage  ;  interest ;  profit ;  defense  ;  vindication.5 

A  Witness  who  is  called  by  a  party,  but  whose  testimony  proves  unfavorable 
to  that  party's  cause,  is  nevertheless  his  witness  testifying  in  his  behalf.6 


accomplish  the  end  than  simple  acts.  The  deaf 
and  dumb  man,  real  or  pretended,  who  stands 
with  a  placard  on  the  breast  and  with 
extended  hat  or  hand,  is  a  solicitor  of  charity 
as  completely  as  though  he  spoke  to  the  pass- 
ers-bv.  And  so  is  every  one  whose  diseased 
or  crippled  condition  appeals  to  sympathy 
if  he  places  himself  in  a  position  to  attract 
attention,  or  passes  along  the  street  calling 
attention  by  sign,  act,  or  look  to  his  unhappy 
condition,  and  receives  from  those  who  ob- 
serve him  the  charity  which  he  is  obviously 
seeking.  Indeed,  the  class  of  silent  beggars 
who  exhibit  deformities, .  wounds,  or  in- 
juries which  tell  plainer  than  words  their 
needy  and  helpless  condition  are  the  most  suc- 
cessful of  solicitors  for  charity,  and  especially 
is  this  so  when  the  object  of  alms  is  a  young 
and  helpless  child.  *  *  *  The  poor  boy  in 
this  case,  while  creeping  through  the  throng 
of  people  on  Broadway  and  Wall  street,  and 
raising  his  hand  to  receive  their  alms,  was  ac- 
complishing the  purpose  of  begging  in  a  mode 
far  more  effective  than  to  have  sat  at  a  corner 
and  cried  out  to  every  passer-by  for  charity." 

Beggar. — The  widow  of  a  medical  man,  de- 
pendent on  charity,  going  to  a  house  for 
pecuniary  aid,  although  with  a  general  letter 
of  introduction,  is  a  beggar.  Mrs.  Arthur's 
Case,  Eng.  County  Ct.  1881,  cited  in  Browne's 
Judicial  Interpretation  of  Common  Words  and 
Phrases,  'Begging. 

1.  Neutrality. — U.  S.  v.  Ybanez,  53  Fed. 
Rep.  536.  This  case  was  an  indictment 
against  Ybanez  for  violation  of  the  neutrality 
laws,  which  forbid  any  person  to  begin  or  set 
on  foot  any  military  expedition  against  any 
foreign  state  or  prince.  The  court  said: 
"  We  may  say,  with  all  propriety,  that  to  be- 
gin an  enterprise  is  to  take  the  first  step,  the 
initiatory  movement  of  an  enterprise,  the 
very  formation  and  commencement  of  an  ex- 
pedition. *  *  *  It  is  not  essential  to  the  case 
that  the  expedition  should  start,  much  less 
that  it  should  be  accomplished.  To  begin  is 
not  to  finish." 

"  Beginning  to  Demolish  "  a  house  is  rightly 
charged  only  when  the  ultimate  object  of  the 
accused  persons  was  to  demolish  the  house, 
and  when,  if  they  had  carried  their  intentions 
into  full  effect,  they  would,  in  point  of  fact, 
have  demolished  it.  Rex  v.  Thomas,  4  C.  &  P. 
238,  19  E.  C.  L.  363.  The  court  adds  :  "  Now 
here  that  is  not  so,  for  they  come  and  do  a 
great  deal  of  mischief  and  then  go  away,  hav- 


ing manifestly  completed  their  purpose,  and 
done  all  the  injury  they  meant  to  do."  See 
also  Rex  v.  Batt,  6  C.  &  P.  329,  25  E.  C.  L. 
423;  Drake  v.  Footitt,  jQ.  B.  Div.  201;  Rex 
v.  Price,  5  C.  &  P.  510,  24  E.  C.  L.  432;  Reg. 
v.  Howell,  9  C.  &  P.  437,  38  E.  C.  L.  179; 
Reg.  v.  Adams,  C.  &  M.  299,  41  E.  C.  L.  167. 
And  see  Demolish. 

To  Begin  a  Military  Expedition  or  enterprise 
is  to  do  the  first  act  which  may  lead  to  the  en- 
terprise; i.  e.,  any  overt  act  which  shall  be  a 
commencement  of  the  expedition,  though  it 
should  not  be  prosecuted.  Charge  to  Grand 
Jury,  5  McLean  (U.  S.)  307. 

Marine  Insurance.  (See  also  the  title  Ma- 
rine Insurance.) — The  words  "  beginning 
the  adventure,"  in  a  policy,  were  held  the 
equivalent  of  the  expression  "risk  com- 
mencing." Cottam  v.  Mechanics',  etc.,  Ins. 
Co.,  40  La.  Ann.  260. 

Beginning  to  Keep  House  with  Intent  to  Delay 
or  Defraud  Creditor. — See  the  title  Insolvency 
and  Bankruptcy. 

Beginning  from  and  Running  to. — See  the  title 
Boundaries. 

2.  Doe  v.  Hallett,  1  M.  &  S.  135;  Cook  v. 
Cook,  2  Vern.  545. 

"The  words  begotten  and  'to  be  begotten,' 
procreatis  and  procreandis,  have  always  been 
held  to  have  the  same  import,  unless  a  con- 
trary intent  plainly  appears."  Wager  v. 
Wager,  1  S.  &  R.  (Pa.)  378. 

3.  Slingsby  v.   ,  10  Mod.  398.  The 

Lord  Chancellor  declared  that  "the  futurity 
meant  by  the  settlement  did  not  relate  to 
the  time  of  the  birth  of  the  daughters,  but  to 
the  death  of  the  husband." 

4.  Doe  v .  Provoost,  4  Johns.  (N.  Y.)  64. 

5.  State  v.  Eggerman,  81  Tex.  569.  And  in 
that  case  it  was  held  that  a  suit  for  a  penalty 
by  the  state  for  the  use  of  a  county  is  a  suit 
in  behalf  oi  the  state.  The  court  said  :  "That 
the  penalty  if  recovered  will  inure  to  the  ben- 
efit of  a  county  is  a  matter  of  no  importance; 
but  if  it  were  necessary  to  look  to  the  use  to 
which  the  money  would  be  applied,  if  collected, 
in  order  to  determine  whether  the  suit  was  in 
behalf  of  the  state,  it  could  not  be  held  that  the 
appropriation  made  by  the  statute  of  sums  to 
be  collected  as  penalties  under  it  was  not  for 
the  benefit  of  the  state,  although  to  be  used  in 
and  by  one  of  its  municipal  subdivisions  for 
purposes  in  which  the  people  of  the  state  are 
all  more  or  less  interested." 

6.  Richerson  v.  Sternburg,  65  111.  274.  See 
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A  Contract  made  by  one  on  behalf  of  another  prima  facie  imports  that  the 
former  made  the  contract  only  as  agent.1 

A  statute  which  limits  an  attorney's  right  to  recover  for  "  appearing  or  acting 
on  behalf  of  any  other  person  "  does  not  make  any  distinction  between  his 
right  to  recover  from  the  opposite  party  and  from  his  own  client.2 

BEHAVIOR.  (See  also  the  title  Lewd  and  Lascivious  Cohabitation 
AND  CONDUCT.) — Conduct  ;  personal  carriage  and  demeanor ;  one's  whole 
manner  of  deporting  one's  self.3  The  expression  "  a  breach  of  good  behavior," 
for  which  a  clerk  can  be  removed,  cannot  be  confined  to  official  or  legal  misde- 
meanors. A  gross  breach  of  moral  good  behavior  (unequivocally  evincing  an 
absolute  dereliction  of  principles,  the  extinction  of  the  moral  sense,  or  the 
absence  of  that  integrity  of  mind  without  which  one  cannot  hope  to  enjoy 
public  confidence)  satisfies  the  words  of  the  constitution.4 

BEHIND.  (See  also  the  titles  Remainders  and  Executory  Interests  ; 
WILLS.) — In  a  devise  to  A,  his  heirs  and  assigns,  and  if  he  die  leaving  no 
issue  behind  him,  then  over,  the  limitation  over  is  good  by  way  of  execu- 
tory devise.  The  above  words  necessarily  import  that  the  testator  meant  no 
issue  living  at  the  time  of  A's  death.5 

BEHOOF.  (See  also  the  titles  Married  Women  ;  Separate  Property 
of  Married  Women.) — The  word  "behoof"  means  use,  service,  profit,  or 
advantage.6 

BEING. — See  Be,  ante,  p.  900. 

BELIEF — BELIEVE.  (See  also  the  titles  Evidence;  Oaths  and 
Affirmations;  Warrants.)  —  "Belief  is  the  conviction  of  the  mind, 
founded  on  evidence,  that  a  fact  exists,  that  an  act  was  done,  that  a  state- 
ment is  true.  And  when  one  says,  "  I  believe  that  a  fact  exists,  or  that  an 
act  was  done  by  another,"  he  must  be  understood  to  assert  that  there  is 
present  in  his  mind  evidence  sufficient  to  convince  him  that  the  fact  does  in 
reality  exist,  or  that  the  act  was  done.  The  evidence  may  be  more  or  less; 
it  may  be  of  one  kind  or  another  —  the  evidence  of  the  senses,  hearsay,  or  of 
circumstances.'7 

also  Encyc.  of  Pleading  and  Practice, 
title  Examination  of  Witnesses. 

1.  Lewis  v.  Nicholson,  18  B.  512,  83  E. 
C.  L.  512.  See  also  the  titles  Agency,  vol.  1, 
p.  930;  Contracts. 

2.  In  In  re  Clipperton,  12  B.  693,  64  E. 
C.  L.  693,  the  court  said  :  "  We  are  further  of 
opinion  that  the  words  '  acting  on  behalf  oi  any 
other  person'  in  the  County  Court  include 
everything  that  is  done  by  the  attorney  in  re- 
gard to  a  suit  in  that  court,  whether  before, 
or  at,  or  after  the  hearing."  See  the  title 
Attorney  and  Client,  ante,  p.  278. 

3.  Abb.  L.  Diet. 

4.  State  v.  Bell,  2  Martin  N.  S.  (La.)  700. 
Procuring  the  means  of  producing  an  abor- 
tion was  held  a  sufficient  breach  in  this  case. 
See  also  the  title  Public  Officers. 

Surety  to  Keep  the  Peace. — See  Encyc.  of 
Pleading  and  Practice,  title  Breach  of 
the  Peace,  vol.  3,  p.  678;  and  see  this  work, 
Breach  of  the  Peace. 

6.  Porter  v.  Bradley,  3  T.  R.  143.  In  this 
case  the  Avords  "behind  him"  in  the  phrase 
"  die,  leaving  no  issue  behind  him,"  were  held 
to  mean  not  at  any  time,  but  at  the  time  of  his 
death. 

6.  Stiles  v.  Japhet,  84  Tex.  91.  And  in  this 
case  it  was  held  that  the  word  behoof  alone, 
without  other  words,  does  not  denote  a  sepa- 
rate and  exclusive  use. 
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7.  Giddens  V.  Mirk,  4  Ga.  369.  This  was 
an  action  for  slander,  and  it  was  held  that 
there  was  no  distinction  between  a  charge  "  I 
believe  Giddens  burnt  the  camp  ground," 
and  a  charge  that  "  Giddens  burnt  the  camp 
ground." 

Libel  and  Slander.  (See  also  the  title  Libel 
and  Slander.) — To  say  of  one,  "I  believe," 
or,  "In  my  opinion  you  are  guilty  "  of  a  crime, 
is  clearly  actionable.  Waters  Jones,  3  Port. 
(Ala.)  448  ;  Giddens  v.  Mirk,  4  Ga.  369 ;  Logan 
v.  Steele,  1  Bibb  (Ky.)  593;  Miller  v.  Miller, 
8  Johns.  (N.  Y.)  74;  Oldham  v.  Peake,  2  W. 
Bl.  961 ;  Stich  v.  Wisedome,  Cro.  Eliz.  348. 
See  also  Brown  v.  Lamberton,  2  Binn.  (Pa.) 
34;  Bornman  v.  Boyer,  3  Binn.  (Pa.)  515; 
Nye  v.  Otis,  8  Mass.  122. 

A  Conclusion  from  Facts. — "The  belief  of  a 
witness  is  a  conclusion  from  facts.  The  wit- 
ness should  state  facts,  and  the  conclusion  to 
be  drawn  from  them  rests  with  the  jury." 
Ventress  v.  Smith,  10  Pet.  (U.  S.)  171.  See 
also  the  title  Witnesses  ;  and  see  Encyc. 
of  Pleading  and  Practice,  title  Wit- 
nesses. 

Best  of  His  Belief.  (See  also  Best.) — When 
one  makes  a  statement  to  the  "best  of  his 
belief,"  it  imports  that  he  is  entitled  to  en- 
tertain the  belief  he  expresses,  and  not  that  the 
"  best"  of  his  belief  is  no  belief  &t  all.  A  man's 
belief,  and  the  best  of  a  man's  belief, are  really 


Definition. 


HELL. 


Definition. 


BELL.— See  the  title  NUISANCES; 
Practice,  title  Injunction. 

the  same  things.    Roc  v.  Bradshaw,  L.  R.  i 
Ezch.  108. 

••Imagine"  and  "Believe." — It  imports  a 
more  certain  and  fixed  conviction  to  say  "I 
belt  eve"  than  it  does  to  say  "  I  imagine."  Gid- 
drns  v.  Mirk,  4  Ga.  370. 

Knowledge  Distinguished  from  Belief — Ex- 
istence of  a  Lode  of  Minerals. — A  statute  pro- 
vides t hat  a  patent  may  issue  for  a  vein  or  lode 
known  to  exist.  It  was  held  that  belief  in  the 
existence  of  the  lode  was  not  sufficient.  Iron 
Silver  Min.  Co.  v.  Reynolds,  124  U.  S.  383. 
See  also  the  title  Mikes  and  Mining  Claims. 

Same — Answer  to  a  Complaint.  (See  Encyc. 
of  Pleading  and  Practice,  vol.  1,  p.  810.) — 
In  Humphreys  v.  McCall,  9  Cal.  62,  it  was  held 
that  where,  from  the  nature  of  the  fact  alleged, 
the  knowledge,  if  any,  of  the  defendant,  is  pre- 
sumptively based  on  information,  he  is  not 
bound  to  deny  positively,  but  only  according 
to  his  information  and  belief;  but  in  such  a 
case  he  must  answer  according  to  both  his  in- 
formation and  belief.  The  court  said  :  "And 
where,  from  the  nature  of  the  fact  alleged,  the 
knowledge,  if  any,  of  the  defendant  is  pre- 
sumptively based  upon  information,  he  is  not 
bound  to  deny  positively,  but  only  '  accord- 
ing to  his  information  and  belief.'  In  this 
case  the  transfer  from  Cooper  was  the  act  of 
a  third  party ;  and  unless  it  had  been  expressly 
alleged  in  the  complaint  that  defendants  knew 
that  fact  of  their  own  knowledge  they  could 
only  be  required  to  answer  according  to  in- 
formation and  belief.  But  the  defendant,  in 
such  case,  must  answer  according  to  both  his 
information  and  belief.  The  answer  in  this 
case  says  nothing  about  the  belief  of  the  de- 
fendants. It  does  not  deny  that  defendants 
had  any  information,  but  simply  avers  a  want 
of  information  to  enable  them  to  admit,  not 
believe,  the  alleged  fact.  The  object  of  the 
statute  is  to  sift  the  conscience  of  the  defend- 
ant, and  obtain  from  him  his  belief.  He  must 
answer  according  to  his  belief,  whether  that 
belief  be  founded  upon  sufficient  or  insufficient 
information.  The  word  belief,  as  used  in  the 
statute,  is  to  be  taken  in  its  ordinary  sense, 
and  means  the  actual  conclusion  of  the  de- 
fendant, drawn  from  information.  There  is  a 
clear  distinction  between  positive  knowledge 
and  mere  belief,  and  they  cannot  both  exist 
together." 

Same — Physician' s  Certificate. — Apresc  ription 
stated  that  the  physician  believed  that  the  in- 
toxicating liquor  prescribed  was  absolutely 
necessary  as  a  medicine.  The  court  held  that 
the  prescription  ought  to  have  been  admitted 
to  enable  the  jury  to  say  whether,  under  the 
circumstances,  the  statement  was  true  or 
false.  The  court  said  :  "  Indeed,  it  was  a  ques- 
tion for  the  jury  to  say,  under  all  the  cir- 
cumstances, whether  the  word  believing  was 
intended  as  a  mere  expression  of  opinion  or 
an  affirmation  of  a  fact.  Simar  v.  Canaday,  53 
X.  Y.  298,  13  Am.  Rep.  523.  Under  this  stat- 
ute, is  the  word  to  be  taken  merely  as  opin- 
ion? Is  there  a  solid  distinction  between 
human  knowledge  and  belief  ?  Practically  and 


and  see  Encyc.  of  Pleading  and 


metaphysically  the  difference  is  only  in 
degree  of  conviction,  on  the  evidence  of  the 
fact.  Belief  is  the  conclusion  of  the  mind  as 
to  the  existence  of  a  fact.  It  may  be  weak 
or  strong  belief.  If  strong,  decided  convic- 
tion, we  may  call  it  knowledge,  and  yet  it  is 
only  belief.  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  164."  State  v.  Berkeley  (W  Va. 
1895),  23  S.  E.  Rep.  610.  See  the  title  Physi- 
cians and  Surgeons. 

Same— Lost  Papers.  (See  also  the  title 
Lost  Papers.) — In  Hatch  v.  Carpenter,  9 
Gray  (Mass.)  273,  the  court  said  :  "  It  has  been 
said  that  the  witness  should  testify  to  his 
knowledge  that  the  paper  is  lost,  and  not 
merely  to  his  belief.  But  the  difference  is, 
after  all,  nothing  more  than  in  the  degree  of 
certainty.  With  regard  to  things  which  make 
not  a  very  deep  impression  on  the  memory,  it 
maybe  called  belief.  '  Knowledge'  is  nothing 
more  than  a  man's  firm  belief.  The  differ- 
ence is  ordinarily  merely  in  the  degree,  to  be 
judged  of  by  the  court  when  addressed  to 
the  court,  by  the  jury  when  addressed  to  the 
jury." 

Suspect  and  Believe — Warrants.  (See  also 
the  titles  Searches  and  Seizures;  War- 
rants; and  see  Suspect.) — To  authorize  the 
issuing  of  a  warrant  to  search  for  and  seize  lot- 
tery tickets,  under  the  Massachusetts  statute, 
the  complainant  must  make  oath  to  his  belief 
of  the  facts  stated  in  the  complaint.  It  is  not 
sufficient  for  him  to  swear  that  he  has  rea- 
sonable cause  to  suspect,  and  does  sus-, 
pect,  that  the  facts  stated  therein  are  true. 
The  court  said  :  "  It  was  further  suggested,  in 
argument,  that  the  word  believe,  when  applied 
to  the  subject-matter  of  c.  142  (to  wit,  the  is- 
suing of  search  warrants),  should  be  construed 
to  have  the  same  meaning  as  '  suspect.'  But 
it  is  an  established  rule,  adopted  and  con- 
firmed by  the  Rev.  Stat.,  c.  2,  §  6,  that  in  the 
construction  of  statutes  all  words  and  phrases 
not  technical  shall  be  construed  and  under- 
stood according  to  the  common  and  approved 
usage  of  the  language.  The  words  'suspect' 
and  believe  are  not  technical  words,  and  have 
not,  by  the  approved  usage  of  the  language, 
the  same  meaning.  In  Smith  v.  Bouchier,  2 
Stra.  993,  Rep.  temp.  Hardw.  62,  69,  Ridge- 
way  4,  126,  the  defendant  pleaded  to  a  declara- 
tion, in  an  action  for  false  imprisonment,  that 
the  University  of  Oxford  had  power  to  hold  a 
court  before  the  chancellor,  etc.,  for  the  trial 
of  personal  actions  in  which  any  of  the  parties 
was  of  the  university;  that  by  a  custom,  con- 
firmed by  charter,  if  a  plaintiff  made  oath  that 
he  believed  the  defendant  would  not  appear, 
but  would  run  away,  the  judge  might  issue  a 
warrant  to  arrest  him  ;  that  the  defendant  was 
of  the  university,  etc.,  and  made  oath  that 
'he  suspected  the  plaintiff  would  run  away,' 
whereupon  a  warrant  was  issued,  and  the 
plaintiff  was  arrested  and  detained  in  prison. 
On  demurrer  the  plea  was  held  to  be  bad. 
Lord  Hardwicke  said:  'The  plaintiff'  (in  the 
first  action)  'does  not,  according  to  custom 
set  out,  swear  he  believes  the  defendant  was 
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BELLIGERENT.    (For  a  full  exposition,  see  the  titles  International 


about  to  withdraw,  but  only  that  he  suspects 
it;  and  if  an  affidavit  should  be  read  in  this 
court,  wherein  a  man  swears  he  suspects 
something,  we  should  not  take  it  to  be  equally 
strong  as  where  he  swears  he  believes  it.  *  *  * 
Suspecting  is  not  believing.  *  *  *  That  may 
be  a  ground  for  suspicion,  which  will  not 
induce  belief.'  "  Com.  v.  Lottery  Tickets,  5 
Cush.  (Mass.)  373. 

Reasonable  Suspicion.  (See  also  the  title 
Arrest,  vol.  2,  p.  870.) — It  is  a  rule  of  the 
common  law  that  an  officer  may  make  an  ar- 
rest without  a  warrant  if  he  has  a  reasonable 
suspicion  that  the  person  so  arrested  has  been 
guilty  of  a  past  felony.  The  trial  court,  in 
instructing  the  jury  upon  this  point,  used  the 
word  believed  instead  of  the  words  "reason- 
able suspicion."  The  instruction  was  held 
good,  the  appellate  court  saying:  "  It  is  true 
that  the  usual  and  perhaps  better  term,  '  rea- 
sonable suspicion,'  is  not  employed  in  the  in- 
struction, but  we  think  the  word  believed  is 
equivalent  thereto,  and  was  so  understood  by 
the  jury.  One  of  the  ordinary  definitions  of 
belief  is  '  partial  assurance  without  positive 
knowledge  or  absolute  certainty.'  Webster. 
And  by  another  authority  it  is  defined  as  '  a 
persuasion  of  the  truth  *  *  *  of  a  fact, 
formed  in  the  way  of  inference  from  some 
other  fact.'  Burrill  Law  Diet.,  title  Belief. 
This  would  certainly  be  tantamount  to,  or 
even  a  stronger  form  of  expression  than,  '  rea- 
sonable suspicion'  or  'probable  grounds;' 
for  either  may  exist,  and  yet  no  belief  be  gen- 
erated in  the  mind.  And  the  bases  of 
'probable  grounds'  are  very  many,  e.  g., 
common  fame,  hue  and  cry  levied,  goods 
found  on  a  person,  etc.  2  Jac.  Law  Diet., 
title  Constable,  p.  41."  State  w.  Grant,  76 
Mo.  246. 

Jury  and  Jury  Trial — Thought  and  Believed. — 

A  statute  provided  that  a  juror  should  be  com- 
petent, although  he  had  formed  an  opinion, 
if  he  testified  that  he  believed  that  his  opinion 
would  not  influence  his  verdict.  Upon  exam- 
ination a  juror  testified  that  he  thought  that 
he  could  render  an  impartial  verdict.  This 
was  held  sufficient.  The  court  said  :  "  It  is 
said  that  the  expression  '  I  think '  is  not 
equivalent  to  '  I  believe ; '  that  the  former 
implies  conjecture  or  mere  guess,  while  the 
latter  denotes  belief  in  the  ability  to  properly 
discharge  the  duty  of  a  juror,  and  is  a  stronger 
and  more  definite  expression.  We  think  the 
contention  is  untenable.  It  is  not  necessary 
thatthe  juror,  in  hisexamination,  should  swear 
in  the  very  words  of  the  statute.  The  two 
expressions  are  substantially  equivalent  in 
common  language,  and  there  can  be  no  reason- 
able doubt  that  the  oath  of  the  jurors  in  each 
case  disclosed  that  condition  of  mind  which 
the  statute  requires,  and  that  the  court  could 
properly  decide  that  they  were  competent." 
People  v.  Martell,  138  N.  Y.  599.  See  also 
Encyc.  of  Pleading  and  Practice,  title 
Jury  and  Jury  Trial  ;  and  see  this  work,  title 
Jury  and  Jury  Trial. 

Same — Opiiiion  and  Belief.  (See  also  Opinion.  ) 
— A  juror  is  competent  who  has  formed  an 
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opinion,  but  who  does  not  think  the  opinion 
is  so  fixed  and  determined  that  he  would 
not  be  governed  by  the  evidence.  The  court 
said  :  "  The  fourth  and  fifth  [assignments  of 
error]  relate  to  challenges  to  the  polls.  The 
case  of  A.  K.  Lorah  falls  within  the  rulings 
in  Ortwein  v.  Com.,  76  Pa.  St.  414;  O'Mara 
v.  Com.,  75  Pa.  St.  424;  and  one  branch  of 
Staup  v.  Com.,  74  Pa.  St.  458.  The  case  of 
Joseph  M.  Yahn  requires  more  consideration. 
The  juror  said  he  had  formed  and  expressed 
an  opinion,  and  that  it  was  fixed  and  deter- 
mined from  what  he  had  read.  From  this  it 
is  argued  that  his  case  falls  within  the  prin- 
ciple of  exclusion  stated  in  one  branch  of 
the  case  of  Staup,  supra.  This  is  only  ap- 
parent, not  real.  In  Staup's  case  it  was  said 
that  '  whenever  the  opinion  of  the  juror  has 
been  formed  upon  the  evidence  given  at  a 
former  trial,  or  has  been  so  deliberately  enter- 
tained that  it  has  become  a  fixed  belief  of  the 
prisoner's  guilt,  it  would  be  wrong  to  re- 
ceive him.  *  *  *  But  where  the  opinions 
or  impressions  of  the  juror  are  founded 
on  rumor  or  reports,  or  even  on  newspaper 
statements,  which  the  juror  feels  conscious  he 
can  dismiss;  where  he  has  no  fixed  belief  or 
prejudice,  and  is  able  to  say  he  can  fairly  try 
the  prisoner  on  the  evidence,  freed  from,  the 
influence  of  such  opinions  or  impressions,  he 
ought  not  to  be  excluded.'  An  opinion  isnot 
the  exact  equivalent  of  a  belief.  It  may  be 
simply  a  judgment  formed  upon  a  given  state- 
ment of  facts,  which  will  yield  when  the  facts 
stated  disappear.  A  belief  of  another's  guilt 
may  be  a  prejudice,  and  exist  with  little  or  no 
evidence.  A  fixed  belief  of  guilt  shuts  the  door 
against  explanatory  evidence,  and  renders 
the  judgment  unsound.  Hence  the  distinction 
taken  in  Staup's  case.  An  opinion  formed  on 
the  same  evidence  to  be  adduced  in  the  trial 
necessarily  affects  the  juror's  power  to  decide 
impartially.  So  an  opinion  which  has  be- 
come a  fixed  belief  of  the  prisoner's  guilt, 
even  without  evidence,  disables  the  juror  from 
performing  his  duty  with  fairness  to  the  pris- 
oner. But  in  Yahn's  case  no  such  opinion  or 
belief  was  shown.  The  juror  was  not  asked 
00  what  his  opinion  was  founded.  It  might 
have  been  the  merest  unreliable  newspaper 
statements.  When  he  said  his  opinion  was 
fixed  and  determined  from  what  he  had  read 
he  evidently  did  not  mean  that  he  had  a  fixed 
and  determined  belief  of  the  prisoner's  guilt, 
for  he  followed  this  up  immediately  by  say- 
ing, '  It  is  not  such  an  opinion  as  would  in- 
fluence or  control  me  in  any  degree  as  a  juror. 
It  would  not  influence  me  to  give  an  undue 
weight  to  evidence  against  the  prisoner.  I 
feel  certain  that  as  a  juror  I  could  divest  my 
mind  of  all  prejudice  and  be  controlled  by  the 
evidence.'  Now  we  find  here  no  opinion 
formed  upon  the  evidence  to  be  given,  no 
fixed  belief  of  guilt.  We  see  no  reason,  there- 
fore, to  hold  that  the  juror  was  incompetent 
on  either  ground."  Curlev  v.  Com.,  84  Pa. 
St.  156. 

Affidavit  —  Verily  Believes.    (See  also  1  En- 
cyc. of  Pleading  and  Practice,  p.  321.) — 
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Law  ;  War.) — In  the  law  of  nations  t 

In  Russell  v.  Ralph,  53  Wis.  332,  the  words 
"  verily  believes  "  were  held  equivalent  to  the 
statutory  form  "has  good  reason  to  believe." 

Same  —  Affidavit  —  Opinion  and  Belief.  (See 
also  Opinion.) — The  language  of  an  affidavit 
was:  "And  in  the  opinion  of  this  affiant  there 
is  reasonable  ground  for  granting,"  etc., 
whereas  the  language  of  the  statute  was  :  "  In 
his  [affiant's]  belief  there  is  reasonable  cause 
for  granting,"  etc.  The  affidavit  was  held 
sufficient.  The  court  said  :  "  The  nice  philo- 
logical distinction  between  the  words  'opinion' 
and  belief  is  too  subtle  and  refined  to  form  a 
basis  on  which  to  ground  substantial  justice, 
and  it  is  matter  of  sincere  congratulation  to 
the  profession,  as  well  as  to  suitors,  that  the 
day  is  gone  by  when  parties  are  to  be  turned 
out  of  court  upon  mere  frivolous  technicalities 
of  this  kind."    Day  v.  Southwell,  3  Wis.  657. 

Same — Change  of  Venue — Reason  to  Fear  In- 
stead of  Reason  to  Believe.  (See  also  4  Encyc. 
of  Pleading  and  Practice,  p.  431,  title 
Change  of  Venue.) — An  affidavit  made  upon 
an  application  for  a  change  of  the  place  of  the 
trial  on  the  ground  of  prejudice  of  the  judge, 
stating  that  the  affiant  "  has  reason  to  fear, 
and  does  fear,  that  he  cannot  have  a  fair 
trial,"  instead  of  "  has  reason  to  believe,  and 
does  believe,"  etc.,  as  required  by  §  2625  Rev. 
Stat.,  is  insufficient.  Smith  v.  Clarke,  70 
Wis.  137. 

Affidavit — Firmly  Believe.  (See  also  Firm.) 
— A  statute  requiring  an  affidavit  that  a  party 
"firmly  believes"  is  not  satisfied  by  one  that 
he  believes.  The  court  said :  "  I  have  a 
firm  belief  that  the  moon  revolves  around  the 
earth.  I  may  believe,  too,  that  there  are 
mountains  and  valleys  in  the  moon;  but  this 
belief  is  not  so  strong,  because  the  evidence 
is  weaker.  I  firmly  believe  that  Bonaparte  is 
in  the  island  of  St.  Helena ;  but  as  to  the  state 
of  his  health  I  may  have  my  belief,  but  it  can- 
not be  called  firm,  because  the  evidence  is  not 
clear."  Thompson  v.  White,  4  S.  &  R.  (Pa.) 
137- 

Instructions — Believed  In  the  Sense  of  Should 
Find.  (See  also  Encyc.  of  Pleading  and 
Practice,  title  Instructions;  and  see  this 
work,  title  Instructions.) — The  trial  court 
was  requested  to  instruct  the  jury  that  if  they 
believed  that  the  necessary  consequence  of  the 
alleged  transfer  was  to  defraud  creditors,  then 
the  transaction  itself  was  evidence  of  fraud. 
The  appellate  court  said  :  "  It  is  understood 
that  the  import  of  the  word  believe,  as  here 
used,  is  the  same  as  'should  find.'  If  so,  this 
instruction  should  have  been  given.  Bab- 
cock  v.  Eckler,  24  N.  Y.  632."  Spotteh  v. 
Keeler  (Supreme  Ct.),  12  N.  Y.  St.  Rep.  389, 
22  Abb.  N.  Cas.  (N.  Y.)  105. 

An  instruction  commencing  with  the  words 
"  If  you  believe  from  the  evidence,"  etc.,  is  not 
erroneous,  believe  in  such  connection  being 
synonymous  with  "find."  States.  O'Hagan, 
38  Iowa  504. 

Same — Believed  and  Satisfied.  (See  also  Sat- 
isfied.)— In  instructions  the  terms  believed 
and  "  satisfied  "  are  used  interchangeably,  and 
imply  no  more  than  that  the  jury  shall  be 


is  term  is  applied  to  a  nation  engaged 

convinced  by  the  preponderance  of  the  evi- 
dence of  the  truth  of  the  basic  facts  consti- 
tuting the  plaintiff's  alleged  course  of  action. 
Braddy  v.  Kansas  City,  etc.,  R.  Co.,  47  Mo. 
App.  519. 

Same — Suppose  and  Believe. — In  an  instruc- 
tion that  "if  the  plaintiff  supposed  he  had  a 
good  cause  of  action,"  etc.,  a  compromise  re- 
sulting constituted  a  good  consideration  for 
a  note,  the  word  "supposed"  was  held  to 
mean  substantially  the  same  thing  as  *  6c- 
lieved;  or,  at  all  events,  so  nearly  so  that  a  jury 
could  not  be  misled  by  its  use.  "Suppose" 
means  "  to  imagine,  believe,  receive  as  true;" 
and  believe,  "  to  think,  to  suppose."  Webster's 
Diet.    Parker  v.  Enslow,  102  111.  277. 

"Supposed"  and  believed  are  sometimes 
used  synonymously.  Ward  v.  Reynolds,  32 
Ala.  390. 

Believed  and  Understood. — In  Fraser  -■. 
Davie,  11  S.  Car.  68,  the  court  said:  "This 
testimony  has  been  criticised  for  the  reason 
that  it  is  the  statement  of  the  witness's  under- 
standing alone.  It  is  true  that  when  it  is 
sought  to  prove  the  existence  of  a  fact  by  the 
statement  of  a  witness  that  he  understood  the 
fact  so  to  be,  the  proof  is  of  the  weakest 
character,  for  in  that  fqrm  of  statement  the 
sense  of  '  understood'  is  equivalent  to  that  of 
believed,  and  that  belief  might  be  founded 
on  hearsay  or  conjecture.  But  here  the  exist- 
ence of  such  an  understanding  is  the  very 
fact  to  be  proved,  that  word  being  used  in  the 
sense  of  'agreement,'  and  therefore  the  mere 
statement  of  its  existence  by  a  party  to  it  is 
direct  proof  in  itself." 

Presumed  and  Believed. — A  witness  was  asked 
at  what  rate  of  interest  a  calculation  was  made. 
He  answered  that  he  "  presumed  at  sixteen  per 
cent."  This  testimony  was  ruled  out  by  the 
trial  court.  The  appellate  court  said:  "If 
the  word  '  presume,'  which  was  used  by  the 
witness,  is  to  be  construed  etymologically, 
then  the  court  was  right,  for  it  means,  accord- 
ing to  the  lexicons,  to  believe  without  examin- 
ation; and  in  this  sense  is  a  weaker  term  than 
belief,  and  even  this  is  excluded  except  in 
cases  of  experts,  etc. ;  for  to  believe  is  to  put 
credit  or  confidence  in  the  veracity  of  testi- 
mony;  whereas,  to  presume  is  to  affirm  a 
thing  to  be  true,  without  proof.  Neither 
witnesses,  however,  nor  the  commissioners 
who  take  their  testimony,  are  always  diction- 
ary makers,  and  it  will  not  do  therefore  to 
subject  this  testimony  to  so  severe  a  test. 
Language  must  be  construed  in  its  ordinary 
import,  and  it  will  be  found  that  persons 
usually  employ  the  word  'presume'  to  admit 
or  affirm,  modestly  or  hesitatingly,  a  positive 
fact  within  their  knowledge,  and  about  which 
they  are  interrogated."  Hammock  v.  Mc- 
Bride,  6  Ga.  183. 

These  legal  presumptions,  by  which  con- 
flicting claims  and  titles  are  set  at  rest,  are 
not  always  founded  on  the  fWtV/that  the  thing 
presumed  has  actually  taken  place.  "  Instead 
of  belief,  which  is  the  foundation  of  the  judg- 
ment upon  a  recent  transaction,  the  legal  pre- 
sumption in  matters  of  antiquity  holds  the 
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in  war,  as  distinguished  from  a  neutral.1  To  create  belligerent  rights  it  is  not 
necessary  that  there  should  be  war  between  separate  and  independent  powers. 
They  may  exist  between  the  parties  to  a  civil  war.2  It  is,  however,  a  contra- 
diction in  terms  to  speak  of  a  citizen  of  a  loyal  state,  remaining  in  such  state, 
and  not  engaged  in  the  war,  as  a  belligerent.  A  belligerent  is  the  subject  of 
the  hostile  power,  and  his  character  in  that  regard  depends  upon  that  of  the 
community  to  which  he  belongs.  This  is  the  settled  doctrine:  that  the  status 
of  any  person,  as  to  the  question  of  belligerency,  depends  upon  his  citizenship 
or  nationality.3 

BELLROPE. — See  note  4. 

BELONG — BELONGING. — The  primary  definition  of  the  word  "  belong  "  is 
to  be  the  property  of ;  and  of  "belonging"  is  being  the  property  of.5  The 


place  of  particular  and  individual  belief." 
Giles  v.  Bareinore,  5  Johns.  Ch.  (N.  Y.)  545; 
Worley  v.  High,  40  Ala.  177. 

Apprehend  and  Believe. — Believe  held  to  be 
the  equivalent  of  apprehend,  see  Golden  v. 
State,  25  Ga.  531. 

Precatory  Trusts. — See  the  title  Precatory 
Trusts. 

Affidavit  of  Defense. — See  1  Encyc.  of  Plead- 
ing and  Practice,  p.  338. 

1.  Burr.  L.  Diet. 

2.  Swinnerton  v.  Columbian  Ins.  Co.,  37  N. 
Y.  178. 

3.  Johnson  v.  Jones,  44  111.  152. 
i.  Obstructing  Train. — Wrongfully  pulling 

a  bellrope  and  stopping  a  train  was  held  not 
to  constitute  "  obstructing  the  train."  Com. 
V.  Killian,  109  Mass.  345.  See  also  Reg.  v. 
Hadfield,  L.  R.  1  C.  C.  253.  See  also  Ob- 
struct; and  see  the  titles  Carriers  of  Pas- 
sengers; Railroads. 

6.  State  v.  Fox,  80  Iowa  313;  Gammon 
v.  Gammon,  153  111.  47.  Webster's  Diet., 
quoted  in  Com.  v.  Hamilton,  15  Gray  (Mass.) 
480,  where  it  was  held  that  an  indictment 
which  averred  that  the  defendant  did  burn  a 
barn  then  and  there  belonging  to  one  J.  S., 
sufficiently  alleged  the  ownership  of  the  prop- 
erty. See  also  the  title  Arson,  2  Encyc.  of 
Pleading  and  Practice,  p.  828. 

Interest — Estate. — Where  A  and  B  submit- 
ted a  controversy  between  them  respecting 
the  title  of  a  piece  of  land  to  arbitrators,  who 
found  and  awarded  that  such  piece  of  land 
belonged  to  A,  it  was  held  that  the  import  of 
the  award  was  that  A  had  the  whole  interest 
or  estate  in  the  land,  the  court,  Williams,  C. 
J.,  saying:  "It  was  further  urged  that  the 
award  was  not  operative,  because  it  found  no 
fact,  or  did  not  find  it  in  such  a  manner  as 
ought  to  be  regarded.  The  submission  was 
of  a  controversy  respecting  the  title  to  a  piece 
of  land.  The  arbitrators  find  and  award  that 
said  land  belongs  to  the  plaintiffs,  and  award 
it  to  them  accordingly.  Now  their  award  is 
as  broad  as  the  submission ;  and  the  ques- 
tion arises,  can  we  ascertain  with  sufficient 
certainty  what  these  parties  intended  to  sub- 
mit? The  ancient  strictness  in  construing 
submissions  is  passed  away  ;  and  they  are  now 
to  be  construed  according  to  the  true  intent 
of  the  parties.  When  these  parties  submitted 
the  title  to  this  property  they  must  have  in- 
tended to  use  the  word  in  its  ordinary  sense — 
the  right  to.,  or  ownership  in,  this  land.  *  *  * 


When  these  parties  were  contesting  as  to  the 
title  or  ownership  of  this  farm  they  must  have 
meant  precisely  what  the  arbitrators  meant 
when  they  found  to  whom  it  belonged.'" 
Shelton  v.  Alcox,  11  Conn.  249. 

So  on  a  submission  to  arbitrators  to  deter- 
mine whether  a  pew  "legally  belongs  to  the 
estate  of  a  testatrix,  to  those  who  claim  under 
her,  or  to  the  defendant ;"  and,  if  they  shall  de- 
termine that  it  "  legally  belongs  to  the  estate  of 
the  testatrix,  or  to  those  who  inherited  said 
estate,  then  the  defendant  is  to  deliver  to  the 
plaintiff  a  proper  deed  of  conveyance  of  all 
his  present  interest,  right,  title,  or  estate  in 
and  to  the  same;"  and  the  award  was  that  the 
pew  "  belonged  to  and  was  the  property  of  the 
testatrix  at  the  time  of  her  decease ;  the  arbi- 
trators do  therefore  award  that  the  defendant 
shall  deliver  to  the  plaintiff  a  proper  deed  of 
conveyance  of  all  his  present  interest,  right, 
title,  and  estate  in  and  to  the  same,"  it  was 
held  that  the  award  followed  substantially  the 
submission,  and  was  sufficient.  Spear  v. 
Hooper,  22  Pick.  (Mass.)  144. 

Same — Belonging  to  the  Parish. — By  an  Eng- 
lish statute,  church  wardens  and  overseers  are 
to  hold  as  a  body  corporate  all  buildings,  etc., 
belonging  to  the  parish.  Property,  though 
applicable  to  general  parochial  purposes,  is 
not  within  this  phrase  if  the  legal  estate  therein 
be  vested  in  known  existing  trustees.  St. 
Nicholas  v.  Sketchley,  17  L.J.  M.  C.  17,80^ 
B.  394,  S5  E.  C.  L.  394,  overruling  Rumball 
v.  Munt,  1^  L.  J.  B.  180,  8  B.  382,  55 
E.  C.  L.  382. 

Ownership — Pee. — In  Johnson  Morton,  10 
Pa.  St.  248,  it  is  said:  "It  is  well  remarked 
that  the  word  '  descend  '  is  inapplicable  to  any 
estate  less  than  a  fee ;  that  the  testator  uses 
it  as  synonymous  with  '■belong  to,'  or  'vest 
in,'  which  would  carry  a  fee." 

Ownership — Wills. — If  a  will  directs  that 
certain  property  shall  belong  to  a  devisee 
named,  the  words  will  import  an  express  de- 
vise to  such  person.  The  court  said  :  "  The 
primary  meaning  of  the  word  belong,  as  given 
by  lexicographers,  is  'to  be  the  property  of.' 
Such  also  is  the  common  and  ordinary 
meaning  of  the  word,  and  such,  from  the  con- 
text, is  plainly  the  meaning  that  the  testator 
attached  to  it."  Gammon  v.  Gammon,  153 
111.  41. 

Ownership  —  Burglary.    (See  also  the  title 
Burglary;  and  see  3  Encyc.  of  Pleading 
and  Practice,  title  Burglary,  p.  757.) — In 
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word  also  conveys  the  idea  of  relatio 

State  v.  Fox,  80  Iowa  312,  the  counsel  for 
the  defendant  insisted  that  the  indictment, 
which  alleged  that  the  house  entered  was  a 
dwelling  house  belonging  to  one  S.,  did  not 
show  the  ownership  thereof.  He  maintained 
that  belonging  did  not  express  the  idea  of 
property.  The  court  held  this  position  to  be 
incorrect,  saying  that  the  word  is  aptly  used 
to  express  ownership. 

Ownership  and  Possession. — In  Blauvelt  v. 
Fechtman,48  N.  J.  L.  431,  the  court  said  :  "  The 
trial  upon  the  claim  was  to  determine  whether 
the  property  belonged  to  the  claimant  ( Rev.,  p. 
550,  §  60),  and  inasmuch  as,  by  his  own  show- 
ing, it  appeared  that  he  was  neither  the  owner 
of  the  wagon  nor  entitled  to  possession  of  it, 
it  could  not,  in  any  just  sense,  be  said  that  the 
wagon  belonged  to  him,  and  consequently  the 
justice  should,  as  requested,  have  instructed 
the  jury  to  that  effect." 

Ownership — Belonging  to  the  Same  Owner. — 
The  words  "  belonging  to  the  same  owner,"  in 
New  York  Laws  1843,  c.  230,  art.  3,  §8,  provid- 
ing that  in  advertising  lots  to  be  sold  for  the 
nonpayment  of  taxes  in  New  York  City  it  shall 
be  the  duty  of  the  comptroller  to  advertise  all 
lots  lying  contiguous  to  each  other  and  be- 
longing to  the  same  owner  in  one  parcel,  un- 
less otherwise  requested  by  such  owner,  do 
not  mean  simply  the  technical  owner  of  the 
title,  but  the  person  in  whose  name  as  owner 
or  occupant  the  lots  are  assessed.  People  v. 
Cady.  105  N.  Y.  299. 

Money  Belonging  to  the  State.  (See  also  the 
titles  Counties;  Prosecuting  Attorney; 
States.) — Where  an  attorney,  appointed  for 
the  state  for  the  county  of  New  London,  gave 
a  bond  with  surety  to  the  state  treasurer,  con- 
ditioned that  such  attorney  should  annually  ac- 
count for  and  pay  over,  according  to  law,  all 
moneys  belonging  to  the  state  which  he  might 
receive  as  such  attorney;  and  in  an  action  on 
such  bond  against  the  surety  it  appeared  that 
the  moneys  received  by  such  attorney  on  all 
bonds  made  payable  to  the  state  treasurer  had 
been  properly  accounted  for,  but  that  on  bonds 
and  fines  by  law  made  payable  to  the  county 
treasurer  certain  sums  received  by  him  were 
not  accounted  for,  it  was  held  that  moneys 
arising  from  bonds  taken  in  criminal  prosecu- 
tions and  payable  to  the  county  treasurer, 
and  from  forfeitures  and  fines  imposed  by 
the  county  court,  were  mone3rs  belonging  to 
the  state  within  the  meaning  and  terms  of  the 
hond,  and  consequently  that  the  surety  de- 
fendant was  liable.  Gilbert  v.  Isham,  16 
Conn.  525. 

Belonging  to  the  State — Lease  of  Mineral  Lands. 

— A  statute  authorizing  a  lease  of  mineral 
lands  belonging  to  the  state  is  not  applicable 
to  lands  which  have  been  merely  selected  by 
the  state.  Baker  v.  Jamison,  54  Minn.  17. 
See  also  the  titles  Mines  and  Mining 
Claims;  Public  Lands. 

Insurance  Policy.  (See  also  the  titles  Fire 
Insurance;  Marine  Insurance.) — An  in- 
surance policy  on  a  building  used  for  many 
years  as  a  place  for  public  exhibitions,  and 
also  upon  certain  property  in  the  building 


or  connection.1 

as  belonging  to  exhibitors,  was  held  not  to 
be  vitiated  by  the  introduction  into  the 
building  of  certain  articles  declared  hazard- 
ous in  the  policy,  but  which  formed  part  of 
the  contents  necessary  for  an  exhibition,  inas- 
much as  the  insurance  company  must  have 
been  acquainted  with  the  business  to  which 
the  building  \va>  appropriated.  New  York  v. 
Hamilton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  537. 

1.  Thereunto  Belonging. — Where  a  testator 
devised  his  manor  of  Barrow  Minchin  with 
the  mansion  house  called  Barrow  Court  there- 
unto belonging,  and  the  park,  and  also  all  his 
freehold,  messuages,  lands,  tenements,  and 
hereditaments  thereunto  belonging,  it  was  held, 
it  appearing  manifestly  from  the  whole  of  the 
will  that  the  testator's  intention  was  to  dis- 
pose thereby  of  all  his  real  estate,  that  a  cer- 
tain farm  and  premises  which  adjoined  to  and 
■were  in  some  parts  intermixed  with  the  Bar- 
row estate  passed  by  the  devise,  although 
purchased  by  the  testator  only  shortly  before 
his  death,  while  the  estate  had  been  in  the  fam- 
ily for  several  generations;  the  court,  by  Ten- 
terden,  C.  J.,  saying:  "It  will  therefore  be 
proper  to  consider  in  what  sense  the  words 
'  thereunto  belonging '  are  to  be  understood  in 
this  will ;  and  the  sense  that  will  best  accord 
with  the  intention  of  the  testator,  as  it-Tnay 
be  collected  from  other  circumstances  and 
other  parts  of  the  will,  is  the  sense  that  ought 
to  prevail.  These  words  are,  in  common 
speech,  of  different  import  according  to  the 
subject  of  which  they  are  spoken.  If  we 
speak  of  a  farm  or  a  field  with  reference  to 
the  ownership,  we  say  it  belongs  to  such  a  one, 
meaning  thereby  that  it  is  the  property  of 
that  person ;  if  with  reference  to  any  estate  of 
a  particular  name,  we  say  it  belongs  to  such 
an  estate,  as  to  the  Britton  Ferry  estate,  mean- 
ing that  it  is  parcel  of  that  estate;  if  with 
reference  to  its  locality,  we  say  it  belongs  to 
such  a  parish  or  township,  meaning  that  it  is 
situate  in  and  a  part  of  that  parish  or  town- 
ship; and  so  with  reference  to  a  manor  we 
say  it  belongs  to  such  a  manor,  meaning  that 
it  is  situate  in  or  part  of  that  manor,  in  the 
ordinary  or  popular  sense  of  the  word  '  part,' 
and  not  in  the  strictly  legal  sense,  as  part  of  the 
demesnes  of  the  manor,  or  as  holden  of  the 
manor  or  of  the  lord  thereof."  Doe  v.  Lang- 
ton,  2  B.  &  Ad.  680,  22  E.  C.  L.  166. 

Where  the  plaintiff  assigned  to  the  defend- 
ant, by  bill  of  sale,  "  all  and  singular  the 
one  hundred  and  four  power-looms,  and  other 
effects  and  things  belonging  thereto,  now  be- 
ing in,  upon,  or  about  the  mill,  particularly 
set  forth  in  the  schedule,"  and  the  schedule 
was  as  follows  :  "  Looms  made  by  S.,"  it  was 
claimed,  in  an  action  of  trover  for  healds, 
reeds,  beams,  and  weaving  utensils  and  pieces 
of  machinery  for  weaving,  and  articles  belong- 
ing thereto,  and  strapping,  that  these  goods 
had  passed  by  the  bill  of  sale.  At  the  trial  it 
appeared  that  the  looms  were  in  use  at  the 
date  of  the  execution  of  the  bill  of  sale;  that 
healds,  reeds,  weft,  and  waste  cans  are  at- 
tached to  the  looms  when  in  use,  and  the 
looms  are  not  complete  for  the  purpose  of 
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weaving  till  they  are  supplied,  but  that  they 
form  no  part  of  the  looms  as  they  come  from 
the  makers.  They  are  made  and  often  sold 
at  sales  separately  from  the  looms.  Different 
healds  and  reeds  are  used  in  weaving  cloth  of 
different  degrees  of  fineness.  They  do  not 
ordinarily  belong  to  any  particular  loom,  but 
can  be  detached  and  usee  with  any  loom  in- 
differently. For  the  plaintiff  it  was  contended 
that  "belonging  thereto"  meant  necessarily 
and  permanently  belonging  thereto;  and  that 
the  schedule  which  specified  "  looms  "  only 
governed  the  construction  of  the  bill  of  sale. 
The  defendant  claimed  that  by  "  looms  "  the 
bill  of  sale  meant,  not  the  mere  framework, 
but  all  that  is  necessary  for  weaving;  that  if 
the  word  "looms"  was  not  sufficient  to  include 
these  matters,  the  bill  of  sale  contained  the 
words  " effects  and  things  belonging  thereto, 
now  being  in,  upon,  or  about  the  mill;"  that 
in  Bacon's  Abridgment,  tit.  Grant  1-4,  it  is 
said:  "If  a  man  grant  his  saddle  with  all 
things  thereunto  belonging,  stirrups,  girths, 
and  the  like  do  pass.  So  if  a  man  grant  his 
viol,  the  strings  and  bow  will  pass.  Price  v. 
Braham,  Vaugh.  109.  So  by  a  grant  of  a 
mill  cum  pertinentiis,  a  kiln  at  the  end  of  the 
close  whereon  the  mill  stood  would  pass  if  the 
kiln  was  necessary  to  the  mill.  Archer  v.  Ben- 
nett, 1  Lev.  131."  The  court  held,  per  Bram- 
well,  B.,  that  the  meaning  of  the  words  "all 
effects  and  things  belonging  thereto  "  must  be 
construed  with  reference  to  the  extrinsic  facts. 
The  articles  in  question,  though  separate  from 
the  looms,  were  attached  to  them  when  the 
looms  were  in  use,  so  that  an  ordinary  observer 
would  say  that  they  belonged  to  the  looms.  A 
reasonable  meaning  would  not  be  given  to  the 
language  of  the  deed,  unless  they  were  held  to 
pass  by  it.    Cort  v.  Sagar,  3  H.  &  N.  370. 

Same — Distinguished  from  Adjoining. — Under 
a  devise  of  the  rectory  or  parsonage  of  M., 
with  the  messuages,  lands,  etc.,  thereunto  be- 
longing, it  was  held  that  lands  passed  which 
had  been  acquired  by  the  owners  of  the  rec- 
tory between  the  fifth  year  of  James  I.  and 
1632,  and  had  always  afterwards  been  occu- 
pied with  the  rectory.  Ongley  v.  Chambers, 
1  Bing.  483,  8  E.  C.  L.  604.  in  commenting 
on  this  case,  Cockburn,  C.  J.,  says:  "There 
is  a  marked  distinction  between  the  expres- 
sions 'thereunto  belonging'  and  'thereunto 
adjoining.'  "  Josh  v.  Josh,  5  C.  B.  N.  S.  454, 
94  E.  C.  L.  454. 

Same — Arson.  (See  also  the  title  Arson, 
vol.  3,  pp.  924,  931.) — In  Hill  v.  Com.,  98 
Pa.  St.  195,  the  court  said :  "  They  must 
be  '  parcel  of  such  dwelling  or  belonging  or 
adjoining  thereto.'  This  language  is  ex- 
plicit. The  legislature  have  employed  apt 
words  to  express  their  meaning.  It  was 
intended  to  reach  just  such  a  case  as  this. 
As  farm  buildings  are  constructed  in  this 
state  it  is  seldom  the  barn  adjoins  the  house; 
it  may  not  even  be  parcel  of  it ;  hut  the 
word  belonging  is  comprehensive,  and  in- 
cludes all  barns  so  near  a  dwelling  house  on 
the  same  premises  as  to  endanger  the  safety 
of  such  house  in  case  of  fire.  The  burning  of 
any  building  so  situated  as  to  endanger  a 
dwelling  house  was  felonious  arson  at  com- 
mon law.    Wharton's  Criminal  Law  (8th  ed.), 


§  825.  This  was  always  a  serious  offense,  and 
we  are  not  to  presume,  in  the  absence  of  such 
clearly-expressed  intent,  that  the  legislature 
intended  to  reduce  it  to  the  grade  of  a  misde- 
meanor." 

Same — Watercourses. — The  Act  14  Geo.  III., 
c.  96,  which  was  passed  for  improving  the 
navigation  of  certain  rivers  and  provided  that 
"  if  any  person  or  persons  shall  wilfully 
throw  any  soil  *  *  *  into  any  part  of  the  said 
rivers  *  *  *  or  of  any  drains,  trenches,  or 
water  courses  thereunto  belonging,  every  such 
person  shall  for  every  such  offense  forfeit"  a 
certain  sum  of  money,  applies  only,  in  the 
words  "  drains,  trenches,  or  water  courses 
thereunto  belonging,''1  to  artificial  streams 
made  for  the  purpose  of  improving  the  naviga- 
tion of  the  rivers,  and  not  to  natural  streams. 
Smith  v.  Barnham,  1  Exch.  Div.  419. 

Belonged  to  Such  Church.  (See  also  the  title 
Religious  Societies.) — The  word  belonged, 
as  used  in  a  statute  prescribing  that  the  elect- 
ors of  Episcopal  churches  shall  consist,  among 
others,  "of  all  who  shall  have  belonged  to 
such  church  or  congregation  for  the  last 
twelve  months  preceding  such  election,"  was 
held  incapable  of  an  exact,  inflexible  defini- 
tion. Whether  a  person  belonged  to  the  church 
within  the  meaning  of  the  statute,  was  held  to 
be  a  question  of  fact.  The  court  said: 
"  Should  we  attempt  to  define  the  word  be- 
longed by  the  term  '  stated  attendance,'  unless 
confined  to  actual  cases,  the  facts  of  which 
are  known,  confusion  would  necessarily  ensue  ; 
one  man  might  attend  many  times  and  yet 
not  in  any  sense  belong  to  the  church  or  con- 
gregation;  another  might  attend  but  few 
times  and  still  belong.  The  facts  existing 
anterior  to  the  twelve  months  and  the  circum 
stances  surrounding  each  particular  person 
must  be  taken  into  account.  Many  cases  may 
be  supposed,  but  the  wit  of  man  is  incapable 
of  supposing  or  anticipating  the  variety  of 
questions  which  may  arise  turning  upon  the 
definition  of  the  word  belonged.  After  much 
reflection,  aided  by  the  briefs  of  counsel,  I 
am  of  the  opinion  that  the  term  is  incapable 
of  an  exact,  inflexible  definition  which  will 
fit  the  cases  that  may  arise  so  as  to  enable  it 
to  be  vsaid  that  this  man  does,  and  this  man 
does  not,  belong  within  the  meaning  of  the 
statute.  Whether  the  contested  voter  belongs 
to  the  church  or  congregation  within  the 
meaning  of  the  statute,  is,  and  must  remain 
principally,  a  question  of  fact,  though  doubt- 
less a  mixed  question  of  law  and  fact."  Peo- 
ple v.  Keese,  27  Hun  (N.  Y.)  483. 

Belonging  to,  in  the  Sense  of  Appurtenant. 
(See  also  Appertaining,  vol.  2,  p.  431 ; 
Appurtenant,  vol.  2,  p.  520;  and  the  titles 
Deeds  ;  Leases.) — In  Maitland  t'.Mackinnon, 
1  H.  &  C.  613,  it  was  contended  that  a  certain 
stable  passed  under  a  clause  conveying  all  out- 
houses, stables,  etc.,  belonging  to  the  premises. 
The  court,  per  Pollock,  C.  B.,  said:  "Now 
every  one  knows  that  these  and  similar  words 
are  inserted  in  leases  without  reference  to  any 
particular  subjects  to  which  they  may  be 
applicable,  as  indeed  appears  in  this  case,  for 
among  other  things,  '  water  courses'  are  men- 
tioned, there  being  no  water  course  connected 
with  the  premises.  Still  there  may  be  cases 
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In  which  something  would  pass  by  these 
words,  and  therefore  it  is  necessary  to  see 
whether  in  this  case  the  stable  does  pass.  The 
\\  .Tils  relied  on  are  '  stables  belonging.'  But 
if  the  premises  themselves  are  examined  it  is 
difficult  to  say  the  stable  belongs  to  the  house 
in  Hyde  Park  Place.  Adding  it  to  that  house 
makes  the  outline  of  both  premises  irregular, 
obviously  cuts  a  piece  from  the  Cumberland 
Place  plot,  and  adds  it  to  the  plot  in  Hyde 
Park  Place.  Then  the  cellars  under  the  sta- 
ble belong  to  No.  7  Great  Cumberland  street, 
and  there  was  a  door  from  thence  to  the 
stable.  If  the  history  of  the  premises  is  ex- 
amined it  is  certain  that  originally  the  ground 
on  which  the  stable  stands  belonged  to  No.  7 
Great  Cumberland  street,  and  that  if  the 
lease  of  that  house  were  forfeited,  with  it 
would  be  forfeited  the  stable.  It  comes  to  this, 
that,  notwithstanding  these  considerations, 
the  stable  must  be  said  to  belong  to  the  house 
No.  4  Hyde  Park  Place,  because  it  has  been 
used  with  it  for  (no  doubt)  a  vast  number  of 
years,  with  no  open  communication  with  any 
other  premises.  It  seems  to  us  that  these 
words,  which  are  not  words  of  art,  do  not 
include  these  stables — that  any  person  know- 
ing the  facts  would  say,  '  the  stable  belongs 
to  No.  7  Great  Cumberland  street,  though 
it  has  been  used  with  No.  4  Hyde  Park 
Place.'  " 

Same — Paths,  Passages,  etc.,  Thereunto  Ap- 
purtenant or  Belonging. — In  the  case  of  Barlow 
v.  Rhodes,  3  Tyrw.  280,  the  Duke  of  Devon- 
shire, in  1825,  put  up  for  sale  by  auction,  in 
separate  lots,  certain  property,  including  the 
locus  in  quo,  in  the  town  of  Wetherby,  where 
he  was  the  owner,  and  lot  twenty  was  purchased 
by  the  plaintiff  and  lot  twenty-four  by  the  de- 
fendant. The  conveyance  to  the  defendant, 
after  describing  the  premises  purchased  by  him 
as  bounded  on  the  north  by  lot  twenty,  con- 
tained the  usual  words,  "  together  with  all 
ways,  paths,  passages,  etc.,  thereunto  appur- 
tenant or  belonging."  Lots  twenty  and  twenty- 
four  had  been  formerly  in  the  occupation  of 
the  same  person,  and  the  passage  in  question, 
which  had  been  previously  used  with  lot 
twenty-four,  although  now  comprised  in  the 
conveyance  of  lot  twenty,  led  from  the  defend- 
ant's house  to  an  ash-hole.  For  the  defendant 
it  was  urged  at  the  trial  that  the  way  having 
been  formerly  used  with  the  same  premises, 
the  right  of  it  now  passed  under  the  general 
words  "appurtenant  or  belonging;"  but  the 
learned  judge,  Bolland,  B.,  who  tried  the 
cause,  being  of  a  different  opinion,  the  plain- 
tiff obtained  a  verdict.  A  rule  having  been 
obtained  for  setting  aside  this  verdict,  it  was 
contended  before  the  Court  of  Exchequer  for 
the  defendant,  on  the  case  of  Morris  v.  Edging- 
ton,  3  Taunt.  24,  in  the  Common  Pleas,  that 
the  defendant  was  entitled  to  a  verdict,  for 
that  the  word  belonging  clearly  gave  the  right 
of  way  in  question.  But  the  court  held, 
by  Lyndhurst,  Ch.  B.,  that  neither  the  word 
"  appurtenant,"  nor  belonging,  which  was 
synonymous,  was  sufficient  to  pass  the  right  of 
way,  unless  indeed  it  were  a  way  of  necessity, 
which  was  the  case  in  Morris  v.  Edgington,  3 
Taunt.  24  ;  and  there  they  held  the  plaintiff  en- 
titled to  judgment,  and  discharged  the  rule. 
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See  1  Chitty's  Gen.  Prac.  157,  475,  note; 
Maitland  v.  Mackinnon,  1  H.  &  C.  607. 

Belonging  to  a  Fulling  Mill. — By  a  contract  for 
the  sale  of  land  with  all  the  fixtures  belonging 
to  a  fulling  mill  and  carding  machine,  the  ma- 
chinery which  had  been  used  for  wool  carding 
and  cloth-dressing  was  held  to  pass.  The 
court  said:  "By  assuming  that  the  words 
'  lulling  mill  and  carding  machine'  were  em- 
ployed' to  designate  the  building  I  have  men- 
tioned, the  presumption  is  that  the  phrase 
'  fixtures  belonging  to  the  fulling  mill  and 
carding  machine,'  as  used  in  the  contract, 
means  the  carding  machine  itself,  and  other 
machinery  that  had  been  used  in  the  carding 
machine  and  fulling  mill  building,  and  be- 
longed therein,  when  in  their  proper  place." 
Martin  v.  Cope,  28  N.  Y.  180. 

Outlet  or  Garden  Belonging  to  Any  House  or 
Other  Building. — The  Act  4  Geo.  II.,  c.  32,  en- 
acted that  "  every  person  who  shall  steal,  rip, 
cut,  or  break,  with  intent  to  steal,  any  lead, 
iron  bar,  iron  gate,  iron  palisade,  or  iron  rail 
whatsoever,  being  fixed  to  any  dwelling  house, 
outhouse,  coachhouse,  stable  or  other  build- 
ing used  or  occupied  with  such  dwelling 
house,  or  thereunto  belonging,  or  to  any  build- 
ing whatsoever  or  fixed  in  any  garden,  or- 
chard, courtyard  fence,  or  outlet,  belonging  to 
any  dwelling  house  or  other  building,  shall  be 
deemed  to  be  guilty  of  felony."  In  an  indict- 
ment for  stealing  certain  lead  under  this  statute 
it  appeared  that  the  lead  stolen  consisted  of 
three  images,  which  at  the  time  they  were 
taken  by  the  prisoners  were  standing  on  three 
pedestals,  to  which  they  were  fastened  with 
irons,  and  the  pedestals  were  fixed  in  the 
ground.  The  images  were  standing  near  a 
brick  building,  called  the  Temple  of  Pan, 
which  was  erected  in  an  inclosed  field  belong- 
ing to  the  Earl  of  Clarendon,  about  half  a 
mile  from  his  dwelling  house  and  without  the 
park  palings,  from  which  it  was  separated  by 
a  public  road.  The  Temple  of  Pan  was  oc- 
casionally used  by  Lord  Clarendon  as  a  tea- 
drinking  place.  The  building  had  doors  and 
windows,  which  were  kept  shut  when  the 
family  of  Lord  Clarendon  were  not  using  it. 
The  doors  opened  into  the  place  where  the 
images  stood.  The  only  other  building  with- 
in the  inclosure  was  an  open  building,  which 
was  once  a  barn,  but  it  was  then  only  used  as 
a  coachhouse  when  the  family  came  to 
the  Temple  of  Pan.  On  this  evidence  it  was 
held  that  the  stealing  of  lead  situate  as  these 
images  were  was  not  a  felony,  this  being  no 
outlet  or  garden  belonging  to  any  house  or 
building.  Rex  v.  Richards,  R.  &  R.  C. 
C.  28. 

Belonging  to  a  Highway. — Points  where  a 
highway  comes  in  contact  with  a  navigable 
stream  are  not  parts  of  the  highway,  unless 
the  highway  is  laid  out  to  navigable  water, 
and  there  terminates,  in  which  last  case  the 
point  of  contact  would  become  a  public  land- 
ing as  an  incident  to  a  public  highway.  There- 
fore the  statute  (Conn.  Rev.  Stat.,  tit.  38,  §  3) 
which  provides  that  no  person  shall  acquire 
title  by  adverse  possession  to  land  belong- 
ing to  a  highway  does  not  apply  to  those 
cases  in  which  a  highway  running  from  place 
to  place  incidentally  comes  in  contact  with 
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tide  water,  and  runs  along  the  beach  for  con- 
siderable distance,  so  as  to  prevent  the  owner 
of  the  soil  from  appropriating  any  part  of  the 
shore  to  his  own  purposes.  Burrows  v.  Gal- 
lup, 32  Conn.  493. 

Belonging  to  a  Ship. — In  The  Fusilier,  3  Moo. 
N.  S.  51,  it  was  held  that  "persons  belonging  to 
a  ship"  within  a  statute  granting  salvage  for 
saving  the  lives  of  such  persons,  comprise 
passengers  as  well  as  the  crew.  Dr.  Lushing- 
ton  said  :  "  I  think  that  nothing  is  more  com- 
mon than  to  say  of  passengers  by  a  ship  that 
they  are  passengers  belonging  to  the  ship,  and 
would  be  included  under  the  expression  '  per- 
sons.' " 

Effects  Belonging  to  the  Business.  (See  also 
the  title  Fixtures.) — A  bequest  of  the  effects 
belonging  to  the  business  includes  the  fixtures. 
Pinder  v.  Pinder,  18  W.  R.  309. 

Inhabitancy.  (See  also  Poor  and  Poor 
Laws.) — The  word  belongs,  when  used  in  pub- 
lic and  private  statutes,  and  especially  when 
used  in  reference  to  inhabitancy,  "  the  poor," 
etc.,  has  been  in  general  understood  and  con- 
strued to  designate  the  place  of  a  person's 
legal  settlement,  and  not  merely  his  place  of 
residence.  This  has  been  both  its  legislative 
and  its  judicial  meaning.  Columbia  v.  Wil- 
liams, 3  Conn.  467;  Waterbury  v.  Bethany, 
18  Conn.  425  ;  Reading  v.  Westport,  19  Conn. 
564- 

Maine  Rev.  Stat.,  c.  14,  §  1,  provided  for 
furnishing  nurses  and  necessaries  to  an  in- 
fected person  at  his  charge,  if  able,  otherwise 
at  that  of  the  town  to  which  he  belongs.  It  was 
held  that  the  phrase,  "at  the  charge  of  the 
town  to  which  he  belongs,"  meant  the  town 
where  such  person  has  his  pauper  settlement, 
and  not  the  town  where  he  might  happen  to 
reside  at  the  time.  Hampden  v.  Newburgh, 
67  Me.  370. 

Contra.  —  A  statute  provided  for  the  ap- 
pointment of  a  guardian  for  a  spendthrift,  if, 
in  the  judgment  of  the  selectmen  and  civil 
authorities  of  the  town  to  which  he  belonged, 
his  conduct  endangered  or  exposed  the  town 
to  a  charge  or  expense  for  his  support.  It  was 
held  that  by  "  the  town  where  he  belonged," 
was  meant  the  town  where  he  resided,  and  not 
the  town  in  which  he  had  a  legal  settlement. 
Cushing  v.  Hale,  8  Vt.  45.  See  also  the  title 
Spendthrifts  and  Spendthrift  Trusts. 

1.  Used  in  the  expressions  "  court  below," 
"bail  below,"  i.  e.,  to  the  sheriff,  denoting  a 
lower  or  subordinate  tribunal,  and  a  bail  bond 
given  to  a  subordinate  officer.  See  Rap.  & 
Lawr.  Law  Diet.,  sub  voce;  and  the  title  Bail 
(in  Civil  Cases),  ante,  p.  587. 

2.  Below  High-water  Mark.  —  A  proprietary 
grant  in  1680  of  "  a  piece  of  land  below  high- 
water  mark  to  set  a  shop  upon,  not  exceeding 
forty  feet  in  width,"  was  construed  to  extend 
to  low-water  mark,  although  there  had  been 
considerable  addition  to  the  shore  by  alluvion 
since  that  time.  Adams  v.  Frothingham,  3 
Mass.  352.  See  also  the  titles  Boundarif.s; 
Deeds. 

Below  Distinguished  from  Beyond  —  Mining 
law.    (See  also  the  title  Mines  and  Min- 


ing Claims.) — A  statute  provided  that  where 
two  or  more  veins  unite  the  older  or  prior 
location  should  take  the  vein  below  the  point 
of  union,  including  all  the  space  of  intersec- 
tion. It  was  held  that  below  in  this  section 
did  not  mean  beyond.  The  court  said  :  "  It 
is  also  claimed  in  behalf  of  defendants  that 
they  are  entitled  to  the  same  rights,  without 
adversing,  in  case  the  veins  unite,  as  in  case 
of  their  actual  crossing;  and  that  section  2336, 
supra,  should  be  so  construed.  The  argu- 
ment is  that  the  words  '  below  the  point  of 
union,'  in  said  section,  apply  to  veins  uniting 
on  the  'strike,'  or  on  a  horizontal  extension, 
as  well  as  to  veins  which  unite  on  the  '  dip,' 
or  in  their  downward  course;  and  that  the 
word  below  should  be  construed  as  equiva- 
lent to  '  beyond.'  But  this  is  not  the  ordinary 
signification  of  the  word.  Both  words  are  of 
common  use.  Their  meaning  is  plain,  simple, 
and  well  understood.  It  was  well  known  at 
the  date  of  the  passage  of  the  act,  that  veins 
unite  on  their  horizontal  extension  as  well  as 
in  their  downward  course.  Hence  we  would 
not  be  justified  in  assuming  that  Congress 
committed  the  palpable  mistake  of  using  the 
word  below  instead  of  the  word  '  beyond,'  if 
they  really  intended  to  give  the  preference  to 
the  prior  locator  in  case  of  veins  uniting  on 
the  'strike,'  as  well  as  on  the  'dip,'  after  the 
point  of  union  is  reached,  without  regard  to 
adverse  proceedings."  Lee  v.  Stahl,  13  Colo. 
178. 

Same — Below  Low-water  Mark. — But  in  Don- 
nell  v.  Joy,  85  Me.  118,  where  a  statute  pro- 
vided that  no  fish  weir  should  be  erected  in 
tide  waters  below  low-water  mark  in  front  of 
another's  shore  or  fiats,  without  his  consent, 
it  was  held  that  "  below  low-water  mark  "  did 
not  necessarily  mean  that  the  soil  in  which 
the  offending  weir  was  erected  should  be  un- 
der water  at  all  stages  of  the  tide ;  but  the 
weir  might  become  subject  to  the  penalty 
where  erected  on  public  flats  situated  beyond 
or  nearer  the  middle  of  the  channel  than  the 
low-water  line  of  the  private  flats  intended  to 
be  protected.  The  court  said:  "In  turning 
through  the  elementary  books  and  the  reports 
pf  decisions  relating  to  tide  waters,  for  the 
purpose  of  ascertaining  the  common  accepta- 
tion of  the  word  below  in  the  phrase  in  ques- 
tion, it  is  almost  invariably  found  to  be  used 
synonymously  with  'beyond.'  Among  the  nu- 
merous instances  isthe  case  of  Gerrish  v.  Union 
Wharf,  26  Me.  384,  in  which  the  reporter  in 
his  head  note,  the  accomplished  counsel  for 
the  plaintiff,  and  Shepley,  J.,  in  the  opinion 
of  the  court,  all  used  the  word  'beyond'  low- 
water  mark."    See  also  Low. 

Above  and  Below. — In  McLeod  v.  Burroughs, 
9  Ga.  213,  where  an  act  of  the  legislature 
declared  "  that  it  shall  not  be  lawful  for 
any  person  or  persons,  at  any  time  or  times, 
to  build  any  bridge  or  keep  any  ferry  on 
the  river  Great  Ogeechee  within  five  miles 
either  above  or  below"  a  certain  bridge  on 
the  same  stream,  it  was  held  that  the  dis- 
tance of  five  miles  was  to  be  measured  on 
the  course  of  the  river.  The  court  said : 
1  Volume  III. 
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BENCH. — The  elevated  seat  on  which  the  judges  sit,  and  hence  the  court 
itself.1 

BENCH  WARRANT.  (See  also  the  titles  WARRANTS ;  SEARCHES  AND 
Seizures.) — A  warrant  issued  by  or  from  a  "bench"  or  court;  a  process  for 
the  arrest  of  a  party  against  whom  an  indictment  has  been  found. 

BENEFICENCE.— See  note  2. 

BENEFICIAL— BENEFICIALLY.— The  word  "beneficial"  is  derived  from 

two  Latin  words,  bene  and  facere,  to  make  well  or  to  make  profit,  and 
evidently  takes  its  legal  meaning  from  the  old  feudal  benefice.  It  means 
benefit  or  advantage,  producing  or  attended  with  profit  or  advantage,  having  or 
enjoying  a  benefit  or  profit.  It  is  a  term  applied  both  to  estates  and  persons, 
as  beneficial  interest,  beneficial  owner.3 


"  Having  first  spoken  of  a  bridge  or  ferry 
on  the  river,  the  natural  meaning  of  'above 
and  below '  would  seem  to  be  above  and  below 
in  the  course  of  that  river;  otherwise  the 
meaning  of  those  words  is  indefinite.  If 
above  and  below  be  not  on  the  line  of  the 
river,  where  is  above,  and  where  below  ?  The 
ordinary  meaning  of  these  words,  used  in 
such  connection,  is  not  that  of  location — it 
cannot  be  here,  because,  in  other  words  in  this 
section,  the  location  of  the  prohibited  bridge 
and  ferry  is  fixed — but  that  of  course  or  direc- 
tion." 

1.  Bench  and  Bar. — Used  of  the  judges  and 
lawyers  to  denote  the  whole  legal  profession. 

Benchers. — The  members  of  an  inn  of  court 
(which  see),  to  whom  is  committed  the  gov- 
ernment thereof. 

2.  Charitable  Trusts.  (See  also  the  title 
Charities,  and  Trusts  for  Charitable 
Uses.) — In  Hinckley's  Estate,  58  Cal.  507,  a 
trust  in  favor  of  "  human  beneficence  and  char- 
ity," in  view  of  the  context,  was  held  valid. 
The  court  said:  "A  distinction  might  per- 
haps be  made  between  benevolent  and  bene- 
ficent. Dr.  Webster  remarks :  '  Etymologi- 
cally  considered,  benevolent  implies  merely 
wishing  well  to  others,  beneficent  doing  well. 
But  by  degrees  the  word  '  benevolent'  has  been 
widened  to  include  not  only  feelings,  but  ac- 
tions. Thus  we  speak  of  benevolent  opera- 
tions, benevolent  labors  for  the  public  good, 
benevolent  societies.  In  like  manner  benefi- 
cent is  now  applied  to  feelings.  Thus  we  speak 
of  the  beneficent  intentions  of  a  donor.  The 
extension  of  the  terms  enables  us  to  mark  nicer 
shades  of  meaning.  Thus  the  phrase  "  benevo- 
lent labors"  turns  attention  to  the  source  of 
these  labors,  viz.,  benevolent  feeling,  while 
beneficent  would  simply  mark  them  as  produc- 
tive of  good.  So  "  beneficent  intentions"  point 
to  the  feelings  of  the  donor  as  bent  upon  some 
specific  good  act,  while  "  benevolent  inten- 
tions" would  only  denote  a  general  wish  and 
design  to  do  good.'  Beneficence  therefore  in- 
dicating a  specific  design,  when  followed  by 
and  connected  with  'charity,'  might  be  held 
to  be  limited  by  the  succeeding  word,  and  to 
import  an  intention  to  provide  for  acts  in  their 
nature  charitable." 

3.  Todd  v.  Wickliffe,  18  B.  Mon.  (Ky.) 
871. 

Beneficial  Devises.  (See also  the  titles  Hus- 
band and  Wife;  Legacies  and  Devises; 
Wills;  Witnesses.) — By  statute  it  was  pro- 
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vided  that  "all  bit+eficial  devises  made  in  any 
will  to  a  subscribing  witness  thereto  shall  be 
wholly  void,  unless  therf  are  three  other  com- 
petent witnesses  to  the  same."  A  wife  was 
one  of  the  three  subscribing  witnesses  to  a 
will  containing  a  devise  to  her  husband.  It 
was  contended  that  the  devise  to  the  husband 
was  a  "beneficial  devise"  to  the  wife,  and 
therefore  void,  leaving  her  a  comnetent  attest- 
ing witness  to  the  rest  of  the  will.  It  was  held 
that  the  contention  could  not  be  maintained, 
and  as  there  were  not  the  number  of  competent 
witnesses  required  by  law  the  will  was  in- 
valid. Sullivan  v.  Sullivan,  106  Mas?  474,  8 
Am.  Rep.  356. 

But  see  Jackson  v.  Woods,  1  Johns.  Cas. 
(N.  Y.)  163;  Jackson  v.  Durland,  2  Johns. 
Cas.  (N.  Y.)  314;  Winslow  v.  Kimball,  25 
Me.  493,  where  a  contrary  doctrine  i?  up 
held. 

Same — Beneficially  Interested. — An  heir  at  law 
who  is  disinherited  by  a  will,  but  receives  a 
legacy  of  one  dollar,  is  not  beneficially  inter- 
ested within  the  meaning  of  the  statute. 
Smalley  v.  Smalley,  70  Me.  545. 

Beneficial  Enjoyient— Succession  Tax.  (See 
also  the  title  Succession  Taxes.) — In  con- 
struing the  21st  section  cf  the  Succession 
Duty  Act,  16  and  17  Vict.,  c.  51,  which  pro- 
vides that  the  succession  duty  shall  6e  calcu- 
lated at  the  value  of  an  annuity  equal  to  the 
annual  value  of  the  property,  and  shall  be 
paid  in  eight  equal  half-yearly  instalments, 
the  first  to  be  paid  twelve  months  next  after 
the  successor  has  become  entitled  to  the  ben- 
eficial enjoyment '  of  the  real  property,  the 
court,  by  Wensleydale,  said  :  "  The  benefieiat 
enjoyment  means  no  more  than  in  his  own 
right  and  for  his  own  benefit,  not  as  trustee 
for  another."  Atty.-Gen.  v.  Sefton,  3  H.  4 
C.  1030,  11  H.  L.  Cas.  257. 

Taxation — Beneficial  Distinguished  from  Profit 
able. — By  the  Stat,  of  Eliz.  there  must  havt 
been  a  beneficial  occupation  in  order  to  sub- 
ject the  occupier  to  the  poor  rates.  It  has 
been  held  that  beneficial  in  this  connection  is 
not  the  same  as  profitable.  See  Gambier  v- 
Lydford,  3  El.  &  Bl.  346,  77  E.  C.  L.  346; 
Martin  v.  West  Derby  Union,  11  C^.  B.  Div. 
145;  Mersey  Docks  v.  Llaneilian,  14  B. 
Div.  770;  Dewsbury,  etc.,  Waterworks  Board 
v.  Pennistone  Union,  17  B.  Div.  384; 
Mersev  Docks  v.  Cameron,  11  H.  L.  Cas.  443  ; 
Tunnicliffe  v.  Birkdale,  20  Q.  B.  Div.  450 ;  West 
Bromwich  School  Board  v.  Overseers  of  Poor, 
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BENEFICIAL    ASSOCIATIONS.  —  See    the    titles    Beneficiaries  (in 


I3Q^B.  Div.  929;  Reg.  v.  London  School 
Board,  17  Q^.  B.  Div.  738;  Burton-on-Trent 
Case,  34  S.  J.  94;  Metropolitan  Board  of 
Works  v.  West  Ham,  L.  R.  6  C^  B.  193; 
Owens  College  v.  Chorlton-upon-Medlock,  18 
B.  Div.  403;  Stroud's  Jud.  Diet. 

Thus  in  deciding  that  governors  of  the  poor 
hiring  a  house  without  their  district  for  the 
purpose  of  setting  their  own  paupers  to  work 
there,  and  using  it  for  that  purpose  only,  are 
ratable  in  the  parish  in  which  the  house  is,  as 
occupiers,  whether  the  employment  of  the 
paupers  there  be  profitable  or  not,  Denman,  C. 
J.,  said:  "The  absence  of  'beneficial  occupa- 
tion '  was  also  much  insisted  upon ;  and  it 
was  contended  that  that  is  the  true  criterion 
to  ascertain  whether  property  be  ratable  or 
not.  It  is  not  to  be  denied  but  that  the 
phrase  '  beneficial  occupation '  has  been  in  fre- 
quent use;  and,  generally  speaking,  it  serves 
tolerably  well  to  convey  rather  a  popular 
notion  than  to  give  a  certain  rule  for  decid- 
ing the  question  of  a  ratability  in  every  in- 
stance. Because,  if  by  beneficial  is  meant 
profitable,  or  anything  like  it,  the  expression 
is  obviously  fallacious;  and  upon  this  point 
all  discussion  is  superfluous,  because  the  case 
of  an  unprofitable  and  losing  occupation  (ex- 
pressly so  found)  of  a  coal  mine  has  been  held 
no  exemption  from  ratability  (see  Rex  v. 
Parrot,  5  T.  R.  593),  a  coal  mine,  by  the  words 
of  Stat.  43  Eliz.,  c.  2,  §  1,  being  subject  to  a 
rate."  Bristol  v.  Wait,  5  Ad.  &  El.  1,  31  E. 
C.  L.  253.  So  again,  in  Reg.  v.  Vange,  3  C^,  B. 
242,  43  E.  C.  L.  717,  the  same  judge  says: 
"  We  will  only  here  again  observe  that  bene- 
ficial and  'profitable,'  in  the  ordinary  sense 
of  the  words,  are  not  convertible  terms;  that 
a  party  holding  property  in  its  nature  ratable 
is  not  discharged  from  his  legal  liability 
because  he  does  it  at  a  loss." 

Same — Exemption. — By  an  act  (22  Geo.  III., 
c.  56)  trustees  for  the  parish  of  St.  Luke  were 
empowered  to  purchase  land  in  the  parish  of 
St.  Leonard's,  Shoreditch,  for  the  purpose  of 
building  a  workhouse  thereon  for  their  own 
parish;  and  (by  (j  11)  the  land  and  any  work- 
house to  be  built  thereon  were  not  to  be  rated 
more  highly  to  the  poor,  while  used  and  oc- 
cupied for  the  above  purpose,  than  the  lands 
and  hereditaments  to  be  purchased  were  rated 
at  the  time  of  purchase.  Land  was  taken  ac- 
cordingly, and  a  workhouse  built  thereon. 
By  Stat.  48  Geo.  III.,  c.  17,  §  r,  the  former  act 
was  repealed  ;  but  a  later  section  (74)  enacted 
that  all  workhouses,  etc.,  should  be  vested  in, 
etc.,  under  this  act,  as  fully,  beneficially,  etc., 
and  to  all  intents  and  purposes  whatsoever,  as 
the  former  trustees  were  entitled  to  or  pos- 
sessed of  the  same ;  and  it  was  held  that,  not- 
withstanding the  general  words  of  repeal,  the 
74th  section  of  that  act  kept  alive  the  exemp- 
tion from  increased  rating,  the  court,  by  Pat- 
teson,  J.,  saying:  '  The  word  beneficially  alone 
might  not  have  the  effect  of  preserving  the 
exemption  *  *  *  but,  coupled  with  the  words 
'  to  all  intents  and  purposes  whatsoever,'  we 
think  that  they  may  fairly  be  considered  to 
have  that  effect."    Reg.  v.  St.  Leonard's,  13 


Qi  B.  964,  66  E.  C.  L.  964.  See  also  the 
title  Exemptions  (Taxation). 

Same — Beneficially  Interested. — A  taxpayer  is 
a  party  beneficially  interested  in  having  all 
the  property  in  the  district  assessed,  and  is 
therefore  a  proper  party  to  make  the  affidavit 
for  the  issuance  of  the  writ  of  mandamus  to 
the  assessor  to  compel  him  to  assess  property 
subject  to  assessment.  Hyatt  v.  Allen,  54 
Cal.  353.    See  also  the  title  Taxation. 

Trusts — Beneficially  Interested.  (See  also  the 
title  Trusts  andTrustees.) — A  person  hav- 
ing a  contingent  interest  in  real  estate,  Matter 
of  Sheppard's  Trusts,  4  DeG.  F.  &  J.  423,  9  Jur. 
N.  S.  59,  is  a  person  beneficially  interested 
within  the  meaning  of  section  37,  Trustee  Act 
1850,  providing  for  the  appointment  of  trustees 
on  application  of  parties  beneficially  inter- 
ested ;  and  so  is  a  creditor  who  has  obtained  a 
decree  for  the  administration  and  sale  of  real 
estate,  Matter  of  Wragg,  1  DeG.  J.  &  S.  356 ; 
and  also,  it  seems,  a  purchaser  under  a  decree 
who  has  paid  his  purchase  money  into  court, 
Ayles  v.  Cox,  17  Beav.  584;  but  the  committee 
of  a  lunatic  cestui  que  trust  is  not  a  person 
beneficially  interested  within  this  section. 
Matter  of  Bourke,  2  DeG.  J.  &  S.  426;  Dan. 
Ch.  Prac.  2120;  Stroud's  Jud.  Diet. 

Mandamus  —  Beneficially  Interested.  ,  (See 
Encyc.  of  Pleading  and  Practice,  title 
Mandamus.) — Under  section  696  of  the  Da- 
kota Code  Civ.  Pro.,  which  provides  that  the 
writ  of  mandamus  "  must  be  issued  *  *  *  upon 
the  application  of  the  party  beneficially  inter- 
ested," one  engaged  in  the  retail  liquor  busi- 
ness, and  having  property  invested  therein, 
was  held  to  have  such  interest  as  to  make  him 
a  proper  party  plaintiff  in  proceedings  to 
compel  the  county  commissioners  to  fix  the 
license  for  carrying  on  that  business.  The 
territory  in  such  case  was  held  also  to  be  ben- 
eficially interested.  Territory  v.  McPherson, 
6  Dakota  27. 

Beneficial  Gift — Wills. — Where  a  testatrix- 
directed  that  one  of  her  executors  (a  solicitor) 
should  be  entitled  to  charge  and  receive  pay- 
ment for  all  professional  business  to  be  done 
by  him  under  the  will,  it  was  held  that  such 
executor  as  an  attesting  witness  was  prohib- 
ited by  the  Wills  Act  from  receiving  that 
which  was  not  a  debt  whose  payment  could 
be  enforced  at  law,  but  a  beneficial  gift  which 
could  only  be  claimed  by  virtue  of  the  direc- 
tion in  the  will.  In  re  Barber,  31  Ch.  Div.  665. 

Beneficially  Entitled  to  Possession  ( §  2,  subsec- 
tion 5,  English  Settled  Land  Act  1882)  does 
not  mean  entitled  to  and  deriving  a  benefit 
from  possession,  but  entitled  for  one's  own 
benefit,  if  there  is  any  benefit  to  be  derived 
from  the  estate,  and  not  simply  as  trustee  for 
others.  /Vr  Cotton,  L.  J.,  in  In  re  Jones,  53 
L.  J.  Ch.  811,  26  Ch.  Div.  736.  See  also  In  re 
Clitheroe  Estate,  31  Ch.  Div.  135;  In  re  At- 
kinson, 31  Ch.  Div.  577;  In  re  Strangways, 
34  Ch.  Div.  423;  Stroud's  Jud.  Diet. 

Beneficial  Powers.    (See  also  the  title  Pow- 
ers.)— The  Revised  Statutes  of  New  York, 
§  79,  define  a  beneficial  power  as  follows  :  "A 
general  or  special  power  is  beneficial  when  no 
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[nsu  rance)  ;  Benevolent  or  Beneficial  Associations,  post,  p.  1041. 


person  other  than  the  grantee  has  by  the 
terms  of  its  creation  any  interest  in  its  exe- 
cution." In  construing  a  clause  of  a  will, 
which  was:  "  I  give  full  power  and  authority 
and  control  to  sell  my  property  in  Brooklyn 
to  my  sister,"  where  there  was  nothing  in  the 
will  indicative  of  an  intent  on  the  part  of  the 
testator  that  any  other  person  should  have  the 
proceeds  of  sale,  it  was  held  that  the  clause 
created  a  valid  beneficial  power  of  sale,  the 
court,  by  Earl,  J.,  saying:  "The  meaning  of 
section  79  is  plain.  If,  by  the  terms  of  the 
creation  of  the  power,  no  other  person  than 
the  donee  has  an  interest  in  its  execution, 
then  it  is  beneficial;  or,  to  the  same  purpose, 
if  the  instrument  creating  the  power  does  not 
by  its  terms  give  an  interest  in  its  execution 
to  any  one  else,  the  donee  is  the  sole  bene- 
ficiary. It  is  claimed,  however,  that  this  sec- 
tion must  be  read  as  if  it  provided  that  when, 
by  the  terms  of  the  creation  of  the  power,  the 
donee  has  an  interest  in  its  execution,  and  no 
other  person  has  such  interest,  then  it  is  bene- 
ficial. If  this  had  been  the  meaning  of  the 
section,  why  were  other  persons  named  and 
such  bungling  phraseology  used?  It  would 
have  been  much  more  direct  and  natural 
simply  to  have  provided  that  '  a  general  or 
special  power  is  beneficial  where  the  donee 
thereof  is,  by  the  terms  of  its  creation,  the 
sole  person  interested  in  its  execution.'  The 
other  form  was  used  because  it  was  intended 
to  make  the  power  beneficial  both  when  by  its 
terms  the  donee  was  solely  interested  in  its 
execution,  and  when  it  was  entirely  silent  as 
to  the  beneficiary;  and  the  language  was  the 
most  apt  and  sententious  to  express  such  in- 
tention. It  is  said  that  according  to  this 
construction  the  words  '  by  the  terms  of  its 
creation  '  have  no  meaning,  and  were  unneces- 
sary. This  is  a  mistake.  Persons  may  be- 
come interested  in  the  execution  of  a  power  in 
many  ways  after  its  creation,  or  by  virtue  of 
other  instruments  than  that  creating  the 
power.  Although  there  are  such  persons  inter- 
ested in  its  execution,  the  power  is  still  bene- 
ficial. It  is  only  deprived  of  that  character 
when  such  persons  take  their  interest  by  the 
terms  of  the  instrument  creating  the  power." 


Jennings  v.  Conboy,  73  N.  Y.  230.  See  Cut- 
ting v.  Cutting,  20  Hun  (N.  Y.)  360,  86 N.  Y. 
522;  Marvin  v.  Smith,  56  Barb.  (N.  Y.)  600, 
affirmed  46  N.  Y.  571 ;  Root  v.  Stuyvesant,  18 
Wend.  (N.  Y.)  284;  Delaney  v.  McCormack, 
88  N.  Y.  181 ;  Leonard  v.  American  Baptist 
Home  Mission  Soc,  35  Hun  (N.  Y.)  293  ;  Syra- 
cuse Sav.  Bank  v.  Porter,  36  Hun  (N.  Y.)  168 ; 
Sweeney  v.  Warren,  127  N.  Y.  433. 

Powers — Any  Beneficial  Disposing  Power. — A 
testator  gave  to  trustees  all  property  over 
which,  at  the  time  of  his  decease,  he  should 
have  any  beneficial  disposing  power.  It  was 
held  that  the  use  of  the  word  beneficial  did  not 
conclusively  show  that  the  testator  could  not 
have  intended  to  exercise  a  power  which  he 
could  not  exercise  for  his  own  benefit  or  the 
benefit  of  his  estate,  and  that  the  disposition 
was  not  confined  to  a  power  exercisable  only 
for  the  benefit  of  the  testator.  Von  Brock- 
dorff  v.  Malcolm,  30  Ch.  Div.  172.  But  com- 
pare Ames  v.  Cadogan,  12  Ch.  Div.  868. 

Beneficial  Owner.  (See  this  work,  Choses  in 
Action;  and  see  Encyc.  of  Pleading  and 
Practice,  title  Parties  to  Actions.) — A 
party  named  as  a  promisee  in  a  contract  for 
the  payment  of  money,  and  having  the  instru- 
ment in  his  possession,  may  maintain  an  action 
and  recover  thereon  in  his  own  name,  although 
another  has  a  half-interest  in  the  contract.  The 
promisee,  having  possession  and  legal  title, 
may  receive  payment,  and  give  an  acquittance 
to  the  debtor,  and  is  therefore  the  "  beneficial 
owner"  within  the  meaning  of  section  2523 
of  the  Revised  Code  of  Alabama.  Hirsch- 
felder  v.  Mitchell,  54  Ala.  419. 

Costs — Beneficially  Interested.  (See  also  this 
work,  title  Costs  ;  and  see  Encyc.  of  Plead- 
ing and  Practice,  title  Costs.) — A  person 
who  brings  and  prosecutes  a  suit  in  the  name  of 
another,  under  an  agreement  with  the  nominal 
party  to  carry  on  the  suit  at  his  own  expense 
and  have  a  portion  of  the  expected  recovery,  is 
a  person  "  beneficially  interested  "  in  a  recov- 
ery sought  to  be  had  in  the  name  of  another, 
and  is  liable  for  the  costs  recovered  against 
the  nominal  party  under  2  Rev.  Stat.  New 
York  619,  §  44.  Giles  v.  Halbert,  12  N. 
Y.32. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  INSURANCE,  Encyclopaedia  of  Pleading  and 
Practice. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCIDENT  INSURANCE,  vol.  i,  p.  284;  BENEVO- 
LENT OR  BENEFICIAL  ASSOCIATIONS;  EMPLOYERS'  LIABILITY 
INSURANCE;  ENDOWMENT  INSURANCE ;  FIRE  INSURANCE ;  INSUR- 
ANCE; LIFE  INSURANCE. 


I.  In  General — 1.  Introductory — Scope  of  Title. — To  the  modern  contract 
of  insurance,  in  all  its  multifold  forms,  there  are  usually  more  than  the  two 
parties,  insurer  and  insured,  of  whom  alone  the  older  text-books  treat.1 
Indeed,  the  interest  of  the  insured  in  the  contract  is  frequently  far  less  than 
that  of  the  two  other  parties  who  may  be  concerned  therein  —  the  beneficiary 
and  the  assignee.  In  many  litigated  causes,  where  insurance  policies  are 
involved,  the  insured  himself  never  appears  as  a  party,  and  the  controversy 


1.  See  May  on  Insurance  (3d  ed.),  §  399.O, 
where  the  fact  is  brought  out  better  than  by 
most  of  the  text-writers,  as  follows:  "To 
comprehend  the  law  of  insurance  we  must 
keep  in  mind  not  only  the  insurer,  the  in- 
sured, and  the  holder  of  the  policy,  but  also 
the  beneficiary  who  may  be  still  a  fourth  per- 
son. In  determining  the  rights  of  one  in  whose 


favor  another  has  caused  insurance  to  be  made 
as  a  voluntary  benefit,  we  must  take  into  ac- 
count the  language  of  the  policy,  the  provi- 
sions of  charter  and  statute,  the  relations  of  the 
parties  at  the  time  of  insurance  and  of  loss, 
and  transactions  between  them  regarding  the 
matter,  the  rights  of  creditors,  and  the  place 
of  the  contract." 
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throughout  is  carried  on  between  the  insurer  and  the  third  or  fourth  party- 
above  mentioned,  and  sometimes  between  these  two  latter  alone.  In  contracts 
of  life  and  accident  insurance  the  rights  of  the  beneficiary  are  especially 
important,  and  it  is  to  these  that  this  article  will  be  devoted.  The  aim  will  be 
to  treat  the  rights  and  duties  of  the  beneficiary  as  distinct  from  those  of  all 
other  parties  to  the  contract. 

2.  Definition. — The  beneficiary  of  an  insurance  policy  may  be  defined  as  the 
party  to  whom  the  proceeds  are  made  payable  by  the  terms  of  the  contract.1 
In  fire  and  marine  insurance  this  is  ordinarily  the  insured  himself;  in  life  and 
accident  insurance,  where  the  occurrence  of  the  risk  often  means  the  insured's 
death,  the  beneficiary  is  ordinarily  a  third  party. 

3.  Terminology — the  "Assured" — Though  the  term  "beneficiary"  is  the  one 
most  commonly  used  by  judges  and  text-writers,  and  is  the  proper  one,  the 
party  entitled  to  the  benefits  of  the  contract  is  sometimes  designated  as  the 
"  assured."  2 

"Assured" — "insured." — And  where  the  term  "  assured  "  is  used  in  a  policy,  in 
contradistinction  to  "  insured,"  the  former  has  generally  been  construed  as 
referring  to  the  beneficiary.3  This  construction  was  adopted  where,  by  the 
policy,  the  proceeds  were  payable  to  the  "assured,"4  and  accordingly  the 


1.  See  Cooke  on  Life  Insurance,  §  57. 

2.  Beneficiary  Termed  the  "Assured." — Reyn- 
olds on  Life  Insurance,  (j  22. 

"Although  the  life  of  Samuel  \V.  Canfield 
was  the  life  insured  by  the  policy,  he  was  not 
the  party  assured  thereby.  His  life  was  the 
subject  of  insurance,  but  the  contract  does  not 
on  its  face  purport  to  have  been  made  either 
with  him  or  for  his  benefit,  nor  does  he  ap- 
pear to  have  had  any  interest  therein  which 
he  could  assign."  Ferdon  v.  Canfield,  104 
N.  Y.  143.  See  also  the  cases  cited  in  suc- 
ceeding notes. 

In  New  York  L.  Ins.  Co.  v.  Ireland  (Tex. 
1891),  17  S.  W.  Rep.  617,  the  proceeds  were 
expressly  made  payable  "  to  the  assured  under 
this  policy,  to  wit:  Anna  M.  Ireland,  wife, 
and  Matilda  C.  Carpenter,  daughter,  of  said 
John  Ireland,  and  his  other  children  by  said 
Anna  M.  Ireland." 

3.  "Assured"  Adjudged  to  Mean  "Benefi- 
ciary." —  "  The  policy  recites  that  the  consid- 
eration was  paid  by  the  plaintiff,  and  the 
promise  therein  is  to  pav  to  the  assured.  The 
term  '  assured  '  can  mean  none  other  than  the 
party  paying  the  consideration  and  asking  for 
the  insurance  for  his  benefit."  Smith  v. 
yEtna  L.  Ins.  Co.,  5  Lans.  (N.  Y.)  545.  See 
also : 

United  States. — Connecticut  Mut.  L.  Ins. 
Co.  v.  Luchs,  108  U.  S.  498 ;  Brockway  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  29  Fed.  Rep.  766. 

Massachusetts. — Pierce  v.  Charter  Oak  L. 
Ins.  Co.,  138  Mass.  151. 

New  York. — Rowe  v.  Brooklyn  L.  Ins. 
Co.,  16  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  323; 
Hogle  v.  Guardian  L.  Ins.  Co.,  6  Robt.  (N. 
Y.)567- 

Texas. — New  York  L.  Ins.  Co.  v.  Ireland 
(Tex.  1891),  17  S.  W.  Rep.  617. 

4.  Proceeds  Payable  to  the  "Assured."  — 

"  The  contention  of  the  plaintiff  is  that  the 
words  'the  assured'  in- the  policy  apply  to 
the  person  for  whose  benefit  the  policy  was 
effected,  that  is,  Luchs,  and  not  to  the  party 
whose  life  was  insured.    There  are  undoubt- 


edly instances  where  this  distinction  between 
the  terms  '  assured  '  and  '  insured  '  is  observed, 
though  we  do  not  find  any  judicial  considera- 
tion of  it.  The  application  of  either  term  to 
the  party  for  whose  benefit  the  insurance  is 
effected,  or  to  the  party  whose  life  is  insured, 
has  generally  depended  upon  its  collocation 
and  context  in  the  policy.  We  are  of  opinion 
that,  reading  the  policy  here  in  connection 
with  the  declaration  and  the  answers  of  Luchs, 
which  form  a  part  of  it,  and  indicate  the  ob- 
ject of  procuring  it,  the  term  '  assured  '  must 
be  held  as  applicable  to  him  for  whose  benefit 
it  was  effected."  Field,  J.,  in  Connecticut 
Mut.  L.  Ins.  Co.  v.  Luchs,  108  U.  S.  498. 

In  Hogle  v.  Guardian  L.  Ins.  Co.,  6  Robt. 
(N.  Y.)  567,  the  insurer  sought  to  defeat  an 
action  by  the  beneficiary  on  the  ground  that 
she  was  not  the  "  assured  "  to  whom,  by  its 
terms,  the  policy  was  payable.  The  court  re- 
jected this  view,  and  said:  "If  'assured' 
means  the  plaintiff,  she  can  maintain  this 
action.  The  objection  is  put  upon  the  lan- 
guage of  the  policy  and  its  legal  import. 
Let  us  see.  It  is  for  her  benefit.  No  one 
can  recover  the  sum  assured,  until  after  his 
death.  Subsequent  to  that  event  he  cannot  sue. 
The  fruits  of  the  contract  are  solely  hers.  Upon 
these  facts  she  certainly  can  maintain  the 
action,  unless  there  is  some  legal  rule  which 
prevents  it.  She  is  the  party  in  interest. 
The  meaning  of  the  term  '  assured '  is  to  be 
derived  from  the  connection.  In  reinsurance 
it  is  applied  to  the  party  that  has  already 
taken  a  risk  as  insurer;  not  to  the  assured  In 
the  original  policy.  (Carrington  v.  Com- 
mercial F.,  etc.,  Ins.  Co.,  1  Bosw.  (N.Y.)  152.) 
In  this  case,  not  to  the  person  whose  life  is 
insured,  but  to  the  plaintiff,  for  whose  benefit 
it  was  made.  The  father  made  the  contract. 
The  daughter  was  to  have  the  fruits.  Thus 
in  terms  it  must  refer  to  the  plaintiff,  and 
cannot  be  applied  to  the  deceased.  Bvit  it  is 
said  'his'  immediately  following  'assured,' 
qualifies  and  controls  the  meaning.  This 
is  plausible  and  ingenious,  and  upon  the 
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administrator  of  the  "insured"  was  denied  recovery.1 

statutes. — So,  under  statutes  providing  for  the  service  of  notice  of  forfeiture 
on  the  "  assured  "  and  "  the  person  whose  life  is  assured,"  service  on  the  insured 
was  held  insufficient,  though  the  latter  was  the  beneficiary's  husband.2 

Fp-ther's  Life  Insured — Son  Named  as  Beneficiary. — And  a  policy  issued  upon  the 
application  of  a  father  and  a  son,  insuring  the  former's  life,  and  naming  the 
latter  as  beneficiary,  and  made  payable  to  the  "assured,"  was  held  to  be  a  con- 
tract with  the  son  for  his  own  benefit.3 

4  Classes. — Two  clearly-defined  classes  of  beneficiaries  may  be  distinguished: 


argument  made  some  impression  on  my  mind. 
But  I  think  it  is  overturned,  both  by  reason 
and  authority.  In  Church  v.  Hubbart,  2 
Cranch  (U.  S.)  187,  the  objection  was  taken 
tha'  the  action  was  brought  in  the  name  of 
John  B.  Church,  Jr.,  when  the  contract  was 
made  with  John  B.  Church.  Justice  Gush- 
ing, who  tried  the  case  at  circuit,  says :. 
'  From  the  evidence,  it  is  plain  the  policy 
was  for  the  son ;  the  property  of  ship  and 
cargo  is  proved  to  be  in  the  plaintiff ;'  thus 
establishing  the  principle  that  where  there 
are  divers  persons  answering  to  the  descrip- 
tion of  the  assured,  the  policy  is  applied  to 
the  interest  of  the  party  for  whom  it  was 
intended.  (1  Phillips  on  Insurance,  §  411.) 
It  is  also  laid  down  in  Reynolds  on  Life  In- 
surance (§  22)  that  the  '  assured  '  is  the  person 
who  is  to  receive  the  benefit  of  the  insurance. 
We  must  therefore  assume  that  the  promise 
was  to  pay  the  plaintiff,  which  brings  the 
case  within  all  the  authorities." 

1.  Administrator  of  "Insured"  Denied  Re 
covery. — Brockway  v.  Connecticut  Mut.  L. 
Ins.  Co.,  29  Fed.  Rep.  766,  the  court  saying: 
"  By  the  terms  of  the  policy  the  defendant 
company  promises  and  agrees,  '  to  and  with 
the  said  assured,'  to  pay  the  sum  insured  '  to 
the  said  assured,  his  executors,  administra- 
tors, or  assigns,'  etc.  The  proposal  and  an- 
swers are  expressly  made  part  of  the  policy, 
and  all  are  embodied  in  extcnso  in  the  plain- 
tiff's declaration.  The  demurrer  raises  the 
question  whether  the  right  of  action  is  in  the 
plaintiff,  the  administrator  of  Beckwith  S. 
Brockway,  deceased,  or  in  Daniel  F.  Sey- 
bert.  The  question  is  to  be  solved  by  as- 
certaining the  person  meant  by  the  term 
'  assured,'  as  the  same  is  used  in  the  policy. 
Now,  as  already  stated,  and  as  clearly  ap- 
pears on  the  face  of  the  papers  constituting 
the  contract,  Daniel  F.  Seybert  was  the  appli- 
cant for  the  policy,  in  his  proposal  therefor 
claimed  to  have  an  interest  in  Brockway's  life 
to  the  entire  amount  insured,  was  the  de- 
clared beneficiary,  and  paid  the  premiums. 
In  the  absence,  then,  of  anything  indicating  a 
contrary  intention,  the  conclusion  is  irresisti- 
ble that  Seybert  was  the  assured  and  prom- 
isee. The  point,  indeed,  is  ruled  by  the  case 
of  Connecticut  Mut  L.  Ins.  Co.  v.  Luchs,  108 
U.  S.  498.  The  policy  of  insurance  sued  on 
there,  and  the  one  in  suit  here,  are  in  form  pre- 
cisely alike,  and  in  their  material  facts  the 
two  cases  do  not  differ." 

2.  Statutes — Service  of  Notice  of  Forfeiture. — 
Rowe  r>.  Brooklyn  L.dns.  Co.,  16  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  323,  where,  after  citing 
cases  on  the  meaning  of  the  term  "  assured," 


the  court  says :  "  In  the  light  of  the  above  au- 
thorities was  the  object  of  the  statute  sub- 
served by  the  service  of  the  notice  on  Mr. 
Rowe,  who  was  not  a  party  to  the  contract; 
who  had  no  interest  therein — present,  future, 
or  contingent ;  to  whom  the  policy  was  not 
issued  or  delivered,  and  who  was  not  the 
holder  thereof;  who  was  under  no  liability 
for  any  indebtedness  thereon ;  and  who,  un- 
der the  authorities,  was  clearly  not  the  per- 
son assured?  Again,  incase  Mrs.  Rowe  had 
died  during  the  lifetime  of  Mr.  Rowe,  and  the 
company  had  been  informed  of  the  appoint- 
ment of  her  executors  or  administrators,  would 
the  object  of  the  statute  then  have  been  sub- 
served by  the  service  of  the  notice  on  Mr. 
Rowe?  Under  the  statutes,  and  the  authori- 
ties construing  the  legislative  intent,  it  must 
be  held,  where  the  contract  is  made  with  the 
beneficiary,  to  whom  the  policy  is  delivered, 
and  to  whom  it  is  payable  during  her  life,  and, 
after  her  death,  to  her  executors  or  adminis- 
trators, and  where  the  person  on  whose  life 
the  policy  risk  is  taken  has  no  interest — pres- 
ent, future,  or  contingent — therein,  and  where 
the  beneficiary  is  designated  in  the  policy  as 
the  person  who  must  pay  the  premiums,  and 
is  therein  obligated  to  pay  all  outstanding  in- 
debtedness in  case  the  policy  shall  lapse,  and 
whose  default  forfeits  the  policy,  that  at  the 
time  in  question,  December  23,  1883,  in  order 
to  effect  a  forfeiture  of  the  policy,  it  was  nec- 
essary to  be  shown,  in  the  language  of  section 
2  of  chapter  341  of  the  laws  of  1S76,  '  that  the 
notice  to  the  assured  has  been  duly  addressed 
and  mailed  by  the  company  issuing  such  policy 
to  the  assured,'  and  that  in  this  case  the  per- 
son 'assured,'  and  to  whom  the  policy  was 
issued,  was  the  plaintiff,  and  that  she,  in  this 
case,  also  answers  the  description  of  the  '  per- 
son whose  life  is  assured,' in  the  Act  of  1877." 

3.  Application  by  Father  and  Son. — Cyrenius 
v.  Mutual  L.  Ins.  Co.,  145  N.  Y.  576,  where 
it  is  observed:  "The  son  is  the  beneficiary. 
He  is  the  assured  to  whom  the  defendant's 
promise  to  pay  was  made,  and  to  whom  the 
insurance  was  payable  in  the  event  of  death, 
and  this  promise  or  obligation  was  outstand- 
ing in  the  hands  of  his  assignee  when  the 
action  was  commenced,  and  is  still  so  held. 
No  construction  of  the  language  used  in  the 
policy  and  the  application  can  fairly  be 
adopted  to  make  the  contract  or  promise  one 
for  the  benefit  of  the  father's  estate.  *  *  * 
Then  the  amount  of  the  insurance  in  the 
event  of  death  is,  by  the  terms  of  the  con- 
tract, made  payable  to  the  'assured,'  and  this 
term  clearly  refers  to  the  son,  and  not  the 
father,  either  as  trustee  or  otherwise." 
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first,  beneficiaries  proper,  or  those  who  become  such  by  original  designation  in 
the  policy  ;  and  second,  beneficiaries  by  assignment,  or  those  who  derive  their 
rights  by  a  separate  instrument  executed  after  the  issuance  of  the  policy.  The 
[aw  pertaining  to  the  former  will  constitute  the  greater  portion  of  this  article, 
but  the  rights  and  duties  of  the  second  class  will  be  treated,  in  so  far  as  they 
are  analogous  to,  but  distinct  from,  those  of  the  first  named. 

II.  Who  may  Become  Beneficiaries— 1.  In  General. — The  insured  himself 
may  of  course  become  the  beneficiary,1  and  he  is  not  infrequently  made  such 
in  accident  and  endowment  life  policies.  Where,  in  the  application,  in  answer 
to  the  question  :  "For  whose  benefit  is  the  contract  made,"  the  insured  wrote 
"  Myself,"  the  fund  was  held  payable  to  his  personal  representative,  as  against 
the  heirs,  though  the  policy  provided  that  the  former  should  take  in  trust  for 
the  latter.2  The  insured's  personal  representative  may  also  become  the  bene- 
ficiary of  his  life-insurance  policy.3 

Designation  of  Insured's  "  Estate." — The  estate  of  the  insured  may  also  become  the 
beneficiary,  and  such  a  designation  is  not  infrequent,4  though  the  construction 
placed  upon  the  term  by  the  courts  is  various,  some  holding  it  to  mean 
personal  representatives,5  and  others  giving  it  practically  the  meaning  of 
heirs.6 

A  Corporation  has  been  allowed  to  be  a  beneficiary.7 

So  also  Has  the  Subordinate  Lodge  of  the  mutual  benefit  society  which  issued  the 

certificate.8 


1.  Insured  as  Beneficiary. — Connecticut  Mut. 
L.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457;  Union 
Mut.  L.  Ins.  Co.  v.  Stevens,  19  Fed.  Rep. 
671  ;  Lamont  v.  Grand  Lodge,  etc.,  31  Fed. 
Rep.  177;  Bloomington  Mut.  Ben.  Assoc.  v. 
Blue,  120  111.  I2i ;  Nye  v.  Grand  Lodge,  etc., 
9  Ind.  App.  131. 

2.  Harding  v.  Littlehale,  150  Mass.  100. 

3.  Eastman  r.  Provident  Mut.  Relief  Assoc., 
65  N.  H.  176.  And  see  generally  infra,  this 
title,  Designation — Legal  Representatives. 

4.  Insured's  Estate — Florida. — Pace  v.  Pace, 
19  Fla.  438. 

Kentucky. — Basye  v.  Adams,  81  Ky.  368. 

New  Fork. — Cooper  v.  Metropolitan  L. 
Ins  Co.,  1  N.  Y.  App.  Div.  291.  See  also 
Sulz  v.  Mutual  Reserve  Fund  L.  Assoc.,  7 
Misc.  Rep.  (1ST.  Y.  Supreme  Ct.)  593;  Clinton 
v.  Hope  Ins.  Co.,  45  N.  Y.  454. 

It  was  held  in  Massachusetts,  however,  that 
under  a  statute  providing  for  the  organization 
of  mutual  benefit  societies  a  member  could 
not  designate  his  estate.  Daniels  v.  Pratt, 
143  Mass.  216. 

5.  Basye  v.  Adams,  81  Ky.  368. 

6.  Pace  v.  Pace,  19  Fla.  453. 

7.  Corporation.  —  Dalby  v.  India,  etc.,  L. 
Assur.  Co.,  15  C.  B.  365,  80  E.  C.  L.  365, 
where  the  real  beneficiary  was  the  Anchor 
Life  Assurance  Company. 

8.  Subordinate  Lodge  of  Benefit  Society  Issuing 
Certificate. — Bacon  v.  Brotherhood,  etc.,  46 
Minn.  303,  where  it  is  observed  :  "The  position 
taken  by  plaintiff's  counsel  is,  in  brief,  that  the 
lodge  had  no  legal  existence,  no  capacity  to 
take  from  the  association,  and  therefore  could 
not  have  been  legally  designated  by  the  assured 
as  his  beneficiary.  From  the  testimony,  it 
appears  that  the  members  of  local  associations 
known  as  'lodges,'  the  Bayou  City  Lodge  being 
one,  composed  the  insurer  brotherhood  asso- 
ciation.   These  lodges  were  subordinate  to  the 


association,  and  answerable  to  it  in  many  mat- 
ters. Assessments  for  the  payment  of  amount' 
due  upon  policies  were  made  by  the  proper 
officers  of  the  association,  or  '  grand  lodges 
as  it  was  sometimes  called,  and  notice  thereof 
forwarded  to  an  officer  of  each  of  the  subordi- 
nate lodges,  known  as  the  financier,  who  there- 
upon proceeded  to  collect  from  the  individual 
members,  and  to  remit  to  the  secretary  of  the 
brotherhood.  The  subordinate  lodges  also 
had  representation  at  the  meetings  of  the 
association,  and,  in  this  way,  a  voice  in  the 
general  management  of  its  affairs.  To  this  ex- 
tent the  lodges  were  a  part  of  the  association 
defendant.  In  other  matters  they  acted  with- 
out reference  to  it,  or  to  each  other,  except  in 
so  far  as  was  necessary,  because  all  subordi- 
nate lodges  were  organized  under  the  provi- 
sions and  governed  by  a  common  charter. 
While  it  was  true  that  they  were  created  for 
the  purpose  of  promoting  the  scheme  of  mu- 
tual aid,  benefit,  and  insurance,  they  were 
distinct  bodies,  acting  independently  of  the 
general  association  or  brotherhood,  and  of 
each  other,  except  as  above  stated.  We  see 
no  good  reason  why  the  lodge  in  question, 
whether  declared  a  simple  association  of  indi- 
viduals or  a  corporation  de  facto,  could  not 
be  designated  by  the  assured  as  his  benefi- 
ciary. He  had  become  a  member  of  a  sub- 
ordinate lodge,  organized  and  conducted  for 
the  benefit  of  those  who  joined  it.  As  such 
member  he  had  received  a  certificate  or  pol- 
icy of  insurance,  of  no  value  except  when 
countersigned,  as  it  had  been,  by  its  officers, 
he  had  accepted  and  participated  in  benefits 
conferred  upon  those  only  who  held  a  mem- 
bership, and  bv  reason  of  such  membership; 
and,  when  called  upon  to  designate  a  party 
to  whom  the  amount  of  his  policy  should 
be  paid  in  case  of  his  death,  had  named  the 
lodge." 
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Two  General  Rules — Insurable  Interest — By-laws — Statutes. — In  addition  to  these 
instances  of  proper  beneficiaries  it  may  be  stated  that  there  are  two  general 
rules  as  to  who  may  become  beneficiaries,  (i)  A  beneficiary  who  contracts 
directly  with  the  insurer  must  have  an  insurable  interest  in  the  insured's  life  ; 
and  (2)  where  restrictions  are  imposed  by  statute  or  the  by-laws  of  a  mutual 
benefit  society,  only  those  may  become  beneficiaries  who  conform  thereto. 
These  will  now  be  discussed  in  the  order  named. 

2.  Beneficiary  Contracting  with  Insurer  must  Have  an  Insurable  Interest — a. 
General  Doctrine  Stated. — It  has  become  one  of  the  settled  canons  of  the 
law  of  life  insurance  in  many  jurisdictions,  that  one  who  takes  out  a  policy 
upon  the  life  of  another,  paying  the  premiums  therefor  himself,  must  have  an 
insurable  interest  in  the  life  of  that  other,  or  the  policy  will  be  a  mere  wager 
upon  which  the  party  to  whom  it  was  issued  cannot  recover.1  To  this  extent, 
then,  it  is  one  of  the  essential  requirements  of  a  lawful  beneficiary,  that  he 
have  an  insurable  interest  in  the  life  of  the  insured. 

Father  of  Beneficiary  Paying  Premium. — In  Texas  it  was  even  held  that  where  the 
father  of  the  beneficiary,  who  was  a  minoi  child,  paid  the  first  premium  and 


Miller,  76 Ala.  183. 
JEuya  L.  Ins.  Co., 

.   Phoenix  Mut.  L. 

Connecticut 


1.  Insurable  Interest  Required — England. — 
Stat.  14  Geo.  III.,  c.  48;  H-alford  v.  Kymer, 
10  B.  &  C.  724,  21  E.  C.  L.  155;  Shilling  v. 
Accidental  Death  Ins.  Co.,  2  H.  &  N.  42,  1  F. 
&  F.  116;  Dalby  v.  India,  etc.,  L.  Assur.  Co., 
15  C.  B.  365,  80  E.  C.  L.  365. 

United  States. — Crotty  v.  Union  Mut.  L. 
Ins.  Co.,  144  U.  S.  621  {citing  Canimack  v. 
Lewis,  15  Wall.  (U.  S.)  643 ;  Connecticut  Mut. 
L.  Ins.  Co.  v .  Schaefer,  94  U.  S.  457  ;  Warnock 
v.  Davis,  104  U.  S.  775) ;  Brockway  v.  Mutual 
Ben.  L.  Ins.  Co.,  9  Fed.  Rep.  249,  10  Ins.  L. 
J.  763;  Swick  v.  Home  L.  Ins.  Co.,  2  Dill.  (U. 
S.)i6o;  Holabird  v.  Atlantic  Mut.  L.  Ins.  Co., 
2  Dill.  (U.  S.)  166,  note. 

Alabama. — Helmetag  v 

California. — Curtiss  t 
90  Cal.  245. 

Connecticut. —  Lewis 
Ins.  Co.,  39  Conn.  100;  Bevin  v. 
Mut.  L.  Ins.  Co.,  23  Conn.  244. 

Georgia. — Equitable  L.  Assur.  Soc.  v.  Pat- 
erson,  41  Ga.  363,  3  Bigelow  Life  &  Acc.  Ins. 
Rep.  534- 

Illinois. — Bloomington  Mut.  Ben.  Assoc.  T'. 
Blue,  120  111.  121,  affirming  24  111.  App.  518; 
Martini'.  Stubbings,  126  111.  387;  Guardian 
Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35 ;  People 
v.  Golden  Rule,  114  111.  34;  Golden  Rule  v. 
People,  118  111.  492. 

Indiana. — Amick  v.  Butler,  111  Ind.  578; 
Burton  v.  Connecticut  Mut.  L.  Ins.  Co.,  119 
Ind.  207;  Elkhart  Mut.  Aid,  etc.,  Assoc.  v. 
Houghton,  98  Ind.  149;  Franklin  L.  Ins.  Co. 
v.  Sefton,  53  Ind.  380;  Continental  L.  Ins. 
Co.  v.  Volger,  89  Ind.  572;  Franklin  L.  Ins. 
Co.  v.  Hazzard,  41  Ind.  116. 

Kansas.— Missouri  Valley  L.  Ins.  Co.  v. 
Sturges,  18  Kan.  93;  Missouri  Valley  L.  Ins. 
Co.  v.  McCrum,  36  Kan.  146. 

Kentucky. —  Coudell    v.   Woodward  (Ky. 
1895),  29  S.  W.  Rep.  614,  a  case  of  a  mutual 
benefit  certificate ;  Basye 
368. 

Louisiana. — Rombach  v. 
Ins.  Co.,  35  La.  Ann.  233, 
Hearing's    Succession,  26 


Adams,  81  Kv. 


Bigelow  Life  &  Acc.  Ins.  Rep 
3  C.  of  L.— 59 


Piedmont,  etc.,  L. 
12  Ins.  L.  J.  268; 
La.  Ann.  326,  5 
161. 


-Mitchell  v.  Union  L.  Ins.  Co.,  45 
Bigelow  Life  &.Acc.  Ins.  Rep. 


12  Mass. 
Rep.  154; 
Loomis  v. 
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Maine. 
Me.  104, 
137- 

Massachusetts. — Lord  v.  Dall, 
115,  1  Bigelow  Life  &  Acc.  Ins. 
Stevens  v.  Warren,  101  Mass.  564; 
Eagle  L.,  etc.,  Ins.  Co.,  6  Gray  (Mass.)  396. 

Michigan. — Smith  v.  Pinch,  80  Mich.  332; 
Michigan  Mut.  Ben.  Assoc.  v.  Rolfe,  76 
Mich.  151;  Mutual  Ben.  Assoc.  v.  Hoyt,  46 
Mich.  477. 

Missouri. — Gambs  v.  Covenant  Mut.  L. 
Ins.  Co.,  50  Mo.  44,  3  Bigelow  Life  &  Acc. 
Ins.  Rep.  653;  Whitmore  v.  Supreme  Lodge, 
etc.,  100  Mo.  36;  Singleton  -'.St.  Louis  Mut. 
Ins.  Co.,  66  Mo.  63,  7  Ins.  L.  J.  576. 

Neiv  York. — Ruse  v.  Mutual  Ben.  L.  Ins 
Co.,  23  N.  Y.  516;  Fowler  v.  New  York  In 
demnity  Ins.  Co.,  26  N.  Y.  422;  Ferguson  v 
Massachusetts  Mut.  L.  Ins.  Co.,  22  Hun  (N 
Y.)  320;  Butler  v.  State  Mut.  L.  Assur.  Co. 
55  Hun  (N.  Y.)  300. 

North  Carolina .— Burbage  v.  Windley,  108 
N.Car.  357  (distinguishing,  if  not  overruling, 
Shepherd  v.  Sawyer,  2  Murph.  (N.  Car.)  26) ; 
Trinity  College  v.  Travelers  Ins.  Co.,  113  N. 
Car.  244. 

Ohio. — National  Mut.  Aid  Assoc.  v.  Gon- 
ser,  43  Ohio  St.  1 ;  State  v.  Standard  L.  Assoc., 
38  Ohio  St.  281. 

Pennsylvania. — Gilbert  v.  Moose,  104  Pa. 
St.  74,  13  Ins.  L.  J.  297;  Riner  v.  Riner,  166 
Pa.  St.  617;  Ulrich  v.  Reinoehl,  143  Pa.  St. 
238;  U.  B.  Mutual  Aid  Soc.  v.  McDonald, 
122  Pa.  St.  324;  Keystone  Mut.  Ben.  Assoc.  v. 
Norris,  115  Pa.  St.  446;  Fox  v.  Pennsylvania 
Mut.  L.  Ins.  Co.,  4  Bigelow  Life  &  Acc.  Ins. 
Rep.  458;  Downey  v.  Hoffer,  no  Pa.  St.  109; 
Ruth  v.  Katterman,  112  Pa.  St.  251 ;  Corson's 
Appeal,  113  Pa.  St.  438. 

Texas. — Mayher  Manhattan  L. 
87  Tex.  169;  Schonfield  v.  Turner 
324;  Price  -'.Supreme  Lodge,  etc. 
361,  16  Ins.  L.J.  847;  Equitable  L.  Ins.  Co.  v. 
Hazlewood,  75  Tex.  338,  19  Ins.  L.  J.  193  ;  Gold- 
baum  7'.  Blum,  79  Tex.  638;  Cheeves  v.  An- 
ders, 87  Tex.  287. 

Virginia. — Roller  v.  Moore,  86  Va.  512. 
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intended  to  pay  the  second,  the  latter  could  not  recover,  though  the  insured 
himself  had  negotiated  the  issuance  of  the  policy.1 

Doctrine  Extends  to  Mutual  Benefit  Certificates. — The  doctrine  of  the  necessity  of  an 
insurable  interest  is  applicable  to  mutual  benefit  certificates  as  well  as  to 
ordinary  life  policies.2 

Under  the  Ohio  Statute  a  mutuaLbenefit  society  has  no  power  to  issue  certificates 
to  others  than  members  of  the  insured's  family  or  his  heirs.3  And  a  certificate 
which  promised  payment  to  any  person  was  declared  void  as  against  public 
policy,  and  the  society  which  issued  it  was  ousted  in  quo  warranto  proceedings.4 

When  Question  for  Jury. — Where  the  facts  necessary  to  constitute  an  insurable 
interest  are  in  dispute,  the  question  is  one  for  the  jury  to  determine.5 

When  Question  for  Court. — But  in  some  cases  the  courts  have  taken  occasion  to 
declare,  as  a  matter  of  law,  that  the  evidence  failed  to  establish  the  necessary 
interest.6 

b.  ORIGIN  OF  THE  DOCTRINE — (i)  Early  Common-law  Rule. — It  appears 
to  be  the  prevailing  opinion,  that,  under  the  early  English  common  law,  no 
insurable  interest  was  required  on  the  part  of  the  insured  in  any  form  of 
insurance  prior  to  the  passage  of  the  statute  of  19  George  II. T 

In  Respect  to  life  Insurance,  while  the  question  must  be  determined  largely  upon 


1.  Premiums  Paid  by  Father  of  Beneficiary — 
Insurable  Interest. — Mayher  v.  Manhattan  L. 
Ins.  Co.,  S7  Tex.  169,  where  the  court  says: 
"  It  is  against  public  policy  for  one  man  to  be- 
come interested  in  the  death  of  another  when 
he  has  no  interest  in  the  continuance  of  life. 
In  this  case  it  is  true  that  John  Mayher  would 
not  have  received  any  direct  pecuniary  benefit 
from  the  death  of  Williams,  but  he  would 
thereby  be  relieved  from  the  annual  burden  of 
paying  three  hundred  and  thirty-three  dollars, 
which  would  amount  to  the  sum  of  six 
thousand  six  hundred  and  sixty  dollars  in  the 
twenty  years,  the  time  for  which  the  policy 
might  run  if  Williams  should  live  that  long. 
His  interest  in  the  daughter,  which  prompted 
Mayher  to  assume  such  a  burden,  is  not  to  be 
disregarded  in  this  connection.  Practically, 
John  Mayher  insured  the  life  of  Williams, 
with  his  consent,  for  the  benefit  of  Julia.  It 
was  placing  too  much  interest  against  the 
continuance  of  life,  when  there  was  no  counter- 
balancing interest  in  its  preservation,  to  be 
tolerated  by  the  law." 

2.  Applicable  to  Mutual  Benefit  Certificates — 
Indiana. — Elkhart  Mut.  Aid,  etc.,  Assoc.  v. 
Houghton,  98  Ind.  149,  the  court,  per  Elliott, 
C.  J.,  .saying :  "The  reasons  which  support 
the  rule  that  a  stranger  cannot  take  out  a  pol- 
icy on  a  life  in  which  he  has  no  insurable  in- 
terest, apply  quite  as  forcibly  to  contracts  of 
insurance  issued  by  mutual  aid  societies  as  to 
those  issued  by  ordinary  insurance  companies. 
The  evils  which  the  rule  is  intended  to  pre- 
vent are  the  same  in  the  one  case  as  in  the 
other.  A  stranger,  who  has  no  interest  in 
the  life  of  another,  cannot  obtain  a  member- 
ship for  that  person  in.  any  mutual  benefit 
society  where  the  membership  secures  to 
him  an  insurance  upon  the  life  of  the  mem- 
ber." 

Kentucky.  —  Coudell  v.  Woodward  (Ky. 
1895),  2?  S.  W.  Rep.  614. 

Michigan. — Mutual  Ben.  Assoc.  v.  Hoyt, 
46  Mich.  473;  Michigan  Mut.  Ben.  Assoc.  v. 
Rolfe,  76  Mich.  146. 


Missouri. — Whitmore  v.  Supreme  Lodge, 
etc.,  100  Mo.  36. 

Texas. — Price  v.  Supreme  Lodge,  etc.,  68 
Tex.  361. 

3.  Ohio  Rule. — National  Mut.  Aid  Assoc.  v. 
Gonser,  43  Ohio  St.  1,  where  it  is  observed: 
"That  the  plaintiff  in  error  had  no~power  to 
issue  certificates  of  membership,  payable  upon 
the  death  of  an  insured  member,  to  a  person 
not  an  heir  or  of  the  family  of  a  deceased 
member,  and  that  such  a  certificate  is  void,  is 
too  well  established  to  admit  of  controversy. 
The  State  v.  Central  Ohio  Mut.  Relief  Assoc., 
29  Ohio  St.  399 ;  State  v.  Moore,  38  Ohio  St.  7 ; 
State  v.  Standard  L.  Assoc.,  38  Ohio  St.  281 ; 
State  v.  People's  Mut.  Ben.  Assoc.,  42  Ohio 
St.  579-" 

4.  State  v.  Standard  L.  Assoc.,  38  Ohio  St. 
281.  . 

5.  Question  of  Fact. — Langdon-'.  Union  Mut. 
L.  Ins.  Co.,  14  Fed.  Rep.  272;  Swickr.  Home 
L.  Ins.  Co.,  2  Dill.  (U.  S.)  160;  Bloomington 
Mut.  L.  Ben.  Assoc.  v.  Blue,  24  111.  App.  518. 

6.  Question  of  Law. — Cooper  v.  Weaver  (Pa. 
1887),  11  Atl.  Rep.  780;  Mayher  v.  Manhat- 
tan L.  Ins.  Co.,  87  Tex.  169. 

7.  Origin  of  Doctrine  of  Insurable  Interest — 
Marine  Policies. — Craufurd  v.  Hunter,  8  T.  R. 
13,  where  Grose,  J.,  says:  "Whoever  reads 
the  Stat.  19  Geo.  II.  must  see  what  the  law  was 
before  the  passing  of  that  act.  Before  that 
time  a  wagering  policy  was  not  illegal.  The 
words  of  that  statute  clearly  show  that  before 
that  time  any  person  might  have  insured  with- 
out interest;  therefore,  it  is  not  necessary  to 
aver  interest  in  any  case  not  prohibited  by 
that  act." 

See,  to  the  same  effect,  Assievedo  r.  Cam- 
bridge, 10  Mod.  77,  and  Abbott  v.  Sebor,  3 
Johns.  Cas.  (N.-  Y.)  39,  where  Kent,  J.,  ob- 
serves :  "  One  of  the  cases  I  have  cited  is 
pretty  conclusive  to  prove  that  wager  poli- 
cies were  valid  before  the  statute  of  George 
II."  See  also  Cousins  v.  Nantes,  3  Taunt. 
513;  March  v.  Pigot,  5  Burr.  2802;  Lucena  v. 
Craufurd,  2  B.  &  P.  N.  R.  269. 
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dicta,  the  preponderance  of  authority  is  to  the  effect  that  no  insurable  interest 
was  required  prior  to  the  enactment  of  the  statute  of  14  George  IV.  Thus,  in 
a  leading  English  case,1  it  was  declared  that  the  policy  in  judgment  there 
"would  have  been  unquestionably  legal  at  common  law  if  the  plaintiff  had  had 
an  interest  thereon  or  not."2  The  same  opinion  has  also  been  announced  in 
Ire/and,3  and  in  many  of  the  United  States*  though  the  contrary  view  has  also 
been  taken.5 

(2)  English  Statutes. — Whatever,  therefore,  may  be  the  origin  of  the 
doctrine  of  insurable  interest  elsewhere,  it  may  fairly  be  regarded  as  settled  in 
England  that  such  an  origin  is  not  to  be  sought  in  the  common  law  of  that 
country.  The  basis  of  the  requirement  in  the  English  law,  that  an  insurable 
interest  must  exist,  is  to  be  found  in  two  statutes  enacted  within  thirty  years 
of  each  other  during  the  eighteenth  century. 

Insurable  Interest  in  Marine  Policies. — The  first  of  these,  the  statute  of  19  George 


1.  Dalby  v.  India,  etc.,  L.  Assur.  Co.,  15  C. 
B.  365,  80  E.  C.  L.  365. 

2.  Baron  Parke,  in  delivering  the  opinion 
in  the  case  last  cited,  also  says  :  "  At  common 
law,  before  this  statute  with  respect  to  mari- 
time risks,  and  the  14  Geo.  III.,  c.  48,  as  to  in- 
surances on  lives,  it  is  perfectly  clear  that 
all  contracts  for  wager  policies,  and  wagers 
which  were  not  contrary  to  the  policy  of  the 
law,  were  legal  contracts;  and  so  it  is  stated 
by  the  court,  in  Cousins  v.  Nantes,  3  Taunt. 
513,  to  have  been  solemnly  determined  in  the 
case  of  Lucena  v.  Craufurd,  2  B.  &  P.  N.  R. 
324,  without  even  a  difference  of  opinion 
among  all  the  judges.  To  the  like  effect  was 
the  decision  of  the  court  of  error  in  Ireland, 
before  all  the  judges  except  three,  in  British 
Ins.  Co.  v.  Magee,  Cooke  &  Alcock  182,  that 
the  insurance  was  legal  at  common  law." 

3.  Irish  Cases. — British  Ins.  Co.  v.  Magee, 
Cooke  &  Alcock  182,  where  the  plaintiff  de- 
clared on  a  policy  without  alleging  any  inter- 
est, and  the  failure  was  pleaded  in  bar,  but  the 
lower  court  held  against  the  defendant. 
Bushe,  C.  J.,  said  in  the  opinion:  "The 
argument  that  insurance  without  interest  was 
illegal  at  the  common  law,  independently  of 
statute,  and  that  the  14  Geo.  III.  was  de- 
claratory of  the  common  law,  has  not  been 
sustained.  No  authority  has  been  cited  to 
show  that  such  an  insurance  has  been  held  ille- 
gal, as  being  against  policy  or  morals,  in  any 
case  in  England  decided  before  the  statute  ;  and 
it  is  only  necessary  to  look  into  the  statute  it- 
self to  be  satisfied'  that  it  is  not  declaratory, 
for  it  does  not  recite  any  existing  doubt  or 
prevailing  mistake  as  to  the  law,  but  recites 
that  the  making  of  such  insurance  without 
interest  '  has  been  found  by  experience  to  have 
introduced  a  dangerous  kind  of  gambling,'  and 
then  enacts  '  that  from  and  after  the  passage  of 
this  act'  'such  insurance  shall  not  be  made,' 
thus  recognizing  the  frequency  of  the  practice 
and  the  necessity  of  preventing  it  in  the  future. 
The  court  is,  therefore,  unanimously  of  the 
opinion  that  the  judgment  of  the  court  of 
exchequer  must  be  affirmed."  See  also 
Shannon  v.  Nugent,  Hayes  536;  Scott  v. 
Roose,  3  Ir.  Eq.  R.  170;  Ferguson  v.  Lomax, 
2  Dru.  &  War.  120,  L.  R.  5  Ir.  81. 

4.  American  Cases — Massachusetts. — Loomis 
v.  Eagle  L.,  etc.,  Ins.  Co.,6Gray  (Mass.)396, 
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where  the  court,  per  Shaw,  C.  J.,  says  :  "  We 
believe  it  is  now  conceded  that  before  that 
statute  a  policy  on  life  was  good  at  common 
law,  and  that  the  object  of  that  statute  was  to 
prohibit  wager  policies;  that  it  was  not  a  de- 
claratory act,  but  introduced  a  new  law,  was 
decided  in  the  Irish  court  of  exchequer 
chamber,  in  British  Ins.  Co.  v.  Magee,  Cooke 
&  Alcock  182." 

Missouri. — Chisholm  v.  National  Capitol 
L.  Ins.  Co.,  52  Mo.  215;  Packard  v.  Connect- 
icut Mut.  L.  Ins.  Co.,  9  Mo.  App..  475. 
But  see  Whitmore  v.  Supreme  Lodge,  100 
Mo.  47. 

Netu  Jersey. — Trenton  Mut. 
Co.  v .  Johnson,  24  N.  J.  L.  576. 

Nor  tli   Carolina . — Shepherd 
Murph.  (N.  Car.)  26. 

See  also  Sides  v.  Knickerbocker  L.  Ins.  Co., 
16  Fed.  Rep.  650. 

5.  Minority  View. — The  leading  case  in  sup- 
port of  this  opinion  is  Ruse  v.  Mutual  Ben.  L. 
Ins-.  Co.,  23  N.  Y.  516,  where  the  proposition 
is  argued  at  length  in  the  opinion  that  wager 
policies  were  void  at  common  law,  and  that 
the  statute  of  14  Geo.  III.  was  merely  declara- 
tory. 

See  also  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  where  Mr.  Justice 
Bradley  observes:  "It  is  generally  agreed 
that  mere  wager  policies — that  is,  policies  in 
\v;hich  the  insured  has  no  interest  whatever  in 
the  matter  insured,  but  only  an  interest  in  its 
loss  or  destruction — are  void  as  against  public 
policy.  This  was  the  law  of  England  prior 
to  the  Revolution  of  1688.  But  after  that 
period  a  course  of  decisions  grew  up  sustaining 
wager  policies."  See  also  Whitmore  v.  Su- 
preme Lodge,  100  Mo.  47,  and  Alsop  v.  Com- 
mercial Ins.  Co.,  1  Sumn.  (U.  S.)  451,  where 
Story,  J.,  observes:  "If  it  be  a  policy  on 
interest,  then  undoubtedly  the  plaintiff  cannot 
recover,  unless  he  shows  an  interest;  for  in 
Massachusetts  at  least  the  doctrine  of  Goddart 
v.  Garrett,  2  "Vern.  269,  is  in  full  force." 

This  view,  however,  is  in  conflict  with 
Loomis  v.  Eagle  L.,  etc.,  Ins.  Co.,  6  Gray 
(Mass.)  396,  which  states  the  common-law 
doctrine  in  Massachusetts . 

The  case  cited  by  Justice  Story,  Goddart  v. 
Garrett,  2  Vern.  269,  was  criticised  in  Lucena 
v.  Craufurd,  2  B.  &  P.  N.  R.  269. 
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II.  (1746),  is  the  source  of  the  requirement  of  insurable  interest  in  marine 

policies.1 

Insurable  Interest  in  Life  Policies. — The  statute  of  1 4  George  III.  (1774),  one  of 
the  most  important  ever  enacted  in  reference  to  the  law  on  this  subject, 
imperatively  required   an  insurable   interest   in   the   beneficiary  of  a  life 

policy.* 

Territorial  Operation  of  statute. — In  its  operation,  this  statute  seems  to  have  been 
confined  to  England.  Its  provisions  did  not,  in  terms,  extend  to  Ireland,  and 
have  not  been  construed  as  in  force  there. 3  Neither  did  the  statute  mention 
the  English  colonies,  and,  for  similar  reasons,  it  is  not  believed  to  have  ex- 
tended to  them.4 

Application  to  Accident  insurance. — While  probably  not  so  intended  by  Parlia- 
ment, the  provisions  of  the  statute  have  been  construed  as  applicable  to  acci- 
dent insurance,  which  became  common  considerably  later.5 

(3)  hi  the  United  States. — In  some  of  the  states  of  this  country  statutes 
are  in  force  which  reenact  substantially  the  provisions  of  the  statute  of  14 
George  III. 

Thus,  in  Georgia,  the  code,  after  defining  the  contract  of  life  insurance, 
provides  :  "The  life  may  be  that  of  the  assured  or  of  another  in  whose  contin- 
uance the  assured  has  an  interest."6 

So,  in  Michigan,  the  legislature,  in  providing  for  the  incorporation  of  mutual 
benefit  societies,  has  imposed  the  requirement  of  insurable  interest  on  the  part 
of  their  members.7  But  as  this  statute  provides  that,  in  case  of  its  violation, 
the  insurance  shall  be  payable  to  the  heirs  of  the  insured,  it  is  held  that  the 
latter  need  not  have  an  insurable  interest  in  order  to  entitle  them  to  the 
proceeds.8 

in  Ohio,  where  a  similar  statute  confines  the  issuance  of  certificates  to 
members  of  the  insured's  family  and  his  heirs,  a  certificate  which  promised 
payment  to  one  who  belonged  to  neither  of  these  classes  was  declared  void  as 
against  public  policy.9 

1.  Statute  Requiring  Insurable  Interest  in  intent  and  meaning  hereof  shall  be  null  and 
Property. — Craufurd  v.  Hunter,  8  T.  R.  24.  void  to  all  interests  and  purposes  whatsoever. 
And  see  other  cases  cited  supra,  this  section,  II.  And  be  it  further  enacted,  that  in  all 
General  Doctrine  Stated.  cases  where  the  insurer  hath  an  interest  in 

The  statute  provided  "  that  insurances  such  life  or  lives,  event  or  events,  no  greater 
made  on  ships  or  goods,  interest  or  no  in-  sum  shall  be  recovered  or  received  from  the 
terest,  or  without  further  proof  of  interest  insurer  or  the  insurers  than  the  amount  or 
than  the  policy,  by  way  of  gaining  or  wagering,  value  of  the  interest  of  the  insured  in  such  life 
or  without  benefit  of  salvage  to  the  insurer,  or  lives,  or  other  event  or  events.  IV.  Pro- 
shall  be  null  and  void."    See  1  Comyns  360.  vided  always,  that  nothing  herein  contained 

2.  Statute  First  Requiring  Beneficiary  of  Life  shall  extend  to  or  be  construed  to  extend  to 
Policy  to  Have  Insurable  Interest. — The  pro-  insurance  bona  fide  made  by  any  person  or 
visions  of  this  famous  act  are  as  follows  :  "  I.  persons  on  shipped  goods  or  merchandise,  but 
Whereas,  it  hath  been  found  by  experience  every  such  insurance  shall  be  as  valid  and 
that  the  making  insurances  on  lives  or  other  effectual  in  the  laws  as  if  this  act  had  not 
events,  wherein  the  assured  shall  have  no  in-  been  made." 

terest,  hath  introduced  a  mischievous  kind  of  3.  British  Ins.  Co.  v.  Magee,  Cooke  &  Al- 

gaming,  for  remedy  whereof  be  it  enacted  by  cock  182;  Shannon  v.  Nugent,  Hayes  536; 

the  King's  most  excellent  majesty,   by  and  Scott  v.  Roose,  3  Ir.  Eq.  R.  170. 

with  the  advice  and  consent  of  the  Lords,  4.  Sides  v.  Knickerbocker  L.  Ins.  Co.,  16 

spiritual  and  temporal,  and  Commons  in  the  Fed.  Rep.  650. 

present  Parliament  assembled,  and  by  the  6.  See  Shilling  v.  Accidental  Death  Ins. 

authority  of  the  same :    That  from  and  after  Co.,  1  F.  &  F.  116,  2  H.  &  N.  42. 

the  passing  of  this  act  no  insurance  shall  be  6.  Georgia  Code  1882,  §  2818. 

made  by  any  person  or  persons,  bodies  politic  7.  Michigan  Laws  of  1887,  Act  187.  See 

or  corporate,  on  the  life  or  lives  of  any  person  this  statute  construed  and  enforced  in  Smith 

or  persons,  or  on  any  other  event  or  events  v.  Pinch,  80  Mich.  332. 

whatsoever,  wherein  the  person  or  persons  for  8.  Silvers  v.  Michigan  Mut.  Ben.  Assoc.,  94 

whose  use,  benefit,  or  on  whose  account  such  Mich.  39. 

policy  or  policies  shall  be  made,  shall  have  no  9.  State  v.  Standard  L.  Assoc.,  38  Ohio  St. 

interest,  or  byway  of  gaming  or  wagering,  281.    See  also  National  Mut.  Aid  Assoc.  v. 

and  that  every  assurance  contrary  to  the  true  Gonser,  43  Ohio  St.  i. 
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In  Missouri  a  statute  is  in  force  which  prohibits  the  issuance  of  certain  kinds 
of  policies  to  one  who  has  no  insurable  interest,1  but  its  provisions  have  been 
held  applicable  to  assessment  companies  only,  and  do  not  govern  ordinary  life 
policies.2 

In  New  York  a  recent  act  of  the  legislature  provides  that  life  and  accident 
policies  must  be  issued  upon  the  application  of  the  insured  alone,  making  an 
exception  in  the  case  of  a  wife  or  a  parent.3  It  has  been  held  that  this  statute 
is  in  derogation  of  the  common  law,  and  should  therefore  receive  a  strict 
construction.4 

But  in  States  where  No  Such  Statutes  Are  in  Force  it  seems  difficult  to  find  a  logical 
basis  for  the  doctrine  of  insurable  interest.  It  cannot  be  found  in  the  early 
English  common  law,  which,  as  has  been  shown,  required  no  such  interest.5 
Neither  can  the  doctrine  be  derived  from  the  English  statute  of  14  George  III., 
which  was  local  in  its  operation,  extending  to  none  of  the  American  colonies, 
and  the  enactment  of  which  was  quite  too  recent  to  justify  its  being  regarded 
as  a  part  of  the  common  law  adopted  in  this  country.6  Some  of  the  courts, 
clearly  recognizing  this  difficulty,  have  held  that  no  such  interest  was  required 
in  the  absence  of  statute. 

Thus,  in  New  Jersey,  the  necessity  of  an  insurable  interest  has  been  denied.7 

So,  in  North  Carolina,  at  an  early  day,  recovery  was  permitted  on  a  contract  of 
life  insurance  in  which  the  plaintiff  and  beneficiary  had  no  insurable  interest.8 

And  in  Tennessee  doubt  has  been  expressed  as  to  whether  the  doctrine  of  the 
necessity  of  insurable  interest  obtains  in  all  its  force  in  that  state.9  But  in 
many  other  states  the  doctrine  has  obtained  a  foothold  without  regard  to 
statutes,  and  sometimes  upon  some  vague  and  questionable  ground  of  public 
policy.10 

c.  Insurable  Interest  Defined. — While  it  is  difficult,  if  not  impossible, 
to  formulate  a  definition  which  will  harmonize  all  the  cases,  one  which  will 
generally  be  found  applicable  is  the  following :  An  insurable  interest  is  one 
which  affords  its  possessor  a  reasonable  expectation  of  gain  from  the  continu- 
ance of  the  life  that  is  insured.11 


1.  Missouri  Rev.  Stat.,  §  5866. 

2.  New  York  L.  Ins.  Co.  v.  Rosenheim,  56 
Mo.  App.  27. 

3.  New  York  Laws  1892,  c.  690,  §  55. 

4.  O'Rourke  v.  John  Hancock  Mut.  L.  Ins. 
Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  405. 

5.  See  cases  cited  supra,  this  section,  Early 
Com mon-laiv  Rule. 

6.  Sides  v.  Knickerbocker  L.  Ins.  Co.,  16 
Fed.  Rep.  650. 

7.  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  John- 
son, 24  N.  J.  L.  576;  De  Ronge  v.  Elliott,  23 
N.  J.  Eq.  486 ;  Vivar  v.  Knights  of  Pythias,  52 
N.  J.  L.  455. 

8.  Early  North  Carolina  Rule. — Shepherd  v. 
Sawyer,  2  Murph.  (N.  Car.)  26,  where  the 
plaintiff  made  a  contract  with  the  defendant 
to  insure  the  life  of  a  negro  slave  in  which 
the  plaintiff  had  no  interest.  The  court  held 
that  he  was  nevertheless  entitled  to  recover, 
and  said  :  "  It  is  not  contended  that  this  case 
falls  within  the  purview  and  meaning  of  any 
act  of  assembly  passed  in  this  state  for  the 
purpose  of  suppressing  unlawful  gaming; 
and  there  can  be  no  doubt  but  that  the  com- 
mon law  (which  is  the  law  of  this  state)  in- 
terposes no  obstacle  to  a  recovery.  Marshall 
on  Insurance  96  says  :  '  Innocent  wagers  have 
long  had  the  sanction  of  the  common  law 
(11  Rep.  876,  1  Lev.  33;  March  v.  Pigot, 


5  Burr.  2802);  they  are  only  deemed  illegal 
when  they  are  prohibited  by  statute;  when 
they  tend  to  create  an  improper  influence  on 
the  mind  in  the  exercise  of  a  public  duty; 
when  they  are  contra  bonos  mores,  or  in  any 
other  manner  tend  to  the  prejudice  of  the  pub- 
lic or  the  injury  of  third  persons.'  (Ximenes 
v.  Jaques,  6  T.  R.  499;  Allen  v.  Hearn,  1  T. 
R.  56;  Atherfold  v.  Beard,  2  T.  R.  610;  Da 
Cesta  -'.  Jones,  Cowp.  729.)  And  to  the  cases 
referred  to  by  Marshall  may  be  added  the  case 
of  Good  v.  Elliott,  3  T.  R.  693.  These  author- 
ities are  conclusive." 

The  authority  of  this  case  is  somewhat 
shaken,  however,  by  Burbage  v.  Windley,  108 
N.  Car.  357. 

9.  Sides  Knickerbocker  L.  Ins.  Co.,  16 
Fed.  Rep.  650. 

10.  See  cases  cited  supra,  this  section,  Gen- 
eral Doctrine  Stated. 

11.  Insurable  Interest  Defined. — See  generally 
the  cases  cited  supra,  this  section,  General 
Doctrine  Stated. 

"  It  is  not  easy  to  define  with  precision 
what  will  in  all  cases  constitute  an  insurable 
interest,  so  as  to  take  the  contract  out  of  the 
class  of  wager  policies.  It  may  be  stated 
generally,  however,  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  obtain- 
ing the  insurance,  either  as  creditor  of  or 
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Pecuniary  Element. — The  interest  must  generally  include  a  pecuniary  element  j1 
but  "  it  is  not  necessary  that  the  expectation  of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation."  2 

Reasons  for  the  Rule. — The  reasons  ordinarily  advanced  in  support  of  the 
doctrine,  where  it  is  based  upon  other  than  statutory  grounds,  are  the  repug- 
nance of  the  law  to  wagering  contracts,  and  the  supposed  incentive  which  a 
contrary  rule  would  offer  the  beneficiary  to  bring  about  the  insured's 
death  in  order  the  sooner  to  realize  on  the  policy.3    But  these  grounds 


surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a 
reasonable  expectation  of  advantage  or  bene- 
fit from  the  continuance  of  his  life.  It  is  not 
necessary  that  the  expectation  of  advantage  or 
benefit  should  be  always  capable  of  pecuniary 
estimation,  for  a  parent  has  an  insurable  in- 
terest in  the  life  of  his  child,  and  a  child  in 
the  life  of  his  parent ;  a  husband  in  the  life  of 
his  wife,  and  a  wife  in  the  life  of  her  husband. 
The  natural  affection  in  cat.es  of  this  kind  is 
considered  as  more  powerful,  as  operating 
more  efficaciously,  to  protect  the  life  of  the 
insured,  than  an}-  other  consideration.  But  in 
all  cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  as- 
sured." Field,  J.,  in  Warnock  v.  Davis,  104 
U.  S.  779- 

In  Conne  cticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  460,  Bradley,  ].,  observed:  "  Indeed, 
it  may  be  said  generally  that  any  reasonable 
expectation  of  pecuniary  benefit  or  advantage 
from  the  continued  life  of  another  creates  an 
insurable  interest  in  such  life.  *  *  *  The  es- 
sential thing  is  that  the  policy  shall  be  ob- 
tained in  good  faith,  and  not  tor  the  purpose 
of  speculating  upon  the  hazard  of  a  life  in 
which  the  insured  has  no  interest." 

In  the  leading  case  of  Loomis  v.  Eagle  L., 
etc.,  Ins.  Co.,  6  Gray  (Mass. )  396,  it  was  said  by 
Shaw,  C.  J. :  "  In  discussing  the  question  in  this 
commonwealth  we  are  to  consider  it  solely  as 
a  question  at  common  law,  unaffected  by  the 
Stat,  of  14  Geo.  III.,  c.  48,  passed  about  the 
time  of  the  commencement  of  the  Revolution, 
and  never  adopted  in  this  state.  All  therefore 
which  it  seems  necessary  to  show,  in  order 
to  take  the  case  out  of  the  objection  of 
being  a  wager  policy,  is  that  the  insured 
has  some  interest  in  the  life  of  the  cestui  que 
vie;  that  his  temporal  affairs,  his  just  hopes, 
and  well-grounded  expectations  of  support,  of 
patronage,  and  advantage  in  life  will  be  im- 
paired; so  that  the  real  purpose  is  not  a 
wager,  but  to  secure  such  advantages,  sup- 
posed to  depend  on  the  life  of  another;  such, 
we  suppose,  would  be  sufficient  to  prevent  it 
from  being  regarded  as  a  mere  wager.  What- 
ever maj'  be  the  nature  of  such  interest,  and 
whatever  the  amount  insured,  it  can  work  no 
injury  to  the  insurers,  because  the  premium  is 
proportioned  to  the  amount;  and  whether  the 
insurance  be  to  a  large  or  small  amount,  the 
premium  is  computed  to  be  a  precise  equiva- 
lent for  the  risk  taken.  Perhaps  it  would  be 
difficult  to  lay  down  any  general  rule  as  to 
the  nature  and  amount  of  interest  which  the 
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assured  must  have."  See  also  Keystone  Mut. 
Ben.  Assoc.  v.  Norris,  115  Pa.  St.  446, 

1.  Interest  must  Be  Pecuniary. — Rombach  v. 
Piedmont,  etc.,  L.  Ins.  Co.,  35  La.  Ann.  233,  48 
Am.  Rep.  239,  where  the  court  observes: 
"  The  insurable  interest  in  the  life  of  another 
is  a  pecuniary  interest.  A  policy  of  insur- 
ance, procured  by  one  for  his  own  benefit 
upon  the  life  of  another,  the  beneficiary  being 
without  interest  in  the  continuance  of  the  life 
insured,  is  against  public  polic}',  and  therefore 
void.  It  is  thoroughly  settled,  because  uni- 
versally held,  that  a  wife  has  an  insurable  in- 
terest in  the  life  of  her  husband,  and  although 
in  that  case*  especially  it  might  be  assumed 
that  love  and  affection  furnished  a  sufficient 
basis  for  it,  the  decisions  do  not  place  it  on 
that  ground,  but  rather  on  the  support  she  is 
entitled  to  from  him.  The  books  formulate 
the  general  principle  somewhat  in  this- way: 
When  the  insurable  interest  arises  or  is  im- 
plied from  relationship,  it  will  be  deemed  to 
exist  when  the  relationship  is  such  that  the 
insurer  has  a  legal  claim  upon  the  insured  for 
services  or  support.  Even  though  such  legal 
claim  does  not  exist,  yet  where,  from  the  per- 
sonal relations  of  the  two,  and  the  kindness 
and  good  feeling  displayed  by  the  insured  to 
the  insuree,  the  latter  has  a  reasonable  right 
to  expect  some  pecuniary  advantage  from  the 
continuance  of  the  life  of  the  former,  or  to 
fear  loss  from  his  death,  an  insurable  interest 
will  be  held  to  exist.  Bliss  Life  Ins.,  §  31; 
May  Life  Ins.,      74,  106." 

For  further  exposition,  see  : 

Alabama. — Helmetag  v.  Miller,  76  Ala.  188. 

Connecticut . — Lewis  v.  Phoenix  Mut.  L.  Ins. 
Co.,  39  Conn.  104. 

Illinois. — Guardian  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  35,  22  Am.  Rep.  180. 

Indiana. — Continental  L.  Ins.  Co.  v.  Vol- 
ger,  89  Ind.  572. 

Kansas. — Missouri  Valley  L.  Ins.  Co.  r. 
Sturges,  18  Kan.  93,  26  Am.  Rep.  761. 

Maine. — Mitchell  v.  Union  L.  Ins.  Co.,  45 
Me.  104. 

Missouri. — Charter  Oak  L.  Ins.  Co.  -•. 
Brant,  47  Mo.  419;  Singleton  v.  St.  Louis 
Mut.  Ins.  Co.,  66  Mo.  63. 

But  see  contra,  Grattan  v.  National  L.  Ins. 
Co.,  15  Hun  (N.  Y.)  74;  Valley  Mut.  L.  Assoc. 
v.  Teewalt,  79  Va.  423. 

2.  Field,  J.,  in  Warnock  v.  Davis,  104  U.S. 
779- 

3.  Reasons  for  Rule  as  to  Insurable  Interest. 

— Nye  v.  Grand  Lodge,  etc.,  9  Ind.  App.  131, 
where  it  is  observed  :  "  It  has  become  a  fixed 
rule  in  life  insurance,  that  the  assured  must 
have  an  interest  of  some  kind  in  the  life  of  the 
person  insured,  in  order  to  take  the  policy  out 
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have  been  criticised  as  insufficient  and  superficial,  both  by  courts 1  and 


of  the  category  of  wagering  contracts.  An- 
other reason  sometimes  given  for  this  rule  is 
that  it  is  against  public  policy,  and  has  a  de- 
moralizing influence,  for  one  person  to  be 
interested  in  the  death,  rather  than  in  the  life, 
of  another.  This  latter  reason  is  based  upon 
the  supposition  that  the  temptation  on  the 
part  of  the  assured  to  destroy  the  life  of  the 
insured  must  be  counterbalanced  by  the  exist- 
ence of  an  insurable  interest  in  the  life  of  the 
insured." 

The  wagering  element  is  thus  discussed  in 
Burbage  v.  Windley,  108  N.  Car.  357:  "Such 
contracts  and  speculations  are  wholly  un- 
necessary ;  they  cannot  serve  or  promote 
any  useful  and  wholesome  purposes  of  indi- 
viduals, society,  or  government.  They  do 
not  stimulate,  promote,  or  encourage  indus- 
try, enterprise,  legitimate  business,  sound 
morality,  or  increase  the  wealth  of  the  people 
or  the  strength  and  power  of  the  state.  On 
the  contrary,  their  nature  and  uniform  experi- 
ence go  to  show  that  they  represent  nothing 
substantial  or  valuable,  or  of  practical  advan- 
tage to  persons  or  communities.  They  strong- 
ly tend  to  demoralize  society  and  embarrass 
industries  and  general  business.  In  their 
very  nature  they  stimulate,  afford  incentives 
to,  and  encourage  those  who  become  parties 
to  them,  to  resort  to  sinister,  oftentimes  crim- 
inal, means  to  turn  or  end  the  hazard  in  their 
favor,  and  thus  gain  unjust  and  dishonest  ad- 
vantage. They  encourage  men  to  engage  in 
the  business  of  speculation  in  hazards,  not 
necessary  or  useful  in  the  general  purposes 
and  businesses  of  life,  but  which  is  positively 
and  seriously  injurious  to  them.  Such  con- 
tracts and  speculations  contravene  the  justice 
and  policy  of  the  law;  they  are  contra  bonos 
mores,  and  are  therefore  void."  See  also 
Missouri  Valley  L.  Ins.  Co.  v.  Sturges,  18 
Kan.  93,  26  Am.  Rep.  761 ;  Gilbert  v.  Moose, 
104  Pa.  St.  74.  And  see  generally  cases  cited 
supra,  this  section,  General  Doctrine  Stated. 

1.  Judicial  Criticism  of  the  Reasons  for  the 
Doctrine. — Rittler  v.  Smith,  70  Md.  261,  where 
it  is  said  :  "In  some  American  cases  [such  in- 
surances] have  been  denounced  as  void,  not 
simply  because  they  tend  to  promote  gambling, 
but  because  they  are  incentives  to  crime.  The 
force  of  this  latter  suggestion  has  been,  and 
may  well  be,  doubted.  It  means  that  one  not 
related  or  connected  by  consanguinity  or  mar- 
riage, who  may  have  a  direct  pecuniary  inter- 
est in  the  speedy  death  of  another,  will  thereby 
be  tempted  to  murder  him,  though  he  knows 
that  hanging  is  the  penalty  for  such  a  crime. 
This  doctrine,  carried  to  its  logical  result,  has 
a  far-reaching  effect.  It  strikes  down  every 
legacy  to  a  stranger  which  may  become  known 
to  the  legatee,  as  is  frequently  the  case,  be- 
fore the  death  of  the  testator.  It  makes  void 
every  similar  limitation  in  remainder  after  the 
death  of  a  life  tenant.  Every  like  conveyance 
of  property,  in  consideration  that  the  gran- 
tee shall  support  the  grantor  during  his 
life,  falls  under  the  same  condemnation.  Yet 
we  know  of  no  case  in  which  a  court  has  de- 
clared such  testamentary  dispositions  or  con- 


veyances to  be  void  on  this  ground.  Other 
instances  in  which  the  same  result  would  fol- 
low from  the  application  of  this  doctrine 
could  be  readily  suggested,  but  we  need  not 
pursue  the  subject  further.  *  *  *  In  support 
of  the  view  taken  by  the  appellee's  counsel, 
cases  have  been  cited  in  which  it  has  been 
held  that  the  assignee  of  a  life  policy,  who  has 
no  insurable  interest  in  the  life,  stands  in  the 
same  position  as  if  he  had  originally  taken 
out  the  policy  for  his  own  benefit.  In  other 
words,  the  contention  is  that  the  assured  him- 
self can  make  no  valid  absolute  assignment  of 
his  policy  to  one  who  has  no  insurable  inter- 
est in  his  life.  But  our  own  decisions  are  op- 
posed to  this.  It  is  settled  law  in  this  state 
that  a  life-insurance  policy  is  but  a  chose  in 
action  for  the  payment  of  money,  and  may  be 
assigned  as  such  under  our  Act  of  1829,  c.  51. 
New  York  L.  Ins.  Co.  v.  Flack,  3  Md.  341 ; 
Whitridge  v.  Barry,  42  Md.  150.  It  is  quite  a 
common  thing  for  the  bond  or  promissory 
note  of  a  private  individual  to  be  sold  through 
a  broker  to  a  bona  fde  purchaser  for  less  than 
its  face  value ;  and  when  the  latter  takes  an 
assignment  of  it,  without  recourse,  he  be- 
comes its  absolute  owner,  and  is  not  bound  to 
refund  to  the  vendor  anything  he  may  recover 
upon  it  over  and  above  what  he  paid  for  it. 
So  a  life  policy,  being  a  similar  chose  in  ac- 
tion, may  be  disposed  of  and  assigned  in  the 
same  way,  provided  the  assent  of  the  insurer 
is  obtained  where  it  is  so  stipulated  in  the  in- 
strument. In  such  case  the  assignee  must  of 
course  keep  the  policy  alive  by  the  due  pay- 
ment of  premiums  if  he  wishes  to  realize  any- 
thing from  it.  Such  an  assignment  is  valid  in 
this  state,  if  it  be  a  bona  Jide  business  transac- 
tion, and  not  a  mere  device  to  cover  a  gaming 
contract." 

See  also  Murphy  v.  Red,  64  Miss.  614,  which 
contains  the  following  criticism:  "The 
weight  of  reason  and  authority,  we  think, 
is  against  this  view.  There  is  an  obvious 
difference  between  the  two  transactions.  It 
is  contrary  to  public  policy  for  a  person  to 
insure  a  life  in  which  he  has  no  insurable  in- 
terest, and  to  derive  benefit  or  advantage 
therefrom.  This  is  condemned  as  gaming  or 
wagering  on  the  chances  of  human  life,  and 
as  such  is  prohibited  by  law.  But  it  is  lawful 
for  one  to  insure  his  own  life,  and  after  he 
has  done  so  the  policy  becomes  his  own,  if 
payable  as  in  this  case,  and  there  is  no  good 
reason  why  he  may  not  sell  or  dispose  of  it 
as  he  may  of  any  other  chose  in  action  if  the 
policy  was  valid  in  its  inception.  *  *  *  Other 
interests  and  conditions  generally  prevalent, 
and  involving  tendencies  quite  as  fatal  to 
human  life,  may  be  created,  and  are  main- 
tained without  any  such  restriction.  It  seems 
that  a  life  tenant  would  be  in  about  as  much 
danger  from  the  remainderman,  and  a  testa- 
tor from  a  person  havin£»  no  interest  in  his 
life,  for  whom  he  had  made  provision  by  will, 
as  the  insured  would  be  from  the  assignee 
or  purchaser  without  interest  of  a  life-insur- 
ance policy.  *  *  *  Besides,  the  protection 
should  not  be  overlooked  which  is  afforded 
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text-writers  of  the  very  highest  standing.1 

d.  BASIS  OF  Insurable  Interest — (i)  In  General. — An  insurable  interest 
is  based  upon  some  relation  between  insured  and  beneficiary,  which,  as  is 
shown  above,2  involves  a  pecuniary  element.  A  mere  friend  3  or  prote'gd^  has 
no  such  interest.  So  it  has  been  held  that  a  policy  in  favor  of  a  college,  main- 
tained by  the  church  of  which  the  insured  was  a  member,  was  void  for  want  of 
insurable  interest.5  The  relationships  which  commonly  afford  an  insurable 
interest  may  be  grouped  under  the  three  heads  of  consanguineal,  marital,  and 
contractual,  which  will  now  be  discussed  in  their  order. 

(2)  Consanguineal  Relationships — (a)  In  General.' — Mere  affinity  by  blood, 
without  the  addition  of  any  pecuniary  element,  has  not  generally  been  deemed 
a  sufficient  basis  for  an  insurable  interest.6  While  there  are  some  authorities 
which  announce  a  different  rule,7  it  is  probable  that  their  facts  would  justify  a 
holding  that  a  pecuniary  interest  actually  existed. 

(b)  Instances — aa.  Father's  Interest  in  Life  of  Child — Kule  in  United  States. — It 
seems  to  be  well  settled  in  American  jurisdictions  that  a  father  has  an  insurable 
interest  in  the  life  of  a  son  underage.8 


to  the  life  insured  by  the  doctrine  that  one 
cannot  recover  insurance  money  payable  on 
the  death  of  a  party  whose  life  he  has  taken 
by  felonious  means.  It  would  be  a  reproach 
to  the  law  of  the  land  if  he  were  allowed  to  do 
so.  He  could  not,  in  fact,  do  so  any  more  than 
he  could  recover  insurance  money  on  a  build- 
ing which  he  had  wilfully  set  fire  to  and 
burned.  New  York  Mut.  L.  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591."  See  also  Mowry  v. 
Home  L.  Ins.  Co.,  9  R.  I.  346. 

1.  See  Cooke  on  Life  Insurance,  p.  91. 

2.  See  supra,  this  section,  Insurable  Inter- 
est Defined. 

3.  Coudell.f.  Woodward  (Ky.  1895),  29  S. 
W.  Rep.  614. 

4.  "Protege'"  Excluded. — Butler  v.  State 
Mut.  L.  Assur.  Co.,  55  Hun  (N.  Y.)  298; 
Mayher  v.  Manhattan  L.  Ins.  Co.,  87  Tex. 
169;  Eckel  v.  Renner,  41  Ohio  St.  232. 

5.  Trinity  College  v.  Travelers  Ins.  Co.,  113 
N.  Car.  244. 

6.  Mere  Affinity  Insufficient  —  Alabama. — 
Helmetag  v.  Miller,  76  Ala.  188. 

Connecticut. — Lewis  v.  Phoenix  Mut.  L.Ins. 
Co.,  39  Conn.  104. 

Illinois. — Guardian  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  35,  22  Am.  Rep.  180. 

Indiana. — Continental  L.  Ins.  Co.  v.  Vol- 
ger,  89  Ind.  572. 

Maine. — Mitchell  v.  Union  L.  Ins.  Co.,  45 
Me.  104. 

Missouri. — Singleton  v.  St.  Louis  Mut.  Ins. 
Co.,  66  Mo.  63. 

Mr.  Cooke  in  his  work  on  Life  Insurance, 
section  61,  says:  "There  is,  perhaps,  not  a 
single  respectable  authority  that  directly  holds 
that  such  relationship,  considered  apart  from 
pecuniary  interest,  is  sufficient." 

7.  Grattan  v.  National  L.  Ins.  Co.,  15  Hun 
(N.  Y.)  74;  Valley  Mut.  L.Assoc,  v.  Tee- 
wait,  79  Va.  421 . 

8.  Minor  Son. — The  leading  case  is  Loomis 
v.  Eagle  L.,  etc.,  Ins.  Co.,  6 Gray  (Mass. )  396, 
where  the  court,  per  Chief  Justice  Shaw,  thus 
reasons:  "We  understand  that  the  law  of 
Connecticut  (where  the  parties  resided)  is 
similar  to  that  of  Massachusetts,  and  that  by 


the  law  of  both  states  a  father  who  supports, 
maintains,  and  educates  a  son,  under  twenty- 
one  years  of  age,  and  not  emancipated,  is  en- 
titled to  the  earnings  of  such  son,  and  may 
maintain  an  action  for  them.  Here,  when  the 
father  had  in  terms  relinquished  his  right  to 
a  share  in  the  son's  earnings,  for  a  valuable 
stipulation  on  the  other  side,  designed  and 
intended  to  increase  those  earnings,  by  a  nec- 
essary implication  he  reserved  his  right  to  the 
other  share  of  those  earnings.  According 
to  any  the  strictest  rule  of  construction,  the 
assured  in  this  case,  we  think,  had  a  direct  and 
pecuniary  interest  in  the  life  of  the  cestui  que 
vie,  his  son.  It  is  argued  that  the  time  which 
would  remain  after  his  probable  arrival  in  Cali- 
fornia, before  becoming  of  age,  would  be  SO' 
short  that  his  earnings,  if  anything,  would  be 
very  small.  Supposing  he  was  to  have  a  pas- 
sage of  three  or  five  months,  he  might  still 
have  five  or  six  months  to  work  in  California; 
and  this  being  a  contract  dealing  with  chances 
and  probabilities,  and  even  possibilities,  and 
to  be  construed  as  such,  it  may  well  be  sup- 
posed that  the  parties  had  it  in  contemplation 
that,  by  working  a  few  weeks  or  days  in  a  gold 
mine,  or  by  a  lucky  hit  in  a  single  day,  he 
might  gain  gold  enough  to  make  his  share  ex- 
ceed the  whole  sum  insured.  But  nearness  or 
remoteness  of  this  chance  is  immaterial ;  the 
parties  regulate  that  matter  for  themselves,  in 
fixing  the  sum  to  be  insured  and  the  rate  of 
premium.  It  seems  to  us  therefore  that,  ac- 
cording to  the  rule  relied  on  by  the  defendants, 
the  assured  in  the  present  case  had  a  direct 
and  pecuniary  interest  in  the  life  of  the  son 
sufficient  to  enable  him  to  maintain  this  action. 
*  *  *  We  cannot  doubt  that  a  parent  has 
an  interest  in  the  life  of  a  child,  and,  vice 
versa,  a  child  in  the  life  of  a  parent ;  not 
merely  on  the  ground  of  a  provision  of  law 
that  parents  and  grandparents,  children  and 
grandchildren,  are  bound  to  support  their  lin- 
eal kindred  when  they  may  stand  in  need  of 
relief,  but  upon  considerations  of  strong  mor- 
als, and  the  force  of  natural  affection  between 
near  kindred,  operating  often  more  efficacious- 
ly than  those  of  positive  law." 
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Rule  in  England. — A  contrary  doctrine  obtains  in  England,  where  it  was  held, 
in  a  leading  case,1  that  under  the  statute  requiring  the  beneficiary  to  have  an 
insurable  interest,  a  policy  taken  out  by  a  father  on  the  life  of  his  minor  son, 
in  which  he  had  no  direct  pecuniary  interest,  was  void.  So  the  view  seems  to 
have  been  taken  that  a  father  has  no  insurable  interest,  merely  by  virtue  of  the 
relationship,  in  the  life  of  his  daughter.2 

Intention — Contest  between  Father  and  Son's  Representative. — But  where  a  father 
effected  insurance  in  the  name  and  on  the  life  of  his  son,  under  circumstances 
which  satisfied  the  court  that  he  intended  it  for  his  own  benefit,  it  was  held 
that  though  as  between  insured  and  insurer  the  policy  was  illegal  and  void, 
still,  as  between  the  father  and  the  estate  of  the  son,  who  died  intestate,  the 
former  was  entitled  to  retain  the  insurance  money  for  his  own  benefit.3 

Purchase  of  Contingent  Legacy  for  Son.— And  where  the  father,  previous  to  taking 
out  a  policy  on  his  son's  life,  had  purchased  for  the  latter  a  contingent  legacy, 
which  was  to  vest  upon  the  son's  attaining  thirty  years  of  age,  the  father  was 
permitted  to  recover  the  full  face  of  the  policy.4 

bb.  Mother's  Interest  in  Life  of  Child. — It  is  also  held  that  a  mother  has  an 
insurable  interest  in  the  life  of  her  child.5 

New  York  Statute. — -In  New  York,  under  a  statute  requiring  life  and  accident 
policies  to  be  issued  to  the  insured  alone,  but  permitting  insurance  upon  the 
life  of  a  child  to  be  taken  out  by  a  person  liable  for  its  support,  a  mother 
may  insure  the  life  of  her  child,  especially  in  view  of  another  statute  which 
confers  upon  her  duties  and  privileges  with  reference  to  the  child,  such  as  are 
enjoyed  by  a  father  at  common  law.6 

cc.  Son's  Interest  in  Life  of  Parent. — Conversely  to  the  foregoing,  a  minor 


See  Also,  as  Supporting  This  Rule:  United 
States. — Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  where  the  court  says, 
obiter:  "It  is  well  settled  that  a  man  has  an 
insurable  interest  in  his  own  life  and  in  that 
of  his  wife  and  children." 

Connecticut. — Lewis  v.  Phcenix  Mut.  L.  Ins. 
Co.,  39  Conn.  104  (dictum),  it  being  observed  : 
"  A  father,  being  entitled  to  the  wages  of  his 
minor  son,  has  an  insurable  interest  in  his  life." 

Maine. — Mitchell  v.  Union  L.  Ins.  Co.,  45 
Me.  104. 

New  York. — Grattan  v.  National  L.  Ins. 
Co.,  15  Hun  (N.  Y.)  74.  Tappan,  J.,  says  in 
delivering  the  opinion  :  "  It  seems  to  be  well- 
settled  law  that  a  parent  has  an  insurable  in- 
terest in  the  life  of  his  child.  The  insured 
need  not  necessarily  have  any  pecuniary  inter- 
est in  the  life  of  the  cestui  que  vie.  The  con- 
tract of  life  insurance  is  not  one  nwely  of 
indemnity  for  a  pecuniary  loss,  as  in  marine 
and  fire  policies;  it  is  sufficient  to  show  that 
the  policy  is  not  invalid  as  a  wager  policy.  If 
it  appear  that  the  relation,  whether  of  consan- 
guinity or  of  affinity,  was  such  between  the 
person  whose  life  was  insured  and  the  benefi- 
ciary named  in  the  policy  as  warrants  the  con- 
clusion that  the  beneficiary  had  an  interest, 
whether  pecuniary  or  arising  from  depend- 
ence or  natural  affection,  in  the  life  of  the 
person  insured,  such  interest  will  uphold  the 
policy."  See  also  Tucker  v.  Mutual  Ben.  L. 
Co.,  50  Hun  (N.  Y.)  54. 

Virginia. — Valley  Mut.  L.  Assoc.  v.  Tee- 
wait,  79  Va.  421. 

1.  Minor  Son  —  English  Rule. — Halford  v. 
Kymer,  10  B.  &  C.  724,  21  E.  C.  L.  155.  The 
policy  was  issued  for  two  years,  and  the  son 


would  have  arrived  at  majority  within  that 
time  and  would  then  have  received  a  large 
amount  of  money  under  a  settlement ;  but  the 
court  followed  the  earlier  case  of  Innes  v. 
Equitable  Assur.  Co.,  cited  in  4  London  Law 
Mag.  373.  But  compare  Law  v.  London  In- 
disputable L.  Policy  Co.,  1  Kay  &  J.  223,  1 
Jur.  N.  S.  178,  2  Bigelow  Life  &  Acc.  Ins.  Rep. 
404. 

2.  Daughter. — Innes  v.  Equitable  Assur. 
Co.,  cited  in  4  London  Law  Mag.  373,  where 
the  point  stated  in  the  text  appears  to  have 
been  assumed  without  much  controversy. 

3.  Worthington  ».  Curtis,  1  Ch.  Div.  419, 
the  court,  per  Mellish,  L.  J.,  saying:  "In 
my  opinion  therefore  there  are  two  reasons 
for  which  the  appeal  must  fail.  First,  be- 
cause the  statute  is  a  defense  for  the  insurance 
company  only,  if  they  choose  to  avail  them- 
selves of  it.  If  they  do  not,  the  question  who 
is  entitled  to  the  money  must  be  determined 
as  if  the  statute  did  not  exist.  The  contract 
is  only  made  void  as  between  the  company 
and  the  insurer.  And  secondly,  if  that  is  not 
so,  and  if  the  effect  of  the  statute  is  that  the 
court  will  give  no  relief  to  any  party  because 
of  the  illegality  of  the  transaction,  in  that 
case  the  maxim,  mclior  est  conditio  possiden- 
tis, must  prevail,  and  the  party  who  has  the 
money  must  keep  it." 

4.  Law  x' .  London  Indisputable  L.  Policy 
Co.,  1  Kay  &  J.  223,  1  Jur.  N.  S.  178. 

6.  Reif  f.  Union  Mut.  L.  Ins.  Co.,  17  Ins. 
Chron.  3.  See  also  O'Rourke  v.  John  Han- 
cock Mut.  L.  Ins.  Co.,  10  Misc.  Rep.  (N.  Y. 
C.  PI.)  405. 

6.  O'Rourke  v.  John  Hancock  Mut.  L.  Ins. 
Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  405. 
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son  has  an  insurable  interest  in  the  life  of  his  father.1  Indeed,  authority  is  not 
wanting  for  the  proposition  that  an  adult  son  has  such  an  interest  on  account 
of  the  relationship  alone.2  But  in  Illinois  it  was  expressly  held  that  the  mere 
relation  of  father  and  son  was  not  sufficient,  and  that  a  son  who  had  no  pecu- 
niary interest  in  the  life  of  his  father  could  not  recover  upon  a  policy  insuring 
that  life.3 

Mutual  Benefit  Insurance. — -A  member  of  a  mutual  benefit  insurance  society  may 
designate  his  mother  as  his  beneficiary.'1  But  where,  after  so  designating  his 
mother,  a  member  of  a  society  whose  by-laws  require  special  provision  for  the 
families  of  members,  marries,  and  dies  after  the  death  of  his  mother,  leaving  a 
widow  but  no  children,  and  without  having  revoked  the  original  designation, 
neither  the  administrator  of  the  mother  nor  of  the  member  is  entitled  to  the 
fund,  but  the  widow  alone.5 

Premiums  Paid  by  Son  as  Manager  for  Mother. — In  a  Michigan  case,  where  a  mother 
took  out  a  policy  payable  to  her  son,  if  living,  otherwise  to  her  estate,  paying 
the  first  premium,  and  the  remaining  premiums  were  paid  by  the  son,  who 
testified  that  he  did  so  as  the  manager  of  her  estate,  the  policy  was  held  not  to 
be  a  wagering  one.6 

In  England,  in  an  action  on  a  policy  taken  out  by  a  son  on  the  life  of  his 
father,  a  plea  that  the  son  had  no  interest  in  the  life  of  the  father  was  held 
good  on  demurrer.7 

stepson. — A  stepson,  who  has  a  separate  home  and  family  of  his  own,  and  is 
neither  a  creditor  of,  dependent  upon,  nor  responsible  for,  the  support  of  his 
stepfather,  has  no  insurable  interest  in  the  latter's  life.8 


1.  Minor  Son — Insurable  Interest  In  Life  of 
Father. — Reserve  Mut.  Ins.  Co.  v.  Kane,  81 
Pa.  St.  154,  the  court  saying:  "It  would  be 
technical  in  the  extreme  to  say  that  a  son  has 
no  insurable  interest  in  his  father's  life.  Pov- 
erty may  overtake  the  father  in  his  lifetime, 
and  thus  both  father  and  mother  be  cast  upon 
the  son ;  or  if  the  father  die  before'  her,  the 
necessity  may  fall  at  once  upon  the  son. 
Why  then  should  he  not  be  permitted  to 
make  a  provision,  by  insurance,  to  reimburse 
himself  for  his  outlays,  past  or  future?  What 
injury  is  done  to  the  insurance  company? 
They  receive  the  full  premium,  and  they 
know  in  such  case,  from  the  very  relationship 
of  the  parties,  that  the  contract  is  not  a  mere 
gambling  adventure,  but  is  founded  in  the 
best  feelings  of  our  nature,  and  on  a  legal 
duty  which  may  arise  at  any  time."  See  also 
Shields  v.  Sharp,  35  Mo.  App.  178;  Valley 
Mut.  L.  Assoc.  v.  Teewalt,  79  Va.  421. 

2.  Adult  Son. — Reserve  Mut.  Ins.  Co.  v. 
Kane,  81  Pa.  St.  154,  where  the  court  took 
the  view  that  the  liability  of  the  child  under 
the  poor  laws  for  the  support  of  a  parent, 
coupled  with  the  natural  feelings  of  affection, 
was  a  sufficient  basis  for  such  interest.  See 
also  Valley  Mut.  L.  Assoc.  v.  Teewalt,  79  Va. 
421. 

3.  Illinois  Rule. — Guardian  Mut.  L.  Ins.  Co. 
v.  Hogan,  80  111.  35,  where  the  court  reviews 
the  authorities,  and  says:  "  Under  the  facts, 
we  consider  that  Patrick  Hogan  had  no  just 
or  legal  claim  upon  his  father  for  labor  or  im- 
provements, and  that  should  not  have  been  sub- 
mitted to  the  jury  as  a  question  for  them  to  find 
upon.  A  moral  claim  would  not  constitute  an 
insurable  interest  in  behalf  of  one  as  a  cred- 
itor.   The  facts,  as  we  regard,  were  no  more 


than  evidence  tending  to  show  an  insurable 
interest,  and  should  not  have  been  declared 
by  the  court  to  constitute  an  insurable  inter- 
est. *  *  *  We  are  disposed,  from  an  exami- 
nation of  the  authorities,  and  our  own  sense  of 
the  requirement  of  sound  public  policy,  to 
concur  in  such  conclusion,  and  hold  that  the 
mere  relation  here  of  father  and  son  did  not 
constitute  an  insurable  interest  in  the  son  in 
the  life  of  the  father,  unless  the  son  had  a 
well-founded  or  reasonable  expectation  of 
some  pecuniary  advantage  to  be  derived  from 
the  continuance  of  the  life  of  the  father." 

4.  Mutual  Insurance. — Young  Men's  Mut.  L. 
Assoc.  v.  Harrison,  23  Wkly.  L.  Bui.  (Ohio) 
360;  Massachusetts  Catholic  Order,  etc.,  v. 
Callahan,  146  Mass.  391. 

5.  Arthars  v.  Baird,  8  Pa.  Co.  Ct.  Rep.  67. 

6.  Heinlein  v.  Imperial  L.  Ins.  Co.,  101 
Mich.  250,  the  court  saying:  "There  is  no 
ground  for  the  claim  that  this  was  a  wager 
policy.  It  affirmatively  appears  that  the  first 
premium  was  paid  by  the  insured,  and  the 
fact  that  the  check  for  the  premium  was  signed 
as  it  was,  and  was,  as  thus  signed,  presented 
and  honored,  supports  Heinlein's  claim  that 
he  was  acting  for  his  mother,  had  general 
charge  of  her  affairs,  and  for  her  forwarded 
the  other  premiums." 

7.  Shilling  v.  Accidental  Death  Ins.  Co.,  2 
H.  &  N.42. 

8.  Stepson. — U.  B.  Mutual  Aid  Soc.  v.  Mc- 
Donald, 122  Pa.  St.  324,  the  court  saying  :  'It 
cannot  be  pretended  that  the  mere  fact  that 
McDonald  was  a  stepson  of  McDevitt  would 
create  an  insurable  interest;  no  case  has  been 
brought  to  our  notice  which  carries  the  rule 
to  that  extent.  It  is  a  rule  founded  in  public 
policy,  and  is  of  general  application,  that  the 
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dd.  Daughter's  Interest  in  Life  of  Parent. —  In  New  York  it  was  recently  held 
that  an  infant  daughter  was  a  proper  beneficiary  of  a  policy  issued  upon  the 
life  of  her  father.1  And  in  Iowa  no  objection  was  offered  on  that  ground  to 
recovery  by  a  daughter  on  a  policy  insuring  the  life  of  her  mother.2  But  in 
Indiana,  in  a  suit  on  such  a  policy  as  that  last  referred  to,  the  daughter  must 
allege  and  prove  a  direct  pecuniary  interest  in  the  life  of  the  mother.3 

Adopted  Child. — An  adopted  daughter  has  been  permitted  to  be  the  bene- 
ficiary in  a  policy  insuring  the  adopting  father's  life.4 

Person  in  Loco  Parentis. — In  Pennsylvania  it  was  recently  held  that  a  young 
girl  had  an  insurable  interest  in  the  life  of  an  old  man  in  no  way  related  to 
her,  but  who  had  defrayed  the  expenses  of  her  education.5 

ee.  Brother's  Interest  in  Life  of  Sister. — A  brother  has  an  insurable  interest 
in  the  life  of  a  sister,  who  lives  in  his  house  as  a  member  of  his  family,  and  is 
maintained  by  him.6 


contract  of  life  insurance  must  be  based  upon 
an  interest  in  the  subject  insured ;  in  the 
absence  of  an  insurable  interest  the  policy, 
having  nothing  upon  which  to  operate,  must 
be  regarded  as  a  mere  wager  upon  human 
life.  In  all  cases,  as  we  said  in  Corson's  Ap- 
peal, 113  Pa.  St.  445,  there  must  be  a  reason- 
able ground,  founded  in  the  relations  of 
the  parties,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  relief  or  advantage 
from  the  continuance  of  the  life  of  the  in- 
sured ;  otherwise  the  contract  is  a  mere  wager 
by  which  the  party  taking  the  policy  is  di- 
rectly interested  in  the  early  death  of  the  as- 
sured. Such  policies  having  a  tendency  to 
create  a  desire  for  the  event  are,  independ- 
ently of  any  statute  on  the  subject,  condemned 
as  being  against  public  policy.  The  founda- 
tion of  the  doctrine  is  that  no  one  shall  have 
a  benefit  of  any  kind  in  a  life  policy,  who  is 
not  presumed  to  be  interested  in  the  preser- 
vation of  the  life  of  the  insured.  Gilbert  v. 
Moose,  104  Pa.  St.  78." 

1.  Infant  Daughter  —  New  York. — Geoff roy 
v.  Gilbert,  5  N.  Y.  App'.  Div.  98,  citing 
Warnock  v.  Davis,  104  U.  S.  775.  In  the 
former  case  the  court  says  :  "  Jennie  Clarkson, 
being  the  daughter  of  William  R.  Clark- 
son,  and  presumably  dependent  upon  him 
for  her  support,  had  an  insurable  interest 
in  the  life  of  her  father.  For  many  years  it 
had  been  held  to  be  doubtful  whether  that  was 
the  law.  The  tendency  of  the  decisions  in  the 
English  courts  was  that  a  minor  child  had  no 
insurable  interest  in  the  life  of  a  father.  Such 
continued  to  be  the  law  for  many  years,  but 
the  tendency  of  the  courts  in  that  direction 
has  been  from  exceeding  strictness  to  consider- 
able liberality." 

2.  Iowa. — Williams  v.  Washington  L.  Ins. 
Co.,  31  Iowa  541.  There  was  a  reversal,  how- 
ever, on  other  grounds. 

3.  Indiana  Rule. — Continental  L.  Ins.  Co.  v. 
Volger,  89  Ind.  572.  It  is  said  in  the  opinion  : 
"  The  policy  was  not  taken  out  by  the  insured 
on  her  own  life  with  the  appointment  of  the 
appellee  to  receive  from  the  insurance  com- 
pany the  amount  insured.  It  was  taken  out 
by  the  appellee  for  her  own  benefit  on  the  life 
of  another,  and  we  think  the  case  falls  within 
the  rule  which  requires  the  complaint  to  aver 
the  insurable  interest  of  the  plaintiff  in  the 


life  insured.  For  failing  to  make  this  aver- 
ment, we  are  of  opinion  that  each  paragraph 
of  the  complaint  was  bad  on  demurrer  for  not 
stating  facts  sufficient  to  constitute  a  cause  of 
action." 

4.  Adopted  Child. — Hodge  v.  Ellis,  76  Ga. 
272.  No  question  was  raised,  however,  as  to 
her  right  to  recover. 

In  Black  v.  Castle,  7  Hawaiian  273,  a  child 
adopted  under  an  agreement  which  was  not 
recorded  as  required  by  statute,  was  not  per- 
mitted to  share  in  the  proceeds  of  a  policy 
pavable  to  the  adopting  father's  "  surviving 
children." 

5.  Persons  in  Loco  Parentis. — Carpent< 

U.  S.  Life  Ins.  Co.,  161  Pa.  St.  9,  the  court 
saying'.  "  Here  the  plaintiff  had  nothing  what- 
ever to  do  with  the  procurement  of  the  policy 
or  its  assignment,  paid  no  part  of  the  pre- 
mium, and,  so  far  as  appears,  never  expected  to 
pay  an}',  for  she  was  ignorant  of  its  existence 
during  the  lifetime  of  the  insured.  She  had 
substantial  grounds  for  expecting  decided 
pecuniary  advantage  from  his  life.  Why  then 
should  the  contract  be  termed  speculative? 
Her  expectancy,  except  in  the  one  feature,  the 
absence  of  legal  obligation  to  enforce  it,  was 
as  well  founded  as  that  of  a  wife  or  creditor. 
If  a  voluntary  copartnership  gives  to  each 
partner  an  insurable  interest  in  the  lives  of 
the  others,  if  the  relation  of  superintendent 
,or  manager  of  a  business  concern  gives  to  his 
employers  an  insurable  interest  in  the  life  of 
the  superintendent  or  manager,  as  is  well  set- 
tled, then  the  voluntary  relation  here  gave  to 
this  plaintiff  an  insurable  interest  in  the  life 
of  one  who,  in  all  pecuniary  respects,  oc- 
cupied towards  her  the  place  of  a  parent,  and 
the  court  below  ought  not  to  have  held  other- 
wise." See  also  Cnrmichaei  v.  Northwestern 
Mut.  Ben.  Assoc..  ci  Mich.  494. 

6.  Brother's  Interest  in  Sister's  Life — Debtor 
and  Creditor. — Keystone  Mut.  Assoc.  v.  Bea- 
verson,  16  W.  N.  C.  (Pa.)  188,  whereit  was  ob- 
served :  "This  case  was  not  submitted  to  the 
jury  under  a  ruling  that  the  mere  fact  of  the 
person  on  whose  life  the  policy  was  taken,  be- 
ing a  sister  of  the  defendant  in  error,  gave  tc 
the  latter  an  insurable  interest  in  her  life,  al- 
though reputable  authorities  have  recognized 
such  relationship  to  be  sufficient.  (JEtna 
L.  Ins.  Co.  v.  France,  94  U.  S.  562.)    In  the 
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Beneficiaries. 


jj.  Brother's  Interest  in  Life  of  Brother. — The  mere  relationship  existing 
between  brothers  is  not  generally  such  an  interest  as  will  support  a  policy  of 
insurance ;  and  one  who  has  no  fixed  pecuniary  interest  in  his  brother's  life  is 
not  entitled  to  recover  on  a  policy  insuring  the  same.1  But  in  Texas  the 
court  seemed  inclined  to  hold  that  an  insurable  interest  existed  by  virtue  of 
such  relationship,  particularly  where  the  beneficiary  had  loaned  money  to  his 
insured  brother,  though  the  amount  of  the  loan  was  less  than  one-tenth  that 
of  the  policy.2 

Sister's  Interest  in  Life  of  Brother. — In  all  the  reported  cases  in  which 
a  sister  has  been  held  to  have  an  insurable  interest  in  a  brother's  life,  there 
seems  to  have  been  a  pecuniary  element  in  the  interest.  Thus,  where  the 
sister  had  loaned  money  to  the  brother,3  and  where  she  was  dependent  upon 
him,*  or  he  upon  her,5  the  sister  was  declared  to  be  a  proper  beneficiary. 

Mutual  Benefit  Insurance. — So  a  member  of  a  mutual  benefit  society  may  desig- 
nate his  sister  as  his  beneficiary,  where  the  statute  under  which  the  society  is 
organized  provides  that  the  purpose  of  the  organization  is  to  assist  "  widows, 
orphans,  or  other  relatives  of  deceased  members."6  Such  recovery  was  like- 
wise permitted,  though  the  language  of  the  charter,  indicating  the  purpose  of 
the  organization,  omitted  the  words  "or  other  relatives."7 

A  stepsister  of  a  child,  upon  whose  life  a  policy  of  insurance  had  been  issued, 


present  case,  evidence  was  given  that  he  was 
supporting  and  maintaining  her  in  his  family 
under  circumstances  tending  to  constitute  the 
relation  of  debtor  and  creditor.  It  was  under 
all  the  facts  of  the  case  that  the  court  held  he 
had  an  insurable  interest  in  the  life  of  his 
sister.  It  is  very  clear  that  the  insurance  was 
obtained  in  good  faith,  and  not  for  the  pur- 
pose of  speculating  upon  the  hazard  of  a  life 
in  which  he  had  no  interest.  (Scott  -'.  Dick- 
son, 108  Pa.  St.  6.)  The  policy  in  question 
shows  the  willingness  of  the  company  to  take 
the  risk  on  the  ground  of  relationship  alone." 

1.  Rule  as  between  Brothers.  —  Lewis  v. 
Phoenix  Mut.  L.  Ins.  Co.,  39  Conn.  104;  Ma- 
sonic Benevolent  Assoc.  v.  Bunch,  109  Mo.  560. 
See  also  Ingersoll  v.  Knights  of  Golden  Rule, 
47  Fed.  Rep.  272,  where  the  fact  of  relationship 
was  thus  referred  to:  "  It  does  not,  however, 
appear  necessary  to  the  existence  of  insurable 
interest  in  this  case  to  rely  upon  the  fact  that 
S.  M.  Ingersoll  and  W.  J.  Ingersoll  were 
brothers.  The  insurance  was  taken  by  S.  M. 
Ingersoll  himself  on  his  own  life  for  the  ben- 
efit of  his  brother.  This  is  clearly  authorized. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  460;  ^Etna  L.  Ins.  Co.  v.  France,  94  U. 
S.  561." 

2.  Brothers — Where  Relation  of  Debtor  and 
Creditor  Exists. — Equitable  L.  Ins.  Co.  v. 

Hazlewood,  75  Tex.  338,  the  court  saying: 
"  The  exact  degree  of  relationship  that  must 
exist  between  two  persons  to  give  one  an  in- 
surable interest  in  the  life  of  the  other,  on  ac- 
count of  the  relationship  alone,  we  have  not 
found  to  be  clearly  defined.  Brothers  and 
sisters  seem  to  be  on  the  dividing  line. 
Whether  that  degree  of  relationship  can  be 
included,  has  been  disputed.  The  case  of 
./Etna  L.  Ins.  Co.  v.  France,  94  U.  S.  561,  is  an 
authority  in  support  of  the  proposition  that  it 
may  be  included,  and  we  are  unwilling  to 
hold  that  it  ought  to  be  excluded.  To  what 
extent  a  creditor  may  insure  the  life  of  his 


debtor,  is  not  announced  when  it  is  decided 
that  he  can  only  appropriate  of  such  insur- 
ance an  amount  sufficient  to  pay  his  debt  and 
interest.  He  must  be  allowed  to  provide  for 
a  sum  sufficient,  when  collected,  to  cover  his 
demand  and  such  disbursements  as  may  be 
required  to  keep  the  policy  in  force,  with  ac- 
crued interest.  The  sum  required  for  the 
purpose  may  very  many  times  exceed  the 
debt.  It  would  be  an  extreme  case  in  which 
a  court  would  be  justified  in  saying  that  the 
amount  secured  was  too  great.  When  the  in- 
surance is  obtained  by  a  person  on  his  own 
life,  and  made  payable  originally,  or  by  assign- 
ment, to  another,  having  none  or  only  a  lim- 
ited insurable  interest  in  his  life,  as  the  sur- 
plus, after  the  payment  of  the  charges,  will 
go  to  the  party  whose  life  is  insured,  we  see 
no  reason  for  limiting  the  amount  for  which 
the  insurance  may  be  taken  out.  When  the 
insurance  is  not  contracted  for  by  the  person 
whose  life  is  insured,  but  by  a  creditor,  in  his 
own  name,  so  that  there  is  no  party  to  the 
contract  except  himself  and  the  insurer,  it  be- 
comes immaterial  what  amount  maj  be  con- 
tracted for,  as  no-more  will  be  collected  than 
will  be  ultimately  sufficient  to  discharge  his 
debt  and  disbursements  on  the  policy,  includ- 
ing interest  upon  both.  We  find  no  error  in 
the  proceedings,  and  the  judgment  is  af- 
firmed." 

3.  Rule  as  to  Sister's  Interest  in  Brother's 

Life. — ^Etna  L.  Ins.  Co.  v.  France,  94  U.  S. 
561 ;  Goodwin  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  73  N.  Y.  497. 

4.  Lord  v.  Dall,  12  Mass.  115. 

6.  Hosmer  v.  Welch  (Mich.  1896),  67  N. 
W.  Rep.  504. 

6.  Mutual  Benefit  Societies.  —  Anthony  v. 
Massachusetts  Ben.  Assoc.,  .158  Mass.  322; 
Maneely  v.  Knights  of  Birmingham,  115  Pa. 
St.  305. 

7.  Maneely  v.  Knights  of  Binning-ham,  lie 

Pa.  St.  305. 
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was  permitted  to  recover  thereon,  there  being  evidence  that  she  had  promised 
the  child's  mother  to  care  for  and  help  maintain  it.1 

kk.  Grandchild's  Interest  in  Life  of  Grandfather. — Under  the  Indiana  rule 
a  grandchild,  as  such,  has  no  insurable  interest  in  the  life  of  the  grandfather; 
there  must  be  the  pecuniary  element  as  well  as  the  consanguineal.2  But  in 
that  state  an  instruction  that  "a  grandson,  with  whom  a  grandfather  resides, 
has  an  insurable  interest  in  the  life  of  the  grandfather,  and  a  policy  of  insurance 
taken  out  by  the  grandfather  in  favor  of  the  grandson,  in  the  absence  of  fraud, 
is  valid  and  binding  on  the  company  issuing  it,"  was  approved  by  the  Supreme 
Court  when  considered  as  a  whole.3  And  in  Pennsylvania  recovery  was 
permitted  on  a  policy  payable  to  the  representatives  of  the  insured,  which  the 
latter  delivered  to  her  daughter-in-law  with  instructions  to  pay  part  of  the 
proceeds  to  the  insured's  granddaughter.4 

A  Step-grandson  having  no  other  basis  for  his  claim  has,  of  course,  no  insurable 
interest  in  the  life  of  the  so-called  step-grandfather.5 

it.  Uncle's  Interest  in  Life  of  Nephew. — An  uncle,  merely  as  such,  has  no 
insurable  interest  in  the  life  of  his  nephew,6  even  where  the  uncle  lives  with 
his  sister,  the  mother  of  the  nephew,  and  supports  the  latter.7 

jj.  Nephew's  Interest  in  Life  of  Aunt  or  Uncle. — Neither  has  a  nephew  an 
insurable  interest  in  the  life  of  his  aunt  by  virtue  merely  of  the  relation  existing 
between  them,8  though  of  course  a  nephew,  as  a  creditor  of  his  uncle,  may  have 
such  an  interest.9 

kk.  Cousin's  Interest  in  Life  of  Cousin. — So  one  cousin  has  no  insurable 
interest  in  the  life  of  another,  though  the  former  is  a  member  of  the  latter's 
family,  and,  in  a  measure,  dependent  upon  him.10 

(3)  Marital  Relationships— {a)  Husband  and  wife. — It  seems  now  to  be 
universally  held  that  a  wife  has  an  insurable  interest  in  the  life  of  her  husband.11 


1.  Barnes T'.  London,  etc.,  L.  Ins.  Co.  (1892), 
1  B.  864,  where  Lord  Coleridge  says:  "I 
agree  that  the  insurable  interest  must  be  a 
pecuniary  interest,  and  that  the  interest  must 
be  in  existence  at  the  time  when  the  policy  is 
effected;  that  is  perfectly  clear  upon  the 
authorities.  Is  there  such  a  pecuniary  insur- 
able interest  here?  I  think  there  is.  The 
expenses  to  which  the  plaintiff  undertook  to 
put  herself  for  the  maintenance  of  the  child 
were,  as  I  have  said,  not  expenses  which  she 
was  bound  to  incur;  and  in  my  judgment  the 
plaintiff  undoubtedly  had  an  insurable  interest 
in  the  child's  life,  so  far  as  to  secure  the  re- 
pa}  ment  of  the  expenses  incurred  by  her.  I 
cannot  find  that  anything  has  been  said  in 
any  case  to  a  contrary  effect.  Taking  the  or- 
dinary course  of  business  as  the  guide  to  de- 
termine the  law,  I  should  have  thought  that  it 
was  matter  of  common  knowledge  that  obli- 
gations of  this  sort  were  obligations  the  repay- 
ment of  which  was  habitually  secured  in  this 
way.  In  my  judgment  the  plaintiff  had  an 
insurable  interest  in  the  child's  life,  at  least 
up  to  the  amount  of  the  payments  actually 
made  by  her  on  the  child's  account." 

2.  Burton  v.  Connecticut  Mut.  L.  Ins.  Co., 
1 19  Ind.  209. 

3.  Elkhart  Mut.  Aid,  etc.,  Assoc.  v.  Hough- 
ton, 103  Ind.  286. 

4.  Burke  v.  Prudential  Ins.  Co.,  1^  Pa. 
St.  295. 

0.  Gilbert  v.  Moose,  104  Pa.  St.  74. 
6.  Uncle's  Interest  In  Life  of  Nephew. — Pru- 
dential Ins.  Co.  v.  Jenkins  (Ind.   App.  1896), 


43  N.  E.  Rep.  1056;  Singleton  v.  St.  Louis 
Mut.  Ins.  Co.,  66  Mo.  63. 

7.  Prudential  Ins.  Co.  v.  Jenkins  (Ind.  App. 
1896),  43  N.  E.  Rep.  1056,  where  the  court 
says:  "The  insurance  of  children  who  are 
helpless  and  under  the  control  and  authority 
of  others  is  susceptible  of  such  possibilities  of 
evil  that  it  should  not  be  encouraged,  and  the 
evidence  ought  to  establish  an  insurable  in- 
terest most  clearly  and  satisfactorily  before  a 
verdict  should  meet  the  approval  of  a  trial 
court.  The  facts  fall  far  short  of  establishing 
any  relation  of  debtor  and  creditor.  We  are 
satisfied,  under  the  authorities,  that  the  evi- 
dence here  fails  to  disclose  an  insurable  interest 
in  the  appellee,  giving  to  that  phrase  the 
most  liberal  interpretation  authorized  by  our 
decisions. " 

8.  Corson's  Appeal,  113  Pa.  St.  438;  Riner 
v.  Riner,  166  Pa.  St.  617. 

9.  Mowry  v.  Home  L.  Ins.  Co.,  9  R.  I.  353. 

10.  Rule  as  to  Cousins. — Price  v.  Knights  of 
Honor,  68  Tex.  361,  the  court  saying:  "It  is 
too  clear  for  argument  that  Price  had  no  such 
interest  in  the  life  of  Harper  as  entitled  him 
to  insure  it  for  his  own  benefit.  Indeed,  it  is 
not  claimed  here  that  the  fact  that  they  were 
cousins,  and  Price  an  adult  male  member  of 
Harper's  family,  and  dependent  on  him  for 
employment  and  support,  gave  him  such  in- 
terest as  would  support  a  life  policy  for  his 
own  benefit." 

11.  Wife  may  Insure  Life  of  Husband — Eti  <r- 
land. — Reed  r'.  Royal  Exch.  Assur.  Co., 
Peake's  Ad.  Cas.  70. 
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Whether  she  had  such  an  interest  under  the  early  common  law,  has  been  both 

questioned1  and  affirmed.2 

Statutory  Provisions. — But  in  many  of  the  states  legislative  enactments  have 
been  passed  expressly  authorizing  the  issuance  of  policies  upon  the  lives  of 
husbands  payable  to  their  wives,3  and  these  statutory  provisions,  coupled  with 
the  force  of  precedents  founded  thereon,  have  served  to  make  prevalent  the 
rule  above  stated. 

(b)  Illegal  Wife's  Interest. — In  order  that  one  may  be  entitled  to  the  benefits 
of  the  rule  above  stated,  it  is  not  necessary  that  a  marriage  relation,  in  all 
respects  valid  and  regular,  should  have  existed  between  the  woman  and  the  one 
whose  life  is  insured.4 

Want  of  Legal  Marriage  Ceremony. — Thus,  where  a  beneficiary  named  in  a  policy 
had  lived  with  the  insured  for  years  as  his  wife,  she  was  held  to  have  an  insur- 
able interest,  though  there  had  been  no  legal  marriage  ceremony,  and  though 
the  beneficiary  had  been  designated  by  another  surname  than  that  of  the 
insured.5 


United  States.— Crotty  v.  Union  Mut.  L. 
Ins.  Co.,  144  U.  S.  627;  Connecticut  Mut.  L. 
Ins.  Co.  v.  Schaefer,  94  U.  S.  460.  See  also 
Warnock  v.  Davis,  104  U.  S.  779. 

Colorado. — Goodrich  v.  Treat,  3  Colo.  408. 

Connecticut. — Continental  L.  Ins.  Co.  v. 
Palmer,  42  Conn.  60. 

Illinois. —  See  Pingree  v.  Jones,  80  111. 
177- 

Louisiana. — Richardson's  Succession,  14 
La.  Ann.  1.  See  also  Hearing's  Succession, 
26  La.  Ann.  326. 

Massachusetts. — Mutual  L.  Ins.  Co.  v.  Al- 
len, 138  Mass.  28. 

Missouri. — Pullis  v.  Robison,  73  Mo.  201 ; 
Gambs  v.  Covenant  Mut.  L.  Ins.  Co.,  50  Mo. 
44.  See  also  Packard  v.  Connecticut  Mut. 
L.  Ins.  Co.,  9  Mo.  App.  469. 

Neiv  York—  Bruinmer  v.  Cohn,  86  N.  Y. 
11,62  How.  Pr.  (N.  Y.)  171;  Thompson  v. 
American  Tontine  L.,  etc.,  Ins.  Co.,  46  N.  Y. 
674;  Baker  v.  Union  Mut.  L.  Ins.  Co.,  43  N. 
Y.  287;  Miller  v.  Eagle  L.,  etc.,  Ins.  Co.,  2  E. 
D.  Smith  (N.  Y.)  292;  St.  John  v.  American 
Mut.  L.  Ins.  Co.,  2  Duer  (N.  Y. )  429,  affirmed 
13  N.  Y.  31 ;  Fowler  v.  Butterly,  78  N.  Y.  68, 
34  Am.  Rep.  507. 

Pennsylvania. — Keystone  Mut.  Ben.  Assoc. 
v .  Norris,  115  Pa.  St.  446. 

1.  Whitehead  v.  New  York  L.  Ins.  Co., 
102  N.  Y.  151;  Charter  Oak  L.  Ins.  Co.  v. 
Brant,  47  Mo.  419. 

2.  Goodrich  v.  Treat,  3  Colo.  408,  the  court 
saying:  "  At  common  law  the  husband  could 
effect  a  valid  contract  of  insurance  on  his  own 
life  for  the  benefit  of  his  wife  and  her  heirs.  In 
such  case  the  interest  which  he  had  in  his  own 
life  supported  the  policy.  Campbell  v.  New 
England  Mut.  L.  Ins.  Co.,  98  Mass.  381 ;  Baker 
v.  Union  Mut.  L.  Ins.  Co.,  43  N.  Y.  283 ;  Mc- 
Kee  v.  Phoenix  Ins.  Co.,  28  Mo.  383.  Such  a 
provision  by  the  husband  for  his  wife  and 
heirs  is  of  the  most  meritorious  character, 
and,  as  between  their  respective  representa- 
tives, we  see  no  reason  why  the  contract 
should  not  have  effect  and  be  enforced  in 
accordance  with  the  intentions  of  the  hus- 
band therein  expressed."  See  also  Brummer 
v.  Cohn.  86  N.  Y.  11,  62  How.  Pr.  (N.  Y.)  171 ; 
Thompson  v.  American  Tontine  L.,  etc.,  Ins. 
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Co.,  46  N.  Y.  674;  Baker  v.  Union  Mut.  L. 
Ins.  Co.,  43  N.  Y.  283. 

3.  Statutes  Authorizing  Insurance  for  Benefit 
of  Wife — Connecticut . — Connecticut  Mut.  L. 
Ins.  Co.  v.  Burroughs,  34  Conn.  305. 

Kentucky. — Robinson  v.  Duvall,  79  Ky.  83. 

Massachusetts. — Swan  t;.-Snow,  11  Allen 
(Mass.)  224. 

Missouri. — Charter  Oak  L.  Ins.  Co.  v. 
Brant,  47  Mo.  419. 

New  Tori-.— Eadie  v.  Slimmon,  26-N.  Y.9, 
1  Bigelow's  Life  &  Acc.  Ins.  Rep.  569;  Barry 
v.  Equitable  L.  Assur.  Soc,  59  N.  Y.  587. 

North  Carolina. — Burwell  v.  Snow,  107  N. 
Car.  82. 

Ohio. — Fraternal  Mut.  L.  Ins.  Co.  v.  Apple- 
gate,  7  Ohio  St.  293. 

Pennsylvania. — McNeil  v  Golden  Cross, 
131  Pa.  St.  339. 

Rhode  Island. — yEtna  L.  Ins.  Co.  v.  Mason, 
14  R.  I.  583. 

4.  United  States. — Watson  v.  Centennial 
Mut.  L.  Assoc.,  21  Fed.  Rep.  698;  Holabird 
^.Atlantic  Mut.  L.  Ins.  Co.,  2  Dill.  (U.  S.) 
166,  note. 

Georgia. — Equitable  L.  Assur.  Soc.  v.  Pat- 
erson,  41  Ga.  365. 

New  York. — Durian  v.  Central  Verein,  7 
Daly  (N.  Y.)  173. 

Pennsylvania. — Overbeck  v.  Overbeck,  155 
Pa.  St.  5. 

5.  Want  of  Legal  Ceremony. — Watson  v.  Cen- 
tennial Mut.  L.  Assoc.,  21  Fed.  Rep.  698,  the 
court,  per  Brewer,  J.,  saying:  "The  testi- 
mony indispvitably  shows  that  for  ten  years 
prior  to  the  death  of  the  insured  he  and  the 
complainant  lived  together  as  husband  and 
wife.  There  was  no  ceremony  at  the  institu- 
tion of  that  relation,  but  they  lived  together 
as  husband  and  wife  continuously  duringthose 
years  in  the  same  home,  recognized  as  such 
by  each  other  and  by  all  in  whose  society 
they  lived,  he  providing  as  husband  for  her 
and  she  taking  care  of  the  household  duties, 
both  visiting  her  friends  and  being  introduced 
when  with  them,  or  traveling,  as  husband  and 
wife.  While  in  that  relation  he  took  out  an 
insurance  in  her  name  as  Mrs.  Nellie  Brooks. 
The  mere  name  cannot  change  the  fact  of  the 
mutual  relations  of  the  parties.    The  fact  that 
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Bigamous  Marriage. — So,  where  the  beneficiary,  though  designated  as  the 
insured's  legal  wife,  was  not  such,  by  reason  of  his  prior  marriage  with  another 
still  living,  she  was  nevertheless  held  entitled  to  the  proceeds  of  the  policy, 
though  the  court  declined  to  pass  upon  the  question  whether  she  had  an 
insurable  interest  in  the  life  of  the  policy  holder.1 

False  Designation. — And  where  a  member  of  a  mutual  benefit  society  names  in 
the  certificate  as  his  wife  one  who  is  not  such,  the  designation  is  not  thereby 
avoided.2 

Assignment  to  Mother  of  Insured's  Illegitimate  Child. — The  assignment  of  a  mutual 
benefit  certificate  by  the  insured  to  the  mother  of  his  illegitimate  child  was 
held  valid  in  New  Hampshire.3 

(c)  Divorced  Wife's  Interest. — In  Missouri  it  seems  that  the  insurable  interest  of 
the  wife  continues  even  after  divorce.4 

And  in  Kentucky  a  wife  who  had  become  divorced  after  the  issuance  of  a 
certificate  in  her  favor  was  permitted  to  recover  because  of  peculiar  equities 
there  existing,  though  the  court  declined  to  lay  down  a  general  rule.5  But  a 
wife,  who  is  named  in  a  mutual  benefit  certificate  as  the  beneficiary,  generally 
loses  her  rights  under  the  designation  by  obtaining  a  divorce.6 

Reformation  of  Policy  to  Conform  to  Intention. — And  where  a  wife  who  was  named  as 
beneficiary  was  afterwards  divorced  on  the  ground  of  adultery,  the  policy  was 
reformed  in  a  suit  by  the  husband  for  that  purpose,  in  accordance  with  what 
was  shown  to  be  his  intention,  so  as  to  run  to  the  wife  only  so  long  as  she 
remained  such.7 


no  ceremony  took  place  at  the  time  the  rela- 
tion was  entered  upon  does  not  prevent  them, 
under  the  decisions  of  this  court,  as  well  as 
the  Supreme  Court  of  the  state,  from  being  ad- 
judged as  husband  and  wife;  and,  being  in 
such  a  relation,  she  had  an  insurable  interest, 
and  can  maintain  this  action."  See  also  Hol- 
abird  v.  Atlantic  Mut.  L.  Ins.  Co.,  2  Dill.  (U. 
S.)  166,  note;  Equitable  L.  Assur.  Soc.  v. 
Pnterson,  41  Ga.  338. 

1.  Bigamous  Wife. — Overbeck  v.  Overbeck, 
155  Pa.  St.  5.  The  policy  in  this  case  was 
taken  out  by  the  insured  on  his  own  life,  and 
was  therefore  not  within  the  rule  which  re- 
quired the  beneficiarv  to  have  an  insurable 
interest.  See  also  Holabird  v.  Atlantic  Mut. 
L.  Ins.  Co.,  2  Dill.  (U.  S.)  166,  note;  De 
Grote  v.  De  Grote,  175  Pa.  St.  50. 

2.  Durian  :■.  Central  Verein,  7  Daly  (N. 
Y.)  168. 

3.  Brown  v.  Mansur,  64  N.  H.  39. 

4.  After  Divorce  —  Missouri.  —  McKee  v. 
Phoenix  Ins.  Co.,  28  Mo.  383,  the  court,  per 
Scott,  J.,  saying:  "  We  will  not  undertake  to 
say,  from  the  pleadings  in  the  cause,  as  they 
appear  to  us,  that  the  wife,  by  suing  for  and 
obtaining  a  divorce  from  her  husband,  ceased 
to  have  such  an  interest  in  his  life  as  would 
render  an  assurance  of  it  by  her  illegal. 
There  seems  to  be  a  difference  of  opinion 
among  jurists  as  to  the  legality  of  life  insur- 
ances, where  the  party  insuring  has  no  inter- 
est whatever  depending  on  the  life  of  the 
person  insured.  (Philips  on  Insurance,  p. 
131;  Angel  on  Fire  and  Life  Insurance  307.) 
There  is  nothing  in  the  contract  as  stated  in 
the  petition  which  shows  it  to  be  a  wagering 
one  or  in  any  wise  contrary  to  public  policy. 
We  see  no  danger  to  the  interests  of  the  com- 
munity in  sanctioning  this  policy.  Why 
should  not  a  mother,  who  has  four  children 


by  a  man  from  whom  she  has  been  divorced, 
be  permitted  to  insure  the  life  of  that 'father 
to  whom  her  children  ma}'  look  for  support? 
If  the  care  and  custody  of  the  children  have, 
by  the  decree  of  a  divorce,  been  intrusted  to 
the  mother,  that  will  not  extinguish  the  obli- 
gation of  the  father  to  provide  for  them.  It 
is  nevertheless  his  duty,  though  divorced  and 
the  care  of  the  children  taken  from  him,  to 
support  them.  That  natural  obligation,  by 
his  own  act,  cannot  be  impaired  or  de- 
stroyed." 

5.  Kentucky. — Leaf  v.  Leaf,  92  Ky.  i<V>,  the 
court,  per  Pryor,  J.,  saying:  "It  is  argued 
that  there  is  no  widow  surviving  the  deceased, 
by  reason  of  the  divorce  granted  by  the  chan- 
cellor, by  which  the  marriage  tie  was  severed. 
It  has  been  held  that  a  policy  of  insurance  on 
the  life  of  the  husband  for  the  benefit  of  the 
wife  was  not  forfeited  by  reason  of  a  divorce 
subsequently  obtained,  but  that  the  right  of  the 
wife  still  continued.  (Goldsmith  -'.  Union  Mut. 
L.  Ins.  Co.,  17  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  15.)  Whether  this  is  the  correct  doctrine 
is  not  necessary  to  be  determined,  as  in  this 
case  the  appellee,  although  divorced,  whose 
earnings  contributed  to  keep  the  insurance 
alive,  and  who  divided  the  estate  to  which  she 
had  title  with  her  husband,  when  the  divorce 
was  granted,  on  the  idea  that  she  was  invested 
with  a  beneficial  interest  in  this  fund,  should 
enjoy  its  benefits  equally  with  her  children, 
and,  as  the  appellants  are  not  entitled,  they 
have  no  right  to  complain." 

6.  Tyler  v.  Odd  Fellows'  Mut.  Relief  Assoc., 
145  Mass.  134;  Schonfleld  v.  Turner,  75  Tex. 
324- 

7.  Reforming  Policy — Intention. —  Goldsmith 
7'.  Union  Mut.  L.  Ins.  Co.,  18  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  325,  reversing  17  Abb. 
N.  Cas.  (N.  Y.)  15.    It  is  said  in  the  opinion  : 
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(d)  Matrimonial  Contract — Intended  Wife's  Interest. — A  woman,  engaged  to  be 
married  to  the  insured  in  an  ordinary  life  policy,  has  an  insurable  interest  in 
his  life.1 

Certificate  Payable  "to  His  Wife  " — Fiancee's  Right  to  Recover. — And,  where  a  member 
of  a  mutual  benefit  society  took  out  a  certificate  payable  "  to  his  wife,"  naming 
her,  and,  at  the  time  of  his  death,  the  person  named  was  only  his  fiancde,  she 
was  nevertheless  permitted  to  recover  thereon.2 

Society  Intended  for  Benefit  of  those  "  Dependent  "  on  Members. — But  in  the  case  of  a 
certificate  issued  by  a  society  organized  for  the  benefit  of  those  "  dependent  " 
on  members,  an  intended  wife  is  not  necessarily,  nor  even  usually,  entitled  to 
recover,  though  named  as  beneficiary  in  the  certificate.3  She  does  not  become 
a  "dependent  "  by  merely  receiving  occasional  presents  from  the  insured.4 

Company'*  Obligation  to  Pay  Unaffected. — But  the  inability  of  such  a  person  to  re- 
cover on  the  certificate  does  not  relieve  the  insurer  from  its  obligation  to  pay;  6 


"  The  language  itself  used  in  the  policies  goes 
far  to  show  that  the  plaintiff  not  only  had  in  his 
mind  in  giving  instructions  to  the  agent  that 
he  desired  to  make  provision  for  his  wife  only, 
but  that  the  agent  understood  therefrom  that 
the  provision  desired  in  respect  to  the  person 
to  whom  they  should  be  paid  was  specially 
designed  for  his  wife ;  for  the  agent's  lan- 
guage, as  shown  in  the  policies,  is  '  for  the 
sole  and  separate  use  and  benefit  of  his  wife, 
Lina  Goldsmith;  but  in  case  of  her  previous 
death  to  revert  to  the  insured.'  The  formal 
language  stated  in  the  complaint,  to  which 
the  plaintiff  desires  these  expressions  to  be 
changed,  does  not  seem  to  be  necessary  to 
cover  the  case,  and  to  secure  the  plaintiff  in 
his  rights.  The  reformation  would  be  suffi- 
cient, and  would  have  been  sufficient  to  meet 
the  testimony  of  the  plaintiff  if  it  read,  '  for 
the  sole  and  separate  use  and  benefit  of  his 
wife,  Lina  Goldsmith,  so  long  as  she  remained 
his  wife.'  And  this  is  really  but  another  way 
of  expressing  the  words  that  were  put  in  the 
policy  itself.  Neither  the  insured  nor  the  com- 
pany, nor  any  of  its  officers,  could  have  believed 
that  the  policies  taken  out  were  to  be  defeated 
in  the  contingency  of  the  wife's  committing 
adultery,  or,  if  they  had,  no  person  would  be 
inclined  either  to  ask  that  it  be  put  in  those 
plain  words,  or  advise  that  it  should  be  so 
put.  On  the  whole,  we  think  that  there  was 
a  design,  as  shown  by  the  evidence  on  the 
part  of  both  the  company  and  of  the  plaintiff, 
to  continue  the  benefit  of  the  insurance  to  the 
wife  of  the  insured  upon  the  life  of  the  plain- 
tiff, only  so  long  as  she  should  remain  his 
wife,  and  that,  from  an  unhappy  choice  in  the 
language  on  the  part  of  the  agent,  such  inten- 
tion was  not  adequately  or  perfectly  expressed 
in  the  policies  ;  and  that  therefore  they  should 
be  reformed  so  as  to  conform  to  the  inten- 
tion of  both  parties." 

1.  Fiance*  Has  Insurable  Interest. — Chisholm 
v .  National  Capitol  L.  Ins.  Co.,  52  Mo.  213, 
14  Am.  Rep.  414,  "where,  after  a  full  review 
of  the  authorities,  Wagner,  J.,  says:  "The 
plaintiff  had  an  interest  in  the  life  of  Clark ;  a 
valid  contract  of  marriage  was  subsisting  be- 
tween them.  Had  he  lived  and  violated  the 
contract,  she  would  have  had  her  action  for 
damages.  Had  he  observed  and  kept  the 
same,  then  as  his  wife  she  would  have  been 


ent'tled  to  support.  In  my  opinion  she  had 
such  an  interest  as  was  entirely  sufficient  to 
render  the  contract  valid.  The  defense  in  this 
case  is  devoid  of  merit,  and  is  not  creditable 
to  the  defendant  making  it.  There  is  no  pre- 
tense that  there  was  any  concealment  of  facts 
at  the  time  of  making  the  contract.  Upon 
the  facts  there  was  no  hesitation  in  entering 
into  the  agreement  and  obtaining  the  premium 
and  issuing  the  policy.  Had  the  defendant 
been  as  willing  to  observe  and  fulfil  its  obli- 
gations as  it  was  to  receive  premiums,  then 
this  case  would  have  never  occupied  the  time 
of  the  courts."  See  also  Kinney  v.  Dodd,  41 
111.  App.  54;  Lemon  v.  Phoenix  Mut.  L.  Ins. 
Co.,  38  Conn.  303. 

2.  Bachmann  v.  Supreme  Lodge,  etc.,  44  111. 
App.  188. 

3.  Alexander  -».  Parker,  144  111.  355;  Parke 
v.  Welch,  33  111.  App.  188;  Supreme  Council, 
etc.  v.  Perry,  140  Mass.  580 ;  McCarthy  v. 
Supreme  Lodge,  etc.,  153  Mass.  314. 

4.  Those  "Dependent"  upon  Members. — 
Alexander  v.  Parker,  144  111.  355,  the  court 
saying  :  "  She  does  not  show  that  the  deceased 
ever  paid  one  cent  towards  her  board  or  lodg- 
ing. The  only  contributions  made  by  him  in 
her  behalf  before  he  left  Quincy  in  1885, 
which  she  is  able  to  remember,  are  the  fol- 
lowing: A  dress  cloak,  for  nice  or  elegant 
wear,  presented  to  her  in  October,  1883,  near 
her  birthday;  a  dress,  costing  thirty-five  dol- 
lars, in  the  spring  of  1884 ;  subsequently  a  win- 
ter dress,  and  at  one  time  a  bonnet;  occasion- 
ally some  perfume  and  car  tickets.  The  only 
money  which  he  is  proven  to  have  sent  to  her 
after  he  left  Quincy,  in  1885,  was  the  sum  of 
five  dollars,  remitted  to  her  in  a  letter  written 
December  21, 1886,  for  the  purchase  of  a  Christ- 
mas present.  She  did  not  see  the  deceased 
for  two  years  before  his  death,  and  she  is  un- 
able to  specifically  mention  any  other  remit- 
tance than  the  one  named,  nor  does  the  cor- 
respondence show  any.  Manifestly,  the  ap- 
pellee was  not  dependent  upon  the  deceased 
when  the  certificate  was  issued,  in  June,  1S83, 
nor  at  the  time  of  his  death,  in  October,  188$; 
nor  can  his  contributions  to  her  between 
those  dates  be  regarded  otherwise  than  as 
'  occasional  presents.'  "  See  also  McCarthy  v. 
Supreme  Lodge,  etc.,  153  Mass.  314. 

5.  Parke  -'.'Welch,  33  111.  App.  188. 
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and  upon  the  member's  death  before  marriage  the  proceeds  of  the  certificate 
belong,  in  Illinois,  to  the  next  of  kin.1 

(e)  Husband's  interest  in  Life  of  wife. — Under  the  prevailing  rule,  in  the  absence 
of  a  showing  that  the  wife  is  insane  or  is  an  invalid,  the  presumption  is  that 
the  husband  has  an  insurable  interest  in  her  life.2  The  rule  is  said  to  be 
different  in  England?  and  there  is  a  dictum  in  Missouri  that  there  was  no 
such  interest  at  common  law.4 

In  Alabama  a  gift  by  the  husband  to  the  wife,  of  a  policy  insuring  and 
payable  to  him,  creates  a  separate  equitable  estate  in  the  wife,  and  the  amount 
of  the  policy,  when  collected,  is  not  to  be  deducted  in  estimating  her  dower 
interest  in  her  husband's  estate.6 

(f)  Other  Relationships  Arising  from  Marriage. — A  Son-in-law  has  no  insurable  interest 
in  the  life  of  his  mother-in-law  ;6  and  this,  notwithstanding  she  lives  with  and 
is  dependent  upon  him  for  support.7 

•aughter-in-law. — Neither  has  a  daughter-in-law  an  insurable  interest  in  the 
life  of  her  mother-in-law.8 

¥or  a  Mother-in-law  in  the  life  of  her  son-in-law.9 

Insurance  on  Life  of  Son's  Mother-in-law. —  But  where  the  life  of  a  woman,  who  was 
living  with  her  daughter  and  her  son-in-law's  father,  was  insured  in  the  latter's 
favor,  a  charge  to  the  jury  that  the  beneficiary  was  without  insurable  interest, 
and  that  the  transaction  was  a  speculative  one,  was  refused  by  the  trial  court, 
and  its  ruling  approved  on  appeal.10 


1.  Palmer  v.  Welch,  132  111.  141. 

2.  Husband  Ha3  Insurable  Interest. — Currier 
v.  Continental  L.  Ins.  Co.,  57  Vt.  496,  where 
the  court  says  :  "Admitting  that  the  rule  as 
to  the  interest  necessary  to  support  a  contract 
of  life  insurance  is  that  the  interest  must  be 
a  pecuniary  one,  we  think  that  where  no  facts 
are  shown  in  relation  to  the  wife  the  presump- 
tion is  that  the  husband  has  an  insurable  pe- 
cuniary interest  in  her  life.  He  is  entitled  to 
her  services.  There  are  many  cases  where  she 
is  the  real  support  of  her  husband  and  family, 
or,  as  is  sometimes  said,  she  is  '  the  man  of  the 
house.'  In  all  ordinary  cases  the  husband  has 
a  deep  interest  in  the  continued  life  of  the 
wife.  Cases  may  exist  where  the  husband  has 
no  interest  whatever  in  his  wife's  life.  She 
may  be  a  burden — a  hopeless  maniac  or  in- 
valid;  and  such  facts  may  require  .  the  appli- 
cation of  a  different  rule.  There  are  none 
such  in  this  case;  and  we  only  hold  that  the 
presumption  is  that  the  wife  is  a  helpmeet, 
and  the  husband  has  an  interest  of  a  pecuniary 
nature  in  her  living."  See  also  Olmsted  v. 
Keyes,  85  N.  Y.  601 ;  Connecticut  Mut.  L. 
Ins.  Co.  v.  Schaefer,  94  U.  S.  460;  Warnock 
v.  Davis,  104  U.  S.  779;  Wight  v.  Brown,  11 
Scotch  Ct.  Sess.  Cas.  (2d  ser.)  459. 

3.  Porter  on  Insurance  35*;    Halford  v. 
Kymer,  10  B.  &  C.  724,  21  ETC.  L.  155. 

4.  Charter  Oak  L.  Ins.  Co.  v.  Brant,  47 
Mo.  419,  4  Am.  Rep.  328,  where  it  is  ob- 
served :  "  At  common  law  the  insurable  inter- 
est in  the  life  of  another  person  must  be  a 
direct  and  definite  pecuniary  interest,  and  a 
person  has  not  such  an  interest  in  the  life  of 
his  wife  or  child  merely  in  the  character  of 
husband  or  parent.  3  Kent's  Com.  (10th  ed.) 
483." 

5.  Harris  v.  Harris,  71  Ala.  536.    See  also 
Williams  v.  Williams,  68  Ala.  405. 

6.  Son-in-law. — Rombach  v.  Piedmont,  etc., 

3  C.  of  L. — 60  945 


L.  Ins.  Co.,  35  La.  Ann.  233,  the  court  saving: 
"Rombach  was  in  none  of  the  categories  of 
permissible  insurers.  He  had  no  insurable 
interest  in  the  life  of  his  mother-in-law.  This 
is  conceded  by  his  counsel,  but  inasmuch  as 
he  is  natural  tutor  to  his  child,  who  is  the 
grandchild  of  Mrs.  Geisler,  it  is  claimed  that 
'  the  relationship  of  plaintiff  by  affinity  to 
the  deceased,  and  by  blood  to  his  own  child, 
and  the  latter's  relationship  by  blood,  as  a 
forced  heir,  to  both  his  father  and  grand- 
mother, does  constitute  a  substantial  insurable 
interest.'  This  lengthened  tie  long  drawn 
out  is  too  attenuated  to  support  a  policy  of 
insurance."  See  also  Stambaugh  v.  Blake 
(Pa.  1888),  15  Atl.  Rep.  705;  Stoner  v.  Line, 
16  W.  N.  C.  (Pa.)  187. 

7.  Stambaugh  v.  Blake  (Pa.  1888),  15  Atl. 
Rep.  705. 

8.  Smith  v.  Pinch,  80  Mich.  332. 

9.  Mother-in-law  and  Son-in-law.  —  Adams 
■v.  Reed  (  Ky.  1896),  36  S.  W.  Rep.  568,  the 
court  saying:  "  It  is  certain  that  the  appellee 
in  this  case  sustained  no  such  relation  to- 
wards her  son-in-law  as  gave  her  a  right  of 
indemnity  for  any  reasonably  expected  or  an- 
ticipated loss  from  his  death.  To  magnify 
the  simple  housekeeping  arrangement,  by 
which  the  son-in-law  paid  at  least  no  more 
than  a  reasonable  price  for  his  board,  into  a 
partnership,  would  be  a  gross  exaggeration 
of  the  facts,  a  mountain  out  of  a  molehill. 
The  arrangement  was  merely  temporary,  and 
was  so  intended.  This  conclusion  inflicts  no 
loss  on  the  mother-in-law,  who  appears  to 
have  acted  in  the  utmost  good  faith,  but  gives 
to  the  creditors  of  the  deceased,  those  who 
were  in  fact  pecuniarily  interested  in  his  life, 
and  who  presumably  lost  by  his  death,  the 
fund  of  indemnity  provided  by  the  policy." 

10.  Batdorf  v.  Fehler  (Pa.  1887),  9  Atl. "Rep. 
468. 
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stepchildren. — A  stepson  has  no  necessary  insurable  interest  in  the  life  of 
his  stepfather;  1  nor  a  step-grandson  in  the  life  of  his  step-grandfather;2  but  a 
stepsister  may  have  an  insurable  interest  where  the  relationship  includes  a 

pecuniary  one.3 

(4)  Contractual  RclationsJiips — (a)  Creditor's  Interest  in  Life  of  Debtor. — It  is  a  well- 
established  principle  of  the  law  of  life  insurance,  that  a  creditor  has  an  insur- 
able interest  in  the  life  of  his  debtor.4  The  rule  was  frequently  applied  in  the 
case  of  policies  taken  out  during  the  gold  excitement  in  California,  when  the 
lives  of  emigrants  and  prospectors  were  insured  for  the  benefit  of  parties 
who  advanced  them  money  in  order  to  make  the  venture,  and  such  policies 
were  upheld.5 

Interest  in  Life  of  Debtor's  Wife. — So  a  creditor  was  held  to  have  an  insurable 
interest  in  the  life  of  a  debtor's  wife,  where  the  latter  and  her  husband  had 
assigned  to  the  creditor,  by  way  of  security,  certain  property  of  the  wife  not 
reducible  to  possession,  and,  upon  the  collection  of  the  policy  by  the  creditor 
after  the  death  of  the  wife,  the  debtor  was  not  permitted  to  set  off  the  proceeds 
against  the  debt.6 


1.  U.  B.  Mutual  Aid  Soc.  v.  McDonald,  122 
Pa.  St.  324. 

2.  Gilbert  v.  Moose,  104  Pa.  St.  74. 

3.  Barnes  v.  London,  etc.,  L.  Ins.  Co.  (1892), 
1  Q.  B.  864. 

4.  Creditor  Has  Insurable  Interest  —  Eng- 
land.— Tidswell  v.  Ankerstein,  Peake  N.  P. 
151 ;  Godsall  v.  Bolder.o,  9  East  72 ;  Von  Lin- 
denau  v.  Desborough,  3  C.  &  P.  353,  14  E.  C. 
L.  343;  Cook  v.  Field,  14  Jur.  951  ;  Dalby  v. 
India,  etc.,  L.  Assur.  Co.,  15  C.  B.  365,  80  E., 
C.  L.  365,  18  Jur.  1024;  Bruce  v.  Garden,  L. 
R.  5  Ch.  32.  See  also  Pfleger  v.  Browne,  28 
Beav.  391  ;  Drysdale  v.  Piggott,  22  Beav.  238; 
Anderson  -'.  Edie,  cited  in  Park,  on  Ins.  432, 
and  in  i  Biddle  on  Ins.,  p.  189. 

United  States. — Central  Bank  v.  Hume,  128 
U.  S.  204;  New  York  Mut.  L.  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  598  ;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Schaefer,  94  U.  S.  460;  Brockway  v. 
Mutual  Ben.  L.  Ins.  Co.,  9  Fed.  Rep.  255. 
Compare  Page  v.  Burnstine,  102  U.  S.  664, 
where  the  question  was  held  not  to  arise  in 
the  case  before  the  court. 

Alabama. — Alexander  v.  Sanders,  93  Ala. 
346- 

California. — Curtiss  v.  ^Etna  L.  Ins.  Co., 90 
Cal.  245. 

Connecticut. — Bevin  v.  Connecticut  Mut.  L. 
Ins.  Co.,  23  Conn.  244. 

Georgia. — Hodge  *.  Ellis,  76  Ga.  277. 

Illinois. — Martin  v.  Stubbings,  126  111.  387. 
See  also  Bloomington  Mut.  Ben.  Assoc.  v. 
Blue,  120  111.  121. 

Indiana. — Walker  v.  Larkin,  127  Ind.  100; 
Amick  v.  Butler,  in  Ind.  578. 

Kentucky. — See  Van  Bibber  v.  Van  Bibber, 
82  Ky.  349. 

Louisiana. — See  Kennedy  v.  New  York  L. 
Ins.  Co.,  10  La.  Ann.  809. 

Maryland. — Rittler  v.  Smith,  70  Md.  261. 

Massachusetts. — Morrell  v.  Trenton  M"t. 
L.  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  282.  See 
also  Clarke  v.  Schwarzenberg,  162  Mass.  98. 

Michigan. — Metropolitan  L.  Ins.  Co.  v. 
O'Brien,  92  Mich.  589. 

Minnesota. — Hale  v.  Life  Indemnity,  etc., 
Co.  (Minn.  1896),  68  N.  W.  Rep.  182. 


Missouri. — Wilkinson  v.  Metropolitan  L. 
Ins.  Co.,  63  Mo.  App.  404,  64  Mo.  App.  172. 

New  York. — Goodwin  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  73  N.  Y.  497;  Rawls  v. 
American  Mut.  L.  Ins.  Co.,  27  N.  Y.  282; 
Ferguson  v.  Massachusetts  Mut.  L.  Ins.  Co., 
32  Hun  (N.  Y.)  306,  affirmed  102  N.  Y.  647, 
and  affirming  36  Barb.  (N.  Y.)  357;  jloyt  v. 
New  York  L.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440; 
Talbert  v.  Storum,  7  N.  Y.  App.  Div.  456. 

North  Carolina. — Mace  ->.  Provident  L. 
Assoc.,  101  N.  Car.  132. 

Pennsylvania. — Ulrich  v.  Reinoehl,  143  Pa. 
St.  238;  Shaffer  v.  Spangler,  144  Pa.  St.  223; 
American  L.,  etc.,  Ins.  Co.  v.  Robertshaw, 
26  Pa.  St.  189;  Cooper  v.  Shaeffer  (Pa.  1887), 
11  Atl.  Rep.  548.  See  also  Cunningham  v. 
Smith,  70  Pa.  St.  450. 

Rhode  Island. — Mowry  ».  Home  L.  Ins.  Co., 
9  R-  I-  354- 

South  Carolina. — Rivers  v.  Gresjg,  5  Rich. 
Eq.  (S.  Car.)  274. 

Tennessee. — See  Rison  v.  Wilkerson,  3 
Sneed  (Tenn.)  568. 

Texas.— See  Levy  v.  Taylor,  66  Tex.  652. 

5.  Connecticut. — Bevin  v.  Connecticut  Mut. 
L.  Ins.  Co.,  23  Conn.  244. 

Massachusetts. — Morrell  v.  Trenton  Mut. 
L.,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  282. 

New  Jersey. — Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  Johnson,  24  N.  J.  L.  576. 

New  York. — Miller  v.  Eagle  L.,  etc.,  Ins. 
Co.,  2  E.D.  Smith  (N.  Y.)  268;  Hoyt  v.  New 
York  L.  Ins.  Co.,  3  Bosw.  (N.  Y.)  "440. 

6.  Creditor's  Interest  in  Life  of  Debtor's  Wife. 
— Henson  v.  Blackwell,  4  Hare  434,  9  Jur. 
390.  In  this  case  Vice-Chancellor  Wigram 
says :  "  My  impression  is  that  the  creditor 
had  an  insurable  interest  in  the  life  of  the 
plaintiff's  wife  (because  if  the  husband  sur- 
vived the  wife  the  assignment  would  be  a 
good  security  for  the  debt,  whereas  if  the 
husband  died  in  the  lifetime  of  the  wife  the 
creditor  would  lose  his  security,  and  if  he 
lost  his  security  he  might  lose  his  debt).  At 
the  time  the  policy  was  effected,  it  seems  to 
me,  there  wis  good  ground  for  arguing  thi.t 
the  creditor  had  an  insurable  interest  in  the 
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So  the  Creditors  of  an  infant  who  took  out  a  policy  on  his  life,  with  his  consent, 
paying  the  premiums  and  other  expenses,  were  held  entitled  to  the  amount 
due  on  the  policy.1 

Mutual  Benefit  Certificates. — The  rule  extends  to  a  mutual  benefit  certificate, 
which  may  also  be  made  payable  to  a  creditor,2  except  where,  as  is  sometimes 
the  case,  the  charter  of  the  society  excludes  creditors  from  the  category  ot 
proper  beneficiaries.3  And,  construing  a  charter  in  this  way,  it  was  recently 
held  that  a  simple  creditor  did  not  have  an  insurable  interest  within  the  meaning 
of  a  provision  in  the  policy  permitting  assignment  to  any  one  having  such 
interest.4 

Statute  Exempting  Life  Insurance  from  Creditors'  Claims. — A  policy  taken  out  expressly 
for  the  benefit  of  creditors,  who  paid  the  premiums,  was  held  to  be  outside  the 
provisions  of  the  Tennessee  Code,  exempting  from  creditors'  claims  insurance 
effected  by  the  husband  on  his  own  life,  and  making  it  payable  to  the  widow 
and  next  of  kin.5 

Creditor  a  Lawful  Beneficiary — Missouri  Statute. — A  prior  creditor  is  a  "  lawful  bene- 
ficiary "  within  the  meaning  of  a  clause  providing  for  payment  to  individuals 
of  that  class,  and  may  claim  the  insurance  money  though  the  company  has 
paid  it  to  the  wife.6 

Enforceability  of  Debt. — It  is  now  well  settled  that  the  creditor's  interest  in  the 
life  of  the  insured  need  not  be  a  continuing  one,  and  may  even  have  ceased 
entirely  before  the  right  of  action  accrues  upon  the  policy.7  But  the 
authorities  are  more  divided  upon  the  question  whether  the  debt  itself  must 
have  been  actually  enforceable  in  a  court  of  law  at  the  time  the  policy  was 
issued,  or  the  creditor's  rights  acquired  therein,  in  order  to  vest  in  him  an 
insurable  interest. 

Instances — Purely  Moral  Claim. — On  the  one  hand  it  is  said  that  a  purely  moral 


life  of  the  plaintiff's  wife  ;  if  so,  there  would  be 
an  interest  to  which  the  court  might  refer  the 
policy  although  the  policy  was  wholly  silent, 
and  there  was  no  extrinsic  evidence  to  show 
that  it  had  reference  to  this  particular  trans- 
action. That  appears  to  be  the  plain  effect 
of  the  cases." 

t.  Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  Car.) 
274. 

2.  Mutual  Benefit  Insurance. — Levy  v.  Tay- 
lor, 66  Tex.  652. 

3.  Creditor  Excluded  by  Charter. — Van  Bib- 
ber v.  Van  Bibber,  82  Ky.  347,  where  the 
court,  after  conceding  the  correctness  of  the 
general  rule  above  stated,  observes  :  "  In  this 
instance,  however,  there  was  no  power  to  in-' 
sure  for  the  benefit  of  a  creditor,  or  to  pledge 
the  policy  to  secure  a  debt.  The  seventh  sec- 
tion [of  the  company's  charter]  forbids  it. 
The  legislature  created  the  corporation  for 
purely  benevolent  purposes.  The  object  in 
view  was  the  benefit  of  the  family  of  the  de- 
ceased member ;  and  it  would  be  defeated  if 
the  insurance  fund  were  liable  for  the  debts  of 
the  insured."  See  also  Clarke  v.  Schwarzen- 
berg,  162  Mass.  98,  citing  Briggs  v.  Earl,  139 
Mass.  473;  Skillings  v.  Massachusetts  Ben. 
Assoc.,  146  Mass.  217;  Ri ridge  v.  New  Eng- 
land Mut.  Aid  Soc,  146  Mass.  286. 

4.  National  Exch.  Bank  v.  Bright  (Ky. 
1896),  36  S.  W.  Rep.  10,  the  court  saying: 
"  The  Massachusetts  Benefit  Association  was, 
as  expressly  recited  in  the  articles  of  associa- 
tion, '  organized  for  the  purpose  of  assisting 
widows,  orphans,  or  other  dependents  of  de- 
ceased members,  by  providing  for  the  pay- 
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ment  by  each  member  of  a  fixed  sum  to  be 
held  until  the  death  of  a  member,  then  to  be 
paid  to  the  person  or  persons  entitled  thereto,' 
etc. ;  and,  in  our  opinion,  the  National  Ex- 
change Bank  did  not,  in  the  meaning  of  the 
rule  quoted,  have  an  insurable  interest  in  the 
life  of  William  Bright  as  such  member." 

5.  Gwynne  v.  Estes,  14  Lea  (Tenn.)  662. 

6.  Wilkinson  v.  Metropolitan  L.  Ins.  Co., 
63  Mo.  App.  404,  64  Mo.  App.  172. 

7.  Cessation  of  Interest — England. — Dalby 
v.  India,  etc.,  L.  Assur.  Co.,  15  C.  B.  365,  80 
E.  C.  L.  365,  18  Jur.  1024;  Law  v.  London  In- 
disputable L.  Policy  Co.,  1  Kay  &  J.  223,  1 
Jur.  N.  S.  178. 

United  States. — Connecticut  Mut.  L.  Ins. 
Co.  v.  Schaefer,  94  U.  S.  457 ;  Phoenix  Mut. 
L.  Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S.)  616; 
Sides  v.  Knickerbocker  L.  Ins.  Co.,  16  Fed. 
Rep.  650. 

Indiana. — See  Provident  L.  Ins.,  etc.,  Co. 
v.  Baum,  29  Ind.  236. 

Maryland. — Rittler  v.  Smith,  70  Md.  261. 

Massachusetts. — Mutual  L.  Ins.  Co.  v. 
Allen,  138  Mass.  24.  See  Loomis  v.  Eagle 
L.,  etc.,  Ins.  Co.,  6  Gray  (Mass.)  402. 

New  York. — Olmsted  v.  Keyes,  85  N.  Y. 
598;  Rawls  v.  American  L.  Ins.  Co.,  36  Barb. 
(N.  Y.)  357,  affirmed  27  N.  Y.  282;  Ferguson 
v.  Massachusetts  Mut.  L.  Ins.  Co.,  32  Hun 
(N.  Y.)  306,  affirmed  102  N.  Y.  647. 

Pennsylvania. — Corson's  Appeal,  113  Pa. 
St.  438;  "Scott  v.  Dickson,  108  Pa.  St.  6. 

Rhode  Island.— Clark  v.  Allen,  11  R.  I. 
444;  Mowry  v.  Home  L.  Ins.  Co.,  9  R.  I. 
353- 
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claim,  such  as  a  minor  son  would  have  for  services  rendered  to  his  father,  is 
insufficient  to  satisfy  such  an  interest.1 

Gambling  Debt. — So  it  was  held  in  an  old  English  case  that  a  gambling  debt 
would  not  afford  the  owner  an  insurable  interest  in  the  debtor's  life.* 

Nudum  Pactum. — Similarly,  a  mere  nudum  pactum,  such  as  a  promise  without 
consideration  to  give  the  insured's  widow  a  certain  sum,3  or  not  to  enforce  the 
payment  of  a  debt,4  is  not  an  adequate  foundation  for  an  insurable  interest. 

Creditor's  Claim  Secured. — On  the  other  hand,  it  was  held  at  an  early  day  that 
the  fact  that  a  creditor's  claim  was  amply  secured  did  not  obliterate  his  insurable 
interest.6 

So  the  Creditor  of  an  Infant,  who  might  defeat  the  claim  by  setting  up  his 
incapacity  to  make  the  contract,  is  not  deprived  of  an  insurable  interest  by  such 
contingency ,tt  particularly  if  the  debt  was  contracted  for  necessaries.7 

Even  where  the  statute  of  Limitations  has  operated  to  bar  the  claim,  the  latter 
will  still  afford  the  creditor  such  an  interest  as  will  entitle  him  to  be  a 
beneficiary.8 


1.  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80 
111.  44. 

2.  Dwyer  v.  Edie,  cited  in  2  Park,  on  Ins. 
(8th  ed.)  914;  Porter  on  Ins.  69. 

3.  Promise  to  Give  Debtor's  Widow  Certain 
Proportion  of  Policy. — Burbage  v.  Windley,  108 
N.  Car.  357,  where  Merrimon,  C.  J.,  in  deliv- 
ering the  opinion,  says:  "It  is  not  alleged 
that  Windley  had  any  insurable  interest  in 
the  life  of  Hammond.  On  the  contrary,  it 
appears  by  implication,  if  this  is  not  expressly 
alleged,  that  he  had  none.  It  is  alleged  'that 
the  consideration,  and  the  only  consideration, 
which  induced  and  moved  the  said  John  W. 
Hammond  to  permit  Mr.  Windley  to  have 
his  life  insured  was  that  the  said  Windley 
contracted  and  agreed  with  said  John  W. 
Hammond  and  his  wife,  Sarah  E.  Hammond, 
that  out  of  the  moneys  which  the  said  Wind- 
ley  would  collect  on  these  policies  and  certif- 
icates of  insurance  upon  the  life  of  the  said 
Hammond  after  his  the  said  Hammond's 
death,  he,  Windley,  would  pay  to  Sarah  E. 
Hammond,  now  Burbage,  the  sum  of  five  hun- 
dred ($500)  dollars.'  It  thus  clearly  appears 
that  the  purpose  of  Windley,  with  the  knowl- 
edge, consent,  and  cooperation  of  Hammond, 
was  to  insure  the  latter's  life,  in  which  he 
had  no  insurable  interest,  for  his  own  benefit. 
He  simply  promised  to  pay  the  feme  plain- 
tiff, of  the  money  he  might  realize  after  the 
death  of  her  husband,  five  hundred  dollars, 
expecting  to  realize  nine  thousand  five  hun- 
dred dollars  for  himself,  less  such  premiums 
on  the  insurance  as  he  might  pay.  As  the 
assured  had  no  insurable  interest  in  the 
life  of  the  cestui  que  vie,  the  contract  was 
simply  a  wager;  it  was  not  founded  upon  any 
just  and  lawful  consideration;  it  was  a  mere 
gambling  speculation.  The  assured  was  not 
to  be  indemnified  against  loss,  injury,  or  dis- 
advantage in  any  respect  growing  out  of  the 
life  he  insured;  the  insurance  was  not  in- 
tended to  serve  any  legitimate  business  pur- 
pose or  end  ;  it  was  purely  a  matter  of  specu- 
lation, founded  upon  nothing  but  hazard." 

4.  Hebdon  v.  West,  3  B.  &  S.  579,  113  E.  C. 
L.  579- 

6.  Anderson  v.  Edie,  cited  in  2  Park,  on  Ins. 
(8th  ed.)  432;  Porter  on  Ins.  70,  where  Lord 


Kenyon  says:  "A  creditor  has  certainly  an 
interest  in  the  life  of  his  debtor,  because  the 
means  by  which  he  was  to  be  satisfied  might 
materially  depend  upon  it,  and  at  all  events 
the  death  must  in  all  cases,  in  some  degree 
lessen  the  security." 

6.  Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  Car.) 
274;  Dwyer  v.  Edie,  cited  in  2  Park,  on  Ins. 
(8th  ed.)  914;  Porter  on  Ins.  69. 

7.  Rivers  v.  Gregg,  5  Rich.  Eq.  (S-Car.) 
274. 

8.  Debt  Barred  by  Statute  of  Limitations — 

England, — Garner  v.  Moore,  3  Drew  277,  24 
L.  J.  Ch.  687. 

California. — Curtiss  V.  ./Etna  L.  Ins.  Co., 
90  Cal.  249. 

New  2'ork. — Rawls  v.  American  L.  Ins. 
Co.,  3*6  Barb.  (N.  Y.)  3^7,  affirmed  27  N. 
Y.  282. 

In  the  case  last  cited,  which  is  probably 
the  leading  case  on  this  point,  the  court 
reasons  as  follows :  "  The  contract  of  insur- 
ance does  not  relate  to  the  payment  of  the 
debt,  but  to  the  continuance  of  the  life  in- 
sured, and  all  that  is  necessary  to  make  the 
contract  a  valid  one  is  that  the  party  procur- 
ing it  should  have  some  interest  in  the  con- 
tinuance of  such  life.  (Ruse  v.  Mutual  Ben. 
L.  Ins.  Co.,  23  N.  Y.  516.)  If  a  policy  like  the 
one  in  question  is  to  be  regarded  as  a  mere 
contract  of  indemnity,  being  valid  in  its  in- 
ception, it  seems  to  me  that  the  circumstance 
that  the  statute  of  limitations  had  run  against 
the  debt,  before  the  occurrence  of  the  death, 
would  not  affect  it ;  because,  whatever  may 
be  said  in  regard  to  the  statute  upon  the  debt 
when  it  has  once  run,  it  is  certain  that  the 
debt  is  not  extinguished,  to  all  intents  and 
purposes,  as  in  the  case  of  a  payment.  The 
law  still  recognizes  its  existence,  so  far  as  to 
permit  it  to  form  a  valid  foundation  and  con- 
sideration for  its  own  renewal  by  a  new 
promise.  And  indeed  without  anjr  new 
promise  it  may  be  enforced  by  action,  unless 
the  defense  of  the  statute  is  set  up  by  answer. 
The  law  will  scarcely  presume  that  the  debtor 
will,  under  such  circumstances,  either  refuse 
to  revive  the  debt,  by  a  new  promise,  or  that 
he  will  interpose  the  defense  of  the  statute 
of  limitations  in  case  an  action  is  brought 
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Discharge  in  Bankruptcy. — And  where  the  debtor,  whose  life  was  insured  by  his 
creditor,  had  been  discharged  in  bankruptcy  some  two  years  prior  to  the 
issuance  of  the  policy,  thus  making  the  debt  wholly  unenforceable  when  the 
creditor's  rights  accrued,  he  was  nevertheless  permitted  to  recover  on  the 
policy.1 

Assignment — Surrendering  Original  Evidence  of  Debt  and  Taking  Others. — So  the  fact  that 
the  assignee  of  a  policy  who  holds  it  as  security  surrenders  the  original  note 
evidencing  the  debt,  and  takes  other  notes  in  lieu  and  not  in  payment  of  the 
former,  will  not  deprive  such  assignee  of  an  insurable  interest.2 

Policy  must  Not  Be  Disproportionate  to  Debt. — While  the  relation  of  debtor  and 
creditor  is  a  sufficient  basis  for  an  insurable  interest,  the  authorities  neverthe- 
less agree  on  the  abstract  proposition  that,  if  the  amount  of  insurance  taken 
out  by  the  creditor  on  the  debtor's  life  is  greatly  disproportionate  to  the  debt, 
the  policy  will  be  treated  as  a  wagering  one  and  will  not  be  enforced.3 


to  recover  the  debt.  I  think  it  cannot  be  held 
that  the  interest  of  the  creditor,  in  the  con- 
tinuance of  the  life  of  his  debtor,  has  ceased 
entirely,  because  the  statute  of  limitations  has 
operated  against  the  debt.  But  it  is  unneces- 
sary that  the  party  holding  the  life  policy 
should  have  an  insurable  interest  in  the  con- 
tinuance of  the  life  assured,  at  the  time  of  the 
death,  to  make  the  policy  valid  if  it  was  valid 
in  its  inception.  (St.  John  v.  American  Mut. 
L.  Ins.  Co.,  13  N.  Y.  31,  and  note  at  the  end 
of  the  case;  Valton  v.  National  Loan  Fund  L. 
Assur.  Soc,  22  Barb.  (N.  Y.)  9.)  A  policy  of 
this  kind  is  not  regarded  as  a  mere  contract 
of  indemnitv." 

1.  Discharge  in  Bankruptcy  before  Issuance 
Of  Policy. — Ferguson  v.  Massachusetts  Mut.  L. 
Ins.  Co.,  32  Hun  (N.  Y.)  306,  where  the  court 
says:  "There  being  a  debt  at  the  time  the 
policy  is  issued,  it  is  then  valid.  It  contains  no 
condition  referring  to  the  continuance  of  the 
indebtedness.  But,  on  the  contrary,  the  policy 
evidences  a  flat  and  positive  promise  to  pa}"  a 
given  sum  at  the  termination  of  the  life 
named.  Death  removes  the  last  condition 
precedent  except,  perhaps,  the  delivery  of 
proofs  of  the  death.  Then  the  holder  be- 
comes entitled  to  demand  the  sum  named  in 
the  promise.  Of  course,  in  fire  policies,  the 
nature  of  the  promise  is  different.  That  is  a 
contract  of  indemnity  against  loss.  The  na- 
ture and  extent  of  the  loss  must  be  shown, 
and  only  to  the  making  good  of  the  loss  is  the 
insurer  bound  in  the  very  terms  of  his  contract. 
No  statute  has  gone  so  far  as  to  declare  that 
a  life  policy,  valid  in  its  inception  because 
of  a  creditor's  interest  in  the  life  of  his  debtor, 
shall  be  invalid  the  moment  the  debt  is  paid. 
(Goodwin  v.  Massachusetts  Mut.  L.  Ins.  Co., 
73  N.  Y.  497.)  Besides,  from  the  nature  of 
the  contract  which  is  paid  for  by  the  creditor, 
he  needs  the  payment  of  the  policy  to  do 
complete  justice  to  him.  Suppose  he  has  re- 
ceived, subsequent  to  payment  of  premiums 
for  years,  the  debt  due  from  his  debtor,  he  has 
thus  received  only  what  it  may  be  assumed 
he  has  advanced  or  loaned  to  his  debtor.  He 
has  received  nothing  for  the  series  of  premiums 
he  has  delivered  over  from  year  to  vear  to  the 
insurer  to  keep  alive  the  policy.  So,  too,  in 
the  case  at  hand,  if  we  were  to  hold  that  the 
policy  was  avoided  by  payment  or  discharge 


in  bankruptcy  of  the  debt,  the  creditor  would 
surely  be  the  loser  of  the  premiums  paid, 
after  the  payment  of  his  debt  or  the  discharge 
in  bankruptcy,  and  the  insurance  company 
would  be  the  gainer.  It  would  keep  in  its 
coffers  moneys  which  it  received  as  a  consid- 
eration for  its  promise,  which  it  had  not  kept. 
It  would  be  the  gainer  by  the  incidental  cir- 
cumstance that  the  debtor  had  paid  what  only 
he  justly  owed  his  creditor,  or  what  he  had 
escaped  paying  bv  obtaining  a  discharge  in 
bankruptcy.  *  *  *  The  discharge  in  .bank- 
ruptcy did  not  destroy  the  moral  obligation 
of  the  debtor  to  pa}-  his  debt.  (Dusenburv  v. 
Hoyt,  53  N.  Y.  521.)  Besides,  it  appears  that 
no  such  defense  as  a  discharge  in  bankruptcy 
was  interposed  in  the  action  brought  upon  the 
debt,  or  set  up  in  a  supplemental  answer,  and 
judgment  passed  against  the  debtor  and  re- 
mained unquestioned  when  the  policy  ma- 
tured. The  discharge  in  bankruptcy  at  most 
was  a  personal  defense,  which,  by  not  plead- 
ing or  asserting  by  motion  for  a  perpetual 
stay,  the  debtor  could  waive.  The  discharge 
when  granted  operates  to  cut  off  the  creditor's 
remedy  for  the  enforcement  of  his  debt  bv 
judgment  and  execution  as  fully  as  the  stat- 
ute of  limitations.  And  the  nature  of  either 
of  the  two  defenses  does  not  suggest  any  dis- 
tinction between  them,  so  far  as  they  may  af- 
fect the  question  of  an  insurable  interest  in  a 
creditor,  after  the  right  to  interpose  such  a 
defense  has  arisen  in  favor  of  the  debtor.  In 
Rawls  v.  American  Mut.  L.  Ins.  Co.,  27  N.Y. 
282,  it  was  held  that  a  creditor's  insurable  inter- 
est continues,  although  the  statute  of  limita- 
tions would  have  barred  his  action  on  the  debt 
if  pleaded  before  the  debtor's  death.  (See 
also  Olmsted  v.  Keyes,  85  N.  Y.  598.)  We 
have  not  overlooked  the  fact  that  a  discharge 
in  bankruptcy  might  have  been  used  upon  a 
motion  for  a  perpetual  stay  of  the  judgment 
by  the  debtor.  (Cornell  v.  Dakin,  38  N.  Y. 
253.)  But  it  appears  the  debtor  made  no  such 
use  of  it,  though  he  continued  in  life  nearly 
ten  years  after  the  recovery  of  a  judgment 
against  him  upon  the  debt  existing  at  the 
time  the  policy  was  issued." 

2.  Hale  v.  Life  Indemnity,  etc.,  Co.  (Minn. 
1896),  68  N.  W.  Ren.  182. 

3.  Disproportion  between  Debt  and  Policy — 
United  States. — Cammack  7'.  Lewis,  15  Wall. 

949  Volume  III. 


Who  may  Become       BENEFICIARIES  (IN  INSURANCE). 


Beneficiaries, 


Policies  Overthrown  on  Ground  of  Disproportion. — In  the  practical  application  of  this 
doctrine,  however,  there  is  much  want  of  harmony  and  even  of  consistency  in 
the  decisions.  On  the  one  hand,  it  has  been  held  that  the  procuring  of  a  policy 
for  three  thousand  dollars  to  cover  a  debt  of  seventy  dollars  was  "  of  itself  a 
mere  wager."  1  The  same  view  was  taken  where  the  insurance  was  for  three 
thousand  dollars  and  the  debt  one  hundred  dollars.2 

Evidence — Question  for  Jury. — Yet,  even'where  the  amounts  are  the  same  as  those 
last  mentioned,  evidence  of  the  debtor's  expectancy  of  life  and  the  cost  of 
maintaining  the  policy  is  admissible  to  show  that  the  apparent  disproportion 
is  nut  an  actual  one,  and,  upon  such  evidence,  the  question  as  to  whether  the 
transaction  is  bona  fide,  or  a  wager,  may  be  submitted  to  the  jury.3 


(U.  S.)  643,  where  Mr.  Justice  Miller,  speak- 
ing for  the  court,  says:  "The  disproportion 
between  the  real  interest  of  the  creditor  and 
the  amount  to  be  received  by  him  deprives  it 
of  all  pretense  to  be  a  bona  Jidc  effort  to  se- 
cure the  debt,  and  the  strength  of  this  propo- 
sition is  not  diminished  by  the  fact  that 
Cammack  was  only  to  get  two  thousand  dol- 
lars out  of  the  three  thousand ;  nor  is  it 
weakened  by  the  fact  that  the  policy  was 
taken  out  in  the  name  of  Lewis  and  assigned 
by  him  to  Cammack.  This  view  of  the  sub- 
ject receives  confirmation  from  the  note  exe- 
cuted by  Lewis  to  Cammack  for  the  precise 
amount  of  the  risk  in  the  policy,  which,  if 
Cammack's  account  be  true,  was  without  con- 
sideration, and  could  only  have  been  intended 
for  some  purpose  of  deception,  probably  to 
impose  on  the  insurance  company."  See  also 
Crotty  v.  Union  Mut.  L.  Ins.  Co.,  144  U.  S. 
621;  Central  Bank  v.  Hume,  128  U.  S.  195; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457. 

Illinois. — Guardian  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  35. 

Pennsyh'ania. — Fox  v.  Pennsylvania  Mut. 
L.  Ins.  Co.,  4  Bigelow  Life  and  Acc.  Ins.  Rep. 
458;  Ulrich  v.  Reinoehl,  143  Pa.  St.  238; 
Cooper  v.  Shaeffer  (Pa.  1887),  11  Atl.  Rep. 
548;  Cooper  v.  Weaver  (Pa.  1887),  11  Atl. 
Rep.  780. 

Rhode  Island. — Mowry  v.  Home  L.  Ins. 
Co.,  9  R.  I.  354. 

1.  Mr.  Justice  Miller,  in  Cammack  v.  Lewis, 
15  Wall.  (U.  S.)  643. 

2.  Cooper  v.  Shaeffer  (Pa.  1887),  n  Atl. 
Rep.  548;  Cooper  v.  Weaver  (Pa.  1887),  11 
Atl.  Rep.  780,  the  court  in  the  latter  case 
observing:  "The  disproportion  is  so  great  as 
to  make  the  insurance  a  palpable  wager,  and 
no  court  should  hesitate  to  declare  it  so  as 
matter  of  law." 

3.  Circumstances  Rebutting  Presumption  of 
Wager. — Ulrich  v.  Reinoehl,  143  Pa.  St.  238. 
The  opinion  of  Paxson,  C.  J.,  in  this  case  is 
so  valuable  a  contribution  to  the  judicial  dis- 
cussions of  this  important  point,  that  an  ex- 
tensive quotation  from  it  is  desirable.  "  Start- 
ing out  with  the  conceded  proposition  that  a 
creditor  has  an  insurable  interest  in  the  life 
of  his  debtor,  and  may  lawfully  take  out  a 
policy  thereon,  it  follows  logically  that  he 
may  take  out  the  policy  in  such  a  sum  as  may 
reasonably  secure  the  debt.  It  needs  no  argu- 
ment to  show  that  if  my  debtor  owes  me  one 
thousand  dollars,  a  policy  for  one  thousand 


dollars  would  be  inadequate,  for  if  my  debtor 
dies  within  twenty-four  hours  after  the  policy 
is  taken  out,  I  am  a  loser  by  the  amount  of 
the  premium  paid,  and  it  would  be  but  a  few 
years  before  the  interest  on  the  debt  and  the 
premiums  would  exceed  the  debt.  Every 
future  payment  then  would  be  a  loss,  with  the 
only  alternative  of  adding  to  this  loss  year  by 
year,  or  abandoning  the  policy  altogether, 
and  sinking  the  whole  amount  paid.  It  seems 
clear  upon  reason  that  the  creditor  may  take 
out  a  policy  in  excess  of  his  debt.  But  to 
what  excess  ?  The  answer  to  this  question 
obviously  depends  upon  circumstances.  An 
important  element  in  the  consideration  of  this 
question  is  the  age  of  the  assured.  The  dif- 
ference between  a  policy  on  the  life  of  a-  man 
of  twenty-five  years  of  age,  and  one  of  seven- 
ty-five, is  clear  to  the  dullest  understanding. 
The  assured  was  only  forty-two  years  of  age, 
and  his  expectancy  of  life  was  twenty-six 
years.  The  chances  were  greatly  in  favor  of 
his  living  out  his  expectancy.  The  Carlisle 
Tables  were  prepared  with  care  by  competent 
experts,  and  are  the  result  of  actual  experi- 
ence. I  am,  therefore,  justified  in  saying  that 
the  chances  were  in  favor  of  the  assured  living 
out  his  expectancy,  in  which  case  there  would 
be  the  loss  of  interest  on  the  debt  for 
twenty-six  years,  added  to  the  dues  and  as- 
sessments with  interest  thereon  for  the  same 
period.  The  evidence  shows  that,  in  such 
event,  the  defendants  would  have  been  losers 
by  a  considerable  sum.  In  fact,  I  infer  from 
the  tables  furnished  that,  after  about  seventeen 
years,  the  defendants  would  have  carried  this 
policy  at  a  loss.  The  defendants  assumed  this 
risk  when  they  took  out  the  policy.  They 
also  had  the  chance  of  the  assured  not  living 
out  his  expectancy.  This  is  a  risk  which  an 
insurance  company  assumes  upon  every  policy 
which  it  issues.  In  a  particular  instance,  the 
assured  may  live  many  years  beyond  his  ex- 
pectancy, which  is  a  large  gain  to  the  com- 
pany. But  this  gain  is  equalized  by  the  loss 
in  instances  where  the  assured  dies  before  the 
expiration  of  his  expectancy,  so  that  in  the 
vast  volume  of  business  of  such  corporations 
the  average  result  is  reasonably  uniform.  But 
the  holder  of  a  single  policy  can  have  no  av- 
erage result.  He  takes  the  risks  with  the 
chances  fairly  balanced.  Had  these  defend- 
ants taken  oirt  one  hundred  policies  on  the 
lives  of  as  many  debtors,  it  is  more  than  prob- 
able that  some  of  them  would  have  largely 
exceeded  their  expectation,  while  others  would 
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Policies  Upheld. — On  the  other  hand,  it  was  held,  where  the  policy  was  three 
thousand  dollars  and  the  debt  seven  hundred  and  forty-three  dollars  and  fifty- 
six  cents,  that  the  disproportion  was  not  so  great  as  to  raise  the  presumption 
of  a  wagering  policy,  nor  even  of  its  being  intended  as  mere  collateral  security.1 
So,  where  the  policy  was  two  thousand  dollars  and  the  debt  in  the  neighbor- 
hood of  five  hundred  dollars,  the  transaction  was  upheld.2  The  same  view 
was  taken  in  Maryland  where  the  policy  was  six  thousand  five  hundred  dollars 
and  the  debt  about  one  thousand  dollars.3  And  in  Texas,  where  the  beneficiary 
was  a  brother  as  well  as  a  creditor  of  the  insured,  recovery  was  permitted  on  a 
policy  for  fifteen  thousand  dollars,  though  the  debt  was  only  one  thousand  two 
hundred  dollars.4 

Some  of  the  Pennsylvania  Decisions  lay  down  the  rule  that  the  policy  should  not 
exceed  the  amount  of  the  debt  with  interest  and  the  cost  of  keeping  the  policy 
in  force  during  the  period  of  the  debtor's  expectancy  of  life  according  to  the 
Carlisle  Tables.5  But,  as  will  be  seen  by  the  divergent  rulings  of  the  Supreme 
Court  of  that  state,  this  principle  has  not  proved  sufficient  to  afford  a  uniform 
standard  applicable  to  all  cases. 

Measure  of  Creditor's  Recovery. — In  some  of  the  cases  the  principle  appears  to 
be  broadly  stated,  that  the  limit  of  recovery  by  a  creditor  on  a  policy  insuring 
his  debtor's  life,  and  either  taken  out  by  or  assigned  to  him,  is  the  amount  of 
the  debt  with  interest  and  necessary  expenses.6 

In  Texas  this  rule  is  applied  strictly,  and  the  creditor  can  there  recover  no 
more  than  the  amount  of  his  debt  and  disbursements.7 

Debt  Due  a  Firm. — In  Louisiana,  where  one  of  two  partners  brought  an  action 
on  a  policy  given  to  secure  a  debt  due  his  firm,  it  was  declared  that  his  interest 
extended  to  only  one-half  the  amount  of  the  insurance.8 

Creditor  Treating  Debtor  as  Liable  for  Premiums. — In  England,  where  a  tradesman 
insured  the  life  of  his  debtor,  but  failed  to  pay  the  premiums,  which,  however, 


not  have  reached  it.  In  such  case  there  would 
not  have  been  material  gain  or  loss.  Had  the 
assured  lived  out  his  expectancy  of  life,  no 
question  would  probably  have  arisen  as  to  the 
right  of  the  defendants  to  retain  the  whole  of 
the  money.  It  could  not  then  have  been  suc- 
cessfully assailed  as  a  gambling  transaction. 
I  submit  that  the  character  of  the  contract 
cannot  depend  upon  results,  or  the  accident 
of  death.  If  not  lawful  in  its  inception  it 
could  never  become  so.  In  order  to  ascer- 
tain whether  an  insurance  is  disproportioned 
to  the  debt,  regard  must  be  had  to  the 
age  of  the  assured,  his  expectation  of  life, 
and  the  cost  of  carrying  the  insurance,  with 
interest  thereon,  as  well  as  upon  the  amount 
of  the  debt.  The  evidence  which  forms  the 
subject  of  the  first  assignment  was  not  only 
proper,  but  essential  to  an  intelligent  under- 
standing of  the  case.  It  is  just  what  was 
lacking  in  Grant  v.  Kline,  115  Pa.  St.  625,  and 
was  one  of  the  reasons  why  we  avoided  de- 
ciding the  broad  question  in  that  case.  But 
anyone  who  reads  that  opinion  between  the 
lines,  can  see  that  the  judicial  mind  must 
have  been  influenced  to  some  extent  by  the 
suggestion  in  reference  to  the  Carlisle  Tables. 
The  rule  we  now  announce  may  not  be  the 
best,  but  we  have  not  been  able  to  find  a 
better  after  a  most  careful  and  anxious  con- 
sideration of  the  question.  That  it  will  not 
produce  exact  justice  in  all  cases,  is  possible. 
There  will  always  be  cases  of  individual  hard- 
ship in  the  application  of  all  general  rules. 


No  general  rule  can  be  made  to  fit  each  par- 
ticular case,  otherwise  it  would  cease  to  be  a 
rule." 

1.  Grant  v.  Kline,  115  Pa.  St.  618. 

2.  McHale  v.  McDonnell,  175  Pa.  St.  632; 
Shaffer  r.  Spangler,  144  Pa.  St.  223;  Corson's 
Appeal,  113  Pa.  St.  438;  Amick  v.  Butler,  111 
Ind.  578. 

3.  Rittler  v.  Smith,  70  Md.  261. 

4.  Equitable  L.  Ins.  Co.  v.  Hazlewood,  75 
Tex.  338. 

5.  Ulrich  v.  Reinoehl,  143  Pa.  St.  238; 
Cooper  v.  Weaver  (Pa.  1887),  11  Atl.  Rep.  780. 

6.  Limit  of  Recovery. — Crotty  v.  Union  Mut. 
L.  Ins.  Co.,  144  U.  S.  621 ;  Knox  v.  Turner,  L.  R. 
t)Eq.  155;  Godsall  f.Boldero,9  East  72  {over- 
ruled in  Dalby  v.  India,  etc.,  L.-Assur.  Co.,  15 
C.  B.  365,  80  E.  C.  L.  365);  Anderson  :•.  Edie, 
cited  in  2  Park,  on  Ins.  (8th  ed.)  432;  Porter 
on  Ins.  69. 

See  also  Coon  v.  Swan,  30  Vt.  6,  where  the 
court  was  willing  to  concede  that  "the  insur- 
ance company  could  not  have  been  compelled 
to  pavon  the  policy  a  sum  beyond  the  defend- 
ants' real  debt  and  interest  against  the  in- 
testate." Freme  v.  Brade,  2  De  G.  &  J.  582; 
Bruce  v.  Garden,  L.  R.  5  Ch.  32;  Lewis  v. 
King,  44  L.  J.  Ch.  259;  Scott  v.  Roose,  3  Ir. 
Eq.  R.  170. 

7.  Goldbaum  v.  Blum,  79  Tex.  638;  Caw- 
thon  v.  Perry,  76  Tex.  383.  See  also  Price 
t>.  Knights  of  Honor,  68  Tex.  361. 

8.  Kennedy  v.  New  York  L.  Ins.  Co.,  10 
La.  Ann.  809. 
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he  charged  to  the  debtor,  the  court  held  that  the  debtor's  representatives  were 
entitled  to  the  policy  after  paying  the  debt  and  premiums.1 

Rights  of  insured's  Representatives. — Generally,  too,  where  the  policy  is  a  wagering 
one,  the  beneficiary,  having  no  insurable  interest,  must  account  to  the  rep- 
resentatives of  the  insured  if  the  proceeds  of  the  policy  have  been  collected 
by  him.2 

Disbursements. — But  even  then  he  is  entitled  to  retain  the  amount  expended 
by  him  for  fees  and  other  necessary  disbursements.3 

Policy  intended  as  Collateral  Security. — While  the  rule  thus  broadly  announced 
may  not  be  the  prevailing  one,  it  is  nevertheless  true  that,  where  a  transaction 
by  which  a  policy  is  either  taken  out  by,  or  assigned  to,  the  creditor  was  entered 
into  for  the  purpose  of  providing  him  with  collateral  security  for  a  specific 
debt,  then  his  recovery  will  be  limited  to  the  amount  of  that  debt  with  interest 
and  expenses.4 

Intention  to  Vest  Title  to  Proceeds  in  Creditor. — On  the  other  hand,  a  life  policy  is  a 
valued  policy,6  and  when  taken  out  by,  or  assigned  to,  a  creditor,  not  as  a 
wagering  transaction,  nor  for  the  purpose  of  collateral  security  only,  but  with 
the  intention  to  vest  the  title  to  the  proceeds  in  the  creditor,  then  he  may 
recover  the  full  amount  of  the  policy,  notwithstanding  his  debt  and  disburse- 
ments may  be  much  less.6 

Portion  of  Debt  Not  Due. — So  the  fact  that  a  portion  of  the  debt  is  not  due  at 
the  time  of  the  trial  will  not  prevent  a  full  recovery.7 

In  England  the  creditor  beneficiary  has  frequently  been  awarded  the  full 
proceeds  of  the  policy  as  against  the  representatives  of  the  insured.8 

So  in  Scotland,  where  the  proceeds  of  a  policy  taken  out  by  two  trading  companies 


1.  Morland  v.  Isaac,  20  Beav.  389. 

2.  Stambaugh  v..  Blake  (Pa.  1888),  15  Atl. 
Rep.  705. 

3.  Hays  v.  Lapeyre,  48  La.  Ann.  749. 
Stambaugh  v.  Blake  (Pa.  1888),  15  Atl.  Rep. 
705;  Ruth  v.  Katterman,  112  Pa.  St.  251 ;  Gil- 
bert v.  Moose,  104  Pa.  St.  74. 

4.  Metropolitan  L.  Ins.  Co.  v.  O'Brien,  92 
Mich.  584;  Tateum  v.  Ross,  150  Mass.  440; 
Roller  v.  Moore,  86  Va.  512;  Holland  v. 
Smith,  6  Esp.  11  ;  Simpson  v.  Walker,  2  L.  J. 
N.  S.  Ch.  55.  See  also  Germania  L.  Ins.  Co. 
v.  Koehler,  59  111.  App.  592. 

5.  Life  Policy  a  Valued  One. — The  leading 
case  is  Dalby  v.  India,  etc.,  L.  Assur.  Co., 
15  C.  B.  365,  80  E.  C.  L.  365,  overruling 
Godsall  v.  Boldero,  9  East  72.  See  also  Bevin 
v.  Connecticut  Mut.  L.  Ins.  Co.,  23  Conn. 
244. 

6.  When  Creditor  Entitled  to  Full  Amount — 

England. — Dalby  v.  India,  etc.,  L.  Assur. 
Co.,  15  C.  B.  365,  80  E.  C.  L.  365  (overruling 
Godsall  v.  Boldero,  9  East  72) ;  Courtenay  v. 
Wright,  2  Giff.  337 ;  Watson  v.  Brutton,  cited 
in  Ellis  on  Ins.  155;  1  Biddle  on  Ins.,  p.  299; 
Law  v.  London  Indisputable  L.  Policy  Co.,  I 
Jur.  N.  S.  178. 

Scotland. — Adam  v.  Aberdeen  Assur.  Co., 
10  Ct.  Sess.  Cas.  (2d  ser.)  722  ;  Queensbury  v. 
Scotland  Union  Ins.  Co.,  1  Ct.  Sess.  Cas.  (2d 
ser.)  1203. 

United  States. — Swick  v.  Home  L.  Ins.  Co., 
2  Dill.  (U.  S.)  160. 

California. — Curtiss  v.  yEtna  L.  Ins.  Co., 
90  Cal.  245. 

Connecticut. — Bevin  v.  Connecticut  Mut.  L. 
Ins.  Co.,  23  Conn.  244.. 

Georgia. — Hodge  v.  Ellis,  76  Ga.  272. 
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Indiana. — Amick  v.  Butler,  111  Ind.  57S. 

Minnesota. — Hale  v.  Life  Indemnity,  etc. 
Co.  (Minn.  1896),  68  N.  W.  Rep.  182. 

Missouri. — Chisholm  v.  National  Capitol 
L.  Ins.  Co.,  52  Mo.  213. 

Nezv  "Jersey. — Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  Johnson,  24  N.  J.  L.  576. 

New  Tork.— Wright  v.  Mutual  Ben.  L.  As- 
soc., 118  N.  Y.  237;  Olmsted  v.  Keyes,  85 
N.  Y.  593;  Miller  v.  Eagle  L.,  etc.,  Ins.  Co., 
2  E.  D.  Smith  (N.  Y.)  268;  Goodwin  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  73  N.  Y. 
497 ;  Brummer  v.  Cohn,  86  N.  Y.  14;  Hojt 
v.  New  York  L.  Ins.  Co.,  3  Bosw.  (N.  Y.) 
44°  • 

Ohio. — Robert  v.  New  England  Mut.  Ins. 
Co.,  2  Disney  (Ohio)  106. 

Pennsylvania. — American  L.,  etc.,  Ins.  Co. 
v.  Robertshaw,  26  Pa.  St.  189. 

7.  Hale  v.  Life  Indemnity,  etc.,  Co.  (Minn. 
1896),  68  N.  W.  Rep.  182. 

8.  English  Doctrine. — Bruce  v.  Garden,  L. 
R.  5  Ch.  32,  reversing  L.  R.  8  Eq.  430;  Freme 
v.  Brade,  2  De  G.  &  J.  1582;  Lewis  v.  King,  44 
L.  J.  Ch.  259;  Lake  v.  Brutton,  8  De  G.  M.  & 
G.  440;  Courtenay  v.  Wright,  2  Giff.  337. 
Compare  Drysdale  v.  Piggott,  8  De  G.  M.  & 
G.  546. 

Thus  in  Bruce  v.  Garden,  L.  R.  5  Ch.  32, 
an  army  agent,  to  whom  an  officer  in  the 
British  army  was  largely  indebted,  took  out  a 
policy  on  the  latter's  life,  charging  the  offi- 
cer's account  with  the  premiums  paid,  though 
it  was  not  shown  that  the  latter  knew  of  such 
charges;  the  creditor  was  permitted  to  retain 
the  full  amount  of  the  insurance  collected  by 
him  without  accounting  to  the  representatives 
of  the  officer. 
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on  the  life  of  a  common  partner  were  pledged  to  the  insurance  company  to 
secure  advances  made  by  it,  the  latter  was  held  entitled  to  the  full  amount.1 

In  Georgia,  where  the  insured,  whose  beneficiary  was  his  minor  adopted 
daughter,  borrowed  money  to  pay  the  premiums,  and  assigned  the  policy  to 
the  lender,  entering  with  him  into  a  written  contract  that  the  creditor  should 
keep  the  policy  in  force,  and  might  reserve  for  his  own  use  a  sum  not  exceed- 
ing the  amount  named,  the  court  construed  the  latter  as  a  limitation,  and 
allowed  the  creditor  to  retain  not  the  full  amount  of  it,  but  a  sum  constituting 
in  its  judgment  a  reasonable  remuneration.2 

in  Kentucky,  where  it  is  held  that  insurance  by  an  insolvent  in  favor  of  his 
wife  may  be  so  excessive  as  to  be  fraudulent  as  regards  creditors,  the  amount 
of  such  policy,  exceeding  a  reasonable  provision  for  the  wife,  will  be  applied 
upon  the  insured's  debts.3 

Bequest  of  Policy  by  Debtor  to  Creditor. — Moreover,  even  the  rule  that  a  beneficiary 
is  entitled  to  only  the  amount  of  his  insurable  interest  is  inapplicable  to  a 
bequest  of  the  policy  by  a  debtor  to  his  creditor,  in  which  instance  the  latter 
takes  by  will,  and  is  not  restricted  to  any  insurable  interest.4 

Defense  of  Want  of  Insurable  Interest — To  Whom  Available. — It  is  said  in  some  of  the 
cases  that  even  where  the  beneficiary  is  without  insurable  interest,  still  such 
invalidity  is  a  defense  personal  to  the  insurer,  and,  if  it  chooses  to  pay  the 
amount  of  the  policy  to  the  beneficiary,  other  parties  cannot  object.5 

(b)  Principal  and  Surety. — A  surety  on  an  official  bond  has  an  insurable  interest  in 
the  life  of  the  obligor,  and  the  fact  that  no  breach  of  the  bond  occurred  will 
not  impair  his  right  to  the  proceeds  of  the  policy.6 

So,  where  there  Are  Two  Joint  Obligors  on  a  bond,  one  of  them  is  said  to  have  an 
insurable  interest  in  the  life  of  the  other.'  But  where  one  of  the  makers  of  a 
promissory  note,  who  was  a  surety  for  the  other,  took  out  insurance  on  the 
latter's  life  to  an  amount  equal  to  the  liability,  he  was  required  to  apply  the 
proceeds  of  the  policy,  when  collected,  to  the  payment  of  the  debt,  except  to 
the  extent  that  they  were  needed  for  his  own  indemnification.8 

Failure  to  Pay  Premiums —Right  to  Redeem. — Where  a  debtor  and  his  surety  gave  a 
bond  to  secure  the  payment  by  instalments  of  a  debt  and  the  premiums  on  a 
policy  insuring  the  debtor's  life  in  the  creditor's  name,  as  collateral  security,  it 
was  held  that  the  surety  had  not  abandoned  the  policy  by  failing  for  a  time  to 
pay  the  premiums,  but  that  he  could  redeem  from  the  creditor  upon  repayment 
of  the  premiums  advanced.9 

(c)  Employer  and  Employee — Clerk  under  Contract  of  Employment — It  was  held,  in  a  lead- 
ing English  case,  that  a  bank  clerk,  whose  contract  of  employment  extended 

1.  Scotch  Cases. —  Forrester  v.  Robson,  2  official  bond,  and  the  sureties  had  never  been 
Ct.  Sess.  Cas.  (4th  ser.)  755.  See  also  Adam  called  upon  for  payment,  Scott  had  no  in- 
v.  Aberdeen  Assur.Co.,  10  Ct.  Sess.  Cas.  (2d  '  surable  interest  in  the  life  of  Dickson.  This 
ser.)  722;  Lindsay  v.  Barmcotte,  23  Scot.  Jur.  was  a  mistake.  The  insurable  interest  is  that 
315;  Queensbury  v.  Scotland  Union  Ins.  Co.,  which  existed  at  the  time  the  insurance  was 
1  Ct.  Sess.  Cas.  (2d  ser.)  1203.  effected,  not  that  which  may  exist  at  the  time  of 

2.  Hodge  v.  Ellis,  76  Ga.  272.  The  amount  the  death  of  the  assured.  *  *  *  Applying  these 
named  was  two  thousand  five  hundred  dollars.  principles  to  the  case  in  hand,  when  Mr.  Scott 
The  Supreme  Court  permitted  the  retention  became  Dickson's  bail  on  his  official  bond,  he 
of  one  thousand  dollars,  though  the  lower  had  an  interest  in  his  life  which  he  could  have 
court  had  allowed  only  a  trifle  more  than  protected  by  taking  out  a  policy  directly 
three  hundred  dollars.  thereon.    That  he  was  never  called  upon  for 

3.  Stokes  v.  Coffey,  S  Bush  (Ky.)  533.  payment  upon  this  bond,  is  not  to  the  purpose  ; 

4.  Bequest  to  Creditor. — Stoelker  :•.  Thorn-  he  might  have  been;  he  was  liable  for  any 
ton,  88  Ala.  241 ;  Catholic  Knights  v.  Kuhn,  breach  of  it,  and  this  liability  constituted  an 
91  Tenn.  214.  interest  in  the  life  of  Dickson,  and  this  inter- 

5.  Stoelker  v.  Thornton,  88  Ala. 241  ;  Worth-  est  existed  at  the  time  of  the  alleged  assign- 
ington  v.  Curtis,  1  Ch.  Div.  419.  ment  of  the  policy." 

6.  Surety's  Interest  in  Life  of  Principal. — Scott  7.  Brandford  v.  Saunders,  25  W\  R.  650. 
v.  Dickson,  108  Pa.  St.  6,  where  Paxson,  J.,  8.  Lea  -'.  Hinton,  5  De  G.  M.  &  G.  823. 
observe.-; :  "  It  appears  to  have  been  assumed  9.  Drysdale  v.  Piggott,  8  De  G.  M.  &  G 
that  because  there  had  been  no  breach  of  the  546. 
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over  a  number  of  years,  had  an  insurable  interest  in  the  life  of  the  managing- 
partner  of  the  bank  in  which  the -beneficiary  was  employed.1 

Manager  of  Theatre,  and  Actor. — And  the  manager  of  a  theatre  has  been  declared 
to  have  an  insurable  interest  in  the  life  of  an  actor  whom  he  has  engaged.2 

Master  and  Servant. — So  there  is  a  dictum  in  New  York  to  the  effect  that  a 
master  has  an  insurable  interest  in  the  life  of  his  servant.3  In  North  Carolina 
an  action  was  brought  on  a  policy  of  insurance  on  the  life  of  a  slave,  and,  though 
recovery  was  denied  on  other  grounds,  no  question  seems  to  have  been  raised 
as  to  the  insurable  interest  of  the  master.4 

Employers'  Liability  Insurance. — The  rule  that  an  employer  has  an  insurable 
interest  in  the  life  of  his  employee  forms  the  basis  of  a  new  and  what  promises 
to  be  a  most  important  development  of  insurance  law.  Upon  the  principle 
that  an  employer  has  a  direct  pecuniary  interest  in  the  safety  of  his  employees, 
he  is  entitled  to  take  out,  and  recover  upon,  policies  insuring  him  against  the 
occurrence  of  injuries  to  them.5 

Accrual  of  Liability. — Such  a  policy  is  not  a  mere  contract  of  indemnity;6  and 
it  is  therefore  not  necessary  that  the  insured  shall  have  discharged  the  liability 
from  which  the  contract  protects  him,  in  order  that  he  may  have  the  right  of 
action  thereon.7    Accordingly,  it  has  been  held  that  the  mere  accrual  of  a 


1.  Employee's  Interest  in  Employer's  Life  — 
Contract  of  Employment. — Ilebdon  v.  West,  3 
B.  &  S.  579,  113  E.  C.  L.  579,  where  the  court, 
far  Wightrfian,  J.,  says  :  "  With  respect  to  the 
insurable  interest  of  the  plaintiff,  it  was 
determined  in  the  case  of  Halford  v.  Kymer, 
10  B.  &  C.  724,  21  E.  C.  L.  155,  that  unless  the 
insured  have  a  pecuniary  interest  in  the  life  in- 
sured the  policy  is  void  by  the  14  Geo.  III.,  c. 
48,  §  1.  In  the  present  case  it  was  contended 
for  the  plaintiff  that  he  had  two  kinds  of  in- 
surable interest  in  the  life  of  Pedder;  one,  on 
the  ground  of  a  promise  that  Pedder  had 
made  to  him  that  he  (Pedder)  would  not  en- 
force the  payment  of  any  debt  that  the  plain- 
tiff might  owe  him  during  his  (Pedder's)  life- 
time; and  the  other,  on  the  ground  that  the 
plaintiff  was  in  the  employ  of  Pedder  at  a 
salary  of  six  hundred  pounds  a  year,  under  an 
agreement  that  the  engagement  should  last 
for  seven  years.  We  do  not  think  that  the 
first  kind  of  interest  in  the  life  of  Pedder, 
namely,  that  he  had  said  that  he  would  not 
enforce  payment  of  debts  due  to  him  from  the 
plaintiff  during  his  (Pedder's)  life,  without 
any  consideration  or  any  circumstance  to 
make  such  a  promise  in  any  way  binding,  can 
be  considered  as  a  pecuniar)-,  or,  indeed,  an 
appreciable  interest  in  the  life  of  Pedder.  The 
other  kind  of  interest,  namely,  that  which 
arises  from  the  engagement  by  Pedder  to  em- 
ploy the  plaintiff  for  seven  years,  at  a  salary 
of  six  hundred  pounds  a  year,  may,  we  think, 
be  considered  as  a  pecuniary  interest  in  the  life 
of  Pedder,  to  the  extent  at  least  of  as  much  of 
the  period  of  seven  years  as  would  remain  at 
the  time  the  policy  was  effected,  which  ap- 
pears to  have  been  about  five  years.  This,  at 
the  rate  of  six  hundred  pounds  per  annum, 
would  give  the  plaintiff  a  pecuniary  interest 
in  the  life  of  Pedder  to  the  amount  of  three 
thousand  pounds,  which  would  be  sufficient 
to  sustain  the  present  policy,  which  is  for 
two  thousand  five  hundred  only." 

2.  Biddle  on  Insurance,  p.  186,  citing  22 
Lond.  Law  Mag.  N.  S.  347. 
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3.  Master's  Interest  in  Life  of  Servant. — "  So 

I  apprehend  a  master,  having  a  legal  title  to 
the  labor  of  his  servant  for  a  term  of  years, 
has  an  insurable  interest  in  the  life  of  such 
servant;  and,  within  the  exception  in  our  stat- 
ute, the  insurance  may  be  made  for  the  mas- 
ter's indemnity  against  the  loss  of  his  services 
by  his  death."  Miller  v.  Eagle  L.,  etc.,  Ins. 
Co.,  2  E.  D.  Smith  (N.  Y.)  292.  See  Summers 
v.  U.  S.  Insurance  Co.,  13  La.  Ann.  504;  Em- 
ployers' Liability  Assur.  Corp.  v.  Merrill,  155 
Mass.  404. 

4.  Woodfin  v.  Asheville  Mut.  Ins.  Co.,  6 
Jones  Law  (N.  Car.)  558. 

5.  Employer's  Liability  Insurance. — Employ- 
ers' Liability  Assur.  Corp.  v.  Merrill,  155 
Mass.  404,  where  the  court  says  :  "  It  is  plain 
that  each  of  these  policies  is  a  contract  of 
insurance,  and  that  in  each  the  assured  has  an 
insurable  interest  in  the  safety  of  those  whose 
accidental  personal  injury  is  made  the  founda- 
tion of  his  claim^to  indemnity.  The  happening 
of  such  an  accident  will  be  of  disadvantage 
to  the  assured,  and  will  subject  him  to  direct 
pecuniary  loss,  for  which  such  policies  afford 
him  a  useful  and  desirable  means  of  indem- 
nity. Although  but  recently  devised,  the)-  are 
evidently  consistent  with  the  general  policy 
of  our  insurance  legislation,  and  ought  not  to 
be  held  unauthorized  unless  such  appears  to 
be  the  clear  intent  of  the  legislature." 

6.  Not  Mere  Contract  of  Indemnity. — Ameri- 
can Employers'  Liability  Ins.  Co.  v.  Fordyce 
(Ark.  1896),  36  S.  W.  Rep.  1051 ;  Anoka  Lum- 
ber Co.  v.  Fidelity,  etc.,  Co.  (Minn.  1895),  65 
N.  W.  Rep.  353.  See,  however,  Hoven  v.  Em- 
ployers' Liabilitv  Assur.  Corp.  (Wis.  1896), 
67  N.  W.  Rep.  46. 

7.  Accrual  of  Liability — Arkansas. — Ameri- 
can Employers'  Liability  Ins.  Co.  v.  Fi  rdy< 
(Ark.  1896),  36  S.  W.  Rep.  1051. 

Maryland. — American  Casualty  Ins.  Com- 
pany's Case,  82  Md.  535. 

Minnesota. — Anoka  Lumber  Co.  r.  Fidel- 
ity, etc.,  Co.  (Minn.  1895),  65  N.  W.  Rep. 
353- 
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cause  cf  action  against  the  insured  within  the  terms  of  the  policy  would 
entitle  the  latter  to  sue,1  and  it  is  not  necessary  that  the  amount  of  the 
insured's  liability  should  be  either  fixed  or  ascertainable.2 

Scope  of  the  Contract. — A  policy  of  this  kind,  insuring  a  street  railway  company 
from  liability  on  account  of  injuries  caused  by  appliances  used  in  its  business, 
was  held  not  to  cover  an  injury  sustained  by  the  overturning  of  a  sleigh;3  and, 
under  a  policy  insuring  ice  dealers,  the  insurers  were  held  not  liable  for  injuries 
to  employees  caused  by  the  fall  of  an  ice  house.4  But  where  a  policy  covered 
"operations  connected  with  the  business  of  iron  and  steel  works,"  an  injury 
received  by  an  employee  by  reason  of,  but  not  while  engaged  in,  the  construc- 
tion of  a  building  for  the  employer,  was  held  not  to  be  within  its  terms.5 

(d)  Partnership. — One  partner  has  an  insurable  interest  in  the  life  of  a 
copartner.0 

Illustrations. — So,  where  a  partnership  was  formed  by  three  persons,  two  of 
them  furnishing  the  cash  capital  and  the  third  contributing  only  his  skill  and 
experience,  it  was  held  that  the  two  former  had  an  insurable  interest  in  the  life 
of  the  latter.7  And  where  a  company,  formed  for  the  purpose  of  working 
mines,  consisted  partly  of  active  members,  who  were  to  do  the  manual  work, 
and  partly  of  shareholding  members,  who  were  to  furnish  substitutes  for  labor, 
and  all  were  to  share  in  the  profits  of  the  enterprise,  a  shareholding  member 
was  held  to  have  an  insurable  interest  in  the  life  of  a  substitute.8    In  a  Scotch 


Wisconsin. — Hoven  v.  Employers'  Liability 
Assur.  Corp.  (Wis.  1896),  67  N.  W.  Rep.  46. 

1.  Anoka  Lumber  Co.  v.  Fidelity,  etc.,  Co., 
(Minn.  1895),  65  N.  W.  Rep.  353. 

2.  American  Casualty  Ins.  Company's  Case, 
82  Md.  535- 

3.  Phillipsburg  Horse  Car  Co.  v.  Fidelity, 
etc.,  Co.,  160  Pa.  St.  350. 

4.  People's  Ice  Co.  v.  Employers'  Liability 
Assur.  Corp.,  161  Mass.  122. 

6.  Hoven  v.  Employers'  Liability  Assur. 
Corp.  (Wis.  1896),  67  N.  W.  Rep.  46. 

6.  Partners. — Connecticut  Mut.  L.  Ins.  Co. 
v.  Luchs,  108  U.  S.  498,  where  Field,  J.,  in  de- 
livering the  opinion,  says:  "  Certainly  Luchs 
had  a  pecuniary  interest  in  the  life  of  Dillen- 
berg  on  two  grounds :  because  he  was  his 
creditor  and  because  he  was  his  partner.  The 
continuance  of  the  partnership,  and,  of  course, 
a  continuance  of  Dillenberg's  life,  furnished  a 
reasonable  expectation  of  advantage  to  him- 
self. It  was  in  the  expectation  of  such  ad- 
vantage that  the  partnership  was  formed,  and, 
of  course,  for  the  like  expectation,  was  con- 
tinued." See  also  New  York  Mut.  L.  Ins.  Co. 
v.  Armstrong,  117  U.  S.  598;  Cheeves  v.  An- 
ders, 87  Tex.  287. 

7.  Valton  v.  National  Loan  Fund  L.  Assur. 
Soc,  22  Barb.  (N.  Y.)  9,  reversed  upon  other 
points,  20  N.  Y.  32. 

8.  Active  Members  and  Shareholding  Members. 
— Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Johnson,  24 
N.  J.  L.  576.  The  facts  and  law  applicable 
thereto  are  thus  discussed  in  the  opinion : 
"  The  declaration  also  avers  that  the  nature 
of  the  plaintiff's  interest  in  the  life  of  Van 
Middlesworth  was  stated  to  the  agents  of  the 
company,  and  the  bill  of  exceptions  shows 
that  this  averment  was  sustained  by  the  proof. 
His  interest  was  this  :  Van  Middlesworth  and 
the  plaintiff,  together  with  certain  other  per- 
sons, had  entered  into  an  association  called 
The  New  Brunswick  and  California  Mining 


and  Trading  Company,  the  capital  stock  of 
which  consisted  of  forty-five  shares  of  six 
hundred  dollars  each.  The  members  were 
partly  shareholding  members  and  partly  ac- 
tive members,  the  shareholders  being  required 
to  furnish  a  substitute  to  proceed  to  the  mines 
of  the  company.  The  plaintiff  owned  one 
share,  advanced  six  hundred  dollars  of  cap- 
ital, and  procured  Van  Middlesworth  to  go 
out  as  his  substitute,  which  he  did,  and  acted 
as  his  agent  and  substitute,  and,  the  assets  of 
the  company  having  been  divided  in  Califor- 
nia before  his  death,  he  received  the  plaintiff's 
share,  dying  before  he  had  returned  and  paid 
over  the  same.  By  one  of  the  articles  of  the 
association,  all  treasures  and  all  the  pro- 
ceeds of  the  labor  of  each  member,  and  all 
profits,  were  to  go  into  the  general  fund  for 
the  benefit  of  the  whole.  On  behalf  of  the 
plaintiffs  in  error,  it  was  insisted  that  the  con- 
tract of  insurance  is  simply  a  contract  of  in- 
demnity, and  that  the  plaintiff  below,  having 
failed  to  show  an  interest  in  the  life  of  Van 
Middlesworth  to  the  extent  of  five  hundred 
dollars,  was  not  entitled  to  recover  that 
sum,  and  that  the  judge  erred  in  not  so  charg- 
ing. Our  first  inquiry  therefore  must  be  as 
to  the  nature  of  the  contract  itself.  *  *  *  In 
the  present  case,  Johnson  had  a  direct  interest 
in  the  life  of  his  substitute,  whose  earnings 
were  to  constitute  a  part  of  the  joint  funds,  of 
which  he  was  entitled  to  his  share,  an  interest 
fully  equivalent  to  the  interest  of  a  wife  in  the 
life  of  her  husband,  of  a  child  in  that  of  a 
parent,  or  a  sister  in  that  of  a  brother.  And 
at  Van  Middlesworth's  death,  although  prior 
to  that  time  the  company  had  been  Virtually 
dissolved,  he  had  an  interest  inhim  as  his  cred- 
itor to  the  extent  of  his  share  of  the  assets  in 
his  hands."  See,  for  cases  similar  in  facts, 
Bevin  v.  Connecticut  Mut.  L.  Ins.  Co.,  23 
Conn.  244;  Morrell  v.  Trenton  Mut.  L.,  etc., 
Ins.  Co.,  10  Cush.  (Mass.)  282;  Hoyt  v.  New 
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case  1  the  proceeds  of  a  policy,  taken  out  by  two  trading  companies  on  the  life 
of  .1  common  partner,  and  pledged  to  the  insurance  company  to  secure  advances 
by  it,  were  held  to  belong  entirely  to  the  pledgee. 

The  Wife  of  a  Partner  has,  however,  no  such  interest  in  the  life  of  the  insured  as 
entitles  her  to  be  the  beneficiary.2  But  where  an  endowment  policy  on  the 
life  of  one  partner  was  made  payable  to  a  trustee  for  the  wife  of  a  copartner, 
in  consideration  for  the  relinquishment  of  her  dower  interest  in  land  which  the 
insured  purchased  and  contributed  as  his  share  of  the  partnership  stock, 
recovery  on  such  policy  by  the  trustee  was  permitted.3 

When  Partnership  Relation  must  Exist. — In  Texas  the  partnership  relation  must 
exist  at  the  time  of  the  attempted  enforcement  of  the  policy  in  order  to  afford 
a  sufficient  basis  for  an  insurable  interest.4 

(e)  Landlord  and  Tenant. — A  tenant  has  been  held  to  have  an  insurable  interest 
in  the  life  of  his  landlord,  where  the  latter  had  only  a  life  interest  in  the  prem- 
ises, and  recovery  was  permitted  for  the  full  face  of  the  policy,  notwithstanding 
the  expiration  of  the  lease.6 

(f)  Assignee  in  Bankruptcy,  and  Bankrupt. — An  assignee  in  bankruptcy,  at  least 

after  his  discharge,  has  no  insurable  interest  in  the  life  of  the  bankrupt.6 


York  L.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440;  Mil- 
ler v.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D.  Smith 
(N.  Y.)  268. 

1.  Forrester  v.  Robson,  2  Ct.  Sess.  Cas. 
(4th  ser.)  755. 

2.  Wife  of  Partner. — Metropolitan  L.  Ins.  Co. 
-•.  O'Brien,  92  Mich.  584,  Long,  J.,  for  the 
court,  saying:  "  The  beneficiary  named  must, 
by  clause  5,  be  a  relative  by  blood  or  mar- 
riage, or  in  a  position  to  expect  some  benefit 
or  advantage  from  the  continuance  of  the  life 
of  the  insured,  or  the  contract  is  a  wagering 
one,  and  void  on  the  ground  of  public  policy. 
Michigan  Mut.  Ben.  Assoc.  v.  Rolfe,  76  Mich. 
151 ;  Mutual  Ben.  Assoc.  v.  Hoyt,  46  Mich. 
477.  By  the  terms  of  the  certificate  attempt- 
ing to  nominate  Mrs.  O'Brien  as  the  benefi- 
ciary, it  appears  that  she  did  not  sustain 
such  a  relation  to  the  insured  as  to  entitle 
her  to  be  named  as  the  beneficiary.  She  is 
therein  described  as  the  wife  of  the  partner 
of  the  insured.  She  was  not  therefore  en- 
titled to  hold  under  the  nomination  as  bene- 
ficiary." 

3.  Evers  v.  Life  Assoc.,  59  Mo.  429. 

4.  Cheeves  v.  Anders,  87  Tex.  287. 

5.  Landlord  and  Tenant. — Sides  v.  Knicker- 
bockerL.  Ins.  Co.,  16  Fed.  Rep. 650,  citing  and 
commenting  upon  Law  v.  London  Indisputable 
L.  Policy  Co.,  1  Kay  &  J.  223,  1  Jur.  N.  S.  178. 
Hammond,  J.,  in  ruling  on  the  motion  for  a 
new  trial  in  the  case  first  cited,  says:  "The 
court  is  now  satisfied  that  it  should  have 
charged  the  jury,  on  the  facts  of  this  case,  to 
find  a  verdict  for  the  plaintiff  for  the  amount 
of  the  policy,  less  the  deferred  premium  notes, 
and  this  without  regard  to  the  value  of  the 
leasehold,  either  at  the  date  of  the  policy  or 
the  death  of  the  life  assured.  Recognizing 
the  immense  difference  between  that  immeas- 
urable and  enduring  insurable  interest  which 
a  wife  or  child  may  have  in  the  life  assured, 
and  (hat  computable  interest  of  a  creditor,  or 
other  like  stranger,  the  court  hesitated  at  the 
trial  to  apply  to  this  case  the  principle  in  its 
fullest  extent  of  the  case  of  the  Connecticut 
Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  and 


took  the  most  favorable  view  of  the  law  that 
was  possible  for  the  defendant  company.  But 
it  was  an  error  of  which  the  defendant  cannot 
complain ;  and  since,  on  the  proof,  the  jury 
found  the  value  of  the  leasehold  at  the  date  of 
the  policy  to  have  been  as  much  or  more  than 
the  two  thousand  dollars  called  for  by  the 
policy,  it  was  an  immaterial  error  to  the  plain- 
tiff. If,  however,  the  jury  had  found  the 
leasehold  of  less  value,  thereby  reducing  the 
plaintiff's  recovery,  I  should,  in  the  view  now 
taken  of  the  law,  grant  the  plaintiff  a  new 
trial." 

6.  Assignee  in  Bankruptcy,  and  Bankrupt — 
Discharge. — In  re  McKinney,  15  Fed.  Rep. 
535,  where  Brown,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  "Not  only  was  the 
executory  part  of  this  policy,  t.  e.,  everything 
beyond  its  surrender  value,  not  assets  of  the 
bankrupt,  but  the  assignee  in  bankruptcy  had 
no  such  insurable  interest  in  the  life  of  the 
bankrupt  as  rendered  him  an  assignee  legally 
capable  of  continuing  the  policy  for  his  own 
benefit,  and  ultimately  recovering  the  whole 
amount  under  it.  An  assignee  in  bankruptcy 
has  no  interest,  that  I  can  perceive,  in  the 
continuance  of  the  bankrupt's  life;  at  least, 
after  his  discharge  in  bankruptcy.  The  bank- 
rupt's debts,  so  far  as  he  is  concerned,  are 
canceled  by  the  discharge.  As  the  repre- 
sentative of  creditors,  the  assignee  can  take 
nothing  by  the  future  earnings  or  acquisitions 
of  the  bankrupt,  and  has  no  pecuniary  interest 
dependent  upon  whether  the  bankrupt  lives 
or  dies.  *  *  *  The  condition  in  the  policy 
that  a  transfer  '  shall  not  be  valid  without  the 
consent  of  the  company,'  is  another  impedi- 
ment. The  company  is  directly  interested  in 
preventing  any  assignment  to  persons  whose 
only  pecuniary  interest  is  in  the  speed}'  death 
of  the  assured ;  and  any  assignment,  it  is 
further  provided,  shall  be  subject  to  proof  of 
interest.  Both  of  these  provisions  are  ob- 
viously valid  conditions,  and  would  limit  the 
assignee's  recovery  in  any  event  to  the  sur- 
render value  and  any  premiums  subsequently 
paid  to  protect  it."' 
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(g)  Other  Contractual  Relations. — Parties  who  contracted  with  a  beneficial  order 
to  provide  sustenance,  medical  attendance,  and  burial  for  a  member  of  such 
order  who  was  a  charge  upon  it,  were  declared  to  have  "  an  indisputable  inter- 
est "  in  such  member's  life,  and  recovery  was  permitted  to  the  full  amount  of 
the  certificate  in  which  they  were  named  as  beneficiaries.1  A  curious  contract 
was  construed  in  a  recent  Minnesota  case,  where  a  mortgagee  took  out  a  policy 
on  the  life  of  the  mortgagor,  who  was  required  to  pay  the  premiums  as  a  part 
of  the  consideration  for  the  loan,  and  where,  though  the  transaction  was  held 
usurious,  there  was  no  intimation  of  want  of  insurable  interest.2 

e.  Effect  of  Designating  Beneficiary  without  Insurable  Inter- 
est.— Even  where  the  requirement  that  the  beneficiary  must  have  an  insurable 
interest  is  strictly  applied,  the  failure  to  observe  it  will  not  work  a  forfeiture 
of  the  policy.3  In  such  cases  recovery  will  generally  be  permitted  as  if  there 
had  been  no  designation.4 

Beneficiary  as  Trustee.— If  the  proceeds  of  the  policy  have  been  actually  paid 
to  the  beneficiary  he  will  be  treated  as  a  trustee  for  the  benefit  of  the  one 
legally  entitled  thereto.5 

Judgment  Rendered  in  Beneficiary's  Favor — Estoppel. — And  the  latter  is  not  estopped 
from  asserting  a  claim  to  the  insurance  money  by  the  rendition  of  a  judgment, 
in  an  action  to  which  he  was  not  a  party,  in  the  beneficiary's  favor.0 

Who  may  Raise  the  objection. — In  Indiana  it  seems  to  have  been  declared  that 
the  insurer,  having  contracted  to  pay  the  proceeds  to  the  beneficiary,  could 
not  subsequently  question  his  right  to  receive  them.7  And  in  Texas  it  was 
recently  declared  that  the  want  of  insurable  interest  could  not  be  urged  by  the 
insurer  as  a  defense  to  a  suit  by  the  beneficiary.8    So  in  Illinois,  where  the 


1.  McArthur  v.  Chase  (Pa.  1887),  6  Cent. 
Rep.  596. 

2.  Missouri,  etc.,  Trust  Co.  v.  McLachlan, 
59  Minn.  468.  The  court  observes:  "We 
had  supposed  that  in  the  course  of  our  pro- 
fessional and  judicial  experience  we  had  met 
with  about  all  the  forms  of  contract  which 
have  been  devised  by  the  ingenuity  of  mod- 
ern associations  of  this  and  similar  kinds,  but 
this  one  is  entirely  novel  to  us.  It  is  cer- 
tainly unique,  and,  after  a  careful  study  of  all 
its  provisions,  it  seems  clear  to  us  that  it  must 
have  been  contrived  for  the  purpose  of  evad- 
ing either  the  insurance  laws  or  the  usury 
laws,  or  both,  of  this  state;  but  we  shall  take 
plaintiff  at  its  word,  and  assume,  without  de- 
ciding, that  it  is  not  a  life-insurance  contract, 
and  hence  that  the  laws  of  this  state  prohib- 
itingand  declaring  invalid  such  contracts  made 
by  a  foreign  insurance  company  which  has  not 
complied  with  our  statutes,  are  inapplicable." 

3.  Beneficiary  without  Insurable  Interest — No 
Forfeiture  of  Policy — Illinois. — Parke  v.  Welch, 
33  111.  App.  188. 

Kentucky. —  Coudell  t' 
1895),  29  S.  W.  Rep.  614. 

Texas. — Mutual  L.  Ins. 
Tex.  Civ.  App.  45. 

4.  Parke  v.  Welch,  33  111.  App.  188;  Cou- 
dell v.  Woodward  (Ky.  1895),  29  S.  W.  Rep. 
614;  Weigelman  v.  Bronger,  96  Ky.  132; 
Rindge  v.  New  England  Mut.  Aid.  Soc,  146 
Mass.  286;  Britton  v.  Supreme  Council,  etc., 
46  N.  J.  Eq.  109;  Mutual  L.  Ins.  Co.  v.  Blodg- 
ett, 8  Tex.  Civ.  App.  41;;  Mayher  v.  Man- 
hattan L.  Ins.  Co.,  87  Tex.  J69. 

6.  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex. 
•Civ.  App.  45. 


Woodward  (Ky. 
Co.  v.  Blodgett,  8 


6.  Weigelman  v.  Bronger,  96  Ky.  132. 

7.  By  Whom  Objection  of  Want  of  interest  may 
be  Made. — Provident  L.  Ins.,  etc.,  Co.  v.  Baum, 
29  Ind.  236,  where  the  court  says  :  "  The  pol- 
icy in  terms  declares  that  the  company  insure 
Americus  Baum  against  loss  of  life,  in  the 
sum  of  three  thousand  dollars.  It  cannot  be 
questioned  that  a  person  has  an  insurable 
interest  in  his  own  life,  and  that  he  may  effect 
such  insurance,  and  appoint  any  one  to  receive 
the  money  in  case  of  his  death  during  the 
existence  of  such  policy.  It  is  not  for  the 
insurance  company,  after  executing  such  a 
contract  and  agreeing  to  the  appointment  so 
made,  to  question  the  right  of  such  appointee 
to  maintain  the  action.  If  there  should  be 
any  controversy  as  to  the  distribution  among 
the  heirs  of  the  deceased  of  the  sum  so  con- 
tracted to  be  paid,  it  does  not  concern  the 
insurers.  The  appellant  contracted  with  the 
insured  to  pay  the  money  to  the  appellee,  and, 
upon  such  payment  being  made,  it  will  be 
discharged  from  all  responsibility.  So  far  as 
the  insurance  company  is  interested,  the  con- 
tract is  effective  as  an  appointment  of  the 
appellee  to  receive  the  sum  insured." 

8.  Pacific  Mut.  L.  Ins.  Co.  v.  Williams,  79 
Tex.  633,  the  court  saying:  "The  question 
thus  raised  is  not  one  of  ultimate  right  to  the 
money  to  be  recovered,  but  of  right  of  appel- 
lee to  maintain  this  action;  and  it  has  been 
held  in  many  cases  under  policies  like  that 
involved  in  this  case,  that  the  person  named 
by  the  assured  and  insurer  in  the  policy  as 
the  person  to  whom  the  sum  secured  by  the 
policy  shall  be  paid  may  maintain  an  action 
on  the  policy  without  reference  to  the  interest 
of  such  person  in  the  life  of  the  assured." 
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insurer  had  contracted  ostensibly  with  the  insured,  but  really  with  the  bene, 
fu  iary,  it  was  said  that  as  a  mere  question  of  pleading  the  company  could  not 
be  heard  to  allege  that  the  transaction  was  really  one  with  the  beneficiary 
alone  who  was  without  insurable  interest.1  In  a  later  Illinois  case,  how- 
ever, it  is  declared  that  no  one  but  the  insurer  can  raise  the  question  of 
want  of  insurable  interest,  and  that  it  is  not  available  to  the  heirs  of  the 
insured.2 

/.  PROOF  OF  INTEREST. — The  burden  of  proving  an  insurable  interest 
ordinarily  rests  upon  the  party  claiming  the  benefit  thereof;3  and  where  a 
creditor  claims  such  an  interest,  it  must  be  clearly  and  explicitly  established;4 
but  in  an  action  by  a  husband  against  the  executor  of  an  assignee  of  his  wife's 
policy,  to  recover  back  the  proceeds  thereof,  on  the  ground  that  the  assignee 
was  without  an  insurable  interest,  the  court  held  that  slight  evidence  would  be 
sufficient  to  shift  the  burden  of  proof  upon  the  defendant.5  And  where  the 
insurer  had  paid  the  money  to  the  assignee,  and,  in  an  action  to  recover  the 
same  from  him,  the  insured's  administrator  showed  that  the  assignee  was  not  a 
relative  of  the  insured,  it  was  nevertheless  held  that  the  burden  rested  upon 
the  plaintiff  to  prove  that  the  defendant  was  not  a  creditor.6 

g.  Qualifications  of  the  Doctrine — (i)  In  General. — The  doctrine  of 
the  necessity  of  an  insurable  interest,  in  order  to  entitle  one  to  become  the 
beneficiary  of  a  life  policy,  while  announced  with  great  frequency  in  some 
quarters,  is  nevertheless  even  there  subject  to  important  qualifications  which 
impair,  if  they  do  not  practically  destroy,  its  force.7  Thus  even  in  Pennsyl- 
vania, where  the  rule  is  firmly  established,  it  has  nevertheless  been  held  that 
the  want  of  insurable  interest  could  not  be  set  up  successfully  by  the  insurer 
against  the  administrator  of  the  insured.8  There  are,  moreover,  two  great 
exceptions  to  the  rule,  which  often  render  the  latter  of  little  practical  import- 
ance. They  are,  first,  the  rule  is  inapplicable  to  contracts  directly  between  the 
insurer  and  the  insured;  and  second, 'the  insurable  interest  of  the  beneficiary, 
having  once  attached,  need  not  as  a  rule  be  continuous.  These  exceptions 
will  now  be  discussed. 

1.  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80 
HI-  35- 

2.  Johnson  v.  Van  Epps,  no  111.  551. 

3.  Burden  of  Proof. — Singleton  v.  St.  Louis 
Mut.  Ins.  Co.,  66  Mo.  63. 

4.  Crotty  v.  Union  Mut.  L.  Ins.  Co.,  144  U. 
S.  621,  where  it  is  said:  "The  indebtedness 
of  O'Brien  to  plaintiff,  if  any  existed,  was  a 
matter  peculiarly  within  the  knowledge  of 
plaintiff,  and,  if  that  indebtedness  is  an  essen- 
tial factor  in  his  right  to  recover,  justice  re- 
quires that  he  should,  by  affirmative  testimony, 
establish  both  the  fact  and  the  amount." 

6.  Vanormer  v.  Hornberger,  142  Pa.  St.  575, 
the  court  saying:  "  It  was  proved  upon  the 
trial  that  Dr.  Backus  was  not  a  relative  of  the 
assured,  and  there  was  some  proof  that  he  had 
no  insurable  interest ;  in  other  words,  that  he 
was  not  a  creditor.  As  the  assured  was  dead, 
and  the  money  paid  over  by  the  company  to 
Dr.  Backus,  it  may  be  conceded  the  burden 
was  upon  the  plaintiff  to  show  that  Backus  had 
no  interest.  This,  however,  requires  the  plain- 
tiff to  prove  a  negative,  and  slight  evidence 
will  throw  the  onus  upon  the  defendant.  If  he 
was  in  point  of  fact  a  creditor  of  Mrs.  Vanor- 
mer, or  of  her  husband,  the  proof  was  pecul- 
iarly within  his  power,  and  he  could  easily 
have  produced  it."  See  also,  as  to  proof  of 
interest,  McHale  v.  McDonnell,  175  Pa.  St. 
632. 
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6.  Lenig  v.  Eisenhart,  127  Pa.  St.  59,  the 
court  saying:  "The  plaintiff  proved  that 
Eisenhart  was  not  a  relative  of  Jacob  H. 
Lenig,  the  assured,  and,  if  he  had  also  proved 
that  Eisenhart  was  not  a  creditor  of  Lenig,  he 
would  have  had  a  stronger  case.  The  plain- 
tiff contended,  however,  that  the  burden  was 
upon  the  defendant  to  prove  that  he  was  a 
creditor  of  Lenig.  We  do  not  think  so.  The 
policy  of  insurance  had  been  formally  assigned 
to  Eisenhart,  and  the  company  had  paid  him 
the  money.  He  was  frima  facie  entitled  to 
retain  it.  The  transaction  upon  its  face  was 
regular  and  legitimate.  What  occasion  had 
the  defendant,  with  the  money  in  his  pockets, 
to  prove  anything  until  his  right  to  retain  it 
had  been  impeached  by  evidence?  It  must  be 
remembered  that  this  was  not  a  suit  against 
the  company  to  recover  upon  the  policy,  but 
a  suit  by  the  administrators  of  the  assured  to 
recover  the  money  from  one  to  whom  the 
company  had  voluntarily  paid  it,  thus  recog- 
nizing his  right  to  receive  it." 

7.  This  will  appear  in  considering  the  im- 
portant exception  now  about  to  be  stated.  In 
the  great  majority  of  instances  the  insured 
now  pays  the  premiums,  and  hence  the  excep- 
tion to  the  general  doctrine  is  the  prevailing 
rule  in  practice. 

8.  Brennan  v.  Prudential  Ins.  Co. ,  148  Pa. 
St.  199. 
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(2)  Generally  Inapplicable  to  Contracts  between  Insurer  and  Insured. — 
Reasoning  from  the  premise  that  one  may  insure  his  own  life  and  make 
the  avails  payable  to  himself,1  these  courts  have  evolved  the  now  almost 
universal  exception  to  the  general  doctrine,  that  where  the  attitude  of  the 
parties  is  the  reverse  of  what  it  ordinarily  was  when  that  doctrine  arose — 
where  the  insured  contracts  directly  with  the  insurer,  paying  the  premiums 
himself— he  may  designate  as  beneficiary  one  who  is  totally  without  an 
insurable  interest  in  his  life.2 

Application  to  Mutual  Insurance. — This  qualification  is  quite  as  applicable  to 
mutual  benefit  as  to  ordinary  life  insurance,  and,  where  the  charter  and  by- 
laws of  the  society  form  no  impediment,  one  who  has  no  insurable  interest  in 
the  life  of  a  member  may  be  named  as  beneficiary.3 


1.  Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  where  the  court  observes : 
"There  is  no  doubt  that  a  man  may  effect  an 
insurance  on  his  own  life  for  the  benefit  of  a 
relative  or  friend ;  or  two  or  more  persons, 
on  their  joint  lives,  for  the  benefit  of  the  sur- 
vivor or  survivors.  The  old  tontines  were 
based  substantially  on  this  principle,  and  their 
validity  has  never  been  called  in  question. 
The  essential  thing  is  that  the  policy  shall  be 
obtained  in  good  faith,  and  not  for  the  pur- 
pose of  speculating  upon  the  hazard  of  a  life 
in  which  the  insured  has  no  interest." 

See  Lamont  v.  Grand  Lodge,  etc.,  31  Fed. 
Rep.  177;  Nye  v.  Grand  Lodge,  etc.,  9  Ind. 
App.  131.  And  see  the  cases  cited  in  succeed- 
ing notes  passim. 

2.  Not  Applicable  to  Contract  Solely  between 
Insured  and  Insurer — England. — Ashley  v. 
Ashley,  3  Sim.  149. 

Canada. — North  American  L.  Assur.  Co.  v. 
Craigen,  13  Can.  Sup.  Ct.  278;  Vezina  v. 
New  York  L.  Ins.  Co.,  6  Can.  Sup.  Ct.  30. 

Untied  States. — Robinson  v.  U.  S.  Mutual 
Acc.  Assoc.,  68  Fed.  Rep.  825;  American  Em- 
ployers' Liability  Ins.  Co.  v.  Barr,  68  Fed. 
Rep.  873;  Lamont  v.  Grand  Lodge,  etc.,  31 
Fed.  Rep.  177;  Langdon  v.  Union  Mut.  L. 
Ins.  Co.,  14  Fed.  Rep.  272;  Ingersoll  v. 
Knights  of  Golden  Rule,  47  Fed.  Rep.  272. 
Compare  New  York  Mut.  L.  Ins.  Co.  7'.  Arm- 
strong, 117  U.  S.  591;  Connecticut  Mut.  L. 
Ins.  Co.  v.  Schaefer,  94  U.  S.  457. 

Connecticut. — Lemon  v.  Phoenix  Mut.  L. 
Ins.  Co.,  38  Conn.  294;  Fitzpatrick  v.  Hart- 
ford L.,  etc.,  Ins.  Co.,  56  Conn.  116. 

Illinois. — Johnson  v.  Van  Epps,  no  111. 
551,  affirming  14  111.  App.  201 ;  Bloomington 
Mut.  Ben.  Assoc.  v.  Blue,  120  111.  121. 

Indiana. — Nye  v.  Grand  Lodge,  etc. ,  9  Ind. 
App.  131;  Provident  L.  Ins.  etc.,  Co.  v. 
Baum,  29  Ind.  236;  Continental  L.  Ins.  Co. 
v.  Volger,  89  Ind.  576;  Franklin  L.  Ins.  Co. 
v.  Sefton,  S3  Ind.  382;  Amick  v.  Butler,  in 
Ind.  578;  Burton  v.  Connecticut  Mut.  L.  Ins. 

Milner  v.  Bowman,  119 


207; 


Grand  Lodge,  etc.,  70 


Co.,  119  Ind 
Ind.  448. 

Iowa. — Mitchell 
Iowa  360. 

Louisiana. — Hearing's  Succession,  26  La. 
Ann.  326. 

Maryland. — Rittler  v.  Smith,  70  Md.  261; 
Souder  v.  Home  Friendly  Soc,  72  Md.  511. 

Massachusetts. — Campbell  v.  New  England 
Mut.  L.  Ins.  Co.,  98  Mass.  381 ;    Forbes  v. 


American  Mut.  L.  Ins.  Co.,  15  Gray  (Mass.) 
249.  Compare  Shea  v.  Massachusetts  Ben. 
Assoc.,  160  Mass.  289. 

Mississippi . — Murphy  v.  Red,  64  Miss.  614. 
Missouri. — McFarland  v.  Creath,  35  Mo. 
App.  112;  Masonic  Benevolent  Assoc.  v. 
Bunch,  109  Mo.  560;  Whitmore  v.  Supreme 
Lodge,  etc.,  100  Mo.  36;  Singleton  v.  St. 
Louis  Mut.  Ins.  Co.,  66  Mo.  63;  Heusner  v. 
Mutual  L.  Ins.  Co.,  47  Mo.  App.  336. 

JVcw  Jersey. — Vivar  v.  Knights  of  Pythias, 
52  N.  J.  L.  455. 

New  Tork—  Olmsted  v.  Keyes,  85  N.  Y. 
593,  11  Ins.  L.  J.  55  ;  Sabin  t'.  Phinney,  134  N. 
Y.  423;  Massey  v.  Mutual  Relief  Soc,  102 
N.  Y.  523;  Mallory  v.  Travelers'  Ins.  Co.,  47 
N.  Y.52  ;  Rawls  v.  American  Mut.  L.  Ins.  Co., 
27  N.  Y.  282;  Tucker  v.  Mutual  Ben.  L.  Co., 
50  Hun  (N.  Y.)  50;  Baker  v.  Union  Mut. 
L.  Ins.  Co.,  43  N.  Y.  287;  Freeman  v.  Na- 
tional Ben.  Soc,  42  Hun  (N.  Y.)  252;  Sabin 
v.  Grand  Lodge,  etc.  (Supreme  Ct.),  6  N.  Y. 
St.  Rep.  151;  Valton  v.  National  Loan  Fund 
L.  Assur.  Soc,  22  Barb.  (N.  Y.)  9,  20  N.  Y.  32 ; 
Hogle  -■.  Guardian  L.  Ins.  Co.,  6  Robt.  (N. 
Y.)  567 ;  Glassev  v.  Metropolitan  L.  Ins. 
Co.,  84  Hun  (N.  Y.)  350;  Eckert  v.  Mutual 
Relief  Soc.  (Supreme  Ct. ),  2  N.  Y.  Supp.  612, 
1  Bigelow  Life  &  Acc.  Ins.  Rep.  597  (1868). 
Ohio. — See  Eckel  -•  Renner,  41  Ohio  St.  232. 
Pennsylvania. — Scott  v.  Dickson,  108  Pa. 
St.  6;  Cunningham  v.  Smith.,  70  Pa.  St.  450,  2 
Bigelow  Life  &  Acc.  Ins.  Rep.  76  (1872); 
American  L.,etc,  Ins.  Co.  v.  Robertshaw,  26 
Pa.  St.  189.  But  compare  Gilbert  v.  Moose, 
104  Pa.  St.  74. 

Rhode  Island.— See  Clark  v.  Allen,  11  R.  I. 
439,  6  Ins.  L.  J.  355. 

Vermont. — See  Fairchild  v.  North-Eastern 
Mut.  L.  Assoc.,  51  Vt.  613. 

Wisconsin. — Clark  v.  Durand,  12  Wis.  223; 
Kerman  v.  Howard,  23  Wis.  108;  Archibald 
v.  Mutual  L.  Ins.  Co.,  38  Wis.  542;  Foster  v. 
Gile,  50  Wis.  603;  Bursinger  v.  Watertown 
Bank,  67  Wis.  75. 

Many  of  the  foregoing  cases  are  authorities 
deciding  that  the  policy  is  assignable  to  one 
having  no  insurable  interest,  and  in  so  decid- 
ing they  necessarily  involve  the  doctrine  stated 
in  the  text. 

3.  Applicable  to  Fraternal  Insurance — United 
States. — Ingersoll  v.  Knights  of  Golden  Rule, 
47  Fed.  Rep.  272;  Lamont  v.  Grand  Lodge, 
etc.,  31  Fed.  Rep.  177. 

Indiana. — Milnert'.  Bowman,  119  Ind.  448. 
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Beneficiaries, 


Accident  Policies,  as  well  as  life,  are  also  governed  by  this  qualification  of  the 

doctrine  of  insurable  interest.1 

Exceptions. — In  Texas  the  rule  that  the  beneficiary  need  not  have  an  insur- 
able interest,  where  the  insured  pays  the  premiums,  does  not  appear  to  be 
recognized,  though  no  case  the  facts  of  which  have  strongly  required  its  appli- 
cation seems  to  have  come  before  the  courts  of  that  state.2  In  Michigan  a 
beneficiary  who  was  without  insurable  interest  was  denied  recovery  on  a  mutual 
benefit  certificate  maintained  by  the  member  ;3  but  the  statutory  provisions  of 
that  state  probably  required  such  a  ruling.4 

(3)  Insurable  Interest  need  Not  Be  Continuous. — And  while  the  doctrine  that 
the  beneficiary  contracting  directly  with  the  insurer  must  have  an  insurable  inter- 
est in  the  life  of  the  insured,  is  firmly  rooted  in  some  jurisdictions,  even  there 
it  is  subject  to  the  important  qualification  that  the  interest  which  the  doctrine 
requires  to  exist  need  not  be  a  continuing  one.  If  it  exists  at  the  time  the 
beneficiary's  rights  in  the  policy  accrue,  it  may  have  ceased  entirely  when  pro- 
ceedings are  instituted  to  enforce  those  rights.5 

Contrary  Rule  in  Texas. — In  Texas  alone  a  contrary  rule  seems  to  obtain.  It 
was  there  held  that  where  the  insurable  interest  of  a  partner  in  his  copartner's 
life  ceased  upon  the  firm's  dissolution,  there  could  be  no  recovery  thereafter  by 
such  partner  on  a  policy  running  to  the  firm  and  insuring  the  other's  life.6 

3.  Beneficiary  must  Be  of  the  Prescribed  Class. — The  second  great  qualification 
of  beneficiaries  is  that  where  the  charter  or  by-laws  of  the  insurer  mention  a 
certain  class  to  whom  the  policy  or  certificate  may  be  made  payable,  only  those 
belonging  to  that  class  may  become  beneficiaries.7    The  statute,  as  well  as  the 


Missouri. — Masonic  Benevolent  Assoc.  v. 
Bunch,  109  Mo.  560. 

New  Jersey. — Vivar  v.  Knights  of  Pythias, 
52  X.  J.  L.  455. 

New  York. — Sabin  v.  Phinney,  134  N.  Y. 
423;  Tucker  v.  Mutual  Ben.  L.  Co.,  50  Hun 
(N.  Y.)  54. 

See  also  Knights  of  Honor  v.  Watson,  64 
N.  H.  517. 

1.  Applicable  to  Accident  Policies. — Robinson 
v.  U.  S.  Mutual  Acc.  Assoc.,  68  Fed.  Rep. 
825;  American  Employers'  Liability  Ins.  Co. 
v.  Barrr68  Fed.  Rep.  873;  Provident  L.  Ins., 
etc.,  Co,  v.  Baum,  29  Ind.  236;  Mallory  v. 
Travellers'  Ins.  Co.,  47  N.  Y.  54. 

2.  Exception — Texas. — Knights,  etc.,  of  Hon- 
or v.  Burke  (Tex.  App.  1890),  15  S.  W.  Rep. 
45,  where,  however,  the  beneficiary  paid  a 
portion  of  the  assessments.  Mutual  L.  Ins. 
Co.  v.  Blodgett,  8  Tex.  Civ.  App.  45  ;  Mayher 
v.  Manhattan  L.  Ins.  Co.,  87  Tex.  169.  In  the 
case  last  cited  the  father  of  the  beneficiary 
paid  a  portion  of  the  premiums. 

3.  Mutual  Ben.  Assoc.  v.  Hoyt,  46  Mich. 
473- 

4.  See  supra,  this  section,  Origin  of  the 
Doctrine. 

6.  See  supra,  this  section,  Creditor'' s  Inter- 
est in  Life  of  Debtor — Divorced  Wife's 
Interest — Landlord  atid  Tenant. 

6.  Texas  Rule. — Cheeves  v.  Anders,  87  Tex. 
287,  where  the  court,  after  citing  authorities 
for  the  prevailing  rule,  observes:  "This  we 
regard  as  opposed  to  the  paramount  reason 
for  holding  such  insurance  to  be  unlawful, 
that  is,  the  danger  in  offering  an  inducement  to 
destroy  human  life.  If  the  inhibition  against 
such  transactions  be  that  they  are  considered 
A-agering  contracts,  as  appears  to  be  the  ground 


upon  which  the  decisions  cited  are  placed,  it 
is  consistent  to  hold  as  in  the  cases  quoted. 
If,  however,  the  making  of  such  agreements 
be  placed  upon  the  ground  that  it  is  against 
public  policy  for  one  to  be  interested  in  the 
death  of  another,  when  he  has  no  interest  in 
the  continuance  of  his  life,  the  decisions  can- 
not be  sustained  upon  principle.  The  want  of 
insurable  interest  is  just  as  absolute  where  it 
has  ceased  as  where  it  never  existed,  and  the 
inducement  to  destroy  the  life  insured,  for  gain, 
is  just  as  strong  in  the  one  case  as  in  the  other. 
We  cannot  disregard  the  sound  principles 
established  by  our  courts,  and  follow  a  line  of 
decisions  to  the  contrary,  however  eminent 
the  courts  or  numerous  the  cases.  We  there- 
fore hold  that  in  this  case  the  interest  which 
Cheeves  may  have  had  in  the  policy  as  partner, 
aside  from  his  interest  which  was  joint  with 
Chilton,  and  therefore  belonged  to  the  part- 
nership, ceased  at  the  dissolution  of  the  firm, 
and  will  not  sustain  his  claim  to  the  proceeds 
of  this  policy." 

7.  Beneficiary  Named  in  Certificate  must  Be  of 
Class  Prescribed  in  Statute  or  By-law — United 
States. — Masonic  Mut.  Relief  Assoc.  v.  Mc- 
Auley,  2  Mackey  (D.  C.)  70. 

Illinois. — Alexander  v.  Parker,  144  111.  355; 
Palmer  v.  Welch,  132  111.  141;  Highland  :•. 
Highland,  109  111.  366. 

Indiana. — Nye  v.  Grand  Lodge,  etc.,  9  Ind. 
App.  131. 

Ketituckv- — Kentucky  Masonic  Mut.  L. 
Ins.  Co.  v.  Miller,  13  Bush  (Ky.)  489;  Duvall 
v .  Goodson,  79  Ky.  224;  Basye  v.  Adams,  Si 
Ky.  368;  Van  Bibber  v.  Van  Bibber,  82  Ky. 
347- 

Massachusetts. — Shea  v.  Massachusetts  Ben. 
Assoc.,  160  Mass.  289;  Burns  v.  Grand  Lodge, 
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constitution  and  by-laws  of  the  company,  "enter  into  and  become  a  part  of 
the  contract  of  insurance  the  same  as  if  they  were  written  into  "  it.1 

No  Forfeiture  for  invalid  Designation. — Nevertheless  the  designation  of  one  outside 
the  prescribed  class  does  not  per  se  render  void  the  policy.2 

To  whom  insurance  Payable. — But  the  insurance  then  becomes  payable  to  those 
who  would  have  been  entitled  to  it  in  the  absence  of  any  designation.3 

Waiver  by  Company. — Moreover,  such  a  provision  in  the  laws  of  the  insurance 
society  is  for  its  benefit,  and  may  therefore  be  waivrd  by  it.4 

Special  Clause  of  Forfeiture. — Where,  however,  one  who  is  designated  as  bene- 
ficiary is  falsely  declared  to  be  of  the  prescribed  class,  the  policy  is  therebv 
avoided,  where  the  application  contains  a  clause  of  forfeiture  for  "any  untrue 
or  fraudulent  statement."5 

Ultra  vires. — A  by-law  which  authorizes  payment  to  persons  not  included 
within  the  class  of  beneficiaries  provided  by  the  charter  of  the  association  is 
ultra  vires  and  void.6 

Certificates  Issued  in  Another  State. — The  rule  requiring  beneficiaries  to  belong  to 
the  class  prescribed  in  the  statute  refers  to  the  statute  of  the  state  where  the 
society  is  domiciled,  and  if  the  certificate  is  issued  in  another  state  the  bene- 
ficiaries may  be  such  as  are  permitted  by  the  laws  of  the  society's  domicil, 
even  though  they  would  not  be  lawful  beneficiaries  in  the  foreign  state.7 

III.  Designation — 1.  Form  of  Designation — a.  Generally — intention. — In 
construing  the  designation  of  beneficiaries,  courts  generally  regard  the  form 
as  secondary  to  the  purpose  of  promoting  the  intent  of  the  parties.8 

Reforming  Certificate. — Accordingly,  where  it  is  understood  between  the  secre- 
tary of  a  mutual  benefit  association,  who  issues  a  certificate,  and  the  member 


■etc.,  153  Mass.  173;  Rindge  v.  New  England 
Mut.  Aid  Soc,  146  Mass.  286;  Marsh  v. 
American  Legion  of  Honor,  149  Mass.  515; 
Daniels  v.  Pratt,  143  Mass.  216;  Supreme 
Council,  etc.,  v.  Perry,  140  Mass.  580;  Skil- 
lings  v.  Massachusetts  Ben.  Assoc.,  146  Mass. 
217;  Elsey  v.  Odd  Fellows'  Mut.  Relief 
Assoc.,  142  Mass.  224. 

Michigan . — Michigan  Mut.  Ben.  Assoc.  v. 
Rolfe,  76  Mich.  146;  Supreme  Lodge,  etc., 
v.  Nairn,  60  Mich.  44. 

Missouri. — Keener  v.  Grand  Lodge,  etc.,  38 
Mo.  App.  543;  Fenn  v.  Lewis,  81  Mo.  259; 
Shamrock  Benevolent  Soc.  v.  Drum,  1  Mo. 
App.  320. 

Netv  Jersey- — Supreme  Council,  etc.,  v. 
Bennett,  47  N.  J.  Eq.  39;  Britton  v.  Supreme 
Council,  etc..  46  N.  J.  Eq.  102;  American 
Legion  of  Honor  v.  Smith,  45  N.  J.  Eq.  466. 

New  York. — DiMessiah  v.  Gern,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  30;  Boasberg  v.  Cro- 
nan  (Buffalo  Super.  Ct.),  9  N.  Y.  Supp.  664; 
Sanger  v.  Rothschild,  123  N.  Y.  577;  Massey 
v.  Mutual  Relief  Soc,  102  N.  Y.523;  Hellen- 
berg  v.  District  No.  1,  etc.,  94  N.  Y.  580. 

North  Carolina.  —  Roberts  v.  Roberts,  64 
N.  Car.  695. 

Ohio. — National  Mut.  Aid  Assoc.  v.  Gon- 
ser,  43  Ohio  St.  1 ;  State  v.  People's  Mut.  Ben. 
Assoc.,  42  Ohio  St.  579. 

Pennsylvania. — Northwestern  Masonic  Aid 
Assoc.  v.  Jones,  154  Pa.  St.  99;  Folmer's  Ap- 
peal, 87  Pa.  St.  133. 

Wisconsin. — Dietrich  -'.  Madison  Relief 
Assoc.,  45  Wis.  79. 

1.  Nye  v.  Grand  Lodge,  etc.,  9  Ind.  App. 
131;  Holland  v.  Taylor,  in  Ind.  121;  Wendt 
v.  Iowa  Legion  of  Honor,  72  Iowa  682;  Burns 
3  C.  of  L. — 61  9 


v.  Grand  Lodge,  etc.,  153  Mass.  173;  Britton 
v.  Supreme  Council,  etc.,  46  N.  J.  Eq.  102. 

2.  Insurance  Not  Forfeited  by  Invalid  Designa- 
tion.— Shea  v.  Massachusetts  Ben.  Assoc.,  160 
Mass.  289,  where  the  court,  fer  Allen,  J., 
says:  "Such  invalid  designation,  however, 
does  not  destroy  the  contract,  which  provides 
that  if  Margaret  should  not  be  living  at  John 
Shea's  death,  then  the  payment  should  be 
made  to  his  heirs  at  law.  The  executrix  may 
maintain  the  action  for  their  benefit.  Rindge 
v.  New  England  Mut.  Aid  Soc,  146  Mass. 
286;  Burns  v.  Grand  Lodge,  etc.,  153  Mass. 
173."  See  also  Keener  7'.  Grand  Lodge,  etc., 
38  Mo.  App.  543  ;  DiMessiah  Gern,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  30;  Hannigan  v.  Ingra- 
ham,  55  Hun  (N.  Y.)  257;  Whitehurst  v. 
Whitehurst,  83  Va.  153;  Bishop  -•.  Grand 
Lodge,  etc.,  112  N.  Y.  627. 

3.  Palmer  v.  Welch,  132  111.  141;  Rindge  z>. 
New  England  Mut.  Aid  Soc,  146  Mass.  286, 
17  Ins.  L.J.  631 ;  Britton  v.  Supreme  Council, 
etc.,  45  N.  J.  Eq.  102;  In  re  Phillips'  Insur- 
ance, 23  Ch.  Div.  235. 

4.  Waiver. — Johnson  v.  Knights  of  Honor, 
53  Ark.  255 ;  Knights  of  Honor  v.  Watson,  64 
N.  H.  517. 

5.  Supreme  Council,  etc.,?'.  Green,  71  Md. 
263. 

6  Presbyterian  Mut.  Assur.  Fund  v.  Allen, 
106  Ind.  593.    See  the  title  Ultra  Yires. 

7.  United  Order,  etc.,  v.  Merrick,  165  Mass. 
421. 

8.  Duvall  v.  Goodson,  79  Ky.  224;  Union 
Mut.  Assoc.  v.  Montgomery,  70  Mich.  587; 
Madeira's  Estate,  16  Phila.  (Pa.)  399.  See 
Brooklyn  L.  Ins.  Co.  v.  Bledsoe,  52  Ala. 
538. 
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who  receives  it,  that  the  name  of  a  certain  beneficiary  shall  be  inserted  without 
further  direction,  the  failure  to  make  such  insertion  maybe  corrected  by  reform- 
ing the  certificate  after  the  member's  death.1 

A  Written  Direction  on  a  Policy  payable  to  the  insured  is  sufficient  under  the 
Florida  statute  to  pass  title  to  the  proceeds  as  against  creditors.2 

Indorsement — Delivery. — An  indorsement  on  a  certificate  making  it  payable  to 
a  sister  of  the  insured  is  effectual,  though  the  certificate  is  never  delivered 
to  her,  and  though  the  insured  afterwards  marries  and  leaves  at  death  a  note  to 
his  wife  stating  that  he  wishes  her  to  have  his  effects.3 

Gift — Delivery. — But  a  policy  taken  out  before  marriage  in  favor  of  the  in- 
sured's "  legal  representatives,"  and  afterwards  given  into  the  custody  of  his  wife 
with  the  statement  that  she  was  to  have  the  proceeds,  was  held  to  be  payable 
to  her,  though  no  formal  assignment  had  ever  been  executed.4 

Variance — Policy  Controls  Application. — A  mention  of  the  beneficiaries  in  the  policy 
supersedes  and  controls  a  different  one  in  the  application.5 

Acknowledgment.- — A  requirement  that  the  designation  be  acknowledged  must 
be  complied  with.6 

Capacity  of  Parties — Minor. — Designation  is  an  act  testamentary  in  its  character, 
and  can  be  performed  only  by  one  mi  juris;  designation  by  a  minor  is  there- 
fore invalid.7 

Amendment  of  Society's  Constitution — Prospective  Operation. — Where  the  insured 
designated  his  mother  as  beneficiary,  and  subsequently  the  constitution  of  the 
order  was  amended  so  as  to  make  the  insurance  payable  to  the  widow  "  unless 
otherwise  ordered,"  it  was  held  that  the  original  designation  continued  in 
force.8 

b.  Testamentary  Designation — By-laws. — A  designation  by  will  only 
was  held  invalid  where  the  by-laws  required  a  member,  during  his  lifetime,  to 

$ 

1.  Scott  v.  Provident  Mut.  Relief  Assoc., 
63  N.  H.  556.  See  remarks  obiter  in  Supreme 
Lodge,  etc.,  v.  Nairn,  60  Mich.  55. 

2.  Eppinger  v.  Canepa,  20  Fla.  262. 

3.  Highland  v.  Highland,  109  111.  366. 

4.  Madeira's  Appeal  (Pa.  1886),  4  Atl.  Rep. 
908. 

6.  Contract  between  Application  and  Policy — 
Latter  Controls. — Hunter  v.  Scott,  108  N.  Car. 
213.  The  facts  and  the  rule  are  thus  stated  in  the 
opinion  :  "  The  application  for  insurance  spec- 
ified as  the  proposed  beneficiaries  the  wife  of 
the  applicant, '  for  herself  and  children.'  The 
policy  as  issued  designated  the  wife  and  'her 
personal  representatives  and  assigns'  as  the 
beneficiaries.  The  policy  was  received  by 
the  insured  without  objection,  was  acted  upon 
by  both  parties,  and  the  premiums  regularly 
paid  thereon.  The  only  question  presented 
is  whether  the  beneficiaries  of  the  policy  are 
those  named  in  the  policy  itself  or  those  named 
in  the  application.  If  A  writes  a  letter  to  B, 
making  an  itemized  proposal,  and  B  replies, 
accepting  the  proposal,  but,  in  reciting  the 
items,  varies  one  of  them,  it  is  clear  that  as  to 
such  item  the  two  minds  are  not  agreed,  and 
there  is  no  completed  contract.  But  if  A  re- 
ceives B's  reply  as  the  contract,  accepts  it,  acts 
on  it,  and  pays  money  in  pursuance  of  its 
terms,  the  application,  as  modified  by  the  re- 
ply, will  constitute  the  contract  between  the 
parties.  Construing  the  two  papers  together, 
the  item  in  the  application,  not  accepted  in 
the  reply,  was  not  agreed  on,  while  the  mod- 
ification of  it  in  the  reply,  accepted  without 
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objection  by  the  applicant  and  acted  upon  by 
both  parties,  was  assented  to,  and  became  as 
much  an  integral  part  of  the  contract  as  if 
stated  in  the  original  proposal.  This  is  so 
plain  that  no  citation  of  authority  is  neces- 
sary." 

6.  Mellows  v.  Mellows,  61  N.  H.  137. 

7.  Burst  v .  Weisenborn,  1  Pa.  Super.  Ct.  276. 

8.  Amendment  of  Constitution — Construed  to 
Operate  Prospectively. — Benton  v.  Brother- 
hood, etc.,  146  111.  570,  where  the  court,  per 
Bailey,  C.  J.,  says  :  "  There  is  nothing  in  the 
language  of  the  section  of  the  amended  con- 
stitution under  consideration  evidencing  an 
intention  to  give  it  a  retrospective  operation. 
It  does  not  attempt,  either  in  terms  or  by  nec- 
essary implication,  to  abrogate  or  set  aside 
designations  of  beneficiaries  already  made  in 
conformity  with  existing  rules,  but  it  merely 
provides  that  '  unless  otherwise  ordered,'  that 
is,  in  the  absence  of  any  other  designation,  the 
widow,  if  there  is  one,  shall  be  the  beneficiary. 
We  see  no  reason  why  the  words,  '  unless 
otherwise  ordered,'  should  be  so  construed  as 
to  require  a  new  designation  of  a  benefieiary 
after  the  adoption  of  the  amendment,  so  long 
as  a  valid  designation  was  already  in  existence. 
The  words  apply  just  as  readily  to  a  designa- 
tion already  made  as  to  one  thereafter  to  be 
made.  *  *  *  Here  the  member  had  desig- 
nated his  mother  as  his  beneficiary,  and  that 
designation  remained  in  full  force  and  unre- 
voked at  the  time  of  his  death.  This  clearly 
constituted  an  order  to  pay  the  money  to  his 
mother  within  the  meaning  of  the  amended 
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designate  a  beneficiary  with  the  approval  of  the  directors.1  But  a  will  by 
which  the  insured  leaves  all  his  property,  consisting  chiefly  of  insurance,  to 
one  person,  is  a  sufficient  disposition  of  the  insurance  within  the  requirement 
of  a  certificate,  the  regular  beneficiary  named  therein  having  died,  and  the 
insured  having  also  given  verbal  notice  that  he  wished  the  proceeds  to  go  to 
the  legatee.2 

Payment  "  Subject  to  Will  "  of  Insured. — A  policy  whose  only  designation  is  a  clause 
making  the  proceeds  payable  subject  to  the  insured's  will  entitles  the  execu- 
tor to  claim  the  insurance  and  to  sue  therefor  without  joining  the  legatee.3 

Paper  neither  Attested  nor  Probated. — Where  the  laws  of  the  society  authorized 
a  disposition  of  the  certificate  by  will,  and  a  member  signed  a  paper,  neither 
attested  nor  probated,  reciting  that  it  was  his  will  that  his  wife  should  have 
the  fund,  such  paper  was  held  insufficient  to  give  the  wife  a  vested  interest.4 

Disapproval  of  Application  for  Charge  of  Beneficiary — Disposition  by  Will. — But  where  a~ 
member,  after  divorce  from  his  wife,  who  was  the  beneficiary  in  the  certificate, 
sought  to  name  a  new  beneficiary,  but  his  application  was  not  approved  by  the 
insurer,  a  disposition  by  will  of  the  proceeds  of  the  certificate  was  held  valid, 
though  the  rules  provided  that  a  change  could  be  effected  only  by  indorsing  the 
request  therefor  on  the  back  of  the  certificate,  and  paying  a  recording  fee.5 

2.  Terms  of  the  Designation — a.  Family. — Where  the  word  "  family"  has  been 
used  to  designate  the  class  to  which  the  beneficiaries  must  belong,  the  courts 
have  not  generally  given  it  a  strict  construction,  and  relationship,  either  con- 
sanguineal  or  marital,  has  not  always  been  insisted  upon  in  order  to  bring  one 


constitution,  and  it  follows  that  the  money 
was  payable  to  her  and  not  to  the  widow." 

1.  By-laws — Invalid  Designation. — Danii  I-  v. 
Pratt,  143  Mass.  216,  the  court  saying:  "The 
designation  by  Dewey  that  this  money  should 
go  to  his  estate  was  invalid.  If  it  were  a  part 
of  his  estate,  it  would  be  assets  for  the  pay- 
ment of  debts  and  expenses  of  administration, 
and  would  be  subject  to  an  unrestricted  dis-  ■ 
position  by  will.  But  this  is  inconsistent 
with  the  statutes,  and  so  beyond  the  power 
of  the  parties.  Pub.  Stat.,  c.  1 15,  §  S  ;  Stat.  1882, 
c.  195,  §  2;  Supreme  Council,  etc.,  v.  Perry, 
140  Mass.  580.  Nor  can  the  will  itself  be 
considered  as  making  a  valid  designation 
in  favor  of  the  legatees  named  therein.  In 
the  first  place,  the  will  includes  persons  and 
purposes  outside  of  what  the  statutes  allow. 
But,  besides,  the  designation  must  be  made  to 
the  association  in  the  lifetime  of  the  party 
who  is  to  make  it,  and  must  be  approved  by 
the  directors.  An  ambulatory  designation, 
which  might  be  changed  by  him  at  pleasure, 
and  approved  or  disapproved  by  the  directors 
after  his  death,  is  not  within  the  meaning  of 
the  by-laws.  See  art.  6,  §  2;  art.  9}  Hellen- 
berg  v.  District  No.  1,  etc.,  94  N.  Y.  580." 
Compare  Order  of  Mut.  Companions  v.  Griest, 
76  Cal.  494,  where  the  court  says  that  there 
was  no  valid  designation,  though  there  was 
a  will  bequeathing  the  insurance.  De  Silva 
v.  Supreme  Council,  109  Cal.  373. 

2.  Kepler  v.  Supreme  Lodge,  etc.,  45  Hun 
(N.  Y.)  274,  holding  also  that  any  irregularity 
in  the  designation  was  waived  by  the  re- 
tention of  the  will  upon  its  being  sent  to  the 
lodge. 

3.  Winterhalter  v.  Workmen's  Guarantee 
Fund  Assoc.,  75  Cal.  245. 

4.  Insufficient  Disposition — Want  of  Attesta- 


tion and  Probate. — Handwerker  v.  Diermeyer 
(Term.  1896),  36  S.  W.  Rep.  S69,  the  court 
saying  :  "  It  is  insisted  the  record  shows  that 
when  George  Getz  applied  to  become  a  mem- 
ber of  the  order  he  directed  his  benefit  to  be 
made  payable  to  his  wife,  Frances  Getz.  That 
when  he  took  the  third  degree  and  received 
his  benefit  certificate,  he  made  this  disposi- 
tion of  it  by  will,  viz.:  'To  the  officers  and 
members  of  the  Supreme  Lodge  Knights  of 
Honor — Brothers:  It  is  my  will  that  the 
benefit  named  in  this  certificate  be  paid  to 
Mrs.  Frances  Getz,  my  wife,'  signed  by 
George  Getz.  The  insistence  therefore  is 
that  the  direction  of  the  payment  made  by 
George  Getz  in  his  benefit  certificate  was  his 
will,  and  although  the  legatee,  Mrs.  Getz, 
died  before  the  testator,  that  her  issue  sur- 
viving the  testator  would  take  the  estate 
bequeathed  to  her.  Mill.  &  V.  Code,  3036, 
3276.  We  think  this  contention  cannot  be 
sustained.  In  the  case  of  Tennessee  Lodge 
v.  Ladd,  5  Lea  (Tenn.)  721,  in  speaking  of  a 
similar  direction  in  a  benefit  certificate,  this 
court  said:  '  Such  an  instrument,  attested  by 
two  witnesses,  might  be  proved,  as  a  will  of 
the  fund  under  our  law,'  citing  McLean  v. 
McLean,  6  Humph.  (Tenn.)  452.  It  maybe 
remarked,  in  the  first  place,  that  there  is  no 
proof  in  this  record  of  the  attestation  of  the 
said  alleged  will  by  two  witnesses,  or,  indeed, 
by  any  witness.  Said  instrument  has  not 
been  probated  as  a  will,  nor  can  we  see  from 
this  record  how  it  is  susceptible  of  such  form- 
al proof.  It  is  very  clear  to  us  that  the  wife 
took  no  vested  interest  in  this  certificate,  but 
a  bare  expectancy  which  was  contingent  upon 
surviving  her  husband." 

5.  Grand  Lodge,  etc.,  v.   Kohler  (Mich. 
1895),  63  N-  w-  ReP-  897- 
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within  this  class.  Thus,  where  an  old  man  and  a  young  woman  had  lived  for 
many  years  in  the  same  household,  and  had  treated  each  other  as  father  and 
daughter,  though  not  related,  they  were  held  to  be  of  the  same  family  within 
the  meaning  of  the  statute.1 

An  Adult  Son  of  the  insured  was  regarded  as  a  member  of  his  father's  family, 
though  living  apart  from  the  latter,  and  not  dependent  on  him.2 

"  Families  and  Heirs." — Under  a  statute  limiting  beneficiaries  to  "  families  and 
heirs  "  the  insured  was  permitted  in  Ohio  to  designate  his  mother;3  but  in 
Massachusetts  the  insured's  mother,4  or  sister,5  who  is  not  living  with  or  shown 
to  be  supported  by  him,  is  held  not  to  be  a  member  of  his  family  within  the 
meaning  of  a  by-law. 

Intimate  Friend  and  Inmate  of  Insured's  House. — So  a  statute  requiring  beneficiaries 
to  be  members  of  the  insured's  family  or  dependents  upon  him,  was  construed 
as  sufficient  to  exclude  an  army  comrade  and  intimate  friend  of  the  insured, 
though  an  inmate  of  the  latter's  house  for  years,  and  physically  unable  to  sup- 
port himself.6 


1.  Parties  Not  Related.  —  Carmichael  v. 
Northwestern  Mut.  Ben.  Assoc.,  51  Mich.  494, 
where  the  court  distinguishes  Mutual  Ben. 
Assoc.  v.  Hoyt,  46  Mich.  473,  and  says : 
"  There  was  no  relationship  by  either  blood 
or  marriage  between  Wagner  and  the  plaintiff. 
She  is  therefore  not  an  heir.  Were  they  of 
the  same  '  family  '  within  the  meaning  of  the 
statute?  The  case  depends  on  this  question. 
Unless  they  were,  no  recovery  is  possible. 
The  facts  are  that  they  resided  under  the  same 
roof,  and  as  constituents  of  the  same  social 
and  domestic  circle,  from  her  early  youth  un- 
til his  death  in  old  age,  and  when  she  had 
reached  the  age  of  thirty-six  years.  He  was 
never  married,  so  far  as  appears,  and  had  no 
other  home,  and  there  is  no  finding  that  any 
relatives  remained  to  him.  He  regarded  the 
plaintiff  very  much  as  a  daughter,  and  she 
treated  him  with  much  of  the  care  which  that 
relation  would  naturally  call  out.  These  are 
the  conspicuous  facts  reported  by  the  judge  on 
this  point.  I  forbear  mentioning  the  changes 
in  plaintiff's  family.  They  do  not  alter  the 
impression.  Now  this  word  '  family,',  con- 
tained in  the  statute,  is  an  expression  of  great 
flexibility.  It  is  applied  in  many  ways.  It 
may  mean  the  husband  and  wife,  having  no 
childi en  and  living  alone  together,  or  it  may 
mean  children,  or  wife  and  children,  or  blood 
relatives,  or  any  group  constituting  a  distinct 
domestic  or  social  body.  It  is  often  used  to 
denote  a  small  select  corps  attached  to  an 
army  chief,  and  has  even  been  extended  to 
whole  sects,  as  in  the  case  of  the  Shakers.  We 
discover  nothing  in  the  statute  implying  a 
narrow  sense,  and  we  should  not  be  inclined 
to  attribute  one  where  the  result  would  cause 
inj  ustice." 

2.  Adult  Son  Included.— Klotz  v.  Klotz  (Ky. 
1893),  22  S.  W.  Rep.  551,  the  court  saying: 
"  In  this  case  the  son,  Peter,  was  an  adult, 
and  not  living  with  his  father,  and  not  de- 
pendent on  him ;  but  it  will  be  observed  he 
was  selected  as  the  beneficiary  by  the  mem- 
ber, and  the  selection  was  approved  by  the 
order.  The  assessments  to  secure  the  insur- 
ance were  paid  by  the  son  and  accepted  by 
the  lodge.  Ordinarily,  this  must  be  conclu- 
sive.   It  is  only  where   there  are  peculiar 
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intervening  equities  that  the  deliberate  choice 
of  the  member,  as  approved  bv  the  lodge,  may 
be  ignored.  As  said  by  the  superior  court : 
'That,  though  a  child,  he  (Peter,  Jr.)  was  in 
no  sense  a  dependent,  is  conceded ;  but  that 
he  was  a  member  of  his  family,  within  the 
meaning  of  that  phrase  as  used  in  the  applica- 
tion, is,  we  think,  clear.'  We  are  of-the  same 
opinion.  We  cannot  give  to  this  term  a  re- 
stricted or  illegal  meaning.  We  think  the 
son  was  a  member  of  the  father's  family,  as 
contemplated  by  the  organic  law  of  this  order, 
though  not  living  under  the  same  roof  with 
him." 

3.  Mother  Included. — Young  Men's  Mut.  L. 
Assoc.  v.  Harrison,  23  Wkly.  L.  Bui.  (Ohio) 

360. 

4.  Mother  Not  Living  with  Insured  Excluded. — 

Elsey  v .  Odd  Fellows  Mut.  Relief  Assoc.,  142 
Mass.  224,  the  court  saying:  "It  is  agreed 
that  his  mother  was  not  living  with  him,  but 
was  living  with  her  husband  in  another  town 
and  county.  It  is  not  suggested  that  she  was 
dependent  upon  him.  She  was  not  one  of 
those  who  would  be  his  heirs,  and  she  was  not 
one  of  the  '  members  of  the  decedent's  family,' 
within  the  meaning  of  the  by-law.  To  give 
the  word  '  family  '  the  broad  construction  con- 
tended for  by  the  defendants  would  make  the 
by-law  overreach  the  scope  of  the  statute,  and 
violate  its  spirit  and  purpose." 

5.  Sister  Not  Living  with  Insured  Excluded. — 
Tyler  v.  Odd  Fellows'  Mut.  Relief  Assoc.,  145 
Mass.  134. 

6.  Army  Comrade  and  Friend  Excluded. — Su- 
preme Lodge,  etc.,  v.  Nairn,  60 Mich.  44,  where 
it  is  said:  "The  intent  of  the  prohibition  is 
clearly  to  shut  out  all  persons  who  are  not 
actual  relatives,  or  standing  in  place  of  relatives 
in  some  permanent  way,  or  in  some  actual  de- 
pendence on  the  member.  While  the  relations 
between  Traver  and  Nairn  were  very  intimate, 
they  do  not  fairly  come  within  the  designation 
of  family  relations.  If  there  was  any  depend- 
ence, Traver,  and  not  Nairn,  was  the  depend- 
ent person.  But,  taking  Nairn's  own  answer 
and  testimony  together,  it  is  shown  that  he 
expected,  under  the  alleged  arrangement  with 
Traver,  to  apply  this  fund,  not  only  to  the  pay- 
ment of  other  debts,  but  also  to  payment  to 
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Kiece. — Where  the  insured  applied  for  a  certificate  in  favor  of  his  niece  with 
whose  family  he  was  living,  and  such  application  was  accepted,  the  fund  was 
held  payable  to  such  beneficiary,  though  the  object  of  the  association  was  the 
relief  of  the  families  of  members,  and  though,  at  the  time  of  his  death,  the 
'insured  had  a  married  daughter  living  apart  from  him.1 

Designation  Refers  to  Time  of  Consummation  of  Contract. — A  policy  issued  in  favor  of 
the  insured's  "  family,"  which  at  the  time  consisted  of  a  wife  and  daughter, 
was  held  payable  to  the  widow,  the  daughter  having  meanwhile  died,  and  her 
husband  and  children  having  left  her  father's  house,  though  they  resided  there 
until  the  time  of  the  daughter's  death.2 

"  Family  or  Appointee" — No  Beneficiary  Named. — So,  where  the  charter  of  a  society 
provided  for  payment  to  the  member's  "  family  or  appointee,"  and  no  bene- 
ficiary was  named,  the  fund  was  awarded  to  the^wife  and  children  in  preference 
to  the  administrator.3 

A  Brother  of  the  Insured,  Not  Dependent  upon  Him,  is  not  a  member  of  his  family.4 

A  Divorced  Wife  cannot  be  included  under  the  term  "  family."  5 

Concubine. — Nor  can  a  woman,  who  is  living  with  the  member  but  has  never 
been  legally  married  to  him,  be  included.6 

"Families or  Heirs" — Legatee. — Under  the  Ohio  statute,  providing  for  payment 
to  "families  or  heirs  of  deceased  members,"  a  legatee  is  not  entitled  to  take  as 
beneficiary.7 

"  Family  or  Dependents  as  Such  Member  may  have  Directed." — Where  the  constitution 
and  by-laws  provided  for  the  payment  of  the  fund  to  the  member's  "  family  or 
dependents  as  such  member  may  have  directed,"  it  was  held  that  upon  the 
beneficiary's  death,  before  that  of  the  member,  the  latter's  family  was  entitled 
to  the  insurance  money,  though  there  was  also  a  provision  for  payment  to  the 
legal  representative  of  a  prior  deceased  beneficiary.8 

b.  CHILDREN. — A  designation  of  beneficiaries  merely  as  the  children  of 
the  insured  is  proper  and  not  void  for  uncertainty,9  and  such  designation 
includes  all  the  insured's  children,10  extending  to  those  by  a  former  wife.11  But 
it  does  not  include  the  child  of  the  insured's  second  wife  by  her  first  husband.12 

Issue  of  Other  Marriages — Where  the  policy  is  made  payable,  in  the  event  of 
the  death  of  both  the  insured  and  his  wife,  to  "their  children,"  it  ordinarily 

himself  as  a  creditor,  leaving  such  surplus  as  and  simply  void.    Such  a  question  does  not 
he  chose  to  leave  to  one  of  his  own  children.  now  arise.    Catherine  Folmer  was  within  the 
The  purpose  of  Traverthus  indicated  was  not  circle  of  the  family  of  Mr.  Schwehr,  and,  un- 
to provide  a  benefaction  to  a  member  of  his  der  his  contract  with  the  association  and  a 
family,  or  person  dependent,  but  to  use  the  rational  interpretation  of  the  charter,  she  has 
fund  to  pay  debts — a  purpose  which  is  honest,  a  right  to  the  fund  in  controversy." 
but  which  is  entirely  foreign  to  the  benevo-  2.  Brooklyn  Masonic  Mut.  Relief  Assoc.  v. 
lent  objects  of  the  association,  which  exclude  Hanson,  53  Hun  (N.  Y.)  149. 
the  member  from  appropriating  the  fund  to  3.  Fenn  v.  Lewis,  81  Mo.  259. 
his  individual  purposes."  4.  Brother  Excluded. — American  Legion  of 

1.  Niece  Included. — Folmer's  Appeal,  87  Pa.  Honor  v.  Smith,  45  N.  J.  Eq.  471. 

St.  133,  the  court  saying:  "Undoubtedly,  it  5.  Divorced  Wife  Excluded. — Tyler  v.  Odd 

has  been  the  controlling  idea  of  this  associa-  Fellows'  Mut.  Relief  Assoc.,  145  Mass.  134. 

tion  from  the  outset  to  provide  for  the  fami-  6.  Concubine   Excluded. — Keener  v.  Grand 

lies  of  members.    This  is  manifest  from  the  Lodge,  etc.,  38  Mo.  App.  543. 

declaration  of  the  object  of  the  organization  7.  Legatee    Excluded. — National   Mut.  Aid 

in  the  second  article  of  the  original  constitu-  Assoc.  -».  Gonser,  43  Ohio  St.  1. 

tion  and  in  the  second  section  of  the  fifth  8.  Simon  v.  O'Brien,  87  Hun  (N.  Y.)  160. 

amended  article.    Benefits  were  to  be  paid  9.  Brooklyn  L.  Ins.  Co.  r>.  Bledsoe,  52  Ala. 

'  to  the  family  '  in  the  first  instance,  and  '  to  the  538. 

widow,  orphans,  or  family'  in  the  second.  10.  McDermott  v.   Centennial    Mut.  L. 

Possibly  an  insurance  for  the  benefit  of  an  Assoc.,  24  Mo.  App.  73.    See  also  Koehler 

entire  stranger,  for  a  consideration  paid  to  the  v.  Centennial   Mut.  L.  Ins.  Co.,  66  Iowa 

member,  or  even  to  secure  the  debt  of  a  cred-  325. 

itor,  could  not  be  sustained  under  the  charter.  11.  McDermott  v.  Centennial  Mut.  L.  Assoc., 

Even  then,  however,  it  might  be  a  question  24  Mo.  App.  73. 

whether  the  benefits  would  fall  to  the  heirs,  12.  Koehler  v.  Centennial  Mut.  L.  Ins.  Co., 

or  the  contract  would  be  held  to  be  ultra  vires  66  Iowa  325. 

965  Volume  III. 


Designation. 


BENEFICIARIES  {IN  INSURANCE).  Terms  of  Designation. 


nn  .ins  the  children  common  to  both.1  But  under  special  circumstances  even 
this  language  has  been  held  to  include  issue  of  other  marriages  of  the  parties.* 

Wife  and  Children-  To  What  Time  Designation  Refers. — In  a  policy  issued  in  accord- 
ance v\  ith  the  Alabama  statute,  which  makes  the  proceeds  exempt  to  the  wife 
if  living,  and,  if  not,  to  the  children,  the  latter  includes  those  children  living  at- 
the  death  of  both  father  and  mother,  and  to  whom  the  duty  of  maintenance 
extends  in  case  of  minority.3  The  designation  "  children  "  generally  includes 
those  born  after  the  issuance  of  the  policy,4  and  those  born  of  a  subsequent  mar- 
riage.5 But  this  is  not  true  where  each  child  is  named  in  the  designation,6 
nor,  it  seems,  where  the  proceeds  are  made  payable  to  the  wife  and  children.13, 

A  Grandchild  is  not,  by  the  weight  of   authority,8   included    under  the 


1.  "  Their  Children  " — Ordinarily  Means  Com 
mon  Issue — Evans  r>.  Opperman,  76  Tex.  293; 
Lockwood  v.  Bishop,  51  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  221.  In  the  former  case  the  court 
says:  "It  is  contended  that  '  their  children ' 
meant  not  only  the  children  common  both  to 
the  insured  and  his  wife,  but  also  the  children 
of  either  of  them,  and  that  therefore  appellee 
was  included.  We  do  not  assent  to  the  propo- 
sition. It  may  be  that,  by  an  inaccurate  use 
of  the  words,  they  may  be  sometimes  em- 
ployed in  the  sense  contended  for  by  appellee, 
and  that,  under  peculiar  circumstances,  as  in 
the  case  of  Stigler  v.  Stigler,  77  Va.163  (to 
which  counsel  refer)  they  were  properly  con- 
strued to  have  that  meaning.  We  think,  how- 
ever, the  obvious  and  more  accurate  meaning 
of  the  terms  is  the  children  of  both  the  per- 
sons referred  to.  They  could  no*  have  been 
intended  to  include  any  other  children  of  the 
wife,  because  she  could  only  have  married 
again  after  the  death  of  the  husband,  and  after 
the  policy  had  become  her  absolute  property. 
If  the  husband  had  intended  to  embrace  any 
child  or  children  he  may  have  had  by  a  sec- 
ond wife,  his  meaning  would  have  been  clearly 
and  accurately  conveyed  by  providing  that  if 
his  wife  died  first  the  policy  should  be  pay- 
able to  his  children.  By  the  use  of  the  term 
'  their  children,'  we  think,  were  meant  the  chil- 
dren common  to  both  husband  and  wife." 

2.  Stigler  v.  Stigler,  77  Va.  163 ;  Greenfield 
v .  Massachusetts  Mut.  L.  Ins.  Co.,  47  N.  Y. 
430,  referred  to  in  Bliss  on  Life  Ins.  (2d  ed.) 
572,  and  distinguished'vR  Lockwood  v.  Bishop, 
51  How.  Pr.  (N.  Y.  Supreme  Ct.)  221,  18 
Ins.  L.  J.  491.  In  the  second  case- just  cited 
the  husband  and  wife  had  no  common  issue, 
but  each  had  children  by  a  previous  marriage. 

3.  Continental  L.  Ins.  Co.  v.  Webb,  54  Ala. 
688. 

4.  Thomas  v.  Leake,  67  Tex.  469;  Ricker  v. 
Charter  Oak  L.  Ins.  Co.,  27  Minn.  193;  Sauer- 
bier  v.  Union  Cent.  L.  Ins.  Co.,  39  111.  App. 
628. 

5.  Ricker  v.  Charter  Oak  L.  Ins.  Co.,  27 
Minn.  193,  38  Am.  Rep.  289. 

6.  Spry  v.  Williams,  82  Iowa  6'i. 

7.  Connecticut  Mut.  L.  Ins.  Co.  v.  Bald- 
win, 15  R.  I.  106,  where  the  court,  per  Dur- 
fee,  C.  J.,  says:  "  Possibly  if  the  policy  had 
been  expressed  to  be  for  the  benefit  of  the 
children  only,  the  doctrine  in  respect  of  testa- 
mentary bequests  to  children  payable  in 
futuro,  namely,  that  the  bequests  are  payable 
to  them  as  a  class,  and  that  the  class  will  open 


to  let  in  after-born  children  to  participate  in 
the  bequests,  might  be  applied.  5  Jarm.  Wills 
(5th  Am.  ed.)  704,  and  note  n.  But  even  if 
this  doctrine  of  the  law  of  wills  can  ever  be 
applied  to  this  sort  of  family  provision,  we 
are  not  prepared  to  apply  it  here ;  for  here 
the  beneficiaries  are  not  a  single  class,  the 
children  only,  but  the  wife  and  the  children; 
and  the  children,  for  anything  we  can  see, 
were  intended  to  take  pari  passu  with  the 
wife." 

8.  Grandchildren  Not  Included. — Continental 
L.  Ins.  Co.  v.  Webb,  54  Ala.  688;  Russell  v. 
Russell,  64  Ala.  500;  Small  v.  Jose,  86  Me. 
120;  U.  S.  Trust  Co.  v.  Mutual  Ben.  L.  Ins. 
Co.,  115  N.  Y.  152;  Winsor  v.  Odd  Fellows' 
Beneficial  Assoc.,  13  R.  I.  149,  10  Ins.  ~L.  J. 
390.  In  the  latter  case  the  court  says:  "We 
should  be  very  much  inclined  to  hold  that  the 
word  'children,'  as  used  in  art.  6,  §  1,  of  the 
by-laws  of  the  defendant  association,  is  broad 
enough  to  include  grandchildren,  the  chil- 
dren of  a  deceased  child,  such  grandchildren 
to  take  in  lieu  of  their  parent  by  representa- 
tion, if  we  could  find  in  the  charter  or 
by-laws  any  language  to  warrant  this  con- 
struction, inasmuch  as  this  construction  is 
completely  consonant  with  the  spirit  and 
purposes  of  this  association.  We  have  not, 
however,  been  able  to  find  any  such  language. 
We  know  of  no  precedent  in  point.  The  only 
cases  that  we  think  of  which  afford  an  analogy 
are  cases  relating  to  the  use  of  the  word  in 
wills.  Those  cases  hold  that  the  word  is  to 
be  understood  in  its  simple  and  primary 
signification,  when  it  can  be  so  understood, 
and  that  it  cannot  be  held  to  include  grand- 
children unless  it  is  necessary  to  hold  so  in 
order  to  give  effect  to  the  words  of  the  will, 
or  to  the  evident  intent  of  the  testator.  2 
Redfield  on  Wills  (2d  ed.)  15-18;  2  Jarman 
on  Wills  135,  seq.  (5th  Am.  ed.)  690.  These 
cases  do  not  give  countenance  to  the  con- 
struction for  which  the  defendant  contends. 
To  reach  that  construction,  it  is  necessary  to 
take  two  steps  away  from  the  letter  of  the 
by-law.  The  first  step  is  to  hold  that  the 
word  '  children  '  includes  grandchildren.  The 
second  step  is  to  hold  that  grandchildren, 
though  designated  by  the  word  '  children,'  do 
not  take  directly  and  per  capita  like  the  chil- 
dren, but  only  through  their  deceased  parent 
by  representation.  To  take  these  two  steps 
would  be  rather  to  supply  what  may  be  sup- 
posed to  be  a  defect  or  omission  in  the  by-law 
than  simply  to  interpret  it." 
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designation  of  children,  though  the  contrary  view  has  been  taken.1 

Adopted  Child. — Such  designation  was  held  applicable  to  an  adopted  child,  where 
the  circumstances  indicated  an  intention  to  that  effect.2 

Surviving  Children — Adoption  Agreements. — But  in  Haivaii,  where  the  statute 
requires  adoption  agreements  to  be  recorded,  a  child  sought  to  be  adopted 
under  an  agreement  not  recorded  until  after  the  death  of  the  adopting  parent 
was  denied  the  right  to  share  under  a  designation  of  "surviving  children."3 

The  Term  "Orphans"  has  been  held  not  to  include  adult  children,  though  the 
parents  are  dead.4 

Must  be  Designated  in  Policy. — The  fact  that  children  are  specified  as  beneficiaries 
in  the  application  is  not  sufficient  to  make  them  such  unless  they  are  also 
designated  in  the  policy  6 

Wife  and  Children. — A  son  is  entitled  to  a  share  under  the  designation  of 
"wife  and  children,"  though  at  no  time  a  member  of  his  father's  family,  and 
though  he  has  received  a  portion  of  his  father's  estate.** 

Policy  in  Trust  for  Minor. — The  proceeds  of  a  policy  payable  to  a  third  party  in 
trust  for  the  insured's  minor  child  go  to  the  trustee  and  not  to  the  insured's 
estate.7 

C.  WIFE — WIDOW — Confined  to  Lawful  Marital  Relations. — As  a  rule  the  desig- 
nation of  these  parties,  either  in  statutes  or  by-laws  or  the  member's 
certificate,  refers  only  to  those  who  stand  in  lawful  marital  relations  to  the 
insured.  Courts  are  averse  to  encouraging  concubinage,  and  while  a  member 
may,  when  not  expressly  forbidden,  appoint  as  his  beneficiary  one  who  has 
lived  with  him  without  wedlock,  yet  such  a  one  is  not  included  under  the  term 
"widow,"  nor  will  an  intention  to  appoint  her  be  assumed  without  clear  proof.8 

Illustrations. — So  where  the  by-laws  make  the  insurance  payable  to  the  mem- 
ber's widow,  it  must  be  so  disposed  of,  though  claimed  by  a  woman  for  whom 
the  insured  abandoned  his  lawful  wife,  with  the  former's  knowledge,  and  with 
whom  he  had  lived  for  many  years,  and  who  he  intended  should  be  his  bene- 
ficiary.9   And  one  who  had  knowingly  occupied  the  position  of  a  concubine 


1.  Duvall  v.  Goodson,  79  Ky.  224;  Hull  v. 
Hull,  62  How.  Pr.  (N.  Y.  Supreme  Ct.)  100. 
Compare  Continental  L.  Ins.  Co.  v.  Palmer, 
42  Conn.  60;  In  re  Conrad's  Estate,  89  Iowa 
396. 

2.  Adopted  Child  Included— Intention  — Mar- 
tin v.  ^Etna  L.  Ins.  Co.,  73  Me.  25,  10  Ins.  L. 
J.  848.  Here  the  court  said  :  "  If  the  word  is  to 
be  understood  in  its  ordinary  sense,  as  used  in 
wills  and  such  instruments,  without  anything 
in  the  circumstances  to  qualify  its  meaning,  it 
is  clear  he  must  be  excluded.  But  this  policy 
is  a  contract,  and  must  be  so  construed  as  to 
carry  out  the  evident  intention  of  the  parties. 
To  accomplish  this  it  is  not  only  admissible  but 
necessary  to  inquire  into  the  circumstances  of 
the  parties  to  the  contract  as  well  as  their 
contemporaneous  acts.  The  word  '  child,'  in 
legal  documents,  is  not  always  confined  to 
immediate  offspring.  It  may  include  grand- 
children, stepchildren,  children  of  adoption, 
etc.,  as  may  be  necessary  to  carry  out  the  in- 
tention. Abbott's  Law  Diet.,  art.  Child. 
At  the  date  of  the  policy  Mr.  and  Mrs.  Wall 
had  no  child  except  John  Edward,  whom  they 
had  previously  adopted.  The  adoption  was 
before  he  was  one  day  old.  Every  possible 
pains  was  taken  to  furnish  all  the  evidence 
possible  that  he  was  their  own  child  and  to 
conceal,  at  least  from  him,  all  information  to 
♦be  contrary ;  in  which  they  were  successful 
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until  after  their  decease.  This  conduct  is  in- 
explicable if,  at  the  date  of  the  policy,  they 
expected  other  children  and  intended  to  ex- 
clude him  from  its  benefits.  It  is  equally 
inexplicable  why  this  provision  was  inserted 
if  no  others  Were  expected,  unless  he  was 
to  be  included  in  its  benefits.  These  facts 
lead  conclusively  to  the  inference  that  their 
intention  was  to  provide  for  this  child  as  well 
as  for  any  others  they  might  subsequently 
have." 

3.  Black  v.  Castle,  7  Hawaiian  273. 

4.  Ham'merstein  v.  Parsons,  29  Mo.  App.509. 
6.  Hunter  v.  Scott,  108  N.  Car.  213. 

6.  Felix  v.  Grand  Lodge,  etc.,  31  Kan.  81. 

7.  Cables  v.  Prescott,  67  Me.  582. 

8.  Schnook  v.  Independent  Order,  etc.,  53 
N.  Y.  Super.  Ct.  181. 

9.  Woman  for  Whom  Insured  Abandoned  Law- 
ful Wife. — Grand  Lodge,  etc.,  v.  Eisner,  26  Mo. 
App.  108.  See  also  Bolton  v.  Bolton,  73  Me. 
299,  11  Ins.  L.  J.  402.  In  the  former  case  the 
court  says  :  "  The  facts  shown  by  the  evidence 
are  these  :  Jacob  was  lawfully  married  to  Yet- 
ti  1,  in  Kempen,  Prussia,  thirty-four  years  ago. 
They  lived  together  as  husband  and  wife  for 
several  years,  and  had  two  children,  a  boy  and 
a  girl,  the  issue  of  this  marriage.  Yettel  ar.d 
the  two  children  still  live.  About  twenty-nine 
years  ago  Jacob  came  to  the  United  States  of 
America,  leaving  his  family  in  Europe.  About 
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to  the  deceased  was  held  to  be  neither  "  widow  "  nor  "  dependent,"  though  she 
looked  to  him  for  support.1  But  where  the  certificate  was  payable  to  a  cer- 
tain woman  by  name,  but  also  described  her  as  the  insured's  wife,  she  was  held 
entitled  to  the  proceeds  even  though  the  insured  had  a  living  wife,  other  than 
the  beneficiary,  from  whom  he  had  not  been  divorced.2 

Divorce  a  Mensa. — It  is  held  in  New  Jersey  that  a  divorce  a  mensa  ct  thoro  is 
not  sufficient  to  divest  the  wife's  rights  as  beneficiary.3 

Separation. — But  in  Pennsylvania  a  wife  who  had  separated  from  her  husband 
in  pursuance  of  a  mutual  understanding,  and  who  bore  no  part  of  the  funeral 
expenses,  was  held  not  entitled  to  the  bounty  of  a  society  formed  to  provide 
funds  "  for  the  decent  interment  "  of  members.4 


seven  years  after  Jacob  came  to  the  United 
States,  he  began  cohabiting  with  the  inter- 
pleader, Johanna,  and  lived  with  her,  represent- 
ing her  as  his  wife,  until  his  decease.  All  par- 
ties are  of  the  Jewish  faith.  Johanna  knew  that 
Jacob  had  a  wife  living  in  Europe,  but  was  told 
that  he  had  given  her  a  divorce  according  to  the 
rites  of  the  Jewish  Church.  Jacob  had  several 
children  with  Johanna.  There  is  no  pretense, 
on  the  one  hand,  that  a  legal  severance  of  the 
bonds  of  matrimony  between  Jacob  and  Yet- 
tel  ever  took  place.  There  is  no  claim,  on  the 
other  hand,  that  Johanna  did  not  consider 
herself  the  lawful  wife  of  Jacob,  and  it  is  con- 
ceded that,  but  for  the  impediment  of  the 
former  marriage,  the  living  together  of  Jacob 
and  Johanna  was  of  such  a  character  as  to 
create  the  relation  of  husband  and  wife.  The 
probability  is  great  that  when  Jacob  became 
a  member  of  the  order,  he  thereby  intended 
effecting  an  insurance  for  the  benefit  of  Jo- 
hanna. Conceding  all  this,  however,  we  can- 
not see  how  the  case  of  Johanna  is  helped.  The 
contract  is  clear  and  unambiguous,  and  its 
terms  are  clearly  stated.  It  expresses  conclu- 
sively, not  the  intention  of  Jacob,  but  the 
intention  of  both  the  contracting  parties.  It 
designates  the  beneficiary.  That  beneficiary  is 
the  widow,  who  had  lived  with  Jacob  Eisner  as  a 
wife  in  lawful  union.  Under  the  evidence  in 
the  case  there  is  only  one  person  who  answers 
that  description,  and  we  cannot  say  that  the 
court  committed  error  in  awarding  the  funds 
strictly  in  conformity  with  the  express  terms 
of  the  admitted  contract."  . 

1.  Keener  v.  Grand  Lodge,  etc.,  38  Mo.  App. 
543- 

2.  Bigamous  Wife — Estoppel  of  Company. — 

Story  v.  Williamsburgh  Masonic  Mut.  Ben. 
Assoc.,  95  N.  Y.  474,  where  the  court,  per 
Andrews,  J.,  says:  "It  may  be  true  that 
the  by-law  which  prescribes  the  obligation 
and  duty  of  the  association  on  the  death 
of  a  member,  contemplated  a  payment  to 
the  person  who  should  be  the  lawful  widow 
of  a  deceased  member.  But  this  was  not  a 
limitation  of  the  power  of  the  company  so  as 
to  prevent  it  from  recognizing  as  the  benefi- 
ciary a  person  who  might  be  designated  by 
the  member  as  holding  to  him  the  relation  of 
wife.  Such  designation  made  during  the  life- 
time of  the  member,  and  assented  to  by  the  com- 
pany, until  changed  by  the  mutual  agreement 
of  the  member  and  the  company,  or  at  least 
until  the  arrangement  was  repudiated  by  one 
of  the  parties  thereto,  was  binding.    The  non- 


disclosure by  Story  of  the  prior  marriage  was 
not  a  fraud  upon  the  association.  Its  obliga- 
tion was  not  in  any  way  enlarged  by  making 
the  plaintiff  the  beneficiary.  Nor  did  the  ap- 
propriation of  the  fund  for  her  benefit,  contra- 
vene the  policy  or  objects  of  the  association. 
The  plaintiff  for  sixteen  years  lived  with  Story 
believing  herself  to  be  his  lawful  wife.  They 
had  children  dependent  upon  them  for  sup- 
port. It  was  a  case  where  it  was  the  duty  of 
Story  to  provide  for  them,  and  the  provision 
he  made  through  this  insurance  was  in  entire 
accord  with  the  objects  of  the  defendant's  or- 
ganization." See  also  Vivar  v.  Knights  of 
Pythias,  52  N.  J.  L.  465 ;  and  compart  Durian 
v.  Central  Verein,  7  Daly  (N.  Y.)  168,  where 
a  beneficiary  falsely  described  as  the  insured's 
wife  was  allowed  to  recover,  the  member's  in- 
tent being  clearly  to  that  effect- 

3.  American  Legion  of  Honor  v.  Smith,  45 
N.  J.  Eq.  466.  Compare  Phcenix  Mut.  L.  Ins. 
Co.  v.  Dunham,  46  Conn.  79. 

4,  Wife  Living  Apart  from  Husband. — Berlin 
Beneficial  Soc.  v.  March,  82  Pa.  St.  166,  the 
court  saying:  "  This  bounty  was  intended  for 
the  benefit  of  the  widow  of  the  deceased,  or, 
in  case  he  should  leave  no  widow,  then  for 
his  children,  the  obvious  intention  being  to 
aid  and  abet  those  who  had  been  immediately 
dependent  upon  him  for  sustenance  and  sup- 
port, and  who  by  his  death  would  be  left  ht  Ip- 
less.  This,  however,  cannot  be  predicated 
of  the  plaintiff,  for  she  was  not  of  his  family 
at  the  time  of  his  death,  nor  had  she  been  for 
many  years  ;  she  had  not  performed  the  duties 
of  a  wife  to  Daniel  March,  and  was  in  no 
wise  dependent  upon  him  for  maintenance. 
This  reasoning  would  apply  to  the  donation 
she  has  already  received  from  the  treasury 
of  the  society,  but  it  has  all  the  greater  force 
when  considered  in  connection  with  her 
claim  for  the  twenty-five  dollars  which  she 
seeks  in  this  suit  to  recover.  That  sum  of 
money  was,  by  the  rules  of  the  society,  es- 
pecially- designed  to  aid  in  the  decent  inter- 
ment of  the  deceased,  but  about  this  she  put 
herself  to  neither  expense  nor  trouble.  The 
son-in-law,  to  whom  it  was  proposed  to  show 
the  twenty-five  dollars  were  paid,  bore  the 
burthen  of  the  funeral,  and,  if  it  be  so  that 
the  coffin  is  not  yet  paid  for,  clearly  she  is  not 
liable  therefor,  whoever  else  may  be.  In  this 
matter  she  has  incurred  neither  cost  nor  lia- 
bility, and  it  would  be  strange  indeed  if  she 
were  entitled  to  money  devoted  to  an  object 
which  she  in  no  degree  assisted  to  promote." 
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A  Divorce  a  Vinculo  removes  the  wife  from  the  category  of  "heirs  and  members 
of  the  family."1 

Payable  to  Wife  by  Name — Second  Marriage. — Where  the  certificate  is  payable  to  the 
wife  by  name,  but  she  dies  before  the  insured,  and  he  marries  again,  the  second 
wife  becomes  entitled  to  the  insurance  without  change  in  the  terms  of  the 
designation.  2 

Desertion  and  Adultery  on  Part  of  Wife.  —  It  is  held  in  Missouri  that  a  widow  is  not 
precluded  from  recovery  by  having  deserted  her  late  husband  and  committed 
adulter)'.3 

When  Wife  a  Mere  Trustee. — Where  a  husband  pays  the  premiums  on  a  policy 
insuring  another's  life,  and  the  wife's  name  is  inserted  as  payee,  merely  in 
order  to  make  the  husband's  security  more  effectual,  the  husband  is  the  real 
beneficiary,  and  the  wife  a  mere  trustee  for  him.4 

Heirs  or  Assigns — Wife  the  Surviving  Beneficiary. — A  designation  of  wife  and  children 
in  a  policy  which  provided  that,  in  case  of  the  prior  death  of  a  beneficiary,  the 
insurance  should  be  paid  to  his  heirs  or  assigns,  was  held  to  authorize  payment 
of  the  entire  amount  to  the  widow  who  survived  all  of  the  insured's  children.5 

d.  Dependents — strictly  construed. — In  passing  upon  the  designation  of 
"dependents,"  the  courts  have  generally  construed  it  strictly  and  held  it  to 
mean  those  relying  upon  the  insured  for  support.6 

Fiancee  of  Insured. — The  use  of  this  term  in  the  statute  and  by-laws  will  not 
per  se  include  a  member's  fiancee.'1  Whether  such  a  party  is  a  dependent  or 
not  is  a  question  of  fact.8  The  circumstance  that  a  fiancee  was  supported, 
even  partially,  by  the  insured  was  held  sufficient  to  bring  her  within  the  class 
of  dependents ; 9  but  the  rule  was  also  laid  down  that  "  the  beneficiary  must  be 


1.  Absolute  Divorce. — Tyler  v.  Odd  Fellows' 
Mut.  Relief  Assoc.,  145  Mass.  134;  Schonfield 
v.  Turner,  75  Tex.  324.  Compare  Herman  v. 
MeyerhofT,  16  W.  N.  C.  (Pa.)  212. 

2.  Second  Wife  Included. — Riley  v.  Riley,  75 
Wis.  464;  Given  -'.Wisconsin  Odd-Fellows' 
Mut.  L.  Ins.  Co.,  71  Wis.  547;  Masonic  Mut. 
Relief  Assoc.  v.  McAulev,  2  Mackey'  (D.  C.) 
70. 

3.  Unfaithful  Widow  Included.  —  Shamrock 
Benevolent  Soc.  v.  Drum,  1  Mo.  App.  320, 
where  it  is  observed  :  "  Upon  the  death  of 
Drum,  his  widow  and  his  administrator 
claimed  this  fund,  and  each  sued  the  Sham- 
rock Benevolent  Society,  which  paid  the  fund 
into  court  to  be  contended  for  by  the  parties 
claiming  it.  It  was  alleged  by  the  adminis- 
trator that  the  widow  had  eloped,  and  was 
living  in  adultery  with  a  strange  man.  The 
widow  admitted  this  charge  for  the  sake  of 
argument.  The  Circuit  Court  gave  judgment 
for  the  widow,  and  the  administrator  ap- 
pealed. We  see  no  error  in  this  ruling.  Very 
clearly,  if  the  constitution  of  1873  had  been 
the  guide,  the  widow  is,  first  of  all,  the  per- 
son to  receive  the  fund,  and  such,  we  think, 
is  the  intention  of  the  constitution  of  1872, 
though  less  plainly  expressed.  We  cannot 
apply  to  a  case  of  this  nature  the  analogy  of 
our  statute  respecting  the  forfeiture  of  dower 
for  the  misconduct  of  the  wife." 

4.  McDonald  v.  Humphries,  56  Ark.  63. 

6.  Schneider  v.  Northwestern  Mut.  L.  Ins. 
Co.,  33  Mo.  App.  64. 

6.  Term  "Dependents"  Defined. — In  Ballou 
v.  Gile,  50  Wis.  619,  the  court  said:  "We 
think  the  true  meaning  of  the  word  'depend- 
ent,' in  this  connection,  means  some  person 


or  persons  dependent  for  support  in  some  way 
upon  the  deceased  ;  and  as  the  proof  shows  that 
there  was  no  other  person  so  dependent  upon 
the  deceased  except  the  widow,  the  money 
must  be  paid  to  her."  See  also  Grand  Lodge, 
etc.  v.  Eisner,  26  Mo.  App.  108;  Alexander  v. 
Parker,  144  111.  355,  reversing-  42  111.  App. 
455,  where  a  more  liberal  definition  was 
adopted.  But  compare  Kimball  v.  Story,  108 
Mass.  382,  where  a  stepson  was  held  not  to  be 
a  "relation"  within  the  terms  of  the  Massa- 
chusetts statute  of  descent. 

7.  Fiancee  Not  Included. — Alexander  -•.  Park- 
er, 144  111.  355,  reversing  42  111.  App.  455; 
Parke  v.  Welch,  33  111.  App.  188;  Palmer  v. 
Welch,  132  111.  141 ;  McCarthy  v.  Supreme 
Lodge,  etc.,  153  Mass.  314;  Supreme  Council, 
etc.  v.  Perry,  140  Mass.  580. 

8.  Alexander  --.Parker,  144  111.  355,  revers- 
ing 42  111.  App.  45S- 

9.  McCarthy  v.  Supreme  Lodge,  etc.,  153 
Mass.  314,  the  court  saying:  'We  think,  in 
view  of  the  relation  between  them,  she  had  a 
right  to  receive  and  depend  on  his  assistance, 
and  that  he  was  under  a  moral  obligation,  after 
promising  it,  to  continue  to  furnish  it.  She  in 
fact  depended  on  it  and  was  aided  by  it  for  man)' 
months,  and  down  to  his  death.  The  money 
was  not  given  by  him  nor  received  by  her  as  a 
charity,  but  was  given  to  and  received  by  her 
as  his  intended  wife,  as  a  person  who  in  some 
sort  had  a  claim  upon  him.  And  whatever  his 
legal  rights  may  have  been,  it  plainly  was  not 
expected  by  either  that,  so  long  as  the  relation 
between  them  continued,  his  assistance  would 
be  refused  or  withheld  ;  and  so  her  dependence 
on  him  had  a  certain  quality  of  permanency, 
and  was  not  casual  or  merely  temporary." 
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dependent  upon  the  member  in  a  material  degree  for  support  or  maintenance 
or  assistance,  and  the  obligation  on  the  part  of  the  member  to  furnish  it  must, 
it  would  seem,  rest  upon  some  moral  or  legal  or  equitable  grounds,  and  not 
upon  the  purely  voluntary  or  charitable  impulses  or  disposition  of  the  member."1 

A  Widow,  of  course,  may  claim  under  a  designation  of  "  dependent,"  and 
where  the  original  beneficiaries,  who  were  the  children  of  the  insured,  died 
before  his  widow,  the  latter  was  held  entitled  to  the  fund  as  a  dependent  with- 
out any  change  in  the  designation.2 

Creditors. — The  term  "  dependents  "  does  not,  however,  include  mere  creditors.3 

Concubine.: — Nor  does  it  embrace  a  concubine  or  mistress  of  the  insured,  though 
supported  by  him.4 

e.  Relatives  —  Relations — Liberal  Construction. — These  terms,  like  the 
word  "  family,"  5  are  generally  given  a  liberal  construction. 

The  Relationship   need   Not   Be   Consanguineal  ;    marital   connection    is  sufficient.6 

Hence  the  wife  of  a  member's  grandnephew  has  been  held  entitled  to  claim 
insurance  as  being  "  related  to"  the  insured.7 

And  the  Stepfather  of  a  Member  is  a  relative  within  the  meaning  of  a  statute  pre- 
scribing who  may  become  beneficiaries.8 


1.  McCarthy  v.  Supreme  Lodge,  etc.,  153 
Mass.  314. 

2.  Ballou  v.  Gile,  50  Wis.  614. 

3.  Skillings  v.  Massachusetts  Ben.  Assoc., 
146  Mass.  217. 

4.  Keener  v.  Grand  Lodge,  etc.,  38  Mo.  App. 

543-  ,  ; 

5.  See  supra,  this  section,  Terms  of  the 
Desigriation — Family. 

6.  Spear  v.  Robinson,  29  Me.  531 ;  Simcoke 
v.  Grand  Lodge,  etc.,  84  Iowa  383;  Bennett 
v.  Van  Riper,  47  N.  J.  Eq.  563. 

7.  Wife  of  Member's  Grandnephew. — Bennett 
v.  Van  Riper,  47  N.  J.  Eq.  563,  reversing  Su- 
preme Council,  etc.  v.  Bennett,  47  N.  J.  Eq.  39, 
the  court,  per  Scudder,  J.,  saying:  "  I  think 
there  was  error  in  confining  the  meaning  of 
this  term  'related  to'  within  the  narrow  limit 
which  has  been  adopted  in  the  construction 
of  wills  and  in  some  statutes.  From  the  in- 
definite extent  of  the  word  '  relations  '  it  has 
been  found  necessary  to  limit  it  in  these  cases 
by  confining  it  to  the  next  of  kin  under  the  stat- 
ute of  distributions.  Smith  v.  Campbell,  19 
Ves.  Jr.  400;  Bennett  v.  Honywood,  Ambl.  708. 
This  includes  relations  by  blood,  and  not  by 
affinity,  and  is  applied  unless  the  testator  has 
subjoined  to  the  gift  expressions  declarator}' 
of  an  intention  to  include  them.  2  Jarm.  Wills, 
666;  Esty  v.  Clark,  ioiMass.36.  In  Bacon  on 
Beneficial  Societies  (section  260)  it  is  said: 
'  It  has  long  been  settled  that  the  word  "  rel- 
atives," when  used  in  a  will  or  statute,  includes 
those  persons  who  are  next  of  kin  under  the 
statute  of  distributions,  unless  from  the  nature 
of  the  bequest,  or  from  the  testator  having 
authorized  a  power  of  selection,  a  different 
construction  is  allowed.'  Mahon  v.  Savage,  I 
Sch.  &  Lef.  in  ;  cases  in  notes  to  Harding  v. 
Glyn,  1  Atk.  469,  2  White  and  T.  Lead.  Cas. 
1077  ;  Drew  v.  Wakefield,  54  Me.  291.  In  this 
certificate  there  is  a  power  of  selection  given, 
not  by  will,  but  by  the  contract  between  the 
parties.  There  are,  therefore,  qualifications 
to  this  rule  of  construction,  even  in  cases  of 
wills,  when  a  contrary  intention  is  manifested. 
There  can  be  no  question  about  the  intention 


of  the  holder  in  this  case  upon  the  face  of 
the  certificate.  In  Craik  v.  Lamb,  1  Colly. 
489,  Vice-.Chancellor  Shadwell  says  that  '  in 
Johnson's  Dictionary,  in  Richardson's  Dic- 
tionary, and  in  Bailey's  edition  of  Facciolati, 
the  word  "  relations  "  is  treated  as  extending 
to  affinity,  and  the  expressions  "a  relation  by 
marriage,"  and  a  "  relation  in  the  law,"~as  de- 
noting connections  by  affinity,  are  popularly, 
whether  correct  or  incorrect,  of  occasional  if 
not  of  frequent  use.'  In  our  more  modern 
dictionaries  we  find  that  a  '  relation,'  or  '  rela- 
tive,' is  defined  as  a  person  connected  by 
blood  or  affinity.  When  used  in  a  contract,  as 
in  this  case,  I  do  not  find  that  it  has  such  a 
fixed  and  definite  meaning  that  we  must 
thwart  the  purpose  of  this  decedent,  who  sup- 
posed that,  by  the  terms  of  the  article  giving 
him  control  of  his  benefit  in  the  relief  fund, 
he  could  bestow  it  on  any  of  those  popularly 
called  '  relatives  '  whom  he  might  select,  ft 
seems  also  that  a  liberal  rather  than  a  re- 
stricted meaning  given  to  the  word  'relative' 
used  in  this  article  of  the  association  would 
better  comport  with  its  benevolent  purpose. 
The  construction  contested  for  against  this 
certificate  would  exclude  a  member's  wife, 
unless  she  came  within  the  other  part  of  the 
phrase  by  being  dependent  on  him  for  her 
support.  The  ties  of  affinity  are  often  stronger 
than  those  between  collateral  or  even  lineal 
kinsmen  by  blood,  and  there  is  nothing  un- 
reasonable in  saying  that  this  certificate  was 
made  payable  to  one  whom  the  holder  sup- 
posed was  properly  classed  among  his  rela- 
tives, and  that  the  council  so  intended." 

8.  Stepfather — Simcoke  v.  Grand  Lodge, 
etc.,  84  Iowa  383,  the  court  saying:  "It 
is  urged  that  the  certificate  is  void  because 
plaintiff  is  not  a  :  relative  '  within  the  mean- 
ing of  the  statute.  By  particular  specification 
the  statute  comprehends  many  classes  of  rela- 
tives, and  then  supplements  their  use  by  the 
term  '  relative,'  without  words  of  limitation. 
Nothing  seems  to  indicate  that  the  word  is 
used  in  a  restricted  sense.  A  stepfather  is  a 
relative  by  affinity,  and  the  relationship 
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f.  HEIRS — Statute  of  Descent  and  Distribution  Referred  to. — A  designation  of  heirs 
as  beneficiaries  means  those  who  are  entitled  to  receive  under  the  statute  of 
descent  and  distribution.1 

Children — Widow. — It  includes  of  course  the  member's  children,  but  generally 
excludes  his  widow.'-4  Where,  however,  the  designation  of  heirs  is  qualified 
by  language  used  by  the  insured  in  a  will,  referring  to  the  policy  and  men- 
tioning the  widow,  she  may  claim  as  a  beneficiary.3    S:>  where  the  designation 


continues  after  the  death  of  the  wife,  on 
whom  the  relationship  depends." 

1.  "  Heirs  "  Has  Its  Statutory  Meaning. — John- 
son v.  Knights  of  Honor,  53  Ark.  255,  where 
the  court  says:  "The  weight  of  authority 
holds  that  the  word  '  heirs,'  when  used  in  any 
instrument  to  designate  the  persons  to  whom 
personal  property  is  thereby  transferred, 
given,  or  bequeathed,  and  the  context  does 
not  explain  it,  means  those  who  would, 
under  the  statute  of  distribution,  be  entitled 
to  the  personal  estate  of  the  persons  of  whom 
the}'  are  mentioned  as  heirs,  in  the  event  of 
death  and  intestacy.  Doody  v.  Higgins,  2 
Kav  &  J.  729;  Gittings  v.  McDermott.  2  Mvl. 
&  K.  69;  Wingfield  v.  Wingfield,  26  Moak 
422;  Sweet  v.  Dutton,  109  Mass.  589 ;  Wright 
v.  Methodist  Episcopal  Church,  Hoffm.  Ch. 
<N.  Y.)  213;  McCabe  v.  Spruil,  1  Dev.  Eq. 
<N.  Car.)  189;  Evans  v.  Salt,  6  Beav.  266: 
Jacobs  v.  Jacobs,  16  Beav.  560;  White  v.  Stan- 
field,  146  Mass.  424;  Low  -•.  Smith,  2  Jur.  N. 
S.  344;  Houghton  v.  Kendall,  7  Allen  (Mass.) 
77  ;  Croom  v.  Herring,  4  Hawks  ( N.  Car. )  393  ; 
Eddings  v.  Long,  10  Ala.  203;  Rawson  v. 
Rawson,  52  111.  62;  Richards  v.  Miller,  62  111. 
423;  Hascall  v.  Cox,  49  Mich.  441.  See  Till- 
man v.  Davis,  95  N.  Y.  17." 

See,  to  the  same  effect : 

United  States. — Lamont  v.  Grand  Lodge, 
etc.,  31  Fed.  Rep.  179. 

Illinois. — Alexander  v.  Northwestern  Ma- 
sonic Aid  Assoc.,  126  111.  55^;  Gauch  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  88  111.  251  ;  Lawwill  v. 
Lawwill,  29  111.  App.  643. 

Kentucky. — Weisertf.  Muehl,  81  Ky.  336. 

Massachusetts. — Else}-  v.  Odd  Fellows'  Mut. 
Relief  Assoc.,  142  Mass.  224. 

New  Jersey. — Britton  v.  Supreme  Council, 
•etc.,  46  N.  J.  Eq.  102,  19  Am.  St.  Rep.  376. 

Pennsylvania. — Northwestern  Masonic  Aid 
Assoc.  v.  Jones,  154  Pa.  St.  99. 

Tennessee. — Gosling  v.  Caldwell,  1  Lea 
(Tenn.)  454. 

Texas. — Mullins  v.  Thompson,  51  Tex.  7; 
Hanna  7'.  Hanna  (Tex.  Civ.  App.  189^),  30  S. 
W.  Rep.  820. 

In  Elsey  v.  Odd  Fellows'  Mut.  Relief  Assoc.. 
142  Mass.  224,  the  rule  stated  in  the  text  was 
applied  subject  to  the  further  limitation  that 
only  such  were  included  as  were  statutory 
heirs  at  the  time  of  the  designation.  And  see 
this  case  followed  in  Tyler  -'.  Odd  Fellows' 
Mut.  Relief  Assoc.,  145  Mass.  134.  See  also 
the  titles  Wills;  Succession. 

2.  Widow  Generally  Excluded. — Johnson  v. 
Knights  of  Honor,  53  Ark.  2;^;  Gauch  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  88  111.  251:  Phillips 
v.  Carpenter,  79  Iowa  600.  In  the  last  case 
the  court  says  :  "  As  designating  a  beneficiarv 
in  a  policy  of  insurance  is  in  the  nature  of  a 


testamentary  devise,  we  are  to  determine 
whom  the  deceased  intended  by  the  designa- 
tion '  le<ral  heirs,'  and  in  doing  so  we  are  to 
consider  the  circumstances  under  which  the 
designation  was  made,  and  the  technical  and 
generally  accepted  meaning  of  the  words  em- 
ployed. It  does  not  appear  whether  the  as-, 
sured  had  a  right  to  change  the  beneficiary 
or  not,  nor  are  any  other  circumstances 
shown,  except  that  be  left  the  plaintiff,  his 
widow,  and  one  child  surviving  him.  These 
circumstances  not  only  show  that  the  plaintiff 
is  not  entitled  to  recover  under  section  2455, 
Code,  the  intestate  leaving  issue  surviving,  but 
indicate  an  intention  that  she  should  not  share 
in  the  proceeds  of  this  insurance.  If  the  term 
'legal  heirs'  was  used  in  its  technical  sense, 
then  she  is  not  such  because  of  the  issue  sur- 
viving; if  in  the  commonly  accepted  sense, 
then  she  is  not  a  legal  heir.  The  distinction 
between  the  word  '  widow  '  and  the  word  '  heir ' 
is  marked  in  common  parlance.  No  one  hav- 
ing children  speaks  of  his  wife,  in  contempla- 
tion of  her  survivorship,  as  his  heir;  but  it  is 
believed  it  is  universal  that  she  is  referred  to  as 
widow,  and  the  children  as  heirs.  While  tech- 
nicallv,  and  in  the  single  instance  stated,  a 
widow  may  become  a  legal  heir  of  her  de- 
ceased husband,  our  conclusion  is,  under  the 
facts  of  the  case,  that,  whether  used  in  their 
technical  or  general  sense,  the  words  'legal 
heirs'  were  not  intended,  and  should  not  be 
construed,  to  include  the  plaintiff." 

3.  Widow  Specially  Referred  to  in  Will. — Kaiser 
t>.  Kaiser,  13  Daly  (N.  Y.)  522;  Hannigan 
v.  Ingraham,  55  Hun  (N.  Y.)  257,  where  the 
court  savs  :  "It  seems  to  us  quite  clear  that 
the  words  '  heirs  '  and  '  lawful  heirs,'  emploved 
in  the  form  referred  to,  should  not  in  this  case 
be  interpreted  in  the  technical  legal  sense 
of  heirs  at  law  of  the  deceased,  but  rather 
as  intending  the  widow  and  children  of  the 
deceased,  as  such  rendering  would  seem 
more  in  harmonv  with  the  purpose  of  the 
association  as  evidenced  by  its  by-laws.  Ar- 
ticle 1  contains  the  following  declaration : 
'  Its  object  being  to  aid  and  benefit  the  fami- 
lies of  deceased  members  of  the  brotherhood 
in  a  simple  and  substantial  manner.'  And  we 
think  the  same  purpose  can  be  traced  through 
the  by-laws,  as  indicating  the  class  of  persons 
intended  to  be  benefited,  and  as  furnishing  a 
pretty  clear  intimation  in  regard  to  who  were 
intend  rd  to  be  embraced  within  the  term 
'  heirs  '  or  '  lawful  heirs.'  This  case  should 
be  determined  in  the  litrht  of  the  facts  and 
circumstances  which  surround  it.  and  the 
term^  employed  should  receive  a  reasonable 
interpretation,  with  the  view  to  give  effect  to 
the  purpose  of  the  organization  and  the  inten- 
tion of  the  parties." 
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was  "  heirs,"  but  was  followed  by  the  words  "  wife  or  daughters,"  it  was 
held  that  the  daughters  were  intended  to  share  only  in  the  event  of  the  widow's 
h,  and  that  she,  if  living,  was  entitled  to  the  whole  insurance.1 
Where  there  Are  No  Children — Illinois  Statute. — In  Illinois  the  proceeds  of  a  policy 
payable  to  the  insured's  heirs  belong,  where  there  are  no  children,  to  the 
widow,  by  virtue  of  a  statute  making  her  the  heir  of  the  personalty.2  But  this 
statute  does  not  determine  the  construction  of  a  certificate  issued  by  an 
Illinois  company  to  a  citizen  of  Pennsylvania,  and  the  proceeds  are  to  be  shared 
by  the  next  of  kin  as  provided  by  the  laws  of  the  latter  state.3 


Compare  Day  Case,  43  Hun  (N.  Y.)  179, 
and  the  following  dictum  in  Britton  v.  Su- 
preme Council,  etc.,  46  N.  J.  Eq.  102,  19  Am.  St. 
Rep.  376:  "If  in  this  case  the  deceased  mem- 
ber had  left  no  person  who  would  have  been 
entitled  to  succeed  to  his  land  as  heir,  but  had 
left  a  widow,  I  do  not  think  it  could  have 
been  successfully  contended  that  that  part  of 
the  benefit-  fund  payable  on  his  death  had 
lapsed  because  his  widow  was  not  his  heir 
and  could  not  therefore  take  it.  It  would  be 
impossible  for  any  court  90  to  adjudge  with- 
out first  declaring,  as  a  matter  of  law,  that  it 
was  within  the  power  of  a  corporation,  or- 
ganized to  establish  a  fund  for  the  benefit  of  the 
widows  of  its  deceased  members,  so  to  frame 
its  by-law  as  to  cut  off  the  rights  of  the  very 
class  of  persons  for  whose  benefit  it  was  or- 
ganized, and  thus  defeat  the  fundamental 
object  of  its  organization."  See  also  Jamie- 
son  v.  Knights  Templar,  etc.,  Aid  Assoc.,  12 
Wkly.  L.  Bui.  (Ohio)  272.  « 

1.  "Heirs,"  Followed  by  Terms  "Wife  or 
Daughters." — Addison  v.  New  England  Com- 
mercial Travelers'  Assoc.,  144  Mass.  591, 
the  court  saying  :  "  The  by-laws  of  the  corpo- 
ration provided  that  if  [the  deceased]  made 
no  designation  the  amount  payable  on  his 
death  should  be  paid  to  his  widow,  or,  if  he 
left  no  widow,  to  a  guardian  or  trustee  of  his 
minor  children.  At  the  time  of  making  his 
application,  in  1878,  he  had  a  wife  and  two 
minor  children,  daughters.  In  answer  to  the 
question, '  To  whom  will  you  have  your  death 
loss  paid?'  he  answered  'To  my  heirs.'  Had 
this  been  all,  his  meaning  might  have  been 
doubtful.  It  could  not  have  been  presumed 
that  he  intended  to  include  those  heirs  who 
could  not  lawfully  be  designated,  nor  that  he 
intended  to  exclude  his  widow,  and  it  might 
be  presumed  that  he  had  in  mind  only  his 
wife  and  children,  and  intended  to  designate 
them.  But  it  might  have  been  doubtful 
whether  he  intended  to  designate  them  to 
take  as  distributees  under  the  statute  of  dis- 
tributions or  as  beneficiaries  under  the  char- 
ter and  by-laws  of  the  corporation.  The 
word  'heirs,'  used  to  designate  such  benefi- 
ciaries, excluding  one  class,  mere  dependents, 
and  including  the  other  two,  widow  and 
orphan  children,  applies  as  naturally  to  the 
classes  as  to  the  individuals  composing 
them,  and  indicates  the  widow  and  orphan 
children  quite  as  plainly  as  it  indicates  the 
widow  and  surviving  daughters.  But  we 
think  that  the  answer  to  the  next  question 
leaves  no  doubt  as  to  the  meaning.  The 
question  was, '  State  relationship  to  you,  if  any, 
of  the  person  or  persons  to  whom  payable ; ' 
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and  the  answer  is,  'Wife  or  daughters.'  The 
answer  involved  a  more  particular  description 
of  the  beneficiaries  intended  to  be  designated 
than  was  contained  in  the  former  answer ;  and, 
in  thus  designating  them,  the  applicant  sep- 
arates the  two  classes  which  he  included  in 
the  general  word  'heirs,'  and  says,  in  sub- 
stance :  '  The  person  or  persons  to  whom  it 
is  payable  are  my  wife  or  my  daughters.' 
The  answer  is  short  and  concise,  but  the 
meaning  is  sufficiently  plain  that  he  intended 
that  the  payment  should  be  to  his  widow,  or, 
if  he  left  no  widow,  to  his  surviving  daugh- 
ters. This  is  the  natural  meaning  of  the  lan- 
guage, and  it  is  what  would  be  expected.  If 
his  wife  should  survive  him,  she  would  have 
the  care  and  nurture  of  their  minor  children, 
and  she,  and  not  they,  would  be  the  person 
to  whom  pavment  was  intended  to  be  made 
by  the  statute  and  by  the  charter  arrd  by- 
laws of  the  corporation,  and  the  pavment  to 
her  would  be  for  their  use  as  well  as  for 
her." 

2.  Illinois  Statute. — Lawwill  v.  Lawwill,  29 
111.  App.  643;  Alexander  v.  Northwestern 
Masonic  Aid  Assoc.,  126  111.  558. 

3.  What  Law  Governs. — Northwestern  Ma- 
sonic Aid  Assoc.  v.  Jones,  154  Pa.  St.  99,  the 
court  saying :  "The  widow  of  the  decedent 
claimed  the  entire  fund,  because  the  certificates 
were  executed  in  the  state  of  Illinois,  and 
under  the  laws  of  that  state  the  whole  per- 
sonal estate,  where  there  are  no  children, 
descends  to  the  widow.  The  bill  in  this  case 
avers  that  an  application  was  made  by  Wil- 
liam D.  Jones,  of  Philadelphia.  The  certifi- 
cates recite  they  were  issued  to  him  in 
consideration  of,  and  in  reliance  upon,  the 
agreements  and  representations  made  in  the 
application.  They  were  thus  issued  to  him 
as  a  citizen  of  Pennsylvania,  and  contained  a 
promise  to  pay  to  his  devisees  or  his  heirs 
at  law.  The  fund  is  to  be  treated  for  pur- 
poses of  distribution  as  personal  property, 
and  as  such  the  contracts  manifestly  intended 
that  the  distribution  of  it  should  be  according 
to  the  intestate  law  of  the  domicil  of  Jones. 
To  hold  otherwise  would  be  to  declare  in  con- 
tracts of  this  kind,  made  in  different  states, 
that  one  person  might  have  shifting  sets  of 
heirs.  The  statute  rule  of  Illinois  applies 
only  to  persons  domiciled  in  that  state.  Its 
common-law  rule  is  'that  personal  property 
has  no  situs,  but  follows  the  person  of  the 
owner,  and  is  distributed  according  to  the  in- 
testate laws  of  such  owner's  domicil.'  Rich- 
ards v.  Miller,  62  111.  417.  As  Jones,  at  the 
time  of  his  death,  had  his  domicil  in  Penn- 
sylvania, the  fund  in  court  for  distribution  is 
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Heirs  of  Husband  in  Contradistinction  to  Those  of  Wife. — A  designation  of  the  wife,  or, 
in  case  of  her  prior  death,  of  "  heirs,  administrators,  or  assigns,"  refers  to  heirs 
of  the  husband  only,  and  not  to  those  of  the  wife.1  But  a  policy  on  a  husband's 
life,  issued  to  his  wife,  entitles  the  children  to  receive  as  their  mother's  heirs 
not  less  than  as  their  father's.2 

Mother — Grandchild. — Under  a  designation  of  heirs,  a  mother3  and  a  grand- 
child4 may  of  course  be  entitled  to  the  insurance. 

"Heirs" — "  Next  of  Kin" — "Dependents." — And  where  the  fund  from  which  pay- 
ment was  to  be  made  was  established  for  the  benefit  of  widows,  orphans,  etc., 
the  word  "heirs"  was  treated  as  the  equivalent  of  "next  of  kin,"  and  even  of 
"  dependents."5 

Executors. — The  term  "heirs"  does  not  usually,  of  course,  include  executors.6 
Heirs— Representatives. — When  coupled  with  "representatives"  the  fund  was 

held  payable  to  the  administrator,  in  Massachusetts?  but  not  so  in  Missouri* 
"Legal  Heirs  or  Devisees  of  Holder" — Share  of  Deceased  Child. — Where  a  certificate  is 

made  payable  to  the  wife  and  children,  "  or,  in  the  event  of  their  prior  death,  to 


to  be  distributed  under  the  intestate  laws  of 
this  state,  and  the  widow  is  not  entitled  to 
the  whole  of  the  fund." 

1.  Heirs  of  Husband  Intended. — Michigan  Mut. 
Ben.  Assoc.  v.  Rolfe,  76  Mich.  146.  It  is  ob- 
served in  the  opinion  :  "Counsel  for  [the  wife's] 
heirs  contend  that  the  designation  in  the  cer- 
tificate designated  her  heirs  as  the  beneficiary 
in  case  of  her  death  before  her  husband's ;  and 
there  is  much  plausibility  in  this  position. 
But  we  must  put  such  construction  upon  the 
contract  as  will  carry  out  the  intention  of  the 
parties  within  the  limitations  of  the  law.  The 
purpose  of  the  law  is  declared  to  be  the  '  secur- 
ing to  the  families  or  heirs  of  any  member,  upon 
his  death,  a  certain  sum  of  money.'  It  is  not 
the  intent  of  the  law  to  secure  to  the  heirs  of 
the  beneficiary,  who  is  not  a.  member,  the  pay- 
ment of  a  sum  of  money.  So  that,  unless  the 
heirs  of  the  beneficiary  are  at  the  same  time 
the  heirs  of  the  member,  the  law  would  not 
embrace  them  in  its  purpose.  Had  the  mem- 
ber and  his  wife,  who  is  named  as  a  beneficiary, 
had  a  child  or  children  living  at  the  time  of 
his  death,  they  would  have  been  both  within 
the  letter  and  spirit  of  the  statute.  But  they 
had  no  children,  and  it  was  not  the  design  of 
the  statute  that  the  money  should  pass  to  her 
heirs  to  the  exclusion  of  his.  In  order  to  carry 
out  the  intention  of  testators,  courts  have  often 
held  that  the  word  'heirs'  means  children. 
Bunnell  v.  Evans,  26  Ohio  St.  409;  Carter  v. 
Reddish.  32  Ohio  St.  1  ;  Dunn  v.  Davis,  12  Ala. 
135;  Loving  v.  Hunter,  8  Yerg.  (Tenn.)  4; 
Powell  v.  Glenn,  21  Ala.  458;  Ellet7'.  Paxson, 
2  W.  &  S.  (Pa.)  418;  Roberts  v.  Ogbourne, 
37  Ala.  175 ;  Urich  v.  Merkel,  81  Pa.  St.  332 ; 
Goodell  t'.  Hibbard,  32  Mich.  47  ;  Hascall  v. 
Cox,  49  Mich.  435.  And  see  note  to  Bailey  v. 
Bailey,  25  Mich.  185.  Had  the  certificate  read 
that  payment  should  be  made  on  the  death  of 
Francis  M.  Lyon  to  Lorey  E.  Lyon,  his  wife; 
and,  in  case  she  should  die  before  he  did,  then 
to  Alice  Rolfe,  her  mother,  and  her  brothers 
and  sisters,  naming  them,  it  would  be  seen  at 
once  that  the  latter  would  not  be  within  the 
purpose  of  the  statute  any  more  than  if  the 
member  had  designated  any  other  strangers  as 
his  beneficiaries  outside  of  his  family  and  heirs. 


And  such  designation  of  a  stranger,  having  no 
insurable  interest,  has  been  held  void  by  this 
and  other  courts.  There  being  no  beneficiary 
named  in  the  certificate  qualified  to  take,  and 
having  no  family,  the  money  is  payable  to  his 
heirs." 

2.  Whitehead  ;•.  New  York  L.  Ins.  Co.,  33 
Hun  (X.  Y.)  425. 

3.  A  Designation  of  "Family  and  Heirs"  in- 
cludes the  mother.  Young  Men's  Mut.  L. 
Assoc.  v.  Harrison,  23  Wkly.  L.  Bui.  (Ohio) 
360. 

4.  Gosling  v.  Caldwell,  1  Lea  (Tenn.)  454. 
6.  Britton  v.  Supreme  Council,  etc.,  46  N. 

J.  Eq.  102,  19  Am.  St.  Rep.  376. 

6.  Executors. — Loos  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  41  Mo.  538,  1  Bigelow  Life  and 
Accident  Ins.  Rep.  315.  The  court  observes : 
"Legal  representatives  and  personal  repre- 
sentatives, in  the  general  or  professional  sense, 
mean  simply  executors  or  administrators.  Al- 
though this  is  the  primary  legal  meaning,  they 
are  often  construed  differently  if  it  is  clear 
that  the  intention  was  to  vest  the  estate  in  a 
different  class  of  persons.  That  they  mean 
executors  and  administrators  will  ordinarily 
be  taken  as  true  where  nothing  is  shown  to 
raise  a  counter  presumption,  but  the  meaning 
is  not  so  inflexibly  attached  as  to  prevail  in  all 
cases  when  it  is  manifest  that  another  disposi- 
tion was  intended.  The  intention  must  con- 
trol, and  that  intention  is  to  be  gathered  by  a 
view  of  the  context  subject-matter  and  the 
purpose  to  be  attained.  The  words  have 
therefore  been  held  to  mean  next  of  kin  when 
the  circumstances  of  thecase  made  it  apparent 
that  such  a  construction  would  effectuate  the 
object  had  in  view.  The  language  used  by  the 
assured  would  seem  to  indicate  that  it  was  his 
intention,  in  case  of  his  untimely  decease,  to 
make  some  provision  for  the  surviving  mem- 
bers of  his  family,  and  not  that  the  money 
arising  from  the  policy  should  go  to  his  ex- 
ecutors or  administrators,  to  be  administered 
on  as  ordinary  assets."  See  also  Northwest- 
ern Masonic  Aid  Assoc.  v.  Jones,  154  Pa.  St.  99. 

7.  Wason  v.  Colburn,  99  Mass.  342. 

8.  Loos  v.  John  Hancock  Mut.  L.  Ins.  Co., 
41  Mo.  538. 
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the  legal  heirs  or  devisees  of  the  holder,"  it  was  held  that  the  heirs  were  entitled' 
to  the  share  of  a  deceased  child ; 1  and  where  the  language  of  the  alternative 
designation  was  the  same  as  that  just  quoted,  but  the  "devisees,"  instead  of 
wife  and  children,  were  made  the  primary  beneficiaries,  and  the  member  died 
intestate,  the  court  directed  the  levy  of  an  assessment  by  the  association  to 
pay  the  heirs.2 

Beneficiary  Dying  in  Lifetime  of  Member — Power  of  Appointment  Inoperative. — A  descrip- 
tion of  the  fund  in  the  member's  designation  of  his  mother,  as  "the  one  thou- 
sand dollars  my  heirs  are  to  receive,"  is  not  of  itself  sufficient  to  entitle  the 
heirs  to  receive  in  case  of  the  mother's  death  prior  to  that  of  the  insured.3 

Survivorship  in  Common  Disaster. — Where  the  benefit  was  to  be  paid  to  the  heirs 
in  case  the  beneficiary  should  die  before  the  member,  and  the  beneficiary,  who 
was  the  insured's  wife,  met  death  instantaneously  with  her  husband,  it  was 
held  that  the  heirs  were  entitled  to  the  fund.4 


1.  Covenant  Mut.  Ben.  Assoc.  v.  Hoffman, 
1 10  111.  603. 

2.  Heirs — Devisees. — In  Covenant  Mut.  Ben. 
Assoc.  v.  Sears,  114  111.  108,  the  court  reasons 
as  follows:  "The  object  of  this  association, 
the  very  end  of  its  being,  was  to  afford  finan- 
cial aid  and  assistance  to  the  widows,  orphans, 
heirs,  or  devisees  of  its  deceased  members. 
This  was  done  by  means  of  the  benefit  money 
promised  in  members'  certificates,  which  was 
paid  over  after  their  death.  The  deceased 
became  a  member  for  the  sole  purpose  of 
securing  the  provision  of  this  benefit  money 
for  one  or  more  of  said  classes  of  persons 
which  he  might  leave  surviving  him.  The 
mortuary  assessments  and  other  payments  of 
money  which  he  made  were  for  this  purpose 
and  no  other.  It  would  be  a  very  hard  con- 
struction, and  defeat  of  intention,  to  hold 
that  the  heirs,  the  only  class  of  the  benefi- 
ciary persons  the  deceased  left  surviving  him, 
should  not  take  any  of  the  money  promised 
by  the  certificate,  and  that  all  the  payments 
of  money  made  by  the  deceased  should  have 
been  for  no  purpose,  merely  because  he  had 
never  made  a  will  and  had  devisees.  Such  a 
construction  surely  should  not  be  adopted, 
unless  it  is  compelled  by  language  which 
clearly  will  not  admit  of  any  other  interpre- 
tation. The  certificate  provides  that,  upon 
proof  of  the  certificate  holder's  death,  an  as- 
sessment shall  be  levied  on  the  members  for 
the  full  amount  of  the  certificate.  This  im- 
plies that  the  money  so  raised  is  to  be  paid 
over  to  some  one.  Then  comes  the  promise 
of  the  certificate  that  the  association  will  pay 
the  sum  so  collected  on  such  assessments  as  a 
benefit  to  the  decedent's  '  devisees,  as  pro- 
vided in  last  will  and  testament,  or,  in  the 
event  of  their  prior  death,  to  the  legal  heir  or 
devisees  of  the  certificate  holder.'  It  is  true 
the  letter  is  that,  in  the  event  of  the  prior 
death  of  the  devisees,  the  money  is  to  be 
paid  to  the  heirs;  but  is  it  the  meaning 
that  the  money  was  to  be  paid  to  the  heirs 
only  in  the  event  of  the  prior  death  of 
devisees?  The  clear  intent  is  that  either  devi- 
sees or  the  heirs,  one  or  the  other  of  them, 
should  take.  The  certificate  appears  to  as- 
sume that  there  was  a  will,  and  devisees  un- 
der it,  and  so  provides  for  payment  to  them, 
or,  in  the  event  of  their  prior  death,  to  the  heir 


of  the  certificate  holder.  It  would  seem  to  be 
great  violence  to  intention  that  the  money 
should  not  be  paid  over,  but  that  it  should  be 
held  by  and  go  to  the  association,  while  there 
were  heirs  to  take  it.  The  meaning  evidently 
was  that  the  money  should  go  to  devisees  if 
there  were  devisees  to  take  it,  and  that  if 
there  were  not  devisees  to  take  it,  then  it 
should  go  to  heirs.  The  circumstances  of 
there  having  been  a  will,  devisees  under  it, 
and  their  prior  death,  were  not  important. 
The  essential  thing  was  there  not  being  dev- 
isees to  take,  and  not  there  having  been  devi- 
sees and  they  having  died.  Nonexistence,  by 
the  true  meaning,  was  the  same  as  prior  death. 
The  substantial  promise  was  to  pay  to  devi- 
sees if  there  were  devisees  to  take,  and  if 
not,  then  to  pay  to  heirs.  We  think  this  the 
fair  and  reasonable  construction  of  the  agree- 
ment, which,  in  view  of  the  purpose  of  the  as- 
sociation, may  well  be  adopted." 

3.  Appointment  of  Second  Beneficiary  Inopera- 
tive.—  Hellenberg  -•.  District  No.  1,  etc., 
94  N.  Y.  580,  where  it  is  said:  "This  lan- 
guage was  purely  matter  of  description,  in- 
tended to  identify  the  fund,  and  will  not  at 
all  bear  the  interpretation  sought  to  be  put 
upon  it  of  a  designation  of  his  'heirs'  as 
the  recipients.  On  the  contrary,  the  paper 
itself  excluded  any  such  interpretation,  for  its 
very  purpose  was  to  name  and  designate  the 
particular  recipient,  irrespective  of  the  ques- 
tion whether  she  should  prove  to  be  one  of 
his  heirs  or  not.  If  his  mother  had  been  liv- 
ing at  his  death,  she  would  have  been  entitled 
to  the  endowment  because  specifically  named, 
and  not  by  virtue  of  any  relationship  to  the 
testator.  The  mother  thus  named  had  no  in- 
terest in  or  title  to  the  money  to  be  paid 
while  she  was  living.  The  testator  could  have 
at  any  time  gone  to  his  lodge  and  designated 
upon  the  books  some  other  recipient,  thus 
revoking  his  previous  designation.  The 
mother  could  not  become  entitled  to  the 
endowment  at  all,  unless  she  survived  the 
testator  and  her  designation  remained 
unrevoked." 

4.  Insured  and  Beneficiary  Dying  Instantane- 
ously— Presumption. — Paden  v.  Briscoe,  81  Tex. 
563.  It  is  said  in  the  opinion  :  "  The  common 
law  does  not  indulge  in  any  presumptions  of 
survivorship  or  death  by  reason  of  age  or  sex 
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Purpose  of  Association  to  be  Considered. — Where  the  by-laws  of  the  association 
recited  that  its  object  was  to  benefit  the  families  of  deceased  members,  it  was 
held  that  the  word  "  heirs  "  should  not  be  construed  in  its  technical  sense,  but  as 
including  the  widow  and  children.1 

Nonliability  for  Debts  of  Insured. — The  proceeds  of  a  policy  payable  to  the 
insured's  heirs  do  not  of  course  form  a  part  of  his  estate  for  the  payment  of 
debts.2 

After-born  Children. — In  California  it  is  held  that  where  one  designates  his 
"legal  heirs"  he  thereby  vests  an  irrevocable  interest  in  those  of  his  heirs  who 
are  then  living,  and  that  at  the  birth  of  after-born  heirs  they  take  a  similar 
interest.3 

In  Iowa  a  designation  of  legal  heirs  by  one  who  left  a  widow  and  one  child 
was  held  to  give  the  entire  fund  to  the  child,  as  the  wife,  under  the  state 
statute,  is  an  heir  in  only  one  special  instance.4 

Collateral  Heirs. — A  fund  payable  by  a  society  whose  constitution  provided 
that  the  member's  heirs  should  take  in  case  the  beneficiary  should  predecease 
him  and  no  other  disposition  should  be  made,  was  awarded  to  the  member's 
collateral  heirs,  though  he  left  a  will.5 

g.  LEGAL  REPRESENTATIVES — Executors  and  Administrators  Ordinarily  Intended. — 
These  words,  when  used  in  a  designation,  usually  have,  unless  the  context 
indicates  a  different  intent,  their  ordinary  meaning  of  executors  and  adminis- 
trators,6 who  alone  may  sue  on  the  policy.1. 

Sometimes  Not  Construed  in  Technical  Sense. — But  under  peculiar  circumstances  the 


when  two  or  more  are  lost  in  a  common  dis- 
aster. It  leaves  the  ascertainment  of  the  time 
of  death  to  be  gathered,  like  any  other  fact, 
by  pertinent  evidence  introduced  for  that  pur- 
pose. This  case  is  here  without  a  statement 
of  facts,  and,  having  no  presumptions  to  aid 
us,  we  must  conclude  that  the  findings  of  the 
court  that  John  F.  and  Louella  Briscoe  died 
at  the  same  instant  of  time  are  correct.  The 
finding  of  the  court  that  no  one  witnessed  the 
death  of  the  parties  does  not  necessarily  neg- 
ative the  possibility  or  probability  that  they 
both  died  at  the  same  time,  and  that  facts  and 
circumstances  were  introduced  in  evidence 
that  would  authorize  the  court  to  so  find.  In 
the  absence  of  a  statement  of  facts  the  pre- 
sumption must  be  indulged  that  the  court 
heard  evidence  upon  this  issue,  and  that  his 
findings  are  correct  results  warranted  by  the 
evidence.  In  order  to  divert  the  fund  from 
the  direction  named  by  the  husband,  it  de- 
volved upon  the  intervenors  to  establish  by 
evidence  the  existence  of  the  contingency  that 
would  accomplish  such  purpose.  The  court 
below  finds  that  the  wife,  the  beneficiary 
named  by  the  husband,  did  not  die  before  her 
husband,  but  died  at  the  same  instant.  The 
result  of  this  finding  is  that  the  beneficiary 
named  at  the  time  the  policy  was  earned  by 
the  death  of  the  husband  did  not  survive  him, 
and  was  incapable  of  taking  the  proceeds  of 
the  policies.  The  purpose  of  this  contract  of 
insurance  entered  into  by  the  husband  and 
the  association  was  to  provide  a  fund  for  his 
wife,  payable  at  his  death,  and,  in  the  event 
she  was  incapable  of  taking  by  reason  of  her 
death,  then  those  heirs  of  the  husband  de- 
pendent upon  him  should  take.  These  are 
plain  provisions  of  the  rules  and  by-laws  of 
the  association  that  enter  into  and  form  a  part 
of  the  contract  of  insurance.    The  use  of  the 


words  'die  before,'  in  the  contract  of  insur- 
ance, was  evidently  intended  to  mean  that  the 
beneficiary  named  must  be  dead  and  incapa- 
ble of  taking  at  the  time  the  policy  was  earned 
by  reason  of  the  death  of  the  husband.  The 
instantaneous  death  of  both  the  husband  and 
wife  successfully  accomplished  the  inability 
of  the  wife  to  take  as  if  she  had  died  before. 
The  court  below  finds  that  the  intervenors  are 
the  heirs  of  John  F.  Briscoe,  and  were  depend- 
ent upon  him  at  his  death.  The  contingency 
having  occurred  that  would  vest  the  property 
in  his  heirs  dependent  upon  him,  the  court 
correctly  rendered  judgment  in  favor  of  ap- 
pellees." See  the  titles  Presumptions;  Sur- 
vivorship (in  Common  Disaster). 

1.  Hannigan  v.  Ingraham,  55  Hun  (N.Y.)  257. 

2.  Mullins  v.  Thompson,  51  Tex.  7;  White 
-'.  Smith,  2  Tex.  App.  Civ.  Cas.,  §  400.  See 
the  title  Debts  of  Decedents. 

3.  Yore  v.  Booth,  no  Cal.  238. 

4.  Phillips  -'.  Carpenter,  79  Iowa  600. 
6.  Espy  v.  American  Legion  of  Honor,  7 

Kulp  (Pa.)  134. 

6.  Legal  Representatives — Ordinary  Meaning. 
— Johnson  v.  Van  Epps,  no  111.  551;  People 
v.  Phelps,  78  111.  147 ;  Wason  v.  Colburn.  99 
Mass.  342,  1  Bigelow  Life  &  Acc.  Ins.  Rep. 
278;  Sulz  v.  Mutual  Reserve  Fund  L. 
Assoc.,  145  N.  Y.  563.  See  also  Kelley  v. 
Mann,  56  Iowa  625,  holding  it  to  be  the  ad- 
ministrator's duty  to  collect  life-insurance 
money  thus  payable. 

In  Armstrong  -■.  Mutual  L.  Ins.  Co.,  n  Fed. 
Rep.  573,  the  rule  as  given  in  the  text  was  laid 
down,  but  on  appeal  (117  U.  S.  591)  the  judg- 
ment was  reversed,  and  the  doctrine  stated 
more  broadly. 

7.  Sulz  v.  Mutual  Reserve  Fund  L.  Assoc., 
145  N.  Y.  563,  7  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  593- 
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phrase  "legal  representatives"  has  been  held  to  include  next  of  kin,1  widow 
md  children,*  and  assigns,3  to  the  exclusion  of  executors  and  administrators. 
So,  where  the  fund  was  made  payable  to  members'  "  representatives,"  this  was 
construed  not  to  be  a  technical  term,  but  to  include  one  whom  a  member  or  the 
by-laws  might  designate.4 

Heirs,  Executors,  Administrators,  or  Assigns. — Where  the  beneficiaries  named  were 
"heirs,  executors,  administrators,  or  assigns,"  the  first  and  last  of  these  words 
were  held  not  to  affect  the  construction,  and  the  proceeds  of  the  policy  were 
awarded  to  the  personal  representatives.5 

Society  Named  as  Beneficiary  if  No  Legal  Representatives  Exist. — A  provision  making 
the  society  the  beneficiary  if  the  insured  left  no  "  legal  representatives"  was 
construed  to  mean  those  representatives  contemplated  by  the  charter,  i.  e., 
"  the  widow,  orphans,  heirs,"  etc.6 

For  the  Benefit  of  the  Estate  of  the  Insured. — The  designation  of  the  beneficiary 
as  "  for  the  benefit  of  the  estate  of  the  insured,"  was  held  sufficient,  under  the 
Florida  statute,  to  include  his  child.7 

Policy  by  Wife  Payable  to  Executors,  Administrators,  and  Assigns — Rights  of  Husband. — In 
Pennsylvania,  under  an  act  providing  for  the  division  among  her  husband  and 
children  equally  of  the  personalty  of  a  married  woman  dying  intestate,  the 
husband's  administrator  was  held  entitled  to  one-third  of  the  proceeds  of  a 
policy  payable  to  the  "  executors,  administrators,  and  assigns  "  of  the  wife,  who 
had  died  intestate,  leaving  two  children.8 

Policy  for  Minor  Daughter  or  Her  Legal  Representatives — Marriage — Surviving  Husband. — 
A  policy  payable  to  the  insured's  four-year-old  daughter  or  her  "  legal  repre- 
sentatives "  does  not,  after  her  marriage  and  death,  authorize  payment  to  her 
surviving  husband'.9 

Executor  or  Administrator  Named  in  Policy — Change  of  Beneficiary  by  Insured. — Though 


1.  Next  of  Kin.- — Schultz  v.  Citizens'  Mut  L. 
Ins.  Co.,  59  Minn.  308,  where  the  court  says  : 
"  Notwithstanding  the  loose,  inaccurate,  and 
apparently  contradictory  use  of  terms  in  the 
application  and  policy,  we  are  satisfied  that 
the  heirs  (including  the  widow)  of  the  de- 
ceased are  the  beneficiaries  of  the  policy,  and 
that  the  words  '  legal  representatives,'  as  there- 
in used,  must  be  construed  as  meaning  heirs  or 
next  of  kin,  and  not  executors  or  administra- 
tors. It  is  always  permissible  to  construe 
these  words  in  that  way,  especially  in  wills 
and  policies  of  life  insurance,  wherever  it  is 
apparent  from  the  context  or  subject-matter 
that  they  were  used  in  that  sense.  They  will 
be  construed  in  that  way  more  readily  in 
policies  of  life  insurance  than  in  almost  any 
other  kind  of  instrument,  for  the  reason  that 
such  insurance  is  very  commonly  intended  as 
a  provision  for  the  family  of  the  insured.  A 
controlling  fact  in  this  case  is  that,  whenever 
the  words  '  personal  representatives  '  are  used, 
thej'  have  reference,  not  to  the  persons  en- 
titled merely  to  receive  the  money,  but  to 
those  for  whose  '  benefit '  or  '  use  '  the  policy 
is  taken  or  the  money  is  payable.  It  is  not  to 
be  supposed  that  the  insuned  intended  his  ex- 
ecutors or  administrators  personally  to  be  the 
beneficiaries  of  the  policy."  See  also  Rose 
v.  Wortham,  95  Tenn.  505  ;  Hodges'  Appeal,  8 
W.  N.  C.  (Pa.)  209;  Loos  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  41  Mo.  538,  1  Bigelow  Life 
&  Acc.  Ins.  Rep.  315  (1867),  construing 
"heirs  or  representatives;"  Geoffroy  v.  Gil- 
bert, 15  Misc.  Rep.  (N.  Y.  Supreme  Ct. )  60; 
Hutson  v.  Merrifield,  51  Ind.  24. 


2.  Widow  and  Children. — In  Griswold  v.  Saw- 
yer, 125  N.  Y.  411,  56  Hun  (N.  Y.)  12,  it  was 
held  that  the  fact  that  the  insured,  when 
he  took  out  his  policy,  was  old  and  heavily 
indebted,  raised  the  presumption  that  the 
insurance  was  intended  for  his  dependent 
family. 

See  also  Madeira's  Appeal  (Pa.  1886),  4 
Atl.  Rep.  908,  where,  however,  the  policy  was 
held  to  belong  to  the  wife  by  way  of  gift : 
Reed  v.  Painter,  129  Mo.  674. 

3.  Assigns. — New  York  L.  Ins.  Co.  v. 
Flack,  3  Md.  341,  1  Bigelow  Life  &  Acc. 
Ins.  Rep.  146;  New  York  Mut.  L.  Ins.  Co. 
v.  Armstrong,  117  U.  S.  591.  In  the  latter 
case  the  court  says:  "The  term  'legal  rep- 
resentatives '  is  not  necessarily  restricted  to 
the  personal  representatives  of  one  deceased, 
but  is  sufficiently  broad  to  cover  all  persons 
who,  with  respect  to  his  property,  stand  in 
his  place  and  represent  his  interests,  whether 
transferred  to  them  by  his  act  or  by  operation 
of  law.  It  may,  in  this  case,  include  assigns 
as  well  as  executors  and  administrators. 
New  York  L.  Ins.  Co.  v.  Flack,  3  Md.  341." 

4.  Walter  v.  Hensel,  42  Minn.  204. 
6.  Rawson  v.  Jones,  52  Ga.  458,  5  Bigelow 

Life  &  Acc.  Ins.  Rep.  79. 

6.  Masonic  Mut.  Relief  Assoc.  v.  McAuley, 
2  Mackey  (D.  C.)  70. 

7.  Pace  v.  Pace,  19  Fla.  438. 

8.  Deginther's  Appeal,  83  Pa.  St.  337.  But 
compare  McCauley's  Appeal,  93  Pa.  St. 
102. 

9.  Geoffroy  v.  Gilbert,  15  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  60. 
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the  policy  name  the  insured's  "executor  or  administrator,"  he  may  designate 
his  mother,  who  will  then  be  entitled  to  the  proceeds.1 

h.  Devisees. — A  designation  of  devisees  is  generally  given  its  ordinary 
meaning  of  persons  named  in  the  insured's  will  as  the  legal  successors  to  his 
property.2  It  may,  however,  be  "  used  in  its  primary  sense  of  one  separated 
or  designated."3 

Where  there  Are  No  Devisees. — It  has  been  held  that  where  devisees  alone  are 
designated  the  insured's  administrator  cannot  recover,  though  the  former 
died  intestate.4  But  where  the  certificate  contained  a  condition  that  its  pro- 
ceeds should  be  payable  to  the  devisees,  "  or,  in  the  event  of  their  prior  death, 
to  the  legal  heirs,"  the  court  construed  this  to  mean  that  the  certificate  was 
payable  to  some  one  in  any  case,  and  that  the  heirs  were  entitled  to  its  pro- 
ceeds  though  the  insured  had  never  named  any  devisees.5 


1.  Prudential  Ins.  Co.  v.  Young  (Ind.  App. 
1896),  43  N.  E.  Rep.  253. 

2.  Alexander  v.  Northwestern  Masonic 
Aid  Assoc.,  126  111.  558.  But  compare 
Lamont  v.  Grand  Lodge,  etc.,  31  Fed.  Rep. 
177- 

3.  Shiras,  J.,  in  Lamont  v.  Grand  Lodge, 
etc.,  31  Fed.  Rep.  177. 

4.  Devisees  Alone  Designated — Insured  Dying 
Intestate. — Worley  v.  Northwestern  Masonic 
Aid  Assoc.,  10  Fed.  Rep.  227,  where  the  court 
says :  "  The  stipulation  entered  into  by  the 
members  of  this  benevolent  or  charitable  asso- 
ciation was  to  pay  money  in  certain  proportions 
to  the  devisees  of  the  decedent ;  that  is,  to  such 
person  or  persons  as  he  should  appoint  by  his 
will  to  receive  the  money.  It  so  happens 
that  he  died  without  appointing  any  benefi- 
ciary of  his  bounty  Is  it  any  breach  of  the 
stipulation  not  to  pay  to  the  widow  or  the 
orphans  or  the  heirs,  or  to  the  creditors  of 
the  decedent?  Neither  the  decedent  nor  the 
defendant  corporation  intended  by  this  con- 
tract to  provide  for  the  widow,  heirs,  or- 
phans, or  creditors  of  the  decedent.  The 
expression  of  one  thing  excludes  other  and 
different  things.  The  designation  of  devisees 
in  the  contract  excludes  the  other  classes — 
the  heirs,  widow,  orphans,  and  creditors. 
Who  will  undertake,  without  violence  to  the 
known  meaning  of  words,  to  say  that  the  word 
'  devisees,'  in  this  contract,  can  be  construed 
to  mean  directly  or  indirectly  the  widow,"  or 
orphans,  or  creditors?  But  if  the  administra- 
tor shall  receive  the  money  due  upon  this 
contract,  it  will  go  through  his  hands  to  one 
or  all  of  these  classes  of  beneficiaries.  In- 
deed, I  see  no  escape  from  the  conclusion 
that  if  the  administrator  shall  collect  the 
money  it  must  go  primarily  to  the  decedent's 
creditors.  The  only  ground  upon  which  the 
administrator  can  enforce  payment  is  that 
the  money  belongs  as  assets  to  the  decedent's 
estate.  He  surely  cannot  collect  the  money 
as  representative  of  the  widow,  orphans,  or 
heirs  at  law,  and  for  their  exclusive  benefit; 
since,  in  making  a  contract  for  the  payment 
of  money  to  'devisees,'  the  decedent  clearly 
excluded  the  other  classes,  for  whose  benefit 
alone  he  could  have  contracted  according  to 
the  articles  of  incorporation.  Since,  then, 
the  administrator  must,  if  he  collects  the 
money  at  all,  proceed  upon  the  ground  that 

3  C.  of  L. — 62  1 


it  is  assets  of  the  estate,  it  is  clear  that  the 
creditors  must  be  first  satisfied — a  result  mani- 
festly inadmissible.  No  one  surely  will  se- 
riously contend  that  the  creditors  of  the 
decedent  are  entitled  to  payment  out  of  the 
fund  in  question." 

5.  Payable  to  Devisees,  "or,  in  the  Event  of 
their  Prior  Death,  to  the  Legal  Heirs." — Smith  v. 
Covenant  Mut.  Ben.  Assoc.,  24  Fed.  Rep.  685. 
Dyer,  J.,  says  in  the  opinion:  "It  must  be 
presumed  that  the  association  intended  by 
this  certificate  to  pay  to  somebody,  as  benefi- 
ciary, whatever  sum  should  be  collected  by 
assessment  from  other  certificate  holders,  not 
exceeding  the  sum  specified  in  the  certificate. 
The  vitality  of  the  contract  was  not  to  depend 
upon  the  fact  that  the  insured  should  make  a 
last  will  and  testament,  in  which  devisees 
should  be  named,  nor  do  we  think  that  a 
remedy  upon  the  contract  in  favor  of  the  le- 
gal heirs  of  the  insured  was  intended  to  be 
made  absolutely  dependent  upon  the  prior  ex- 
istence and  death  of  such  devisees.  The  in- 
sured might  die  intestate.  It  could  not  have 
been  in  the  contemplation  of  the  parties  that 
in  that  event  there  was  to  be  no  beneficiary  en- 
titled to  sue  upon  the  contract.  The  certifi- 
cate fairly  and  reasonably  construed  means,  we 
think,  that  if  the  insured  should  choose  to  make 
a  last  will  in  which  devisees  should  be  named, 
then  such  devisees  were  to  become  the  bene- 
ficiaries entitled  to  receive  and  recover  the 
sum  collected  by  assessment  on  account  of  the 
certificate.  But  no  obligation  was  imposed 
upon  the  insured  to  make  a  last  will.  He 
might,  if  he  chose,  leave  his  estate  to  be  di- 
vided among  legal  heirs  as  the  law  should 
direct  its  division ;  and  in  that  event,  as  no 
devisees  would  exist,  the  benefits  of  the  cer- 
tificate would  accrue  to  the  heirs.  In  other 
words,  the  effect  of  the  contract  is  that  if  the 
insured  has  made  no  will,  and  if,  therefore, 
no  devisees  are  in  existence,  his  legal  heirs 
shall  become  the  beneficiaries  entitled  to  en- 
force payment  in  a  suit  upon  the  certificate. 
This  view  of  the  rights  of  the  parties  accords 
with  the  sense  and  meaning  of  the  contract. 
The  only  case  cited  by  defendant's  counsel  in 
support  of  his  contention  upon  this  point  is 
Worley  v.  Northwestern  Masonic  Aid  Assoc., 
10  Fed.  Rep.  227,  and,  at  first  glance,  the 
opinion  of  Judge  Love,  concurred  in  by  Judge 
McCrary,  seems  opposed  to  the  views  we  here 
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i.  EsTate. — In  Kentucky,  where  the  insured  named  his  estate  as  the  bene- 
ficiary, this  was  held  to  require  payment  to  his  personal  representative.1  But 
in  Florida  a  similar  designation  was  construed  so  as  to  give  the  proceeds  of 
the  policy  to  a  minor  child  of  the  insured.2  The  designation  of  the  insured's 
estate  in  a  fire  policy  was  held  to  mean  the  owners  of  the  legal  title.3 

Death  of  Original  Beneficiary — Second  Designation  of  Estate. — Where,  on  the  death  of 
a  beneficiary,  a  new  policy  was  issued  with  the  designation  of  estate,  this  was 
construed  as  referring  to  the  estate  of  the  beneficiary  and  not  to  that  of  the 
insured.4 

3.  Absence,  Ambiguity,  or  Failure  of  Designation — a.  In  General — Nature  of 
Insured's  Interest — Power  of  Appointment. — In  some  of  the  cases  it  is  declared  that  the 
insured  in  a  mutual  benefit  certificate  has  a  mere  power  of  appointment  over 
the  fund.5 

Failure  of  Insured  to  Exercise  the  Power. — And  if  the  policy  provide  for  payment 
to  a  designated  party,  the  failure  to  exercise  this  power  of  appointment  is  held 
to  relieve  the  insurer  from  the  necessity  of  payment.  Thus,  where  the  consti- 
tution of  a  benefit  society  provided  for  payment  to  such  person  as  the  member 
should  designate  in  writing,  and  there  was  no  such  designation,  there  was  held 
to  be  no  cause  of  action  against  the  society.6  So,  where  the  by-laws  provided 
for  payment,  in  case  of  the  prior  death  of  certain  parties,  to  one  whom  the 
insured  "  may  have  formally  designated,"  and  after  the  death  of  the  original 
beneficiary  none  other  was  named,  the  insured's  representative  was  denied 
recovery,  though  the  first  designation  referred  to  the  fund  as  the  sum  which 
the  insured's  heirs  were  to  receive.7    Where  a  policy  was  made  payable  to 


express.  But  we  think  that  case  is  distin- 
guishable from  the  one  at  bar." 

1.  Estate  Designated  as  Beneficiary — Personal 
Representatives. — Basye  v.  Adams,  81  Ky.  368, 
the  court  saying  :  "  He  designated  his  '  estate  ' 
as  his  beneficiary,  by  which  he  clearly  meant 
that  the  amount  payable  at  his  death  should 
become  assets  of  his  estate,  to  be  paid  over  to 
his  personal  representative,  and  by  him  dis- 
posed of  according  to  the  laws  providing  for 
the  distribution  of  estates  of  deceased  persons, 
and  payment  of  debts  against  them." 

2.  "  For  the  Benefit  of  the  Estate  of  the  In- 
sured " — Minor  Child. — Pace  v.  Pace,  19  Fla. 
438,  where  it  is  observed  :  "  There  is  nothing  in 
this  bill  to  show  the  existence  of  a  creditor 
of  Pace  at  the  date  of  the  contract.  It  does 
appear  that  he  had  an  only  child,  the  plaintiff, 
then  not  five  years  of  age.  The  term  '  estate  ' 
here  in  its  strict  legal  signification  embraces 
neither  the  administrator,  the  heir,  or  the 
creditor  of  the  assured.  It  means  the  effects, 
personal  and  real,  left  by  the  decedent,  when 
given  a  signification  with  reference  to  a  period 
subsequent  to  his  death,  and  that  is  the  date 
when  the  benefit  was  to  accrue.  Such  literal 
legal  signification-  would  be  absurd.  The 
word  'benefit'  in  a  policy  of  insurance  must 
be  interpreted  with  reference  to  persons,  not 
things.  An  insurance  may  be  for  the  benefit 
of  a  person  owning  a  house,  not  for  the 
house.  To  benefit  stocks  and  stores  was  not 
the  intention  of  the  parties.  Without  enter- 
ing into  any  elaborate  discussion  of  the  sub- 
ject we  will  simply  state  that  the  cases 
having  a  bearing  upon  the  subject  (Loos  v. 
John  Hancock  Mut.  L.  Ins.  Co.,  41  Mo.  538; 
Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454;  Globe 
Ins.  Co.  v.  Boyle,  21  Ohio  St.  119),  show 


that  these  and  similar  terms,  under  the  cir- 
cumstances of  this  case,  are  so  interpreted  as 
to  benefit  the  surviving  members  of  the  family 
rather  than  for  the  benefit  of  the  creditor  or 
administrator,  and  that  in  this  instance  the 
beneficiary  intended  was  the  infant  child.  In 
the  interpretation  of  contracts  of  this  char- 
acter the  courts  go  a  great  way  in  this  direc- 
tion. This,  we  think,  would  have  been  the 
construction  of  this  policy  independent  of  the 
policy  of  the  statute,  which,  as  a  matter  of 
course,  should  have  some  effect  in  controlling 
our  action  in  the  matter." 

3.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  460. 

4.  Cooper  v.  Metropolitan  L.  Ins.  Co.,  1 
N.  Y.  App.  Div.  291. 

6.  Keener  v.  Grand  Lodge,  etc.,  38  Mo.  App. 
549.  See  also  Hellenberg  v.  District  No.  1, 
etc.,  94  N.  Y.  580;  Maryland  Mut.  Benevolent 
Soc,  etc.,  v.  Clendinen,44  Md.429;  Eastman 
v.  Provident  Mut.  Relief  Assoc.,  62  N.  H. 
555- 

6.  Company  Held  Not  Liable. — Order  of  Mut. 
Companions  v.  Griest,  76  Cal.  494. 

7.  Hellenberg  v.  District  No.  1,  etc.,  94  N. 
Y.  580,  the  court  saying:  "  The  mother,  Rika 
Lowenstein,  died  before  the  testator.  The  en- 
dowment could  not  be  paid  to  her,  and  was  pay- 
able to  no  one  else.  Her  death  made  the  desig- 
nation inoperative,  and  the  case  stood  exactly 
as  if  no  designation  had  been  made.  It  was 
competent  for  the  testator  to  name  another  re- 
cipient. The  learned  counsel  for  th-e  appel- 
lant argues  that  he  was  not  obliged  to  do  so. 
That  is  true,  and  is  not  in  the  least  donbtful, 
but  the  consequence  of  a  failure  to  name  and 
designate  a  beneficiary  to  whom  payment 
could  be  made  was  inevitably  that  the  corpo- 
ration would  not  be  bound  to  pay  at  all,  and 
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the  insured's  children,  and  she  died  before  any  children  were  born,  it  was  held 
that  her  executor  could  recover  nothing.1  On  the  other  hand,  where  the  life 
of  a  married  woman  was  insured  in  favor  of  her  husband,  with  a  provision  that 
if  he  died  first  the  insurance  money  should  be  paid  to  their  children,  upon  his 
predecease  leaving  no  children,  but  bequeathing  his  entire  estate  to  his  wife,  it 
was  held  that  his  interest  in  the  policy  passed  to  her  and  that  upon  her  death 
the  money  was  payable  to  his  executor.2 

Payment  Subject  to  Insured's  Will. —  So,  where  a  policy  fails  to  designate  a  partic- 
ular beneficiary,  but  provides  for  payment  subject  to  the  insured's  will,  the 
executor  is  the  proper  person  to  receive  the  insurance  money,  and  he  may  sue 
therefor  in  his  own  name  without  joining  the  legatee.3 

Failure  to  Make  Assignment  as  Required. — Under  a  by-law  providing  that  the  society 
would  pay  the  fund  to  certain  relatives  of  the  insured  in  such  proportions  as 
should  be  assigned  by  written  notice  filed  with  the  secretary,  the  fund  was 
awarded  to  the  parties  named,  although  the  member  had  failed  to  make  the 
required  assignment.4 

A  Clause  of  the  Constitution  of  a  Benevolent  Order  providing  for  payment  to  certain 
specified  heirs  of  the  insured  "where  no  such  person  is  named,  and  in  cases 
where  the  certificate  is  payable  to  the  deceased  brother,"  was  construed  to 
require  payment  to  the  heirs  in  all  cases  of  non-designation,  and  not  simply 
where  the  deceased  brother  himself  had  been  originally  named.5 

Designation  to  be  Made  in  Will — Intestacy. — Where  the  certificate  provided  that 
upon  the  failure  of  the  designation,  the  proceeds  should  be  paid  "  first  to  the 
widow  and  infant  children,"  and  the  member  had  directed  payment  as  he 
might  designate  in  his  will,  but  died  intestate  leaving  a  widow  only,  the 


might  either  omit  to  collect  the  money,  or 
put  it  when  collected  into  its  treasury." 

1.  Policy  Payable  to  Children — Insured  Dying 
before  Birth  of  Children. — McElwee  v.  New 
York  L.  Ins.  Co.,  47  Fed.  Rep.  798,  where 
Thayer,  J.,  says:  "The  promise  was  to  pay 
to  the  children;  they  were  the  beneficiaries. 
If  Mrs.  Vail  had  contemplated  the  possibility 
of  death  before  she  had  given  birth  to  any 
children,  some  provision  would  probably  have 
been  inserted  in  the  policy  touching  the  dis- 
position of  the  insurance  money  in  that  event. 
What  such  provision  would  have  been  it  is 
impossible  to  say,  and  it  is  useless  to  indulge 
in  speculation  on  that  subject,  as  the  court  is 
powerless  to  make  a  contract  for  the  parties 
covering  that  contingency.  It  can  only  en- 
force such  a  contract  as  the  parties  have  them- 
selves made.  Some  stress  is  laid  on  the  fact 
that,  according  to  the  rule  which  prevails  in 
some  states,  Mrs.  Vail  retained  the  power,  so 
long  as  she  held  the  policy,  to  change  the  bene- 
ficiaries with  the  consent  of  the  insurer.  Ker- 
manv.  Howard,  23  Wis.  108;  Gambs  v.  Cove- 
nant Mut.  L.  Ins.  Co.,  50  Mo.  47.  It  is  claimed 
that  because  she  retained  such  power,  her  ad- 
ministrator may  recover  on  the  policy.  I  am 
unable  to  assent  to  that  proposition.  Even  if 
she  had  a  right  to  change  the  beneficiary,  it 
was  a  mere  power,  to  be  exercised  with  the 
company's  consent,  and,  as  the  agreed  case 
shows,  she  never  exercised  it,  or  attempted  to 
do  so.  The  existence  of  such  power,  even  if 
its  existence  be  conceded,  is  not  sufficient 
to  make  the  policy  a  part  of  her  estate,  or 
authorize  her  administrator  to  sue  thereon. 
Furthermore,  it  is  said  that  by  taking  out  the 
policy  for  the  benefit  of  her  children  Mrs. 


Vail  constituted  the  defendant  compary  a 
trustee  for  her  children,  and,  the  trust  having 
failed  because  she  died  childless,  that  the  fund 
in  the  trustee's  hands  inures  to  the  benefit  of 
her  estate,  in  the  same  manner  that  a  fund 
left  in  trust  for  a  given  purpose  will  inure  to 
the  benefit  of  the  donor  or  his  heirs,  if  for  any 
reason  the  trust  cannot  be  executed.  It  is 
sufficient  to  say  of  this  contention  that,  if  the 
principle  invoked  has  any  application  to  the 
case  at  bar,  it  is  only  applicable  to  the  pre- 
miums actually  paid  up  to  the  time  of  Mrs. 
Vail's  death,  and  the  interest  accumulated 
thereon;  and  the  remedy  is  in  equity." 

2.  Keller  v.  Gaylor,  40  Conn.  343. 

3.  Winterhalter  V.  Workmen's  Guarantee 
Fund  Assoc.,  75  Cal.  245. 

4.  Failure  to  Make  Written  Notice  of  Assign- 
ment.— Munroe  v.  Providence  Permanent  Fire- 
men's Relief  Assoc.  (R.  I.  1896),  34  Atl.  Rep. 
997,  the  court  saying:  "We  are  of  the  opinion 
that  a  proper  construction  of  this  by-law 
makes  the  association  liable,  in  any  event,  to 
pay  to  the  widow,  child,  or  children,  or  other 
person  or  persons  of  the  classes  named,  and 
in  the  order  named,  the  whole  sum  specified 
in  the  by-law,  unless  the  deceased,  by  his 
assignment  or  notice  in  writing  filed  prior  to 
his  decease  with  the  secretary,  shall  have 
designated  the  person  or  persons  of  the  classes 
named  who  are  to  receive  the  fund,  or  the 
proportions  in  which  it  is  to  be  distributed 
among  them,  in  which  event,  of  course,  the 
fund  is  to  be  paid  or  distributed  as  directed 
in  the  assignment  or  notice."  To  the  same 
effect  is  Bishop  v.  Grand  Lodge,  etc.,  112 
N.  Y.  627 


5.  Jewell  v.  Grand  Lodge,  etc.,  41  Minn.  405. 
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latter  was  held  entitled  to  the  fund.1 

Divorced  Wife. — It  was  held  in  Texas  that  a  divorced  wife  was  not  entitled  to 
share  in  a  fund  which,  in  the  absence  of  a  designation,  was  payable  to  the 
member's  heirs.2 

Wife  Making  Policy  Payable  to  Her  Children — Husband  Paying   Premiums. — Where  a 

husband  and  wife  applied  for  insurance  each  on  the  life  of  the  other,  and  the 
insurer,  without  the  knowledge  of  the  husband,  made  the  wife's  children  bene- 
ficiaries in  the  policy  issued  on  her  life,  but  the  husband,  who  was  unable  to 
read  English,  paid  the  premiums,  it  was  held  that  he  was  entitled  to  the  insur- 
ance money  without  accounting  to  the  wife's  children.3 

b.  Evidence  to  Explain  Designation. — Where  a  policy  was  made 
payable  to  the  insured's  wife  and  children,  it  was  held  inadmissible  to  prove 
an  intention  on  the  part  of  a  member  to  include  only  those  who  were  children 
by  his  second  wife.4 

And  Proof  of  Oral  Declarations  of  the  insured  that  the  policy  which  was  made 
payable  to  his  "  heirs  and  representatives,"  was  intended  for  his  son,  is  likewise 
inadmissible.6 

Beneficiary  P-equired  to  be  Named  on  Certificate — Parol  Evidence. — So,  where  the  bene- 
ficiary is  reqrired  to  be  named  by  an  entry  on  the  certificate,  or  in  a  book  of 
the  society,  parol  evidence  is  not  admissible,  in  the  absence  of  such  an  entry, 
to  show  whom  the  member  intended  to  name.6 

Beneficiary  Named  in  Application — Application  Excluded  at  Trial — Parol  Evidence. — But 
where  the  policy  is  made  payable  to  the  beneficiary  named  in  the  application, 
and,  upon#*he  trial,  at  the  objection  of  the  insurer  the  application  is  excluded, 
the  insurer  cannot  complain  because  the  plaintiff  is  allowed  to  prove  by  parol 
that  he  was  designated  as  beneficiary.7 

Parol  Evidence  as  to  Insured's  Object  in  Creating  a  Trust. — In  an  action  on  a  policy 
providing  for  payment  of  the  proceeds,  in  case  of  the  insured's  prior  death,  to 
a  trustee  for  his  mother,  it  was  held  proper  to  show  by  parol  that  the  insured's 
object  in  creating  the  trust  was  to  provide  tor  the  support  of  his  mother.8 

Estate  as  Beneficiary — Ambiguity — Parol  Evidence. — So,  where  the  policy  was  made 
payable  to  the  insured's  estate,  this  was  regarded  as  sufficiently  ambiguous  to 
admit  parol  evidence  of  circumstances  which  would  justify  payment  of  the 
fund  to  a  minor  child.9 

IV.  Nature  of  Beneficiary's  Interest — 1.  In  Ordinary  Life-insurance  Poli- 
cies— a.  General  Doctrine — A  Vested  Right. — In  ordinary  life  insurance, 
where  no  power  of  divestiture  is  reserved,  the  general  doctrine  prevails  that  the 
issue  of  the  policy  confers  immediately  a  vested  right  upon,  and  raises  an  irre- 
vocable trust  in  favor  of,  the  party  named  as  beneficiary,  a  right  which  no  act 
of  the  insured  can  impair  without  the  beneficiary's  consent.10 

1.  Whitehurst  v.  Whitehu»st,  83  Va.  153.  United   States. — Central  Bank  -•.  Hume, 

2.  Schonfield  v.  Turner,  75  Tex.  324.  128  U.  S.  195,  where  the  court,  per  Fuller,  C. 

3.  Fuss  v.  Kroner,  24  Wkl}.  L.  Bui.  (Ohio)  J.,  says:  "We  think  it  cannot  be  dovbted 
400.  that  in  the  instance  of  contracts  of  insurance 

4.  Grand  Lodge,  etc.,  v.  Sater,  44  Mo.  App.  with  a  wife  or  children,  or  both,  upon  their  in- 
445.  surable  interest  in  the  life  of  the  husband  or 

5.  Wason  v.  Colburn,  99  Mass.  342.  father,  the  latter,  while  they  are  living,  can 

6.  Eastmen  v.  Provident  Mut.  Relief  Assoc.,  exercise  no  power  of  disposition  over  the  same 
62  N.  H.  555.  without  their  consent,  nor  has  he  any  interest 

7.  Norristown  Title  Co.  v.  Hancock  Ins.  therein  of  which  he  can  avail  himself,  nor 
Co.,  132  Pa.  St.  385.  upon  his  death  have  his  personal  represent- 

8.  Bancroft  v.  Russell,  157  Mass.  47.  atives  or  his  creditors  any  interest  in  the 

9.  Pace  v.  Pace,  19  Fla.  438.  proceeds  of  such  contracts  which  belong  to 

10.  Beneficiary  in  Ordinary  Life  Policy  Has  a  the  beneficiaries  to  whom  they  are  payable. 
Vested  Right — England. — Weston  v.  Richard-  It  is  indeed  the  general  rule  that  a  policy, 
son,  47  L.  T.  N.  S.  514;  Ex  p.  Dever,  18  Q.  and  the  money  to  become  due  under  it,  be!<  ng, 
B.  Div.  664,  the  moment  it  is  issued,  to  the  person  or  per- 

Canada. — In  re  Grant,  15  Can.  L.  J.  102;  sons  named  in  it  as  the  beneficiary  or  bene- 
Scott  v.  Scott,  20  Ont.  Rep.  313.  ficiaries.  and  that  there  is  no  power  in  the 

980  Volume  III. 


Nature  of 


BENEFICIARIES  (IN  INSURANCE).  Beneficiary's  Interest. 


b.  Its  Probable  Statutory  Origin. — In  many  of  the  states  where  this 
rule  prevails  there  were,  previous  to  its  announcement,  statutes  in  force  which 
provided  that  the  proceeds  of  policies  payable  to  married  women  should 
inure  to  their  benefit  and  that  of  their  children  to  the  exclusion  of 
creditors  or  of  the  husband.  Statutes  of  this  character  were  enacted  in 
New  York1  in  1840,  in  Massachusetts'1  in  1844,  in  Ohioz  in  1847,  m 
Tennessee*  in    1846,  in    Connecticut^   and   New   Hampshire^  in   1850,  in 


person  procuring  the  insurance  by  any  act  of 
his,  by  deed  or  by  will,  to  transfer  to  any 
other  person  the  interest  of  the  person 
named."  See  also  Crotty  v.  Union  Mut.  L. 
Ins.  Co.,  144  U.  S.  621;  Timayenis  v.  Union 
Mut.  L.  Ins.  Co.,  22  Blatchf.  (U.  S.)  405; 
Brockhaus  v.  Kemna,  7  Fed.  Rep.  609;  Smith 
v.  Missouri  Valley  L.  Ins.  Co.,  4  Dill.  (U.  S.) 
353,  6  Ins.  L.  J.  394. 

Alabama. — Drake  v.  Stone,  58  Ala.  133; 
Waldrom  v.  Waldrom,76  Ala.  285. 

Arkansas. — Johnson  v.  Hall,  55  Ark.  210; 
Block  v.  Valley  Mut.  Ins.  Assoc.,  52  Ark.  202. 

California. — Yore  v.  Booth,  110  Cal.  238. 
See  also  De  Silva  v.  Supreme  Council,  etc., 
109  Cal.  373. 

Connecticut. — Lemon  v.  Phoenix  Mut.  L. 
Ins.  Co.,  38  Conn.  294;  Chapin  v.  Fellowes, 
36  Conn.  132 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Burroughs,  34  Conn.  305. 

Florida. — Pace  v.  Pace,  19  Fla.  438. 

Illinois. — Hubbard  v.  Stapp,  32  111.  App. 
541 ;  Otis  v.  Beckwith,  49  111.  121 ;  Sauerbier 
v.  Union  Cent.  L.  Ins.  Co.,  39  111.  App.  620; 
Glanz  v.  Gloeckler,  104  111.  573. 44  Am.  Rep.  94. 

Indiana. — Wilburn  v.  Wilburn,  83  Ind.  55; 
Kline  v.  National  Ben.  Assoc.,  111  Ind.  462; 
Pence  v.  Makepeace,  65  Ind.  345. 

Iowa. — Wilmaser  v.  Continental  L.  Ins. 
Co.,  66  Iowa  417. 

Kansas. — Olmstead  v.  Masonic  Mut.  Ben. 
Soc,  37  Kan.  93. 

Kentucky. — Weisert  v.  Muehl,  81  Ky.  336; 
Basye  v.  Adams,  81  Ky.  368 ;  Van  Bibber  v. 
Van  Bibber,  82  Ky.  347.  See  alsq  Robinson 
v.  Duvall,  79  Ky.  83. 

Louisiana. — Pilcher  v.  New  York  L.  Ins. 
Co.,  33  La.  Ann.  322;  Putnam  v.  New  York 
L.  Ins.  Co.,  42  La.  Ann.  739,  9  Ins.  L.  J.  654, 
affirming  18  Ins.  L.  J.  654;  In  re  Kugler's 
Succession,  23  La.  Ann.  455. 

Maine. — Small  v.  Jose,  86  Me.  120;  National 
L.  Ins.  Co.  v.  Haley,  78  Me.  268,  15  Ins.  L.  J. 
611.    See  also  Cables  v.  Prescott,  67  Me.  582. 

Massachusetts. — Pingrey  v.  National  L.  Ins. 
Co.,  144  Mass.  374;  Boyden  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  153  Mass.  544. 

Michigan. — Crittenden  v.  Phoenix  Mut.  L. 
Ins.  Co.,  41  Mich.  442;  Lockwood  v.  Michigan 
Mut.  L.  Ins.  Co.  (Mich.  1896),  66  N.  W.  Rep. 
229. 

Minnesota. — Ricker  v.  Charter  Oak  L.  Ins. 
Co.,  27  Minn.  193,  38  Am.  Rep.  289;  Allis  v. 
Ware,  28  Minn.  166,  10  Ins.  L.  J.  651. 

Missouri. — Packard  r.  Connecticut  Mut.  L. 
Ins.  Co.,  9  Mo.  App.  469;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Ryan,  8  Mo.  App.  535. 

New  Hampshire. — City  Sav.  Bank  v. Whittle, 
63  N.  H.  587,  citing  Kimball  v.  Gilman,  60 
N.  H.  54;'Stokell  v.  Kimball,  59  N.  H.  13; 
Bowers  v.  Parker,  58  N.  H.  565. 


New  Jersey. — Landrum  v.  Knowles,  22  N. 
J-  Eq.  594. 

New  York—  Fowler  v.  Butterly,  7S  N.  Y. 
68;  Greeno  v.  Greeno,  23  Hun  (N.  Y.)  478; 
Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Robt. 
(N.  Y.)  155;  Garner  v.  Germania  L.  Ins. 
Co.,  110N.  Y.  266;  Butler  v.  State  Mut.  L.  s 
Assur.  Co.,  55  Hun  (N.  Y.)  296;  Barry  v. 
Brune,  71  N.  Y.  261;  Barry  v.  Equitable  L. 
Assur.  Soc,  59  N.  Y.  587;  Martin  v.  Manu- 
facturers' Acc.  Indemnity  Co.,  60  Hun  (N. 
Y.)  535;  Stilwell  v.  Mutual  L.  Ins.  Co.,  72  N. 
Y.  385.  See  also  Phipard  v.  Phipard,  ^5  Hun 
(N.  Y.)438;  Geoffroy  v.  Gilbert,  5N.  Y.  App. 
Div.  98;  Ferdon  v.  Canfield,  104  N.  Y.  143 

North   Carolina. — Hooker  v.  Sugg,  102  N. 
Car.  115;  Burwell  v.  Snow,  107  N.  Car.  82. 

Ohio\—  Tudor  v.  Tudor,  26  Wkly.  L.  Bui. 
(Ohio)  368;  Manhattan  L.  Ins.  Co.  v.  Smith, 
44  Ohio  St.  156,  15  Ins.  L.  J.  334;  Fraternal 
Mut.  L.  Ins.  Co.  v.  Applegate,  7  Ohio  S.t.  293. 

Pennsylvania. — Waitz  v.  Mutual  Aid  Soc, 
5  Pa.  Co.  Ct.  Rep.  208;  Malone's  Estate,  9 
Ins.  L.  J.  767;  Brown's  Appeal,  125  Pa.  St. 
303.    See  also  V oilman's  Appeal,  92  Pa.  St.  50. 

Rhode  Island. — Connecticut  Mut.  L.  Ins. 
Co.  "'.  Baldwin,  15  R.  I.  106;  y£tna  L.  Ins. 
Co.  v.  Mason,  14  R.  I.  583,  14  Ins.  L.  J.  572. 

South  Carolina. — Macaulay  v.  Central  Nat. 
Bank,  27  S.  Car.  215. 

Tennessee. — Gosling  v.  Caldwell,  1  Lea 
(Tenn.)  454;  Pratt  v.  Globe  Mut.  L.  Ins.  Co. 
(Tenn.  1875),  17  S.  W.  Rep.  352.  But  see 
Rison  -\  Wilkerson,  3  Sneed  (Tenn.)  565,  1 
Bigelow  Life  &  Acc.  Ins.  Rep.  707. 

Texas. — Splawn  v.  Chew,  60  Tex.  532,  13 
Ins.  L.  J.  450. 

Virginia. — Valley  Mut.  Ins.  Co.  v.  Burke, 
12  Ins.  L.  J.  337,  7  Va.  L.  J.  173. 

1.  New  York  Statute. — Eadie  v.  Slimmon,  26 
N.  Y.  9;  Barry  v.  Equitable  L.  Assur.  Soc, 
59  N.  Y.  587;  Wilson  v.  Lawrence,  13  Hun 
(N.  Y.)  238,  affirmed  76  N.  Y.  585 ;  De  Jonge 
v.  Goldsmith, 46N.Y.  Super.  Ct.  131 ;  Brick  v. 
Campbell,  122  N.  Y.  337;  Barry  v.  Brune,  71 
N.  Y.  261  ;  Anderson  v.  Goldsmidt,  103  N.  Y. 
617;  Connecticut  Mut.  L.  Ins.  Co.  v.  Van 
Campen  (Supreme  Ct.),  11  N.  Y.  Supp.  103. 

2.  Massachusetts  Statute. — Troy  v.  Sargent, 
132  Mass.  408;  Norris  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  131  Mass.  294;  Swan  v.  Snow,  11 
Allen  (Mass.)  224. 

3.  Ohio  Statute. — Fraternal  Mut.  L.  Ins.  Co. 
v.  Applegate,  7  Ohio  St.  293. 

4.  Tennessee  Statute. — Rison  v.  Wilkerson, 
3  Sneed  (Tenn.)  568;  Harvey  v.  Harrison,  89 
Tenn.  470. 

6.  Connecticut  Statute.  —  Connecticut  Mut. 

L.  Ins.  Co.  i'.  Burroughs,  34  Conn.  305. 

6.  New  Hampshire  Statute. — Public  Statutes 
(1891 ),  c.  171,  <)  1. 
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Pennsylvania*  in  1868,  in  Kentucky*  and  England3  in  1870,  in  Maryland*  in 
iS;S,  and  are  also  in  force  in  Alabama*"  California*  Florida?  Illinois?  Iowa? 
Maine}®  Michigan}*  Mississippi r',12  Missouri}3  Rhode  Island}*  and  Ontario}^ 
In  North  Carolina  a  similar  provision  has  been  incorporated  into  the  constitu- 
tion.16 

The  Influence  of  These  Enactments  is  plainly  traceable  in  the  development  of  the 
doctrine  now  under  discussion.  The  first  decisions  to  announce  it  were  not 
only  rendered  in  jurisdictions  where  such  acts  were  in  force,  but  were  generally 
placed  upon  statutory  grounds,17  and  doubt  has  been  expressed  of  the  existence 
of  the  rule  in  the  absence  of  such  a  statute.18 

c.  Present  Basis  of  the  Doctrine. — But  whatever  may  have  been  its 
original  source,  the  doctrine  has  now,  as  is  shown  above,19  become  the  prevail- 
ing one,  and  it  is  not  only  recognized  in  jurisdictions  where  no  such  statute 
has  ever  been  in  force,  but  is  based  upon  other  than  statutory  grounds.20 

d.  Contrary  Doctrine. — But  while  the  rule  above  discussed  is  the 
prevailing  one,  it  has  not  been  universally  adopted. 

In  Tennessee,  at  an  early  day,  it  was  held,  in  spite  of  a  statute  quite  similar  in 
most  respects  to  those  under  which  the  prevailing  doctrine  originated,  that 
the  assignment  of  a  policy  by  the  insured  as  collateral  security  for  a  debt  was 
valid  to  the  extent  thereof,  as  against  the  claims  of  the  assignor's  wife  and 
children  ;21  and  it  was  subsequently  held  that  a  policy  payable  to  the  insured's 


1.  Pennsylvania  Statute. — McNeil  v.  Golden 
Cross,  131  Pa.  St.  339;  McCutcheon's  Appeal, 
99  Pa.  St.  133. 

2.  Kentucky  Statute. — Wirgman  v.  Miller 
(Ky.  1896)' 33  S.  W.  Rep.  937;  Schillinger  v. 
Boes,  85  Ky.  357;  Thompson  v.  Cundiff,  11 
Bush  (Ky.)  567/ 

3.  English  Statute. — Holt  v.  Everall,  2  Ch. 
Uiv.  266  ;  Newman  v.  Belsten,  76  L.  T.  N.  S.  228. 

4.  Maryland  Statute. — Elliott  v.  Bryan,  64 
Md.  368;  Earnshaw  v.  Stewart,  64  Md.  513. 

6.  Alabama  Statute. — Tompkins  v.  Levy,  87 
Ala.  263;  Fearn  v.  Ward,  80  Ala.  555,  65  Ala. 
33;  Felrath  v.  Schonfield,  76  Ala.  199;  Stone 
v.  Knickerbocker  L.  Ins.  Co.,  52  Ala.  589. 

6.  California  Statute.  —  Briggs  v.  McCul- 
lough,  36  Cal.  542. 

7.  Florida  Statute.  —  Eppinger  v.  Canepa, 
20  Fla.  262;  Pace  v.  Pace,  19  Fla.  438. 

8.  Illinois  Statute. —  Cole**.  Marple, 9S  111.  58. 

9.  Iowa  Statute.  —  Smedley  v.  Felt,  43  Iowa 
607. 

10.  Maine  Statute. — Hathaway  v.  Sherman, 
61  Me.  466. 

11.  Michigan  Statute. — Ionia  County  Sav. 
Bank  v.  McLean,  84  Mich.  625. 

12.  Mississippi  Statute. — Yale  v.  McLaurin, 
66  Miss.  461. 

13.  Missouri  Statute. — Pullis  v.  Robison,  73 
Mo.  201 ;  Charter  Oak  L.  Ins.  Co.  v.  Brant, 
47  Mo.  419. 

14.  Rhode  Island  Statute. — ^Etna  L.  Ins.  Co. 
v.  Mason,  14  R.  I.  583. 

16.  Ontario  Statute. — Wicksteed  V.  Monro, 
13  Ont.  App.  486. 

16.  North  Carolina  Constitution. — Burwell  v. 
Snow,  107  N.  Car.  82. 

17.  See  Fraternal  Mut.  L.  Ins.  Co.  v.  Ap- 
piegate,  7  Ohio  St.  293;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Burroughs,  34  Conn.  305,  1 
Bigelow  Life  &  Acc.  Ins.  Rep.  63. 

18.  Gould  v.  Emerson,  99  Mass.  154,  1  Bige- 
low Life  &  Acc.  Ins.  Rep.  258;  Pingrey  v. 
National  L.  Ins.  Co.,  144  Mass.  374. 


19.  See  authorities  cited  supra,  note  10,  p. 

980. 

20.  Present  Basis  of  Prevailing  View. — New 

York  L.  Ins.  Co.  v.  Ireland  (Tex.  1891),  17 
S.  W.  Rep.  617,  21  Ins.  L.  J.  161,  where,  in  a 
jurisdiction  without  a  statute  like  those  dis- 
cussed in  the  text,  the  rule  was  thus  stated : 
"  The  cases  rest  upon  the  ground  generally 
that  the  rights  of  the  beneficiaries  are  vested 
immediately  upon  the  issuance  of  the  policy, 
and  hence  cannot  be  divested  by  any  act,  will, 
or  deed  of  the  insured.  Splawn  v.  Chew,  60 
Tex.  534;  Majr  Ins.,  §  592.  An  irrevocable, 
executed,  voluntary  settlement  upon  the  wife 
and  children,  of  the  amount  to  be  paid,  is 
made.  '  To  make  the  intended  settlement 
effectual  as  against  himself  and  volunteers 
claiming  under  him,  nothing  remained  to  be 
done  by  the  husband.  All  was  done  that 
could  be  done  (and  there  is  no  clause  in  the 
policy,  or  other  circumstance,  to  negative  this) 
to  vest  in  the  wife  and  children  all  the  rights 
attaching  under  the  policy.'  " 

See  also  the  authorities  cited  in  first  note 
supra,  this  section,  especially  Central  Bank  7'. 
Hume,  128  U.  S.  195,  where  the  doctrine  is 
laid  down  by  the  highest  court  in  the  land, 
without  any  qualifications  as  to  statutes  ;  Hub- 
bard v.  Stapp,  32  111.  App.  54J,  where  the  ne- 
cessity of  a  statute  is  expressly  denied  ;  ^Etna 
L.  Ins.  Co.  7'.  Mason,  14  R.  I.  583,  14  Ins.  L. 
J.  572,  where,  though  the  force  of  the  statute 
is  recognized  in  sustaining  the  prevailing 
doctrine,  the  court  adds :  "Indeed,  the  cases 
go  far  to  show  that  this  would  have  been 
•  the  effect  without  the  statute.  Landrum  v, 
Knowles,  22  N.  J.  Eq.  594;  Ricker  v.  Charter 
Oak  L.  Ins.  Co.,  27  Minn.  195,  38  Am.  Rep. 
289;  Fowler  v.  Butterh',78  N.'Y.  69;  Pilcher 
v.  New  York  L.  Ins.  Co.,  33  La.  Ann.  330." 

21.  Tennessee  Rule. — Rison  7'.  Wilkerson,  3 
Sneed  (Tenn.)  565,  1  Bigelow  Life  &  Acc. 
Ins.  Rep.  707.  This  case  was  distinguished  in 
Gould  v.  Emerson,  99  Mass.  154,  1  Bigelow  Life 
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"  executors,  administrators,  and  assigns"  could  be  disposed  of  by  his  will.1 

In  Wisconsin,  in  an  early  case,  the  rule  was  adopted  that  the  beneficiary  had 
no  such  interest  as  would  prevent  an  assignment  by  the  insured,2  and  such 
has  ever  since  remained  the  settled  law  of  that  jurisdiction.3 


&  Acc.  Ins.  Rep.  258,  as  follows  :  "  The  statute 
of  Tennessee,  under  which  Rison  v.  Wilkerson, 
3  Sneed  (Tenn.)  565,  arose,  only  provided  that 
an  insurance  effected  upon  a  man's  life  should 
inure  to  the  benefit  of  his  widow  and  heirs,  and 
not  be  subject  to  his  debts;  and  did  not  insert 
the  words  of  our  statute,  '  independently  of 
her  husband,'  and  of  '  the  person  effecting 
the  same.'  The  policy  also,  in  that  case, 
was  in  common  form,  without  any  special 
stipulation;  and  the  court,  in  speaking  of 
the  argument  that  it  operated  as  a  settlement 
upon  the  widow  and  children  of  the  deceased, 
which  could  not  be  diverted  from  their  use 
and  benefit  by  any  act  either  of  the  husband 
or  his  creditors,  said  :  '  It  would  be  more  diffi- 
cult to  meet  this  argument,  if  indeed  it  could 
be  successfully  met  at  all,  if  the  policy  had 
expressly  provided  that  in  the  event  of  death 
the  sum  secured  should  be  paid  to  the  widow 
and  children.'"  And  in  the  later  Tennessee 
case  of  Pratt  v.  Globe  Mut.  L.  Ins.  Co. 
(Tenn.  1875),  l7  S.  W.  Rep.  352,  the  case 
first  cited  was  thus  commented  upon:  "It 
was  strongly  intimated  by  this  court  in  the 
case  of  Rison  v.  Wilkerson,  3  Sneed  (Tenn.) 
568,  that,  in  case  of  a  policy  which  provides 
on  its  face  that  the  insurance  is  for  the  benefit 
of  a  wife  and  children,  the  husband  could  not, 
by  any  act  of  his,  divert  it  from  their  use  and 
benefit,  although  it  was  held  that,  under  our 
act  as  to  life  insurance  being  for  the  benefit 
of  the  wife  and  children,  the  husband's  power 
over  it  is  not  affected  by  the  act,  but  continues 
as  ample  and  unrestricted  as  before.  But  this 
was  held  in  a  case  in  which  there  was  no  pro- 
vision in  the  policy  for  the  benefit  of  wife  and 
children,  as  in  the  present  case;  and  it  was  a 
case,  too,  in  which  the  interest  of  the  wife  and 
children  had  not  become  vested  and  absolute 
by  the  issuance  of  a  paid-up  policy,  as  in  the 
present  case." 

1.  Williams  v.  Corson,  2  Tenn.  Ch.  269; 
Weil  v.  Trafford,  3  Tenn.  Ch.  108. 

2.  Wisconsin  Rule. — Clark  v.  Durand,  12  Wis. 
223,  1  Bigelow  Life  &  Acc.  Ins.  Rep.  721,  In 
this  case,  the  policy  was  made  payable  to 
the  guardian  of  the  insured's  son,  for  the 
latter's  benefit.  Subsequently,  the  guardian 
was  told  by  the  insured  that  he  might  have 
the  policy  in  consideration  of  money  loaned 
and  premiums  paid.  In  an  action  by  the 
son  to  recover  the  insurance  money  from  the 
guardian,  the  court  said  (and  its  reasoning 
is  a  strong  presentation  of  this  side  of  the 
question):  "The  true  criterion  by  which  to 
determine  whether  the  plaintiff  had  any  in- 
terest in  the  moneys  received  upon  the  policy 
would  seem  to  be  whether,  during  her  life, 
he  had  such  an  interest  in  it  as  would  have 
enabljd  him  to  compel  Mrs.  Clark,  or  the  de- 
fendant as  nominal  trustee,  to  keep  up  the 
premiums,  upon  the  prompt  payment  of  which 
its  validity  and  value  depended,  or  as  would 
have  enabled  him  to  restrain  or  prevent  her 


and  the  defendant  from  entering  into  and 
consummating  the  bargain  which  they  did  in 
relation  to  it.  It  is  very  evident  that  he  was 
no  party  to  the  policy,  or  the  agreement  by 
which  it  was  procured.  The  only  parties, 
real  and  nominal,  were  the  defendant,  Mrs. 
Clark,  and  the  company.  lie  furnished  no 
part  of  the  consideration  upon  which  the 
policy  was  issued.  If  it  was  her  intention,  al 
the  time  she  procured  it,  as  it  undoubtedl)' 
was,  to  have  the  money  due  upon  it  at  hei 
decease  paid  over  to  him,  or  applied  to  his  - 
benefit,  yet  she  was  under  no  obligation,  lega'. 
or  equitable,  to  obtain  it,  or  to  keep  it  up 
after  it  was  obtained.  Neither  she  nor  the 
defendant  had  made  any  contract  or  agree- 
ment with  him,  upon  a  valuable  consideration 
or  otherwise,  to  procure  or  to  keep  up  such 
insurance.  So  far  as  he  was  concerned,  it  was 
a  mere  proposed  gratuity  or  gift,  a  voluntary 
thing,  which  they  were  in  no  way  bound  to 
do,  and  which  they  might  do  or  cease  to  do, 
as  best  suited  their  convenience  or  pleasure. 
He  was  a  mere  volunteer,  not  having  any 
present  beneficial  interest,  but  who,  it  was 
intended  at  one  time,  should,  on  the  happen- 
ing of  many  contingencies,  be  so  interested  on 
some  future  occasion.  He  had  no  vested  right 
in  the  policy  or  the  moneys  secured  by  it,  and 
could  have  none  until  after  .the  death  of  Mrs. 
Clark,  he  surviving  her;  and  then  only  in  the 
event  of  the  contract,  and  the  intention  of  the 
parties,  remaining  the  same,  and  of  her,  or  of 
some  other  person  in  his  behalf,  having  kept 
up  the  premiums.  If  it  was  a  trust  in  his  be- 
half, or  by  which  it  was  intended  that  he 
should  be  benefited,  it  was  executory  and  not 
executed;  and  it  is  well  settled  that  courts 
will  not  interfere  to  enforce  an  executory 
trust  at  the  instance  of  a  volunteer.  It  seems 
quite  clear  therefore  that  during  the  lifetime 
of  Mrs.  Clark  the  plaintiff  could  neither  have 
compelled  the  payment  of  the  premiums,  nor 
have  prevented  her  from  passing  the  policy 
over  absolutely  to  the  defendant.  Consider- 
ing the  policy,  as  it  was  in  fact,  an  executory 
contract  between  the  company  and  Mrs. 
Clark,  and  the  defendant  consenting  to  act  as 
trustee,  no  reason  can  be  perceived  why  it  was 
not,  like  every  other  executory  agreement, 
subject  to  such  disposition,  changes,  and 
modifications  as  the  several  parties  to  it 
might  see  fit  or  consent  to  make,  and  why 
Mrs.  Clark,  having  changed  her  mind  in  re- 
gard to  bestowing  upon  the  plaintiff  the  ben- 
efits expected  from  it,  or  feeling  herself 
unable  to  meet  the  premiums,  might  not, 
with  the  assent  of  the  company,  transfer  it  to 
the  defendant,  to  be  held  by  him  for  his  sole 
use  and  benefit,  he  agreeing  to  pay  the  pre- 
miums." 

3.  Kennan  v.  Howard,  23  Wis.  108,  1  Bige- 
low Life  &  Acc.  Ins.  Rep.  728,  holding  that 
the  husband  might  dispose  by  will  of  the 
proceeds  of  a  policy  of  which  his  wife  was 
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in  Missouri  a  policy  taken  out  in  favor  of  a  wife  was  held  to  vest  in  her,  but 
not  in  her  representatives,  and  upon  her  death  prior  to  that  of  the  insured  a 
new  beneficiary  was  allowed  to  be  named.1 

Apparent  Conflict. — In  New  York,2,  the  lower  federal  courts,3  and  North 
Carolina*  cases  may  be  found  which  apparently,  at  least,  conflict  with  the 
general  rule,  but  these  are  probably  now  to  be  considered  as  modified  or 
supplanted  by  subsequent  decisions  in  the  same  jurisdictions.5 

Some  other  Support  6  maybe  found  for  this  view  of  the  question,  and  it  appears 
to  be  the  law  in  Scotland  that  the  insured  may  dispose  of  a  policy  without 
consulting  the  beneficiary.7 

e.  Effect  of  the  Prevailing  Doctrine — (i)  Assignment  by  Insured 
Forbidden. — Since,  under  the  rule  in  force  in  most  jurisdictions,  a  life-insurance 
policy  in  the  ordinary  form  confers  a  vested  interest  in  the  beneficiary  from 
the  moment  of  its  issue,8  it  necessarily  follows  that  the  insured  has  no  right 
under  this  rule  to  dispose  of  the  proceeds  of  the  policy  without  the  beneficiary's 
consent. 

illustrations. — Thus  a  husband  cannot  effect  an  assignment,  pledge,  or  transfer 
of  the  policy  so  as  to  divest  the  interest  of  the  wife  to  whom  it  is  payable.9 
And  where  both  wife  and  children  are  made  beneficiaries  of  such  a  policy,  a 
joint  assignment  by  the  husband  and  wife  only  will  not  affect  the  children's 
interests.10 

Eeservation  of  Right  of  Assignment. — So,  while  the  right  to  dispose  of  the 
policy  may  be  reserved  to  the  insured,  such  reservation  is  not  effected  by  a 
clause  in  the  policy  or  certificate  providing  merely  for  an  assignment  with 
the  consent  of  the  company,  since  this  refers  to  an  assignment  by  the 


beneficiary;  Foster  v.  Gile,  50  Wis.  603; 
Breitung's  Estate,  78  Wis.  33.  And  see  Archi- 
bald v.  Mutual  L.  Ins.  Co.,  38  Wis.  542; 
Bursinger  v.  Watertown  Bank,  67  Wis.  75. 

1.  Missouri  Rule. — Gambs  v.  Covenant  Mut. 
L.  Ins.  Co.,  50  Mo.  44,  3  Bigelow  Life  &  Acc. 
Ins.  Rep.  653.  In  Charter  Oak  L.  Ins.  Co.  v. 
Brant,  47  Mo.  419, 1  Ins.  L.  J.  38,  often  cited  in 
this  connection,  the  wife  joined  in  the  assign- 
ment of  the  policy. 

2.  Hutchings  v.  Miner,  46  N.  Y.  456. 

3.  Union  Mut.  L.  Ins.  Co.  v.  Stevens,  19 
Fed.  Rep.  671 ;  Robinson  v.  U.  S.  Mutual 
Acc.  Assoc.,  68  Fed.  Rep.  825,  where  the  rule 
is  stated  broadly  in  construing  an  accident 
policy,  though  the  authorities  relied  upon 
are  cases  involving  mutual  benefit  certificates. 

4.  Conigland  v.  Smith,  79  N.  Car.  303,  con- 
taining the  following  dictum:  "The  policy 
was  a  contract  between  the  company  and  the 
assured ;  he  might,  at  his  pleasure,  have  for- 
feited or  surrendered  it,  just  as  a  testator  may 
revoke  his  will  while  he  lives;  but  the  sum  to 
be  paid  under  it  was  a  gift  to  his  children 
which  vested  in  interest  when  the  policy  was 
delivered,  and  the  policy,  being  in  force  at  his 
death,  vested  in  possession  then." 

5.  See  authorities  cited  supra,  note  10,  p. 
980. 

6.  Pennington  w.Gittings,  2  Gill  &  J.  (Md.) 
208;  New  York  L.  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742;  LTniversal  L.  Ins.  Co. 
v.  Cogbill,  3oGratt.  (Va.)  72. 

7.  Scotch  Rule. — Jarvie  v.  Jarvie,  14  Ct. 
Sess.  Cas.  (4th  ser.)  411,  distinguishing  Craig 
v.  Galloway,  4  Macqueen  267.  See  also  Scot- 
tish Equitable  L.  Assur.  Co.  v.  Chapman,  6 
Ct.  Sess.  Cas.  (3d  ser.)  17. 


8.  See  supra,  note  10,  p.  9S0. 

9.  Husband  cannot  Divest  Wife's  Interest. — 

Allis  v.  Ware,  28  Minn.  166,  10  Ins.  L.  J.  651  ; 
Fowler  v.  Butterly,  78  N.  Y.  68.'  And  see 
generally  cases  cited  supra,  note  10,  p.  980. 

10.  No  Assignment  against  Children. — Brown's 
Appeal,  125  Pa.  St.  303;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Baldwin,  15  R.  I.  106;  Sauer- 
bier  v.  Union  Cent.  L.  Ins.  Co.,  39  111.  App. 
620. 

In  the  case  first  cited  the  court,  by  Wil- 
liams, J.,  in  discussing  the  nature  of  the 
children's  interests,  observes:  "Their  right 
to  the  money  depended  upon  the  terms  of 
the  contract,  which  was  payable  to  them  if 
she  was  not  living  at  the  death  of  the  in- 
sured. They  were  parties  to  the  contract  as 
truly  as  she  was,  and  with  as  clear  a  right 
to  sue  upon  it,  upon  the  happening  of  the 
contingency  that  made  them  the  payees,  as 
she  could  have  had  if  living.  Her  assign- 
ment put  her  assignee  in  no  better  position 
than  she  occupied,  and  conferred  on  him  no 
greater  interest  in  the  policy.  Her  death  in 
the  lifetime  of  her  husband  extinguished  her 
interest  in  the  policy,  and  it  can  no  more  sur- 
vive in  the  hands  of  her  assignee  than  in  her 
administrator.  The  condition  on  which  her 
right  to  recover  was  to  end,  and  that  of  her 
children  was  to  arise,  has  happened,  and  the 
contract  of  the  insurance  company  is  now 
with  the  children,  and  must  be  enforced  by 
them  for  their  benefit." 

See  also  Wanschaff  v.  Masonic  Mut.  Ben. 
Soc,  41  Mo.  App.  206,  holding  that  as  against 
her  children  a  married  woman  cannot,  under 
the  statute,  assign  a  policy  payable  to  her 
alone. 
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beneficiary  and  not  by  the  insured.1 

(2)  Surrender  Prohibited. — For  similar  reasons  the  policy  cannot  be  sur- 
rendered by  the  insured  so  as  to  divest  the  beneficiary's  interest,  and  an 
attempted  surrender,  followed  by  the  issue  of  a  new  policy  with  a  different 
beneficiary  in  place  of  the  old,  will  either  be  regarded  as  void  in  toto,2  or  the 
substituted  policy  will  be  construed  as  continuing  in  the  interest  of  the  original 
beneficiary.3 

Provision  for  Surrender  by  Beneficiaries — All  must  Join. — So,  where  an  endowment 
policy,  payable  in  case  of  the  insured's  death  to  his  mother,  or,  in  case  of  her 
death,  to  his  brothers  and  sisters,  provides  for  the  payment  of  a  certain  cash 
value  by  the  insurer,  on  being  surrendered  and  receipted  by  the  beneficiaries, 
the  receipt  must  be  signed  by  all  the  beneficiaries.4 

(3)  Change  of  Beneficiaries. — A  change  of  beneficiaries  is  also  necessarily 
forbidden  by  the  foregoing  rule,  and  an  attempted  substitution  of  a  new  for 
the  original  beneficiary  will  neither  divest  the  latter's  interest  nor  confer  any 
right  upon  the  former.5 

/.  Rule  Applied  to  Endowment  Policies. — The  rule  that  a  bene- 
ficiary acquires  a  vested  right  at  the  inception  of  the  contract  between  the 
insurer  and  the  insured  has  been  applied  to  endowment  as  well  as  ordinary 
life  policies.6 


1.  Reservation  of  Right  of  Disposition. — Block 
v.  Valley  Mut.  Ins.  Assoc.,  52  Ark.  202,  the 
court  saying  :  "  That  the  member  of  a  mutual 
benefit  society  may  change  the  beneficiary 
named  in  the  certificate,  has  been  frequently 
held  ;  not,  however,  because  of  the  character 
of  the  society,  but  because  of  the  stipulation 
contained  in  the  certificate  expressly  author- 
izing it.  In  most  cases,  such  certificates  as 
have  been  the  subject  of  judicial  discussion 
contained  express  stipulation  that  the  bene- 
ficiary named  might  be  changed;  in  others, 
the  articles  of  association  or  by-laws  contain 
such  provisions,  and  are,  by  the  terms  of  the 
policy,  made  a  part  of  it.  The  effect  in  each 
case  is  the  same.  If  such  a  purpose  was  enter- 
tained in  making  the  contract  sued  upon,  it 
does  not  appear.  The  clause  set  out  provides 
that  the  policy  may  be  assigned.  This  does 
not  mean  that  another  beneficiary  may  be  sub- 
stituted by  the  insured,  for  substitution  and 
assignment  are  quite  different  things.  It 
simply  intends  that  the  beneficiary  may  assign 
his  interest.  The  insured  had  no  interest  to 
assign.  That  was  vested  in  the  parties  named. 
Bliss  Ins.,  §  318;  Bac.  Ben.  Soc,  §  292.  He 
had  no  power  of  substitution,  because  none 
is  reserved  in  the  contract,  or  in  the  charter 
or  by-laws  of  the  association,  incorporated  into 
the  policy." 

2.  Surrender  of  Policy. — Timayenisf.  Union 
Mut.  L.  Ins.  Co.,  21  Fed.  Rep.  223;  Putnam 
v.  New  York  L.  Ins.  Co.,  42  La.  Ann.  739,  19 
Ins.  L.  J.  442,  affirming  18  Ins.  L.  J.  654; 
Pilcher  v.  New  York  L.  Ins.  Co.,  33  La.  Ann. 
322,  10  Ins.  L.  J.  312;  Ricker  V.  Charter  Oak 
L.  Ins.  Co.,  27  Minn.  193,  38  Am.  Rep.  289; 
Whitehead  v.  New  York  L.  Ins.  Co.,  102  N.  Y. 
143;  Martin  v.  Manufacturers'  Acc.  Indem- 
nity Co.,  60  Hun  (N.  Y.)  535;  Valley  Mut. 
L.  Ins.  Co.  v.  Burke,  12  Ins.  L.  J.  337,  7  Va. 
L.  J.  173.  And  see  generally  authorities 
cited  supra,  note  10,  p.  980.  But  compare 
Landrum  V.  Knowles,  22  N.  J.  Eq.  594.  In 


New  York  L.  Ins.  Co.  v.  Ireland  (Tex. 
1891),  17  S.  W.  Rep.  617,  it  was  held  that, 
even  though  the  policy  expressly  conferred 
upon  the  insured  the  option  of  surrender- 
ing it  after  a  certain  period,  still  this  could 
not  be  done  as  against  the  rights  of  wife  and 
children. 

3.  Substituted  Policy  Belongs  to  Original  Bene- 
ficiary.— Chapin  v.  Fellowes,  36  Conn.  132; 
National  L.  Ins.  Co.  v.  Haley,  78  Me.  268,  15 
Ins.  L.  J.  61I ;  Barry  v.  Brune,  71  N.  Y.  261 ; 
Garner  v.  Germania  L.  Ins.  Co.,  no  N.  Y. 
266,  18  Ins.  L.  J.  52;  Matlack  v.  Mutual  L. 
Ins.  Co.,  5  Pa.  Dist.  Rep.  113. 

4.  Lockwood  v,  Michigan  Mut.  L.  Ins.  Co. 
(Mich.  1896),  66  N.  W.  Rep.  229. 

5.  Timayenis  v.  Union  Mut.  L.  Ins.  Co.,  21 
Fed.  Rep.  223;  Wilmaser  v.  Continental  L. 
Ins.  Co.,  66  Iowa  417.  And  see  generally  cases 
cited  supra,  note  10,  p.  980. 

6.  Endowment  Policies  Included. — Pingrey  v. 
National  L.  Ins.  Co.,  144  Mass.  374,  where 
the  court,  per  Allen,  J.,  says  :  "  It  is  urged  in 
behalf  of  the  widow  of  the  assured,  that  the 
above  rule  should  not  be  applied  to  the  case 
of  an  endowment  policy  like  the  present, 
where  the  whole  sum  covered  by  the  policy 
was  to  be  paid  to  the  assured  himself  as  soon 
as  the  premiums  and  other  payments  should 
amount  to  that  sum.  But  the  assured  died 
before  the  premiums  amounted  to  that  sum, 
and  no  other  payments  were  made  upon  the 
policy,  and  therefore  the  amount  of  the  policy 
did  not  become  payable  to  him,  but,  by  its 
terms,  was  payable  to  his  mother.  The  fact 
that  it  might  have  become  payable  to  him,  in 
a  certain  contingency,  which  did  not  happen, 
is  immaterial."  See  also  Lemon  v.  Phcenix 
Mut.  L.  Ins.  Co.,  38  Conn.  294;  ^"Etna  L. 
Ins.  Co.  v.  Mason,  14  R.  I.  583,  14  Ins.  L.  J. 
572;  Brockhaus  v.  Kemna,  7  Fed.  Rep.  609; 
Brummer  v.  Cohn,  86  N.  Y.  11;  Lockwood 
v.  Michigan  Mut.  L.  Ins.  Co.  (Mich.  1896), 
66  N.  W.  Rep.  229. 
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Wife  Instituting  Suit  for  Divorce. — Even  where  the  wife,  as  beneficiary  of  an 
endowment  policy  which  had  matured,  had  begun  suit  for  divorce  against  the 
husband,  she  was  held  to  have  a  vested  right  to  the  proceeds,  the  policy  being 
payable  to  her  absolutely  if  living.1 

Condition  of  Wife's  Surviving  Endowment  Period. — But,  where  the  policy  is  payable  to 
the  wife  if  she  survives  the  endowment  period,  she  acquires  no  vested  right 
without  surviving.2 

Assignment. — An  endowment  certificate  in  a  mutual  benevolent  order  is 
assignable  by  the  member.3  So  an  assignment  of  an  endowment  policy  by 
husband  and  wife  alone  is  effectual  as  against  their  children,  to  whom  the 
policy  is  payable  in  case  of  the  wife's  death  before  the  husband's.4 

g.  Tontine  Policies. — In  New  York  the  rule  that  the  beneficiary  has  an 
irrevocable  interest  has  been  applied  to  tontine  policies  in  such  a  way  as  to 
invalidate  an  assignment  by  the  policy  holder  prior  to  the  expiration  of  the 
tontine  period.6 


1.  Suit  for  Divorce  Instituted  by  Wife. — y£tna 
L.  Ins.  Co.  v.  Mason,  14  R.  I.  583,  14  Ins.  L. 
J.  572.  The  decision  was  partially  based  upon 
statutory  grounds,  the  statute  being  one  of  the 
class  heretofore  discussed  (supra,  this  sec- 
tion), and,  although  the  husband  had  paid  all 
the  premiums  and  retained  possession  of  the 
policy,  the  court  said  :  "  We  think  it  is  quite 
clear  that  under  this  provision,  in  the  absence 
of  any  fraud  or  mistake,  the  policy  must  be 
taken  tp  have  inured  to  the  benefit  of  the  said 
Annie  according  to  its  terms,  notwithstanding 
that  it  was  never  delivered  to  her,  but  was  re- 
tained by  her  husband,  and  was  payable  to  him 
in  case  of  her  death  before  the  time  for  pay- 
ment. Hers  was  the  primary  right,  he  having 
no  right  if  she  survived  the  time  for  payment. 
Having  survived,  her  right  has  become  abso- 
lute." 

2.  In  Case  of  Wife's  Surviving  Endowment 
Period. — Lamberton  v.  Bogart,  46  Minn.  409; 
Miller  v.  Campbell,  2  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  518.  In  the  case  first  cited 
the  court  thus  comments  upon  this  important 
exception  to  the  rule :  "  In  and  by  this  policy 
the  company  'promise  and  agree  to  and 
with  the  said  assured,  well  and  truly  to  pay, 
or  cause  to  be  paid,  the  said  sum  assured  at 
the  date  aforesaid,  or  to  his  executors,  ad- 
ministrators, or  assigns,  in  ninety  days  after 
satisfactory  proof  of  the  death  of  said  George 
H.  Elmer,  if  death  occurs  prior  to  his  attaining 
the  age  of  fifty-five  years.  In  case  of  the  death 
of  said  George  H.  Elmer  before  attaining 
the  age  of  fifty-Jive  years,  this  policy  shall  be 
payable  to  Anna  Elmer,  wife  of  said  George  H. 
Elmer.''  That  part  of  the  foregoing  which  is 
italicized  was  inserted  in  writing,  while  the 
remainder  was  in  the  printed  provisions  of 
the  policy.  Elmer  paid  the  annual  premiums 
on  the  policy  up  to  the  time  of  his  death.  In 
February,  1889,  Mrs.  Elmer  died  intestate, 
leaving  surviving  her  husband  and  their  four 
children,  two  of  whom  were  in  being  when 
the  policy  was  issued,  the  other  two  having 
been  born  afterwards.  After  the  death  of  his 
wife,  Elmer  assigned  the  policy  to  the  plain- 
tiff, and  subsequently  died  before  attaining 
the  age  of  fifty-five  years.  The  question  is, 
which  of  the  parties  is  entitled  to  the  pro- 
ceeds of  the  policy,  the  plaintiff  as  assignee 


of  the  husband,  or  the  defendant  as  adminis- 
trator of  the  wife.  This  is  purely  a  question 
of  construction  of  the  terms  of  the  policy 
itself.  Defendant's  contention  is  that  the 
written  portion  of  the  policy  being  inconsis- 
tent with  the  printed  portion,  the  former 
must  prevail ;  that  by  it  the  wife  is  made  the 
sole  beneficiary  of  the  policy,  in  case  the  hus- 
band died  before  reaching  the  age  of  fifty-five 
years ;  and  that,  as  a  policy  and  the  money  to 
become  due  under  it  belong,  the  moment  it 
is  issued,  to  the  person  named  in  it  as-benefi- 
ciary,  the  person  who  procured  the  insurance 
has  no  power,  by  any  act  of  his,  to  transfer 
them  to  any  other  person.  *  *  *  It  seems  to  us 
that  what  the  insured  had  in  mind,  and  what 
he  intended  by  the  written  portion  of  this 
policy,  was  to  provide  protection  for  his  wife, 
in  case  she  survived  him,  and  nothing  more. 
Thus  construed,  the  meaning  of  the  policy 
would  be  that,  in  case  of  the  death  of  the 
insured  before  its  maturity,  the  money  should 
be  paid  to  his  personal  representatives  or  as- 
signs, provided,  however,  if  his  wife  was  then 
living  it  should  be  paid  to  her.  This  construc- 
tion would  give  effect  to  both  the  printed  ai  d 
the  written  portions  of  the  policy,  for  it  would 
make  the  latter  in  the  nature  of  an  exception 
to  the  former,  leaving  the  printed  provision 
in  force,  except  in  case  of  the  happening  of 
the  contingency  constituting  the  exception." 

3.  White  v.  'Smith,  2  Tex.  App.  Civ.  Cas., 
§  399- 

4.  Assignment  by  Husband  and  Wife — Rights 
of  Children.  —  Anderson  v.  Goldsmidt,  103  N. 
Y.  617;  the  court  saying:  "The  mere  fact 
that  she  had  children  at  the  time  :he  executed 
the  assignment  did  not  render  her  assignment 
void.  The  statute,  whether  there  be  children 
or  not,  gives  the  wife,  with  the  consent  of 
her  husband,  the  absolute  power  to  assign  or 
surrender  the  policy.  It  is  quite  true  that  the 
children  had  a  contingent  interest  in  the  pol- 
icy which  would  have  become  vested  in  case 
the  wife  had  died  before  the  policy  matured. 
But  here  she  survived  that  period,  and  hence 
the  contingency  did  not  arise  which  gave  the 
children  any  interest  whatever  in  the  policy." 

6.  Tontine  Policies.  —  Ferdon  v.  Canfield,  104 
N.  Y.  143;  Phipard  v.  Phipard,  55  Hun  (N. 
Y.)433- 
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//.  Effect  of  Beneficiary's  Predecease — (i)  Prevailing  Rule. — Since, 
as  has  been  already  shown,  the  issue  of  an  insurance  policy  is  held  by  the 
prevailing  rule  to  vest  an  irrevocable  interest  in  the  beneficiary  during  his  life,1 
it  would  be  natural  to  expect  that  in  those  jurisdictions  where  this  rule  obtains 
the  interest  acquired  by  virtue  of  it  would  be  treated  and  disposed  of  at  the 
beneficiary's  death  like  the  residue  of  his  personal  estate.  And  this  is  the 
doctrine  applied  by  many  courts.  The  insurance  policy,  being  an  asset  of  the 
beneficiary's  estate,  is  not  regarded  as  being  affected  differently  from  any  other 
asset  by  the  beneficiary's  death  before  that  of  the  insured. 

The  Proceeds  of  the  Policy  when  collected  go  to  the  beneficiary's  personal  repre- 
sentatives in  case  the  estate  is  administered  ; 2  otherwise  to  the  heirs,3  or,  in 
case  of  a  will,  to  the  devisees.4  Particularly  if  the  policy  is  made  payable  to 
the  "  executors,  administrators,  and  assigns  "  of  the  beneficiary  as  well  as  to  the 
latter  himself,  it  vests  an  absolute  title  which  passes  at  death  to  the  parties - 
thus  named.5  And,  where  these  words  were  used,  the  insured  who  held  the 
policy,  and  had  paid  all  the  premiums,  was  compelled  to  surrender  it  to  the 
deceased  beneficiary's  administrator.6  Even  where  the  interest  of  the  bene- 
ficiary is  held  to  be  revocable,  it  passes  to  the  personal  representative  unless 
the  right  of  revocation  is  expressly  exercised.7 


1.  See  cases  cited  supra,  note  10,  p.  y8o. 

2.  When  Proceeds  Go  to  Personal  Representa- 
tive.— Drake  v.  Stone,  58  Ala.  133;  Swan  v. 
Snow,  11  Allen  (Mass.)  224;  Geoffroy  v.  Gil- 
bert, 5  N.  Y.  App.  Div.  98;  Hooker  v.  Sugg, 
102  N.  Car.  115  ;  Anderson's  Estate,  85  Pa.  St. 
202;  Connecticut  Mut.  L.  Ins.  Co.  v.  Bald- 
win, 15  R.  I.  106;  Maeaulay  v.  Central  Nat. 
Bank,  27  S.  Car.  215;  Phoenix  Mut.  L.  Ins. 
Co.  v.  Dunham,  46  Conn.  79,  8  Ins.  L.  J.  173; 
Gilchrist  v.  McPhee,  2  Prince  Edward  Island, 
356.  See  also  Simmons  v.  Biggs,  99  N.  Car. 
236. 

3.  When  Proceeds  Go  to  Heirs. — Hutson  v. 
Merrifield,  51  Ind.  24;  Harley  v.  Heist,  86 
I nd.  196;  Libby  v.  Libby,  37  Me.  359,  1 
Bigelow  Life  &  Acc.  Ins.  Rep.  136  (1853). 

4.  Proceeds  Belong  to  Devisees  in  Case  of  Will. 
— Small  v.  Jose,  86  Me.  120,  the  court  saying: 
"If  Mr  Jose  had  placed  four  hundred  dollars, 
or  securities  for  that  amount,  in  the  hands  of 
trustees,  for  the  benefit  of  his  wife  and  two 
children,  to  be  turned  over  to  them,  or  to  his 
executors  for  them,  upon  his  decease,  the 
right  of  each  beneficiary  therein  would  at 
once  become  a  vested  right,  capable  of  trans- 
mission, at  least  in  equity,  and  so  firmly 
vested  that  even  Mr.  Jose  could  not  have  taken 
it  from  them.  Kekewich  v.  Manning,  1  De 
G.  M.  &  G.  179;  Stone  v.  Hackett,  12  Gray 
(Mass.)  227.  What  Mr.  Jose  did  do  was  to 
contract  with  the  life-insurance  company  to 
pay  over  that  sum  to  his  executors  upon  his 
death,  for  the  benefit  of  his  wife  and  children. 
He  only  varied  the  mode  of  providing  a  fund 
for  the  beneficiaries.  Their  right  to  the  fund 
as  vested  will  be  recognized  in  equity  as 
readily  in  the  actual  case  as  in  the  supposed 
case.  National  L.  Ins.  Co.  v.  Haley,  78  Me. 
268.  *  *  *  We  think  it  clear,  both  upon 
principle  and  authority,  that  the  right  of 
each  beneficiary  in  this  case  became  vested 
and  transmissible  upon  the  issuance  of  the 
policy." 

6.  Evans  v.  Opperman,  76  Tex.  293. 
6.  Glanz  z\  Gloeckler,  104  111.  573,  44  Am. 


Rep.  94.  This  appears  to  be  an  extreme  case. 
The  court  reasons  as  follows:  "  It  is  clear, 
from  an  examination  of  the  policy,  the  sum 
insured  upon  appellant's  life  is  in  express 
terms  made  payable,  upon  his  decease,  to  his 
daughter,  appellee's  intestate,  and,  had  she 
survived  him,  it  will  not  be  questioned  that 
she  alone  could  have  maintained  an  action  on 
the  policy;  or,  in  other  words,  it  must  be  con- 
ceded the  contract,  of  which  the  policy  is  the 
only  evidence,  was  between  the  company  on 
one  side  and  Amelia  L.  Glanz  on  the  other, 
and  the  company  expressly  covenants  with  her, 
'  her  executors,  administrators,  and  assigns,' 
and  upon  her  decease  it  is  clear  the  legal  title 
in  the  contract  vested  in  appellee  as  her 
legal  representative.  This  being  so,  we  are 
aware  of  no  principle  that  would  authorize 
appellant  to  arbitrarily,  and  without  the  con- 
sent of  the  appellee,  defeat  this  vested  right 
in  him.  Nor  is  his  right  in  this  respect  at  all 
affected  by  the  fact  that  the  contract  of  insur- 
ance was  entered  into  by  the  company  on  the 
application  of  the  appellant  upon  his  own  life, 
or  that  the  premiums  were  paid  to  the  com- 
pany out  of  his  own  funds.  The  contract 
having  been  expressly  made  with,  and  for  the 
benefit  of,  appellee's  intestate,  as  we  have 
already  seen,  it  follows  appellee  is  legally  en- 
titled to  the  possession  of  the  policy,  and,  as 
the  judgment  of  the  Circuit  Court  was  in  con- 
formity with  this  view  of  the  law.  it  follows 
the  Appellate  Court  committed  no  error  in 
affirming  it.  Had  appellant,  when  causing 
this  policy  to  be  executed  to  his  daughter,  de- 
sired to  retain  control  over  it  in  the  event  of 
her  death  without  issue,  it  would  have  been 
very  easy  to  have  provided  for  such  a  contin- 
gency;  but  nothing  of  this  kind  was  done,  or 
even  attempted  to  be  done,  and  he  must  abide 
the  consequences." 

7.  Foster  v.  Gile,  50  Wis.  603,  holding  that 
an  undelivered  written  assignment  by  the  in- 
sured was  not  a  sufficient  revocation.  See 
also  Clark  v.  Equitable  Aid  Union,  6  Pa.  Co. 
Ct.  Rep.  321. 
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2  |  Children  as  Contingent  Beneficiaries. — Where  the  policy  is  made  payable 
to  the  insured's  wife,  or,  in  case  of  her  death  before  his,  to  their  children,  the 
latter  acquire  a  contingent  interest  which,  in  Pennsylvania,  cannot  be  divested 
even  by  the  assignment  of  both  parties.1 

in  New  York,  under  the  statute  making  a  wife's  policy  assignable  by  her  alone, 
the  children's  interest  passes  by  such  assignment,2  and  in  Massachusetts  where 
wife  and  children  join  in  an  assignment  to  the  insured  the  proceeds  of  the 
policy  become  assets  of  his  estate,  and  are  to  be  administered  for  the  benefit 
of  the  creditors  and  distributees.3 

When  Interest  Becomea  Fixed. — Upon  the  wife's  death  before  that  of  the  children 
their  interest  becomes  fixed,4  the  policy  ceases  to  be  a  part  of  the  wife's 
estate,5  and  the  insured  himself  has  no  power  to  surrender  it.6 

Rights  of  Grandchildren. — In  Connecticut?  Iowa,s  and  Kentucky,9  it  is  held  that 
the  interest  of  the  children  in  a  policy  payable  as  above  is  transmissible,  so 
that  if  one  of  them  dies,  his  child  will  be  entitled  to  the  decedent's  portion.  A 
different  rule  obtains  in  New  York,  it  having  been  there  decided  that  such 
portion  goes  to  the  administrator,  and  not  to  the  grandchild,  where  the  wife 
predeceases  the  child  ;10  and  that  where  the  latter  dies  after  the  wife,  not  even 
the  personal  representative  is  entitled  to  the  insurance.11  So,  in  Colorado,  a 
certificate  payable  as  in  the  preceding  case  was  held  to  vest  in  the  wife  at  the 
member's  decease,  and  to  pass  at  her  death  to  her  administrator  to  the 
exclusion  of  the  children.12 

Where  the  Right  is  Reserved  to  Revoke  the  children's  interest  by  designating  a 
new  beneficiary  upon  the  wife's  predecease,  it  must  be  exercised  within  a 


1.  Brown's  Appeal,  125  Pa.  St.  303. 

2.  Anderson  v.  Goldsmidt,  103  N.  Y.  617, 
affirming  38  Hun  (N.  Y.)  36o. 

3.  Boyden  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  153  Mass.  544. 

4.  When  Children's  Interest  Becomes  Fixed. 
—  Connecticut  Mut.  L.  Ins.  Co.  v.  Burroughs, 
34  Conn.  305. 

5.  Fuller  v.  Linzee,  135  Mass.  468. 

6.  Ricker  v.  Charter  Oak  L.  Ins.  Co.,  27 
Minn.  193,  38  Am.  Rep.  289,  where  the  court 
says:  "As  the  insured  had  no  legal  or 
equitable  interest  in  the  policy  at  the  time  of 
its  surrender  and  cancellation,  the  act  was  a 
nullity,  and  could  not  affect  the  rights  of  his 
children,  to  whom  it  then  belonged,  and  who 
alone  could  release  the  company  from  the  ob- 
ligations it  contained." 

7.  Connecticut  Rule. — Continental  L.  Ins. 
Co.  v .  Palmer,  42  Conn.  60. 

8.  Iowa  Rule. — ///  re  Conrad's  Estate,  89 
Iowa 396,  the  court  saying:  "  We  think  that, 
as  the  wife  was  not  living  when  the  policy 
matured,  the  money  due  thereon  was  no  part 
of  her  estate,  and  that,  as  the  children  were 
named  in  the  policy  as  beneficiaries,  the  fund 
passed  down  the  line  of  descent  to  the  grand- 
children. It  seems  to  us  that  this  conclusion 
accords  with  the  spirit  of  our  laws  upon  life 
insurance.  It  is  a'  provision  made  for  the 
family,  and  is  exempt  from  the  payment  of 
the  claims  of  creditors  of  the  insured.  Code, 
6  1 182.  As  the  wife  in  this  case  did  not  live  to 
acquire  any  right  to  the  fund,  it  is  surely  in 
accord  with  the  intent  of  the  assured  that  it 
should  pass  to  the  grandchildren  by  the  law  of 
descent." 

9.  Kentucky  Rule. — Duvall  v.  Goodson,  79 
Ky.  224,  9  Ins.  L.  J.  901. 


10.  New  York  Rule.— U.  S.  Trust  Co.  v.  Mu. 
tual  Ben.  L.  Ins.  Co.,  115  N.  Y.  152;  Lane  v. 
DeMets,  59  Hun  (N.  Y.)  462,  20  Ins.  L.  J.  624. 

11.  Walsh  v.  Mutual  L.  Ins.  Co., 133  N.'Y .  4^8. 

12.  Colorado  Rule. — Chartrand  v.  Brace,  :6 
Colo.  19,  the  court  saying:  "While  we  ft. el 
that  our  conclusion  as  to  the  party  entitled  to 
the  fund  must  necessarily  follow  as  a  matter 
of  law,  in  answer  to  the  argument  of  counsel 
based  upon  the  duty  of  the  deceased  father  to 
provide  for  his  children,  it  may  be  said  that 
it  was  equally  his  duty  to  provide  for  his  in- 
valid wife.  She  was  the  person  having  the 
strongest  claim  upon  his  estate  and  bounty. 
If  the  construction  contended  for  by  counsel 
be  adopted,  the  wife  could  not  use  the  fund, 
no  matter  to  what  extremity  she  may  have 
been  driven  in  the  final  sickness  intervening 
between  the  death  of  her  natural  and  legal 
protector  and  her  own  death.  She  could  not, 
by  anticipating  the  payment  of  the  legacy, 
surround  herself  with  the  things  that  might 
have  been  absolutely  necessary  to  sustain  her 
life  from  day  to  day.  In  addition  to  this,  it 
would  place  the  beneficiary  primarily  entitled 
to  the  fund  to  a  great  extent  within  the  power 
of  the  insurer.  For  instance,  by  withholding 
payment,  the  beneficiary  would  be  compelled 
to  bring  suit  for  the  money,  the  ultimate  de- 
cision of  which  might  be  delayed  for  years; 
and  if,  during  the  time,  the  wife  should  die, 
others  would  receive  the  reward  of  her  en- 
deavors without  sharing  the  expense.  Under 
such  circumstances,  it  is  easily  to  be  seen  that 
the  insurance  corporation  or  association  could 
compel  the  wife  in  many  instances  to  accept 
less  than  the  face  of  the  policy  rather  t!-:  n 
institute  a  suit,  no  matter  how  clear  her  right 
of  recovery  might  be." 
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reasonable  time,  and  an  attempt  to  bequeath  the  policy  in  a  will  made  a  year 
after  the  wife's  death  is  ineffectual.1 

(3)  Wife  and  Cliildren  as  Joint  Beneficiaries. — A  policy  payable  to  the 
insured's  "  wife  and  children  "  is  construed  as  subject  to  the  rule  of  survivor- 
ship. At  the  death  of  the  wife,  or  of  a  child  without  issue,  the  share  of  the 
deceased  passes  in  proportionate  parts  to  the  survivors,2  and  the  proceeds  of 
a  paid-up  policy  substituted  by  the  insured  after  the  wife's  death  for  the 
original,  but  also  naming  "wife  and  children  "  as  beneficiaries,  were  held  to 
belong,  at  the  insured's  death,  to  the  surviving  child  and  the  administrator  of 
the  deceased  one.3 

In  Kentucky  a  grandchild  was  held  entitled  to  the  entire  insurance,  where 
both  wife  and  children  were  dead.4 

But  in  Rhode  island  the  court  construed  the  phrase  "wife  and  children"  to 
include  only  those  in  being  when  the  policy  was  issued,  and  as  giving  no 
interest  to  a  child  born  thereafter."' 

(4)  Minority  Doctrine — Reversion  by  Death  of  Bsneficiary. — But  while  the  authori- 
ties above  discussed  appear  to  treat  the  proceeds  of  a  policy  after  the  bene- 
ficiary's death,  as  well  as  during  his  life,  upon  a  theory  consistent  with  the 
prevailing  doctrine  as  to  the  nature  of  the  beneficiary's  interest,  there  are 
others  in  which  the  rule  that  such  an  interest  is  a  vested  right  does  not  seem 
to  be  applied  in  disposing  of  insurance  where  the  beneficiaries  predecease  the 
insured.  There  is  a  line  of  cases  holding  that  in  such  an  event  the  policy 
reverts  to  the  insured  instead  of  passing  as  a  part  of  the  beneficiary's  estate.6 

(5)  Endowment  Policies. — Endowment  policies  of  insurance  form  an  excep- 
tion to  the  prevailing  rule  that  the  insurance  vests  in  the  beneficiary,  and  forms 
part  of  his  estate.  If  the  insured  survives  the  endowment  period  the  proceeds 
of  such  a  policy  generally  belong  to  him.7 


1.  Eiseman  v.  Judah,  1  Flipp.  (U.  S.)  627,  4 
Cent.  L.  J.  345,  8  Fed.  Cas.  394. 

2.  Robinson  v.  Duvall,  79  Ky.  83,  9  Ins.  L. 
J.  897;  Frank  v.  Bauman,  35  Wkly.  L.  Bui. 
(Ohio)  59. 

3.  Hooker  v.  Sugg,  102  N.  Car.  115. 

4.  Robinson  v.  Duvall,  79  Ky.  83,  9  Ins.  L. 
J.  897. 

5.  Connecticut  Mut.  L.  Ins.  Co.  v.  Baldwin, 
15  R.  I.  106.  See  also  Frank  v.  Bauman,  35 
Wkly.  I,.  Bui.  (Ohio)  59. 

6.  Reversion  by  Death  of  Beneficiary — Minority 

View. — Ryan  v.  Rothweiler,  50  Ohio  St.  595. 
The  court  says  in  the  opinion:  "The  theory 
of  a  failure  of  trust  comes  with  more  force  and 
stronger  reasons  than  the  doctrine  of  choses 
in  action,  so  strongly  urged  by  counsel  for 
plaintiff  in  error.  We  regard  the  doctrine  of 
choses  in  action  as  not  fully  applicable,  be- 
cause it  conflicts  in  many  cases  with  the  con- 
trolling doctrine  of  insurable  interest.  The 
case  of  Manhattan  L.  Ins.  Co.  v.  Smith,  44 
Ohio  St.  156,  was  a  case  of  attempted  change  of 
beneficiary  and  of  forfeiture  of  policy.  No 
such  questions  arise  in  this  case.  Here  the 
question  is  not  as  to  change  of  beneficiary, 
but  as  to  reverter  of  the  policy  to  the  assured 
by  reason  of  the  death  of  all  the  beneficiaries. 
Hence  that  case  throws  no  light  upon  the 
question  here  involved.  On  principle,  there- 
fore, and  aside  from  any  statute  on  the  sub- 
ject, we  think  that  in  this  case  the  policy  re- 
verted toMr.  Helwig  and,  at  his  death,  became 
*  part  of  his  estate.  It  seems  to  us  that  this 
-was  the  manifest  intention  and  understanding 


of  all  the  parties  interested,  and  that  the  result 
is  just  and  equitable.  While  there  may  have 
been  a  vested  interest,  it  was  an  interest  not 
in  possession  but  in  expectancy,  liable  to  be 
divested  by  the  death  of  the  beneficiary  be- 
fore the  death  of  the  assured."  See  also 
Gambs  v.  Covenant  Mut.  L.  Ins.  Co.,  50  Mo. 
44,  3  Bigelow  Life  &  Acc.  Ins.  Rep.  653; 
Shields  v.  Sharp,  35  Mo.  App.  178;  Waldheim 
v.  John  Hancock  Mut.  L.  Ins.  Co.,  8  Misc. 
Rep.  (N.  Y.  City  Ct.)  506. 

Compare  Tompkins  v.  Levy,  87  Ala.  263; 
Keller  v.  Gaylor,  40  Conn.  343;  Johnson  v. 
Van  Epps,  110  111.  S51  \  Bickerton  v.  Jaques, 
28  Hun  (N.  Y.)  119,  12  Abb.  N.  Cas.  (N.  Y.) 
25- 

7.  Exception  in  Endowment  Policies. — Tennes 
V.  Northwestern  Mut.  L.  Ins.  Co.,  26  Minn. 
271,  9  Ins.  L.  J.  191,  where  the  court,  per 
Gilfillan,  C.  J.,  says  :  "  The  contract  is  not  one 
purely  of  life  insurance.  So  far  as  it  is  an 
agreement  to  pay  upon  the  death  of  the  hus- 
band within  the  ten  years,  it  assures  his  life, 
and  is  a  contract  of  life  insurance ;  but  the 
agreement  to  pay  at  the  end  of  the  ten  years, 
though  the  husband  be  still  alive,  is  not  one 
assuring  his  life.  By  the  terms  of  the  policy, 
so  far  as  it  assures  continuance  of  life  for  the 
term  of  ten  years,  it  is  for  the  sole  use  and 
benefit  of  the  wife  if  she  survives  the  husband  ; 
and  the  clause  that  the  company  assures  the 
life  of  the  husband  for  the  benefit  of  the  wife 
refers  to  the  contract  so  far  as  it  assures  the 
life.  It  would  probably  control  the  entire 
contract,  including  the  promise  to  pay  abso- 
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2.  In  Mutual  Benefit  Certificates  —  a.  General  Doctrine  —  A  Mere 
EXPECTANCY. — But  while,  under  the  prevailing  judicial  view  of  ordinary  life 
insurance,  the  issue  of  the  policy  vests  an  irrevocable  interest  in  the  bene- 
ficiary,1 a  contrary  rule  obtains  with  reference  to  mutual  benefit  certificates. 
The  party  to  whom  one  of  these  instruments  is  payable  does  not  usually 
acquire  a  vested  right  therein,  and  such  rights  as  he  does  possess  are  subject 
to  revocation  by  the  insured  or  member.2 


lutely  at  the  end  of  ten  years,  were  it  not  that 
that  promise  is  explicit  to  pay  at  the  end  of 
the  term,  not  to  her,  but  to  the  person  whose 
life  is  assured,  to  wit,  Syvert  D.  Tennes.  The 
scheme  of  the  contract  is  very  simple.  It  is  an 
agreement  by  the  company  to  pay  Syvert  D. 
Tennes  one  thousand  dollars  at  the  end  of  ten 
years,  and,  in  the  contingency  of  his  death 
within  the  term,  to  pay  it  on  that  event  to 
the  wife  for  her  sole  use  and  benefit  if  she 
should  survive  him,  and,  if  she  should  die 
before  him,  then  to  pay  it  not  to  her  repre- 
sentatives, but  to  his  heirs  or  assigns.  The  part 
of  the  policy  setting  forth  the  specific  prom- 
ises of  the  company  shows  how  the  insurance 
is  for  her  sole  use  and  benefit,  and  that  it 
was  intended  to  inure  to  her  only  in  case  of 
the  husband's  death  during  the  term,  leaving 
her  surviving." 

See  also  Bancroft  v.  Russell,  157  Mass.  47; 
Lamberton  v.  Bogart,  46  Minn.  409;  Miller-'. 
Campbell,  2  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
518.  Compare  Tompkins  v.  Levy,  87  Ala. 
263,  18  Ins.  L.  J.  720. 

1.  See  cases  cited  supra,  note  10,  p.  980. 

2.  Beneficiary  Has  No  Vested  Right  in  Mutual 
Benefit  Certificates. — Supreme  Conclave,  etc.  v. 
Cappella,  41  Fed.  Rep.  1 ;  Thomas  v.  Grand 
Lodge,  etc.,  12  Wash.  500,  where  the  court, 
after  referring  to  Niblack  on  Mut.  Ben.  Soc,  § 
212,  observes  :  "It  is  stated  by  the  author  above 
cited,  and  in  most  of  the  cases,  that  it  is  dif- 
ficult to  assign  any  reason  for  the  distinction 
in  this  regard  between  this  class  of  certifi- 
cates and  ordinary  life  policies.  This  may  be 
true,  but  one  good  reason  suggests  itself,  and 
that  is  that  these  certificates  are  not  in  them- 
selves an  absolute  contract  which  could, 
under  the  constitution  and  by-laws  of  the 
order,  be  entered  into  with  any  person.  Un- 
der such  constitution  and  by-laws,  these 
beneficiary  certificates  can  only  be  issued  to 
members.  Hence  it  seems  reasonable  that 
anything  which  would  affect  the  right  to 
membership  would  affect  the  right  to  the  bene- 
ficiary certificate,  and  that,  since  the  mem- 
bership can  at  any  time  be  changed  by  the 
member  without  the  consent  of  the  beneficiary, 
he  can  also  change  the  certificate.  Upon 
reason  and  authority,  the  beneficiary  certifi- 
cate should  be  presumed  to  be  within  the 
control  of  the  member." 

Reasons  for  Rule.  —  In  Masonic  Mut.  Ben. 
Soc.  v.  Burkhart,  110  Ind.  189,  the  reason  for 
the  rule  is  thus  stated  :  "  The  essential  differ- 
ence between  a  certificate  of  membership  in  a 
beneficiary  association  and  an  ordinary  life 
policy  is  that  in  the  latter  the  rights  of  the 
beneficiary  are  fixed  by  the  terms  of  the 
policy,  while  in  the  former  they  depend  upon 
the  certificate  and  the  rights  of  the  member 
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under  the  constitution  and  by-laws  of  the 
society.  In  the  one  case  the  rights  of  the 
beneficiary  are  fixed  and  vested  from  the 
moment  the  policy  takes  effect;  in  the  other, 
they  are  subject  to  such  changes  as  the  law  of 
the  association  authorizes  the  society  and  the 
member  to  make.  *  *  *  All  that  a  beneficiary 
has  during  the  lifetime  of  the  member,  owing 
to  his  right  of  revocation,  is  a  mere  expect- 
ancy, dependent  upon  the  will  and  pleasure 
of  the  holder  of  the  certificate.  This  expect- 
ancy is  not  property." 

See,  to  the  Same  Effect:  United  States. — 
Robinson  -'.  U.S.  Mutual  Acc.  Assoc.,  68  Fed. 
Rep.  825;  Lamont  v.  Grand  Lodge,  etc.,  31 
Fed.  Rep.  177;  Lamont  v.  Hotel  Men's  Mut. 
Ben.  Assoc.,  30  Fed.  Rep.  817;  Gentry  v.  Su- 
preme Lodge,  etc.,  23  Fed.  Rep.  718,  14  Ins. 
L.  J.  493 ;  Masonic  Mut.  Relief  Assoc.  v.  Mc- 
Auley,  2  Mackey  (D.  C.)  70. 

Arkansas. — Johnson  v.  Hall,  55  Ark.  210. 

California. — Hoeft  v.  Supreme  Lodge,  etc. 
(Cal.  1896),  45  Pac.  Rep.  185. 

Colorado. — Rollins  v.  McHatton,  16  Colo. 
203. 

Georgia. — Nally  v.  Nally,  74  Ga.  670. 

Illinois. — Swift  v.  Railway  Pass.,  etc.,  Con- 
ductors' Mut.  Aid,  etc.,  Assoc.,  96  111.  309; 
Catholic  Knights,  etc.,  v.  Franke,  137  111.  118; 
Bagley  v.  Grand  Lodge,  etc.,  131  111.  498; 
Martin  v.  Stubbings,  126  111.  387;  Munhall  v. 
Daly,  37  111.  App.  628. 

Indiana. — Presbyterian  Mut.  Assur.  Fund 
v.  Allen,  106  Ind.  593;  Holland  v.  Taylor,  11 1 
Ind.  121  ;  Elkhart  Mut.  Aid,  etc.,  Assoc.  v. 
Houghton,  103  Ind.  286;  Isgrigg  v.  Schooley, 
125  Ind.  94. 

Iovja. — Brown  v.  Grand  Lodge,  etc.,  80 
Iowa  287;  Hirschl  -•.  Clark,  81  Iowa  200; 
Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa 
682.  Laws  21st  Gen.  Assembly,  c.  65,  §  7, 
authorizes  change  without  consent  of  benefi- 
ciaries. 

Kansas. — Titsworth  v.  Titsworth,  40  Kan. 

Kentucky. — Schillinger  v.  Boes,  85  Ky. 
357.    See  Duvall  v.  Goodson,  79  Ky.  224. 

Maryland. — Maryland  Mut.  Benevolent 
Soc,  etc.,  v.  Clendinen,  44  Md.  429,  22  Am. 
Rep.  52. 

Massachusetts. — Marsh  v.  American  Le- 
gion of  Honor,  149  Mass.  512. 

Michigan. — Metropolitan  L.  Ins.  Co.  v. 
O'Brien',  92  Mich.  584;  Catholic  Mut.  Ben. 
Assoc.  v.  Priest,  46  Mich.  429;  Supreme 
Lodge,  etc.,  v.  Nairn,  60  Mich.  44;  Grand 
Lodge,  etc.,  v.  Child,  70  Mich.  163;  Union 
Mut.  Assoc.  v.  Montgomery,  70  Mich.  587. 

Minnesota. —  Richmond  v.  Johnson,  28 
Minn.  447,  11  Ins.  L.  J.  215;  Hail  -•.  Merrill, 
47  Minn.,  260;  Gutterson  v.  Gutterson,  50 
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The  Doctrine  Is  of  Judicial  Origin,  but  has  been  enacted  into  statutes  in  several  of 
the  states.1 

Grounds  of  the  Doctrine.— In  most  of  the  cases  which  announce  this  doctrine  the 
decision  is  based  rather  upon  the  ground  of  reservations  contained  in  the 
charter  or  by-laws  of  the  society  than  upon  any  inherent  difference  between 
ordinary  life  and  mutual  benefit  insurance.* 

Charter  Prohibiting  Change  of  Beneficiary. —  Accordingly  the  rule  cannot  prevail  if 
the  charter  of  the  association  prohibits  a  change  in  the  beneficiary  first  agreed 
upon  and  designated.3 

Language  Construed  as  Authorizing  Change  of  Beneficiary.- -But  the  right  to  change  is 
usually  held  to  be  reserved  by  the  use  of  the  words  "  or  as  the  member  may 
direct,"  or  those  of  similar  import,4  though  in  Arkansas  it  is  held  that  a  clause 
providing  for  assignment  with  the  consent  of  the  company  refers  to  an  assign- 
ment by  the  beneficiary,  and  not  by  the  insured,  and  therefore  does  not  prevent 
the  former's  interest  from  being  a  vested  one.5 

Amendment  of  By-laws — Retrospective  Operation.—  Where  the  right  to  change  bene- 
ficiaries is  not  reserved  in  the  original  charter  or  by-laws  of  a  mutual  insurance 
company,  it  may  nevertheless  be  conferred  by  a  subsequent  amendment  which 
may  operate  retroactively  so  as  to  include  certificates  issued  before  the  change.6 


Minn.  278;  Finch  v.  Grand  Grove,  etc.,  60 
Minn.  308. 

Missouri. — Masonic  Benevolent  Assoc.  v. 
Bunch,  109  Mo.  560;  Expressmen's  Aid  Soc. 
v.  Lewis,  9  Mo.  App.  412  ;  National  American 
Assoc.  v .  Kirgin,  28  Mo.  App.  80;  Wells  v. 
Covenant  Mut.  Ben.  Assoc.,  126  Mo.  630. 

New  Hampshire — Knights  of  Honor  v. 
Watson,  64  N.  H.  517,  18  Ins.  L.  J.  798;  Bar- 
ton v.  Provident  Mut.  Relief  Assoc.,  63  N.  H. 
535- 

New  York. — Sabin  v.  Phinney,  134  N.  Y. 
423,  affirming-  (Supreme  Ct.)  8  N.  Y.  Supp. 
185;  Sanger  v.  Rothschild,  123  N.  Y.  577; 
Bown  v.  Catholic  Mut.  Ben.  Assoc.,  33  Hun 
(N.  Y.)  263;  Boasberg  v.  Cronan  (Buffalo 
Super.  Ct.),  9  N.  Y.  Supp.  664;  Luhrs  v.  Su- 
preme Lodge,  etc.  (Supreme  Ct.),  7  N.  Y. 
Supp.  487;  Durian  v.  Central  Verein,  7  Daly 
(N.  Y.)  168;  Hellenberg  v.  Dist.  No.  1,  etc., 
94  N.  Y.  580;  Nix  v.  Donovan  (City  Ct.),  18 
N.  Y.  Supp.  435  ;  Fleeman  v.  Fleeman  (Buffalo 
Super.  Ct.),  15  N.  Y.  Supp.  838;  Lawler  v. 
National  L.  Assoc.,  83  Hun  (N.  Y.)  393; 
Garner  v.  Germania  L.  Ins.  Co.,  13  Daly  (N. 
Y.)  255. 

Ohio.— Tafel  v.  Knights  of  the  Golden  Rule, 
12  Wkly.  L.  Bui.  (Ohio)  35,  13  Ins.  L.  J.  932. 

Pennsylvania. — Mulderick  v.  United  Work- 
men, 155  Pa.  St.  505;  Beatty  v.  Golden  Cross, 
154  Pa.  St.  484;  Fisk  v.  Equitable  Aid  Union 
(Pa.  1887),  11  Atl.  Rep.  84;  Beatty's  Appeal, 
122  Pa.  St.  428,  18  Ins.  L.  J.  730;  Pennsylvania 
Mut.  Ins.  Co.  v.  Watson,  3  W.  N.  C.  (Pa.)  513. 
See  also  Vollman's  Appeal,  92  Pa.  St.  50. 

Rhode  Island. — Catholic  Knights  of  Amer- 
ica v.  Morrison,  16  R.  I.  468. 

Tennessee. — Tennessee  Lodge  v.  Ladd,  5 
Lea  (Tenn.)  716;  Catholic  Knights  v.  Kuhn, 
9iTenn.  214;  Weil  v.  Trafford,  3  Tenn.  Ch. 
108. 

Texas. — Splawn  v.  Chew,  60  Tex.  534,  13 
Ins.  L.  J.  450;  Byrne  v.  Casey,  70  Tex.  247; 
White  v.  Smith,  2  Tex.  App.  Civ.  Cas.,  §  399. 

Washington.  —  Thomas  v.  Grand  Lodge, 
etc.,  12  Wash.  500. 


1.  Statutes. — Iowa,  McLain's  Code  1888, 
I)  1767  (Laws  1886,  c.  65,  §  7);  Kansas,  Gen. 
Stat.  1889,  §  3464:  Michigan,  Public  Acts 
1887,  c.  187,  §  16;  New  fork,  3  Rev.  Stat. 
(8th  ed.),  p.  1709,  §  18. 

2.  See  generally  authorities  cited  supra, 
note  2,  p.  990,  and  particularly  Gentry  v. 
Supreme  Lodge,  etc.,  23  Fed.  Rep.  718,  14 
Ins.  L.  J.  493;  Block  v.  Valley  Mut.  Ins. 
Assoc.,  52  Ark.  206;  Holland  v.  Taylor,  in 
Ind.  I2i,  20  Ins.  L.  J.  555;  Weiert  v.  Musehl, 
81  Ky.  340;  Van  Bibber  v.  Van  Bibber,  82 
Ky.  350;  Splawn  v.  Chew,  60  Tex.  534,  13 
Ins.  L.  J.  450. 

There  are  other  cases,  however,  in  which  the 
view  appears  to  have  been  taken  that  the  dif- 
ference is  due  to  the  form  of  insurance.  See 
Supreme  Conclave,  etc.,  v.  Cappella,  41  Fed. 
Rep.  1;  Martin  v.  Stubbings,  126  111.  387; 
Milner  v.  Bowman,  119  Ind.  448;  Presby- 
terian Mut.  Assur.  Fund  v.  Allen,  106  Ind. 
593;  Brown  v.  Grand  Lodge,  etc.,  80  Iowa 
287. 

3.  Charter  Provision   Prohibiting  Change. — 

Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106 
Ind.  593.  In  this  case  the  charter  required  the 
fund  to  be  "  paid  as  may  be  designated  in  the 
application  for  membership;"  this  being 
changed  by  death,  or  otherwise  impossible,  it 
should  go  to  kindred  of  different  degrees. 
This  provision  was  held  sufficient  to  prevent 
a  change  of  beneficiaries. 

4.  Gentry  v.  Supreme  Lodge,  etc.,  23  Fed. 
Rep.  718,  14  Ins.  L.  J.  493. 

5.  Block  v.  Valley  Mut.  Ins.  Assoc.,  52  Ark. 
202. 

6.  Amendment  to  By-laws  — Construction.  — 

Catholic  Knights,  etc.,  v.  Franke,  137  111.  118; 
Thesing  v.  Supreme  Lodge,  24  Wkly.  L.  Bui. 
(Ohio)  401.  In  the  former  case  the  court, 
j>er  Craig,  J.,  says:  "That  there  might  be 
no  misapprehension  in  reference  to  who 
the  contracting  parties  were,  the  certificate 
which  contained  the  contract  of  insurance 
contained  the  following  provision:  'And  it 
is  expressly  understood  that  this  is  a  contract 
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So  an  amendment  enlarging  the  class  of  persons  from  whom  beneficiaries  may 
be  chosen  may  apply  to  certificates  already  issued.1 

b.  INCIDENTS  OF  THE  DOCTRINE — Beneficiary  Paying  Assessments. — Under  the 
prevailing  rule,  as  above  stated,  the  member's  right  to  dispose  of  the  insurance 
exists,  even  where  the  beneficiary  already  named  has  paid  the  assessments.2 

Original  Beneficiary  Paying  Assessments  in  Ignorance  of  a  Substitution. — But  one  who  has 
paid  assessments  on  the  certificate  in  ignorance  of  the  fact  that  the  new  bene- 
ficiary had  been  designated  is  entitled  to  repayment  of  the  sum  out  of  the 
fund  realized  on  the  certificate  at  the  death  of  the  member.3 

Possession  of  Certificate  by  Beneficiary.— Nor  does  the  possession  of  the  Certificate 

by  the  beneficiary  deprive  the  member  of  the  right  to  make  the  change.4  The 
insured  may  effect  a  valid  change  of  beneficiaries,  although  the  certificate  is  in 
the  possession  of  his  wife,  to  whom  it  is  payable,  and  who  refuses  to  sur- 
render it.5 

Surrender  of  Certificate  by  Beneficiary  Induced  by  Fraud  of  Insured. — And  even  where 
the  first  beneficiary  is  induced  to  surrender  the  certificate  to  the  insured  upon 
a  false  representation  by  him  regarding  his  purpose  in  seeking  to  obtain 
possession  of  it,  the  substitution  of  a  new  beneficiary  for  the  first  is  none  the 
less  effectual.6 


between  the  Supreme  Council  Catholic 
Knights  of  America  and  assured,  alone,  and 
not  a  contract  between  said  council  and  the 
beneficiaries  herein  named.'  If  the  contract 
of,  insurance  was  one  between  the  insured 
and  the  order  alone,  as  is  declared,  it  would 
seem  to  follow  that  the  two  contracting  parties 
might  make  such  change  therein,  after  the 
contract  was  executed,  as  they  might  agree 
upon.  No  consideration  passed  from  the 
beneficiary  to  the  order  when  the  certificate 
was  issued,  nor  did  the  certificate  ever  pass 
out  of  the  possession  and  control  of  the  as- 
sured, and  we  perceive  no  ground  upon  which 
it  can  be  held  that  the  beneficiary  acquired  any 
valid  interest  in  the  certificate.  The  certificate 
provided  in  express  terms  that  the  assured 
should  have  the  right  during  his  membership 
to  substitute  other  beneficiaries,  should  he 
desire  to  do  so,  by  complying  with  the  laws 
of  the  order.  What  laws  of  the  order  were 
intended  by  this  provision?  We  think  there 
is  but  one  answer  that  can  be  given  to  the 
question ;  and  that  is,  the  laws  of  the  order 
in  force  at  the  time  the  assured  desired  to 
make  a  change  in  the  beneficiary.  The  clause 
of  the  constitution  requiring  the  consent  of  a 
beneficiary  if  the  assured  desired  to  make  a 
change,  was  no  doubt  adopted  for  the  bene- 
fit of  the  order,  and  not  for  the  protection  of 
the  beneficiary,  and  the  order  had  a  right  to 
change  the  rule  at  any  time  it  thought  proper 
for  the  best  interests  of  the  organization.  Here 
the  certificate,  which  was  the  contract  between 
the  parties,  authorized  the  assured  to  change 
his  beneficiaries,  and  the  laws  of  the  order 
also  provided  that  a  change  might  be  made, 
and  we  think  it  is  plain  that  the  assured,  so 
long  as  he  had  the  possession  and  control  of 
the  certificate,  had  the  right  to  change  his 
beneficiaries." 

1.  Marsh  v.  American  Legion  of  Honor, 
149  Mass.  512. 

2.  Effect  of  Beneficiary  Paying  Assessments. — 
Fisk  v.  Equitable  Aid  Union  (Pa.  1887),  11 
Atl.  Rep.  84;  Byrne  v.  Casey,  70  Tex.  247; 


Masonic  Benevolent  Assoc.  v.  Bunch,  109 
Mo.  560. 

3.  Southern  Tier  Masonic  Relief  Assoc. 
v.  Laudenbach  (Supreme  Ct.),  5  N.  Y.  Supp. 
901. 

4.  Effect  of  Possession  of  Certificate  tty  Benefi- 
ciary.— Masonic  Benevolent  Assoc.  v.  Bunch, 
109  Mo.  560;  Masonic  Mut.  Ben.  Soc.  v.  Burk- 
hart,  110  Ind.  189;  Richmond  v.  Johnson,  28 
Minn.  447,  11  Ins.  L.  J.  215;  Splawn  v.  Chew, 
60  Tex.  534,  13  Ins.  L.  J.  450;  Brown  v.  Grand 
Lodge,  etc.,  80  Iowa  287. 

5.  Hirschl  v.  Clark,  81  Iowa  200. 

6.  Original  Beneficiary  Surrendering  Certificate 
— Fraud  of  Insured. — Brown  v.  Grand  Lodge, 
etc.,  80  Iowa  287,  where  the  "court  reviews  the 
leading  authorities  in  which  the  "expect- 
ancy" rule  which  pertains  to  mutual  benefit 
certificates  is  discussed,  and  says  :  "  Inasmuch 
as  the  certificate  was  in  the  possession  of  James 
Grace,  and  by  him  surrendered  when  the  new 
certificate  issued,  the  force  and  effect  of  such 
possession  is  sought  to  be  avoided  by  the  fact 
that  the  possession  was  fraudulent,  and  that 
James  Grace  could  legally  take  no  advantages 
from  such  possession.  We  think  it  must  be  con- 
ceded that  the  possession  of  the  certificate  by 
James  Grace  gave  him  no  rights,  as  against 
plaintiff,  that  he  was  not  entitled  to  before  she 
surrendered  the  certificate.  If  she  had  such  a 
vested  interest  therein  that  she  could  legally 
have  refused  her  father  the  possession  thereof 
for  the  purpose  of  changing  the  beneficiary, 
as  he  did,  we  should  strongly  incline  to  the 
view — with  the  situation  of  this  case  as  to  the 
parties  actually  in  interest — that  he  could  not 
defeat  such  right  by  such  indirect  or  fraudu- 
lent methods.  If,  on  the  other  hand,  she  had 
no  such  interest  in  the  certificate  as  would 
justify  her  in  retaining  it  from  him,  if  he 
desired  it  for  such  purpose,  then  she  suf- 
fered no  prejudice  from  the  fraud,  and  is  in 
no  position  to  complain,  or  at  least  she  is  not 
in  a  position,  because  of  fraud,  to  claim  as 
absolutely  hers  what  before  was  only  condi- 
tionally so.  What  then  were  the  rights  of 
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Where  Substitute  Not  Entitled  to  Become  Beneficiary. — The  first  beneficiary's  claim  is 
not  strengthened  by  the  fact  that  the  member,  in  exercising  his  right  of 
disposition,  attempts  to  name  one  who  is  not  entitled  to  become  a  beneficiary.1 

Revocation  of  Original  Designation  without  Making  a  Second. — And  where  the  original 
designation  was  revoked  without  the  making  of  a  new  one,  the  certificate  was 
treated  as  if  no  designation  had  been  made.2 

Policy  Controls  Application. — But  if  the  right  of  divestiture  is  reserved  in  the 
policy  it  is  immaterial  that  no  such  reservation  is  contained  in  the  application.3 

c.  Modifications  of  the  Doctrine. — While  the  established  rule  is  that 
the  beneficiary's  interest  in  a  mutual  benefit  certificate  is  a  mere  expectancy, 
there  are  some  circumstances  which  modify  his  operation. 

Special  Agreement. — Thus,  where  the  member,  upon  taking  out  the  certificate, 
makes  an  agreement  with  the  beneficiary  that  the  latter  should  pay  the  assess- 
ments, and  that  no  substitution  should  be  made,  the  beneficiary,  upon  perform- 
ing this  agreement,  acquires  a  vested  right.4 

Change  Subject  toOriginal  Beneficiary's  Claim. — So  the  change  may  be  effected  expressly 
subject  to  the  original  beneficiary's  claim,  and  in  such  a  case  the  new  appointee 
cannot  recover  without  showing  that  such  claim  has  been  extinguished.5 

d.  Exercise  OF  the  Right  of  Divestiture — (i)  Prescribed  Form  Gener- 
ally Imperative — (a)  In  General. — While  the  right  to  divest  the  interest  of  the 
beneficiary  of  a  mutual  certificate  almost  universally  exists,6  it  has  been 
declared  to  be  a  right  which  "  should  be  strictly  construed."7  And  its  exercise 
is  subject  to  restrictions  in  charters  and  by-laws  which  must  generally  be 
faithfully  observed.8 

(b)  Company's  Consent  Required. — Thus  the  company  may  require  that  its  consent 
shall  be  obtained  to  an  assignment  or  other  change  of  beneficiaries,  and 
failure  to  obtain  it  in  such  case  will  render  an  attempted  substitution  ineffec- 
tual.9 So  a  provision  contained  in  the  certificate,  that  no  assignment  thereof 
"shall  be  valid  unless  approved  by  the  secretary,"  was  construed  as  impera- 
tive.10 But  a  change  of  beneficiaries  has  been  upheld  though  the  by-laws  of 
the  association  required  the  approval  of  the  board  of  directors  before  any 
change  could  be  effected.11 

the  plaintiff  because  of  the  fact  of  her  posses-  Y.  Supp.  435;  Jory  v.  Supreme  Council,  etc., 
sion  of  the  certificate  ?    The  authorities  will      105  Cal.  20. 

be  better  understood  if  we  keep  in  view  the  5.  Helfrich  v.  John  Hancock  Mut.  L.  Ins. 
effect  of  naming  a  person  in  a  certificate  as  Co.,  8  Misc.  Rep.  (N.  Y.  C.  PI.)  320.  This, 
beneficiary  without  surrendering  to  him  the  while  an  ordinary  life  policy,  was  treated  in 
possession,  which  is  that  it  gives  to  such  per-  the  opinion  as  one  in  which  the  insured  had 
son  no  rights  before  the  death  of  the  assured,  the  right  to  change  beneficiaries, 
and  that  the  certificate  is  revocable  at  the  6.  See  cases  cited  supra,  note  2,  p.  990. 
pleasure  of  the  assured  under  the  provisions  7.  Right  Strictly  Construed. — Hotel  Men's 
of  the  laws  of  the  society.  The  authorities  on  Mut.  Ben.  Assoc.  v.  Brown,  33  Fed.  Rep.  11, 
the  point  are  uniform,  and  are  not  questioned  citing  Holland  v.  Taylor,  in  Ind.  121;  Hel- 
in  this  case.  How  then  does  the  mere  de-  lenberg  v.  District  No.  1,  etc.,  94  N.  Y. 
livery  of  the    certificate  to  the  beneficiary  584. 

change  the  right?  It  being  only  the  evidence  8.  Presbyterian  Mut.  Assur.  Fund  v.  Allen, 
of  what  in  law  is  a  mere  expectancy,  the  106  Ind.  59.3;  McCarthy  v.  Supreme  Lodge, 
delivery  of  it  conveys  no  present  right,  for  no  etc.,  153  Mass.  314;  National  Aid  Mut.  Soc. 
present  right  exists.  The  assured  has  no  v.  Lupoid,  101  Pa.  St.  in,  12  Ins.  L.  J. 
vested  property  rights  that  he  can  convey."      105.    See  also  cases  cited  in  the  notes  follow- 

1.  Luhrs  v.  Supreme  Lodge,  etc.  (Supreme  ing. 

Ct.),  7  N.  Y.  Supp.  487.  9.  Armstrong  v.  Warren,  83  Hun  (N.  Y.) 

2.  Cullin  v.  Knights  of  Maccabees,  77  Hun  217;  Gladding  v.  Gladding  (Supreme  Ct.),  8 
(N.Y.)6.  N.  Y.  Supp.  880;  National  Mut.  Aid  Soc.  v. 

3.  Kentucky  Masonic  Mut.  L.  Ins.  Co.  v.  Lupoid,  101  Pa.  St.  111,  12  Ins.  L.  J.  105; 
Miller,  13  Bush  (Ky.)  489.  American  Legion  of  Honor  v.  Smith,  45  N.  J. 

4.  Vested  Right  by  Paying  Assessments — Spe-      Eq.  466. 

cial  Agreement. — Maynard  v.  Vanderwerker,  10.  Harman  v.  Lewis,  24  Fed.  Rep.  530,  14 
30  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  134.      Ins.  L.  J.  927. 

See  also  Smith  v.  National  Ben.  Soc,  123  N.  11.  Raub  v.  Masonic  Mut.  Relief  Assoc.,  3 
Y.  85;  Nix  v.  Donovan  (City  Ct.),  18  N.      Mackey  (D.  C.)  68. 
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(o)  Indorsement  on  Certificate. — The  requirement  that  a  change  be  indorsed  on 
the  certificate  is  valid,  and  compliance  therewith  essential ; 1  and  where  a  rule 
requires  that  a  change  be  entered  in  the  certificate  it  is  no  compliance  to  serve 
notice  of  revocation  with  a  direction  that  payment  be  made  according  to  the 
member's  will.2 

Signature — Attestation — Acknowledgment. — The  signature  of  the  member,3  attesta- 
tion thereof  by  witnesses,4  and  acknowledgment  before  an  officer,6  when 
required  in  this  connection,  are  also  imperative. 

(d)  Surrender  of  Certificate. — A  very  common  provision  affecting  mutual  benefit 
certificates  is  one  which  requires  the  surrender  of  the  original  certificate  as  a 
condition  precedent  to  any  change.  Compliance  with  this  rule  is  generally 
held  to  be  essential.6 

Acts  Not  Equivalent  to  Surrender. — And  a  mere  indorsement  on  the  certificate 
directing  payment  to  another  than  the  beneficiary  is  not  sufficient  where  this 
rule  is  in  force.7  Even  where  the  member  married  after  taking  out  his  certifi- 
cate, and  fully  intended  to  make  his  wife  the  beneficiary,  handing  the  certifi- 
cate to  his  brother  for  that  purpose,  it  was  held  that  there  had  been  no  change 
of  beneficiaries,  because  the  certificate  had  not  been  surrendered.8 

(e)  Attestation  of  Company's  Officer. — Another  common  requirement  is  that  the 
surrender  be  attested  by  the  secretary  or  other  officer  of  the  association,  under 
seal,  and  the  failure  to  observe  this  will  invalidate  an  attempted  change  of 
beneficiaries.9 

A  Conditional  Surrender  of  the  certificate  to  another  than  the  beneficiary,  to 
operate  in  case  of  the  member's  death,  is  not  a  sufficient  substitution  under 
this  requirement,  though  coupled  with  a  letter  from  the  member  to- the 
company  requesting  a  corresponding  change  of  beneficiaries.10 

(f)  Entry  on  Record  of  Designated  Ofiicial. — The  entry  of  the  change  on  the  records 
of  a  named  official,  when  required,  is  an  essential  step  in  the  proceedings  for  a 
change  of  beneficiary,  and  the  mere  delivery  by  the  insured,  after  the  wife's 
death,  of  a  certificate  payable  to  her,  and  containing  such  a  provision,  is  not 

1.  Hall  v.  Northwestern  Endowment,  etc.,  a  beneficiary  certificate,  desiring  at  any  time 
Assoc.,  47  Minn.  85;  Hainer  v.  Iowa  Legion  to  make  a  new  direction  as  to  its  payment, 
of  Honor,  78  Iowa  245;  Hotel  Men's  Mut.  Ben.  may  do  so  by  authorizing  such  change  in 
Assoc.  v.  Brown,  33  Fed.  Rep.  11.  writing  on  the  back  of  his  certificate  in  the 

2.  Renk  v.  Herrman  Lodge,  2  Dem.  (N.  form  thereon  prescribed,  attested  by  the  re- 
Y.)  409.  cording  secretary,  with  the  seal  of  the  lodge 

3.  Stephenson  v.  Stephenson,  64  Iowa  534;  attached,  and  the  recording  secretary  shall  re- 
Elliott  v.  Whedbee,  94  N.  Car.  115,  15  Ins.  L.  port  such  action  to  the  grand  secretary.'  This 
j  815.  condition  of  the  contract  was  not  complied 

4.  'Gladding  v.  Gladding  (Supreme  Ct.),  8  with,  and  indeed  there  seems  to  have  been 
N.  Y.  Supp.  880;  Elliott  v.  Whedbee,  94  N.  no  attempt  to  comply  with  it.  But  it  is  in- 
Car.  115,  15  Ins.  L.  J.  815;  Hotel  Men's  Mut.  sisted  that,  as  there  was  an  oral  understand- 
Ben.  Assoc.  v.  Brown,  33  Fed.  Rep.  II.  ing  between  the  assured,  Breithaupt,  and  the 

5.  Hotel  Men's  Mut.  Ben.  Assoc.  v.  Brown,  secretary  of  the  subordinate  lodge  to  which 
33  Fed.  Rep.  11.  assured  belonged,  that  the  beneficiaries  were 

6.  Surrender  of  Certificate  Essential— Thomas  changed  in  pursuance  of  the  paper  called  a 
v.  Thomas,  131  N.  Y.  205,  affirming  60  Hun  will,  and  payments  of  assessments  were  made 
(N.  Y.)  382 ;  'jinks  v.  Banner  Lodge,  No.  484,  by  Breithaupt,  this  is  a  sufficient  compliance 
139  Pa.  St.  414;  McLaughlin  v.  McLaughlin,  with  the  requirements  of  the  constitution. 
104  Cal.  171;  Stephenson  v.  Stephenson,  64  But  the  secretary  had  no  authority  to  assent  to 
Iowa  534;  American  Legion  of  Honor  v.  the  change,  and,  had  he  done  so  in  the  form 
Smith,  45  N.  J.  Eq.  466;  Coleman  v.  Supreme  required  by  the  constitution,  his  act  would 
Lodge,  etc.,  18  Mo.  App.  189,  14  Ins.  L.  J.  635.  have  been  void  ;  and  he  had  no  authority  to 

7.  Jinks  v.  Banner  Lodge,  No.  484,  139  Pa.  waive  the  requirement  by  receiving  payments 
St.  414.  from  the  intervenor."    See  also  Hainer  v. 

8.  McLaughlin  v.  McLaughlin,  104  Cal.  171.  Iowa  Legion  of  Honor,  78  Iowa  245  ;  Supreme 

9.  Attestation-  Essential.— Wendt  V.  IowaLe-  Lodge,  etc.,  v.  Nairn,  60  Mich.  44;  Vollman's 
gion  of  Honor,  72  Iowa  682,  the  court  saying :  Appeal,  92  Pa.  St.  50.  Compare  Highland  v. 
"  The  provisions 

of  the  constitution  of  defend-  Highland,  109  111.  366;  Supreme  Conclave, 

ant  pertaining  to  the  subject,  under  familiar  etc.,  v.  Cappella.  41  Fed.  Rep.  1. 
rules  of  the  law,  are  a  part  of  the  contract  which         10.  Supreme  Lodge,  etc.,  v.  Nairn,  60  Mich, 

contains  this  section :  'Any  member  holding  44. 
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sufficient  to  divest  the  interest  of  a  second  wife.1 

(g)  New  Designation  Required.— Where  the  application  for  a  change  of  bene- 
ficiaries asked  for  a  new  certificate  payable  to  such  persons  as  the  member 
might  name  in  his  will,  and  none  such  were  ever  named,  it  was  held  that  no 
change  of  beneficiaries  had  been  effected.2  In  a  new  designation  pursuant  to 
a  change  of  beneficiaries,  the  same  rules  must  generally  be  observed,  in  regard 
to  parties  eligible  as  such,  as  in  the  original  selection.3 

The  Omission  of  the  Name  of  the  Beneficiary  to  be  superseded  is  not  fatal,  even  where 
the  by-laws  require  its  insertion,  if  the  association  does  not  object.4 

(h)  Testamantary  Changes — Compliance  with  Prescribed  Formalities. —  Under  the  rule 
already  discussed,  an  attempt  to  change  or  designate  new  beneficiaries  by  will, 
without  complying  with  the  formalities  which  are  generally  prescribed  by 
mutual  benefit  societies,  is  ineffectual.5    Much  less  effectual  is  a  mere  note 


1.  Change  of  Beneficiary  to  be  Entered  upon 
Records  of  Association. — Rollins  :■.  McIIatton, 
16  Colo.  203,  where  the  court  says  :  "  The  res- 
olution to  substitute  can  be  enforced  in  but  one 
way,  viz.,  'by  change  of  beneficiary  entered 
upon  the  record,'  etc.  It  will  not  do  to  say 
that  the  entry  upon  the  record  is  directory 
merely,  or  that  it  is  of  no  special  importance. 
This  entry  is  an  essential  part  of  the  substitu- 
tion, and  the  change  is  incomplete  until  it  is 
made.  Bac.  Ben.  Soc,  §  307;  Holland  v. 
Taylor,  in  Ind.  121;  Daniels  v.  Pratt,  143 
Mass.  216;  National  Mut.  Aid  Soc.  v.  Lupoid, 
101  Pa.  St.  in;  Stephenson  v.  Stephenson, 
64  Iowa  534  ;  Coleman  v.  Supreme  Lodge,  etc., 
18  Mo.  App.  189;  Kentucky  Masonic  Mut.  L.- 
Ins.  Co.  v.  Miller,  13  Bush  (Ky.)  489;  East- 
man v.  Provident  Mut.  Relief  Assoc.,  62  N. 
H.  555;  Hellenberg  v.  District  No.  1,  etc.,  94 
N.  Y.  580.  The  delivery  of  the  certificate  to 
appellant  by  McHatton  was  no  compliance 
with  the  mode  prescribed  for  effectuating  a 
change  of  beneficiary.  While  it  may  be  in- 
dicative of  the  intent  of  McHatton  at  the 
time,  it  was  not  the  method  agreed  upon  for 
the  declaration  of  that  intent.  We  cannot 
accept  the  view  that  this  provision  was  in- 
serted in  the  certificate  exclusively  for  the 
protection  of  the  association.  It  is  doubtless 
a  matter  of  importance  to  such  societies  that 
their  books  show  all  changes  in  this  respect. 
But  it  is  more  important  to  the  assured  that 
some  record  of  the  kind  be  kept,  in  order  that 
his  wishes  in  the  premises  may  not,  after  his 
death,  be  defeated.  And  obviously  the  bene- 
ficiary is  profoundly  interested  in  having  such 
definite  and  reliable  record  evidence  of  his 
ownership.  It  would  be  a  dangerous  prece- 
dent were  we  to  hold  that  the  designation  of 
the  change  of  beneficiary  by  entrv  upon  the 
books  of  the  company  is  not  imperative.  Dis- 
regard of  the  prescribed  mode  of  substitution 
would  tend  to  frustrate  the  wise  and  benevo- 
lent object  to  which  these  societies  owe  their 
existence.  And  if  such  changes  could  be 
made  simply  by  delivery  of  the  certificate,  ac-  • 
companied  with  oral  declarations,  any  relative 
or  dependent  who  might  become  possessed  of 
the  instrument  would  have  it  in  his  power. to 
nullify  the  purpose  of  the  deceased  donor, 
and  deprive  the  true  donee  of  the  bequest. 
If  McIIatton  desired  to  have  his  son  receive 
all  of  the  insurance  fund,  notwithstanding  his 


remarriage,  it  was  only  necessary  for  him  to< 
comply  with  the  plain  language  of  the  certifi- 
cate. His  failure  in  this  regard,  coupled  with 
the  decease  of  the  beneficiary  named,  left  the 
fund  without  any  designated  owner."  See 
also  Hotel  Men's  Mut.  Ben.  Assoc.  v.  Brown, 
33  Fed.  Rep.  1 1 . 

2.  New  Designation  Required.  —  Grace  v. 
Northwestern  Mut.  Relief  Assoc.,  87  Wis.  562, 
the  court,  per  Cassoday,  J.,  saying  :  "  Since  the 
former  certificate  was  so  returned  and  surren- 
dered for  the  sole  purpose  of  securing  such 
change,  and  since  no  such  change  was'  ever 
in  fact  effected  by  reason  of  such  failure,  the 
question  recurs  whether  such  return  and  sur- 
render of  such  former  certificate  operated  as 
a  complete  cancellation  and  extinguishment 
of  the  same,  or  whether  such  return  and  sur- 
render remained  inchoate,  depending  upon 
such  change  being  made  complete  by  such 
designation  or  naming  of  new  beneficiaries  or 
beneficiary.  Upon  careful  consideration  we 
are  constrained  to  hold  that  such  return  and 
surrender  so  remained  inchoate  and  depend- 
ent. It  is  very  much  the  same  in  principle  as 
where  attempts  have  been  made  to  alter  por- 
tions of  a  will  by  erasures  without  oblitera- 
tion, and  by  way  of  substituting  new  words 
by  interlineation,  which  fail  to  go  into  effect 
for  want  of  reattestation ;  and  hence,  as  there 
was  no  intent  to  revoke,  except  by  way  of  such 
substitution,  which  so  failed,  the  courts  have 
generally  held  that  the  attempted  alteration 
is  ineffectual.  Ladd's  Will,  60  Wis.  194,  and 
cases  there  cited.  See  also  Short  v.  Smith,  4 
East  418;  Soar  v.  Dolman,  3  Curt.  Ecc.  121; 
Brooke  v.  Kent,  3  Moo.  P.  C.  334  ;  In  re  Goods 
of  Parr,  6  Jur.  N.  S.  56.  So  here  we  must  hold 
that  the  attempted  change  of  beneficiaries  was 
left  incomplete,  and  hence  ineffectual ;  a'nd 
that  the  contract  of  insurance  must  be  re- 
garded the  same  as  though  the  former  cer- 
tificate had  never  been  returned  and  surren- 
dered." 

3.  Briggs  v.  Earl,  139  Mass.  473;  Michigan 
Mut.  Ben.  Assoc.  v.  Rolfe,  76  Mich.  146;. 
S'jhonfield  -».  Turner,  75  Tex.  324. 

4.  Mayer  v.  Equitable  Reserve  Fund  L. 
Assoc.,  49  Hun  (N.  Y.)  336. 

5.  General  Rule — Compliance  with  Prescribed 
Formalities  Required. — Order  of  Mut.  Com- 
panions v.  Griest,  76 Cal.  494,  18  Ins.  L.  J.  147; 
Holland  v.  Taylor,  n  1  Ind.  121;  McClure  f. 
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found  in  the  member's  pocket  after  his  death,  expressing  a  desire  that  all  his 
effects  be  given  to  his  wife.1 

Residuary  Clause. — The  intention  to  exercise  the  power  of  appointment  must 
be  clearly  expressed,  and  the  proceeds  of  the  certificate  have  been  held  not  to 
pass  under  a  mere  residuary  clause  in  the  will.2 

Where  No  Formality  Prescribed. — A  change  may  be  made  by  a  member  in  his  last 
will,  where  the  constitution  and  by-laws  of  the  order  do  not  prescribe  a 
different  method.3 

Eight  Recognized  in  Charter — Effect  of  Contrary  By-law. — Where  the  charter  recog- 
nizes the  right  of  a  member  to  designate  the  beneficiary  by  his  will,  a  by-law 
attempting  to  cut  off  or  diminish  the  right  is  inoperative.* 

(2)  Exceptions — (a)  Substantial  Compliance  Rule. — But  while  as  a  general  rule  the 
requirements  of  the  charter  and  by-laws  must  be  strictly  observed  in  order  to 
effect  a  valid  change  of  beneficiaries,  there  are  nevertheless  cases  in  which 
a  substantial  compliance  with  these  provisions  appears  to  be  regarded  as 
sufficient. 

illustrations. — Thus  in  a  Michigan  case,  where  the  rules  of  the  association  pro- 
vided that  a  member's  portion  of  the  beneficiary  fund  should  be  paid  to  the 
person  named  by  him  on  the  "  will  book,"  a  designation  by  will  not  so  entered 
was  held  to  be  sufficient.5  So  where  the  certificate  required  the  holder  to  effect 
any  substitution  "in  writing  filed  with  this  association,"  a  substitution  of  the 
member's  executors  indorsed  on  the  certificate  by  the  secretary  of  the  associa- 
tion, in  pursuance  of  a  letter  written  to  him  by  the  member,  was  considered  a 
substitution  in  compliance  with  the  rule.6 


Johnson,  56  Iowa  620;  Stephenson  v.  Stephen- 
son, 64  Iowa  534 ;  Wendt  v.  Iowa  Legion  of 
Honor,  72  Iowa  682  ;  Olmstead  v.  Masonic  Mut. 
Ben.  Soc,  37  Kan.  93.  But  compare  Brew  d. 
Clement,  48  Kan.  386;  Supreme  Council,  etc., 
v.  Perry,  140  Mass.  580 ;  McCarthy  v.  Supreme 
Lodge,  etc.,  153  Mass.  314;  Daniels  v.  Pratt, 
143  Mass.  216;  American  Legion  of  Honor  v. 
Smith,  45  N.  J.  Eq.  466;  Hellenberg  v.  Dis- 
trict No.  1,  etc.,  94  N.  Y.  580;  Renk  v.  Herr- 
man  Lodge,  2  Dem.  (N.  Y.)  409. 

1.  Highland  v.  Highland,  109  111.  366,  13  Ins. 
L.  J.  467,  uffirming  13  111.  App.  510.  Corn- 
fare  Ireland  v.  Ireland,  42  Hun  (N.  Y.)  212. 

2.  Greeno  v.  Greeno,  23  Hun  (N.  Y.)  478. 
But  see  Small  v.  Jose,  86  Me.  120. 

3.  Testamentary  Change  Upheld. — Masonic 
Benevolent  Assoc.  v.  Bunch,  109  Mo.  560. 
Compare  Bloomington  Mut.  Ben.  Assoc.  v. 
Blue,  120  111.  121 ;  Weil  v.  Trafford,  3  Tenn. 
Ch.  108;  Catholic  Mut.  Ben.  Assoc.  v.  Priest, 
46  Mich.  429,  10  Ins.  L.  J.  579. 

4.  Raub  v.  Masonic  Mut.  Relief  Assoc.,  3 
Mackey  (D.  C.)  68. 

5.  Catholic  Mut.  Ben.  Assoc.  v.  Priest,  46 
Mich.  429,  10  Ins.  L.  J.  579. 

6.  Substitution  to  Be  in  Writing  Filed  with  the 
Association. — Bowman  v.  Moore,  87  Cal.  306. 
The  court  says  in  the  opinion:  "Was  the 
substitution  here  made  in  accordance  with 
the  provisions  of  the  certificate?  That  is  the 
question  to  be  determined.  Joseph  Bowman 
was  authorized  by  the  terms  of  the  certificate, 
as  above  stated,  to  substitute  another  bene- 
ficiary by  writing  filed  with  the  association. 
This,  in  our  judgment,  he  did  do.  The  writ- 
ing to  that  effect  was  communicated  to  and 
filed  with  the  association.  The  intention  to  sub- 
stitute is  so  clear  on  the  face  of  the  paper  that 


we  see  no  room  for  construction.  That  must 
be  considered  as  done  which  it  was  the  inten- 
tion of  the  assured  to  do.  The  form  in  which 
the  substitution  is  made  is  immaterial.  It 
would  be  a  strained  construction  to  hold  that 
the  assured  did  not  intend  to  substitute  another 
beneficiary  instead  of  the  one  first  named.  The 
request  to  the  secretary  was  to  make  the  sub- 
stitution desired  by  the  assured  appear  on  the 
books  of  the  association.  Nor  was  the  con- 
sent of  the  wife  (plaintiff  in  this  action)  nec- 
essary to  the  making  of  the  substitution.  It 
was  a  part  of  the  contract,  as  entered  into  in 
the  beginning,  that  the  assured,  of  his  own 
free,  unrestrained  will,  might  at  any  time  make 
the  substitution  he  desired.  The  wife,  though 
named  as  beneficiary,  could  not  in  any  way 
control  the  will  of  the  assured.  Whatever 
rights  she  had  under  the  certificate,  she  could 
not  in  any  way  restrain  or  control  her  hus- 
band, the  assured,  in  making  the  subsequent 
substitution.  Nor  do  we  see  any  reason  why 
the  assured  could  not  name  his  executors  as 
beneficiaries.  This  is  not  an  attempt  to  de- 
vise by  will  the  policy  or  the  proceeds.  This, 
it  may  be  conceded,  he  could  not  do.  But 
designating  in  the  requisite  mode  his  execu- 
tors as  beneficiaries  was  within  his  power. 
The  beneficiary  is  but  the  recipient  of  the 
policy  or  its  proceeds,  and  why  the  assured 
could  not  make  his  executors  or  administra- 
tors, or  his  children,  or  his  daughters,  bene- 
ficiaries, without  naming  them,  we  cannot 
perceive.  No  one  is  injured  by  it.  There  is 
no  rule  or  policy  of  law  forbidding  it.  It  is 
not  contrary  to  good  morals.  The  associa- 
tion is  not  called  on  to  pay  until  after  the 
death  of  the  assured.  Then  the  .  persons 
named  as  executors  would  become  known. 
996  Volume  III. 


Nature  of 


BENEFICIARIES  {IN  INSURANCE).  Beneficiary's  Interest. 


And  an  Indorsement  upon  the  Certificate,  of  a  change  of  beneficiaries,  executed  by 
the  president  of  the  subordinate  lodge  in  accordance  with  a  verbal  message 
conveyed  to  him  from  the  member  by  a  soliciting  agent  of  the  order,  was  like- 
wise upheld.1 

Change  to  be  Attested  by  Seal  of  Order. — Where  the  constitution  of  the  lodge 
required  the  request  for  a  change  of  beneficiaries  to  be  "attested  by  the 
recorder  with  the  seal  of  the  lodge  attached,"  the  fact  that  the  attestation  was 
made  by  the  recorder  without  in  fact  witnessing  the  execution  of  the  mem- 
ber's order,  was  held  insufficient  to  invalidate  the  change.2  An  application  for 
a  change,  made  in  accordance  with  the  by-laws  and  signed  by  the  supreme 
president  and  secretary,  is  not  necessarily  invalid  because  not  signed  or  sealed  by 
the  officer  of  the  local  association.3 

A  Merely  Customary  Mode  of  Substitution  is  not  imperative,  and  where  no  form  is 
prescribed  in  the  by-laws  or  certificate  a  change  may  be  effected  though  the 
certificate  itself  remains  in  the  hands  of  the  first  beneficiary,  who  refuses  to 
relinquish  it,  and  though  the  practice  of  the  order  has  been  to  require  a  sur- 
render of  the  old,  previous  to  the  issue  of  the  new  one.4 

(b)  Waiver — Acts  Amounting  to  Waiver  by  Association. —  Even  where  the  require- 
ments would  otherwise  be  construed  as  imperative,  the  association  itself  may 
waive  compliance  therewith.5  Thus  a  provision  that  a  request  for  a  change  of 
beneficiary  shall  be  filed  within  thirty  days  from  the  date  of  the  certificate  is 


At  any  rate,  the  association  could  not  be  called 
on  to  pay  the  amount  due  on  the  policy  until 
the  executors  made  themselves  known  to  it. 
Further,  we  do  not  see  why  the  assured 
could  not  make  the  secretary  of  the  associa- 
tion the  medium  through  which  the  writing 
might  be  made  changing  and  substituting  the 
beneficiary.  All  that  was  done  was  done  in  the 
lifetime  of  the  member.  The  change  was  to  be 
made  in  writing  and  filed  with  the  associa- 
tion. It  was  not  requisite  that  the  writing 
should  be  actually  made  by  the  assured  mem- 
ber, in  his  own  proper  handwriting.  It  could 
be  made  in  the  handwriting  of  another,  pro- 
vided it  was  done  by  his  authority  and  for 
him.  This  was  done  through  the  agency  of 
the  secretary.  We  see  no  reason  why  this  is 
not  a  compliance  with  the  member's  contract 
made  in  the  beginning  with  the  association.  In 
substance  and  in  fact  the  change  was  made 
in  writing  and  filed  as  required." 

1.  Schmidt  v.  Iowa  Knights  of  Pythias  Ins. 
Assoc.,  82  Iowa  304.  The  opinion  in  this 
case  does  not  disclose  the  exact  requirements 
concerning  change  and  substitution. 

2.  Change  to  be  Attested  by  Seal  of  Officer. — 
Simcoke  v.  Grand  Lodge,  etc.,  84  Iowa  383. 
The  court  says  in  the  opinion  :  "The  execution 
was  such  that,  when  the  certificate  was  pre- 
sented to  the  officers  of  the  grand  lodge,  it  was 
canceled,  and  a  new  certificate  issued,  with  a 
new  beneficiary,  in  accord  with  the  wish  and 
right  of  Lawrence  E.  Maulsby.  The  case  is 
entirely  free  from  fraud  or  imposition — facts 
important  to  have  in  view  in  reaching  a  just 
conclusion.  We  do  not  find  it  necessary  to 
determine  whether  or  not,  under  a  strict  con- 
struction, the  recorder,  in  order  for  a  proper 
attestation,  should  have  personally  witnessed 
the  execution.  We  give  great  weight  to  the 
fact  that  a  new  certificate  did  issue  in  harmony 
with  the  wish  of  Lawrence  E.  Maulsby,  and 
the  result  was  reached  by  the  acts  of  the  only 


parties  then  having  an  interest  in  the  transac- 
tion. The  attestation,  in  and  of  itself,  was 
not,  to  our  minds,  indispensably  necessary  to 
a  change  of  certificates.  The  written  request 
indicating  the  wish  of  Maulsby  was  the  essen- 
tial. The  attestation  was  a  formal  proof 
thereof,  which  the  grand  lodge  had  a  right 
to  insist  upon  before  granting  the  request. 
After  granting  the  request  the  situation  is  ma- 
terially different.  To  plainly  illustrate,  let  us 
suppose  a  member  of  the  order  is  present  with 
his  certificate  before  the  officers  of  the  grand 
lodge,  who  make  the  change,  and  in  their 
presence  he  writes  on  the  back  of  the  certifi- 
cate the  request,  and  signs  it  in  their  pres- 
ence. They  issue  to  him  a  new  certificate, 
with  a  new  beneficiary.  Could  it  be  said, 
after  the  death  of  the  member,  that  the  grand 
lodge  might  repudiate  its  action  in  granting 
its  certificate,  for  the  want  of  an  attestation? 
After  the  granting  of  the  certificate,  we  think 
it  can  be  avoided  only  by  the  averment  and 
proof  of  facts  that  are  prejudicial.  We  are 
cited  to  numerous  cases  in  which  it  is  held 
that  the  change  of  certificates  can  be  made 
only  in  the  manner  provided  by  the  laws  of 
the  order,  and  that  is  the  true  rule.  But  it  is 
nowhere  held  that  a  change,  when  made  with- 
out a  literal  observance  of  such  requirements, 
is  not  valid.  Very  many  of  the  cases  an- 
nouncing the  rule  are  based  upon  facts 
where  members  have  attempted  a  change 
by  the  terms  of  a  will  or  by  letter,  etc.,  and 
the  correctness  of  such  holding  is  not  to  be 
doubted." 

3.  Fisk  v.  Equitable  Aid  Union  (Pa.  1887), 
it  Atl.  Rep.  84. 

4.  Hirschl  v.  Clark,  81  Iowa  200. 

5.  Adams  v.  Grand  Lodge,  etc.,  105  Cal.  321 ; 
Southern  Tier  Masonic  Relief  Assoc.  v.  Lau- 
denbaeh  (Supreme  Ct.),  5  N.  Y.  Supp.  901; 
Supreme  Conclave,  etc.,  v.  Cappella,4i  Fed. 
Rep.  1. 
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waived  by  the  issue  of  a  new  certificate  after  that  period.1 

With  Reference  to  Third  Parties. — And  as  regards  third  parties  a  provision  requir- 
ing the  surrender  of  the  certificate  is  waived  if  the  association  approve  a 
change  of  beneficiaries  by  will  alone.2  So  where  a  member  sent  to  the  officer 
of  his  lodge  a  will  bequeathing  his  property  in  general  terms  to  his  step- 
daughter, stating  also  to  the  reporter  of  the  lodge  that  he  wished  the  insurance 
to  be  paid  to  her,  the  retention  of  the  will  under  such  circumstances  by  the 
lodge  was  held  to  be  a  waiver  of  any  irregularity  in  that  mode  of  designation.3 
Upon  a  similar  principle  the  issue  of  a  certificate,4  or  consent  to  the  assign- 
ment of  a  policy  so  as  to  make  it  payable  to  others  than  those  recognized  as 
possible  beneficiaries,6  may  constitute  a  waiver  of  the  insurer's  right  to  refuse 
payment  to  such  parties. 

After  Member's  Death. — But  noncompliance  with  the  prescribed  mode  of  sub- 
stitution cannot  be  waived  by  the  association  after  the  member's  death ;  and 
where  the  by-laws  require  a  surrender  of  the  old  certificate  the  rights  of  the 
original  beneficiary  are  unaffected  by  the  fact  that  the  member  desired  to  sub- 
stitute another,  and  shortly  before  his  death  gave  the  certificate  for  that  pur- 
pose to  his  brother,  who  promised  to  make  the  change,  but  failed  to  do  so.6 

(c)  Impossibility  of  Compliance. — A  change  or  substitution  of  beneficiaries  may 
also  be  valid  without  compliance  with  the  prescribed  mode  "  if  it  be  beyond 
the  power  of  the  insured  to  comply  literally."  7 

Lost  Certificate. — For  example,  if  the  certificate  is  lost  even  the  society  cannot 
insist  upon  compliance  with  the  rule  that  a  change  of  beneficiaries  must  be 
indorsed  thereon,  and  a  power  of  attorney  given  by  the  member  under  such 
circumstances  constitutes  an  equitable  substitution.8    So  where  the  certificate 


1 .  Waiver  of  Regulation  that  Request  for  Change 
be  Filed  within  Certain  Time. — Adams  v.  Gra  nd 
Lodge,  etc.,  105  Cal.  321,  the  court  saying: 
*'  It  is  insisted  that  the  certificate  issued  to  Mc- 
Neill by  the  order  was  invalid,  for  the  reason 
that  the  application  for  a  change  of  benefi- 
ciary was  not  filed  in  the  grand  lodge  within 
thirty  days  of  its  date,  and  thus  was  not  filed 
in  compliance  with  the  provisions  of  the  con- 
stitution of  the  order.  A  sufficient  answer  to 
such  contention  by  the  intervenor  is  that  this 
provision  of  the  law  was  one  that  could  be 
waived  by  the  order,  and  when  the  order 
issued  the  certificate  upon  the  application 
the  provision  was  waived." 

2.  Splawn  v.  Chew,  60  Tex.  534,  13  Ins.  L. 

J-  45°- 

3.  Kepler  v.  Supreme  Lodge,  etc.,  45  Hun 
(N.  Y.)  274. 

4.  Lindsey  v.  Western  Mut.  Aid  Soc,  84 
Iowa  734;  Knights  of  Honor  v.  Watson,  64 
N.  H.  517. 

5.  Smith  v.  People's  Mut.  Ben.  Soc,  64 
Hun  (N.  Y.)  534. 

6.  McLaughlin  v.  McLaughlin,  104  Cal.  171. 

7.  Brown,  J.,  in  Supreme  Conclave,  etc.,  v. 
Cappella,  41  Fed.  Rep.  1. 

8  Compliance  Impossible  —  Lost  Certificate. — 
Grand  Lodqre,  etc.,  v.  Child,  70  Mich.  163. 
Sherwood,  C.J.,  says  in  the  opinion  :  "All  con- 
tracts are  presumably  made  in  view  of  the  law 
governing  their  construction  and  the  rules 
of  evidence  applicable  when  the  contract  is 
sought  to  be  established  and  applied.  The 
law  never  requires  impossibilities,  and  the 
rule  of  the  order  which  required  the  certifi- 
cate to  be  surrendered  when  a  change  of  the 
beneficiary  was  made,  that  it  might  be  in- 


dorsed upon  the  certificate,  could  onl}'  be 
construed  as  requiring  that  to  be  done  when 
the  certificate  was  in  existence.  The  exist- 
ence of  the  right  to  share  in  the  benefits  of 
the  order,  and  to  direct  who  should  receive 
the  fund  in  case  of  the  death  of  a  member, 
was  a  right  vested  in  the  member  as  soon 
as  he  became  entitled  thereto,  and  the  cer- 
tificate was  only  evidence  of  the  existence  of 
that  right ;  and  when  that  evidence  was  lost, 
the  right  remained,  and  its  existence  could  be 
established  by  any  other  competent  evidence; 
and  the  same  is  true  of  the  existence  of  the 
change,  directed  by  the  member,  of  the  benefi- 
ciary. Mr.  Child  did  all  he  couM  do  in 
making  the  change,  and  it  should  have  been 
allowed  and  done  by  the  order.  Equity  will 
consider  that  done  which  ought  to  have  been 
done.  For  the  purpose  of  determining  the 
rights  between  these  defendants,  the  proceed- 
ing is  governed  by  equitable  principles.  The 
fund  is  held  in  trust  by  the  order  for  the  per- 
son to  whom  it  belongs;  and  it  is  true  in  this, 
as  in  every  other  case,  equity  follows  the  law 
so  far  as  the  law  goes  in  securing  the  rights 
of  the  parties,  and  no  further ;  and  when  the 
law  stops  short  of  securing  this  object,  equity 
continues  the  remedy  until  complete  justice 
is  done.  In  other  words,  equity  is  the  per- 
fection of  the  law,  and  is  always  open  to  those 
who  have  just  rights  to  enforce  where  the  law 
is  inadequate.  Any  other  conclusion  would 
show  our  system  of  jurisprudence  not  only  a 
failure,  but  a  delusion  and  a  snare.  Justice 
alone  can  be  considered  in  a  court  of  chan- 
cery, and  technicalities  can  never  be  tolerated 
except  to  obtain  and  not  to  destroy  it.  and  the 
greater  equity  should  always  be  allowed  to 
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has  been  mislaid  and  cannot  be  found  after  diligent  search,  a  change  of  bene- 
ficiaries by  will  is  sufficient  in  spite  of  the  provision  requiring  indorsement  by 
the  member  and  attestation  by  an  officer  of  the  society.1 

Refusal  of  Original  Beneficiary  to  Deliver  Up  Certificate. — And  where  the  certificate  is 
in  the  possession  of  the  original  beneficiary,  who  refuses  to  relinquish  it,  a  valid 
•change  may  nevertheless  be  effected  by  the  member,  and  the  beneficiary  is 
estopped  to  question  the  validity  of  the  mode  on  the  mere  ground  of  his 
refusal  to  surrender  the  certificate.2 

(d)  Death  of  Member  Pending  Change. — "If  the  insured  has  pursued  the  course 
pointed  out  by  the  laws  of  the  association,  and  has  done  all  in  his  power  to 
change  the  beneficiary,  but,  before  the  new  certificate  is  actually  issued,  he 
dies,  the  court  of  equity  will  decree  that  to  be  done  which  ought  to  be  done, 
and  act  as  though  the  certificate  had  been  issued."3  But  the  mere  delivery  of 
the  certificate  to  one  not  an  officer  of  the  association,  with  a  request  that  the 
latter  effect  a  change  of  beneficiaries,  is  insufficient.4 

(3)  Who  may  Question  Mode  of  Divestiture. — Whatever  may  be  the  force  of 
provisions  concerning  the  exercise  of  the  right  of  divestiture,  the  enforcement 
of  them  belongs  to  the  association,  and  the  beneficiary  cannot  generally  invoke 
them  for  the  purpose  of  invalidating  a  substitution  if  the  association  itself  has 
failed  to  do  so.5 

So  the  Beneficiary  may  be  Estopped  by  his  own  acts  to  raise  any  question  as  to  the 
validity  of  an  attempted  change,  as  where  he  agrees  to  take  the  necessary 
steps  to  complete  the  change  but  fails  to  do  so,6  or  where  he  induces  the 
member  to  rely  upon  his  acquiescence  in  the  provisions  of  the  will  by  which  a 
substitution  is  sought  to  be  made.7 

Fraud  of  Beneficiary. — Where  the  beneficiary  acts  in  collusion  with  an  officer  of 
the  association  to  effect  a  substitution  without  conforming  to  the  usual  require- 
ments, the  beneficiary  will  not  be  heard  to  object  that  there  was  no  valid  sub- 
stitution.8 

Attempted  Change  by  Invalid  Will. — It  is  held  in  Ioiva  that  a  member's  attempt  to 
change  a  beneficiary  by  an  invalid  will,  in  violation  of  the  rules  of  the  associa- 
tion, may  be  questioned  by  the  beneficiary.9 

V.  Rights,  Powers,  and  Prerogatives  of  Beneficiaries— 1.  In  General. — 
"  As  between  the  assured  and  the  insurer  the  policy  is  a  contract  for  the  bene- 
fit of  the  beneficiary,  who  takes  by  contract  rather  than  by  inheritance."  10 

Insolvency  of  Company. — The  rights  of  the  beneficiary  in  case  the  insurance 
company  becomes  insolvent  are  not  superior  to  those  of  the  ordinary  creditor, 

prevail.    There  can  be,  it  seems  to  me,  no  Y.)  274;  Supreme  Lodge,  etc.,  v.  Nairn,  60 

doubt  in  this  case  where  it  lies.    After  a  care-  Mich.  44. 

ful  examination  of  the  authorities  cited  by  4.  McLaughlin  v.  McLaughlin,   104  Cal. 

counsel   in  this  case,  we  think   the   views  171;  Ireland  v.  Ireland,  42  Hun  (N.  Y.)  212. 

above  expressed  on  the  questions  considered  6.  Titsworth  v.  Titsvvorth,  40  Kan.  571,  the 

are   not  in   conflict  with  any  of  them,  but  court  saying:  "When  the  association  issues 

rather  find  support  therefrom  in  most  in-  a  certificate  or  changes  the  beneficiary,  all 

stances."  questions  as  to  whether  it  is  done  or  not  in 

1.  Grand  Lodge,  etc.,  v.  Noll,  90  Mich.  37.  accordance  with  its  rules  and  regulations  are 

2.  Where  Original  Beneficiary  Refuses  to  be-  concluded."  See  also  Manning  v.  Ancient 
liver  Up  Certificate. — Supreme  Conclave,  etc.,  Order,  etc.,  86  Ky.  136;  Simcoke  v.  Grand 
v.  Cappella,  41  Fed.  Rep.  1  ;  Grand  Lodge,  etc.,  Lodge,  etc.,  84  Iowa  383  ;  Mayer  v.  Equitable 
v.  Kohler  (Mich.  1895),  63  N.  W.  Rep.  897;  Reserve  Fund  L.  Assoc.,  49  Hun  (N.  Y.)  336. 
Jory  v.  Supreme  Council,  etc.,  105  Cal.  20;  6.  Supreme  Conclave,  etc.,  v.  Cappella,  41 
Isgrigg  v.  Schooley,  125  Ind.  94.     See  also  Fed.  Rep.  1. 

Hirschl  v.  Clark,  81  Iowa  200;  Brown  v.  7.  Hainer  v.  Iowa  Legion  of  Honor,  78 

Grand  Lodge,  etc.,  80  Iowa  287.  Iowa  245. 

3.  Supreme  Conclave,  etc.,  v.  Cappella,  41  8.  Marsh  v.  American  Legion  of  Honor,  149 
Fed.  Rep.  1;  National  American  Assoc.  v.  Mass.  512. 

Kirgin,  28  Mo.  App.  80.    See  also  Mayer  v.  9.  Wendt  v.  Iowa   Legion  of  Honor,  72 

Equitable  Reserve  Fund  L.  Assoc.,  49  Hun  Iowa  682. 

(N.  YO336;  Luhrs  v.  Luhrs,  123  N.  Y. 367;  10.  Phillips  v.  Carpenter,  79  Iowa  600,  citing 

Kepler  v.  Supreme  Lodge,  etc.,  45  Hun  (N.  Robinson  v.  Duvall,  79  Ky.  83. 
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w  ho  has  simply  a  claim  without  preference  or  prior  lien.1 

Assessments  insufficient — Burden  of  Proof. — Where  a  policy  for  a  certain  amount 
was  not  to  be  paid  in  full  unless  an  assessment  made  for  that  purpose  was 
sufficient  to  meet  it  and  other  claims,  it  was  held  that  the  burden  of  proving 
the  allotment  on  the  policy  in  question  to  be  less  than  the  maximum,  rested 
upon  the  company  and  not  upon  the  beneficiary.2 

Personal  Notice  of  Forfeiture — New  York  Statute. — The  provision  of  the  New  York 
statute  requiring  that  personal  notice  of  forfeiture  be  given  "  to  the  person 
whose  life  is  assured,"  is  held  to  mean  the  beneficiary,  and  without  such  notice 
to  him  there  can  be  no  lapse  of  the  policy.3 

Limiting  Time  for  Questioning  Validity  of  Certificate. — So  a  clause  providing  that  any 
question  as  to  the  validity  of  the  certificate  must  be  raised  within  two  years 
from  its  issue  includes  the  defense  that  fraud  was  practiced  by  the  beneficiary 
and  the  insured  in  obtaining  the  certificate.4 


1.  Rights  of  Insured  upon  Insolvency  of  Com- 
pany.— Com.  v.  American  L.  Ins.  Co.,  170 
Pa.  St.  170;  Com.  v.  American  L.  Ins.  Co., 
162  Pa.  St.  586.  The  same  rule  was  applied 
to  the  insured  himself  in  case  of  an  unmatured 
policy  in  a  company  that  had  become  insol- 
vent. People  v.  Security  L.  Ins.,  etc.,  Co., 
78  N.  Y.  114.  See  also  In  re  Albert  L.  Assur. 
Co.,  L.  R.  9  Eq.  703. 

2.  Insufficiency  of  Assessments  —  Burden  of 
Proof. — People's  Mut.  Ben.  Soc.  v.  McKay, 
141  Ind.  415.  The  court  says  :  "  It  is  insisted 
bythe  appellant  that  the  burden  of  showing 
what  proportion  of  said  fund  was  applicable 
to  this  policy  was  upon  the  appellee,  while  the 
appellee  maintains  that  the  insurance  was  for 
four  thousand  dollars,  unless  eighty  per 
centum  of  the  assessment  for  its  payment 
should  not  equal  said  sum ;  that  the  member- 
ship, the  amount  of  the  assessment,  the  losses 
participating  in  said  amount,  the  extent  of 
lapses,  etc.,  were  matters  peculiarly  within 
the  knowledge  of  the  appellant,  and,  upon  the 
issue  as  presented  by  the  answers  and  waiver 
of  the  appellant,  the  burden  of  proving  that 
the  allotment  to  said  policy  was  less  than  the 
maximum  thereof  rested  upon  the  appellant. 
We  have  no  doubt,  under  the  decisions  in  this 
state,  that  the  appellee's  position  is  correct. 
Elkhart  Mut.  Aid,  etc.,  Assoc.  v.  Houghton, 
103  Ind.  286;  Supreme  Lodge,  etc.,  v.  Knight, 
117  Ind.  489 ;  People's  Mut.  Ben.  Soc.  v.  Wer- 
ner, 6  Ind.  App.  614." 

3.  Personal  Notice  of  Forfeiture  to  "Assured" 
— Who  Intended  by  the  Term. — Rowe  v.  Brook- 
lyn L.  Ins.  Co.,  16  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  323.  See  also  DeFrece  v.  National 
L.  Ins.  Co.,  136  N.  Y.  144.  In  the  former 
case  notice  was  served  on  the  insured,  who 
was  the  husband  of  the  beneficiary,  but  not 
on  the  latter.  The  court  said:  "In  the  light 
of  the  above  authorities,  was  the  object  of  the 
statute  subserved  by  the  service  of  the  notice 
on  Mr.  Rowe,  who  was  not  a  party  to  the  con- 
tract; who  had  no  interest  therein — present, 
future,  or  contingent;  to  whom  the  policy 
was  not  issued  or  delivered,  and  who  was  not 
ihe  holder  thereof;  who  was  under  no  liabil- 
ity for  any  indebtedness  thereon ;  and  who, 
under  the  authorities,  was  clearly  not  the 
person  assured  ?  Again,  in  case  Mrs.  Rowe 
had  died  during  the  lifetime  of  Mr.  Rowe,  and 


the  company  had  been  informed  of  the  ap- 
pointment of  her  executors  or  administrators, 
would  the  object  of  the  statute  then  have  been 
subserved  by  the  service  of  the  notice  on  Mr. 
Rowe  ?  Under  the  statutes,  and  the  authori- 
ties construing  the  legislative  intent,  it  must 
be  held,  where  the  contract  is  made  with 
the  beneficiary,  to  whom  the  policy  is  de- 
livered, and  to  whom  it  is  payable  during  her 
life,  and  after  her  death  to  her  executors  or 
administrators,  and  where  the  person  on 
whose  life  the  policy  risk  is  taken  has  no  in- 
terest— present,  future,  or  contingent — there- 
in, and  where  the  beneficiary  is  designated  in 
the  policy  as  the  person  who  must  pay  the 
premiums,  and  is  therein  obligated  to  pay  all 
outstanding  indebtedness  in  case  the  policy 
shall  lapse,  and  whose  default  forfeits  the 
policy,  that  at  the  time  in  question,  Decem- 
ber 23,  1883,  in  order  to  effect  a  forfeiture  of 
the  policy,  it  was  necessary  to  be  shown,  in 
the  language  of  section  2  of  chapter  341  of  the 
laws  of  1876, '  that  the  notice  to  the  assured  has 
been  duly  addressed  and  mailed  by  the  com- 
pany issuing  such  policy  to  the  assured,'  and 
that  in  this  case  the  person  '  assured,'  and  to 
whom  the  policy  was  issued,  was  the  plaintiff, 
and  that  she,  in  this  case,  also  answers  the 
description  of  the  '  person  whose  life  is  as- 
sured,' in  the  Act  of  1877.  The  learned  coun- 
sel for  the  defendant  urges  that  Mr.  Rowe  must 
be  regarded  as  the  agent  of  his  wife  for  the 
purpose  of  receiving  notice.  But  there  was 
no  competent  proof  to  sustain  that  contention, 
and  such  agency  will  not  be  inferred  solely 
from  the  relationship  of  husband  and  wife." 

4.  Limiting  Time  within  Which  to  Question 
Validity  of  Insurance. — Wright  v.  Mutual  Ben. 
L.  Assoc.,  118  N.  Y.  237,  where  the  court  ob- 
serves :  "  No  doubt  the  defendant  held  it  out 
as  an  inducement  to  insurance  by  removing 
the  hesitation  in  the  minds  of  many  prudent 
men  against  paying  ill-afforded  premiums 
for  a  series  of  years  when  in  the  end,  and 
after  the  payment  of  premiums,  the  death 
of  the  insured  and  the  loss  of  his  and  the 
testimony  of  others,  the  claimant,  instead 
of  receiving  the  promised  insurance,  may  be 
met  by  an  expensive  lawsuit  to  determine 
that  the  insurance  which  the  deceased  has 
been  paying  for  through  many  years,  has  not 
and  never  had  an  existence  except  in  name. 
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Waiver  of  Proof  of  Death. — Where  a  mutual  benefit  society  waives  proofs  of 
death  it  cannot  subsequently  require  the  beneficiary  to  furnish  them  in  the 
form  prescribed  by  the  by-laws,  especially  if  compliance  with  such  form  is  in 
some  respects  impossible.1  Statements  made  to  the  beneficiary  by  one  of  the 
insurer's  agents,  to  the  effect  that  it  would  be  of  no  use  to  furnish  proofs  of 
death,  because  the  policy  did  not  cover  the  risk,  are  a  waiver  of  such  proofs,  and 
a  misstatement  by  such  agent  of  the  length  of  time  within  which  a  by-law 
required  suit  to  be  brought  on  the  policy  was  held  to  obviate  the  necessity  of 
suing  within  that  period.2 

But  Statements  Made  by  the  Insurer  to  a  Third  Party,  denying  liability  on  the  policy,  are 
not  available  to  the  beneficiary  as  constituting  a  waiver  of  notice  that  the  loss 
has  accrued.3 

Agreement  between  Company  and  Beneficiary — Assignee  Bound. — An  agreement  between 
an  insolvent  insurance  company  and  a  beneficiary,  that  the  amount  of  the  policy 
should  be  scaled  down  two-fifths,  and  that  all  unpaid  premiums  and  premium 
notes  should  be  deducted  from  the  face  of  the  policy,  constitutes  a  pro  tanto 
extinguishment  of  the  proceeds  of  the  policy,  and  is  binding  on  the  assignee.4 

Fraudulent  Substitution  of  Beneficiaries. — The  original  beneficiary  in  a  mutual 
benefit  certificate  has  no  right  of  action  for  fraud  against  one  who  has  fraudu- 
lently procured  his  own  substitution  as  beneficiary.5 

2.  Right  of  Disposition — a.  In  General. — It  is  elsewhere  shown  that  a  policy 
of  ordinary  life  insurance  is  not  assignable  by  the  insured  alone.6  This  rule, 
however,  is  due,  not  to  the  nonassignability  of  the  contract,  but  to  the  vested 
rights  of  the  beneficiary  therein.  And  while  the  interest  of  the  beneficiary  in  a 
policy  of  this  kind  is  such  that  he  may  prevent  a  valid  assignment  thereof  by 
others,  yet  he  himself  has  generally  the  same  power  to  dispose  of  it  as  he  has  to 
transfer  his  rights  in  any  other  contract ;  for,  subject  to  the  exception  above 
mentioned,  life-insurance  policies  are  assignable.1. 


While  fraud  is  obnoxious  and  should  justly 
vitiate  all  contracts,  the  courts  should  exercise 
care  that  fraud  and  imposition  should  not  be 
successful  in  annulling  an  agreement,  to  the 
effect  that  if  cause  be  not  found  and  charged 
within  a  reasonable  and  specific  time,  establish- 
ing the  invalidity  of  the  contract  of  insurance, 
it  should  thereafter  be  treated  as  valid." 

1.  Fillmore  v.  Great  Camp,  etc.,  103  Mich. 
437- 

2.  Metropolitan  Acc.  Assoc.  v.  Froiland, 
161  111.  30. 

3.  Employers'  Liability  Assur.  Corp.  v. 
Rochelle  (Tex.  Civ.  App.  1896),  35  S.  W.  Rep. 
869. 

4.  Leonard  v.  Charter  Oak  L.  Ins.  Co.,  65 
Conn.  529. 

5.  Hoeft  v.  Supreme  Lodge,  etc.  (Cal.  1896), 
45  Pac.  Rep.  185. 

6.  See  supra,  this  title,  Nature  of  Benefi- 
ciary's Interest — Effect  of  the  Prevailing 
Doctrine. 

7.  Policy  Generally  Assignable — England. — 
Ashley  v.  Ashley,  3  Sim.  149;  Ex  p.  Ibbet- 
son,  8  Ch.  Div.  519;  Crossley  v.  Glasgow 
L.  Assur.  Co.,  4  Ch.  Div.  421 ;  In  re  Turcan, 
40  Ch.  Div.  5.  See  also  Howes  v.  Prudential 
Assur.  Co.,  49  L.  T.  N.  S.  133;  Newman  v. 
Newman,  28  Ch.  Div.  674;  Webster  -'.  British 
Empire  Mut.  L.  Assur.  Co.,  15  Ch.  Div.  169; 
British  Equitable  Ins.  Co.  v.  Great  Western 
Ins.  Co.,  38  L.  J.  Ch.  132;  West  of  England 
Bank  v.  Batchelor,  51  L.  J.  Ch.  199. 

United  States. — New    York    Mut.  L.  Ins. 


Co.  v.  Armstrong,  117  U.  S.  591.  See  also 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457. 

Colorado. — Collins  v.  Dawley,  4  Colo.  138. 

Connecticut. — Fitzpatrick  v.  Hartford  L., 
etc.,  Ins.  Co.,  56  Conn.  116;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Westervelt,  52  Conn.  586. 

District  of  Columbia. — Ford  v.  Travellers' 
Ins.  Co.,  6  Mackey  (D.  C.)  384. 

Illinois. — Pomeroy  v.  Manhattan  L.  Ins. 
Co.,  40  111.  398  (assignable  in  equity) ;  Nor- 
wood v.  Guerdon,  60  111.  253;  Martin  v. 
Stubbings,  126  111.  387  (by  insured). 

Indiana. — Hutson  v.  Merrifield,  51  Ind.  24; 
Harley  v.  Heist,  86  Ind.  196;  Damron  v. 
Penn  Mut.  L.  Ins.  Co.,  99  Ind.  478;  Bushnell 
v.  Bushnell,  92  Ind.  503. 

Louisiana. — Hearing's  Succession,  26  La. 
Ann.  326;  Hays  v.  Lapeyre,  48  La.  Ann.  749. 

Maryland. — New  York  L.  Ins.  Co.  v. 
Flack,  3  Md.  341,  56  Am.  Dec.  742;  Dungan 
v.  Mutual  Ben.  L.  Ins.  Co.,  46  Md.  469; 
Whitridge  v.  Barry,  42  Md.  140;  Emerick  v. 
Coakley,  35  Md.  188;  Robinson  v.  Hurst,  78 
Md.  59;  Robinson  v.  Cator,  78  Md.  72;  Sou- 
der  v.  Home  Friendly  Soc,  72  Md.  511. 

Massachusetts. — Burroughs  -'.  State  Mut. 
L.  Assur.  Co.,  97  Mass.  359;  Mutual  L. 
Ins.  Co.  v.  Allen,  138  Mass.  24;  Anthracite 
Ins.  Co.  v.  Sears,  109  Mass.  383. 

Missouri. — Charter  Oak  L.    Ins.    Co.  v. 
Brant,  47  Mo.  419,  1  Ins.  L.  J.  38;   Baker  v. 
Young,  47  Mo.  453;  Chapman  v.  McIIwrath, 
77  Mo.  38,  46  Am.  Rep.  1. 
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b.  Methods  of  Disposition— (i)  Sale— Most  of  the  cases  in  which  the 
rule  of  assignability  has  been  declared  have  been  instances  of  absolute  sale  of 
the  policies.  Such  methods  of  disposition  are  therefore  generally  valid,  and 
all  rights  in  the  policy  thereby  pass  to  the  assignee.1 

A  Sale  of  the  Policy  at  Auction  is  likewise  permissible.2 

And  a  Mortgagee  of  the  Policy  may,  upon  default  in  payment,  and  due  notice  to 
the  mortgagor,  proceed  to  sell  the  same,  and  a  purchaser  at  the  sale  will  acquire 
the  absolute  title.3 

(2)  Pledge  as  Collateral. — One  of  the  most  common  methods  of  disposing  of 
life-insurance  policies  consists  in  assigning  or  pledging  them  as  collateral 
security  for  a  debt.  Such  a  disposition  is,  of  course,  valid,4  but  the  scope  of  it 
must  be  limited  strictly  to  the  purpose  intended. 

Surplus  after  Payment  of  Debtor  Belongs  to  Pledgor. — The  creditor  who  obtains  the 
policy  in  this  way  can  generally  collect  no  more  than  his  debt,  and  the  pledgor 
of  the  policy  is  entitled  to  the  remainder.5 

Payment  to  Assignee  as  Interest  may  Appear. — So,  where  a  policy  is  made  payable 
to  an  assignee  "as  interest  may  appear,"  upon  his  promise  to  pay  the  premiums, 
the  insured  is  entitled  to  reassignment  upon  repayment  of  what  the  assignee 
has  paid.6 

Special  Agreement — Disproportion  between  Debt  and  Policy. — And  in  Pennsylvania,  under 
an  assignment  of  a  mutual  benefit  certificate  providing  that  a  certain  sum 
should  be  paid  to  the  assignee,  he  was  allowed  only  that  amount,  though  he  had 
paid  nearly  twice  the  sum  named  by  way  of  meeting  assessments  to  keep  the 
policy  alive.7    But  it  is  held  in  Maryland  that  a  creditor  who  takes  out  mutual 


New  Hampshire. — Brown  v.  Mansur,  64  N. 
H.39. 

New  Jersey. — De  Ronge  v.  Elliott,  23  N. 
J.  Eq.  486;  Falk  v.  Janes,  40  N.  J.  Eq.  484. 

New  York. — Marcus  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  68  N.  Y.  625  ;  Olmsted  v.  Keyes,  85  N. 
Y.  600;  Meagher  v.  Life  Union,  65  Hun  (N. 
Y.)  354;  St.  John  v.  American  Mut.  L.  Ins. 
Co.,  13  N.  Y.  31;  Valton  v.  National  Fund 
L.  Assur.  Co.,  20  N.  Y.  32. 

Ohio. — Eckel  v.  Renner,  41  Ohio  St.  232. 

Pennsylvania. — Madeira's  Estate,  16  Phila. 
(Pa.)  399;  Cooper  v.  Shaeffer  (Pa.  1887),  n 
Atl.  Rep.  548;  Cunningham  v.  Smith,  70  Pa. 
St.  450. 

Rhode  Island. — Clark  v.  Allen,  11  R.  I. 
439;  Connecticut  Mut.  L.  Ins.  Co.  v.  Bald- 
win, 15  R.  I.  106. 

South  Carolina. — Macaulay  v.  Central  Nat. 
Bank,  27  S.  Car.  215. 

Tennessee. — Mutual  Protection  Ins.  Co.  v. 
Hamilton,  5  Sneed  (Tenn.)  269;  Scobey  v. 
Waters,  10  Lea  (Tenn.)  551. 

Virginia. — Roller  v.  Moore,  86  Va.  512. 

Wisconsin. — Bursinger  v.  Watertown  Bank, 
67  Wis.  75;  Archibald  v.  Mutual  L.  Ins.  Co., 
38  Wis.  542;  Clark  v.  Durand,  12  Wis.  223. 

1.  See  cases  cited  supra,  note  7,  p.  1001. 

2.  Barber  v.  Morris,  I  M.  &  Rob.  62. 

3.  Dungan  v.  Mutual  Ben.  L.  Ins.  Co.,  46 
Md.  469,  7  Ins.  L.  J.  171,  cilingDyson  v.  Mor- 
ris, 1  Hare  413 ;  Tucker  v.  Wilson,  1  P.  Wms. 
261 ;  Hart  7' .  Ten  Eyck,  2  Johns.  Ch.  (N.  Y.) 
100,  2  Sto.  Eq.  Jur.,  §  1031. 

4.  Assignment  as  Collateral  Valid. — Collins  v. 
Dawley,  4  Colo.  138;  Martin  v.  Stubbings, 
126  111.  387;  Macaulay  v.  Central  Nat.  Bank, 
27  S.  Car.  215;  Dungan  v.  Mutual  Ben.  L. 
Ins.  Co.,  46  Md.  469,  7  Ins.  L.  J.  171,  38  Md. 


242  ;  Archibald  v.  Mutual  L.  Ins.  Co.,  38  Wis. 
542 ;  Edington  v.  ^Etna  L.  Ins.  Co.,  13  Hun 
(N.  Y.)  543.  But  compare  Briggs  v.  Earl,  139 
Mass.  473,  holding  that  under  the  Massachu- 
setts statute  a  mutual  benefit  certificate  cannot 
be  assigned  as  collateral. 

5.  Creditor  Entitled  to  Amount  of  Debt  Only — 
United  States. — Page  v.  Burnstine,  102  U.  S. 
664;  Crotty  v.  Union  Mut.  L.  Ins.  Co.,  144  U. 
S.  621 ;  Central  Bank  v.  Hume,  128  U.  S.  195  ; 
Warnock  v.  Davis,  104  U.  S.  775. 

Massachusetts. — Tateum  v.  Ross,  150  Mass. 
440. 

Michigan. —  Metropolitan  L.  Ins.  Co.  v. 
O'Brien,  92  Mich.  584. 

New  jersey.— Sell  v.  Steller,  53  N.  J.  Eq. 
397. 

New  York. — Elsberg  v.  Sewards,  66  Hun 
(N.  Y.)  28;  Bohleber  v.  Waeldin,  69  Hun  (N. 
Y.)  79. 

Pennsylvania. — Kerr  v.  Lauser,  174  Pa.  St. 
608;  Matlack  v.  Mutual  L.  Ins.  Co.,  5  Pa. 
Dist.  Rep.  113;  Downey  v.  Hoffer,  no  Pa. 
St.  109.  Compare  Stambaugh  v.  Blake  (Pa. 
1888),  15  Atl.  Rep.  705. 

Tennessee. — Rison  v.  Wilkerson,  3  Sneed 
(Tenn.)  565. 

Texas. — Goldbaum  v.  Blum,  79  Tex.  638; 
Cawthon  v.  Perry,  76  Tex.  383.  Compare 
Lewy  -'.  Gilliard,  76  Tex.  400. 

Virginia. — Roller  v.  Moore,  86  Va.  512. 

6.  Bohleber  v.  Waeldin,  69  Hun  (N.  Y.)  79. 

7.  Disproportion  between  Debt  and  Policy. — 
Kerr  v.  Lauser,  174  Pa.  St.  608,  where  the 
court  says:  "The  amount  he  might  be  re- 
quired to  pay  was  uncertain,  but  he  limited 
the  amount  he  was  to  receive;  and  he  cannot 
now,  by  setting  up  the  illegality  of  the  as- 
signments to  himself,  establish  a  claim  to 
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benefit  certificates  on  the  life  of  his  debtor,  the  amount  to  be  realized  depending 
on  the  number  and  solvency  of  the  society's  membership,  may  retain  the 
balance  collected  thereon  after  paying  his  debt,  interest,  and  expenses  of 
keeping  the  certificates  in  force.1  And  in  Indiana,  under  a  similar  state  of  facts, 
it  was  decided  that  all  rights  in  the  polio."  vested  in  the  creditor  upon  the 
death  of  the  insured  debtor  without  paying  the  debt  or  reimbursing  the  creditor 
for  his  expenses.* 

Bona  Fide  Indebtedness — Controversy  between  Creditor  and  Other  Claimants. — So  a  pro- 
vision in  the  policy  that  the  claim  of  any  creditor  as  beneficiary  or  assignee 
should  not  exceed  the  actual  bona  fide  debt  due  him  does  not  require  a  showing 
of  such  indebtedness  by  the  creditor  where  the  controversy  is  not  with  the 
insurance  company,  but  with  other  claimants.3  Of  course,  also,  the  rule  that  a 
creditor  is  entitled  to  only  the  amount  of  his  debt  does  not  apply  to  a  bequest 
of  the  insurance  by  a  debtor  to  his  creditor,  in  which  case  the  creditor  takes  as~~ 
an  ordinary  legatee.4 

Proof  of  Character  cf  Assignment. — An  assignment  of  a  policy,  which,  on  its  face,  is 
valid,  may  be  shown  by  parol  to  have  been  pledged  as  collateral  only.5  The 
question  whether  the  assignment  is  in  fact  absolute  or  as  collateral  only  is  of 
course  to  be  determined  by  the  jury,  and  a  written  agreement  executed  within 
two  months  of  the  insured's  death,  wherein  the  creditor  agreed  to  receive  less 
than  one-third  of  the  total  proceeds  as  his  share,  the  remainder  to  be  dis- 
tributed among  the  insured's  heirs  and  next  of  kin.  was  held  to  warrant  a  finding 
that  the  assignment  was  for  security-  only.6 

(3)  Mortgage. — Life-insurance  policies  are  also  subject  to  mortgage." 

Pledge  and  Mortgage  of  Policy  Distinguished. — The  distinction  between  this  method 
of  disposition  and  the  one  last  above  discussed  is  that  in  the  latter  the  pledgee 
acquires  a  lien  on  the  policy,  but  not  the  title  thereto,  while  a  mortgage  passes 
title  to  the  mortgagee  subject  to  the  mortgagor's  equity  of  redemption.8 
Hence,  where  a  policy  was  assigned  in  form  absolutely  for  the  purpose  of 
securing  a  promissory  note  executed  by  the  assignors,  but  the  receipt  given  by 
the  assignee  stated  that  the  assignment  was  "  to  be  null  and  void  upon  the  pay- 
ment of  said  note  at  its  maturity,"'  the  transaction  was  held  to  be  a  mortgage 
and  not  a  pledge.9 


more  than  he  would  have  been,  entitled  to 
under  them.  Aside  from  the  assignments, 
his  right  to  receive  anything  is  based  upon 
the  equity  that  he  should  have  restored  to 
him  what  he  paid  to  keep  the  policies  alive. 
This  equity  does  not  arise  from  the  fact  of 
payment  alone,  for.  if  he  had  been  a  mere 
volunteer,  he  could  recover  nothing,  but'from 
the  fact  that  payment  was  made  in  discharge 
of  a  duty  or  obligation.  But  whatever  dutv 
or  obligation  there  was,  arose  from  the  agree- 
ment, and  by  that  agreement  he  fixed  the  terms 
under  which  the  payments  were  to  be  made, 
and  limited  the  amount  he  was  to  receive. 
To  free  himself  from  his  agreement,  he  asserts 
that  it  is  against  public  policy,  and  seeks 
in  his  own  interest  to  have  it  set  aside,  in  order 
that  he  mav  take  advantaoe  of  an  equitable 
doctrine  which  will  give  him  more.  This  he 
cannot  do.  Without  the  agreement  he  has 
no  equity,  and  without  an  equttv  he  has  no 
right  to  recover  anything.  He  has  alreadv 
received  what  he  agreed  to  take.  and.  whoever 
may  be  entitled  to  it.  he  has  no  further  claim 
upon  the  fund  in  court.  The  third  assign- 
ment of  error  is  sustained,  and  the  judgment 
is  reversed." 


L  Rittier  r.  Smith.  70  Md.  261.  foll&uring 
Bruce  sr.  Garden.  L.  R.  5  Ch.  32. 

2.  Amick  v.  Butler,  nr  Ind.  57S. 

3.  Robinson  r.  Hurst.  7S  Md.  59. 

4.  Catholic  Knights  v .  Kuhn,  51  Term.  214. 

5.  Matthews  r.  Sheehan.  69  N.  Y.  ;S?.  c£t- 
inz  Hodges  --.  Tennessee  M.  &  F.  Ins.  Co..  8 
N.  Y.  416;  Despard  r.  Walbridge.  15  N.  Y. 
374:  Horn  v.  Keteltas.  46  N.  Y.  605 :  Hope 
r.  Balen.  5S  X.  Y.  3S0. 

6.  Tenant  sr.  Dudley.  *5S  Hun  (X.  Y.)  225. 
See  also,  for  cases  illustrative  of  evidence  on 
this  point.  Cunningham  v.  Smith.  70  Pa.  St. 
450:  Cushman  r.  Family  Fund  Soc.  (City 
Ct.),  9  X.  Y.  Supp.  272. 

7.  Policy  Subject  to  Mortgage. — Dungan  r. 
Mutual  Ben.  L.  Ins.  Co..  46  Md.  469.  "7  Ins. 
L.  J.  171:  Kins  r.  Van  Vleck,  109  X.  Y. 
363:  Ottley  -.  .  Gray.  16  L.  J.  Ch.  X.  S. 
512:  Caldwell  r.  Dawson.  5  Exch.  1:  Hey- 
man  sr.  Dubois.  L.  R-  13  Eq.  15S:  In  re 
Hase!foot"s  Estate.  L.  R.  13  Eq.  3^7. 

8.  Danjan  v.  Mutual  Ben.  L.  Ins.  Co..  38 
Md.  242.  3  Ins.  L.  J.  106. 

9.  Dunean  r.  Mutual  Ben.  L.  Ins.  Co..  38 
Md.  242.  3  Ins.  L.  J.  106.  And  see  the  same 
case  again  before  the  court  in  Dungan  r. 
3  Volume  III. 


Rights,  Powers,  BENEFICIARIES  {IN  INSURANCE).        and  Prerogative 


Under  the  English  Statute  requiring  an  ad  valorem  stamp  on  mortgages,  it  was 
held  that  an  assignment  of  a  policy  as  security  for  a  debt  with  a  proviso  for 
redemption  upon  payment  thereof  was  a  mortgage.1 

Equity  of  Redemption. — In  order  to  cut  off  the  mortgagor's  equity  of  redemption 
in  the  policy  it  is  necessary  that  some  proceedings  be  instituted  adequate  in 
law  for  that  purpose.2  But  a  bill  of  foreclosure  is  not  necessary  ;  after  default 
in  payment  and  due  notice  to  the  mortgagor  the  mortgagee  may  proceed  to 
sell.3  On  the  other  hand  the  mortgagor  need  not,  in  order  to  enforce  his 
right  of  redemption,  bring  a  technical  suit  therefor;  an  action  as  for  money  had 
and  received  is  proper  and  sufficient  in  New  York* 

Purchaser  of  Equity  of  Redemption  Substituting  New  Policy  for  Original.— Where  the 
purchaser  of  the  equity  of  redemption  substitutes  a  new  policy  for  the  original 
the  mortgagor  is  entitled  to  the  substituted  policy  upon  redeeming.5 

Unsecured  Debt — Balance  of  Policy  Money — Right  to  Retain. — Where  the  mortgagees 
of  a  policy  received  thereon  a  sum  exceeding  the  amount  of  the  mortgage  debt, 
but  were  also  creditors  of  the  insured  in  other  amounts  not  secured,  it  was  held 
that  they  were  entitled  to  retain  a  balance  in  discharge  of  their  unsecured 
claims,6 

Rights  of  Surety  of  Mortgagor — Marshaling  Securities. — A  surety  for  the  mortgagor, 
who  was  compelled  to  pay  part  of  the  debt,  was  held  entitled  to  marshal  the 
securities  so  as  to  reimburse  himself  out  of  the  proceeds  of  the  mortgaged 
policies,  and  a  payment  to  him  by  the  mortgagor's  wife  from  her  separate 
estate  was  deemed  insufficient  to  free  the  policy  from  the  surety's  claim.7 

(4)  Gift. — The  gift  of  a  life-insurance  policy  is  valid  under  some  conditions, 
#nd  subject  to  the  same  limitations  as  the  gift  of  other  personal  property. 
The  gift  may  be  causa  mortis*  or  inter  vivos.9  The  difference  between  the 
gift  of  a  policy  and  any  other  assignment  is  said  to  be  solely  in  the  method 


Mutual  Ben.  L.  Ins.  Co.,  46  Md.  469,  7  Ins. 
L-  J-  171. 

1.  Caldwell  v.  Dawson,  5  Exch.  1,  distin- 
guishing Warren  v.  Howe,  2  B.  &  C.  281,  9 
E.  C.  L.  87. 

2.  King  v.  Van  Vleck,  109  N.  Y.  363. 

3.  Dungan  v.  Mutual  Ben.  L.  Ins.  Co.,  46 
Md.  469,  7  Ins.  L.  J.  171,  where  the  court,  per 
Alvey,  J.,  says  :  "  Policies  of  insurance  on  life, 
as  well  as  stocks  and  personal  annuities,  are  not 
only  assignable,  but  proper  subjects  of  mort- 
gage, and,  if  accompanied  by  an  actual  trans- 
fer, the  mortgagee  may,  after  default  and  due 
notice  to  the  mortgagor  to  redeem,  proceed 
to  sell  without  the  trouble  and  delay  of 
bringing  a  bill  to  foreclose;  and  in  such  case 
the  title,  if  the  sale  be  bona  fide  made,  will 
vest  absolutely  in  the  vendee.  Dyson  v. 
Morris,  1  Hare  413;  Tucker  v.  Wilson,  1  P. 
Wms.  261 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
(N.  Y.)  100;  2  Story  Eq.  Jur.,  §  1031." 

4.  King  v.  Van  Vleck,  109  N.  Y.  363,  the 
court  saying:  "The  mortgage  must  be 
deemed  to  have  been  paid  by  the  money  re- 
ceived by  the  defendant  upon  the  policy,  and 
he  held  the  balance  for  the  plaintiff,  and  be- 
came indebted  to  her  therefor.  To  hold 
that  a  technical  action  to  redeem  was  neces- 
sary in  such  a  case,  would  be  to  sacrifice 
substance  to  form,  under  a  system  of  plead- 
ings where  mere  forms  count  for  but  little. 
The  facts  set  forth  in  the  complaint  show  that 
the  plaintiff  was  entitled  to  the  relief  she 
claimed.  The  action  is  substantially  for 
money  had  and  received,  and  it  is  impossible 

I 


to  perceive  why  that  was  not  a  proper  action. 
(Cope  v.  Wheeler,  41  N.  Y.  303.)  The  pre- 
cise relief  to  which  the  plaintiff  was  entitled 
was  the  balance  of  money  due  her,  and  she  was 
entitled  to  no  other  relief  and  needed  no  other. 
That  balance  was  easily  ascertainable,  and  the 
peculiar  machinery  of  an  equity  court  was  not 
needed  to  ascertain  it." 

6.  Nesbitt  v.  Berridge,  4  De  G.  J.  &  S.  45. 

6.  In  re  Haselfoot's  Estate,  L.  R.  13  Eq. 
327;  Spalding  v.  Thompson,  26Beav.  637. 

7.  Heyman  v.  Dubois,  L.  R.  13  Eq.  158. 

8.  Donatio  Causa  Mortis. — Witt  v.  Amis,  1 
B.  &  S.  109,  101  E.  C.  L.  109.  But  compare 
Ireland  v.  Ireland,  42  Hun  (N.  Y.)  212  ;  Amis 
v.  Witt,  33  Beav.  619. 

9.  Gift  inter  Vivos. — In  re  Swan's  Estate 
(111.),  14  Ins.  L.  J.  395,  where  the  court 
says :  "  It  does  not  appear  that  there  can  be 
any  legal  objection  to  making  a  policy  of  in- 
surance like  the  one  in  question  the  subject 
of  a  gift  inter  vivos,  and  everything  seems  to 
have  been  performed  in  this  case  which  the 
law  regards  as  necessary  to  make  the  gift 
effectual  as  against  the  donors.  The  court 
is  of  the  opinion  that  by  making  the  instru- 
ments of  transfer,  and  their  deliver}'  together 
with  the  policy  to  the  donee,  the  title  to 
all  the  money  specified  in  the  policy,  whether 
due  or  thereafter  to  accrue,  became  vested  in 
said  petitioner,  Jessie  Lannon  Swan,  as  ef- 
fectually and  fully  as  if  she  had  obtained  title 
thereto  by  purchase  for  a  valuable  considera- 
tion." See  also  Madeira's  Appeal  (Pa.  18S6), 
4  Atl.  Rep.  908. 
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of  proof,  and  the  evidence  must  establish  the  donor's  intention  and  delivery 
secundum  subjectam  materiam.1 

c.  Exercise  of  the  Right  of  Disposition  —  (i)  Insurer's  Consent. — 
While  life-insurance  policies  are  generally  held  to  be  assignable,  the  right  to 
dispose  of  them  is  nevertheless  subject  to  some  qualifications. 

Effect  of  Failure  to  Obtain  Consent. — Thus  policies  often  provide  that  the  insurer's 
consent  must  be  obtained  to  an  assignment,  and  failure  to  comply  with  this 
provision  has  been  held  in  some  jurisdictions  to  invalidate  an  attempted 
assignment.2  But  a  transfer  by  delivery  was  held  not  to  avoid  the  policy, 
though  the  latter  contained  a  clause  requiring  the  written  approval  of  the 
company  to  an  assignment.3  And  a  provision  requiring  notice  of  assignment 
to  be  given  to  the  company  has  been  treated  by  some  courts  as  directory 
only.4  So  the  assignment  by  one  partner  to  another  of  a  policy  taken  out  for 
the  firm's  benefit  was  upheld,  though  no  consent  was  obtained  as  required.5 

A  Provision  Requiring  Notice,  but  not  specifying  any  particular  time  therefor,  is 
sufficiently  complied  with  by  giving  notice  two  days  after  the  assignment  and 
subsequent  to  the  insured's  death.6 

Waiver  as  to  Form  of  Assignment. — Requirements  relative  to  the  form  of  an 
assignment  may  of  course  be  waived  by  the  insurer.'' 

Agency. — And  where  a  rule  required  any  alteration  of  the  contract  to  be  in 
writing,  signed  by  the  treasurer,  the  signing  of  a  treasurer's  name  by  a  clerk 
acting  under  general  authority  was  held  to  be  sufficient.8 

(2)  Manner  of  Exercise. — -In  exercising  the  right  of  assignment  the  intent 
of  the  parties  prevails  over  the  form. 


1.  Madeira's  Appeal  (Pa.  1886),  4  Atl.  Rep. 
908.    See  generally  the  title  Gifts. 

2.  Company's  Consent. — Moise  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  45  La.  Ann.  736;  Hub- 
bard v.  Stapp,  32  111.  App.  541 ;  Stevens  v. 
Warren,  101  Mass.  564.  In  the  case  last  cited 
the  court  observes:  "The  purpose  of  the 
clause  in  the  policy,  forbidding  assignments 
\/ithoui  the  assent  of  the  company,  is  un- 
doubtedly t  >  guard  against  the  increased  risks 
of  -.peculating  insurance.  The  insurers  are 
entitled  to  the  full  benefit  of  such  a  provision, 
as  a  matter  of  contract;  and,  as  the  policy  of 
the  law  accords  with  its  purpose,  the  court 
will  not  regird  with  favor  any  rights  sought 
to  be  acquired  in  contravention  of  the  provi- 
sion." See  also  In  re  Albion  L.  Assur.  Soc, 
20  Ch.  Div.  403.  But  compare  Mutual  L.  Ins. 
Co.  v.  Allen,  138  Mass.  28. 

3.  Marcus  v.  St.  Louis  Mut.  L.  Ins.  Co.,  68 
N.  Y.  625,  affirming  7  Hun  (N.  Y.)  5. 

4.  Notice  of  Assignment. — Mutual  Protection 
Ins.  Co.  v.  Hamilton,  5  Sneed  (Tonn.)  269,  1 
Bigelow  Life  &  Acc.  Ins.  Rep.  709,  where  the 
court  says  :  "  The  question  as  to  the  necessity 
of  the  knowledge  and  assent  of  the  under- 
writers to  the  assignment  of  a  policy  is  very 
different,  with  reference  to  fire  policies,  from 
life  and  marine  policies.  The  assent  of  the 
insurer  to  the  assignment,  in  order  to  give  it 
validity  as  against  the  office,  in  the  case  of  a 
fi.  >  policy,  is  generally  admitted;  and  notice 
of  the  assignment  must  therefore  be  given,  or 
the  assignee  will  not  be  entitled  to  demand 
the  insurance  money.  The  reason  of  this  re- 
quirement in  fire  policies  is  obvious.  In  such 
cases  the  personal  character  of  the  assured 
for  integrity  and  prudence  is  a  most  impor- 
tant consideration.    In  the  language  of  the 


books,  there  is  infused  into  the  contract  of 
fire  insurance  something  of  the  nature  of  a 
choice  of  persons.  The  insurer  might  be  quite 
willing  to  underwrite  a  policy  for  one  person, 
but  not  for  another  of  different  character  and 
habits.  The  known  reputation  of  the  assured 
might  be  an  ample  guaranty  that  he  would 
not  secretly  destroy  his  own  property,  with 
a  view  to  recover  the  insurance  money,  while 
that  of  the  assignee  might  furnish  no  such  as- 
surance. But  no  such  reason  exists  in  the 
case  of  an  insurance  on  the  life  of  an  in- 
dividual, nor  in  the  case  of  a  marine  policy. 
And  in  the  latter  cases,  the  assent  of  the  in- 
surer to  the  assignment  of  the  policy,  or  no- 
tice of  such  assignment,  is  not  indispensable, 
in  order  to  entitle  the  assignee  of  the  policy 
to  recover  the  money  from  the  insurer.  See 
Angell  on  Insurance,  199,  200;  New  York 
L.  Ins.  Co.  v.  Flack,  3  Md.  353,  56  Am.  Dec. 
742.  We  are  of  opinion  therefore  that,  as 
between  the  insurer  and  the  assignee  of  a  life 
policy,  notice  of  the  assignment  is  not  re- 
quired to  complete  the  right  of  the  latter  to 
receive  the  insurance  money  from  the  former." 
See  also  New  York  L.  Ins.  Co.  v.  Flack,  3 
Md.  341,  56  Am.  Dec.  742  ;  Robinson  v.  Cator, 
78  Md.  72.  Compare  Hutson  v.  Merrifield, 
51  Ind.  24;  Spencer  7'.  Clarke,  9  Ch.  Div. 
J37- 

6.  Piedmont,  etc.,  L.  Ins.  Co.  v.  Young,  58 
Ala.  476. 

6.  New  York  L.  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742;  Gibson  v.  Overbury,  7 
M.  &  W.  560. 

7.  Anthony  v.  Massachusetts  Ben.  Assoc., 
158  Mass.  322. 

8.  Anthony  v.  Massachusetts  Ben.  Assoc., 
158  Mass.  322. 
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Writing  Not  Always  Essential. — As  a  rule,  therefore,  it  is  not  essential  that  the 
assignment  be  in  writing,  and  a  delivery  of  the  policy,  coupled  with  a  verbal 
direction  as  to  the  deposit  of  the  proceeds,  is  generally  held  sufficient  to  effect 
a  transfer  thereof.1  Even  where  the  policy  expressly  provided  that  no  assign- 
ment should  be  valid  unless  in  writing,  a  transfer  by  delivery  was  upheld.2 

No  Delivery — Direction  to  Company — Intention.  —  So,  where  an  assignment  was 
executed  in  duplicate,  one  copy  being  forwarded  to  the  company  and  the  other 
retained  by  the  insured,  who  also  kept  the  policy  and  paid  the  premium,  it  was 
held  that  a  written  direction  sent  to  the  company  was  sufficient  to  transfer  the 
policy  to  the  assignee  therein  named.3 

Delivery  Not  Always  Necessary. — Even  the  delivery  of  the  policy  is  not  always 
essential  in  order  to  effect  a  valid  transfer  of  the  proceeds.4  And  a  deposit  of 
the  policy,  to  be  kept  in  a  certain  place  for  the  donee,  has  been  upheld  as  a 
valid  gift.5  But  the  mere  deposit  of  the  policy  with  a  written  assignment 
thereof,  in  a  box,  kept  in  the  insured's  possession,  and  without  notice  to  the 
bank  or  to  any  one  interested  in  the  estate  concerning  an  attempted  transfer, 
was  held  insufficient  to  create  a  lien  on  the  policy  in  favor  of  the  nominal 
assignee  which  would  be  prior  to  the  lien  required  by  a  receiver.6 

Where  Assignment  in  Writing — No  Particular  Form  Necessary, — Where  the  assignment 
is  in  writing  no  particular  form  of  words  is  required  as  a  rule.7  In  England  a 
letter  written  by  the  insured  three  years  previous  to  his  death,  charging  his 
policy  with  a  floating  balance  due  from  him  to  the  recipient  of  the  letter,  was 
held  to  be  a  sufficient  assignment  within  the  terms  of  a  provision  saving  the 
rights  of  the  assignee  in  case  of  suicide  by  the  insurer.8  But  in  Illinois  it  is 
held  that  merely  writing  on  the  back  of  the  policy  directions  as  to  the  distri- 
bution of  the    fund   among  certain   beneficiaries  does  not  constitute  an 


1.  Assignment  need  Not  be  Written. —  New 

York  L.  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am. 
Dec.  742;  Hewins  v.  Baker,  161  Mass.  320, 
citing  Crain  v.  Paine,  4  Cush.  (Mass.)  483; 
Palmer  v.  Merrill,  6  Cush.  (Mass.)  2S6; 
Currier  v.  Howard,  14 Gray  (Mass.)  511 ;  Nor- 
ton v.  Piscataqua  F.  &  M.  Ins.  Co.,  in  Mass. 
532;  Chapman  v.  Mcllwrath,  77  Mo.  38,  46 
Am.  Rep.  1  ;  Brown  v.  Mansur,  64  N. 
H.  39;  Marcus  v.  St.  Louis  Mut.L.  Ins.  Co., 
68 N.  Y.  625  ;  Malone's  Estate  (Pa.),  olns.  L.  J. 
767;  Scott  v.  Dickson,  108  Pa.  St.  6,  56  Am. 
Rep.  192;  Macaulay  v.  Central  Nat.  Bank,  27 
S.  Car.  215;  Jones  v.  Consolidated  Invest. 
Assur.  Co.,  26  Beav.  256,  3  Bigelow  Life  & 
Acc.  Ins.  Rep.  192 ;  Manning  v.  Bowman,  3 
Nova  Scotia  Dec.  42. 

In  Chapman  v.  Mcllwrath,  77  Mo.  38,  46 
Am.  Rep.  1,  the  court  observes  on  this  ques- 
tion: "  The  policy  of  insurance  on  the  life  of 
said  McGuire  was  assignable  by  parol  and  by 
mere  delivery,  if  such  was  the  intention  of 
the  said  McGuire;  and  of  this  intention  there 
can  be  no  doubt  from  the  evidence.  Policies 
of  insurance  are  choses  inaction,  and,  like  any 
other  choses  in  action,  they  may  be  assigned 
by  delivery.  Boeka  v.  Nuella,  28  Mo.  180; 
Bennett  v.  Pound,  28  Mo.  598.  No  writing  is 
necessary,  at  least  so  far  as  vesting  the  equit- 
able interest  therein  is  concerned.  St.  John 
v.  American  Mut.  L.  Ins.  Co.,  13  N.  Y.  31, 
Mr.  Phillips  states:  'Policies  are  usually  as- 
signed in  writing ;  but  a  merely  verbal  assign- 
ment and  delivery  of  the  policy  gives  to  the 
assignee  an  equitable  right  to  the  proceeds, 
where  the  policy  itself  contains  no  provision 


to  the  contrary.'  1  Phillips  on  Ins.  (4th  ed.) 
60,  §  80;  May  on  Ins.,  §  3S9." 

2.  Hewins  v.  Baker,  161  Mass.  320. 

3.  Scott  v.  Dickson,  108  Pa.  St.  6,  56  Am. 
Rep.  192.  The  court,  fer  Paxson,  J.,  says: 
"We  may  treat  the  assignment  as  a  direction 
to  pay  the  loss  to  Scott,  given  at  the  time  the 
policy  was  issued,  with  the  same  form  and 
effect  as  if  written  in  the  body  of  the  policy. 
If  the  transfer  to  Scott  were  an  after-thought 
it  would  be  different,  but  it  was  not;  it  was 
a  part  of  the  original  transaction,  and  the 
direction  was  given  before  the  policy  had 
been  taken  from  the  office." 

4.  Hurlbut  v.  Hurlbut,  49  Hun  (N.  Y.) 
189;  Trough's  Estate,  8  Phila.  (Pa.)  214; 
Fortescue  v.  Barnett,  3  Mvl.  &  K.  36. 

5.  Williams  v.  Guile,  46  Hun  (N.  Y.)  645; 
Malone's  Estate  (Pa.),  9  Ins.  L.  J.  76;.  See 
also  Crittenden  v.  Phcenix  Mut.  L.  Ins.  Co., 
41  Mich.  442;  Shaak  v.  Meily,  136  Pa.  St.  161. 

6.  Falk  v.  Janes,  49  N.  J.  Eq.  484  ;  Cross- 
ley  v.  Glasgow  L.  Assur.  Co.,  4  Ch.  Div.  421 ; 
Trough's  Estate,  75  Pa.  St.  115;  Palmer  v. 
Merrill,  6  Cush.  (Mass.)  282;  Gibson  v.  Over- 
bury,  7  M.  &  W.  555;  Williams's  Appeal,  106 
Pa.  St.  116;  United  Kingdom  L.  Assur.  Co. 
v.  Dixon,  16  Ct.  Sess.  Cas.  (1st  ser.)  1277. 

7.  Swift  -'.  Railway  Pass.,  etc.,  Conductors' 
Mut.  Aid,  etc.,  Assoc.,  96  111.  309;  Jones  v. 
Consolidated  Invest.  Assur.  Co.,  26  Beav. 
256,  3  Bigelow  Life  and  Acc.  Ins.  Rep.  192. 

8.  Jones  v.  Consolidated  Invest.  Assur.  Co., 
26  Beav.  256,  3  Bigelow  Life  and  Acc.  Ins. 
Rep.  192.  See  also  Chowne  v.  Baylis,  31 
Beav.  351. 
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assignment.1  So,  where  the  insured  merely  handed  the  policy  to  his  wife  to 
be  hers  in  case  she  kept  it  in  force,  it  was  held  that  no  assignment  had  been 
effected.2 

Delivery  to  Representative  of  Assignee. — Delivery  of  the  policy  by  the  assignor 
to  his  attorney,  who  also  claimed  to  represent  the  assignee,  was  held  to  be 
sufficient  in  Maryland.3 

Acquiescence — Estoppel. — An  assignment  not  originally  valid  may  become  so  by 
acquiescence  on  the  part  of  the  assignor,  ^  and  the  beneficiary  who  indorses  the 
policy  in  blank  is  estopped  to  claim  it  as  against  a  third  party  who  obtains  it 
in  good  faith,  though  fraud  was  practiced  by  an  intermediary.5 

(3)  Beneficiary  s  Consent. — It  has  already  been  shown6  that  an  ordinary 
life  policy  cannot  be  transferred,  even  by  the  insured,  so  as  to  divest  the  rights 
of  the  beneficiary,  without  the  latter's  consent,  and  this  consent  must  be  real. 
If  obtained  by  fraud,7  duress,8  or  while  the  assignor  is  intoxicated,9  the  pre- 
tended assignment  will  be  void. 

d.  Exceptions — Wife's  Policy. — The  rule  above  stated,  which  gives  the 
beneficiary  the  unlimited  right  to  dispose  of  the  policy,10  is  in  some  states 
subject  to  the  qualification  that  it  does  not  apply  to  policies  taken  out  by  a 
husband  in  favor  of  his  wife. 

Georgia  Rule. — Thus  in  Georgia,  under  a  statute  providing  that  the  insured's 
direction  as  to  the  payment  of  the  money  could  not  be  defeated  by  any  other 
person,  it  was  held  that  the  wife's  written  assignment,  attested  by  the  husband, 
was  insufficient  to  pass  her  title  to  the  insurance  money,  though  subsequently 
ratified  by  her  after  the  husband's  death.11 

Indiana  Rule. — So  in  Indiana,  before  the  passage  of  the  statute  removing  the 
disabilities  of  married  women,  it  was  held  that  a  plea  of  coverture  was  a  suffi- 
cient answer  to  a  pleading  which  set  up  the  written  assignment  of  a  policy  by 
the  wife  and  beneficiary.12 

Michigan  Rule. — And  in  Michigan,  where  the  signature  of  the  wife  to 
such  a  policy  was  obtained  without  her  knowledge  of  its  intended  use,  and 
she  received  no  benefit  therefrom,  it  was  held  that  there  was  no  valid  assign- 
ment.13 

New  York  Rule. — In  New  York,  under  the  Act  of  1840,  which  made  policies 
on  the  lives  of  husbands  payable  to  married  women  free  from  the  claims  of 
creditors,  it  was  held  that  the  wife  could  not  assign  such  a  policy  so  as  to  divest 


1.  St.  Clair  County  Benevolent  Soc.  v. 
Fietsam,  97  111.  474. 

2.  Howes  v.  Prudential  Assur.  Co.,  49  L. 
T.  N.  S.  133. 

3.  New  York  L.  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742. 

4.  Brick  v.  Campbell,  54  N.  Y.  Super.  Ct. 
3<>5- 

5.  Estoppel  on  Part  of  Beneficiary. — Plummer 
v.  People's  Nat.  Bank,  65  Iowa  405,  where 
the  court  says  :  "  To  enable  her  husband  to  ef- 
fectuate an  object  of  which  she  was  informed, 
the  plaintiff  assigned  the  policy  in  the  blank. 
He  was  authorized  to  use  the  policy  for  such 
purpose,  and  to  so  fill  the  blank  as  to  accom- 
plish that  purpose.  This  was  the  extent  of 
the  power  conferred  on  him,  and  the  question 
now  is,  which  of  two  innocent  parties  must 
suffer  the  loss?  We  think  the  plaintiff,  be- 
cause she  placed  it  in  the  power  of  her  hus- 
band to  commit  the  fraud.  McNeil  v.  New 
York  Tenth  Nat.  Bank,  46  N.  Y.  325;  Mc- 
Donald v.  Muscatine  Nat.  Bank,  27  Iowa  319." 
See  also  Northwestern  Mut.  L.  Ins.  Co.  v. 
Roth,  118  Pa.  St.  329.    Compare  Connecticut 


Mut.  L.  Ins.  Co.  v.  Westervelt,  52  Conn.  586; 
Norwood  v.  Guerdon,  60  111.  257  ;  Whitridge 
v.  Barry,  42  Md.  140. 

6.  See  supra,  this  title,  Nature  of  Benefi- 
ciary's Interest — Assignment  bv  Insured  For- 
bidden. 

7.  Fraud. — Mutual  Ben.  L.  Ins.  Co.  v. 
Wayne  County  Sav.  Bank,  68  Mich.  116;  Blat- 
tenberger  v.  Holman,  103  Pa.  St.  555;  Jones 
v.  Keene,  2  M.  &  R.  348;  Barber  v.  Mor- 
ris, 1  M.  &  Rob.  62.  See,  as  to  evidence  of 
fraud,  Marsh  v.  McNair,  48  Hun  (N.  Y.)  117  ; 
Thompson  v.  Lambert,  2  Ir.  Eq.  R.  433. 

8.  Duress. — Whitridge  v.  Barry,  42  Md.  140. 
See  the  title  Duress. 

9.  Drunkenness. — Bursinger  v.  Watertown 
Bank,  67  Wis.  75.  See  the  titles  Contracts  ; 
Intoxication  as  Defense  to  Contracts. 

10.  See  supra,  this  section,  Right  of  Disposi- 
tion . 

11.  Smith  v.  Head,  75  Ga.  755,  15  Ins.  L.  J. 
709. 

12.  Godfrey  v.  Wilson,  70  Ind.  50. 

13.  Mutual  Ben.  L.  Ins.  Co.  v.  Wayne 
County  Sav.  Bank,  68  Mich.  116. 
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li  r  interest  or  that  of  her  children.1  And  a  wife  was  held  entitled  to  recover 
rom  the  insurer,  to  whom  the  policy  had  been  surrendered  by  the  assignee, 
the  surrender  value  thereof  less  premiums  paid,  and  this,  too,  after  a  consider- 
able delay  on  the  part  of  the  plaintiff.2  But  an  assignment  by  the  wife  was 
held  valid  where  the  assignee  agreed  to  meet  the  premiums  and  pay  the  wife  a 
certain  sum  from  the  proceeds  of  the  policy  when  collected.3  So  the  Act  of 
1840  has  been  held  inapplicable  to  mutual  accident  policies.4  By  subse- 
quent legislation  the  provisions  of  the  Act  of  1840  have  been  superseded  by 
others  which  authorize  an  assignment  by  the  wife  with  the  written  consent  of 
her  husband.5  And  this  consent  is  sufficiently  expressed  where  the  husband 
unites  with  the  wife  in  the  assignment.6  But  the  Act  of  1879  ls  permissive 
only,  does  not  impair  the  exempt  character  of  the  policy,  and  contains  nothing 
which  enables  a  creditor  to  compel  an  assignment  by  the  wife.7 

Want  of  Consideration. — In  Kentucky,  where  a  father  induced  his  children  to 
relinquish  the  interest  which  they,  as  heirs  of  their  mother,  had  in  the  policy 
belonging  to  her,  it  was  held  that  they  could  not  subsequently  set  up  want  of 
consideration  as  against  the  assignee,  but  that  the  release  was  void  as  to  one 
of  the  children  who  was  a  married  woman.8 

Estoppel. — Where  the  insured  and  the  wife,  as  beneficiary,  have  both  joined 
in  the  assignment  of  the  policy  and  received  the  consideration  therefor,  the 
wife  will  not  be  permitted  to  invoke  a  provision  of  the  policy  prohibiting  such 
an  assignment.9 

3.  Right  to  Damages  and  Attorneys'  Fees  upon  Insurer's  Failure  to  Pay 
Loss. — In  several  of  the  states,  there  are  statutes  which  impose  a  penalty 
for  the  insurer's  refusal  to  pay  the  loss  when  due,  and  award  the  same  by 
way  of  damages  to  the  beneficiary.  A  statute  of  this  description  was  enacted 
in  Missouri10  as  early  as  1865,  in  Georgia11  in  1869,  in  Texas12  in  1874, 


1.  New  York  Rule. — Eadie  v.  Slimmon,  26 
N.  Y.  9.  The  writer  of  the  opinion  lays 
great  stress  upon  the  fact  that  the  alleged  as- 
signment had  been  executed  by  the  wife  un- 
der duress,  but  the  decision  also  rests  upon 
the  point  mentioned  in  the  text,  the  court 
saying:  "A  majority  of  my  brethren  also 
think  that  the  policy  of  insurance  was  not  as- 
signable by  Mrs.  Eadie.  The  policy  was 
issued  and  taken  under  the  Act  of  1840,  enti- 
tled, '  An  act  in  respect  to  insurance  of  lives 
ror  the  benefit  of  married  women.'  We  think 
the  intent  of  the  statute  was  to  make  these 
policies  a  security  to  the  family  of  any  mar- 
ried man  and  a  provision  for  their  use  and 
benefit,  and  that  this  intent  would  be  defeated 
if  they  were  held  to  be  assignable  by  the  wife 
like  ordinary  choses  in  action  belonging  to 
her  in  her  own  right  as  her  separate  prop- 
erty." The  decision  has  been  folloived  in 
Barry  v.  Equitable  L.  Assur.  Soc,  59  N.  Y. 
587;  Barry  v.  Brune,  71  N.  Y.  261;  Wilson 
v.  Lawrence,  76  N.  Y.  585;  Brummer  v. 
Cohn,  86  N.  Y.  11 ;  Frank  v.  Mutual  L.  Ins. 
Co.,  102  N.  Y.  266;  Leonard  v.  Clinton,  26 
Hun  (N.  Y.)  288;  Brick  v.  Campbell,  122  N. 
Y-  337- 

2.  Frank  v.  Mutual  L.  Ins.  Co.,  102  N.  Y. 
266;  Brick  v.  Campbell,  122  N.  Y.  337. 

3.  Robinson  v.  Mutual  Ben.  L.  Ins.  Co.,  16 
Blatchf.  (U.  S.)  194. 

4.  Steinhausen  v.  Preferred  Mut.  Acc. 
Assoc.,  59  Hun  (N.  Y.)  336. 

5.  New  York  Act  of  1879,  c.  248. 

6.  Anderson  v.  Goldsmidt,  103  N.  Y.  617. 

7.  Baron  v.  Brummer,  100  N.  Y.  372. 


8.  Lee  v.  Page  (Ky.  1887),  2  S.  W.  Rep.  503. 

9.  New  York  L.  Ins.  Co.  v.  Rosenheim,  56 
Mo.  App.  27. 

10.  Missouri  Statute. — Each  of  these  enact- 
ments is  unique  in  its  details,  and  they  are  set 
out  in  full  for  the  benefit  of  the  practitioner. 
Missouri  Rev.  Stat.  1889,  §  5927)  provides : 
"  In  any  action  against  any  insurance  company 
to  recover  the  amount  of  any  loss  under  a 
policy  of  fire,  life,  marine,  or  other  insurance, 
if  it  appear  from  the  evidence  that  such  com- 
pany has  vexatiously  refused  to  pay  such  loss, 
the  court  or  jury  may,  in  addition  to  the 
amount  thereof  and  interest,  allow  the  plain- 
tiff damages  not  exceeding  ten  per  cent,  on  the 
amount  of  the  loss;  and  the  court  shall  enter 
judgment  for  the  aggregate  sum  found  in  the 
verdict." 

11.  Georgia  Statute. — "  The  several  insurance 
companies  of  this  state  and  foreign  insurance 
companies  doing  business  in  this  state,  in  all 
cases  when  a  loss  occurs,  and  they  refuse  to 
pay  the  same  within  sixty  days  after  a  demand 
shall  have  been  made  by  the  holder  of  the 
policy  on  which  said  loss  occurred,  shall  be 
liable  to  pay  the  holder  of  said  policy,  in 
addition  to  the  loss,  not  more  than  twenty- 
five  per  cent,  on  the  liability  of  said  company 
for  said  loss;  also  all  reasonable  attorney's 
fees  for  the  prosecution  of  the  case  against 
said  company :  Provided,  it  shall  be  made  to 
appear  to  the  jury  trying  the  same  that  the 
refusal  of  the  company  to  pay  said  loss  was 
in  bad  faith."    Ga.  Code,  $  2850. 

12.  Texas  Act,  Rev.  Stat,  of  Texas  1895,  art. 
3071,  which  provides:  "In  all  cases  where  a 
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and  in  Nebraska1  in  1889. 

The  Constitutionality  of  these  Enactments  has  been  assailed,  but  they  have  thus  far 
been  uniformly  upheld.2 

Prospective  in  their  Operation. — Their  provisions,  however,  are  not  retrospective, 
and  cannot  be  applied  to  a  case  where  the  loss  occurred  long  prior  to  their 
enactment.3 

Demand  and  Refusal  Necessary. — And  the  penalty  thus  imposed  cannot  be  recov- 
ered, unless  a  demand  and  refusal  of  payment  on  the  part  of  the  insurer  is 
distinctly  pleaded  and  proved.4 


loss  occurs  and  the  life  or  health  insurance 
company  liable  therefor  shall  fail  to  pay  the 
same  within  the  time  specified  in  the  policy, 
after  demand  made  therefor,  such  company 
shall  be  liable  to  pay  the  holder  of  such  policy, 
in  addition  to  the  amount  of  the  loss,  twelve 
per  cent,  damages  on  the  amount  of  such 
loss,  together  with  all  r  as  >nable  attorney's 
fees  for  the  prosecution  and  collection  of  such 
loss." 

This  is  an  amendment  of  the  original  act. 
See  Piedmont,  et  ,  L.  Ins.  Co.  v.  Ray,  50 
Tex.  511,  where  the  f  rmer  statute  is  set  out. 

1.  Nebraska  Enactment. — The  Nebraska 
Valued  Poli  y  Law,  which  applies,  however, 
only  to  companies  insuring  a  ,nnst  "  loss  by 
fire,  tornado,  or  lightning,"  ntains  a  provi- 
sion analogous  in  char  ict  r  to  those  above  set 
out.  It  is  as  follows  :  "The  ourt,  upon  ren- 
dering judgment  against  an  insurance  com- 
pany upon  any  such  policy  of  insurance,  shall 
allow  the  plaintiff  a  reasonable  sum  as  an 
attorney's  fee,  to  be  taxed  as  part  of  the  costs. 
Consolidated  Statutes  of  Nebraska  (1893), 
$  437- 

2.  These  Acts  Constitutional. — Union  Cent. 
L.  Ins.  Co.  v.  Chowning,  86  Tex.  654;  In- 
surance Co.  of  North  America  v.  Bachler,  44 
Neb.  549.  See  also  German  Ins.  Co.  -'.  Pen- 
rod,  35  Neb.  273. 

Theory  of  the  Statutes. — In  Union  Cent.  L. 
Ins.  Co.  v.  Chowning,  86  Tex.  654,  the  court, 
in  reply  to  one  of  the  c  ntentions  of  coun- 
sel, said  :  "Appellant  claims  that  the  twelve 
per  cent,  which  the  statute  gives  as  dam- 
ages for  a  failure  to  pay  when  due,  and  the 
attorney's  fees,  are  penalties  for  the  breach 
of  the  contract,  and  that  the  legislature 
has  no  authority  to  inflict  penalties  for  the 
breach  of  private  contracts.  The  attorney's 
fees  are  not  given  for  the  breach  of  the  con- 
tract. They  cannot  be  recovered,  except  upon 
a  failure  to  maintain  the  defense.  No  right 
to  an  attorney's  fee  attaches  upon  the  failure 
to  pay;  it  is  costs  given  to  reimburse  the 
plaintiff  for  expenses  incurred  in  enforcing  the 
contract.  If  it  be  conceded  that  the  twelve  per 
cent,  is  a  penalty  for  a  failure  to  pay  when 
due,  then  the  question  arises,  by  what  pro- 
vision of  our  constitution  is  such  legislation 
forbidden,  and  who  will  determine  as  to  when 
the  public  is  so  interested  in  the  enforcement 
of  contracts  as  to  justify  the  legislature  in 
enforcing  their  performance  by  penalties  ? 
There  is  no  clause  of  our  state  constitution 
which  expressly  or  by  implication  prohibits 
the  act." 

3.  Statute  Operates  Prospectively  Only.  — 
Piedmont,  etc.,  L.  Ins.  Co.  v.  Ray,  50  Tex. 


3  C.  of  L. — 64 


511,  where  the  court  says:  "  The  loss  on  ac- 
count of  which  this  suit  was  brought  had  oc- 
curred long  before  the  enactment  of  the  law 
allowing  a  recovery  of  reasonable  attorney's 
fees  in  suits  against  life-insurance  companies 
incorporated  out  of  this  state.  It  is  a  well- 
settled  rule  that  statutes  are  always  held  to 
operate  prospectively,  unless  a  contrary  con- 
struction is  evidently  required  by  their  plain 
and  unequivocal  language.  *  *  *  Certainly, 
the  language  here  used  seems  much  more 
appropriately  to  apply  to  losses  to  occur  after 
the  passage  of  the  law  than  to  such  as  had 
previously  occurred,  though  they  were  still 
unpaid;  but  if  it  plainly  appears  that  the  legis- 
lature intended  it  to  apply  to  all  cases,  with- 
out reference  to  the  date  of  loss,  we  should 
feel  constrained  to  hold  that  effect  could  not 
be  given  to  this  intention  in  this  case.  To  do 
so  would,  in  our  opinion,  violate  the  obliga- 
tion of  the  contract,  and  also  be  in  direct 
conflict  with  the  provision  of  our  state  con- 
stitution prohibiting  the  enactment  of  retro- 
spective laws.  Whether  like  constitutional 
objections  will  prevent  a  judgment  for  attor- 
ney's fees,  where  the  loss  occurs  after  the  en- 
actment of  the  law,  on  a  policy  issued  prior 
thereto,  we  are  not  now  called  upon  to  de- 
termine." 

4.  Demand  and  Refusal  Necessary. — Lester  v. 
Piedmont,  etc.,  L.  Ins.  Co.,  55  Ga.  475;  Em- 
ployers' Liability  Assur.  Corp.  v.  Rochelle 
(Tex.  Civ.  App.  1896),  35  S.  W.  Rep.  869.  In 
the  former  case  the  court  says  :  "  The  Code,  § 
2850,  makes  the  forfeiture  depend  on  refusal 
for  sixty  days  after  demand.  The  demand 
ought  therefore  to  be  averred  as  taking 
place  at  a  time  when  the  plaintiff  had  a  right 
to  exact  present  payment,  and  the  decla- 
ration should  show  that  refusal,  in  bad  faith, 
was  made  and  persisted  in  for  sixty  days. 
There  is  no  demand,  in  direct  terms,  averred 
in  this  declaration;  and  the  only  application 
for  payment  alleged  is  that  which  took  place  at 
the  time  of  submitting  proof  of  death,  etc., 
and  that  was  before  the  plaintiff  had  a  right 
to  make  absolute  demand  for  payment;  for 
the  company,  according  to  the  terms  of  the 
policy,  could  defer  payment  for  ninety  days, 
or  perhaps  for  eighty-nine  days,  after  receiv- 
ing the  stipulated  proofs.  Demand  being  in- 
dispensable to  the  cause  of  action,  so  far  as 
the  damages  and  attorney's  fees  are  con- 
cerned, and  no  demand  whatever,  as  we  hold, 
being  alleged,  there  is  no  cause  of  action  set 
forth  in  the  declaration  in  respect  to  damages 
and  attorney's  fees.  As  to  these  matters,  the 
case  is  not  one  [of]  alleging  the  cause  of  action 
defectively,  but  of  not  alleging  it  at  all." 
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Georgia  Statute — Refusal  in  Bad  Faith. — The  Georgia  statute,  it  will  be  noticed, 
imposes  the  penalty  only  in  case  the  company's  refusal  is  "  in  bad  faith  ;"  and, 
in  order  to  justify  an  award  of  damages,  there  must  be  evidence  of  bad  faith.1 

Meaning  of  the  Term  "Bad  Faith." — But  the  term  "bad  faith,"  as  used  in  this 
statute,  is  not  the  equivalent  of  actual  fraud  ;  it  means  rather  a  persistent  refusal 
to  pay  the  loss,  without  reasonable  ground  therefor.2 

Instances. — Thus  it  is  evidence  of  bad  faith  within  the  meaning  of  the  law, 
where  the  agents  of  the  insurer  manifest  active  sympathy  with  one  who  claims 
the  proceeds  of  the  policy  as  against  the  insured's  representative,  and  refuse 
payment  until  such  claimant  receives  his  portion.3  So  bad  faith  is  shown 
where  one  of  the  pleas  made  by  the  insurer  is  withdrawn  at  the  commencement 
of  the  trial,  and  another  abandoned  at  the  end,  and  an  effort  at  settlement  is 
made  without  seeking  information  regarding  the  facts.4  And  an  attempt  to 
enforce  a  compromise  at  a  ruinous  discount  has  been  taken  as  strong  evidence 
of  bad  faith.5  But,  where  the  insurer's  defense  is  one  which  might  have  been 
valid  in  some  jurisdictions',  a  refusal  to  pay  upon  that  ground  will  not  authorize 
the  imposition  of  the  penalty,  even  though  the  defense  fails.6 


1.  Georgia  Statute — Refusal  must  Be  "  in  Bad 
Faith."- — Merritt  v.  Cotton  States  L.  Ins.  Co., 
55  Ga.  in  ;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Ross,  63  Ga.  199. 

2.  What  is  Intended  by  the  Term  "Bad  Faith." 
— "What  is  '  bad  faith,'  as  used  in  this  stat- 
ute? Is  it  the  exact  equivalent  of  'actual 
fraud,'  as  was  contended  by  the  learned  and 
able  counsel  for  the  defendant,  or  is  it  de- 
scriptive merely  of  some  device  or  excuse 
resorted  to  by  insurance  companies  to  hinder 
and  delay  the  assured  in  the  collection  of  his 
loss?  Both  the  object  of  the  law  and  the 
terms  in  which  it  is  expressed  would  seem  to 
concur  in  attaching  to  the  term  the  latter 
signification.  It  provides  that  in  all  cases 
when  a  loss  occurs,  and  the  companies  refuse 
to  pay  the  same  within  sixty  days  after  a  de- 
mand shall  have  been  made  by  the  holder  of 
the  policy  on  which  the  loss  occurred,  they 
shall  be  liable  to  pay  him,  in  addition  to  such 
loss,  not  more  than  twenty-five  per  cent,  on 
their  liability  for  such  loss,  and  also  all  reason- 
able attorney's  fees  for  the  prosecution  of  the 
suit  for  the  recovery  of  the  same,  unless  it 
shall  be  made  to  appear  to  the  jury  trying  the 
same  that  such  refusal  to  pay  was  not  in  bad 
faith.  The  purpose  of  the  law  was  evidently 
to  force  prompt  payment  of  such  losses  after 
the  lapse  of  a  reasonable  time,  to  enable  the 
company  to  ascertain  any  good  ground  exist- 
ing for  not  meeting  the  demand,  and,  if  no 
such  cause  existed  for  refusing  a  compliance 
with  the  demand,  and  they  still  persisted  in 
refusing  to  respond,  then  they  did  so  subject 
to  the  further  claim  for  the  damages  named." 
Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga. 
220. 

3.  Illustrations  of  Ead  Faith. — Mutual  L.  Ins. 
Co.  v.  Watson,  30  Fed.  Rep.  653,  the  court, 
fer  Speer,  J.,  saying:  "What  foundation, 
therefore,  has  the  insurance  company  to  stand 
upon,  when  it  insists  that  its  refusal  to  pay  the 
widow  and  administratrix  of  its  dead  policy 
holder  was  in  good  faith?  It  was  in  bad  faith, 
not  only  because  of  the  active  sympathy  of  its 
agents  with  an  outsider  attempting  to  obtain 
the  fund,  but  because  of  the  most  cursory  con- 
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struction  of  its  contract  of  insurance,  where  it 
pledges  the  company  not  to  notice  such  an 
assignment.  I  think  that  this  is  a  proper  case 
for  damages." 

4.  Hull  v.  Alabama  Gold  L.  Ins.  Co.,  79 
Ga.  93. 

5.  Watertown  F.  Ins.  Co.  v.  Grehan,  74 
Ga.  642. 

In  Cotton  States  L.  Ins.  Co.  v.  Edwards, 
74  Ga.  220,  the  court,  after  construing  the 
term  "  bad  faith  "  as  meaning  unreasonable  re- 
fusal to  pay,  thus  applies  it  to  the  facts  in  the 
case  at  bar:  "  Tested  by  this  rule,  there  was 
sufficient  evidence  to  justify  the  finding  of 
counsel  fees  in  this  case ;  the  company,  by 
its  accredited  agent,  had  expressed  satisfac- 
tion with  the  proofs  of  death  furnished ;  these 
afforded  evidence  that  the  insured  had  gone 
into  the  '  torrid  zone '  without  its  consent, 
and  also  showed  the  alleged  discrepancy  as  to 
age  in  the  application  and  in  the  proofs  of 
death.  With  a  full  knowledge  of  these  facts, 
it  had  promised  payment  of  the  loss  when  an 
administration  should  be  obtained  upon  the 
estate  of  the  insured;  indeed,  it  urged  this  to 
be  done,  and,  when  it  was  effected,  it  still  with- 
held payment,  alleging  that  it  had  been  noti- 
fied by  one  who  claimed  to  be  a  creditor  of 
the  insured  not  to  pay  over  the  amount  to 
the  administratrix;  it  abundantly  appeared 
that  this  was  a  mere  pretext  for  refusing  pay- 
ment ;  it  did  not  rely  on  this  to  resist  the  de- 
mand, but,  when  suit  was  instituted,  set  up  as 
an  answer  to  the  suit  the  very  defenses  of 
which  it  had  been  apprised  and  which  it  had 
deliberately  abandoned.  The  plaintiff  had 
incurred  expenses  about  the  bringing  of  this 
suit,  and  by  taking  other  steps  necessary  to 
enable  her  to  receive  the  money,  of  which  the 
company  was  fully  apprised,  and  which  it  ap- 
pears to  have  sanctioned,  if  it  did  not  require. 
Surely,  there  was  enough  to  justify  the  infer- 
ence that  this  defense  was  made  in  'bad  faith,' 
in  the  sense  of  that  term  as  used  in  the  statute." 

6.  Northwestern  Mut.  L.  Ins.  Co.  v.  Ross, 
63  Ga.  199,  where,  in  the  lower  court,  the  in- 
surance company  was  required  to  pay  plain- 
tiff's counsel  fees.  But  the  Supreme  Court 
o  Volume  III. 


Eights,  Power*,  BENEFICIARIES  {IN  INSURANCE).        and  Prerogatives. 


Missouri  Statute — Refusal  must  Be  Vexatious. — Under  the  Missouri  statute  the 
refusal  to  pay  must  be  "vexatious,"  but  the  state  courts,  in  construing  this 
provision,  hold  that  no  direct  or  explicit  proof  of  this  element  is  necessary,  and 
that  the  jury  will  be  permitted  to  form  their  own  conclusions  from  the  circum- 
stances of  the  case.1  In  the  federal  courts,  however,  in  applying  this  provision, 
juries  are  not  allowed  to  award  such  damages  in  the  absence  of  proof  that  the 
delay  in  payment  is  vexatious.2 

The  Allowance  of  Attorney's  Fees,  under  such  a  statute,  can  only  be  made  upon 
proof  as  to  what  constitutes  a  reasonable  fee,  based  upon  allegations  in  the 
petition,  and  the  demand  cannot  be  successfully  made  for  the  first  time  in  the 
Supreme  Court.3 

Contingent  Fee. — Moreover,  the  evidence  upon  this  point  must  be  confined  to 
a  fee  definitely  contracted  for,  and  evidence  as  to  the  value  of  legal  services 
rendered  upon  the  promise  of  a  contingent  fee  is  inadmissible.4 

Texas  Statute — Mutual   Relief  Associations   Organized  in  Another   State  Excepted. — The 


said  :  "  Where  the  highest  courts  of  the  coun- 
try have  differed  in  respect  to  the  construction 
of  a  contract,  and,  in  this  state,  the  principle, 
though  hinted  at,  had  never  been  settled,  it 
cannot  be  that  to  test  the  question  here  is  in 
bad  faith.  The  counsel  fees  will  be  stricken 
from  the  verdict,  and,  that  being  done,  the 
judgment  is  affirmed." 

1.  Lockwood  v.  Atlantic  Mut.  Ins.  Co.,  47 
Mo.  50;  Brown  v.  Railway  Pass.  Assur.  Co., 
45  Mo.  221. 

2.  Practice  In  Federal  Courts. — Mack  -».  Lan- 
cashire Ins.  Co.,  4  Fed.  Rep.  59,  where  Mc- 
Crary,  circuit  judge,  charged  the  jury  as 
follows:  "  The  plaintiffs  claim  that  they  are 
entitled  to  damages,  in  addition  to  the  value 
of  their  property  destroyed,  on  account  of 
vexatious  delay  caused  by  the  conduct  of  the 
defendants.  To  establish  this  claim  the  plain- 
tiff must  show  that  the  defendants  had  not 
reasonable  ground  for  contesting  either  the 
validity  or  the  amount  of  the  claim.  If  you 
find  from  the  evidence  that  there  was  vexa- 
tious delay,  within  this  definition,  you  may  add 
to  the  value  of  the  property  destroyed  not  ex- 
ceeding ten  per  centum  of  the  amount  of  such 
loss,  and  include  such  addition  in  your  verdict. 
The  burden  is  upon  the  plaintiffs  to  prove  the 
fact  of  vexatious  delay  by  a  preponderance  of 
testimony." 

See  also  Unsell  v.  Hartford  L.,  etc.,  Ins. 
Co.,  32  Fed.  Rep.  443,  where  the  following 
statement  was  made  in  the  charge:  "There 
is  no  evidence  in  this  case  to  warrant  you  in 
imposing  ten  per  cent,  damages  as  a  penalty 
for  a  vexatious  refusal  to  pay  the  policy,  and 
you  will  not  award  any  such  penalty,  even 
though  you  should  be  of  the  opinion  the  plain- 
tiff is  entitled  to  recover." 

In  Holabird  v.  Atlantic  Ins.  Co.,  2  Dill.  (U. 
S.)  166,  note,  Judge  Dillon,  in  his  charge, 
says :  "  If  the  jury  find  for  the  plaintiff, 
and  are  further  satisfied  from  the  evidence 
that  the  defendant  has  vexatiously  refused  to 
pay  the  loss  in  this  case,  they  may,  in  their 
discretion,  under  the  statute,  add  to  the  fore- 
going sum  an  amount  not  exceeding  ten  per 
centum  of  the  amount  of  the  loss.  The  law 
commits  the  question  of  vexatious  refusal  to 
the  calm  and  deliberate  consideration  of  the 
jury,  to  be  determined  in  the  light  of  all  the 


facts  and  circumstances  of  the  case.  Stat. 
1865,  402,  §  1." 

3.  German  Ins.  Co.  v.  Eddy,  37  Neb. 
461. 

4.  Contingent  Fee. — Travelers  Ins.  Co.  v. 
Sheppard,  85  Ga.  751,  the  court,  per  Blake- 
ley,  J.,  saying:  "  The  jury  could  have  no  use 
for  evidence  as  to  what  would  be  a  reasonable 
amount  for  any  sort  of  fee  which  they  could 
not  allow,  and  surely  they  could  make  no  al- 
lowance for  a  conditional  fee,  unless  k  was 
proved  that  there  was  a  contract  for  such  a 
fee.  The  law  implies  a  contract  between 
client  and  counsel  for  a  certain,  but  none  for 
a  conditional,  fee.  Nor  was  it  competent  to 
admit  evidence  as  to  any  fee  or  compensation 
for  services  which  would  be  rendered  only  on 
the  contingency  that  the  litigation  should  be 
protracted  beyond  the  trial  and  verdict  by 
motion  for  a  new  trial,  or  by  writ  of  error. 
The  jury  could  make  no  practical  application 
of  such  evidence  without  assuming  that  the  liti- 
gation would  be  so  protracted,  and  that  assump- 
tion might  not  be  realized,  in  which  event  the 
company  would  have  to  pay  for  services  not 
rendered  or  expenses  not  incurred.  Any  esti- 
mate of  the  witnesses,  beyond  the  amount  of 
a  certain  fee  for  services  up  to  judgment  on 
the  verdict  and  for  the  usual  care  and  atten- 
tion afterwards  in  enforcing  the  judgment, 
should  have  been  excluded.  But,  in  order  to 
carry  out  the  statute  in  its  full  spirit  and  pur- 
pose, it  might  perhaps  be  allowable  in  a 
proper  case  for  the  jury,  under  the  direction 
of  the  court  so  to  mould  their  verdict  as  to 
leave  the  amount  of  fees  for  successful  resist- 
ance to  future  litigation  open  for  assessment 
by  another  jury  after  the  litigation  was  all 
over.  Under  the  Code,  §§  3562,  4213,  the 
power  to  mould  verdicts  seems  broad  enough 
to  cover  such  a  measure  for  the  attainment  of 
complete  justice.  The  motion  made  to  rule 
out  all  the  evidence  of  the  witnesses  as  to 
fees,  because  their  basis  of  estimate  included 
a  misconception  of  the  nature  of  the  case,  as 
involving  the  character  of  the  plaintiff  and 
the  honor  of  her  husband,  was  properly  denied. 
The  remedy  was  to  have  the  witnesses,  on 
cross-examination,  to  vary  and  correct  their 
estimate  by  leaving  out  this  element  and  re- 
ducing the  amount  accordingly." 
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statute  of  Texas  above  quoted  has  been  construed  by  the  Supreme  Court  of 
that  state,  so  as  to  except  from  its  provisions  mutual  relief  associations  organ- 
ized in  other  states,  even  though  they  issue  what  are  substantially  life-insurance 

policies.1 

Georgia  Statute — Foreign  Insurance  Companies  Included. — But  the  Georgia  statute 
expressly  includes  foreign  insurance  companies,  and  hence  a  policy  issued  in 
another  state,  whose  laws  impose  no  such  penalty,  was  held  subject  to  the  laws 
of  Georgia  in  this  particular.2 

4.  Right  to  Recover  Interest — a.  When  Interest  Is  Allowable. — The 
American  courts,  without  exception,  award  interest  to  the  party  entitled  to 
the  proceeds  of  an  insurance  policy  of  any  kind,  where  it  is  clear  that  the 
amount  should  be  paid  and  it  is  wrongfully  withheld.3 

Allowed  as  Damages  and  Not  as  Part  of  Indemnity. — Interest  on  insurance  policies  is 
allowed,  however,  as  damages  for  the  detention  of  the  sum  due,4  and  not  as  a 
part  of  the  indemnity  contracted  for.5 

Early  Cases — Discretion  of  Jury. — In  some  of  the  early  cases  it  is  said  to  be 
discretionary  with  the  jury  whether  or  not  to  allow  interest  on  the  proceeds 
of  the  policy.6 

Assignee — Release. — The  general  rule  is  that  the  assignee  of  the  insured  is 
not  entitled  to  claim  interest  on  the  amount  of  the  policy  until  he  is  able 


1.  Legion  of  Honor  v.  Larmour,  81  Tex.  71. 

2.  Travelers  Ins.  Co.  v.  Sheppard,  85  Ga. 
792. 

3.  Interest  on  Proceeds  of  Policy — United 
States. — Unsell  v.  Hartford  L.,  etc.,  Ins.  Co., 
32  Fed.  Rep.  446;  Albion  Lead  Works  v. 
Citizens'  Ins.  Co.,  3  Fed.  Rep.  197;  Field  v. 
Insurance  Co.  of  North  America,  6  Biss.  (U. 
S.)  121 ;  Huchberger  v.  Home  F.  Ins.  Co.,  5 
Biss.  (U.  S.)  106. 

Alabama. — Home  Ins.  Co.  v.  Adler,  71  Ala. 
516. 

Florida. — Hanover  F.  Ins.  Co.  v.  Lewis, 
28  Fla.  209. 

Illinois.—  Supreme  Lodge,  etc.,  v.  Zuhlke, 
129  111.  298;  Massachusetts  Mut.  L.  Ins.  Co. 
v.  Robinson,  98  111.  330;  Home  Ins.,  etc., 
Co.  v.  Myer,  93  111.  271 ;  Knickerbocker  Ins. 
Co.  v.  Gould,  80  111.  395;  Peoria  M.  &  F. 
Ins.  Co.  v.  Lewis,  18  111.  553. 

Louisiana. — Trager  v.  Louisiana  Equit- 
able L.  Ins.  Co.,  31  La.  Ann.  243;  Gett- 
werth  v.  Teutonia  Ins.  Co.,    29  La.  Ann. 

Maine. — Chase  v.  Phoenix  Mut.  L.  Ins.  Co., 
67  Me.  92. 

Maryland. — Mutual  L.  Ins.  Co.  v.  Bratt,  55 
Md.  200;  Newson  v.  Douglass,  7  Har.  &  J. 
(Md.)  453. 

Massachusetts. — Hutchinson  v.  Liverpool, 
etc.,  Ins.  Co.,  153  Mass.  147;  Pierce  v.  Char- 
ter Oak  L.  Ins.  Co.,  138  Mass.  151. 

Michigan. — Marthinson  v.  North  British, 
etc.,  Ins.  Co.,  64  Mich.  372. 

Missouri. — Brown  v.  Railway  Pass.  Assur. 
Co.,  45  Mo.  221. 

Montana. — Randall  v.  American  F.  Ins.  Co., 
10  Mont.  362. 

New  Hampshire. — Swamscot  Mach.  Co.  v. 
Partridge,  25  N.  H.  369. 

New  York.  —  Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141 ;  McLaughlin  v.  Wash- 
ington County  Mut.  Ins.  Co.,  23  Wend.  (N. 
Y.)  525;  Delonguemare  v.  Tradesmen's  Ins. 
Co.,  2  Hall  (N.  Y.)  631. 


Pennsylvania. — Western,  etc.,  Pipe  Lines 
Co.  v.  Home  Ins.  Co.,  145  Pa.  St.  346 ;  Ellmaker 
v.  Franklin  F.  Ins.  Co.,  5  Pa.  St.  193. 

Texas. — East  Texas  F.  Ins.  Co.  -'.  Brown, 
82  Tex.  638;  Sun  Mut.  Ins.  Co.  v.  Holland,  2 
Tex.  App.  Civ.  Cas.,  §  448.  See  also  Queen 
Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Tex.  578. 

Virginia. — New  York  L.  Ins.  Co.  v.  Hend- 
ren,  24  Graft.  (Va.)  536. 

Canada. — Montreal  Assur.  Co.  v.  McGil- 
livray,  2  Lower  Can.  Jur.  221. 

4.  Massachusetts  Mut.  L.  Ins.  Co.  v.  Robin- 
son, 98  III.330;  Pierce  v.  Charter  Oak  L.  Ins. 
Co.,  138  Mass.  163. 

5.  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64 
Tex.  583. 

6.  Early  Rule. — Newson  v.  Douglass,  7  Har. 
&  J.  (Md.)  453,  the  court  saying:  "  The  ques- 
tion of  interest,  arising  on  the  third  excep- 
tion, is  one  of  frequent  occurrence  in  the 
books,  and  has  been  found  to  be  a  subject  not 
susceptible  of  the  application  of  any  fixed  and 
general  rule  of  law,  the  dealings  between  man 
and  man  being  so  various  in  their  nature  that 
scarcely  two  cases  are  to  be  met  with  present- 
ing the  same  aspect,  but  each  depending  upon 
its  own  peculiar  circumstances.  There  are 
indeed  cases,  not  to  speak  of  bonds,  etc.,  in 
which  interest  is  recoverable  as  of  right,  such 
as  on  a  contract  in  writing  to  pay  money  on  a 
day  certain  ;  as  in  the  case  of  a  bill  of  exchange 
or  a  promissory  note,  or  on  a  contract  for  the 
payment  of  interest,  or  where  the  money 
claimed  has  actually  been  used.  But  with 
such  exceptions  it  has  long  been  the  settled 
practice  of  the  courts  of  this  state  to  refer 
the  question  of  interest  entirely  to  the  jury, 
who  may  allow  it  or  not,  in  the  shape  of  dam- 
ages, according  to  the  equity  and  justice  ap- 
pearing between  the  parties  on  a  consideration 
of  all  the  circumstances  of  the  particular  case 
as  disclosed  at  the  trial."  See,  to  the  same 
effect,  Anonymous,  1  Johns.  (N.  Y.)  315; 
McLaughlin  "v.  Washington  County  Mut.  Ins. 
Co.,  23'Wend.  (N.  Y.)  525, 
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to  give  the  insurer  a  full  release  upon  payment  of  the  claim.1 

Where  Proceeds  of  Policy  Subject  to  Garnishment. — In  Massachusetts 2  and  New 
Hampshire  3  the  insurer  is  not  chargeable  with  interest  while  the  proceeds  of 
the  policy  are  subject  to  garnishment  or  trustee  process.  But  in  the  federal 
court  sitting  in  Massachusetts  the  contrary  rule  was  applied.4 

Where  Bill  of  Interpleader  Filed. — The  insurer  has  also  been  held  liable  for 
interest  even  when  it  filed  a  bill  of  interpleader  in  a  case  where  there  were 
conflicting  claims  against  it.5 

In  England 0  and  Scotland  7  the  courts  look  with  much  less  favor  upon  the 
allowance  of  interest  on  insurance  money. 

b.  When  Interest  Begins  to  Run. — Interest  being  thus  allowable  as 
compensation  for  the  wrongful  withholding  of  the  money  due  on  the  policy,  it 
is  recoverable  from  the  time  when  it  was  the  insurer's  duty  to  pay.8 

Where  Policy  Provides  for  Payment  a  Certain  Period  after  Furnishing  Proofs  of  Loss. — -A 

rery  common  provision  in  policies  is  that  the  amount  shall  be  payable  sixty 
days  after  the  furnishing  of  proofs  of  loss,  and  under  this  clause  interest  begins 
Jo  run  only  from  the  period  named  after  such  proofs  have  been  furnished,9 


1.  Toronto  Sav.  Bank  v.  Canada  L.  Assur. 
Co.,  14  Grant's  Ch.  (U.  C.)  509. 

2.  Rule  where  Proceeds  Subject  to  Garnish- 
ment.— Norris  v.  Massachusetts  Mm.  L.  Ins. 
Co.,  131  Mass.  294;  Oriental  Bank  v.  Tre- 
mont  Ins.  Co.,  4  Met.  (Mass.)  1,  the  court, 
per  Hubbard,  J.,  saying:  "It  is  said  that  the 
refusal  to  allow  interest  on  money  in  the 
hands  of  persons  summoned  as  trustees  will 
lead  to  collusion  and  to  unreasonable  delay 
and  negligence  in  making  their  answers,  for 
the  purpose  of  obtaining  a  longer  use  of  the 
money.  In  answer  to  this  suggestion  it  may 
be  stated  that  the  court  incline  to  the  opinion 
that  should  such  a  case  arise  it  would  form 
an  exception  to  the  rule  adopted  in  the  deci- 
sion of  this  case,  and  that,  on  proof  of  such 
facts,  the  party  would  be  chargeable  with  in- 
terest on  the  funds  in  his  hands.  As  to  the 
principle  contended  for,  that  the  plaintiffs  lost 
the  use  of  their  money  and  the  defendants 
enjoyed  it,  and  that  they  should  therefore  be 
charged  with  interest  because  the  plaintiffs 
have  the  better  equity,  it  may  be  said  that 
the  plaintiffs  did  not  give  the  defendants  no- 
tice as  soon  as  they  acquired  an  interest  in 
the  policy;  and  that  if  they  had  done  so,  the 
trustee  process  might  not  have  been  prose- 
cuted. But  waiving  such  a  consideration,  both 
parties  were  subjected  to  inconvenience;  the 
one  from  the  detention  of  their  demand,  and 
the  other  from  being  compelled  to  employ 
counsel,  attend  court,  and  make  answers 
under  oath  to  various  interrogatories,  with  a 
liability  to  be  removed  from  court  to  court. 
If  the  contract  had  carried  interest  on  the 
face  of  it,  the  plaintiffs  would  have  the  ad- 
vantage of  it;  but  as  it  did  not,  the  defendants 
may,  under  the  circumstances  of  this  case, 
avail  themselves  of  the  fact  that  they  have 
not  violated  their  contract  by  wrongfully  or 
unreasonably  detaining  the  plaintiffs'  money, 
and  so  are  not  chargeable  with  interest." 

3.  Swamscot  Mach.  Co.  v.  Partridge,  25  N. 
H.369;  Nevins  v.  Rockingham  Mut.  F.  Ins. 
Co.,  25  N.  H.  22. 

4.  Albion  Lead  Works  v.  Citizen's  Ins.  Co., 
3  Fed.  Rep.  197. 


6.  Sibley  v.  Equitable  L.  Assur.  Soc.,56  N. 
Y.  Super.  Ct.  274.  See  also  Bignold  v.  Aud- 
land,  11  Sim.  23,  where  it  was  held  that  upon 
the  filing  of  such  a  bill  the  plaintiff  should 
offer  to  pay  interest. 

6.  English  Doctrine. — Higgins  v.  Sargent,  2 
B.  &  C.  348,  9  E.  C.  L.  101,  Holroyd,  j.,  say- 
ing: "Where  indeed  the  interest  becomes 
payable  by  virtue  of  a  contract,  express  or 
implied,  then  it  becomes  part  of  the  debt 
itself,  and  consequently  it  would  then  be  no 
answer  to  an  action  of  debt  for  the  defendant 
to  show  that  he  had  paid  the  principal  sum 
advanced.  Here,  there  being  no  contract, 
either  express  or  implied,  to  pay  interest,  it 
was  no  part  of  the  debt,  but  could  only  be  re- 
covered by  way  of  damages  for  detaining  the 
debt.  Inasmuch  therefore  as  it  appears  that 
if  the  plaintiff  had  pursued  that  remedy  which, 
by  the  common  law,  is  specially  applicable  to 
his  case,  he  could  not  have  recovered  interest, 

1  think  that  he  ought  not  to  be  permitted  to 
recover  interest  by  the  way  of  damages  in  an 
action  of  covenant.  I  cannot  therefore  say 
that  the  jury  ought  to  have  given  interest  in 
this  case,  and  I  doubt  much  whether  the 
verdict  could  have  been  supported  if  they  had 
done  so."  See  also  Bain  v.  Case,  3  C.  &  P. 
496,  14  E.  C.  L.  410;  Edwards  v.  Warden,  L. 
R.  1  App.  281  ;  Webster  v.  British  Empire 
Mut.  L.  Assur.  Co.,  15  Ch.  Div.  169;  Bushnan 
v.  Morgan,  5  Sim.  63k. 

7.  Parken  v.  RoyafExch.  Co.,  8  Ct.  Sess. 
Cas.  (2d  ser.)  365. 

8.  Delonguemare  v.  Tradesmen's  Ins.  Co., 

2  Hall  (N.  Y.)  631. 

9.  Payment  Certain  Time  after  Furnishing 
ProofsofDe  ath —  United  States. — F  i  e  1  d  i  < .  I  n  s  u  r  - 
ance  Co.  of  North  America,  6  Biss.  (U.  S.)  121. 
See  also  Unsell  v.  Hartford  L.,  etc.,  Ins.  Co.,  32 
Fed.  Rep.  443,  where  the  amount  was  payable 
ninety  days  after  the  receipt  of  proofs  of  loss. 

Alabama. — Home  Ins.  Co.  v.  Adler,  71  Ala. 
528. 

Florida. — Hanover  F.  Ins.  Co.  v.  Lewis,  23 
Fla.  209. 

Montana. — Randall  v.  American  F.  Ins. 
Co.,  10  Mont.  362. 
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and  not  from  the  occurrence  of  the  loss,1  nor  from  the  time  of  its  adjustment* 
Question  for  Jury. — When  the  proofs  of  loss  were  furnished,  is  a  question  of 
fact  for  the  jury.3 

And  where  there  Is  a  Lack  of  Evidence  as  to  the  Time  of  furnishing  proofs,  interest 
has  been  allowed  only  from  the  date  of  the  writ.4 

Formal  Loss  of  Proofs  Intended. — Such  a  clause,  too,  is  to  be  construed  as  referring 
to  formal  proofs  of  loss,  and  not  to  a  subsequent  examination  at  the  request  of 
the  insurer's  adjuster,  afterwards  reduced  to  writing.5 

Where  there  Is  Denial  of  Liability. — Since  a  denial  of  liability  by  the  insurer 
constitutes  a  waiver  of  proofs  of  loss,  the  sixty-day  period  is  in  such  cases  to 
be  counted  from  the  time  of  such  denial.6 

Louisiana  Rule. — In  Louisiana,  under  similar  provisions  in  the  policies,  it  is 
held  that  interest  can  be  claimed  only  from  "judicial  demand."7 

When  Allowable  from  Commencement  of  Action  Only. — Where  it  does  not  appear  that 
the  policy  is  payable  at  a  fixed  time  after  the  loss,  nor  that  the  sum  due  is 
liquidated,  nor  that  demand  was  made  before  the  commencement  of  the  action, 
interest  will  be  allowed  from  the  latter  date  only.8 

5.  Shares  of  Joint  Beneficiaries. — A  designation  of  several  parties  as  bene- 
ficiaries of  the  same  fund,  without  specifying  the  proportion  of  each,  is 
commonly  so  construed  as  to  enable  them  to  share  equally.9 


Nctv  York. — Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141. 

Texas. — Queen  Ins.  Co.  v.  Jefferson  Ice 
Co.,  64  Tex.  583. 

1.  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64 
Tex.  583. 

2.  Hastings  v.  Westchester  F.  Ins.  Co.,  73 
N.  Y.  141. 

3.  Home  Ins.  Co.  v.  Adler,  71  Ala.  528; 
Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209. 

4.  Chase  v.  Phoenix  Mut.  L.  Ins.  Co.,  67 
Me.  92. 

6.  Huchberger  v.  Home  F.  Ins.  Co.,  5Biss. 
(U.  S.)  106. 

6.  Time  Reckoned  from  Waiver. — Unsell  v. 
Hartford  L.,  etc.,  Ins.  Co.,  32  Fed.  Rep.  446; 
East  Texas  F.  Ins.  Co.  v.  Brown,  82  Tex.  638. 
See  also  Western,  etc.,  Pipe  Lines  Co.  v.  Home 
Ins.  Co.,  145  Pa.  St.  346. 

7.  Trager  v.  Louisiana  Equitable  L.  Ins. 
Co.,  31  La.  Ann.  235;  Gettwerth  v.  Teutonia 
Ins.  Co.,  29  La.  Ann.  30. 

8.  When  Allowable  from  Commencement  of 
Suit  Only. — Hutchinson  v.  Liverpool,  etc.,  Ins. 
Co.,  153  Mass.  143,  the  court,  per  Morton,  J., 
saying:  "It  is  not  easy  to  place  upon  a  con- 
sistent basis  many  of  the  decisions  in  which 
interest  has  been  allowed  or  disallowed.  But 
in  this  case  it  does  not  appear  that  the  amount 
to  which  the  plaintiff  became  entitled  under 
the  policy  was  payable  at  a  fixed  time  after 
the  loss  occurred,  or  upon  a  certain  event 
which  had  to  take  place,  or  that  the  amount 
has  been  wrongfully  withheld  by  the  defend- 
ant, or  that  the  sum  due  was  liquidated,  or 
that  until  the  bringing  of  the  action  a  de- 
mand had  been  made  for  its  payment.  The 
talk  between  the  plaintiff  and  the  defendant's 
manager  in  regard  to  notice  of  loss  and  esti- 
mate of  damage,  waiving  proof  of  loss,  send- 
ing up  adjuster,  and  waiving  arbitration  and 
the  limitation  clause,  while  consistent  with  a 
demand,  do  not  of  themselves  constitute  one. 
The  unexplained  silence  of  the  plaintiff  for 


nearly  six  years  after  the  20th  of  November, 
1882,  is  also  at  variance  with  the  plaintiff's 
claim  that  a  demand  was  then  made.  Dodge 
v.  Perkins,  9  Pick.  (Mass.)  368;  Oriental 
Bank  v.  Tremont  Ins.  Co.,  4  Met.  (Mass.)  1 ; 
Pierce  v.  Charter  Oak  L.  Ins.  Co.,  138  Mass. 
151."  See  also  the  following  cases,  where  in- 
terest was  allowed  from  the  date  of  the  writ : 
Chase  v.  Phoenix  Mut.  L.  Ins.  Co.,  67  Me.  92 ; 
Mutual  L.  Ins.  Co.  v.  Bratt,  55  Md.  200; 
Marthinson  v.  North  British,  etc.,  Ins.  Co., 
64  Mich.  372. 

In  Missouri  and  Texas  the  decisions  are 
based  upon  statutes.  Brown  v.  Railway  Pas- 
senger Assur.  Co.,  45  Mo.  227;  Sun  Mut.  Ins. 
Co.  v.  Holland,  2  Tex.  App.  Civ.  Cas.,  § 
448. 

9.  Joint  Beneficiaries  —  Equal  Shares — Eng- 
land.— In  re  Davies's  Policy  Trusts  (1892),  1 
Ch.  90;  In  re  Seyton,  34  Ch.  Div.  511. 

Illinois.  —  Covenant  Mut.  Ben.  Assoc.  v. 
Hoffman,  110  111.  603;  Sauerbier  v.  Union 
Cent.  L.  Ins  Co.,  39  111.  App.  620. 

Indiana. — Wilburn  v.  Wilburn,  83  Ind.  55. 

Kansas. — Felix  v.  Ancient  Order  of  United 
Workmen,  31  Kan.  81. 

Louisiana. — Tutorship  of  Crane,  47  La. 
Ann.  896. 

Maine. — Cragin  v.  Cragin,  66  Me.  517: 
Small  v.  Jose,  86  Me.  120. 

Massachusetts.  —  Gould  v.  Emerson,  99 
Mass.  154;  Jackman  v.  Nelson,  147  Mass.  300. 

Missouri. — Reed  v.  Painter,  129  Mo.  674: 
Hamilton  v.  Pitcher,  53  Mo.  334. 

New  Tork.—U.  S.  Trust  Co.  v.  Mutual 
Ben.  L.  Ins.  Co.,  115  N.  Y.  152,  reversing-  56 
N.  Y.  Super.  Ct.  412.  See  also  Brooklyn 
Masonic  Mut.  Relief  Assoc.  v.  Hanson,  ^3 
Hun  (N.  Y.)  149. 

Rhode  Island. — Connecticut  Mut.  L.  Ins. 
Co.  v.  Baldwin,  15  R.  I.  106. 

South  Carolina. — Macaulay  v.  Central  Nat. 
Bank,  27  S.  Car.  215. 

Wisconsin. — Taylor  v.  Hill,  S6  Wis.  99. 
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In  Kentucky,  however,  where  the  statute  gives  one-third  of  the  husband's 
property  to  the  widow  absolutely  and  the  remainder  to  the  children,  the  same 
rule  governs  the  distribution  of  the  insurance  money.1 

In  Maine  and  New  York,  where  the  general  rule  first  above  stated  prevails,  it  is 
the  beneficiaries  living  when  the  fund  becomes  payable  who  share  therein;  the 
representative  or  estate  of  a  deceased  beneficiary  is  excluded.2 

Ehode  Island  Rule. — But  the  contrary  rule  seems  to  prevail  in  Rhode  Island.3 

In  Michigan,  under  a  certificate  naming  two  beneficiaries,  and  providing  "  that 
in  case  of  death  of  either,  full  amount  to  go  to  the  survivor,  if  living;  if  not 
living,  to  the  heirs  of  said  member,"  it  was  held  that  where  a  beneficiary  died 
after  the  proceeds  of  the  policy  became  due,  but  before  they  were  paid,  the  ex- 
ecutor and  not  the  survivor  was  held  entitled  to  the  share  of  the  deceased.4 

6.  Beneficiaries'  Rights  as  Affected  by  Acts  and  Omissions  of  the  Insured — 
a.  Requirement  of  Arbitration — General  Rule. — Provisions  of  the  policy 
relating  to  the  insured  are  usually  confined  to  him,  and  are  not  to  be  extended 
by  implication  so  as  to  affect  the  rights  of  a  beneficiary.  Thus  a  by-law  of 
a  mutual  insurance  order,  which  requires  members  to  submit  their  claims  to  the 
determination  of  certain  tribunals  thereof,  is  not  binding  upon  the  beneficiary.5 

Refers  to  Disputes  between  Members  within  the  Society. — So  a  provision  requiring 
members  to  seek  their  remedy  in  the  order  before  resorting  to  a  court  of  law 
relates  to  controversies  between  the  members  within  the  order,  and  not  with 
the  order  itself  concerning  the  payment  of  a  death  claim.6 

Provision  that  Directors'  Decision  shall  Be  Final. — A  clause  in  the  constitution  of  a 
benefit  society  providing  that  the  directors  shall  "  decide  all  points  in  dispute 
and  questions  of  doubt  that  may  arise,  and  their  decision  shall  be  final,"  was 
held  insufficient  to  make  final  the  decision  of  the  directors  concerning  the 
validity  of  the  claim.7 

When  Beneficiary  Bound. — Where,  however,  by  unambiguous  language  the 
society  reserves  to  itself  or  one  of  its  tribunals  the  right  to  pass  upon  the 
validity  of  claims,  such  reservation  binds  the  beneficiary.8    And  the  latter 


1.  Kelley  v.  Ball  (Ky.  1892),  19  S.  W.  Rep. 
581 ;  McLin  v.  Calvert,  78  Ky.  472. 

2.  Small  v.  Jose,  86  Me.  120;  U.  S.  Trust 
Co.  v.  Mutual  Ben.  L.  Ins.  Co.,  115  N.  Y.  152. 

3.  Connecticut  Mut.  L.  Ins.  Co.  v.  Baldwin, 
15  R.  I.  106. 

4.  Union  Mut.  Assoc.  v.  Montgomery,  70 
Mich.  587. 

6.  Dobson  v.  Hall,  11  Pa.  Co.  Ct.  Rep.  532. 

6.  Bukofzer  v.  U.  S.  Grand  Lodge,  etc.,  61 
Hun  (N.  Y.)  625,  40  N.  Y.  St.  Rep.  653. 

7.  Provision  that  Decision  of  Directors  shall 
be  Final. — Railway  Pass.,  etc.,  Conductors' 
Mut.  Aid,  etc.,  Assoc.  v.  Robinson,  38  111. 
App.  in,  where  it  is  observed:  "Reading 
the  entire  article  it  is  not  clear  to  what  this 
is  intended  to  apply.  Its  immediate  connec- 
tion is  with  the  matter  of  the  examination 
of  the  books,  papers,  and  accounts  of  the  as- 
sociation, and  the  duty  to  know  that  the  busi- 
ness is  honestly  and  properly  conduc  te  d.  It 
■would  be  a  very  strange  and  unusual  provi- 
sion, that  one  party  to  a  contract  might  have 
the  sole  power  to  determine  the  rights  of 
the  other  in  respect  to  the  subject-matter  of  the 
contract — subversive  in  a  great  measure  of  the 
obligation  of  the  contract —  and  opposed  to 
the  fundamental  principle  that  no  man  shall 
be  the  judge  in  a  case  affecting  his  own  inter- 
ests. The  construction  contended  for  by  appel- 
lant would  enable  it  to  say  for  itself  whether 

1 


it  would  abide  by  the  contract  or  not,  thus 
rendering  it  nugatory  at  the  will  of  one  of  the 
parties.  Any  investigation  by  the  directors, 
under  such  a  state  of  things,  would  be  a  mere 
farce.  It  might  proceed,  as  it  did  in  this  case, 
without  notice  to  the  claimant,  and  might  be 
determined,  as  it  was  in  this  case,  without 
competent  proof.  It  is  clear  the  insured  sup- 
posed he  was  entering  into  a  valid  and  bind- 
ing contract  by  which,  in  the  contingency 
named,  the  appellant  would  become  liable  to 
pay  the  amount  of  two  thousand  five  hundred 
dollars.  So,  doubtless,  was  it  understood  by 
the  appellant.  It  was  in  effect  a  contract  of 
insurance  intended  to  be  mutually  binding, 
but,  by  giving  to  the  clause  referred  to  the 
force  and  import  now  insisted  upon,  there  was 
really  no  contract — no  mutuality — nothing 
binding  upon  the  appellant  in  respect  to  the 
sole  important  object  in  view  by  the  deceased, 
and  for  which  he  paid  a  valuable  considera- 
tion." 

8.  Beneficiary  Bound.  —  Rood  v.  Railway 
Pass.,  etc.,  Conductors'  Mut.  Ben.  Assoc.,  31 
Fed.  Rep.  62;  Fillmore  v.  Great  Camp,  etc. 
(Mich.  1896),  66  N.  W.  Rep.  675,  reaffirm- 
ing 103  Mich.  437;  Hembeau  v.  Great  Camp, 
etc.,  101  Mich.  161 ;  YanPoucket>.  Netherland 
St.  Vincent  de  Paul  Soc,  63  Mich.  378;  Can- 
field  v.  Great  Camp,  etc.,  87  Mich.  628.  In 
these  cases  the  beneficiary  is  treated  precisely 
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cannot  question  the  validity  of  a  payment  by  the  company  when  upon  it  is 
conferred  the  discretion  of  paying  the  insurance  to  any  person  appearing  to  be 
equitably  entitled  thereto.1 

Society  Bound. — A  ruling  by  such  a  tribunal,  that  a  certificate  had  not  become 
void,  was  held  binding  upon  the  society  in  a  subsequent  case  involving  the 
same  facts.2 

b.  Premiums  Paid  with  Stolen  Money. — It  was  held  in  New  Jersey 
that  a  wife  would  not  be  permitted  to  derive  any  benefit  from  a  policy  taken 
out  in  her  favor  by  her  husband  who  paid  the  premiums  with  money  tortiously 
appropriated  from  a  partnership  of  which  he  was  a  member,  and  that  the  wife 
was  chargeable  to  the  full  amount  of  the  policy  as  a  trustee  for  the  partner- 
ship.3 

Injunction  to  Restrain  Disposition  of  Proceeds  of  Policy. — In  New  York  the  Supreme 
Court  approved  the  allowance  of  an  injunction  pendente  lite,  to  restrain  the 
disposition  of  the  proceeds  of  policies  paid  for  by  misappropriated  partnership 
funds.4 

Recovery  of  Beneficiary. — And  where  a  member  of  a  firm  misappropriated  its 
funds,  using  a  part  thereof  to  obtain  insurance  on  his  own  life  in  the  name  and 
for  the  benefit  of  his  wife,  and  paid  the  premiums  entirely  out  of  such  funds 
until  his  death,  the  surviving  member  of  the  firm  was  adjudged  entitled  to  the 
whole  amount  of  the  insurance,  it  appearing  that  such  amount  was  less  than 
the  amount  of  firm  moneys  misappropriated.5 

c.  Suicide  of  the  Insured — Rule  stated. — It  is  well  settled  that  as 
against  the  beneficiary  there  can  be  no  forfeiture  of  a  life-insurance  policy  on 
account  of  the  insured's  death  by  suicide,  unless  it  is  expressly  so  stipulated,6 


like  a  member  who  is  amenable  to  the  laws  of 
the  society  providing  for  the  settlement  of 
claims  before  its  own  tribunals.  See  Woolsey 
v.  Independent  Order,  etc.,  61  Iowa  492; 
Anacosta  Tribe  No.  12  v.  Murbach,  13  Md. 
91,  71  Am.  Dec.  625;  Toram  v.  Howard  Ben- 
eficial Assoc.,  4  Pa.  St.  519;  Black,  etc., 
Smiths'  Soc.  v.  Vandyke,  2  Whart.  (Pa.)  309. 

1.  Thomas  v.  Prudential  Ins.  Co.,  148  Pa. 
St.  594,  the  court  saying:  "The  company 
paid  this  money  to  the  person  appearing  to  it 
to  be  equitably  entitled  thereto,  and  produced 
a  receipt  signed  by  her  for  the  same.  This 
was  a  complete  defense  under  the  very  terms 
of  the  policy.  It  is  for  the  company  to 
judge  who  is  the  person  to  be  equitably  enti- 
tled to  the  money.  This  discretion  is  vested 
in  it  by  the  contract  between  the  parties.  The 
contract  itself  does  not  offend  against  any  rule 
of  law  or  public  policy,  and  we  cannot  hold 
that  the  administrator  is  entitled  to  recover 
without  making  a  new  contract  for  the  par- 
ties." 

2.  Knights  of  Pythias  v.  Kalinski,  163  U.  S. 

289. 

3.  Policy  for  Wife — Premiums  Paid  by  Husband 
with  Misappropriated  Funds  of  His  Firm. — Shaler 
v.  Trowbridge,  28  N.  J.  Eq.  595.  The  follow- 
ing is  from  the  opinion  :  "  It  is  urged  that  a  life 
policy  should  be  exempt  from  the  equitable 
rule  which  applies  to  other  transactions,  be- 
cause it  differs  in  its  character  from  ordinary 
investments,  and  is  a  beneficent  provision  for 
the  family,  which  should  be  favored.  Public 
policy  clearly  forbids  the  adoption  of  this 
suggestion ;  [that]  would  invite  the  commis- 
sion of  the  wrong  by  assuring  the  wrongdoer 
that  there  is  one  mode  in  which  he  could 


surely  profit  by  his  turpitude,  in  securing  a 
provision  for  his  family.  The  policy  is  the 
thing  which  the  partnership  money  purchased, 
and  it  stands  in  the  place  of  what  was  cor- 
ruptly abstracted.  Whether  the  policy  would 
be  productive,  when  terminated  by  death,  of 
more  or  less  than  the  premiums  paid  upon 
it,  would  depend  upon  the  length  of  the  life  in- 
sured. The  fact  that  it  has  a  contingent  value 
does  not  distinguish  it,  in  principle,  from  an 
investment  in  the  purchase  of  stock,  or  of  an 
annuity,  and  can  give  no  support  to  the  claim 
of  the  widow  that  nothing  should  be  exacted 
of  her  beyond  the  amount  of  premiums  paid 
upon  it  out  of  the  firm  funds.  If  this  suit 
had  been  prosecuted  in  the  lifetime  of  the 
husband,  and  the  policy  had  been  disposed 
of  to  the  company  for  its  surrender  value,  it 
would  hardly  have  been  insisted  that  he  could 
claim,  in  a  court  of  conscience,  a  right  to  any 
excess  of  the  proceeds  after  refunding  to  his 
firm  the  amount  of  the  premiums.  All  the 
premiums  were  paid  with  the  partnership 
funds — nothing  was  paid  by  the  wife.  The 
transfer  to  her  therefore  cannot  change  the 
equities  nor  divest  the  trust." 

4.  Holmes  v.  Davenport,  27  Abb.  N.  Cas'. 
(N.  Y.  Supreme  Ct.)  75. 

8.  Holmes  v.  Gilman,  138  N.  Y.  369,  re- 
versing 64  Hun  (N.  Y.)  227. 

6.  No  Forfeiture  by  Implication  for  Suicide. — 
Patrick  v.  Excelsior  L.  Ins.  Co.,  67  Barb.  (N. 
Y.)  202,  4  Hun  (N.  Y.)  263;  Darrow  v. 
Family  Fund  Soc,  116  N.  Y.  537;  Fitch  v. 
American  Popular  L.  Ins.  Co.,  59  N.  Y.  557; 
Northwestern  Benevolent,  etc.,  Assoc.  v. 
Wanner,  24  111.  App.  357;  Mills  v.  Rebstock, 
29  Minn.  380;  Kerr  Minnesota  Mut.  Ben. 
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although  there  are  dicta  in  some  of  the  cases  to  the  contrary.1 

Effect  of  Provision  in  Application  and  Certificate. — A  provision  in  the  application  and 
certificate  of  a  mutual  benefit  society  will  be  sufficient  to  except  such  liability, 
though  neither  by-laws  nor  rules  authorize  such  a  limitation.* 

Excepting  Suicide,  but  Protecting  Beneficiary. — That  the  policy  may  contain  a  clause 
excepting  suicide,  and  at  the  same  time  one  protecting  the  beneficiary  or 
assignee  for  value,  though  formerly  subject  to  some  doubt,3  seems  now  to  be 
well  established.4 


Assoc.,  39  Minn.  174;  Mutual  L.  Ins.  Co.  v. 
Terry,  15  Wall.  (U.  S.)  580;  Horn  v.  Anglo- 
Australian,  etc.,  L.  Ins.  Co.,  30  L.  J.  Ch.  511,  7 
Jur.  N.  S.  673,  2  Bigelow  Life  &  Acc.  Rep.  602. 
See  also  Supreme  Commandery,  etc.,  7'.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332.  Of  course 
the  policy  may  be  so  framed  as  to  relieve  the 
insurer  from  liability  for  suicide,  but  the  re- 
quirements as  to  phraseology  to  effect  this 
purpose  are  so  strict,  and  the  subject  itself  so 
extensive,  as  to  demand  separate  treatment. 
See  the  titles  Accident  Insurance,  vol.  1, 
p.  313;  Life  Insurance. 

1.  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St. 
466,  1  Bigelow  Life  &  Acc.  Rep.  649;  Bank  of 
Oil  City  v.  Guardian  Mut.  L.  Ins.  Co.,  4  Ins. 
L.  J.  472;  Ritter  v.  Sun  Mut.  L.  Ins.  Co.,  40 
Mo.  40,  24  Ins.  L.  J.  706;  Moore  v.  Woolsey, 
4  El.  &  Bl.  243,  82  E.  C.  L.  243,  2  Bigelow  Life 
&  Acc.  Rep.  148;  Horn  v.  Anglo-Australian 
L.  Ins.  Co.,  30  L.  J.  Ch.  511,  7  Jur.  N.  S.  673, 
2  Bigelow  Life  &  Acc.  Ins.  Rep.  602  ;  Amicable 
Ins.  Soc.  v.  Bolland,  4  Bligh  N.  S.  194,  2  Dow 
&  C.  1,  2  Bigelow  Life  &  Acc.  Rep.  240. 

2.  Suicide  Excepted  In  Application  and  Certifi- 
cate— By-laws  Silent  on  Subject. — McCoy  v. 
Northwestern  Mut.  Relief  Assoc.  (Wis.  1896), 
66  N.  W.  Rep.  697,  the  court  saying:  "It 
clearly  appears  from  the  foregoing  statement 
of  facts  that  the  contract  which  the  appellant 
and  the  assured  made,  as  evidenced  by  the  ap- 
plication for  and  the  certificate  of  membership, 
provides  in  clear,  unmistakable  language 
against  liability  in  case  of  death  by  suicide  or 
self-destruction;  but  it  is  contended  that, 
notwithstanding  such  is  the  case,  the  provi- 
sions in  that  regard  do  not  form  a  part  of 
the  contract  between  the  parties,  because  the 
by-laws  of  the  association,  at  the  time  deceased 
was  admitted  to  membership,  did  not  author- 
ize any  such  limitation  upon  its  liability,  and 
that  such  by-laws  must  prevail  over  the  ex- 
press contract  of  the  parties  in  case  of  conflict. 
Such  is  the  position  of  the  respondent,  as  we 
understand  it,  and  of  the  learned  circuit  judge 
before  whom  the  case  was  tried  at  the  circ  uit. 
If  such  is  the  law,  obviously  the  judgment 
must  be  affirmed,  because  it  is  well  settled 
that  if  a  contract  for  life  insurance  does  not 
provide  against  liability  in  case  of  death  by 
suicide  or  self-destruction,  then  such  cause  of 
death  does  not  constitute  a  defense.  Mills  v. 
Rebstock,  29  Minn.  380;  Darrow  v.  Family 
Fund  Soc,  116  N.  Y.  537;  Fitch  v.  American 
Popular  L.  Ins.  Co.,  ^9  N.  Y.  ^57  ;  Freeman  v. 
National  Ben.  Soc,  42  Hun (N.  Y.)  252.  *  *  * 
While  the  decisions  are  not  numerous  on  this 
subject,  there  is  no  substantial  conflict,  and 
we  understand  the  general  principle  to  be 
firmly   established    that    though,  generally 


speaking,  a  member  of  a  mutual  benefit  asso- 
ciation or  insurance  company  is  bound  to  take 
notice  of  its  by-laws,  even  if  not  recited  or 
referred  to  in  the  certificate  of  membership 
or  policy,  yet,  when  such  certificate  or  policy 
and  the  by-laws  conflict,  so  long  as  the  con- 
tract as  written  is  within  the  power  of  the 
association  under  its  charter  or  articles  of  or- 
ganization, it  will  prevail  over  the  by-laws, 
and  by  it  the  rights  and  liabilities  of  the  par- 
ties must  be  determined.  Nibl.  Mut.  Ben. 
Soc,  §  147." 

3.  Amicable  Ins.  Soc.  v.  Bolland,  4  Bligh  N. 
S.  194,  2  Dow  &  C.  1,  2  Bigelow  Life  &  Acc. 
Rep.  240.  The  Lord  Chancellor  in  this  case 
said  :  "  Suppose  that  in  the  policy  this  risk 
had  been  insured  against;  that  is,  that  the 
party  insuring  had  agreed  to  pay  a  sum  of 
money  year  by  year,  upon  the  condition  that 
in  the  event  of  his  committing  a  capital  fel- 
ony, and  being  tried,  convicted,  and  executed 
for  that  felony,  his  assignees  should  recehe  a 
certain  sum  of  money — is  it  possible  that  such 
a  contract  could  be  sustained  ?  Would  not 
such  a  contract,  if  available,  take  any  one  of 
those  restraints  operating  upon  the  minds  of 
men  against  the  commission  of  crimes  ? 
Namely,  the  interest  we  have  in  the  welfare 
and  prosperity  of  our  connections.  Now,  if  a 
policy  of  that  description,  with  such  a  form  of 
condition  inserted  in  it  in  express  terms,  can- 
not, on  the  grounds  of  public  policy,  be  sus- 
tained, how  is  it  to  be  contended  that  in  a 
policy  expressed  in  such  terms  as  the  present, 
and  after  the  events  which  have  happened,  we 
can  sustain  such  a  claim  ?  Can  we,  in  con- 
sidering this  policy,  give  to  it  the  effect  of 
that  insertion,  which  if  expressed  in  terms 
would  have  rendered  the  policy,  as  far  as  that 
condition  went,  at  least,  altogether  void." 

4.  Excepting  Suicide,  but  Protecting  Assignee 
for  Value. — Moore  v.  Woolsey,  4  El.  &  Bl. 
243,  82  E.  C.  L.  243,  3  Bigelow  Life  &  Acc. 
Rep.  138.  Lord  Campbell  says:  "Where  a 
man  insures  his  own  life  we  can  discover  no 
illegality  in  a  stipulation  that,  if  the  policy 
should  afterwards  be  assigned  bona  fde  for 
a  valuable  consideration,  or  a  lien  upon  it 
should  afterwards  be  acquired  bona  fide  for 
valuable  consideration,  it  might  be  enforced 
for  the  benefit  of  others,  whatever  may  be  the 
means  by  which  death  is  occasioned.  No  au- 
thority has  been  cited  in  support  of  the 
position  that  such  a  condition  is  illegal;  and 
the  frequent  introduction  of  it  into  life  policies 
indicates  the  general  opinion  that  it  is  unob- 
jectionable. The  supposed  inducement  to  com- 
mit suicide  under  such  circumstances  cannot 
vitiate  the  condition  more  than  the  induce- 
ment which  the  lessor  may  be  disposed  to 
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No  Notice  of  Assignment  to  insurer. — Thus,  in  a  clause  protecting  the  assignee,  the 
latter  may  recover  after  the  suicide  of  the  insured,  even  if  no  notice  of  the 
assignment  has  been  given  to  the  insurer.1 

Rights  of  Creditor  to  Whom  Policy  Assigned. — And  where  such  a  policy  is  assigned 
to  a  creditor,  as  security  for  his  debt,  he  cannot  be  required  by  the  company  to 
satisfy  his  claim  out  of  other  securities  of  the  insured  held  by  him.2 

Assignee  in  Bankruptcy. — The  assignee  of  the  insured's  policy  by  virtue  of  bank- 
ruptcy proceedings,  cannot  claim  the  benefit  of  a  clause  like  those  stated  in  the 
foregoing  cases  providing  for  the  protection  of  the  assignee  for  value.3 

Policy  Obtained  with  Intent  on  Part  of  Insured  to  Commit  Suicide. — Evidence  which  goes 
quite  strongly  to  show  a  design  on  the  part  of  the  insured  to  procure  policies 
and  then  commit  suicide,  is  admissible  as  against  the  beneficiary  in  an  action 
on  such  a  policy.4 

Rights  of  Beneficiary  Similar  to  Those  of  Mortgagee  in  Fire  Policy. — -Generally,  in  regard  to 
this  question  of  suicide,  the  rights  of  a  beneficiary  may  be  compared  to  those 
of  the  mortgagee  in  fire-insurance  policies  having  union  mortgage  clauses  whose 
rights  are  not  affected  by  the  intentional  destruction  of  the  mortgaged  property 
by  the  insured.5 

d.  Evidence  of  Insured's  Declarations. — it  is  the  General  Rule  inactions 
brought  by  beneficiaries  of  life  or  accident  insurance  policies,  that  evidence  of 
acts  or  declarations  of  the  insured,  remote  in  point  of  time  from  the  making  of 
the  contract,  are  inadmissible,6  even  where  the  declarant  himself  is  dead.7  The 


have  to  commit  murder  should  render  invalid 
a  beneficial  lease  granted  for  lives.  When  we 
are  called  upon  to  nullify  a  contract  on  the 
ground  of  public  policy,  we  must  take  care 
that  we  do  not  lay  down  a  rule  which  may  in- 
terfere with  the  innocent  and  useful  transac- 
tions of  mankind.  That  the  condition  under 
discussion  may  promote  evil  by  leading  to 
suicide,  is  a  very  remote  and  improbable  con- 
tingency; and  it  may  frequently  be  very  bene- 
ficial by  rendering  a  life  policy  a  safe  security 
in  the  hands  of  an  assignee."  See,  to  the  same 
effect,  Cook  v.  Black,  I  Hare  390,  23  Eng. 
Ch.  390;  Solicitors',  etc.,  L.  Assur.  Soc.  v. 
Lamb,  2  De  G.  J.  &  S.  251 ;  White  v.  British 
Empire  Mut.  L.  Assur.  Co.,  L.  R.  7  Eq.  394; 
City  Bank  v.  Sovereign  L.  Assur.  Co.,  50  L. 
T.  565,  14  Ins.  L.  J.  75. 

1.  Cook  v.  Black,  1  Hare  390,  23  Eng.  Ch. 
39°- 

2.  Solicitors',  etc.,  L.  Assur.  Soc.  v.  Lamb, 
2  De  G.  J.  &  S.  251 ;  City  Bank  v.  Sovereign 
L.  Assur.  Co.,  50  L.  T.  565,  14  Ins.  L. 
J-  75- 

3.  Jackson  v.  Forster,  1  El.  &  El.  463,  102 
E.  C.  L.  463. 

4.  Smith  v.  National  Ben.  Soc,  51  Hun  (N. 
Y.)  575,  affirmed  123  N.  Y.  85. 

6.  Hartford  F.  Ins.  Co.  v.  Williams,  63  Fed. 
Rep.  925. 

6.  Beneficiary  Not  Affected  by  Remote  Acts 
and  Declarations  of  the  Insured — England. — 
Stobart  v.  Dryden,  1  M.  &  W.  615. 

United  States.  —  Lazensky  v.  Supreme 
Lodge,  etc.,  31  Fed.  Rep.  595.  See  also  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Luchs,  108  U.  S. 
498. 

California. — Yore  v.  Booth,  no  Cal.  238. 

Colorado. — Supreme  Lodge,  etc.,  v.  Woll- 
schlager  (Colo.  1896),  44  Pac.  Rep.  598. 

Ioiva. — Goodwin  v.  Provident  Sav.  L.  Assoc. 
(Iowa  1896),  25  Ins.  L.  J.  401. 


Minnesota. — Hale  v.  Life  Indemnity,  etc., 
Co.  (Minn.  1896),  68  N.  W.  Rep.  i82._ 

New  Tork. — Rawls  v.  American  Mut.  L. 
Ins.  Co.,  27  N.  -Y.  282;  Fitch  v.  American 
Popular  L.  Ins.  Co.,  59  N.  Y.  557;  Mulliner 
v.  Guardian  Mut.  L.  Ins.  Co.,  1  Thomp.  &  C. 
(N.  Y.)  448,  4  Bigelow  Life  &  Acc.  Ins.  Rep. 
267 ;  Terwilliger  v.  Royal  Arcanum,  49  Hun 
(N.  Y.)  305. 

Ohio. — Fraternal  Mut.  L.  Ins.  Co.  v.  Ap- 
plegate,  7  Ohio  St.  293,  1  Bigelow  Life  & 
Acc.  Ins.  Rep.  629;  Union  Cent.  L.  Ins.  Co. 
v.  Cheever,  36  Ohio  St.  201,  10  Ins.  L.  J.  104. 

South  Carolina. — See  Dial  v.  Valley  Mut. 
L.  Assoc.,  29  S.  Car.  560,  18  Ins.  L.  J.  321. 

Tennessee. — Southern  L.  Ins.  Co.  v.  Booker, 
9  Heisk.  (Tenn.)  606;  Mobile  L.  Ins.  Co.  v. 
Morris,  3  Lea  (Tenn.)  101,  10  Ins.  L.  J.  35. 

Virginia. — Valley  Mut.  L.  Ins.  Co.  v. 
Burke,  12  Ins.  L.  J.  337,  7  Va.  L.  J.  173; 
Valley  Mut.  L.  Assoc.  v.  Teewalt,  79  Va.  421. 

West  Virginia. — Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  14  Ins. 
L.  J.  518. 

7.  Mulliner  v.  Guardian  Mut.  L.  Ins.  Co., 
1  Thomp.  &  C.  (N.  Y.)  448,  4  Bigelow  Life 
&  Acc.  Ins.  Rep.  267,  the  court  saying: 
"  That  the  party  whose  declarations  are  sought 
to  be  proved  is  dead,  affords  no  ground  for 
the  admission  of  the  testimony.  The  cases  in 
which  the  declarations  of  deceased  parties  are 
admissible  to  establish  facts  are  limited  to 
questions  of  pedigree,  common  [reputation?] 
and  some  such  well-defined  cases,  and  to  cases 
where  the  party  against  whom  the  declara- 
tion is  sought  to  be  proved  is  in  privity 
with  the  former  owner  of  property,  who  has 
made  some  declaration  concerning  the  prop- 
erty." Compare,  also  Fraternal  Mut.  L.  Ins. 
Co.  v .  Applegate,  7  Ohio  St.  293,  1  Bigelow 
Life  &  Acc.  Ins.  Rep.  629;  Macaulay  v.  Cen- 
tral Nat.  Bank,  27  S.  Car.  215. 
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Indiana  court  has  even  applied  this  rule  in  considering  a  mutual  benefit  certifi- 
cate, which  authorized  the  insured  to  dispose  of  the  proceeds  "  by  will  and 
otherwise,"  thus  leaving  no  vested  right  in  the  beneficiary.1  But  elsewhere  it 
has  been  held  that  evidence  of  declarations  by  the  insured,  made  after  the 
issue  of  the  certificate,  is  admissible  against  the  beneficiary.2 

Res  Gestae. — So,  where  the  evidence  concerns  acts  or  declarations  of  the 
insured,  which  may  fairly  be  considered  as  a  part  of  the  res  gestee,  it  is  properly 
admitted.3 

Fraudulent  Intent. — On  this  principle,  evidence  of  the  acts  and  statements  of 
the  insured,  tending  to  show  that  he  obtained  the  policy  sued  upon  in  fraudu- 
lent contemplation  of  suicide,  is  admissible  even  without  a  clause  excepting 
death  by  suicide,4  and  although,  as  has  been  shown  above,  in  the  absence 


1.  Indiana  Rule. — Supreme  Lodge,  etc.,  v. 
Schmidt,  98  Ind.  374.  Niblack,  J.,  in  deliver- 
ing the  opinion  of  the  court,  observes :  "  This 
right  to  ultimately  substitute  other  benefi- 
ciaries did  not  empower  Schmidt  to  destroy 
the  value  of  the  certificate  in  the  hands 
of  the  appellees  by  merely  hearsay  or  irrel- 
evant admissions  concerning  matters  in  is- 
sue between 'other  parlies.  Schmidt  having 
never  exercised  the  right  of  substitution  re- 
served to  him,  we  are  justified  in  assuming 
that  he  never  intended  to  exercise  it,  and  that 
as  between  the  appellees  and  the  order,  the 
former  have  been  the  absolute  owners  of  the 
certificate  ever  since  it  was  issued.  We  are 
consequently  unable  to  hold  that  the  alleged 
admissions  of  Schmidt  to  Hanson,  in  the 
presence  of  Stumph,  were  any  more  admis- 
sible as  evidence  in  the  case  in  hearing  than 
they  would  have  been  in  an  action  upon  a  life- 
insurance  policy  issued  in  the  usual  form." 
But  compare  doctrine  of  Smith  v.  National 
Ben.  Soc,  123  N.  Y.  85,  affirming^  Hun  (N. 
Y.)  575,  where  evidence  that  the  insured  ob- 
tained his  policy  in  contemplation  of  suicide 
was  admitted. 

2.  Declarations  after  Issue  of  Certificate. — 
Thomas  v.  Grand  Lodge,  etc.,  12  Wash.  500; 
Steinhausen  v.  Preferred  Mut.  Acc.  Assoc., 
59  Hun  (N.  Y.)  336.  In  the  case  first  above 
cited  the  court  says  :  "  Upon  reason  and  au- 
thority, the  beneficiary  certificate  should  be 
presumed  to  be  within  the  control  of  the 
member.  This  being  so,  nearly  all  the  cases 
hold  that  his  declarations  after  the  certificate 
is  issued  may  be  introduced  in  evidence 
against  the  beneficiary.  If  he  had  the  con- 
trol of  the  certificate  he  was  the  one  inter- 
ested therein,  and,  under  well-settled  rules, 
hisdeclarations  would  becompetent  testimony, 
and,  if  against  his  interest,  would  be  available 
to  affect  them.  This  rule  is  sufficiently  es- 
tablished by  section  325  of  Niblack  on  Mutual 
Benefit  Societies,  and  cases  therein  cited." 

See  also  Smith  v.  National  Ben.  Soc,  51 
Hun  (N.  Y.)  575;  Supreme  Lodge,  etc.,  v. 
Metcalf  (Ind.  App.  1896),  43  N.  E.  Rep.  893. 

3.  Res  Gestae. — Folerer,  J.,  in  Swift  v.  Mas- 
sachusetts Mut.  L.  Ins.  Co.,  63  N.  Y.  186, 
observes:  "The  taker  of  a  life  policy  from 
insurers,  when  he  asks  payment  after  the 
death,  is  liable  to  an  inquiry  into  the  previous 
life  and  condition  of  the  subject  insured,  at 
the  time  of  the  application  for  the  insurance, 
or  at  a  prior  time  not  remote  therefrom.  All 


facts  may  be  proven  which  tend  to  show  that" 
condition,  because  he  has  a  legal  relation  to 
them,  and  they  legitimately  affect  his  right 
to  the  contract  which  he  has  got.  As  he  pre- 
sents the  subject  of  insurance  to  the  insurers, 
as  one  who  for  him  may  make  answer  to  their 
material  inquiries,  and  as  one  who,  to  the  ex- 
tent of  his  knowledge,  will  make  answer 
thereto  truthfully,  he  has  a  legal  relation  to 
the  subject  of  insurance,  and  is  bound  bv  his 
answers  of  material  facts,  and  is  affected  by 
his  knowledge  and  his  answering  according 
thereto  or  variant  therefrom.  Hence  it  is 
that  any  prior  fact  or  act,  not  too  remote,  is 
proof  against  the  policy  holder  of  '  knowl- 
edge concealed  by  the  subject  of  the  insur- 
ance. Hence  it  is,  too,  that  any  statement 
which  is  part  of  the  res  gestee  of  such  prior 
fact  or  act,  tending  to  characterize  and  ex- 
plain it,  is  also  proof  thereof,  though  unsworn 
to.  Facts  occurring  after  the  insurance  has 
been  effected  may  be  evidence,  inasmuch  as 
all  facts  which  are  material  are  competent 
to  be  proven."  See  also  Kelsey  v.  Universal 
L.  Ins.  Co.,  35  Conn.  225,  1  Bigelow  Life  & 
Acc.  Ins.  Rep.  76.  See,  to  the  same  effect, 
Singleton  v.  St.  Louis  Mut.  Ins.  Co.,  66  Mo. 
63,  7  Ins.  L.  J.  576;  Edington  v.  Mutual  L. 
Ins.  Co.,  67  N.  Y.  185;  Terwilliger  v.  Royal 
Arcanum,  49  Hun  (N.  Y.)  305;  Dilleber  v. 
Home  L.  Ins.  Co.,  69  N.  Y.  256;  Valley  Mut. 
L.  Ins.  Co.  v.  Burke,  12  Ins.  L.  J.  337,  7  Va. 
L.  J.  173;  Aveson  v.  Kinnaird,  6  East  188,  4 
Bigelow  Life  &  Acc.  Ins.  Rep.  575. 

The  meaning  of  res  gestee  in  cases  of  this 
class  is  well  stated  by  the  Federal  Supreme 
Court  in  Travellers'  Ins.  Co.  v.  Mosley,  8 
Wall.  (U.  S.)  397,  as  follows  :  "  The  res  gestee 
are  the  statements  of  the  cause  made  by  the 
assured  almost  contemporaneously  with  its 
occurrence,  and  those  relating  to  the  conse- 
quences made  while  the  latter  subsisted  and 
were  in  progress.  Where  sickness  or  affec- 
tion is  the  subject  of  inquiry,  the  sickness  or 
affection  is  the  principal  fact.  The  res  gestee 
are  the  declarations  tending  to  show  the  real- 
ity of  its  existence  and  its  extent  and  char- 
acter. The  tendency  of  recent  adjudications 
is  to  extend  rather  than  to  narrow  the  scope 
of  (he  doctrine.  Rightly  guarded  in  its  prac- 
tical application,  there  is  no  principle  in  the 
law  of  evidence  more  safe  in  its  results." 
See  the  title  Res  Gestae. 

4.  Evidence  of  Intended  Suicide. — Smith  v. 
National  Ben.  Soc,  123  N.  Y.  85,  affirming  51 
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of  such  a  provision  death  from  this  cause  will  not  constitute  a  defense  as 
against  a  beneficiary.1 

Declarations  of  Purpose  Eemote  and  Conditional. — But  it  has  been  held  proper  to 
exclude  evidence  of  declarations  made  by  the  insured,  four  years  before  his 
death,  that  in  a  certain  contingency,  not  shown  to  have  occurred,  he  would  com- 
mit suicide.*  And  similar  declarations,  made  two  years  before  the  death  of  the 
insured  and  one  year  before  the  issuance  of  the  policy,  were  likewise  excluded.3 

The  Testimony  of  an  Attend^  Physician,  relative  to  statements  made  by  the  insured 
in  his  last  illness  that-  V  was  at  times  moved  by  a  suicidal  impulse,  was  held 
properly  received.4 

Declarations  in  Favor  of  Insured's  Representative. — But,  of  course,  declarations  by  the 
insured  in  favor  of  the  plaintiff  are  not  admissible,  and  hence  it  is  proper  to 
exclude  evidence  of  statements  by  the  insured,  made  several  months  before  his 
application,  that  he  meant  to  take  out  a  policy,  such  evidence  being  offered  to 
rebut  the  theory  of  the  defendant  that  the  insurance  was  effected  with  a  view 
to  suicide.6 

7.  Rights  of  Beneficiary  where  Accrual  of  Policy  is  Effected  by  His  Own  Act. — 

Upon  the  principle  that  no  man  may  profit  by  his  own  wrong,6  it  is  generally 
held  that  where  the  event  insured  against  is  made  to  happen  by  the  benefi- 
ciary's own  act  he  cannot  recover  the  proceeds  of  the  policy.17    As  was  said  by 


**un  (N.  Y.)  575.  The  evidence  related  to  al- 
•-•ged  applications  by  the  insured  to  thirty-six 
iffcrent  companies.  The  defendant  offered 
Btters  and  telegrams  in  promotion  of  a  plan 
0  procure  insurance  to  the  amount  of  two 
mndred  and  eighty-two  thousand  dollars,  and 
rtatements,  made  a  few  months  prior  to  his 
ieath,  that  he  must  have  money  and  would 
commit  suicide  if  he  could  not  raise  it,  and  also 
that  he  intended  to  take  out  large  insurance. 
The  court  said  :  "These  acts  and  declarations 
all  occurred  before  the  plaintiff  took  his  pol- 
icy as  collateral,  and  when  they  affected  no  one 
but  Tyler  himself.  They  tended  to  show  the 
origin  and  progress  of  the  fraudulent  intent, 
the  manner  of  its  growth,  and  the  motive  from 
which  it  sprung.  They  indicate  a  sane  and  de- 
liberate purpose  moving  steadily  to  its  result, 
and  constitute  a  part  of  the  history  of  the 
fraud.  They  were  contemporaneous  with  the 
fraud  in  its  formative  stages ;  they  accom- 
panied Tyler's  efforts  to  raise  money,  which 
failed,  and  to  procure  an  insurance  upon  his 
life  which  he  knew  he  could  not  continuously 
maintain.  They  show  the  motive  of  the  fraud 
and  mark  its  progress,  and  harmonize  so  com- 
pletely with  all  which  afterwards  occurred  as 
to  constitute,  with  that,  elements  of  the  single 
transaction  the  fraudulent  conduct  which 
raised  the  issue  presented  by  the  defense.  And 
so  I  think  the  proof  came  fairly  within  the 
rule  relating  to  the  res  gestm,  and  did  not 
transcend  its  limits.  Some  of  this  evidence 
was  resisted  upon  the  ground  that  death  by 
suicide  was  no  defense  under,  the  terms  of  the 
policy.  That  is  true ;  but  the  defense  was 
fraud,  and  suicide  the  ultimate  agency  by 
which  the  fraud  was  accomplished.  It  was 
necessary,  therefore,  to  prove  it,  and  in  such 
manner  as  to  indicate  that  it  was  not  an  insane 
or  sudden  impulse,  but  the  culmination  and 
effective  working  out  of  a  deliberately-con- 
ceived purpose  of  fraud." 

1.  See  supra,  this  section,  Suicide  of  the  In- 
sured. 


2.  Where  Purpose  Conditional  and  Remote. — 

Connecticut  Mut.  L.  Ins.  Co.  v.  McWhirter, 
73  Fed.  Rep.  444,  where  the  court  sajs  :  "  I  can 
see  no  error  in  rejecting  the  evidence  of.  Bern- 
hard.  It  was  sought  to  show  that  McWhir- 
ter, some  four  }  ears  before  his  death,  stud  to 
Bernhard  that,  if  he  ever  did  anything  which 
would  bring  disgrace  upon  him  or  his  family, 
he  would  kill  himself.  There  was  no  attempt 
to  show  that  McWhirter  had,  as  a  matter  of 
fact,  done  anything  that  had  brought  disgrace 
upon  himself  or  his  family.  It  is  true  he  had 
been  arrested  upon  a  charge  which  he  de- 
clared was  without  foundation.  This  does 
not  show  that  he  had  done  the  act  which 
would  induce  his  suicide  according  to  his  own 
declaration.  That  he  had  ever,  upon  any  con- 
ditions, thought  of  committing  suicide,  seems 
to  have  been  regarded  as  pertinent  in  the  case. 
I  do  not  conceive  this  to  be  correct.  Many  a 
man  has  talked  of  suicide  in  the  way  McWhir- 
ter did  upon  that  occasion,  without  any  inten- 
tion of  committing  the  deed.  Then  the  purpose 
expressed  was  so  conditioned  and  so  remote 
that  I  cannot  conceive  that  any  presump- 
tions were  raised  upon  the  point  at  issue. 
If  there  are  any  presumptions  to  be  raised 
by  such  a  declaration,  I  would  say  that  it 
would  be  that  McWhirter  was  a  man  so  sensi- 
tive as  to  his  honor  that  he  would  not  purpose 
the  committing  of  suicide  with  the  view  of 
defrauding  a  life-insurance  company." 

3.  Hale  v.  Life  Indemnity,  etc.,  Co.  (Minn. 
1896^,68  N.  W.  Rep.  182,  reviewing  the  au- 
thorities. 

National  L.  Ins.  Co.,  48  Vt. 


Keystone  Ins.  Co.,  21  Pa. 


4.  Hathaway  v 
335- 

5.  Hartman  v. 
St.  466. 

6.  For  a  collection  of  the  various  legal  max- 
ims in  which  this  principle  finds  expression, 
see  annotation  of  Shellenberger  v.  Ransom, 
30  Am.  L.  Reg.  N.  S.  275. 

7.  Policy  Forfeited  by  Beneficiary's  Wrong. — 
New  York  Mut.  L.  Ins.  Co.  W.Armstrong, 
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Lord  Campbell,  in  a  celebrated  English  case  : 1  "It  is  a  maxim  of  our  insurance 
law,  and  of  the  insurance  law  of  all  commercial  nations,  that  the  assured  cannot 
seek  indemnity  for  a  loss  produced  by  their  own  wrongful  act." 

Forfeiture  by  Murder. — Applying  this  doctrine  it  has  been  held  that  a  beneficiary 
who  murders  the  insured,  in  order  the  sooner  to  obtain  the  proceeds  of  the 
policy,  thereby  forfeits  his  rights  thereunder,2  and  the  same  conclusion  was 
reached  where  it  was  not  shown  that  the  motive  for  the  crime  was  the  collec- 
tion of  the  insurance  money.3 

Insanity. — The  rule  has  been  held  not  to  apply,  however,  where  the  benefi- 
ciary was  insane  when  he  committed  the  murder.4 

Recovery  by  Insured's  Representatives. — And  in  England  the  executors  of  the 
insured  were  allowed  to  recover  on  a  policy  for  the  benefit  of  his  wife,  not- 
withstanding his  death  had  been  caused  by  her  felonious  act.5 

Principle  Applied  to  Other  Kinds  of  Insurance. — The  general  principle  above  stated  - 


117  U.  S.591,  reversing 20 Blatchf.  (U.  S.)493; 
Schreiner  v.  High  Court,  etc.,  35  111.  App. 
576;  McConnel  v.  Delaware  Mut.  Safety  Ins. 
Co.,  18  III.228  (fire  policy)  ;  Names  v.  Dwell- 
ing-House Ins.  Co.  (Iowa  1895),  64  N.  W. 
Rep.  628;  Western  Horse,  etc.,  Ins.  Co.  v. 
O'Neill,  21  Neb.  548;  Prince  of  Wales,  etc., 
Assoc.  Co.  v.  Palmer,  25  Beav.  605',  Cleaver 
Mutual  Reserve  Fund  L.  Assoc.  (1892),  1 
B.  147.  See  also  Amicable  Ins.  Soc.  v.  Bol- 
land,4  Bligh  N.  S.  194,  2  Bigelow  Life  &  Acc. 
Ins.  Rep.  240;  Horn  v.  Anglo- Australian, 
etc.,  L.  Ins.  Co.,  7  Jur.  N.  S.  673,  2  Bigelow 
Life  &  Acc.  Ins.  Rep.  602;  Moore  v.  Woolsey, 
4  El.  &  Bl.  243,  82  E.  C.  L.  243,  3  Bigelow 
Life  &  Acc.  Ins.  Rep.  138;  Thompson  v.  Hop- 
per, 6  El.  &  Bl.  937,  88  E.  C.  L.  937 ;  Scott  v. 
Home  Ins.  Co.,  1  Dill.  (U.  S.)  105. 

A  Similar  Principle  has  been  applied  in  other 
than  insurance  cases  in  determining  the  rights 
of  those  who  would  normally  profit  by  the 
death  of  another,  and  have  contributed  to 
bring  about  the  death  sooner  than  it  other- 
wise would  have  occurred.  Thus,  in  Riggs  v. 
Palmer,  115  N.  Y.  506,  it  was  held  that  a  dev- 
isee who  murdered  his  testator  thereby  for- 
feited his  right  to  take  under  the  will ;  and  in 
Shellenberger  v.  Ransom,  31  Neb.  61,  it  was 
held  that  an  heir  who  murdered  his  intestate 
could  not  inherit.  The  decision  in  the  latter 
case,  however,  was  reversed  on  rehearing;  see 
Shellenberger  v.  Ransom,  41  Neb.  631.  And 
the  latter  rule  was  followed  in  In  re  Carpen- 
ter's Estate,  170  Pa.  St.  203. 

The  New  York  case  was  somewhat  modified 
by  Ellerson  v.  Westcott,  148  N.  Y.  149,  where 
it  is  held  that  the  devisee's  act  of  murder  does 
not  render  the  devise  void,  but  merely  author- 
izes equity  to  deprive  him  of  the  fruits  of  his 
iniquity. 

X.  Thompson  v.  Hopper,  6  El.  &  Bl.  937, 
88  E.  C.  L.  937. 

2.  Forfeiture  By  Murder. — New  York  Mut. 
L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591,  re- 
versing 20  Blatchf.  (U.  S.)  493;  Prince  of 
Wales,  etc.,  Assoc.  Co.  v.  Palmer,  25  Beav. 
605;  Reed  v.  Royal  Exch.  Assur.,  Pcake's 
Add.  Cas.  70.  In  the  case  first  cited  Mr.  Jus- 
tice Field,  speaking  for  the  Supreme  Court, 
said  :  "  But,  independently  of  any  proof  of  the 
motives  of  Hunter  in  obtaining  the  policy, 
and  even  ^assuming  that  they  were  just  and 


proper,  he  forfeited  all  rights  under  it  when, 
to  secure  its  immediate  payment,  he  murdered 
the  assured.  It  would  be  a  reproach  to  the 
jurisprudence  of  the  country,  if  one  could  re- 
cover insurance  money  payable  on  the  death 
of  a  party  whose  life  he  had  feloniously  taken. 
As  well  might  he  recover  insurance  money 
upon  a  building  that  he  had  wilfully  fired." 

3.  No  Mercenary  Motive  Necessary. — Schrei- 
ner v.  High  Court,  etc.,  35  111.  App.  576,  the 
court  saying:  "We  do  not  think,  however, 
that  it  is  necessary  to  show  that  the  purpose  of 
the  killing  was  in  order  to  get  the  money.  It 
is  enough  that  the  killing  w  as  the  intentional 
and  wrongful  act  of  the  beneficiary  named  in 
the  policy."  See  also  Cleaver  v.  Mutual  Re- 
serve Fund  L.  Assoc.  (1892),  1       B.  147. 

4.  No  Forfeiture  where  Beneficiary  Was  Insane. 
— Holdom  v.  Ancient  Order,  etc.,  159  111.  619, 
25  Ins.  L.  J.  44,  reversing 51  111.  App.  200.  The 
Supreme  Court  said  :  "The  line  between  leg- 
islation and  interpretation  is  clear,  and  for  the 
courts  to  declare  a  forfeiture  for  crime  where 
the  legislature  has  remained  silent  is  legisla- 
tion by  judicial  tribunals,  a  subject  with  which 
they  have  no  concern.  No  question  of  public 
policy  is  presented  by  this  record.  There  can 
be  no  public  policy  in  the  punishment  of  such 
persons.  This  discussion  brings  us  bacjc  to 
the  first  proposition  with  which  this  opinion 
commenced,  and  we  hold,  where  an  insane 
beneficiary  in  a  life  policy  kills  the  assured 
under  such  circumstances  as  would  cause  the 
killing  to  be  murder  if  the  beneficiary  were 
sane,  such  killing  does  not  cause  a  forfeiture 
of  the  policy,  nor  bar  his  right  of  recovery  for 
the  insurance  money." 

5.  Recovery  Allowed  by  Executors  of  Insured. 
— Cleaver  v.  Mutual  Reserve  Fund  L.  Assoc. 
(1892),  1  C^B.  147.  This  was  the  outgrowth  of 
the  celebrated  Maybrick  case,  Mrs.  Maybrick 
having  been  convicted  of  the  murder  of  her 
husband,  on  whose  life  the  policy  was  written. 
The  view  taken  by  the  court  was  that,  while 
Mrs.  Maybrick  would  not  have  been  allowed 
to  recover,  and  the  trust  created  in  her  favor 
under  the  English  Married  Women's  Prop- 
erty Act  being  forfeited  by  reason  of  her 
crime,  still  the  insurance  money  formed  part 
of  the-  estate  of  her  husband,  between  whose 
representatives  and  the  company  no  question 
of  public  policy  arose. 
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has  also  frequently  been  applied  in  construing  policies  other  than  those  of  life 
insurance.  Thus,  in  an  action  on  a  live  stock  policy,  where  the  preponderance 
of  the  evidence  disclosed  that  the  plaintiff  had  caused  the  death  of  the  mare 
which  was  the  subject  of  insurance,  a  recovery  was  denied.1  So  it  seems  to  be 
generally  assumed  that  an  insured  who  burns  the  buildings  covered  by  a  fire 
policy  forfeits  his  right  to  the  proceeds.2  But  here,  as  in  life  insurance,  the 
doctrine  is  qualified  to  the  extent  of  permitting  recovery  if  the  insured  was 
insane  at  the  time  of  the  actual  destruction.3  So  the  rule  of  forfeiture  does 
not  extend  to  arson  committed  by  the  insured's  agents.4  And  under  the 
union  mortgage  clause  in  fire  policies,  which  protects  the  mortgagee  against 
any  act  of  the  mortgagor,  the  former  may  recover  even  though  the  buildings 
were  burned  by  the  mortgagor  and  insured.5 

8.  Relative  Rights  of  Beneficiaries  and  Creditors — a.  At  Common  Law. — It 
has  already  been  shown  that  the  beneficiary  in  an  ordinary  policy  of  life  insur- 
ance acquires  a  vested  right  therein  at  its  issuance.6 

Not  Subject  to  Claims  of  Insured's  Creditors. — It  would  naturally  follow  from  this 
that  the  proceeds  of  such  a  policy  could  not  be  subjected  to  the  claims  of 
the  insured's  creditors.  And  such  is  the  general  rule  as  announced  by  the 
courts,  even  in  those  jurisdictions  where  no  statute  exists  prescribing  such 
a  rule.7  So  in  Louisiana  it  is  held  that  creditors  cannot  require  a  widow  to 
inventory  an  insurance  policy  on  her  late  husband's  life  as  a  part  of  his 
estate.8 

Fraud  on  Creditors. — In  Kentucky,  however,  prior  to  the  enactment  of  the 
statute  providing  for  the  exemption  of  a  wife's  policy,  it  was  held  that  an 
insolvent  debtor,  holding  a  policy  payable  to  his  representatives,  could  not 
procure  it  to  be  canceled,  and  have  another  policy  issued  in  favor  of  his  wife, 


1.  Live  Stock  Insurance. — Western  Horse, 
etc.,  Ins.  Co.  v.  O'Niell,  21  Neb.  548. 

2.  Forfeiture  by  Arson. — Names  v.  Dwelling- 
House  Ins.  Co.  (Iowa  1895),  64  N.  W.  Rep. 
628;  McConnel  v.  Delaware  Mut.  Safety  Ins. 
Co.,  18  111.  228;  New  York  Mut.  L.  Ins.  Co. 
v.  Armstrong,  117  U.  S.  591;  Thompson 
v.  Hopper,  6  El.  &  Bl.  937,  88  E.  C.  L.  937; 
Moore  v.  Woolsey,  4  El.  &  Bl.  243,  82  E.  C. 
L.  243,  3  Bigelow  Life  &  Acc.  Ins.  Rep.  138. 
Most,  if  not  all,  of  the  foregoing  are  hardly 
more  than  dicta.  Indeed,  this  commonly 
accepted  doctrine  appears  to  rest  rather  upon 
the  general  view  of  what  ought  to  be  the  law 
than  upon  exact  precedent. 

3.  Arson  while  Insane  Excepted. — Karow  v. 
Continental  Ins.  Co.,  57'  Wis.  56,  46  Am. 
Rep.  17,  an  opinion  which  reviews  the  author- 
ities exhaustively. 

4.  Arson  by  Agents  Not  Included. — Feibelman 
v.  Manchester  F.  Assur.  Co.  (Ala.  1896),  19 
So.  Rep.  540;  Henderson  v.  Western  Marine, 
etc.,  Ins.  Co.,  10  Rob.  (La.)  164,  43  Am.  Dec. 
176;  Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11 
Fed.  Rep." 485;  Plinsky  v.  Germania  F.  &  M. 
Ins.  Co.,  32  Fed.  Rep.  47;  Midland  Ins.  Co. 
v.  Smith,  6  B.  Div.  561.  In  the  case  last 
cited  it  is  observed  :  "  I  have  no  hesitation  in 
saying  that  it  appears  to  me  to  be,  upon  prin- 
ciple, perfectly  clear  and  free  from  doubt  that 
such  a  loss  would  be  covered  by  an  ordinary 
policy  against  loss  caused  by  fire.  Under  such 
a  policy  the  company  would  be  liable  for  every 
loss  caused  by  fire,  unless  the  fire  itself  were 
caused  and  procured  by  the  wilful  act  of  the 
assured  himself,  or  some  one  acting  with  his 
privity  and  consent.    In  order  to  escape  from 


responsibility  for  such  a  loss  as  the  present, 
the  company  ought  to  introduce  into  their 
policy  an  express  exception." 

5.  Mortgagee  Protected  by  Union  Mortgage 
Clause. — Hartford  F.  Ins.  Co.  v.  Williams,  63 
Fed.  Rep.  926,  the  court,  per  Thayer,  J., 
saying  :  "We  think  that,  in  view  of  the  mort- 
gage clause  which  creates  practically  an  in- 
dependent contract  between  the  mortgagee 
and  the  insurance  company,  the  mortgagee  is 
also  protected  against  a  wilful  act  of  that 
character  committed  by  the  mortgagor,  for 
which  the  mortgagee  was  in  nowise  responsi- 
ble." 

6.  See  supra,  this  title,  Nature  of  Benefi- 
ciary* s  Interest. 

7.  Beneficiary's  Vested  Right  Not  Subject  to 
Claims  of  Insured's  Creditors — England . — Ash- 
by  v.  Costin,  21       B.  Div.  401. 

Quebec. — Exp.  Spiers,  9  L.  C.  Rep.  450; 
Brossard  v.  Massouin,  4  Ins.  L.  J.  395. 

United  States. — Central  Bank  v.  Hume,  128 
U.  S.  195. 

Colorado. — See  Goodrich  -•.  Treat,  3  Colo. 

408. 

District  of  Columbia. — Central  Nat.  Bank 
v.  Hume,  3  Mackey  (D.  C.)  360,  affirmed  128 
U.  S.  195. 

Louisiana. — Hearing's  Succession,  26  La. 
Ann.  326;  Clark's  Succession,  27  La.  Ann. 
269;  Bofenschen's  Succession,  29  La.  Ann. 
711. 

Texas. — Mullins  V.  Thompson,  51  Tex.  7. 

8.  Hearing's  Succession,  26  La.  Ann.  326. 
See  also  Pace  v.  Pace,  19  Fla.  438,  holding 
that  the  policy  did  not  pass  to  the  assignee  in 
bankruptcy. 
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as  such  a  proceeding  would  be  in  fraud  of  creditors.1  So,  the  assignment  of  a 
policy  to  the  sons  of  the  assignor,  in  trust  for  their  mother,  without  considera- 
tion and  shortly  before  the  bankruptcy  of  the  assignor,  was  held  invalid  as  to 
creditors  and  insufficient  to  deprive  the  assignee  in  bankruptcy  of  the  proceeds.* 

Endowment  Policies. — In  Nebraska  the  court,  while  recognizing  the  general  rule 
above  stated,  held  it  inapplicable  to  an  endowment  policy  which  it  declared  to 
be  rather  in  the  nature  of  a  loan  than  of  ordinary  insurance.3  In  California, 
however,  an  endowment  policy  was  held  to  be  within  the  terms  of  the  statute 
exempting  a  wife's  policy,4  and  in  Iowa  the  statute  expressly  mentions 
endowment  policies.5  It  was  held  in  Massachusetts  that  an  endowment  policy 
passed  to  the  insured's  assignee  in  bankruptcy.6 

Florida  statute. — But  in  Florida,  under  the  statute,  a  contrary  rule  was  applied 
to  an  ordinary  life  policy.'7 

b.  UNDER  THE  STATUTES — What  Persons  Included. — While  the  rights  of  a  - 
beneficiary  as  against  the  insured's  creditors  would  thus  appear  to  be  reasonably 
well  protected  under  the  common-law  rule,  there  are,  nevertheless, -in  many 
jurisdictions  statutes  in  force  which  reaffirm  this  rule,  and  make  it  expressly 
applicable  to  certain  beneficiaries,  usually  the  insured's  wife  and  children,  to 
whom  it  is  provided  the  insurance  money  shall  inure  free  from  the  claims  of 
creditors.8    The  Mississippi  statute  is  broader  than  most  of  the  others,  and 


1.  Former  Kentucky  Rule. — Stokes  v.  Coffey, 
8  Bush  (Ky.)  533,  where  the  court, per  Lind- 
say, J.,  says:  "  In  the  case  under  considera- 
tion it  is  made  to  appear  that  the  intestate  in- 
.ended  to  make  a  most  unreasonable  provision 
or  his  wife,  and  to  wholly  disregard  the  claims 
)f  his  creditors.  He  was  fully  apprised  of 
■iis  inability  to  pay  his  debts  when  he  under- 
took to  secure  to  her,  by  the  expenditure  of 
his  own  means,  an  estate  certainly  of  fifteen 
thousand  and  very  probably  of  twenty-five 
thousand  dollars.  In  so  doing  he  not  only 
converted  to  her  benefit,  in  the  payment  of 
the  first  premiums  on  the  policies  of  insurance, 
money  that  in  good  conscience  should  have 
been  paid  to  his  creditors,  but  undertook  that 
he  would,  during  the  remainder  of  his  life,  an- 
nually set  apart  out  of  his  earnings,  for  her 
benefit,  a  similar  amount.    The  circumstances 

-  connected  with  these  transactions  leave  no 
doubt  upon  our  minds  that  the  insolvent  hus- 
band had  determined  to  provide  for  his  wife 
and  brother,  and  wholly  to  disregard  the 
claims  of  his  creditors.  Under  such  circum- 
stances a  voluntary  post-nuptial  settlement 
cannot  be  upheld.  We  would  not  be  under- 
stood as  intimating  that  an  insolvent  debtor 
may  not  insure  his  life  for  the  benefit  of  his 
wife  when  she  has  no  considerable  estate  of 
her  own.  But  the  amount  of  the  policy 
ought  to  be  no  more  than  will  be  sufficient  to 
enable  her,  in  the  event  of  his  death,  by  the 
exercise  of  proper  prudence  and  economy, 
to  support  herself  and  family,  and  to  afford 
to  their  children  the  opportunity  of  securing 
reasonable  educations." 

For  the  Kentucky  rule,  since  the  enactment 
of  statute,  see  cases  of  that  state  cited  in  the 
succeeding  subdivision. 

2.  Barnes  «.  Vetterlein,  16  Fed.  Rep.  218, 
citing  Sedgwick  v.  Place,  12  Blatchf.  (U.  S.j 
163;  Piatt  v.  Mead,  9  Fed.  Rep.  91. 

3.  Talcottr.  Field,  34  Neb.  611. 

4.  Briggs  v.  McCullough,  36  Cal.  542. 


5.  Iowa  Code,  §  1 182,  construed  in  Smedley 
v.  Felt,  43  Iowa  607. 

6.  Brigham  v.  Home  L.  Ins.  Co.,  131  Mass. 
3J9- 

7.  Pace  v.  Pace,  19  Fla.  438. 

8.  Statutes  Protecting  Rights  of  Beneficiaries 

— England. — Statute  construed  in  Holt  v. 
Everall,  2  Ch.  Div.  266;  Newman  v.  Belsten, 
76  L.  T.  228. 

Ontario. — Statute  construed  in  Wicksteed 
v.  Monro,  13  Ont.  App.  486. 

Alabama. — Statute  construed  in  Tompkins 
v.  Levy,  87  Ala.  263;  Fearn  v.  Ward,  80 
Ala.  555,  65  Ala.  33;  Felrath  v.  Schonfield,  76 
Ala.  199;  Stone  v.  Knickerbocker  L.  Ins.  Co., 
52  Ala.  589. 

California. — Statute  construed  in  Briggs 
v.  McCullough,  36  Cal.  542. 

Connecticut. — Statute  construed  in  Connec- 
ticut Mut.  L.  Ins.  Co.  v.  Burroughs,  34  Conn. 
3°5- 

Florida. — Statute  construed  in  Eppinger  v. 
Canepa,  20  Fla.  262  ;  Pace  v.  Pace,  19  Fla.  438. 

Illinois. — Statute  construed  in  Cole  v.  Mar- 
pie,  98  111.  58. 

lo-.va. — Statute  construed  in  Smedley  v. 
Felt,  43  Iowa  607. 

Kentucky. — Statute  construed  in  Wirgman 
v.  Miller  "(Ky.  1896),  33  S.  W.  Rep.  937; 
Sehillinger  v.  Boes,  8n  Ky.  357;  Thompson  t'. 
Cundiff,  11  Bush  (Ky.)  567. 

Maine. — Statute  construed  in  Hathaway 
v.  Sherman,  61  Me.  466. 

Maryland. — Statute  construed  in  Elliott 
v.  Bryan,  64  Md.  368;  Earnshaw  v.  Stewart, 
64  Md.  513. 

Massachusetts. — Statute  construed  in  Troy 
v.  Sargent,  132  Mass.  408;  Norris  v.  Mas- 
sachusetts Mut.  L.  Ins.  Co.,  131  Mass.  294; 
Swan  v.  Snow,  11  Allen  (Mass.)  224. 

Michigan.  —  Statute  construed  in  Ionia 
County  Sav.  Bank  v.  McLean,  84  Mich.  625. 

Mississippi. — Statute  construed  in  Yale  v. 
McLaurin,  66  Miss.  461. 
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provides  an  exemption  for  all  beneficiaries.1 

Liberal  Construction. — It  has  been  said  that  these  statutes,  being  in  the  nature 
of  exemption  laws,  must  receive  a  liberal  construction.2 

in  Ohio,  under  such  a  statute,  the  rights  of  a  wife  in  a  policy  are  substantially 
•  those  of  a  feme  sole? 

Applicable  to  Mutual  insurance. — The  statutes  have  been  held  applicable  to 
mutual  benefit  certificates  as  well  as  to  ordinary  life  policies;4  but  this  rule 
does  not  obtain  in  MassacJiusetts? 

Insured  Himself  the  Beneficiary. — The  statute  has  been  held  inapplicable  to  a 
policy  in  which  the  insured  himself  was  the  beneficiary.6 

Where  Beneficiary  Paid  the  Premiums. — And  also  to  a  case  where  the  beneficiary 
himself  paid  the  premiums.7 

Fraudulent  Assignment. — So  the  assignment  by  an  insolvent  debtor  to  his 
daughters,  of  a  policy  payable  to  himself  and  his  assigns,  was  held  not  to  be 
protected  by  the  statute.8 

Statute  does  Not  Enlarge  Eights  under  the  Contract. — -Moreover,  the  statute  does  not 
enlarge  the  rights  of  the  beneficiary  beyond  those  secured  to  him  by  the  con- 
tract itself ; 9  and  therefore,  if  the  policy  is  payable  to  the  wife  alone,  the  children 
have  no  interest  therein.10 

Subject  to  Claims  of  Beneficiary's  Creditors. — Neither  the  common  law  nor  the 
statutory  rule  operates  to  exempt  the  insurance  money  from  the  creditors  of 
the  beneficiary  ;  it  is  only  the  creditors  of  the  insured  who  are  forbidden  to 
satisfy  their  claims  out  of  the  proceeds  of  the  policy.11 


Missouri. — Statute  construed  in  Pullis  v. 
Robison,  73  Mo.  201 ;  Charter  Oak  L.  Ins. 
Co.  v.  Brant,  47  Mo.  419. 

Ne-w  Hampshire. — Public  Statutes  (1891), 
c.  171,  §  1. 

Neiv  York. — Act  of  1840  construed  in  Eadie 
v.  Slimmon,  26  N.  Y.  9;  Barry  v.  Equitable 
L.  Assur.  Soc,  59  N.  Y.  587;  Wilson  v.  Law- 
rence, 13  Hun  (N.  Y.)  238,  affirmed  76  N.  Y. 
585;  De  Jonge  v.  Goldsmith,  46  N.  Y.  Super. 
Ct.  131;  Brick  v.  Campbell,  122  N.  Y.337; 
Barry  v.  Brune,  71  N.  Y.  261 ;  Act  of  1879 
construed  in  Brick  v.  Campbell,  122  N.  Y. 
337  ;  Anderson  v.  Goldsmidt,  103  N.  Y.  617  ; 
Connecticut  Mut.  L.  Ins.  Co.*.  Van  Campen 
(Supreme  Ct.),  11  N.  Y.  Supp.  103. 

North  Carolina. — Const.,  art.  10,  §  7,  con- 
strued in  Burwell  v.  Snow,  107  N.  Car.  82; 
Burton  v.  Farinholt,  86  N.  Car.  260. 

Ohio. — Statute  construed  in  Fraternal  Mut. 
L.  Ins.  Co.  v.  Applegate,  7  Ohio  St.  293. 

Pennsylvania. — Statute  construed  in  Mc- 
Neil v.  Golden  Cross,  131  Pa.  St.  339;  Mc- 
Cutcheon's  Appeal,  99  Pa.  St.  133. 

Rhode  Island. — Statute  construed  in  yEtna 
L.  Ins.  Co.  v.  Mason,  14  R.  I.  583. 

Tennessee. — Statute  construed  in  Harvey  v. 
Harrison,  89  Tenn.  470;  Rison  v.  Wilkerson, 
3  Sneed  (Tenn.)  568. 

1.  Miss.  Code,  1880,  §  1261,  construed  in 
Yale  v.  McLaurin,  66  Miss.  461. 

2.  Fearn  v.  Ward,  65  Ala.  33;  Cole  v.  Mar- 
pie,  98  111.  58. 

3.  Fraternal  Mut.  L.  Ins.  Co.  v.  Applegate, 
=r  Ohio  St.  293. 

4.  Schillinger  v.  Boes,  85  Ky.  366;  Smith 
■v.  Bullard,  61  N.  H.  381 ;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Van  Campen  (Supreme  Ct.), 
11  N.  Y.  Supp.  103.  But  see  Durian  v. 
Central  Verein.  7  Daly  (N.  Y.)  168. 


5.  Haskins  v.  Kendall,  158  Mass.  224. 

6.  Tompkins  v.  Levy,  87  Ala.  263.  See 
also  Fearn  v.  Ward,  80  Ala.  555. 

7.  Premiums  Paid  by  Beneficiary. — Yale  v. 

McLaurin,  66  Miss.  461.  The  statute  in  this 
case  provided  for  an  exemption  of  the  insur- 
ance money  "  from  all  liability  for  the  debts 
of  the  person  paying  the  premiums  thereon." 
Commenting  on  this,  the  court,  per  Cooper, 
J.,  said :  "  The  manifest  purpose  and  end 
of  the  statute  is  to  secure  to  the  beneficiary 
of  a  life  policy  the  proceeds  thereof,  freed 
from  liability  for  the  debts  of  another  by 
whom  the  premiums  have  been  paid.  There 
is  nothing  indicating  that  the  proceeds  of 
such  policy  in  the  hands  of  the  benetieiarv 
shall  be  held  or  enjoyed  by  him  in  any  other 
manner  than  other  property  may  be  held,  or 
freed  from  any  liability  to  which  other  prop- 
erty may  be  subjected.  The  exemption  is 
not  to  the  beneficiary  as  against  his  creditors 
because  he  has  paid  the  premiums.  The  stat- 
ute forbids  the  proceeds,  which  are  his  by  the 
contract  of  insurance,  from  being  subjected 
to  the  debts  of  him  who  has  paid  the  consid- 
eration on  which  the  contract  of  insurance 
rests,  because  of  such  payments  having  been 
made.  When  the  beneficiary  has  paid  the 
premiums,  and  the  proceeds  of  the  insurance 
are  sought  to  be  subjected  to  his  debts,  the 
statute  has  no  application." 

8.  Ionia  County  Saw  Bank  v.  McLean,  84 
Mich.  625. 

9.  Wirgman  v.  Miller  (Ky.  1896),  33  S.  W. 

Rep.  937. 

10.  Troy  v.  Sargent,  132  Mass.  40S ;  Norris 
v.  Massachusetts  Mut.  L.  Ins.  Co.,  131  Mass. 
294;  Wirgman  v.  Miller  (Ky.  1896),  33  S.  W. 
Rep.  937.' 

11.  Norris  v.  Massachusetts  Mut.  L.  Ins. 
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Limitation  upon  Amount  of  Policy. — Many  of  the  statutes  place  a  limit  on  the 
amount  for  which  an  exempt  policy  may  be  issued  ; 1  but,  in  the  absence  of 
such  a  limitation,  the  policy  may  be  in  any  amount  for  which  the  insured 
chooses  to  pay  premiums,  and  will  still  be  exempt.2 

VI.  Beneficiaries  by  Assignment — 1.  Who  may  Become  Assignees — a.  Pre- 
vailing Rule. — By  what  may  be  fairly  termed  the  prevailing  rule,  because 
it  obtains  in  the  greater  number  of  jurisdictions  wherein  the  question  has 
been  decided,  no  such  restrictions  are  imposed  in  reference  to  beneficiaries 
who  become  such  by  assignment,  as  in  the  case  of  those  originally  designated 
as  beneficiaries  at  the  issuance  of  the  policy.  In  other  words,  an  assignee  of  a 
life  policy  under  this  rule  is  not  required  to  have  an  insurable  interest.3 


Co.,  131  Mass.  294.;  Troy  7-.  Sargent,  132 
Mass.  408;  Crosby  v.  Stephan,  32  Hun  (N. 
Y.)  478;  Leonardo.  Clinton,  26  Hun  (N.  Y.) 
288;  Smedley  v.  Felt,  43  Iowa  607. 

1.  See  statutes  construed  in  cases  cited 
supra,  note  8,  p.  1023. 

2.  Harvey  v.  Harrison,  89  Tenn.  470,  where 
the  amount  of  insurance  was  fifty-eight  thou- 
sand dollars. 

3.  Prevailing  Rule — Assignee  need  Not  Have 
Insurable  Interest — England. — Ashley  v.  Ash- 
ley, 3  Sim.  149,  where  an  action  on  a  policy 
was  brought  by  an  assignee  who  had  not,  so  far 
as  appeared,  an  appreciable  interest  in  the  life 
of  the  assignor.  The  vice-chancellor  held  that 
there  was  nothing  in  the  statute  of  14  Geo.  III. 
to  prevent  recovery,  and  added  :  "  It  appears  to 
me  that  a  purchaser  for  valuable  consideration 
is  entitled  to  stand  in  the  place  of  the  original 
assignor  so  as  to  bring  an  action  in  his  name 
for  the  sum  insured." 

Canada. — Vezina  v.  New  York  L.  Ins.  Co., 
6  Can.  Sup.  Ct.  30,  reversing  the  decision  of 
the  court  of  Queen's  Bench  of  Lower  Canada, 
reported  in  3  Leg.  News  (Montreal)  322.  In 
the  Supreme  Court,  Henry,  J.,  observed: 
"The  party  had  a  right  to  insure  his  life,  and 
we  have  no  right  to  inquire  what  his  object 
was,  whether  it  was  to  sell  the  policy  or  make 
a  present  of  it  if  he  chose." 

Nova  Scotia. — North  American  L.  Assur. 
Co.  v.  Craigen,  18  Nova  Scotia  440. 

California. — See  Curtiss  v.  yEtna  L.  Ins. 
Co.,  90  Cal.  255. 

Connecticut. — Fitzpatrick  v.  Hartford  L., 
etc.,  Ins.  Co.,  56  Conn.  116,  where  the  court 
says  :  "  We  think  the  weight  of  argument"  is 
in  favor  of  permitting  the  owner  of  a  contract 
of  life  insurance  which  has  the  sanction  of  the 
law  to  sell  it  upon  the  most  advantageous 
terms,  having  the  world  for  a  market,  pro- 
vided it  is  an  honest  exchange  of  property, 
and  not  a  mere  cover  for  a  wagering  transac- 
tion. In  countless  instances  and  under  manv 
forms  the  law  has  sanctioned  contracts  which 
of  necessity  must  have  resulted  in  pecuniary 
profit  to  one  person  if  another  had  soon  died. 
The  danger  to  human  life  from  this  source  has 
not  yet  become  sufficientlv  appreciable  to  pro- 
voke the  condemnation  of  these.  There  is  no 
good  reason  why  the  law  should  condemn  an 
entire  class  of  contracts,  great  in  number,  no 
more  dangerous  to  life  and  of  equal  capacity 
for  good.  The  rule  of  law  governing  all 
other  contracts  would  seem  to  be  the  proper 
one  for  these  :  to  uphold  those  which  are  hon- 


est and  beneficial,  and  annul  all  which  are 
proven  to  be  covers  for  fraud."  See  also  Lem- 
on -•.  Phoenix  Mut.  L.  Ins.  Co.,  38  Conn.  294. 

Illinois. — Martin  v.  Stubbings,  126  111.  387; 
Bloomington  Mut.  Ben.  Assoc.  v.  Blue,  120 
111.  121 

Indiana. — Nye  v.  Grand  Lodge,  etc.,  9  Ind. 
App.  131,  where,  in  a  well-considered  opin- 
ion, the  court  distinguishes  Franklin  L.  Ins. 
Co.  v.  Hazzard,  41  Ind.  116,  and  upon  a 
full  review  of  the  authorities  in  its  own  state 
and  elsewhere,  declares  :  "The  doctrine  that 
a  life  policy  valid  at  its  inception  may  be  as- 
signed to  one  not  having  an  interest  in  the 
life  of  the  insured,  when  not  used  as  a  cloak 
for  a  wager,  is  sustained  by  abundant  author- 
ity." See  also  Milner  v.  Bowman,  119  Ind. 
448;  Burton  v.  Connecticut  Mut.  L.  Ins.  Co. 
119  Ind.  207;  Hutson  v.  Merrifield,  51  Ind. 
24;  Franklin  L.  Ins.  Co.  v.  Sefton,  53  Ind. 
380.  The  case  first  cited  may  be  regarded  as 
settling  the  law  in  Indiana,  and  overruling 
Kessler  v.  Kuhns,  1  Ind.  App.  511,  where  a 
contrary  doctrine  was  announced. 

Louisiana. —  Hearing's  Succession,  26  La. 
Ann.  326,  where  the  court,  per  Morgan,  J., 
observes:  "A  man  may  take  out  a  policy  of 
insurance  on  his  life  in  the  name  of  any  one, 
or,  having  taken  it  out  in  his  own  name,  he 
may,  with  the  consent  of  the  assurers,  trans- 
fer it  to  whom  he  pleases.  A  policy  of  insur- 
ance is  not  a  piece  of  property ;  it  is  the  evi- 
dence of  a  contract,  the  contract  being  that  a 
certain  sum  of  money  will  be  paid,  upon  the 
happening  of  a  certain  event,  to  a  particular 
person  named  in  the  policy,  or  who  may  be 
the  legal  holder  thereof."  See,  to  the  same 
effect,  Stuart  v.  Sutcliffe,  46  La.  Ann.  247 ; 
Richardson's  Succession,  14  La.  Ann.  1,  where 
the  assignment  was  made  the  same  day  the 
policy  was  issued. 

In  the  recent  case  of  Hays  v.  Lapeyre,  48 
La.  Ann.  749,  there  are  what  appear  to  be 
dicta  to  the  contrary,  although  the  earlier 
cases  above  cited  are  neither  distinguished 
nor  overruled. 

Maryland. — Souder  7'.  Home  Friendly  Soc, 
72  Md.  511;  Rittler  v.  Smith,  70  Md.  261; 
Whitridge  7'.  Barry,  42  Md.  140;  New  York 
L.  Ins.  Co.  v.  Flack,  3  Md.  341. 

In  Rittler  v.  Smith,  70  Md.  261,  the  court 
offers  the  following  strong  defense  to  the. 
doctrine  :  "  In  support  of  the  view  taken  by 
the  appellee's  counsel,  cases  have  been  cited 
in  which  it  has  been  held  that  the  assignee  of 
a  life  policy,  who  has  no  insurable  interest  in 
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Federal  Courts— Mutual  Benefit  Certificates. — Even  in  the  federal  courts,  where  a 
contrary  doctrine  generally  obtains,  it  has  been  decided  that  the  holder  of 


the  life,  stands  in  the  same  position  as  if  he 
had  originally  taken  out  the  policy  for  his  own 
benefit.  In  other  words,  the  contention  is 
that  the  assured  himself  can  make  no  valid 
absolute  assignment  of  his  policy  to  one  who 
has  no  insurable  interest  in  his  life.  But  our 
own  decisions  are  opposed  to  this.  It  is  settled 
law  in  this  state  that  a  life-insurance  policy  is 
but  a  chose  in  action  for  the  payment  of 
money,  and  may  be  assigned  as  such  under 
our  Act  of  1829,  c.  51.  New  York  L.  Ins. 
Co.  v.  Flack,  3  Md.  341 ;  Whitridge  v.  Barry, 
42  Md.  150.  It  is  quite  a  common  thing  for  the 
bond  or  promissory  note  of  a  private  individ- 
ual to  be  sold  through  a  broker,  to  a  bona  fide 
purchaser,  for  less  than  its  face  value;  and 
when  the  latter  takes  an  assignment  of  it, 
without  recourse,  he  becomes  its  absolute 
owner,  and  is  not  bound  to  refund  to  the  vend- 
or anything  he  may  recover  upon  it  over  and 
above  what  he  paid  for  it.  So  a  life  policy, 
being  a  similar  chose  in  action,  may  be  dis- 
posed of  and  assigned  in  the  same  way,  pro- 
vided the  assent  of  the  insurer  is  obtained 
where  it  is  so  stipulated  in  the  instrument.  In 
such  case  the  assignee  must  of  course  keep 
the  policy  alive  by  the  due  payment  of  pre- 
miums if  he  wishes  to  realize  anything  from  it. 
Such  an  assignment  is  valid  in  this  state  if  it 
be  a  bona  fide  business  transaction,  and  not  a 
mere  device  to  cover  a  gaming  contract." 

Massachusetts.  —  Mutual  L.  Ins.  Co.  v. 
Allen,  138  Mass.  24,  overruling  Stevens  v. 
Warren,  101  Mass.  564,  and  declaring  the 
rule  that  "  a  policy  of  life  insurance  is  assets 
which  pass  to  an  assignee  in  bankruptcy,  and 
can  be  reached  by  creditors.  Is  it  necessary, 
when  sold  by  the  assignee  or  creditor,  that 
the  purchaser  should  have  an  interest  in  the 
life  insured?  *  *  *  We  think  that  the  second 
ruling  was  correct,  and  that  the  fact  that  the 
assignee  had  no  insurable  interest  in  the  life 
does  not  avoid  the  assignment." 

Mississippi . — Murphy  v.  Red,  64  Miss.  614, 
where  the  court  says:  "And  it  must  be  ad- 
mitted that  there  are  decisions  and  dicta  to 
the  effect  that  it  is  unlawful  for  the  holder  of 
a  life-insurance  policy  on  his  own  life  to  sell 
or  assign  the  same,  under  any  circumstances, 
to  one  who  has  no  insurable  interest  in  the 
life  insured.  *  *  *  The  weight  of  reason  and 
authority,  we  think,  is  against  this  view. 
There  is  an  obvious  difference  between  the 
two  transactions.  It  is  contrary  to  public 
policy  for  a  person  to  insure  a  life  in  which 
he  has  no  insurable  interest,  and  to  derive 
benefit  or  advantage  therefrom.  This  is  con- 
demned as  gaming  or  wagering  on  the  chances 
of  human  life,  and  as  such  is  prohibited  by 
law.  But  it  is  lawful  for  one  to  insure  his 
own  life,  and,  after  he  has  done  so,  the  policy 
becomes  his  own  if  payable  as  in  this  case, 
and  there  is  no  good  reason  why  he  may  not 
sell  or  dispose  of  it  as  he  may  of  any  other 
chose  in  action  if  the  policy  was  valid  in  its 
inception.  *  *  *  A  man  may  have  the  best 
of  reasons  for  wishing  to  dispose  of  the  policy 
on  his  life.    The  exigencies  of  business  or 
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absolute  necessity  may  require  him  to  do  so. 
He  may  have  paid  large  sums  in  premiums 
and  afterward  become  unable  to  pay  more,  and 
if  he  is  not  allowed  to  sell  or  assign  on  the  best 
terms  he  can  make,  the  policy  may  be  lapsed 
and  lost.  To  impair  the  value  and  utility  of 
his  policy,  or  require  him  to  lose  it  on  the 
ground  that,  if  he  were  to  sell  or  assign  it,  the 
assignee  or  purchaser  would  have  a  motive  to 
kill  him,  or  that  any  sale  or  assignment  he 
might  be  able  to  effect  with  one  who  had  no 
insurable  interest  in  his  life  would  be  tainted 
with  the  vice  of  gambling,  is,  as  matter  of 
law,  extremely  fanciful  and  unsatisfactory." 

Missouri. — McFarland  v.  Creath,  35  Mo. 
App.  112.  See  1  Biddle  on  Insurance,  \  311, 
where  the  author  states  that  the  Supreme 
Court  of  Missouri  has  decided  likewise,  but 
does  not  give  his  authority. 

New  Hampshire. — Brown  v.  Mansur,  64 
N.  H.  39. 

New  Jersey. — Trenton  Mut.  L.,  etc.,  Ins. 
Co.  -'.  Johnson,  24  N.  J.  L.  576;  Vivar  v. 
Knights  of  Pythias,  52  N.  J.  L.  455.  These 
cases  held  that  no  insurable  interest  is  neces- 
sary in  the  case  of  an  original  beneficiary; 
a  fortiori  their  doctrine  sustains  the  proposi- 
tion of  the  text. 

New  1  ~ork.— Olmsted  v.  Keyes,  85  N.  Y. 
593,  where  the  rule  is  thus  stated:  "A  life  in- 
surance is  not,  like  fire  insurance,  a  contract 
of  indemnity,  but  a  mere  contract  to  pay  a 
certain  sum  of  money  on  the  death  of  a  per- 
son in  consideration  of  the  due  payment  of 
a  certain  annuity  for  his  life.  Dalby  v.- 
India,  etc.,  L.  Assur.  Co.,  28  Eng.  L.  &  Eq. 
312;  Rawls  v.  American  L.  Ins.  Co.,  36  Barb. 
(N.  Y.)  357,  27  N.  Y.  282;  Phoenix  Mut.  L. 
Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S. )  616.  Like 
every  other  contract  to  pay  money,  such  a 
policy  is  a  chose  in  action  with  all  the  ordinary 
incidents  of  every  other  chose  in  action.  It 
is  abundantly  settled  in  this  state  that  one 
who  takes  an  'insurance  upon  his  own  life  may 
make  the  policy  payable  to  any  person  whom 
he  may  name  in  the  policy,  and  that  such  per- 
son need  have  no  interest  in  the  life  insured, 
and  that  if  the  policy  be  valid  in  its  inception, 
the  party  taking  it  may  assign  it  to  any  per- 
son as  he  could  assign  any  other  chose  in  ac- 
tion, and  that  the  policy  will  continue  valid 
in  the  hands  of  the  assignee,  although  he  has 
no  interest  whatever  in  the  life  insured.  *  *  * 
The  rule,  as  gathered  from  these  authorities,  is 
that  where  one  takes  out  a  policy  upon  his 
own  life  as  an  honest  and  bona  fide  transac- 
tion, and  the  amount  insured  is  made  payable 
to  a  person  having  no  interest  in  the  life,  or 
where  such  a  policy  is  assigned  to  one  having 
no  interest  in  the  life,  the  beneficiary  in 
the  one  case  and  the  assignee  in  the  other 
may  hold  and  enforce  the  policy  if  it  was 
valid  in  its  inception,  and  the  policy  was 
not  procured  or  the  assignment  made  as  a 
contrivance  to  circumvent  the  law  against 
betting,  gaming,  and  wagering  policies.  It 
follows,  therefore,  that  one  ma}',  with  the 
consent  of  the  insurer,  deal  with  a  valid  life 
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a  mutual  benefit  certificate  may  trans 
est  in  the  member's  life.1 

policy  as  he  could  with  any  other  chose  in 
action,  selling  it,  assigning  it,  disposing  of  it, 
and  bequeathing  it  by  will,  and  it  has  been 
well  said  that  if  he  could  not  do  this,  life  poli- 
cies would  be  deprived  of  a  large  share  of 
their  utility  and  value."  See,  to  the  same  ef- 
fect, Valton  v.  National  Fund  L.  Assur.  Co., 
20  N.  Y.  32;  St.  John  v.  American  Mut.  L. 
Ins.  Co.,  13  N.  Y.  31;  Steinback  v.  Diepen- 
Drock,  1  N.  Y.  App.  Div.  417;  Cannon  v. 
Northwestern  Mut.  L.  Ins.  Co.,  29  Hun  (N. 
Y.)  470;  Hogle  v.  Guardian  L.  Ins.  Co.,  6 
Robt.  (N.  Y.)  571.  Compare  Marcus  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  68  N.  Y.  625  ;  Butler  v. 
State  Mut.  L.  Assur.  Co.,  55  Hun  (N.  Y.) 
296;  St.  John  v.  American  Mut.  L.  Ins.  Co., 
2  Duer  (N.  Y.)  429. 

Ohio. — Eckel  v.  Rentier,  41  Ohio  St.  232, 
where  the  insured,  to  whom  the  policy  was 
also  made  payable,  had  assigned  it  to  the  nine- 
year  old  daughter  of  a  friend,  but  who  was  in 
no  way  related.  The  court,  with  the  full  list 
of  the  contrary  authorities  before  it  in  the 
brief  of  counsel,  said  :  "  One  who  has  obtained 
a  valid  insurance  upon  his  own  life  may 
dispose  of  it  as  he  sees  fit  in  the  absence  of 
prohibitory  legislation  or  contract  stipulation. 
It  is  immaterial,  in  such  case,  that  the  assignee 
has  no  insurable  interest  in  the  life." 

Pennsylvania. — See  Cunningham--.  Smith, 
70  Pa.  St.  458.  But  compare  other  Pennsyl- 
vania cases  cited  in  notes  to  the  succeeding 
subdivision,  Contrary  Doctrine. 

Rhode  Island.—  Clark  v.  Allen,  11  R.  I. 
439,  where  the  following  unequivocal  state- 
ment of  the  law  appears  :  "We  therefore  de- 
cide that,  whatever  the  law  of  this  state  may 
be  in  regard  to  procuring  insurance  upon  the 
life  of  another  without  any  interest  in  the 
life  insured,  it  does  not  forbid  the  sale  and 
assignment  of  a  valid  policy,  which  is  already 
in  existence,  to  an  assignee  without  interest  in 
the  life  insured,  when  the  assignment  is  per- 
mitted or  not  prohibited  by  the  policy,  and  is 
made,  not  as  a  contrivance  to  circumvent  the 
law,  but  as  an  honest  and  bona  fide  business 
transaction." 

The  above  has  twice  been  judicially  pro; 
nounced  to  be  a  "  well-considered  case."  See 
Hays  v.  Lapeyre,  48  La.  Ann.  749;  Murphy 
v.  Red,  64  Miss.  620. 

Tennessee. — Mutual  Protection  Ins.  Co.  v. 
Hamilton,  5  Sneed  (Tenn.)  269. 

Vermont. — Fairchild  v.  North  Eastern  Mut. 
L.  Assoc.,  51  Vt.  613,  where  the  question  did 
not  arise  directly  in  the  case,  but  the  court,  in 
distinguishing  the  contrary  authorities,  said 
apropos  of  the  point  under  discussion  :  "Even 
under  such  circumstances,  the  weight  of  au- 
thority seems  to  be  decidedly  the  other  way, 
the  only  well -supported  exception  to  the 
general  rule  being  where  combination  is 
shown  between  the  beneficiary  or  assignee  and 
the  assured  to  procure  the  policy  to  be  issued 
under  cover  for  the  benefit  of  the  former  pand 
the  burden  of  proof  rests  upon  the  insurer  to 
show  such  fraudulent  combination." 

Wisconsin. — Bursingerf.  Watertown  Bank, 


r  it  to  one  who  has  no  insurable  inter- 


67  Wis.  75,  the  court,  per  Taylor,  J.,  saying: 
"  The  mere  fact  that  a  person  who  becomes 
the  purchaser  of  a  life  policy  may  thereby  be- 
come interested  in  the  speedy  death  of  the 
person  to  whom  the  policv  is  issued,  can  be 
no  legal  ground  for  holding  such  purchase 
void.  In  all  the  decided  cases  where  such  as- 
signments have  been  held  void,  there  has  also 
existed  the  fact  that  the  assignee  or  purchaser 
has  taken  the  policy,  not  in  good  faith,  pay- 
ing the  value  thereof,  but  as  a  speculation 
upon  the  life  of  the  party  in  whom  he  has  no 
interest,  and  so  the  transaction  has  been 
brought  within  the  rule  against  wagering 
policies.  Nor  are  we  able  to  perceive  why  the 
holder  of  a  valid  policy  should  be  prevented 
from  realizing  the  value  of  the  same  to  him, 
before  his  death,  by  a  bona  fide  sale  or  as- 
signment thereof.  Such  sale  or  assignment 
may,  in  fact,  be  absolutely  necessary  in  order 
to  get  any  benefit  of  his  policy.  The  holder 
may  have  paid  thousands  of  dollars  in  pre- 
miums, through  a  long  series  of  years,  and  a 
time  may  come  when  he-  becomes  unable  to 
pay  the  premiums  to  become  due,  and  he 
must  either  sell  his  interest  in  the  policy,  or 
suffer  it  to  lapse  and  lose  all  the  premiums 
paid.  Under  such  circumstances,  can  there 
be  anything  against  public  policy  or  the  law 
which  will  prevent  the  unfortunate  holder 
of  the  policy  from  selling  the  same  for  the  best 
price  he  can,  and  so  get  some  benefit  of  his 
previous  payments  ?  We  think  not.  The  only 
reason  for  holding  such  sale  void  is  because 
it  gives  the  purchaser  a  pecuniary  interest 
in  his  speedy  death,  and,  as  we  have  seen 
above,  that  fact  alone  has  never  been  held  suffi- 
cient to  render  a  contract  void.  So  far  from 
this  fact  being  a  cause  for  holding  the  con- 
tract void,  the  law  of  this  state  expressly 
sanctions  the  issuing  of  wager  policies  for 
the  benefit  of  a  married  woman,  and  ihus,  in 
all  such  cases,  gives  her  a  pecuniar}'  interest  in 
the  speedy  death  of  the  person  so  insured  for 
her  benefit."  See  also  Archibald  v.  Mutual 
L.  Ins.  Co.,  38  Wis.  542;  Clark  v.  Durand,  12 
Wis.  223. 

1.  Federal  Courts  — ■  Transfer  of  Mutual  Benefit 
Certificates. — Lamont  -•.  Hotel  Men's  Mut.  Ben. 
Assoc.,  30  Fed.  Rep.  817,  where  Blodgett,  J., 
says:  "Without  taking  time  to  discuss  the 
large  number  of  cases  cited  by  each  part}r  in 
this  case,  it  is  sufficient  to  say  that  there  is 
probably  a  conflict  of  authorities  upon  the 
question  of  transferring  this  class  of  benefits 
in  voluntary  benevolent  associations;  but  in- 
asmuch as,  under  the  articles  of  association 
and  by-laws  of  this  defendant,  the  benefits  are 
payable  to  the  person  designated  by  the  mem- 
ber in  his  application  for  membership,  or  by 
his  last  will  and  testament,  it  seems  very  clear 
to  me  that  it  was  competent  for  Hulett,by 
his  own  act,  at  any  time  before  his  death, 
without  the  formality  of  a  will,  to  make  a 
transfer  of  this  benefit  from  the  original  bene- 
ficiary named  to  any  other  person  he  might 
select,  without  regard  to  whether  the  person 
had  or  had  not  an  insurable  interest  in  his  life.'' 
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Controversy  between  Two  Successive  Assignees. — So,  where  the  controversy  was 
between  two  successive  assignees,  neither  of  whom  had  an  insurable  interest 
in  the  life  of  the  insured,  it  was  held  that  this  fact  could  not  be  set  up  as  a 
defense.1 

b.  Contrary  Doctrine — (i)  In  General. — But  while  the  doctrine  above 
discussed  is  the  prevailing  one,  and  seems  likely  to  be  adopted  in  those  juris- 
dictions where  the  question  is  yet  res  nova,  still  there  are  other  jurisdictions 
where  an  assignee  of  a  life-insurance  policy  who  has  no  insurable  interest  in 
the  life  of  the  assignor  is  not  allowed  to  recover  the  full  amount  of  the 
proceeds.2 

Mutual  Benefit  Certificates — Michigan. — In  Michigan,  where  the  by-law  of  a  mutual 
benefit  society  provided  a  fund  for  the  families  and  heirs  of  a  member,  it  was 
declared  that  the  designation  of  a  stranger  having  no  interest  in  the  member's 
life  would  be  void.3 


1.  When  the  Controversy  Is  between  Assignees. 

— Connecticut  Mut.  L.  Ins.  Co.  v.  Fisher,  30 
Fed.  Rep.  662.  Thayer,  J.,  said  :  "  The  de- 
fense of  want  of  insurable  interest,  in  my 
judgment,  might  have  been  invoked  by  the 
insurer  with  as  much  reason  against  one 
claimant  as  against  the  other,  as  neither 
claimant  appears  to  have  had  any  interest 
in  prolonging  the  assured  life  after  the  re- 
spective assignments  were  made.  The  in- 
surer, however,  has  waived  the  defense  of 
want  of  insurable  interest,  by  paying  the 
fund  into  court,  and  confessing  its  absolute 
liability  on  the  policy  either  to  Fisher  or  to 
Holthaus.  As  between  the  two  claimants,  I 
consider  that  Holthaus  has  the  superior  right, 
inasmuch  as  he  holds  the  policy  under  and  by 
virtue  of  a  transfer  of  the  same  by  Fisher, 
whereby  the  latter  pledged  the  proceeds 
thereof  when  the  policy  became  payable  to 
secure  his  own  debt.  I  have  not  overlooked 
the  case  of  Warnock  v.  Davis,  104  U.  S.  775, 
wherein  the  Supreme  Court  of  the  United 
States  have  held  that  the  assignee  of  a  policy 
must  have  some  interest  in  the  life  of  the 
assured  to  entitle  him,  under  an  assignment 
of  a  policy,  to  hold  and  retain  the  proceeds 
thereof.  This  case,  however,  under  the  facts 
as  above  stated,  does  not  seem  to  call  for  an 
application  of  that  doctrine.  The  controversy 
here  is  between  two  successive  assignees  of 
a  policy,  and  not  between  an  assignee  of  a 
policy  and  the  personal  representative  of  the 
assured.  For  the  purposes  of  this  decision, 
it  is  conceded  by  the  pleadings  that  one  or 
the  other  of  the  assignees  of  the  policy  is 
entitled  to  the  fund,  and  in  that  view  of  the 
matter,  and  for  the  reasons  above  indicated, 
I  am  of  the  opinion  that  Holthaus  has  the 
superior  right." 

2.  Minority  Rule— Insurable  Interest  Requisite 
to  Recover  Full  Amount  of  Policy —  United 
Slates. — Warnock  v.  Davis,  104  U.  S.  779; 
Cammack  v.  Lewis,  15  Wall.  (U.  S.)  643; 
Swick  v.  Home  L.  Ins.  Co.,  2  Dill.  (U.  S.)  160. 
The  case  first  cited  (Warnock  v.  Davis,  104 
U.  S.  775)  follows  and  relies  upon  Franklin 
L.  Ins.  Co.  v.  Hazzard,  41  Ind.  116,  and 
Stevens  v.  Warren,  101  Mass.  564,  both  of 
which  have  been  overruled  by  later  decisions 
by  the  courts  of  their  respective  states.  See 
supra,  note  3,  p.  1025. 


Alabama. — Alabama  Gold  L.  Ins.  Co.  v. 
Mobile  Mut.  Ins.  Co.,  81  Ala.  329;  Helmetag 
v.  Miller,  76  Ala.  183. 

Kansas. — Missouri  Valley  L.  Ins.  Co.  v. 
McCrum,  36  Kan.  146;  Missouri  Valley  L. 
Ins.  Co.  v.  Sturges,  18  Kan.  93.  In  this 
latter  case,  also,  the  court  relies  chiefly  upon 
the  now  overruled  case  of  Franklin  L.  Ins.  Co. 
v.  Hazzard,  41  Ind.  116,  and  makes  no  effort 
to  distinguish  the  contrary  authorities  which 
it  cites. 

Kentucky. — Basye  v.  Adams,  81  Ky.  368, 
where  the  authorities  which  are  opposed  to 
the  courts  do  not  appear  to  have  been  consid- 
ered. Compare  Burnam  v.  White  (Ky.  1893), 
22  S.  W.  Rep.  555. 

Louisiana. — Hays  v.  Lapeyre,  48  La.  Ann. 
749.  But  see,  however,  the  contrary  authorities 
from  this  state,  cited  supra,  note  3,  p.  1025, 
which  are  not  overruled,  at  least  expressly, 
in  the  case  last  cited.  Observe  also  the  strong 
dissenting  opinion  of  Watkins,  J.,  who  review? 
the  contrary  authorities  not  considered  in  the 
main  opinion. 

Missouri. — Heusner  v.  Mutual  L.  Ins.  Co., 
47  Mo.  App.  336. 

But  see,  to  the  contrary,  McFarland  v. 
Creath,  35  Mo.  App.  112,  cited  supra,  note  3, 
p.  1026. 

Pennsylvania. — Downey  v.  Hoffer,  no  Pa. 
St.  109;  Stambaugh  v.  Blake  (Pa.  1888),  15 
Atl.  Rep.  705;  Keystone  Mut.  Ben.  Assoc.  v. 
Norris,  115  Pa.  St.  446;  Ruth  -'.  Katterman, 
112  Pa.  St.  251;  Vanormer  v.  Hornberger, 
142  Pa.  St.  575;  Brennan  v.  Franey,  142  Pa. 
St.  301. 

Texas. — Cawthorn  v.  Perry,  76  Tex.  383; 
Schonfield  v.  Turner,  75  Tex.  324;  Equitable 
L.  Ins.  Co.  v.  Hazlewood,  75  Tex.  338;  Price 
v.  Knights  of  Honor,  68  Tex.  361 ;  Cheeves  v. 
Anders,  87  Tex.  287. 

Virginia. — Roller  v.  Moore,  86  Va.  512. 

Quebec. — New  York  L.  Ins.  Co.  v.  Parent,  3 
Q.  L.  R.  163. 

But  see  the  decision  of  the  Supreme  Court 
of  Canada  inVezina  v.  New  York  L.  Ins.  Co., 
6  Can.  Sup.  Ct.  30. 

3.  Right  as  to  Mutual  Benefit  Certificates. — 
Michigan  Mut.  Ben.  Assoc.  v.  Rolfe,  76  Mich. 
146. 

In  Michigan,  however,  the  following  statute 
is  in  force:  "  Any  certificate  or  policy  issued 
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General  Assignment  of  Insurance  Policies. — So,  where  the  insured  executed  a 
general  assignment  of  two  life-insurance  policies,  one  of  which  was  payable  to 
the  insured  and  his  assigns,  and  the  other  to  the  insured  alone,  it  was  held 
that  the  assignee  could  recover  on  the  former  only.1 

(2)  Criticises  of  the  Doctrine. — The  doctrine  thus  set  forth  undoubtedly 
has  its  orimn  in  dicta,  and  that,  too,  in  dicta  which  have  been  discarded  and 
overruled  in  the  jurisdictions  where  they  were  first  announced.2  The  doctrine 
has  moreover  received  severe  criticism,  not  only  at  the  hands  of  courts  which 
take  the  contrary  view,3  but  also  by  leading  text  writers.4  The  doctrine  may 
be  regarded  as  in  part  the  evidence  of  a  conservative  tendency  on  the  part  of 
some  of  the  courts  to  apply  the  extreme  rule  as  to  the  necessity  of  an  insurable 
interest,  which  has  of  late  been  subject  to  so  many  qualifications.5  It  may 
also  be  looked  upon  as  a  survival  of  the  rule  of  the  non-assignability  of  choses  in 
action.  There  was  a  time  in  the  history  of  the  law  when  even  bills  and  notes 
were  non-negotiable,6  and  when  it  was  thought  that  shares  of  corporate  stock 
were  non-transferable.7  But  the  tendency  of  modern  legal  development  lias 
been  strongly  in  the  direction  of  permitting  the  free  and  untrammeled  inter- 
change of  property  rights.8  This  tendency  finds  a  marked  illustration  in  the 
refusal  of  so  many  of  the  courts  to  adopt  a  rule  which  restricts  the  assignability 
of  insurance  policies  to  those  having  an  insurable  interest,  and  in  their  declara- 
tions that  such  policies  should  stand  upon  an  equal  footing  with  other  choses 
in  action.9 

(3)  Qualifications  of  the  Doctrine — (a)  Effect  of  Assignment  to  One  without  Interest. 
— But  while  the  rule  last  discussed  nominally  requires  the  assignee  to  have  an 
insurable  interest  in  the  life  of  the  insured,  nevertheless  an  assignment  to  one 
without  such  an  interest  will  not,  even  where  the  rule  prevails,  render  the 
policy  void.10 


in  violation  of  the  above  provisions  shall  be 
void  as  to  the  beneficiary  therein  named ;  but 
the  amount  thereof  shall,  in  case  of  death,  be 
payable  to  the  heirs  of  the  member."  Smith 
v.  Pinch,  80  Mich.  332.  Compare  Price  v. 
Knights  of  Honor,  68  Tex.  361. 

But  see  Lamont  v.  Hotel  Men's  Mut.  Ben. 
Assoc.,  30  Fed.  Rep.  817,  where  recovery 
by  a  stranger  was  permitted  on  such  a  cer- 
tificate. 

1.  Armstrong  v.  Mutual  L.  Ins.  Co.,  11 
Fed.  Rep.  573. 

2.  Doctrine  Originated  in  Dicta. — In  Biddle 
on  Insurance,  vol.  1,  (j  310,  the  author  ob- 
serves in  reference  to  one  of  these  cases  :  "  It 
is  also  to  be  remarked  that  the  authority  for 
this  rule  seems  to  depend  entirely  upon  a 
dictum  of  Wells,  J.,  in  Stevens  v.  Warren,  101 
Mass.  564,  in  the  Supreme  Court  of  Massa- 
chusetts, which  that  learned  court  explained 
away,  or  rather  repudiated,  in  Mutual  L.  Ins. 
Co.  v.  Allen,  138  Mass.  24,  after  an  elaborate 
review  of  the  authorities." 

Franklin  L.  Ins.  Co.  v.  Hazzard,  41  Ind. 
116,  is  another  case  which  has  been  largely 
relied  upon  to  support  this  doctrine,  and 
which,  in  so  far  as  it  does  support  it,  has 
been  discarded  in  Indiana.  See  cases  supra, 
this  section,  Prevailing  Rule.  The  fed- 
eral Supreme  Court  cases  cited  supra,  in 
note  2,  p.  1028,  have  also  been  denominated 
dicta. 

3.  See  authorities  cited  in  notes  supra, 
this  section,  Prevailing  Rule. 

4.  Criticisms  of  Text  Writers.— See  Biddle  on 
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Insurance  (1893),  vol.  1,  §  309;  May  on  Insur- 
ance (1891),  vol.  2,  §  398a. 

5.  See  cases  cited  supra,  this  section. 

6.  Hodges  -'.  Steward,  1  Salk.  125;  Jordan 
v.  Barloe,  3  Salk.  67  ;  Nicholson  v.  Sedgwick, 
1  Ld.  Raym.  180;  Buller  v.  Crips,  6  Mod.  29. 

7.  Duvergier Fellows,  5  Bing.  248,11;  E. 
C.  L.  436,  affirmed  10  B.  &.  C.  826,  21  E.  C 
L.  177. 

8.  Gray's  Restraints  on  Alienation,  §  4, 
where  the  learned  author  observes  :  "  The  cur- 
rent of  law  has  for  centuries  been  in  favor  of 
the  removal  of  old  restraints  on  alienation; 
in  favor  of  the  disallowance  of  new  ones;  and 
especially  in  favor  of  compelling  a  debtor  to 
apply  to  his  debts  all  property  which  he  could 
use  for  himself  or  give  at  his  pleasure  to  oth- 
ers. The  legislatures  and  the  courts  have 
cooperated  to  this  end.  Family  and  ecclesi- 
astical pride,  natural  dishonesty,  and  natural 
precedents,  have  been  formidable  obstacles  to 
this  movement,  but  its  general  success  has 
been  unmistakable." 

9.  See  cases  cited  in  notes  supra,  and  par- 
ticularly the  following:  Rittler  v.  Smith,  70 
Md.  261  ;  Mutual  L.  Ins.  Co.  v.  Allen,  138 
Mass.  24;  Murphy  v.  Red,  64  Miss.  614. 

10.  Assignment  to  One  without  Interest. — Price 
v.  Knights  of  Honor,  68  Tex.  369,  where  the 
court  observes:  "The  assignment  did  not 
vitiate  the  policy,  but  was  itself  of  no  effect, 
and  left  the  insurance  money  payable  to  the 
parties  originally  designated  in  the  certifi- 
cate." See  Stoelker  -'.  Thornton,  88  Ala. 
246;  Cheeves  v.  Anders,  87  Tex.  287. 
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Who  may  Object. — Moreover,  the  incapacity  of  such  an  assignee  to  recover  on 
the  policy  appears  to  be  a  point  available  to  the  insurer  alone,  and,  if  not 
raised  by  it,  cannot  be  made  use  of  to  the  advantage  of  other  parties,  including 
even  the  insured's  representatives.1  So,  in  a  controversy  between  two  succes- 
sive assignees,  both  of  whom  were  without  an  insurable  interest,  the  court 
refused  to  permit  one  of  them  to  take  advantage  of  this  defect  on  the  part  of 
the  other.2 

Insurer  Not  Relieved  from  Liability  to  Pay. — On  the  other  hand,  the  invalidity  of 
the  designation  or  assignment  will  not  relieve  the  insurer  from  the  duty 
of  payment.3  He  is  still  liable,  and,  as  will  presently  be  shown,  he  is  liable 
to  the  very  person  who  is  declared  by  the  rule  to  be  incapable  of  becoming 

an  assignee.4 

(b)  Assignee  without  Interest  Entitled  to  Reimbursement. — In  the  same  jurisdictions 
where  the  rule  is  announced  that  the  assignee  must  have  an  insurable  interest 
in  the  insured's  life,  it  is,  nevertheless,  recognized  that  if  the  doctrine  were 
given  its  fullest  application,  and  such  an  assignee  denied  any  recovery  what- 
ever, it  would  result  in  great  hardship  and  injustice,  and  the  rule  has  been, 
therefore,  qualified  to  the  extent  of  requiring  that  an  assignee  for  value  be 
repaid  what  he  has  advanced  as  the  consideration  for  the  policy,  or  expended 
in  keeping  it  in  force.5    And  in  an  action  by  the  assignee  against  the  insurer, 


1.  Insurer  Alone  may  Object. — Hoffman  v. 
Hoke,  122  Pa.  St.  385;  Connecticut  Mut.  L. 
Ins.  Co.  v.  Fisher,  30  Fed.  Rep.  662;  Meyers 
v.- Schumann,  54  N.  J.  Eq.  414. 

In  Stoelker  v.  Thornton,  88  Ala.  241,  the 
court  observes:  "  While  it  may  be  true  that  it 
was  against  public  policy  for- Stoelker  to  own 
a  benefit  certificate,  or  life  policy,  on  the  life 
of  Watson  while  the  latter  was  living,  that,  as 
a  mere  matter  of  contract  right,  was  a  ques- 
tion between  the  society  and  Stoelker.  The 
society  waived  the  objection,  if  under  its  rules 
it  could  object,  and,  having  paid  the  money, 
no  other  mere  stranger  or  volunteer  can  gain- 
say its  rightful  payment." 

Hoffman  v.  Hoke,  122  Pa.  St.  377,  was  an 
action  by  the  insured's  administrator  to  re- 
cover back  money  paid  by  the  insurer  to  an 
assignee  without  an  insurable  interest.  The 
court  found  that  the  transaction  was  a  fraud 
upon  the  company  and  a  mere  wager,  but 
nevertheless  refused  to  sanction  a  recovery. 

In  Worthington  v.  Curtis,  1  Ch.  Div. 
419,  a  father  had  taken  but  insurance  on  the 
life  of  his  son,  in  which,  under  the  English 
doctrine,  he  had  no  insurable  interest.  The 
insurance  company,  however,  paid  to  him  the 
proceeds  of  the  policy,  and,  in  a  bill  by  the 
son's  creditors  for  the  administration  of  his 
estate,  it  was  held  that  while  as  between  the 
insurer  and  the  father  the  policy  might  have 
been  avoided,  yet  as  between  the  latter  and 
the  son's  estate,  the  father  was  entitled  to  re- 
tain the  money. 

2.  Connecticut  Mut.  L.  Ins.  Co.  v.  Fisher, 
30  Fed.  Rep.  662.  See  Robinson  v.  Hurst,  78 
Md.  59. 

3.  Parke    v.   Welch,   33   111.    App.  188; 
Gheeves  v.  Anders,  87  Tex.  287. 

4.  See  cases  cited  in  next  note. 

5.  Expenses  and  Consideration  Money  must  be 
Repaid — United  States. — Warnock  v.  Davis, 
104  U.  S.  775,  where  the  court  says  :  "Although 
the  agreement  between  the  Trust  Association 
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and  the  assured  was  invalid  as  far  as  it  pro- 
vided for  an  absolute  transfer  of  nine-tenths 
of  the  proceeds  of  the  policy  upon  the  condi- 
tions named,  it  was  not  of  that  fraudulent  kind 
with  respect  to  which  the  courts  regard  the 
parties  as  alike  culpable  and  refuse  to  inter- 
fere with  the  results  of  their  action.  No  fraud 
or  deception  upon  any  one  was  designed  by 
the  agreement,  nor  did  its  execution  involve 
any  moral  turpitude.  It  is  one  which  must  be 
treated  as  creating  no  legal  right  to  the  pro- 
ceeds of  the  policy  beyond  the  sums  advanced 
upon  its  security;  and  the  courts  will  there- 
fore hold  the  recipient  of  the  moneys  beyond 
those  sums  to  account  to  the  representatives 
of  the  deceased.  It  was  lawful  for  the  asso- 
ciation to  advance  to  the  assured  the  sums 
payable  to  the  insurance  company  on  the  pol- 
icy as  they  became  due.  It  was  also  lawful 
for  the  assured  to  assign  the  policy  as  secu- 
rity for  their  payment.  The  assignment  was 
only  invalid  as  a  transfer  of  the  proceeds  of 
the  policy  beyond  what  was  required  to  re- 
fund those  sums,  with  interest."  See  Cam- 
mack  v.  Lewis,  15  Wall.  (U.  S.)  648. 

Alabama. — Helmetag  v.  Miller,  76  Ala.  183. 
Indiana. — Harley  v.  Heist,  86  Ind.  196,  44 
Am.  Rep.  285. 

Kentucky.-—  Basye  v.  Adams,  81  Ky.  368, 
where  the  judgment  below  allowed  the  as- 
signee the  full  consideration  paid,  and  also 
the  amount  expended  for  dues  and  assess- 
ments. See  Burnam  v.  White  (Ky.  1893),  22 
S.  W.  Rep.  555,  where  the  same  rule  was 
applied. 

Louisiana. — Hays  t\  Lapeyre,  48  La.  Ann. 
749,  where  this  right  of  the  assignee  was 
provided  for  in  the  judgment. 

Missouri. — Heusner  v.  Mutual  L.  Ins.  Co., 
47  Mo.  App.  336,  where,  on  page  346,  the 
court  expressly  recognizes  the  right  of  the 
assignee  to  reimbursement. 

Pennsylvania. — The  decisions  in  this  state 
have  been  most  numerous  and  conclusive  in 
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an  answer  which  sets  up  that  the  certificate  which  had  been  assigned  was  not 
transferable  to  the  plaintiff  because  of  his  want  of  insurable  interest,  is  insuffi- 
cient in  failing  to  show  an  offer  to  return  to  the  plaintiff  the  amounts  expended 
by  him  in  keeping  the  certificate  alive.1 

Assignee  Entitled  to  Interest. — Upon  a  similar  principle,  such  assignee  is  entitled 
to  interest  on  the  money  of  whose  use  he  has  thus  been  deprived.2 

(e)  Endowment  Policies. — In  respect  to  the  rule  now  under  discussion,  a  distinc- 
tion has  also  been  made  between  ordinary  life  policies  payable  at  death,  and 
endowment  policies  payable  in  a  certain  number  of  years  regardless  of  whether 
the  insured  is  then  living  or  dead.3  The  latter  have  been  held  to  be  more  in 
the  nature  of  loans  than  of  ordinary  insurance.4  Hence,  the  reason  so  often 
urged  in  favor  of  the  rule,  viz.,  that  any  other  doctrine  would  encourage  the 
assignee  to  commit  crime  in  order  to  bring  about  the  payment  of  his  policy, 
would  be  far  less  operative  where  he  is  assured  of  such  payment  at  a  definite  date.* 

2.  Eights  and  Liabilities  of  Assignees — a.  In  General — Subject  to  Equities. — A 
life-insurance  policy  is  not  a  negotiable  instrument,  and  consequently  the 
assignee  thereof  receives  it  subject  to  the  equities  existing  between  the  original 
parties.6 


upholding  the  right  of  the  assignee  to  reim- 
bursement. See  Downey  v.  Hoffer,  no  Pa. 
St.  109;  Stambaugh  v.  Blake  (Pa.  1888),  15 
Atl.  Rep.  705;  Ruth  v.  Katterman,  112  Pa. 
St.  257;  Gilbert  v.  Moose,  104  Pa.  St.  74. 

Texas. — Cawthorn  v.  Perry,  76  Tex.  383; 
Schonfield  v.  Turner,  75  Tex.  324. 

1 .  Failure  to  Allege  Offer  to  Return  Moneys  Paid . 
— Supreme  Lodge,  etc.,  v.  Metcalf  (Ind.  App. 
18961,43  N.  E.  Rep.  893,  where  the  court  says  : 
*'  It  is  most  earnestly  argued  by  appellant's 
learned  counsel  that  appellee  was  not  eligible 
to  be  a  beneficiary  under  this  certificate,  that 
such  certificates  in  such  organizations  are  not 
transferable  to  one  possessing  no  interest  in  the 
life  of  the  insured,  and  that  the  purchase  was 
purely  speculative,  and  therefore  unenforce- 
able. If  all  these  positions  be  well  taken, 
nevertheless,  upon  the  well-founded  principles 
of  equity  and  right,  and  under  the  author- 
ities, appellee  should  recover  the  amounts 
by  him  paid  out  to  keep  the  policy  alive. 
The  answers,  to  which  demurrers  were  sus- 
tained, did  not  therefore  state,  in  any  event, 
complete  defenses  to  appellee's  complaint. 
Schonfield  v.  Turner,  75  Tex.  324;  Downey 
v.  Hoffer,  no  Pa.  St.  109;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Burroughs,  34  Conn.- 306; 
Lemon  v.  Phoenix  Mut.  L.  Ins.  Co.,  38  Conn. 
294;  Weisert  v.  Muehl,  81  Ky.  336;  Unity 
Mut.  L.  Assur.  Assoc.  v.  Dugan,  118  Mass. 
219;  Nibl.  Ben.  Soc,  §  348;  Bliss  Life  Ins., 
4350;  1  Bac.  Ben.  Soc,  §303;  City  Saw  Bank 
*.  Whittle,  63  N.  H.  587;  Cammack  v. 
Lewis,  15  Wall.  (U.  S.)  643;  Dutton  v.  Will- 
ner,  52  N.  Y.  312;  Warnock  v.  Davis,  104  U. 
S.  775;  Helmetag  v.  Miller,  76  Ala.  183." 

2.  Assignee  Entitled  to  Interest  —  Alabama. — 
Helmetag  v.  Miller,  76  Ala.  183. 

Kentucky. — Burnam  v.  White  (Ky.  1893), 
22  S.  W.  Rep.  555. 

Louisiana. — Hays  v.  Lapeyre,  48  La.  Ann. 
749- 

Pennsylvania. — Downey  v.  Hoffer,  no  Pa. 
St,  109. 

Texas. — Cawthorn  v.  Perry,  76  Tex.  383; 
Schonfield  v.  Turner,  75  Tex.  324,  where  inter- 
est was  allowed  at  the  rate  of  eight  per  cent. 


3.  Bursinger  t>.  Watertown  Bank,  67  Wis.  75. 

4.  Rule  in  Regard  to  Endowment  Policies. — 

Talcott  v.  Field,  34  Neb.  611,  where  the  court 
says  :  "  Under  the  endowment  plan,  however, 
the  insurer  undertakes,  upon  the  payment  of 
a  certain  amount,  to  pay  the  insured,  or  such 
person  as  he  may  designate,  a  certain  specified 
sum  in  a  given  number  of  years.  It' is  more 
like  an  investment  than  insurance,  the  latter 
being  a  mere  incident  and  not  the  main  pur- 
pose of  the  transaction.  Now  it  may  be  con- 
ceded that  where  a  reasonable  amount  of  in- 
surance is  effected  upon  the  life  of  a  husband, 
the  sole  object  being  to  provide  a  fund  for 
the  support  of  a  beneficiary  in  case  of  the 
death  of  the  insured,  such  fund  will  not  ordi- 
narily be  liable  for  his  debts.  Where,  how- 
ever, the  money,  or  a  considerable  portion  of 
it,  is  to  be  repaid  in  his  lifetime,  the  transac- 
tion partakes  more  of  the  character  of  a  loan. 
On  principle  the  insured  might  deposit  the 
premiums  in  a  bank  on  time  certificates  draw- 
ing interest,  and  at  the  end  of  fifteen  years 
draw  the  same  with  accrued  interest.  Such 
funds  remain  the  property  of  the  debtor.  So 
in  case  of  an  endowment  policy.  The  transac- 
tion is  simply  one  of  contract  in  which  the  in- 
surer promises  after  a  certain  date  to  repay 
the  insured  the  amount  agreed  upon." 

See  Lamberton  v.  Bogart,  46  Minn.  409,  for 
important  distinctions  between  ordinary  life 
and  endowment  policies. 

5.  Bursinger  v.  Watertown  Bank,  67  Wis.  75, 
where  the  court  observes :  "  Whatever  objec- 
tion there  might  be  to  allowing  the  assignment 
of  a  life  policy,  upon  which  the  future  pre- 
miums are  to  be  paid,  during  the  life  of  the  as- 
sured, no  such  objection  can  be  fairly  raised 
against  the  assignment  of  a  policy  upon  which 
all  the  premiums  have  been  paid,  and  the  pay- 
ment of  the  amount  due  is  alone  dependent  on 
the  death  of  the  assured,  nor  to  the  assignment 
of  an  endowment  policy  where  nearly  all  the 
payments  have  been  made." 

6.  Mitchell  7*.  New  York  Mut.  L.  Ins.  Co., 
cited  in  Bliss  on  Ins.,  §  332;  1  Biddle  on  Ins., 
§  320;  Porter  on  Ins.  (2d  ed.)  316;  Scottish 
Equitable  L.  Assur.  Soc.  v.  Buist,  4  Ct.  Sess. 


1031 


Volume  III. 


Beneficiaries  by  BENEFICIARIES  (IN  INSURANCE). 


Assignment. 


Right  of  Survivorship. — And  where,  as  between  the  husband  and  wife,  the  latter 
had  a  vested  interest  in  an  ascertained  fund,  she  was  permitted  to  claim  by 
right  of  survivorship,  notwithstanding  she  had  joined  with  her  husband  in  an 
assignment  of  the  same.1 

Coverture. — In  Pennsylvania  it  was  held  that  prior  to  the  passage  of  the 
Married  Women's  Property  Act,  a  wife  who  was  the  assignee  of  a  policy 
insuring  her  husband's  life  was  not  bound  by  an  instrument  providing  for  a 
different  appropriation  thereof  and  signed  by  her  during  coverture.2 

Reassignment  of  Portion  of  Proceeds — Laches. — Where  an  assignee  reassigns  a  portion 
of  the  proceeds  of  the  policy  to  the  insured,  and  delivers  the  policy  to  the 
latter,  the  assignment  being  easily  detachable,  he  is  guilty  of  such  laches  as 
will  defeat  his  recovery  on  the  remaining  portion  as  against  a  subsequent 
assignee  for  value,  without  notice,  of  a  paid-up  policy  issued  on  the  surrender 
by  the  insured  of  the  old  one.3 

Rescission — Tender. — An  assignee  of  a  policy  for  an  agreed  consideration  cannot 
be  relieved  of  his  promise  to  pay  the  same  without  returning  or  tendering  the 
policy.4 

Exchange  for  Paid-up  Policy — Reinstatement  of  Original. — Where  the  assignee  of  a 
policy,  in  order  to  escape  the  payment  of  heavy  premiums,  exchanged  it  for 
a  paid-up  policy  of  a  lesser  amount,  but  afterwards  discovered  that  at  the  time 
of  making  the  exchange  the  insured  was  dead,  it  was  held  that  the  assignee  was 
not  entitled  to  have  the  original  policy  reinstated  and  to  collect  the  same, 
since  it  did  not  appear  that  the  company  knew  of  the  insured's  death  at  the 
time.5 

Assignees  of  Collateral — Surrender  of  Policy.— In  California  the  assignment  of  a 
life-insurance  policy  as  security  for  advances  invests  the  assignee  with  the 
legal  title,  and  he  cannot  be  compelled  to  surrender  the  policy  until  the 
satisfaction  of  his  debt.6 

Amount  of  Recovery.— In  a  suit  upon  the  policy,  such  assignee  may  ordinarily 
recover  the  full  amount  thereof ;  but  where  a  valid  defense  exists  against  the 
assignor,  the  limit  of  recovery  will  be  the  amount  of  the  debt.7 


Ca«.  (4th  ser.)  1076;  Scottish  Widow's  Fund 
v.  Buist,  3  Ct.  Sess.  Cas.  (4th  ser.)  1078. 

1.  Purdew  v.  Jackson,  1  Russ.  I. 

2.  Love  v.  Love,  22  W.N.  C.  (Pa.)  119. 

3.  Laches. — Bridge  v.  Connecticut  Mut.  L. 
Ins.  Co.,  152  Mass.  343.  It  is  said  in  the  opin- 
ion :  "  The  policy  contained  the  provision  that 
no  assignment  of  it  should  be  valid,  unless 
made  in  writing,  indorsed  thereon,  and  there 
was  nothing  in  the  policy  to  show  that  assign- 
ments not  indorsed,  or  assignments  of  partial 
interests  in  a  policy,  would  be  recognized  by 
the  company.  Wheeler  was  not  the  as- 
signee of  the  policy  when  he  returned  it  to 
the  assured,  but  of  a  partial  and  minor  inter- 
est in  it,  and  that  fact  is  pertinent  in  respect 
to  the  precautions  proper  to  be  taken  against 
the  acceptance  by  the  company  of  its  surren- 
der without  notifying  him.  There  was  a  less 
danger  that  the  company  would  accept  the 
surrender  of  a  policy  from  an  assured  who 
had  no  interest  in  it,  and  had  made  a  valid 
assignment  of  it,  than  from  one  who  held 
the  major  interest  in  the  policy,  and  who  had 
made  an  assignment  of  a  minor  interest  with- 
out its  consent.  The  assignment  to  Wheeler 
was  not  written  upon  the  policy,  but  upon  a 
separate  piece  of  paper,  which  was  *  *  *  '  at- 
tached to  the  said  policy  with  gluten,  on  the 
upper  edge  of  the  assignment.'    The  reas- 


signment to  the  assured  was  also  on  a  separate 
piece  of  paper  from  the  policy.  The  papers 
were  returned  to>  the  assured  by  Wheeler  in 
this  condition.  When  the  policy  was  pre- 
sented for  surrender  the  paper  had  been  re- 
moved from  it,  and  it  does  not  appear  that 
there  was  anything  in  the  appearance  of  the 
policy  to  put  the  insurance  company  on  in- 
quiry; and  the  company  had  no  knowledge 
and  no  notice,  actual  or  constructive,  that  there 
was  any  assignment  of  the  policy.  It  cannot 
be  said  that  the  fact  that  a  paper  containing  a 
written  assignment  had  formerly  been  at- 
tached to  the  back  of  the  policy  was  construc- 
tive notice.  The  insurance  company,  in 
accepting  the  surrender  of  a  policy,  could  not 
be  expected  to  look  for  an  assignment,  except 
as  indorsed  on  the  policy.  Wheeler  put  the 
policy  into  the  hands  of  the  assured  with 
no  assignment  written  upon  it  or  indorsed 
upon  it,  except  as  it  was  written  upon  a 
separate  paper  attached  to  the  back  of  the 
policy  in  such  a  manner  that  U  could  be  re- 
moved." 

4.  Leake  v.  Ball,  116  Ind.  214. 

5.  Reigel  v.  American  L.  Ins.  Co.,  7  Pa. 
Co.  Ct.  Rep.  445. 

6.  Gilman  v.  Curtis,  66  Cal.  116. 

7.  Germania  L.  Ins.  Co.  v.  Koehler,  59  111. 
App.  592. 

032  Volume  III. 


Beneficiaries  by  BENEFICIARIES  (IN  INSURANCE). 


Assignment. 


But  Such  an  Assignee  Is  a  Mere  Trustee  of  the  assignor,  and  is  not  subject  to  a 
clause  in  the  policy  which  provides  that  any  claim  by  an  assignee  shall  be 
subject  to  proof  of  interest.1 

Question  of  Payment  of  Debt — Not  Defense  to  Insurer. — The  question  of  the  payment 
of  the  debt  for  which  the  policy  was  assigned  is  entirely  one  between  the 
assignor  and  assignee,  and  is  not  available  to  the  insurer  as  a  defense  in  an 
action  on  the  policy.2  So,  in  an  action  by  the  assignee  of  a  mutual  benefit 
certificate,  if  the  beneficiary  admits  the  validity  of  the  assignment,  the  trustee 
cannot  refuse  payment  on  that  ground,  though  the  assignee  is  not  of  the  class 
prescribed  as  entitled  to  the  fund.3 

b.  Right  of  Action. — At  common  law  the  assignee  of  a  policy  could  sue 
only  in  the  name  of  his  assignor.4  He  was  entitled,  however,  to  sue  in  his  own 
name  in  equity.6  Statutes  have  now  been  enacted  in  many  of  the  states 
permitting  such  an  assignee  to  bring  an  action  at  law  in  his  own  name.6  Such 
a  statute  is  also  in  force  in  England?  Under  the  provisions  of  the  New  York 
Code  the  assignee  of  a  policy  in  trust  for  the  wife  of  the  insured  may  recover 
in  his  own  name  as  trustee  of  an  express  trust,  and  neither  the  insured's  wife 
nor  his  personal  representatives  are  necessary  parties.8 

Interest  in  Subject  of  Action — New  York. — In  an  action  by  an  assignee  of  a  life 
policy,  leave  to  an  assignee  of  the  insured  for  the  benefit  of  creditors  to  intervene 
was  denied  upon  a  showing  that  the  policy  had  been  pledged  by  the  insured 
to  secure  a  note,  that  the  assignee  for  creditors  had  notified  the  plaintiff  that 
the  former  would  claim  the  proceeds,  and  that  the  plaintiff  had,  without  his 
knowledge,  obtained  from  the  pledgee  an  assignment  thereof  upon  payment  of 
the  note.9 


1.  Assignee  as  Trustee. — Curtiss  v.  yEtna  L. 
Ins.  Co.,  90  Cal.  245,  where  the  court  says: 
"  Does  this  proviso  apply  to  an  assignee  who 
holds  the  policy  merely  as  collateral  security 
for  the  repayment  of  money  advanced  to  or 
for  the  insured  ?  We  hold  that  it  does  not. 
The  law  against  assignments  to  parties  with- 
out interest  (where  such  is  the  law),  and  stipu- 
lations against  such  assignments,  are  based 
upon  the  same  motives  and  policy,  and  neither 
one  nor  the  other  applies  to  assignments  by 
way  of  security.  The  assignee  in  such  case 
is  a  mere  trustee  for  the  insured.  What  he 
collects  on  the  policy  he  collects  for  him,  and 
must  apply  it  to  the  payment  of  the  debt 
secured,  accounting  for  any  surplus.  So  re- 
garded, such  assignments  do  not  involve  the 
mischief  which  the  common  law  or  the  con- 
tract of  the  parties  was  designed  to  prevent, 
and  are  consequently  not  within  the  meaning 
of  the  proviso  in  this  policy.  In  the  case  of 
Warnock  v.  Davis,  104  U.  S.  775,  where  it  was 
held  that  an  assignment  to  one  who  had  no  in- 
surable interest  was  invalid  in  other  respects, 
the  assignee  was  nevertheless  allowed  the 
advances  for  which  the  policy  was  security. 
The  principle  of  that  decision  sustains  our 
conclusion  on  this  point." 

2.  Curtiss  v.  yEtna  L.  Ins.  Co.,  90  Cal.  245. 

3.  Validity  of  Assignment —  Admitted  by  Bene- 
ficiary.— Aiken  v.  Massachusetts  Ben.  Assoc. 
(City  Ct),  13  N.  Y.  Supp.  579,  the  court  say- 
ing: "The  transfer  to  the  plaintiff  (she  not 
being  within  the  classes  designated)  would 
have  to  be  declared  inoperative,  but  for  the  fact 
that  the  beneficiary,  who  now  has  a  vested  in- 
terest in  the  fund,  is  before  the  court,  and  has, 
by  her  answer,  asserted  the  validity  of  the  as- 
signment to  the  extent  of  the  advance  actu- 
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ally  made  on  the  faith  of  it.  If  the  transfer  is 
to  be  deemed  effective  as  to  her,  it  is  because 
it  is  operative  on  the  fund.  The  association 
cannot  make  a  defense  for  her  if  she  will  not 
make  it  for  herself,  as  it  is  immaterial  to  it 
as  a  stakeholder  what  becomes  of  the  fund  so 
long  as  the  person  for  whose  benefit  it  was  in- 
tended directs  its  disposition.  Her  right  to 
the  fund  is  now  a  vested  one,  and  her  /us  dis- 
ponendi  absolute." 

4.  Palmer  v.  Merrill,  6  Cush.  (Mass.)  282; 
Jessel  V.  Williamsburgh  Ins.  Co.,  3  Hill  (N. 
Y.)  88;  Hobbs  -'.  Memphis  Ins.  Co.,  1  Sneed 
(Tenn.)  444. 

5.  For  a  Full  Discussion  of  this  subject,  see 
the  title  Assignments,  vol.  2,  p.  1007,  and  the 
title  Equitable  Assignments,  7  Encyc.  of 
Pleading  and  Practice  ;  Carter  v.  United 
Ins.  Co.,  1  Johns.  Ch.  (N.  Y.)  463. 

6.  Statute. — New  York  Mut.  L.  Ins.  Co.  v. 
Armstrong,  117  U.  S.  597,  where  the  court, 
per  Field,  J.,  says  :  "  A  policy  of  life  insurance, 
without  restrictive  words,  is  assignable  by  the 
assured  for  a  valuable  consideration  equally 
with  any  other  chose  in  action,  where  the  as- 
signment is  not  made  to  cover  a  mere  specu- 
lative risk,  and  thus  evade  the  law  against 
wager  policies;  and  payment  thereof  may  be 
enforced  for  the  benefit  of  the  assignee,  and, 
under  the  system  of  procedure  in  many  states, 
in  his  name.  Warnock  r.  Davis,  104  U.  S. 
780;  Archibald  -'.  Mutual  L.  Ins.  Co.,  38  Wis. 
545, ;  De  Ronge  v.  Elliott,  23  N.  J.  Eq.  495." 

7.  The  Policies  of  Assur.  Act  1867,  30  & 
31  Vict.,  c.  144. 

8.  St.  John  v.  American  Mut.  L.  Ins.  Co.,. 
2  Duer  (N.  Y.)  419,  affirmed  13  N.  Y.  31. 

9.  Palmer  v.  Mutual  L.  Ins.  Co.,  55  N.  Y. 
Super.  Ct.  352. 
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BENEFICIARY— BENEFIT. 


Definitions. 


BENEFICIARY.  (See  also  the  titles  Trusts  and  Trustees;  Beneficia- 
5  (IN  Insurance)  ante.) — A  word  proposed  by  Judge  Story  to  denote  the 
equitable  or  beneficial  owner  of  property,  the  legal  title  to  which  is  in  another.1 

BENEFICIARY  INSURANCE. — See  the  titles  Beneficiaries  (in  Insur- 
ance), ante,  p.  923 ;  Benevolent  or  Beneficial  Associations,/^,  p.  1041. 

BENEFIT. — "  Benefit  "  means  advantage,  profit,  use.2 


1.  "  The  phrase  cestui  que  trust,"  says  Mr. 
Story,  "  is  a  barbarous  Norman-French  law 
phrase,  and  is  so  ungainly  and  ill  adapted  to 
the  English  idiom  that  it  is  surprising  that 
the  good  sense  of  the  English  legal  profes- 
sion has  not  long  since  banished  it  and  sub- 
stituted some  phrase  in  the  English  idiom 
furnishing  an  analogous  meaning.  In  the 
Roman  law  the  trustee  was  commonly  called 
4  hcercs  fiduciarius ;  '  and  the  cestui  que  trust 
'  hares  jidei  commissar ius which  Dr.  Hali- 
fax has  not  scrupled  to  translate  1  fide-com- 
mittee.' Halifax  Anal,  of  Civil  Law,  c.  6,  § 
16,  p.  34.  I  prefer  'fide-commissary'  as  at 
least  equally  within  the  analogy  of  the  Eng- 
lish language.  But  beneficiary,  though  a  little 
remote  from  the  original  meaning  of  the 
word,  would  be  a  very  appropriate  word,  as 
it  has  not  yet  acquired  any  general  use  in  a 
different  sense."  Story's  Eq.  Juris.  (13th 
ed.),  §  321,  note. 

2.  Fitch  v.  Bates,  11  Barb.  (N.  Y.)  473. 

Benefit  and  Occupation. — Property  was  con- 
veyed to  a  trustee  for  the  benefit  of  a  univer- 
sity. In  construing  the  word  benefit,  as  thus 
used,  the  court  said  :  "Benefit  is  here  equiva- 
lent to  advantage,  not  to  occupation;  advan- 
tage by  occupying,  renting,  selling,  or  other- 
wise. Benefit  includes  occupation,  but  is  not 
confined  to  it.  It  is  a  broad  word.  A  devise 
of  the  benefits  of  real  estate  for  a  term,  under 
a  will  devising  the  fee  elsewhere,  appears  to 
have  been  held  to  vest  an  estate  in  the  land 
for  the  term.  Grubb's  Appeal,  4  Yeates  (Pa.) 
23.  Here  the  word  seems  to  include  any 
beneficial  use  which  may  be  made  of  the  fee 
simple.  And  here  again  it  is  difficult  to  com- 
prehend, if  the  purpose  of  the  grant  was  a 
site  for  the  university,  how  the  conveyancer, 
expert  or  inexpert,  contrived  to  miss  some 
direct,  definite,  and  obvious  word  signifying 
site,  and  to  lose  his  meaning  in  so  large  and 
almost  indefinite  a  word  as  that  used.  And  so 
the  deed,  outside  of  the  condition,  is  in  strik- 
ing accord  with  our  construction  of  the  con- 
dition itself."    Lawe  v.  Hyde,  39  Wis.  359. 

Benefit  and  Use. — For  benefit  as  a  synonym 
of  "use,"  see  Heaston  v.  Randolph  County, 
20  Ind.  403. 

So,  in  Turner  v.  Eldredge,  6  Ala.  822,  a 
bond  in  which  the  obligor  promised  to  payC. 
for  the  benefit  of  T.,  was  held  to  mean  to  pay 
C.  for  the  use  of  T.  The  court  said:  "The 
counsel  for  the  defendant  in  error  insists  that 
the  proper  meaning  of  the  promise  to  pay 
'for  the  benefit  of  Alfred  Turner'  is  that  it 
was  to  be  paid  on  his  account.  Such  may  have 
been  the  intention  of  the  parties,  but  that  is 
not  the  natural  import  of  the  language  em- 
ployed, and,  having  that  only  for  our  guide, 
we  must  understand  it  to  be  a  promise  for  his 
use.  But  this  does  not  alter  the  legal  effect 
of  the  instrument ;  it  is  in  law  merely  a  prom- 
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ise  to  pay  James  W.  Camp;  and  it  was  there- 
fore not  necessary  to  notice  the  beneficiary 
in  the  declaration." 

Tangible. — In  Haines  v.  Stillwell  (Cal.  1895), 
40  Pac.  Rep.  333,  the  court  said:  "The 
eighth  finding  is  that  the  plaintiff  never  re- 
ceived any  benefit  from  defendant  under  the 
original  contract.  As  to  this,  appellant  says 
the  plaintiff  received  a  benefit,  in  that  he  was 
admitted  into  the  ownership  of  a  half  interest 
in  said  corporation,  and  received  therewith  all 
its  benefits  and  emoluments.  I  think  the  court 
did  not  understand  the  word  benefits  to  mean 
the  barren  honor  of  being  a  stockholder  in  a 
corporation  burdened  with  debts  and  mort- 
gages, and  the  evidence  shows  that  plaintiff 
received  no  income,  profits,  or  other  tangible 
benefit." 

Immediate  Benefit  —  Witnesses.  (See  also 
Immediate;  and  the  title  Witnesses.) — The 
statutes  modifying  the  common-law  disquali- 
fication of  persons  interested  have  sometimes 
excepted  from  their  operation  persons  for 
whose  immediate  benefit  the  action  is  brought 
or  defended.  Within  these  statutes  a  person 
bound  to  pay  half  the  damages  and  costs  in 
case  of  a  recovery  by  .the  plaintiff  was  held 
not  a  person  for  whose  immediate  benefit  the 
action  was  defended.  Laumier  v.  Francis,  23 
Mo.  181. 

Nor  is  a  stockholder  in  a  corporation  incom- 
petent where  he  is  not  named  as  a  party 
to  the  action.  Washington  Bank  v.  Palmer,  2 
Sandf.  (N.  Y.)  686;  New  York,  etc.,  R.  Co. 
v.  Cook,  2  Sandf.  (N.  Y.)  732;  Montgomery 
County  Bank  v.  Marsh,  7  N.  Y.  481. 

So  the  child  or  next  of  kin  of  an  intestate  is 
a  competent  witness  for  the  administrator  in 
an  action  brought  by  the  latter  to  recover  a  de- 
mand claimed  to  be  due  the  estate.  Butler  v. 
Patterson,  13  N.  Y.  292.  See  also  Strong  v. 
Stevens  Point,  62  Wis.  263. 

But  one  who  indemnified  the  sheriff  for 
taking  property  by  virtue  of  an  execution  was 
held  a  person  for  whose  immediate  benefit  the 
suit  was  defended  in  an  action  against  the 
sheriff  for  the  taking.  Howland  v.  Willetts, 
9  N.  Y.  170. 

So,  in  a  suit  upon  a  promissory  note,  the  party 
for  whose  accommodation  the  note  was  made 
and  indorsed  is  the  party  for  whose  immedi- 
ate benefit  the  suit  is  defended.  Gildersleeve 
v.  Martine,  19  N.  Y.  321. 

Without  Benefit  of  Salvage.  (See  also  the 
title  Marine  Insurance.) — A  policy  of  in- 
surance which  contained  the  following  clause : 
"  Warranted  free  from  all  average  and  with- 
out benefit  of  salvage,  but  to  pay  loss  on  such 
part  as  shall  not  arrive,"  was  held  void  under 
the  Act  19  Geo.  II.,  c.  37,  §  1,  which  provides 
that  "  no  assurance,  etc.,  shall  be  made  on  any 
ship,  etc.,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy,  or 
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BENEFIT  OF  CLERGY. 


Definition. 


BENEFIT  OF  CLERGY.— Originally,  t 
men  from  criminal  process  before  the 

by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  assurer ;  and  every 
such  assurance  shall  be  null  and  void  to  all 
intents  and  purposes,"  on  the  ground  that  such 
an  insurance  confers  upon  the  insured  a  right 
to  more  than  an  indemnity.    Allkins  v.  Jupe, 

2  C.  P.  Div.  375. 

Copyright. — Where  C,  a  musical  composer, 
assigned  by  deed  his  copyright  in  two  musical 
compositions,  together  with  all  property  and 
benefit  therein,  the  right  to  exclusive  perform- 
ance thereof  passed,  the  said  right  having 
been  made  the  property  of  the  composer  by 
the  Act  5  and  6  Vict.,  c.  45.  It  was  held  that 
the  words  "benefit  and  property"  were 
sufficiently  sweeping  to  include  every  advan- 
tage which  was  vested  in  the  assignor  in 
respect  to  such  copyright.  Ex  p.  Hutchins, 
4  Q^B.  Div.  490.  See  also  the  title  Copy- 
right. 

Eminent  Domain. — As  to  the  benefits  which 
are  to  be  deducted  from  the  damages  for  tak- 
ing land  for  public  purposes,  see  the  titles 
Eminent  Domain  ;  Special  Assessments; 
Streets  and  Sidewalks;  Street  Rail- 
roads. 

Same. — In  opening  streets  in  the  city  of  New 
York,  property  owners  can  only  be  assessed 
for  the  benefit  and  advantage  which  they  will 
derive  from  the  improvement,  over  and  above 
their  loss  and  damage.    Matter  of  New  York, 

3  Wend.  (N.  Y.)  452. 

The  owner  of  property  taken  for  public 
streets  is  entitled  to  a  full  compensation  for 
the  damage  he  sustains  thereby;  but  if  the 
taking  of  his  property  for  the  public  improve- 
ment is  a  benefit  rather  than  an  injury  to  him 
he  certainly  has  no  equitable  claim  to  dam- 
ages. Livingston  v.  New  York,  8  Wend. 
(N.  Y.)  101. 

Public  Use  or  Benefit.— The  owners  and  occu- 
piers of  gristmills  are  not  required  by  the 
statutes  of  Vermont  to  receive  grain  for  grind- 
ing against  their  will;  therefore  the  exercise 
of  a  claim  of  right  to  overflow  lands  for  the 
benefit  of  a  gristmill  under  the  Flowage  Acts 
of  1866-67-69  is  not  a  taking  for  public  use 
within  the  meaning  of  the  constitution.  Tyler 
v.  Beacher,  44  Vt.  648,  8  Am.  Rep.  398. 

Same — Local  Assessments. — In  Garrett  v.  St. 
Louis,  25  Mo.  511,  it  is  said:  "The  benefit 
for  which  the  owner  of  the  lot  is  taxed  is  not 
the  benefit  to  the  public  at  large,  or  to  the 
city  of  St.  Louis,  or  to  any  other  person  what- 
ever, but  to  the  owner  of  the  lot.  The  phrases 
benefits  and  '  increased  value '  may  there- 
fore be  regarded  as  convertible  terms ;  and 
if  the  constitutional  provision  referred  to  is 
to  be  considered  as  applicable  to  this  kind  of 
taxation  it  would  seem  that  the  spirit,  if  not 
the  very  letter,  of  its  injunctions  has  been  em- 
bodied in  the  act.  The  tax  is  exactly  propor- 
tioned according  to  the  'increased  value'  of 
the  lot,  which  is  the  same  thing  as  the  value 
of  the  benefit  which  the  owner  receives  from 
the  improvement." 

In  proceedings  under  the  act  relative  to 
streets  in  the  city  of  Albany,  if  in  the  opinion 
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he  exemption  of  the  persons  of  clergy- 
secular  courts,  in  a  few  particular  cases. 

of  the  jury  the  damages  or  recompense  to 
which  the  owners  of  ground  required  for  an 
improvement  are  entitled  exceeds  the  benefit 
which  will  accrue  to  the  owners  or  occupants 
of  such  houses  and  lots  of  ground  as  in  their 
judgment  ought  to  be  assessed,  the  jury  must 
so  certify,  and  all  further  proceedings  will  be 
suspended.  Canal  Bank  v.  Albany,  9  Wen3. 
(N.  Y.)  244. 

An  incorporated  company  who  own  a  lot  in 
the  vicinity  of  a  public  improvement  are  not 
liable  to  be  assessed  for  benefits,  if,  by  the 
terms  of  the  grant  by  which  the  lot  is  held, 
it  can  be  appropriated  only  to  a  specific  use  - 
which,  by  possibility,  cannot  be  rendered  more 
advantageous  by  the  opening  of  a  street  or 
square  in  its  neighborhood;  but  the  com- 
pany may  be  assessed  for  benefit  to  adjoining 
grounds  not  so  restricted.  Owners  of  Ground, 
etc.,  v.  Albany,  15  Wend.  (N.  Y.)  374. 

Not  a  Technical  Word — Words  of  Reference. — 
Where  a  father  had  made  certain  marriage 
settlements  for  his  daughter  during  his  life- 
time upon  trusts  to  the  daughter  for  life,  and 
after  her  death  to  her  husband  for  life,  and 
after  the  decease  of  the  survivor  to  the  chil- 
dren, and  if  there  should  be  no  children  then 
to  such  person  as  the  daughter  should  appoint, 
and  in  default  of  appointment  then  to  her  next 
of  kin;  and  by  his  will  made  a  further  provi- 
sion in  the  following  terms  :  "To  be  held  and 
disposed  of  *  *  *  upon  the  same  trusts  in  all 
respects  for  the  benefit  of  my  daughter  and  her 
children  and  grandchildren  as  thereby  de- 
clared as  to  the  property  thereby  settled,"  it 
was  held  that  these  words  were  to  be  construed 
as  words  of  reference  incorporating  the  trusts 
of  the  settlements  in  the  will ;  and  that  the 
trusts  for  the  husband  were  not  excluded,  and 
therefore  that  a  legacv  duty  was  payable  there- 
on. The  court,  by  Pollock,  C.  B.,  said  :  "The 
question  is  whether  these  words  are  words 
of  reference  only,  or  whether  their  opera- 
tion is  to  create  different  trusts  from  those 
in  the  settlement.  *  *  *  The  language  admits 
of  no  doubt;  it  is  only  by  an  ingenious  con- 
struction that  any  doubt  has  been  suggested. 
The  testator,  'in  addition  to  the  property 
settled,'  gives  'the  further  sum  of  eight 
thousand  pounds  to  the  trustees  of  the  settle- 
ment,' *  *  #  and  '  for  the  benefit  of  my  daugh- 
ter.' The  word  '■benefit'  is  not  a  technical 
word,  but  a  general  expression.  The  gift 
therefore  may  well  be  read  :  Whereas,  certain 
moneys  were  settled  by  means  of  trustees 
for  the  benefit  of  my  daughter  and  her  chil- 
dren, I  give  an  additional  sum  of  eight 
thousand  pounds  upon  the  same  trusts  in  all 
respects.  The  settlement  was  in  effect  for  the 
benefit  of  the  wife  and  children."  In  re  Pal- 
mer, 3  H.  &  N.  26. 

Separate  Property  of  Married  Women.  (See 
also  the  title  Separate  Property  of  Mar- 
ried Women.) — In  O'Neil  v.  Teague,  8  Ala. 
351,  it  was  held  that  a  gift  to  trustees  for  the 
benefit  of  a  married  woman  and  her  heirs  did 
not  impart  an  interest  to  her  beyond  the  con- 
trol and  dominion  of  her  husband.  The  court 
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Afterwards,  the  clergy  arrogated  to  themselves  this  exemption  in  the  case  of 


said:  "There  is  no  peculiar  potency  in  the 
word  benefit,  which  the  terms  '  in  trust  for,' 
and  '  for  the  use  of,'  do  not  possess.  Every 
gift,  cither  to  a  third  person  directly  or  in 
trust  for  him,  is  for  his  benefit,  whether  or 
not  it  is  so  declared  in  totidem  verbis;  and 
the  word,  so  far  as  the  legal  effect  of  the  in- 
strument is  concerned,  is  a  mere  expletive, 
neither  limiting  nor  enlarging  the  estate  of 
the  beneficiary." 

In  Roberts  v.  Spicer,  5  Madd.  491,  a  legacy 
to  a  married  woman  to  and  for  her  own  use  and 
benefit  was  held  not  to  create  a  separate  estate. 

In  Wills  v.  Sayers,  4  Madd.  409,  a  bequest 
to  a  married  woman  of  a  sum  for  her  sole  and 
separate  use  and  benefit,  and  afterwards  a  be- 
quest of  the  residue  for  her  own  use  and  bene- 
fit, was  held  not  to  create  a  separate  estate  in 
residue. 

But  in  Clark  v.  Maguire,  16  Mo.  302,  where 
a  brother  conveyed  to  a  trustee  one-half  of 
certain  capital  stock  in  trust  for  the  sole  bene- 
fit of  his  sister,  the  wife  of  C,  and  her  chil- 
dren, also  one-half  of  the  profits  arising  from 
the  stock,  to  be  applied  by  the  trustee  for  the 
benefit  of  C.'s  wife  and  her  children,  it  was  held 
that  this  language  was  sufficient  to  exclude 
C.'s  (the  husband's)  right  against  marital 
rights  and  profits.  See  also  Clark  v.  Con- 
way, 23  Mo.  438 ;  Scruggs  v.  Alexander,  72 
Mo.  136;  Mullanphy  v.  Riley,  10  Mo.  492; 
Morrison  v.  Thistle,  67  Mo.  600. 

So,  in  Heathman  v.  Hall,  3  Ired.  Eq.  (N. 
Car.)  414,  a  conveyance  to  a  trustee  intrust 
"for  the  entire  use,  benefit,  profit,  and  advan- 
tage "  of  the  feme  covert  was  held  to  create 
a  sole  and  separate  estate  in  the  property  con- 
veyed. 

And  in  Adamson  v.  Armitage,  19  Ves.  Jr. 
416,  a  bequest  to  a  woman  of  a  fund  with  the 
interest  thereon,  to  be  vested  in  trustees,  the 
income  arising  therefrom  to  be  for  her  sole 
use  and  benefit,  was  held  to  vest  the  capital  for 
her  separate  use. 

Note  for  the  Benefit  of  Married  Woman.  (See 
also  the  titles  Married  Women;  Separate 
Property  of  Married  Women.) — A  note, 
made  by  a  married  woman  and  her  husband 
for  a  loan  of  money  procured  and  used  to  pay 
his  creditors  under  a  compromise,  is  not  a 
contract  for  the  "  benefit  of  herself,  her  family, 
or  her  separate  estate,"  and  is  therefore  not 
binding  upon  her  separate  estate.  National 
Bank  v.  Smith,  43  Conn.  327.  See  also  Smith 
v .  Williams,  43  Conn.  409. 

So,  in  Gore  v.  Carl,  47  Conn.  291,  a  mar- 
ried woman's  contract  to  convey  land  was  held 
not  to  be  for  the  "  benefit  of  herself,  her  family, 
or  her  separate  estate." 

Trust  for  Benefit  of  Wife — Advancement  to 
Husband. — Trustees  were  authorized  to  apply  a 
certain  fund  at  any  time  for  the  advancement 
or  benefit  of  a  married  woman.  This  authority 
was  held,  under  special  circumstances,  to  au- 
thorize an  advance  to  her  husband.  In  re 
Kershaw's  Trusts,  L.  R.  6  Eq.  322. 

Trust  —  Payment  of  Debts. — Where  trustees 
were  empowered  to  apply  a  fund  for  the  pre- 
ferment or  advancement  of  the  beneficiary, 
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or  otherwise  for  his  benefit,  it  was  held  that 
they  might  apply  the  fund  in  payment  of 
the  debts  of  the  beneficiary  where  the  interest 
of  the  debts  absorbed  nearly  all  of  his  income. 
The  court  said:  "  The  words  which  precede 
those  which  I  have  to  construe  are  '  prefer- 
ment or  advancement.'  *  *  *  It  seems  to  me 
that  the  words  'or  otherwise  for  his  benefit' 
are  evidently  put  in  for  the  purpose  of  not 
confining  the  trustees  to  preferment  or  ad- 
vancement ;  and  therefore,  so  far  from  finding 
any  context  which  restricts  the  words,  I  think 
the  context  shows  that  the  words  could  not 
mean  something  of  the  same  kind.  I  must 
decide  the  case  upon  the  words  as  they  stand 
uncontrolled  by  any  context.  I  do  not  think 
anybody  can  doubt  that  paying  this  money  to 
the  creditors  of  this  gentleman  will  confer  a 
very  large  benefit  on  him."  Lowther  v.  Ben- 
tinck,  L.  R.  19  Eq.  166.  See  In  re  Price,  34 
Ch.  Div.  605,  where  this  case  is  distinguished. 
See  also  the  title  Trusts  and  Trustees. 

Absolute  Title. — Where  a  testator  gave  the 
character  of  heirlooms  to  a  part  of  his  house- 
hold furniture,  namely,  his  pictures,  and  then 
bequeathed  to  trustees  all  household  goods, 
furniture,  etc.  (except  his  family  pictures),  to 
sell  such  parts  as  they  should  think  proper, 
and  then  as  to  his  family  pictures,  and  such  of 
his  effects  as  should  remain  unsold,  in  -trust 
for  L.,  if  living,  his  own  proper  use  and  benefit, 
it  was  held  that  the  family  pictures  were 
heirlooms,  but  that  L.  was  absolutely  entitled 
to  the  remaining  personalty;  Plumer,  M.  R., 
saying:  "The  form  of  gift  to  R.  Lumley  is 
too  clear  to  admit  of  doubt.  The  words  '  for 
his  own  use  and  benefit'  are  the  common  lan- 
guage to  express  the  largest  right  that  can  be 
given  over  personal  property,  and  are  used 
throughout  the  will  when  rents  and  profits 
are  to  be  enjoyed  absolutely."  Savile  v.  Scar- 
borough, 1  Swanst.  547. 

Same — Benefit  and  Support. — A  will,  after  dis- 
posing of  a  part  of  an  estate,  gave  the  residue 
to  the  testator's  wife  for  her  benefit  and  sup- 
port, to  use  and  dispose  of  as  she  might  think 
proper,  and  made  a  further  disposition  of  any  of 
the  estate  which  might  be  left  in  her  posses- 
sion at  her  death.  It  was  held  that  the  wife 
took  an  absolute  estate,  and  not  an  estate  for 
her  support  alone,  die  court  saying:  "It  was 
given  for  her  support,  but  not  for  that  alone. 
It  was  for  her  benefit,  and,  using  the  synonyms 
of  the  word,  it  was  for  her  advantage,  her 
profit,  her  gain,  her  account,  her  interest. 
The  word  benefit  and  its  synonyms  mean  more 
than  simply  support;  they  mean  any  purpose 
to  which  the  absolute  owner  of  property  can 
devote  it;  and,  given  for  that  purpose,  they 
mean  that  Mrs.  Stowell  had  unlimited  power 
to  dispose  of  it  at  her  pleasure."  Stowell  v. 
Hastings,  59  Vt.  497. 

Insurance.  (See  also  the  title  Beneficia- 
ries (in  Insurance),  p.  923,  ante.) — In  Rock- 
hold  v.  Canton  Masonic  Mut.  Benevolent  Soc, 
129  III.440,  it  was  held  that  an  undertaking  "in- 
tended in  benefit  the  widows,  orphans,  heirs, 
and  devisees  of  deceased  members,"  is  an 
undertaking  to  pay  after  the  death  of  the 
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all  crimes,  and  finally  extended  it  not 

members  directly  to  the  widows,  orphans, 
heirs,  and  devisees  of  such  deceased  members, 
or,  at  all  events,  in  such  way  that  they  shall  be 
the  immediate  recipients  of  the  use  of  the  sum 
to  be  paid.  The  court  said  :  "  We  must  as- 
sume that  the  word  benefit  is  used  in  its  legal 
sense,  that  of  the  direct  and  absolute  enjoy- 
ment of  the  sum  to  be  paid  or  of  its  use." 

Insurance — Benefit  of  Children.  (See  also  the 
title  Beneficiaries  (in  Insurance),  p.  923, 
ante.) — The  Customs  Annuity  and  Benevolent 
Fund  was  established  by  Act  of  Parliament  in 
the  nature  of  an  insurance  fund  for  the  benefit  of 
the  widows,  children,  etc.,  of  officers  of  the  cus- 
toms. One  of  the  rules  provided  that  of  the 
portion  payable  on  the  death  of  a  subscriber 
two-thirds,  or  the  whole  if  he  left  no  widow, 
"should  be  applied  or  paid  in  any  manner  or 
proportion  which  he  might  propose  for  the 
benefit  of  his  children,  relatives,  or  his  nomi- 
nees who  should  have  been  duly  admitted  by 
the  directors."  A  subscriber  appointed  his 
share  of  the  fund  to  the  trustees  of  his 
daughter's  marriage  settlement,  and  directed 
the  trusts  to  be  for  his  daughter  for  life,  with 
remainder  for  her  husband  for  life,  with  re- 
mainder for  their  issue.  It  was  held  that 
the  settlement  on  the  daughter,  her  husband, 
and  issue,  was  a  valid  application  of  the  fund 
"  for  the  benefit  of  his  daughter"  within  the 
meaning  of  the  rules.  In  re  Pocock's  Policy, 
L.  R.  6  Ch.  445. 

Benefit  of  Survivorship.  (See  also  Surviv- 
orship; and  the  title  Legacies  and  De- 
vises.)— A  testator  gave  a  fund  to  trustees 
upon  trust  to  pay  the  income  to  A  during  his 
life,  and  after  the  decease  of  A,  leaving  issue, 
upon  trust  to  pay,  apply,  assign,  and  transfer 
both  principal  and  interest  to  and  amongst  all 
and  every  the  child  and  children  of  A,  equally 
to  be  divided  between  them,  and  if  but  one, 
then  to  such  only  child,  to  be  paid  to  them  if 
sons  at  twenty-one,  and  if  daughters  at  that 
age  or  marriage,  "  with  benefit  of  survivor- 
ship," etc.  A  had  eight  children,  of  whom 
three  died  infants  in  their  father's  lifetime, 
two  attained  twenty-one  and  died  in  his  life- 
time, and  three  attained  twenty-one  and  sur- 
vived him.  It  was  held  that  the  words  "  with 
benefit  of  survivorship"  referred  to  the  period 
when  the  shares  became  absolutely  vested,  and 
not  to  the  time  of  payment,  and  therefore  the 
two  children  who  attained  twenty-one  and 
died  in  their  father's  lifetime  took  vested 
interests,  and  that  their  representatives  were 
entitled  to  share  in  the  fund  along  with  the 
children  who  survived  their  father.  Cornect 
v.  Wadman,  L.  R.  7  Eq.  80. 

There  is  a  difference  between  a  gift  over  of 
the  shares  of  any  prior  legatees  to  the  surviv- 
ors, and  a  gift  to  several  with  benefit  of  sur- 
vivorship. The  latter  expression  is  very 
general,  and  may  without  impropriety  be  held 
to  pervade  the  whole  fund,  so  as  to  carry  ac- 
crued as  well  as  original  shares.  2  Jarm.  on 
Wills  714,  citing  In  re  Crawhall's  Trust,  8 
DeG.  M.  &  G.  480.  See  also  Vorley  v. 
Richardson  8  DeG.  M.  &  G.  126,  25  L.  J. 
Ch.  335. 


only  to  "every  little  subordinate  officer 

As  to  this  phrase,  giving  a  vested  interest, 
see  Corneck  v.  Wadman,  L.  R.  7  Eq.  80, 
wherein  M'Donald  v.  Bryce,  16  Beav.  581, 
was  doubted.  See  also  Daniel  v.  Gosset,  19 
Beav.  478;  and  the  title  Legacies  and  De- 
vises. 

Sectarian  Aid.  (See  also  the  titles  Consti- 
tutional Law;  Religious  Societies; 
Schools.)  —  Within  the  constitutional  pro- 
vision that  no  money  or  property  of  the  state 
shall  be  given  or  appropriated  for  the  benefit  of 
any  sectarian  or  religious  society,  a  contract 
for  the  instruction  of  a  class  of  students  at  a 
sectarian  university  was  held  to  be  for  the 
benefit  of  the  university,  and  therefore  void. 
The  court  said  :  "  What  then  constitutes  benefit 
or  aid  ?  Webster  defines  benefit  to  mean  '  what- 
ever contributes  to  promote  prosperity  ;  *  *  * 
add  value  to  property;  advantage,  profit.' 
'  To  aid '  is  defined  by  the  same  author  '  to 
support,  either  by  furnishing  strength  or 
means  to  help  to  success.'  The  demand  ol 
plaintiff  is  for  money  due  for  the  tuition  of 
a  class  of  students  alleged  to  have  been  in- 
structed under  a  contract  with  the  board  of 
education.  Would  not  the  payment  of  this 
demand  be  for  the  benefit  of  or  to  aid  the  uni- 
versity ?  Is  not  the  tuition  received  from  every 
student  for  the  benefit  of  or  to  aid  the  school, 
to  support,  to  strengthen  it?  Do  not  such 
institutions  depend  mainly  upon  the  tuition 
fees  of  students  they  can  obtain  for  their  sup- 
port? But  the  learned  counsel  for  plaintiff 
strenuously  contends  that  the  sum  due  plaintiff 
will  not  be  contributed  for  the  benefit  of  or  to 
aid  the  university,  but  in  payment  for  services 
rendered  the  state,  or  to  its  students,  in  pre- 
paring them  for  teaching  in  the  public  schools. 
This  contention,  while  plausible,  is,  we  think, 
unsound,  and  leads  to  absurd  results."  Synod 
of  Dakota  v.  State,  2  S.  Dak.  366. 

Benefit  of  Lav. — A  Massachusetts  statute 
(Stat.  1818,  c.  113)  provided  "  that  no  person 
should  be  entitled  to  the  benefit  of  law  for  the 
recovery  of  any  debt  or  fee  accruing  for  his  pro- 
fessional services,"  unless  properly  licensed 
In  an  action  by  an  unlicensed  physician,  after 
the  repeal  of  the  statute  for  services  rendered 
before  the  repeal,  it  was  held  by  Shavr, 
C.  J.  :  "Taking  the  terms  together,  the  woi-d 
1  recovery  '  with  that  of  '  benefit  of  law,'  the 
construction,  we  think,  is  '  benefit 1  of  legal  pro- 
ceedings,' including  all  modes  in  which  pay- 
ment of  a  debt  may  be  obtained  by  process  of 
law.  *  *  *  It  results  from  this  that  the  policy 
of  the  statute  was  intended  to  be  reached  and 
effected,  not  by  providing  that  a.  debt  should 
not  accrue,  by  force  of  the  common  law, 
from  services  done  on  request,  but  that  the 
debt  should  not  be  enforced  by  legal  proceed- 
ings of  any  kind.  It  therefore  affected  the 
remedy,  but  not  the  right."  Hewitt  v.  Wil- 
cox, 1  Met.  (Mass.)  154. 

Benefit  of  Exemption. — The  constitutional 
provision  relating  to  the  exemption  of  a  home- 
stead to  the  head  of  a  family  residing  in 
Florida,  providing  that  "  this  exemption  shall 
accrue  to  th«  heirs  of  the  party  having  en- 
joyed or  taken  the  benefit  of  such  exemption," 
j  Volume  III. 


Definitions.  BENEFIT  SOCIETIES— BENEVOLENT.  Definitions. 


belonging  to  the  church  or  clergy,  but  even  many  that  were  totally  laymen  ;  "  1 
every  one  who  could  read  being  entitled  to  the  privilegium  clericale. 

English  statutes.— The  Stat.  4  Hen.  VII.,  c.  13,  limited  the  right,  in  the  case 
of  laymen,  to  one  exemption,  and  directed  them  to  be  burnt  in  the  hand  in 
order  that  they  might  not  claim  it  twice.  After  being  delivered  from  the 
secular  court  the  offender  underwent  a  mock  trial  in  the  ecclesiastical  courts. 
The  privilege  of  clergy  was  restricted  by  various  statutes,  and  finally  abolished 
by  Stat.  7  and  8  Geo.  IV.,  c.  28. 

Federal  statute. — The  Act  of  Congress  of  April  30,  1790,  §  30,  provides 
that  it  shall  not  be  allowed  upon  conviction  of  any  crime  for  which,  by  any 
statute  of  the  United  States,  the  death  penalty  is  or  shall  be  provided.2 

Early  Cases  in  the  United  states. — But  the  right  has  been  recognized  in  some  of 
the  earlier  cases  in  several  states.3 

BENEFIT  SOCIETIES. — See  the  titles  Beneficiaries  (in  Insurance), 
ante,  p.  893  ;  Benevolent  or  Beneficial  Associations,  post,  p.  1041. 

BENEVOLENCE.— In  old  European  law,  an  extraordinary  aid  granted  by 
freemen  to  their  sovereign  as  a  voluntary  gratuity;  goodwill;  kindness; 
humanity  ;  a  word  of  wider  meaning  than  "  charity,"  with  which,  however,  it  is 
often  found.4 

BENEVOLENT— See  note  5. 


is  operative  to  secure  to  the  heirs  the  benefit 
of  the  homestead  exemption,  notwithstanding 
that  the  deceased  head  of  the  family  had  not 
resorted  to  the  statutory  method  of  defining 
and  placing  on  record  the  description  of  the 
property  which  he  intended  should  constitute 
his  homestead.  Baker  v.  State,  17  Fla.  406. 
See  the  title  Homestead. 

Benefits — Grain.  (See  also  the  title  Crops.) 
— A  devise  to  the  testator's  wife  of  all  benefits  of 
his  re#l  estate,  until  his  children  should  be- 
come of  age,  was  held  to  pass  grain  growing 
in  the  ground  at  the  time  of  the  testator's 
death.    Grubb's  Appeal,  4  Yeates  (Pa.)  23. 

1.  4  Bl.  Com.  365. 

2.  Rap.  &  Lawrence  Diet. 

3.  In  State  v.  Scott,  1  Hawks  (N.  Car.)  24, 
it  was  held  that  if  a  statute  takes  away  clergy 
from  any  offense,  and  another  statute,  either 
prior  or  subsequent,  creates  that  offense  by  its 
known  legal  and  technical  name,  all  of  the 
qualities  of  its  name  will  attach  to  it,  hence  it 
will  stand  ousted  of  clergy. 

Women. — In  State  v.  Gray,  1  Murph.  (N. 
Car.)  147,  a  woman  was  held  entitled  to  benefit 
of  clergy.  The  court  said  :  "  No  reason  can  at 
this  day  exist  why  females  shall  not  be  entitled 
to  benefit  of  el  erf/)/." 

When  Pardon  Takes  Effect. — In  Keith  v.  Good- 
win, 6  Jones  L.  (N.  Car.)  398,  it  is  said:  "It 
would  seem  that  the  statute  pardon,  which  is 
an  incident  to  benefit  of  clergy,  does  not  take 
effect  until  the  party  is  burned  in  the  hand 
and  delivered  out  of  prison." 

Arson.— In  Com.  v.  Posey,  4  Call  (Va.)  115, 
it  was  held  that  a  party  found  guilty  of  arson 
was  not  entitled  to  the  benefit  of  clergy. 

But  in  State  v.  Sutcliffe,  4  Strobh.  L.  (S. 
Car. )  372,  it  was  held  that  where  an  indict- 
ment charged  the  burning  of  a  "  house,"  bene- 
fit of  clergy  was  not  taken  away  by  the  statutes 
which  took  it  away  from  the  burning  of  a 
"  dwelling  house  "  or  "barn  having  corn  or 
grain  in  it." 


Right  Not  Recognized — Indiana. — In  Fuller  v. 

State,  1  Blackf.  (Ind.)  66,  the  court  said  :  "  It 
is  said  that  the  court  below  erred  in  refusing 
to  the  prisoner  the  benefit  of  clergy.  As  to  this 
objection  there  surely  can  be  but  one—opin- 
ion. The  benefit  of  clergy  never  was  properly 
a  common-law  privilege.  iChittyCrim.  Law 
667.  It  originated  with  that  of  sanctuary  in 
the  gloomy  times  of  popery.  It  was  the  off- 
spring of  that  absurd  and  superstitious  venera- 
tion for  a  privileged  order  in  society,  which 
unfortunately  existed  in  those  ages  of  dark- 
ness, when  the  persons  of  clergymen  were 
considered  sacred,  and  churchyards  wTere 
viewed  as  consecrated  ground.  The  statutes 
of  England  on  the  subject  are  local  to  that 
kingdom.  They  were  not  made  in  aid  of  the 
common  law,  and  are  certainly  not  adopted  as 
the  laws  of  our  country." 

Minnesota. — In  State  v.  Bilansky,  3  Minn. 
246,  benefit  of  clergy  was  not  recognized  as  ex- 
isting in  Minnesota. 

Abolished  in  Pennsylvania. — Com.  z\  Gable, 
7  S.  &  R.  (Pa.)  423. 

4.  Burrill's  Law  Diet.,  sub  voce;  1  Robert- 
son's Chas.  V.,  Appendix,  note  38. 

5.  Charities — Benevolent  and  Charitable  Dis- 
tinguished— Void.  (See  also  the  title  Chari- 
ties and  Trusts  for  Charitable  Uses.) — 
In  Adye  v.  Smith,  44  Conn.  60,  26  Am.  Rep. 
424,  a  residuary  devise  and  bequest  to  a  trus- 
tee "for  any  and  all  benevolent  purposes  that 
he  may  see  fit,"  was  held  void  for  uncertainty. 
The  court  said  :  "  While  it  is  true  that  there 
is  no  charitable  purpose  which  is  not  also  a 
benevolent  purpose,  yet  the  converse  is  not 
equally  true,  for  there  may  be  a  benevolent 
purpose  which  is  not  charitable  in  the  legal 
sense  of  the  term." 

In  the  case  of  Norris  v.  Thomson,  19  N.  J. 
Eq.  307,  the  court,  by  Zabriskie,  Ch.,  said: 
"  The  word  benevolent  is  certainly  more  indefi- 
nite and  of  far  wider  range  than  '  charitable 
or  '  religious it  would  include  all  gifts 
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prompted  by  good  will  or  kind  feeling  towards 
the  recipient,  whether  an  object  of  charity  or 
not.  The  natural  and  usual  meaning  of  the 
word  would  so  extend  it.  It  has  no  legal  mean- 
ing separate  from  its  usual  meaning.  The 
word  'charitable'  has  acquired  a  settled  lim- 
ited meaning  in  law  which  confines  it  within 
known  limits.  In  all  the  decisions  on  this 
subject  it  has  been  held  that  a  devise  or  be- 
quest in  England  for  benevolent  objects,  or  in 
trust  to  give  to  such  objects,  is  too  indefinite 
and  therefore  void,  and  not  being  within  the 
scope  of  the  statute  of  Elizabeth  is  not  saved 
by  it."  See  Thomson  v.  Norris,  20  N.  J.  Eq. 
489;  Williams  v.  Kershaw,  5  CI.  &  F.  m; 
Ellis  v.  Selby,  1  Myl.  &  C.  286;  2  Roper  on 
Leg.  1237;  Babb  v.  Reed,  5  Rawle  (Pa.)  151; 
James  v.  Allen,  3  Meriv.  17;  Morice  v.  Dur- 
ham, 9  Ves.  Jr.  399;  Vezey  v.  Jamson,  1  Sim. 
&  S.  69;  Kendall  v.  Granger,  5  Beav.  300. 

A  devise  in  trust  to  be  applied  solely  for  be- 
nevolent purposes  is  not  a  charity,  and  is  void. 
The  court  said:  "The  word  benevolent,  of  it- 
self, without  anything  in  the  context  to  qualify 
or  restrict  its  ordinary  meaning,  clearly  in- 
cludes not  only  purposes  which  are  deemed 
charitable  by  a  court  of-  equity,  but  also  any 
acts  dictated  by  kindness,  good  will,  or  a  dis- 
position to  do  good,  the  objects  of  which 
have  no  relation  to  the  promotion  of  education, 
learning,  or  religion,  the  relief  of  the  needy, 
the  sick,  or  the  afflicted,  the  support  of  public 
works,  or  the  relief  of  public  burdens,  and 
cannot  be  deemed  charitable  in  the  technical 
and  legal  sense."  Chamberlain  v.  Stearns, 
in  Mass.  268. 

So  in  the  following  cases  directions  to  apply 
funds  to  benevolent  purposes  were  held  void 
for  uncertainty:  Williams  v.  Kershaw,  5  CI. 
&  F.  111;  James  v.  Allen,  3  Meriv.  17.  See 
also  Vezey  v.  Jamson,  1  Sim.  &  S.  69;  Ken- 
dall v.  Granger,  5  Beav.  300. 

Same — Valid. — In  De  Camp  v.  Dobbins,  29 
N.  J.  Eq.  36,  it  was  held  that  a  devise  to  a 
church  in  trust,  that  it  might  use  the  same  to 
aid  the  missionary,  educational,  and  benevolent 
enterprises  of  such  church,  was  held  valid  as  a 
charitable  bequest.  The  court  said  :  "'A  lati- 
tudinarian  interpretation  of  the  words  '  char- 
ity '  and  'charitable'  has  been  unhesitatingly 
given  in  order  to  effectuate  the  intention  of 
testators  ;  why  should  not,  for  the  same  pur- 
pose, a  restricted  one  be  given  to  the  words 
benevolenee  and  benevolent  ?  Why  may  they 
not  be  interpreted  according  to  their  popu- 
lar signification,  and  so  be  held  to  mean 
just  what  the  testator,  in  the  great  majority 
of  cases,  understands  them  to  mean  ?  '  The 
main  and  necessary  characteristic,'  says  Lord 
Brougham,  '  is  charitable  intent.'  Atty.-Gen. 
v.  Haberdashers'  Co.,  1  Myl.  &  K.  428.  The 
meaning  of  the  word  benevolent  in  the  be- 
quest under  consideration  is  controlled  by 
the  character  and  purposes  of  the  legatee,  in 
aid  of  whose  interests  and  enterprises  the  gift 
is  to  be  employed." 

In  Goodale  v.  Mooney,  60  N.  H.  528,  the 
following  was  held  to  be  a  valid  bequest  in 
trust:  "  I  place  the  remainder  of  my  property 
in  the  hands  of  my  executors,  to  be  distributed 
by  them  after  my  decease  among  my  rela- 
tives, and  for  benevolent  objects,  in  such  sums 

l( 


as  in  their  judgment  shall  be  for  the  best." 
The  court  said:  "Benevolent,  in  its  popular 
sense  and  use,  is  synonymous  with  'charitable.' 
The  testator  evidently  used  the  word  benevo- 
lent in  its  popular  sense,  meaning  well-doing 
and  not  well-wishing.  It  is  apparent  he  in- 
tended to  do  well  for  certain  objects,  and  not 
simply  to  wish  them  well.  This  is  plain 
from  the  fact  that  he  placed  twenty-five 
thousand  dollars  in  trust  for  that  purpose. 
The  question  to  be  decided  is,  what  this 
testator  meant  by  the  word  benevolent ;  not 
what  the  word  means  etymologieally,  or  as 
used  in  any  other  connection  whatever.  It 
cannot  be  inferred  that  he  used  this  word 
with  a  meaning  which  would  defeat  his  in- 
tention, rather  than  with  a  meaning  which 
would  carry  out  his  purpose.  We  submit 
that  ninety-nine  persons  out  of  every  hundred 
who  use  the  word  benevolent  use  it  as  synon- 
ymous with  '  charitable.'  And  this  is  the  great 
fact,  known  to  the  court  in  this  case,  which 
we  urge  is  proper  for  them  to  consider, 
and  which  should  influence  them  in  the 
determination  of  the  question  here  pre- 
sented." 

Same — Explanatory  Words. — In  Suter  v.  Hil- 
liard,  132  Mass.  413,  the  court  said:  "The 
word  benevolent,  as  applied  to  objects  or  pur- 
poses, may  refer  to  those  which  are  in  their 
nature  charitable,  and  may  also  have  a  broader 
meaning,  and  include  objects  and  purposes 
not  charitable  in  the  legal  sense  of  that 
word.  Acts  of  kindness,  friendship,  fore- 
thought, or  good  will  might  properly  be  de- 
scribed as  benevolent.  It  has  therefore  been 
held,  that  gifts  to  trustees,  to  be  applied  'for 
benevolent  purposes'  at  their  discretion,  or 
'to  such  benevolent  purposes'  as  they  could 
agree  upon,  do  not  create  a  public  charity. 
Chamberlain  v.  Stearns,  in  Mass.  267;  James 
v.  Allen,  3  Meriv.  17.  In  those  cases  the  word 
benevolent  was  the  only  word  used  in  describ- 
ing the  purposes  to  which  the  gifts  were  to 
be  devoted.  But  where  it  is  used  in  connec- 
tion with  other  words  explanatory  of  its  mean- 
ing, and  indicating  the  intent  of  the  donor  to 
limit  it  to  purposes  strictly  charitable,  it  has 
been  held  to  be  synonymous  with,  or  equiva- 
lent to,  'charitable.'  Numerous  instances  of 
such  use  of  the  word  in  the  statutes  of  this 
commonwealth  are  referred  to  in  Saltonstall 
v.  Sanders,  n  Allen  (Mass.)  448.  And  it  was 
said  by  Mr.  Justice  Gray,  in  delivering  the 
judgment  in  that  case:  'Whatever  may  be 
the  meaningi  in  the  law  of  Massachusetts,  of 
the  word  benevolence  by  itself,  there  can  be 
no  doubt  that  when  used  in  connection  with 
'charity,'  as  in  this  will,  it  is  synonymous 
with  it.  Saltonstall  v.  Sanders,  n  Allen 
(Mass.)  470."  See  also  Rotch  v.  Emerson, 
105  Mass.  434. 

Same— Charter  of  Society. — In  Jones  v.  Haber- 
sham, 107  U .  S.  184,  the  court  said  :  "  The  fact 
that  the  gift  to  the  Widows'  Society  is  directed 
'  to  be  appropriated  to  the  benevolent  purposes 
of  said  society  '  docs  not  affect  its  validity,  be- 
cause the  charter  of  the  society  shows  that  all 
its  purposes  are  charitable  in  the  legal  sense. 
It  is  only  when  a  gift  might  be  applied  to 
benevolent  purposes  which  are  not  charitable 
in  that  sense,  that  the  gift  fails.  Saltonstall 
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v.  Sanders,  n  Allen  (Mass.)  446;  Suter  v. 
Milliard,  132  Mass.  412 ;  De  Camp  v.  Dobbins, 
29  N.  J.  Eq.  36;  Adye  v.  Smith,  44  Conn.  60; 
In  re  Jarman's  Estate,  8  Ch.  Div.  584." 

Benevolent  or  Charitable  Associations — Sav- 
ings Banks.  (See  also  the  titles  Benevo- 
lent or  Beneficial  Associations,  ante; 
Savings  Banks.) — A  savings  bank,  formed 
for  the  pecuniary  profit  of  its  members,  was 
held  not  a  benevolent  or  charitable  society 
within  the  meaning  of  a  Minnesota  statute 
authorizing  the  incorporation  of  such  socie- 
ties. The  court  said  :  "  The  leading  purpose 
of  an  association  is  the  purpose  which  de- 
termines its  character.  Ex  vi  termini,  a 
benevolent  or  charitable  association  must  be 
one  whose  leading  purpose  is  benevolence  or 
charity,  and  not  the  pecuniary  advantage  of 
its  members.  The  fact  that  a  savings  associa- 
tion, formed  for  the  pecuniary  profit  of  its 


stockholders,  will,  if  well  managed,  promote 
economy  and  providence  in  depositors,  is  a 
mere  incident  to  its  characteristic  purpose. 
Any  useful  employment  directly  or  indirectly 
benefits  others  than  the  persons  employed ; 
but  if  it  be  carried  on  for  the  pecuniary  profit 
of  such  persons  it  is  never  spoken  of  as 
benevolent  or  charitable."  Sheren  v.  Menden- 
hall,  23  Minn.  93. 

And  see  the  case  of  State  v.  Critchett,  37 
Minn.  13,  where  an  association  whose  purpose 
was  to  endow  the  wife  of  each  member  with  a 
sum  of  money,  was  held  not  a  benevolent  society 
within  the  same  statute. 

Taxation — Exemption.  (See  also  the  title 
Exemptions  (Taxation).) — A  Masonic  hall 
was  held  a  benevolent  institution.  Indianapolis 
v.  Grand  Master,  etc.,  25  Ind.  518. 

Benevolent  Distinguished  from  Beneficent. — 
See  Beneficent. 
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I.  Definition  and  Distinctions. — A  benevolent  or  beneficial  association  is 
an  organized  union  of  persons,  which,  through  the  mutual  cooperation  of 
the  members,  furnishes  to  such  members  or  to  their  families,  relatives, 
dependents,  or  other  designated  beneficiaries,  upon  a  specified  contingency, 
aid,  protection,  benefits,  or  profits.1 

The  Words  "Benevolent "  and  "Beneficial"  are  not  synonymous,  as  commonly  used,2 
neither  do  the  terms  "  benevolent  association"  and  "  beneficial  association," 
when  separately  used,  convey  precisely  the  same  idea,  nor  should  they,  with 
strict  accuracy,  be  used  interchangeably.3 

The  Essential  Difference  between  a  benevolent  association  and  a  beneficial 
association,  in  a  strict  use  of  those  terms,  is  that  the  former  has  for  its 
object  the  conferring  of  benefits  without  requiring  an  equivalent  from  the  one 
benefited  ; 4  and  in  that  sense  it  may  be  a  charity.5 


1.  "  Mutual  Benefit  Societies  are  the  out- 
growth of  the  fraternities,  clubs,  and  guilds  of 
previous  generations,  and  in  them  will  be 
found  the  mature  and  crystallized  ideas  of 
mutual  assistance  in  time  of  need  and  sick- 
ness, and  of  the  care  of  the  families  of  de- 
ceased members.  The  great  object  of  such 
societies  is  to  pay  to  such  families  a  benefit 
fund  to  enable  them  to  procure  the  necessaries 
of  life."  Niblack  on  Benefit  Soc.  &  Acc.  Ins., 
§  i. 

"  All  of  them  collect  monthly  or  oftener 
from  their  members  certain  contributions  or 
assessments,  in  consideration  of  which  they 
agree  to  pay  to  the  member,  if  sick  or  disabled, 
an  agreed  amount,  or,  upon  his  death,  to  pay 
to  his  designated  beneficiary  a  specified  sum, 
or  an  amount  equal  to  the  aggregate  of  one 
assessment,  not  exceeding  a  certain  sum.  In 
most  cases  these  beneficiaries  must  be  of  the 
family  of  the  deceased,  or  those  dependent 
upon  him  in  some  way  for  support."  i  Bacon 
on  Ben.  Soc.  &  Life  Ins.,  §  3.  See  also  2  May 
on  Ins.  (3d  ed.),  §  548;  Spruance  v.  Farmers', 
etc.,  Ins.  Co.,  9  Colo.  73  ;  Carlton  v.  Southern 
Mut.  Ins.  Co.,  72  Ga.  371 ;  State  v.  Standard 
L.  Assoc.,  38  Ohio  St.  281;  Com.  v.  Equita- 
ble Beneficial  Assoc.,  137  Pa.  St.  412;  Com. 
v.  Keystone  Ben.  Assoc.,  171  Pa.  St.  465.  See 
the  title  Beneficiaries  (in  Insurance). 

2.  Benevolent. — "Intended  for  the  confer- 
ring of  benefits,  as  distinguished  from  the 
making  of  profit;  as,  a  benevolent  enterprise; 
a  benevolent  institution."    Century  Diet. 

Beneficial. — "Contributing  to  a  valuable  end  ; 
conferring  benefit ;  advantageous;  profitable; 
useful  ;  helpful."    Century  Diet. 

An  Association  for  Pecuniary  Profit  of  its 
members  can  never  be  deemed  benevolent,  as 
a  savings  institution.  Sheren  v.  Mendenhall, 
23  Minn.  92.  Or  an  association  the  object  of 
which  is  to  aid  its  members  by  loans  or  ad- 
vances of  money.  People  v.  Nelson,  3  Lans. 
(N.  Y.)  394. 

As  Insurance  Company — Statute. — A  company 
organized  for  the  purpose  of  making  contracts 
of  mutual  life  insurance,  although  benevolent 
and  not  speculative,  was  held  to  be  an  insur- 
ance company  within  the  meaning  of  a  statute 
requiring  a  certificate  of  authority  as  a  pre- 
requisite to  transacting  insurance  business. 
Com.  v.  Wetherbee,  105  Mass.  149. 

But  where  the  object  of  an  association  was 
for  the  relief  of  its  sick  and  unemployed  mem- 


bers and  the  payment  of  benefits  upon  the  old 
age,  disability,  or  death  of  such  members,  it 
was  held  not  to  be  an  insurance  company. 
Supreme  Council,  etc.,  v.  Fairman,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  386. 

To  the  same  effect  are  Peyre  v.  Mutual  Re- 
lief Socr,  90  Cal.  240;  Barbaro  v.  Occidental 
Grove  No.  16,  4  Mo.  App.  429;  Borgraefe  v. 
Knights  of  Honor,  26  Mo.  App.  218;  Durian 
v.  Central  Verein,  7  Daly  (N.  Y.)  168. 

See  also,  as  to  the  distinction  between  com- 
panies that  do  and  those  that  do  not  insure 
for  the  benefit  of  the  families  and  heirs  of 
members,  the  latter  being  not  benevolent, 
though  not  speculative,  Bolton  v.  Bolton,  73 
Me.  299;  Walker  v.  Giddings,  103  Mich.  344; 
State  v.  Moore,  38  Ohio  St.  7. 

3.  Mutual  Aid  Associations  have  been  held 
not  subject  to  restrictions  imposed  by  statute 
upon  stock  and  mutual  companies.  State  v. 
Iowa  Mut.  Aid  Assoc.,  59  Iowa  125. 

Associations  for  mutual  benevolence  are  not 
regarded  as  charitable.  Babb  v.  Reed,  5 
Rawle  (Pa.)  151,  28  Am.  Dec.  650.  See  the 
title  Societies  and  Clubs. 

Associations  for  Religious  Purposes  have  been 
distinguished  from  those  of  general  benevo- 
lence. Stewart  v.  Father  Mathew  Soc,  41 
Mich.  67;  Podesta  v.  Societa  Di  Unione,  2 
Ohio  Dec.  442.  See  the  title_  Religious  So- 
cieties. 

4.  Conferring  Benefits  without  an  Equivalent — 
Benevolent  Association. — So  held  on  quo  -war- 
ranto, where  an  association  was  organized  as 
"  benevolent  "  under  a  special  statute,  for  the 
purpose  of  endowing  the  wife  of  each  mem- 
ber on  his  marriage  with  a  sum  "  equal  to  as 
many  dollars  as  there  shall  be  members.  " 
Foster  v.  Moulton,  35  Minn.  458,  where  the 
court,  by  Berry,  J.,  said  :  "  The  undertaking  is 
not  in  any  proper  sense  benevolent,  but  it  is 
for  a  quid  pro  quo;  it  is  paid  for.  "  Followed 
in  State  v.  Critchett,  37  Minn.  13,  where  the 
court,  by  Gilfillan,  J.,  said:  "  It  is  clear  from 
the  plan  of  the  association  that  it  was  not  in- 
tended to  bestow  any  benefit  or  help  without 
what  was  thought  to  be  an  equivalent." 

To  the  same  effect  are  State  v.  Trubey,  37 
Minn.  97;  Rockhold  Canton  Masonic  Mut. 
Benevolent  Soc,  129  111.  440. 

5.  Charities  Distinguished — Tax  Exemption. — 
Where  the  exemption  of  property  from  tax- 
ation is  involved,  the  distinction  between 
benevolent   or   charitable   associations  and 
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But  the  Similarity  of  the  nature  and  o 
government,  of  such  associations,  rend 

beneficial  associations  is  sharply  drawn. 
Laws  of  exemption  are  to  be  strictly  con- 
strued. A  charity  is  held  to  mean  a  public 
charity — one  whose  benefits  are  extended  to 
needy  persons  generally,  without  regard  to 
their  relation  to  the  members  of  the  society, 
or  to  the  fees  paid.  A  beneficial  society 
whose  beneficence  is  confined  to  the  members, 
their  families,  dependents,  or  friends,  and 
depends  upon  the  contributions  made,  is  not 
a  charity,  but  a  private  institution  for  the 
mutual  advantage  of  the  members,  fhe 
property  of  such  a  society  is  therefore  not  ex- 
empt from  taxation  under  a  law  exempting 
the  property  of  charities.  Gorman  v.  Russell, 
14  Cal.  536;  Bangor  v.  Rising  Virtue  Lodge 
N  o.  10,  73  Me.  428 ;  Saltonstall  v.  Sanders,  11 
Allen  (Mass.)  468;  Hennepin  County  v.  Broth- 
erhood of  Gethsemane,  27  Minn.  460,  38  Am. 
Rep.  299,  and  note;  Morning  Star  Lodge  No. 
26  v.  Hayslip,  23  Ohio  St.  144;  Humphries  v. 
Little  Sisters  of  Poor,  29  Ohio  St.  201 ;  Babb 
v.  Reed,  5  Rawle  (Pa.)  151,  28  Am.  Dec.  650; 
Swift  v.  Easton  Beneficial  Soc,  73  Pa.  St. 
362;  Donohugh's  Appeal,  86  Pa.  St.  306; 
Delaware  County  Institute  v.  Delaware 
County,  94  Pa.  St.  163;  Thomas  v.  Ellmaker, 
1  Pars.  Eq.  Cas.  (Pa.)  98. 

But  see  Indianapolis  v.  Grand  Master,  etc., 
25  Ind.  518,  wherein  an  association  was  held 
to  be  a  public  charity  within  the  exemption 
laws,  which  confined  its  benefactions  to  the 
members  of  a  Masonic  order,  and  the  court,  by 
Frazer,  C.  J.,  said  :  "  If  that  only  be  charity 
which  relieves  human  want,  without  discrim- 
inating amongst  those  who  need  relief,  then 
indeed  it  is  a  rarer  virtue  than  has  been 
supposed.  And  if  one  organization  may  con- 
fine itself  to  a  sex,  or  church,  or  city,  why  not 
to  a  given  confraternity?" 

To  the  same  effect,  see  Savannah  v.  Solo- 
mon's Lodge  No.  1,  53  Ga.  93;  State  v.  Addi- 
son, 2  S.  Car.  499;  Petersburg  v.  Petersburg 
Benevolent  Mechanic's  Assoc.,  78  Va.  431,  8 
Am.  &  Eng.  Corp.  Cas.  484. 

In  Burdine  v.  Grand  Lodge,  37  Ala.  478,  it 
was  held  that  the  court,  would  take  judicial 
notice  of  the  fact  that  the  society  of  Free 
Masons  was  "  purely  charitable." 

See  Further,  the  title  Exemptions  (Taxa- 
tion). 

Where  No  Question  of  Taxation  Involved. — 

Where,  however,  the  right  of  taxation  is  not 
involved,  the  line  is  less  sharply  drawn.  It 
has  been  held  that  a  member  of  a  benevolent 
society  is  not  disqualified  to  serve  on  a  jury 
in  a  case  involving  the  property  of  the  society, 
because  it  is  a  charity,  and  therefore  the 
members  have  no  pecuniary  interest  in  the 
suit.  Burdine  v.  Grand  Lodge,  37  Ala. 
478. 

It  has  been  held  also  that  the  property  of 
a  benevolent  society  may  not  be  divided 
among  the  members,  after  a  vote  to  dissolve, 
on  the  ground  that  the  funds  of  a  charity  may 
not  be  diverted  to  a  use  which  is  not  charitable. 
Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392 ; 
Penfield  v.  Skinner,  11  Vt.  296.    On  the  other 

1 


)jects,  as  well  as  the  organization  and 
rs  the  application  of  the  general  rules 

hand,  it  was  held  that  a  devise  which  would 
have  been  void  if  made  to  a  charitable  use  is 
yet  good  if  made  to  a  society  organized  for 
the  relief  of  indigent  and  distressed  worthy 
Masons,  their  widows  or  orphans.  Swift  v. 
Easton  Beneficial  Soc,  73  Pa.  St.  362. 

Cy  pres  Doctrine. — The  doctrine  of  cy-pres 
cannot  be  applied  as  in  the  case  of  a  purely 
charitable  institution,  to  a  society  organized 
to  provide  annuities  for  the  widows  of  its  de- 
ceased members,  from  subscriptions,  fees,  and 
forfeitures.  Cunnack  v.  Edwards  (1895),  1 
Ch.  489. 

Devises  to  Charitable  Uses. — In  case  of  de- 
vises to  charitable  uses  being  prohibited  or 
restricted  by  statute,  a  devise  made  to  a  so- 
ciety for  the  accumulation  of  funds  by  con- 
tribution from  the  members  for  their  mutual 
relief  in  case  of  sickness,  was  held  not  left  to 
a  charitable  use,  and  hence  should  pass  to  the 
society.  Swift  v.  Easton  Beneficial  Soc,  73 
Pa.  St.  362. 

To  the  same  effect,  in  the  case  of  a  Masonic 
lodge,  see  Everett  v.  Carr,  59  Me.  326. 

For  Full  Discussion  of  this  subject,  see  the 
title  Charities,  and  Trusts  for  Chari- 
table Uses. 

Dissolution. — Upon  the  dissolution  of  an  as- 
sociation organized  for  the  purpose  of  furnish- 
ing aid  to  its  members  in  case  of  sickness, 
who  were  all  employees  of  a  certain  corpora- 
tion, the  fund  reverted  to  the  contributors,  as 
such  an  association  was  held  not  a  public 
charity.  Coe  v.  Washington  Mills,  149  Mass. 
543- 

But  a  Masonic  lodge  was  held  to  be  such  a 
public  charity  that  the  members  could  not  by 
vote  distribute  among  themselves,  upon  dis- 
solution, property  which,  according  to  the 
purposes  of  the  order,  was  held  to  have  been 
accumulated  "  for  the  relief  of  indigent  and 
distressed  worthy  Masons,  their  widows  and 
orphans,"  and  it  was  the  duty  of  the  court  to 
appoint  a  trustee  upon  dissolution  to  adminis- 
ter the  property  to  such  use.  Duke  v.  Fuller, 
9  N.  H.  536,  32  Am.  Dec.  392. 

The  General  Principles  of  benevolent  associa- 
tions as  public  charities  are  discussed  in  the 
following  cases : 

England. — U.  S.  V.  Drummond,  cited  in 
Whicker  v.  Hume,  7  H.  L.  Cas.  141  ;  British 
Museum  v.  White,  2  Sim.  &  S.  595;  Jones  v. 
Williams,  Ambl.  652. 

United  States. — Vidal  v.  Girard,  2  How. 
(U.  S.)  128. 

Kentucky.— Cahill  v.  Bigger,  8  B.  Mon. 
(Ky.)  211. 

Maine. — Preachers'  Aid  Soc,  etc.  v.  Rich, 
45  Me.  552. 

Massachusetts. — Tucker  v.  Seaman's  Aid 
Soc,  7  Met.  (Mass.)  188;  American  Academy 
of  Arts,  etc.,  v.  Harvard  College,  12  Gray 
(Mass.)  583;  Peabody  v.  Eastern  Methodist 
Soc,  5  Allen  (Mass.)  540;  Hamblett  v.  Ben- 
nett, 6  Allen  (Mass.)  140;  Jackson  v.  Phillips, 
14  Allen  (Mass.)  539;  McDonald  v.  Massa- 
chusetts General  Hospital,  120  Mass.  432,  21 
Am.  Rep.  529. 
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of  law  identical  in  most  cases,1  so  that  the  term  "benevolent  or  beneficial 
associations"  may  be  said  to  have  correlatively  a  clearly-defined  meaning. 

II.  ORIGIN — Recent  Prominence. — Such  associations  have  come  into  promi- 
nence only  within  the  past  thirty  years,2  and  the  rules  of  law  which  have 
been  adjudged  to  be  applicable  to  their  concerns  form  in  consequence  a 
branch  of  very  recent  growth.3 

Existence  and  Growth. — It  is  also  true,  however,  that  they  did  not  so  recently 
come  into  existence,  but  are  the  legitimate  successors  and  the  natural  out- 
growth of  similar  organizations  which  have  flourished  for  centuries  in  different 
countries,  such  as  the  collegia  of  Rome,4  the  guilds  of  the  middle  ages,5  and 
the  societies,  clubs,  and  fraternities  of  later  years.6 

III.  Nature  and  Objects — 1.  Generally. — The  essential  feature  of  modern 
benevolent  or  beneficial  associations  is  mutual  insurance,7  and  it  is  the 


Minnesota. — Hennepin  County  V.  Brother- 
hood of  Gethsemane,  27  Minn.  460,  38  Am. 
Rep.  298. 

Nezv  Hampshire. — Warde  v.  Manchester,  56 
N.  H.  508,  22  Am.  Rep.  504. 

New  York. — M'Cartee  v.  Orphan  Asylum 
Soc,  9  Cow.  (N.  Y.)  437;  Wright  v.  Metho- 
dist Episcopal  Church,  1  Hoffm.  Ch.  (N.  Y.) 
202. 

Ohio. — Gerke  v.  Purcell,  25  Ohio  St.  229; 
Humphries  v.  Little  Sisters  of  Poor,  29  Ohio 
St.  201. 

Pennsylvania. — Zimmerman  v.  Anders,  6 
W.  &  S."(Pa.)  218;  Pickering  v.  Shotwell,  10 
Pa.  St.  23;  Evangelical  Association's  Appeal, 
35  Pa.  St.  316;  Philadelphia  v.  Fox,  64  Pa. 
St.  169;  Donohugh's  Appeal,  86  Pa.  St. 
306;  Burd  v.  Orphan  Asylum  School  Dist.,90 
Pa.  St.  21;  Protchett  v.  Schaefer,  11  Phila. 
(Pa.)  166;  Thomas  v.  Ellmaker,  1  Pars.  Eq. 
Cas.  (Pa.)  98. 

South  Carolina. —  Gibson  v.  McCall,  1 
Rich.  L.  (S.  Car.)  174. 

Vermont.  —  Stone  v.  Griffin,  3  Vt.  400; 
Smith  v.  Nelson,  18  Vt.  546;  Clement  v. 
Hyde,  50  Vt.  716,  28  Am.  Rep.  522. 

1.  See  May  on  Insurance  (3d  ed.),  vol.  2,  § 

A  Contrary  View  is  apparently  taken  by 
Hirschl  in  his  small  book  on  Fraternities  and 
Societies,  for  he  says:  "Cases  involving  as- 
sociations organized  with  a  view  to  pecuni- 
ary profit  have  been  studiously  omitted,,  it 
being  deemed  that  such  are  neither  decisive 
nor  even  illustrative  of  the  rights  and  liabil- 
ities of  members  of  the  bodies  under  consid- 
eration :  although,  in  several  text-books,  and 
indeed  in  many  cases,  decided  by  able  judges 
at  that,  these  two  different  kinds  of  associa- 
tions may  be  found  referred  to,  respectively, 
as  though  they  occupied  the  same  position." 
Hirschl  on  Fraternities  and  Societies,  p.  2. 

2.  Niblack  on  Ben.  Soc.  &  Acc.  Ins.  (2d  ed.), 
§  2;  1  Bacon  on  Ben.  Soc.  &  L.  Ins.  (2d  ed.), 
\  la. 

3.  Bliss  on  Life  Ins.  4,  734;  1  Biddle  on 
Ins.  42;  2  May  on  Ins.  (3d  ed.),  §  548  et  seq. 

The  Earliest  Case  in  the  United  Stat<  s  in- 
volving questions  of  benefit  society  life  insur- 
ance was  in  1871,  in  Wetmore  v.  Mutual 
Aid,  etc.,  Assoc.,  23  La.  Ann.  770.  The  next 
case  was  decided  in  1875.  Maryland  Mut. 
Benevolent  Soc,  etc.,  v.  Clendinen,  44  Md. 


429,  22  Am.  Rep.  52.  Since  these  cases  there 
has  been  a  constant  increase,  year  by  year,  re- 
lating to  contracts  between  benefit  societies 
and  their  members. 

4.  In  the  Roman  Law.  —  "  Collegia  licita  in 
the  Roman  law  were,  like  our  incorporated 
companies,  societies  of  men  united  for  some 
useful  business  or  purpose."  2  Kent's  Com- 
mentaries, p.  268. 

5.  Guilds. — "  Gild  signified  among  the  Sax- 
ons a  fraternity,  derived  from  the  verb  gildan, 
to  pay,  because  every  man  paid  his  share 
towards  the  expenses  of  the  community."  1 
Blackstone's  Commentaries  *473- 

"  An  association  or  corporation  established 
for  the  promotion  of  common  objects,  or  mu- 
tual aid  and  protection  in  common  pursuits, 
and  supported  (originally)  by  the  contribu- 
tions of  its  members.  In  mediaeval  times  all 
European  mechanics  and  traders  were  organ- 
ized into  guilds,  which  possessed  important 
legal  powers,  and  often  exercised  great  polit- 
ical influence.  Many  of  these  still  exist  in 
Great  Britain,  especially  in  London,  as  the 
Stationers'  or  the  Ironmongers'  Guild."  The 
Century  Dictionary,  p.  2512.  See  also  Encyc- 
lopedia Britannica,  tit.  Guild;  Brentano's 
History  and  Development  of  Guilds;  Robin- 
son i<.  Groscot,  Comb.  372. 

6.  See  the  title  Societies  and  Clubs. 

7.  "The  Predominating  Feature  of  both  benefit 
societies  and  life-insurance  companies  is  the 
payment  of  a  specific  sum  on  the  death  of  the 
person,  who  is  a  member  of  the  organization 
or  whose  life  is  insured.  "  Bacon  on  Benefit 
Soc.  &  L.  Ins.  (2d.  ed.),  §  23. 

If  the  purpose  and  object  of  an  association 
is  the  collection  of  assessments  from  living 
members  to  pay  the  beneficiary  of  a  deceased 
member,  it  is  an  insurance  company,  what- 
ever the  terms  of  paying  the  consideration, 
the  mode  of  paying  the  loss,  and  although  the 
object  is  benevolent  and  not  speculative. 
State  v.  Miller,  66  Iowa  26;  State  v.  Bankers', 
etc.,  Mut.  Ben.  Assoc.,  23  Kan.  499;  Bolton  v. 
Bolton,  73  Me.  299;  Com.  v.  Wetherbee,  105 
Mass.  149;  State  v.  Citizens'  Ben.  Assoc.,  6 
Mo.  App.  163;  Stater'.  Brawner,  15  Mo.  App. 
597;  State  v.  Standard  L.  Assoc.,  38  Ohio  St. 
281.  Compare  State  v.  Iowa  Mut.  Aid  Assoc., 
59  Iowa  125;  Durian  v.  Central  Verein,  7 
Daly  (N.  Y. )  16K;  State  v.  Mutual  Protection 
Assoc.,  26  Ohio  St.  19;  Com.  v.  National  Mut. 
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incorporation  of  this  feature  into  the  objects  formerly  existing  that  has  occa- 
sioned the  importance  which  they  have  latterly  assumed  in  the  law.1 

2.  Mutual  Insurance. — As  an  Object  to  be  effected,  mutual  insurance  does  not 
differ  materially  from  any  other  kind  of  insurance.2  It  is  not  properly  a 
distinctive  class  of  insurance,  but  may  embrace  all  other  classes.3 

It  Is  a  Means  whereby  insurance  as  an  object  is  secured  to  the  members  of 
an  association  through  their  mutual  cooperation,4  and  herein  it  differs  very 
substantially  from  the  ordinary  forms  of  insurance. 

The  Methods  Employed  to  effect  mutual  insurance  are  almost  infinite  in  variety, 
depending  somewhat  upon  the  subject-matter  of  the  insurance,  but  for  the 
most  part  upon  the  situation,  circumstances,  or  caprice  of  the  associates.5 

3.  Mutual  Benefits. — A  distinction  may  be  drawn  between  mutual  benefits 
and  mutual  insurance  when  the  former  term  is  taken  to  mean  the  aid  or 
protection  often  given  by  an  association  to  its  members  in  the  event  of  their 
becoming  sick  or  otherwise  disabled.  This  feature  is,  however,  merely  incident 
to  that  of  insurance  proper,  and  taken  alone  is  of  comparatively  little  impor- 
tance.6 

IV.  Organization — 1.  In  General. — The  Methods  of  organizing  mutual  associa- 
tions, and  the"  procedure  to  be  followed,  are  subject  to  no  certain  fixed  rules, 


Aid  Assoc.,  94  Pa.  St.  481  ;  State  v.  Whitmore, 

75  Wis-  332- 

The  Order  of  Knights  of  Pythias  is  not  a  regu- 
lar life-insurance  company,  but  it  is  a  benev- 
olent association,  with  life  insurance  as  a 
feature  to  be  enjoyed  or  not  by  each  particular 
member,  at  his  own  election,  and  upon  certain 
terms  and  conditions.  Caldwell,  J.,  in  Su- 
preme Lodge,  etc.,  v.  La  Malta,  95  Tenn.  158. 

1.  See  Elliot  v.  Grand  Lodge,  etc.,  2  Kan. 
App.  430;  Presbyterian  Mut.  Assur.  Fund  v. 
Alien,  106  Ind.  593;  Mulroy  v.  Knights  of 
Honor,  28  Mo.  App.  463;  Lady  Lincoln 
Lodge  v.  Faist,  52  N.  J.  Eq.  510;  Supreme 
Lodge,  etc.,  v.  La  Malta,  95  Tenn.  158. 

2.  Mutual  Insurance  has  been  defined  to  be 
any  contract  whereby  a  benefit  is  to  accrue 
to  a  party  or  parties  named  therein,  upon  the 
death  of  a  person,  which  benefit  is  in  any  man- 
ner conditioned  upon  the  collection  of  an  as- 
sessment upon  persons  holding  similar  con- 
tracts. Mass.  Stat.  1885,  c.  183,  §  7;  Harding 
■v.  Littlehale,  150  Mass.  100. 

Among  the  features  distinguishing  such 
companies  from  those  which  insure  upon  a 
capital  paid  up  or  secured,  are  :  that  each  in- 
surer becomes  a  member  of  the  association ; 
the  capital  is  composed  of  premiums  earned 
in  the  business  and  deposit  notes ;  the  de- 
posit notes  constitute  the  reserved  fund,  to  be 
used  as  the  necessities  of  expenses  and  losses 
require  ;  the  insurers  become  the  mutual  in- 
demnifiers  of  each  other  against  damage  and 
loss  from  the  elements  insured  against. 
Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662. 

Distinguished  from  Other  Insurance. — The 
distinction  between  contracts  of  mutual  insur- 
ance and  other  insurance  contracts  consists  in 
the  fact  that  the  liquidation  of  those  of  the 
former  class  is  made  from  a  fund  obtained  by 
periodical  tax  upon  the  members  at  stated  in- 
tervals or  as  required,  while  in  other  cases 
the  amount  stipulated  to  be  paid  to  the  bene- 
ficiary is  absolute,  and  dependent  only  upon 
the  success  of  the  business  and  the  ability  of 
the  insurer  to  pay  the  stipulated  indemnity. 


Mulroy  v.  Knights  of  Honor,  28  Mo.  App. 

463- 

The  payment  of  the  premium  in  one  case 
and  of  assessments  in  the  other  operates 
merely  to  continue  the  old  contract.  Mutual 
Ben.  L.  Ins.  Co.  v.  Robertson,  59  111.  123,  14 
Am.  Rep.  8.  But  the  nonpayment  of  assess- 
ments will  not  forfeit  the  rights  of  the  mem- 
ber under  the  certificate  unless  so  provided. 
American  Ins.  Co.  v.  Klink,  65  Mo.  78; 
Woodfin  v.  Asheville  Mut.  Ins.  Co.,  6  Jones  L. 
(N.  Car.)  558.  Seethe  various  kinds  of  insur- 
ance under  their  appropriate  titles. 

3.  See  the  title  Insurance,  and  classes 
there  referred  to. 

4.  The  Foundation  Principle  of  Mutual  Insur- 
ance is  the  mutuality  or  cooperation  of  the 
members  of  an  association  united  for  that  pur- 
pose; each  person  takes  a  proportionate  part 
in  the  management  of  the  affairs  of  the  asso- 
ciation, and,  being  at  once  insurer  and  insured, 
participates  alike  in  its  profits  and  its  losses. 
Carlton  y.  Southern  Mut.  Ins.  Co.,  72  Ga.  371 ; 
Spruance  v.  Farmers',  etc.,  Ins.  Co.,  9  Colo.  73. 

If  policies  are  issued  to  persons  who  are  not 
members  of  the  association  it  is  not  mutual 
insurance;  and  if  the  association  is  authorized 
to  issue  such  policies  it  is  not  a  mutual,  but 
a  regular,  insurance  company.  Mutual  Ben. 
L.  Ins.  Co.  v.  Jarvis,  22  Conn.  133. 

6.  See  infra,  this  title,  Organization — As- 
sessments. 

6.  State  v.  Bankers',  etc.,  Mut.  Ben.  Assoc., 
23  Kan.  499;  Com.  v.  Equitable  Beneficial 
Assoc.,  137  Pa.  St.  412;  Dolan  v.  Court  Good 
Samaritan,  etc.,  128  Mass.  437. 

"  A  corporation  which  promises  to  pay  a 
certain  sum  as  benefits  during  a  member's 
illness,  in  consideration  of  his  payment  of 
dues,  is  not  a  purely  benevolent  organization  ; 
it  may  be  and  doubtless  is  benevolent  and 
charitable  in  a  great  degree,  but  it  is  not  a 
benevolent  organization  in  the  sense  of  dis- 
pensing benefits  without  consideration." 
Elliott,  J.,  in  Bauer  v.  Samson  Lodge,  etc., 
102  Ind.  268. 
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so  long  as  they  are  peaceful  and  not  unlawful.1 

The  Purposes  of  such  associations  are  likewise  unlimited  except  so  far  as  they 
are  governed  by  rules  of  law  which  declare  them  to  be  lawful  or  unlawful,* 
or  are  regulated  or  restricted  by  statute  in  the  different  states.3 

2.  When  Incorporated — a.  General  Corporation  Laws. — When  an 
association  of  persons  for  purposes  of  mutual  benefit  seeks  to  procure  a 
corporate  franchise  from  the  state,  i.  e.,  to  exist  and  transact  business  in  the 
capacity  of  a  corporation,  they  must,  as  a  prerequisite,  conform  to  the 
general  corporation  laws  of  the  state  wherein  incorporation  is  sought.4 

A  De  Facto  Corporation  may  be  created,  without  personal  liability  of  the 
members  concerning  corporate  matters,  where  a  de  jure  corporation  cannot 
exist  by  reason  of  a  failure  to  comply  with  the  law.5 


1.  See  the  cases  throughout  this  section. 

2.  Public  Policy  —  Gambling  Insurance. — In 
State  v .  Standard  L.  Assoc.,  38  Ohio  St.  281, 
an  association  had  been  organized  as  a  mutual 
benefit  insurance  company,  but  was  really 
conducted  by  seven  persons,  who  arrogated  to 
themselves  the  sole  power  of  management, 
and  deducted  from  twenty  to  thirty  per  cent, 
from  death  assessments  to  pay  themselves 
"  salaries,"  under  which  plan  they  were  di- 
rectly interested  in  procuring  the  worst  risks 
possible.  The  court,  in  rendering  a  judg- 
ment of  ouster,  held  that  "  the  plan  upon 
which  this  association  is  conducted  is  against 
public  policy,  leads  to  speculation  or  gam- 
bling on  the  lives  of  aged  and  infirm  people, 
and  is  a  deception  and  a  fraud  on  those  for 
whose  benefit  it  was  intended."  And  quoting 
from  a  report  of  the  commissioner  of  insur- 
ance of  Pennsylvania,  the  court,  by  Johnson, 
J.,  said:  "This  is  worse  than  lotteries,  faro 
tables,  and  other  forms  of  gambling,  de- 
nounced as  immoral,  and  punished  by  fine  and 
imprisonment.  It  is  gambling  in  human  life, 
and  furnishes  strong  incentives  to  worse 
crimes.  It  is  using  the  name  of  life  insur- 
ance as  a  convenient  cloak  for  lotteries  in 
which  greedy  gamblers  cheat  one  another, 
with  stakes  upon  the  lives  of  venerable 
paupers." 

Where  the  amount  raised  by  contribution 
upon  the  death  of  a  member  was  distributed 
by  paying  seventy-five  percent,  to  the  widow, 
orphan,  or  other  dependent  designated  by  the 
member,  and  by  dividing  twenty -five  per 
cent,  equally  between  the  two  members  hold- 
ing certificates  next  in  number  above  and  be- 
low the  number  of  the  certificate  of  the  de- 
ceased member,  this  was  held  to  be  unlawful 
as  wager  insurance.  Golden  Rule  v.  People, 
118  111.  492. 

When  a  number  of  persons  undertake  to 
insure  each  other,  if  the  shares  and  interest  in 
the  money  which  is  laid  up  are  not  assignable 
and  transferable  to  any  persons  who  are  not 
members  the  association  is  not  illegal;  but  if 
there  may  be  assignments  and  transfers  of  the 
shares,  that  makes  it  illegal.  Ellison  v.  Big- 
nold,  2  Jac.  &  W.  510. 

A  scheme  having  for  its  sole  theory  of 
profit  the  failure  of  half  or  more  of  the  mem- 
bers to  keep  up  their  monthly  dues,  and  a  con- 
sequent forfeiture  of  the  money  already  paid, 
was  held  not  unlawful.  Union  Investment 
Assoc.  v.  Lutz,  50  111.  App.  176. 


The  fact  that  some  of  the  rules  of  an  associ- 
ation are  illegal  does  not  necessarily  make 
the  association  illegal.  Swaine  v.  Wilson,  24 
Qj,  B.  Div.  252 ;  Collins  v.  Locke,  L.  R.  4 
App.  674. 

Restraint  of  Trade . — An  organization  whose 
purpose  was  mainly  to  protect  its  members 
from  the  encroachments  of  their  employers, 
by  agreeing  not  to  teach  others  their  trade,  was 
held  to  imply  a  peaceful  cooperation,  not  un- 
lawful coercion,  and  hence  to  be  not  illegal  in 
its  purpose.  Snow  v.  Wheeler,  113  Mass.  179. 
See  Corn.  v.  Hunt,  4  Met.  (Mass.)  134,  38 
Am.  Dec.  346,  where  it  is  said  that  the  legal- 
ity of  such  an  association  will  depend  upon 
the  means  to  be  used  for  the  accomplishment 
of  its  objects,  and  whether  they  be  innocent 
or  otherwise. 

3.  New  York — Insurance  Superintendent. — 
The  superintendent  of  insurance  has  a  judicial 
duty  to  perform  in  determining  under  New 
York  Laws  1889,  c.  520,  whether  an  associa- 
tion has  complied  with  the  laws  relating  to 
fraternal  beneficiary  societies,  so  as  to  entitle 
it  to  become  a  corporation,  and  mandamus 
will  not  lie  to  compel  him  to  issue  the  certifi- 
cate. Schmitt  v.  Maxwell  (Supreme  Ct.), 
32  N.  Y.  St.  Rep.  573. 

4.  Bacon  says  :  "It  is  hard  to  conceive  of 
any  reason  why  such  organizations  should  be 
governed  by  any  rules  different  from  those 
regulating  other  corporations."  Bacon  on 
Ben.  Soc.  &  L.  Ins.  (2d  ed.),  §  78.  See  1 
Thomp.  Corp.,  §  35  et  seq. 

Delegating  Power  to  Create  a  Corporation  is 
not  accomplished  under  a  statute  authorizing 
the  grand  lodge  of  a  secret  organization  to 
establish  subordinate  lodges,  and  providing 
that  such  lodges  may  hold  property ;  and  such 
subordinate  lodges  do  not  thus  become  cor- 
porations. Heiskell  v.  Chickasaw  Lodge,  87 
Tenn.  668. 

As  to  delegation  of  power  to  create  cor- 
porations generally,  see  National  Endowment 
Co.,  142  Pa.  St.  450;  and  the  title  Corpora- 
tions (Private). 

5.  De  Facto  Corporation. — Where  an  associa- 
tion sought  to  be  incorporated  as  a  "  benevo- 
lent society"  under  Minnesota  Gen.  Stat. 
1878,  c.  34,  tit.  3,  but  its  business  proved  to 
be  that  of  an  insurance  company  for  which 
another  statute  prescribed  different  require- 
ments, it  was  held  to  be  a  corporation  de 
facto.  Foster  T'.  Moulton,  35  Minn.  458.  See 
the  title  De  Facto  Corporations. 
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b.  Special  Acts  of  Incorporation. — Such  associations  may  become 

incorporated  by  special  act  of  the  legislature,1  unless  such  act  is  unconstitu- 
tional by  reason  of  a  general  limitation  in  the  state  constitution  prohibiting 
special  laws,  or  because  of  a  provision  restricting  the  power  to  grant  particular 
charters  of  incorporation,2  or  because  in  violation  of  some  general  constitu- 
tional provision.3 

c.  CHARTER  AND  ARTICLES  —  (i)  In  General.  —  Whether  incorporated 
under  general  laws  or  by  special  act,  the  charter  and  articles  of  incorporation 
determine  the  powers  with  which  a  mutual  benefit  corporation  is  invested.4 
Thus  they  may  be  looked  to  in  order  to  determine  the  scope  of  the  com- 
pany's business ;  5  the  proper  disposition  of  corporate  funds ; 6  the  extent 


1.  Special  Legislative  Acts. — A  charter  not 
authorized  by  some  act  of  the  legislative  as- 
sembly is  absolutely  void.  The  Courts  of 
Common  Pleas  were  avithorized  by  par.  ix., 
$  2,  Act  of  April  29,  1874,  P.  L.  73,  74,  to 
grant  charters  of  incorporation  to  associations 
of  persons  for  "  the  maintenance  of  a  society 
for  beneficial  or  protective  purposes  to  its 
members  from  funds  collected  therein."  A 
charter  granted  accordingly  to  an  association, 
whose  scheme  was  demonstrated  to  be  bene- 
ficial only  to  the  officers  of  the  concern,  was 
revoked  by  the  court  as  being  unauthorized 
by  any  act,  and  conferring  no  rights,  the  court 
saying :  "  Had  it  been  authorized  by  the  Act 
of  1874,  it  could  only  be  reached  by  a  quo 
warranto.  But  a  void  charter  confers  no 
rights,  and  the  court  below  was  justified  in 
revoking  the  order  which  gave  it  an  apparent 
validity."  National  Endowment  Co.,  142  Pa. 
St.  450. 

2.  Endowment,  etc.,  Assoc.  v.  State,  35  Kan. 
253- 

3.  Delegation  of  Power  to  Create  a  Corpora- 
tion by  an  act  of  the  legislature,  when,  by  the 
state  constitution,  such  power  is  vested  in  the 
legislature  alone,  is  unconstitutional.  Heis- 
kell  v.  Chickasaw  Lodge,  87  Tenn.  668;  State 
v.  Armstrong,  3  Sneed  (Tenn.)  634.  Com- 
pare Morristown  v.  Shelton,  1  Head  (Tenn.)  24. 

4.  Charter  and  Articles  the  Measure  of  Powers. 
^Morawetz  on  Priv.  Corp.  (2d  ed.),  318, 
641-645,  939;  Bacon  on  Ben.  Soc.  and  L.  Ins. 
(2d  ed.),  §  48.  And  see  generally  the  title  Cor- 
porations (Private). 

A  corporation  formed  under  a  special  stat- 
ute "  for  the  mutual  protection  and  relief  of 
its  members,"  which  made  insurance  con- 
tracts for  the  benefit  of  others  than  the  mem- 
bers' families  or  heirs,  was  ousted  from  its 
franchise  on  quo -warranto.  State  Standard 
L.  Assoc.,  38  Ohio  St.  281. 

Adoption  of  Charter. — No  formal  minute  of 
the  adoption  of  a  charter  by  an  unincorpo- 
rated society  is  necessary,  but  there  was  held 
to  be  sufficient  evidence  of  its  adoption  where 
a  minute  appeared  referring  it  back  for  cor- 
rections, and  it  appeared  that  subsequently  it 
had  been  handed  down  from  one  president  to 
another,  upon  their  respective  instalments, 
with  other  papers.  Hochreiter's  Appeal,  93 
Pa.  St.  479. 

General  Law  and  Special  Statute — Difference. 
— The  only  difference  between  a  corporation 
organized  under  a  general  law  and  one  created 
by  special  statute,  is  that  in  the  former  the 

1 


certificate  of  the  promoters  is  looked  to,  while 
in  the  latter  the  special  statute,  to  ascertain 
the  scope  of  the  powers  of  the  corporation. 
The  rule  for  construing  the  instruments  must 
necessarily  be  the  same,  namely,  the  powers 
specifically  enumerated,  and  such  other  pow- 
ers as  are  incidental  or  necessary  to  carry 
those  powers  into  effect,  but  none  others. 
Rockhold  v.  Canton  Masonic  Mut.  Benevo- 
lent Soc,  129  111.  455. 

Consolidation  of  Two  Associations  cannot  be 
effected  against  the  protest  of  any  member  of 
either  association,  in  the  absence  of  a  pro- 
vision of  law  or  of  the  charter  to  the  contrary. 
Smith  v.  Smith,  3  Desaus.  (S.  Car.)  557. 

6.  Form  and  Scope  of  Insurance. — A  charter 
to  do  an  insurance  business  upon  a  mutual 
plan  has  been  held  to  include  policies  issued 
upon  premium  notes  and  upon  all  cash  pre- 
miums. Lehigh  Valley  F.  Ins.  Co.  v.  Schimpf, 
13  Phila.  (Pa.)  515,  affirmed  86  Pa.  St.  373; 
Spruance  v.  Farmers',  etc.,  Ins.  Co.,  9  Colo. 
73;  Davenport  F.  Ins.  Co.  v.  Moore,  50  Iowa 
619;  Mygatt  v.  New  York  Protection  Ins.  Co., 
21  N.  Y.  53. 

Where  the  purpose  of  a  corporation  was  the 
"  mutual  relief  of  the  members  of  the  associ- 
ation in  time  of  sickness  and  death,"  it  was 
held  that  benefits  might  be  extended  to  the 
families  of  the  members,  and  provision  made 
for  their  widows.  Gundlach  v.  Germania 
Mechanics'  Assoc.,  4  Hun  (N.  YO  339. 

A  charter  creating  a  corporation  "  intended 
to  benefit  the  widows,  orphans,  heirs,  and  dev- 
isees of  deceased  members,"  was  held  not  to 
authorize  the  payment  of  a  benefit  to  a  mem- 
ber upon  his  arriving  at  seventy  years  of  age, 
or  after  he  has  been  a  member  of  the  society 
in  good  standing  for  twenty-five  consecutive 
years.  Rockhold  v.  Canton  Masonic  Mut. 
Benevolent  Soc,  129  111.  440. 

Guarantee  Fund. — Where  the  right  to  estab- 
lish a  guarantee  fund,  consisting  of  the  notes 
of  the  several  members,  is  conferred  by  the 
charter,  the  notes  of  persons  not  members 
cannot  be  substituted.  Mutual  Ben.  L.  Ins. 
Co.  v.  Davis,  12  N.  Y.  569. 

6.  Corporate  Funds. —  A  donation  by  the 
unanimous  vote  of  the  present  members  of  a 
mutual  benevolent  corporation,  to  certain 
trustees,  for  past  services,  is  held  to  be  a  mis- 
appropriation of  corporate  funds,  the  restora- 
tion of  which  may  be  compelled  by  a  member 
not  a  party  to  the  transaction,  it  appearing 
that  no  services  had  been  rendered  other  than 
such  as  the  parties  were  bound  as  trustees  to- 
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of  its  power  to  legislate  upon  corporate  affairs;1  and  the  property  rights  of 
the  corporation  and  of  the  members.2 

Implied  Powers. — The  power  to  make  such  contracts  as  arc  necessary  and 
proper  for  the  transaction  of  the  business  authorized  in  the  charter  and 
articles,  will  be  implied.3 

(2)  Alteration  or  Amendment. — Since  corporations  are  created  only  by  an 
exercise  of  sovereign  power,  and  the  charter  of  a  mutual  association  may 
therefore  be  said  to  be  a  part  of  the  law  of  the  land,4  such  charter  cannot  be 
altered  or  amended  by  any  action  of  the  corporators  alone,  unless  such  power 
is  expressly  granted  in  the  charter.5 

d.  GENERAL  Laws. — The  general  laws  of  the  state  are,  by  intendment, 
considered  as  having  been  made  a  part  of  the  charter  of  incorporation,  unless 
the  contrary  is  therein  expressly  provided.6  Articles  of  incorporation,  under 
general  laws  are  always  to  be  taken  in  connection  with  the  laws  of  the  state 
in  determining  the  status  and  the  powers  of  the  corporation.'7 

Compliance  with  the  General  Laws  of  the  State  affecting  such  corporations  is  as 


render.  Ashton  v.  Dashaway  Assoc.,  84 
Cal.  61. 

Where  the  object  of  a  benefit  society,  as 
declared  in  its  articles  of  incorporation,  was 
"to  unite  fraternally  all  acceptable  white 
persons,"  it  was  held  that  a  part  of  a  general 
fund,  raised  among  its  members  by  contribu- 
tion for  the  purpose  of  paying  sick  benefits 
and  general  expenses,  might  be  appropriated,  if 
not  prohibited  by  the  laws  of  the  order,  for 
the  support  of  another  lodge  to  be  organized 
under  the  same  jurisdiction.  Lady  Lincoln 
Lodge  v.  Faist,  52  N.  J.  Eq.  510. 

1.  Power  to  Legislate  —  Delegation. — Where 
the  sole  power  to  legislate  is  by  the  charter 
vested  in  the  supreme  lodge  of  a  benevolent 
organization,  the  power  to  pass  a  law  affecting 
the  entire  endowment  rank  cannot  be  delegated 
to  a  board  of  control.  Supreme  Lodge,  etc., 
v.  La  Malta,  95  Tenn.  157.  See  infra,  this 
title,  Government — By-Laws. 

2.  Property  Eights. — An  incorporated  subor- 
dinate lodge,  entitled  under  its  charter  to 
acquire  and  hold  property,  cannot  be  de- 
prived thereof  by  the  grand  lodge,  although 
under  the  laws  of  the  order  the  former  has 
been  suspended  for  insubordination.  Merrill 
Lodge  No.  299,  etc.,  v.  Ellsworth,  78  Cal.  166. 

3.  Implied  Powers. — Bacon  on  Ben.  Soc.  &  L. 
Ins.  (2d  ed.),  47,  265;  Marsh  v.  Astoria 
Lodge  No.  H2,  etc.,  27  111.  421;  People  v. 
Board  of  Trade,  45  111.  112;  Rockhold  v.  Can- 
ton Masonic  Mut.  Benevolent  Soc,  129  111. 
456;  Dietrich  v.  Madison  Relief  Assoc.,  45  Wis. 
79.    See  the  title  Corporations  (Private). 

Power  to  Borrow. — Although  a  benevolent 
association  chartered  as  such  has  not  the  gen- 
eral power  of  borrowing  money,  yet  it  may 
assign  a  claim  which  it  has  against  an  insol- 
vent trust  company  as  a  device  to  draw  money 
which  could  not  be  gotten  directly;  and  this 
follows  from  the  implied  power  to  seH  the 
claim  outright,  if  the  exigencies  of  its  busi- 
ness should  so  require.  Com.  v.  Suffolk 
Trust  Co.,  161  Mass.  550. 

4.  1  Thomp.  Corp.,  §  35. 

6.  Alteration  or  Amendment  of  Charter. — State 
Council  v.  Sharp,  38  N.  J.  Eq.  24,  6  Am.  & 
Eng.  Corp.  Cas.  620;  Gundlach  v.  Germania 
Mechanics'  Assoc.,  4  Hun  (N.  Y.)  339. 


For  application  of  the  same  principle  to 
business  corporations,  see  Morton  v.  Smith, 
5  Bush  (Ky.)  467;  Torrey  v.  Baker,  1  Allen 
(Mass.)  120;  Ray  v.  Powers,  134  Mass.  22; 
Marston  v.  Durgin,  54  N.  H.  347;  Kean  v. 
Johnson,  9  N.  J.  Eq.  401;  Abels  v.  McKeen, 
18  N.  J.  Eq.  462;  Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  18  N.  J.  Eq.  178. 

Consolidation — Masons. — In  Smith  v.  Smith, 
3  Desaus.  (S.  Car.)  557,  a  consolidation  of  two 
incorporated  grand  lodges  was  attempted,  the 
Ancient  York  Masons  and  the  Free  and 
Accepted  Masons,  and  the  question  arose 
whether  or  not  such  a  consolidation  would 
result  in  any  dereliction  of  principle  or  re- 
moval of  established  landmarks.  The  court 
held  in  the  affirmative,  and  further,  that  the 
grand  lodge  could  not,  over  the  objection  of 
a  single  subordinate  lodge,  effect  such  dere- 
liction or  removal.  This  is  a  peculiar  case, 
for  the  reason  that  the  secret  work,  the  words 
and  signs,  were  the  landmarks  of  Masonry  and 
therefore  the  best  evidence,  but  the  witnesses 
on  both  sides  declaring  that  they  could  not 
disclose  facts,  their  opinions  were  admitted 
and  decision  rendered  thereon. 

6.  General  Laws  Part  of  Charter. — O'Neill  v. 
Pleasant  Prairie  Mut.  F.  Ins.  Co.,  71  Wis. 
621  ;  Supreme  Council,  etc.,  v.  Perry,  140 
Mass.  580. 

A  Statute  Enlarging  the  Powers  of  the  Associa- 
tion need  not  be  formally  adopted  by  it,  but 
takes  effect  immediately.  Citizens'  Mut.  F. 
Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217; 
Briggs  v.  Earl,  139  Mass.  473  ;  Supreme  Coun- 
cil, etc.,  v.  Perry,  140  Mass.  580;  Elsey  v. 
Odd  Fellows'  Mut.  Relief  Assoc.,  142  Mass. 
224;  Massachusetts  Catholic  Order,  etc.,  v. 
Callahan,  146  Mass.  391. 

7.  Stewart  v.  Father  Mathew  Soc,  41 
Mich.  69.  1 

Power  to  Mortgage. — New  Tori-  Laws  of  1854, 
c.  50,  authorizing  the  Supreme  Court  to  make 
an  order  on  the  application  of  any  benevolent 
association  authorizing  it  to  mortgage  its  real 
estate,  have  been  held  to  operate  so  a.s  to  pro- 
hibit the  execution  of  such  a  mortgage  without 
having  first  procured  an  order.  Dudley  v. 
Congregation  of  Third  Order,  138  N.  Y. 
451- 
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essential  to  their  continued  existence  as  to  their  creation.  Such  laws  are 
numerous  and  varied  in  their  requirements  in  different  states,  and  equally 
numerous  and  varied  have  been  the  schemes  adopted  by  companies  to  evade 
them.1  In  view  of  this  fact  the  courts  have  with  much  care  scrutinized  the 
provisions  of  charters  and  articles  of  incorporation  of  so-called  beneficial  and 
benevolent  associations,  in  order  that  the  laws  applicable  to  them  might  be 
strictly  enforced.2 

Restricting  Insurance  Companies.- — The  most  important  by  far  of  the  statutory 

provisions  affecting  the  organization  and  existence  of  mutual  corporations 
are  those  relating  to  the  business  of  insurance  and  especially  life  insurance. 
It  is  a  general  policy  in  nearly  all  of  the  United  States  to  reserve  to  the  state 
the  right  to  prescribe  conditions  upon  which  alone  the  business  of  insurance 
may  be  carried  on.  These  restrictions  assume  a  variety  of  forms,  and  in 
their  interpretation  the  courts  have  not  been  entirely  uniform  ; 3  but  their 


1.  Compliance  with  General  Laws — Illinois. — 
Chicago  Mut.  L.  Indemnity  Assoc.  v.  Hunt, 
127  111.  257. 

Kansas. — State  v.  Bankers',  etc.,  Mut.  Ben. 
Assoc.,  23  Kan.  499. 

Kentucky. — Sherman  v.  Com.,  82  Ky.  102. 

Minnesota. — Foster  v.  Moulton,  35  Minn. 
458- 

Missouri. — State  v.  Citizens'  Ben.  Assoc., 
6  Mo.  App.  163. 

Neiv  jersey. — Peltz  v.  Supreme  Chamber, 
etc.  (N.  J.  Eq.  1890),  19  Atl.  Rep.  668. 

JVew  York. — People  v.  Nelson,  46  N.  Y.  477. 

Ohio. — State  v.  Standard  L.  Assoc.,  38  Ohio 
St.  281. 

Pennsylvania. — Alsatian  Beneficial  Assoc., 
35  Pa.  St.  79;  Com.  v.  Equitable  Beneficial 
Assoc.,  137  Pa.  St.  412  ;  National  Endowment 
Co.,  142  Pa.  St.  450;  Com.  v.  Keystone  Ben. 
Assoc.,  171  Pa.  St.  465. 

Wisconsin. — State  v.  Whitmore,  75  Wis.  332. 

2.  Charters  and  Articles  Closely  Scrutinized. — 
An  association  which  is  in  fact  doing  an  in- 
surance business  cannot  evade  the  insurance 
laws  by  obtaining  a  charter  under  more  le- 
nient laws  relating  to  benevolent  societies. 
State  v.  Citizens'  Ben.  Assoc.,  6  Mo.  App.  163 

In  National  Endowment  Co.,  142  Pa.  St. 
450,  in  which  the  charter  of  an  ostensibly  ben- 
eficial society  was  revoked,  the  court  said : 
"  It  manifestly  belongs  to  that  class  of  asso- 
ciations, by  far  too  numerous,  the  practical 
effect  of  whose  operations  is  to  enrich  a  few 
at  the  expense  of  confiding  and  ignorant  peo- 
ple. Such  corporations  are  unlawful  and 
injurious  to  the  community;  and  in  this  age 
of  deception  and  fraud,  too  much  care  cannot 
be  exercised  in  scrutinizing  the  provisions  of 
charters  with  sounding  names  and  alluring 
schemes  to  benefit  the  public." 

Discounting  a  Loan,  by  deducting  the  pre- 
mium agreed  upon  for  a  sum  advanced  by  an 
incorporated  society  to  one  of  its  members, 
was  held  not  to  violate  the  25th  section,  art. 
I,  Amend.  Const.  Pa.  1888,  providing  that 
"  no  corporate  body  shall  hereafter  be  created, 
renewed  or  extended,  with  banking  or  dis- 
counting privileges,  without  six  months  pre- 
vious public  notice  of  the  intended  application 
for  the  same,  in  such  manner  as  shall  be  pre- 
scribed by  law."  Schober  v.  Accommoda- 
tion Sav.  Fund,  etc.,  Assoc.,  35  Pa.  St.  223. 


Citizenship  of  Members. — The  charter  of  a 
beneficial  association  was  held  bad  because  of 
a  clause  authorizing  persons  who  had  declared 
their  intention  to  become  citizens  of  the 
United  States  to  become  corporators,  when, 
by  statute,  members  of  all  such  corporations 
were  required  to  be  citizens  of  the  state,  and, 
of  course,  of  the  United  States.  Alsatian 
Beneficial  Assoc.,  35  Pa.  St.  79. 

But  a  charter  authorizing  citizens  of  the 
United  States  to  become  members  was  disap- 
proved under  the  same  statute,  the  court  say- 
ing :  "  It  ought  to  be  confined  to  citizens  of 
this  state."  Butchers'  Beneficial  Assoc.,  35 
Pa.  St.  151. 

A  "  Mutual  Reliance  Society,"  constituted  for 
pecuniary  gain,  cannot  be  formed  under  the 
act  for  the  incorporation  of  benevolent,  char- 
itable, scientific,  and  missionary  societies. 
People  v.  Nelson,  46  N.  Y.  477. 

Lodges — Secret,  Social,  and  Benevolent. — The 
same  rule  has  been  applied  to  incorporated 
lodges,  superior  and  subordinate,  and  to  other 
secret,  social,  and  benevolent  organizations. 
Erdmann  v.  Mutual  Ins.  Co.,  44  Wis.  376; 
Bolton  v.  Bolton,  73  Me.  299. 

The  Relief  Fund  of  a  Corporation  '  organized 
to  promote  benevolence  and  charity,'  is  ex- 
clusively for  the  benefit  of  the  members  and 
their  families.  It  has  no  power  to  insure  one 
who  is  not  a  member  of  the  corporation,  and 
any  attempt  on  its  part  to  do  so  would  be  ultra 
vires  and  void.  Borgraefe  v.  Knights  of 
Honor,  26  Mo.  App.  223.  See  generally  the 
title  Ultra  Vires. 

Provision  Relating  to  Dissolution. — A  provi- 
sion in  the  charter  that  the  association  shall 
not  be  dissolved  while  nine  members  remain 
was  held  improper.  United  Daughters  of 
Cornish,  35  Pa.  St.  80. 

Leaving  Blanks  in  a  Charter  or  articles  of  in- 
corporation, to  be  subsequently  filled  in,  is 
clearly  improper.  It  was  so  held  where  a 
blank  was  left  in  the  charter  of  a  beneficial  as- 
sociation for  the  language  in  which  the  pro- 
ceedings of  the  association  were  to  be  kept. 
Alsatian  Beneficial  Assoc.,  35  Pa.  St.  79. 

3.  Insurance — Statutory  Requirements. — The 
principal  requirements  of  regular  insurance 
companies  are  the  deposit  of  a  guarantee 
fund  with  a  state  officer,  usually  an  insur- 
ance commissioner,  and  the  making  of  the 
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object  seems  to  be  to  keep  all  such  companies  under  a  rigid  supervision  for 
the  better  protection  of  the  public.1 

Favoring  Mutual  Benefit  Organizations. — Coexistent  with  these  restrictions  upon 
insurance  companies  are  generally  found  exceptions  or  provisions  very 
favorable  to  corporations  organized  for  the  purposes  of  charity  or  benevolence 
or  the  mutual  benefit  of  their  members,  their  relatives  and  dependents; 


periodical  reports  of  the  volumeof  business  and 
financial  condition  to  such  officer.  Pub.  Stat. 
Mass.  1880,  c.  115,  8-10;  Amended  Stat. 
1882,  c.  195,  §  2;  Rev.  Stat.  Mot  1879,  972, 
973;  Rev.  Stat.  Ohio  1880,  <j  3630;  111.  Stat. 
1885,  c.  32,  §  31.  See  also  the  titles  Insur- 
ance; Life  Insurance. 

Under  Missouri  Rev.  Stat.  1879,  §  5988,  a 
mutual  company  does  not  expose  itself  to  the 
charge  of  doing  business  upon  the  joint  stock 
plan  by  receiving  all  cash  premiums  on  all 
policies  running  less  than  six  years;  nor  is 
there  any  objection  to  its  issuing  policies  for 
less  than  six  years,  except  policies  issued  on 
account  of  notes  given  to  the  organization  of 
companies  organized  without  a  guarantee 
fund,  which  are  expressly  required  to  run  for 
not  less  than  six  years.  State  v.  Manufac- 
turers' Mut.  F.  Ins.  Co.,  91  Mo.  311. 

The  Massachusetts  statute  provides  that 
certain  benevolent  associations  may,  "  for  the 
purpose  of  assisting  the  widows,  orphans,  or 
other  persons  dependent  upon  deceased  mem- 
bers, provide  in  its  by-laws  for  the  payment 
by  each  member  of  a  fixed  sum  to  be  held  by 
such  association  until  the  death  of  a  member 
occurs,  and  then  to  be  forthwith  paid  to  the 
person  or  persons  entitled  thereto."  The 
Supreme  Court  of  that  state  construed  this 
statute  to  mean  that  associations  organized 
under  this  provision  have  no  power  to  create 
a  fund  for  other  persons  than  of  the  classes 
named.  Massachusetts  Catholic  Order,  etc., 
v.  Callahan,  146  Mass.  391.  See  also  Com- 
mercial League  Assoc.  v.  People,  90  111.  166; 
Elsey  v.  Odd  Fellows'  Mut.  Relief  Assoc.,  142 
Mass.  224;  Benefit  Soc.  v.  Dugre,  11  Revue 
Legale  (Quebec)  344. 

Under  Colorado  Gen.  Stat.,  1703,  1704,  it 
is  held  that  the  only  statutory  limitation  is  that 
the  plan  must  include  the  principle  of  mutu- 
ality. Spruance  v.  Farmers',  etc.,  Ins.  Co., 
9  Colo.  73. 

Where  a  statute  provides  that  no  part  of 
the  funds  collected  for  the  payment  of  death 
benefits  shall  be  used  to  pay  current  expenses, 
the  use  of  advance  mortuary  assessments  for 
that  purpose  is  such  a  violation  of  the  law  as 
to  warrant  a  dissolution  of  the  association. 
Chicago  Mut.  L.  Indemnity  Assoc.  v.  Hunt, 
127  111.  257. 

Foreign  Benevolent  Corporation. — In  State  v. 
Miller,  66  Iowa  26,  the  object  of  the  action 
was  to  determine  who  were  the  officers  of  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Iowa,  a  corporation  under  the 
Iowa  Code,  c.  2,  tit.  9.  The  supreme  lodge, 
a  corporation  of  Kentucky,  had  declared  the 
constitution  of  the  grand  lod£e  suspended,  or- 
ganizing a  provisional  grand  lodge,  for  failure 
to  obey  the  mandate  of  the  supreme  lodge 
to  raise  a  fund  to  relieve  overburdened  juris- 


dictions in  other  states.  It  was  held  that  the 
primary  purpose  of  the  supreme  lodge  was 
that  of  life  insurance;  that  inasmuch  as  it  had 
not  the  guaranteed  capital  required  of  all  life 
insurance  companies  under  Iowa  Code,  (j  1160, 
it  was  not  authorized  to  do  business  in  Iowa, 
and  hence  that  its  action  in  constituting  a  pro- 
visional grand  lodge  was  without  effect. 

To  the  same  purpose,  see  State  v.  Nichols, 
78  Iowa  747.  Compare  Com.  v.  National 
Mut.  Aid  Assoc.,  94  Pa.  St.  481. 

Endowment  Insurance. — A  benefit  society  in- 
corporated under  Act  104,  Michigan  Laws  of 
1869,  was  authorized  to  carry  on  a  form  of 
mutual  life  insurance.  Its  constitution  pro- 
vided for  the  issuance  of  "endowment  or  life 
certificates  of  not  exceeding  two  hundred  and 
fifty  dollars  each,  payable  in  one  hundred 
months  or  upon  total  disability  or  death."  The 
act  of  incorporation  provided  only  for  payment 
of  insurance  in  case  of  the  death  of  its  members. 
Upon  mandamus  to  compel  the  insurance 
commissioner  to  issue  a  statutory  certificate 
as  authority  to  do  business,  it  was  held  that 
no  power  had  been  granted  to  the  corporation 
to  carry  on  endowment  insurance,  and  the 
writ  was  denied.  Walker  v.  Giddings,  103 
Mich.  344.  See  generally  the  title  Endow- 
ment Insurance. 

A  corporation  authorized  under  Illinois 
Rev.  Stat.  1874,  p.  290,  to  pay  benefits  to  the 
"widows,  orphans,  heirs  and  devisees  of 
deceased  members,"  the  members  to  "  receive 
no  money  as  profit  or  otherwise,"  was  held 
on  quo  warranto  to  have  usurped  powers  not 
conferred  upon  it,  by  a  scheme  whereby 
twenty-five  per  cent,  of  the  contributions 
raised  upon  the  death  of  a  member  was  divided 
equally  between  members  who  held  certifi- 
cates numbered  immediately  above  and  below 
the  number  of  the  certificate  of  the  deceased 
person.  Golden  Rule  v.  People,  118  111.  492. 
To  the  same  effect,  see  Endowment,  etc., 
Assoc.  v.  State,  35  Kan.  253.  But  see  Supreme 
Council,  etc.,  v.  Fairman,  62  How.  Pr.  (N.  Y. 
Supreme  Ct.)  386;  People  -'.  Mutual  Endow- 
ment, etc.,  Assoc.,  27  Hun  (N.  Y.)  543,  17 
Am.  L.  Rev.  136. 

Mutual  Indemnity  Association. — Under  a  law 
exempting  cooperative  life  insurance  compa- 
nies from  certain  requirements  of  the  general 
insurance  laws,  an  association  formed  for  the 
purpose  of  furnishing  mutual  indemnity  to 
its  members  for  the  loss  of  live  stock,  on  the 
assessment  plan,  was  ousted  of  its  franchise. 
State  v.  Vigilant  Ins.  Co.,  30  Kan.  585;  State 
v .  Northwestern  Mut.  Live  Stock  Assoc.,  16 
Neb.  549. 

1.  Spruance  v.  Farmers',  etc.,  Ins.  Co.,  9 
Colo.  73;  State  v.  Moore,  38  Ohio  St.  10; 
State  r>.\Standard  L.  Assoc. ,'38  Ohio  St.  281; 
National  Endowment  Co.,  142  Pa.  St.  450. 
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usually,  in  fact,  exempting  such  companies  from  many  of  the  requirements 
to  which  insurance  companies  are  subject,  although  their  object  is  often  a 
form  of  cooperative  insurance.1 

Distinction  between  Insurance  Company  and  Benevolent  Association. — The  attempts  of 
many  companies  to  conduct  an  insurance  business  under  the  laws  relating  to 
benevolent  or  beneficial  associations,  under  color  of  a  cooperative  system, 
and  thus  escape  restrictions  imposed  upon  the  former,  have  elicited  the 


1.  Corporations  Exempt  from  the  Insurance 
Laws. — In  Colorado,  "  any  Masonic,  Odd  Fel- 
lows, religious  or  benevolent  society,  or  any 
life  or  accident  mutual  association  of  this  state 
upon  the  mutual  assessment  plan."  Colo. 
Gen.  Stat.,  §  1703;  Spruance  v.  Farmers',  etc., 
Ins.  Co.,  9  Colo.  73. 

In  Illinois,  "  associations  and  societies  which 
are  intended  to  benefit  the  widows,  orphans, 
heirs  and  devisees  of  deceased  members 
thereof,  and  where  no  annual  dues  or  premi- 
ums are  required,  and  where  the  members 
shall  receive  no  money  as  profit  or  other- 
wise." 111.  Rev.  Stat.  1874,  P-  29°>  §  Act 
J883,  §  31,  c.  32;  Commercial  League 
Assoc.  v.  People,  90  111.  166;  Golden  Rule  v. 
People,  118  111.  492 ;  Bloomington  Mut.  Ben. 
Assoc.  v.  Blue,  120  111.  121,  60  Am.  Rep.  558; 
Chicago  Mut.  L.  Indemnity  Assoc.  v.  Hunt, 
127  111.  257 ;  Canton  Masonic  Mut.  Benevo- 
lent Soc.  v.  Rockhold,  26  111.  App.  141,  129 
111.  440;  Railway  Pass.,  etc.,  Conductors'  Mut. 
Aid,  etc.,  Assoc.  v.  Robinson,  147  111.  138. 

In  Iowa,  "corporations  other  than  those 
for  pecuniary  profit.  "  Iowa  Code,  c.  2,  tit. 
9;  State  v.  Iowa  Mut.  Aid  Assoc.,  59  Iowa 
125;  State  v.  Miller,  66  Iowa  26. 

In  Kansas,  "life  insurance  companies  or- 
ganized on  the  cooperative  plan.  "  Laws  of 
1871,  §  78,  p.  248;  Laws  of  1875,  c.  112,  §  6, 
p.  172 ;  Laws  of  1885,  c.  131  ;  State  v.  Bankers', 
etc.,  Mut.  Ben.  Assoc.,  23  Kan.  499;  State  v. 
Vigilant  Ins.  Co.,  30  Kan.  585;  Endowment, 
etc.,  Assoc.  v.  State,  35  Kan.  253. 

In  Kentucky,  "associations  of  persons  in- 
corporated for  the  sole  purpose  of  mutual 
protection  and  relief  of  its  members  and  for 
the  payment  of  stipulated  sums  of  money  to 
the  families  or  heirs  of  deceased  members." 
Ky.  Laws,  Act  March  6,  1875 ;  Sherman  v. 
Com.,  82  Ky.  102. 

In  Massachusetts,  "  societies  for  the  purpose 
of  assisting  the  widows,  orphans,  or  other 
relatives  of  deceased  members  or  any  persons 
dependent  upon  deceased  members."  Pub. 
Stat.,  c.  115,  §  8;  Stat.  1882,  c.  195,  §  2;  Su- 
preme Council,  etc.,  v.  Perry,  140  Mass.  580; 
Massachusetts  Catholic  Order,  etc.,  v.  Calla- 
han, 146  Mass.  391. 

In  Michigan,  "a  corporation,  society,  or 
voluntary  association  formed  or  organized 
and  carried  on  for  the  sole  benefit  of  its  mem- 
bers and  their  beneficiaries,  and  not  for 
profit."  Act  No.  104,  Laws  of  1869;  How. 
Stat.,  (j  118;  §  1,  Act  No.  119,  Laws  of  1893; 
Stewart  v.  Father  Mathew  Soc,  41  Mich.  67; 
Rensenhouse  v.  Seeley,  72  Mich.  603;  Walker 
v.  Giddings,  103  Mich.  344. 

In  Minnesota,  "  corporations  other  than  those 
for  pecuniary  profit."  Minn.  Gen.  Stat.  1878, 
c.  34,  tit.  3;  Foster  v.  Moulton,  35  Minn.  458. 
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In  Missouri,  "  those  *  *  *  organized  for 
benevolent  or  charitable  purposes  *  *  *  and 
for  all  similar  purposes,  under  whatever 
name  they  may  be  known."  Wag.  Stat.  339,. 
§  11  etseq.;  State  v.  Citizens'  Ben.  Assoc.,  6 
Mo.  App.  163;  State  v.  Brawner,  15  Mo.  App. 
597- 

In  New  Jersey,  "  benevolent  and  charitable 
institutions."  N.J.  Rev.  Stat.,  pp.  79,  1267; 
Peltz  v.  Supreme  Chamber,  etc.  (N.  J.  Eq. 
1890),  19  Atl.  Rep.  668. 

In  New  York,  "all  beneficiary  societies, 
orders  or  associations,  whether  voluntary  or 
incorporated  under  the  laws  of  this  state  or  of 
any  other  state  or  territory  of  the  United 
States  or  the  District  of  Columbia,  doing  any 
kind  of  business  in  this  state  authorized  by 
this  article,  and  the  members  of  which  are 
proposed,  elected  and  initiated  in  subordinate 
councils,  lodges  or  other  bodies.  This  article 
shall  not  apply  to  any  corporation,  society 
or  association  carrying  on  the  business  of 
life,  casualty  or  accident  insurance  for  profit 
or  gain."  N.  Y.  Rev.  Stat.  (9th  ed.), 
230-239;  Durian  v.  Central  Verein,  7  Daly 
(N.  Y.)  168;  Supreme  Council,  etc.,  v.  Fair- 
man,  62  How.  Pr.  (N.  Y.  Supreme  Ct.)  386, 
10  Abb.  N.  Cas.  (N.  Y.)  162;  Massey  v. 
Mut.  Relief  Soc,  102  N.Y.  523  ;  McDonald  v. 
Ross-Lewin,  29  Hun  (N.  Y.)  87. 

In  Ohio,  "  those  for  the  mutual  protection 
and  relief  of  its  members,  and  for  the  pay- 
ment of  stipulated  sums  of  money  to  the 
families  or  heirs  of  deceased  members." 
Ohio  Rev.  Stat.,  §  3630  and  Supp. ;  States. 
Standard  L.  Assoc.,  38  Ohio  St.  281;  State  v. 
Mutual  Protection  Assoc.,  26  Ohio  St.  19; 
State  v.  Moore,  38  Ohio  St.  7. 

In  Pennsylvania,  "those  for  the  maintenance 
of  a  society  for  beneficial  or  protective  pur- 
poses to  its  members  from  funds  collected 
therein."  Par.  ix,  §  2,  Act  April  29,  1874,  P. 
L.  74,  and  Supp.  May  1,  1876,  P.  L.  53;  Supp. 
May  23,  1891,  P.  L.  107;  Com.  v.  National 
Mut.  Aid  Assoc.,  94  Pa.  St.  481 ;  Com.  v. 
Equitable  Beneficial  Assoc.,  137  Pa.  St.  412; 
National  Endowment  Co.,  142  Pa.  St.  450; 
Northwestern  Masonic  Aid  Assoc.  v.  Jones, 
154  Pa.  St.  99,  35  Am.  St.  Rep.  810;  Dickin- 
son v.  Ancient  Order,  etc.,  159  Pa.  St.  25S ; 
Com.  v.  Keystone  Ben.  Assoc.,  171  Pa.  St. 
465- 

In  Wisconsin,  "the  secret  beneficiary,  char- 
itable and  benevolent  orders  [specifying  orders 
by  name]  are  hereby  declared  not  to  be  life 
insurance  companies,  and  no  other  orders, 
societies  or  associations  are  hereby  declared 
to  be  exempt  from  the  provisions  of  the  gen- 
eral insurance  laws  of  the  state."  San.  &  Berr. 
Ann.  Stat..  §  1953*,  1953c;  State  v.  Whitmore, 
75  Wis-  332- 
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inquiry,  what  is  a  benevolent  or  beneficial  and  what  an  insurance  corporation.1 
The  line  of  distinction  has  never  been  sharply  drawn,  but  depends  in  a  great 
measure  upon  the  local  statute  and  the  contract  made  by  the  corporation 
with  its  members.* 


1.  Distinction  between  Beneficial  Societies  and 
Life  Insurance  Companies. — In  Com.  v.  Equi- 
table Beneficial  Assoc.,  137  Pa.  St.  412,  a  cor- 
poration had  been  formed  under  the  Act  April 
29,  1874,  P.  L.  73,  which  exempted  from  the 
■  operations  of  the  general  insurance  laws  cor- 
porations formed  for  beneficial  or  protective 
purposes  to  its  members  from  funds  collected 
therein.  The  corporate  object  as  stated  in 
the  charter  was  "  by  the  accumulation  of  a 
fund  from  weekly,  monthly  or  quarterly  dues, 
or  contributions  from  its  members,  to  aid  or 
protect  them  in  time  of  sickness  or  injury,  by 
payment  of  benefits,  either  to  the  members 
directly  in  their  lifetime,  or  to  the  widows, 
heirs  or  assigns  of  members,  in  case  of 
death,  for  funeral  or  other  purposes,  or, 
otherwise,  the  said  fund  to  revert  to  the  mem- 
bers at  an  advanced  age."  It  appeared  that 
the  application  for  membership  and  certifi- 
cate of  membership  used  by  the  company 
differed  very  little  in  substance  from  the  usual 
applications  and  policies  issued  in  ordinary 
insurance.  On  quo  warranto  the  Court  of 
Common  Pleas  found,  as  a  matter  of  law,  that 
the  commonwealth  was  entitled  to  a  judg- 
ment of  ouster  against  the  defendant.  On 
appeal  the  Supreme  Court,  by  Clark,  J.,  said  : 
"The  general  object  or  purpose  of  an  insur- 
ance company  is  to  afford  indemnity  or 
security  against  loss ;  its  engagement  is  not 
founded  in  any  philanthropic,  benevolent,  or 
charitable  principle;  it  is  a  purely  business 
adventure,  in  which  one,  for  a  stipulated  con- 
sideration or  premium  per  cent.,  engages  to 
make  up,  wholly  or  in  part,  or  in  a  certain 
agreed  amount,  any  specific  loss  which 
another  may  sustain ;  and  it  may  apply  to  loss 
of  property,  to  personal  injury,  or  to  loss  of 
life.  To  grant  indemnity  or  security  against 
loss,  for  a  consideration,  is  not  only  the  design 
and  purpose  of  an  insurance  company,  but  is 
also  the  dominant  and  characteristic  feature 
of  the  contract  of  insurance.  What  is  known 
as  a  beneficial  association,  however,  has 
a  wholly  different  object  and  purpose- in 
view.  The  great  underlying  purpose  of  the 
organization  is  not  to  indemnify  or  to  se- 
cure against  loss;  its  design  is  to  accumu- 
late a  fund  from  the  contributions  of  its 
members,  'for  beneficial  or  protective  pur- 
poses,' to  be  used  in  their  own  aid  or  relief  in 
the  misfortunes  of  sickness,  injury,  or  death. 
Tli2  benefits,  although  secured  by  contract, 
and  for  that  reason  to  a  limited  extent  assimi- 
lated to  the  proceeds  of  insurance,  are  not  so 
considered.  Such  societies  are  rather  of  a 
philanthropic  or  benevolent  character ;  their 
beneficial  features  may  be  of  a  narrow  or  re- 
stricted character;  the  motives  of  the  mem- 
bers may  be  to  some  extent  selfish,  but  the 
principle  upon  which  they  rest  is  founded  in 
the  considerations  mentioned.  Those  bene- 
fits, by  the  rule  of  their  organization,  are 
■payable  to  their  own  unfortunate,  out  of  funds 

1 


which  the  members  have  themselves  contrib- 
uted for  the  purpose,  not  as  an  indemnity,  or 
security  against  loss,  but  as  a  protective 
relief  in  case  of  sickness  or  injury,  or  to  pro- 
vide the  means  of  a  decent  burial  in  the  event 
of  death.  Such  societies  have  no  capital 
stock.  They  yield  no  profit,  and  their  con- 
tracts, although  beneficial  and  protective, 
altogether  exclude  the  idea  of  insurance,  or 
of  indemnity,  or  of  security  against  loss." 
In  this  case  a  procedendo  was,  however, 
awarded  for  defects  in  the  record.  This  dis- 
tinction has  been  approved  and  followed  in 
Northwestern  Masonic  Aid  Assoc.  v.  Jones, 
154  Pa.  St.  99,  35  Am.  St.  Rep.  810;  Dickin- 
son v.  Ancient  Order,  etc.,  159  Pa.  St.  258; 
Johnson  v.  Philadelphia,  etc.,  R.  Co.,  163  Pa. 
St.  127;  Com.  v.  Keystone  Ben.  Assoc.,  171 
Pa.  St.  465. 

2.  Benevolent  and  Not  Speculative. — In  Com. 
v.  Wetherbee,  105  Mass.  149,  the  defendant 
had  been  convicted  under  Massachusetts  Stat- 
ute of  1867,  c.  267,  §  5,  for  acting  as  an  insur- 
ance agent  without  having  first  procured  from 
the  commissioner  of  insurance  a  certificate  of 
authority  so  to  do,  upon  evidence  showing 
that  he  had  solicited  persons  in  Massachusetts 
to  become  members  of  the  Connecticut  Mu- 
tual Benefit  Company,  a  corporation  organized 
for  the  mutual  benefit  of  its  members,  having 
no  speculative  plans  but  only  benevolent  ob- 
jects in  view.  The  subject  insured  was  the 
life  of  the  member,  and  the  risk  was  death 
from  any  cause  not  excepted  in  the  terms  of 
the  contract.  The  assured  paid  a  sum  fixed 
by  the  directors,  not  exceeding  ten  dollars,  at 
the  inception  of  the  contract,  and  assessments 
of  two  dollars  each  annually  and  of  one  dollar 
each  upon  the  death  of  any  member  of  the 
division  to  which  he  belonged  during  the 
continuance  of  the  risk.  On  appeal  the  con- 
viction was  sustained.  See  the  observations 
of  the  court  by  Gray,  J. 

To  the  Same  Generai  Effect  are:  Illinois. — 
Golden  Rule  v.  People,  118  111.  492;  Railway 
Pass.,  etc.,  Conductors'  Mut.  Aid,  etc.,  Assoc. 
V,  Robinson,  147  111.  138. 

Indiana. — Elkhart  Mut.  Aid,  etc.,  Assoc. 
v.  Houghton,  98  Ind.  149. 

Iowa. — State  v.  Miller,  66  Iowa  26;  State  v. 
Nichols,  78  Iowa  747. 

Kansas. — State  v.  Bankers',  etc.,  Mut.  Ben. 
Assoc.,  23  Kan.  499;  State  v.  Vigilant  Ins. 
Co.,  30  Kan.  585. 

Kentucky. — Sherman  v.  Com.,  82  Ky.  102. 

Maine. — Bolton  v.  Bolton,  73  Me.  299. 

Maryland . — Goodman  v.  Jedidjah  Lodge 
No.  7,  67  Md.  128. 

Minnesota. — Foster  v.  Moulton,  35  Minn. 
458;  State  -■.  Critchett,  37  Minn.  13;  State  v. 
Trubey,  37  Minn.  97. 

Missouri. — State  v.  Citizens'  Ben.  Assoc., 
6  Mo.  App.  163 ;  State  v.  Brawner,  15  Mo.  App. 
597;  State  v.  Merchant's  Exch.  Mut.  Benevo- 
lent Soc,  72  Mo.  146. 
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Construction  of  statutes. — Contrary  to  the  usual  rule  respecting  statutes  which 
special  powers  and  exemptions,  such  statutes  are  said  to  receive,  in  the 
case  of  benevolent  and  beneficial  associations,  a  liberal  construction.1 


Nebraska. — State  v.  Farmers'  Mut,  etc., 
Benevolent  Assoc.,  iS  Neb.  276. 

Ohio—  State  v.  Central  Ohio  Mut.  Relief 
Assoc.,  29  Ohio  St.  399;  State  v.  Standard  L. 
Assoc.,  38  Ohio  St.  281. 

Pennsylvania. — Folmer's  Appeal,  87  Pa. 
St.  135. 

Texas. — Farmer  v.  State,  69  Tex.  561. 

In  Durian  v.  Central  Verein,  7  Daly  (N. 
Y.)  168,  it  was  held  that  a  company,  under 
the  general  act  for  the  incorporation  of  benev- 
olent societies,  which  paid  to  the  widow  or 
minor  children  or  designated  beneficiary  of 
members,  upon  the  death  of  members,  the 
proceeds  of  an  assessment  of  one  dollar  each 
upon  all  living  members,  had  not  the  charac- 
ter of  a  life-insurance  company,  and  was 
not  subject  to  insurance  regulations  as 
such. 

To  the  same  effect  are  Commercial  League 
Assoc.  v.  People,  90  111.  166;  State  v.  Iowa 
Mut.  Aid  Assoc.,  59  Iowa  125;  Rensenhouse 
->.  Seeley,  72  Mich.  603;  Supreme  Council, 
etc.,  v.  Fairman,  62  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  386;  Massey  v.  Mutual  Relief 
Soc,  102  N.  Y.  523;  State  v.  Whitmore,  75 
Wis.  332. 

Societies  formed  for  the  purpose  of  render- 
ing assistance  to  the  members  or  their  fami- 
lies in  case  of  sickness,  and  to  insure  the  pay- 
ment of  a  certain  sum  to  the  widow  or 
dependents  of  a  member  at  death,  but  not  to 
any  other  person  or  persons,  have  been  held 
not  subject  to  the  general  provisions  of  the 
law  affecting  insurance  companies.  Barbaro 
v.  Occidental  Grove  No.  16,  etc.,  4  Mo.  App. 
429;  Borgraefe  v.  Knights  of  Honor,  26  Mo. 
App.  223  ;  People  v.  Mutual  Endowment,  etc., 
Assoc.,  27  Hun  (N.  Y.)  543;  State  v.  Mutual 
Protection  Assoc.,  26  Ohio  St.  19;  State  v. 
People's  Mut.  Ben.  Assoc.,  42  Ohio  St.  579; 
Com.  v.  National  Mut.  Aid  Assoc.,  94  Pa. 
St.  481. 

Question  of  Profit. — It  is  clear  that  the  ques- 
tion whether  or  not  the  company  is  formed 
for  purposes  of  profit  becomes  very  impor- 
tant, in  view  of  the  fact  that  it  is  made  the 
test  in  a  number  of  statutes  and  decisions  in 
determining  whether  or  not  the  company  is 
an  insurance  company,  and  if  so  whether  it  is 
amenable  to  certain  insurance  laws.  Hirschl 
on  Fraternities,  p.  15.  In  this  connection 
a  very  important  decision  is  that  of  Bear 
v.  Bromley,  n  Eng.  L.  &  Eq.  414,  in  which  a 
"  Mutual  Friends'  Society"  was  held  not  sub- 
ject to  the  provisions  of  a  statute  (7  &  8  Vict., 
c.  110,  §  2)  requiring  the  registration  of  soci- 
eties for  the  purpose  of  profit.  Lord  Camp- 
bell, C.  J.,  thus  states  the  rule:  "The  rule 
laid  down  for  determining  what  societies  are 
to  be  considered  as  societies  established  for 
any  purpose  of  profit,  within  §  2  of  Stat.  7  &  8 
Vict.,  c.  110,  so  as  to  require  registration,  is 
to  ascertain  whether  the  profit  is  a  profit  to 
be  obtained  by  the  society  as  such,  not 
whether  any  individual  member  is  a  gainer  or 


loser  by  its  transactions.  This  is  not  such  a 
society.  When  all  the  transactions  of  the 
society  are  wound  up,  some  of  the  members 
may  gain  and  some  may  lose,  but  the  society 
would  gain  nothing."  Erie,  J.,  concurred  as 
follows:  "As  between  themselves  the  mem- 
bers of  this  society  have  made  a  profitable 
investment  of  their  money;  but  externally 
they  gain  nothing.  The  dealings  of  the  soci- 
ety are  exclusively  with  the  members  for  the 
benefit  of  the  members."  Citing  Reg.  v. 
Whitmarsh,  15  B.  600,  69  E.  C.  L.  600; 
Reg.  v.  Joint  Stock  Co.'s  Registrar,  15 
Jur.  7. 

See  White  v.  Brownell,  2  Daly  (N.  Y.)  329; 
Rockhold  v.  Canton  Masonic  Mut.  Benevo- 
lent Soc,  129  111.  440. 

The  Pennsylvania  Act  of  1874,  providing 
for  the  organization  of  societies  for  benefi- 
ciary and  protective  purposes  to  their  mem- 
bers, does  not  authorize  a  grand  lodge  to  ap- 
point subordinate  lodges  and  receive  through 
them  as  agents  assessments  from  beneficiaries 
who  cannot  become  members.  Com.  v.  Or- 
der of  Vesta,  2  Pa.  Dist.  Rep.  254,  12  Pa.  Co. 
Ct.  Rep.  481. 

The  scheme  of  a  so-called  benevolent  asso- 
ciation, which  depended  for  its  success  upon 
the  lapsing  of  a  very  large  proportion  of  its 
membership,  was  considered  to  be  clearly  not 
within  the  meaning  of  the  New  Jersey  stat- 
ute authorizing  the  formation  of  benevolent 
and  charitable  institutions.  And  it  was  held 
that  the  court  would  appoint  a  receiver  to  take 
charge  of  and  distribute  the  assets  among  the 
members.  Peltz  v.  Supreme  Chamber,  etc. 
(N.  J.  Eq.  1890),  19  Atl.  Rep.  668. 

It  may  be  important,  as  a  guide  for  deter- 
mining whether  the  object  of  the  company  be 
benevolence  or  mutual  profit  of  its  members, 
to  inquire  whether  any  provision  has  been 
made  for  carrying  out  the  benevolent  pur- 
poses specified  in  the  charter  or  articles.  In 
State  v.  Miller,  66  Iowa  26,  the  court  said  : 
"  Elaborate  and  stringent  provisions  are  made 
in  relation  to  the  beneficiary  fund  payable  on 
the  death  of  a  member,  and  for  collecting  and 
enforcing  the  payment  of  such  amounts  as 
are  assessed  on  each  member;  but  we  have 
been  unable  to  discover  any  provision  for  en- 
forcing any  of  the  other  declared  objects  of 
the  association  stated  in  the  preamble  to  the 
constitution  of  the  supreme  lodge,  including 
'  sick  benefits.'  If  the  provisions  of  a  frater- 
nal character  be  eliminated  from  the  associa- 
tion, its  primary  and  only  purpose  is  that  of 
a  life-insurance  organization."  See  also 
State  v.  Bankers',  etc.,  Mut.  Ben.  Assoc.,  23 
Kan.  499. 

1.  Such  statutes  will  be  construed  so  as  to 
carry  out  the  benevolent  purpose  provided 
for,  and  in  no  event,  unless  absolutely  re- 
quired by  its  language,  to  defeat  such  pur- 
pose. American  Legion  of  Honor  v.  Perry, 
140  Mass.  588;  Ballou  v.  Gile,  50  Wis.  614. 
See  the  preceding  cases  in  this  subdivision. 
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3.  When  Unincorporated — a.  Generally. — An  unincorporated  mutual 
association  is  one  formed  by  the  voluntary  association  of  its  members  under 
the  common-law  right  of  contract.1  Comparatively  few  such  associations 
exist,2  but  when  formed  they  are  in  many  cases  governed  by  the  general  rules 
of  law  applicable  to  incorporated  mutual  associations,3  except  such  as  have 
peculiar  application  to  corporations.4 

Insurance  Laws. — Their  object  being  usually  some  form  of  cooperative  insur- 
ance, such  voluntary  associations  are  particularly  amenable  to  the  general 
laws  of  the  state  restricting  or  regulating  the  business  of  insurance,  and  the 
question  whether  or  not  an  insurance  business  is  being  carried  on  is  deter- 
mined in  the  same  manner  and  by  the  same  rules  as  in  the  case  of  corporate 
associations.5 

b.  Status  of  Unincorporated  Associations— (i)  Whether  Partner- 
ships.— The  status  of  unincorporated  mutual  associations  cannot  be  deter- 
mined by  applying  the  rules  which  govern  incorporated  associations;  hence 
there  has  been  some  diversity  of  opinion  as  to  whether,  if  a  mutual  association 
be  not  incorporated,  it  ought  not  therefore  to  be  considered  a  partnership.6 

(2)  Associate  Purposes. — With  respect  to  dealings  among  themselves,  a 
compromise  seems  to  have  been  effected  by  the  authorities  in  the  case 
of  associations  for  purposes  other  than  business,'3,  adventure,8  trade,9  or 
profit,10  it  being  held  that  while  such  members  are  not  exempt  from  in- 
dividual liability  to  third  persons  as  in   the  case  of  a  corporation,11  or 


1.  Unincorporated  Mutual  Society.  —  Austin 
v.  Searing,  16  N.  Y.  121,  69  Am.  Dec.  665. 
See  also  to  the  same  effect  Livingston  v. 
Lynch,  4  Johns.  Ch.  (N.  Y.)  573;  Heath  v. 
New  York  Gold  Exch.,  38  How.  Pr.  (N.  Y. 
C.  PI.)  169,  7  Abb.  Pr.  N.  S.  (N.  Y.)  255; 
Leech  v.  Harris,  2  Brewst.  (Pa.)  571 ;  Protch- 
ett  v.  Schaefer,  11  Phila.  (Pa.)  166;  Gorman 
v.  O'Connor,  155  Pa.  St.  239. 

The  members  of  an  unincorporated  associa- 
tion become  such  by  subscribing  to  the 
articles  of  association,  and  all  are  proper 
parties  plaintiff  in  an  action  involving  the 
property  or  rights  of  the  association.  Dennis 
v.  Kennedy,  19  Barb.  (N.  Y.)  517.  See  the 
title  Societies  and  Clubs. 

2.  The  facility  with  which  charters  can  be 
secured  under  recent  statutes,  thereby  exempt- 
ing the  members  from  individual  liability,  and 
in  some  cases  the  extension  of  special  privi- 
leges (see  supra,  this  section,  General  Laws, 
paragraph  Favoring  Mutual  Benefit  Organi- 
zations),has  led  to  the  incorporation  of  nearly 
all  mutual  benefit  associations,  and  particularly 
of  those  whose  object  is  essentially  mutual 
insurance. 

3.  Distinction  —  Property  Rights — PoUcy  and 
Discipline. — All  questions  of  policy,  internal 
government,  and  the  like,  when  settled  by  tri- 
bunals of  churches,  fraternal  associations,  and 
societies,  are  generallj-  accepted  by  the  courts 
as  final;  but  it  is  otherwise  when  property 
rights  are  concerned.  Watson  v.  Jones,  13 
Wall.  (U.  S.)  679;  Otto  v.  Journeyman  Taif- 
ors'  Protective,  etc.,  Union,  75  Cal.  308;  Bauer 
v.  Samson  Lodge,  etc.,  102  Ind.  262. 

4.  For  laws  especially  applicable  to  corpo- 
rations generally,  see  infra,  this  section, 
Status  of  Unincorporated  Associations ;  and 
the  title  Corporations. 

5.  Davison  v.  Holden,  55  Conn.  103,  3  Am. 
St.  Rep.  40;  Lawler  -'.  Murphy,  58  Conn.  294. 


6.  See  note  to  Ebbinghousen  v.  Worth 
Club,  4  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  300,  by 
Austin  Abbott. 

7.  Unincorporated  Associations  for  Purposes  of 
Business. — Whitman  -'.  Porter,  107  Mass.  522 ; 
Burgau  v.  Lyell,  2  Mich.  102,  55  Am.  Dec.  53. 
Compare  Ricketts  -'.  Bennett,  4C.  B.  686,  56 
E.  C.  L.  686;  Lake  v.  Munford,  4  Smed.  & 
M.  (Miss.)  312;  Hess  v.  Werts,4  S.  &  R.  (Pa.) 
356;  Taft  v.  Ward,  106  Mass.  518. 

8.  Purposes  of  Adventure. — Carlton-'.  South- 
ern Mut.  Ins.  Co.,  72  Ga.  371  ;  Dennis  v. 
Kennedy,  19  Barb.  (N.  Y.)  517;  Butterfield 
v.  Beardslev,  28  Mich.  412. 

9.  Purposes  of  Trade. — Fargo  v.  Saunders,  4 
Allen  (Mass.)  378;  Tyrrell  v.  Washburn,  6 
Allen  (Mass.)  466;  Atkins  v.  Hunt,  14  N.  H. 
205;  Moore  v.  Brink,  6  Thomp.  &  C.  (N.  Y.) 
22;  Clagett  Kilbourne,  1  Black  (U.  S.) 
346 ;  In  re  Fry,  4  Phila.  (Pa.)  129. 

10.  Purposes  of  Profit. — Bear  Bromley,  11 
Eng.  L.  &  Eq.  414 ;  Reg.  v.  Whitmarsh,  15 

B.  600,  69  E.  C.  L.  600;  Reg.  z\  Joint 
Stock  Co.'s  Registrar,  15  Ju'r.  7.  See  also 
Golden  Rule  v.  People,  118  111.  492;  Rock- 
hold  v.  Canton  Masonic  Mut.  Benevolent 
Soc,  129  111.  440,  26  111.  App.  141  ;  Railway 
Pass.,  etc.,  Conductors'  Mut.  Aid,  etc.,  Assoc. 
v.  Robinson,  147  111.  138;  Butterfield  v. 
Beardslev,  28  Mich.  420.  Compare  Burt  v. 
Lathrop,  52  Mich.  106;  McMahon  -■.  Rauhr, 
47  N.  Y.67. 

11.  Incorporation  the  Shield  of  Individual  Lia- 
bility.—  Unless  such  association  has  the  shield 
of  incorporation,  the  application  of  the  law  of 
partnership  to  their  concerns  may  be  invoked 
by  creditors  and  others  dealing  with  them. 
Beaumont  v.  Meredith,  3  Ves.  &  B.  180; 
Richardson  v.  Hastings,  7  Beav.  323,  11  Beav. 
17,  16  L.  J.  Ch.  N.  S'.  322;  Hyde  v.  Woods, 
94  U.  S.  523;  Lawler  v.  Murphy,  58  Conn. 
294;  Davison  :'.  Holden,  55  Conn.  103,  3  Am. 
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charity,1  yet  they  are  not  subject,  so  far  as  their  rights  between  them- 
selves  arc  involved,  to  the  same  rules  which  govern  partnerships.2 

(3)  Articles  of  Association. — In  Determining  the  Rights  and  Duties  of  the  members 
of  such  associations  towards  each  other,  for  which  purpose  they  are  not 
1  .>n^idered  as  partnerships,3  the  articles  of  association,  as  in  the  case  of 
the  charters   of    incorporated    companies,  will  govern,4  if  there  be  such 


St.  Rep.  40;  Murray  v.  Walker,  83  Iowa  202; 
Comfort  v.  Graham,  87  Iowa  295 ;  Belton  v. 
Hatch,  109  N.  Y.  593,  4  Am.  St.  Rep.  495; 
Burt  v.  Oneida  Community,  61  Hun  (N.  Y.) 
626,  41  N.  Y.  St.  Rep.  48;  McFadden  v. 
Leeka,  48  Ohio  St.  513;  Babb  v.  Reed,  5 
Rawle  (Pa.)  151,  28  Am.  Dec.  650;  Beaver  v. 
McGrath,  50  Pa.  St.  479 ;  Protchett  v.  Schaefer, 
11  Phila.  (Pa.)  166.  Compare  Burt  v.  Lath- 
rop,  52  Mich.  106;  Pain  v.  Sample,  158  Pa. 
St.  428. 

Agency — Th«  Fact  of  Membership  Alone  does 
not,  however,  establish  the  liability  of  mem- 
bers, but  the  principles  of  the  law  of  agency 
as  applied  to  their  status  are  to  be  looked  to  in 
order  to  determine  the  nature  and  extent 
of  such  liability.  Collyer  on  Partnership 
(Wood's  ed.),  §  29;  1  Beach  on  Priv.  Corp., 
§  169  et  seq.;  Bacon  on  Ben.  Soc.  &  L.  Ins. 
(2d  ed.),  §  29. 

England. — Flemyng  v.  Hector,  2  M.  &  W. 
172,  2  Gale  180;  Todd  v.  Emlv,  7  M.  &  W. 
427;  In  re  St.  James'  Club,  2  De  G.  M.  &  G. 
383,  16  Jur.  1075 ;  Caldicott  v.  Griffiths,  8 
Exch.  898;  Ricketts  v.  Bennett,  4  C.  B.  686, 
56  E.  C.  L.  686;  Bromley  v.  Williams,  32 
Beav.  177;  Mountcashell  v.  Barber,  14  C.  B. 
53,  78  E.  C.  L.53;  Wood  v.  Finch,  2  F.  &  F. 
447- 

Massachusetts. — Volger  v.  Ray,  131  Mass. 
439- 

Michigan. — Smith  v.  Pinney,  86  Mich.  484. 
Missouri. — Richmond  v.  Judy,  6  Mo.  App. 
465- 

New  Tork. — Ebbinghousen  ti.  Worth  Club, 
4  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  300;  Sizer  v. 
Daniels,  66  Barb.  (N.  Y.)  426. 

Pennsylvania. — Ash  v.  Guie,  97  Pa.  St.  500, 
39  Am.  Rep.  818;  Pain  v.  Sample,  158  Pa. 
St.  428. 

South  Dakota. — Winona  Lumber  Co.  v. 
Church  (S.  Dak.  1895),  62  N.  W.  Rep.  107. 

Vermont . — Henry  v.  Jackson,  37  Vt.  431. 

Knights  of  Pythias. — In  Protchett:?'.  Schaefer, 
11  Phila.  (Pa.)  166,  the  members  of  an  unin- 
corporated lodge  of  Knights  of  Pythias  were 
held  individually  liable  to  pay  a  sick  benefit 
due  a  member  from  the  lodge. 

1.  Benevolent  societies  whose  benevolence 
is  restricted  to  their  own  members  are  not  for 
this  purpose  considered  as  charities.  Gor- 
man v.  Russell,  14  Cal.  531;  Piper.  Bateman, 
1  Iowa  369;  Thomas  v.  Ellmaker,  1  Pars.  Eq. 
Cas.  (Pa.)  98;  Protchett  v.  Schaefer,  11  Phila. 
(Pa.)  166.  See  supra,  this  title,  Nature  and 
Objects;  also  the  title  C  harities,  and  Trusts 
tor  Charitable  Uses. 

2.  Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)  98;  Leech  v.  Harris,  2  Brewst.  (Pa.) 
571.  See  Hyde  v.  Woods,  2  Sawy.  (U.  S.) 
655,  affirmed  94  U.  S.  523  ;  White  v.  Brownell, 
4  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  162. 

IOJ 


Mutual  Belief  and  Benevolence. — Gorman  -■. 
Russell,  14  Cal.  531 ;  Kuhl  v.  Meyer,  35  Mo. 
App.  206;  Babb  v.  Reed,  5  Rawle  (Pa.)  151, 
28  Am.  Dec.  650. 

Mutual  Fraternities  and  Benefits. — Lloyd  v. 
Loaring,  6  Ves.  Jr.  773;  Brown  v.  Stoerkel, 
74  Mich.  269;  Edgerly  v.  Gardner,  9  Neb. 
130;  Lafond  v.  Deems,  81  N.  Y.  507;  Ash  v. 
Guie,  97  Pa.  St.  493,  39  Am.  Rep.  818.  Com- 
pare Protchett  v.  Schaefer,  11  Phila.  (Pa.) 
166;  Richmond  v.  Judy,  6  Mo.  App.  465; 
Caldicott  v.  Griffiths,  22  Eng.  L.  &  Eq.  527 ; 
23  L.  J.  Exch.  54.  In  Kuhl  v.  Mever,  35  Mo. 
App.  206,  an  action  was  brought  by  the  mem- 
bers of  an  unincorporated  benevolent  associa- 
tion against  the  former  treasurer  thereof  to 
recover  moneys  of  the  association.  The  court 
below  sustained  a  demurrer  to  the  petition  on 
the  ground  that  the  parties  were  partners,  and 
hence  an  action  at  law  could  not  be  maintained 
for  conversion  of  partnership  funds.  On  ap- 
peal this  decision  was  reversed,  and  the  court, 
by  Rombauer,  P.  J.,  said:  "While  mem- 
bers of  these  voluntary  associations,  in  many 
instances,  may  become  individually  responsi- 
ble to  outside  persons  to  the  full  extent  of  ob- 
ligations incurred  by  the  association,  it  has 
never  been  held  that  they  are  liable  to  each 
other  beyond  the  limits  fixed  by  their  own 
agreement,  nor  that  their  responsibility  within 
such  limits  is  incapable  of  enforcement  without 
the  taking  of  a  complete  account  and  final 
winding  up  of  the  association." 

In  Babb  v.  Reed,  5  Rawle  (Pa.)  151,  28  Am. 
Dec.  650,  an  association  for  the  purpose  of 
mutual  benevolence  among  its  members  and 
their  families  was  held,  in  the  absence  of  an 
actual  charter,  to  be  a  voluntary  association 
of  individuals,  and  the  members,  in  their  re- 
lations to  third  persons,  were  considered  as 
partners,  "in  the  same  manner  as  individuals 
associated  for  the  purpose  of  banking,  Hess 
v.  Werts,  4  S.  &  R.  (Pa.)  356;  or  joint  stock 
companies,  at  one  time  so  frequent  in  Eng- 
land for  commercial  and  speculating  pur- 
poses." See  further  the  titles  Partnership  : 
Societies  and  Clubs. 

3.  See  cases  in  preceding  note. 

4.  Constitution — Force  and  Effect  of. — The 
constitution  of  a  benevolent  society  is  con- 
trolling, although  not  printed  or  distributed 
among  the  members,  as  between  the  society 
and  a  member  with  whom  it  has  contracted 
to  pay  insurance.  There  is  a  rebuttable  pre- 
sumption that  the  members  are  cognizable  of 
the  terms  of  the  constitution, which  is  strength- 
ened by  the  proof  that  it  was  always  acces- 
sible to  them.  Syuchar  v.  WorkingmenV 
Cooperative  Assoc.,  14  Misc.  Rep.  (N.  Y.  C. 
PI.)  10. 

A  benevolent  association  formed  for  moral 
improvement,  and  relief  in  case  of  sickness 
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articles,1  whenever  not  immoral  or  inconsistent  with  the  law  of  the  land  or 
contrary  to  public  policy.2 

When  Nature  of  Association  in  Question  —  Test.  —  Hence,  whenever  it  becomes 
necessary  to  ascertain  the  character  of  the  association,  as,  for  instance, 
whether  it  is  a  mutual  insurance  company,3  or  merely  a  charitable,  benevolent, 
or  beneficial  association,4  the  articles  of  association  revealing  the  associate 
purposes  are  the  test. 


and  death,  according  to  its  articles,  was  held 
not  to  have  departed  from  the  associate  ob- 
jects because  it  had  taken  a  lease  of  more 
room  than  it  required  for  its  meetings,  and 
sublet  a  portion  thereof,  thereby  accumulat- 
ing a  fund.    Lafond  v.  Deems,  81  N.  Y.  507. 

Where  the  power  to  fix  the  time  and  place 
of  annual  meetings  was  vested  in  the  grand 
lodge  by  the  constitution  of  a  fraternal  organ- 
ization, a  committee  appointed  by  it  for  that 
purpose  cannot  be  discharged  by  a  ruler  of 
the  society,  who,  by  a  law  of  the  order,  is 
authorized  to  remove  any  "elective  or  ap- 
pointive officer  "  for  cause.  Caine  v.  Benev- 
olent, etc.,  Order,  etc.,  88  Hun  (N.  Y.)  154. 

A  voluntary  association  may  do  any  legal 
act  within  the  scope  of  its  constitution  and 
by-laws.  The  members  are  governed  by  the 
principles  and  rules  of  partnership  and  agency 
as  respects  third  parties.  Flemyng  v.  Hec- 
tor, 2  M.  &  W.  172;  Bullard  -'.  Kinney,  10 
Cal.  60;  Gorman  v.  Russell,  14  Cal.  537; 
Robinson  v.  Robinson-,  10  Me.  240;  Dow  v. 
Moore,  47  N.  H.  419;  White  v.  Brownell,  3 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  318;  Wells  v. 
Gates,  18  Barb.  (N.  Y.)  554;  Leech  v.  Harris, 
2  Brews.  (Pa.)  571 ;  Ridgely  v.  Dobson,  3  W. 
&  S.  (Pa.)  118;  Protchett  v.  Schaefer,  11 
Phila.  (Pa.)  166. 

Power  to  Change  the  Constitution,  or  to  alter, 
amend,  or  rescind  it,  does  not  exist  in  the  ma- 
jority or  any  number  of  the  members  less  than 
all,  unless  so  provided  by  law  in  the  original 
agreement.  Livingston  v.  Lynch,  4  Johns. 
Ch.  (N.  Y.)  573. 

Where  the  constitution  of  a  mutual  benefit 
society  required  the  agreement  of  three- 
fourths  of  the  "  present  members  "  in  order  to 
change  the  constitution,  the  adoption  of  a 
new  one  effecting  radical  changes  in  the  ob- 
jects of  the  society,  by  the  majority  but  less 
than  three-fourths,  was  held  to  be  illegah  and 
those  members  who  adhered  to  the  old  asso- 
ciation were  held  entitled  to  the  associate 
property.  Hochreiter's  Appeal,  93  Pa  St. 
479- 

The  articles  of  agreement,  charter,  or  con- 
stitution of  an  unincorporated  association  have 
been  said  to  be  nothing  more  than  a  by-law 
under  an  inappropriate  name,  and  hence  sub- 
ject to  alteration  or  abrogation  at  the  pleas- 
ure of  the  association.  If  restrained  or 
prohibited  by  the  terms  of  a  charter  granted 
by  the  state,  that  is  entirely  different.  Su- 
preme Lodge,  etc.,  v.  Knight,  117  Ind.  489. 

1.  No  Articles  of  Association. — In  case  the 
remedies  of  members  between  themselves  are 
not  regulated  by  articles  of  association,  then 
the  general  law  of  partnership  applies.  Bul- 
lard v.  Kinney,  10  Cal.  60;  Protchett  v. 
Schaefer,  11  Phila.  (Pa.)  169. 

3  C.  of  L. — 67  ] 


Unless  the  Long-continued  Usage  of  the  Mem- 
bers has  been  such  that  custom  may  be  said  to 
supply  the  place  of  articles.  Earle  v.  Wood, 
8  Cush.  (Mass.)  430;  Brown  v.  Stoerkel,  74 
Mich.  269;  Strickland  v.  Prichard,  37  Vt. 
324;  Henry  v.  Jackson,  37  Vt.  431.  See  also 
Burton  v.  St.  George's  Soc,  28  Mich.  263. 

2.  The  articles  of  agreement  constitute  a 
contract  enforceable  in  the  courts  unless 
against  public  policy  or  the  law  of  the  land,  or 
immoral.    Brown  v.  Stoerkel,  74  Mich.  269. 

Combinations  of  Workmen. — Articles  of  an 
association  of  workmen,  for  protection  against 
their  employers,  from  which  foremen  are  ex- 
cluded, containing  an  agreement  not  to  teach 
others  their  trade  except  with  the  consent  of 
the  association,  are  not  against  public  policy 
as  being  in  restraint  of  trade,  if  no  unlawful 
means  of  coercion  are  used.  Snow  v.  Wheeler, 
113  Mass.  179;  Com.  v.  Hunt,  4  Met.  (Mass.) 
134,  38  Am.  Dec.  348. 

Surrendering  Individual  Property. — Articles 
of  association  whereby  each  member  surren- 
dered unconditionally  all  his  individual  prop- 
erty to  become  a  part  of  one  common  fund, 
with  the  provision  that  upon  withdrawal  no 
part  thereof  should  be  refunded  as  a  matter  of 
right,  were  held  not  to  be  in  contravention  of 
the  laws  regulating  the  possession,  ownership, 
or  tenure  of  property.  Burt  v.  Oneida  Com- 
munity, 137  N.  Y.  346. 

3.  Whether  Mutual  Insurance  Company — Illus 
tration. — Where  it  appeared  that  the  Ancient 
Order  of  United  Workmen,  an  "unincor- 
porated beneficial  and  benevolent  society," 
was  designed  to  "  promote  the  welfare  of  its 
members  and  protect  those  dependent  upon 
them "  by  providing,  among  other  things, 
for  the  payment  of  a  stipulated  sum  to  the 
beneficiaries  of  its  deceased  members,  out  of  a 
fund  maintained  by  assessments  upon  living 
members,  of  one  dollar  each  upon  the  occur- 
rence of  each  death,  it  was  held  by  the  Su- 
preme Court  of  Utah  to  be  a  mutual  life 
insurance  company,  and  that  the  rights  of  its 
members  should  be  determined  by  the  law 
applicable  to  such  companies.  Daniher  v. 
Grand  Lodge,  etc.,  10  Utah  no.  See  also 
Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 
371 ;  Davison  v.  Holden,  55  Conn.  103,  3  Am. 
St.  Rep.  40;  Lawler  v.  Murphy,  58  Conn. 
294. 

4.  Whether  Benevolent  Society — Illustration. — 

In  Hesinger  v.  Home  Ben.  Assoc.,  41  Minn. 
517,  an  association  for  the  transaction  of  the 
business  of  life  and  casualty  insurance  upon 
the  "cooperative  orassessment  plan  "  was  held 
to  be  in  effect  a  mutual  benefit  society,  the 
members  of  which  must  take  notice  of  and  are 
bound  by  its  articles  of  association,  and  that 
therefore  a  provision  therein,  making  a  claim 
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Interference  of  Courts. — But  such  articles  cannot  be  said  to  have,  as  in  the  case 
of  charters,  the  force  of  law  ;  1  thus  they  cannot  impair  or  affect  the  rights 
of  property  against  the  will  of  the  real  owners,2  nor  can  the  aid  of  the  courts 
be  invoked  to  compel  obedience  to  rules  and  regulations  made  pursuant  to 
them;3  but  the  courts  will  interfere  at  the  suit  of  a  member  to  hold  the 
association  to  a  fair  and  honest  administration  of  those  rules.4 

(4)  Amendment  and  Repeal  of  Articles. — It  is  a  general  principle  that  the 
articles  of  an  unincorporated  mutual  association  may  be  altered  or  amended 
only  by  the  unanimous  action  of  all  the  members;5  or  in  such  other  manner 


of  a  member  payable  solely  out  of  the  acci- 
dent fund,  was  binding  upon  him,  and  no  re- 
course could  be  had  to  any  other  fund  or  to 
the  general  assets  as  in  the  case  of  an  insur- 
ance company. 

1.  In  Lloyd  v.  Loaring,  6  Ves.  Jr.  773,  a  bill 
was  filed  by  three  persons  to  get  possession 
of  th.e  dresses,  decorations,  books,  papers, 
etc.,  of  a  lodge  of  Free  Masons,  stating  that 
the  lodge  was  regularly  organized  under  a 
charter  from  the  grand  or  head  chapter  of 
Royal  Arch  Masons,  that  they  were  its  chief 
officers,  and  as  such  were  entitled,  by  virtue  of 
the  rules  of  the  society,  to  the  custody  of  the 
property  which  the  defendants  had  forcibly 
removed.  In  sustaining  a  demurrer  thereto 
for  want  of  parties,  Lord  Chancellor  Eldon 
said :  "  A  bill  might  be  filed  for  a  chattel,  the 
plaintiffs  stating  themselves  to  be  jointly  inter- 
ested in  it  with  several  other  persons;  but  it 
would  be  very  dangerous  to  take  notice  of  them 
as  a  society  having  anything  of  constitution 
in  it.  *  *  *  They  speak  of  their  laws  and  con- 
stitutions, and  the  original  charter  by  which 
they  were  constituted.  *  *  *  That  this  court 
will  hold  jurisdiction  to  have  a  chattel 
delivered  up,  I  have  no  doubt,  but  I  am 
alarmed  at  the  notion  that  these  voluntary  so- 
cieties are  to  be  permitted  to  state  all  their 
laws,  forms,  and  constitutions  upon  the  record, 
and  then  to  tell  the  court  they  are  individ- 
uals." 

In  Austin  v.  Searing,  16  N.  Y.  119,  69  Am. 
Dec.  665,  the  language  of  the  English  chan- 
cellor in  the  case  above  is  said  by  Selden,  J., 
to  be  "  precisely  applicable  to  this,"  and  he 
adds:  "There  is,  however,  no  objection  to 
all  this,  provided  we  apply  to  these  articles 
the  same  rules  as  to  ordinary  agreements  in- 
ter partes,  and  give  to  them  no  peculiar 
force  as  the  constitution  and  laws  of  an  or- 
ganized body."  See  also  Clough  v.  Ratcliffe, 
1  De  G.  &  S.  164. 

2.  Property  Eights. — Where  the  constitution 
of  the  grand  lodge  of  a  fraternal  order  pro- 
vided that,  in  case  of  failure  by  a  subordinate 
lodge  to  do  certain  things,  it  "  shall  be  deemed 
an  extinct  lodge,  and  its  charter  shall  be  for- 
feited," it  was  held  that,  as  the  subordinate 
lodge  was  incorporated  under  the  state  laws,  its 
suspension  by  the  grand  lodge  had  no  effect 
on  its  legal  existence,  and  gave  to  the  repre- 
sentatives of  the  grand  lodge  no  right  to  the 
possession  of  property  of  which  the  former 
was  the  owner,  and  in  which  the  grand  lodge 
had  no  right,  title,  or  interest.  Merrill  Lodge 
No.  299,  etc.,  v.  Ellsworth,  78  Cal.  166.  To 
the  same  effect  is  District  Grand  Lodge,  No. 
5,  etc.,  v.  Jedidjah  Lodge  No.  7,  65  Md.  236 


The  ownership  of  property  by  an  unincor- 
porated society  has  been  said  to  be  both  joint 
and  several,  as  in  partnerships  or  joint  tenan- 
cies, while  the  right  of  possession  is  joint  only 
as  in  corporations.  Where  the  question  of 
the  right  of  present  possession  arises,  it  must 
be  decided  by  the  constitution  and  by-laws  of 
the  association,  or,  in  the  absence  of  any  pro- 
vision therein  for  such  a  case,  by  the  majority. 
Liederkranz  Singing  Soc.  v.  Germania  Turn- 
Verein,  163  Pa.  St.  269,  43  Am.  St.  Rep.  798. 
See  also  Goesele  v.  Bimeler,  5  McLean  (U. 
S.)  223;  Philadelphia  Baptist  Assoc.  v.  Hart, 
4  Wheat.  (U.  S.)  1;  Green  v.  Cady,  9  Wend. 
(N.Y.)  414;  Owens  v.  Missionary  Soc,  14  N. 
Y.  380,  67  Am.  Dec.  160;  Liggett  v.  Ladd, 
17  Oregon  89;  Green  v.  Allen,  5  Humph. 
(Tenn.)  170. 

Property  rights  cannot  be  affected  by  the 
decision  or  action  of  a  judicial  or  semi-judicial 
body  created  by  the  articles  of  association,, 
against  the  will  of  members  who  are  the  right- 
'  ful  owners.  If  they  submit,  of  course  the  courts 
will  not  interfere.  Austin  v.  Searing,  16  N. 
Y.  112,  69  Am.  Dec.  665.  See  also  State  v. 
Williams,  75  N.  Car.  134.  But  see  Venable 
v.  Ebenezer  Baptist  Church,  25  Kan.  177. 

3.  Compelling  Obedience  to  Rules  and  Regu- 
lations.— Beaumont  v.  Meredith,  3  Ves.  &  B. 
182;  Clough  v.  Ratcliffe,  1  De  G.  &  S.  164. 

Failure  or  Refusal  to  Pay  Dues. — Where  the 
minority  members  had  seceded  from  the 
lodge,  and  refused  to  pay  dues,  it  was  held 
that  they  had  thereby  forfeited  their  certifi- 
cates. The  court  considered  that  as  long  as 
the  member  paid  his  dues,  and  remained  in 
good  standing,  his  certificate  could  not  be 
forfeited  by  a  forfeiture  of  the  charter  of  the 
lodge  declared  by  the  general  order,  but  it 
might  be  for  his  failure  or  refusal  to  pay 
such  dues.  Goodman  v.  Jedidjah  Lodge 
No.  7,  67  Md.  117. 

4.  Innes  v.  Wylie,  1  C.  &  K.  262,  47  E.  C. 
L.  262 ;  Venable  v.  Ebenezer  Baptist  Church, 
25  Kan.  177;  White  v.  Brownell,  2  Daly  (N. 
Y.)  329;  State  v.  Williams,  75  N.  Car.  134; 
Leech  v.  Harris,  2  Brews.  (Pa.)  571 ;  Lowry 
v.  Stotzer,  7  Phila.  (Pa.)  397.  See  also  in  fra, 
this  title,  Government — By-laws. 

Condition  to  Interposition  of  Courts. — But  if  a 
remedy  is  provided  for  in  the  constitution  of 
the  association,  it  has  been  held  that  such 
remedy  must  be  exhausted  before  the  inter- 
position of  the  courts  can  be  invoked.  Oliver 
v.  Hopkins,  144  Mass.  175. 

5.  Amendment  and  Repeal  of  Articles  of  Asso- 
ciation.— By  a  unanimous  vote  of  all  the  mem- 
bers the  original  articles  may  be  amended  or 
entirely  abrogated,  but  the  majority  have  no 
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as  the  articles  themselves  specifically  provide.1 

V.  Government — 1.  Constitution. — The  constitution  of  a  mutual  associa- 
tion comprising,  when  incorporated,  the  charter  and  articles  of  incorporation, 
and  when  unincorporated  the  articles  of  association,2  together  with  the 
by-laws  passed  pursuant  to  such  constitution,3  and  the  laws  of  the  land,4 
constitute  the  rules  which  must  be  looked  to  for  the  government  of  the 
association. 

The  Constitution  Is  the  Fundamental  Law  of  such  associations,  to  which  all  who 
come  within  its  operation  must  conform.5  < 

2.  By-laws — a.  GENERALLY. — A  by-law  is  a  rule  or  law  passed  by  the 


such  power.  Torrey  v.  Baker,  i  Allen  (Mass.) 
120;  Abels  v.  McKeen,  18  N.  J.  Eq.  462;  Liv- 
ingston v.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573. 

In  Gorman  v.  O'Connor,  155  Pa.  St.  239,  a 
majority  of  the  members  present  at  a  meeting 
of  a  subordinate  branch  of  the  Ancient  Order 
of  Hibernians  voted  to  repudiate  the  consti- 
tution of  the  order,  and  to  affiliate  with  an 
association  composed  of  persons  who  had  se- 
ceded from  the  old  order,  but  it  was  held  that 
the  vote  was  not  binding  upon  the  dissenting 
members  of  the  branch  who  had  an  interest 
in  its  property. 

Religious  Societies. — See  the  following  anal- 
ogous cases  involving  religious  organi- 
zations: McGinnis  v.  Watson,  41  Pa.  St.  9; 
Sutter  v.  First  Reformed  Dutch  Church,  42 
Pa.  St.  503;  Winebrenner  v.  Colder,  43  Pa. 
St.  244;  Schnorr's  Appeal,  67  Pa.  St.  138. 
See  further  the  title  Religious  Societies. 

1.  Provision  for  Alteration  or  Repeal  Con- 
tained In  Articles. — In  Torrey  v.  Baker,  1 
Allen  (Mass.)  120,  an  amendment  was  unani- 
mously adopted  providing  that  no  alteration 
or  addition  to  the  original  articles  should  be 
made  except  by  the  concurrence  of  two-thirds 
of  the  members  present  at  an  annual  meeting. 
It  was  held  that  such  two-thirds  might  by 
vote  dispose  of  the  associate  funds  in  a  man- 
ner wholly  different  from  that  contemplated 
in  the  original  articles,  forasmuch  as  they 
were,  by  necessary  implication,  invested  with 
the  power  of  amendment;  but  that  a  less 
number  than  two-thirds  had  no  such  power, 
although  after  the  meeting  enough  other 
members  not  present  requested  in  writing  to 
be  allowed  to  vote  in  the  affirmative  to  make 
more  than  the  requisite  two-thirds.  See  also 
Supreme  Lodge,  etc.,?'.  Knight,  117  Ind.  489. 

2.  Constitution  of  Association. — Livingston  v. 
Lynch,  4  Johns.  Ch.  (N.  Y.)  573. 

In  White  v.  Brownell,  2  Daly  (N.  Y.)  337, 
Van  Vorst,  J.,  said  :  "As  this  association  is 
not  organized  in  pursuance  of  any  statute, 
nor  the  terms  of  membership  fixed  by  the 
principles  of  the  common  law,  it  follows  that 
the  agreement  which  the  members  make 
among  themselves  on  the  subject  must  estab- 
lish and  determine  the  rights  of  the  parties 
on  the  subject.  The  constitution  of  the  asso- 
ciation and  its  laws  agreed  upon  by  the  mem- 
bers contain  all  the  stipulations  of  the  parties, 
and  are  the  law  which  should  govern.  The 
members  have  established  a  law  for  them- 
selves. *  *  *  Each  member  is  under  an  obli- 
gation to  support  it  himself  in  all  its  details, 
and  is  under  a  duty  to  see  to  it  that  it  is  sup- 


ported by  others.  *  *  *  The  very  existence 
of  this  body  depends  upon  the  faithful  observ- 
ance of  its  organic  law  by  all  its  members." 

In  the  same  case,  Daly,  J.,  said  (p.  359)  : 
"  Individuals  who  form  themselves  together 
into  a  voluntary  association  for  a  common 
object  may  agree  to  be  governed  by  such 
rules  as  they  think  proper  to  adopt,  if  there 
is  nothing  in  them  in  conflict  with  the  law  of 
the  land ;  and  those  who  become  members  of 
the  body  are  presumed  to  know  them,  to  have 
assented  to  them,  and  they  are  bound  by 
them."  Citing  Innes  v.  Wylie,  1  C.  &  K.  262, 
47  E.  C.  L.  262;  Brancker  v.  Roberts,  7  Jur. 
N.  S.  1 185;  Hopkinson  v.  Exeter,  L.  R.  5 
Eq.  63. 

The  written  contract  or  constitution  by 
which  an  unincorporated  association  is  created 
bears  the  same  relation  to  the  association  as 
do  charters  by  the  legislature  to  private  cor- 
porations. Hogan  v.  Pacific  Endowment 
League,  99  Cal.  248;  Levy*'.  Magnolia  Lodge 
No.  29,  etc.,  110  Cal.  310.  Compare  Supreme 
Lodge,  etc.,  v.  Knight,  117  Ind.  489.  See 
supra,  this  title,  Organization — Articles  oj 
Association. 

3.  See  infra,  this  section,  By-lazvs. 

4.  Must  Be  Consistent  with  Law  of  the  Land. — 
The  constitution  of  the  association  must  not 
be  inconsistent  with  the  constitution  and  laws 
of  the  state  or  of  the  United  States.  So  the 
general  power  in  a  charter  to  enact  by-laws, 
although  in  terms  unlimited,  will  be  held  to 
be  limited  to  that  extent.  Butchers'  Benefi- 
cial Assoc.,  35  Pa.  St.  151 ;  Supreme  Council, 
etc.,  v.  Perry,  140  Mass.  588. 

5.  1  Morawetz  on  Priv.  Corp.  (2d  ed.),  § 
494;  Niblack  on  Ben.  Soc.  &  Acc.  Ins.  (2d 
ed.),  §  14;  Presbyterian  Mut.  Assur.  Fund  v. 
Allen,  106  Ind.  593;  Bergman  v.  St.  Paul 
Mut.  Bldg.  Assoc.  No.  1,  29  Minn.  278;  Liv- 
ingston v.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573; 
Sherry  v.  Plasterers'  Union,  139  Pa.  St.  470. 

Construction  of  Constitution. — The  provisions 
of  the  constitution  will  not  be  construed 
strictly  if  such  a  construction  would  tend  to 
defeat  the  objects  of  the  association,  but  lib- 
erally in  order  to  effectuate  them.  Wool- 
ford's  Appeal,  126  Pa.  St.  47;  Van  Bibber  v. 
Van  Bibber,  82  Ky.  347  ;  Massey  v.  Mutual 
Relief  Soc,  102  N.  Y.  523. 

A  Provision  that  Dues  "Accrue  Weekly,"  it 
was  held,  should  not  be  construed  to  mean 
that  they  were  payable  weekly,  especially 
against  those  who  had  been  accustomed  to  pay 
quarterly.  Strasser  v.  Staats,  59  Hun  (N.  Y.) 
H3- 
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majority  1  of  the  members  of  an  association,  pursuant  to  its  constitution,  for 
its  government.2  By-laws  are  the  means  necessary  and  proper  to  give  effect 
to  the  provisions  of  the  constitution.3 

b.  POWER  TO  Enact — (i)  Corporate  Bodies. — The  power  to  enact  by-laws 
for  the  purpose  of  carrying  out  the  charter  purposes  is  necessarily  inherent 
in  every  incorporated  mutual  association.4  This  power,  although  usually 
granted  in  general  terms  in  the  charter,  is  nevertheless  implied  from  the  fact 
that  the  powers  and  immunities  expressly  granted  in  the  charter  or  general 
law  would  otherwise  to  a  great  extent  be  rendered  nugatory.5 

(2)  Unincorporated  Bodies. — There  is  no  inherent  power  in  a  voluntary 
association  to  enact  by-laws.  This  follows  from  the  fact  that  the  association 
exists  merely  by  the  consent  of  the  individual  members  expressed  in  the 
articles  of  agreement ;  6  hence  it  is  usual  for  such  articles  to  contain  an  express 
grant  of  power  to  the  majority  or  other  proportion  to  enact  by-laws,  and  to 
define  in  a  general  way  the  limits  within  which  it  may  be  exercised.7 

(3)  Delegation  of  Power. — The  power  to  enact  general  by-laws  cannot  be 
delegated,  except  by  unanimous  consent,  to  an  inner  or  inferior  body.8 


1.  The  Majority  have  the  power  to  enact  by- 
laws where  the  power  is  given  to  the  associ- 
ation, unless  restricted  or  otherwise  provided 
in  the  constitution.  "See  infra,  this  section, 
Power  to  Enact. 

The  same  rule  applies  with  respect  to  the 
powers  of  the  majority  and  the  rights  of  the 
minority  as  in  other  private  corporations. 
Richmond  v.  Judy,  6  Mo.  App.  465;  Sizer  v. 
Daniels,  66  Barb.  (N.  Y.)  426;  State  v.  Cen- 
tral Ohio  Mut.  Relief  Assoc.,  29  Ohio  St. 
399;  State  v.  Mutual  Protection  Assoc.,  26 
Ohio  St.  19;  State  v.  People's  Mut.  Ben. 
Assoc.,  42  Ohio  St.  579;  State  v.  Standard  L. 
Assoc.,  38  Ohio  St.  281;  National  Mut. 
Aid  Assoc.  v.  Gonser,  43  Ohio  St.  1. 

2.  See  the  title  By-laws. 

3.  Force  and  Effect  of  By-laws. — See  the 
titles  By-laws;  Corporations  (Private). 

Where  the  constitution  cf  an  unincorpo- 
rated fraternal  organization  declared  that  one 
of  the  associate  purposes  was  to  "unite  fra- 
ternally all  acceptable  white  persons;"  and 
provided  for  two  funds,  a  "relief  fund"  in 
the  nature  of  a  classified  insurance,  and  a 
"  general  fund"  from  which  general  expenses 
and  sick  benefits  were  paid,  it  was  held  that, 
when  this  general  fund  reached  an  amount 
much  larger  than  was  necessary  for  the  pur- 
poses named,  a  by-law  of  the  majority  donat- 
ing the  surplus  for  the  establishment  of  a 
new  lodge  in  the  same  jurisdiction  was  valid 
as  giving  effect  to  the  constitutional  provi- 
sions. Lady  Lincoln  Lodge  v.  Faist,  52  N.  J. 
Eq.  510. 

Disfranchisement. — An  incorporated  associ- 
ation had  a  by-law  which  made  it  an  offense 
subject  to  expulsion  for  one  member  to 
"vilify"  another.  The  court  reinstated  a 
member  who  had  been  expelled  for  violating 
this  by-law,  upon  the  ground  that  such  a  law 
was  not  necessary  for  the  good  government 
and  support  of  the  corporation,  saying  :  "  The 
right  of  membership  is  valuable,  and  not  to 
be  taken  away  without  an  authority  fairly 
derived  either  from  the  charter  or  the 
nature  of  corporate  bodies.  *  *  *  The  offense 
of  vilifying  a  member,  on  a  private  quarrel, 


is  totally  unconnected  with  the  affairs  of  the 
society,  and  *  *  *  taking  cognizance  of  such 
offenses  will  have  the  pernicious  effect  of  in- 
troducing private  feuds  into  the  bosom  of 
the  society  and  interrupting  the  transaction 
of  business."  Com.  v.  St.  Patrick's  Benev- 
olent Soc,  2  Binn.  (Pa.)  448,  4  Am.  Dec.  453. 
See  the  title  Disfranchisement. 

By-laws  "  a  Law  unto  the  Members." — The 
by-laws  of  mutual  associations  are  said  to  be 
"a  law  unto  the  members."  Supreme  Com- 
mandery,  etc.,  v.  Ainsworth,  71  Ala.  436,  46 
Am.  Rep.  332;  Robinson  ».  Yates  City 
Lodge  No.  448,  86  111.  598;  Osceola  Tribe 
No.  11,  etc.,  v.  Schmidt,  57  Md.  98 ;  Grosvenor 
v.  United  Soc,  etc.,  118  Mass.  78;  Anacosta 
Tribe  No.  12,  etc.,  v.  Murbach,  13  Md.  91 ; 
White  v.  Brownell,  2  Daly  (N.  Y.)  329; 
Toram  v.  Howard  Beneficial  Assoc.,  4  Pa. 
St.  519;  St.  Patrick's  Male  Beneficial  Soc. 
v.  McVey,  92  Pa.  St.  510. 

4.  1  Morawetz  on  Priv.  Corp.,  §  491 ;  Peo- 
ple -'.  Medical  Soc,  24  Barb.  (N.  Y.)  574; 
Martin  v.  Nashville  Bldg.  Assoc.,  2  Coldw. 
(Tenn.)  418.    See  the  title  By-laws. 

5.  See  the  title  By-laws. 

6.  No  Inherent  Power  in  Voluntary  Associa- 
tions.— Niblack  on  Ben.  Soc  &  Acc.  Ins.  (2d 
ed.),  §  16;  Livingston  v.  Lynch,  4  Johns.  Ch. 
(N.  Y.)  573;  Torreyt'.  Baker,  1  Allen  (Mass.) 
120;  Davies  v.  Hawkins,  3  M.  &  S.  488.  See 
the  title  By-laws. 

7.  Express  Grant  of  Power  the  Rule. — If  no 
authority  is  given  in  the  articles  of  asso- 
ciation or  amendment  thereto  to  enact  by-laws, 
the  majority  have  no  power  to  bind  the  minor- 
ity by  vote.  Torrey  v.  Baker,  1  Allen  (Mass.) 
120;  Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)98;  Smith  v.Smith,  3Desaus.(S.Car.)5S7. 

"The  general  principle  of  law  is  that  in 
such  private  associations  the  majority  cannot 
bind  the  minority  unless  by  special  agree- 
ment." Chancellor  Kent  in  Livingston  v. 
Lynch,  4  Johns.  Ch.  (N.  Y.)  594.  See  the 
title  By-laws. 

8.  Delegation  of  Power. — When  the  sole 
power  to  legislate  with  respect  to  the  endow- 
ment rank  was  vested  by  the  charter  in  the 
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c.  Limitations  of  Power— (i)  Existing  Laws — Public  Policy. — No  valid 
by-law  can  be  passed  which  is  in  any  respect  inconsistent  with  the  consti- 
tution of  the  state  or  of  the  United  States,1  or  which  is  contrary  to  public 
policy.2  By-laws,  therefore,  forbidding  members  to  bring  suit  against  the 
society  in  any  event,3  in  restraint  of  trade,4  compelling  members  to  join  in 
a  strike,5  allowing  a  vote  by  proxy  in  the  absence  of  express  authorization,6 
and  providing  for  expulsion  without  notice,7  have  been  held  invalid. 


supreme  lodge  of  a  benefit  association,  a  by- 
law passed  by  a  board  of  control  under  author- 
ity of  the  supreme  lodge,  providing  for  the 
forfeiture  of  the  certificates  of  suicides,  was 
held  invalid.  Supreme  Lodge,  etc.,  v.  La 
Malta,  95  Tenn.  159.    See  the  title  By-laws. 

1.  Illinois — Proxy. — A  by-law  of  a  benevo- 
lent society  authorizing  its  members  to  vote  at 
all  elections,  either  in  person  or  by  proxy, 
was  held  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  state  of  Illinois,  where,  by 
the  charter,  the  society  was  authorized  to 
elect  its  "  directors  or  managers  at  such  time 
and  place,  in  such  manner,  as  may  be  specified 
in  its  by-laws,"  and  to  make  by-laws  not  in- 
consistent with  the  constitution  and  laws  of 
the  state  and  of  the  United  States.  People  v. 
Crossley,  69  111.  195. 

Massachusetts. — In  a  case  calling  for  a  con- 
struction of  Mass.  Stat.  1882,  c.  78,  provid- 
ing that  "  the  benefit  to  accrue  by  reason  of 
the  decease  of  members  of  the  Boston  Police 
Relief  Association,  or  their  wives,  may  be 
extended "  to  members  retired  under  Stat. 
187S,  c.  244,  (j  5,  the  former  statute  was  held 
to  be  permissive  merely.  It  was  further  held 
that  the  association  may  extend  the  benefit  to 
a  part  only  of  the  class  named,  by  a  by-law; 
and  if  this  is  done,  the  association  will  not  be 
bound  by  the  acts  of  its  officers  in  extending 
the  benefit  to  those  not  included  by  such  by- 
law. Burbank  v.  Boston  Police  Relief  Assoc., 
144  Mass.  434. 

Under  Massachusetts  Stat.  1877,  c.  204,  §  8; 
Pub.  Stat.,  c.  15,  providing  that  certain  asso- 
ciations may,  "  for  the  purpose  of  assisting  the 
widows,  orphans,  or  other  persons  dependent 
upon  deceased  members,"  provide  for  a  death 
benefit,  a  by-law  allowing  a  change  of  bene- 
ficiaries to  one  not  strictly  within  the  classes 
named  was  held  to  be  invalid.  Briggs  -'.  Earl, 
139  Mass.  473  ;  Elsey  v. Odd  Fellows'  Mut.  Re- 
lief Assoc.,  142  Mass.  224. 

Michigan  —  Mutual  Fire  Companies. — When 
the  statutes  under  which  mutual  fire  insur- 
ance companies  are  organized  confine  their 
business  to  certain  territory,  as  to  three  coun- 
ties, policies  issued  outside  the  three  counties 
mentioned  in  a  company's  charter  are  ultra 
vires  and  void.  Eddy  v.  Merchants',  etc., 
Mut.  F.  Ins.  Co.,  72  M'ich.  651. 

New  York. — A  By-law  Passed  on  Sunday,  b  v  a 
society  for  benevolent  purposes,  is  not  invalid 
for  that  reason.  McCabe  v.  Father  Mathew 
Total  Abstinence  Ben.  Soc,  24  Hun  (N.  Y.) 
152.    See  generally  the  title  Sunday. 

Ohio — Assessment  Companies. — A  mutual  in- 
surance company  authorized  to  do  business 
under  a  specific  assessment  plan  cannot  law- 
fully provide  for  the  payment  of  an  annual  de- 
posit by  a  member  during  the  life  of  his  policy, 
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through  which  he  shall  be  exempt  from  as- 
sessments during  the  year  of  the  payment,  as 
such  deposit  is  in  fact  a  premium  for  carrying 
the  risk.    State  v.  Monitor  F.  Assoc.,  42  Ohio 

St.  555. 

Wisconsin. — A  Mutual  Frre  Company,  organ- 
ized under  Wis.  Laws  1885,  c.  421,  §  2,  which 
enacts  that  "  no  such  corporation  shall  insure 
any  property  other  than  detached  dwellings 
and  their  contents,  farm  buildings  and  their 
contents,  live  stock  in  possession  and  running 
at  large,  farm  products  on  premises  and  farm- 
ing implements,"  has  no  power  to  insure  an 
incubator  building.  O'Neill  v.  Pleasant 
Prairie  Mut.  F.  Ins.  Co.,  71  Wis.  621. 

See  Further,  the  title  Ultra  Vires. 

2.  Public  Policy. — Butchers  '  Beneficial  As- 
soc., 35  Pa.  St.  151;  Supreme  Lodge,  etc., 
v.  La  Malta,  95  Tenn.  160.  See  the  title  By- 
laws. 

The  by-law  of  a  workingmen's  associa- 
tion forbidding  a  member  to  take  the  place 
of  another  discharged  by  his  employer  for 
upholding  the  rules  of  the  society  was  held 
to  be  void  because  against  public  policy. 
People  v.  New  York  Benevolent  Soc,  3  Hun 
(N.  Y.)  361. 

3.  By  laws  Forbidding  Suit  by  Members. — 
Baiier  v.  Samson  Lodge,  etc.,  102  Ind.  262; 
Burlington  Voluntary  Relief  Department  v. 
Wrhite,  41  Neb.  547,  43  Am.  St.  Rep.  701. 

But  Reasonable  Regulations  alTecting  the 
time  of  bringing  suits,  as  those  requiring 
members  to  first  submit  their  cases  to  an  as- 
sociate tribunal,  before  resorting  to  the  courts, 
are  proper.  See  infra,  this  section,  Jurisdic- 
tion of  Courts. 

4.  By  laws  in  Restraint  of  Trade.- — By-laws 
in  restraint  of  trade,  though  void  as  against 
public  policy,  are  not  criminal,  so  as  to  pre- 
vent the  criminal  prosecution  of  an  officer  of 
a  friendly  society  who  has  embezzled  associate 
funds.  Reg.  v.  Stainer,  L.  R.  1  C.  C.  230,  39 
L.  J.  M.  C.  54,  18  W.  R.  439. 

See  generally  the  title  Restraint  of 
Trade  (Contracts). 

5.  People  v.  New  York  Benevolent  Soc, 
etc.,  3  Hun  (N.  Y.)  361. 

6.  Voting  by  Proxy  is  illegal  at  common  law. 
Taylor  v.  Griswold,  14  N.  J.  L.  222,  27  Am. 
Dec.  33. 

But  when,  by  the  charter,  a  benevolent  as- 
sociation was  authorized  to  elect  directors  in 
such  manner  as  might  be  specified  in  the  by- 
laws of  the  society,  a  by-law  authorizing  the 
voting  by  proxy  in  elections  was  held  valid. 
People  v.  Crossley,  69  HI.  195;  State  v.  Tu- 
dor, 5  Day  (Conn.)  329,  5  Am.  Dec.  162. 

7.  Expulsion  without  Notice. — A  by-law  which 
confers  authority  on  the  officers  of  a  society 
to  suspend  a  member  without  notice  and 
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(2)  Must  Be  Consistent  with  Associate  Purposes. — Since  by-laws  are  the 
means  through  which  associate  purposes  are  effectuated,  it  follows  that  only- 
such  by-laws  can  be  held  valid  as  are,  in  their  operation,  fairly  within  the 
associate  purposes  expressed  in  the  constitution.1  By-laws,  therefore, 
disposing  of  property,'-4  creating  a  fund,3  forfeiting  benefits,4  allowing  a 
change  of  beneficiaries,5  and  admitting  new  members,6  contrary  to  associate 
purposes,  have  been  held  inoperative. 

(3)  Must  Be  Reasonable. — Unreasonable  by-laws  are  not  binding.7    As  to 


without  trial  is  invalid.  Ludowiski  v.  Polish 
Roman  Catholic  Benevolent  Soc,  29  Mo. 
App.  337.  See  also  infra,  this  section,  Sus- 
pension and  Expulsion ;  and  the  title  Dis- 
franchisement. 

1.  Must  Be  within  Purposes  of  Society. — "  No 
corporation  can  make  valid  any  by-law  in 
conflict  with  its  charter.  That  would  be  to 
enable  the  corporation  to  make  a  new  consti- 
tution for  itself,  and  thereby  wholly  defeat  the 
object  of  the  law  which  gave  it  birth."  Mer- 
cur,  J.,  in  Diligent  F.  Co.  v.  Com.,  75  Pa.  St. 
296.    See  the  title  By-laws. 

2.  By-laws  Disposing  of  Property. —  Where 
funds  of  a  Masonic  lodge,  accumulated  "  for 
the  good  of  the  craft,  or  for  the  relief  of  in- 
digent and  distressed  worthy  Masons,  their 
widows  and  orphans,"  were  divided  by  vote 
equally  among  the  members,  and  the  associa- 
tion dissolved,  it  was  held  that  the  fund  had 
been  accumulated  for  purposes  of  benevolence 
and  charity  and  must  be  devoted  to  that  use, 
and  that  the  vote  was  to  that  extent  invalid, 
although  the  lodge  might  lawfully  dissolve. 
Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392. 

But  the  "  general  fund  "  of  an  association 
whose  purpose  was  to  "  unite  fraternally  all 
acceptable  white  persons,"  was  allowed  to  be 
donated  in  part  to  establish  another  subordi- 
nate lodge  in  the  same  jurisdiction.  Lady 
Lincoln  Lodge  v.  Faist,  52  N.  J.  Eq.  510. 

A  Donation  for  Past  Services  to  certain  trus- 
tees, by  the  unanimous  vote  of  the  members 
present,  no  services  having  been  rendered 
except  such  as  the  parties  were  bound  as 
trustees  to  render,  was  held  invalid  at  the 
suit  of  a  member  who  was  absent  from  the 
meeting.  Ashton  v.  Dashaway  Assoc.,  84 
Cal.  61. 

3.  By-laws  Creating  a  Fund. — Where  a  mu- 
tual benefit  society  was  authorized  to  create  a 
fund  "  for  the  purpose  of  assisting  the  widows, 
orphans,  or  other  dependents  of  deceased 
members,"  a  by-law  including  sisters  of  de- 
ceased members  as  beneficiaries  of  such  fund 
was  held  unauthorized  and  invalid.  Supreme 
Council,  etc.,  v.  Perry,  146  Mass.  592. 

4.  Forfeiture  of  Benefits. — The  constitution 
of  a  benefit  corporation  provided  that  a  mem- 
ber of  six  months'  standing  should  be  entitled 
to  funeral  benefits,  if  he  was  "  not  more  than 
three  months'  dues  in  arrears  at  the  time  of 
his  death,"  under  which  a  benefit  would  have 
been  forfeited  on  August  2d ;  the  member 
died  August  1st ;  it  was  conceded  that,  under 
a  by-law  providing  that  "  any  member  be- 
coming three  months  in  arrears  shall  not  be 
entitled  to  benefits  until  eight  weeks  have  ex- 
pired from  the  time  they  settle  up  in  full," 
the  benefit  was  forfeited  ;  but  the  court  held 


the  by-law  invalid  as  being  in  conflict  with 
the  fundamental  law  of  the  corporation. 
Sherry  v.  Plasterers'  Union,  139  Pa.  St.  470. 
See  also  Fugure  v.  St.  Joseph  Mut.  Soc,  46 
Vt.  362. 

5.  Unauthorized  Change  of  Beneficiaries. — 

Where  the  provisions  of  a  charter  prohibited 
a  change  of  beneficiaries,  a  by-law  providing 
for  the  issuance  of  a  certain  form  of  certificate, 
being  conceded  to  allow  a  change  of  benefici- 
aries, was  held  to  be  "  utterly  void."  Pres- 
byterian Mut.  Assur.  Fund  v.  Allen,  106  Ind. 
599.  See  the  title  Beneficiaries  (in  In- 
surance). 

Conversely,  where  the  charter  expressly 
authorized  a  change  at  the  will  of  the  member, 
a  by-law  restricting  this  right  was  held  invalid. 
Raub  -•.  Masonic  Mut.  Relief  Assoc.,  3  Mack- 
ey  (D.  C.)  68. 

6.  Admission  of  New  Members. — Where  the 
charter  limited  the  number  of  members  to  one 
hundred,  a  by-law  wras  held  to  be  invalid 
which  provided  for  the  admission  of  other 
honorary  or  contributory  members,  designed 
to  have  only  a  kind  of  social  relation  with  the 
active  members.  Diligent  F.  Co.  v.  Com., 
75  Pa.  St.  291. 

7.  Unreasonable  By-laws  Are  Invalid — Eng- 
land.— Reg.  v.  Saddlers'  Co.,  10  H.  L.  Cas. 
4°5-  ., 

United  States. — Rood  v.  Railway  Pass., 
etc.,  Conductors'  Mut.  Ben.  Assoc.,  31  Fed. 
Rep.  62. 

Georgia. — Harrington  v.  Workingmen's  Be- 
nevolent Assoc.,  70  Ga.  340. 

Indiana. — Supreme  Lodge,  etc.,  v.  Knight, 
117  Ind.  497. 

Maryland . — Fuller  v.  Baltimore,  etc.,  Em- 
ployes' Relief  Assoc.,  67  Md.  433. 

Michigan. — Allnutt  v.  Subsidiary  High 
Court,  etc.,  62  Mich.  110;  Erd  v.  Bavarian 
Nat.  Aid,  etc.,  Assoc.,  67  Mich.  233;  Pulford 
v.  Detroit  F.  Department,  31  Mich.  458; 
Roehler  v.  Mechanics'  Aid  Soc,  22  Mich.  86. 

Missouri. — Coleman  v.  Supreme  Lodge, 
etc.,  18  Mo.  App.  189;  Siebert  v.  Supreme 
Council,  etc.,  23  Mo.  App.  268;  Mulroy  v. 
Knights  of  Honor,  28  Mo.  App.  463  ;  Hirsch  v. 
Grand  Lodge,  etc.,  56  Mo.  App.  101. 

New  York. — Brady  v.  Coachman's  Benevo- 
lent Assoc.  (City  Ct.),  39  N.  Y.  St.  Rep.  181, 
14  N.  Y.  Supp.  272;  People?'.  St.  Franciscus 
Benevolent  Soc,  24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  216;  Fritz  v.  Muck,  62  How.  Pr.  (N.  Y. 
Supreme  Ct.)  72;  Poultney  v.  Bachman,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  252,  31 
Hun  (N.  Y.)  49;  Kehlenbeck  -'.  Logeman,  10 
Daly  (N.  Y.)  447;  Wachtel  v.  Noah  Widows, 
etc.,  Benevolent  Soc,  84  N.  Y.  28,  38  Am. 
Rep.  478;  People  v.  Alpha  Lodge,  etc.,  13 
062  Volume  III. 


Government. 


BENEFICIAL  ASSOCIATIONS. 


By-laws. 


whether  or  not  a  by-law  should  be  considered  unreasonable,  no  test  can  be 
given  for  application  in  all  cases.  It  involves  to  some  extent  a  question  of 
fact,  depending  upon  the  circumstances  of  each  individual  case.1 

As  to  Unincorporated  Bodies. — According  to  some  authorities,  by-laws  are  binding 


Misc.  Rep.  (N.  Y.  Supreme  Ct.)  677,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (isted.)  173. 

North  Carolina. — State  V.  Williams,  75  N. 
Car.  135. 

Pennsylvania. — Black,  etc.,  Smiths'  Soc. 
v.  Vandyke,  2  Whart.  (Pa.)  309;  Com.  v.  St. 
Patrick's  Benevolent  Soc,  2  Binn.  (Pa.)  441, 
4  Am.  Dec.  453;  Com.  v.  Pennsylvania  Bene- 
ficial Inst.,  2  S.  &  R.  (Pa.)  141 ;  Com.  v.  Ger- 
man Soc,  15  Pa.  St.  251 ;  Butchers'  Beneficial 
Assoc.  No.  1,  38  Pa.  St.  298;  Evans  v.  Phila- 
delphia Club,  50  Pa.  St.  107;  St.  Mary's 
Beneficial  Soc.  v.  Burford,  70  Pa.  St.  321; 
Hibernia  F.  Engine  Co.  v.  Com.,  93  Pa.  St. 
264. 

Texas. — Matkin  v.  Knights  of  Honor,  82 
Tex.  301,  27  Am.  St.  Rep.  886,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  173. 

See  Further  the  title  By-laws. 

1.  Objects  of  Association  to  be  Considered. — 
The  reasonableness  of  by-laws  depends  to  a 
great  extent  upon  the  objects  and  purposes  of 
the  association.  What  might  be  a  proper  pro"- 
vision,  therefore,  for  a  club,  might  be  alto- 
gether unreasonable  for  a  benevolent  society. 
Com.  v.  St.  Patrick's  Benevolent  Soc,  2  Binn. 
(Pa.)  441,  4  Am.  Dec.  453. 

Expulsion. — By-laws  for  the  expulsion  of 
members  must  be  reasonable,  connected  with 
the  affairs  and  adapted  to  the  purposes  of  the 
society — not  trivial,  fanciful,  or  absurd.  All- 
nutt  v.  Subsidiary  High  Court,  etc.,  62  Mich, 
no;  Erd  v.  Bavarian  Nat.  Aid,  etc.,  Assoc., 
67  Mich.  233;  People  v.  St.  Franciscus  Be- 
nevolent Soc,  24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  216;  Mulroy  v.  Knights  of  Honor,  28  Mo. 
App.  463;  State  v.  Williams,  75  N.  Car.  135; 
Com.  v.  German  Soc,  15  Pa.  St.  251;  Evans 
v.  Philadelphia  Club,  50  Pa.  St.  107. 

In  Com.  v.  St.  Patrick's  Benevolent  Soc,  2 
Binn.  (Pa.)  441,  4  Am.  Dec.  453,  where  a 
by-law  expelling  a  member  for  "  vilifying " 
another  was  held  void,  the  court,  by  Tilgh- 
man,  C.  J.,  said:  "The  offense  of  vilifying  a 
member,  on  a  private  quarrel,  is  totally  un- 
connected with  the  affairs  of  the  society,  and 
therefore  its  punishment  cannot  be  necessary 
for  the  good  government  of  the  corporation." 

By-laws  Held  Unreasonable. — A  by-law  mak- 
ing an  indemnity  for  the  death  of  a  member's 
wife  conditional  upon  her  membership  is  un- 
reasonable if  no  provision  is  made  for  her  to 
become  a  member;  but  this  objection  was  over- 
come by  the  fact  that  in  one  sense  the  wives 
of  members  were  recognized  as  members. 
Hirsch  v.  Grand  Lodge,  etc.,  56  Mo.  App. 
101. 

A  provision  that  a  member  who  is  in  ar- 
rears shall  be  suspended  for  three  months 
after  such  arrearages  have  been  paid  was  held 
to  be  inoperative  because  unreasonable. 
Brady  v.  Coachman's  Benevolent  Assoc.  (City 
Ct.),  39  N.  Y.  St.  Rep.  181,  14  N.  Y.  Supp. 
272. 

A  by-law  imposing  dues  greatly  in  excess 

1 


of  the  object  for  which  demanded  and  not  in 
proportion  to  the  requirements  of  the  society, 
is  invalid.  Pulford  v.  Detroit  F.  Depart- 
ment, 31  Mich.  458. 

A  by-law  changing  the  rates  of  dues  from 
twelve  and  a  half  cents  to  two  dollars  a  month 
was  decided  to  be  unreasonable,  and  a  mem- 
ber who  did  not  assent  thereto  was  held  not 
bound  to  pay  them.  Hibernia  F.  Engine  Co. 
v.  Com.,  93  Pa.  St.  264. 

Expulsion  without  notice  is  unreasonable. 
Res;,  v.  Saddlers'  Co.,  10  H.  L.  Cas.  404; 
Pulford  v.  Detroit  F.  Department,  31  Mich. 
458;  Erd  v.  Bavarian  Nat.  Aid,  etc.,  Assoc., 
67  Mich.  233;  Fritz  v.  Muck,  62  How.  Pr.  (N. 
Y.  Supreme  Ct.)  72;  Wachtel  v.  Noah  Wid- 
ows, etc.,  Benevolent  Soc,  84  N.  Y.  28,  38 
Am.  Rep.  178;  Com.  v.  Pennsylvania  Bene- 
ficial Inst.,  2  S.  &  R.  (Pa.)  141.' 

Similarly,  forfeiture  of  benefits  without 
notice  has  been  held  unreasonable.  Roehler 
v.  Mechanics'  Aid  Soc,  22  Mich.  86;  Butch- 
ers' Beneficial  Assoc.  No.  1,  38  Pa.  St.  298. 

See  Further  the  titles  By-laws  ;  Disfran- 
chisement; Societies  and  Clubs;  Reli 
gious  Societies. 

By-laws  Held  Reasonable. — A  by-law  forfeit- 
ing the  right  to  sick  benefits  when  the  sick- 
ness is  the  result  of  drunkenness,  debauchery, 
etc.,  is  reasonable.  Harrington  v.  Working- 
men's  Benevolent  Assoc.,  70  Ga.  340;  Black, 
etc.,  Smiths'  Soc.  v.  Vandyke,  2  Whart.  (Pa.) 
309;  St.  Mary's  Beneficial  Soc.  v.  Burford,  70 
Pa.  St.  321. 

A  by-law  requiring  that  a  physician's  cer- 
tificate be  furnished  as  a  condition  precedent 
to  the  payment  of  sick  benefits  was  held  rea- 
sonable. Harrington  v.  Workingmen's  Be- 
nevolent Assoc.,  70  Ga.  340. 

A  provision  of  the  constitution  of  a  rail- 
road relief  association,  that,  before  the  associ- 
ation will  pay  the  beneficiary  of  the  member 
killed  the  amount  of  benefits  due,  the  person 
legally  entitled  to  damages  for  the  death 
shall  release  the  railroad  company  from  all 
claims  for  damages,  was  held  not  so  unrea- 
sonable as  to  be  void.  Fuller  -•.  Baltimore,  etc., 
Employes'  Relief  Assoc.,  67  Md.  433.  And 
the  same  conclusion  was  reached  in  the  case 
of  a  constitution  providing  that  "all  claims 
against  the  association  shall  be  referred  to 
the  board  of  directors,  whose  decision  shall 
be  final,"  and  that  "assessments  shall  not  be 
made  except  on  its  authority."  Rood  v. 
Railway  Pass.,  etc.,  Conductors'  Mut.  Ben. 
Assoc.,  31  Fed.  Rep.  62. 

Limiting  the  time  within  which  a  member 
may  question  the  validity  of  an  assessment  to 
six  months  from  sufficient  notice,  was  held 
reasonable  and  valid.  Survick  v.  Valley  Mut. 
L.  Assoc.  (Va.  1895),  23  S.  E.  Rep.  223. 

By-laws  providing  for  the  adjudication  of 
claims  by  a  tribunal  within  the  association 
are   generally   held    reasonable.    See  infra, 
this  title,  Jurisdiction  of  Association. 
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upon  the  members  of  unincorporated  associations  whether  reasonable  or  not,1 
but  the  contrary  is  maintained  by  other  authorities.2 

(4)  Must  Operate  Uniformly.  —  By-laws,  in  order  to  be  valid,  must  be 
uniform  in  their  operation  ;  that  is,  they  must  be  binding  upon  all  members 
alike.3 

d.  Alteration  and  Amendment — Power  implied. — The  power  to  alter, 


1.  By-laws    of    Unincorporated    Societies. — 

Note  to  Fisher  v.  Keane,  27  Moak's  Eng.  Rep. 
595,  citing  Grosvenor  v.  United  Soc,  etc., 
1  t§  Mass.  78 ;  Brine  v.  Board  of  Trade,2  Am. 
L.  Rec.  268;  note  to  Austin  v.  Searing,  16 
N.  Y.  112,  69  Am.  Dec.  672,  citing-  Hirschl 
on  Fraternities  63;  Boone  on  Corp.  335; 
Elsas  v.  Alford,  1  N.  Y.  City  Ct.  123;  1 
Bacon  on  Ben.  Soc.  &  L.  Ins.  (2d  ed.),  § 
89,  citing  Elsas  v.  Alford,  1  N.  Y.  City  Ct. 
123;  McDonalds.  Ross-Lewin,  29  Hun  (N. 
Y.)  87;  Kehlenbeck  v.  Logeman,  10  Daly 
(N.  Y.)  447;  Mannings.  San  Antonio  Club, 
63  Tex.  166,  51  Am.  Rep.  639. 

Visitorial  Power  of  Courts. — In  New  York  it 
has  been  held  that  in  respect  to  the  by-laws  of 
a  voluntary  association  the  court  has  no  visi- 
torial power,  and  cannot  therefore  determine 
whether  they  are  reasonable  or  unreasonable, 
and  that  the  only  question  which  it  can  ex- 
amine is  whether  they  have  been  adopted  in 
the  way  which  has  been  agreed  upon  by  the 
association.  See  1  Bacon  on  Ben.  Soc.  and 
L.  Ins.,  §  89. 

In  Kehlenbeck  v.  Logeman,  10  Daly  (N. 
Y.)  447,  a  by-law  regulating  the  payment  of 
sick  benefits  being  in  question,  the  Court  of 
Common  Pleas,  by  Van  Brunt,  P.  J.,  said: 
"The  objection  that  the  new  by-law  is  not 
binding  upon  the  plaintiff  because  it  is  a  fun- 
damental alteration  of  the  constitution  of  the 
society,  does  not  seem  to  be  well  taken.  It 
was  adopted  pursuant  to  the  provisions  of  the 
constitution  relating  to  by-laws,  to  which  pro- 
visions the  plaintiff  in  this  action  subscribed 
in  order  to  become  a  member — it  being  a 
voluntary  association.  It  was  an  amendment 
relating  to  the  objects  of  the  society,  and  was 
simply  a  change  in  the  regulations  by  which 
proof  was  to  be  made  to  the  association  of  the 
right  to  relief."  The  by-law  was,  however, 
in  effect,  held  not  unreasonable,  the  court 
taking  the  precaution  to  distinguish  the  case 
of  Poultney  v.  Bachman,  10  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  252,  where  a  by-law  restrict- 
ing the  payment  of  sick  benefits,  passed  after 
a  member  had  become  sick,  was  held  not 
binding  upon  him  because  unreasonable.  In 
that  case  Mr.  Justice  Westbrook  said  :  "  The 
right  of  the  lodge  to  change  its  by-laws  is 
undoubted,  but  the  power  thereby  reserved 
must  be  exercised  in  a  reasonable  manner,  and 
the  clause  conferring  it  must  receive  a  reason- 
able interpretation." 

2.  It  should  be  clear  that  an  unreasonable 
by-law  passed  by  an  unincorporated  associa- 
tion can  have  no  more  force  as  a  by-law  than 
if  passed  by  a  corporation,  when  the  nature 
of  such  an  association  is  considered.  Its  only 
power  to  enact  by-laws  comes  from  the  articles 
of  agreement.  (See  supra,  this  section,  Power 
to  Enact.)  An  unreasonable  by-law  is  in  excess 


of  this  power,  and  is  a  violation  of  the  mutual 
contract  which  forms  the  basis  of  the  asso- 
ciation. (See  supra,  this  title,  Articles  0/ 
Association.)  Of  course,  should  such  a  by- 
law be  passed  by  a  unanimous  vote  of  all  the 
members,  it  would  operate  to  amend  the 
original  agreement,  which,  unlike  corpo- 
rate bodies,  they  have  the  power  to  do  at  will. 
In  that  case  it  would  cease  to  be  a  by-law,  and 
would  become  an  amendment  to  the  consti- 
tution. See  supra,  this  title,  Organization — 
Amendment  and  Repeal  of  Articles.  See  also 
Supreme  Lodge,  etc.,  v.  Knight,  117  Ind.  489; 
Bauer  v.  Samson  Lodge,  etc.,  102  Ind.  267; 
Torrey  v.  Baker,  1  Allen  (Mass.)  120;  Duke  v. 
Fuller,  9  N.  H.  536,  32  Am.  Dec.  392  ;  Abels  v. 
McKeen,  18  N.  J.  Eq.  462  ;  White  v.  Brownell, 
2  Daly  (N.  Y.)  329;  Livingston  v.  Lynch, 
4  Johns.  Ch.  (N.  Y.)  573;  Poultney  v.  Bach- 
man, 10  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
252,  31  Hun  (N.  Y.)  49;  Austin  v.  Searing, 
16  N.  Y.  112,  69  Am.  Dec.  665;  Thomas  v. 
Ellmaker,  1  Pars.  Eq.  Cas.  (Pa.)  98. 

3.  Uniformity  of  Operation. — Every  member 
of  the  association  must  take  notice  of  and  is 
bound  by  all  valid  by-laws,  equally  with  every 
other  member.  See  infra,  this  title,  Mem- 
bership. 

In  Stewart  v.  Father  Mathew  Soc,  41 
Mich.  69,  a  society  incorporated  for  "lit- 
erary and  scientific  purposes,"  and  for  "  mis- 
sionary and  other  benevolent  purposes," 
amended  its  by-laws  so  as  to  restrict  its  mem- 
bership to  "  those  who  are  Irish  or  of  Irish 
parentage,  who  are  Roman  Catholics,"  and, 
all  the  members  but  the  relator  being  such,  it 
was  urged  that  the  amendment  was  reason- 
able, particularly  as  the  relator  had,  by  reso- 
lution, been  exempted  from  the  penalties  of 
the  by-laws.  But  the  court  held  the  amend- 
ments invalid,  and  by  Campbell,  C.  J.,  said: 
"  It  is  plain,  however,  that  all  corporation  by- 
laws must  stand  on  their  own  validity,  and 
not  on  any  dispensation  granted  to  members. 
They  cannot  be  subjected  to  any  conditions 
which  do  not  apply  to  all  alike,  and  cannot 
be  compelled  to  receive  as  matter  of  grace 
anything  which  is  matter  of  right;  neither,  on 
the  other  hand,  should  there  be  personal  ex- 
emptions of  a  general  nature  from  any  valid 
regulations  that  bind  the  mass  of  corporators." 

A  mutual  insurance  company  may  not  law- 
fully contract  with  a  particular  person  on  a 
different  plan  or  basis  than  applies  to  all 
others,  although  it  has  the  right  to  extend  the 
time  for  the  payment  of  premium  notes,  or  to 
waive  a  forfeiture.  Clevenger  v.  Mutual  L. 
Ins.  Co.,  2  Dakota  124. 

The  Liability  to  Assessments  cannot  be 
avoided  or  limited  by  a  special  arrangement 
entered  into  with  the  association.  Russell  v. 
Berry,  51  Mich.  287. 
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amend,  or  repeal  is  implied  from  the  general  power  to  enact  by-laws,  unless 
specifically  restricted.1 

Limitations. — It  is  therefore  subject  to  the  same  limitations  as  is  the  original 
power,2  and  to  the  further  limitations  that  it  shall  be  exercised  in  the  manner 
prescribed  in  the  constitution,3  and  so  as  not  to  interfere  with  rights  which 
have  become  vested  under  the  operation  of  the  original  by-laws.4 

Vested  Rights. — What  are  to  be  considered  vested  rights  is  a  question  that 
has  been  much  discussed,  and  the  decisions,  involving  dissimilar  circum- 
stances, may  often  appear  irreconcilable. 

The  True  Criterion  appears  to  lie  in  the  determination  of  the  question 
whether  or  not  an  actionable  property  right  has  in  fact  accrued  ;  if  so,  it  cannot 
be  divested;5  but  it  is  otherwise  in  case  such  rights  are  only  prospective,6 


1.  Power  to  Alter  Implied  from  Power  to  Enact. 

— i  Bacon  on  Ben.  Soc.  &  L.  Ins.  (2d  ed.),  § 
91a;  1  Morawetz  on  Priv.  Corp.,  §  499;  Rex 
v.  Ashwell,  12  East  22;  Smith  v.  Nelson,  18 
Vt.  511 ;  Supreme  Lodge,  etc.,  v.  Knight,  117 
Ind.  497 ;  Fugure  v.  St.  Joseph  Mut.  Soc,  46 
Vt.  362.    See  generally  the  title  By-laws. 

2.  An  Unreasonable  Alteration  would  there- 
fore not  be  binding.  Poultney  v.  Bachman, 
10  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  252. 

A  Bare  Majority  cannot  repeal  a  by-law  which 
it  required  a  twe-thirds  vote  to  enact.  Stock- 
dale  v.  School  Dist.  No.  Two,  47  Mich.  226. 

3.  Must  Follow  Method  Prescribed  in  Constitu- 
tion.— It  must  be  affirmatively  shown  that  a 
member  whom  it  is  sought  to  bind  by  the 
amendment  of  a  by-law  to  his  injury,  had 
proper  notice  of  a  meeting  called  and  con- 
ducted as  provided  in  the  constitution  for  that 
purpose.  It  was  so  held  in  the  case  of  an 
amendment  lessening  the  time  allowed  for 
proof  of  death  from  seven  to  three  months, 
where  a  failure  to  furnish  such  proof  worked 
a  forfeiture  of  all  claims  under  the  certificate. 
Metropolitan  Safety  Fund  Acc.  Assoc.  v. 
Windover,  137  111.  433. 

4.  No  Impairment  of  Vested  Rights — Ala- 
bama.— Supreme  Commandery,  etc.,  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332. 

California. — Stohr  v.  San  Francisco  Musical 
Fund  Soc,  82  Cal.  557. 

Illinois. —  Northwestern  Benevolent,  etc., 
Assoc.  v.  Wanner,  24  111.  App.  357. 

Indiana. — Bauer  v.  Samson  Lodge,  etc., 
102  Ind.  262;  Supreme  Lodge,  etc.,  -v. 
Knight,  117  Ind.  489. 

Iowa. — Hobbs  v.  Iowa  Mut.  Ben.  Assoc.,  82 
Iowa  107,  31  Am.  St.  Rep.  466. 

Massachusetts. — Torrey  v.  Baker,  1  Allen 
(Mass.)  120. 

Michigan. — Borgards  v.  Farmers'  Mut.  Ins. 
Co.,  79  Mich.  440. 

New  fork. — Gundlach  v.  Germania  Me- 
chanics' Assoc.,  4  Hun  (N.  Y.)  339;  McCabe 
v.  Father  Mathew  Total  Abstinence  Ben. 
Soc,  24  Hun  (N.  Y.)  149;  Poultney  v.  Bach- 
man, 31  Hun  (N.  Y.)  49,  reversing  10  Abb. 
N.  Cas:  (N.  Y.)  252,  62  How.  Pr.  (N.  Y.)466. 

Oregon. — Wist  v.  Grand  Lodge,  etc.,  22 
Oregon  271,  29  Am.  St.  Rep.  603. 

Pennsylvania. — Sherry  -'.Plasterers'  Union. 
139  Pa.  St.  470;  Becker  v.  Berlin  Beneficial 
Soc,  144  Pa.  St.  232,  27  Am.  St.  Rep.  624. 

Tennessee. — Supreme  Lodge,  etc.,  v.  La 
Malta,  95  Tenn.  157. 


Vermont. — Fugure  v.  St.  Joseph  Mut.  Soc, 
46  Vt.  362. 

Wisconsin. — Morrison  v.  Wisconsin  Odd 
Fellows  Mut.  L.  Ins.  Co.,  59  Wis.  166. 

See  the  titles  By-laws;  Impairment  of 
Obligation  of  Contracts. 

5.  Retroactive  By-laws,  such  as  inflict  a  pen- 
alty for  a  past  delinquency,  are  unlawful. 
Coyle  v.  Father  Mathew,  etc.,  Soc,  17  Wkly. 
Dig.  (N.  Y.)  17. 

After  a  member's  death  an  association  can- 
not, by  adopting  a  new  article  or  repealing  the 
old  one,  relieve  itself  of  the  obligation  to  pay 
to  the  widow  benefits  which  had  become  fixed 
by  death.  Gundlach  -'.  Germania  Mechan- 
ics' Assoc.,  4  Hun  (N.  Y.)  339. 

Where  the  provision  for  the  payment  of 
death  benefits  was,  at  the  time  of  the  contract, 
"  sixty  days  after  due  notice  to  the  secretary 
of  the  company,  of  the  death,"  a  subsequent 
regulation  that  "  a  loss  shall  be  payable 
ninety  days  after  date  of  the  notice  of  assess- 
ment to  pay  such  loss,"  was  held  not  to  affect 
the  former  provision  in  the  contract ;  but  the 
court  did  not  determine  whether  it  was  rea- 
sonable, and  therefore  valid,  as  to  other  cases 
or  not.  Morrison  v.  Wisconsin  Odd  Fellows 
Mut.  L.  Ins.  Co.,  59  Wis.  166. 

6.  Prospective  Benefits. — Where,  at  the  time 
of  the  contract  of  membership,  there  existed  a 
by-law  providing  five  dollars  a  week  for  sick 
benefits,  a  subsequent  by-law  passed  before 
the  sickness  of  a  member,  reducing  the  amount 
of  benefits,  was  held  by  the  Supreme  Court  of 
New  York,  reversing  the  trial  court,  to  be 

.  valid  and  binding.    McCabe  v.  Father  Mathew 
Total  Abstinence  Ben.  Soc,  24  Hun  (N.  Y.)  149. 

To  the  same  effect,  where  a  change  was  made 
so  that  a  benefit  could  not  be  drawn  until  there 
was  eight  hundred  dollars  on  hand.  St.  Pat- 
rick's Male  Beneficial  Soc.  v.  McVey,  92  Pa. 
St.  510. 

Where  the  Value  of  a  Certificate  was  Reduced, 

by  a  by-law  creating  another  class  upon  more 
advantageous  terms,  from  a  prospective  two 
thousand  dollars  to  one  hundred  and  seventy- 
three  dollars,  the  beneficiary  was  not  allowed 
to  recover  the  difference.  Supreme  Lodge, 
etc.,  v.  Knight,  117  Ind.  489.  In  this  case  the 
court,  by  Elliott,  C.  J.,  said  :  "  In  the  case  be- 
fore us  the  change  from  the  one  plan  to  the 
other  was  not  an  arbitrary  or  unreasonable 
exercise  of  power,  nor  was  it  the  repudiation 
of  a  debt,  nor  the  destruction  of  a  vested  right. 
It  was  not  unreasonable,  because  it  may  well 
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or  in  process  of  accruing,1  when  they  may  be  changed  or  arrested  by 
the  association  under  the  general  governing  power,  provided  the  member, 
in  his  contract  of  membership,  has  agreed  to  conform  to  after-enacted  laws,3 


be  that  the  system  of  insurance  originally 
adopted,  which  gave  no  heed  to  age,  was  so  in- 
firm as  to  be  incapable  of  long  enduring;  it 
was  not  arbitrary,  because  the  by-laws  reserved 
the  right  of  amendment,  and  a  desire  to  pro- 
mote the  welfare  of  the  society  brought  about 
the  change;  it  was  not  the  repudiation  of  a 
debt,  because  the  right  to  the  avails  of  the  as- 
sessments  provided  for  by  the  contract  was  not 
taken  away ;  it  was  not  the  destruction  of  a 
vested  right,  because  the  power  to  amend  was, 
as  reserved,  a  part  of  the  contract  from  which 
the  right  of  the  beneficiary  emanated,  and 
because  also  the  right  to  enter  the  new  class 
was  open  to  all  members  on  equal  terms." 

1.  Rights  Accruing. — In  Poultney  v.  Bach- 
man,  62  How.  Pr.  (N.  Y.  Supreme  Ct.)  466, 
10  Abb.  N.  Cas.  (N.  Y.)  252,  a  member  fall- 
ing sick  was  entitled  to  a  sick  benefit  of  four 
dollars  a  week  under  a  by-law  in  force  at  that 
time,  and  at  the  time  he  became  a  member, 
but  under  a  subsequent  by-law  he  was  paid 
but  one  dollar  a  week.  Upon  suit  for  the 
remaining  three  dollars  for  sixty-seven  weeks, 
the  trial  court  held  that,  by  the  happening  of 
the  sickness,  the  plaintiff's  right  to  the  sum 
of  four  dollars  a  week  "  became  a  vested  one, 
of  which  he  could  not  be  deprived,"  and  by 
Westbrook,  J.,  said  :  "  The  defendant  became 
liable  to  the  full  extent  of  the  sum  stipulated 
to  be  paid,  and  the  withholding  of  a  part 
agreed  to  be  paid  is  just  as  contrary  to  the 
spirit  and  terms  of  the  agreement  as  the  re- 
tention of  the  whole."  Citing  Gundlach  v. 
Germania  Mechanics'  Assoc.,  4  Hun  (N.  Y.) 
339.  But  the  appellate  court,  in  Poultney  v. 
Bachman,  31  Hun  (N.  Y.)  49,  reversed  this 
decision  chiefly  upon  the  ground  that  the 
plaintiff  had  received,  under  the  terms  of  the 
amendment,  four  dollars  a  week  for  twelve 
months  thereafter,  receiving  thereby  "  equal 
rights  with  other  members,"  and  that  the 
contract  between  the  plaintiff  and  the  lodge 
was  a  conditional  contract,  the  power  to 
amend  being  "  as  much  a  part  of  the  contract 
into  which  the  lodge  entered,  as  was  the 
by-law  under  which  the  plaintiff  claims;" 
and  the  court,  by  Learned,  P.  J.,  further 
said:  "This  society  is  benevolent  in  its  de- 
sign. It  aids  its  sick  members  from  funds 
arising  from  dues  and  entrance  fees  and  the 
like.  Now,  there  might  be  such  an  amount  of 
sickness  as  would  rapidly  exhaust  all  the 
funds,  so  that  they  would  prove  insufficient 
for  demands  upon  them.  It  is  well  there- 
fore that  the  society  should  retain  a  power  of 
control  by  which  it  may  diminish  or  increase 
its  'benefits'  according  to  its  ability.  Those 
who  are  earliest  taken  sick  have  no  priority 
over  those  who  may  be  sick  at  a  later  day. 
They  have  no  vested  right  to  exclude  others. 
Therefore  it  is  that  the  society  retains  the 
right,  by  amending  its  by-laws  in  a  legal 
manner,  to  regulate  its  'benefits'  as  it  thinks 
may  be  for  the  advantage  of  all  its  mem- 
bers." 


In  Fugure  v.  St.  Joseph  Mut.  Soc,  46  Vt. 
362,  when  the  contract  of  membership  was 
made,  the  by-laws  provided  that  the  society 
should  pay  twenty-five  cents  per  day  to  the 
widow  of  each  member,  so  long  as  she  re- 
mained a  widow  ;  and  thereafter  a  by-law  was 
adopted  providing  that  such  widow  should 
receive  twenty-five  cents  per  day  until  she 
had  received  two  hundred  dollars.  The  plain- 
tiff having  received  two  hundred  dollars,  the 
court  held  that  she  had  no  cause  of  action. 

See  Also,  to  the  Same  Effect,  Stohr  v.  San 
Francisco  Musical  Fund  Soc,  82  Cal.  557, 
wherein  the  question  of  what  is  a  vested  right 
is  ably  discussed  by  Hayne,  C;  Steuve  v. 
Grand  Lodge,  etc.,  5  Ohio  Cir.  Ct.  Rep 
471- 

A  Contrary  View  was  taken  by  the  Supreme 
Court  of  Pennsylvania  in  a  case  involving  pre- 
cisely the  same  question,  and  the  court  said  : 
"  This  was  certainly  an  easy  mode  of  reliev- 
ing the  society  from  an  obligation,  and  if  suc- 
cessful will  doubtless  be  followed  by  other 
similar  associations.  The  difficulty  in  the  way 
of  this  convenient  mode  of  paying  debts  is 
that  it  is  repudiation  pure  and  simple.  The 
argument  that  the  plaintiff,  being  a  member 
of  the  society,  is  bound  by  the  by-law,  does  not 
meet  the  difficulty.  It  may  be  a  good  by-law 
as  to  future  cases,  but  at  the  time  it  was  passed 
the  plaintiff  was  something  more  than  a  mem- 
ber. He  was  a  creditor  whose  rights  had 
previously  attached,  and  those  rights  cannot 
be  swept  away  by  such  a  scheme  as  this  by- 
law." Becker  v.  Berlin  Beneficial  Soc,  144 
Pa.  St.  232,  27  Am.  St.  Rep.  624. 

To  practically  the  same  effect  are  Hcbbs 
v.  Iowa  Mut.  Ben.  Assoc,  82  Iowa  107,  31  Am. 
St.  Rep.  466;  Wist  v.  Grand  Lodge,  etc.,  22 
Oregon  271,  29  Am.  St.  Rep.  603.  See  also 
Bauer  i'.  Samson  Lodge,  etc.,  102  Ind.  262; 
Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y.  159. 

A  member  has  no  vested  right  under 
articles  of  association  which  provide  that 
the  society  will  consider  the  case  of  any 
member  reduced  in  circumstances  by  fire,  and 
grant  such  relief  from  its  funds  as  shall  appear 
just  and  reasonable.  Torrey  v.  Baker,  1  Allen 
(Mass.)  120. 

2.  Agreement  of  Member  — Acquiescence. — 
Supreme  Lodge,  etc.,  v.  Knight,  117  Ind.  4S9; 
Poultney  v.  Bachman,  31  Hun  (N.  Y.)  49; 
May  v.  New  York  Safety  Reserve  Fund  Soc, 
14  Daly  (N.  Y.)  394. 

The  plaintiff  agreed,  in  his  application  for 
fire  insurance  in  a  mutual  insurance  company, 
to  be  governed  by  all  the  conditions  in  the 
charter  and  by-laws,  as  they  then  existed,  and 
any  changes  that  might  thereafter  be  made. 
And  a  change  was  afterwards  made,  the  effect 
of  which  was  to  limit  the  risk  on  the  plaintiff's 
property.  He  received  a  copy  of  the  new  by- 
law, and  made  no  objection,  and  continued 
his  membership.  It  was  held  that  he  was 
bound  by  the  new  by-law.  Borgards  v. 
Farmers'  Mut.  Ins.  Co.,  79  Mich.  440. 
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and  provided  such  action  is  not  fraudulent  or  subversive  of  the  associate 
objects.1 

e.  Construction  of  By-laws — whether  valid. — In  general,  by-laws  of 
mutual  benefit  associations  are  to  be  construed  reasonably,  according  to  the 
intentions  of  all  concerned.2  When  the  question  is  whether  or  not  by-laws 
are  valid  with  reference  to  the  law  which  limits  the  oowers  of  the  association, 
they  will  receive  a  liberal  construction,  so  as  to  hold  them  valid  without 
defeating  the  purposes  of  the  statute  or  the  objects  of  the  association.3 

Eights  of  Members. — When  the  rights  of  members  or  their  beneficiaries  are 
involved,  by-laws  declaring  a  forfeiture  are  to  be  construed  strictly  if  their 
validity  is  called  in  question,4  and  liberally  if  it  is  sought  to  bring  such 
claimants  within  their  provisions,5  so  as  to  prevent  a  forfeiture  in  either 


Suicide. — Where  a  member  agrees,  as  a  con- 
dition upon  which  a  certificate  of  insurance  is 
issued,  to  obey  the  rules  "  now  in  force  or 
which  may  hereafter  be  enacted,"  an  anti-sui- 
cide law  providing  for  forfeiture,  passed  after 
his  admission,  Is  binding  upon  him.  Su- 
preme Lodge,  etc.,  v.  La  Malta,  95  Tenn. 
157;  Supreme  Commandery,  etc.,  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332. 

Where  a  contract  of  insurance  is  made 
with  reference  to  all  the  laws  of  the  associa- 
tion, which  contain  no  provision  against 
suicide,  a  subsequent  by-law  exempting  the 
association  from  liability  in  such  cases  was 
held  to  be  reasonable  and  valid,  but  coidd  not 
be  allowed  to  affect  the  prior  contract  unless 
such  right  had  been  therein  reserved.  North- 
western Benevolent,  etc.,  Assoc.  v.  Wanner, 
24  111.  App.  357. 

Agreement  Presumed. — The  member  will  be 
presumed  to  have  agreed  to  be  bound  by  after- 
enacted  by-laws,  where,  at  the  time  of  making 
the  contract  of  membership,  there  existed  a 
provision  in  the  constitution  or  by-laws  re- 
serving such  power  to  the  association,  even 
though  the  member  had  no  knowledge  of  such 
provision.  Supreme  Lodge,  etc.,  v.  Knight, 
117  Ind.  489;  Poultney  v.  Bachman,  31  Hun 
(N.  Y.)  49.  See  also  infra,  this  title,  Mem- 
bership—  Coniraet  of  Membership. 

In  Fugure  v.  St.  Joseph  Mut.  Soc,  46  Vt.  362, 
it  was  intimated  that  the  power  to  modify 
and  change  its  by-laws  being  incident  to  the 
nature  and  purpose  of  such  an  association,  the 
member  would  be  held  to  have  agreed  there- 
to, in  the  absence  of  a  specific  provision  to 
that  effect.  That  question  was  not,  however, 
before  the  court,  as  in  this  case  there  was  an 
express  provision. 

1.  Action  must  not  Be  Fraudulent  or  against 
Intent  of  Association.— Sherry  v.  Plasterers' 
Union,  139  Pa.  St.  470;  Fugure  v.  St.  Joseph 
Mut.  Soc,  46  Vt.  362. 

Where  the  articles  of  association  provided 
that  certain  benefits  should  be  paid  "at  such 
times  as  may  be  provided  in  the  laws  gov- 
erning such  payment,  or  in  the  certificate  of 
membership,"  and  a  certificate  provided  for 
the  payment  of  one  thousand  dollars  at  the 
end  of  seven  years  from  its  date  if  the  mem- 
ber should  be  in  good  standing,  it  was  held 
that  the  association  coidd  not  alter  the  right 
to  recover  said  sum  at  the  end  of  seven  years 
by  the  adoption  of  the  following  subsequent 
by-law  :  "  Final  benefits  shall  be,  when  found 


correct,  adjusted  within  ninety  days  from  the 
date  of  the  expiration  of  the  benefit  certificate, 
and  claims  for  such  final  benefits  must  be  filed 
within  thirty  days  from  the  date  of  expira- 
tion," although  the  articles  provided  that 
"  this  association  shall  have  power  to  make 
and  change  its  own  constitution  and  laws," 
and  the  certificate  provided  for  an  "explicit 
compliance"  with  "all  laws  which  may  here- 
after be  enacted."  Cohen  v.  Supreme  Sit- 
ting, etc.  (Mich.  1895),  63  N.  W.  Rep.  304. 

2.  Reasonable  Construction — Question  of  Law  or 
Fact. — The  court  will  construe  and  give  effect 
to  a  by-law  in  the  same  manner  and  upon  the 
same  principles  that  it  would  an  agreement  in 
writing  between  private  individuals,  which 
is:  "If  the  language  is  plain  and  unambigu- 
ous, it  is  a  question  of  law  for  the  court  to  de- 
termine the  intention  of  the  parties  from  the 
words  used.  If,  on  the  other  hand,  the  lan- 
guage is  doubtful,  or  the  intention  not  clearly 
expressed,  and  the  ambiguity  is  such  that  it 
may  be  explained  by  other  evidence,  or  if  the 
meaning  of  the  terms  used  is  to  be  ascer- 
tained and  determined  by  extrinsic  proof,  then 
the  construction  is  usually  a  question  of  fact 
forthejury."  Dixon,  C.  j.,  in  State  v.  Conk- 
lin,  34  Wis.  30. 

A  rule  "that  no  officer  be  permitted  to 
occupy  his  chair  while  under  charges,"  was 
given  its  literal  meaning,  i.  e.,  that  he  should 
be  prevented  from  occupying  his  chair  at 
meetings,  and  not  its  broadest  construction  so 
as  to  exclude  him  from  the  performance  of 
all  the  duties  of  his  office.  Potter  v.  Search, 
7  Phila.  (Pa.)  443. 

3.  Supreme  Lodge,  etc.,  v.  Schmidt,  98 
Ind.  381 ;  Supreme  Council,  etc.,  v.  Perry,  140 
Mass.  580 ;  Gundlach  v.  Germania  Mechanics' 
Assoc.,  4  Hun  (N.  Y.)  339;  Massey  v.  Mu- 
tual Relief  Soc,  102  N.  Y.  523;  Maneely  v. 
Knights  of  Birmingham,  115  Pa.  St.  305;  Bal- 
lou  v.  Gile,  50  Wis.  614. 

4.  By-laws  Imposing  Forfeiture — When  Validity 
Questioned. — Supreme  Council,  etc.,  v.  Perry, 
140  Mass.  580;  Elsey  v.  Odd  Fellows'  Mut. 
Relief  Assoc.,  142  Mass.  224;  Cohen  v.  Su- 
preme Sitting,  etc.  (Mich.  1895),  63  N.  W. 
Rep.  304. 

5.  When  Construed  Liberally.  —  Wiggin  -'. 
Knights  of  Pythias,  31  Fed.  Rep.  122  ;  Northey 
v.  Bankers'  L.  Assoc.,  no  Cal.  547;  Masonic 
Mut.  Relief  Assoc.  v.  McAuley,  2  Mackey  (D. 
C.)  70;  Georgia  Masonic  Mut.  L.  Ins.  Co. 
v.  Gibson,  52  Ga.  640;  Van  Bibber  -•.  Van 
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case,1  and  in  order  to  do  complete  justice.2 

3.  Officers — a.  GENERALLY. — The  authority,  powers,  and  duties  of  the  offi- 
cers of  mutual  associations  are  derived  from  and  measured  by  the  constitution 
and  by-laws.3 


Bibber,  82  Kj.  347;  Berlin  Beneficial  Soc.  v. 
March,  82  Pa.  St.  166;  Folmer's  Appeal,  87 
Pa.  St.  133;  Whitehurst  v.  Whitehurst,  83 
Va.  153;  Schunck  v.  Gegenseitiger  Wittwen 
und  Waisen  Fond,  44  Wis.  369;  Erdmann  v. 
Mutual  Ins.  Co.,  etc.,  44  Wis.  382. 

Illustrations. — In  Duvall  v.  Goodson,  79 
Ky.  224,  where  it  was  provided  that  upon 
the  death  of  a  member  intestate,  leaving  no 
widow  or  child,  the  benefit  to  which  these 
would  have  been  entitled  should  vest  and  re- 
main in  the  company,  the  court  held  that  the 
grandchild  of  such  a  member  might  properly 
be  included  in  the  term  "child"  in  order 
to  effectuate  the  manifest  intention  of  the 
members  of  the  association. 

In  Supreme  Lodge,  etc.,  x>.  Abbott,  82  Ind. 
1,  a  by-law  of  the  supreme  lodge  providing 
that  "  any  lodge  failing,  neglecting,  or  refus- 
ing to  forward  assessments  within  thirty  days 
from  the  date  of  the  notice  of  the  death,  shall 
stand  suspended,  and  that  if  a  death  occur  in 
said  lodge  during  such  suspension  no  death 
benefit  shall  be  paid,"  was  construed  to  read 
"  if  a  death  occur  in  said  lodge  during  such 
suspension,  no  death  benefit  shall  be  paid  dur- 
ing such  suspension,"  and  the  court,  by  Wor- 
den,  C.J  .,  said  :  "This  construction  seems  tous 
to  be  reasonable  and  well  calculated  to  carry 
out  the  general  purpose  of  the  defendant's  or- 
ganization. When  a  subordinate  lodge  is  thus 
suspended,  no  death  benefits  are  to  be  paid  on 
behalf  of  members  dying  during  the  sus- 
pension. This  is  a  strong  incentive  to  the 
delinquent  lodge  to  respond  to  the  calls  upon 
it  and  be  restored.  When  restored,  the  rights 
to  death  benefits,  which  were  suspended  with 
the  suspension  of  the  lodge,  are  restored  with 
its  restoration." 

A  by-law  provided  that  no  member  could 
receive  sick  benefits  "  before  two  members 
have  visited  him  and  these  members  have 
made  their  report  to  the  union."  A  mem- 
ber became  sick  and  was  properly  reported, 
but  subsequently,  when  visited  by  the  commit- 
tee, he  had  resumed  work  at  his  regular  em- 
ployment, working  for  two  consecutive  days, 
receiving  his  wages  therefor,  although  physic- 
ally able  to  perform  only  light  work  and  not 
even  that  without  unreasonable,  excessive,  and 
harmful  exertion  ;  and  the  committee  reported 
that  he  had  returned  to  work.  He  suffered  a 
relapse  at  the  end  of  two  days,  and  was  unable 
to  work  for  a  period  aggregating  four  weeks, 
inclusive  of  the  two  days,  from  the  beginning 
of  the  first  illness.  It  was  held  that  the  mem- 
ber was  entitled  to  benefits  for  the  full  four 
weeks,  and  the  court,  by  C.  Allen,  J.,  said: 
"  We  cannot  say  that  the  plaintiff  might  not  be 
deemed  incapable  of  working,  within  the  just 
meaning  of  the  by-law.  The  fact  of  his  hav- 
ing done  some  work  is  not  the  final  test.  The 
by-law  must  have  a  reasonable  construction. 
*  *  *  That  the  recurrence  of  the  plaintiff's  ill- 
ness was  a  relapse,  caused  by  his  excessive  and 


harmful  exertion,  might  fairly  be  inferred. 
The  fact  that  he  received  wages  for  those  two 
days  is  immaterial.  But  one  report  from  the 
committee  for  a  continuous  illness  is  contem- 
plated in  the  by-laws.  Such  report  having 
been  made,  the  plaintiff  was  not  affected  by 
what  they  did  afterwards."  Genest  v. 
L'Union  St.  Joseph,  141  Mass.  417. 

In  Walsh  v.  Cosumnes  Tribe,  etc.,  108  Cal. 
496,  a  somewhat  stricter  construction  of  a  by- 
law is  given.  There  the  provision  required 
"absent  brothers,"  before  they  could  claim 
sick  benefits,  to  comply  with  certain  condi- 
tions not  required  of  "  resident  brothers."  A 
resident  member  became  insane  and  was  re- 
moved to  another  town  in  the  same  county, 
where  he  remained  twelve  years,  sick  and  un- 
able to  attend  to  business,  when  he  died  with- 
out having  complied  with  the  requirements 
applicable  to  absent  members.  In  an  action 
to  recover  benefits  by  his  administratrix,  the 
court  held  that  the  word  "resident"  did  not 
refer  to  legal  residence;  that  the  member, 
although  a  legal  resident  until  his  death,  came 
within  the  intention  of  the  rule  affecting 
absent  members,  because  without  the  jurisdic- 
tion of  the  "  tribe,"  and  was  not  entitled  to  the 
benefit. 

1.  Forfeitures  are  not  favored  in  the  law. 
See  infra,  this  title,  Membership — Forfeit- 
ure of  Membership ;  also  the  title  Forfeit- 
ure. 

2.  Where  the  by-laws  of  a  beneficial  society 
provided  that  at  the  death  of  a  member  "  the 
association  shall  pay  to  his  widow  or  relative 
twenty-five  dollars  for  and  towards  his  decent 
interment,"  and  the  widow  of  a  deceased 
member,  who  had  lived  apart  from  him  for 
several  years  by  mutual  consent,  and  who  had 
incurred  none  of  the  funeral  expenses,  brought 
suit  for  the  above  amount,  the  court  held 
that  an  offer  by  the  society  to  show  that  the 
amount  had  already  been  paid  to  the  decedent's 
son-in-law,  at  whose  home  the  death  occurred 
and  who  bore  all  the  funeral  expenses,  was  a 
sufficient  defense  and  should  have  been  re- 
ceived. Berlin  Beneficial  Soc.  -•.  March,  82 
Pa.  St.  166.  See  also  Maneely  v.  Knight*  of 
Birmingham,  115  Pa.  St.  305;  Expressmen's 
Aid  Soc.  v.  Lewis,  9  Mo.  App.  412  ;  Dietrich 
v.  Madison  Relief  Assoc.,  45  Wis.  79. 

3.  Officers'  Authority — Generally. — The  pro- 
vision of  a  statute  requiring  the  affairs  of 
mutual  societies  to  be  managed  by  not  less 
than  five  trustees  is  violated  by  limiting  and 
perpetuating  the  administration  of  the  society 
in  the  hands  of  a  manager  and  secretary  by 
means  of  a  system  of  blank  proxies  unadvis- 
edly signed  by  applicants  for  membership. 
Chicago  Mut.  L.  Indemnity  Assoc.  -•.  Hunt, 
127  111.  257. 

Failure  to  Keep  Accounts  Properly. — The 
failure  of  the  officers  of  a  mutual  benefit  asso- 
ciation to  keep  correct  and  intelligible  books 
of  account,  whether  such  failure  results  from 
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b.  Powers. — Such  powers  as  are  expressly  granted,  and  such  others  as  are 
necessary  and  proper  to  carry  into  effect  the  granted  powers,1  may  be  exer- 
cised by  officers,  and  no  others,  any  act  in  excess  of  such  powers  being  null 
and  void;2  hence,  officers  cannot  waive  by-laws  intended  for  the  protection 
of  the  members,3  or  deprive  members,  other  officers,  or  subordinate  bodies,  of 
rights  accruing  to  them  through  the  constitution  and  by-laws.4 


design,  carelessness,  or  want  of  skHl,  is  a  seri- 
ous breach  of  official  duty.  Chicago  Mut.  L. 
Indemnity  Assoc.  v.  Hunt,  127  111.  286.  See 
the  cases  following;  also  the  title  Officers 
and  Agents  (of  Private  Corporations). 

1.  Powers  of  Officers — General  Rule. —  See 
Union  Mut.  F.  Ins.  Co.  v.  Keyser,  32  N.  H. 
313,  64  Am.  Dec.  375. 

In  Schimpf  v.  Lehigh  Valley  Mut.  Ins.  Co., 
86  Pa.  St.  373,  the  directors  of  a  mutual 
insurance  company  were  held  to  have  the 
implied  power  to  make  an  assessment  upon 
members  giving  premium  notes  to  pay  losses 
occurring  to  an  insured  on  the  "  all  cash 
premium  plan,"  after  a  general  assignment  by 
the  company  for  the  benefit  of  creditors;  the 
court,  by  Paxson,  J.,  saying  (p.  377):  "The 
assignees  can  do  no  corporate  act.  The  cor- 
poration exists  for  many  purposes,  and  may 
make  an  assessment  upon  the  premium  notes 
where  it  is  necessary  to  pay  debts.  Were  this 
not  so  it  is  difficult  to  see  how  the  rights  of 
those  members  who  have  sustained  losses  up- 
on their  policies  could  be  enforced ;  while 
those  who  have  insured  by  premium  notes 
would  enjoy  the  protection  afforded  by  the 
common  fund,  and  at  the  same  time  escape 
the  payment  of  their  contribution  thereto." 

In  Brodie  v.  Ruttan,  16  U.  C.  P>.  207, 
the  treasurer  of  a  mutual  insurance  company 
was  held  to  have  the  power  incidental  to  his 
office  of  taking  a  mortgage  to  himself  for  the 
security  of  a  debt  due  the  company,  there  be- 
ing no  ground  for  supposing  fraud  of  any  kind. 

Where,  by  the  charter  of  a  mutual  insur- 
ance company,  its  business  and  affairs  are 
placed  under  the  control  of  a  board  of  direct- 
ors, the  members  at  an  annual  meeting  cannot 
take  action  looking  toward  the  payment  of  a 
loss.    Stoehlke  v.  Hahn,  158  111.  79. 

2.  Acts  in  Excess  of  Authority. — The  trustees 
of  the  subsidiary  High  Court  of  the  Ancient 
Order  of  Foresters  are  not  authorized,  under 
the  laws  governing  that  body,  to  maintain  an 
action  for  money  claimed  to  be  in  the  hands 
of  an  ex-treasurer,  without  showing  his  refusal 
to  pay  over  the  same  on  presentation  to  him 
of  an  order  therefor.  Smith  v.  Pinney,  86 
Mich.  484. 

Where  the  ruler  of  a  benevolent  society  was 
vested  with  power  to  remove  any  "elective  or 
appointive  officer"  for  cause,  it  was  held  that 
this  power  did  not  extend  to  the  discharge  of 
a  committee  appointed  by  the  grand  lodge  to 
fix  the  time  and  place  of  annual  meetings,  the 
power  to  so  regulate  annual  meetings  being 
vested  by  the  constitution  in  the  grand  lodge. 
Caine  v.  Benevolent,  etc.,  Order,  etc.,  88  Hun 
(N.  Y.)  154. 

The  power  of  a  grand  master  to  exercise 
executive  functions  when  the  grand  lodge  is 
not  in  session  was  held  not  to  extend  to  for- 

1 


bidding  the  participation  of  subordinate  lodges 
in  a  convention  for  the  purpose  of  forming  a 
union  with  another  lodge  in  accordance  with 
a  resolution  of  the  grand  lodge.  Woolford's 
Appeal,  126  Pa.  St.  47. 

In  the  absence  of  any  special  provision  in 
the  constitution  or  by-laws,  trustees  of  benev- 
olent societies  incorporated  under  2  N.  Y. 
Rev.  Stat.  (5th  ed.)  624,  2,  3,  and  4,  do  not 
hold  over  their  year  until  their  successors  are 
elected.  People  v.  Twaddell,  18  Hun  (N. 
Y.)  427. 

3.  Power  to  Waive  By-laws. — The  officers  of 
a  mutual  association  have  no  power  to  waive 
by-laws  relating  to  the  substance  of  the  con- 
tract between  an  individual  member  and  his 
associates  in  their  corporate  capacity.  Behler 
v.  German  Mut.  F.  Ins.  Co.,  68  Ind.  354; 
Leonard  v.  American  Ins.  Co.,  97  Ind.  305; 
Bolton  v.  Bolton,  73  Me.  299;  Swett  v.  Citi- 
zens' Mut.  Relief  Soc,  78  Me.  541;  Hale  v. 
Mechanics'  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.) 
169,  66  Am.  Dec.  410;  Baxter  -'.  Chelsea  Mut. 
F.  Ins.  Co.,  1  Allen  (Mass.)  294,  79  Am.  Dec. 
730;  Mulrey  v.  Shawmut  Mut.  F.  Ins.  Co.,  4 
Allen  (Mass.)  116,  81  Am.  Dec.  689;  Evans 
v.  Trimountain  Mut.  F.  Ins.  Co.,  9  Allen 
(Mass.)  329;  Burbank  v.  Boston  Police  Relief 
Assoc.,  144  Mass.  434. 

Where  the  by-iaws  provided  that  only 
"  male  Roman  Catholics  between  the  ages  of 
twenty  and  fifty-one  years  are  eligible  to 
membership,"  it  was  held  that  the  officers  of 
the  association  had  no  power  to  waive  the 
provision  and  admit  to  membership  one  over 
age;  that  his  beneficiary  could  not  recover 
a  death  benefit,  but  that  his  representatives 
were  entitled  to  the  amounts  paid  by  way  of 
dues  and  assessments.  McCoy  v.  Roman 
Catholic  Mut.  Ins.  Co.,  152  Mass.  272.  See 
also  Luthe  v.  Farmers'  Mut.  F.  Ins.  Co.,  55 
Wis.  543.  Compare  Morrison  v.  Wisconsin 
Odd  Fellows  Mut.  L.  Ins.  Co.,  59  Wis.  162. 

•i.  If  Authority  is  Given  to  Suspend  or  Expel,  it 
cannot  he  exercised  arbitrarily  or  without  no- 
tice and  a  chance  to  defend.  Caine  v.  Benevo- 
lent, etc.,  Order,  etc.,  88  Hun  (N.  Y.)  157; 
Grand  Grove,  etc.,  v.  Garibaldi  Grove  No.  71, 
etc.,  105  Cal.  219. 

A  member  who  has  complied  with  all  the 
requirements  of  the  constitution  and  by-laws 
entitling  him  to  membership  in  the  fourth  en- 
dowment class  of  the  Knights  of  Pythias  can- 
not be  deprived  of  the  benefits  attaching  to 
the  members  of  that  class,  by  the  arbitrary  ac- 
tion of  superior  officers ;  and  equity,  consid- 
ering that  done  which  should  have  been  done, 
will  decree  the  payment  of  such  benefits,  al- 
though the  member  has  never  made  a  formal 
tender  of  the  class  dues.  Sourwine  v.  Supreme 
Lodge,  etc.,  12  Ind.  App.  447.  To  the  same 
effect  are  Gay  v.  Farmers'  Mut.  Ins.  Co.,  51 
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c.  ELECTION. — Officers  may  be  elected  in  the  manner  prescribed  in  the 
constitution  of  the  association  or  the  by-laws,  in  pursuance  thereof,  and  not 
legally  otherwise,1  unless  it  so  happens  that  no  such  provision  has  been 
definitely  made,  in  which  case  usage  may  be  allowed  to  furnish  a  provision  or 
a  practical  interpretation  of  an  indefinite  one.2 

d.  PERSONAL  LIABILITY. — Officers  of  mutual  associations  will  be  held 
personally  liable  to  the  members  for  losses  suffered  by  the  latter  by  reason  of 
the  misapplication  of  associate  funds.3 


Mich.  245  ;  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc., 
64  Miss.  499;  Burlington  Voluntary  Relief  De- 
partment White,  41  Neb.  547,  43  Am.  St. 
Rep.  701. 

The  chancellor  of  the  grand  lodge  of  the 
Knights  of  Pythias  of  Pennsylvania  has  no 
authority  under  the  constitution  and  by-laws 
to  suspend  an  officer  of  a  grand  or  subordi- 
nate lodge.  Lowry  v.  Stotzer,  7  Phila.  (Pa.) 
397- 

1.  Method  Prescribed  by  Constitution  and  By- 
laws to  be  Pursued. — Where  a  benevolent 
corporation  has  for  several  years  failed  to 
elect  trustees,  and  there  is  no  provision  in 
the  constitution  or  by-laws  for  holding  over, 
the  members  may  meet  and  elect  a  new  board 
of  trustees,  at  the  time  designated  in  the  con- 
stitution, without  legislative  aid.  People  v. 
Twaddell,  18  Hun  (N.  Y.)  427. 

An  election  of  officers  of  a  voluntary  associ- 
ation held  after  the  adjournment  of  a  meet- 
ing is  invalid,  and  confers  no  rights  to  the 
office  upon  one  so  elected.  Farrell  v.  Cook 
(Supreme  Ct.),  11  N.  Y.  Supp.  326. 

The  office  of  physician  does  not  require,  in 
the  absence  of  a  provision  therefor  in  the  by- 
laws, the  incumbent  to  be  a  member.  State 
v.  Boucher  (R.  I.  1895),  31  Atl.  Rep.  1058. 

2.  Usage. — Where  a  by-law  provided  that 
"  the  annual  meeting  for  the  election  of 
officers  shall  be  held  on  the  first  Sunday  of 
July  in  each  year,  and  the  monthly  meeting 
shall  be  held  on  the  first  Tuesday  of  each 
month  at  half  past  seven  o'clock  p.  m.,"  it 
was  held  that,  according  to  the  ordinary 
grammatical  construction,  the  hour  named  in 
the  final  words  referred  to  and  governed  the 
time  of  day  for  holding  the  annual  meeting 
as  well  as  the  monthly  meeting;  but  that  if  it 
could  be  shown  that  the  association  had,  by 
habitually  holding  their  meetings  at  another 
hour,  given  the  by-laws  another  practical 
construction,  such  usage  and  construction 
would  control.  State  v.  Conklin,  34  Wis.  21. 
It  was  further  held  in  this  case,  that  if,  in 
the  interpretation  of  general  or  public  law, 
great  attention  is  paid  by  the  court  to  prac- 
tical constructions  given  by  the  executive  or 
legislative  departments,  it  seems  to  follow  in 
cases  like  this,  there  being  nothing  in  the  by- 
law or  its  construction  either  unreasonable, 
against  the  principles  of  justice  or  morality, 
or  contravening  the  rules  of  law  or  sound 
policy,  that  the  practical  construction  should 
govern  and  be  absolutely  authoritative  when- 
ever the  question  is  judicially  presented;  and 
the  court  took  occasion  to  add:  "This  may 
seem  to  be  a  new  principle  in  the  construc- 
tion of  the  by-laws  of  this  and  other  similar 
corporations;  but  it  strikes  our  minds  with  so 


much  force  as  to  its  truth  and  correctness, 
that  we  cannot  but  yield  assent  to  it  as  that 
which  should  govern  in  all  such  cases." 

3.  Personal  Liability  of  Officers. — Officers  are 
personally  liable  to  parties  whom  they  have 
induced  through  fraud  to  enter  into  a  contract 
of  membership.  Salmon  v.  Richardson,  30 
Conn.  360,  79  Am.  Dec.  255;  Brown  v.  Don- 
nell,  49  Me.  421,  77  Am.  Dec.  266;  Fogg  v. 
Griffin,  2  Allen  (Mass.)  1;  Devendorf  v. 
Beardsley,  23  Barb.  (N.  Y.)  656,  Jones  v.  Dana, 
24  Barb.  (N.  Y.)  395;  Sterling  -'.Mercantile 
Mut.  Ins.  Co.,  32  Pa.  St.  75,  72  Am.  Dec.  773. 

In  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc.,  64 
Miss.  499,  the  funds  in  the  hands  of  the  com- 
pany arising  from  dues  and  advance  assess- 
ments had  been  appropriated  by  the  directors 
to  the  payment  of  its  privilege  taxes  and  at- 
torney's fees,  stripping  it  of  its  assets,  and 
rendering  it  insolvent,  and  they  were  held 
personally  liable. 

An  Officer  may  be  Prosecuted  for  Embezzling 
the  funds  of  an  association  that  is  unlawful, 
because  in  restraint  of  trade.  Reg.  v.  Stainer, 
L.  R.  1  C.  C.  230,  39  L.  J.  M.  C.  54,  18  W. 
R-  439- 

Upon  the  Insolvency  of  a  Benevolent  Associa- 
tion, the  secretary  thereof  cannot  be  held 
liable  for  dues  paid  to  him  before  they  were 
due  and  by  him  paid  over  to  the  association. 
Garrett  v.  Guarantee  Trust,  etc.,  Co.,  29  W. 
N.  C.  (Pa.)  33. 

Unauthorised  Consolidation. — In  Grayson  v. 
Willoughby,  78  Iowa  83,  the  defendants  were 
the  directors  of  the  association,  and  dissolved 
the  corporation  by  consolidating  it  with 
another,  to  which  it  attempted  to  turn  over  its 
insurance.  The  latter  corporation  refused  to 
issue  a  policy  to  the  plaintiff  in  lieu  of  the  one 
held  by  her,  alleging  that  she  had  contracted  a 
disease  which  rendered  her  uninsurable.  Code 
Iowa,  1071,  1072,  provides  that  intentional 
fraud  by  persons  having  the  management  of 
a  corporation,  such  as  the  diversion  of  the 
assets  from  their  proper  uses,  whereby  in- 
sufficient funds  remain  to  meet  its  liabilities, 
will  constitute  a  cause  of  action  in  favor  of  any 
person  injured  thereby.  The  court  held  that 
under  this  statute  the  plaintiff  could  recover 
for  the  damages  sustained  by  reason  of  the 
consolidation,  which  would  be  measured  by 
the  amount  she  had  paid  into  the  association ; 
also  that  the  application  for  insurance  to  the 
company  with  which  the  defunct  corporation 
was  consolidated  would  not  amount  to  a  rati- 
fication of  the  act  of  consolidation,  so  as  to 
bar  her  action  for  damages.  See  the  title 
Consolidation  of  Corporations. 

Form  of  Contract. — In  Lawler  t1.  Murphy,  5$ 
Conn.  294,  it  was  held  that  where  a  certificate 
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e.  AMOTION. — The  removal  or  suspension  of  officers  is  subject  to  the  same 
rules  that  govern  their  election,  i.  c,  the  constitution  and  by-laws  of  the 
association.1  Any  amotion  therefore  not  in  accordance  with  these  provi- 
sions is  irregular  and  invalid.2 

4.  Jurisdiction  of  the  Association  — a.  Generally. — As  a  general  rule  a 
mutual  association  has  such  jurisdiction  over  its  members  as  is  given  to  it  in 
the  constitution  and  the  by-laws  enacted  pursuant  thereto,  not  inconsistent 
with  the  laws  of  the  land  or  with  public  policy.3  Such  power  may  exist 
in  a  majority  of  the  members,4  in  a  select  governing  body,5  in  a  specially 


recited  a  contract  between  the  member  and 
the  State  Insurance  Fund,  A.  O.  H.,  and  was 
signed  by  its  officers,  the  liability  of  the 
latter  was  sufficiently  shown  by  a  complaint 
which  alleged  that  they  were  jointly  engaged 
in  carrying  on  a  life-insurance  business,  and 
that  they  entered  into  the  contract  under  the 
said  name. 

In  Davison  v.  Holden,  55  Conn.  103,  3 
Am.  St.  Rep.  40,  under  a  similar  state  of 
facts  the  court  held  :  "Asa  matter  of  law  the 
plaintiff,  in  giving  credit  to  the  associate 
name,  gave  credit  to  the  individuals  who, 
upon  inquiry,  should  be  found  to  stand  be- 
hind it."  See  also  Hitchcock  z>.  Buchanan, 
105  U.  S.  416. 

A  Receiver  Appointed  after  Insolvency  may 
maintain  an  action  against  the  officers  of  the 
association  on  behalf  of  claimants.  Mc- 
Carty's  Appeal,  110  Pa.  St.  379.  It  was  so 
held  where  one  secured  the  presidency  of  a 
mutual  benefit  association  and  control  of  the 
board  of  directors  by  purchasing  certain 
notes  given  by  the  company,  on  their  faces 
payable  only  out  of  such  funds  as  were  prop- 
erly applicable  thereto;  and  thereafter  pro- 
cured the  passage  of  a  by-law  authorizing  the 
directors  to  use  the  reserve  funds  as  they 
might  deem  expedient  and  for  the  best  inter- 
ests of  the  association,  and  of  a  resolution  au- 
thorizing the  company  to  draw  upon  that 
fund  to  pay  the  notes ;  and  drew  the  money 
upon  a  check  received  therefor  upon  such 
fund.    McClure  v.  Levy,  79  Hun  (N.  Y.)  235. 

1.  See  the  note  following;  also  the  title 
Amotion,  vol.  2,  p.  310. 

2.  Removal  of  Officers. — Where  the  by-laws 
provided  for  the  election  of  a  physician,  to  re- 
main in  office  "  during  the  pleasure  "  of  the 
association,  and  no  provision  was  made  for  his 
removal  at  a  special  meeting,  it  was  held  that 
he  could  be  discharged  by  a  majoritv  vote  at 
a  regular  meeting  at  which  more  than  thirty 
members  were  present;  it  being  also  pro- 
vided that  "seven  valid  votes  shall  be  re- 
quired to  determine  an  election,  motion,  or 
question  before  the  lodge,  and  that  a  major- 
ity of  votes  cast  shall  decide  all  elections,  mo- 
tions, or  questions  not  otherwise  provided 
for."  Brendon  v.  Worley,  8  Misc.  Rep.  (N. 
Y.  C.  PI.)  253. 

3.  Jurisdiction  of  Members — General  Rule. — 
This  general  principle  is  clearly  deducible 
from  all  of  the  cases  bearing  upon  this  point. 
(See  cases  in  notes  infra.)  See  especially 
Connelly  v.  Masonic  Mut.  Ben.  Assoc.,  58 
Conn.  552,  18  Am.  Sr.  Rep.  296;  Nelson  v. 
Board  of  Trade,  27  Chicago  Leg.  News  322; 


Allnutt  v.  Subsidiary  High  Court,  etc.,  62 
Mich.  110;  Burt  v.  Oneida  Community,  137 
N.  Y.  346;  Franklin  Beneficial  Assoc.  v. 
Com.,  10  Pa.  St.  357. 

A  Customary  Exercise  of  Jurisdiction  cannot 
confer  authority  to  expel  a  member  and  work 
a  forfeiture  of  benefits.  District  Grand  Lodge 
No.  4  v.  Cohn,  20  111.  App.  335. 

4.  Power  of  Majority. — The  exercise  of  juris- 
diction may  be  expressly  vested  in  the  mem- 
bers of  the  association,  or  rules  of  discipline, 
suspension,  and  expulsion  may  be  provided  for 
without  designation  of  the  authority  by  whom 
they  shall  be  enforced.  In  either  case  the 
majority,  through  its  inherent  power,  consti- 
tutes the  authoritative  tribunal.  Ludowiski  v. 
Polish  Roman  Catholic  Benevolent  Soc,  29 
Mo.  App.  337. 

Where  the  by-laws  provide  that  the  time  of 
suspension  for  failure  to  pay  assessments  shall 
be  fixed  by  vote  of  the  lodge,  suspension  by  an 
officer  without  such  vote  is  irregular.  Knights 
of  Honor  v.  Wickser  (Tex.  1888),  12  S.  W. 
Rep.  175. 

Delegation  of  Power. — The  authority  thus 
vested  in  the  majority  cannot  be  delegated  to 
a  committee  unless  authorized  by  the  associ- 
ate laws.  State  v.  Chamber  of  Commerce,  20 
Wis.  63;  People  v.  Alpha  Lodge,  13  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  677.  But  see 
Pitcher  v.  Board  of  Trade,  121  111.  412. 

Masonic  Lodge. — A  member  may  be  expelled 
by  a  resolution  of  the  majority  of  a  Masonic 
lodge  affecting  him  in  general  terms  as  a  sa- 
loon keeper,  to  which  he  acquiesces,  without 
-formal  expulsion.  Ellerbe  v.  Faust,  119  Mo. 
653. 

5.  A  Board  of  Directors,  with  general  govern- 
ing power,  maj-  enforce  the  laws  of  the  asso- 
ciation as  to  the  expulsion,  suspension,  or 
disciplining  of  members,  unless  such  power 
is  reserved  to  the  members  or  to  be  exercised 
otherwise.  Tuck  v.  Industrial  Home,  etc., 
106  Cal.  216. 

Where  the  charter  of  a  club,  incorporated 
for  patriotic  and  social  purposes,  gives  the 
power  to  expel  members,  "  the  causes  which 
justify  their  expulsion,  and  the  manner  of 
effecting  the  same,"  to  be  regulated  by  the 
by-laws  which  the  corporation  is  empowered 
to  make,  a  by-law  is  valid  which  gives  a  board 
of  directors  the  power  to  expel  a  member 
"for  acts  or  conduct  which  they  may  deem 
disorderly  or  injurious  to  the  interests  or 
hostile  to  the  objects  of"  the  club,  with  right 
of  appeal  to  a  meeting  of  the  club.  Com.  v. 
Union  League,  135  Pa.  St.  301,  20  Am.  St. 
Rep. 870.  See  the  title  Disfranchisement. 
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constituted  tribunal,1  or  in  a  designated  ruler.2  But  in  no  event  can  the 
jurisdiction  of  such  authorities  extend  beyond  the  members  of  the  associauon 
creating  them.3 

b.  Suspension  and  Expulsion — (i)  For  Specified  Causes. — The  suspen- 
sion or  expulsion  of  members  is  the  usual  and  adequate  mode  of  sustaining 
the  jurisdiction  of  the  association,4  and  the  causes  justifying  the  exercise  of 
such  summary  power  are  usually  specified  in  the  laws  of  the  association ;  as 
for  nonpayment  of  dues  or  assessments;5  conviction  of  felony;6  engaging  in 
a  disreputable  business;7  defaming  another  member ; 8  and  generally,  for 
violating  the  rules  of  the  association.9 

(2)  For  Causes  Not  Specified. — Where  jurisdiction  is  sought  to  be  exercised 
for  causes  not  specified  in  the  laws  of  the  association,  action  thereunder  must 
be  reasonable  and  not  arbitrary.10  Moreover,  suspension  or  expulsion  for 
causes  not  so  specified  cannot  be  allowed  where  the  association  is  one  for 


1.  Specially  Constituted  Tribunal. — Peyre  v. 
Mutual  Relief  Soc,  90  Cal.  240;  Levy  v. 
Magnolia  Lodge  No.  29,  etc.,  no  Cal.  297; 
Supreme  Lodge,  etc.,  v.  Zuhlke,  129  111.  298; 
Nelson  v.  Board  of  Trade,  27  Chicago  Leg. 
News  322;  Schmidt  v.  Abraham  Lincoln 
Lodge,  84  Ky.  490;  McMahon  v.  Supreme 
Council,  etc.,  54  Mo.  App.  468;  Vivar  v. 
Knights  of  Pythias,  52  N.  J.  L.  455;  State  v. 
Fraternal  Mystic  Circle,  3  Ohio  Dec.  9,  9 
Ohio  Cir.  Ct.  Rep.  364;  Sperry's  Appeal,  116 
Pa.  St.  391 ;  Screwmen's  Ben.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

2.  Designated  Ruler. — Marck  v.  Supreme 
Lodge,  etc.,  29  Fed.  Rep.  896;  Grand  Grove, 
etc.,  v.  Garibaldi  Grove  No.  71,  etc.,  105  Cal. 
219;  Connelly  v.  Masonic  Mut.  Ben.  Assoc., 
58  Conn.  552,  18  Am.  St.  Rep.  296;  Caine  v. 
Benevolent,  etc.,  Order,  etc.,  88  Hun  (N.  Y.) 
x54- 

3.  Extent  of  Jurisdiction. — The  authorities  of 
one  organization  cannot  interfere  with  the 
actions  of  the  members  of  another  similar  or- 
ganization, although  such  members  are  mem- 
bers of  the  former.  Farrell  v.  Cook  (Supreme 
Ct.),  33  N.  Y.  St.  Rep.  1003,  11  N.  Y.  Supp. 
326. 

Beneficiaries. — The  exercise  of  jurisdiction 
cannot  be  extended  to  affect  the  vested  rights 
of  beneficiaries.  Seethe  title  Beneficiaries 
(in  Insurance). 

4.  For  the  difference  between  expulsion  and 
forfeiture  see  infra,  this  title,  Membership — 
Forfeiture  of  Members//  if.  And  see  gener- 
ally the  title  Disfranchisement. 

5.  For  liability  for  nonpayment,  see  infra, 
this  title,  Assessments. 

6.  Conviction  of  Felony. — Glardon  v.  Supreme 
Lodge,  etc.,  50  Mo.  App.  45. 

7.  Saloon  Keeper.  —  The  membership  of  a 
saloon  keeper  in  a  Masonic  lodge  is  termi- 
nated by  a  resolution,  in  which  he  acquiesces, 
denying  membership  to  saloon  keepers,  and 
providing  that  if  any  member  becomes  a 
saloon  keeper  he  forfeits  his  membership; 
although  he  was  a  saloon  keeper  before  its 
passage,  and  continued  the  business  there- 
after.  Ellerbe  v.  Faust,  119  Mo.  653. 

8.  Punishment  for  Defamation  must  be  re- 
stricted to  cases  where  the  libel  is  without 
any  reasonable  cause.  Allnutt  V.  Subsidiary 
High  Court,  etc.,  62  Mich.  no.    See  People 


v.  Alpha  Lodge  No.  r,  etc.,  13  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  677,  citing  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  vol.  2,  p.  173. 

9.  Violating  Rules  —  Trades  Union. — By  a 
member  of  a  trades  union,  in  working  for  an 
employer  who  did  not  pay  weekly  and  who 
employed  non-union  men.  Burns  v.  Brick- 
layers' Union  No.  1,  27  Abb.  N.  Cas.  (Brook- 
lyn City  Ct.)  20. 

Or  by  accepting  work  from  a  firm  against 
whom  a  strike  had  been  declared.  Otto  v. 
Journeymen  Tailors'  Protective,  etc.,  Union, 
75  Cal.  308.  See  also  Meurer  v.  Detroit  Mu- 
sicians' Benevolent,  etc.,  Assoc.,  95  Mich. 
451- 

Injurious  Conduct.— Under  a  by-law  provid- 
ing for  the  expulsion  of  a  member  for  con- 
duct tending  to  injure  his  fellow  members  or 
the  association,  one  cannot  be  expelled  for 
swearing  out  warrants  for  the  arrest  of  other 
members  for  violations  of  the  Sunday  law  re- 
lating to  barbers.  Manning  v.  Klein,  1  Pa. 
Dist.^Rep.  278,  11  Pa.  Co.  Ct.  Rep.  525. 

Soldiers  and  Seamen. — Under  a  provision 
that  "no  soldier  of  a  standing  army,  seaman, 
or  other  mariner  shall  be  capable  of  admis- 
sion, and  any  member  who  shall  voluntarily 
enlist  as  a  soldier,  or  enter  on  board  of  anv 
•  vessel  as  seaman  or  mariner,  shall  henceforth 
lose  his  membership,"  a  member  cannot  be 
lawfully  expelled  who  joined  a  voluntary 
corps  which  was  raised  in  another  state,  and 
which  tendered  its  services  and  was  accepted 
and  mustered  into  service  in  Mexico.  Frank- 
lin Beneficial  Assoc.  v.  Com.,  10  Pa.  St.  357. 

10.  Excessive  Punishment. — Where  a  fine  is 
provided  for  in  the  associate  laws  as  a  punish- 
ment for  a  specified  offense,  as  for  refusing  to 
join  in  a  strike  ordered  by  the  association, 
the  punishment  of  that  offense  by  expulsion 
is  arbitrary  and  unreasonable.  Otto  v.  Jour- 
neymen Tailors'  Protective,  etc..  Union,  75 
Cal.  308;  Allnutt  v.  Subsidiary  High  Court, 
etc.,  62  Mich.  no. 

So,  where  the  amount  of  the  fine  to  be  im- 
posed for  a  designated  offense  is  prescribed 
in  the  by-laws,  an  excessive  amount  cannot 
be  imposed.  Meurer  v.  Detroit  Musicians' 
Benevolent,  etc.,  Assoc.,  95  Mich.  451. 

See  supra,  this  section,  By-laws  —  Must  Be 
Reasonable :  also  infra,  this  section,  Notictof 
Proceedings. 
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pecuniary  profit  or  actual  or  practical  insurance.1 

c.  Notice  of  Proceedings.  —  In  every  case,  members,  in  order  to  be 
affected  by  the  exercise  of  associate  jurisdiction,  are  entitled  to  notice  of  the 
time  and  place  of  the  proceedings,  of  the  charge  upon  which  the  proceedings 
are  had,  and  a  reasonable  opportunity  to  be  heard  in  defense,2  unless  such 
right  is  expressly  or  impliedly  waived.3 


1.  Where  the  Association  Is  One  for  Pecuniary 
Profit. — It  is  only  where  the  benefits  derived 
from  the  membership  are  entirely  voluntary 
and  within  the  discretion  of  the  association, 
or  where  the  association  is  purely  benevolent, 
charitable,  or  social,  that  the  rights  of  mem- 
bers may  be  terminated  or  abridged  for 
causes  not  specified  in  the  contract  of  mem- 
bership. Peyre  v.  Mutual  Relief  Soc,  90 
Cal.  240;  Screwmen's  Ben.  Assoc.  v.  Benson, 
76  Tex.  552. 

Misconduct — False  Impersonation. — In  Peyre 
v.  Mutual  Relief  Soc,  90  Cal.  240,  the  articles 
of  association  provided  for  the  expulsion, 
suspension,  or  fine  of  a  member  who  should 
"  lend  himself  to  habits  tending  to  call  forth, 
either  upon  himself  or  the  society,  contempt 
or  reproach,"  and  for  a  judiciary  committee 
to  determine  such  facts.  A  member  was  sus- 
pended for  having  falsely  represented  himself 
to  the  French  minister  of  foreign  affairs  as 
the  "captain  in  command  of  the  company  of 
French  zouaves;"  the  member  submitted 
himself  to  the  final  jurisdiction  of  the  associ- 
ation, and,  in  an  action  for  damages  on  account 
of  suspension,  the  court,  in  denying  the  right 
of  action,  by  Foote,  C,  said:  "The  plaintiff 
claims  that  his  admission  into  the  society  was 
by  virtue  of  a  contract,  which  contention  is 
without  any  force.  He  was  admitted  into  the 
association  because  the  members  thereof 
chose  to  have  him  become  a  member,  and 
when  thej^,  in  accordance  with  their  constitu- 
tion and  '  rules  of  conduct,'  determined  that 
he  had  violated  his  obligation  to  the  society, 
in  the  commission  of  the  misconduct  charged 
against  him,  they  virtually  declared  that  they 
wished  their  association  with  him  to  end  for 
five  years,  and  carried  their  will  into  effect." 

2.  Proper  Notice  and  Right  to  be  Heard — , 
Illinois. — Tourville  v.  Brotherhood  of  Loco- 
motive Firemen,  54  III.  App.  71. 

Massachusetts. — Mullen  v.  Dorchester  Mut. 
F.  Ins.  Co.,  121  Mass.  171. 

Missouri. — Borgraefe  v.  Knights  of  Honor, 
22  Mo.  App.  127;  Ludowiski  v.  Polish  Ro- 
man Catholic  Benevolent  Soc,  29  Mo.  App. 
337- 

Nebraska. — Grand  Lodge,  etc.,  v.  Brand,  29 
Neb.  644. 

New  York. — People  v.  New  York  Benevo- 
lent Soc,  3  Hun  (N.  Y.)  361;  Caine  v.  Be- 
nevolent, etc.,  Order,  etc.,  88  Hun  (N.  Y.) 
154;  Wachtel  v.  Noah  Widows,  etc.,  Benevo- 
lent Soc,  84  N.  Y.  28,  38  Am.  Rep.  478; 
Fritz  v.  Muck,  62  How.  Pr.  (N.  Y.  Supreme 
Ct.)  69;  Downing  v.  St.  Columba's,  etc., 
Soc,  10  Daly  (N.  Y.)  262;  People  v.  Musi- 
cal Mut.  Protective  Union,  118  N.  Y.101 ;  Sim- 
mons v.  Syracuse,  etc,  Benevolent  Soc.  (Su- 
preme Ct.),  32  N.  Y.  St.  Rep.  428,  10  N.  Y. 
Supp.  293. 

3  C.  of  L.—  68  10; 


Ohio. — State  v.  Fraternal  Mystic  Circle,  3 
Ohio  Dec.  9,  9  Ohio  Cir.  Ct.  Rep.  364. 

Pennsylvania. — Com.  v.  German  Soc,  15 
Pa.  St.  251  ;  Diligent  F.  Co.  v.  Com.,  75  Pa. 
St.  291 ;  Schweiger  v.  Voightlander  Beneficial 
Assoc.  No.  1,  13  Phila.  (Pa.)  113. 

Incomplete  Charge. — Notice  of  a  charge  of 
defaming  another  member,  which  charge  does 
not  contain  the  substance  of  the  defamation 
or  the  name  of  the  party  defamed,  is  not 
proper  notice.  One  cannot  be  called  upon  to 
answer  vague  or  uncertain  charges.  Allnutt 
v.  Subsidiary  High  Court,  etc.,  62  Mich.  no. 

Technical  Terms  are  not  indispensable  if  the 
charges  are  clearly  stated  in  the  accusation. 
Spilman  v.  Supreme  Council,  etc.,  157  Mass. 
131.  See  also  Burton  v.  St.  George's  Soc, 
28  Mich.  261. 

Service  of  Notice  must  be  made  personally, 
in  the  absence  of  any  agreement  to  the  con- 
trary, or  any  controlling  provision  in  the  laws 
of  the  association.  Wachtel  v.  Noah  Widows, 
etc.,  Benevolent  Soc,  60  How.  Pr.  (N.  Y.  Ct. 
App.)  424. 

Notice  to  a  Subordinate  Lodge,  in  order  to 
afford  it  a  hearing  in  a  proceeding  by  a  supe- 
rior body  to  forfeit  the  charter  of  the  former, 
is  necessary  to  make  such  action  effective. 
Hall  v.  Supreme  Lodge,  etc.,  24  Fed.  Rep. 
450;  Grand  Grove,  etc.,-'.  Garibaldi  Grove 
No.  71,  etc.,  105  Cal.  219;  Supreme  Sitting, 
etc.,  v.  Moore,  47  111.  App.  251. 

Charitable  Institution — Inmate. — One  who  is 
merely  an  inmate  of  a  purely  charitable  insti- 
tution has  no  such  rights,  in  the  case  of 
expulsion  by  a  board  of  directors  for  insubor- 
dination, in  the  absence  of  a  statute  or  by-law 
to  that  effect.  Tuck  v.  Industrial  Home,  etc., 
106  Cal.  216. 

Suspension  for  Nonpayment  of  Dues  must  be 
upon  trial  after  due  notice,  unless  otherwise 
provided  in  the  associate  laws  or  the  contract 
of  membership.  It  was  so  held  where  the 
charter  provided  that  "  should  any  member 
neglect  to  pay  his  arrearages  (of  contribution) 
for  three  months  he  shall  be  expelled." 
Com.  v.  Pennsylvania  Beneficial  Inst.,  2  S.  & 
R.  (Pa.)  141.  To  the  same  effect  is  Olmstead 
v.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200. 

After  Due  Notice,  the  association  is  not  de- 
prived of  jurisdiction  to  proceed  by  receiving 
a  notice  from  the  member  that  he  is  unable  to 
attend  by  reason  of  his  duties  as  county  sur- 
veyor. Robinson  v.  Yates  City  Lodge  No. 
448,  86  111.  598. 

3.  Waiver  of  Notice — Appearance. — Where  a 
member  has  been  expelled  without  proper 
notice  by  an  inferior  tribunal,  the  objection  is 
waived  by  an  appearance  before  a  superior 
body  and  defense  made  upon  the  merits. 
People  v.  Coachman's  Union  Benevolent 
Assoc.,  4  Misc.  Rep.  (N.  Y.  Super.  Ct  )  424. 
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J.  Property  Rights  of  Members.— The  association  has  no  jurisdiction 
over  the  property  rights  of  members  accruing  to  them  under  the  contract 
of  membership,  except  such  as  may  be  expressly  given  to  it  in  the  same 
contract,  which  includes  all  the  valid  laws  of  the  association.1 

Right  to  Sue. — In  some  cases  it  is  held  that  the  association  cannot  in  any 
iit  restrict  the  right  to  sue,  on  the  ground  of  public  policy;2  but  the  far 
greater  number  of  authorities  hold  that  public  policy  does  not  preclude  a 
member  from  contracting  to  restrict  such  right,  and  that  laws  of  the  association 
to  that  effect,  otherwise  valid,  are  binding;3  and  the  more  reasonable  view 
seems  to  be  that  the  general  right  to  resort  to  the  courts  in  such  cases  may 
be  curtailed  or  abridged  by  provisions  in  the  laws  of  the  association,  but 
such  provisions  must  be  specific  and  unequivocal,  so  as  to  amount  to  a  clear 
agreement  to  that  effect  between  the  association  and  the  member.4 


Mere  Presence  at  a  Hearing,  however,  will 
not  be  a  waiver  of  notice.  Downing  v.  St. 
Columba's,  etc.,  Soc,  10  Daly  (N.  Y.)  262. 

Failure  to  Object  to  the  Sufficiency  of  a  Notice, 
where  a  notice  was  actually  served,  together 
with  a  failure  to  take  proper  steps  to  have  the 
action  reversed  by  appeal  to  a  superior  tri- 
bunal, has  been  held  a  waiver  of  the  objec- 
tion. Levy  v.  Magnolia  Lodge  No.  29,  etc., 
110  Cal.  309. 

Waiver  by  Insane  Member. — A  member  while 
insane  is  incapable  of  waiving  notice  in  per- 
son, and  a  judgment  of  expulsion  with  for- 
mal notice  is  not  rendered  binding  by  the 
personal  appearance  of  such  member.  Su- 
preme Lodge,  etc.,  v.  Zuhlke,  129  111.  298. 

But  1  in  case  such  a  member  is  duly  served 
with  notice  according  to  the  laws  of  the 
association  the  fact  that  he  is  insane  will 
not  prevent  a  regular  expulsion  for  proper 
cause,  although  he  is  absent  from  the  pro- 
ceedings. Pfeiffer  v.  Weishaupt,  13  Daly 
(N.  Y.)  161;  Hellenberg  v.  District  No.  1, 
etc.,  94  N.  Y.  580. 

Endowments— Conspiracy  or  Fraud. — Where 
a  constitution  provided  that  all  the  remedies 
for  the  settlement  of  disputes  relating  to  the 
payment  of  endowments  provided  therein 
should  be  exhausted  before  resort  could  be 
had  to  a  court  of  law,  it  was  held  binding  on 
a  member,  in  the  absence  of  conspiracy  or 
fraud.  Levy  v.  U.  S.  Grand  Lodge,  etc.,  9 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  633.  To 
the  same  effect,  see  Fillmore  v.  Great  Camp, 
etc.,  103  Mich.  437. 

The  Question  of  Benefits,  accruing  to  a  mem- 
ber under  the  by-laws  of  an  association,  may 
be  decided  by  the  association,  where  such 
power  is  reserved  in  the  by-laws,  and  such 
decision  is  conclusive  on  the  member.  Osce- 
ola Tribe  No.  11,  etc.,  v,  Schmidt,  57  Md. 
98;  Rood  v.  Railway  Pass.,  etc.,  Conductors' 
Mut.  Ben.  Assoc.,  31  Fed.  Rep.  62;  Toram 
v.  Howard  Beneficial  Assoc.,  4  Pa.  St.  519. 

1.  Jurisdiction  over  Property  Rights — General 
Rule. — In  some  cases  it  is  held  that  the  reme- 
dies provided  by  the  association  must  be  first 
exhausted  before  redress  can  be  sought  from 
the  courts.  Poultney  v.  Bachman,  31  Hun 
(N.  Y.)  49;  Chamberlain  v.  Lincoln,  129 
Mass.  70. 

In  an  action  for  benefits  against  an  Odd 
Fellows  lodge,  it  appeared  that  they  had  been 
allowed  by  the  grand  master,  from  whose  de- 
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cision  the  lodge  appealed  to  the  grand  lodge, 
and  pending  the  appeal  the  member  was  con- 
victed of  feigning  the  disabilities  on  which 
the  benefits  depended ;  he  also  appealed  to 
the  grand  lodge,  where  the  conviction  was 
affirmed  pending  the  former  appeal  by  the 
lodge;  the  court  held  that  the  decision  of  the 
grand  lodge  was  final,  and  an  adjudication  of 
the  question  involved  in  the  first  appeal. 
Woolsey  v.  Independent  Order,  etc.,  61  Iowa 
492. 

Excuse  for  Failure  to  Pay  Assessments. — The 

decision  of  the  officers  of  an  association  on 
the  sufficiency  of  an  excuse  for  failure  to  pay 
assessments  is  not  conclusive.  Dennis  v. 
Massachusetts  Ben.  Assoc.,  120  N.  Y.  496,  17 
Am.  St.  Rep.  660. 

2.  Restriction  on  Right  to  Sue. — Austin  v. 
Searing,  16  N.  Y.  112,  69  Am.  Dec.  665;  Su- 
preme Council,  etc.,  v.  Garrigus,  104  Ind. 
133,  54  Am.  Rep.  298.  See  Pulford  v.  Fire 
Department,  31  Mich.  458  ;  Mulroy  v.  Knights 
of  Honor,  28  Mo.  App.  463 ;  Olery  v.  Brown, 
51  How.  Pr.  (N.  Y.  Supreme  Ct.)  92. 

Provisions  for  Appeal  to  a  Superior  Body  in 
such  case  have  been  held  only  permissive,  so 
that  they  need  not  be  prosecuted  before  re- 
sorting to  the  courts  for  relief.  Grand  Cen- 
tral Lodge  No.  297,  etc.,  v.  Grogan,  44  111. 
App.  in. 

3.  Osceola  Tribe  No.  11,  etc.,  v.  Schmidt, 
57  Md.  98*;  Van  Poucke  v.  Netherland  St. 
Vincent  de  Paul  Soc,  63  Mich.  378:  Canfield 
v.  Great  Camp,  etc.,  87  Mich.  628,  24  Am.  St. 
Rep.  186;  Hembeau  -'.  Great  Camp,  etc.,  101 
Mich.  161,  45  Am.  St.  Rep.  400;  Fillmore  v. 
Great  Camp,  etc.,  103  Mich.  437. 

Appeal  a  Condition  Precedent. — Where  a  by- 
law provided  that  unless  an  appeal  were  taken  to 
the  "  Supreme  Council  "  the  decision  of  desig- 
nated officers  should  be  final,  such  appeal  was 
held  to  be  a  condition  precedent  to  an  action 
for  benefits.  McMahon  v.  Supreme  Council, 
etc.,  54  Mo.  App.  468. 

Property  of  Subordinate  Lodge. — The  same 
view  was  taken  in  a  case  involving  the  right 
to  bring  a  bill  in  equity  to  recover  the  prop- 
erty of  a  subordinate  lodge,  it  being  held  that 
the  remedy  of  appeal  to  the  supreme  lodge 
must  first  be  exhausted.  Chamberlain  -•.  Lin- 
coln, 129  Mass.  70. 

4.  Power  Not  Reserved — Benefits. — In  Bauer 
v.  Samson  Lodge,  etc.,  102  Ind.  269,  which 
was  an  action  to  recover  sick  benefits,  it  was 
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5.  Jurisdiction  of  Courts— a.  Interference  with  Associate  Tribunals. 
— Where  the  jurisdiction  of  an  association  is  being  lawfully  and  regularly- 
exercised,  the  courts  have  no  authority  to  interfere  by  injunction,  mandamus, 
or  otherwise,  nor  have  they  authority  to  entertain  jurisdiction  of  a  cause 
once  formally  and  finally  settled  according  to  the  laws  of  the  association,1 
unless  it  appears  that  such  laws  were  invalid,2  or  that  the  procedure  under 


held  that  the  member  could  not  be  first  com- 
pelled to  resort  to  the  associate  tribunal  con- 
stituted to  "  hear  all  appeals  and  grievances," 
nor  to  abide  by  its  decision,  and  the  court,  by- 
Elliott,  J.,  said:  "As  all  persons  having  a 
money  demand  against  an  individual  or  a  cor- 
poration have  a  right  to  resort  to  the  courts 
in  the  first  instance,  when  payment  is  with- 
held, to  coerce  payment,  that  right  must  ex- 
ist unless  it  clearly  appears  that  it  has  been 
abridged  or  surrendered."  Cited  -with  ap- 
proval and  followed  in  Supreme  Council,  etc., 
v.  Garrigus,  104  Ind.  133,  54  Am.  Rep.  298. 
See  also  Dolan  v.  Court  Good  Samaritan,  etc., 
128  Mass.  437. 

1.  Courts  cannot  Review  causes  finally  set- 
tled according  to  the  laws  of  the  association 
which  are  valid  and  binding.  In  Connelly  v. 
Masonic  Mut.  Ben.  Assoc.,  58  Conn.  552,  18 
Am.  St.  Rep.  296,  a  leading  case,  the  court, 
by  Andrews,  C.  J.,  said:  "  In  such  cases  the 
courts  never  interfere  except  to  ascertain 
whether  or  not  the  proceeding  was  pursuant 
to  the  rules  and  laws  of  the  society;  whether 
or  not  the  proceeding  was  in  good  faith ;  and 
whether  or  not  there  was  anything  in  the  pro- 
ceeding in  violation  of  the  laws  of  the  land." 

To  the  Same  Effect  see  :  England. — Innes  v. 
Wylie,  1  C.  &  K.  262,  47  E.  C  L.  262. 

California. — Otto  v.  Journeymen  Tailors' 
Protective,  etc.,  Union,  75  Cal.  308;  Levy  v. 
Magnolia  Lodge  No.  29,  etc.,  110  Cal.  297. 

Connecticut. — Whitney  v.  First  Ecclesias- 
tical Soc,  5  Conn.  405;  Gibbs  v.  Gilead 
Ecclesiastical  Soc,  38  Conn.  153. 

Georgia. — Savannah  Cotton  Exch.  v.  State, 
54  Ga.  '668. 

Illinois. — People  v.  Board  of  Trade,  80  111. 
134;  Robinson  v.  Yates  City  Lodge  No.  448, 
86  111.  598;  Pitcher  v.  Board  of  Trade,  121  111. 
412;  Beesley  v.  Chicago  Journeymen  Plumb- 
ers' Protective,  etc.,  Assoc.,  44  111.  App.  278. 

Indiana. — Supreme  Council,  etc.,  v.  Garri- 
gus, 104  Ind.  133,  54  Am.  Rep.  298. 

Ioiva. — Woolsey  v.  Independent  Order, 
etc.,  61  Iowa  492. 

Maryland. — Anacosta  Tribe  No.  12  v. 
Murbach,  13  Md.  91,  71  Am.  Dec.  625;  Dis- 
trict Grand  Lodge  No.  5,  etc.,  v.  Jed  id  j  ah 
Lodge  No.  7,  etc.,  65  Md.  236. 

Massachusetts. — Gregg  v.  Massachusetts 
Medical  Soc,  111  Mass.  185,  15  Am.  Rep.  24; 
Grosvenor  v.  United  Soc,  etc.,  118  Mass.  7S ; 
Gray  v.  Christian  Soc,  137  Mass.  329,  50  Am. 
Rep.  310;  Karcher  v.  Supreme  Lodge,  etc, 
137  Mass.  368;  Burbank  v.  Boston  Police 
Relief  Assoc,  144  Mass.  434;  Spilman  v. 
Supreme  Council,  etc.,  157  Mass.  128. 

Missouri. — Mulroy  v.  Knights  of  Honor, 
28  Mo.  App.  463. 

Nezv  Tork. — White  v.  Brownell,  2  Dalv 
(N.  Y.)  329,  3  Abb.  Pr.  N.  S.  (N.  Y.)  318; 


Austin  v.  Searing,  16  N.  Y.  112,  69  Am. 
Dec  665. 

Pennsylvania. — Com.  v.  Pike  Beneficial 
Soc,  8  W.  &  S.  (Pa.)  250;  Society  for  Visita- 
tion of  Sick  v.  Com.,  52  Pa.  St.  125,  91  Am. 
Dec.  139. 

Tennessee. — Vaughn  v.  Herndon,  91  Tenn. 

64. 

Texas. — Manning  t>.  San  Antonio  Club,  63 
Tex.  166,  51  Am.  Rep.  639. 

Charges  Insufficient — Proceedings  Irregular. — 
In  Burton  v.  St.  George's  Soc,  28  Mich.  261, 
it  was  held  that  the  court  would  not  review 
and  set  aside  the  proceedings  of  a  mutual  be- 
nevolent association  under  authority  of  its 
laws,  unless  a  clear  case  of  injustice  were 
shown,  even  though  the  charges  were  insuffi- 
cient and  the  proceedings  not  regular. 

In  Gregg  v.  Massachusetts  Medical  Soc, 
in  Mass.  185,  15  Am.  Rep.  24,  it  appeared 
that  a  medical  society,  incorporated  under  a 
charter  empowering  it  to  expel  its  members, 
summoned  the  plaintiffs,  who  were  members, 
to  appear  before  a  board  of  trial,  composed  of 
members,  to  answer  charges  preferred  by  a 
committee  that  the  plaintiffs  had  violated  the 
by-laws  of  the  society  by  conduct  unworthy 
honorable  physicians  and  members  of  the 
society,  in  practicing  according  to  a  certain 
exclusive  theory  or  dogma,  and  belonging  to 
an  association  whose  purpose  was  at  variance 
with  the  principles  of  the  society  and  tended 
to  disorganize  it.  The  plaintiffs  filed  a  bill  in 
equity  against  the  society,  the  board  of  trial 
and  the  committee,  preferring  charges  alleg- 
ing that  it  was  the  defendants'  intention  to 
expel  the  plaintiffs  only  for  practicing  ho- 
moeopathy; that  the  body  to  try  them  was 
wrongly  constituted,  and  that  the  proceedings 
were  irregular  and  void.  It  was  held,  on  de- 
murrer, that  the  court  had  no  jurisdiction  to 
interfere  by  injunction. 

Illegal  Expulsion  may  be  restrained  by  in- 
junction. Leech  -».  Harris,  2  Brews.  (Pa.)  571  ; 
Olery  v.  Brown,  51  How.  Pr.  (N.  Y.  Supreme 
Ct.)  92;  Smith  v.  Smith,  3  Desaus.  (S.  Car.) 
557;  Thomas  v,  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)  98;  Hall  v.  Supreme  Lodge,  etc.,  24 
Fed.  Rep.  450;  Altmann  v.  Benz,  27  N.  J.  Eq. 
33i- 

2.  Adjudication  in  Advance. — A  member  of  a 
mutual  association  who  has  been  cited  to  show 
cause  why  he  should  not  be  punished  for  vio- 
lating certain  by-laws,  cannot,  unless  such 
punishment  would  subject  him  to  irreparable 
injury,  obtain  in  advance  an  adjudication  as 
to  the  validity  of  such  by-laws.  Thomas  v. 
Musical  Mut.  Protective  Union,  121  N.  Y. 
45- 

For  invalid  by-laws  relating  to  the  suspen- 
sion of  members,  see  supra,  this  section,  By- 
lazvs. 
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them  was  so  irregular  as  to  work  gross  injustice.1  It  follows  as  a  corollary 
that  courts  have  no  authority  to  entertain  jurisdiction  of  a  cause  that  is 
primarily  cognizable,  and  for  which  a  full  and  ample  remedy  is  obtainable, 
under  the  associate  jurisdiction.2 


1.  The  Procedure  Prescribed  by  the  Consti- 
tution and  by-laws  for  expulsion  must  be 
strictly  followed,  otherwise  the  expulsion  is 
irregular.  People  v.  Alpha  Lodge  No.  I,  etc., 
13  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  677. 

If  No  Certain  Procedure  is  Prescribed,  any 
mode  of  trial  may  be  adopted,  subject  only  to 
the  implied  limitation  that  it  must  be  fair, 
honest,  and  reasonable.  Beesley  v.  Chicago 
Journeymen  Plumbers'  Protective,  etc.,  Assoc., 
44  111.  App.  278;  Gray  v.  Christian  Soc,  137 
Mass.  329,  50  Am.  Rep.  310;  Spilman  v.  Su- 
preme Council,  etc.,  157  Mass.  128. 

Admissions  of  Insane  Member. — A  judgment 
•of  expulsion  based  upon  the  admissions  of  a 
member  while  insane,  and  on  his  personal  ap- 
pearance without  notice,  is  irregular  and  no 
bar  to  an  action  to  secure  all  the  rights  of  mem- 
bership. Supreme  Lodge,  etc.,  v.  Zuhlke, 
129  111.  298. 

Parol  Evidence  is  admissible  to  show  an  ille- 
gal vote,  the  by-laws  requiring  a  vote  of  the 
lodge  to  suspend  a  member,  the  minutes  of 
the  association  being  held  not  conclusive. 
Knights  of  Honor  t).  Wickser  (Tex.  1888),  12 
S.  W.  Rep.  175. 

Exclusion  of  Testimony  which  should  have 
been  admitted  by  an  inferior  tribunal  is  not  a 
ground  for  interference  by  the  court  where  it 
appears  that  the  ruling  was  not  complained 
of  upon  a  subsequent  trial  before  the  appellate 
tribunal.  Sperry's  Appeal,  116  Pa.  St.  391. 
(Green  and  Trunkey,  JJ.,  dissenting.) 

It  was  so  held  where  the  claim  of  a  member 
was  dismissed  by  an  associate  tribunal  on  the 
ground  that  the  evidence  offered  lacked  the 
proper  marks  of  authenticity  to  entitle  it  to 
frima  facie  credit,  and  no  offer  was  made  to 
supply  the  defect  or  make  additional  proof. 
Vaughn  v.  Herndon,  91  Tenn.  64. 

Acquiescence  In  an  Irregular  Expulsion  may 
be  claimed  where  a  member  stated  to  the  sec- 
retary that  he  would  be  obliged  to  give  up 
his  certificate,  upon  which  assessments  were 
made  and  notice  given  and  quarterly  dues  had 
"become  due,  and  no  tender  was  made  of  either. 
Glardon  v.  Supreme  Lodge,  etc.,  50  Mo.  App. 
45. 

2.  Associate  Remedy. — Where  the  laws  of 
the  association  provide  a  remedy  for  the 
grievance  complained  of,  which  has  not  been 
pursued  and  exhausted,  such  fact  is  a  perfect 
defense  to  an  action  in  the  courts. 

England. — Littleton  v.  Blackburne,  45  L. 
J.  Ch.  219,  33  L.  T.  641 ;  Labouchere  v. 
Wharncliffe,  13  Ch.  Div.  346,  41  L.  T.  638; 
Richardson-Gardner  v.  Frecmantle,  24  L.  T. 
81 ;  Hopkinson  v.  Exeter,  L.  R.  5  Eq.  63,  37  L. 
J.  Ch.  173  ;  Dawkins  v.  Antrobus,  17  Ch.  Div. 
615,  44  L.  T.  557;  Fisher  v.  Keane,  n  Ch. 
Div.  353,  49  L.  J.  Ch.  11,  41  L.  T.  335;  Car- 
len  v.  Drury,  1  Ves.  &  B.  154. 

California. —  Robinson  p.  Irish- American 
Benevolent  Soc,  67  Cal.  135;  Levy  Mag- 
nolia Lodge  No.  29,  etc.,  110  Cal.  "297. 


Georgia.  —  Harrington  v.  Workingmen's 
Benevolent  Assoc.,  70  Ga.  340. 

Illinois. — Blumenfeldt  v.  Korschuck,  43  111. 
App.  434;  Robinson  v.  Yates  City  Lodge 
No.  448,  86  111.  598. 

Indiana. — Bauer  v.  Samson  Lodge,  etc., 
102  Ind.  268. 

Kansas.— Reno  Lodge  No.  99,  etc.,  v. 
Grand  Lodge,  etc.,  54  Kan.  73. 

Massachusetts. — Dolan  -■.  Court  Good  Sa- 
maritan, etc.,  128  Mass.  437;  Chamberlain  v. 
Lincoln,  129  Mass.  70;  Karcher  v.  Supreme 
Lodge,  etc.,  137  Mass.  368;  Grosvenor  v. 
United  Soc,  etc.,  118  Mass.  78;  Oliver  v. 
Hopkins,  144  Mass.  175. 

Michigan. — Burton  v.  St.  George's  Soc, 
28  Mich.  261. 

New  Jersey. — Van  Houten  v.  Pine,  36  N. 
J.  Eq.  133. 

New  York. — White  v.  Brownell,  2  Daly 
(N.  Y.)  329,4  Abb.  Pr.  N.  S.  (N.  Y.)  162; 
Lafond  v.  Deems,  8  Abb.  N.  Cas.  (N.  Y.  Ct. 
App.)  344,  Si  N.  Y.  507;  Poultney  v.  Bach- 
man,  31  Hun  (N.  Y.)  49;  Fritz  v.  Muck,  62 
How.  Pr.  (N.  Y.  Supreme  Ct.)  69;  Loubat  v. 
LeRoy,  15  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  1  ;  Olery  v.  Brown,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92. 

Pennsylvania. — Leech  v.  Harris,  2  Brews. 
(Pa.)  571  ;  German  Reformed  Church  v. 
Com.,  3  Pa.  St.  282;  Sperry's  Appeal,  116 
Pa.  St.  '391  ;  Riddell  v.  Harmony  F.  Co.,  8 
Phila.  (Pa.)  310. 

Texas. — Screwmen's  Ben.  Assoc.  v.  Ben- 
son, 76  Tex.  552. 

Failure  to  Appeal — Waiver. — The  right  to 
relief  on  the  ground  of  irregularity  may  be 
waived ;  and  where  a  right  of  appeal  to  a 
higher  tribunal  is  allowed  within  the  associ- 
ation, for  the  very  purpose  of  correcting 
such  errors,  and  a  member  fails  to  take  such 
appeal,  the  cause  is  deemed  to  have  been 
fully  and  finally  determined,  and  the  courts 
have  no  jurisdiction.  Jeane  -'.  Grand  Lodge, 
etc.,  86  Me.  434;  Karcher  -•.  Supreme  Lodge, 
etc.,  137  Mass.  368;  Peyre  v.  Mutual  Relief 
Soc,  90  Cal.  240. 

Similarly,  courts  will  refuse  to  interfere, 
although  the  sentence  of  an  associate  tribunal 
is  conceded  to  be  illegal,  where  the  laws  of 
the  association  provide  for  an  appeal  from 
such  sentence  to  a  higher  bod}'.  Bache  v. 
Billingham  (1894),  1  Q^B.  107. 

In  denying  a  writ  of  mandamus  to  restore 
one  to  membership  in  such  a  case,  the  Su- 
preme Court  of  Texas,  by  Gaines,  J.,  said: 
"  Members  of  such  associations  should  not  be 
permitted  to  resort  to  the  courts  of  justice  to 
set  aside  the  illegal  awards  of  such  tribunals, 
as  long  as  there  is  another  body  which  has 
power  to  reverse  the  sentence  and  which  has 
not  been  appealed  to.  The  presumption  is 
that  if  plaintiff  had  appeared  before  the  asso- 
ciation at  a  proper  meeting  and  had  taken 
an  appeal  from  the  sentence  of  the  board  of 
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Matters  of  Discipline  and  the  like,  under  the  rules  of  the  association,  will  not 
be  interfered  with  by  the  courts,1  unless  it  is  made  to  appear  that  such  rules 
are  unlawful.2 

b.  Restoration  to  Membership — Property  Rights. — In  case  the  jurisdic- 
tion of  an  association  is  found  to  have  been  wrongfully  exercised,  and  a 
member  deprived  of  the  rights  of  membership,  the  courts  will  lend  their  aid 
to  give  relief  in  all  cases,  so  far  as  protecting  property  rights  is  concerned/1 

Privileges,  Rights,  and  Immunities  Generally. — Whether  or  not  courts  will  interfere 
to  restore  a  member  to  all  the  rights,  privileges,  and  immunities  of  member- 
ship, is  not  free  from  doubt;  although  the  great  weight  of  authority  asserts 
the  affirmative,4  cases  of  very  respectable  authority  may  be  found  which 


trustees,  the  sentence,  if  illegal,  would  have 
been  set  aside.  At  all  events,  if  refused  it 
would  have  been  soon  enough  for  plaintiff  to 
have  applied  to  this  court  for  restitution 
through  a  writ  of  mandamus.  If  his  expul- 
sion was  illegal,  and  if  the  association  had 
refused  upon  appeal  to  set  it  aside,  it  may  be 
that  this  court  would  have  granted  redress." 
Screwmen's  Ben.  Assoc.  v.  Benson,  76  Tex. 
552- 

To  the  same  effect,  see  an  able  opinion  by 
the  Supreme  Court  of  California  in  the  late 
case  of  Levy  v.  Magnolia  Lodge  No.  29,  etc., 
no  Cal.  297.  See  also  Lafond  v.  Deems,  81 
N.  Y.  507;  Dolan  v.  Court  Good  Samaritan, 
etc.,  128  Mass.  437;  Chamberlain  v.  Lincoln, 
129  Mass.  70;  Reno  Lodge  No.  99,  etc.,  v. 
Grand  Lodge,  etc.,  54  Kan.  73. 

Appeal  Not  Abated  by  Death. — An  appeal  by  a 
member  from  a  subordinate  to  a  superior  tri- 
bunal is  not  abated  by  his  death.  Marck  v. 
Supreme  Lodge,  etc.,  29  Fed.  Rep.  896;  La- 
zensky  v.  Supreme  Lodge,  etc.,  31  Fed.  Rep. 
592;  Connelly  v.  Masonic  Mut.  Ben.  Assoc., 
58  Conn.  558,  18  Am.  St.  Rep.  296. 

Inadequate  Relief — Property  Rights. — Where 
the  remedy  obtainable  in  the  association  is  in- 
adequate to  afford  complete  relief,  the  courts 
will  lend  their  aid,  so  far  as  may  be  necessary. 
It  was  so  held  where  an  appellate  tribunal  of 
an  association  had  reversed  the  action  of  a 
subordinate  tribunal  expelling  a  member,  and 
the  latter  refused  to  reinstate  the  member,  and 
the  former  was  powerless  to  enforce  its  order. 
But  even  in  such  case  the  court  cannot  by 
mandamus  restore  the  member  to  all  the 
privileges  of  membership,  or  compel  the  asso- 
ciation to  receive  hjm  at  its  meetings.  Prop- 
erty rights  only  of  the  member,  it  is  held,  can 
be  protected.  Schmidt  v.  Abraham  Lincoln 
Lodge,  84  Ky.  490. 

1.  Admission  to  Membership. — The  decision 
of  those  whose  duty  it  is  to  pass  upon  applica- 
tions for  membership,  adverse  to  an  appli- 
cant, will  not  be  reviewed  by  the  courts  in  the 
case  of  a  corporation  not  engaged  in  com- 
mercial-business, but  which  merely  furnishes 
its  members  commercial  facilities  for  carry- 
ing on  business.  American  Live  Stock  Com- 
mission Co.  v.  Chicago  Live  Stock  Exch.,  143 
111.  210,  36  Am.  St.  Rep.  385. 

Visitorial  Powers. — In  the  cast-  of  an  unincor- 
porated labor  union  it  was  held  that  the  court 
had  no  visitorial  powers  in  such  case,  except 
to  prevent  the  violation  of  some  law  of  the 
state,  or  to  protect  or  enforce  some  right  al- 


ready required.  Mayer  v.  Journeymen  Stone- 
cutters' Assoc.,  47  N.  J.  Eq.  519. 

Effects  of  Lawful  Discipline  cannot  be  avoided 
by  applying  to  the  courts.  Ryan  v.  Lamson, 
44  111.  App.  204. 

2.  Unlawful  Acts. — Interference  by  injunc- 
tion is  not  authorized  to  restrain  threatened 
acts  of  an  association  not  declared  unlawful 
by  statute,  although  detrimental  to  trade  or 
injurious  to  individual  business.  Mayer  :■. 
Journeymen  Stonecutters'  Assoc.,  47  N.  J 
Eq.  519. 

3.  An  Action  for  Damages  can  be  maintained 
where  actual  pecuniary  damages  can  be  proved 
to  have  resulted  from  an  unlawful  expulsion. 
Ludowiski  v.  Polish  Roman  Catholic  Benevo- 
lent Soc,  29  Mo.  App.  337. 

This  case  is  criticised  in  Lavalle  v.  Sock'te 
Saint  Jean  Baptiste,  17  R.  I.  685,  which  held 
that  there  could  be  no  right  of  action  for  dam- 
ages, the  proper  remedy  being  mandamus  to 
restore  membership.  See  also  Peyre  -'.  Mu- 
tual Relief  Soc,  90  Cal.  240.  But  see  Wash- 
ington Beneficial  Soc.  v.  Bacher,  20  Pa.  St. 
425;  People  v.  German  United  Evangelical 
Saint  Stephen's  Church,  53  N.  Y.  103;  State 
v.  Lipa,  28  Ohio  St.  665.  See  supra,  this  sec- 
tion, Property  Rights  of  Members. 

4.  Reinstatement  of  Members — Alabama. — 
Medical,  etc.,  Soc.  v.  Weatherly,  75  Ala.  248. 

California. — Otto  V.  Journeymen  Tailors' 
Protective,  etc.,  Union,  75  Cal.  308. 

Connecticut. — Fuller  v.  Plainfield  Academic 
School,  6  Conn.  532. 

Georgia. — State  v.  Georgia  Medical  Soc, 
38  Ga.  608,  95  Am.  Dec.  408;  Savannah  Cot- 
ton Exch.  -\  State,  54  Ga.  668. 

Michigan.  —  Roehler  v.  Mechanics'  Aid 
Soc,  22  Mich.  86;  Allnutt  v.  Subsidiary  High 
Court,  etc.,  62  Mich.  110. 

Missouri. — State  v.  Adams,  44  Mo.  570. 

New  Jersey. — Sibley  v.  Carteret  Club,  40 
N.  J.  L.  295.  ' 

Ne-v  York. — People  v.  New  York  Benevo- 
lent Soc,  3  Hun  (N.  Y.)  361  ;  People  v.  Musi- 
cal Mut.  Protective  Union,  11S  N.  Y.  ior. 

North  Carolina. — Delacy  r\  Neuse  River 
Nav.  Co.,  1  Hawks  (N.  Car.)  274,  9  Am.  Dec. 
636. 

Pennsylvania. — Green  v.  African  Metho- 
dist Episcopal  Soc,  1  S.  &  R.  (Pa.)  254;  Evans 
v.  Philadelphia  Club,  50  Pa.  St.  107^ 

Rhode  Island. — Lavalle  v.  Societe  Saint 
Jean  Baptiste,  17  R.  I.  680. 

Texas. — Manning  v.  San  Antonio  Club,  63 
Tex.  166,  51  Am.  Rep.  639. 
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accord  with  the  negative  view,1  no  essential  differences  appearing  from 
which  a  certain  line  of  distinction  can  be  drawn.2 

VI.  Membership — 1.  Generally — Power  to  Regulate. — Membership  being  essen- 
tial to  the  formation  and  existence  of  mutual  associations,  the  power  to 
regulate  the  same  is  incidental,  and  need  not  be  conferred  by  charter  or  by 
.statute,3  and,  unless  the  admission  of  members  is  inseparably  connected  with 
the  objects  of  the  association,  it  is  rarely  sought  to  be  controlled  by  the 
legislature,  but  is  left  to  the  will  of  the  association  ; 4  yet,  if  the  law  does 
in  any  way  seek  to  regulate  the  membership,  the  association  is  bound  if 
incorporated.5 

2.  Admission — Requirements — Estoppel. —  The  manner  in  which  one  regularly 

becomes  a  member  of  a  mutual  association  is  usually  by  subscribing  to  the 
constitution  and  by-laws,  or  by  the  issuing  to  him  of  a  certificate  of  member- 
ship, benefit  certificate,  or  policy,6  after  such  action  has  been  taken  by  the 


See  Spilman  v.  Supreme  Council,  etc.,  157 
Mass.  128 ;  People  v.  German  United  Evangeli- 
cal Saint  Stephen's  Church,  53  N.  Y.  103. 

But  before  a  member  will  be  entitled  to  re- 
lief by  writ  of  mandamus  he  must  exhaust 
the  internal  remedies  provided  by  the  associ- 
ation's constitution  and  by-laws.  White  v. 
Brownell,  2  Daly  (N.  Y.)  329;  Olery 
Brown,  51  How.  Pr.  (N.  Y.  Supreme  Ct.)  92; 
German  Reformed  Church  v.  Com.,  3  Pa. 
St.  282 ;  Screwmen's  Benevolent  Assoc.  t. 
Benson,  76  Tex.  552. 

Restoration  by  Equitable  Action  was  allowed 
in  Fritz  v.  Muck,  62  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  69. 

ResAdjudicata. — A  previous  judgment  against 
one,  in  an  action  for  benefits  on  the  ground  that 
he  had  been  expelled,  is  an  effectual  bar  to  an 
action  to  be  restored  to  membership.  Bach- 
mann  v.  New  Yorker  Deutscher  Arbeiter 
Bund,  12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
54,  64  How.  Pr.  (N.  Y.)  442. 

Pendency  of  an  Action  for  Damages  has  been 
held  a  bar  to  a  proceeding  for  restoration. 
State  v.  Lipa,  28  Ohio  St.  665. 

1.  Schmidt  v.  Abraham  Lincoln  Lodge,  84 
Ky.  490.  See  Pitcher  v.  Board  of  Trade,  121 
111.  412;  State  v.  Lipa,  28  Ohio  St.  665. 

2.  Incorporated  and  Unincorporated.  —  Per- 
haps a  distinction  could  be  made  between 
cases  where  mandamus  is  sought  against  in- 
corporated and  those  against  unincorporated 
associations,  e.g.,  that  it  will  lie  in  the  former, 
and  not  in  the  fatter,  for  the  purpose  of  restor- 
ing one  to  membership,  on  the  ground  of  the 
public  nature  of  corporations.  See  Allnutt  v. 
Subsidiary  High  Court,  etc.,  62  Mich.  no. 
But  see  Otto  v.  Journeymen  Tailors'  Pro- 
tective, etc.,  Union,  75  Cal.  308. 

3.  Power  to  Regulate  Admission  to  Member- 
ship.— Niblack  on  Ben.  Soc.  &  Acc.  Ins.  (2d 
ed.),  §  29;  Diligent  F.  Co.  v.  Com.,  75  Pa.  St. 
291. 

4.  Saloon  Keepers  may  be  Excluded,  and  a 

resolution  to  that  effect  applies  to  existing 
members  if  they  continue  in  the  business. 
Ellerbe  v.  Faust,  119  Mo.  653. 

Minors  Are  Not  Ineligible  to  membership  in 
mutual  benefit  associations,  in  the  absence 
of  statutory  restrictions,  if  the  association 
chooses  to  admit  them.  In  Chicago  Mut.  L. 
Indemnity  Assoc.  v.  Hunt,  127  111.  257,  it  was 


held  not  to  be  a  valid  objection  to  minors  as 
members,  that  they  could  not  act  as  trustees, 
because  of  their  immaturity  of  judgment.  The 
same  objection  would  hold  against  many  adult 
members,  yet  their  lack  of  intelligence  or  busi- 
ness experience  would  be  no  reason  for  exclud- 
ing them  from  membership. 

Officers  may  Not  Waive  Condition  as  to  Age. — 
But  a  condition  as  to  age  in  the  by-laws  cannot 
be  waived  by  the  officers  on  behalf  of  the 
association.  McCoy  v.  Roman  Catholic  Mut. 
Ins.  Co.,  152  Mass.  272.  Compare  Morrison  v. 
Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co.,  59 
Wis.  162. 

Attaching  Application  to  Policy. — The  Penn- 
sylvania Act  of  May  11,  1881,  P.  L.  20,  requir- 
ing copies  of  the  application,  etc.,  to  be 
attached  to  the  policy,  applies  only  to  policies 
issued  by  insurance  companies,  and  not  to 
those  of  beneficial  associations.  It  was  so 
held  in  the  case  of  an  association  providing 
for  relief  to  the  employees  of  a  railroad  com- 
pany in  case  of  sickness  or  injurv.  Johnson 
v.  Philadelphia,  etc.,  R.  Co.,  163  Pa.'St.  127. 

5.  Number  of  Members  Limited. — In  Diligent 
F.  Co.  v.  Com.,  75  Pa.  St.  291,  the  court  said : 
"It  is  true,  the  power  of  admitting  new  mem- 
bers being  incidental  to  a  corporation  aggre- 
gate, it  is  not  necessary  that  such  power  be 
expressly  conferred  by  the  statute.  Yet, 
when  the  statute  does  limit  and  restrict  the 
power,  it  erects  a  barrier  beyond  which  no 
by-laws  can  pass."  In  this  case  the  election 
of  "contributing"  members,  with  greatly 
limited  privileges,  after  one  hundred  "  active" 
members  (the  number  limited  in  the  charter) 
had  been  admitted,  was  held  to  be  void. 

Where,  by  act  of  the  assembly,  all  mem- 
bers were  required  to  be  citizens  of  the  state, 
a  provision  admitting  such  ,as  had  declared 
their  intention  to  become  citizens  of  the 
United  States  was  held  improper.  Alsatian 
Beneficial  Assoc.,  35  Pa.  St.  79. 

6.  It  is  not  necessary  that  each  member 
should  subscribe  to  the  constitution  and  by- 
laws if  otherwise  provided.  In  companies 
formed  solely  for  the  purpose  of  mutual  in- 
surance, the  contract  is  generally  effected 
through  the  application  and  policy:  see  the 
title  Insurance;  Turnbull  v.  Woolfe,  9  Jur. 
N.  S.  57,  7  L.  T.  483;  Burlington  Voluntary 
Rclief  Department  v.  White,  41  Neb.  547,  43 
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association,  or  the  proper  officers,  upon  the  application  for  membership,  as 
may  be  prescribed  in  the  constitution  and  by-laws  for  the  admission  of 
members,1  and  it  appearing  that  the  applicant  has  complied  with  all  require- 
ments, unless  they  have  been  waived  by  the  association;  as  that  security  for 
premiums  shall  be  deposited  ; 2  that  applicants  shall  be  subjected  to  a  physical 
examination,3  or  be  initiated  according  to  secret  or  ritualistic  rules.4 

Question  of  Fact. — Whether  or  not  all  conditions  have  been  complied  with,  is 
a  question  of  fact.5 

Fraud  on  the  Part  of  the  Applicant  in  gaining  admission  to  membership  will  render 


Am.  St.  Rep.  701  ;  Belleville  Mut.  Ins.  Co.  v. 
Van  Winkle,  12  N.  J.  Eq.  333;  Fuller  v. 
Madison  Mut.  Ins.  Co.,  36  Wis.  599;  or 
else  through  the  application  and  certificate  of 
membership.  See  infra,  this  section,  Certifi- 
cate or  Policy. 

1.  Constitutional  Provisions  of  a  mutual  asso- 
ciation, regulating  the  membership  therein, 
cannot  be  disregarded,  but  must  be  followed 
until  finally  repealed  or  amended.  Stewart  v. 
Father  Mathew  Soc,  41  Mich.  67;  People  v. 
St.  Franciscus  Benevolent  Soc,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  216. 

Unanimous  action  by  an  unincorporated  as- 
sociation, contrary  to  constitutional  provi- 
sions is,  however,  equivalent  to  an  amendment 
or  repeal.  See  supra,  this  title,  Government 
— By-laws — Alteration  and  Amendment . 

A  person  who  has  neither  taken  a  policy  in 
a  mutual  fire  insurance  company  nor  signed 
an  application,  nor  paid  a  premium,  is  not  a 
member,  and  in  case  of  the  insolvency  of  the 
company  is  not  liable  to  assessment.  Com. 
v.  Massachusetts  Mut.  F.  Ins.  Co.,  112  Mass. 
116. 

Informal  Admission. — A  person  whose  appli- 
cation for  membership  and  premium  note, 
properly  signed,  has  been  presented  to  and 
accepted  by  a  mutual  life-insurance  company, 
is  a  member,  notwithstanding  the  directors 
have  not  formally  and  officially  accepted  such 
application.  Van  Slyke  v.  Trempealeau 
County  Farmers'  Mut.  F.  Ins.  Co.,  48  Wis. 
683;  Susquehanna  Ins.  Co.  v.  Perrine,  7  W. 
&  S.  (Pa.)  348;  Eilenberger  v.  Protective 
Mut.  F.  Ins.  Co.,  89  Pa.  St.  464;  Cumberland 
Valley  Mut.  Protection  Co.  v.  Schell,  29  Pa. 
St.  31  ;  Noyes  v.  Phoenix  Mut.  L.  Ins.  Co., 
1  Mo.  App.  584. 

2.  Deposit  of  Security  for  Premiums. — Where 
the  charter  of  a  mutual  insurance  company 
provided  that  "  every  person  who  shall  be- 
come a  member  by  effecting  insurance  shall, 
before  he  receives  his  policy,  deposit  his 
promissory  note  for  such  a  sum  of  money  as 
shall  be  determined  by  the  directors,"  and 
the  policy  was  made  out,  but  before  the  note 
was  deposited  a  loss  occurred,  it  was  held  that 
the  association  was  not  liable,  and  that  in 
order  to  constitute  one  a  member  for  pur- 
poses of  insurance  he  must  place  himself  in 
such  a  position  that  only  the  default  of  the 
company  prevents  his  becoming  a  member. 
Belleville  Mut.  Ins.  Co.  v.  Van  Winkle,  12 
N.  J-  Eq.  333. 

3.  Physical  Examination  of  Applicant. — Balti- 
more, etc.,  Employees'  Relief  Assoc.  v.  Post, 
122  Pa.  St.  579,  9  Am.  St.  Rep.  147. 

But  where  the  money  of  the  applicant  is  re- 


ceived and  retained  by  the  association  with 
full  knowledge  of  the  circumstances,  it  can- 
not deny  to  him  the  rights  of  membership 
because  he  has  not  been  subjected  to  an  ex- 
amination. It  was  so  held  in  Burlington  Vol- 
untary Relief  Department  v.  White,  41  Neb. 
547,  43  Am.  St.  Rep.  701,  where  application 
was  made  to  the  relief  department  of  a  rail- 
road company  in  the  nature  of  a  mutual  bene- 
fit company  for  employees  of  the  railroad, 
and  on  the  form  it  was  stated  that  the  appli- 
cation was  to  take  effect  on  the  day  of  that 
date,  and  the  applicant  fell  sick  before  an  ex- 
amination could  be  made,  and  the  officers  of 
the  department,  with  knowledge  of  the  facts, 
deducted  the  amount  of  the  admission  assess- 
ment from  the  wages  of  the  applicant.  The 
company  was  held  to  be  estopped  to  deny  the 
contract,  although  the  by-laws  provided  that 
the  employee  must  "submit  himself  to  phys- 
ical examination  by  an  examiner  appointed  by 
the  department."  The  court,  by  Irvine,  C, 
said:  "It  [the  association]  seized  White's 
money,  which  it  had  no  right  to  do  unless  he 
was  a  member,  and  retained  it  until  a  loss 
occurred  and  for  some  six  weeks  after  no- 
tice of  his  sickness.  If  I  give  to  another  au- 
thority to  take  my  property  in  consideration 
of  certain  agreements  by  him  to  be  performed, 
and  he  goes  and  seizes  my  property  and  re- 
tains it,  it  is  not  difficult  to  determine  that  he 
should  not  be  permitted  to  disclaim  liability 
upon  his  agreement." 

4.  Initiation  According  to  Rules. — Where  it  was 
provided  that  payment  of  benefit  should  be 
made  only  on  the  death  of  a  member  who  had 
received  his  degree,  it  was  held  that  one  who 
had  complied  with  all  forms,  been  examined 
and  approved  by  the  medical  examiner,  rec- 
ommended to  membership,  balloted  for  and 
elected,  but  who  died  before  initiation  and  be- 
fore issue  of  the  benefit  certificate,  was  not  a 
member,  and  that  his  widow  could  not  recover. 
Matkin  v.  Knights  of  Honor,  82  Tex.  301,  27 
Am.  St.  Rep.  886. 

5.  Compliance  a  Question  of  Fact. — Where  the 
charter  of  a  mutual  fire  insurance  company 
provided  that  "every  person  who  shall  be- 
come a  member  of  this  company,  by  effecting 
an  insurance  therein,  shall,  before  he  receives 
his  policy,  deposit  with  the  treasurer  the  sum 
of  twenty-five  cents,"  and  the  member  testified 
that  he  paid  the  twenty-five  cents  to  the  sec- 
retary of  the  company  "by  paying  for  the 
drinks,"  it  was  held  that  the  trial  court  prop- 
erly left  it  to  the  jury  to  say  whether  there 
had  in  fact  been  a  payment  of  the  premium. 
Farmers'  Mut.  Ins.  Co.  v.  Mylin  (Pa.  1888), 
15  Atl.  Rep.  710. 
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the  contract  invalid,1  and  in  such  case  no  acts  of  the  association  or  its  officers 
will  amount  to  an  estoppel,2  unless  such  acts  were  done  with  full  knowledge 
of  the  fraud.3 

3.  Contract  of  Membership — a.  Nature  of  Contract. — When  a  person 
has  been  duly  admitted  as  a  member  there  is  consummated  what  is  known  as 
the  contract  of  membership. 

This  Contract  Is  in  Its  Nature  Two-fold,  distinguishable  with  reference  to  the  nature 
and  objects  of  the  association  ;  that  between  all  the  members  mutually  as 
members,  which  governs  their  mutual  rights  and  obligations,  and  that  between 
the  member  and  the  association  as  individuals,  which  last  relates  particularly 
to  the  contract  of  mutual  insurance;4  and  the  one  phase  or  the  other  will 


1.  See  Briesenmeister  v.  Supreme  Lodge, 
etc.,  81  Mich.  525. 

False  Representations  as  to  Age  by  an  appli- 
cant, in  order  to  come  within  the  age  limit 
prescribed  by  the  laws  of  the  association,  in- 
validate the  contract.  Swett  v.  Citizens' 
Mut.  Relief  Soc,  78  Me.  541. 

Good  Faith. — The  fact  that  a  member  had  a 
cold  at  the  time  of  making  application  for  re- 
instatement, was  held  not  to  render  a  state- 
ment that  he  was  in  good  health  a  misrepre- 
sentation so  as  to  avoid  the  policy,  although 
he  died  of  cancer  a  few  weeks  later,  the  nature 
of  the  disease  not  having  been  discovered  un- 
til shortly  before  his  death.  Seiverts  v.  Na- 
tional Ben.  Assoc.  (Iowa  1895),  64  N.  W.  Rep. 
671. 

To  practically  the  same  effect  is  Illinois 
Masons'  Benevolent  Soc.  v.  Winthrop,  85  111. 
537,  where  the  statement  by  the  applicant  con- 
cluded :  "  It  is  hereby  declared  that  the  above 
are  true  and  fair  answers  to  the  foregoing 
questions,  in  which  there  is  no  misrepresenta- 
tion or  suppression  of  known  facts,  and  I 
acknowledge  and  agree  that  the  above  state- 
ment shall  form  the  basis  of  the  agreement 
with  the  society." 

Warranty. — To  avoid  liability  on  a  contract 
of  insurance,  the  basis  of  which  is  the  truth  of 
the  statements  contained  in  the  application,  it 
is  sufficient  for  the  association  to  show  that  a 
statement  was  actually  untrue.  The  question 
whether  or  not  the  false  statement  was 
material  to  the  risk  or  was  intentional  or  not 
is  immaterial.  Cobb  v.  Covenant  Mut.  Ben. 
Assoc.,  153  Mass.  176,  25  Am.  St.  Rep.  619. 
See  also  Smith  v.  Baltimore,  etc.,  R.  Co.,  81 
Md.  412. 

Execution  of  Warranty. — When  the  execution 
of  an  agreement  and  warranty  prescribed  by 
the  by-laws  as  forming  the  basis  of  the  con- 
tract was  omitted  by  an  applicant,  it  was  held 
that  the  minds  of  the  contracting  parties 
never  met,  and  the  contract  of  membership 
was  never  consummated,  although  he  supposed 
that  he  had  complied  with  all  requirements. 
Supreme  Lodge,  etc.,  v.  Grace,  60  Tex.  569. 

Knowledge  and  Belief. — Where  an  application 
recited  that  the  applicant  does  "  hereby  war- 
rant each  of  the  foregoing  statements  to  be 
true  to  the  best  of  his  knowledge  and  belief," 
and  that  no  "  material  information  "  had  been 
concealed,  and  agreed  that  any  untrue  or 
fraudulent  statements  should  "forfeit  the 
benefits  of  the  contract,"  it  was  held  that  the 
contract  was  not  invalidated  by  the  fact  that 


the  applicant  was  suffering  from  Bright's 
disease,  from  which  he  died  soon  after,  al- 
though according  to  his  belief  he  stated  that 
he  was  in  good  health,  and  although  the  bene- 
fit certificate  was  issued  upon  condition  that 
the  statements  of  the  application  which  were 
made  a  part  of  the  contract  were  "in  all  re- 
spects true.  "  Clapp  v.  Massachusetts  Ben. 
Assoc.,  146  Mass.  519.  To  the  same  effect  is 
Supreme  Lodge,  etc.,  v.  Edwards  (Ind.  App. 
1895),  41  N.  E.  Rep.  850. 

2.  Estoppel. — Where  the  contract  was  ren- 
dered invalid  by  the  fraud  of  the  applicant, 
the  acceptance  of  unpaid  assessments  by  the 
treasurer,  after  the  applicant's  death,  or  the 
paying  into  the  treasury  by  other  members  of 
assessments  to  meet  this  claim,  did  not  vali- 
date the  policy.  Swett  v.  Citizens'  Mut.  Re- 
lief Soc,  78  Me.  541. 

3.  Where  a  suspended  member  is  reinstated 
with  full  knowledge  by  the  association  of  the 
untruthfulness  of  his  answers  in  the  applica- 
tion, the  association  is  estopped  to  claim  the 
benefit  of  a  condition  of  forfeiture  in  the  cer- 
tificate. Hoffman  v.  Supreme  Council,  etc., 
35  Fed.  Rep.  252. 

4.  The  Contract  of  Insurance  made  with  a 
mutual  company  does  not  differ  essentially 
from  the  ordinary  contract  of  insurance  with 
a  stock  company,  where  the  contract  or 
policy  is  complete  in  itself;  that  is,  where  the 
liability  of  the  company  is  fixed  by  the  policy 
or  membership  certificate,  and  the  insured 
does  not  depend  upon  the  by-laws  to  deter- 
mine the  nature  and  amount  of  his  insurance. 
In  the  latter  case  it  has  been  seen  that  the  as- 
sociation could  generally,  by  amendment  of 
the  by-laws,  alter  or  vary  the  terms  of  the 
contract ;  see  supra,  this  title,  By-la-vs — Alter- 
ation and  Amendment ;  but  in  the  former  case 
no  such  right  is  reserved  to  the  association,  and 
it  "becomes  as  perfectly  bound  by  the  terms 
of  that  contract  as  it  would  if  made  with  a 
stranger."  New  England  Mut.  F.  Ins.  Co. 
v.  Butler,  34  Me.  451;  Northwestern  Benevo- 
lent, etc.,  Assoc.  v.  Wanner,  24  111.  App.  357; 
Willcuts  v.  Northwestern  Mut.  L.  Ins.  Co.,  81 
Ind.  300 ;  Warnebold  v.  Grand  Lodge,  etc., 
83  Iowa  27;  New  England  Mut.  F.  Ins.  Co. 
v.  Butler,  34  Me.  451;  Stewart  v.  Lee  Mut. 
F.  Ins.  Assoc.,  64  Miss.  499;  Neskern  v. 
Northwestern  Endowment,  etc.,  Assoc.,  30 
Minn.  406;  Weiler  v.  Equitable  Aid  Union, 
92  Hun  (N.  Y.)  277 ;  Schunck  v.  Gegensei- 
tiger  Wittwen  und  Waisen  Fond,  44  Wis.  369. 
Although  in  the  contract  of  membership  the 
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assume  importance  according  as  the  object  of  the  association  is  mutual 
insurance  or  not.1 

What  the  Contract  Includes— (i)  Constitution  and  By-lazvs. — The 
contract  of  membership  in  a  mutual  association  is  always  made  with  reference 
to  and  always  includes  the  constitution  and  by-laws,  of  which  every  member 
is  bound  to  take  notice,  whether  they  are  specially  referred  to  in  the  contract 
or  not,  and  whether  or  not  they  are  in  fact  known  to  the  member.* 

Effect  of  Special  Notice. — But  where  special  notice  of  a  certain  provision  is 


assured  agreed  to  accept  a  policy  subject  to 
such  regulations  of  the  company  as  then  ex- 
isted or  might  thereafter  be  adopted,  and  the 
policy  was  payable  in  eleven  years  if  the  in- 
sured should  live  so  long,  it  was  held  that  the 
association  could  not  affect  his  right  to  col- 
lect the  amount  of  the  policy  as  provided,  by 
adopting  a  by-law  that  all  persons  holding 
such  policies  who  should  survive  the  eleven 
years  and  become  totally  disabled,  should  be 
entitled  to  receive  yearly  one-tenth  of  the 
amount  of  their  policies.  Weiler  v.  Equi- 
table Aid  Union,  92  Hun  (N.  Y.)  277. 

1.  Mulroy  v.  Knights  of  Honor,  28  Mo. 
App.  463 ;  also  see  generally  the  cases 
throughout  this  article. 

2.  Members  must  Take  Notice  of  Laws  of  As- 
sociation.— The  constitution  and  by-laws  are 
not  less  elements  of  the  contract  of  member- 
ship, because  not  specifically  referred  to  in  the 
nominal  contract.  Members  are  presumed  to 
have  notice  of,  and  are  bound  by,  all  the  valid 
rules  and  laws  of  the  association  affecting 
their  rights  or  interests.  It  is  their  duty  to 
inform  themselves,  and  they  cannot,  by  reason 
of  a  lack  of  knowledge,  escape  the  operation 
of  such  rules  and  laws.  Bliss  on  Life  Insur- 
ance, §  463;  May  on  Insurance  (3d  ed.),  § 
552- 

England. — Turnbull  v.  Woolfe,  9  Jur.  N. 
S.  57,  7  L.  T.  483;  Ocean  Iron  Steamship 
Ins.  Assoc.  v.  Leslie,  22  B.  Div.  722,  note 
(1);  United  Kingdom  Mut.  Steamship  Assur. 
Assoc.  v.  Nevill,  19       B.  Div.  110. 

Alabama. — Supreme  Commandery,  etc.,  v. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332. 

California. — Red  Jacket  Tribe  No.  28,  etc., 
v.  Gibson,  70  Cal.  128. 

Connecticut. — Treadway  v.  Hamilton  Mut. 
Ins.  Co.,  29  Conn.  68;  Mutual  Ben.  L.  Ins. 
Co.  v.  Jarvis,  22  Conn.  134. 

Georgia. — Georgia  Masonic  Mut.  L.  Ins. 
Co.  v.  Gibson,  52  Ga.  640. 

Illinois. — Protection  L.  Ins.  Co.  v.  Foote, 
79  HI.  361. 

Indiana. — Bauer  v.  Samson  Lodge,  etc., 
ro2  Ind.  262;  Holland  v.  Taylor,  in  Ind. 
121 ;  Gray  v.  Supreme  Lodge,  etc.,  118  Ind. 
293;  Pfister  v.  Gerwig,  122  Ind.  567. 

Iowa. — Simeral  v.  Dubuque  Mut.  F.  Ins. 
Co.,  18  Iowa  319;  Coles  v.  State  Mut.  Ins. 
Co.,  18  Iowa  425  ;  Underwood  v.  Iowa  Legion 
of  Honor,  66  Iowa  134. 

Maine. — New  England  Mut.  F.  Ins.  Co.  v. 
Butler,  34  Me.  451. 

Mary/and. — Osceola  Tribe  No.  II,  etc.,  V . 
Schmidt,  57  Md.  98. 

Massachusetts. — Dolan  v.  Court  Good  Sa- 
maritan, etc.,  128  Mass.  437. 

Michigan. — Van  Poucke  v.  Netherland  St. 


Vincent  de  Paul  Soc,  63  Mich.  378;  Burton 
v.  St.  George's  Soc,  28  Mich.  261. 


Missouri. — Coleman  v.  Supreme  Lodge, 
etc.,  18  Mo.  App.  189. 

New  yersey. — Belleville  Mut.  Ins.  Co.  v. 
Van  Winkle,  12  N.J.  Eq.  333;  Miller-'.  Hills- 
borough Mut.  F.  Assur.  Assoc.,  42  N.  J.  Eq. 
459- 

New  York. — May  v.  New  York  Safety  Re- 
serve Fund  Soc,  14  Daly  (N.  Y.)  390;  Poult  - 
ney  v.  Bachman,  31  Hun  (N.  Y.)  49;  Van 
Loan  v.  Farmers'  Mut.  F.  Ins.  Assoc.,  90  N. 
Y.  280;  Hellenberg  v.  District  No.  1,  etc., 
94  N.  Y.  580. 

Ohio. — Steuve  v.  Grand  Lodge,  etc.,  5  Ohio 
Cir.  Ct.  Rep.  471. 

Pennsylvania. — Susquehanna  Ins.  Co.  v. 
Perrine,'7  W.  &  S.  (Pa.)  348;  Mitchell  v. 
Lycoming  Mut.  Ins.  Co.,  51  Pa.  St.  402; 
Diehl  v.  Adams  County  Mut^  Ins.  Co.,  58  Pa. 
St.  443,  98  Am.  Dec.  302;  Sperry's  Appeal, 
116  Pa.  St.  391. 

Texas. — Splawn  v.  Chew,  60  Tex.  532; 
Supreme  Lodge,  etc.,  v.  Grace,  60  Tex.  569. 

Vermont. — Fugure  v.  St.  Joseph  Mut.  Soc., 
46  Vt.  362. 

Wisconsin . — Fuller  v.  Madison  Mut.  Ins. 
Co.,  36  Wis.  599. 

Illustrations. — This  presumption  was  held 
applicable  to  an  assignee  of  a  policy  who  held 
the  policy  over  eighteen  months,  during 
which  time  he  had  opportunity  to  know  his 
rights  and  liabilities  and  the  conditions  upon 
which  his  rights  could  be  made  secure.  Mil- 
ler v.  Hillsborough  Mut.  F.  Assur.  Assoc.,  42 
N.  J.  Eq.  459. 

The  rule  that  members  are  bound  to  take 
notice  of  by-laws  applies,  although  it  be  re- 
quired by  statute  that  all  conditions  of  the 
policy  shall  be  printed  upon  its  face.  Com. 
t\.  Massachusetts  Mut.  F.  Ins.  Co.,  112  Mass. 
116. 

Acts  18th  Gen.  Assem.  Iowa,  c  211,  §  2, 
providing  that  an  omission  to  attach  to  insur- 
ance policies  the  applications  and  representa- 
tions upon  which  they  are  issued  shall  not 
invalidate  the  policy,  but  merely  preclude  the 
company  from  pleading  or  proving  the  falsity 
of  such  representations,  is  applicable  to  the 
policies  of  mutual  benefit  associations.  Mc- 
Connell  v.  Iowa  Mut.  Aid  Assoc.,  79  Iowa  757. 

Where  a  certificate  issued  under  the  by-laws 
uses  the  words  "  act  or  occupation  classed  as 
more  hazardous,"  instead  of  the  language  cf 
the  by-law,  but  the  classification  made  by  the 
association  is  based  on  occupations  and  not  on 
acts,  the  rights  of  the  member  are  the  same 
under  the  certificate  as  under  the  by-laws. 
Union  Mut.  Acc.  Assoc.  v.  Frohard,  134  111. 
228. 
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served  by  the  officers  upon  a  member  the  latter  may  rely  upon  its  accuracy, 
and,  on  the  ground  of  estoppel,  is  not  charged  with  notice  of  an  omission 
therefrom.1 

(2)  Customs. — Customs  so  long  recognized  as  to  have  the  force  of  by-laws 
may,  like  them,  be  included  in  the  contract.2  Customs  or  acts  of  the  parties 
placing  upon  the  contract  a  practical  construction  will  be  given  effect  by 
the  courts.3    But  customs  can  in  no  case  be  binding  if  they  are  unlawful.4 

(3)  Certificate  or  Policy.— The  certificate  of  membership  is  the  evidence 
of  the  formal,  consummation  of  the  contract  between  the  association  and  the 
member.5 


1.  When  Special  Notice  is  Given. — A  division 
having  occurred  in  a  grand  lodge  of  the  A.  O. 
U.  W.,  on  account  of  some  requirements  of 
the  supreme  lodge,  the  loyal  branch  formed 
a  new  lodge  and  passed  a  resolution  that  it 
would  pay  no  benefits  to  the  beneficiary  of  any 
member  adhering  to  the  seceding  branch  un- 
less such  member  shall  "  surrender  his  old 
beneficiary  certificate  to  this  grand  lodge  and 
receive  a  reissued  beneficiary  certificate  under 
the  seal  of  this  grand  lodge,"  and  unless  such 
member  "shall  sever  all  connection  with  such 
rebel  grand  lodge."  A  notice  purporting  to 
contain  a  copy  of  the  resolution,  but  omitting 
the  second  clause,  was  by  order  of  the  grand 
master  workman  served  on  a  member  of  the 
seceding  lodge,  who  complied  with  the  first 
clause,  but  maintained  his  connection  with 
the  "  rebel  "  lodge;  and,  it  being  found  as  a 
matter  of  fact  that  he  had  no  knowledge  of 
the  clause  in  question,  his  rights  of  member- 
ship were  held  not  forfeited,  the  court  saying: 
"  The  resolution  served  on  Warnebold  *  *  * 
therefore  did  not  prohibit  continued  connec- 
tion with  the  rebel  grand  lodge,  and  the  only 
requirement  was  that  the  benefit  certificate 
should  be  surrendered  and  a  new  one  issued. 
This  copy  was  kept  and  retained  by  the  said 
Warnebold,  and  was  found  among  his  papers 
after  his  death.  It  was,  so  far  as  appeared  to 
him,  the  resolution  adopted  by  the  grand 
lodge,  and  upon  which  he  had  the  right  to 
rely."  Rothrock,  J.,  in  Warnebold  v.  Grand 
Lodge,  etc.,  83  Iowa  23.  Compare  Miller  v. 
Hillsborough  Mut.  F.  Assur.  Assoc.,  42  N.  J. 
Eq.  459. 

2.  Customs. — Members  of  a  mutual  fire  and 
marine  company  were  held  estopped  from 
questioning  its  powers  after  having  had  full 
notice  of  an  arrangement  in  which  they  had 
acquiesced,  and  which  had  been  advertised  for 
more  than  twenty  years.  Doane  v.  Millville 
Mut.  M.  &  F.  Ins.  Co.,  43  N.  J.  Eq.  522.  To 
the  same  effect  is  Citizens'  Mut.  F.  Ins.  Co. 
•y.Sortwell,  8  Allen  (Mass.)  217. 

In  Fuller  v.  Madison  Mut.  Ins.  Co.,  36 
Wis.  599,  it  was  held  that  an  application 
for  a  policy  in  a  mutual  insurance  associa- 
tion was  for  such  a  policy  as  the  company 
was  in  the  habit  of  issuing  in  the  usual 
course  of  business,  and  that  the  applicant 
was  chargeable  with  notice  of  its  routine  of 
business. 

3.  A  Practical  Construction  of  the  Contract  by 

the  parties  will  be  adopted  and  enforced  by 
the  courts.  Brooklyn  Ins.  Co.  v.  Dutcher, 
95  U.  S.  269;  Willcuts  v.  Northwestern  Mut. 


L.  Ins.  Co.,  81  Ind.  300;  State  v.  Conklin,  34 

Wis.  2i. 

But  where  the  language  is  plain,  unambig- 
uous, and  well  understood  to  have  a  fixed 
meaning,  either  generally  or  as  a  technical 
term  of  law,  evidence  of  a  custom  giving  it  a 
different  meaning  will  be  rejected  by  the 
court.  It  was  so  held  where  it  was  sought 
to  be  shown  that  by  a  custom  members  paid 
dues  in  advance,  and  that  therefore  a  forfeit- 
ure, conditioned  upon  a  member  being  "  six 
months  in  arrears,"  resulted  at  the  end  of  six 
months  from  the  time  it  was  customary  to 
pay,  which  was  six  months  before  they  were 
due.  Wiggin  v.  Knights  of  Pythias,  31  Fed. 
Rep.  122. 

4.  CustomB  Contrary  to  Law. — A  custom  that  a 
party  having  a  claim  for  money  due  upon  con- 
tract may  not  pursue  the  usual  remedies  pro- 
vided by  law,  but  shall  be  limited  to  those 
provided  by  the  association,  is  invalid.  Thomp- 
son v.  Knickerbocker  L.  Ins.  Co.,  104  U.  S. 
252;  Wallace  v.  Morgan,  23  Ind.  399;  Spears 
v.  Ward,  48  Ind.  541 ;  Franklin  Ins.  Co.  v. 
Humphrey,  65  Ind.  549,  32  Am.  Rep.  78; 
Bauer  v.  Samson  Lodge,  etc.,  102  Ind.  271; 
Manson  v.  Grand  Lodge,  etc.,  30  Minn.  509. 

5.  Certificates  Are  Insurance  Policies. — Cer- 
tificates of  membership  issued  by  mutual  bene- 
fit associations  are,  in  legal  contemplation, 
policies  of  insurance,  and  are  in  many  respects 
governed  by  the  general  rules  of  law  applica- 
ble to  insurance  contracts.  Elkhart  Mut.  Aid, 
etc.,  Assoc.  v.  Houghton,  98  Ind.  149;  Bauer 
v.  Samson  Lodge,  etc.,  102  Ind.  262;  Presby- 
terian Mut.  Assur.  Fund  Allen,  106  Ind. 
593;  Elliot  v.  Grand  Lodge,  etc.,  2  Kan. 
App.  430. 

A  certificate  purporting  to  be  issued  by  the 
"  endowment  rank  "  of  the  Knights  of  Pythias 
will  be  presumed,  on  demurrer  to  an  action 
against  that  society,  to  have  been  issued  bv 
the  Knights  of  Pythias.  Supreme  Lodge, 
etc.,  v.  Edwards  (Ind.  App.  1895),  41  N.  E. 
Rep.  850. 

Illustration  of  Certificates.  —  Certificates  of 
membership  are  set  out  in  full  in  the  following 
cases:  Supreme  Commandery,  etc.,  v.  Ains- 
worth,  71  Ala.  437,  46  Am.  Rep.  332;  Kumle 
v.  Grand  Lodge,  etc.,  110  Cal.  204;  Supreme 
Council,  etc.,  v.  Curd,  111  111.  2S6;  Supreme 
Lodge,  etc.,  v.  Johnson,  78  Ind.  110;  Su- 
preme Lodge,  etc.,  v.  Schmidt,  98  Ind.  374; 
Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa 
682;  Weisert  v.  Muehl,  81  Ky.  336;  Grand 
Lodge,  etc.,  v.  Child,  70  Mich.  163  ;  Richmond 
v.  Johnson,  28  Minn.  447. 
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Contracts  and  Effect. — It  usually  contains  the  terms  of  the  contract  agreed 
upon,1  and  is  prima  facie  evidence  of  good  standing;2  but,  inasmuch  as  its 
effect  is  necessarily  controlled  by  the  fundamental  law  of  the  association,  it 
cannot  contain  a  valid  contract  which  is  inconsistent  with  the  provisions  of 
the  constitution.3 

Conflict  between  Certificate  and  By-laws. — But  in  case  of  a  Conflict  between  the 
terms  of  the  certificate  and  the  by-laws  only,  it  has  been  held  that  the  former 
should  sometimes  prevail  on  the  ground  of  estoppel.4 

c.  Effect  of  Contract — (i)  Power  of  the  Association. — Since  the  rules 
governing  the  association  are  contained  in  the  constitution  and  by-laws,  and 
they  in  turn  constitute  elements  of  the  contract  of  membership,  it  follows 
that  the  company  cannot  enter  into  a  valid  contract  of  membership  which 
by  its  terms  is  in  conflict  with  those  rules.5 

Waiver — Agents. — Hence  these  provisions  cannot  be  waived  by  officers  or 


1.  Agency — Secretary  and  General  Manager. — 

A  clause  in  a  certificate  denying  to  agents  the 
power  to  make,  alter,  or  discharge  contracts, 
waive  forfeitures,  or  extend  credits,  does  not 
apply  to  the  secretary  and  general  manager  of 
the  company.  Bankers',  etc.,  Mut.  Ben.  Assoc. 
v.  Stapp,  77  Tex.  517,  19  Am.  St.  Rep.  772. 

Certificate  to  be  Bead  in  Connection  with  In- 
dorsements—  Parol  Evidence. — If  a  certificate 
can  be  made  definite  by  reading  it  in  connec- 
tion with  indorsements,  or  by  the  aid  of  parol 
testimony  within  the  rules  of  evidence,  it 
should  not  be  declared  invalid  because  inartis- 
tically  framed,  and  in  parts  unintelligible 
when  separated  from  the  context  and  from 
attendant  circumstances.  St.  Clair  County 
Benevolent  Soc.  v.  Fietsam,  97  111.  474. 

2.  Certificate  Prima  Facie  Evidence  of  Good 
Standing. — The  introduction  of  the  certificate 
in  an  action  thereon  by  the  beneficiary  of  the 
certificate  is  prima  facie  evidence  of  the  good 
standing  of  the  decedent,  although  the  an- 
swer alleges  that  at  the  time  of  his  death 
the  decedent  was  suspended  for  nonpayment 
of  assessments,  and  denies  an  allegation  in 
the  complaint  that  he  had  performed  all 
the  conditions  of  the  certificate.  Kumle  v. 
Grand  Lodge,  etc.,  no  Cal.  204;  High  Court, 
etc.,  v.  Zak,  136  til.  185,  29  Am.  St.  Rep.  318; 
Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  no; 
Mills  v.  Rebstock,  29  Minn.  380;  Mulroy  v. 
Knights  of  Honor,  28  Mo.  App.  463;  Stewart 
v.  Supreme  Council,  etc.,  36  Mo.  App.  319; 
Elmer  v.  Mutual  Ben.  L.  Assoc.  (Supreme 
Ct.),  19  N.  Y.  Supp.  289. 

3.  Terms  Inconsistent  with  the  Organic  Law. 
— Where  the  purpose  of  the  association,  as 
evidenced  by  its  certificate  filed  with  the 
secretary  of  state,  was  "  to  give  financial  aid 
and  benefit  to  the  widows,  orphans,  and  heirs 
or  devisees  of  deceased  members,"  a  certifi- 
cate of  membership  containing  a  clause  agree- 
ing to  pay  to  the  member,  on  his  arriving  at  a 
certain  age,  a  sum  equal  to  one  dollar  for  every 
member  in  his  division,  was  so  far  ultra  vires, 
but  it  was  not  rendered  wholly  invalid,  so  as 
to  preclude  the  widow  from  claiming  under 
it  after  the  member's  death.  Rockhold  v.  Can- 
ton Masonic  Mut.  Benevolent  Soc,  129  111. 
440.    See  Golden  Ruler'.  People,  118  111.  492. 

4.  Conflict  between  Certificate  and  By-laws. 
— A  new  benefit  certificate  issued  to  change 


the  beneficiary,  upon  application  made  in  ac- 
cordance with  the  bv-laws  of  the  union,  and 
signed  by  the  supreme  president  and  sec- 
retary of  the  union,  and  sealed  with  the  seal 
of  the  supreme  union,  is  not  invalid  because 
not  signed  and  sealed  by  the  officers  of  the 
subordinate  union.  Fisk  v.  Equitable  Aid 
Union  (Pa.  1887),  11  Atl.  Rep.  84. 

It  has  been  held  that  a  provision  in  a  cer- 
tificate of  membership  in  a  mutual  life  asso- 
ciation, evidently  conteir  plating  a  mortuary 
assessment  to  meet  each  death  loss,  would 
prevail  over  a  clause  of  the  by-laws  of  the  as- 
sociation tending  to  limit  the  number  and 
amount  of  assessments  to  be  levied,  inconsist- 
ent therewith,  though  the  application  stipu- 
lates that  the  by-laws  should  be  part  of  the 
contract.  Fitzgerald  v.  Equitable  Reserve 
FundL.  Assoc.  (City  Ct.),  3  N.  Y.  Supp.  214; 
Davidson  v.  Old  People's  Mut.  Ben.  Soc, 
39  Minn.  303,  25  Am.  &  Eng.  Corp.  Cas. 
601. 

Where  the  act  incorporating  a  mutual  in- 
surance company  provided  that  all  persons 
who  should  insure  with  the  corporation 
"should  thereby  become  members  thereof 
during  the  period  they  should  remain  so  in- 
sured and  no  longer,"  it  was  held  that  under 
<  this  provision  membership  continued  during 
the  entire  term  of  the  policy,  though  the 
property  insured  was  destroyed  before  that 
term  expired,  and  that  during  the  life  of  the 
policy  the  insured  was  liable  to  assessment 
on  his  premium  note  notwithstanding  the 
destruction.  Bangs  -'.  Scidmore,  24  Barb. 
(N.  Y.)  29,  affirmed  21  N.  Y.  136. 

6.  A  constitutional  provision  limiting  mem- 
bers to  the  employ  of  the  Burden  Iron  Com- 
pany was  held  conclusive  against  one  not  such 
an  employee,  and  the  association,  by  admit- 
ting him  to  membership,  was  not  therefore 
estopped  to  deny  the  contract,  because  such 
act  was  ultra  vires.  Fitzgerald  v.  Burden 
Benevolent  Assoc.,  69  Hun  (N.  Y.)  532. 

But  where  the  association  has  power  under 
its  charter  to  issue  a  certain  form  of  policy, 
the  terms  of  which  are  in  conflict  with  a  by- 
law, it  must  be  deemed  to  have  waived  the 
provisions  of  the  by-law  in  favor  of  the  as- 
sured. Davidson  v.  Old  People's  Mut.  Ben. 
Soc,  39  Minn.  303.  See  also  supra,  this  title, 
Constitution. 
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agents,  unless  they  are  invested  with  such  authority,1  or  unless  such  pro- 
visions are  merely  in  the  nature  of  instructions  to  officers  or  agents.2 

(2)  Subsequent  Acts — Retroactive  By-laws. — The  company  can  do  no  act 
which  will  violate  the  terms  of  the  contract  so  consummated.3  Thus  the 
contract  cannot  be  impaired  by  a  by-law  exempting  the  association  from 
liability  in  cases  of  suicide,4  or  limiting  the  assured  to  the  proceeds  of  a 
particular  assessment.5 

(3)  Internal  Regulations. — -Mere  internal  regulations,  however,  not  chang- 
ing the  contract  in  substance,  may  properly  be  adopted.6 


1.  Rules  for  Benefit  of  Company — Waiver. — It 

has  been  held  in  general  terms  that  the  pro- 
visions of  the  by-laws  of  private  corporations, 
when  made  for  their  benefit,  may  be  waived 
by  them;  and  this  principle  has  been  applied 
to  mutual  corporations  where  the  provision 
waived  was  a  mere  matter  of  detail,  the  mem- 
ber not  in  fault,  and  the  contract  one  which 
ought  in  good  conscience  to  stand.  Prince  of 
Wales  L.,  etc.,  Assur.  Co.  v.  Harding,  El.  Bl. 
&  El.  183,96  E.C.L.  183;  Bloomington  Mut. 
Ben.  Assoc.  v.  Blue,  120  111.  121,60  Am.  Rep. 
558  ;  Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361. 

Illustrations. — -It  was  so  held  where  the  by- 
laws prescribed  formalities  with  which  bene- 
ficiaries maybe  designated  orchanged.  Splawn 
v.  Chew,  60  Tex.  532;  Manning  v.  Ancient 
Order,  etc.,  86  Ky.  136,  9.A11.  St.  Rep.  270. 

So  also  where  the  by-laws  prohibited  a 
mutual  fire  policy  from  exceeding  a  certain 
proportion  of  the  estimated  value  of  the  prop- 
erty insured.  Cumberland  Valley  Mut.  Pro- 
tection Co.  v.  Schell,  29  Pa.  St.  31 ;  Fuller  v. 
Boston  Mut.  F.  Ins.  Co.,  4  Met.  (Mass.)  206. 

Also  where  the  by-laws  prescribed  a  certain 
mode  of  paying  assessments.  Protection  L. 
Ins.  Co.  v.  Foote,  79  111.  361. 

Also  in  the  case  of  a  provision  that  the 
interest  of  the  insured  in  the  policy  was  not 
assignable  without  the  insurer's  consent  in 
writing.    Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29. 

Also  in  the  case  of  a  by-law  restricting 
membership  to  members  under  a  certain  age. 
Morrison  v.  Wisconsin  Odd  Fellows  Mut.  L. 
Ins.  Co.,  59  Wis.  162;  Olery  v.  Brown,  51 
How.  Pr.  (N.  Y.  Supreme  Ct.)  92. 

In  case  directors  or  other  officers  have  been 
invested  through  the  constitution  or  by-laws 
with  power  to  waive  provisions  of  by-laws  fa- 
vorable to  the  association,  the  by-laws  are  as 
much  a  part  of  the  contract  of  membership 
and  as  binding  as  any  other.  Whether  or  not 
the  officers  have  been  invested  with  such 
authority  is  a  question  of  fact  for  the  jury. 
Sheldon  v.  Connecticut  Mut.  L.  Ins.  Co.,  25 
Conn.  221,  65  Am.  Dec.  565. 

Conspiracy. — Where  a  by-law  contains  a  pro- 
vision restricting  membership  to  persons  un- 
der fifty  years  of  age  it  cannot  be  waived,  and 
the  company  cannot  be  bound  by  the  acts  of  an 
a°"ent  who  conspired  to  misrepresent  the  in- 
sured to  be  within  the  eligible  age.  Hanf  v. 
Northwestern  Masonic  Aid  Assoc.,  76  Wis.  450. 

2.  Rules  to  Officers  and  Agents,  In  the  Nature 
of  Instructions,  directing  the  discharge  of  their 
duties,  have  been  held  to  be  not  included 
in  the  contract  of  membership,  so  that  a 
member  must  in  all  cases  deal  with  such 
officers  or  agents  at  his  peril,  charged  with 


knowledge  of  the  duties  so  prescribed.  So 
a  by-law  prohibiting  an  insurance  that  ex- 
ceeds two-thirds  of  the  estimated  value  of  the 
property  insured  was  held  but  a  direction  to 
the  discretion  of  the  officers,  and  not  intended 
as  a  condition  of  the  contract.  Cumberland 
Valley  Mut.  Protection  Co.  v.  Schell,  29  Pa. 
St.  31. 

Where  an  agent  was  employed  to  receive 
money  as  annual  premiums  or  renewals  of 
policies,  but  had  no  authority  to  grant  permits 
to  reside  in  the  south  during  the  late  war,  but 
did  in  fact  grant  such  a  permit,  leading  the 
insured  to  believe  that  he  had  such  authority, 
the  insured  having  no  actual  knowledge  of  the 
facts,  it  was  held  that  the  policy  was  not  for- 
feited by  acting  on  the  permit,  notwithstand- 
ing the  express  letter  of  the  policy  was  there- 
by violated.  Walsh  v.  ./Etna  L.  Ins.  Co.,  30 
Iowa  133,  6  Am.  Rep.  664.  See  also  Miller  v. 
Hillsborough  Mut.  F.  Assur.  Assoc.,  44  N.  J. 
Eq.  224,  reversing-  42  N.  J.  Eq.  459. 

Where,  however,  upon  the  face  of  the  cer- 
tificate it  was  stated  that  "  agents  have  no 
authority  to  make,  alter,  or  discharge  this 
contract,  or  to  waive  forfeitures,"  it  was  held 
that  the  member  was  bound  to  take  notice  of 
the  provision,  having  received  and  retained 
the  certificate  without  objection,  and  could 
not  rely  upon  any  misrepresentation  of  the 
agent  in  conflict  therewith.  May  v.  New 
York  Safety  Reserve  Fund  Soc,  14  Daly 
(N.  Y.)  389. 

3.  The  liability  of  the  association,  when  con- 
tained in  the  by-laws,  may  by  amendment  of 
the  by-laws  be  changed  or  altogether  avoided 
where  such  a  right  is  reserved  to  the  associa- 
tion, in  which  case  it  is  clear,  the  reservation 
being  a  part  of  the  contract  as  well  as  the  by- 
laws creating  the  liability,  that  no  obligation 
would  be  imposed.  See  supra,  this  title,  By- 
laws— Alteration  and  Amendment . 

4.  Northwestern  Benevolent,  etc.,  Assoc.  v. 
Wanner,  24  111.  App.  357;  Supreme  Lodge, 
etc.,  v.  La  Malta,  95  Tenn.  157. 

5.  In  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc.,  64 
Miss.  499,  it  was  held  that  a  contract  could 
not  be  varied  by  the  directors  by  means  of  a 
by-law,  so  as  to  put  an  assured  in  a  particular 
class,  which  called  for  an  assessment  only  on 
the  policy  holders  of  that  class,  unless  the  as- 
sured knew  of  and  assented  to  such  by-law. 

6.  Internal  Regulations. — Northwestern  Be- 
nevolent,etc., Assoc.  v. Wanner,  24  111.  App.  361. 

A  by-law  merely  regulating  the  mode  of 
business,  and  adding  no  new  condition  to  is- 
sued policies,  is  valid  and  binding  on  the  mem- 
bers. Georgia  Masonic  Mut.  L.  Ins.  Co.  v. 
Gibson,  52  Ga.  640. 
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(4)  Existing  Provisions. — Existing  provisions  are  always  binding  as  a  part 
of  the  contract  unless  it  can  be  shown  that  they  were  void  at  their  inception  ; 1 
but  such  as  are  merely  irregular  and  capable  of  being  ratified  cannot  be  suc- 
cessfully attacked  on  that  ground  by  a  person  after  he  becomes  a  member.2 

By-laws  Considered  as  Part  of  Contract — Illustrations. — Therefore,  existing  valid  pro- 
visions regulating  the  payment  of  benefits  ;3  for  the  manner  of  levying 
assessments  and  of  compelling  the  members  to  pay  the  same  under  pain  of 
forfeiture;4  avoiding  a  mutual  fire  policy  because  of  increase  of  risk 
by    transfer   or   incumbrance,5    alteration,6    misdescription,7    or  previous 


1.  Void  By-laws  are  those  which  are  illegal, 
in  derogation  of  some  charter  right,  or  re- 
quire the  performance  of  acts  which  the  law 
forbids.  Bauer  v.  Samson  Lodge,  etc.,  102 
Ind.  267 ;  Canton  Masonic  Mut.  Benevolent 
Soc.  v.  Rockhold,  26  111.  App.  141  ;  Coleman 
v.  Supreme  Lodge,  etc.,  18  Mo.  App.  194. 
See  supra,  this  title,  By-laws. 

2.  Irregular  By-laws. — By  becoming  a  mem- 
ber a  person  assents  to  the  by-laws  under 
which  he  acquires  membership,  and  is  there- 
fore estopped  to  deny  their  regularity.  Pfister 
v.  Gerwig,  122  Ind.  571. 

But  where,  in  an  action  on  a  fire  policy  by  a 
member  of  a  mutual  company,  the  defense  was 
made  that  he  had  failed  to  comply  with  an 
amendment  to  the  articles  of  incorporation, 
it  was  held  that  he  was  not  estopped,  by  reason 
of  his  membership,  from  pleading  that  the 
amendment  was  never  legally  adopted  and  no 
part  of  the  contract,  it  not  being  claimed  that 
it  was  known  to  him,  and  that  he  contracted 
with  reference  to  it.  Day  v.  Mill-Owners' 
Mut.  F.  Ins.  Co.,  75  Iowa  702. 

3.  Payment  of  Benefits. — Where  the  associa- 
tion was  empowered  to  provide  "  lawful  re- 
quirements" as  conditions  precedent  to  the 
payment  of  benefits,  a  by-law  prescribing  how 
a  beneficiary  should  be  designated,  and  pro- 
hibiting a  change  of  beneficiaries  except  in 
the  manner  therein  prescribed,  was  held  rea- 
sonable and  binding.  Coleman  v.  Supreme 
Lodge,  etc.,  18  Mo.  App.  189.  In  this  case 
the  court,  by  Rombauer,  J.,  said  :  "A  by-law 
may  be  void  as  to  strangers  or  members  who 
do  not  assent  to  it,  and  yet  good  as  a  contract  ' 
between  members  of  the  corporation  who  do 
assent  to  it.  The  member  in  this  instance,  by 
taking  his  benefit  certificate,  issued  under  the 
constitution  and  by-laws  of  the  corporation, 
and  containing  upon  its  face  a  direction  to 
whom  such  benefit  was  to  be  paid,  must  be 
held  to  have  assented  to  all  these  regulations, 
and  they  became  as  much  part  of  his  contract 
as  if  fully  set  out  in  the  certificate  itself." 

Where  it  was  provided  in  a  by-law  that 
sick  benefits  should  be  payable  in  case  a  sick 
member  should  send  to  the  society,  "  every 
week  during  his  sickness,"  a  ticket  signed  by 
a  qualified  surgeon,  and  a  sick  member  sent 
one  certificate,  signed  by  a  surgeon,  but  who 
was  not  described  therein  as  such,  it  was  held 
that  the  certificate  was  sufficient,  but  that  the 
member  could  recover  only  one  week's  bene- 
fits. Dolan  v.  Court  Good  Samaritan,  etc., 
128  Mass.  437. 

A  member  is  bound  by  a  by-law  which  vests 
in  a  committee  authoi'ffy  to  determine  wheth- 
er a  member  claiming  to  be  sick  is  entitled 


to  the  benefit  provided  for  in  the  by-law,  and 
the  decision  of  such  committee  upon  the  ap- 
plication of  a  member  for  aid  is  final.  1  Van 
Poucke  v.  Netherland  St.  Vincent  De  Paul 
Soc,  63  Mich.  378. 

4.  Levying  Assessments. — Where  the  board 
of  directors  were  authorized  to,  "  at  their  op- 
tion, annul  the  policy  of  insurance,"  when  the 
payment  of  an  assessment  became  delinquent, 
a  resolution  by  them  declaring  that  certain 
policy  holders  who  were  delinquent  should 
lose  all  benefits,  and  should  be  excluded  and 
debarred  in  case  the  delinquency  should  con- 
tinue beyond  a  date  mentioned,  was  held 
within  the  scope  of  the  rules  of  the  company, 
with  which  every  member  was  charged  with 
notice.  Coles  v.  State  Mut.  Ins.  Co.,  18 
Iowa  425.  See  Madeira  v.  Merchants'  Exch. 
Mut.  Benevolent  Soc,  16  Fed.  Rep.  749;  Jo- 
liffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  111, 
20  Am.  Rep.  35. 

5.  A  Transfer  of  the  Property  Insured  by  a 
mutual  fire  insurance  company  would  involve 
a  transfer  of  membership,  which  cannot  be 
effected  except  by  the  consent  of  the  associa- 
tion. Simeral  v.  Dubuque  Mut.  F.  Ins.  Co., 
18  Iowa  319;  Hyatt  v.  Wait,  37  Barb.  (N. 
Y.)  29. 

A  Mortgage  of  Property  in  violation  of  a  by- 
law against  the  transfer  or  incumbrance  of 
property,  unless  ratified  by  the  board  of  di- 
rectors, avoids  the  policy.  Pfister  v.  Gerwig, 
122  Ind.  567;  Fuller  v.  Madison  Mut.  Ins. 
Co.,  36  Wis.  1599;  Turnbull  v.  Woolfe,  9  Jur. 
N.  S.  57.  7  L-  T.  483. 

6.  Alterations  in  Property  Insured. — Where 
the  by-laws  containing  the  classes  and  rates  of 
risks  mentioned  "  tanneries  without  steam  " 
in  a  certain  class,  and  a  policy  was  issued 
upon  such  a  tannery,  to  which  steam  power 
was  afterwards  attached  without  complying 
with  the  regulations  iii  the  certificate  as  to 
alterations,  upon  a  loss  by  burning  it  was 
held  that  evidence  that  the  risk  was  not  in- 
creased, and  that  the  fire  did  not  arise  from 
the  steam  plant,  was  not  admissible,  and  the 
assured  could  not  recover.  Diehl  v.  Adams 
County  Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am. 
Dec.  302. 

7.  A  Material  Misdescription  of  property 
sought  to  be  insured  in  a  mutual  company 
avoids  the  policy  where  there  is  a  by-law  pro- 
viding that  the  application  shall  be  held  to  be 
a  warranty  on  the  part  of  the  insured  and  a 
part  of  the  contract.  It  was  so  held  where 
an  applicant  stated  that  the  property  belonged 
to  him,  and  was  encumbered  to  the  amount 
of  six  thousand  dollars,  but  where  he  had 
really  encumbered  the  property  to  the  amount 
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insurance1  of  the  property;  for  the  suspension  and  expulsion  of  members;2 
for  trying  controversies;3  and  for  the  investment  of  associate  funds,4  are 
considered  as  a  portion  of  the  contract  of  membership,  and  binding  upon 
the  member  as  such. 

4.  Forfeiture  of  Membership — a.  General  Principles. — It  is  an  elementary 
principle  that  forfeitures  are  not  favored  in  the  law,  and  in  order  to  work  a 
forfeiture  of  the  rights  of  membership  in  a  mutual  association  it  must  clearly 
appear  that  such  was  the  meaning  of  the  contract ;  5  and  the  facts  upon  which 
a  forfeiture  is  claimed  must  be  proved  by  the  most  satisfactory  evidence.6 

b.  Difference  between  Forfeiture  and  Expulsion. — The  difference 
between  forfeiture  and  expulsion  consists  in  this:  that  whereas  in  the  latter 
the  general  power  of  jurisdiction  over  members  is  exercised  according 
to  the  contract  of  members,  in  the  former  the  contract  is  ipso  facto  avoided  by 
the  nonperformance  of  a  condition  therein  prescribed.7  Hence  it  should  be 
clear  that  a  condition  that  the  obligation  of  the  association  to  pay  benefits 
or  insurance  depends  upon  the  compliance  by  the  member  with  all  the  laws 
of  the  association,  is  not  a  condition  the  failure  of  which  works  an  absolute 
forfeiture,  but  one  which  calls  for  an  affirmative  exercise  of  jurisdiction  by 
the  association  to  produce  that  effect.8 


of  thirteen  thousand  dollars,  and  conveyed 
all  his  remaining  interest  to  his  brother. 
Treadway  v.  Hamilton  Mut.  Ins.  Co.,  29 
Conn.  68. 

1.  Previous  Insurance. — Though  a  by-law  of 
an  insurance  company  may  provide  that  any 
of  its  policies  upon  property  previously  in- 
sured shall  be  void,  unless  such  previous  in- 
surance be  indorsed  on  the  policy  at  the  time 
of  its  being  issued,  still  such  by-law  is  inop- 
erative if  in  the  policy  itself  such  previous 
insurance  be  recognized  and  approved.  •  Phil- 
brook  v.  New  England  Mut.  F.  Ins.  Co.,  37  Me. 
137;  New  Hampshire  Mut.  F.  Ins.  Co.  v. 
Rand,  24  N.  H.  428;  Great  Falls  Mut.  F.  Ins. 
v.  Harvey,  45  N.  H.  292  ;  Shaughnessy  v.  Rens- 
selaer Ins.  Co.,  21  Barb.  (N.  Y.)  605. 

2.  See  supra,  this  title,  Government — Sus- 
pension and  Expulsion. 

3.  By-laws  Providing  for  Procedure  in  Enforc- 
ing Claims  become  a  part  of  the  contract  of 
membership,  and  are  valid,  but  parties  can- 
not bind  themselves  in  advance  conclusively 
by  the  decision  of  any  person  or  corporation. 
See  supra,  this  title,  Government — Jurisdic- 
tion of  Association. 

4.  investment  of  Funds. — Where  a  by-law 
of  the  Red  Jacket  Tribe  of  Red  Men  provided 
for  the  investment  of  the  money  of  the  tribe 
"  in  stocks,  bonds,  mortgages,  or  other  securi- 
ties, approved  by  two-thirds  of  the  members 
thereof  present  as  a  regular  council,"  a  mem- 
ber was  held  to  have  notice  that  the  trustees 
of  the  association  were  not  authorized  to  in- 
vest in  lands,  so  as  to  render  void  a  sale  of 
lands  by  such  member  to  the  trustees.  Red 
Jacket  Tribe  No.  28,  etc.,  v.  Gibson,  70  Cal. 
128. 

5.  Forfeitures  Not  Favored — Intention  must  Be 
Clear — United  States.  —  Wiggin  v.  Knights 
of  Pythias,  31  Fed.  Rep.  122. 

Alabama. — Medical,  etc.,  Soc.  v.  Weath- 
erly,  75  Ala.  248. 

California. — Northey  v.  Bankers'  L.  Assoc., 
no  Cal.  547. 


Illinois. — Protection  L.  Ins.  Co.  v.  Foote, 
79  HI-  361. 

Kansas. — Elliot  v.  Grand  Lodge,  etc.,  2 
Kan.  App.  430,  citing2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  179. 

Michigan. — Miner  v.  Michigan  Mut.  Ben. 
Assoc.,  63  Mich.  338. 

Minnesota. — Manson  v.  Grand  Lodge,  etc., 
30  Minn.  509. 

Pennsylvania. — Franklin  Beneficial  Assoc. 
v.  Com.,  10  Pa.  St.  357. 

Wisconsin .  —  Schunck  v.  Gegenseitiger 
Wittwen  und  Waisen  Fond,  44  Wis.  369;  Bal- 
lou  v.  Gile,  50  Wis.  614. 

6.  Facts  must  be  Satisfactorily  Proved,  and  no 
forfeiture  can  be  established  except  for  a 
violation  of  the  precise  conditions  laid  down. 
Elliot  v.  Grand  Lodge,  etc.,  2  Kan.  App.  430; 
Bates  v.  Detroit  Mut.  Ben.  Assoc.,  51  Mich. 
587;  Gellatly  v.  Minnesota  Odd  Fellows  Mut. 
Ben.  Soc,  27  Minn.  215;  Mills  v.  Rebstock, 
29  Minn.  380;  Jackson  v.  Northwestern  Mut. 
Relief  Assoc.,  78  Wis.  468. 

7.  Forfeiture  —  Expulsion — No  Difference  in 
Result. — There  is  no  difference  in  the  results 
which  follow  a  lawful  expulsion  or  a  forfeit- 
ure, the  severance  of  the  contractual  relation 
and  a  termination  of  the  obligations  there- 
under being  the  same  in  both  cases.  The 
distinguishing  feature  is  that  in  producing 
these  results  an  affirmative  act  on  the  part  of 
the  association  is  absolute!}'  necessary  in  the 
case  of  expulsion  or  suspension  (see  supra, 
this  title,  Government — Jurisdiction  of  Asso- 
ciation) ;  while  in  the  case  of  a  forfeiture  the 
same  result  is  produced  by  the  act  of  the 
member,  or  in  most  cases  by  his  failure  to  act, 
in  violation  of  an  express  condition  of  the 
contract.  See  Borgraefe  v.  Knights  of  Hon- 
or, 22  Mo.  App.  127;  Osterman  -'.  District 
Grand  Lodge  No.  4,  etc.  (Cal.  1896),  43  Pac. 
Rep.  412. 

8.  Necessity  for  Affirmative  Action. — Scheu  v. 
Grand  Lodge,  etc.,  17  Fed.  Rep.  214;  Millard 
v.  Supreme  Council,  etc.,  81  Cal.  340:  Supple 
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Therefore  a  declaration  of  forfeiture  is  necessary  to  effect  a  forfeiture  in 
cases  where  the  association  is  merely  authorized  to  declare  the  contract 
forfeited,  or  to  annul  the  policy  of  insurance,  in  a  certain  event.1 

C.  CAUSES  OF  FORFEITURE — Causes  to  be  Clearly  Set  Forth  in  Contract. — The 
causes  which  will  work  a  forfeiture  of  the  rights  of  membership  must  be 
clearly  stated  in  the  contract  of  membership  ;  they  cannot  be  supplied  by  any 
action  of  the  association  without  the  agreement  of  the  member,2  nor  can  a 
forfeiture  be  declared  on  account  of  any  cause  not  so  stated  in  the  contract, 
or  to  which  the  member  has  not  agreed.3 


v.  State  Ins.  Co.,  58  Iowa  29;  Olmstead  v. 
Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200; 
Borgraefe  v.  Knights  of  Honor,  22  Mo.  App. 
142;  People  v.  Theatrical  Mechanical  Assoc. 
(Supreme  Ct.),  8  N.  Y.  Supp.  675;  Columbia 
Ins.  Co.  v.  Buckley,  83  Pa.  St.  293,  24  Am. 
Rep.  172;  Knights  of  Honor  v.  Wickser,  72 
Tex.  257. 

In  Grand  Lodge,  etc.,  v.  Brand,  29  Neb. 
644,  it  was  held  that  the  fact  that  a  member 
of  a  mutual  benefit  association  was  addicted 
to  the  use  of  intoxicating  liquors,  contrary  to 
the  rules  of  the  order,  could  not  be  set  up  after 
his  death  in  defense  to  an  action  on  the  cer- 
tificate issued  to  him,  and  conditioned  to  be 
void  unless  he  complied  with  all  the  rules  of 
the  order,  where  no  objection  was  made  and 
no  forfeiture  declared  on  this  account  during 
his  lifetime,  though  the  members  of  the  asso- 
ciation knew  or  might  easily  have  ascertained 
his  habits  ;  also  that  the  fact  that  a  motion  was 
made  to  suspend  a  member  of  a  mutual  benefit 
association,  when  the  presiding  officer  re- 
fused to  put  the  motion  to  a  vote  on  the 
ground  that  it  was  contrary  to  the  rules,  did 
not  constitute  such  a  suspension  as  would  de- 
feat the  right  of  recovery  of  the  beneficiary  in 
his  certificate  after  his  death. 

1.  Declaration  of  Forfeiture. — Where  a  sus- 
pension for  nonpayment  of  dues  is  provided  for 
in  the  laws  of  the  association,  and  it  is  also 
provided  that  such  suspension  shall  work  a 
forfeiture  of  benefits,  the  fact  of  delinquency 
alone  does  not  ipso  facto  work  a  forfeiture;  a 
suspension  by  formal  proceedings  is  necessary. 
Rood  v.  Railway  Pass.,  etc.,  Conductors' 
Mut.  Ben.  Assoc.,  31  Fed.  Rep.  62;  Madeira 
v.  Merchants'  Exch.  Mut.  Benevolent  Soc, 
16  Fed.  Rep.  749,  5  McCrary  (U.  S.)  258; 
Kumle  v.  Grand  Lodge,  etc.,  no  Cal.  204; 
Illinois  Masons'  Benevolent  Soc.  v.  Baldwin, 
86  111.  479;  Greeley  v.  State  Ins.  Co.,  50  Iowa 
86;  American  Mut.  Aid  Soc.  v.  Helburn,  85 
Ky.  1,  7  Am.  St.  Rep.  571  ;  Yoe  v.  Benjamin 
C.  Howard  Masonic  Mut.  Benevolent  Assoc., 
63  Md.  86;  Chamberlain  7>.  Lincoln,  129  Mass. 
70;  Olmstead  v.  Farmers'  Mut.  F.  Ins.  Co., 
50  Mich.  200;  American  Ins.  Co.  v.  Klink,  65 
Mo.  78;  McDonald  v.  Ross-Lewin,  29  Hun 
(N.  Y.)  87. 

The  Act  of  the  Secretary  in  marking  a  mem- 
ber's account  as  "  suspended  "  was  held  not 
sufficient  affirmative  action  by  the  association 
to  work  a  forfeiture.  Scheu  v.  Grand  Lodge, 
etc.,  17  Fed.  Rep.  214. 

Where  the  delinquent  was  the  secretary  of 
the  association,  and  failed  to  report  his  own  de- 
linquency as  required,  it  was  held  that  affirm- 
ative action  was  still  necessary.  Osterman 


v.  District  Grand  Lodge  No.  4,  etc.  (Cal. 
1896),  43  Pac.  Rep.  412. 

Striking  Name  from  Roll  is  not  necessary  to 
constitute  a  forfeiture,  although  the  secretary 
is  expressly  directed  in  the  by-laws  so  to  do, 
where  it  is  also  provided  that  a  member  shall 
cease  to  be  such  upon  failure  to  pay  air  assess- 
ment. Rood  v.  Railway  Pass.,  etc.,  Conduct- 
ors' Mut.  Ben.  Assoc.,  31  Fed.  Rep.  62. 

Contra. — In  Hogins  v.  Supreme  Council, 
etc.,  76  Cal.  109,  9  Am.  St.  Rep.  173,  it  was 
held  that  a  by-law  making  a  breach  of  require- 
ments as  to  temperance  punishable  by  suspen- 
sion or  expulsion  would  produce  a  forfeiture 
of  membership  and  benefits  without  any 
affirmative  action  by  the  association. 

2.  Causes  must  be  Clearly  Stated  in  Contract  of 
Membership. — Morris  v.  Farmers'  Mut.  F.  Ins. 
Co.  (Minn.  1896),  65  N.  W.  Rep.  655. 

A  vote  by  a  company,  that  if  the  assessments 
upon  its  premium  notes  should  not  be  punc- 
tually paid  the  insurances  previously  made 
should  be  suspended,  is  of  no  validity,  unless 
assented  to  by  the  assured.  New  England 
Mut.  F.  Ins.  Co.  v.  Butler,  34  Me.  451 ;  Ham- 
ilton Mut.  Ins.  Co.  v.  Hobart,  2  Gray  (Mass.) 
543 ;  Great  Falls  Mut.  F.  Ins.  Co.  v.  Harvey, 
45  N.  H.  292;  Rosenberger  v.  Washington 
Mut.  F.  Ins.  Co.,  87  Pa.  St.  207;  Bradford 
v.  Union,  etc.,  Ins.  Co.  (C.  C.  Pa.),  10  Ins.  L. 
J.  551;  Van  Slyke  v.  Trempealeau  County 
Farmers'  Mut.  F.  Ins.  Co.,  48  Wis.  683. 

Suicide.  —  An  attempt  to  make  suicide  a 
cause  of  forfeiture,  by  enacting  a  by-law  to 
that  effect,  is  futile,  so  far  as  affecting  past 
contracts  is  concerned.  Northwestern  Benev- 
olent, etc.,  Assoc.  v.  Wanner,  24  111.  App. 
357;  Supreme  Lodge,  etc.,  v.  La  Malta,  95 
Tenn.  157. 

Assent  of  Member — Saloon  Keeper. — A  mem- 
ber of  a  Masonic  lodge  who  was  a  saloon 
keeper  was  held  to  be  bound  by  a  by-law  pro- 
viding for  a  forfeiture  in  case  of  members 
engaging  in  the  saloon  business,  to  which 
by-law  he  assented.  Ellerbe  v.  Faust,  119 
Mo.  653. 

3.  Supreme  Lodge,  etc.,  v.  Zuhlke,  129  111. 
298. 

In  Pulford  v.  Fire  Department,  31  Mich. 
465,  the  court  said  :  "  There  can  be  no  power 
to  impose  forfeitures,  unless  granted  by  clear 
legislative  enactment.  No  such  power  is 
consistent  with  common  law  or  ancient  right, 
and  it  cannot  be  obtained  from  anything  but 
the  sovereignty.  The  only  implied  means  for 
the  enforcement  of  corporate  charges  and 
penalties  is  by  action.  Summary  means  and 
methods  unknown  to  the  common  law  must 
be  authorized  by  express  authority.    And  it 
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That  Provisions  Burdensome,  Immaterial. — But  when  made  a  part  of  the  contract, 
and  clearly  and  unequivocally  expressed,  such  provisions  for  forfeiture  are  zs 
binding  as  any  other,  and  if  lawful  cannot  be  avoided  on  the  ground  that 
they  are  harsh  or  burdensome.1 

illustrations. — Such  are  provisions  of  forfeiture  for  nonpayment  of  dues  or 
assessments,2  for  committing  suicide,3  for  violating  a  temperance  pledge,4 
and  in  cases  of  expulsion  for  cause.5 

d.  WAIVER  OF  FORFEITURE— (i)  Express  Waiver. — Forfeiture  of  mem- 
bership may  be  expressly  waived,  or,  in  other  words,  the  contract  which  has 
been  dissolved  may  be  revived,  and  the  member  restored  to  all  the  rights  of 
membership,  under  laws  of  the  association  having  special  reference  thereto  ;6 


would  not  be  reasonable  to  enforce  a  pecun- 
iary obligation  or  penalty  by  means  dispro- 
portionate to  its  importance.  The  law  of  the 
land  is  made  the  test  for  analogies  in  cases 
where  it  affords  analogies." 

1.  Effect  upon  Certificate. — A  provision  that 
upon  failure  to  pay  an  assessment  within 
thirty  days  from  notice  the  certificate  shall 
be  void,  in  the  absence  of  any  qualifying  ex- 
pressions, cannot  be  construed  to  render  the 
policy  only  voidable  at  the  option  of  the  as- 
sociation. Bosworth  v.  Western  Mut.  Aid 
Soc,  75  Iowa  582. 

In  Yoe  v.  Benjamin  C.  Howard  Masonic 
Mut.  Benevolent  Assoc.,  63  Md.  93,  in  which 
it  was  held  that  sickness  was  no  excuse  to  pre- 
vent a  forfeiture  for  nonpayment  of  assess- 
ments, the  court,  by  Alvey,  C.  J.,  said  :  "  The 
case  has  the  appearance  of  hardship,  but  that 
is  a  matter  beyond  our  control ;  it  may  appeal 
to  the  benevolence  of  the  association  of  which 
the  deceased  was  so  long  a  member." 

To  the  same  effect  see  Madeira  v.  Merchants' 
Exch.  Mut.  Benevolent  Soc,  16  Fed.  Rep.  749, 
where  the  court,  by  Treat,  J.,  said:  "Strin- 
gent as  are  the  rules  in  ordinary  life  policies, 
they  should  be  more  rigidly  applied  in  mutual 
associations.  If,  under  the  latter,  parties  do 
not  meet  their  obligations,  whereby  losses 
may  be  paid,  why  should  not  forfeiture  of 
their  interests  be  upheld?" 

2.  Nonpayment  of  Assessments. — For  the  na- 
ture and  extent  of  the  liability  to  pay  dues 
or  assessments,  see  infra,  this  title,  Assess- 
ments. 

A  policy  of  insurance  issued  by  a  mutual 
association  is  not  forfeited  by  nonpayment  of 
assessments,  unless  it  is  so  expressly  provided 
in  the  contract  of  membership.  Sanford  v. 
California  Farmers'  Mut.  F.  Ins.  Assoc.,  63 
Cal.  547. 

On  Premium  Notes. — A  policy  of  insurance 
stipulated  that  if  the  premium  note  was  not 
paid  within  sixty  days  after  maturity,  and  suit 
for  its  collection  should  be  commenced,  this 
would  operate  as  an  absolute  cancellation  of 
the  policy,  which  would  not  be  waived  by  the 
collection  of  the  premium.  It  was  held  that 
it  was  competent  for  the  parties  to  stipulate 
for  a  termination  of  the  company's  liability 
upon  a  default  in  payment  of  the  premium, 
and  that  accordingly  it  was  not  liable  for  a 
loss  suffered  by  a  policy  holder  after  collec- 
tion of  the  premium  note  by  action  at  law. 
Shultz  v.  Hawkeye  Ins.  Co.,  42  Iowa  239. 
See  also  infra,  this  title,  Assessments — On 

1 


Premium  Notes.  Also  cases  cited  in  note 
immediately  preceding. 

3.  Suicide  is  no  ground  of  forfeiture,  nor  is 
the  right  of  the  recovery  of  a  death  benefit 
affected,  where  the  laws  of  the  association  or 
certificate  of  membership  contain  no  provi- 
sion against  suicide.  Mills  v.  Rebstock,  29 
Minn.  380. 

4.  Violation  of  Temperance  Pledge. — Where 
the  by-laws  provided  that  "  any  member  vio- 
lating his  pledge  shall  be  by  the  very  act 
suspended,"  and  that  "the  suspension  shall 
work  deprivation  of  all  rights  and  claims  of 
membership  pending  trial,"  and  the  applica- 
tion for  membership  contained  a  stipulation 
that  suspension  or  expulsion  should  forfeit  the 
right  to  benefits,  it  was  held  that  a  violation 
of  the  pledge  by  a  member,  although  not 
known  to  the  society  until  after  his  death,  of 
itself,  and  without  trial  on  charges  therefor, 
worked  a  forfeiture  of  the  right  of  the  bene- 
ficiaries under  his  certificate  of  membership 
to  a  payment  agreed  to  be  made  on  his  death, 
provided  he  was  at  the  time  a  member  in 
good  standing.  Smith  v.  Knights  of  Father 
Mathew,  36  Mo.  App.  184. 

To  the  same  effect  see  Supreme  Council, 
etc.,  v.  Curd,  m  111.  284;  Hogins  v.  Supreme 
Council,  etc.,  76  Cal.  109,  9  Am.  St.  Rep.  173. 

5.  See  supra,  this  title,  Government — Sus- 
pension a?id  Expulsioti. 

An  Unlawful  Expulsion  cannot  work  a  forfeit- 
ure where  dues  are  kept  up  to  the  time  of  such 
expulsion  and  subsequently  tendered  and  re- 
fused. Simmons  v.  Syracuse,  etc.,  Benevo- 
lent Soc.  (Supreme  Ct.),  32  N.  Y.  St.  Rep. 
428,  10  N.  Y.  Supp.  293. 

6.  Provision  for  Restoration  —  Payment.  — 
Where  a  by-law  provided  for  suspension  in 
case  of  nonpayment  of  assessments,  but  that 
payment  within  three  months  would  operate 
as  a  restoration,  and  another  by-law  provided 
for  action  of  the  association  where  members 
delinquent  for  more  than  three  months  should 
desire  to  pay  and  obtain  a  restoration  of  their 
rights,  it  was  held  that  the  rights  of  a  member 
delinquent  for  less  than  three  months,  who  paid 
an  assessment  upon  his  deathbed,  were  thereby 
restored  without  action  by  the  association. 
Manson  v.  Grand  Lodge,  etc.,  30  Minn.  509. 

The  Receipt  of  Payment  in  such  case  after  the 
death  of  a  member  does  not  alter  the  right 
to  reinstatement  where  the  money  was  sent 
within  the  proper  time.  Jackson  v.  North- 
western Mut.  Relief  Assoc.,  78  Wis.  4.63. 

Excuse. — Where  the  by-laws  provided  for 
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or  by  acts  of  the  association  showing  an  intention  to  effect  a  waiver;  which 
intention  is  a  question  of  fact  for  the  jury.1 

(2)  Estoppel. — The  association  may  be  estopped  to  claim  a  forfeiture  by 
reason  of  acts  calculated  to  lead  a  member  to  believe  that  a  waiver  of  the 
forfeiture  was  intended,  and  inducing  him  to  act  upon  that  belief.2 


restoration  after  forfeiture  for  nonpayment 
of  assessments,  upon  the  presentation  of  suffi- 
cient excuse,  it  was  held  that  a  member  who 
presented  such  excuse  could  not  be  rejected 
on  the  ground  of  precarious  health.  Van 
Houten  v.  Pine,  38  N.  J.  Eq.  72. 

For  "Valid  Reasons." — Where  the  certificate 
of  membership  provided  that  a  member  could 
be  reinstated  after  forfeiture,  for  "  valid  rea- 
sons," and  the  failure  to  pay  was  because  of 
a  stroke  of  apoplexy,  from  which  death  re- 
sulted in  a  few  days  without  the  return  of 
consciousness,  it  should  have  been  left  to  the 
jury  to  say  whether  or  not  a  valid  reason  for 
nonpayment  existed.  (Dykman,  J.,  dissent- 
ing.) Dennis  v.  Massachusetts  Ben.  Assoc., 
47  Hun  (N.  Y.)  338. 

Reversal  of  Illegal  Suspension. — In  Connelly 
v.  Masonic  Mut.  Ben.  Assoc.,  58  Conn.  552, 
18  Am.  St.  Rep.  296,  the  power  of  a  local 
lodge  of  Masons  to  suspend  a  jnember  for 
nonpayment  of  dues  was  given  by  the  consti- 
tution of  the  district  lodge,  which  provided 
that  certain  notice  should  be  given  the  de- 
linquent member,  and  authorized  the  district 
deputy  grand  master  to  determine  when  a 
member  alleged  to  have  been  illegally  sus- 
pended should  be  restored.  It  was  held  that 
the  decision  of  such  deputy,  affirmed  by  the 
grand  master,  that  the  notice  given  was  not 
proper,  and  that  the  member  should  be  re- 
stored, followed  by  a  vote  of  the  local  lodge 
restoring  his  name  as  of  the  date  of  the 
alleged  suspension,  when  made  in  good  faith, 
bound  the  association,  membership  in  which 
was  contingent  on  continued  membership  in 
a  local  lodge. 

Restoration  of  Subordinate  Lodge. — It  is  some- 
times provided  in  the  rules  and  regulations 
governing  the  relative  rights  and  duties  of 
grand  and  subordinate  lodges,  that  the  latter 
shall  become  suspended  from  the  enjoyment 
of  benefits  for  neglect  to  pay  dues  and  assess- 
ments. In  case  of  suspension  under  such  pro- 
visions, the  members  of  the  subordinate  lodge 
become  reinstated  without  act  or  proceeding 
on  their  part  upon  the  restoration  of  their 
lodge  to  its  former  right  and  charter.  If 
during  such  suspension  a  member  dies,  the 
right  of  the  beneficiary  to  recover  the  insur- 
ance money  is  not  lost,  but  restored  with  the 
restoration  of  the  lodge.  Supreme  Lodge, 
etc.,  v .  Abbott,  82  Ind.  r. 

And  such  a  power  reserved  to  the  directors 
in  the  by-laws  is  equally  binding  and  enforce- 
able. Coles  v.  State  Mut.  Ins.  Co.,  18  Iowa 
425- 

Waiver  of  Requirements  for  Restoration. — Re- 
quirements of  the  laws  as  to  restoration  to 
membership  may  be  waived  ;  as,  for  instance, 
that  an  application  shall  be  made  in  cases  of 
suspension  for  nonpayment  of  dues.  Gaige 
v.  Grand  Lodge,  etc.,  48  Hun  (N.  Y.)  137. 
So  a  formal  order  of  reinstatement  may  be 


waived.  Millard  v.  Supreme  Council,  etc., 
81  Cal.  340. 

In  Hoffman  v.  Supreme  Council,  etc.,  35 
Fed.  Rep.  252,  the  defendant  having,  through 
its  duly  appointed  officers,  after  the  deceased 
had  been  suspended  for  delinquency  in  his  as- 
sessments, continued  to  make  calls  on  him  for 
subsequent  dues,  and  to  receive  the  amounts 
called  for,  and  the  local  council  having,  on 
full  hearing  of  the  deceased's  application  for  re- 
instatement, though  not  acting  in  all  respects 
in  conformity  with  the  rules  of  the  institution, 
granted  such  application,  the  defendant  was 
held  estopped  to  deny  that  the  deceased  was 
a  member  in  good  standing. 

Knowledge  of  Untruthful  Answers. — A  condi- 
tion of  forfeiture  in  a  policy,  if  the  answers  in 
an  application  to  be  reinstated  are  untruthful, 
will  be  waived  by  reinstating  a  member  with 
full  knowledge  of  such  untruthfulness.  Hoff- 
man v.  Supreme  Council,  etc.,  35  Fed.  Rep. 
252. 

1.  Intention  to  Waive,  a  Question  of  Fact. — 

Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman, 
119  111.  329,  59  Am.  Rep.  799;  Sweetser  v. 
Odd  Fellows'  Mut.  Aid  Assoc.,  117  Ind.  97; 
Bosworth  v.  Western  Mut.  Aid  Soc,  75  Iowa 
582;  Kenyon  v.  Knights  Templar,  etc.,  Mut. 
Aid  Assoc.,  122  N.  Y.  247;  Rosenberger  v. 
Washington  Mut.  F.  Ins.  Co.,  87  Pa.  St.  207; 
United  Brethren  Mut.  Aid  Soc.  v.  Schwartz 
(Pa.  1888),  13  Atl.  Rep.  769;  Jackson  v.  North- 
western Mut.  Relief  Assoc.,  78  Wis.  463. 

2.  To  Constitute  a  Waiver  the  insured  must 
be  induced  by  the  company  to  do  or  omit  to 
do  some  act  which  he  would  not  otherwise 
have  done  or  omitted.  Illinois  Masons'  Be- 
nevolent Soc.  v.  Baldwin,  86  111.  479;  Mobile 
L.  Ins.  Co.  v.  Pruett,  74  Ala.  487  ;  Gunther  v. 
New  Orleans  Cotton  Exch.  Mut.  Aid  Assoc., 
40  La.  Ann.  776,  8  Am.  St.  Rep.  554.  See 
also  Equitable  Ins.  Co.  v.  McCrea,  8  Lea 
(Tenn.)  541;  Steele  v.  St.  Louis  Mut.  L.  Ins. 
Co.,  3  Mo.  App.  207 ;  Washoe  Tool  Mfg.  Co. 
v.  Hibernia  F.  Ins.  Co.,  66  N.  Y.  613,  7  Hun 
(N.  Y.)  74;  Fowler  v.  Metropolitan  L.  Ins. 
Co.,  41  Hun  (N.  Y.)  357;  Appleton  v.  Phenix 
Mut.  L.  Ins.  Co.,  59  N.  H.  541,  47  Am.  Rep. 
220;  Protection  L.  Ins.  Co.  v.  Foote,  79  111. 
361;  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426; 
Southern  L.  Ins.  Co.  v.  McCain,  96  U.  S. 
84;  National  L.  Ins.  Co.  v.  Tullidge,  39  Ohio 
St.  240. 

Acts  by  Agents — Secretary. — The  statement 
of  the  secretary  of  a  mutual  benefit  associa- 
tion to  the  insured,  that  he  need  not  pay  his 
dues  until  certain  charges  then  pending 
against  him,  which  if  true  made  the  policy 
forfeitable,  were  disposed  of,  was  not  ultra 
vires,  but  binding  on  the  company.  Jones  v. 
National  Mut.  Ben.  Assoc.  (Ky.  1887),  2  S.  W. 
Rep.  447. 

Treasurer. — But  in  Diehl  v.  Adams  County 
Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec. 
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(3)  Acceptance  of  Arrearages. — As  forfeitures  most  frequently  result  from 
the  nonpayment  of  dues  and  assessments,  the  acceptance  of  arrearages  is  the 
most  usual  way  in  which  a  waiver  of  forfeiture  is  effected  by  estoppel.1 


302,  alter  a  policy  had  been  forfeited  by  altera- 
tions in  violation  of  the  by-laws,  the  company 
passed  a  resolution  directing  an  assessment 
on  all  policies  "in  force  at  that  date;"  the 
treasurer  assessed  the  forfeited  policy,  and 
the  assured  paid  the  assessment.  It  was  held 
not  a  waiver  of  the  forfeiture. 

Director. — A  member  received  a  notice  of 
assessment  payable  in  ten  days,  and,  being 
sick,  offered  the  money  to  the  director  of  the 
association,  who  was  making  a  friendly  call. 
The  director  would  not  take  it,  saying  he 
would  pay  it,  but  did  not  offer  to  pay  until 
after  the  ten  days  had  expired,  when  the 
treasurer  refused  to  accept.  It  was  held  that 
a  bill,  by  the  member's  wife  after  his  death, 
to  compel  the  officers  of  the  association  to 
levy  an  assessment  to  pay  a  death  benefit,  was 
not  open  to  demurrer  for  want  of  equity. 
Van  Houten  v.  Pine,  36  N.  J.  Eq.  133. 

Manager — Waiver  a  Question  of  Fact. — In 
Sweetser  v.  Odd  Fellows'  Mut.  Aid  Assoc., 
117  Ind.  97,  the  assured  made  several  pay- 
ments about  a  month  after  the  assessments 
were  due,  and  paid  the  last  assessment  about 
two  months  after  due  at  the  home  office  of 
the  association,  when  he  was  informed  by  the 
general  manager  that  he  was  delinquent  in 
still  another  assessment,  and  that  an  assess- 
ment would  fall  due  on  the  following  day,  but 
no  forfeiture  was  suggested.  It  appeared 
that  notices  of  assessments  stated  that  the 
agents  were  not  authorized  to  extend  the  time 
of  payment  of  assessments,  and  that  any  de- 
lay beyond  the  stipulated  time  would  be  at 
the  risk  of  the  member.  The  assured  died 
about  twenty  days  after  his  last  payment, 
leaving  two  assessments  unpaid,  and  the 
policy  remaining  uncanceled.  It  was  held 
that  it  was  for  the  jury  to  say  whether  there 
had  not  been  a  waiver  of  any  forfeiture. 

Where  a  member,  relying  on  the  promise 
of  the  manager  to  draw  on  him  for  assess- 
ments, and  being  misled  by  the  fact  that 
such  drafts  had  been  twice  made  on  him,  is 
suspended  for  nonpayment  of  an  assessment 
for  which  no  draft  was  made,  and  cannot  be 
reinstated  because  his  health  has  become  im- 
paired, the  association  is  estopped  to  insist 
on  a  forfeiture.  McCorkle  v.  Texas  Benevo- 
lent Assoc.,  71  Tex.  149. 

Acts  of  Subordinate  Lodge. — The  authority  of 
subordinate  lodges  to  waive  the  requirements 
of  the  laws  of  the  order  of  which  they  are 
constituent  parts,  in  regard  to  assessments, 
has  been  questioned.  Borgraefe  v.  Knights 
of  Honor,  22  Mo.  App.  127,  26  Mo.  App.  218; 
Swett  v .  Citizens'  Mut.  Relief  Soc,  78  Me. 
541 ;  Miller  v.  Hillsborough  Mut.  F.  Assur. 
Assoc.,  42  N.  J.  Eq.  459. 

But  in  Gaige  v.  Grand  Lodge,  etc.,  48  Hun 
(N.  Y.)  137,"  it  was  held  that,  although  the 
regulations  of  the  grand  lodge  require  an  ap- 
plication in  order  to  be  restored  to  the  privi- 
leges of  membership  in  cases  of  suspension 
for  nonpayment  of  dues,  a  subordinate  lodge 


may  waive  such  requirement.  See  also 
Schunck  v.  Gegenseitiger  Wittwen  und  Wai- 
sen  Fond,  44  Wis.  369;  Manning  v.  Ancient 
Order,  etc.,  86  Ky.  136,  9  Am.  St.  Rep.  270; 
Erdmann  v.  Mutual  Ins.  Co.,  etc.,  44  Wis.  376 ; 
Splawn  v.  Chew,  60  Tex.  532. 

1.  Acceptance  of  Arrearages  creates  an  es- 
toppel, thereby  preventing  a  forfeiture  of  the 
rights  and  benefits  of  membership. 

United  States. — Hoffman  -'.  Supreme  Coun- 
cil, etc.,  35  Fed.  Rep.  252;  Scheu  v.  Grand 
Lodge,  etc.,  17  Fed.  Rep.  214. 

California . — McDonald  v.  Supreme  Coun- 
cil, etc.,  78  Cal.  49;  Millard  v.  Supreme 
Council,  etc.,  81  Cal.  340. 

Colorado.- — Pomeroy  v.  Rocky  Mountain 
Ins.,  etc.,  Inst.,  9  Colo.  295,  59  Am.  Rep.  144. 

Georgia. — Georgia  Masonic  Mut.  L.  Ins. 
Co.  v.  Gibson,  52  Ga.  640. 

Indiana. — Kline  v.  National  Ben.  Assoc., 
in  Ind.  462,  60  Am.  Rep.  703. 

lozva. — Viele  v.  Germania  Ins.  Co.,  26  Iowa 
55,  96  Am.- Dec.  83;  Mershon  v.  National 
Ins.  Co.,  34  Iowa  87;  Tobin  v.  Western  Mut. 
Aid  Soc,  72  Iowa  261. 

Kentucky. — National  Mut.  Ben.  Assoc.  v. 
Jones,  84  Ky.  no. 

Massachusetts.  —  Rice  v.  New  England 
Mut.  Aid  Soc,  146  Mass.  248. 

Nebraska. — Phcenix  Ins.  Co.  v.  Lansing,  15 
Neb.  494. 

New  Jersey. — Martin  -•.  Jersey  City  Ins. 
Co.,  44  N.  J.  L.  273;  Van  Houten  v.  Pine,  36 
N.  J.  Eq.  133. 

New  York. — Lasher  v.  Northwestern  Nat. 
Ins.  Co.,  55  How.  Pr.  (N.  Y.  Supreme  Ct.) 
318;  Gaige  v.  Grand  Lodge,  etc.,  48  Hun  (N. 
Y.)  137- 

Texas.  —  Knights  of  Honor  v.  Wickser 
(Tex.  1888),  12  S.  W.  Rep.  175. 

Wisconsin. — Erdmann  v.  Mutual  Ins.  Co., 
etc.,  44  Wis.  376;  Stylow  t'.  Wisconsin  Odd 
Fellows  Mut.  L.  Ins.  Co.,  69  Wis.  224,  2  Am. 
St.  Rep.  738. 

No  Estoppel  unless  Money  is  Retained. — Where 
the  secretary  sent  certain  overdue  assessments 
for  collection  to  a  local  agent,  stating  a  time 
of  extension,  which  was  allowed  to  pass,  and 
ten  days  thereafter  the  local  agent  collected 
the  amount  for  the  delinquent  by  contributions 
as  an  act  of  kindness,  and  forwarded  the  monei' 
to  the  association,  which  was  refused  and  re- 
turned and  given  back  to  the  contributors,  it 
was  held  that  there  was  no  waiver.  Illinois 
Masons'  Benevolent  Soc.  v.  Baldwin,  86  111. 
479- 

In  a  case  where  the  facts  were  very  similar 
the  money  was  retained  by  the  association, 
and  it  was  held  that  the  forfeiture  was  waived. 
Erdmann-'.  Mutual  Ins.  Co.,  etc.,  44  Wis.  376. 
See  also  Scheu  v.  Grand  Lodge,  etc.,  17  Fed. 
Rep.  214. 

Acceptance  by  Mistake  of  an  overdue  assess- 
ment is  no  waiver  of  forfeiture.  Elliott  v. 
Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  St. 
22,  5  Am.  Rep.  323. 
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Unwarranted  Acceptance. — But  such  acceptance  will  not  operate  as  a  waiver 
against  the  express  provision  of  a  by-law  of  which  every  member  is  presumed 
to  have  knowledge.1 

Giving  Credit. — Similarly  the  giving  of  credit  for  arrearages  by  ministerial 
officers  will  not  create  an  estoppel.2 

Acceptance  after  Death. — Nor  will  such  acceptance  after  the  death  of  the  delin- 
quent bind  the  association.3 

Customary  Acceptance  of  overdue  assessments  without  condition  is  evidence  of 
the  authority  of  the  officers  to  so  receive  and  of  an  intention  to  waive  the 
forfeiture  in  case  of  an  acceptance;4  but  where  an  acceptance  is  refused, 
evidence  of  such  custom,  together  with  the  tender  of  an  overdue  assessment, 
is  not  sufficient  to  create  an  estoppel  or  prevent  a  forfeiture.5  ' 


Knowledge  of  Breach  of  Condition  which  works 
the  forfeiture  is  also  necessary  in  order  that 
an  acceptance  of  arrearages  may  create  an  es- 
toppel. Robertson  v.  Metropolitan  L.  Ins. 
Co.,  88  N.  Y.  541 ;  Gilbert  v.  North  American 
F.  Ins.  Co.,  23  Wend.  (N.  Y.)  43,  35  Am.  Dec. 
543;  Lewis  v.  Phoenix  Mut.  L.  Ins.  Co.,  44 
Conn.  73;  Diball  v.  ^Etna  L.  Ins.  Co.,  32  La. 
Ann.  179;  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Where  Part  of  an  Assessment  was  Paid  and 
Retained  by  the  association  for  nearly  two 
months  without  objection  or  demand  for  the 
balance,  and  another  assessment  was  levied 
which  was  paid  together  with  such  balance, 
the  association  was  held  to  be  estopped  to 
claim  a  forfeiture  because  such  balance  was 
not  sent  within  the  specified  time.  Great 
Western  Mut.  Aid  Assoc.  v.  Colmar  (Colo. 
App.  1895),  43  Pac.  Rep.  159. 

Estoppel  to  Insist  upon  Mode  of  Reinstatement. 
— Although  the  charter  provides  a  special 
mode  in  which  a  delinquent  member  may  be 
reinstated,  the  association  will  be  estopped  to 
insist  thereon  and  upon  a  forfeiture,  after  its 
secretary,  whose  duty  it  is  to  receive  assess- 
ments, has  received  from  such  member  the 
amount  of  the  assessment  and  receipted  there- 
for; and  it  appearing  that  it  has  been  the 
custom  of  the  association  through  its  secretary 
and  treasurer  to  receive  overdue  assessments 
without  question  or  condition.  National  Mut. 
Ben.  Assoc.  v.  Jones,  84  Ky.  110. 

Books  Showing  Suspension — Retention  of  Ar- 
rearages.— The  fact  that  the  books  of  an  asso- 
ciation show  that  a  member  was  suspended 
for  nonpayment  will  not  prevent  an  estoppel 
where  it  appears  that  the  association  had  re- 
ceived the  amount  of  the  arrearages  which 
was  not  returned,  although  not  credited  to 
the  member.  Knights  of  Honor  v.  Wickser 
(Tex.  1888),  12  S.  W.  Rep.  175. 

1.  No  Estoppel  against  Provision  of  By-law. — 
Ellerbe  v.  Faust,  119  Mo.  653. 

A  by-law  of  the  defendant,  that  if  a  member 
is  in  arrears  when  taken  sick  he  shall  not  be 
entitled,  by  paying  up  such  arrearages,  to 
benefits  during  such  sickness,  was  held  not  to 
have  been  waived  by  the  acceptance  of  arrear- 
ages from  a  member  who  was  in  arrears  at 
the  beginning  of  the  sickness.  Nagel  v.  Glas- 
burger  (Supreme  Ct.),  10  N.  Y.  Supp.  503, 
32  N.  Y.  St.  Rep.  277. 

2.  Giving  Credit  Not  Estoppel  —  Subordinate 
Lodge. — Where  dues  are  payable  to  the  su- 


preme lodge  of  an  order,  the  fact  that  the 
officers  of  a  subordinate  lodge  to  which  a  de- 
linquent belonged  continued  to  treat  him  as  a 
member  and  his  unpaid  dues  as  payable  to  it, 
for  which  credit  was  extended  to  him,  will 
not  prevent  a  forfeiture  for  nonpayment. 
Borgraefe  v.  Knights  of  Honor,  22  Mo.  App. 
127. 

3.  Acceptance  after  Death  of  a  member,  by 
the  collector  of  an  association,  of  assessments 
the  nonpayment  of  which  had  worked  a  for- 
feiture of  membership  prior  to  the  death, 
and  a  receipt  therefor  by  such  collector  to 
the  beneficiary,  does  not  estop  the  association 
to  claim  the  forfeiture,  because  such  action 
by  the  collector  was  wholly  unauthorized. 
Brown  v.  Grand  Council,  etc.,  81  Iowa  400. 
So  also  where  the  acceptance  was  without 
knowledge  of  the  death  of  the  insured.  Mo- 
bile L.  Ins.  Co.  v.  Pruett,  74  Ala.  487. 

4.  Customary  Acceptance  is  evidence  show- 
ing an  intention  to  waive  which  will  estop 
the  association  to  insist  on  a  forfeiture  or 
claim  that  the  officer  or  agent  receiving  had 
no  authority  so  to  do,  in  case  of  a  payment 
and  acceptance  in  accordance  with  such  cus- 
tom. Sweetser  v.  Odd  Fellows'  Mut.  Aid 
Assoc.,  117  Ind.  97;  Bosworth  v.  Western 
Mut.  Aid  Soc,  75  Iowa  582. 

5.  Illinois  Masons'  Benevolent  Soc.  v.  Bald- 
win, 86  111.  479;  Marston  v.  Massachusetts  L. 
Ins.  Co.,  59  N.  H.  92;  Mutual  L.  Ins.  Co.  v. 
Girard  L.  Ins.,  etc.,  Co.,  100  Pa.  St.  172. 

The  fact  that  the  association  has  in  many 
instances,  upon  proof  of  continued  good  health, 
reinstated  a  member  who  was  habitually  late 
in  paying  his  assessments,  does  not  preclude 
the  association  from  subsequently  insisting 
on  a  forfeiture  for  nonpayment  where  the 
member  dies  while  in  default.  Crossman 
Massachusetts  Ben.  Assoc.,  143  Mass.  435. 

But  see  Stylow  v.  Wisconsin  Odd  Fel- 
lows' Mut.  L.  Ins.  Co.,  69  Wis.  224,  2  Am. 
St.  Rep.  738,  where  it  was  held  that  by  ac- 
cepting sixty-three  assessments  when  overdue, 
and  by  giving  notice  of  an  assessment  to  the 
member  when  delinquent  for  one  assessment, 
the  association  was  estopped  to  insist  on  a 
forfeiture  upon  the  death  of  the  member  in 
arrears. 

Customary  Notice  of  Annual  Dues  by  an  asso- 
ciation, where  such  notice  was  not  required, 
cannot  be  relied  on  by  a  member  as  a  waiver 
of  a  forfeiture  for  nonpayment  on  the  day 
fixed  without  notice ;  and  the  further  fact  that 
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Acceptance  on  Condition.  —  Overdue  assessments  may  be  accepted  upon  an 
express  condition,  in  which  case  there  is  no  waiver  of  the  forfeiture  if  the 
condition  is  broken.1  But  even  in  such  case  a  waiver  may  be  established, 
irrespective  of  the  condition  or  after  condition  broken,  if  further  assessments 
or  dues  are  paid  and  accepted  without  objection  or  question.2 

Payments  on  Premium  Notes,  payable  absolutely,  and  acceptance  thereof,  where 
the  policy  has  been  forfeited,  do  not  of  course  amount  to  a  waiver  of  the 
forfeiture,  the  policy  and  premium  notes  being  separate  and  independent 
contracts.3 

Actual  Acceptance  Not  Essential. — The  actual  payment  and  acceptance  of  overdue 
assessments  is  not  always  essential  to  a  waiver.  If,  after  default,  the 
continued  existence  of  the  certificate  or  policy  is  recognized  by  notice  to 
the  member  to  pay  a  second  assessment,  a  waiver  may  be  inferred.4 

Sending  Reinstatement  Notices. — Many,  if  not  quite  all,  of  the  associations  under 
consideration  have  a  rule  requiring  notices  to  be  sent  to  members  whose 
policies  have  lapsed  on  account  of  nonpayment  of  dues  and  assessments,  that 
they  may  be  reinstated  by  producing  a  satisfactory  certificate  of  health  and 
paying  all  dues  and  assessments.  And  it  is  held  that  the  sending  of  such 
notices  to  those  who  have  been  suspended  will  not  constitute  a  waiver  by 
the  company.5 


after  such  forfeiture  the  member  was  not  no- 
tified prior  to  the  date  when  the  annual  dues 
were  payable  was  held  not  to  be  an  admission 
that  such  person  was  still  a  member,  nor  a 
waiver  of  the  forfeiture.  Mandego  v.  Cen- 
tennial Mut.  L.  Assoc.,  64  Iowa  134. 

1.  Acceptance  upon  Condition. — As,  for  in- 
stance, that  the  member  is  in  good  health. 
Unsell  v.  Hartford  L.,  etc.,  Ins.  Co.,  32  Fed. 
Rep.  443;  Lewis  v.  Phoenix  Mut.  L.  Ins.  Co., 
44  Conn.  73;  Illinois  Masons'  Benevolent  Soc. 
v.  Baldwin,  86  111.  479;  Crossman  v.  Massa- 
chusetts Ben.  Assoc.,  143  Mass.  435;  Mutual 
L.  Ins.  Co.  v.  Girard  L.  Ins.,  etc.,  Co.,  100  Pa. 
St.  172.  Or  is  not  engaged  in  a  prohibited  oc- 
cupation. Northwestern  Mut.  L.  Ins.  Co.  v. 
Amerman,  119  111.  329,  59  Am.  Rep.  799. 

2.  Rice  v.  New  England  Mut.  Aid  Soc,  146 
Mass.  248. 

3.  Assessment  on  Premium  Notes  Not  a 
Waiver. — Lyons  v.  Globe  Mut.  F.  Ins.  Co.,  28 
U.  C.  C.  P.  62;  Atlantic  Ins.  Co.  v.  Goodall, 
3^  N.  H.  328;  Neely  v.  Onondaga  County 
Mut.  Ins.  Co.,  7  Hill  (N.  Y.)  49;  Smith  v. 
Saratoga  County  Mut.  F.  Ins.  Co.,  3  Hill 
(N.  Y.)  508;  Huntley  v.  Beecher,  30  Barb. 
(N.  Y.)  580;  Hyatt  v.  Wait.  37  Barb.  (N.  Y.) 
29;  Finley  v.  Lycoming  County  Mut.  Ins. 
Co.,  30  Pa.  St.  311;  Allen  v.  Vermont  Mut. 
F.  Ins.  Co.,  12  Vt.  366. 

In  Joliffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis. 
in, '20  Am.  Rep.  35,  it  was  held  that  in  the 
absence  of  a  stipulation  making  the  whole  pre- 
mium due  on  default,  acceptance  of  the  whole 
after  default,  with  notice  of  a  loss  which  oc- 
curred during  the  default,  is  a  waiver  of  the 
condition,  and  makes  the  insurer  liable,  such 
acceptance  being  inconsistent  with  any  claim 
that  the  risk  was  suspended  when  the  loss  oc- 
curred. The  court,  by  Lyon,  J.,  said  that  "  if 
such  condition  had  further  provided  that  in 
case  of  default  the  whole  cash  premium  should 
be  considered  earned,  acceptance  of  the  whole 
amount  by  the  insurer  after  a  loss  would  not  be 
a  waiver  of  the  condition,  or  make  the  insurer 
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liable  for  such  loss,  although  such  payment 
during  the  life  of  the  policy  would  revive  the 
risk  from  the  date  of  the  payment  as  to  all  of 
the  insured  property  then  remaining." 

4.  Actual  Payment  and  Acceptance  Not  Always 
Essential. — Olmstead  v.  Farmers'  Mut.  F.  Ins. 
Co.,  50  Mich.  200;  Jackson  v.  Northwestern 
Mut.  Relief  Assoc.,  78  Wis.  463. 

Where  a  mutual  insurance  company  im- 
poses forfeiture  in  case  a  loss  occurs  while  its 
assessments  are  still  unpaid,  but  its  local 
agent  receives  past  due  assessments,  with 
knowledge  of  a  loss,  and  forwards  them  to 
the  company  without  notifying  them  of  it, 
and  they  receive  them,  and  two  or  three 
weeks  afterwards  order  the  loss  to  be  paid 
when  adjusted,  they  cannot  afterwards  refuse 
payment  on  the  ground  of  the  delay  in  paving 
the  assessments,  since  they  have  waived  that 
by  receiving  them  when  overdue  and  ordering 
payment.  Farmers'  Mut.  F.  Ins.  Co.  v. 
Bowen,  40  Mich.  147 ;  Tuttle  v.  Robinson,  33 
N.  H.  104;  Viall  v.  Genesee  Mut.  Ins.  Co.,  19 
Barb.  (N.  Y.)44o;  Sands  -•.  Hill,  42  Barb. 
(N.  Y.)  651;  Lycoming  Mut.  Ins.  Co.  v. 
Slockbower,  26  Pa.  St.  199. 

5.  Sending  Reinstatement  Notices. — Mutual 
Protection  L.  Ins.  Co.  v.  Laury,  84  Pa.  St. 
43;  Schmidt  v.  Modern  Woodmen,  etc.  (Wis. 
1893),  54  N.  W.  Rep.  264;  Stiepel  v.  German 
Am.  Mut.  L.  Assoc.,  55  Mo.  App.  224.  See 
Mandego  rr.  Centennial  Mut.  L.  Assoc.,  64 
Iowa  134. 

In  Jackson  v.  Northwestern  Mut.  Relief 
Assoc.,  78  Wis.  471,  it  is  held  that  sending 
notices  of  reinstatement,  together  with  notices 
of  assessment,  to  a  delinquent  member,  is  such 
evidence  of  the  intention  of  the  association  to 
waive  the  forfeiture  as  to  require  a  submission 
of  such  facts  to  the  jury  for  their  decision. 

Notification  of  Amount  of  Dividends. — If  the 
amount  of  the  premium  is  subject  to  reduc- 
tion, by  the  allowance  of  dividends,  and  the 
company  has  been  in  the  habit  of  notifying 
the  assured  of  the  amount  of  these  dividends. 
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VII.  Assessments — 1.  Generally. — The  mutual  cooperation  of  the  members, 
the  life  of  mutual  associations,  is  effected  by  means  of  assessments  upon  the 
members,  in  case  of  loss,  according  to  the  manner  and  form  prescribed  by 
statute,1  or  by  the  constitution  and  by-laws  of  the  association.2 

The  Mode  of  Levy  under  these  provisions  varies  much  according  to  conditions,3 


and  of  the  balance  to  be  paid  in  cash,  and  fails 
to  give  the  customary  notice,  it  is  estopped 
from  claiming  forfeiture  for  nonpayment. 
Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St. 
156,  58  Am.  Rep.  806;  Phoenix  Mut.  L.  Ins. 
Co.  v.  Doster,  106  U.  S.  30. 

1.  Statutory  Requirements — Massachusetts. — 
The  delay  of  a  mutual  fire  insurance  company, 
for  a  time  not  unreasonable,  to  make  an  as- 
sessment, does  not  invalidate  the  assessment, 
notwithstanding  the  provision  of  Rev.  Stat., 
c.  37,  §  31,  that  "  if  any  member  shall  have  a 
just  claim  on  the  corporation,  founded  on  a 
policy  issued  by  them,  exceeding  the  amount 
of  their  then  existing  funds,  exclusive  of  de- 
posit notes  given  by  the  members,  the  direct- 
ors shall  forthwith  "  lay  an  assessment.  Mar- 
blehead  Mut.  F.  Ins.  Co.  v.  Underwood,  3 
Gray  (Mass.)  210. 

Levy  by  Supreme  Lodge  In  Another  State. — A 
grand  lodge  of  the  A.  O.  U.  W.,  incorporated 
under  Mich.  Comp.  Laws,  c.  94,  cannot  compel 
its  members  to  pay  assessments  made  under  the 
orders  of  a  supreme  lodge  incorporated  under 
the  laws  of  Kentucky,  and  not  subject  to 
Michigan  courts.  Nor  can  it  suspend  mem- 
bers from  their  privileges  as  such  for  refusing 
to  pay  such  an  assessment.  Lamphere  v. 
Grand  Lodge,  etc.,  47  Mich.  429. 

2.  Constitution  and  By-laws  to  be  Followed. — 
The  directors,  in  assessing  for  losses  upon 
members,  must  not  overlook  the  plain  provi- 
sions of  the  charter  in  a  search  for  some  rule 
of  action  more  purely  equitable.  Slater  Mut. 
F.  Ins.  Co.  v.  Barstow,  8  R.  I.  343. 

An  Assessment  Made  in  Accordance  with  a 
Custom,  of  which  a  member  is  not  shown  to 
have  had  knowledge,  but  not  in  accordance 
with  the  provisions  of  the  constitution,  is  of 
no  effect.  It  was  so  held  where  it  was  pro- 
vided that  a  named  officer  of  the  defendant 
"shall  notify  each  subordinate  lodge  of  the 
death  of  each  member,  *  *  *  and  the  subordi- 
nate lodges  are  required  to  make  an  assessment 
upon  each  member  of  one  dollar  each  for  each 
valid  certificate  at  the  date  of  death  of  the  mem- 
ber upon  which  such  assessment  is  made,"  and 
evidence  of  custom  was  offered  to  show  that 
a  notification  by  the  secretary  of  a  subordinate 
lodge  without  any  assessment  by  the  lodge 
should  be  regarded  as  a  compliance.  Under- 
wood v.  Iowa  Legion  of  Honor,  66  Iowa  134. 
See  Passenger  Conductors'  L.  Ins.  Co.  v. 
Birnbaum,  116  Pa.  St.  565. 

Where,  by  the  articles  of  association,  a  com- 
pany consisted  of  two  classes,  shareholders 
and  mutual  policy  holders,  the  former  to  be 
gradually  repaid  the  capital  advanced  with  in- 
terest, which  would  eventually  result  in  the 
extinction  of  that  class,  it  was  held  that  the 
policy  holders  could  not  be  called  upon  to 
contribute  until  the  capital  subscribed  by  the 
shareholders  had  been  exhausted.  In  re  Al- 
bion  L.  Assur.  Soc,    15   Ch.  Uiv.  79,  16 


Ch.  Div.  83.  See  also  cases  in  the  note  fol- 
lowing. 

3.  The  Scheme  Most  Generally  Adopted  in  as- 
sociations which  are  strictly  mutual,  that  is, 
where  the  amount  of  benefits  paid  is  deter- 
mined by  the  amount  of  assessments  collected, 
or  upon  the  number  of  members,  is  to  levy  an 
assessment  of  a  designated  amount  payable  by 
each  person  insured  on  the  death  of  any  oth'er 
person  insured  : 

Kentucky. — Weisert  v.  Muehl,  81  Ky.  336. 

Maryland.  —  Yoe  v.  Benjamin  C.  Howard 
Masonic  Mut.  Benevolent  Assoc.,  63  Md.  86. 

Michigan . — Bates  v.  Detroit  Mut.  Ben. 
Assoc.,  51  Mich.  587. 

Missouri. — Agnew  v.  Ancient  Order,  etc., 
17  Mo.  App.  254;  Hammerstein  v.  Parsons, 
29  Mo.  App.  509. 

New  Hampshire. — Mellows  v.  Mellows,  61 
N.  H.  137. 

Nciu  Jersey. — Van  Houten  v.  Pine,  36  N. 
J-  Eq-  133- 

Pennsylvania. — Folmer's  Appeal,  87  Pa. 
St.  133.  " 

Nearly  Allied  Schemes. — A  scheme  nearly 
allied  to  the  above  is  that  where  benefit  cer- 
tificates or  policies  of  insurance  are  issued  for 
an  amount  certain,  and  the  amount  of  assess- 
ments is  determined  by  a  body  with  discre- 
tionary powers,  according  to  the  number  and 
amount  of  losses  and  number  of  contributing 
members  : 

Colorado. — Great  Western  Mut.  Aid.  Assoc. 
v .  Colmar  (Colo.  App.  1895),  43  Pac.  Rep.  159. 

Iowa. — Garretson  v.  Equitable  Mut.  L., 
etc.,  Assoc.,  74  Iowa  419. 

Alassachusetts. — Karcher  v.  Supreme  Lodge, 
etc.,  137  Mass.  368. 

Michigan. — Cohen  v.  Supreme  Sitting,  etc. 
("Mich.  1895),  63  N.  W.  Rep.  304. 

South  Carolina. — Dial  v.  Valley  Mut.  L. 
Assoc.,  29  S.  Car.  560. 

Wisconsin. — Schunck  v.  Gegenseitiger  Witt- 
wen  und  Waisen  Fond,  44  Wis.  369. 

A  by-law  of  a  mutual  insurance  company 
provided  that  assessments  should  be  made 
according  to  the  following  classification: 
First.  Ail  members  whose  policies  were  in 
force  when  the  assessment  was  declared 
should  be  liable  to  assessment  for  all  losses 
adjusted,  unadjusted,  and  unpaid,  and  all  other 
liabilities  then  existing  against  the  company, 
subject  to  abatement  as  thereinafter  specified. 
Second.  All  members  whose  policies  had 
expired  at  the  time  of  the  assessment  should, 
nevertheless,  be  liable  to  assessment  for  all 
unpaid  losses  and  other  liabilities  which  ex- 
isted at  the  time  of  the  expiration,  pro  rata 
with  those  then  in  force,  the  amount  thus  as- 
certained and  levied  to  be  deducted  from  the 
gross  amount  of  the  liabilities  for  which  such 
assessment  was  made,  and  the  balance  of  lia- 
bilities then  remaining  to  be  assessed  on  the 
policies  then  in  force.    It  was  held  that  the 
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and  is  entirely  a  ministerial  office,  unless  discretionary  power  is  expressly 
conferred.1 

2.  Necessity  for  Levy — a.  GENERAL  Rule. — The  object  of  an  assessment 
bring  to  procure  funds  for  the  payment  of  the  liabilities  of  the  association, 
the  necessity  therefor  must  in  that  respect  exist  before  a  valid  assessment 
can  be  levied.2 

Anticipated  Losses  cannot  therefore  be  provided  for  by  assessment,  in  the 
absence  of  a  discretionary  power  to  that  effect  derived  from  the  laws  of  the 
association.3 


assessment  should  be  laid  in  the  first  instance 
on  the  policies  in  force  at  the  time  of  the  loss, 
whether  since  expired  or  not,  and  that  poli- 
cies issued  since  the  loss,  and  remaining  in 
force  at  the  time  of  the  assessment,  should  be 
assessed  only  for  the  balance  if  the  first  part 
of  the  assessment  should  be  insufficient.  Sus- 
quehanna Mut.  F.  Ins.  Co.  v.  Stauffer,  125 
Pa.  St.  416;  New  England  Mut.  F.  Ins.  Co.  v. 
Belknap,  9  Cush.  (Mass.)  140;  Shaughnessy 
v.  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.)  605. 

Under  by-laws  providing  that  directors 
shall  fix  the  amount,  they  cannot  order  that  a 
sum  "not  exceeding"  a  certain  amount  be 
called.  Monmouth  Mut.  F.  Ins.  Co.  v.  Lowell, 
59  Me.  504. 

As  to  the  Power  of  a  New  Association,  succeed- 
ing an  old  one,  to  enforce  forfeiture  for  non- 
payment of  assessments  made  by  the  latter 
prior  to  its  quitting  business,  see  Abe  Lin- 
coln Mut.  L.,  etc.,  Soc.  v.  Miller,  23  111.  App. 
341- 

1  The  Mere  Giving  of  Notice  by  the  officer  of 
an  association  that  a  loss  has  occurred,  and 
that  assessments  are  due,  is  not  sufficient 
where  an  assessment  by  the  association  or  the 
directors  thereof  is  provided  for  in  the  laws  of 
the  association.  Agnew  v.  Ancient  Order, 
etc.,  17  Mo.  App.  254;  Underwood  v.  Iowa 
Legion  of  Honor,  66  Iowa  134. 

So,  where  it  is  provided  that  certain  officers 
or  a  particular  body  shall  ascertain  and  deter- 
mine that  the  facts  exist  which  make  an  assess- 
ment necessary,  the  mere  sending  of  notices 
of  assessment  is  not  a  compliance.  Bates  v. 
Detroit  Mut.  Ben.  Assoc.,  51  Mich.  587. 

What  Amounts  to  a  Levy. — In  Van  Frank  v. 
U.  S.  Masonic  Benevolent  Assoc.,  158  111. 
560,  it  was  held  that  an  assessment  was  suffi- 
ciently levied  where  the  directors,  on  motion, 
instructed  the  secretar}'  to  make  the  levy,  un- 
der an  article  providing  for  the  assessment  of 
members  upon  a  scale  according  to  age. 

2.  Necessity  for  Assessment  must  Exist. — Dues 
for  expenses  for  running  the  association  can- 
not be  assessed  for  expenses  incurred  after  the 
association  has  stopped  business.  Burdon  v. 
Massachusetts  Safety  Fund  Assoc.,  147  Mass. 
360. 

"Just  Claims  against  the  Company" — Prior 
Dlegal  Assessments. — Sums  voluntarily  paid  to 
a  mutual  insurance  company  by  its  members, 
upon  an  assessment  which  is  subsequently  ad- 
judged to  be  illegal,  with  interest  thereon, 
may  be  treated  by  the  company  as  just  claims 
against  it,  within  the  meaning  of  Mass.  Stat. 
1863,  c.  249,  and  may  be  included  as  such  in  mak- 
ing a  new  assessment.  People's  Mut.  Equitable 
F.  Ins.  Co.,  Petitioners,  9  Allen  (Mass.)  319. 


3.  Assessments  in  Anticipation  of  Future  Losses, 

unless  authorized  by  the  laws  of  the  associa- 
tion, are  illegal  and  void,  and  of  no  effect 
upon  the  standing  or  rights  of  a  member  who 
refuses  or  neglects  to  pay.  Rosenberger  v. 
Washington  Mut.  F.  Ins.  Co.,  87  Pa.  St.  207. 

Where  the  Loss  to  be  Paid  Is  a  Certain  Fixed 
Sum,  a  reasonable  discretion  maybe  exercised 
in  fixing  the  amount  to  be  raised,  in  view  of  the 
fact  that  expense  must  be  incurred  in  collec- 
tion and  deficits  may  occur  on  account  of  the 
insolvency  of  members.  People's  Equitable 
Mut.  F.  Ins.  Co.  v.  Babbitt,  7  Allen  (Mass.) 
235 ;  Rosenberger  v.  Washington  Mut.  F. 
Ins.  Co.,  87  Pa.  St.  207;  Susquehanna  Mut. 
F.  Ins.  Co.  v.  Gackenback,  19  W.  N.  C.  (Pa.) 
287. 

Reasonable  Allowance — Good  Faith. — But  al- 
lowances for  such  purposes  must  be  reason- 
able and  made  in  good  faith.  If  these  limits 
are  purposely  or  carelessly  transcended  or 
disregarded,  the  assessment  is  illegal  and  void. 
Jones  v.  Sisson,  6  Gr?y  (Mass.)  288;  People's 
Equitable  Mut.  F.  Ins.  Co.  v.  Babbitt,  7  Allen 
(Mass.)  235;  People's  F.  Ins.  Co.  v.  Harts- 
horne,  90  Pa.  St.  465. 

The  addition,  therefore,  of  a  hundred  per 
cent,  to  the  actual  amount  of  the  loss  was 
held  to  be  clearly  unreasonable.  Traders' 
Mut.  F.  Ins.  Co.  v.  Stone,  9  Allen  (Mass.) 
483.  So  an  additional  ninety-five  per  cent.,  in 
order  "  to  meet  estimated  bad  debts,  inter- 
est, expenses,  and  costs  of  collection,"  was 
held  illegal.  York  County  Mut.  F.  Ins.  Co. 
v.  Bowden,  57  Me.  286. 

The  addition  of  ten  per  cent,  for  collection, 
a  sum  for  interest  on  money  borrowed,  and 
another  for  probable  losses  from  failure  of 
members,  was  held  valid,  the  directors  being 
authorized  to  borrow  money  to  meet  losses. 
Jones  v.  Sisson,  6  Gray  (Mass.)  288. 

Large  Excess — Ability  to  Collect. —  Where  it 
appeared  in  a  suit  to  recover  on  a  premium 
note,  that  the  assessments  were  largely  in  ex- 
cess-of  liabilities,  but  that  the  amount  which 
the  company  was  able  to  collect  was  much 
less  than  the  amount  of  liabilities,  the  assess- 
ments were  held  to  be  valid  and  the  defendant 
liable.  Buckley  v.  Columbia  Ins.  Co.,  92  Pa. 
St.  501. 

Statutory  Authority. — In  Crossman  -'.  Mas- 
sachusetts Ben.  Assoc.,  143  Mass.  435,  it  was 
held  that  under  the  Statute  of  1880,  c.  196, 
(j  3,  providing  that  any  beneficiary  association 
may  hold,  as  a  death  fund  belonging  to  the 
beneficiaries  of  anticipated  deceased  mem- 
bers, an  amount  not  exceeding  one  assess- 
ment, and  that  nothing  in  the  section  shall 
be  held  to  restrict  such  death  fund  to  less 
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Exception — Mutual  Fire  Companies. — An  exception  seems  to  have  sometimes 
been  allowed  in  the  case  of  mutual  fire  insurance  companies,  on  the  ground  of 
expediency.1  * 

b.  DISCRETIONARY  POWER — When  Final. — The  directors  may  be  invested 
with  discretionary  power  to  levy  assessments  whenever  they  shall  decide  that 
such  action  will  be  for  the  best  interests  of  the  association.  In  such  case 
their  decision  is  final  as  to  the  necessity.2 

Irregular  Action. — It  is,  however,  not  binding  if  irregular;  as,  for  instance, 
where  directors  are  not  legally  in  office,3  or  act  without  a  quorum,4  or 
where  they  undertake  to  delegate  such  power  to  an  individual  or  com- 
mittee ; 5  or  where   the  assessment    is    not    sufficiently   definite,6   or  is 


than  ten  thousand  dollars,  a  beneficiary  as- 
sociation holding  such  a  fund,  when  a  loss 
occurs,  is  not  obliged  to  pay  the  loss  out  of 
the  fund,  but  may  make  an  assessment  there- 
for; and  the  fact  that  such  fund  is  designated 
as  a  reserve  fund  is  immaterial.  The  court 
said  :  "  The  idea  of  holding  money  as  a  fund 
imports  permanency  to  some  extent.  The 
statute  does  not  provide  that  losses  by  death 
shall  be  paid  out  of  this  fund  as  they  occur. 
To  do  this  would  soon  deplete  and  destroy 
the  fund,  and  defeat  the  object  of  the  statute. 
Nor  does  the  statute,  directly  or  by  implica- 
tion, provide  that  no  assessment  shall  be  laid 
so  long  as  there  is  enough  in  the  reserve  fund 
to  meet  losses  as  they  occur.  The  officers  of 
the  association  might  use  a  part  of  the  fund  to 
pay  a  loss ;  they  are  not  compelled  to  do  so, 
and  it  was  within  their  discretion  to  lay  an 
assessment." 

1.  Exception  —  Mutual  Fire  Companies. —  In 
Kelly  v.  Troy  F.  Ins.  Co.,  3  Wis.  254,  it  was 
held  that  an  assessment  could  be  made 
upon  premium  notes  before  a  loss  by  fire  had 
occurred;  and  the  court,  by  Whiton,  C.  J., 
said  :  "  No  company  could  transact  business 
successfully  if,  after  a  loss  had  happened,  pro- 
vision must  be  made  by  an  assessment  upon 
premium  notes  to  pay  it.  So  much  delay 
would  unavoidably  arise  in  paying  losses  that 
the  company  would  be  unable  to  fulfil  its 
contracts."  See  also  the  cases  in  preceding 
note. 

2.  Discretionary  Power  is  given  in  those  cases 
where  a  contract  of  insurance  is  a  contract  to 
pay  a  fixed  sum  upon  a  given  contingency 
and  not  a  sum  to  be  controlled  by  the  amount 
received  from  assessments.  Contracts  of 
mutual  fire  insurance  companies  belong  to  the 
former  class,  as  also  those  of  all  other  com- 
panies using  the  premium  note  system.  See 
cases  following;  also  infra,  this  section,  On 
Premium  Notes. 

3.  Illegal  Directors — Notice  of  Meeting. — An 
assessment  made  by  a  board  of  directors  elected 
at  a  meeting  called  "  for  the  purpose  of  mak- 
ing alterations  in  the  by-laws,  and  for  the 
transaction  of  such  business  as  may  come  be- 
fore them,"  was  held  to  be  void;  it  appearing 
that  at  the  meeting  the  by-laws  were  altered 
by  making  four  directors  a  quorum  instead  of 
five,  seven  additional  directors  being  elected, 
by  four  of  whom  the  assessment  was  made. 
People's  Mut.  Ins.  Co.  v.  Westcott,  14  Gray 
(Mass.)  440.  See  Currie  v.  Mutual  Assur. 
Soc,  4  Hen.  &  M.  (Va.)  315,  4  Am.  Dec.  517. 


4.  Quorum  of  Directors. — A  majority  of  all 
the  directors  is  necessary  to  constitute  a 
quorum  for  the  purpose  of  levying  an  assess- 
ment, in  the  absence  of  specific  provision  to 
the  contrary.  But  where  a  by-law  provided 
that  five  out  of  thirteen  directors  should  con- 
stitute a  quorum  for  the  transaction  of  business 
intrusted  to  them,  the  presence  of  five  at  a 
regular  meeting  was  held  sufficient  to  lay  a 
valid  assessment.  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Tunkhannock  Toy  Co.,  97  Pa.  St.  424, 
39  Am.  Rep.  816. 

6.  Delegation  to  Committee. — Where  the  ma- 
jority of  the  board  of  directors,  in  whom  was 
vested  discretionary  power  to  make  assess- 
ments, voted  to  assess  "  a  sum  not  exceeding 
eighteen  thousand  dollars  to  meet  the  losses 
and  expenses  incurred  *  *  *  from  October 
14,  1867,  to  October  14,  1869,"  and  appointed 
a  majority  of  the  board  a  committee  to  make 
the  assessment,  who  made  it  a  less  sum,  the 
assessment  was  held  to  be  illegal.  Monmouth 
Mut.  F.  Ins.  Co.  v.  Lowell,  59  Me.  504. 

Delegation  to  an  Individual. — A  resolution  of 
a  board  of  directors,  who  were  invested  with 
discretionary  power,  authorizing  the  treas- 
urer to  exercise  a  discretion  in  regard  to 
making  assessments,  was  held  to  be  irregular. 
Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56  N.  H. 
341- 

,  Where  it  was  directed  that  the  chairman 
of  a  committee  should  examine  the  proofs  of 
losses  as  they  should  arrive,  and  instruct  the 
secretary,  if  the  proofs  were  found  correct,  to 
issue  notice  of  the  assessment,  such  directions 
having  been  complied  with  by  the  chairman 
-  and  approved  by  him,  and  an  assessment  made 
in  good  faith  accordingly,  it  was  held  legal 
and  not  open  to  the  objection  that  it  was  made 
by  the  chairman  and  not  by  the  directors. 
Passenger  Conductors'  L.  Ins.  Co.  v.  Birn- 
baum,  116  Pa.  St.  565. 

6.  Former  Unpaid  Assessments. — An  assess- 
ment in  which  a  former  unpaid  assessment  is 
included,  but  not  mentioned,  is  irregular. 
Campbell  7'.  Adams,  38  Barb.  (N.  Y.)  132. 

As  is  also  an  assessment  which  includes 
losses  that  have  been  paid  by  previous  assess- 
ment. Cooper  v.  Shaver,  41  Barb.  (N.  Y.) 
151. 

But  where  several  losses  have  occurred  at 
the  same  time,  or  so  nearly  together  that  the 
same  notes  are  liable  to  be  assessed  for  the 
payment  of  them  all,  only  one  assessment  is 
necessary.  In  making  the  assessment  no  dis- 
crimination is  to  be  made  between  notes  given 
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incomplete,1  or  is  invalidated  by  fraud  or  mistake.2 

3.  Notice  of  Assessment  —a.  NECESSITY  OF  NOTICE — When  Notice  Unnecessary. 
— Unless  the  time  of  the  payment  of  assessments  is  definitely  fixed  in  the 
contract  of  membership,  notice  of  each  assessment  must  be  given  to  the 
member  in  order  that  liability  to  pay  may  attach.3 

When  Notice  Necessary. — It  follows,  therefore,  that  when  the  nonpayment  of 
assessments  is  relied  upon  by  the  association,  either  as  a  defense  to  an 
action  for  benefits,4  or  as  sustaining  a  cause  of  action  for  the  recovery  of 


when  higher  rates  of  insurance  existed  and 
those  made  under  reduced  rates.  Shaugh- 
nessy  v.  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.) 
605. 

Sufficiently  Definite  Assessments. — A  resolu- 
tion by  the  directors  levying  a  certain  per- 
centage on  all  premium  notes  need  not  men- 
tion the  names  of  all  the  makers  of  such  notes, 
nor  the  amount  assessed  on  each.  Lycoming 
F.  Ins.  Co.  v.  Rought,  97  Pa.  St.  415. 

An  assessment  made  by  a  mutual  fire  insur- 
ance company  in  good  faith,  upon  correct 
principles  and  substantially  correct,  is  bind- 
ing, notwithstanding  small  errors,  upon  a 
member  who  is  not  affected  to  a  perceptible 
amount  by  the  errors.  Marblehead  Mut.  F. 
Ins.  Co.  v.  Underwood,  3  Gray  (Mass.) 
210. 

But  a  resolution  laying  an  assessment  of 

"  per  cent."  is  a  nullity.    St.  Lawrence 

Mut.  Ins.  Co.  v.  Paige,  1  Hilt.  (N.  Y.  )  430. 

Assessments  made  "to  meet  losses  which 
had  occurred,"  on  all  the  policies,  without 
reference  to  the  dates  of  the  losses,  are  irreg- 
ular and  invalid.  Planters'  Ins.  Co.  v.  Com- 
fort, 50  Miss.  662. 

1.  Unsigned  and  Uncertified  Assessment. — 
Where  under  the  charter  and  by-laws  an 
assessment  was  required  to  be  signed  by  a 
majority  of  the  board  of  directors  and  the 
secretary,  an  unsigned  and  uncertified  paper 
containing  no  heading  to  explain  the  figures 
on  it  was  held  to  be  not  a  valid  assessment, 
and  created  no  forfeiture  upon  failure  to  pay. 
Baker  v.  Citizens'  Mut.  F.  Ins.  Co.,  51  Mich. 

243-  ,  , 

Incomplete  Assessment.  —  If  some  of  the 
members  liable  to  an  assessment  are  intention- 
ally omitted,  the  assessment  is  void  as  to  the 
rest,  although  it  is  accompanied  by  a  com- 
putation of  the  liability  of  those  so  omitted, 
and  there  is  an  intention  to  assess  them 
in  the  future.  Marblehead  Mut.  F.  Ins.  Co. 
v.  Hayward,  3  Gray  (Mass.)  208;  People's 
Equitable  Mut.  F.  Ins.  Co.  v.  Arthur,  7  Gray 
(Mass. )  267. 

2.  Fraud  or  Mistake. — Assessments  largely 
in  excess  of  losses  and  unpaid  loans,  and  for 
losses  happening  prior  to  the  date  of  the 
premium  note,  are  fraudulent  and  illegal. 
People's  F.  Ins.  Co.  v.  Hartshorne,  90  Pa. 
St.  465. 

The  Burden  of  Showing  Fraud  or  Mistake  is 

upon  the  party  attacking  the  validity  of  the 
assessment.  In  an  action,  therefore,  to  re- 
cover an  assessment,  if  the  company  proves 
its  claim  without  showing  so  large  an  excess 
as  in  itself  to  satisfy  the  jury  of  fraud  or  mis- 
take, and  the  defendant  adduces  no  evidence, 
the  plaintiff  is  entitled  to  recover.  Susque- 


hanna Mut.  F.  Ins.  Co.  v.  Gackenbach,  115 
Pa.  St.  492. 

The  Presumption  is  that  an  assessment  was 
properly  made,  and  members  are  bound  by  it 
unless  they  can  show  fraud  or  gross  mistake. 
Karcher  v.  Supreme  Lodge,  etc.,  137  Mass. 
368  ;  Hummel's  Appeal,  78  Pa.  St.  320 ;  Rosen- 
berger  v.  Washington  Mut.  F.  Ins.  Co.,  87 
Pa.  St.  207;  Survick  v.  Valley  Mut.  L.  Assoc. 
(Va.  1895),  23  S.  E.  Rep.  223. 

Omitting  Members  from  Levy — Voidable. — In 
Swing  v.  Akeley  Lumber  Co.  (Minn.  1895), 
64  N.  W.  Rep.  97,  an  assessment  was  held  to 
be  voidable  at  the  option  of  a  member,  where 
other  members  liable  to  assessment  were 
knowingly  omitted  therefrom,  rendering  the 
assessment  larger  as  to  him. 

3.  Agreement  In  Contract.  —  Where  it  is 
agreed  in  the  application  for  membership 
that  one  assessment  shall  be  paid  within  thirty 
days  from  its  date,  no  notice  of  such  assess- 
ment is  necessary.  Stanley  v.  Northwestern 
L.  Assoc.,  36  Fed.  Rep.  75. 

Where  one  clause  of  a  membership  certifi- 
cate required  the  payment  of  an  annual  as- 
sessment of  three  dollars  on  or  before  the  first 
day  of  September,  and  of  special  assessments 
upon  the  deaths  of  members,  and  another 
clause  provided  that  "if  the  said  annual  or 
special  assessments  and  collection  of  costs 
are  not  received  by  the  association  within 
thirty  days  from  date  of  notice,  then  this  cer- 
tificate of  membership  shall  be  null  and  void 
and  of  no  effect,"  it  was  held  that  the  holder 
of  the  certificate  was  very  clearly  entitled  to 
notice  of  the  annual  assessment.  Covenant 
Mut.  Ben.  Assoc.  v.  Spies,  114  111. '467. 

Dues  Payable  Periodically  are  payable  with- 
out notice.  Glardon  v.  Supreme  Lodge,  etc., 
50  Mo.  App.  51. 

And  the  fact  that  the  association  has  habit- 
ually given  notice  of  annual  dues  does  not 
excuse  their  nonpayment  without  notice. 
Mandego  v.  Centennial  Mut.  L.  Assoc.,  64 
Iowa  134. 

But  where  dues  are  payable  "  on  or  before 
the  first  meeting  in  each  quarter,"  testimony 
that  the  association  holds  meetings  every 
week  is  not  enough  to  show  that  a  member  is 
not  in  good  standing  by  reason  of  not  having 
paid  his  dues;  it  must  appear  that  a  meet- 
ing has  been  held  since  the  commencement 
of  the  quarter.  Mills  v.  Redstock.  29  Minn. 
380. 

4.  United  States. — Hall  v.  Supreme  Lodge, 
etc.,  24  Fed.  Rep.  450. 

Illinois. — Protection  L.  Ins.  Co.  v.  Foote, 
79  111.  361 ;  Van  Frank  v.  U.  S.  Masonic 
Benevolent  Assoc.,  158  111.  560;  Union  Mut. 
Acc.  Assoc.    v.  Miller,   26   111.   App.  230; 
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assessments,1  the  fact  of  notice  must  be  alleged  and  proved  affirmatively. 

Question  of  Fact. — Whether  or  not  notice  has  in  fact  been  given,  is  a  question 
to  be  determined  by  the  jury.2 

b.  SUFFICIENCY  OF  NOTICE. — If  a  Prescribed  Form  of  notice  is  provided  for 
in  the  laws  of  the  association  or  the  contract  of  membership,  such  form  must 
be  followed  in  order  to  be  binding  on  the  member.3 


Weakly  v.  Northwestern  Benevolent,  etc., 
Assoc.,  19  111.  App.  327. 

Iowa. — Garretson  v.  Equitable  Mut.  L.,  etc., 
Assoc.,  74  Iowa  419. 

Kentucky. — American  Mut.  Aid  Soc.  v. 
Helburn,  85  Ky.  1,  7  Am.  St.  Rep.  571 ;  Coyle 
v.  Kentucky  Grangers'  Mut.  Ben.  Soc.  (Ky. 
1S87),  2  S.  W.  Rep.  676. 

Louisiatia. — Ziegler  v.  Mutual  Aid,  etc., 
Assoc.,  1  McGloin  (La.)  284;  Epstein  v.  Mu- 
tual Aid,  etc.,  L.  Ins.  Assoc.,  28  La.  Ann.  938 ; 
Gunther  v.  New  Orleans  Cotton  Exch.  Mut. 
Aid  Assoc.,  40  La.  Ann.  776,  8  Am.  St.  Rep. 
554- 

Maryland. —  Mutual  Endowment  Assess- 
ment Assoc.  v.  Essender,  59  Md.  463;  Yoe  v. 
Benjamin  C.  Howard  Masonic  Mut.  Benevo- 
lent Assoc.,  63  Md.  86. 

Massachusetts. — Waterworth  v.  American 
Order,  etc.,  164  Mass.  574. 

Michigan. — Castner  v.  Farmers'  Mut.  F. 
Ins.  Co.,  50  Mich.  273;  Bates  v.  Detroit  Mut. 
Ben.  Assoc.,  51  Mich.  587;  Miner  v.  Michi- 
gan Mut.  Ben.  Assoc.,  63  Mich.  338. 

Afissouri. — Agnew  v.  Ancient  Order,  etc., 
17  Mo.  App.  254;  Siebert  v.  Supreme  Coun- 
cil, etc.,  23  Mo.  App.  268. 

New  York. — Wachtel  v.  Noah  Widows, 
etc.,  Benevolent  Soc,  84  N.  Y.  28,  38  Am.  Rep. 
478  ;  People  v.  Supreme  Council,  etc.,  23  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  323;  Payn  v. 
Mutual  Relief  Soc,  17  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  53. 

Pennsylvania.  —  Pennsylvania  Training 
School  v.  Independent  Mut.  F.  Ins.  Co.,  127 
Pa.  St.  559. 

South  Carolina. — Dial  v.  Valley  Mut.  L. 
Assoc.,  29  S.  Car.  560. 

Virginia.  —  Survick  v.  Valley  Mut.  L. 
Assoc.  (Va.  1895),  23  S.  E.  Rep.  223. 

Wisconsin. — Jackson  v.  Northwestern  Mut. 
Relief  Assoc.,  78  Wis.  463. 

Suspension  of  Subordinate  Lodge  for  nonpay- 
ment of  assessments,  where  such  power  is 
vested  in  a  superior  body,  can  only  be  after 
due  notice  of  the  assessment  has  been  given 
to  the  subordinate,  where  that  is  the  only 
means  it  has  of  knowing  when  an  assessment 
is  due.  Hall  v.  Supreme  Lodge,  etc.,  24  Fed. 
Rep.  450. 

1.  Hollister  v.  Quincy  Mut.  F.  Ins.  Co., 
118  Mass.  478;  Jackson  v.  Roberts,  31  N.  Y. 
304;  Sands  v.  Shoemaker,  4  Abb.  App.  Dec. 
(N.  Y.)  149;  Bangs  v.  Mcintosh,  23  Barb. 
(N.  Y.)  591;  Thropp  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  125  Pa.  St.  427,  11  Am.  St.  Rep. 
909. 

2.  It  Is  the  Province  of  the  Jury  to  determine 
whether  notice  was  in  fact  given  in  case  of 
positive  testimony  on  the  part  of  the  member 
that  a  notice  was  not  received,  and  testimony 
of  the  secretary  of  the  association,  from  belief, 


that  a  proper  notice  was  mailed  according  to 
a  provision  of  the  by-laws,  and  an  instruction 
that  in  the  opinion  of  the  court  the  member 
had"  notice,  was  held  material  error.  Jackson 
v.  Northwestern  Mut.  Relief  Assoc.,  78  Wis. 
463- 

To  the  same  effect  are  Great  Western  Mut. 
Aid  Assoc.  v.  Colmar  (Colo.  App.  1895),  43 
Pac.  Rep.  159;  Covenant  Mut.  Ben.  Assoc.  v. 
Spies,  114  111.  467;  Supreme  Lodge,  etc.,  v. 
Johnson,  78  Ind.  no;  Garretson  :'.  Equitable 
Mut.  L.,  etc.,  Assoc.,  74  Iowa  419;  Castner  v. 
Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  273; 
Wachtel  v.  Noah  Widows,  etc,  Benevolent 
Soc,  84  N.  Y.  28,  38  Am.  Rep.  478;  Payn  v. 
Mutual  Relief  Soc,  17  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  53. 

Inference  from  Knowledge. — The  jury  may 
or  may  not  infer  notice  from  the  fact  of  knowl- 
edge. Siebert  v.  Supreme  Council,  etc.,  23 
Mo.  App.  26S,  where  the  court,  by  Lewis,  P. 
J.,  said:  "Wherever  the  special  law  of  the 
notice  prescribes  the  form  and  manner  in 
which  it  is  to  be  given,  especially  when  a 
forfeiture  may  result,  the  party  to  be  affected 
will,  as  a  general  rule,  not  be  bound  by  a  notice 
given  in  any  other  form  or  manner."  See 
Covenant  Mut.  Ben.  Assoc.  v.  Spies,  114  111. 
467.  Compare  Hollister  -'.  Quincy  Mut.  F. 
Ins.  Co.,  118  Mass.  478,  where,  knowledge 
being  shown,  notice  was  deemed  to  have  been 
waived,  and  a  verdict  was  thereupon  directed 
by  the  court. 

The  Declaration  of  a  Member  that  he  no 
longer  intended  to  pay  assessments,  when 
shpwn  in  connection  with  the  fact  that  he 
failed  to  pay  an  assessment  within  the  time 
required,  was  held  competent  evidence  to 
show  notice.  Hansen  v.  Supreme  Lodge, 
etc.,  140  111.  301 ;  Van  Frank  v.  U.  S.  Masonic 
Benevolent  Assoc.,  158  111.  560. 

3.  Notices  of  Assessment  are  set  out  in  lull  in 
the  following  cases:  Protection  L.  Ins.  Co.  v. 
Foote,  79  111.  366;  Borgraefe  v.  Knights,  etc., 
of  Honor,  22  Mo.  App.  133. 

List  of  Deaths — Amount  Due. — A  notice  fail- 
ing to  give  the  list  of  deaths  and  the  amount 
due  upon  the  assessments  from  the  member 
to  the  benefit  fund,  as  required  in  a  by-law,  is 
clearlv  insufficient.  Miner  v.  Michigan  Mut. 
Ben.  Assoc.,  63  Mich.  338. 

Notice  in  Writing. — Where  notice  of  an 
assessment  is  required  by  the  by-laws  to  be  in 
writing,  proof  of  verbal  notice  is  insufficient, 
and  parol  testimony  for  that  purpose  is  inad- 
missible. Dial  v.  Valley  Mut.  L.  Assoc.,  29 
S.  Car.  560. 

Change  of  Residence  No  Excuse. — The  failure 
to  give  notice  in  writing,  as  prescribed  in  the 
by-laws,  is  not  excused  by  the  omission  of  the 
member  to  notify  the  association  of  a  change 
of  residence.  Wachtel  v.  Noah  Widows,  etc., 
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But  Slight  Defects,  not  affecting  the  substance  of  the  matters  necessary  to  be 
contained  therein,  will  not  be  fatal  to  its  sufficiency.1 

In  Case  No  Such  Provision  Exists,  the  notice  should  contain  a  recital  of  the  facts 
upon  which  the  assessment  is  made,  and  which  call  for  the  cooperation  of  the 
member  under  the  contract  of  membership.2 

The  Manner  of  Giving  Notice  is  generally  provided  for  in  the  laws  of  the  associ- 
ation, and  must  be  strictly  complied  with  to  be  legal  and  binding;  as,  for  in- 
stance, that  it  shall  be  sent  by  mail  to  each  member, 3  or  be  given  by  publication4 


Benevolent  Soc,  84  N.  Y.  28,  38  Am.  Rep. 
178. 

Conversely,  a  member  cannot  take  advan- 
tage of  a  want  of  notice  after  preventing  such 
notice  by  change  of  residence.  Lothrop  v. 
Greenfield  Stock,  etc.,  F.  Ins.  Co.,  2  Allen 
(Mass.)  82.  Or  by  an  absence  from  the 
country.    Greeley  v.  State  Ins.  Co.,  50  Iowa  86. 

Assignment  of  Policy. — Notice  to  the  insured 
will  be  proper,  although  there  has  been  an 
assignment  of  the  policy,  of  which  no  notice 
has  been  given  the  company.  Brannin  v. 
Mercer  County  Mut.  F.  Ins.  Co.,  28  N.  J. 
L.  92. 

The  Contents  of  a  Notice  are  just  as  necessary 
to  be  proved  as  the  fact  of  service.  Supreme 
Lodge,  etc.,  v.  Johnson,  78  Ind.  no. 

1.  Slight  Defects  of  Form  Not  Fatal — Seal. — 

Where  the  constitution  of  an  association  re- 
quired that  notices  of  assessments  should  be 
under  the  seal  of  the  lodge,  a  notice  contain- 
ing only  a  printed  facsimile  of  such  seal,  but 
otherwise  in  due  form,  was  held  sufficient, 
there  being  no  evidence  that  the  member  was 
thereby  misled.  Karcher  v.  Supreme  Lodge, 
etc.,  137  Mass.  368. 

2.  Where  No  Form  Prescribed. — Borgraefe  v. 
Knights,  etc.,  of  Honor,  22  Mo.  App.  127  ;  Pro- 
tection L.  Ins.  Co.  v.  Foote,  79  111.  361 ;  Hall 
■v.  Supreme  Lodge,  etc.,  24  Fed.  Rep.  450. 

Notice  to  Pay  Excessive  Dues  cannot  be  con- 
sidered as  notice  to  pay  proper  dues.  Where, 
therefore,  notice  was  given  to  pay  ten  dollars 
in  advance  as  annual  dues,  whereas  the  con- 
tract provided  that  two  dollars  and  fifty  cents 
quarterly  should  be  paid,  it  was  held  an  in- 
sufficient notice.  Mutual  Endowment  Assess- 
ment Assoc.  v.  Essender,  59  Md.  463. 

But  a  Miscalculation,  resulting  in  an  errone- 
ous statement,  is  not  such  a  defect  as  to  pre- 
vent a  recovery  of  the  amount  actually  due. 
Thropp  v.  Susquehanna  Mut.  F.  Ins.  Co.,  125 
Pa.  St.  427,  11  Am.  St.  Rep.  909. 

Uncertainty  as  to  Amount. — Where  the  notice 
of  an  assessment  made  by  a  receiver  of  a  mu- 
tual insurance  company,  on  the  deposit  notes, 
specified  different  rates  of  assessment  for 
small  notes  and  large  notes,  but  not  in  any 
way  showing  to  which  class  a  given  note  be- 
longed, there  being  no  evidence  of  any  rule 
on  that  subject  in  the  charter  or  by-laws,  the 
notice  was  held  inoperative  for  uncertainty. 
Bangs  v.  Duckinfield;  18  N.  Y.  592. 

Premature  Notice.— -A  notice  of  an  assessment 
made  by  the  receiver  of  an  insurance  company, 
on  the  premium  notes,  which  was  published 
before  ascertaining,  by  carrying  it  out  on 
the  extension  book,  the  amount  that  each  mem- 
ber was  to  pay,  and  which  consequently  con- 
tained no  information  to  each  member  of  the 


amount  he  was  to  pay,  is  irregular  and  defec- 
tive. Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
591- 

3.  Mailing  Notice — Receipt. — Proof  of  the  re- 
ceipt of  a  notice,  properly  mailed,  need  not  be 
furnished  : 

Illinois. — Weakly  v.  Northwestern  Benevo- 
lent, etc.,  Assoc.,  19  111.  App.  327  ;  Union  Mut. 
Acc.  Assoc.  v.  Miller,  26  111.  App.  230. 

Iowa. — Greeley  v.  State  Ins.  Co.,  50  Iowa  86. 

Louisiana. — Ziegler  v.  Mutual  Aid,  etc., 
Assoc.,  1  McGloin  (La.)  284;  Epstein  v.  Mu- 
tual Aid,  etc.,  L.  Ins.  Assoc.,  28  La.  Ann.  938. 

Maryland.  —  Yoe  v.  Benjamin  C.  Howard 
Masonic  Mut.  Benevolent  Assoc.,  63  Md.  86. 

New  Tork. — Jackson  v.  Roberts,  31  N.  Y. 
3°4- 

In  Survick  v.  Valley  Mut.  L.  Assoc.  (Va. 
1895),  33  S-  E.  Rep.  223,  the  court,  by  Buch- 
anan, J.,  said:  "Parties  have  the  right  to 
agree  what  notice  shall  be  given  of  assess- 
ments, and,  if  their  agreement  be  that  notice 
may  be  given  by  mail,  it  is  sufficient  to  prove 
the  mailing,  and  its  failure  to  reach  the  as- 
sured by  reason  of  its  miscarriage  in  the  mail 
will  not  excuse  the  nonpayment  of  the  assess- 
ment within  the  time  prescribed." 

Proper  Address. — Failure  to  prove  that  a 
notice  was  properly  addressed  is  as  fatal  as 
the  failure  to  send  it  at  all.  Garretson  v. 
Equitable  Mut.  L..  etc.,  Assoc.,  74  Iowa  419: 
Gunther  v.  New  Orleans  Cotton  Exch.  Mut. 
Aid  Assoc.,  40  La.  Ann.  776,  8  Am.  St.  Rep. 
554;  Waterworth  v.  American  Order,  etc., 
164  Mass.  574;  Jackson  v.  Northwestern  Mut. 
Relief  Assoc.,  78  Wis.  463. 

Time  of  Mailing. — The  fact  that  notice  of  as- 
sessment is  mailed  before  the  date  it  bears 
cannot  prejudice  the  member,  and  hence  does 
not  invalidate  the  notice.  Van  Frank  v.  U. 
S.  Masonic  Benevolent  Assoc.,  158  111.  560. 

4.  Notice  by  Publication. — Wetmore  v.  Mu- 
tual Aid,  etc.,  L.  Ins.  Assoc.,  23  La.  Ann.  770. 

Giving  personal  notice  of  an  assessment 
laid  by  a  mutual  fire  insurance  company  is  a 
sufficient  publication  within  the  meaning  of 
a  provision  in  their  charter  requiring  an  as- 
sessment to  be  paid  "within  thirty  days  after 
notice  of  said  assessment  shall  have  been  pub- 
lished."   Jones  v.  Sisson,  6  Gray  (Mass.)  288. 

In  Newspapers. — Where  the  managers  of  an 
association  were  directed  by  the  charter,  after 
making  an  assessment,  to  "  publish  the  same," 
and  a  notice  in  proper  form  was  published 
about  seven  times  in  nine  different  newspapers 
covering  the  territory  within  which  policies 
were  issued,  and  two  of  the  newspapers  were 
published  within  two  miles  1  f  the  property 
insured,  and  handbills  were  posted  in  neigh- 
borhoods where  there  were  policies,  this  was 
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or  otherwise,1  or  that  it  shall  be  given  by  a  designated  officer.2  But 
if  not  so  provided,  notice  should  be  served  personally  upon  the  member 
entitled  thereto.3 

c.  Waiver  of  Notice. — The  member  may,  if  he  chooses,  waive  either  the 
prescribed  manner  or  form  of  giving  notice,4  or  he  may,  having  full  knowl- 
edge of  his  rights,  waive  the  giving  of  any  notice  whatever.5 

4.  Payment  of  Assessments — a.  Nature  of  LIABILITY. — The  payment  of 
assessments  is  voluntary,  except  in  the  case  of  premium  notes,6  and  is  com- 
mensurate with  the  rights  and  benefits  of  membership;  that  is.  the  member 


held  sufficient  notice.  Pennsylvania  Training 
School  v.  Independent  Mut.  F.  Ins.  Co.,  127 
Pa.  St.  559,  dist  i  n  git  ish  ing  Sinking  Springs 
Mut.  Ins.  Co.  v.  Hoff,  2  W.  N.  C.  (Pa.)  41. 

Where  notice  was  required  to  be  published 
in  three  newspapers,  proof  of  a  publication 
in  only  two  newspapers  was  held  fatal  to  its 
sufficiency,  although  the  law  under  which  the 
association  was  organized  (N.  Y.  L.  1854,  P- 
773>  c-  369,  §  3)  provided  that  directors  mak- 
ing assessments  "  are  to  publish  the  same  in 
such  manner  as  they  shall  see  fit,  or  as  the 
by-laws  have  prescribed."  Sands  v.  Shoe- 
maker, 4  Abb.  App.  Dec.  (N.  Y.)  149. 

1.  Personal  Service. — Where  it  was  provided 
that  notices  should  be  delivered  "either  in 
person  or  to  some  person  authorized  by  the 
member  to  receive  notice,"  and  there  was  tes- 
timony that  a  notice  was  "sent  to  her,"  but 
it  was  not  proven  to  have  been  received,  the 
notice  was  held  insufficient.  Siebert  v.  Su- 
preme Council,  etc.,  23  Mo.  App.  268. 

Unless  personal  notice  be  required  to  be  in 
writing,  verbal  notice  is  sufficient.  Jones  v.  Sis- 
son,  6  Gray  (Mass.)  288;  York  County  Mut. 
F.  Ins.  Co.  v.  Knight,  48  Me.  75. 

Notice  by  Circular  or  Verbally. — Where  the 
charter  provided  that  notice  should  be  given 
by  circular  or  verbally,  the  mere  mailing  of  a 
notice  was  held  insufficient,  unless  actually  re- 
ceived. Castner  r.  Farmers'  Mut.  F.  Ins. 
Co.,  50  Mich.  273. 

Notice  by  Posting — Custom — Estoppel . — W h e re 
the  only  manner  of  giving  notice  was  by  post- 
ing, and  the  association  had  adopted  the  prac- 
tice of  always  sending  a  written  notice  bv 
mail,  the  failure  to  send  such  notice  was  held 
to  estop  the  association  from  claiming  a  for- 
feiture on  account  of  failure  to  pay.  Gunther 
v.  New  Orleans  Cotton  Exch.  Mut.  Aid 
Assoc.,  40  La.  Ann.  776,  8  Am.  St.  Rep.  554. 

£.  Notice  by  Designated  Officer — Double  No- 
tice.— Where  one  by-law  provided  for  notice 
of  assessments  to  members  by  the  local  secre- 
tary, and  another  declared  that  a  forfeiture 
of  the  right  to  benefits  would  result  from  a 
failure  to  pay  after  notice  from  the  general 
secretary,  it  was  held  that  members  were  en- 
titled to  notice  from  both  secretaries,  and 
that  a  blank  notice  containing  the  name  of 
the  general  secretary  printed  thereon,  filled 
up  and  addressed  by  the  local  secretary,  was 
not  a  sufficient  compliance.  Payn  v.  Mutual 
Relief  Soc,  17  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  53- 

3.  No  Provision— Actual  Notice. — In  the  ab- 
sence of  provision  for  the  manner  of  giving 
notice  it  must  b?  personal  and  actual.  Pro- 
tection L.  Ins.  Co.  v.  Foote,  79  111.  366;  Bor- 


graefc  v.  Knights,  etc.,  of  Honor,  22  Mo.  App. 
127;  Wachtel  v.  Noah  Widows,  etc.,  Benevo- 
lent Soc,  84  N.  Y.  28,  38  Am.  Rep.  478., 

Notice  to  a  Subordinate  Lodge  or  the  officers 
or  agents  thereof  cannot  be  deemed  notice  to 
the  individual  members.  Hall  v.  Supreme 
Lodge,  etc.,  24  Fed.  Rep.  450;  Coyle  -'.  Ken- 
tucky Grangers'  Mut.  Ben.  Soc.  (Ky.  1887),  2 
S.  W.  Rep.  676;  Agnew  v.  Ancient  Order,  etc., 
17  Mo.  App.  254;  Schunck  v.  Gegent'.  iti^er 
Wittwen  und  Waisen  Fond,  44  Wis.  369. 

Mailing  Notice  to  a  member  is  not  sufficient 
in  the  absence  of  a  provision  for  such  mode  of 
service.  Protection  L.  Ins.  Co.;'.  Palmer,  81 
111.  94,  where  the  court,  by  Walker,  J.,  said : 
"  The  placing  of  the  notice  in  the  post  office 
is  no  more  a  service  of  the  notice  than  placing 
it  in  the  hands  of  a  messenger  to  carry  it  to 
the  person  to  be  served."  See  also  Frev  t». 
Wellington  Mut.  Ins.  Co.,  4  Ont.  App.  293. 

Under  by-laws  providing  that  notice  shall 
be  given  of  assessments  due  before  there  shall 
be  a  forfeiture,  notice  to  a  member  put  in  the 
mail,  directed  to  him,  but  not  shown  to  have 
reached  him,  is  insufficient  to  support  a  for- 
feiture. McCorkle  v.  Texas  Ben.  Assoc.,  71 
Tex.  149. 

Evidence  that  the  delinquent  was  absent  at 
the  time  the  notice  was  mailed  to  his  residence 
rebuts  the  presumption  of  its  receipt  by  him 
which  would  ordinarily  arise  from  the  mailing 
of  a  notice  to  his  place  of  residence.  People 
v.  Theatrical  Mechanical  Assoc.  (Supreme 
Ct.),  8  N.  Y.  Supp.  675. 

1.  Manner  of  Service — Waiver  of  Defect. — 
Where  a  by-law  provided  that  notice  should 
be  given  by  calling  on  a  member  personally 
or  by  leaving  notice  in  writing  at  his  last  or 
usual  place  of  abode  or  business,  and  a  notice 
was  received  bv  mail  regarding  which  some 
correspondence  passed  between  the  member 
and  the  company,  the  defect  was  deemed  to 
have  been  waived.  Hollister  v.  Qj-iincy  Mut. 
F.  Ins.  Co.,  118  Mass.  478. 

5.  An  Application  for  Reinstatement,  which 
was  defective  in  that  it  was  signed  by  only 
one  other  member  instead  of  two,  as  required 
by  the  by-laws,  accompanied  by  a  statement 
that  the  notice  was  not  received,  was  held  not 
to  constitute  a  waiver,  it  appearing  that 
notice  was  not  properly  given.  Waterworth 
v.  American  Order,  etc.,  164  Mass.  574.  It 
does  not  follow  from  the  fact  that  an  applica- 
tion for  reinstatement  was  made,  that  the  mem- 
ber had  received  the  notice  of  the  assessment. 
Supreme  Lodge,  etc.,-'.  Johnson,  78  Ind.  no. 

6.  There  is  in  such  case  an  unconditional 
promise  to  pay  which  may  be  enforced.  See 
infra,  this  section,  On  Premium  Notes. 
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may  pay  or  not  as  he  pleases,  and  the  membership  continues  only  so  long  as 
he  continues  to  pay  valid  assessments.1 

b.  Extent  of  Liability. — The  liability  to  pay  assessments  is  created  by 
the  contract  of  membership.  Hence  no  liability  to  assessment  attaches  for 
losses  occurring  prior  to  the  inception2  or  after  the  termination3  thereof. 

c.  Mi  )DE  OF  Payment — Rules. — After  the  liability  of  a  member  has  become 
fixed  by  the  receipt  of  proper  notice  of  a  valid  assessment,  payment  must  be 
made  by  him  in  the  manner  prescribed  in  the  contract  of  membership, 
including  the  laws  of  the  association,  which  he  is  bound  to  know;  as,  that 
assessments  shall  be  paid  within  a  stated   time   after   notice,4  or  to  a 


1.  Niblack  on  Ben.  Soc.  &  Acc.  Ins.  (2d 
ed.).  §  248. 

Liberty  to  Pay  or  Not. — Where  the  policy 
holders  are  at  liberty  to  pay  or  not,  according 
to  the  terms  of  their  contract,  no  collection  of 
assessments  can  be  enforced.  In  re  Protec- 
tion L.  Ins.  Co.,  9  Biss.  (U.  S.)  188. 

2.  No  Liability  for  Prior  Losses. — "The  per- 
son who  effects  an  insurance  to-day  is  not  liable 
for  a  loss  which  occurred  yesterday.  Respon- 
sibility to  contribute  to  a  loss  begins  when  the 
insurance  has  been  effected,  and  terminates 
when  the  policy  expires."  Simrall,  J.,  in 
Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  671. 

"  It  is  well  understood  that  the  membership 
of  these  assessment  associations  is  constantly 
changing  ;  that  new  members  are  not  assessable 
for  losses  which  occur  before  they  become 
members ;  and  that  assessments  can  be  made 
only  on  the  members  liable  to  pay  when  the 
losses  occur."  Rothrock,  J.,  in  Newman  v. 
Covenant  Mut.  Ins.  Assoc.,  76  Iowa  65,  14  Am. 
St.  Rep.  196,  cited  -uuitli  approval  in  Collins 
v.  Bankers'  Acc.  Ins.  Co.  (Iowa  1895),  64  N. 
W.  Rep.  778.  To  the  same  effect  are  Miller 
v.  Georgia  Masonic  Mut.  L.  Ins.  Co.,  57  Ga. 
221 ;  People's  F.  Ins.  Co.  v.  Hartshorne,  90 
Pa.  St.  465  ;  Koehler  v.  Beeber,  122  Pa.  St.  291. 

In  Miller  v.  Georgia  Masonic  Mut.  L.  Ins. 
Co.,  57  Ga.  221,  the  by-laws  of  a  benefit  so- 
ciety provided  that  proofs  of  death  should  be 
made  in  a  specified  manner  and  laid  before 
the  directors,  who  were  given  authority  to 
make  an  assessment  upon  each  of  the  class  to 
which  the  deceased  belonged.  It  was  held 
that  the  assessment  could  be  made  only  on 
those  who  were  members  of  the  class  subject 
thereto  at  the  time  the  resolution  was  adopted. 

But  where  a  by-law  provided  that  if  the  as- 
sessment on  policies  existing  at  the  time  of 
the  loss  should  be  insufficient,  "  then  all  exist- 
ing policies,  even  though  issued  subsequently 
to  the  losses,  shall  be  liable  to  make  up  the  de- 
ficiency," it  was  held  that  assessments  thereon 
in  the  manner  stated  were  valid.  Susquehanna 
Mut.  F.  Ins.  Co.  v.  StaufTer,  125  Pa.  St.  416. 

Accident  Insurance. — Assessments  in  accident 
insurance  companies  operating  on  that  plan 
must  be  made  on  the  basis  of  the  membership 
at  the  date  of  the  accident,  and  not  at  the  date 
of  suit  or  judgment.  Collins  v.  Bankers'  Acc. 
Ins.  Co.  (Iowa  1895),  64  N.  W.  Rep.  780, 
where  the  court,  by  Granger,  J.,  said:  "The 
death  fixed  the  obligation  of  the  company  on 
the  certificate.  If  it  had  then  paid,  the  amount 
would  have  been  measured  by  the  assessment 
on  the  basis  of  membership  at  that  time.  The 


delay,  to  determine  the  obligation  of  the  com- 
pany for  the  payment  of  any  amount,  would 
not  change  its  obligation  so  as  to  permit  an 
assessment  for  a  greater  amount."  See  the 
title  Accident  Insurance,  vol.  1,  p.  284. 

Disappearance — Proof  of  Death.  —  Where  a 
member  disappeared  in  November,  1869,  and 
no  proof  of  death  appeared  to  have  been  made 
in  accordance  with  the  by-laws,  but  by  a  reso- 
lution of  the  directors  in  June,  1871,  his  death 
was  satisfactorily  recognized  by  the  associa- 
tion, and  an  assessment  was  ordered,  it  was 
held  that  those  were  liable  to  assessment  who 
were  members  at  the  time  of  the  resolution 
and  not  those  at  the  time  of  the  disappear- 
ance, as  the  loss  did  not  in  fact  attach  until 
the  resolution  was  passed.  Miller  1).  Georgia 
Masonic  Mut.  L.  Ins.  Co.,  57  Ga.  221. 

3.  No  Liability  for  Subsequent  Losses. — Man- 
love  v.  Naw,  39  Ind.  289;  Manlove  v.  Bender, 
39  Ind.  371,  13  Am.  Rep.  280;  Com.  v.  Massa- 
chusetts Mut.  F.  Ins.  Co.,  112  Mass.  116; 
Union  Mut.  F.  Ins.  Co.  v.  Spaulding,  61  Mich. 
77;  Mayer  v.  Atty.-Gen.,  32  N.  J.  Eq.  815; 
Stewart  -'.  Northampton  Mut.  Live  Stock  Ins. 
Co.,  38  N.  J.  L.  436;  Akers  v.  Hite,  94  Pa.  St. 
394,  39  Am.  Rep.  792. 

Matured  Policies. — Members  are  not  liable  to 
assessment  for  losses  accruing  after  the  ma- 
turity of  their  claims  under  the  policies,  and, 
in  relation  to  other  members  who  hold  run- 
ning policies,  they  are  regarded  as  preferred 
creditors.  Maver  v.  Atty.-Gen.,  32  N.  J.  Eq. 
815. 

During  Suspension  from  the  Knights  of  Pyth- 
ias, a  member  is  not  liable  to  pay  assessments, 
but  after  the  reversal  of  such  suspension,  and 
restoration,  he  is  bound  to  pay  all  assessments 
levied  during  the  suspension,  his  standing  be- 
ing deemed  to  have  been  alwavs  the  same  as 
if  there  had  been  no  suspension.  Vivar  v. 
Knights  of  Pythias,  52  N.  J.  L.455.  See  also 
Palmetto  Lodge  No.  5,  etc.,  v.  Hubbell,  2 
Strobh.  L.  (S.  Car.)  457,  49  Am.  Dec.  604. 
Hence  in  such  case  the  right  to  receive  benefits 
is  not  cut  off  except  during  the  suspension. 
Supreme  Lodge,  etc.,  v.  Abbott,  82  Ind.  1. 

Termination  of  Liability  by  withdrawal  ac- 
cording to  the  provisions  of  the  by-laws  can- 
not be  prevented  by  the  association's  neglect- 
ing to  erase  the  member's  name,  and  lie  be 
thereby  subjected  to  subsequent  assessment. 
Cramer  v.  Masonic  L.  Assoc.  (Supreme  Ct.), 
30  N.  Y.  St.  Rep.  609,  9  N.  Y.  Supp.  356. 

4.  Payment  must  Be  within  Time  Specified — 
United  States. — Anderson  v.  St.  Louis  Mut. 
L.  Ins.  Co.,  1  Flipp.  (U.  S.)  559;  Madeira  v. 
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particularly  specified  officer  and  to  no 

Merchants'  Exch.  Mut.  Benevolent  Soc,  16 
Fed.  Rep.  749;  McMurry  v.  Supreme  Lodge, 
etc.,  20  Fed.  Rep.  107;  Hawkshaw  v.  Supreme 
Lodge,  etc.,  29  Fed.  Rep.  770;  Rood  v.  Rail- 
way Pass.,  etc.,  Conductors'  Mut.  Ben.  As- 
soc., 31  Fed.  Rep.  62. 

Illinois. — Bagley  v.  Grand  Lodge,  etc.,  131 
III.  502;  Protection  L.  Ins.  Co.  v.  Foote,  79 
III.361;  Illinois  Masons'  Benevolent  Soc.  v. 
Baldwin,  86  111.  479. 

Iowa. — Bosworth  v.  Western  Mut.  Aid 
Soc,  75  Iowa  582;  Shultz  v.  Hawkeye  Ins. 
Co.,  42  Iowa  239 ;  Brown  v.  Grand  Council, 
•etc.,  81  Iowa  400. 

Neiv  Jersey. — Van  Houten  v.  Pine,  36  N. 
J-  Eq.  133. 

Neiv  York. — McDonald  v.  Ross-Lewin,  29 
Hun  (N.  Y.)  87. 

Pennsylvania . — Passenger  Conductors'  L. 
Ins.  Co.  v.  Birnbaum,  116  Pa.  St.  565. 

Texas. — Knights  of  Honor  v.  Wickser  (Tex. 
1888),  12  S.  W.  Rep.  175  ;  Bankers',  etc.,  Mut. 
Ben.  Assoc.  v.  Stapp,  77  Tex.  517. 

Vermont. — Patch  v.  Phoenix  Mut.  L.  Ins. 
Co.,  44  Vt.  487. 

Wisconsin . — Erdmann  v.  Mutual  Ins.  Co., 
etc. ,  44  Wis.  376. 

Computation  of  Time — Date  of  Notice — Mailing. 
— Where  assessments  are  required  to  be  paid 
within  a  stated  time  after  notice,  such  time 
should  be  computed  from  the  receipt  of  no- 
tice, excluding  the  date  of  receipt,  not  from 
the  date  of  the  notice,  or  the  date  of  mailing, 
or  the  date  of  assessment,  unless  clearly  so 
provided  in  the  contract.  Stanley  v.  North- 
western L.  Assoc.,  36  Fed.  Rep.  75;  Great 
Western  Mut.  Aid  Assoc.  v.  Colmar  (Colo. 
App.  1895),  43  Pac.  Rep.  159;  Protection  L. 
Ins.  Co.  v.  Palmer,  81  111.  88;  Grand  Lodge, 
etc.  v.  Besterfield,  37  111.  App.  522;  Wetmore 
v.  Mutual  Aid,  etc.,  L.  Ins.  Assoc.,  23  La. 
Ann.  770;  Pennsylvania  Training  School  v. 
Independent  Mut.  F.  Ins.  Co.,  127  Pa.  St. 
559;Taggart  v.  Phcenix  Mut.  Relief  Assoc., 
4  Del.  Co.  Ct.  Rep.  (Pa.)  217.  Nor  from  the 
time  when  it  would  ordinarily  be  received  by 
the  member  in  the  regular  mode  of  carrying 
the  mail.  National  Mut.  Ben.  Assoc.  v.  Miller, 
85  Ky.  88. 

It  may  be  said  generally  that  the  computa- 
tion of  time  should  be  so  made  as  to  protect  a 
right  and  prevent  a  forfeiture  if  this  can  be 
done  without  violating  a  clear  intention  or 
positive  provision.  Northey  Bankers'  L. 
Assoc.,  noCal.547;  Weeks  v.  Hull,  19  Conn. 
376,  50  Am.  Dec.  249.  See  the  title  Time 
(Computation  of). 

Death  on  Last  Day— Public  Holiday. — In  case 
a  member  dies  on  the  last  day  of  grace  his 
rights  are  not  forfeited.  Where  the  last  day 
allowed  for  payment  fell  on  Sunday,  and  a 
member  having  been  mortally  wounded  two 
days  before  died  on  the  following  Monday,  it 
was  held,  in  view  of  section  13  of  the  Cal. 
Code  of  Civ.  Proc,  which  provides  that  when 
any  contract  is  to  be  performed  on  a  holiday 
it  may  be  performed  on  the  next  business  day, 
that  the  member  died  on  the  last  day  and 
his  membership  was  not  forfeited.  Northey 


other,1  or  in  a  particular  manner.* 

v.  Bankers'  L.  Assoc.,  no  Cal.  547.  See 
Hammond  v.  American  Mut.  L.  Ins.  Co.,  10 
Gray  ( Mass.)  306 ;  Campbell  t».  International 
L.  Assur.  Soc,  4  Bosw.  (N.  Y.)  298. 

Notice  by  Publication. — Where  notice  is  re- 
quired to  be  given  by  publication,  the  time 
runs  from  the  last  day  on  which  the  notice  is 
published.  Wetmore  •.  Mutual  Aid,  etc,  L. 
Ins.  Assoc.,  23  La.  Ann.  770. 

Arrears— Payment  in  Advance — Custom.— A 
provision  that  rights  shall  not  be  forfeited 
until  dues  are  "  six  months  in  arrears"  can- 
not be  controlled  by  a  custom  to  pay  them  in 
advance,  and  the  six  months  begin  to  run 
only  when  the  assessments  are  actually  due. 
Wiggin  v.  Knights  of  Pythias,  31  Fed.  Rep. 
122. 

1.  Payment  to  a  Subordinate  Lodge  by  its 

proper  officer,  where  such  lodge  is  made  the 
agent  of  the  supreme  lodge  to  receive  and 
transmit  assessments,  is  a  sufficient  payment 
to  prevent  a  forfeiture,  although  the  subordi- 
nate lodge  failed  to  transmit.  Schunck  v. 
Gegenseitiger  Wittwen  und  Waisen  Fond,  44 
Wis.  369. 

Payment  to  Specified  Officer. — Where  the 
constitution  of  a  mutual  benefit  society  pro- 
vided that  the  financial  reporter  of  a  subordi- 
nate lodge  should  receive  all  moneys  due  the 
lodge,  and  a  notice  of  assessment  stated  that 
assessments  must  be  paid  to  the  financial  re- 
porter only,  a  tender  of  payment  to  the  sec- 
retary, an  officer  not  under  bond,  and  his 
refusal  to  accept  it  on  the  ground  that  the 
member  was  suspended,  was  held  ineffectual 
to  bind  the  society,  though  it  had  been  cus- 
tomary for  the  secretary  and  other  officers  to 
receive  such  payments.  Lazensky  v.  Su- 
preme Lodge,  etc.  (City  Ct.),  3  N.  Y.  Supp.  52. 
But  see  Roeding  v.  Sons  of  Moses,  16  Daly 
(N.  Y.)  417,  where  it  is  held  that  an  associa- 
tion which  suffered  its  secretary  habituallv 
and  for  a  long  time  to  receive  dues  from 
members,  without  objection,  was  estopped  to 
denv  the  secretary's  authority  to  receive  such 
dues,  after  the  death  of  a  member  who  had 
made  a  tender  to  the  secretary  for  the  pur- 
pose of  clearing  himself  on  the  books.  See 
also  Manson  -».  Grand  Lodge,  etc.,  30  Minn. 
509;  Van  Houten  v.  Pine,  36  N.  J.  Eq.  133. 

2.  Payment  by  Check. — A  member  win.  had 
been  in  the  habit  of  refnitting  by  check,  died 
just  after  sending  a  check  and  after  time  for 
payment  had  expired  unless  the  check  was  to  be 
considered  payment.  No  objection  had  ever 
been  made  to  this  mode  of  payment,  and  the 
check  being  good  the  assessment  was  held  to 
be  paid,  although  this  was  not  one  of  the 
modes  specified  by  the  rules  of  the  society. 
Kenyon  v.  Knights  Templars,  etc.,  Mut.  Aid 
Assoc.,  48  Hun  (N.  Y.)  278,  122  N.  Y.  247. 

To  the  same  effect,  see  Van  Bokkelen  v. 
Massachusetts  Ben.  Assoc.,  90  Hun  (N.  Y.) 
330.  In  this  case  it  was  held  further  that  a 
recent  condition,  printed  in  fine  type  in  the 
notice  of  assessment,  requiring  remittances  to 
reach  the  home  office  on  or  before  the  named 
limitation,  which  the  member  testified  he  did 
not  see  and  never  heard  of  until  the  trial  of 
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Waiver. — But  such  provisions  may  be  waived  by  the  company  by  prescrib- 
ing or  allowing  a  different  mode  of  payment,  if  no  substantial  rights  of  the 
association  are  thereby  lost  or  impaired.1 

Custom — Estoppel. — Similarly,  the  association  may  be  estopped  to  take 
advantage  of  a  noncompliance  with  such  rules,  by  habitually  accepting 
payment  in  a  different  mode.2  But  an  express  waiver  as  a  matter  of  grace  or 
favor  does  not  constitute  such  a  custom.3 

A  Member  may  be  Excused  from  Payment  of  assessments  only  when  such  payment 
is  rendered  impossible  by  the  act  of  God,4  or  of  the  state.5  But  insanity, 
sickness,  or  absence  from  the  country  do  not  in  themselves  constitute  such  an 
impossibility.6 


the  action,  was  not  such  notice  as  to  compel 
compliance,  it  being  shown  that  the  associa- 
tion had  habitually  and  without  objection 
allowed  calls  to  be  paid  by  checks  mailed  by 
the  member  on  the  next  day. 

Company  Indebted  to  Member. — It  is  not  a 
valid  excuse  on  the  part  of  the  member,  for 
neglect  to  pay  an  assessment,  that  the  com- 
pany owes  him  a  less  sum,  if  he  does  not  offer 
to  pay  the  balance.  Hollister  v.  Quincy  Mut. 
F.  Ins.  Co.,  118  Mass.  478. 

So  it  has  been  held  that  the  fact  that  enough 
was  due  from  the  association  to  offset  the 
assessment  is  not  excuse  for  nonpayment, 
where  the  amount  due  and  the  assessment 
belong  to  two  separate  and  distinct  funds. 
Ancient  Order,  etc.,  v.  Moore,  1  Ky.  L. 
Rep.  93. 

1.  Provisions  in  Notice  of  Assessment. — In 

Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361,  it 
was  provided  in  the  rules  and  in  the  policy 
that  assessments  must  be  "  received  by  the 
company  within  thirty  days  from  the  date  of 
notice,"  and  in  his  notice  the  member  was  in- 
structed to  "  remit  by  post-office  order  or  draft, 
and  make  payable  to  the  Protection  Life  In- 
surance Company;"  the  member  procured  a 
post-office  order  for  the  proper  amount, 
which  was  properly  mailed  upon  receipt  of 
the  notice,  but  was  never  received  by  the  com- 
pany. It  was  held  that  the  policy  was  not 
forfeited,  the  court,  by  Scholfield,  J.,  saying: 
"  Had  appellant  given  the  assured  no  direc- 
tion as  to  the  mode  of  remitting  payments  of 
assessments,  we  think  it  clear  he  would  have 
been  bound  to  see  that  they  were  paid  within 
thirty  days  from  the  date  of  notice,  and,  in  de- 
fault, that  the  policy  would  have  been  void, 
for  this  is  the  effect  of  his  contract.  *  *  * 
But  forfeitures  are  not  indispensable  to  secure 
the  payment  of  assessments.  They  are  simply 
convenient  and  perhaps  more  efficacious  than 
any  other  mode  that  can  be  devised.  Nor  is 
a  temporary  delay  in  the  payment  of  an  as- 
sessment necessarily  subversive,  in  principle, 
of  the  purposes  of  the  incorporation.  *  *  * 
While  therefore  it  may  not  have  been  com- 
petent for  the  appellant's  officers  and  agents 
to  have  relieved  assured  from  the  payment  of 
any  assessment  properly  made  against  him, 
we  are  of  opinion  that  it  was  competent  for 
them  to  mitigate  the  terms  upon  which  his 
policy  would  otherwise  be  declared  forfeited." 

Payment  in  Cash,  although  provided  for 
specifically  in  the  by-laws,  was  held  to  have 
been  waived  by  an  agreement  to  charge  the 


amount  of  premiums  and  deduct  from  the 
member's  commission  as  general  agent.  Mis- 
souri Valley  L.  Ins.  Co.  v.  Dunklee,  16  Kan. 
158. 

So  the  Acceptance  of  an  Order  on  a  railroad 
company,  by  an  accident  insurance  company, 
from  a  brakeman  employed  by  the  railroad 
company,  was  held  to  be  a  virtual  assignment 
of  enough  of  his  wages  to  pay  the  premium. 
Lyon  v.  Travelers'  Ins.  Co.,  55  Mich.  141,  54 
Am.  Rep.  354.  To  the  same  effect,  see  Kline 
v.  National  Ben.  Assoc.,  m  Ind.  462,  60  Am. 
Rep.  703. 

2.  Roeding  v.  Sons  of  Moses,  16  Dalv  (N. 
Y.)  417. 

3.  Customary  Favor  No  Estoppel. — Lazensky 
v.  Supreme  Lodge,  etc.  (City  Ct.),  3  N.  Y. 
Supp.  52. 

Customary  Extension. — Where  the  by-laws  of 
a  mutual  benefit  company  give  it  the  right 
to  forfeit  a  policy  for  nonpayment  of  dues  by 
the  insured  for  thirty  days,  a  custom  of  the 
company  to  allow  an  extra  ten  days  before  en- 
forcing the  forfeiture  does  not  give  the  in- 
sured the  right  to  claim  the  extra  time  in  all 
cases,  when  proved  to  be  merely  a  matter  of 
favor.  Jones  v.  National  Mut.  Ben.  Assoc. 
(Ky.  1887),  2  S.  W.  Rep.  447. 

A  Release  by  a  Mutual  Fire  Company  of  its 
claims  against  its  insolvent  policyholders,  on 
compromise,  is  no  defense  to  an  action  against 
another  policy  holder  for  his  delinquent  assess- 
ments. Crawford  v.  Susquehanna  Mut.  F. 
Ins.  Co.  (Pa.  1888),  12  Atl.  Rep.  844. 

4.  Excuse  for  Nonpayment.  — Payment  of  as- 
sessments, being  an  express  condition  in  the 
contract  of  membership,  cannot  be  excused, 
except  it  appear  that  performance  could  not, 
by  any  means,  have  been  accomplished. 
Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.,  82 
N.  Y.  543;  Beebe  v.  Johnson,  19  Wend.  (N. 
Y.)  500,  32  Am.  Dec.  518. 

Act  of  God,  rendering  the  performance  im- 
possible, will  excuse  the  nonpayment  of  assess- 
ments. Carpenter  v.  Centennial  Mut.  L. 
Assoc.,  68  Iowa  453,  56  Am.  Rep.  855.  See 
the  title  Act  of  God,  vol.  1,  p.  584. 

6.  War  between  States,  forbidding  the  trans- 
mission of  premiums  from  one  state  to  an- 
other, legally  excused  their  payment,  and  a 
tender  after  the  termination  of  the  war,  with 
interest,  was  held  a  sufficient  performance. 
Cohen  v.  New  York  Mut.  L.  Ins.  Co.,  50  N. 
Y.  610,  10  Am.  Rep.  522. 

6.  Insanity  is  no  excuse  for  the  nonpayment 
of  assessments  within  the  time  prescribed. 
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The  Burden  is  upon  the  association  to  establish  the  failure  to  pay  as- 
sessments.1 

5.  On  Premium  Notes — a.  Generally. — When  it  is  sought  to  fix  uncondi- 
tionally the  liability  of  members  to  pay  assessments,  this  is  accomplished  by 
requiring"  them  to  deposit  with  the  association  unconditional  premium  notes.* 

b.  LIABILITY — Withdrawal. — The  effect  of  a  premium  note  being  a  contract 
to  pay  assessments  independently  of  the  contract  of  membership,3  liability 
thereon  cannot  be  terminated  by  withdrawing  from  the  association,  except 
as  may  be  provided  in  the  contract  or  laws  of  the  association,4  or  mutually 
agreed  upon  subsequently.5 

Iiuolvency  of  the  Company,  for  the  same  reason,  effects  no  change  in  the  liability 
of  members  upon  premium  notes,6  except  that  in  cases  where  the  means 


Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.,  82 
N.  Y.  543;  Hawkshaw  v.  Supreme  Lodge, 
etc.,  29  Fed.  Rep.  770. 

Sickness,  rendering  a  member  unable  to  at- 
tend to  business,  is  likewise  no  excuse.  Yoe 
v.  Benjamin  C.  Howard  Masonic  Mut.  Benevo- 
lent Assoc.,  63  Md.  86;  Carpenter  v.  Centen- 
nial Mut.  L.  Assoc.,  68  Iowa  453,  56  Am. 
Rep.  855.  So  held  where  sickness  was  the 
result  of  a  mortal  wound.  Northey  v.  Bankers' 
L.  Assoc.,  no  Cal.  547. 

Absence  from  the  country,  for  a  like  reason, 
constitutes  no  excuse.  Greeley  v.  State  Ins. 
Co.,  50  Iowa  86. 

1.  Burden  upon  Association. — Kumle  v.  Grand 
Lodge,  etc.,  no  Cal.  209;  Tobin  v.  Western 
Mut.  Aid  Soc,  72  Iowa  261 ;  Spencer  v.  Citi- 
zens' Mut.  L.  Ins.  Assoc.,  142  N.  Y.  505. 
Compare  Siebert  v.  Supreme  Council,  etc., 
23  Mo.  App.  268. 

2.  A  Premium  Note  is  the  unconditional 
promise  of  the  member  to  pay  valid  assess- 
ments up  to  a  certain  amount,  and  is  a  con- 
tract generally  independent  of  the  contract  of 
membership  except  that  the  latter  determines 
the  period  during  which  losses  accruing  may 
be  assessed.  It  follows  therefore  that  those 
companies  which  make  contracts  of  insurance 
for  a  definite  amount  are  the  companies 
which  generally  adopt  the  premium  note 
scheme,  for,  in  order  to  meet  losses  in  definite 
amounts,  it  is  desirable  to  fix  a  definite  liabil- 
ity on  the  member,  and  this  can  best  be  done 
by  requiring  of  him  an  unconditional  promise 
to  pay  assessments  up  to  a  specified  amount. 
Probably  all  mutual  fire  insurance  companies 
belong  to  this  class.  See  cases  supra  and 
infra. 

3.  Premium  Note  Independent  of  Membership. 

— With  respect  to  a  premium  note,  a  member 
stands  on  a  different  footing  from  that  assumed 
in  his  contract  of  membership;  accordingly, 
he  is  not  chargeable  with  notice  of  the  acts 
and  proceedings  of  the  directors  of  the  com- 
pany in  a  suit  on  a  premium  note,  so  as  to 
deprive  him  of  the  benefit  of  any  defense. 
American  Ins.  Co.  v.  Schmidt,  19  Iowa  502. 

The  policy  of  insurance  and  the  premium 
note  being  independent  contracts,  the  omis- 
sion of  one  to  perform  punctually  is  only  a 
breach  of  that  contract  for  which  an  action 
will  lie,  but  does  not  authorize  the  other  to 
rescind  or  annihilate  his  contract.  New  Eng- 
land Mut.  F.  Ins.  Co.  v.  Butler,  34  Me.  451. 

1 


Alienating  Insured  Property.  —  A  member 
cannot  absolve  himself  from  liability  by  alien- 
ating the  insured  property  without  the  writ- 
ten consent  of  the  company,  but  is  still  liable 
to  assessments.  Hyatt  v.  Wait,  37  Barb.  (N. 
Y.)  29. 

4.  Withdrawal  of  Membership  while  the  asso- 
ciation is  solvent,  and  settlement  of  liability 
made  according  to  the  provisions  of  the  con- 
stitution and  by-laws,  are  a  complete  termi- 
nation of  liability  to  assessment.  Union  Mut. 
F.  Ins.  Co.  v.  Spaulding,  61  Mich.  77. 

But  unless  a  complete  termination  of  liabil- 
ity is  thus  provided  for,  the  surrender  of  the 
policy,  though  terminating  the  membership, 
does  not  relieve  from  liability  to  assessment 
for  losses  occurring  prior  to  the  surrender. 
Akers  v.  Hite,  94  Pa.  St.  394,  39  Am.  Rep.  792. 

5.  Mutual  Rescission. — The  parties,  if  under 
no  disability,  may,  by  mutual  consent,  rescind 
the  contract  contained  in  the  premium  note 
as  they  may  the  contract  of  insurance.  Akers 
v.  Hite,  94  Pa.  St.  394,  39  Am.  Rep.  792. 

6.  Liability  Not  Terminated  by  Insolvency. — 
The  fact  that  the  association  is  insolvent  at 
the  time  losses  occurred,  or  at  the  time  the 
levy  is  made,  does  not  relieve  the  member  from 
the  liability  to  contribute.  Com.  v. ^Massachu- 
setts Mut.  F.  Ins.  Co.,  112  Mass.  116,  119 
Mass.  45. 

And  where  claims  arose  on  ordinary  life 
policies  by  death,  and  on  endowment  policies 
by  their  maturing,  some  prior  and  some  sub- 
sequent to  a  decree  in  insolvency,  those  aris- 
ing prior  were  considered  as  creditors  of  the 
company,  payable  as  such,  and  the  others 
liable  to  assessment  t(S  satisfy  such  claims. 
Vanatta-'.  New  Jersey  Mut.  L.  Ins.  Co.,  31  N. 
J.  Eq.  15. 

After  an  assignment  for  the  benefit  of  cred- 
itors, directors  have  still  the  power  to  make 
an  assessment.  Schimpf  v.  Lehigh  Vallev 
Mut.  Ins.  Co.,  86  Pa.  St.  373. 

Set-oflf. — Upon  the  insolvency  of  a  company 
a  member  will  not  be  allowed  to  set  off  (he 
amount  of  premiums  paid  by  him  to  the  com- 
pany, on  a  policy  notyet  matured,  against  his 
own  bond  and  mortgage  representing  a  debt 
due  from  him  to  the  company.  Vanatta  v. 
New  Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15. 

Increase  of  Liability  will  notfollow  onaccount 
of  insolvency.    Shaughnessy  v.  Rensselaer 
Ins.  Co.,  21  Barb.  (N.  Y.)  605;  Macldem  v. 
Bacon,  57  Mich.  334. 
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of  withdrawal  and  complete  termination  of  liability  had  been  provided  for, 
such  means  of  escape  is  rendered  wholly  ineffectual  by  the  insolvency  of  the 
company.1 

The  Assignee  of  a  Policy,  if  entitled  to  the  insurance,  is  likewise  liable  on  the 
premium  note.2  The  amount  of  the''  liability  is  proportionate  to  the  amount 
of  insurance  held,  distributed  pro  rata  amongst  all  of  the  members  of  the 
association,3  or  of  a  particular  class,4  unless  expressly  limited  in  the  contract 


1.  A  maker  of  a  premium  note  may  be  as- 
sessed for  losses  suffered  by  members  who 
paid  their  premiums  in  cash  in  advance.  Jack- 
son v.  Roberts,  31  N.  Y.  304;  Schimpf  v. 
Lehigh  Valley  Mut.  Ins.  Co.,  86  Pa.  St.  373; 
Hays  v.  Lycoming  F.  Ins.  Co.,  98  Pa.  St.  184. 

2".  Assignee  of  Policy  —  Liability. — Com.  v. 
Massachusetts  Mut.  F.  Ins.  Co.,  112  Mass.  116. 

But  where  a  purchaser  of  property  took  an 
assignment  of  the  policy  and  sent  it  to  the 
secretary  for  approval,  which  was  formally 
given ;  but,  owing  to  a  by-law  requiring  the 
execution  of  a  premium  note  by  the  new 
owner  before  the  delivery  to  him  of  the  ap- 
proved policy,  it  was  retained  for  the  exe- 
cution of  such  note,  which  the  defendant 
informed  the  company  he  would  make  on  the 
first  convenient  opportunity;  this,  however, 
he  neglected  to  do,  and  a  loss  occurred  on 
which  the  assignee  was  assessed  as  a  policy 
holder;  it  was  held  that  the  property  was  not 
insured,  and  a  bill  to  recover  assessments  was 
dismissed.  Cranberry  Mut.  F.  Ins.  Co.  v. 
Hawk  (N.  J.  Eq.  1888),  14  Atl.  Rep.  745. 

3.  Amount  of  Liability. — The  maker  of  a 
premium  note  given  to  a  mutual  insurance 
company  for  the  nominal  premium  upon  an 
open  policy,  executed  to  cover  such  risks  as 
may  be  afterwards  indorsed  thereon,  is  liable 
to  the  company  on  such  note  only  to  the 
amount  of  the  actual  premiums  upon  risks  as- 
sumed by  the  company  and  indorsed  thereon. 
Maine  Mut.  Marine  Ins.  Co.  v.  Stockwell, 
67  Me.  382  ;  Elwell  v.  Crocker,  4  Bosw.  (N. 
Y.)  22;  Lawrence  v.  McCready,  6  Bosw. 
(N.  Y.)  329;  Brouwer  v.  Hill,  1  Sandf.  (N. 
Y.)  629. 

"  The  mode  of  obtaining  contributions  from 
the  makers  of  deposit  notes  is  to  assess  upon 
each,  liable  for  the  losses  and  expenses  of  the 
company,  a  fro  rata  assessment  of  a  just 
proportion,  and  require  its  payment  on  due 
notice."  Simrall,  J.,  in  Planters'  Ins.  Co.  v. 
Comfort,  50  Miss.  669.  See  Vanatta  v.  New 
Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15. 

A  mutual  insurance  company  need  not  pro- 
ceed, after  every  loss  happening  to  it,  to 
compute  the  assessment  on  its  deposit  notes 
requisite  to  meet  such  loss,  but  may  adopt  a 
rule  of  proceeding  that  will  approximate  as 
nearly  as  is  practicable  and  reasonable  to  the 
above  method.  New  England  Mut.  F.  Ins. 
Co.  v.  Belknap,  9  Cush.  (Mass.)  140. 

An  assessment  laid  by  a  mutual  fire  insur- 
ance company  is  not  rendered  invalid  by  the 
fact  that  the  proportion  between  the  cash 
premiums  and  the  deposit  notes  taken  by  the 
company  varied  at  different  times,  as  against 
a  member  who  suffered  no  damage  thereby. 
Marblehead  Mut.  F.  Ins.  Co.  -v.  Underwood, 
3  Gray  (Mass.)  210. 


4.  Assessments  of  Particular  Classes  may  be 

made  when  a  loss  occurs  within  that  class, 
if  such  is  the  scheme  of  insurance  adopted  by 
the  association.  In  re  Albion  Assur.  Soc,  12 
Ch.  Div.  239;  Atlantic  Mut.  F.  Ins.  Co.  v. 
Moody,  74  Me.  385 ;  Citizens'  Mut.  F.  Ins. 
Co.  v.  Sortwell,  8  Allen  (Mass.)  217;  Baker*. 
Citizens'  Mut.  F.  Ins.  Co.,  51  Mich.  243;  Mc- 
Donald v.  Ross-Lewin,  29  Hun  (N.  Y.)  87; 
Sands  v.  Shoemaker,  4  Abb.  App.  Dec.  (N. 
Y.)  149. 

But  where  a  member  is  entitled  to  an  assess- 
ment upon  all  other  policy  holders,  the  com- 
pany cannot,  by  the  adoption  of  such  a  scheme, 
limit  such  right  to  the  assessment  of  a  partic- 
ular class.  Stewart  v.  Lee  Mut.  F.  Ins. 
Assoc.,  64  Miss.  499.  See  Allen  v.  Winne, 
15  Wis.  113. 

Maine. — An  assessment  which  ignores  a  di- 
vision into  classes  of  the  makers  of  premium 
notes  required  by  the  charter  to  be  made  is 
invalid.  Atlantic  Mut.  F.  Ins.  Co.  v.  Moody, 
74  Me.  385. 

Massachusetts. — The  directors  of  a  mutual 
insurance  company  may  divide  the  property 
insured  by  them  into  classes,  under  Stat.  1849, 
c.  104,  (j  2,  from  time  to  time,  as  the  policies 
are  issued ;  and  after  the  full  amount  of  one 
hundred  thousand  dollars  is  subscribed  to  be 
insured  in  each  class,  the  policies  will  take 
effect,  and  one  who  becomes  insured  there- 
after cannot  object,  in  an  action  to  recover  an 
assessment  upon  his  deposit  note,  that  the  pro- 
ceedings were  irregular.  Citizens'  Mut.  F. 
Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217. 

New  York. — A  mutual  insurance  company, 
organized  under  the  General  Insurance  Com- 
panies Act  of  April  10,  1849,  may  divide  its 
risks  into  classes,  according  to  the  degree  of 
hazard,  and  assess  the  premium  notes  only  for 
the  payment  of  the  losses  happening  in  the 
class  to  which  such  notes  belong.  White  v. 
Ross,  15  Abb.  Pr.  (N.  Y.  Ct.  App.)  66,  over- 
ruling Thomas  v.  Achilles,  16  Barb.  (N.  Y.) 
491. 

Annual  Interest  Plan — Pennsylvania. — A  note 
on  the  "annual  interest  plan,"  not  assessable 
to  meet  losses  until  other  classes  of  notes  have 
paid,  in  assessments,  an  amount  equal  to  in- 
terest paid  on  notes  of  its  class,  is  subject, 
after  interest  has  fallen  due  and  remained 
wholly  unpaid,  to  assessment,  along  with  notes 
of  other  classes,  proportionately  on  the  losses 
sustained.  Crawford  v.  Susquehanna  Mut. 
F.  Ins.  Co.  (Pa.  1888),  12  Atl.  Rep.  844.  See 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136 
Pa.  St.  499,  holding  also  that  the  basis  of  the 
"schedule  premium,"  which  was  found  by 
multiplying  the  amount  of  insurance  by  the 
percentage  or  rate  of  the  risk,  was  just  and 
equitable. 
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or  laws  of  the  association  j1  and  in  any  case  the  measure  of  liability  is  pro- 
portionately coextensive  with  the  losses  and  liabilities  of  the  company,* 
which  may  result  from  various  causes,3  up  to  the  amount  of  the  premium 
notes.4 


1.  Amount  Expressly  Limited. — Where  the 
amount  of  premium  and  the  rate  per  cent, 
were  left  blank  in  a  Lloyd's  policy,  and  the 
words  "  twenty  pounds  per  centum  "  were  add- 
ed in  italics  in  another  line,  and  the  rules  of 
the  association  contained  nothing  which  lim- 
ited the  liability  of  members,  but  provided 
that  they  should  make  good  all  losses  pro- 
portionately to  the  amount  of  their  premiums, 
the  court  did  not  decide  what  meaning,  if  any, 
the  words  "  twenty  pounds  per  centum"  had, 
but  held  that  the  amount  for  which  the  mem- 
ber was  liable  was  not  limited  to  twenty  per 
«ent.  on  the  amount  he  had  insured.  Gray  v. 
Gibson,  L.  R.  2  C.  P.  120. 

The  liability  of  a  member  to  contribute  his 
proportion  of  the  company's  losses  cannot  be 
limited,  lessened,  or  avoided  by  any  arrange- 
ment or  contract  with  the  company,  unless  in 
accordance  with  the  associate  purposes.  Rus- 
sell v.  Berry,  51  Mich.  287. 

2.  Measure  of  Liability. — In  mutual  fire  com- 
panies the  liability  to  assessments  is  meas- 
ured, not  by  the  proportion  of  the  expired  to 
the  unexpired  term  of  the  policy,  but  by  the 
liabilities  of  the  company.  Com.  v.  Massa- 
chusetts Mut.  F.  Ins.  Co.,  112  Mass.  116. 

Coextensive  with  Losses. — Where  the  assess- 
ments were  only  slightly  in  excess  of  the 
amount  actually  required  for  the  payment  of 
losses,  in  an  action  on  a  premium  note  it  was 
presumed  that  the  gross  sum  was  properly 
laid,  in  view  of  the  costs  attending  the  collec- 
tion of  numerous  small  amounts,  and  the 
probable  insolvency  of  the  makers  of  some  of 
the  notes.  Lehigh  Valley  F.  Ins.  Co.  v.  Dry- 
loos  (Pa.  1887),  9  Atl.  Rep.  262. 

Evidence  of  Loss. — The  record  of  losses  kept 
by  the  company  is  prima  facie  evidence  of 
such  losses  having  occurred.  People's  Mut. 
Ins.  Co.  v.  Allen,  10  Gray  (Mass.)  297;  West 
Branch  Ins.  Co.  v.  Macklin,  66  Pa.  St.  34. 

In  an  action  by  a  mutual  life  insurance  com- 
pany against  a  member  for  assessments,  where 
the  defendant  denies  having  the  policy  when 
called  upon  to  produce  it,  the  entries  in  the 
company's  books,  and  the  application  for  the 
policy  after  the  signature  thereto  has  been 
verified  by  the  defendant,  are  competent  evi- 
dence of  membership.  New  Era  L.  Assoc.  v. 
Rossiter,  132  Pa.  St.  314. 

Where  the  defendant  files  an  affidavit  under 
the  Pennsylvania  Act  of  May  1,  1876,  §  56 
(P.  L.  53),  the  plaintiff  is  bound  to  prove  its 
claim  as  if  the  statutory  provision  which 
makes  an  assessment  certificate  prima  facie 
evidence  of  the  validity  of  the  assessment  had 
not  been  enacted.  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Gackenbach,  115  Pa.  St.  492. 

Recital  in  Deposit  Note. — In  an  action  by  a 
mutual  insurance  company  against  one  of  its 
members,  for  an  assessment  made  on  a  deposit 
note,  where  the  note  itself  recites  the  receiving 
of  a  policy,  such  recital  is  prima  facie  evidence 
that  a  policy  has  been  issued;  and  it  is  no 
3  C.  of  L. — 70  1 


ground  for  a  new  trial  that  only  an  abstract  of 
the  policy  was  introduced  in  evidence  by  the 
company.  New  England  Mut.  F.  Ins.  Co.  v. 
Belknap,  9  Cush.  (Mass.)  140. 

3.  Deficiency — Default  of  Others. — The  maker 
is  liable  to  pay  an  assessment  made  upon  his 
note  to  meet  a  deficiency  in  funds  caused  by  the 
inability  of  other  members  to  pay  the  propor- 
tion of  losses  assessed  upon  their  notes.  Bangs 
v.  Gray,  12  N.  Y.  477,  reversing  Matter  of 
Bangs,  15  Barb.  (N.  Y.)  264;  Osgood  v. 
Strauss,  65  Barb.  (N.  Y.)  383. 

Set-off. — The  insured  is  entitled,  however, 
to  set-off  for  loss  under  the  policy,  where  it 
is  stipulated  that  the  "  loss  shall  be  paid,  the 
amount  of  the  premium  note  being  first  de- 
ducted." Columbian  Ins.  Co.  v.  Bean,  113 
Mass.  541. 

Where  an  Association  Borrows  Money  to  pay 

losses  for  which  members  are  liable  to  an  as- 
sessment, they  are  equally  liable  on  an  assess- 
ment to  pay  a  judgment  on  the  notes  given 
for  the  borrowed  money.  Orr  v.  Mercer 
County  Mut.  F.  Ins.  Co.,  114  Pa.  St.  389.  It 
was  so  held  where  money  was  borrowed  from 
banks  to  pay  actual  losses,  and  a  loan  obtained 
from  another  party  to  pay  the  banks,  and  judg- 
ment confessed  by  the  company  in  favor  of 
such  second  party.  Eichman  v.  Hersker,  170 
Pa.  St.  402. 

4.  Amount  of  Note  the  Limit  of  LiabUity. — It  is 
generally  provided  in  the  contract  or  laws  of 
the  association,  that  the  assessment  shall  not 
exceed  the  amount  of  the  note  or  obligation. 
Mutual  Ben.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  133. 

And  In  Macklem  v.  Bacon,  57  Mich.  334,  it 
was,  held  that  a  general  understanding  to  that 
effect  should  prevail.  (Campbell,  J.,  dissent- 
ing. ) 

Upon  payment  of  the  full  amount  the  in- 
sured becomes  the  owner  of  a  paid-up  policy 
for  the  remainder  of  the  original  term.  Amer- 
ican Ins.  Co.  v.  Klink,  65  Mo.  78. 

The  liability  of  the  members  upon  their 
deposit  notes  cannot  be  increased  by  the  fact 
that  the  company  has  become  insolvent,  and 
its  effects  are  transferred  to  a  receiver. 
Shaughnessy  v.  Rensselaer  Ins.  Co.,  21  Barb. 
(N.  Y.)  605. 

Assessments  may  be  made  on  the  whole 
amount  of  the  note,  although  the  promissor 
has  an  insurable  interest  in  a  part  only  of  the 
property  covered  by  the  policy.  New  Eng- 
land Mut.  F.  Ins.  Co.  v.  Belknap,  9  Cush. 
(Mass.)  140. 

Interest. — Upon  a  recovery  on  a  premium 
note  for  the  nonpayment  of  assessments,  the 
plaintiff  is  entitled  to  interest  from  the  time 
when  the  assessments  were  payable.  Hyatt  v. 
Wait,  37  Barb.  (N.  Y.)  29. 

Statutory  Liability. — Unearned  premiums  do 
not  come  within  the  meaning  of  the  Massa- 
chusetts statutes  imposing  a  personal  liability 
upon  members  of  mutual  insurance  companies. 
It  is  a  condition  to  such  statutory  liability  that 
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The  Period  during  which  accumulating  losses  are  to  be  estimated  in  deter- 
mining the  amount  of  assessments  upon  premium  notes  is  during  the 
continuance  of  membership;  that  is,  during  the  continuance  of  the  policy  of 
insurance.1  But  there  is  no  difference  in  the  nature  of  the  liability  upon 
such  notes  between  members  and  those  who  have  ceased  to  be  members,  unless 
the  contract  provides  otherwise.2 

c.  Action  on  Notes. — The  principal  distinction  between  mutual  insur- 
ance  strictly  so  called,  and  that  effected  by  means  of  premium  notes,  is  that 
w  hereas  in  the  former,  cooperation  by  means  of  assessments  is  voluntary, 
in  the  latter  case  cooperation  may  be  coerced  by  means  of  an  action  upon 


the  amount  due  upon  premium  notes  shall  be 
first  exhausted.  Com.  v.  Monitor  Mut.  F. 
Ins.  Co.,  112  Mass.  150. 

"The  Whole  Amount  of  the  Deposit  Note," 

which  the  directors  of  insurance  companies 
are  by  statute  allowed  to  sue  for  and  collect 
upon  default  made  in  the  payment  of  an  as- 
sessment, means  only  the  whole  amount  of  the 
note  as  it  stood  reduced  by  all  payments  of 
assessments  which  had  at  any  previous  time 
been  made  thereon,  and  without  interest. 
Bangs  v.  Bailey,  37  Barb.  (N.  Y.)  630. 

1.  Losses  during  Membership,  i.  e.,  during 
the  existence  of  the  policy,  in  consideration 
of  which  the  premium  note  was  given,  are  the 
only  losses  for  which  such  note  is  liable  to 
assessment.  Swing  v.  Akeley  Lumber  Co. 
(Minn.  1895),  64  N.  W.  Rep.  97. 

Termination — Subsequent  Loss. —  Where  a 
member  of  a  mutual  fire  insurance  company 
sold  the  property  insured,  before  its  destruc- 
tion by  fire,  it  was  held  that  an  interest  in  the 
property  insured  being  an  essential  incident 
to  the  relation  of  insurance,  membership  was 
thereby  dissolved,  and  the  member  was  not 
liable  to  pay  an  assessment  on  his  premium 
note  for  such  loss.  Wilson  v.  Trumbull  Mut. 
F.  Ins.  Co.,  19  Pa.  St.  372. 

Policy  Avoided  by  Company. — Where  the 
company  exercised  its  election  to  avoid  a  pol- 
icy for  nonpayment  of  assessments,  this  was 
held  to  be  conclusive  against  the  company  in 
an  action  by  it  to  recover  an  assessment  for 
losses  subsequently  accruing.  Tuckerman  v. 
Bigler,  46  Barb.  (N.  Y.)  375. 

To  the  same  effect  is  Smith  v.  Saratoga 
County  Mut.  F.  Ins.  Co.,  3  Hill  (N.  Y.)  508, 
where  the  policy  was  avoided  by  a  mortgage 
of  the  property  in  contravention  of  the  pro- 
visions of  a  by-law. 

Expiration  of  Policy. — Under  the  following 
provision  in  a  policy:  "All  members  whose 
policies  are  in  force  at  the  time  the  assess- 
ment may  be  declared  shall  be  liable  to  assess- 
ments for  all  losses  adjusted,  unadjusted,  and 
unpaid,  and  all  other  liabilities  then  existing 
against  the  company,  subject  to  abatement  as 
hereinafter  specified.  Second,  all  members 
whose  policies  have  expired  and  are  not  in 
force  at  the  time  such  assessment  is  de- 
clared shall  nevertheless  be  liable  to  assess- 
ment for  all  unpaid  losses  and  other  liabilities 
which  existed  at  the  time  of  the  expiration  of 
such  policy  or  policies,  pro  rata  with  those 
then  in  force,"  and  the  following  provision  in 
a  by-law,  referred  to  in  the  policy:  "And  the 
amount  thus  ascertained  and  levied  upon  such 
expired  policies  shall  be  deducted  from  the 


gross  amount  of  liabilities  of  the  company  for 
which  such  assessment  is  to  be  made,  and  bal- 
ance of  liabilities  then  remaining  to  be  as- 
sessed upon  the  policies  then  in  force,"  it  was 
held  that  there  could  be  no  recovery  of  an  as- 
sessment levied  after  the  expiration  of  a  policy. 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Oberholtzer, 
172  Pa.  St.  223. 

In  Indiana  Mut.  F.  Ins.  Co.  v.  Conner,  5 
Ind.  170,  it  was  held  that  the  sale  of  property 
insured  avoided  the  policy  and  dissolved  the 
contract  of  membership  and  absolved  the  as- 
sured from  assessments  for  further  losses,  not- 
withstanding a  provision  in  the  charter  that 
he  should  be  held  liable  on  the  premium  note 
until  the  surrender  of  the  policy.  See  also 
supra,  this  section,  Extent  of  Liability. 

2.  Subsequent  Assessments. — Although  the 
policy  has  been  avoided  and  liability  to  con- 
tribute for  subsequent  losses  has  ceased,  the 
member  is  nevertheless  liable  to  pay  assess- 
ments for  losses  occurring  while  the  contract 
of  membership  was  in  force,  although  the 
assessment  was  not  made  until  subsequently. 
Smith  v.  Saratoga  County  Mut.  F.  Ins.  Co., 
3  Hill  (N.  Y.)  508. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Jarvis,  22 
Conn.  146,  the  court,  by  Hinman,  J.,  said: 
"  The  premium  notes  all  stand  upon  the  same 
footing,  and  the  character  which  the  charter 
and  the  regulations  of  the  association  im- 
pressed upon  them  at  their  inception  must 
remain,  unless  there  is  something  in  the  same 
documents  to  alter  it."  To  the  same  effect  is 
Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29. 

Where  the  by-laws  of  a  mutual  insurance 
society  declared  that  all  expired  policies 
should  be  assessable  pro  rata  for  losses  occur- 
ring at  the  time  of  such  expiration,  an  assess- 
ment which  does  not  include  such  expired 
policies  is  void.  Tolford  v.  Church,  66  Mich. 
431- 

Agency. — A  member  of  a  mutual  fire  insur- 
ance company  is  not  discharged  from  his  lia- 
bility on  his  deposit  note  for  losses  already 
accrued,  by  the  cancellation  of  his  policy  by  a 
general  corresponding  agent  of  the  company, 
accompanied  by  a  promise  to  surrender  the 
note,  without  proving  the  authority  of  such 
agent  to  surrender  the  note.  Marblehead 
Mut.  F.  Ins.  Co.  v.  Underwood,  3  Gray 
(Mass.)  210. 

Subsequent  Collection  of  Assessment. — The 
collection  of  an  assessment  subsequently  to  the 
termination  of  the  insurance  contract,  does 
not  thereby  revive  the  policy  so  as  to  render 
the  company  liable  for  loss.  Shultz  v.  Hawk- 
eye  Ins.  Co.,  42  Iowa  239. 
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the  premium  notes  as  upon  any  other  contract,1  after  sufficient  notice1 
of  a  regular  assessment,3  and  failure  to  pay.4 


1.  Gore  Dist.  Mut.  F.  Ins.  Co.  v.  Simons, 
13  U.  C.  B.  560;  Crowley  v.  Agricultural 
Mut.  Assur.  Assoc.,  21  U.  C.  C.  P.  567;  Mu- 
tual Ben.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  133; 
Eichman  v.  Hcrsker,  170  Pa.  St.  414. 

Refusal  to  Take  Policy  or  Sign  Note. — A  mu- 
tual fire  insurance  company  cannot  maintain 
an  action  for  the  premium  and  deposit  note 
against  a  person  on  whose  application  they 
have  made  out  a  policy,  at  a  rate  of  premium 
agreed  upon,  but  who  refuses,  on  request,  to 
take  the  policy  or  sign  the  deposit  note. 
Real  Estate  Mut.  F.  Ins.  Co.  v.  Roessle,  1 
Gray  (Mass.)  336. 

Under  the  Laws  of  Indiana  such  a  company 
may  provide  in  its  constitution  or  by-laws 
that,  unless  all  premium  notes  shall  be  paid  in 
instalments  as  ordered  by  the  directors,  the 
entire  notes  shall  then  become  due  and  col- 
lectible. German  Mut.  F.  Ins.  Co.  v.  Franck, 
22  Ind.  364. 

2.  As  to  What  Is  Sufficient  Notice,  see  supra, 
this  section,  Notice  of  Assessment. 

3.  Necessity  for  Regular  Assessment. — A  pre- 
mium note  payable  "  in  such  portions  and  at 
such  times  as  the  directors  of  said  company 
require,"  is  no  evidence  of  liability  when  not 
accompanied  by  proof  that  the  directors  had 
made  any  assessment.  Hagan  v.  Merchants, 
etc.,  Ins.  Co.,  81  Iowa  321. 

Where  the  charter  provides  that  all  assess- 
ments shall  be  determined  by  the  directors, 
and  lays  down  the  rules  by  which  the  amount 
to  be  raised,  and  the  manner  in  which  it  is  to 
be  apportioned,  are  fixed,  all  that  is  necessary 
is  that  the  directors  determine  by  vote  that 
an  assessment  be  made ;  and  such  vote  is  a 
sufficient  requirement  of  a  payment  to  be 
made  on  the  premium  note.  Atlantic  Mut. 
F.  Ins.  Co.  v.  Sanders,  36  N.  H.  252. 

But  where  a  note  was  given  to  an  insurance 
company,  payable  in  such  portions  and  at  such 
time  or  times  as  the  directors  might  require, 
and  a  resolution  of  the  directors  assigned  all 
the  assets  of  the  company,  this  note  included, 
to  the  plaintiff  in  trust,  that  he  should  collect 
them  to  pay  the  debts  of  the  company,  it  was 
held  that  this  was  a  sufficient  requirement. 
Hill  v.  Reed,  16  Barb.  (N.  Y.)  280. 

Proof  of  Assessment  is  a  prerequisite  to  a 
right  of  action.  Mutual  Ben.  L.  Ins.  Co.  v. 
Jarvis,  22  Conn.  133. 

As  to  whether  an  assessment  shall  be  con- 
sidered regular  or  not,  see  supra,  this  section, 
Discretionary  Pozver. 

4.  Upon  a  Breach  of  Conditions,  the  company 
may  recover  the  full  amount  of  the  note,  and 
not  merely  such  part  as  would  bear  the  same 
proportion  to  the  full  amount  as  that  portion 
of  the  period  of  the  risk,  prior  to  the  notice 
of  default,  bears  to  the  entire  period  covered 
by  the  policy.  American  Ins.  Co.  v.  Klink, 
65  Mo.  78. 

Valid  Defenses. — The  following  have  been 
held  to  be  valid  defenses:  An  unfulfilled 
agreement  of  the  company  to  make  a  loan  of 
money  to  the  member  in  consideration  of  his 
execution  of  the  note,  and  the  damages  result- 


ing from  a  breach  of  such  agreement ;  or  that 
he  has  rescinded  the  contract  by  returning  the 
policy  and  demanding  the  note.  Life  Assoc. 
of  America  v.  Cravens,  60  Mo.  388.  Or  the 
illegality  of  the  policy  for  noncompliance  by 
a  foreign  company  with  the  laws  of  the  state 
regarding  foreign  corporations.  Lamb  v. 
Lamb,  6  Biss.  (U.  S.)  420.  Or  that  the  note 
was  given  for  an  amount  prohibited  by  law. 
Otis  7'.  Harrison,  36  Barb.  (N.  Y.)  210/  That 
there  has  been  a  compromise  of  the  claim  by 
the  directors,  and  a  cancellation  of  the  policy 
and  a  surrender  of  the  note.  Tolford  v. 
Church,  66  Mich.  431 ;  Wadsworth  v.  Davis, 
13  Ohio  St.  123;  York  County  Mut.  F.  Ins. 
Co.  v.  Turner,  53  Me.  225;  Hyde  v.  Lynde,  4 
N.  Y.  387;  Campbell  v.  Adams,  38  Barb.  (N. 
Y.)  132.  And  see  Miner  v,  Judson,  2  Lans. 
(N.  Y.)  300.  That  there  is  no  law  authorizing 
such  companies  to  do  business.  Barbor  v. 
Boehm,  21  Neb.  450.  That  the  defendant  was 
never  a  member  of  the  company,  because  his 
acceptance  of  a  policy  was  induced  by  fraud, 
and  that  there  are  no  equities  in  other  parties 
which  require  him  to  be  held  liable,  and  that 
the  losses  for  the  payment  of  which  the  as- 
sessment is  levied  occurred  before  his  policy 
was  taken  out.  Capital  City  Mut.  F.  Ins.  Co. 
v.  Boggs,  172  Pa.  St.  91. 

Where  an  insurance  note,  given  prior  to 
1853,  was  regularly  assessed  to  its  full  amount, 
the  time  of  payment  fixed,  and  notice  of  the 
assessment  duly  published,  as  required  by  the 
charter  and  the  by-laws  of  the  company,  an 
action  upon  it  is  barred  by  the  statute  of  limi- 
tations in  six  years  from  its  maturity.  Sands 
v.  Lilienthal,  46  N.  Y.  541. 

Insufficient  Defenses. — It  is  no  defense  to  an 
action  for  an  assessment,  either  that  the  com- 
pany has  not  accepted  its  charter,  or  has  not 
otherwise  conformed  to  the  law  in  respect  to 
securing  corporate  existence  and  powers. 
Traders'  Mut.  F.  Ins.  Co.  v.  Stone,  9  Allen 
(Mass.)  483;  Appleton  Mut.  F.  Ins.  Co.  v. 
Jesser,  5  Allen  (Mass.)  446;  Citizens'  Mut.  F. 
Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217; 
Sands  v.  Hill,  42  Barb.  (N.  Y.)  651;  Cooper 
v.  Shaver,  41  Barb.  (N.  Y.)  151;  Brouwer  v. 
Appleby,  1  Sandf.  (N.  Y.)  158;  Currie  v. 
Mutual  Assur.  Soc,  4  Hen.  &  M.  (Va.)  315, 
4  Am.  Dec.  517;  Yard  v.'  Pacific  Mut.  Ins. 
Co.,  10  N.  J.  Eq.  480,  64  Am.  Dec.  467;  Hope 
Mut.  F.  Ins.  Co.  v.  Beckmann,  47  Mo.  93; 
Fell  v.  McHenry,  42  Pa.  St.  41.  Or  that  the 
company  is  insolvent.  Alliance  Mut.  Ins. 
Co.  v.  Swift,  ioCush.  (Mass.)  433;  Sterling 
v.  Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  75,  72 
Am.  Dec.  773;  Conigland  v.  State  Mut.  L. 
Ins.  Co.,  Phil.  Eq.  (N.  Car.)  341,  98  Am.  Dec. 
89;  Cary  :•.  Nagel,  2  Biss.  (U.  S.)  244;  Van- 
atta  "'.  New  Jersey  Mut.  L.  Ins.  Co.,  31  N. 
J.  Eq.  15.  Or  that  a  vote  was  cast  for  the 
cancellation  of  all  its  policies  by  the  com- 
pany, and  that  the  insured  did  not  assent  to 
such  cancellation.  Alliance  Mut.  Ins.  Co.  v. 
Swift,  10  Cush.  (Mass.)  433;  Sterling  v. 
Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  75,  72 
Am.  Dec.  773;  Conigland  v.  State  Mut.  L. 
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Premium  Notes  Are  Assignable  in  like  manner  and  effect  as  other  absolute  written 
promises.1 

VIII.  PAYMENT  OF  BENEFITS — 1.  Generally — When  Beneficiary  Becomes  Entitled. — 

The  right  to  receive  benefits  becomes  vested  in  the  legally-designated  bene- 
ficiary immediately  upon  the  death  of  the  member  while  in  good  standing, 
and  the  amount  apportioned  from  the  fund  should  be  paid  direct  to  such 
beneficiary,  not  to  the  executor  or  administrator  of  the  deceased.2 


Ins.  Co.,  Phil.  Eq.  (N.  Car.)  341,  98  Am. 
Dec.  89.  Or  that  there  is  a  want  of  insurable 
interest.  New  England  Mut.  F.  Ins.  Co.  v. 
Belknap,  9  Cush.  (Mass.)  140;  Com.  v.  Mas- 
sachusetts Mut.  F.  Ins.  Co.,  112  Mass.  116; 
Boot,  etc.,  Manufacturers'  Mut.  F.  Ins.  Co.  v. 
Melrose  Orthodox  Congregational  Soc,  117 
Mass.  199;  Cumings  v.  Sawyer,  117  Mass. 
30;  Columbia  Ins.  Co.  v.  Buckley,  83  Pa.  St. 
293,  298,  24  Am.  Rep.  172. 

When  the  charter  of  a  mutual  insurance 
company  provides  that,  in  an  action  for  the  re- 
covery of  assessments,  the  certificate  of  the  sec- 
retary shall  be  prima  facie  evidence  of  the 
assessment  and  amount  due ;  or  even,  in  the 
absence  of  such  provision,  if  the  plaintiff 
proves  its  claim  without  showing  so  large  an 
excess  in  the  assessment  as  in  itself  satisfies  the 
jury  of  fraud  or  gross  mistake,  it  is  entitled  to 
recover,  the  burden  of  showing  fraud  or  mis- 
conduct is  on  the  defendant  when  he  relies  on 
that  as  a  defense.  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Gackenbach,  115  Pa.  St.  492. 

Where  such  evidence  is  supplemented  by 
proof  that,  while  the  defendant  was  insured, 
deaths  occurred  among  the  members,  for 
which  he  was  assessed,  and  notice  thereof  was 
given  him,  it  is  proper,  in  the  absence  of  any 
contradictory  testimony,  to  instruct  the  jury 
to  find  for  the  plaintiff.  New  Era  L.  Assoc. 
v.  Rossiter,  132  Pa.  St.  314. 

1.  Premium  Notes  Assignable. — Howland  v. 
Myer,  3  N.  Y.  290;  Furniss  v.  Gilchrist,  1 
Sandf.  (N.  Y.)  53;  Brouwer  v.  Appleby,  1 
Sandf.  (N.  Y.)  158;  Brouwer  v.  Hill,  1  Sandf. 
(N.  Y.)  629;  Holbrook  v.  Basset,  5  Bosw. 
(N.  Y.)  147;  Brookman  v.  Metcalf,  5 
Bosw.  (N.  Y.)  429,  32  N.  Y.  591;  Marine 
Bank  v.  Clements,  6  Bosw.  (N.  Y.)  166; 
Hope  Mut.  L.  Ins.  Co.  v.  Taylor,  2 
Robt.  (N.  Y.)  278;  Sands  v.  Campbell,  31 
N.  Y.  345;  Crooke  v.  Mali,  11  Barb.  (N.  Y.) 
205;  Hone  V.  Folger,  1  Sandf.  (N.  Y.)  177; 
Hone  v.  Ballin,  1  Sandf.  (N.  Y.)  181  ;  Mer- 
chants Mut.  Ins.  Co.  v.  Rey,  1  Sandf.  (N.  Y.) 
184 ;  Aspinwall  v.  Meyer,  2  Sandf.  (N.  Y.)  180 ; 
Lawrence  v.  McCready,  6  Bosw.  (N.  Y.) 
329;  Chesbrough  v.  Wright,  41  Barb.  (N. 
Y.)  28. 

A  mutual  insurance  company  took  up  a  sub- 
scription, by  which  the  subscribers  agreed  to 
give  their  notes  for  premiums  in  advance  of 
insurance  to  be  effected  by  them,  the  subscrip- 
tion not  to  be  binding  until  the  sum  of  three 
hundred  thousand  dollars  was  subscribed. 
That  sum  was  in  form  subscribed,  the  defend- 
ants being  subscribers,  and  the  defendants 
voluntarily  gave  their  notes  for  the  amount 
of  their  subscription.  All  parties  acted  in 
good  faith,  and  without  any  fraud,  misrepre- 
sentation, or  concealment.  It  was  held  that 
such  notes  were,  in  the  hands  of  the  company, 


valid,  binding  notes,  which  the  company  had 
a  right  to  negotiate  for  the  purpose  of  paying 
claims  or  otherwise,  in  the  course  of  its  busi- 
ness, notwithstanding  it  ultimately  appeared 
that  some  of  the  subscriptions  were  not  valid, 
binding  subscriptions,  and  notwithstanding 
if  the  notes  had  not  been  given  the  defend- 
ants might  have  legally  refused  to  give  them 
on  the  ground  that  the  condition  of  the  sub- 
scription had  not  been  in  fact  satisfied.  Hol- 
brook -'.  Basset,  5  Bosw.  (N.  Y.)  147. 

2.  Payment  Direct  to  the  Beneficiary  should 
be  made  by  the  association,  and  an  action  to 
recover  may  be  maintained  by  the  beneficiary 
in  his  own  name: 

United  States. — Worley  V.  Northwestern 
Masonic  Aid  Assoc.,  3  McCrary  (U.  S.)  53, 
10  Fed.  Rep.  227. 

California. — Swift  v.  San  Francisco  Stock, 
etc.,  Board,  67  Cal.  567. 

Indiana. — Supreme  Lodge,  etc.,  v.  Abbott, 
82  Ind.  t. 

Kansas. — Felix  v.  Grand  Lodge,  etc.,  31 
Kan.  81,  47  Am.  Rep.  479. 

Maryland . — Smith  v.  Baltimore,  etc.,  R. 
Co.,  81  Md.  412. 

Massachusetts. — Briggst'.  Earl,  i3gMass.  473. 

Michigan. — Catholic  Mut.  Ben.  Assoc.  v. 
Priest,  46  Mich.  429;  Catholic  Mut.  Ben. 
Assoc.  v.  Firnane,  50  Mich.  82;  Supreme 
Lodge,  etc.,  v.  Nairn,  60  Mich.  44;  Neville  v. 
Detroit  Firemen's  Fund  Assoc.,  104  Mich.  149.' 

Minnesota.  —  Richmond  v.  Johnson,  2$ 
Minn.  447. 

Missouri. — Schmidt  v.  Grand  Grove,  8M0. 
App.  601;  Fenn  v.  Lewis,  10  Mo.  App.  478, 
81  Mo.  259. 

New  Torh. — Bown  v.  Catholic  Mut.  Ben. 
Assoc.,  33  Hun  (N.  Y.)  263;  Durian  v.  Cen- 
tral Verein,  7  Daly  (N.  Y.)  168. 

Wisconsin . — Ballou  v.  Gile,  50  Wis.  614. 

Compare  Fuller  v.  Baltimore,  etc.,  Em- 
ployees' Relief  Assoc.,  67  Md.  433. 

Vested  Right. — Upon  the  death  of  the  mem- 
ber the  right  of  the  beneficiary  to  the  benefits 
contracted  for  becomes  vested,  and  cannot  be 
divested  or  diminished  by  the  association. 
Gundlach  v.  Germania  Mechanics'  Assoc.,  49 
How.  Pr.  (N.  Y.  Supreme  Ct.)  190;  Schunck 
v.  Gegenseitiger  Wittwen  und  Waisen  Fond, 
44  Wis.  369.  Compare  Fugure  v.  St.  Joseph 
Mut.  Soc,  46  Vt.  362. 

Death  of  Beneficiary  after  Death  of  Member — 
Two  Beneficiaries — Survivorship. — Under  a  cer- 
tificate naming  two  beneficiaries,  and,  "in 
case  of  death  of  either,  full  amount  to  go  to 
the  survivor  if  living,  if  not  living  to  the 
heirs  of  said  member,"  on  the  death  of  the 
member  the  shares  of  both  beneficiaries  vest 
in  them,  and  if  one  dies  before  payment  of 
the  benefit  his  share  goes  to  his  executor, 
not  to  the  survivor.  Union  Mut.  Assoc.  v. 
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Performance  of  Conditions  Precedent. —  But  beneficiaries  are  entitled  to  the  fund 
only  upon  a  fair  compliance  with  such  regulations  of  the  association  as  were 
made  conditions  precedent  to  payment  in  the  original  contract  of  member- 
ship; such  as,  that  proof  of  death  shall  be  made  in  a  prescribed  manner  and 
form  and  within  a  given  time;1  or,  in  like  manner,  proof  of  sickness  or 
disability  by  a  member,  where  such  is  a  condition  for  the  payment  of  bene- 
fits;2 or  that  suit  for  the  recovery  of  benefits  shall  be  brought  within  a 


Montgomery,  70  Mich.  587,  14  Am.  St.  Rep. 
SI9- 

Such  Right  of  Action  Is  Assignable. — Briggs  v. 
Earl,  139  Mass.  473  ;  Kinsloe  v.  Davis,  167  Pa. 
St.  519,  46  Am.  St.  Rep.  689. 

Funds  Are  Not  Attachable  by  trustee  process 
while  in  the  hands  of  the  association,  under 
Massachusetts  Stat.  1888,  c.  429,  §  15;  Saund- 
ers v.  Robinson,  144  Mass.  306;  Geer  v.  Hor- 
ton,  159  Mass.  259. 

The  Guardian  of  a  Minor  beneficiary  is  en- 
titled to  receive  and  control  the  fund  in  trust 
for  the  beneficiary.  Holland  v.  Taylor,  m 
Ind.  I2i. 

The  Administrator  Is  Not  Entitled  to  Recover 

the  amount  of  the  fund  where  the  designation 
was  to  the  "devisees"  of  a  deceased  member. 
Worley  v.  Northwestern  Masonic  Aid  Assoc., 
3  McCrary  (U.  S.)  53. 

The  Administrator  is  Entitled  to  Recover  where 
the  designation  was  the  "legal  heirs"  of  a 
member,  he  being  in  such  case  the  proper 
claimant.  Rindge  v.  New  England  Mut.  Aid 
Soc,  146  Mass.  286. 

Where  a  Trustee  Declined  to  Act  in  accord- 
ance with  instructions  given  by  a  member 
that  he  should  receive  the  death  benefit  in 
trust  for  the  member's  wife  and  children,  it 
was  held  that  the  administrator  of  the  estate 
could  properly  maintain  an  action  for  the 
fund.  Neville  v.  Detroit  Firemen's  Fund 
Assoc.,  104  Mich.  149. 

Creditors  Have  No  Claim  to  the  Benefit  Fund 
unless  it  is  payable  to  legal  representatives  of 
the  deceased  member,  which  can  only  be  in 
case  of  an  entire  failure  of  beneficiaries,  where 
the  restrictions  as  to  beneficiaries  do  not  ex- 
clude the  estate  of  the  member,  and  there  is 
no  provision  for  reversion  to  the  association. 
Beeckel  v.  Imperial  Council,  etc.,  58  Hun 
(N.  Y..)  7;  Eastman  v.  Provident  Mut. Relief 
Assoc.,  62  N.  H.  555  ;  Ballou  v.  Gile.50Wis.614. 

Where  a  creditor  was  properly  substituted 
for  the  wife  as  beneficiary,  to  secure  a  debt, 
it  was  held  that  he  could  not  subject  the  fund 
to  the  payment  of  additional  claims  against 
the  member  which  came  to  his  hands  after  the 
substitution.    Levy  v.  Taylor,  66  Tex.  652. 

Payment  to  an  Agent  of  the  Association,  who 
did  not  pay  it  over  to  the  beneficiary,  does 
not  relieve  the  association  from  liability,  as 
the  beneficiary  is  entitled  to  payment  direct. 
Fisher  v.  Olive  Branch  Lodge  No.  33,  etc., 
152  Pa.  St.  449. 

A  Penalty  for  Failure  to  Pay  Benefits  within  a 
specified  time,  of  twelve  per  cent,  and  reason- 
able attorney's  fee,  is  provided  for  by  statute 
in  some  of  the  states.  Texas  Rev.  Stat.,  art. 
2953 ;  Mutual  Reserve  Fund  L.  Assoc.  v. 
Payne  (Tex.  Civ.  App.  1895), 32S.W.  Rep.  1063. 

Illegal  Claim. — It  is  the  duty  of  the  com- 


pany to  resist  payment  if  the  claim  is  illegal, 
although  assessment  has  been  made  and  the 
money  realized  for  the  purpose  of  payment. 
Mayer  v.  Equitable  Reserve  Fund  L.  Assoc., 
42  Hun  (N.  Y.)  237.  / 

For  a  Full  Discussion  of  the  law  relative  to 
beneficiaries,  see  the  title  Beneficiaries 
(in  Insurance),  ante. 

1.  Proof  of  Death. — Where  proof  of  death  is 
made  a  prerequisite  to  the  liability  of  the  as- 
sociation, due  proof  of  death  must  be  alleged 
and  proved  in  order  to  recover. 

California. — Millard  v.  Supreme  Council, 
etc.,  81  Cal.  340. 

Georgia. — Travelers  Ins.  Co.  v.  Sheppard, 
85  Ga.  751. 

Indiana. — Excelsior  Mut.  Aid  Assoc.  v. 
Riddle,  91  Ind.  84. 

Iovja. — Tisdale  -'.  Connecticut  Mut.  L.  Ins. 
Co.,  26  Iowa  170,  96  Am.  Dec.  136. 

Louisiana. — Boyd  v.  New  England  Mut.  L. 
Ins.  Co.,  34  La.  Ann.  848. 

Missouri. — Lancaster  v.  Washington  L. 
Ins.  Co.,  62  Mo.  121. 

New  York.- — Freeman  v.  National  Ben. 
Soc,  42  Hun  (N.  Y.)  252. 

Vermont. — Fairchild  r.  North-Eastern  Mut. 
L.  Assoc.,  51  Vt.  613. 

In  an  action  for  a  benefit  claimed  on  the 
death  of  a  member,  evidence  that  the  defend- 
ant's officers  declined  to  receive  proofs  of 
death  on  the  ground  that  the  deceased  mem- 
ber had'been  suspended  is  not  proof  of  actual 
suspension  such  as  to  require  a  nonsuit. 
Stewart  v.  Supreme  Council,  etc.,  36  Mo.  App. 
3r9- 

But  where  the  duty  of  making  proof  of  a 
death  devolved  under  the  by-laws  upon  a  sub- 
ordinate council,  the  association  cannot  escape 
liability  by  reason  of  the  neglect  of  such  coun- 
cil to  perform  its  duty.  Supreme  Council, 
etc.,  v.  Boyle,  10  Ind.  App.  301. 

As  to  Absence  of  Party  Raiding  Presumption  of 
Death,  see  Lancaster  v.  Washington  L.  Ins. 
Co.,  62  Mo.  121 ;  Hancock  v.  American  L.  Ins. 
Co.,  62  Mo.  26;  John  Hancock  Mut.  L.  Ins. 
Co.  v.  Moore,  34  Mich.  41 ;  Sensenderfer 
v.  Pacific  Mut.  L.  Ins.  Co.,  19  Fed.  Rep.  68; 
Whiteley  v.  Equitable  L.  Assur.  Soc,  72  Wis. 
170;  Prudential  Assur.  Co.  f.  Edmonds,  L.  R. 
2  App.  487.    See  also  the  title  Presumptions. 

2.  Proof  of  Disability  or  Sickness  is  a  condi- 
tion precedent  to  the  liability  of  an  association 
to  pay  benefits  to  a  member  upon  such  con- 
tingency. 

United  Stales. — Albert  v.  Order  of  Chosen 
Friends,  34  Fed.  Rep.  721. 

Delaware. — Magee  v.  Clayton  Lodge  No. 
4,  etc.,  5  Houst.  (Del.)  453. 

Indiana. — Irish  Catholic  Benevolent  Assoc. 
v.  O'Shaughnessey,  76  Ind.  191;  Bauer  v. 
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specified  time,  which  time  must,  however,  be  reasonable.1 

2.  Jurisdiction  Over  Beneficiaries — Where  Beneficiary  Not  a  Member. — The  rights  of 
beneficiaries  to  the  payment  of  benefits  are  not  affected  by  provisions  in  the 
laws  of  the  association  giving  the  association,  through  its  ruling  officers, 
jurisdiction  over  its  members,  for  the  reason  that  beneficiaries  are  not  parties 
to  the  contract  which  gives  the  association  such  jurisdiction.2 

Where  Beneficiary  a  Member. — It  is  manifestly  otherwise,  however,  where  a 
member  is  the  beneficiary,  i.  e.,  where  he  claims  sick  or  disability  benefits,  in 
which  case  a  provision  that  claims  shall  first  be  submitted  to  an  associate 
tribunal  is  binding  and  a  prerequisite  to  a  right  of  action  thereon.3 

ter  the  death  of  said  person  herein  insured  shall 
have  occurred,"  it  was  held  that  suit  could 
not  be  brought  nine  days  after  the  nine  months 
had  expired,  it  appearing  that  the  beneficiary- 
had  notice  of  the  death  forty-five  days  after 
the  decease.  Shackett  v.  People's  Mut.  Ben. 
Soc.  (Mich.  1895),  64  N-  w-  ReP-  875- 

2.  Jurisdiction  over  Beneficiaries. — Rules  and 
regulations  of  the  association  as  to  its  juris- 
diction over  its  members,  although  binding 
upon  them,  do  not  bind  one  who  has  a  claim 
for  a  benefit  upon  the  death  of  a  member. 
Such  a  one  may  proceed  at  once  in  the  courts 
to  enforce  his  claim  without  regard  to  the  as- 
sociate tribunals.  Strasser  T'.  Staats,  59  Hun 
(N.  Y.)  143. 

Appeal  to  a  Superior  Body  from  the  decision 
of  a  subordinate  tribunal  of  the  association, 
upon  the  question  whether  or  not  the  mem- 
ber was  in  good  standing  at  the  time  of  his 
death,  so  as  to  entitle  the  beneficiary  to  the 
fund,  although  such  appeal  is  allowed  in 
general  terms  to  members,  need  not  be  taken 
by  a  beneficiary  from  an  adverse  decision, 
before  bringing  an  action  to  recover  in  the 
state  courts.  Kumle  v.  Grand  Lodge,  etc., 
no  Cal.  204. 

So  the  Failure  of  a  Member  to  Appeal  from  an 
illegal  order  of  suspension  will  not  affect  the 
beneficiary's  rights.  Tourville  -•.  Brother- 
hood of  Locomotive  Firemen,  54  111.  App. 
71;  Lazensky  v.  Supreme  Lodge,  etc.,  31 
Fed.  Rep.  592. 

3.  Portage  Lake  Miners',  etc.,  Benevolent 
Soc.  v.  Phillips,  36  Mich.  22.  See  also  supra, 
this  title,  Government — Jurisdiction  of  Asso- 
ciation— Propert\  Rights  of  Members. 

Where  the  by-laws  provide  that  no  action 
for  the  recovery  of  sick  benefits  can  be  main- 
tained until  presented  to  the  subordinate 
lodge  and  appealed  to  the  grand  lodge  from 
an  adverse  decision,  such  condition  must  be 
complied  with.  Grant  v.  Langstaff,  52  111. 
App.  128. 

But  when  prevented  by  the  wilful  refusal 
of  the  proper  officer  to  certify  the  member's 
'sickness,  such  compliance  was  held  not  neces- 
sary.   Supreme  Sitting  Order,  etc.,  v.  Stein, 
120  Ind.  270. 

Where  a  condition  upon  which  such  benefits 
were  payable  was  that  a  certain  amount  of 
funds  was  in  the  hands  of  the  association,  it 
was  held  that  no  action  to  recover  could  be 
maintained,  because  it  would  be  presumed 
that  the  proper  officers  had  decided  that  the 
association  was  not  in  funds,  and  that  such 
decision  was  final.  Toram  v.  Howard  Bene- 
ficial Assoc.,  4  Pa.  St.  519. 
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Samson  Lodge,  etc.,  102  Ind.  262;  Supreme 
Council,  etc.,  v.  Garrigus,  104  Ind.  133,  54 
Am.  Rep.  298. 

Massachusetts. — Dolan  v.  Court  Good  Sa- 
maritan, etc.,  128  Mass.  437;  Genest  v. 
L' Union  St.  Joseph,  141  Mass.  417. 

Michigan. — Portage  Lake  Miners',  etc.,  Be- 
nevolent Soc.  v.  Phillips,  36  Mich.  22. 

New  Jersey. — Beneficial  Soc.  v.  White,  30 
N.  J.  L.  313. 

Pennsylvania. — Lucas  v.  Thompson,  146  Pa. 
St.  315;  Smiths.  Society,  12  Phila.  (Pa.)  380. 

Disability  —  Meaning  of. — Where  the  agree- 
ment is  to  pay  benefits  to  "every  member 
who,  through  sickness  or  other  disability,  is 
unable  to  follow  his  usual  business,"  benefits 
must  be  paid  to  a  member  who  becomes  a 
lunatic.  McCullough  v.  Expressman's  Mut. 
Beneficial  Assoc.,  133  Pa.  St.  142;  Burton  v. 
Eyden,  L.  R.  8  Q,  B.  295. 

Where  the  object  of  an  association  is  to 
relieve  its  members  while  they  are  unable 
to  work  by  reason  of  sickness  or  injury,  total 
inability  to  labor,  provided  for  by  the  consti- 
tution, has  been  held  not  to  mean  inability  to 
labor  at  the  same  occupation,  but  if  the  mem- 
ber is  able  to  work  at  other  employments  the 
benefits  do  not  accrue.  Baltimore,  etc.,  Em- 
ployees'Relief  Assoc.  v.  Post,  122  Pa.  St.  579, 
9  Am.  St.  Rep.  147. 

Proof  of  such  disability  as  prevented  a  mem- 
ber from  pursuing  his  usual  vocation  was 
held  not  sufficient  proof  of  disability  where 
other  occupations  were  open  to  him,  the  con- 
dition being  that  he  be  prevented  "from  fol- 
lowing any  occupation  whereby  he  can  ob- 
tain a  livelihood."  Albert  v.  Order  of  Chosen 
Friends,  34  Fed.  Rep.  721. 

Where  the  constitution  provided  that  "  the 
weekly  benefits  in  case  of  sickness  shall  be 
five  dollars,"  and  a  by-law  provided  that  a 
benefit  should  accrue  "when  any  member 
takes  sick  *  *  *  and  is  not  able  to  attend  to 
his  daily  labor,"  it  was  held  that  proof  of  the 
fracture  cf  the  thigh,  with  shortening  of  the 
leg  and  eversion  of  the  foot — a  case  of  perma- 
nent bodily  injury,  but  not  affecting  the  general 
health — was  not  sufficient  to  establish  the  com- 
pany's liability.  Kelly  v.  Ancient  Order,  etc., 
9  Daly  (N.  Y.)  289. 

Insanity  Is  No  Excuse  for  not  furnishing  a 
statement  of  the  case  to  the  association  by  a 
member  claiming  sick  benefits,  according  to 
the  requirements  of  a  by-law.  Walsh  v.  Co- 
snmrcs  Tribe  No.  14,  etc.,  108  Cal.  496. 

1.  Provision  Limiting  Time  for  Bringing  Suit. — 
Where  a  certificate  provided  that  suit  must  be 
brought  thereon  within  "  nine  months  next  af- 
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3.  The  Amount  Payable. — The  amount  payable  is  of  course  the  amount 
contracted  for  in  the  contract  of  membership.  But  where  the  contract  is 
for  the  payment  of  a  sum  to  be  collected  by  an  assessment  of  a  certain 
amount  upon  each  member,  the  sum  actually  collected,  less  the  necessary 
costs  of  collection,  is  the  amount  payable,  not  a  sum  equal  to  an  assessment 
upon  the  whole  number  of  members.1 


1.  The  Sum  Actually  Collected  Is  the  Amount 
Payable  in  the  case  of  assessments  of  a  certain 
amount  upon  each  member.  Eggleston  v. 
Centennial  Mut.  L.  Assoc.,  18  Fed.  Rep.  14; 
In  re  La  Solidarity  Mut.  Beneficial  Assoc.,  68 
Cal.  392;  Bailey  v.  Mutual  Ben.  Assoc.,  71 
Iowa  689;  O'Brien  v.  Home  Ben.  Soc,  46111m 
(N.  Y.)  426. 

Amount  Payable  Not  Contingent  on  Assessment. 
— Where  the  contract  was  to  pay  a  sum 
equal  to  the  amount  received  from  a  death 
assessment,  but  not  to  exceed  a  certain  sum, 
it  was  held  that  the  right  of  action  was  not 
contingent  upon  an  assessment  but  was  abso- 
lute. Lueders  v.  Hartford  L.,  etc.,  Ins.  Co., 
4  McCrary  (U.  S.)  149;  Neskern  v.  North- 
western Endowment,  etc.,  Assoc.,  30  Minn. 
406;  Freeman  v.  National  Ben.  Soc,  42  Hun 
(N.  YO252. 

In  the  Absence  of  Any  By-laws  to  the  contrary 
the  liability  of  a  mutual  company  is  for  the 
total  loss,  not  to  exceed  the  amount  of  the 
policy,  and  is  not  limited  to  the  amount  de- 
rived from  an  assessment.  Harl  v.  Pottawat- 
tomie  County  Mut.  F.  Ins.  Co.,  74  Iowa  39; 
La  Manna  v.  National  Security  L.,  etc.,  Co. 
(Supreme  Ct.),  10  N.  Y.  Supp.  221. 

An  association  was  bound  by  its  constitu- 
tion and  by-laws  to  pay  an  amount  equal  to  one 
dollar  and  fifty  cents  for  each  certificate  in 
force  at  the  time  payment  became  due,  not  to 
exceed  four  thousand  dollars.  It  was  also  re- 
quired to  pay  the  full  amount  of  its  certificates 
at  maturity,  provided  there  were  sufficient 
moneys  in  the  fund  from  which  they  should 
become  payable ;  and  provided,  further,  that 
such  money  should  be  applied  proportion- 
ately to  all  certificates  becoming  payable  the 
same  quarter.  The  four  thousand  dollars  was 
termed  an  endowment,  and  the  period  in 
which  it  became  due  an  endowment  period. 
Assessments  were  both  regular  and  special, 
and  it  was  provided  that  they  should  be  made 
by  the  directors.  The  association  was  also 
required  to  maintain  two  funds — one  an  en- 
dowment fund,  out  of  which  the  endowments 
were  payable;  the  other  an  assessment  fund, 
out  of  which  beneficiaries  were  paid  incase 
members  died  within  the  endowment  period. 
It  was  held  that  in  the  event  of  the  death  of 
a  member  the  association  was  liable  to  pay  a 
sum  equal  to  one  dollar  and  fifty  cents  for 
each  certificate  in  force  and  no  more,  where 
there  were  no  moneys  in  the  assessment  fund 
applicable  to  such  claims.  Kerr  v.  Minne- 
sota Mut.  Ben.  Assoc.,  39  Minn.  174,  12  Am. 
St.  Rep.  631. 

Refusal  to  Levy  Assessment — Action  at  Law. — 
In  case  the  association  refuses  to  levy  an  as- 
sessment as  per  the  contract,  most  of  the 
authorities  hold  that  the  beneficiary  may  re- 
cover at  law  the  full  amount  that  would  have 
been  payable  had  an  assessment  been  made, 


to  be  determined  by  the  number  of  members 
or  the  face  of  the  policy. 

Connecticut. — Curtis  v.  Mutual  Ben.  L.  Co., 
48  Conn.  98. 

Indiana. — Elkhart  Mut.  Aid,  etc.,  Assoc. 
v.  Houghton,  103  Ind.  286,  53  Am.  Rep.  514. 

Kansas. — Kaw  L.  Assoc.  v.  Lemke,i  40 
Kan.  142. 

Minnesota. — Bentz  v.  Northwestern  Aid 
Assoc.,  40  Minn.  202. 

Missouri . — Taylor  v.  National  Temperance 
Relief  Union,  94  Mo.  35. 

Nciv  York. — Martin  v.  Equitable  Acc.  As- 
soc., 55  Hun  (N.  Y.)  574;  Freeman  v.  Na- 
tional Ben.  Soc,  42  Hun  (N.  Y. )  253 ;  O'Brien 
v.  Home  Ben.  Soc,  117  N.  Y.  318. 

Ver7nont. — Fairchild  v.  North-Eastern  Mut. 
L.  Assoc,  51  Vt.  613. 

Wisconsin. — Jackson  v.  Northwestern  Mut. 
Relief  Assoc.,  73  Wis.  507. 

In  Peck  v.  Equitable  Acc.  Assoc.,  52  Hun 
(N.  Y.)  255,  it  was  found  by  the  trial  court 
that  if  an  assessment  had  been  levied  as  pro- 
vided by  the  policy  it  would  have  produced 
at  least  a  sum  equal  to  the  face  of  the  policy, 
and  the  court  awarded  the  plaintiff  the  full 
amount  of  the  policy  with  interest  and  cost. 

Unless  it  is  alleged  that  the  defendant  has 
failed  and  refused  to  make  an  assessment,  nom- 
inal damages  only,  it  has  been  held,  may  be 
recovered.  Newman  v.  Covenant  Mut.  Ben. 
Assoc.,  72  Iowa  242. 

In  Bailey  v.  Mutual  Ben.  Assoc.,  71  Iowa 
689  (Black,  J.,  dissenting),  it  was  held  that 
no  action  could  be  maintained  where  it  could 
not  be  shown  that  an  assessment  had  been 
made,  and  its  amount. 

Bill  in  Equity. — Other  cases  hold  that  upon 
refusal  to  make  an  assessment  resort  may  be 
had  to  a  court  of  equity  to  compel  specific  per- 
formance, and  that  no  action  at  law  can  be 
maintained  without  alleging  the  levy  of  an  as- 
sessment, collection,  and  failure  to  pay.  Eg- 
gleston v.  Centennial  Mut.  L.  Assoc.,  18  Fed. 
Rep.  14,  19  Fed.  Rep.  201 ;  Smith  v.  Covenant 
Mut.  Ben.  Assoc.,  24  Fed.  Rep.  685  ;  Covenant 
Mut.  Ben.  Assoc.  v.  Sears,  114  111.  108. 

Where  a  by-law  provides  that  on  the  death 
of  a  member,  when  there  is  not  enough  money 
in  the  treasury  to  pay  the  claim,  there  shall 
be  an  assessment  on  the  members,  from  which, 
if  it  is  sufficient,  the  claim  shall  be  paid  in 
full,  and  it  appears  that  on  the  death  of  a 
member  the  corporation  wrongfully  refused 
to  make  such  assessment,  and  that,  if  made  at 
the  proper  time,  the  assessment  would  have 
paid  the  claim  in  full,  it  is  proper,  when  after- 
wards decreeing  that  such  an  assessment 
shall  be  made,  to  direct  that,  if  the  assess- 
ment prove  insufficient  to  pay  the  claim  in 
full,  the  association  shall  make  up  the  defi- 
ciency. Union  Mut.  Acc.  Assoc.  v.  Frohard, 
134  111.  228,  23  Am.  St.  Rep.  664. 
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ABANDONMENT,  see  Attachment. 

ABORTION  : 

Attempts  to  commit  crime,  252,  271 

Administering  harmless  medicines,  268 
Intent,  261 

ABOVE,  919 

ABOVE  AND  BELOW,  919 
ABSCONDING,  196 

ABSCONDING  DEBTORS,  see  Attach- 
ment. 

ABSENCE,  196 

Benevolent  or  beneficial  associations: 

Presumption  of  death,  1 109 

ABSENT  DEBTORS,  see  Attachment. 

ACCEPTANCE,  see  Assignments  for  Bene- 
fit of  Creditors. 

ACCESS,  see  Nonaccess. 

ACCESSORIES  : 

Attempts  to  commit  crime  : 

Misdemeanors,  254 

A  CCIDENT,  see  Bailments. 

ACCIDENT  INSURANCE,  see  Benefici- 
aries (in  Insurance). 
Insurable  interests,  see  Beneficiaries  (in 
Insurance). 

ACCOMMODATION  PAPER  : 

Banks  and  banking,  800 

ACCOUNT : 

Balance  distinguished  from,  765 

ACCOUNTS : 
Assignments  for  benefit  of  creditors  : 

Assignee's  duty  to  keep  accounts,  116 
Production  of  assignor's  books,  116 
ACCRETION  : 
Avulsion.  523 
Batture,  898 
ACKNOWLEDGMENTS  : 

Assignments  for  benefit  of  creditors,  64 
Acknowledgment  out  of  state,  65 
Defective  acknowledgment,  66 
Necessity,  64 

Personal  acknowledgment,  65 
Where  acknowledged,  65 
Attestation  distinguished  from,  275 
Bail  and  recognizance  (in  criminal  cases) : 
Bail  bond  or  recognizance  : 

Formal  language  unnecessary,  702 
Insufficient  attestation,  703 
Necessity,  702 

Verbal  acknowledgment,  703 
Bail  (in  civil  cases),  614 


ACKNOWLEDGMENTS,  cont'd. 
Bastardy  : 

Legitimation ,  897 
Liability  for  support,  891 

ACT  : 

Attempts  to  commit  crime,  264 

ACTIONS  : 

Assignments  for  benefit  of  creditors  : 

Liability  of  assignee  for  neglecting  to  sue 
or  defend,  123 

ACT  OF  GOD  : 
Baggage : 

Losses,  547 
Bail  (  in  civil  cases) : 

Performance  of  conditions  impossible, 
629 

Bail  and  recognizance  (in  criminal  cases),  717 

ADMISSION  OF  ATTORNEYS,  see  At- 
torney and  Client. 

ADMISSIONS : 
•  Attorney  on  Client,  327 

How  far  attorney's  admission  is  binding 
on  client,  327 

Illustrations,  327 

In  general,  327 

Law  partnerships,  473 
Baggage : 

Agents  of  carriers,  5S2 
Bastardy : 

Father,  881 

ADOPTED  CHILD: 

Beneficiaries  (in  insurance),  967 
ADOPTION: 
Bastardy: 

Effect  of,  891 

AD  VICE  OF  COUNSEL,  see  Attorney  and 
Client. 

AFFIDA  VIT,  see  Bail  (in  Civil  Cases). 
AFFIDAVIT: 
Attachment,  206 

By  whom  made,  207 
Form  and  contents,  207 
Necessity,  206 
Statutes,  206 
Time  of  making,  206 
Attorney  and  client: 

Forging  or  concocting  false  affidavits  or 

evidence,  311 
Forging  or  concocting  false  affidavits  or 
evidence  as  grounds  for  disbarment,  311 
Implied  authority  of  attorney,  348 
Believe,  913 
AFTER  ACQUIRED  PROPERTY: 
Assignments  for  benefit  of  creditors,  44 
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Assignments. 


AGENCY  (see  also  Auction  and  Auction- 
eers): 

Assignments  for  benefit  of  creditors: 

Power  of  agent  to  make  assignments,  23 

Revocation,  99 
Attorney  and  client,  318 

Agent  distinguished  from  attorney,  347 

Retainer  by  agent,  318 
Baggage : 

Authority  of  agent  to  accept  or  reject 
articles  as  baggage,  542 
Bail  (in  civil  cases): 

Surrender  by  agent,  640 
Banks  and  banking: 

Bank  has  no  lien  or  set-off  against  trust 

funds,  837 
Deposits  by  trustees,  agents,  and  officials  : 
Bank  participating  in  misappropriation, 
832 

Form  of  deposit  as  notice,  832 
Ownership  as  between  depositor  and 

bank,  833 
Presumption  of  ownership,  831 
Power  of  bank  to  act  as  agent,  801 
Examples,  801 

Individual  banker  acting  as  agent  or 

trustee,  801 
Negotiating  loans  for  customers,  801 

AGREEMENT  : 

Bargain  and  agreement,  852 
ALABAMA  CLAIMS^: 
Attorney  and  client: 
Lien  of  attorneys,  452 
ALIENS  : 

Attorney  and  client,  285 
Chinamen,  285 
ALIMONY  : 

Attorney  and  client: 
Lien  of  attorneys,  456 
ALTERATION  OF  INSTRUMENTS 
Attorney  and  client: 
Disbarment,  310 
Bail  and  recognizance  (in  criminal  cases): 

Bail  bond  or  recognizance,  707 
Before,  909 
Filling  blanks: 
At,  172 
AMBIGUITY  : 

Auction  and  auctioneers,  500 
AMENDMENT  : 
Bail  (in  civil  cases): 

Amendment  as  discharge  of  bail,  637 
Bail  bond  or  recognizance,  707 
AMOTION  : 

Benevolent  or  beneficial  associations,  1071 
ANIMALS,  903 
Bailments: 

Lease  of  animals  with  privilege  of  re- 
turning the  same  animals  or  others,  737 
APPEAL : 

Attachment,  242 
Attorney  and  client  : 

Implied  authority  of  attorney,  348 
Bail  and  'recognizance  (in  criminal  cases), 
656 

APPEAL  BOND. 
Attorney  and  client: 

Authority  of  attorney,  348 
Lien  of  attorneys,  453 
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APPEARANCE  (see   also  Attorney  and 
Client  ;  Bail  (in  Civil  Cases)  ;  Bail  and 
Recognizance  (in  Criminal  Cases)): 
Attachment,  187 

APPERTAINING: 

Thereunto  belonging,  916 

APPLICATION  OP  PAYMENTS: 

Banks  and  banking,  828 

APPURTENANT: 

Belonging,  917 
Thereunto  belonging,  917 

ARBITRATION: 

Auditor  distinguished  from  arbitrator,  514 

ARBITRATION  AND  AWARD: 

Attachment,  242 
Attorney  and  client: 

Attorney's  authority  to  submit  case,  370 
Bail  (in  civil  cases): 

Reference  to  arbitration  as  discharge  of 
bail,  638 
Insurance: 

Whether  beneficiaries  are  bound  by  pro- 
vision, 1015 

ARMS: 

Bear  arms,  903 

ARREST  (see  also  Bail  (in  Civil  Cases)  ; 

Bail  and  Recognizance  (in  Criminal 

Cases)): 
Attorney  and  client: 

Attorney's  exemption  from  arrest,  293 
Civil  case,  293 
Criminal  process,  294 
Going  and  returning  from  court,  293 

Authority  of  attorney  to  discharge  de- 
fendant, 373 

ARSON: 

Attempts  to  commit  crime,  252 

Intent,  262 
Beneficiaries  in  insurance,  1022 
Insurance,  1022 

ARTISTS: 

Baggage,  531 
ASSAULT: 

Attachment,  193 

Attempts  to  commit  crime,  252,  253 

Unlawful  wounding,  262 
Bail  and  recognizance  (in  criminal  cases), 

667 

ASSIGNMENTS  (see  also  Attorney  and 
Client): 
Attachment: 

Property  in  hands  of  assignee,  212 
Attorney  and  client: 

Attorney's  authority  to  assign  choses  in 

action,  369,  370 
Lien  of  attorney  on  assigned  judgment, 
453 

Lien  of  attorneys,  472 
Bail  bond,  595 

At  common  law,  595 

Liability  of  sheriff  for  failure  to  assign. 

596 

Necessity  of  assignment,  595 

Right  of  sheriff  to  enforce  unassigned 

bond,  596 
Statute  law,  595 
Sufficiency,  595 
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ASSIGNMENTS,  etc.,  cont'd. 
Banks  and  banking,  828 
Beneficiaries  in  insurance: 

Assignee  without  interest  entitled  to  in- 
terest, 1031 

Coverture,  1032 

Endowment  policies,  1031 

Right  of  action,  1033 

Right  of  survivorship,  1032 

Rights  and  liabilities  of  assignee,  1031 
Benevolent  or  beneficial  associations,  1104 

Premium  notes,  1108 
Insurance  policies,  1025 

Acquiescence,  1007 

Assignee  without  interest  entitled  to  re- 
imbursement, 1030 
Assignment  by  insured  forbidden,  984 

Illustrations,  984 

Reservation  of  right  of  assignment,  984 
Without  consent  of  beneficiary,  984 

Consent  of  beneficiary,  1007 

Delivery,  1006 

Effect  of  assignment  to  one  without  in- 
terest, 1029 

Effect  of  failure  to  obtain  consent  of  in- 
surer, 1005 

Endowment  policies,  986 

Estoppel,  1007 

Form,  1005,  1006 

Gifts,  1004 

Husband  and  wife,  1007 
Insurable  interest,  1025-1031 
Insurer's  consent,  1005 
Mortgage,  1003 

Mutual-benefit  certificates,  1026 
Necessity  of  writing,  1006 
Notice  of  assignment,  1005 
Pledge,  1002 
Validity,  1002 

Who  may  become  assignee,  1025 

ASSIGNMENTS  FOR  THE  BENEFIT  OF 
CREDITORS,  1. 

Abolition,  21 

Absolute  transfer  of  title  required,  see  infra, 

Title. 
Acceptance  : 

Acceptance  by  assignee,  62 

As  consideration  for  the  assignment,  94 

Effect  of  nonacceptance,  106 

Failure  to  file  bond,  71 
Accounts  : 

Assignee's  duty  to  keep,  116 
—  Production  of  assignor's  books,  116 
Acknowledgments,  64 

Acknowledgment  out  of  state,  65 

Defective  acknowledgment,  66 

Necessity,  64 

Personal  acknowledgment,  65 

Where  acknowledged,  65 
Actions,  112 

Assignee's  bond,  129 

Defense  of  suits,  112,  119 

Liability  of  assignee  for  neglecting  to  sue 
or  defend , 123 
After  acquired  property,  44 
Agency : 

Power  of  agent  to  make  assignments,  23 
Revocation,  99 
Assent  of  creditors,  6,  62 
Assent  presumed,  63 
Assignee  to  continue  in  business,  127 
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ASSIGNMENTS,  etc.,  cont'd. 
Assent  of  creditors,  cont'd. 

Assignment  manifestly  for  the  advantage 

of  the  creditors,  63 
Attack  by  dissenting  creditor,  64 
Attack  on  assignment  by  assenting  cred- 
itors, 133 

Consideration  for  the  assignment,  95 
Fraud, 64 

Implied  assent  of  creditors,  63 
Necessity,  62 
Verbal  assent,  64 

When  creditors  should  execute  assign- 
ment, 64 

Where  the  assignment  is  onerous,  64 
Assignee  (see  also  infra,  Bond  of  Assignee; 
Delivery),  32 
Acceptance,  62 
Actions,  112,  119,  129,  143 
Actions  and  defenses,  112 
As  a  party.  62 
Assent  of  creditors,  33,  127 
Assignor  as  assignee,  34 
Attorneys  as  assignees,  33 
Corporate  officer  as  assignee,  34 
Creditors  as  assignees,  33 
Creditors'  consent  as  an  indorsement  of 

assignee's  fitness,  33 
Death,  104,  106,  148 
Debtor's  right  of  selection,  32 
Defense  of  suits,  112,  119,  123 
Discharge  of  assignee  and  sureties,  121 
Discretionary  powers  to  assignee,  89 
Employment  of  assignor,  90 
Fixing  assignee's  compensation,  90 
Implied  authority  to  sell  on  credit,  92 
Power  to  compromise  debts,  90 
Power  to  continue  assignor's  business, 
89 

Power  to  employ  attorneys  and  clerks, 
90 

Power  to  mortgage,  90 
Power  to  replenish  stock,  90 
Private  sale,  93 

Provisions  limiting  assignee's  discre- 
tion, 91 
Sales  on  credit,  91 

Second  assignment   directing  sale  for 
cash,  93 
Duties,  109 

As  prescribed  by  statute,  109 
As  prescribed  by  the  assignment,  109 
As  to  accounts,  see  infra,  ACCOUNTS. 
As  to  incumbrances,  116 
Duty  not  to  profit  by  his  position,  115, 
117 

Duty  to  convert  assigned  property,  113 

Compelling  assignee  to  act,  113 
Delegation  of  power,  114 
Discretion  as  to  delay,  113 
Investment  of  proceeds,  113 
To  avoid  unreasonable  delay,  113 
Duty  to  file  inventory,  see  infra,  In- 
ventory. 
Duty  to  give  bond,  see  infra,  Bond. 
Duty  to  take  oath,  see  infra.  Oath. 
Illustrations,  109 

Sale  of  assigned  property,  see  infra. 
Sale  by  Assignee. 
Employment  of  assignor,  122 
Expenses,  117,  143 
Good  faith  required  of,  117 
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ASSIGNMENTS,  etc.,  cont'd. 
Assignee,  cont'd. 

Insolvency  of  assignee,  33 
Liability  for  acts  of  : 

Assenting  to  misapplication  of  estate, 

123 
Fraud,  124 
In  general,  123 
Liability  for  acts  of  coassignee,  123,  124 
Liability  for  business  risks,  126 
Liability  for  interest,  see  infra.  Interest. 
Liability  for  rent,  see  infra,  Rent. 
Liability  for  selling  on  credit,  127 
Liability  of  assignee  for  neglect  and  misman- 
agement, 121,  123 
Examples,  121,  123 
For  assignor's  use  of  property,  122 
For  employment  of  assignor,  122 
For  neglecting  to  sue  or  defend,  123 
For  realizing  less  than  appraisement, 
122 

In  general,  121 
Liability  of  assignee  where  assignment  is  de- 
clared void,  128 

Assignment   void    for  noncompliance 

with  statute,  128 
Participation  in  assignor's  fraud,  128 
Where  the  assignee  acts  in  good  faith, 

128 

Married  women  as  assignees,  34 
Mortgagee,  34 

Naming  trustee  as  such  not  essential,  35 

Nonacceptance,  106 

Number  of  assignees,  32 

Partnership  as  assignee,  34 

Performance  of  assignor's  contracts,  113 

Powers,  109 

As  prescribed  by  statute,  109 
As  prescribed  by  the  assignment,  109 
Illustrations,  109 
Power  to  appoint  substitutes,  32 
Sale  of  assigned  property,  see  infra. 
Sale  by  Assignee. 

Qualifications  of  assignee,  32 

Eemoval,  149,  32 

Failure  to  furnish  bond  and  inventory, 
150 

Grounds,  149 

Incompetency,  32,  149 

In  general,  149 

Insolvency,  149 

Misconduct,  149 

New  York  statute,  149 

Petition  of  a  majority  of  creditors,  149 

Undue  influence  of  assignor  or  cred- 
itor, 150 
Renunciation,  151 
Residence  as  qualification,  33 
Resignation  or  death,  104,  106,  148 
Eight  to  reimbursement  : 

Assignment  set  aside  by  subsequent 
proceedings  in  bankruptcy,  118 

Attorney's  fees,  118 

Defense  of  suits  by  assignee,  119 

Effect  of  fraud  of  assignee,  118 

In  general,  117 

Preferences,  143 
Eight  to  take  possession,  m 

Action  to  recover  property,  112 

Assignee's    attack    upon  assignor's 
fraudulent  transfer,  112 

Defense  of  suits,  112 

II 


ASSIGNMENTS,  etc.,  cont'd. 
Assignee,  cont'd. 

Eight  to  take  possession,  cont'd. 

Regaining  property  delivered  by  mis- 
take, 112 
Right  exclusive,  112 
Symbolical  possession,  111 
Statutory  right  to  bring  action,  112 

Selection  of  assignor's  relative,  33 

Selection  of  incompetent  assignee,  32 

Stockholders,  34 

Who  may  be,  32 
Assignor  (see  also  infra,  Reservation  of 
Trust  or  Use  for  the  Benefit  of 
Assignor): 

As  to  assignor's  rights,  see  Trust. 

Discharge  of  assignor,  154 
Claim  for  tort,  155 
Discharge  conditional,  154 
Foreclosure  of  mortgage,  155 
From  liability  for  debts,  154 
No  discharge  in  some  states,  155 
Omissions  from  inventory,  155 
Statutes,  154 

Employment  of  assignor,  82,  90,  122 

Resulting  trust  of  assignor,  153 
Attachment,  102,  129.  234,  237 

Attaching  creditor's  right  to  claim  under 
assignment,  137 

Attachment  by  nonassen ting  creditors,  102 

Attachment  distinguished  from  assign- 
ments for  the  benefit  of  creditors,  17 

Foreign  attaching  creditors  without  no- 
tice, 130 

Intervening   assignment   versus  second 

attachment,  102 
Priority,  102 

Proceeds  of  assigned  property,  130 
Right  of  creditors  to  attachment,  129 
Whether  choses  in  action  may  be  levied 
on,  130 

Whether  the  property  is  considered  in 

custodia  legis,  130 
Attorney  and  client : 

Attorney  as  assignee,  33 
Bankruptcy,  19 
Banks  and  banking,  39,  848 
Benefit,  see  infra.  Reservation  of  Trust 

or  Use  for  the  Benefit  of  Assignor. 
Bill  of  sale  : 

Instrument  in  form  of  absolute  bill  of 
sale,  56 

Bond  of  assignee(see  also  infra,  Suretyship), 

70 

Acceptance  of  trust  where  there  is  a 

failure  to  file  bond,  71 
Amount  of  bond,  m 
Assignee's  personal  bond,  71 
Duty  of  assignee  to  give  bond,  no 
Effect  of  failure  to  give  bond,  no 
Failure  of  assignee  to  sign  bond,  71 
In  general,  70 

Powers  of  assignee  before  filing  bond,  70 
Removal  for  failure  to  furnish  bond,  150 
Statutory  requirements,  70 
Stipulation  contrary  to  statute,  70 
Sureties,  111 
Books  : 

Creditor's  right  to  inspect,  116 
Burden  of  proof : 

Whether  an  instrument  is  an  assignment 
or  a  mortgage,  16 
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ASSIGNMENTS,  etc.,  cont'd. 

Certainty  required  in  description  of  prop- 
erty, 45 
Chattel  mortgage  : 

Assignments  in  form  of  chattel  mort- 
gage, 56 
Chosen  in  action,  40 

Attachment  in  the  hands  of  assignee, 
130 

Claims,  see  infra,  Dividends  and  Claims. 
Coassignee  : 

Liability  for  acts  of,  123,  124 

Assenting  to  misapplication  of  estate, 
123 

Fraud,  124 

In  general,  123 
Commissions,  120 
Common  law,  5 
Community  property,  22 
Compensation  : 

Assignee's  right  to,  119 

Commissions,  120 

Grading  the  compensation,  120 

In  general,  1 19 

Same  as  executor's,  119 

Where  assignment  is  fraudulent,  1^0 
Compromise  of  debts,  90 

Conditional  preference,  see  infra,  PREFER- 
ENCE. 

Confession    of    judgment  distinguished 

from,  17 
Conflict  of  laws,  48 

As  between  parties  from  the  same  state, 
51 

Assignments  of  realty  governed  by  law 

of  situs,  53 
Assignment  of  realty  under  insolvency 

law,  54 

Assignments  versus  bankruptcy  act,  54 
Domestic  creditors  protected,  49 
Foreign  corporations,  49 
Foreign  debts  due  assignor,  52 
Foreign  law  violated,  49 
General  rule  of  comity,  48 
Law  of  only  domestic  application,  51 
New  York  rule,  51 
Partnership,  48 
Possession  by  assignee,  52 
Preference  by  corporation,  72,  79 
Preferences,  49,  50,  79 
State  and  federal  decisions,  54 
Voluntary  and  involuntary,  7 
Voluntary  assignment   with  preference, 
49 

When  the  highest  courts  of  two  states 
differ,  55 

Where  assignment  is  intended  to  operate 
first  abroad,  52 
Confusion  of  goods  : 

Assignee's  liability,  125 
Consent  of  creditors,  see  infra,  Assent  of 

Creditors. 
Consideration  for  assignment,  94 

Assent  of  creditors,  95 

Assignor's  acceptance,  94 

Nominal  consideration,  95 

Pre-existing  debts,  94 

Sufficiency,  94 
Construction  (see  also  infra.  What  Passes 
by  the  Assignment)  : 

Effect  of  uncertainty  in  description  of 
persons  or  property,  45 


ASSIGNMENTS,  etc.,  cont'd. 
Contracts: 

Assignment  as  a  contract,  6 

Not  necessarily  a  contract,  6 

Special  agreement,  6 

Whether  binding  on  creditors  who  do 
not  assent,  6 
Performance  by  assignee  of  assignor's 

contracts,  113 
Corporations  23 

Affixing  corporate  seal,  25 

Board  of  directors,  24 

By  president,  24 

By  whom  made,  24 

Charter  or  statutory  restrictions,  23 

Corporation  as  assignee, '34  ' 

Effect  of  assignment  upon  franchise,  23 

Foreign  corporation,  24 

How  executed,  24 

Personal  liability  of  stockholder,  23,  24 
Preferences,  72,  78 
Quorum  of  directors,  24 
Whether  corporation  can  make  assign- 
ments, 23 
Credit : 

Assignee  selling  for  credit,  127 
Assignee's  liability  for  selling  on  credit, 

127 
Sale  on,  91 

Creditors  (see  also  infra,  Assent  of  Cred- 
itors ;  Preference) : 
As  assignees,  33 

As  to  claims  a?id  dividends,  see  infra ,  Div- 
idends and  Claims. 

Right  of  judgment  creditors  to  execution , 
see  infra,  EXECUTION. 

Right  to  attachment,  see  infra,  ATTACH- 
MENT. 

Right  to  inspect  books,  116 
Right  to  vacate  assignment,  132 

Insanity  of  assignor,  132 

Secured  creditors,  see  infra,  Dividends 
and  Claims. 

Transfers   directly   to  creditors  distin- 
guished from  assignments,  11 
Crops,  38 

Death  of  assignee,  104,  106,  148 
Debts  (see  also  infra.  Provision  for  Pay- 
ment of  Debts),  40,  48 
Examples,  40,  41 

Property  assigned  not  to  exceed  debts,  48 
Sale  of  debts  due  assignor,  115 
Whether  debts  due  to  assignor  pass,  40 

Deed  of  trust : 
Preference,  75 

Delegation  of  powers,  114 

Delivery,  68 

Delivery  of  chattels,  70 

Delivery  to  an  agent,  69 

Delivery  to  one  of  the  assignees,  69 

Execution  by  one  partner  on  Sunday — 

delivery  on  secular  day,  70 
Necessity  of  actual  delivery  of  assign- 
ment, 68 

Parol  evidence  to  show  delivery  to  have 
been  conditional,  69 

Placing  deed  on  record  as  evidence  of  de- 
livery, 68 

Symbolical  delivery,  70,  111 

Time  of  taking  effect,  69 

Unauthorized  delivery  by  assignor's  at- 
torney, 69 
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ASSIGNMENTS,  etc.,  cont'd. 
Directors,  24 

Direct  transfers  to  creditors  distinguished, 
11 

Discharge  of  assignee,  121 

Discharge  of  assignor,  see  infra,  Assignor; 

Stipulation  for  Debtor's  Release. 
Discretionary  powers  of  assignee,  see  infra, 

Assignee. 
Distinctions,  6 
Distress,  99 

Dividends  and  claims,  134 

Assignee  not  bound  to  prove  claim,  138 
Assignee's  decision,  139 
Attaching  creditor,  137 
Claim  of  creditor's  transferee,  139 
Compliance  by  creditor  with  conditions, 
136 

Contesting  other  claims,  137 
Effect  of  failure  to  receive  notice,  136 
Judgments  on  mature  demands,  138 
Partnership  creditors,  139 
Presentation  of  claims,  134 
Priority  and  dividends  of  preferred  creditors, 
143 

Assignee's  expenses  a  first  lien,  143 
Claims  for  rent,  see  infra,  Rent. 
Claims  for  wages,  see  infra.  Wages. 
Claims  of  the  United  States,  see  infra, 

United  States. 
Creditor's  waiver  of  preference,  146 
Exception  as  to  illegal  preference,  146 
Interest  to  preferred  creditors,  146 
Payment  of  assignee  as  creditor,  145 
Payment  sustained  though  assignment 

fraudulent,  145 
Preferred  creditors,  145 
State  claims,  see  infra,  Government. 

Proof  of  claims,  137 

Release,  136 

Relief  from  excusable  mistakes,  135 
R^nt  accruing  after  assignment,  139 
Secured  creditors,  141 
Minority  rule,  141 

Surplus  to  go  to  other  creditors,  142 

The  prevailing  rule,  141 

Where  direct  and  contingent  claims  are 

separate,  142 
Where  principal  and  surety  assign,  142 
Whether  entitled  to  dividends,  141 
Statutes,  139 

Surety's  payment  after  assignment,  139 
What  acts  of  creditor  will  debar  his  claim, 
136 

What  claims  are  provable,  138 
Whether  schedule  proves  claim,  137 

Dower,  42,  146 

Duties  : 

To  bring  suit  for  recovery  of  property,  112 
Duties  of  assignees,  see  infra,  ASSIGNEE. 
Effect  of  assignments,  98 

Assignor's  lessor,  99 

Consignors'  liens,  100 

Defunct  and  invalid  liens,  101 

Dissatisfied  creditors,  99 

Distress,  99 

Effect  of  assignee's  nonacceptance,  resig- 
nation, or  death,  106 
Effect  of  partnership  assignment,  107 
Effect  of  subsequent  attachments,  102 
Effect  upon  prior  liens,  99 
Execution  lien,  100 

1 1 


ASSIGMENTS,  etc.,  cont'd. 
Effect  of  assignments,  cont'd. 
Exemption  from  taxes,  106 
In  general,  98 
Judgment  liens,  100 
Jurisdiction  over  assignments,  104 
Legal  title,  98 

Liens  for  improvement,  100 
Liens  not  cut  off  by  supplemental  assign- 
ments, 101 
Liens  on  stock,  100 
Mortgage  liens,  101 

Priority  of  United  States,  see  infra. 
United  States. 

Revocability  of  assignments,  103 

Revocation  of  agency,  99 

Statutes  controlling  assignments,  99 

Vendors'  liens,  100 
Encumbrances: 

Assignee's  duty,  116 
Equity: 

Assignee  takes  subject  to  equities,  46 
Execution: 

Right  of  judgment  creditors  to  execution,  131 

Rule  as  to  assignee's  possession,  132 
Where     property    not    delivered  to 
assignee,  131 
Execution  liens,  100 
Executors  and  administrators,  40 

Personal    representatives    of  deceased 

assignee,  148 
Whether  claim  for  commissions  as  exec- 
utor passes  under  assignment,  40 
Exempt  property,  42 

Amount  of  property  exempt  uncertain,  42 
Forfeiture,  42 
Homestead,  43 
Household  furniture,  42 
Reservation  of  exempt  property  : 
Effect,  83 
In  general,  83 

Reservation  in  general  terms,  83 
Reserving  exemption  in  money,  84 
Uncertain  description,  83 

Uncertain  exemption,  43 

Waiver,  42 

Whether  such  property  passes  to  an  as- 
signee, 42 
Exemption  from  taxes,  106 
Foreign  corporations  : 
Conflict  of  laws,  49 
Forfeiture  : 

Exemption  rights,  42 
Formal  requisites  of  assignments  (see  also 
infra,  Acknowledgments  ;  Delivery  ; 
Recording  Acts  ;  Writing)  : 
Approved  form,  57 

Assent  of  creditors,  see  infra,  Assent  OF 
Creditors. 

Assignee  as  party,  62 

Consisting  of  several  instruments,  58 

Constructive  assignments,  57 

Directory  provisions ,  see  infra.  Manda- 
tory or  Directory  Provisions. 

Form  not  essential,  but  important,  56 

Form  of  absolute  bill  of  sale,  56 

Informal  writings,  57 

In  form  of  a  chattel  mortgage,  56 

Intention,  57 

Mandatory  provisions ,  see  infra,  MANDA- 
TORY or  Directory  Provisions. 
No  particular  form  necessary,  56 
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ASSIGNMENTS,  etc.,  cont'd. 

Form  of  instrument  immaterial  where  pref- 
erence is  given,  76 
Fraud  (see  also  infra.  Reservation): 

Fraud  of  assignor,  147 
Fraudulent  conveyances,  47,  132 
Assenting  creditors,  133 
Assignee's  attack  upon  assignor's  fraud- 
ulent transfers,  112 
Assignee's  liability  where  assignment  is  de- 
clared void,  128 
Assignment   void   for  noncompliance 

with  statute,  128 
Participation  in  assignor's  fraud,  128 
Where  assignee  acts  in  good  faith,  128 
Assignee's  right  to  compensation,  120 
Creditors  accepting  benefits,  133 
Creditors  not  provided  for  by  assignment, 
133 

Priority  of  attacking  creditors,  134 
Rights  of  purchaser  at  sale  under  fraud- 
ulent assignment,  147 
What  creditors  may  attack  assignment, 
132 

Future  preferences,  73 

General  and  partial  assignments,  7 

Statutes  excluding  partial  assignment,  21 
Good  faith  required  of  assignee,  117 
Goodwill,  39 
Government,  143,  81,  108 

Existing  liens  not  affected  by  this  prior- 
■    ity,  108 

Not  superseded  by  state  laws,  108 

Preference,  81,  143 

Prerequisites  to  such  priority,  108 

Priority  in  general,  108 
Homestead,  43 
Husband  and  wife,  42 

Assignor's  rights  in  wife's  property,  42 

Joinder  of  wife  of  assignor,  57 

Wife's  choses  in  action,  42 
Implied  assent  of  creditor,  63 
Implied  trust,  153 

Imprisonment  for  debt,  see  infra,  STIPULA- 
TION for  Debtor's  Release. 

Incompetency,  149 

Infants,  22 

Injunctions  : 

Injunctions  against  sale,  115 

Insanity,  22 

Insanity  of  assignor,  132 

Insolvency  : 

Assignee's  insolvency,  33,  149 
Assignment  statutes  are  virtually  bank- 
rupt laws,  19 
Conflict  of  laws,  54 

Whether  insolvency  is  essential  to  an  as- 
signment by  a  partner,  31 
Inspection  of  books,  116 
Insurance,  98 
Intention  : 

Informal  writings,  57 
Intent  to  prefer,  78 
Interest  : 

Assignee's  liability,  124 

For  coassignee's  misappropriation,  124 
For  delay  and  misappropriation,  124 
Mingling  trust  funds  with  his  own,  125 
Rate  of  interest  chargeable,  124 
Interest  to  preferred  creditors,  146 
Inventory : 

Duty  of  assignee  to  file  inventory,  11 1 


ASSIGNMENTS,  etc.,  cont'd. 
Inventory,  cont'd. 

Effect  of  omission  from  inventory  upon 

assignor's  discharge,  155 
Removal  for  failure  to  furnish  inventory, 
150 
Investment : 

By  assignee   of   proceeds   of  assigned 
property,  113 
Involuntary     assignments  distinguished 

from,  7 
Judgment  liens,  100 

Judgment  on  confession  distinguished  from, 
17 

Jurisdiction,  104 

Concurrent  jurisdiction,  105 
Exclusive  statutory  jurisdiction,  105 
Federal  jurisdiction,  106 
General  equity  jurisdiction,  105 
Statutory  jurisdiction,  104 
Lease,  see  infra.  Rent. 

Liability  of  assignee,  see  infra,  ASSIGNEE. 
Liens,  47 

Effect  upon  prior  liens,  99 

Assignments  versus  subsequent  attach- 
ments, 102 
Consignors'  liens,  100 
Defunct  and  invalid  liens,  101 
Execution  lien,  100 
In  general,  99 
Judgment  liens,  100 
Liens  for  improvements,  100 
Liens  not  cut  off  by  supplemental  as- 
signment, 101 
Liens  on  stock,  100 
Nominal  liens,  101 
Vendors'  liens,  100 
limited  partnership,  28 

Preference,  78 
Mandatory  or  directory  provisions  : 
Directory  provisions,  58 
Mandatory  provisions: 

Assignments  bad  in  part,  58 
Assignments  given  effect  before  sched- 
ules annexed,  60 
Assignor's  oath  mandatory,  59 
General  nature  of  provisions,  59 
Instances  of  imperative  provisions,  59 
Large  and  important  omissions,  61 
Omission  of  schedule  as  evidence  of 
fraud,  60 

Strict  compliance  not  always  essential, 
58 

Trifling  and  accidental  omissions,  60, 
61 

Verification,  61 

Verification  of  schedules  to  firm  or  cor- 
porate assignments,  60 
Married  women,  22,  34 
Misconduct,  149 
Mistake  : 

Assignee  regaining  property  delivered  by 

mistake,  112 
Relief  from  excusable  mistakes,  135 
Mortgages  : 
.Liens  of  mortgage,  101 
Mortgagee  as  assignee,  34 
Power  to  mortgage,  90 
Mortgages  distinguished  from,  14 
Burden  of  proof,  16 

Construing  mortgages  as  assignments,  16 
General  rule,  14 
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ASSIGNMENTS,  etc.,  cont'd. 
Mortgages  distinguished  from,  cont'd. 

Mortgage  as  statutory  assignment,  15 
Nature,  6 

Negligence  and  mismanagement  of  assignee, 

see  infra.  Assignee. 
Notice  (see  also  infra.  Recording  Acts): 

Presentation  of  claims,  134,  136 
Notice  of  sale,  115 
Oath  : 

Assignor's  oath  mandatory,  59 
Duty  of  assignee  to  take  oath,  ill 
Origin,  5 

Partial  assignments ,   see   infra,  GENERAL 

and  Partial  Assignments. 
Partnership  (see  also  infra.  Limited  Part- 
nership) : 

Assent  of  partners,  26 

Assent  to  assignment  of  realty,  31 

Assignment  by  a  partner  of  his  individual 
interest,  30 

Authority  of  partner,  26 

Belief  of  debtor  in  his  own  solvency  as 
evidence  of  intent  to  protect  himself  at 
the  cost  of  his  creditors,  32 

Conflict  of  laws,  48 

Consultation  with  the  other  partners,  27 
Correcting  defective  assignment,  26 
Dividends  of  partnership  creditors,  139 

In  general,  139 

Separate  dividends  on  firm  note,  140 
Separate  dividends  on  separate  judg- 
ments, 140 
Where  firm  owes  partner  and  both  as- 
sign, 140 
Division  of  partnership  assets,  31 
Effect  of  partnership  assignments,  107 
Implied  power  of  partner  to  assign,  27 
In  general,  25 

Insolvency  not  essential  in  absence  of 

statute,  31 
Partnership  as  assignee,  34 
Personal  property  of  partnership,  25 
Ratification,  26 
Real  property,  31 

Requisites  of  firm  assignments,  29  ' 
Stipulations  for  debtor's  release,  89 
Surviving  partner,  30 

Where  it  is  not  possible  to  consult  the 

other  partners,  28 
Where  it  is  possible  to  consult  the  other 

partners,  27 
"Whether  partnership  property  passes,  41 

Individual  assignment,  41 

Individual  property  of  partnership,  41 

Partnership  assignment,  41 

Partner's  individual  assignment,  41 
Personal  property  (see  also  infra,  Personal 

Property),  38 
Assignee  takes  subject  to  equities,  46 
Bank  funds,  39 
Chattels,  40 
Choses  in  action,  40 
Claims  for  torts,  40 
Commissions  as  executor,  40 
Debts,  see  infra,  Debts. 
Exempt    property,    see    infra,  EXEMPT 

Property. 
Goodwill,  39 
In  general,  38 

partnership  property,  see  infra,  Part- 
nership. 


ASSIGNMENTS,  etc.,  cont'd. 
Personal  property,  cont'd. 

Property  assigned  not  to  exceed  debts,  48 

Stock,  40 

Subsequently  acquired  property,  44 
Trade-marks,  39 

Trust  funds,   see  infra,   Trusts  and 
Trustees. 

Wife's  property,  see  infra,  Husband  and 
Wife. 

Pledge  distinguished  from,  17 

Possession ,  as  to  assignee's  right  to  take,  see 

infra.  Assignee. 
Power  of  attorney,  23 

Distinguished  from  assignment,  10 
Powers  of  assignee,  see  infra,  Assignee. 
Preferences : 

As  to  priority  and  divide?ids  of  preferred 
creditors,   see  infra,    Dividends  and 
Claims. 
Assignee's  expenses,  117,  143 
Claims  of  the  state,  81,  143 
Common  law,  71 

Agreements  to  prefer,  72 
Assignor  securing  to  himself  control  of 
property  (see  also  infra.  Reserva- 
tion of  Trust  or  Use  for  the 
Benefit  of  the  Assignor),  72 
General  rule,  71 
Preferences  by  corporations,  72. 
Right  to  create  preferences  at  common 
law,  71 
Conditional  preferences,  79 
Condition  that  creditor  shall  surrender 

collaterals,  79 
Conflict  of  laws,  49,  50 
Corporations,  72 
Previous  release,  79 
Release  as  condition,  79 
Rent,  144 

States,  143,  81,  10S 
Statutes,  72 

An  assignment  reserving  to  the  as- 
signor  the    right  to    make  future 

preferences,  73 
Conditional  preferences,  79 
Corporations,  78 
Deed  of  trust,  75 

Effect  of  creditor  seeking  to  obtain 
preference,  78 

Form  of  the  instrument,  74 

Future  preferences,  73 

Giving  preferred  creditor  power  to  pre- 
fer others  as  to  surplus,  76 

Indebtedness  contemporaneous  with 
preference,  76 

In  general,  72 

Intent  to  prefer,  78 

Limited  partnerships,  78 

No  knowledge  of  contemplated  assign- 
ment on  part  of  creditor,  77 

Preferences  distinct  from  assignment, 
76 

Preferences  regarded  with  disfavor,  72 
Present  tendency  of  legislation,  73 
Sale,  75 

Statute  prohibiting  preferences,  18 
Statute  requiring  preferences,  19 
To  be  distinctly  declared,  73 

United  States,  81,  108,  143 

Wages.  19,  So 

Constitutionality  of  the  statutes,  80 
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ASSIGNMENTS,  etc.,  cont'd. 
Preferences,  cont'd. 
Wages,  cont'd. 
Omission  of  the  preference  from  the 

assignment,  80. 
Promissory  note  for  wages,  81 
When  not  actually  employed  at  time  of 

execution  of  assignment,  81 
Who  are  within  the  statutes,  80 
Waiver  of,  146 
Presentation  of  claims,  see  infra,  DIVIDENDS 

and  Claims. 
Presumptions: 

Creditor's  assent,  63 
Priority,  see  infra,  Government;  Liens. 
Priority  and  dividends  of  preferred  creditors, 

see  infra.  Dividend,  and  Claims. 
Priority  of  creditors  attacking  assignment, 
134 

Production  of  documents  : 

Production  of  assignor's  books,  116 
Provisions  for  payment  of  debts,  95 

Bail,  97 

Contingent  liabilities,  96 
Direction  to  assignee,  95 
Future  debts,  97 
In  general,  95 
Insurance,  98 
Misdescribed  debts,  96 
Rent,  98 

Secured  debts,  96 
Sureties,  97 
Taxes,  98 

Purchaser,  see  infra.  Sale  by  Assignee. 
Quorum,  24 
Real  property,  37 
Claims,  38 
Conflict  of  laws,  53 

Assignment  not  voluntary,  54 
Domestic  creditors,  53 
Law  of  situs  governs,  53 
Crops,  38 
Lease,  38 

Rents,  see  infra,  Rent. 
Residuary  interest,  39 
Sale,  114 

What  passes  by  the  assignment,  38 
Reason  of  the  assignment,  94 
Receivers  : 

Whether  a  transfer  made  by  a  judgment 
debtor  to  a  receiver  under  an  order  of 
court  is  a  voluntary  assignment,  7 

Recital  of  reasons,  94 

Record  : 

Placing  deed  on  record  as  evidence  of  de- 
livery, 68 
Recording  acts,  66 

Assignment  by  a  nonresident,  67 
By  whom  deed  may  be  recorded,  68 
Necessity  of  record,  66 
Notice  as  substitute  for  recording,  67 
Place  of  record,  67 

Possession  accompanying  assignment,  67 
Time  of  recording,  68 

Validity  of  unrecorded   assignment  as 

against  subsequent  assignee,  66 
Where   possession  accompanies  assign- 
ment, 67 
Release : 

Effect  of  failure  to  give  release,  136 
Release  as  a  condition  to  the  preference, 

79 


ASSIGNMENTS,  etc.,  cont'd. 

Release  of  debtor,  see  infra,  STIPULATIONS 

for  Debtor's  Release. 
Removal  of  assignee,  see  infra,  ASSIGNEE. 
Rent,  38,  44,  98,  125 

Accruing  after  the  assignment,  139 
Assignee's  election  not  to  hold  under  the 
lease,  125 

Assignee's  election    to   hold  under  the 

lease,  126. 
Assignee's  liability  for  rent,  125 
Assignee's  personal  liability,  126 
Fraudulent  lien  for  rent,  144 
Whether  claims  for  rent  are  preferred, 

144 

Renunciation  of  assignee,  151 
Requisites,  see  infra,  Formal  Requisites. 
Resale,  148 

Reservation,  see  infra.  Stipulations. 

Reservation  as  to  discretionary  power  of  as- 
signee, see  infra,  Assignee. 

Reservation  of  exempt  property  : 
Effect,  83 
In  general,  83 

Reservation  in  general  terms,  83 

Reserving  exemption  in  money,  84 

Uncertain  description,  83 
Reservation  of  surplus : 

Intention,  84 

Rule  stated,  84 
Reservation  of  trust  or  use  for  benefit  of  as- 
signor, 81 

Assignee  employing  assignor,  82 

Assignor  assisting  in  the  management  of 

'    property,  82 

Assignor  retaining  possession  and  selling 
under  direction  of  assignee,  82 

Assignor's  continued  control  of  the  prop- 
erty, 81 

Delegation — power  of  substitution,  83 
Effect  in  general,  81 
Fraudulent  and  void,  81 
Mere  continuance  of  possession,  82 
Power  to  appoint  substituted  assignee, 
83 

Reservation  of  exempt  property,  83 
Residence  : 

Recording,  67 
Residuary  interest,  39 
Resignation  of  assignee,  104,  106 
Revocation,  103 

Death  of  trustee,  104 

Fraudulent  deed,  104 

In  action  for  a  long  period  of  time  by 

creditors,  103 
Resignation  of  trustee,  104 
Revocations  which  have  been  sustained, 

103 

When  it  is  too  late  to  attempt  revocation, 
104 

Where  creditors  refuse  to  accept,  104 
Whether  assignments  are  revocable,  103 
Right  to  compensation,  see  infra,  Compensa- 
tion. 

Rights  of  assignee,  see  infra.  Assignee. 

Rights  of  creditors,  see  infra,  Creditors. 

Sale,  75,  114  • 
Assignee  not  to  buy  at  his  own  sale,  115 
Assignee's  discretion  as  to  mode  of  sale, 
114 

Assignee's  liability  for  selling  on  credit, 
127 
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ASSIGNMENTS,  etc.,  cont'd. 
Sale,  cont'd. 

Assignees  to  join  in  conveyance  of  realty, 
115 

Attacking  sale  for  credit,  128 
Consent  of  creditors,  114 
Discretion  of  assignee  controlled  by  court, 
114 

Injunctions  against  sale,  115 
Notice  of  sale,  115 
Private  sale,  93 

Rights  and  title  of  purchaser  at  assignee's 
sale,  146 

Bights  and  title  of  purchaser  at  assignee's 

sale: 

Dower,  146 

Estoppel,  147 

Examples,  146  J48 

Fraud  of  assignor,  147 

Fraud  of  stockholder,  148 

In  general,  146 

Purchase  by  beneficiary,  147 

Purchaser's    refusal    to  consummate 

sale,  148 
Resale,  146 

Where  assignment  is  fraudulent,  147 
Where  no  creditors  have  obtained  a 
specific  lien,  146 
Sale  distinguished  from  assignment,  13 
Sale  of  debts  due  assignor,  115 
Sale  of  encumbered  realty,  114 
Sale  on  credit,  91 

Special  provision  in  assignment,  114 
Statutes,  114 
Schedules,  45,  36 

Whether  claim  is  proved  by  schedule, 
137 

Whether  mandatory  or  directory  : 

Assignments  given  effect  before  sched- 
ules annexed, 60 
Assignor's  oath  mandatory,  59 
General  nature  of  provisions,  59 
Instances  of  imperative  provisions,  59 
Large  and  important  omissions,  61 
Omission  of  schedule  as  evidence  of 
fraud,  60 

Trifling  and  accidental  omissions,  60, 

61 

Verification,  61 

Verification  of  schedules  to  firm  or  cor- 
porate assignments,  60 
Set-off,  40 
Situs,  53,  54 
States  : 

Preferences,  143,  81,  108 
Statutes  (see  also  infra.  Bond  of  Assignee; 
Mandatory    or    Directory  Provi- 
sions; Preferences;  Voluntary  As- 
signments): 
Abolishing  voluntary  assignments,  21 
Construction,  20 
Discharge  of  assignor,  154 
Excluding  partial  assignments,  21 
Fraudulent  conveyances,  112 
In  effect  bankrupt  laws,  19 
In  general,  18 
Of  limitation,  152 
Private  sale  of  realty,  114 
Schedule,  37 

Whether  assignee's  decision  is  final,  139 

Witnesses.  55 
Writing,  55 


ASSIGNMENTS,  etc.,  cont'd. 
Statutory  assignments,  5 

Mortgage  as  statutory  assignment,  15 
Stipulations,  see  infra.  Reservation. 
Stipulations  as  to  discretionary  power  of  as* 

signee,  see  infra.  Assignee. 
Stipulations  for  debtor's  release: 

Disposition  of  surplus,  S7 

General  rule,  85 

Limiting  time  for  acceptance  and  release 
87 

Partnership  assignment,  86 
Release,  87 

Release  not  executed  within  time  speci- 
fied, 88 
Release  under  seal,  87 
Statutory  provision  as  to  time  of  execut' 

ing  a  release,  88 
Whether  valid,  85 
Stock,  40 

Stockholders,  23,  24 

Assignee,  34 
Substituting  assignees,  32 
Sunday, 70 
Suretyship,  111,  128 

Actions  on  assignee's  bond,  129 

Defense,  129 

Discharge  of  assignee's  sureties,  121 
Examples,  128,  129 
In  general,  12S 

In  the  absence  of  statutory  provisions,  128 

Liability  of  sureties,  128 

Right  of  surety  who  pays  after  assign- 
ment to  dividends  under  the  assign- 
ment, 139 
Surplus  : 

Giving  preferred  creditor  power  to  prefer 

others  as  to  surplus,  76 
Provision  as  to  surplus,  9 
Reservation  of  interest  in  possible  sur- 
plus, 9 
Reservation  of  surplus,  84 
Intention,  84 
Rule  stated,  S4 
Symbolical  delivery,  111 
Taxes,  9S 

Assignee's  duty  as  to  taxes,  116 
Claims  for  taxes  preferred,  143 
Exemption,  106 
Termination,  see  infra,  Trust. 
Time  : 

Limiting  time  for  execution  of  trust,  98 
Time  of  recording,  68 

Title  (see  also  infra.  Sale  by  Assignee),  9S 
Absolute  transfer  of  title  required,  9 

Deed  of  assignment  containing  power 

of  attorney,  10 
English  and  United  States  doctrines 

contrasted,  n 
Power  of  attorney  to  collect  debts,  10 
Statement  of  the  rule,  9,  10 
Trade-marks,  39 

Trust  deeds  and  power  of  sale  mortgages, 

75 

Trusts,  8 

As  to  personal  property,  17 
Close  of  Trust,  151 

Assignor's  renunciation,  151 

Assignor's  resulting  trust,  153 

Assignor's  rights,  151 

Discharge,  154 

Discontinuance,  154 
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ASSIGNMENTS,  etc.,  cont'd. 
Trusts,  cont'd. 

Close  of  Trust,  cont'd. 

Presumption  from  lapse  of  time,  152 
Reconveyance  of  assignor,  154 
Reopening  trust,  151 
Statutes  of  limitation,  152 
Unexecuted  trust  not  to  be  closed,  151 
Express  trust,  17 

Governed  by  statute  of  usesand  trusts,  17 
In  general,  8 

Provision  as  to  surplus,  9 
Reopening  trust,  151 

Reservation  of  interest  in  possible  sur- 
plus, g 

Resulting  trust  of  assignor,  153 

When  mortgage  in  form  of  assignment,  8 
Trusts  and  trustees,  44 

Borrowed  money,  45 

Property  in  trust  for  charities,  44 

Whether  trust  funds  pass,  44 
Undue  influence  : 

Undue  influence  of  assignor  or  creditors 
over  assignee  ground  for  removal,  150 
United  States,  Si,  10S,  143 

Not  superseded  by  state  laws,  108 

Prerequisites  to  such  priority,  108 

Priority  in  general,  108 

Priority  of  United  States,  143 
Validity,  5 

Validity  at  common  law,  5 
Vendors'  liens,  100 
Verification,  61 

Voluntary  transfer  (see  also  infra,  Prefer- 
ences), 6 
Abolished  in  some  states,  21 
Assignment  statutes,  18 
Conflict  of  laws,  7,  49 

Distinguished  from  transfers  by  opera- 
tion of  law,  6 

General  assignments,  7 

Partial  assignments,  7 

Transfer    by   judgment   debtor    to  re» 
ceiver,  7 

Whether  general  or  partial,  7.  8 
Wages,  19 

Preference,  80 

Constitutionality  of  the  statutes,  80 
Omission  of  the  preference  from  the 

assignment,  80 
Promissory  note  for  wages,  81 
When  not  actually  employed  at  time 

of  execution  of  assignment,  81 
Who  are  within  the  statutes,  80 
Waiver  of  preference,  146 
What  passes  by  the  assignment,  35 

Assignee  takes  subject  to  equity,  46 

Bank  funds,  39 

Chattels,  40 

Choses  in  action,  40 

Claims  for  torts,  40 

Commissions  as. executor,  40 

Debts,  see  infra.  Debts. 

Defective  assignment,  35 

Effect  of  schedules  controlled  by  stat- 
utes, 37 

Effect  of  uncertainty  in  description  of  persons 
or  property,  45 

Assignment  made  certain  by  reference 

to  inventory,  45 
Assignment  to  be  explicit,  45 
Property  identified  by  notice,  45 

I 


ASSIGNMENTS,  etc.,  cont'd. 
What  passes  by  the  assignment,  cont'd. 
Effect  of  uncertainty,  etc.,  cont'd. 
Schedules,  45 

Uncertain  proceeding  from  extraneous 
facts,  45 

Exempt  property,  see  infra,  Exempt 
Property. 

Goodwill,  39 

In  general,  35,  38 

Office  of  the  schedule,  36 

Only  property  within  the  terms  of  the 
assignment  will  pass,  36 

Partners/iip  properly,  see  infra,  Part- 
nership. 

Property  assigned  not  to  exceed  debts,  48 
Rights  fixed  as  of  date  of  assignment,  35 
Stock,  40 

Subsequently  acquired  property,  44 
Trade-marks,  39 

Trust  funds,  see  infra,  Trusts  and 
Trustees. 

Wife's  property,  see  infra,  Husband  and 
Wife. 
Who  may  assign,  22 
Agents,  23 

Corporations,  see  infra,  CORPORATIONS. 

General  power  of  attorney,  23 

Husband's  assignment  of  community 
property,  22 

Infants,  22 

In  general,  22 

Lunatics,  22 

Married  women,  22 

Partnership,  see  infra,  PARTNERSHIP. 
Wife's  choses  in  action,  42 
Witnesses : 

Necessity  of  witnessing  assignments,  55 
Writing,  55 

Assent  of  creditor,  64 
General  assignments,  55 
Partial  assignments,  55 
Statute,  55 

Witnessing  assignments,  55 
ASSIGNMENTS  OF  ERRORS,  156 

ASSIGNS,  156 

Devisee,  159 

Distinguished  from  heir,  157 

Examples,  156,  160 

Executors  and  administrators,  156 

Implies  power  to  transfer,  157 

Mortgagee,  157 

Policy  of  insurance,  159 

Succession  in  perpetuum,  156 

Swamp  lands,  159 

Synonymous  with  grantee,  158 

Tenant  for  life  and  years,  158 

Trustee,  157 

ASSIST,  160 

ASSISTANCE,  160 

ASSISTANCE,  WRIT  OP,  161 

ASSISTANT,  160 

"ASSISTANT"  DISTINGUISHED  FROM 
"DEPUTY,"  160 

ASSIZE,  161 

ASSIZE  OF  NUISANCE,  161 
ASSOCIATE,  162 
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ASSOCIATION  (see  also  Benevolent  or 
Beneficial  Associations),  162 
Company,  163 
Corporation,  163 
Partnership,  163 

ASSUME,  163 

Agreement  to  assume,  164 
Mortgages,  165 

ASSUMPSIT,  164 

ASSURANCE,  166 

Bills  of  sale,  166 

ASSURE,  166 

ASSURED,  166 

"  Insured  "  distinguished  from,  166,  926 

ASTRONOMICAL  DAY,  167 

ASYLUM,  167 

AT,  167 

At  his  death,  171 
At,  in,  or  near,  168 
At  law,  172 
At  least,  175 
At  once,  177 
At  or  near,  169 
At  or  upon,  172 
At  port,  174 
At  sea,  177 

At  the  end  of  the  term,  169 
Computation  of  time,  176 
Contingent  legacies  or  devises,  172 
Exemption  from  taxation,  173 
Filling  blanks,  172 
Indictment,  168 
In  the  sense  of  "after,"  170 
In  the  sense  of  "  in,"  167 
Marine  insurance,  174 
Nuncupative  law,  177 
Railroad  termini,  172 
Safety,  174 

Service  of  process,  168 

ATHEIST,  178 

ATLANTIC  OCEAN,  179 

ATTACH,  179 

ATTACHMENT,  181 
Abandonment,  239 

Abandonment  of  possession  by  officer,  240 
Possession  ; 

Retention  by  debtor,  240 
Use  of  property  by  debtor,  241 
What  acts  of  plaintiff  constitute  abandon- 
ment, 239 

Absent,  absconding,  or  concealed  debtors,  195 

About  to  depart,  196 

Flight  to  avoid  criminal  process,  197 

Intent,  197 

Meaning  of  absconding,  196 

Meaning  of  absence,  196 

Meaning  of  concealment,  197 

Partnership,  197 

Statutes,  195 
Actions  ex  contractu,  189 
Actions  ex  delicto,  191 
Affidavit,  206 

By  whom  made,  207 

Form  and  contents,  207 

Necessity,  206 

Statutes,  206 


ATTACHMENT,  cont'd. 
Affidavit,  cont'd. 

Time  of  making,  206 
Amount  for  which  property  bound,  222 
Appeals,  242 
Appearance  : 

Object  to  compel  appearance,  187 
Arbitration  and  award,  242 
Assault  and  battery,  193 
Assignments  : 

Property  in  hands  of  assignee,  212 
Assignments  for  benefit  of  creditors,  102,  129, 
234.  237 

Attachments  by  nonassenting  creditors, 
102 

Foreign  attaching  creditors  without  no- 
tice, 130 

Intervening   assignment   versus  second 

attachment,  102 
Priority,  102 

Proceeds  of  assigned  property,  130 
Right  of  creditors  to  attachment,  129 
Whether  choses  in  action  may  be  levied 
on,  130 

Whether  the  property  is  considered  in 
custodia  legis,  130 
Assignments  for  benefit  of  creditors  dis- 
tinguished from,  17 
Attachment  of  property,  183 
Attorney  and  client: 

Release  by  attorney,  238,  374,  372 
Auxiliary  remedy,  184 
Bail,  213 
Bail  bonds,  230 

Compliance  with  statutory  requisites,  232 

Distinction  between  bail  bond  and  deliv- 
ery bond, 231 

Effect  of  bail  bond,  231 

Effect  of  delivery  bond,  231 

Estoppel  by  execution,  231 

Exoneration  of  sureties,  233 

No  consideration  is  necessary  to  uphold 
an  undertaking,  233 

Statutes,  230 
Bankruptcy,  see    infra,    INSOLVENCY  and 

Bankruptcy. 
Bonds  (sec  infra.  Bail  Bonds;  Forthcom- 
ing and  Delivery  Bonds),  207 

Amount,  207 

Form.  207 

Necessity,  207 

Obligee,  207 

Obligors  and  sureties,  207 

Statutes,  207 
Breach  of  contract  of  marriage,  190 
Burden  of  proof  : 

Debts  fraudulently  contracted,  204 
Chattel  mortgages  : 

Property  mortgaged,  213 
Concealed  debtors,  see  infra.  Absent,  AB- 
SCONDING, or  Concealed  Debtors. 
Concealing  property,  see  infra,  FRAUDULENT 

Conveyance  or  Secretion  of  Property. 
Conflict  of  laws  : 

Extraterritorial  operation   of   the  pro- 
ceeding, 186 
Constitutional  law  : 

Right  of  legislature  to  divest  lien  of  at- 
tachment, 219 

Statutes  permitting  the  attachment  of 
nonresident,  198 
Construction  of  statutes,  184 
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ATTACHMENT,  cont'd. 
Corporations  : 

Appointment  of  receiver,  237 
Curtesy,  210 

Custom  of  foreign  attachment  in  London, 

186 
Damages  : 

Wrongful  attachment,  247 
Death  of  defendant,  237 

Death  of  defendant  no  dissolution,  238 

Dissolution  by  death,  237 

Examples,  238 

Insolvency  at  time  of  death,  238 
Debts  fraudulently  contracted,  202 

As  a  ground  for  attachment,  202 

Burden  of  proof,  204 

Misrepresentations,  203 

Purchasing  goods  with  knowledge  of  in- 
solvency, 203 

Reports  of  mercantile  agencies  as  evi- 
dence, 204 

Separate  debts,  203 

Value  of  property  misrepresented,  203 

What  amounts  to  fraud,  203 
Debts  not  due,  194 
Deeds  : 

Priority,  229 
Definition,  183 

Delivery  bonds ,  see  infra,  FORTHCOMING  AND 

Delivery  Bonds. 
Demands,  see  infra.  In  What  Causes  At- 
tachment may  be  Had. 
Dissolution  (see  also  infra,  Abandonment  ; 
Death   of    Defendant :  Forthcom- 
ing and  Delivery  Bonds;  Insolvency; 
Judgment  for  Defendant)  : 
Appointment  of  receiver  of  corporation, 
237 

Effect  of,  244 

Where  property  has  been  purchased  by 

third  party,  245 
With  respect  to  action  wherein  issued, 

244 

With  respect  to  lien    upon  property, 
244 

Failure  to  sell  within  statutory  time,  243 

Issue  and  levy  on  Sunday,  243 

Release  by  attorney,  238,  372,  374 

Repeal  of  statute,  244 

What  effects  dissolution,  230 
Distress,  229 
Dower,  210,  223 
Effect  of  attachment,  215 
Equitable  actions,  193 

Attachment,  193,  194 
Equitable  interests,  209 
Equity,  184 
Estoppel  : 

Estoppel  by  execution  of  bail  or  delivery 
bond,  231 
Evidence  : 

Debts  fraudulently  contracted,  204 
Execution : 

Priority  as  between  judgment  and  execu- 
tion lien,  228 
Exemptions,  214 
Foreign  corporations,  197 

Residence,  200 
Forthcoming  and  delivery  bonds  : 

Compliance  with  statutory  requisites,  232 
Distinction  between  bail  bond  and  deliv- 
ery bond,  231 


ATTACHMENT,  cont'd. 

Forthcoming  and  delivery  bonds,  cont'd 
Effect  of  bail  bond,  231 
Effect  of  delivery  bond,  231 
Estoppel  by  execution,  231 
Exoneration  of  sureties,  233 
No  consideration  is  necessary  to  uphold 

an  undertaking,  233 
Statutes,  230 
Fraud  (see  also  infra.  Debts  Fraudulently 
Contracted;  Fraudulent  Conveyance 
or  Secretion  of  Property): 
Goods  obtained  by  fraud,  190,  193 
Priority,  226 
Fraudulent  conveyance  or  secretion  of  property, 
201 

Assignment,  conveyance,  or  concealment 

of  part  of  debtor's  property,  202 
Burden  of  proof,  202 
Changing  of  property  into  money,  201 
Ground  of  attachment,  201 
Intent,  201 
Partnership,  202 
Solvency  not  a  defense,  201 
Statutes,  201 

Threats  to  assign,  convey,  or  dispose  of 
property,  201 

What  amounts  to  secretion  or  conceal- 
ment, 202 
Grounds  for  attachment,  195 

Absent,  absconding ,  or  concealed  debtors, 
see  infra,  Absent,  Absconding,  or 
Concealed  Debtors. 

Defying  officer,  206 

Failure  to  pay  according  to  contract,  206 

Foreign  corporations ,  see  infra,  FOREIGN 
Corporations. 

Fraudulent  conveyances,  see  infra,  Fraud- 
ulent Conveyances. 

In  general,  195 

Insolvency,  195 

Insufficiency  of  property,  206 

Intent,  206 

Nonresident  creditor,  195 
Nonresident  debtors,  see  infra.  Nonresi- 
dent. 

Person  includes  corporation,  195 

Refusing  service  of  process,  206 

Removal  of  property,  see  infra.  Removal 
of  Property. 
Implied  contracts,  1S9 
In  personam  or  in  rem  : 

A  remedy  in  the  nature  of  a  proceeding 
in  rem,  185 

Proceeding  in  rem  in  default  of  service  or 
voluntary  appearance,  186 

When  proceedings  assume  nature  of  suit 
in  personam,  185 

Whether  proceeding  in  rem  or  in  perso- 
nam, 185 
Insolvency  and  bankruptcy,  233 

Bankruptcy,  234 

Effect  of  local  assignment   on  foreign 

attachments,  237 
Foreign  bankruptcy,  and  assignment,  235 
Insolvency,  236 

Surplus  when  passed  to  assignee  in  ab- 
sence of  statute,  237 
Under  federal  statute  of  1867,  234 
Where  assignees  in  bankruptcy  or  insol- 
vency are  appointed  in  a  sister  state, 
235 
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ATT  ICHMENT,  cont'd. 
Intent  : 

Absconding  debtor,  197 

Debts  fraudulently  contracted,  203 

Fraudulent  conveyance,  201 

Removal  of  property,  205 

Residence,  199 
Intervention,  214 

Intervention  denned,  214 

Who  may  intervene,  214 
Intoxicating  liquors,  213 
In  what  causes  attachments  may  be  had  ; 

Actions  ex  contractu,  189 

Actions  ex  delicto,  191 

Actions  for  damages,  188 

Damages  must  be  capable  of  ascertain- 
ment, 188 
Exceptional  cases,  189 

Actions  for  the  recovery  of  specific  prop- 
erty, 188 

Actions  to  enforce  liens,  193 

Actions  upon  judgments,  190 

Assault  and  battery,  193 

Breach  of  contract  of  marriage,  190 

Conversion,  193 

Debts  and    obligations    criminally  con- 
tracted or  incurred,  192 
Debts  not  due,  194 
Direct  payment  of  money,  190 
Equitable  actions,  193 
Examples,  190 
Implied  contracts,  189 
Injury  to  property,  193 
Money  demands,  187,  188 
Negligence,  192 
Penalty  for  liquor  selling,  193 
Place  of  payment  material,  191 
Secured  debts,  191 

Statutes  allowing  attachment  in  cases  of 

tort,  192 
Tort,  192 
Trespass,  192 
Vendor  of  real  estate,  191 
Waiver  of  tort,  192 
What  is  an  action  of  contract,  190 
Joint  tenants  and  tenants  in  common,  210, 
21 1 

Judgment  for  defendant,  241 

Appeals,  242 

Dissolves  attachment,  241 

Excessive  judgment,  242 

Nonsuit  for  plaintiff,  241 

Personal  judgment,  242 

Plea  in  abatement,  241 

Reference,  342 
Judgments,  190 

Priority  between  attachments  and  judg- 
ments or  judgment  liens,  228 
landlord  and  tenant,  193 

Priority  as   between    attachments  and 
landlord's  lien,  229 
Legacies  and  devises,  210 
Legal  proceeding,  184 
Liability  in  tort  of  attachment  plaintiff,  245 

Attachment  wrongful  but  not  malicious, 
245 

Malicious  attachment,  245 
Measure  of  damages,  247 
Suing  out  writ  without  just  cause,  245 
Wrongful  acts  of  officer,  246 
Wrongful  levy  where  ground  for  attach- 
ment exists,  246 
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ATTACHMENT,  cont'd. 

Liens  (see  also  infra.  Priorities),  216 
A  conditional  security,  219 
Actions  to  enforce  liens,  193 
Amount  for  which  property  bound,  222 
Duration  of  lien,  222 
Effect  of  dissolution  of  attachment,  244 
Essentials  to  validity  of  lien,  216 
Abandonment  of  possession,  217 
Actual  and  valid  levy,  216 
Possession  of  property  by  attaching 

officer,  217 
Recording,  217 
Extent  of,  221 
In  general,  216 
Merely  a  security,  218 
Nature  of,  217 

Object  of   attachment  in  most   of  the 
states  to  create  a  lien  on  the  property 
attached,  187 
Right  of  legislature  to  divest  lien  of  at- 
tachment, 219 
What  property  bound  by  lien,  221 

After-declared  dividends   of  attached 
stock,  221 

Insurance  placed  by  debtor  after  at- 
tachment, 222 
Interest  of  debtor  at  time  of  levy,  222 
Property  levied  upon,  221 
Rents  issuing  out  of  attached  lands,  221 
When  lien  commences,  220 
In  general,  220 
Statutes,  220 

Where  affidavit  is  amended,  221 
Where  petition  is  amended,  221 
Whether  assignable.  220 
Whether  strictly  a  lien,  217 
Whether  title  to  property  is  affected  by 
lien,  218 
Life  insurance  policy,  213 
Liquidated  damages,  188 

Malicious  prosecution,  see  infra,  LIABILITY 

in  Tort  of  Attachment  Plaintiff. 
Mercantile  agencies  : 

Debts  fraudulently  contracted,  204 
Misrepresentations,  see  infra,  Debts  Fraud- 
ulently Contracted. 
Money  demands,  see  infra.  In  What  CAUSES 

Attachments  may  be  Had. 
Mortgages : 

Attached  goods,  215,  216 
Mortgagee's  interest,  210 
Priorities,  229 
Property  mortgaged,  213 
Nature  of  the  proceeding,  18. 
Negligence,  192 
Nonresident  debtors,  197 
Actual  residence,  198,  199 
Attachment  when  a  nonresident  is  pres- 
ent, 200 

Constitutionality  of  statutes,  198 
Facts   and  circumstances   to  determine 

residence,  200 
Ground  for  attachment,  197 
Intention  as  to  residence,  199 
Partnership,  200 

Place  of  business  is  not  residence,  198 
Residence  distinguished  from  domicil,  198 
Subsequent  change  of  domicil,  198 
Temporarv  abode  in  or  absence  from  a 

state,  igq 
Who  is  a  resident,  198 
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ATTACHMENT,  cont'd. 
Nonsuit,  241 

Object  of  the  proceeding,  186 
Origin  of  the  proceeding,  183 
Partnership  : 

Absconding  debtor,  197 

Fraudulent  disposition  of  goods,  202 

Nonresident  member,  200 

Partnership  property,  212 
Pawn,  213 
Penalties,  192,  193 
Perishable  goods,  213 
Personal  property,  211 

Examples  of  personal  property  attacha- 
ble, 211-214 

In  general,  211 

Personal  property  which  is  not  attach- 
able, 213 

What  personal  property  can  be  attached, 
211 

Person  includes  corporation,  195 
Plaintiff,  see  infra,  LIABILITY  IN  TORT  OF 

Attachment  Plaintiff. 
Pledge,  213 

Possession  of  property  by  attaching  officer, 
217 

Priorities,  223 

As  affected  by  recording  acts,  230 
Between  attachment  and  other  liens,  227 

Examples,  227-229 
Execution  liens,  228 
General  rule,  227 
Judgment  liens,  228 
Landlord's  lien,  229 
Prior  judgments,  228 
Subsequent  judgments,  228 
Between  attachments,  224 

Conditional  delivery  of  writ  to  officer, 
226 

Dissolution  of  senior  attachment,  227 
Fraudulent  attachments,  226 
Illegality  of  senior  attachments,  226 
In  general,  224 

Levies  at  different  times  on  same  day, 
225 

Priority  of  junior  attachments,  226 
Rule  giving  priority  in  order  of  deliv- 
ery of  writ  to  officer,  226 
Rule  giving  priority  in  order  of  levy, 
224 

Settlement  of  action  in  which  attach- 
ment issued,  227 
Simultaneous  attachments,  226 
Statutes  giving  no  priority  among  at- 
tachments, 224 
Successive  attachments,  224 
Successive  levies  by  same  officer  or  his 
deputies,  225 
Between  attachments  and  alienations,  229 
Deeds  and  mortgages,  229 
Sales  of  personalty,  229 
Sales  of  stock,  229 
General  principles,  223 
Property     (see    also    infra,  FRAUDULENT 
Conveyance  or  Secretion  of  Proper- 
ty ;  Removal  of  Property): 
In  custodia  legis,  212 

What  property  may  be  attached  (see  also 
infra,     PERSONAL     PROPERTY  ;  REAL 

Property),  209 
Public  officers  : 
Salaries,  213 


ATT  A  C  H  M I :  NT,  cont'd. 
Real  property,  209 

Curtesy  and  dower,  210 
Equitable  interests,  209 
Interest  of  legatees  and  devisees,  210 
Mortgagee's  interests,  210 
Only  subsisting  interest  attachable,  2IO 
Remainders  and  reversions,  210 
Rents  issuing  out  of  attached  lands,  2ei 
Tenants  in  common  and  joint  tenants,  210 
Whether  real  property  may  be  attached, 
209 

Receivers,  237 
Recording,  217 
Recording  acts  : 

Priorities  as  affected  by,  230  ' 
Release,  238 
Remainders,  210 
Removal  of  property,  204 

Ground  for  attachment,  204 

How  much  property  must  be  removed,  205 

Intention,  205 

Meaning  of  removal,  204 

What  amounts  to  removal,  204 

When  a  debtor  may  remove  property  out 
of  the  state,  205 
Rent.  193 

Residence,  see  infra, Nonresident  Debtors. 
Residence  distinguished  from  domicil,  198 
Reversions,  210 
Rights  of  debtor,  215 

To  tra'nsfer  and  mortgage  property,  215 
Rights  of  officer,  215 
Rights  of  plaintiff,  215 
Salaries,  213 
Sale  : 

Of  attached  property,  216 
Priorities,  229 
Sheriff : 

Liability  for  wrongful  acts  of  officer,  246 

Rights  of,  215 
Ships  and  shipping  : 

Barge,  855 
Statutes,  construction,  184 
Stock,  211 

After  -  declared    dividends   of  attached 
stock,  221 

Priority  where  there  is  a  sale  of  stock, 
229 

Strict  construction  of  statutory  provisions, 
184 

Subscriptions,  190 
Sunday.  243 
Suretyship  : 

Exoneration  of  sureties  on  bail  or  de- 
livery bond,  233 
Title  : 

Whether  title  to  property  is  affected  by 
lien,  218 

Tort  (see  also  infra,  Liability  in  Tort  of 

Attachment  Plaintiff),  192 
Trespass,  192 

Trover  and  conversion,  193 
Trusts  and  trustees  : 

Property  in  hands  of  trustee,  212 
Unliquidated  damages,  188,  189 
Vendor  and  purchaser,  191  . 

Priorities,  229 
What   property  may  be  attached  (see  also 
infra.  Personal  Property) : 

In  general,  209 

Real  property ,  see  infra.  Real  Property. 
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ATTACHMENT,  cont'd. 
Writ,  208 

By  whom  issued,  208 
Date,  208 

Date  of  return,  208 

Execution,  208 

Matters  of  form,  208 

Name  of  officer  who  issued,  208 

Parties,  208 

Recitals,  208 

Return,  209 

Signature  and  seal,  208 
Time  of  issuance,  208 

ATTACK,  248 

ATTAINDER,  248 

ATTEMPT,  249 

Intent  distinguished  from,  249,  254 

ATTEMPTS  TO  COMMIT  CRIME,  ^50 
Abandonment  of  design,  269 

Involuntary  abandonment,  269 

Voluntary  abandonment,  269 
Abortion,  252,  271 

Administering  harmless  medicines,  268 

Intent,  261 
Accessories  : 

Misdemeanors,  254 
Act  (see  also  infra.  Overt  Act),  264 
Adaptation  of  means  employed,  267 

Administering  harmless  medicines,  268 

Apparent  adaptation  enough,  267 

Discharging  loaded  arms,  267 

Evidence,  269 

Examples,  267 

Means  obviously  unsuitable,  267 

Pointing  empty  gun,  268 

Unforeseen  obstacles,  268 
Arson,  252 

Intent,  262 
Assault,  252,  253 

Unlawful  wounding,  262 
Betting,  253 
Blackmail,  252 
Bribery,  252,  264 

Elections,  253 

Offer  to  accept  a  bribe,  263 

Public  officer,  262 
Burglar's  tools,  264,  265 
Burglary,  252,  264,  265 

Burglary  with  intent  to  rape,  259 
Classes  of  crime  attempted,  251 
Consent,  269 

Conviction  for  attempt  in  trial  for  com- 
pleted crime,  255 
Counterfeiting,  266 

Foreign  coins,  253 
Definition,  250 
Drunkenness,  263 
Duelling,  252 
Elements  of  an  attempt,  254 

Both   elements    must    be   alleged  and 
proved,  254 

Conviction  for  attempt  in  trial  for  com- 
pleted crime,  255 

Elements  must  coexist,  254 

General  rule,  254 

Intent,  254 

Overt  act,  254 
Extortion,  252,  262 
False  pretenses,  252 
Feiany,  251 


ATTEMPTS  TO  COMMIT  CRIME,  cont'd. 

Fornication,  253 
Impossible  crimes,  270 

Abortion,  271 

Conclusive  presumption  of  physical  in- 
capacity, 270 
Crime  actually  and  obviously  impossible, 

270 

Crime  apparently  impossible,  270 
Infants,  270 
Instances,  271 

Physical  incapacity  of  actor,  270 
Picking  empty  pocket,  271 
Unsuitability  of  object,  271 
Insanity,  263 

Intent  (see  also  infra,  Abortion;  Arson; 
Larceny;  Mayhem;  Murder;  Rape; 
Robbery),  254 
Another  felony  not  attempted  committed, 

258,  263 
Intent  alone,  254 

Intent  distinguished  from  attempt,  249,254 

Intent  not  to  be  implied,  255 

Mental  capacity,  263 

Rebuttable  presumptions  of  fact,  256 

Specific  intent  essential,  255 
Intoxicating  liquors,  253 
Jeopardy : 

Conviction  for  attempt  a  bar  to  prose- 
cution, 265 
Larceny,  252,  272 
Intent,  262 

Picking  empty  pocket,  271 
Libel  and  slander,  264 
Loaded  arms,  267 
Mayhem  : 

Intent,  262 
Misdemeanors,  251,  252 

Accessories,  254 

Attempt  to  commit  felony  a  misdemeanor, 

251 

Mala  in  se,  252 
Mala  prohibita,  253 
Murder,  252,  256 

Attempt  to  shoot,  257 

Beating  another,  257 

Completed  act  manslaughter,  256 

Completed  act  must  be  murder,  256 

Different  degrees  of  murder,  257 

Intent,  256 

Serious  bodily  injury,  257 

Specific  intent  necessary,  257 

Unintended  victim,  258 
Nature  and  degree  of  the  crime,  251 

Attempt  to  commit  felonious  assault,  251 

Attempt  to  commit  two  crimes,  251 

Degree  of  the  crime,  251 

No  attempt  to  commit  a  crime  in  its  nature 
an  attempt,  25 
Obscene  literature,  266 

Overt  act  (see  also  infra,  ADAPTATION  OF 
Means  Employed;  Preparations),  254, 
263 

Conviction  for  attempt  as  bar  to  subse- 
quent prosecution,  265 
Examples,  264 

Handing  an  instrument  to  another  and 
requesting  him  to  do  the  criminal  act, 

265 

Mere  possession  of  instrument  of  wrong- 
doing, 265 
Mere  words,  264 
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ATTEMPTS  TO  COMMIT  CRIME,  cont'd. 
Overt  act,  cont'd. 

Must  fall  short  of  completed  crime,  265 

Must  not  be  too  remote,  265 

Necessity  of  an  overt  act,  263 

Passive  acquiescence,  264 

Proximate  cause,  265 

Solicitations,  264 

Specific  crimes,  264,  265 
Perjury,  252 

Picking  empty  pocket,  271 
Poison,  263 
Preparations,  266 

General  rule,  266 

Instances,  266 

Procuring  gun  to  shoot  a  person,  266 

Riding  to  place  where  offense  is  to  be 
committed,  266 
Prostitution: 

Renting  houses,  266 
Proximate  act,  265 
Public  officer: 

Bribery,  262 
Rape,  252 

Assault  with  intent  to  rape,  261 

Burglary  with  intent,  259 

Drugs,  260 

Drunkenness  as  excuse,  263 

Force,  261 

Fraud, 260 

Gross  liberties,  259 

Impersonating  husband,  260 

Incapacity,  270 

Infants,  259 

Insane  persons,  260 

Intention  to  use  force  if  necessary,  258 
Pretense  of  medical  treatment,  261 
Sleep,  260 

Submission  is  not  always  consent,  259 

Suspicious  positions,  259 

Where  force  is  not  of  the  essence  of  the 
offense,  259 
Robbery,  272 

Intent,  262 
Sodomy,  252 
Solicitations,  264 
Subornation  for  perjury,  253 
Suicide,  252, 

Suppression  of  evidence,  253 
Treason,  251 
Usury,  253  . 

ATTEND,  272 

ATTENDANCE,  272 

ATTEST,  273 

Actual  presence,  274 
Bills  of  sale,  274 

ATTESTATION,  273 

Acknowledgment  distinguished  from,  275 
Separate  property  of  married  women,  275 
Subscription  distinguished  from,  275 

ATTORN,  276 

ATTORNEY,  276 

Attorney  in  fact,  281 

Whether  the  word  "attorney"  implies  an 
attorney  at  law,  276 

ATTORNEY  AND  CLIENT,  278 

Abandoning  case,  381 

Accounting,  see  infra,  Good  Faith, 


ATTORNEY  AND  CLIENT,  cont'd. 
Admission,  283 

Admission  procured  by  fraud,  303 
Aliens  and  nonresidents,  284 

Aliens,  285 

Nonresidents,  284 

Statutes,  284 

Usage  and  comity,  284 
Appeal  from  order  of  admission,  288 
By  whom  qualifications  are  prescribed, 287 
Chinamen,  285 

Diploma  from  law  school,  289 
Discretion  of  court,  2S7 
Examination,  288 
Infants,  285 
Mandamus,  287 

Necessity  of  admission  to  entitle  attorney 

to  compensation,  415 
Persons  of  good  moral  character,  283 

Effect  of  certificate,  283 
Necessity,  283 

Readmission  of  the  attorney,  284 
Requisites  of  admission,  288 
Serving  a  clerkship,  28S 
Who  may  act  as  attorney,  319 
Admission  to  bar  essential,  319 
Admission  to  bar  not  essential  in  courts 

not  of  record,  319 
Attorney  cannot  be  enrolled  nunc  pro 
tunc,  319 

Party  'may  appear  on  his  own  behalf, 
319 

Presumption  that  practicing  attorney 
was  duly  admitted,  320 

Prohibition  to  judges  to  act  as  attor- 
neys, 319 

Recognition  of  attorney  waives  want 

of  admission  at  appearance,  319 
Suit  not  dismissed  although  brought  by 

disqualified  attorney,  320 
The  legislature  has  power  to  restrict 

the  right  of  attorneys  to  appear,  320 
Women  : 

Common-law  rule,  285 

Construction  of  the  terms  "person" 

and  "  citizen,"  286 
In  the  absence  of  an  enabling  statute, 

285 

Legislature  may  authorize  admission, 
286 

Objections,  286 

Statutes  admitting  women,  287 
United  States  constitution,  286 
United  States  courts,  286 
Women  held  admissible,  287 
Admissions,  327 

How  far  attorney's  admission  is  binding 

on  client,  327 
Law  partnerships,  473 
Adverse  interests,  see  infra.  Representing 

Conflicting  Interests. 
Advertising: 

Improperly  aavertising  to  secure  divorce 
as  ground  for  disbarment,  312 
Advice  of  counsel: 

liability  to  client  for  giving  improper  ad- 
vice, 385 
Advice  as  to  securities,  386 
Advice  as  to  titles,  386 
Assuming  to  act  for  both  parties  to 

transaction,  387 
General  rule,  385 
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ATTORNEY  AND  CLIENT,' cont'd. 
Advice  of  counsel,  cont'd. 

Liability  to  client,  etc.,  cont'd. 
Investment,  3S6 

Remedy  where  client  has  suffered  loss, 
3S7 
Affidavit: 

Forging  or  concocting  false  affidavits  or 
evidence,  311 

Implied  authority  of  attorney,  348 
Agency,  318 

Agent  distinguished  from  attorney,  347 

Retainer  by  agent,  318 
Agreements,    see    infra,  STIPULATIONS  OR 

Agreements. 
Alabama  claims: 

Lien  of  attorneys,  452 
Aliens,  285 

Chinamen,  285 
Alimony: 

Lien  of  attorney,  456 
Alteration  of  instruments: 

Disbarment,  310 
Appeal: 

Implied  authority  of  attorney,  348 
Appeal  bond: 

Authority  of  attorney,  348 
Lien  of  attorney,  453 
Appearance: 

Attorney's  liability  to  third  party  for  ap- 
pearing without  authority,  404 
Authority  of  attorney  to  appear  and  act  as 
counsel,  349 
Appearance  equivalent  to  service  of 

process,  351 
Appearance  in  prosecution  in  criminal 
suit,  351 

Collateral  attack  on  authority,  349 
Conditions  of  relief,  350 
Courts  not  inclined  to  interfere  where 

remedy  against  attorney  adequate, 

350 

Depends  on  retainer,  349 

Presumption  of  authority,  349 

Relief  where  appearance  is  unauthor- 
ized, 349 

Several  defendants,  351 

What  proof  necessary  to  obtain  relief, 
350 

Withdrawal  of  appearance,  351 
Appropriating  client' s  funds ,  see  infra,  Dis- 
barment and  Suspension. 
Arbitration  and  award  : 

Attorney's  authority  to  submit  case,  370 
Arrest : 

Attorney's  exemption  from  arrest,  293 

Civil  case,  293 
Criminal  process,  294 
Going  and  returning  from  court,  293 

Authority  of  attorney  to  discharge  de- 
fendant, 373 
Assignments  : 

Attorney's  authority  to  assign  choses  in 
action,  369,  370 

Lien  of  attorney,  472 

Lien  of  attorney  on  assigned  judgment, 

453 

Assignments  and  conveyances  to  attorney  (see 

also  infra.  Gifts),  337 
Assignment  by  attorney  to  client,  337 
Assignment  by  client  to  attorney,  337 
Assignment  not  necessarily  invalid,  339 
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ATTORNEY  AND  CLIENT,  cont'd. 
Assignments  and  conveyances  to  attorney, cont'd. 
Assignment  to  attorney  of  cause  of  ac- 
tion, 338 

Attorney  buying  claim  entrusted  to  him 

for  collection,  338 
Client  must  object  within  a  reasonable 
time,  339 

Conveyance  by  client  to  attorney  in  fraud 

of  creditors,  338 
Titles  and  assignments  taken  by  attor- 
neys subjected  to  equitable  rights  of 
client,  337 
Assignments  for  benefit  of  creditors  : 

Attorneys  as  assignees,  33 
Associate  counsel  (see  also  itifra.  Authority^: 
Fees  of,  see  infra,  COMPENSATION. 
Liability  of  attorney  for  acts  of  associate, 
.397 

Lien  of  attorneys,  449 
Attachment  : 

Release  by  attorney,  238,  372,  374 
Attorney  at  law,  definition,  281 
Attorney  in  fact,  281 

Authority  of  attorneys  (see  also  infra,  Ap- 
pearance ;  Confession  of  Judgment), 

345  , 

Authority  to    make  stipulations  or  agree- 
ments,   see    infra,   Stipulations  or 
Agreements. 
Compromise  of  client's  rights,  see  infra. 

Compromise. 
Affidavit,  348 

Attorney  employed  to  collect  debt,  346 
Attorney  employed  to  defend  a  particu- 
lar case,  345 
Correction  of  clerical  errors  in  judgment, 
374 

Curator  or  guardian,  346 
Distinguished  from  mere  agent,  347 
Examples,  345-349 
General  authority,  345 
How  determined,  345 

Illustrations  as  to  what  authority  is  or  is 

not  implied,  345 
Implied  authority,  345 
Implied  authority  to   employ  stenogra- 
pher, 347 

Object  of  employment  determines  scope 

of  power,  347 
Presumption  of  attorney's  authority,  375 

Cannot  be  compelled  to  produce  author- 
ity in  first  instance,  376 
Court  may  demand  proof  of  authoritv, 

378 

In  favor  of  attorney's  authority,  375 
Laches,  377 

Manner  and    sufficiency  of    proof  of 

authority,  378 
Presumption  not  conclusive,  377 
Statutory     requirements    of  written 

authority,  377  , 
Written  authority,  377 
Ratification  of  unauthorized  acts,  374 
Right  to  exclusive  control  of  proceed- 
ings, 354.  357 
To  accept  service,  371 
To  dismiss  a  suit,  370 
To  employ  associate  counselor  assistants,  352 
Attorney  to  collect,  353 
Delegation  of  authority,  352 
Employment  of  assistant  counsel,  352 
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ATTORNEY  AND  CLIENT,  cont'd. 
Authority  of  attorneys,  cont'd. 

To  employ  associate  counsel,  etc.,  cont'd. 
Employment  of  substitute,  where  origi- 
nal attorney  is  unable  to  act,  353 
Ratification,  352 

Validity  of  agreement  on  basis  of  dele- 
gation of  authority,  353 
When  client  bound  for  fees  of  assist- 
ant counsel,  352 
To  issue  execution,  371 
To  levy  execution,  371 
To  receive  payment  and  enter  satisfaction  of 
judgment,  365 
Demand,  367 
Examples,  365,  366 
Implied  power,  365 
Payments  by  sheriff,  367 
Presumption  arises  from  possession  of 

claim,  366 
Revocation  of  authority,  367 
Satisfaction  of  judgment,  368 
Secret  agreement  limiting  attorney's 

authority,  367 
Unauthorized  satisfaction,  368 
To  release  lien  of  attachment  or  other 

security,  238,  372,  374 
To  submit  case  to  arbitration,  370 
To  transfer  notes,  judgment,  or  securi- 
ties, 369 
Bail  (in  civil  cases): 

Competency  of  attorney: 

To  be  bail  for  his  client,  602 
Bail  (in  criminal  cases): 

Appearance  by  attorney,  714 
Barratry,  861 
Barrister,  868 

Bills  and  notes  (see  also  infra,  Lien  of  At- 
torneys): 

Attorney's  authority  to  transfer  client's 

note,  369 
Power  of  partner  to  bind  firm,  473 
Stipulations  for  fees  in  bills  or  notes, 

432 

Bonds,  see  infra,  LlEN  OF  Attorneys. 
Bribery : 

Bribing  or  tampering  with  witness  as 
ground  for  disbarment,  312 
Briefs: 

Attorney's  authority  to  bind  his  client 
for  printing  brief,  348 
Burden  of  proof: 

Good  faith  of  attorney,  333 
Champerty  and  maintenance: 

Disbarment,  305 
Change  of  attorneys,  409 

Client's  right  to  change,  409 

Compensation,  425 

Compensation  for  past  services,  409 

Consent  of  client  to  withdrawal  of  at- 
torney, 411 

Contingent  fee,  409 

Death,  410 

Disability,  410 

Effect  of  substitution,  411 

Entry  of  final  judgment,  410 

Leave  of  court  necessary  to  withdrawal  of 
attorney,  410 

Lien  of  attorneys,  450,  464 

Order  of  court,  409,  410 

Statutes.  410 

Vested  interest  in  cause  of  action,  409 


ATTORNEY  AND  CLIENT,  cont'd. 
Change  of  attorneys,  cont'd. 

What  is  sufficient  cause  for  withdrawal, 
411 

Withdrawal  forfeits  right  to  compensa- 
tion, 411 
Withdrawal  of  attorney,  410 

Character,  see  infra,  ADMISSION  ;  DISBAR- 
MENT. 

Citizen  : 

Whether  citizen  includes  women,  286 
Clerks  : 

Liability  of  attorney  for  acts  of  clerks,  398 
Client  ■ 

Appropriating  client's  funds,  see  infra, 
Disbarment  and  Suspension. 

Client  bound  by  attorney' s  acts,  see  infra. 
Relation  of  Attorney  and  Client. 

Client's  right  to  appear  for  himself,  319 

Clietit  's  right  to  change  attorney,  see  infra, 
Change  of  Attorneys. 

Definition,  282 
Collection  agency: 

Notice  to  attorney  as  notice  to  client,  324 
Collections  : 

Attorney's  duty  in  paying  over  money 
collected,  392,  393 

Attorney's  duty  to    refund  excess  col- 
lected from  defendant,  405 

Defenses,  389 

Delegation  of  authority,  353 
Discretion  in  the  absence  of  instructions, 
39i 

Duty  as  to  following  instructions,  390 
Duty  to  pursue  remedies  before  and  after 

judgment,  389 
Effect  of  attorney's  receipt  "  for  collec- 
tion," 392 

Failure  to  pay  over  money  collected  as 

defense  to  suit  for  compensation,  444 
Failure  to  reduce  claim  to  judgment,  389 
In  general.  388 

Liability  of  attorney  to  collect,  388 
Liability  to  client   for  money  collected 

and  not  paid  over,  392,  393,  411 
Lien  of  attorneys,  456 

Limitation  of  action  for  failing  to  pay 

over  money  collected,  401 
Loss  due  to  negligence  of  client,  391 
Matters  within  scope  of  employment,  392 
Power  of  attorney  employed  to  collect  a 

debt,  346 

Summary  jurisdiction  over  attorneys  to  com- 
pel  payment  over  of  money,  411 

Applies  only  as  between  attorney  and 

client,  412 
Defenses,  412 
General  rule,  41 1 

Inherent  power  of  courts  of  record,  412 

Merely  the  relation  of  debtor  and 
creditor,  413 

Money  retained  as  proper  compensa- 
tion, 412 

Power  of  court,  411 

Relation  of  attorney  and  client  must 
exist,  413 

Rule  extends  to  all  cases  of  professional 

employment,  413 
Statute  of  limitations,  412 
Statutory  regulations,  412 
What  must  be  proved  against  attornev, 
391 
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ATTORNEY  AND  CLIENT,  cont'd. 
Compensation  (see  also  infra,  Contingent 
Fee  ;  Lien  of  Attorneys),  414 
Abandonment  of  case  after  client's  fail- 
ure to  provide  for  fees,  3S2 
Amount,  419 

Absence  of  contract,  419 
Amount  and  character  of  service,  421 
Amount  involved  in  litigation,  422 
Character  and  importance  of  the  litiga- 
tion ,  421 

Circumstances  to  be  considered  in  de- 
termining compensation,  420 
Evidence, 420 

Fee  fixed  in  mortgage  or  note,  431 
Fee  fixed  in  mortgage  or  note  : 

Deed  of  trust,  432 
Mortgage,  431 
Notes,  432 
Statutes, 432 

Whether  fees  are  covered  by  lien,  432 
Fees  not  measured  by  amount  of  tax- 
able costs,  421 
Fees  of  other  attorneys,  424 
Financial  condition  of  client,  423 
Finding  as  to  fees  reluctantly  disturbed 

on  appeal,  420 
Guardian  ad  litem,  417 
Jury  to  consider  expert  testimony  in 
the  light  of  their  own  knowledge,  423 
Labor,  time  and  trouble  involved,  421 
Larger  contingent  fee,  423 
Local  usage  as  to  fees,  424 
Opin.on  of  attorneys  as  evidence,  423 
Professional  standing  of  attorney,  422 
Reasonable  compensation,  419 
Recovery  on  quantum  meruit,  420 
Result  attained,  423 

Several  cases  involving  same  issues,  420 
Skill  and  experience  required,  422 
Statutory  provisions,  420 
Value  of  services  a  question  of  fact,  420 
Where  employment  is  prematurely  ended, 
409,  411,  425 
Abandonment  of  employment  by  act 

of  attorney,  411,  429 
Abandonment  of  employment  by  at- 
torney for  cause,  429 
Abandonment  of  employment  by  at- 
torney without  cause,  429 
Action  for  damages  for  breach  of 

contract,  426 
By  act  of  attorney,  429 
By  act  of  client,  409,  425 
By  act  of  God,  430 
By  act  of  law ,  430 

By  combined  act  of  client  and  attor- 
ney, 430 

Compromjse  of  suit  by  client,  428 
Constructive  service,  427 
Contingent  fee,  431 
Damages  for  breach  of  contract,  426 
Damages  where  fee  contingent,  427 
Death  of  attorney,  430 
Death  of  client,  431 
Discharge  of  attorney  for  cause,  428 
Discharge  of  attorney  without  cause, 
426 

General  rule,  425 
Whether  amount  of  demand  made  by 
attorney  estops  him  in  subsequent 
action,  424 
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ATTORNEY  AND  CLIENT,  cont'd. 
Compensation,  cont'd. 

Attorney  must  prove  his  employment,  435 

Acceptance  after  client  has  refused  to 
pay  attorney,  437 

Acts  of  recognition  or  acceptance,  436 

Husband  and  wife,  436 

Illustrations,  436 

Implied  promise,  437 

Joint  liability  for  attorney's  fees,  438 

Limitations  of  rule,  435 

Necessity  of  express  or  implied  con- 
tract, 435 

Partition,  436 

Presumption,  437 

Revivor  of  suit  after  client's  death,  439 
Testimony  of  attorney  himself,  438 
Where  services  inure  to  the  benefit  of 
others  than  employer,  438 
Change  of  attorneys,  425 
Contracts  for  compensation  after  relation  es- 
tablished, 433 
Construction  of  special  contracts,  434 
Contract  must  be  reasonable  and  fair 
433 

Contracts  after  litigation  ended,  433 

Examples,  433-437 

Fees  taxable  as  costs,  435 

Fraudulent,  suspicious,  or  oppressive 

contract,  433 
Statutes,  434,  435 

Such  contracts  jealously  regarded,  433 

Supported  if  fair,  434 

Trustee  becoming  attorney  for  cestui 

que  trust ,  434 
Defenses  to  action  for  compensation,  443 
Contract  opposed  to  public  policy,  445 
Failure  to  pay  over  money  collected, 

444 

Failure  to  win,  444 
Negligence  or  ignorance,  443 
Statute  of  limitations,  445 
Discharge  of  attorney,  409 
Extra  compensation,  442 
Incidental  services,  442 
May  be  recovered  where  services  not 

within  original  agreement,  443 
Reformation  of  contract  in  favor  of  at> 

torney,  442 
Fees  of  associate  counsel,  352,  441 

Agreement  between  client  and  attorney 

that  latter  shall  pay  assistants,  441 
Attorney  surrendering  case  to  successor 

or  associate,  352,  441 
Client  employing  additional  attorneys, 

442 

Client  not  liable  for  fees  of  associate 

counsel  employed  by  attorney,  441 
Implied  ratification  by  client,  441 
Obligation  of  attorney,  442 
Interest,  443 
Retaining  fees,  440 
Right  to,  414 

Attorneys  for  infants,  see  infra.  In- 
fants. 

Attorneys  for  married  women,  see  infra, 

Married  Women. 
Attorney  must  have  all  qualifications 

prescribed  by  statute,  416 
Contest  of  will,  417 
Executors  and  administrators,  417 
Generally,  414 
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ATTORNEY  AND  CLIENT,  cont'd. 
Compensation,  cont'd. 
Right  to,  cont'd. 
In  England,  414 
In  United  States,  414 
One  partner  not  duly  admitted,  415 
Only  attorney  duly  admitted  may  re- 
cover, 415 
Services  in  defending  poor  persons,  see 

infra.  Poor  and  Poor  Laws. 
Services  to  estates  of  decedents,  417 
Summary  jurisdiction  to  compel  payment 

by  attorney  of  money  collected,  412 
When  right  to  compensation  inures,  331 
Whether  fees  taxed  as  costs,  446 
English  practice,  446 
Federal  courts,  446 
Party  appearing  for  himself,  446 
United  States  practice,  446 
Withdrawal  of  attorney,  411 
Compromise  (see  also  infra,  Authority  of 
'  Attorney  ;  Stipulations),  358 
Acquiescence,  361 

Attorney  cannot  accept  less  than  full 
amount  due,  364 

Attorney  cannot  accept  payment  in  any- 
thing but  money,  363 

Attorney  cannot  compromise,  358 

Attorney's  right  to  compensation,  428 

Authority  of  attorney,  353 

Client  may  treat  unauthorized  settlement 
as  nullity,  365 

Client  required  to  satisfy  judgment  to 
extent  of  consideration  of  compromise, 
359 

Client's  right  to  ignore  compromise  and 

proceed  with  case,  359 
Client's  right  to  settle  or  dismiss  action 

over  attorney's  objection,  331 
Compromise  with  apparent  authority,  361 
Discontinuance,  360 

Effect  of  compromise  on  relationship  of 
attorney  and  client,  331 

Executory  agreements  to  compromise,  360 

Express  authority,  360 

Illustrations  of  evidence  sufficient  to 
show  authority  to  compromise,  361 

Liability  of  attorney  for  improper  com- 
promise, 394 

lien  of  attorneys,  465 
Attorney's  remedies,  468 

Continuing  action  in  name  of  client, 
469 

Defendant's  attorney,  470 
Georgia  rule,  470 
In  general,  468 

Leave  of  court  to  continue  action,  470 

New  York  rule,  46S 

Suit  for  personal  injuries,  469 

Where  attorney  is  not  prejudiced  by 
settlement,  469 
Compromise  after  judgment,  466 
Compromise  before  judgment,  465 
Compromise    before  judgment  where 

proceeding  is  in  rem,  466 
Compromise  before    judgment  where 

there  is  a  fund  in  the  hands  of  the 

court,  465 
Compromise  pending  appeal,  465 
Compromise  where,  by  special  contract, 

fee  is  payable  out  of  proceeds  of  suit, 

466 


ATTORNEY  AND  CLIENT,  cont'd. 
Compromise,  cont'd. 

Lien  of  attorneys,  cont'd. 

Judgment  must  be  final,  467 
Notice,  471 

Release  of  all  claims  by  plaintiff  after 

judgment,  467 
When  judgment  considered  in  existence 
for  purpose  of  lien,  46S 
English  rule,  362 
General  rule,  358 
Nonresidence,  361 
Presumptions  as  evidence,  361 
Ratification,  362 

Release  of  interested  witness,  360 
Reluctance  of  courts  to  set  aside  fair 

compromise,  360 
Remittitur,  360 
Retraxit,  360 

Right  to  set  aside  compromise,  359 
Special  authority,  359 

Unauthorized   compromise   followed  by 

judgment  by  consent,  362 
Voidable,  not  void,  361 
Void  compromise — credit  for  amount  ac- 
tually paid,  365 
Confession  of  judgment,  368 

Accepting  confession  of  judgment,  369 
Attorney  acting  for  opposing  interests, 

368     .  ' 
Attorney  of  married  women,  36S 
Attorney's  authority,  368 
Unauthorized    compromise  followed  by 
judgment  by  consent,  362 
Conflicting  interests,  see  infra,  Conflicting 

Interests. 
Conspiracy,  409 
Constitutional  law: 

Admission  of  women  to  bar,  286 
Statute  providing  for  gratuitous  defense 
of  the  poor,  418 
Contempt: 

Disbarment,  303 
Contingent  fees,  431,  440 
Death  of  client,  431 
Discharge  of  attorney,  409 
Larger  contingent  than  absolute  fee  al- 
lowed, 423 

Measure  of  damages  where  attorney  is 

wrongfully  discharged,  427 
Contracts  (see   also  infra,  Compensation; 

Good  Faith): 
Liability  of  attorney  to  client  in  preparing 

and  recording  contracts  or  conveyances, 

.337 

Lien  of  attorneys,  455 
Corporation: 

Dissolution  of  corporation  as  terminating 
relationship  of  attorney  and  client,  328 
Presumption  of  attorney's  authority,  377 
Costs: 

Agreement  with  client  to  pay  costs,  407 

Attorney  appearing  for  himself,  408 

Attorney's  lien,  449 

Champerty,  407 

Ignorance  or  carelessness,  408 

Impertinent    or    scandalous    matter  in 

pleadings,  408 
Liability  of  attorney  for  fees  of  officers, 

405  _ 

Liability  of  attorney  for  stenographers' 
fees,  406 
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ATTORNEY  AND  CLIENT,  cont'd. 
Costs,  cont'd. 

Liability  of  attorney  for  witness  fees,  406 
Liability  of  attorney  under  statutes,  407 
Liability  on  ground  of  indorsement  of 

the  writ,  408 
Liability  on    ground  of  misconduct  or 

negligence,  408 
Whether  fees  taxed  as  costs,  446 

English  practice,  446 

Federal  courts,  446 

Party  appearing  for  himself,  440 

United  States  practice,  446 
Court,  see  infra.  Admission;  Change  of 

Attorneys;  Disbarment  ani>  Suspen- 
sion; Summary  Jurisdiction. 
Status  of  attorney  as  an  officer,  see  infra, 

Officer. 

Court  demanding  proof  of  attorney's  au- 
thority, 378 

Crimes,  see  infra,  Disbarment. 

Criminal  law,  409 

Duty  of  attorney  to  defend  the  poor,  see 
infra.  Poor  and  Poor  Laws. 

Criminal  liability,  409 

Dealings  between   attorney  and  client,  see 
infra,   ASSIGNMENTS  AND  CONVEYANCES; 

Gifts;  Good  Faith. 
Death  : 

Compensation  on  death  of  attorney,  430 
Compensation  on  death  of  client,  431 
Compensation    where   attorney  revives 

suit  after  client's  death,  439 
Death  of  client  as  dissolving  relation  be- 
tween attorney  and  client,  328 
Lien  of  attorneys,  457 
Deeds  : 

Liability  of  attorney  to  client  in  prepar- 
ing and  recording  contracts  or  convey- 
ances, 387 

Deeds  to  attorney,  see  infra,  Assignments 

and  Conveyances  to  Attorney. 
Default  : 

Power  of  attorney  to  open  default,  356 
Definition,  attorney,  281 
Definition,  client,  282 
Definition  in  England,  282 
Definition  in  the  United  States,  282 
Definition:   the  word  "attorney"  means 

attorney  at  law,  282 
Delay  : 

Test  oath,  289 
Delegation  of  authority,  352 
Demand  : 

Attorney's  authority,  367 
Interest,  395,  396 
Disabilities  : 

Attorney  cannot  represent  conflicting  inter- 
ests,  see  infra,   Representing  Con- 
flicting Interests. 
In  general,  291 
Disbarment  and  suspension,  300 

Acting  for  two  opposing  parties,  312 
Admission  procured  by  fraud,  303 
Altering  documents,  310 
Appellate  courts,  301 
Appropriating  client's  funds,  307 

Disobedience  to  order  requiring  pay- 
ment to  client,  309 
Failure  to  pay  due  to  insolvency,  309 
Illustrations,  308 
In  general,  307 
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TTORNEY  AND  CLIENT,  cont'd. 
Disbarment  and  suspension,  cont'd. 
Appropriating  client's  funds,  cont'd. 
Method  of  trial.  308 
Money  must  have  been  received  in  ca- 
pacity of  attorney.  309 
Payment  after  proceedings  begun  or 

threatened,  309 
What  constitutes  misappropriation,  30S 
Whether  judgment  or  execution  against 
attorney  is  a  condition  precedent  to 
disbarment,  309 
Attempt    to    make    opposing  attorney 

drunk,  310 
Barratry,  S61 

Bribing  or  tampering  with  a  witness,  312 

Buying  demands  for  suit,  305 

Commission  of  a  felony,  304 
Assailing  judge,  306 
Champerty  and  maintenance,  305 
Disbarment  after  pardon,  305 
Disbarment  a  remedy  for  client,  305 
Effect  of  pardon,  305 
General  rule,  304 

Indictable  misconduct  in  official  ca- 
pacity, 304 

Indictable  misconduct  not  in  official  ca- 
pacity, 304 

Libeling  judge,  306 

Libel  against  one  court  in  pleadings 

before  another  court,  307 
Reflecting  on  character  or  integrity  of 

judge,  306 
Threatening  judge,  306 
Whether  conviction  necessary  before 

disbarment,  304 
Whether  pardon'  entitles  disbarred  at- 
torney to  restoration,  305 

Conduct  which  would  preclude  admission 
of  an  applicant  to  the  bar,  303 

Contempt  of  court,  303 

Courts  of  limited  and  special  jurisdic- 
tion, 301 

Disbarment  in  another  state,  315 

Disrespectful  conduct,  302 

Duelling,  313 

Effect  of  disbarment,  314 

Embezzlement  by  one  partner,  310 

Forging  or  concocting  false  affidavits  or 
evidence,  311 

Grounds  for  disbarment,  302 

Ignorance  of  law,  303 

Immoral  conduct,  303,  313 

Improperly    advertising   to   secure  di- 
vorces, 312 

Insanity,  303 

Interfering  with  other  attorneys,  313 
Loss  of  moral  character,  303,  313 
Miscellaneous  cases  ;  facts  sufficient  or 

insufficient  to  warrant  disbarment,  313 
Misconduct  entailing  criminal    or  civil 

liability,  30? 
Misconduct  outside  scope  of  professional 

duty,  302 
Moral  conduct,  313 

Necessity  of  civil  or  criminal  liability,  302 
Nonliability  for  disbarring  attorney,  315 
Obtaining  money  by  false  representa- 
tions, 311 
Power  of  courts  to  disbar,  300 
Power  of  legislature  to  limit  courts'  r'ght 
to  disbarment,  301 
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ATTORNEY  AND  CLIENT,  cont'd. 
Disbarment  and  suspension,  cont'd. 
Procuring  false  judgment,  313 
Relation  of  appellate  and  trial  courts  with 

reference  to  power  to  disbar,  301 
Stealing  documents,  310 
Suspension,  316 
Unprofessional  conduct,  302 
Whether  misconduct  must  have  been  com- 
mitted before  the  court  can  disbar,  301 
Discontinuance  : 

Authority  of  attorney,  360,  370 
Dismissal  of  suit  : 

Attorney's  authority,  370 

Client's  right  to  settle  or  dismiss  action 

over  attorney's  objection,  331 
Effect,  of  dismissal  on  relationship  of  at- 
torney and  client,  331 
Divorce: 

Improperly  advertising  to  secure  divorce, 
as  ground  for  disbarment,  312 
Duelling: 

As  ground  for  disbarment,  313 
Duty  to  attorney,  see  infra,  NEGLIGENCE. 
Eligibility,  283 
Embezzlement : 
Disbarment  : 

Where  embezzlement  is  by  one  partner, 
310 

Eminent  domain : 

Authority  of  attorney,  356 
Evidence  (see  also  infra.  Compensation)  : 
Forging  or  concocting  false  affidavits  or 
evidence  as  grounds  for  disbarment, 
3ii 

Stipulations  of  attorney  as  to  evidence, 
355 

Examination,  288 
Execution  : 

Attorney's  authority  to  release  lien  of 
execution,  372 

Attorney's  directions  as  protection  to  of- 
ficer, 372 

Authority  of  attorney  to  issue  execution, 
371 

Authority  to  issue  execution,  330 

Client's  liability  for  improper  issuance  by 
attorney,  326 

Directing  levy  on  particular  property,  371 
Executors  and  administrators: 

Compensation  of  attorneys,  417 

Lien  of  attorneys,  459 
Expert  and  opinion  evidence: 

Value  of  attorney's  services,  423 
False  imprisonment,  404 
False  representations: 

Obtaining  money  by,  as  grounds  for  dis- 
barment. 311 
Fees,  see  infra,  Compensation  ;  Contin- 
gent Fees. 
Fees  of  officers: 

Attorney's  liability  for,  see  in/ra,  Costs. 
Felony  as  ground  for  disbarment ,  see  infra, 

Disbarment. 
Fines ; 

Lien  of  attorneys,  452 
Forgery  : 

Disbarment,  311 
Fraud  (see  also  infra,  Good  Faith): 

Admission,  303 

Obtaining  money  by  fraud  as  a  ground 
for  disbarment,  311 


ATTORNEY    \M>  CLIENT,  cont'd 
Fraudulent  conveyances  : 

Conveyances  to  attorney,  338 
Garnishment  : 

Attorney  liable  as  garnishee  for  money 
collected,  393 
Gifts,  340 

Presumption  against  fair  dealing.  340 
Presumption  may  be  overcome,  340 
Good  faith  (see  also  infra,  Representing 
Conflicting  Interests  ;  Gifts),  332 
Acts  of  attorney  held  to  be  for  client  s  bene- 
fit, 342 

Attorney  purchasing  litigated  property 
as  a  result  of  special  information  ob- 
tained as  attorney,  343  ' 
Attorney    using    knowledge  acquired 

through  professional  relation,  343 
Buying  outstanding  adverse  title,  344 
One  who  purchases  from  an  attorney 

with  notice,  344 
Right  of  one  purchasing  from  client,  344 
Using    knowledge    professionally  ac- 
quired to  impeach  client's  title,  344 
Actual  fraud  unnecessary,  333 
Attorney  acquiring  adverse  interest  in 

subject  matter  of  litigation,  335 
Attorney  must  account  for  profits,  334 
Burden  of  proof,  333 
Duty  after  recovery  of  judgment,  336 
Duty  to  co'mmunicate  information  to  cli- 
ent, 334 

Equity  will  relieve  against  attorney's  un- 
conscionable bargains  with  client,  333 
Highest  good  faith  required,  332 
Injunction   against   unconscionable  con- 
tract, 334 

Parties  between  whom  relation  of  attor- 
ney and  client  subsequently  estab- 
lished, 336 

Purchasing  adversely  to  client  at  judicial 
sale,  340 

Diligence  required  of  client,  342 
Examples,  342-344 

Plaintiff's  attorney  purchasing  at  exe- 
cution sale  held  trustee  for  judgment 
debtor,  342 
Record  as  notice  of  trust,  341 
Recorded  judgment  sold  on  execution, 
341 

Tax  sales  and  others  of  similar  charac- 
ter, 341 

Treated  as  trustee  for  client,  340 
When  purchase  by  attorney  valid,  342 
To  whom  the  rule  applies,  335 
Validity  of  special  contracts,  344 

Contracts   opposed    to   public  policy, 
345 

To  indemnify  client  against  loss  in  suit, 
344 

To  secure  pardon,  344 
What  must  be  shown  to  entitle  client  to 
relief,  335 

When  transactions  between  attorney  and 
client  will  be  sustained,  334 
Grounds  for  disbarment ,  see  infra,  DISBAR- 
MENT. 
Guardian  and  ward  : 

Guardian  may  contract  for  attorney  for 
infant.  417 
Husband  and  wife  : 

H  usband  not  liable  for  wife's  attorney, 436 
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ATTOKXEY  AND  CLIENT,  cont'd. 
Illegal  contracts,  344,  345 

Compensation,  445 
Implied  authority  of  attorney,  see  infra, 

Authority. 
Indemnity  contracts  : 

Attorney  may  require  indemnity  bond 
before  paying  over  to  client,  393 
Infants,  2S5,  417 

Authority  of  attorney,  356 

Compensation  of  attorneys,  416 

Infant  s  capacity  to  retain  attorney,  317 
Injunction  : 

Implied  authority  to  execute  injunction 
bond,  348 
Insanity  : 

Insanity  of  client  as  terminating  relation- 
ship of  attorney  and  client,  329  , 
Insolvent : 

Liability  of  client  where  attorney  is  in- 
solvent, 325 
Insurance  policy  : 

Lien  of  attorney  on  insurance  policy,  455 
Interest  : 

Compensation,  443 

When  attorneys  chargeable  with  interest,  395 

Demands  dispensed  with,  396 
I n  general,  395 

Interest  chargeable  only  after  demand 

by  client,  395 
Unliquidated  amount,  396 
Investment  : 

Liability  of  attorney  to  client,  386,  388 
J  udge : 

Disbarment  for  assailing  or  libeling 
judge,  306 

Judges  prohibited  to  act  as  attorneys,  319 

Nonliability  of  judge  for  disbarring  an 
attorney,  315 
Judgment  (see  also  infra,  Confession  of 
Judgment) : 

As  to  authority  of  attorney  to  receive  pay- 
ment and  enter  satisfaction  of  judgment, 
see  infra.  Authority  of  Attorney. 

Attorney's  authority  to  assign  judg- 
ments, 369 

Attorney's  authority  to  release  lien  of 
judgments,  372 

Correcting  clerical  errors  in  judgment, 374 

Lien  on,  see  infra.  Lien  of  Attorneys. 

Unauthorized   compromise   followed  by 
judgment  by  consent,  362 
Judicial  sale  : 

Purchasing  adversely  to  client,  340 
Diligence  required  of  client,  342 
Plaintiff's  attorney  purchasing  at  ex- 
ecution sale  held  trustee  for  judg- 
ment debtor,  342 
Record  as  notice  of  trust,  341 
Recorded  judgment  sold  on  execution, 
341 

Tax  sales  and  others  of  similar  charac- 
ter, 341 

Treated  as  trustee  for  client,  340 
When  purchase  by  attorney  valid,  342 

furisdiction,  see  infra,  Summary  Jurisdic- 
tion. 

Jury  and  jury  trial  : 

Attorney's  exemption  from  service  on 
juries,  291 

Authority  of  attorney  to  waive  trial  by 
jury,  355 
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ATTORNEY  AND  CLIENT,  cont'd. 
Justice  of  the  peace  : 

Admission  to  the  bar  not  necessary  to 

appear  before  justice's  court,  319 
Lien  of  attorney  on  judgment  rendered 
in  justice's  court,  452 
Liability  of  attorney  (see  also  infra,  Advice 
of  Counsel  ;  Costs  ;  Negligence)  : 
Criminal  liability,  409 
For  money  collected  and  not  paid  over  (see 
also  infra,  Summary  Proceedings), 
393 

Attorney  liable  as  garnishee,  393 
Attorney  may  require  indemnity  bond, 

393 

Attorney  to  collect  not  guarantor  of 

claims,  394 
Client  must  prove  collection,  394 
Client  must  prove  demand,  396 
Counterclaim   in    favor   of  attorney, 

393 

Examples,  393~395 
In  general,  393 
Interest,  395 

Liable  as  trustee  for  custody  of  money 

collected,  394 
Statutory  penalties,  395 
Unauthorized   compromise  of  client's 

claims,  394 
Where  attorney  retained  to  collect  em- 
ploys another  attorney,  395 
Liability  of  attorney  to  client  : 

For  acts  of  substitutes  or  partners,  397 
For  unauthorized  acts,  396 
In  preparing  and  recording  contracts  or 
conveyances,  3S7 
Liability  of  attorney  to  third  parties,  401 
Acting  without  client's  authority,  402 
Agreement  with  client  to  pay  costs  (see 

also  infra.  Costs),  407 
Appearing  without  authority,  404 
Causing  issue  of  illegal  execution,  403 
Duty  to  refund  excess  collected  of  a  de- 
fendant, 405 
Examples,  401-409 

False  imprisonment ,  see  infra.  False  Im- 
prisonment. 
For  fees  of  officers,  405 
For  stenographers'  fees,  406 
For  witnesses'  fees,  406 
In  general,  401 

Injury  from  wrongful  act,  401 

Malicious  prosecution,  see  infra,  MALI- 
CIOUS Prosecution. 

Not  liable  where  he  acts  under  client's 
direction,  402 

Statutory  liability  for  fees  of  officers  or 
witnesses,  407 
Libel  and  slander  : 

Disbarment  of  attorney  for  libeling  or 
slandering  judge,  306 

Liability  of  attorney  for  language  used  in 
argument,  294 
Complaint  signed  by  attorney,  294 
Fair  and  impartial  account  of  judicial 

proceedings,  295 
Presumption,  294 

Privilege  rests  upon  grounds  of  public 

policy,  294 
Publishing    argument   in  newspaper, 

295 

Rule  stated,  294 
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ATTORXKY  AND  CLIENT,  cont'd. 
Lien  : 

Attorney's  authority  to  release  lien  of 
attachment,  execution,  or  other  security, 
372 

Lien  of  attorneys,  447 

All  services  need  not  have  been  in  same 

court,  44S 
Associate  counsel,  449 
Attorney  who  has  voluntarily  withdrawn, 

450 
Bonds,  455 

Change  of  attorneys,  450 
Charging  and  retaining  lien,  447 
Costs  and  disbursements,  449 
Divorce  cases,  456 
Enforcement  of  lien,  464 

Amount  must  be  ascertained,  464 

Attorney's  lack  of  authority,  464 

Retaining  lien,  464 

What  law  governs,  464 
General  character,  447 
How  affected   by  settlement   between  the 
parties,  465 

Attorney's  remedies,  468 

Continuing  action  in  name  of  client, 
469 

Defendant's  attorney,  470 
Georgia  rule,  470 
In  general,  468 

Leave  of  court  to  continue  action, 
470 

New  York  rule,  468 

Suit  for  personal  injuries,  469 

Where  attorney  is  not  prejudiced  by 
settlement,  469 
Compromise  after  judgment,  466 
Compromise  before  judgment,  465 
Compromise   before   judgment  where 

proceeding  is  in  rem.  466 
Compromise   before   judgment  where 

there  is  a  fund  in  the  hands  of  the 

court,  465 
Compromise  pending  appeal,  465 
Compromise  where  by  special  contract 

fee  payable  out  of  proceeds  of  suit, 

466 

Judgment  must  be  final,  467 

Release  of  all  claims  by  plaintiff  after 

judgment,  467 
When  judgment  considered  in  existence 
for  purpose  of  lien,  468 
Insolvent  corporations,  450 
In  whose  favor  lien  exists,  449 
Judgments,  447,  450 
Alabama  claims,  452 

Amount  of  compensation  not  fixed,  453 

Appeal  bonds,  453 

Assignee  of  judgment,  453 

Attorney  regarded  as  equitable  as- 
signee, 452 

Attorney's  lien  on  papers,  448 

Distinction  between  lien  on  judgment 
and  that  on  money,  papers,  etc.,  447 

Extent,  452 

Extent  of  lien  on  judgments,  448 
Judgments  of  justice's  court,  452 
Lien  at  common  law,  450 
Lien  by  statute,  451 
Lien  on  judgment,  447 
Lien  on    judgment  where    there  are 
several  suits,  448 
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ATTORNEY  AND  CLIENT,  cont'd. 
Lien  of  attorneys,  out ' d. 
Judgments,  1  otit'd. 

Property  purchased  with  proceeds  of 

judgment,  453 
Surplus  money  in  foreclosure  Droceed- 
ing, 45i 

What  judgments  embraced,  452 
Notice  of  lien,  470 
Actual  notice,  471 

As  between  attorney  and  assignees  of 

judgment,  472 
As  between  attorney  and  creditors  of 

client,  473 
As   between    attorney  and  judgment 

debtor,  470 
By  whom  notice  should  be  given,  472 
Character  of  notice  required,  471 
Collusive  settlement  between  the  par- 
ties, 471 
Filing  lien,  471 
Necessity  of  notice,  470 
Notice  in  writing,  471 
To  whom  notice  should  be  given,  472 
Where  judgment  is  for  costs  only,  471 
On  a  particular  fund  in  equity,  45S 

Amount  may  be  determined  by  court  or 

auditor,  459 
Compensation  out  of  trust  estate,  460 
Creditor's   bill    filed    by    a  cestui  que 

trust  to  rescue  trust  property,  461 
Fund  exhausted  by  prior  claims,  460 
Fund  in  court,  458 
General  rule,  458 
New  York  statute,  460 
Services  must  have  operated  to  secure 

fund, 459 

Suit  brought  by  holder  of  second  mort- 
gage bonds  of  railroad  company,  460 
Where  client  is  executor  or  adminis- 
trator, 459 
On  cause  of  action,  462 
On  land,  461 

On  land  being  partitioned,  453 
On  money  or  a  fund,  456 

After  client's  death,  457 

Appropriations  in  hands  o.  state  offi- 
cial, 458 

Funds  collected,  456 

Funds  must  be  in  the  handsof  attorney 
or  of  the  adverse  party,  457 

General  balance  due  attorney  for  com- 
pensation, 457 

Money  in  hands  of  sheriff,  458 
Papers,  notes,  bonds,  and  the  like,  454 

Bonds,  455 

Contracts,  455 

Deeds,  455 

Examples,  454-456 

In  general,  454 

Insurance  policy,  455 

Lien  is  a  mere  right  to  retain  papers,  456 

Not  compellable  to  turn  over  papers  to 
another  attorney,  456 

Notes,  454 

Possession  a  requisite  to  the  existence 

of  the  lien,  456 
Receipts,  455 
Retaining  lien,  455 

To  what  property  lien  extends,  454-456 
Possession  a   requisite  to  its  existence, 
456,  457 
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ATTORNEY  AND  CLIENT,  cont'd. 
Lien  of  attorneys,  cont'd. 
Professional  services,  449 
Services  to  be  rendered  in  future,  449 
Several  attorneys,  450 
To  what  extent  lien  exists,  448 
United  Stales  courts,  447 
Waiver  of  lien,  463 

Acceptance  of  client's  note,  464 

Acceptance  of  security,  464 

Assignment  of  claim,  463 

Delivery  over  of  property,  464 

Laches,  463 

What  amounts  to  a  waiver,  463 
Withdrawal  from  case,  464 
Limitation  of  actions  : 

Action  against  attorney  by  client  for  negli- 
gence, 399 

Action  for  failing  to  pay  over  money 

collected,  401 
By  what  limitation  governed,  399 
Matters  of  account,  400 
Plaintiff's  failure  to  discover  attorney's 

default,  400 
Reasonable  time  for  suit  on  claims,  400 
When  statute  begins  to  run,  399 
Compensation,  331,  445 
Summary  jurisdiction  to  compel  payment 
over  of  money,  412 
Loss  of  instrument  : 
Disbarment,  310 
Malicious  prosecution,  403 

Attorney's  right  to  trust  to  client's  state- 
ment of  facts,  403 
In  general,  403 

Two  persons  of  the  same  name,  403 
Mandamus  : 

Admission,  287 
Married  women  : 

Attorney's  power  to  confess  judgment, 368 

Compensation  of  attorney,  416 
Militia  : 

Attorney's  exemption  from    service  in 
militia,  291 

Misappropriation  of  money,  392,  393 

Misappropriation  of  money  received  for  in- 
vestment, 386 

Misconduct,  see  infra,  NEGLIGENCE. 

Mistake,  see  infra.  Negligence. 

Mortgages : 

Stipulations  for  fees  in  mortgages,  431 

Municipal  corporations  : 

Parol  retainer  by  municipal  corporation, 
3i8 

Negligence  : 

Acts  of  attorney  bind  client  who  cannot 

plead  negligence,  324 
Compensation,  443 

Defenses  to  action  for  compensation,  443 
Defenses  to  action  for  negligence,  399 

Examples,  399 
In  general,  399 
Statute  of  limitation,  399 

Liability  for  costs,  408 
Negligence  of  attorney,  379 

Abandoning  suit,  381 

Abandonment  after  client's  failure  to 
provide  for  fees,  382 

Damage  must  be  proven,  398 

Degrees  of  negligence,  384 

Duty  to  attend  personally  to  client's  mat- 
ters, 383 
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ATTORNEY  AND  CIjIENT,  cont'd. 
Negligence  of  attorney,  cont'd. 
Duty  to  prepare  pleadings,  382 
Duty  to  prosecute,  381 
Duty  with  respect  to  papers  committed  to 
him,  383 

Failure  to  be  prepared  for  trial,  382 
Ignorance  of  rules  of  practice,  381 
Liability  for  error  an  question  of  law, 

380 

Liability  for  negligence  generally,  379 
Negligence,  question  of  fact,  385 
Not  liable  for  every  mistake,  380 
Opinions  of  other  attorneys  as  to  defend- 
ant's negligence,  385 
Proof  of  negligence,  384 
Proximate  cause,  385 

Reasonable  skill  and  diligence  required, 

379 

Relationship  must  be  shown,  398 

Right  to   accept  decisions  of  his  own 
court,  380 

Undertaking  of  attorney,  379 

Well-settled  point  of  law,  380 
Negligence  of  client : 

Presumption,  384 
Nonresidence  of  clients  : 

Authority  of  attorney  to  compromise,  361: 
Nonresident,  284 
Notice  : 

Notice  of  lien,  see  infra.  Lien  OF  Attor- 
ney. 

Notice  to  attorney  as  notice  to  client  : 

Attorney  acting  for  collection  agency, 
324 

Authority  to  admit  service  of  process, 

323 

Dealings  between  attorney  and  client 

as  to  extrinsic  matters,  322 
General  rule,  320 
Illustrations,  321 

Knowledge  must  be  acquired  during 

existence  of  relation,  322 
Notice  after  judgment,  322 
Notice  must  be  as  to  matters  wherein 

relation  of  attorney  and  client  exists, 

321 

Notice  to  attorney  after  final  judgment, 

322 

Service  must  be  on  attorney  of  record, 
324 

Service  of  process,  323 
Nunc  pro  tunc  : 

Attorney  cannot  be  so  enrolled,  319 
Oath  (see  also  infra,  Oath),  289 
Duelling,  289 
Oath  of  office,  290 

Participation  in  the  late  rebellion,  290 

Test  oath,  2S9 
Officer  of  court,  2S2 

In  general,  282 

New  York  practice,  283 

Office  distinguished  from  ordinary  public 
office,  283 

Privileges  and  disabilities,  291 

Whether  public  officer,  283 
Papers  : 

Lien  on  client's  papers,  see  infra,  LlEN  OF 
Attorneys. 
Pardon  : 

Contract  by  attorney  to  obtain  pardon  for 
client,  344 
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ATTORNEY  AND  CLIENT,  cont'd. 
Pardon,  cont'd. 

Disbarment,  305 
Partition  : 

Fees  apportioned,  436 
Lien  of  attorneys.  453 

I n  general,  453 

Speciai  contract,  454 

Statutes,  454 

When  lien  arises,  454 
Partnership  : 

Acts  and  admissions  of  one  of  the  firm, 

473 

Additional  compensation  from  client,  474 
Compensation  of  survivors,  473 
Compensation  where  only  one  partner 

has  been  duly  admitted,  415 
Joint  contracts,  473 

Liability  of  attorney  to  client  for  acts  of 

partner,  397 
Lien  of  attorney  on  surplus  money  in 

foreclosure  proceeding,  451 
Notice  to  one  member,  473 
Power  to  bind  firm  by  negotiable  paper, 

473 

Retainer  of  one  is  retainer  of  all,  473 
Payment  (see  also  infra,  Liability  of  At- 
torney for  Money  Collected  and 
Not  Paid  Over)  : 
Accepting  part  payment  as  such,  365 
Attorney  cannot  accept  payment  in  anything 
but  money,  363 
Attorney    receiving     securities  from 

debtor  to  be  collected,  363 
General  rule,  363 
Notes,  363 

Payment  part  in  money,  part  in  securi- 
ties, 364 

Ratification  of  attorney's  act  in  receiv- 
ing securities,  364 
Whether  payment  on  such  securities  is 
a  satisfaction  pro  tanto,  364 
Authority  of  attorney  to  receive  payment, 

see  infra.  Authority  of  Attorney. 
Cannot  accept  less  than  full  amount  due, 
364 

Client  may  treat  unauthorized  settlement 

as  nullity,  365 
Extending  time  of  payment,  373 
Summo'ry  jurisdiction  to  compel  payment 
over  of  money  collected  by  attorney ,  see 
infra.     SUMMARY    JURISDICTION  OVER 

Attorneys. 
Person  : 

Whether  "  person"  includes  women,  286 
Pleadings  : 

Implied  authority  to  sign  pleadings  in 
client's  name,  348 
Poor  and  poor  laws,  417 

Duly  of  attorney  to  defend  the  poor  gra- 
tuitously, 417 
Implied  liability  of  county,  418 
Indiana  and  Wisconsin  doctrine,  418 
Rule  in  civil  cases,  419 
Statute  providing  for  compensation,  418 
Statute  providing  for  gratuitous  service 
constitutional,  418 
Powers  of  attorney,  see  infra,  Authority. 
Presumption  (see  also  infra,  Authority  of 
Attorney) : 
Negligence  of  attorney,  384 
Presumption  of  authority,  349 
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ATTOIiNKY  AM)  CLIENT,  cont'd. 
Privilege,   see  infra.  Arrest  ;  Jury  and 

Jury  Trial  ;  Libel  and  Slander. 
Privilege  of  suit,  291 
Privileges  in  general,  291 
Proximate  cause  : 

Negligence  of  attorney,  385 
Public  officer,  282 

Ptirchasing   adversely  to  client,  see  infra. 

Good  Faith. 
Qualifications,  see  infra.  Admissions. 
Questions  of  law  and  fact  : 

Value  of  attorney's  services,  420 
Railroad  securities  : 

Lien  of  attorneys,  460  , 
Ratification  : 

Employment  of  associate  counsel,  441 
Ratification  of  unauthorized  acts,  374 
Receipts  : 

Lien  of  attorneys,  455 
Recording  acts  : 

Liability  of  attorney,  388 
Relation  of  attorney  and  client  (see  also  infra, 
Admission),  316 

Attorney  insolvent,  325 

Authority  to  issue  execution,  330 

Client  bound  by  attorney's  acts,  324 

Client  liable  for  injury  occasioned  by  at- 
torney acting  within  his  employment, 
325 

Client  may  terminate  relation,  attorney 
cannot,  328 

Client's  action  does  not  affect  attorney's 
right  to  compensation,  332 

Client's  right  to  settle  or  dismiss  action 
over  attorney's  objection,  331 

Continues  to  end  of  litigation,  327 

Death  of  client,  328 

Dissolution  of  corporation,  328 

Effect  of  compromise,  settlement,  or  dis- 
missal, 331 

Effect  of  rendering  and  entering  judg- 
ment, 329 

Illustrations,  324 

Improper  levy  of  execution,  326 

In  general,  324 

Insanity  of  client,  329 

Liability  for  unauthorized  acts,  326 

Negligence  of  attorney  as  ground  for  ' 
relief,  324 

Notice  of  appeal,  330 

Notice  to  attorney  notice  to  client ,  see  infra, 
Notice. 

Relationship  must  be  shown  in  order  to 

recover  for  negligence  of  attorney,  398 
Setting  aside  judgments  by  default,  325 
Statute  of  limitation,  331 
Statutory  provisions,  328 
Summary  jurisdiction  to  compel  payment 

over  of  money  collected  by  attorney,  413 
Termination  of  authority  of  defendant's 

attorney,  330 
Termination  of  authority  of  plaintiff's 

attorney,  330 
Termination  of  relation,  327 
To  whom  the  rule  requiring  good  faith 

in  attorneys  applies,  335,  336 
When  right  to  compensation  inures,  331 
When  the  relation  exists,  316 

Acting  without  retainer  or  authority, 
317 

Contract  of  employment,  316 
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ATTORNEY  \M>  CLIENT,  cont'd. 
Relation  of  attorney  and  client,  cont'd. 
When  the  relation  exists,  cont'd. 

Infants,  317 

Necessary  parties,  317 

Offer  and  acceptance,  316 

Ordinary  scope  of  retainer,  317 

Parol  retainer  by  municipal  corpora- 
tion, 318 

Retainer  by  agent,  318 

Retainer  confers  authority  to  perform 
acts  incidentally  necessary,  318 

Retainer  does  not  authorize  appearance 
in  collateral  matters,  317 
Who  may  act  as  attorney,  319 

Admission  to  bar  essential,  319 

Admission  to  bar  not  essential  in  courts 
not  of  record,  319 

Attorney  cannot  be  enrolled  nunc  pro 
tunc,  319 

Legislature  has  power  to  restrict  the 
right  of  attorneys  to  appear,  320 

Party  may  appear  on  his  own  behalf, 
319 

Presumption  that  practicing  attorney 
was  duly  admitted,  320 

Prohibition  to  judges  to  act  as  attor- 
neys, 319 

Recognition  of  attorney  waives  want 
of  admission  at  appearance,  319 

Suit  not  dismissed  although  brought 
by  disqualified  attorney,  320 
Release  : 

Authority  of  attorney  to  release  liens  or 
securities,  372,  373 
Remittitur  : 

Authority  of  attorney,  360 
Representing  conflicting  interests,  295,  387 

Acting  as  umpire,  297 

Agreement  to  represent  void,  296 

Attorney  acting  as  commissioner  to  take 
accounts,  297 

Attorney  cannot  represent  conflicting  in- 
terests, 295 

Consent  of  parties,  296 

Consequence  of  attorney's  representing 
conflicting  interests,  299 

Consequence  of  former  retainer,  296 

Criminal  and  civil  proceedings  arising 
out  of  same  matter,  299 

Criterion  as  to  whether  interests  are  ad- 
verse or  inconsistent,  297 

Effect  of  courts  refusing  to  take  proper 
action,  300 

Extent  of  the  rule,  297 

Former  public  prosecutor  as  counsel  for 
defense,  299 

Information  acquired  by  former  relation 
not  to  be  used  for  new  client  to  preju- 
dice of  former  client,  296 

Judge  acting  as  solicitor  in  his  own 
court,  299 

Objections  must  be  timely  made,  300 

Power  and  duty  of  trial  court,  300 

Relations  not  inconsistent,  297 

Rescission  of  contract  of  employment,  296 

Rule  not  confined  to  professional  mat- 
ters, 298 

Separate  employments  not  conflicting,  298 
Test  of  inconsistency,  298 
Requisites  of  admission,  see  infra.  Admis- 
sion. 
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ATTORNEY  AND  CLIENT,  cont'd. 
Retainer  (see  also  infra,  Relation  of  At- 
torney and   Client  ;  Representing 
Conflicting  Interests),  316 

Acting  without  retainer,  317 

Attorney  must  prove  his  employment,  to  be 
entitled  to  compensation,  see  infra,  COM- 
PENSATION. 

Authority  to  appear  depends  upon  re- 
tainer, 349 

In  general,  316 

Parol  retainer,  318 

Presumption  of  attorney's  authority,  375 
Retaining  fees,  440 
Scope  of  retainer,  317 
Written  authority,  377 

Retraxit  : 

Authority  of  attorney,  360 

Satisfaction  of  judgment ,  see  infra,  Au- 
thority of  Attorney. 

Scandal  : 

Liability  for  costs,  408 

Service  of  process  : 

Appearance  equivalent  to,  351 
Attorney's,  authority  to  admit  service  of 

process,  323 
Service  must  be  on  attorney  of  record,  324 
Service  of  original  process,  323 

Set-off  and  counterclaim  : 

Money  collected  by  attorney  and  not  paid 
over,  393 

Settlement,  see  infra,  COMPROMISE. 

Sheriffs  : 

Lien  of  attorney  on  money  in  hands  of 

sheriff,  458 

Skill  and  diligence,  see  infra.  Negligence. 
Status  of  attorney  as  an  officer,  see  infra. 

Officer. 
Stay  of  execution  : 

Authority  of  attorney  to  grant  a  stay  of 
execution,  373 
Stenographers  : 

Implied  authority  of  attorney  to  employ 

stenographer,  347 
Liability  of  attorney  for  stenographer's 
fees,  406 
Stipulations  or  agreements,  353 
Authority  in  general,  353 
Compromise  of  claims,  see  infra.  Compro- 
mise. 

Condemnation  proceedings,  356 
Exclusive  control  of  attorney  over  the 

case,  354 

How  far  stipulations  conclusive,  357 
Infants,  356 

Instances  of  stipulations  within  power  of 

the  attorney,  355 
Opening  default,  356 
Question  of  law,  357 

Relief  against  attorney's  stipulations,  357 
Special  limitations  arising  out  of  the  na- 
ture of  the  case,  356 
Special  statutes,  355 
Stipulations  as  to  evidence,  355 
Stipulations  in  progress  of  the  cause,  354 
Unreasonable  stipulations,  357 
Waiving  jury  trial,  ;55 
Waiving  verification  of  pleadings,  355 
Summary  jurisdiction  over  attorneys  ■. 
Delivery  of  client's  papers,  414 
How  long  liability  continues,  414 
Limits  of  the  rule,  414 
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ATTORNEY  AND  CLIENT,  cont'd. 
Summary  jurisdiction  over  attorneys,  cont'd. 
To  compel  payment  over  of  money,  411 

Applies  only  as  between  attorney  and 

client,  412 
Defenses,  412 
General  rule,  41 1 

Inherent  power  of  courts  of  record,  412 
Merely  the  relation  of  debtor  and  cred- 
itor, 413 

Money  retained  as  proper  compensa- 
tion, 412 
Power  of  court,  411 

Relation  of  attorney  and  client  must 
exist,  413 

Rule  extends  to  all  cases  of  profes- 
sional employment,  413 
Statute  of  limitations,  412 
Statutory  regulations,  412 
What    acts   embraced    by  jurisdiction, 
4M 

Where  only  one  member  of  a  firm  has 
been  admitted  in  court,  414 
Suretyship  : 

Attorney  as  surety  for  client,  291 

Effect  of  violation  of  prohibition,  292 
May  be  surety  in  absence  of  statute  or 

rule  of  court,  291 
Power  of  legislature  or  court  to  regu- 
late the  subject,  293 
Prohibition  a  mere  rule  of  court,  293 
Prohibitive  statutes  or  rules  of  court, 
292 

Surrogate  : 

Lien  of  attorney  on  decree  rendered  in 
surrogate's  court,  452 
Suspension  (see   also  infra,  DISBARMENT 

and  Suspension),  316 
Termination  of  relation,  see  infra.  Rela- 
tion of  Attorney  and  Client. 
Test  oath,  289 
Title  : 

Advice  as  to  title,  386 
rust  deeds  and  power  of  sale  mortgages  : 
Stipulations  for  fees  in  assignments  and 
deeds  of  trust,  432 
Trusts  and  trustees  : 

Attorney  dealing  adversely  to  the  inter- 
ests of  his  client,  332,  340,  342 
Lien  of  attorneys,  460,  461 
Trustee  becoming  attorney  for  cestui  que 
trust,  434 

Unconscionable  bargain,  see  infra,  ASSIGN- 
MENTS and  Conveyances ;  Good  Faith. 
Undue  influence,  see  infra.  Assignments  and 
Conveyances  to  Attorney ;  Gifts ; 
Good  Faith. 
Contracts  for   compensation,    see  infra. 
Compensation. 
United  States  : 

Legality  of  contract  to  prosecute  claim 
against  government,  445 
United  States  courts  : 

Lien  of  attorneys,  447 
Usages  and  customs  : 

Fees  of  lawyers,  424 
Verification  : 

Authority  of  attorney  to  waive  verifica- 
tion, 355 

Implied  authority  of  attorney,  348 
Waiver  of  lien,  see  infra.  Lien  OF  ATTOR- 
NEYS. 


ATTORNEY  AM)  CLIENT,  cont'd. 

Withdrawal  of  attorney,  see  infra,  Change 

of  Attorneys. 
Witness  : 

Attorney's  liability  for  witness  fees,  406 
Authority  of  attorney  to  release  inter- 
ested witness,  360 
Bribing  or  corrupting  witness  as  ground 
for  disbarment,  31 1 
Women  : 

Admission  to  the  bar  : 
Common-law  rule,  285 
Construction  of  the  terms  "person" 

and  "  citizen,"  286 
In  absence  of  an  enabling  statute,  285 
Legislature  may  authorize  admission, 
286 

Objections,  286 

Statutes  admitting  women,  287 
United  States  constitution,  286 
United  States  courts,  286 
Women  held  admissible,  287 

ATTORNEY  GENERAL,  475 
Charities  : 

Protection,  482 
Corporations,  483 

Right  to  restrain  ultra  vires  acts,  483 
Costs,  485 

Counsel,  right  to  employ,  484 
Definition,  47*5 
Deputies,  484 
History,  475 
Injunction  : 

Nuisance,  481 
Mandamus,  485 
Municipal  corporations  : 

May  restrain  unlawful  exercise  of  power 
by  municipal  corporation,  482 
Nolle  prosequi,  4S4 
Nuisance,  481 

Powers  and  duties  (see  also  infra.  State 
Attorney  General)  ; 
In  England,  476 

United  Stales  attorney  general,  see  infra, 
United  States  Attorney  General. 
Presumed  to  do  his  duty,  480 
State  attorney  general,  479 

Action  against  usurper  of  public  office, 
482 

Common-law  powers  classified,  479 
Costs,  485 

Courts  will  not  control  discretion,  484 
Deputy,  4S4 

Employment  of  counsel,  484 
General  statutory  authority,  480 
Injury  public  as  well  as  private,  481 
Mandamus  to  compel  action,  485 
Municipal  corporations,  4S2 
Nolle  prosequi ,  484 
Nuisance,  481 

Official  opinion  as  a  defense,  4S5 
Piers,  4S1 

Powers  and  duties  generally,  479 
Presumed  to  do  his  duty,  480 
Protection  of  public  trusts  and  charities, 
482 

Purpresture,  481 

Right  to  maintain  action,  480 

Test  as  to  whether  attorney  general  can 

maintain  action,  480 
Unlawful  power  by  a  corporation,  4S2 
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ATTORNEY  GENERAL,  cont'd. 
United  States  attorney  general,  476 

Advice  and  opinion  on  questions  of  law, 
477 

Decides  questions  of  law  only,  478 
Duties  and  powers  in  general,  477 
Question  must  actually  arise  in  depart- 
ment submitting  it,  478 
Relation  to  the  departments,  478 
Settled  statement  of  facts  must  be  sub- 
mitted, 478 
Statute,  477 

Will  not  advise  Congress,  479 
ATTORNMENT,  4S5 
AUCTION  POOLS,  4S6 

AUCTIONS  AND  AUCTIONEERS,  487 

Accounting,  497 
Actions  by  auctioneer,  495 

Deposit  provided  for,  495 

For  purchase  price  or  property  sold,  495 

Lien  for  commission,  495 
Agency,  see  infra,  Fraud,  Statute  of. 
Ambiguity,  500 
Appeal  to  sympathy,  504 
Assistants,  495 

Auction,  see  infra,  Catalogues  or  Partic- 
ulars ok  Sale. 

As  to  resale,  see  infra.  Resale. 

As  to  the  deposit,  see  infra,  Deposit. 

As  to  manner  of  bidding,  see  infra.  Bids. 

As  to  the  retraction  of  bids,  see  infra,  Bids. 
Authority  of  auctioneer,  491 

Cannot  bid  for  himself  or  another,  493 

Cannot  deny  principal's  title,  494 

Collections,  494 

Authority  in  general,  494 
Cash , 494 
Checks,  494 

Where  conditions  provide  merely  for  a 
deposit  by  auctioneer,  494 
Delegation  of  authority,  494 
Extent  of,  491 

In  general,  491 

Private  sale,  491 

Warranty,  491 
How  conferred,  491 
How  revoked,  491 

Limited  to  certain  place  by  license,  489 

Ratification,  491 

To  accept  and  reject  bids,  492 

As  a  general  rule,  492 
Bid  by  absentee,  493 
Exceptions,  492 

Liability  to  a  bidder  whose  bid  has  been 

rejected,  492 
Limitation  of  bid,  493 
Sale  without  reserve,  492 
To  bring  actions,  495 

When  authority  ordinarily  at   an  end, 
491 
Bids  : 

Acceptance,  492,  501 
Agreements  not  to  bid,  506 
Auctioneer  cannot  bid  for  himself  or  an- 
other, 493 

Authority  of  auctioneer  to  accept  and  reject 

bids,  492 
As  a  general  rule,  492 
Bid  by  absentee,  493 
Exceptions,  492 
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AUCTIONS  AND  AUCTIONEERS,  cont'd. 
Bids,  cont'd. 

Authority  to  accept  and  reject,  cont'd. 

Liability  to  a  bidder  whose  bid  has  been 

rejected,  492 
Limitation  of  bid,  493 
Sale  without  reserve,  492 
Fraud  a  question  of  fact,  507 
Fraud  by  auctioneer,  507 
Manner  of  bidding,  500 
Bids  must  be  open,  500 
Need  not  be  by  word  of  mouth,  500 
Secret  signs,  500 
Nature  of,  501 
Betraction  of  bids,  501 
In  general,  501 
Nature  of  bid,  501 
Statute  of  frauds,  501 
What  constitutes  acceptance,  501 
When  invalid,  506 
When  valid,  507 
Bond  of  auctioneer,  490 

Failure  to  account  for  funds  received,  490 
Liability  upon  bond,  490 
Required  by  statute,  490 
Brokers  distinguished  from  auctioneers,  489 
Care  and  skill  required,  496 
Catalogues  or  particulars  of  sale,  498 
Changes  in,  500 

Compensation  for  errors  in  description, 

499 

Contract  of  sale,  498 
Description  of  property,  498 

Ambiguity,  500 

Correction  of  errors  and  omissions,  500 

Dealers'  talk,  500 

Examples,  499 

In  general,  49S 

Material  misdescription,  499 

Misdescription.  498 

More  or  less,  500 

Qualifying  clauses,  500 

Slight  variations,  499 

Statements  of  praise  and  opinion,  500 

What  avoids  the  sale,  499 
Distinction  between  particulars  of  sale 

and  catalogue,  498 
Distinguished  from  conditions  of  sale,  498 
Chilling  the  bidding,  506 
Collections,  see  infra.  Authority  of  Auc- 
tioneer. 

Commission,  see  infra,  COMPENSATION. 
Compensation  of  auctioneer,  511 

Amount  fixed  by  statute,  512 

Amount  where  there  is  no  agreement  or 

statute,  512 
Commission,  511 

Indemnity  for  expenses  and  damages, 
512 

Lien  for  fees,  513 

Revocation  of  authority,  512 

Selling  without  license,  512 

Where  principal  sells,  purchaser  induced 
to  bid  by  auctioneer,  512 
Completion  of  sale,  503 
Definition,  488 

Auctioneer,  48S 

Crier  of  tobacco,  489 

Dutch  auction,  488 

Roup,  488 

Survey,  4S8 
Delegation  of  authority,  494 
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AUCTIONS  AND  AUCTIONEERS,  cont'd. 
Deposit,  501 

Auctioneer  as  stakeholder,  502 
Definition  and  nature,  501 
Duty  of  auctioneer  as  to  deposit,  502 
Failure  of  vendor  to  make  title,  502 
Forfeiture,  502 
Interest  on  deposit,  503 
Lien  of  purchaser,  502 
Recovery  of  deposit,  502 
Sale  rescinded  because  of  auctioneer's 
fraud,  503 

When  vendor   should    receive  deposit, 
503 

Description  of  property,  see  infra,  Cata- 
logues or  Particulars  ok  Sale. 

Disclosing  name  of  principal,  498 

Discretion,  see  infra,  License. 

Fall  of  hammer,  501 

Fees,  see  infra,  Compensation. 

Forfeiture  : 
Deposit,  502 

Fraud  : 

Agreements  not  to  bid,  see  infra,  Bids. 
Effect  of  fraud  or  other  improper  conduct 
upon  the  sale  (see  also  infra,  Puff- 
ing), 504 
Appeal  to  sympathy,  504 
Bidder  usinj*  improper  influence,  504 
Liability  for  selling  goods  fraudulently 

obtained,  498 
Of  auctioneer,  507 
Question  of  fact,  507 
Frauds,  statute  of : 

Auctioneer  agent  for  both  vendor  and  vendee, 
509 

Agent  of  vendee,  509 

Agent  of  vendor,  509 

How  the  agency  arises,  509 

Vendor  acting  as  auctioneer,  509 
In  general,  507 
Memorandum,  510 

Memorandum  contained  in  detached  pa- 
pers, 510 
Purchaser  of  several  lots  of  goods,  508 

In  England,  508 

In  United  States,  508 
Retraction  of  bids,  501 
Sale  for  several  days,  509 
Sales  book,  510 

Sales  held  by  order  of  court,  508 
Signing  by-clerk,  511 

Time  when  memorandum  must  be  signed, 
5H 

What  sales  within  the  statute,  508 
What  the  memorandum  of  sale  must  con- 
tain, 510 

Whether  an  auction  sale  is  within  the 
statutes,  508 
Indemnity  for  expenses  and  damages,  512 
Instructions,  496 

Instructions  as  to  price,  496 

Obedience,  496 
Insurance,  497 
Interest,  497 

Liability  for  loss  from  theft,  burglary,  or 
fire,  497 

Liability    for   selling    goods  fraudulently 

obtained,  497 
Liability  for  selling  stolen  goods,  497 
Liability  where  auctioneer  fails  to  disclose 

name  of  principal,  498 


AUCTIONS  AND  AUCTIONEERS,  cont'd. 
license,  489 

Construction  of  statutes,  4S9 

Effect  on  sale  where  auctioneer  is  not 

licensed,  490 
Limited  to  particular  place,  4S9 
Object  of  license,  489 
Selling  without  a  license,  512 
Statutes,  489 
Liens  : 

Auctioneer's  lien  for  commission,  495 
Commissions,  513 
Purchaser,  502 
Memorandum,  see  infra.  Fraud,  Statute 

OF. 

"  More  or  less,"  500 
Negligence  : 

Care  and  skill  required,  496 

Care  of  property,  496 

Liability,  496 
Particulars  of  sale,  see  infra,  Catalogues 

or  Particulars  of  Sale. 
Pawnbroker  distinguished  from  auctioneer, 

489 
Puffing,  504 

Chancery  doctrine,  505 
Definition,  504 

English  common-law  doctrine,  504 
Purchaser  must  act  promptly,  506 
Statutes,  505 

United  States  doctrine,  505 
When  purchaser  is  prejudiced,  506 
Whether  vendor  can  avoid  sale,  505 
Resale,  503 

Liability  of  former  purchaser,  504 
Purchaser  not  complying  with  terms  of 
sale,  503 

Second  sale  must  be  fair  and  after  reason- 
able notice,  503 

Terms,  504 
Selling  stolen  goods,  497 
Setting  aside  sale,  see  infra,  Fraud. 

Agreements  not  to  bid,  see  infra,  BIDS. 

Puffing,  see  infra,  Puffing. 
Stakeholder,  502 
Taxation  : 

Collection  of  auction  duties,  496 
Thereabouts,  500 
Time  of  completion  of  sale,  503 
Title,  503 

Auctioneer  cannot  deny  principal's  title, 
494 

Who  may  be  an  auctioneer  (see  also  infra. 
Bond  ;  License),  489 
In  general,  489 

AUDIT,  513 

Judicial  discretion,  513 

AUDITA  QUERELA,  513 

AUDITOR,  514 

Arbitrator  distinguished  from,  514 
Definition  in  general,  514 
In  practice,  514 

Master  distinguished  from,  515 
Original  meaning,  514 
Present  meaning,  515 

AUGMENTATION,  516 
AUTHENTIC,  516 
AUTHENTICATE,  516 
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A  I HI  ION TICATION,  516 

AUTHORITY,  516 

"  Power  and  authority"  synonymous  with 
"duty  and  obligation,"  517 

AUTHORIZE 

Authorized  by  law,  517 
Discretion,  517 

AUTOMATIC,  517 
AVAILABLE,  517 

Available  capital,  518 
Available  funds,  518 
Available  means,  517 

AVAILS,  518 

AVER,  519 

AVERAGE,  520 

Average  prices,  522 
Average  quality,  522 

AVERMENT,  519 

Libel  and  slander,  520 

AVOCATION,  522 
AVOIDANCE,  523 
AVOWED,  523 
AVOWRY,  523 
AVULSION,  523 
BACK,  524 
BACK  FLOW,  524 
BACKGAMMON,  525 
BACKING,  525 
BACK  LANDS,  524 
BACKWARDS,  524 

BAD,  525 

Bad  character,  526 
Bad  faith,  526,  1010 
Bad  weather,  526 

BADGE  OF  FRAUD,  526 

BAGATELLE,  527 

BAGGAGE,  528 
Act  of  God : 

Losses,  547 
Admissions  : 

Agents  of  carriers,  582 
Agency : 

Authority  of  agent  to  accept  or  reject  ar- 
ticles as  baggage,  542 

Amount,  see  infra,  LIMITATION  OF  LIABIL- 
ITY. 

Artists,  531 

Bedclothes,  530 

Beds,  530 

Beginning  and  termination  of  liability  (see 
also  infra.   Delivery  ;  Warehouse- 
man), 560 
When  liability  begins,  560 
When  liability  ends,  564 
Burden  of  proof,  583 

Assent  to  limitation  of  liability,  557 
In  case  of  connecting  lines,  584 
Where  carrier  liable  only  as  warehouse- 
man, 584 

Where  loss  occurs  while  baggage  is  in 
custody  of  carrier,  583 


BAGGAGE  cont'd. 

Carried    on  different  train  from  that  on 

which  passenger  travels,  544 
Checking : 

In  general,  545 

Penalty  for  refusal  to  check,  545 
Reasonableness  of  regulations,  545 
Statutes,  545 
Checks,  5S0 

Connecting  carrier,  563 
Effect,  580 

Evidence  of  delivery,  581 
Judicial  notice  of  system  of  checking,  581 

Mere  receipt,  580 
Nature,  580 

Presumptions  arising  from  possession  of 
check,  580 
Commercial  travelers,  533 

Acceptance  by  carrier  with  knowledge, 

533 

Custom,  534 
Price  lists,  534 
Recovery  in  some  cases,  533 
Whether  drummers'    samples   are  bag- 
gage, 533 

Compensation  for  carrying,  see  infra,  Duty 
to  Carry. 

Concealment  by  passenger,  see  infra,  Mer- 
chandise. , 
Connecting  lines  and  through  tickets,  571 
Agreement  between  distinct  lines  for  sale 

of  through  tickets,  572 
Baggage  received  by  mistake  of  connect- 
ing line,  564 
Burden  of  proof,  5S4 
Check  evidence  of  delivery,  581 
Check  of  connecting  line  given  to  agent, 
563 

Contract    with     initial     carrier  under 
through  ticket  governs  liability  of  con- 
necting carrier,  572 
Liability,  569 

Liability  of  initial  carrier,  573 

Baggage  lost  through  neglect  of  initial 

carrier  in  checking,  575 
Carrier  may  contract  for  through  lia- 
bility, 574 
Conditions  on  tickets  limiting  liability, 
.576 

Liability  extended  by  contract,  576 
Must  show  safe  delivery  to  connecting 

carrier,  576 
Release  of  connecting  carrier,  575 
Through  tickets  with  separate  coupons, 
575 

View  that  initial  carrier  is  liable  only 

for  losses  on  its  own  line,  576 
View    that    initial    carrier    is  liable 

throughout  the  journey.  573 
Where  baggage  is  checked  through 

under  through  ticket,  573 
■Where  coaches  of  receiving  carrier  run 
over  connecting  lines,  575 
Liability  of  intermediate  carriers,  577 

Final  delivery  damaged  raises  pre- 
sumption against  last  carrier  only, 
579 

Liable  for  loss  upon  their  own  lines,  577 
Loss  due  to  failure  to  forward  prompt- 
ly. 578  *  . 
Presumption  from  proof  of  receipt  of 
baggage,  578 
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BAGGAGE,  cont'd. 

Connecting  lines  and  through  tickets,  cont'd. 
Liability  of  intermeaiate  carriers,  tout' J. 
What  constitutes  a  safe  delivery,  579 
Where    initial    carrier  is  also  liable, 
578 

Liability  of  last  carrier,  579 

Failure  to  deliver  without  proof  of  re- 
ceipt not  sufficient,  579 
In  jreneral,  579 

Where  receipt  by  last  carrier  is  shown 
it  must    prove   condition  when  re- 
ceived, 579 
Liability  where  connecting  lines  are  dis- 
tinct, 572 

Liability  where  connecting  lines  consti- 
tute one  system,  571 

Limitations  inure  to  benefit  of  connecting 
lines,  573 

Scope  and  effect  of  contract  of  initial 
carrier,  573 
Consideration  : 

No  distinct  consideration  necessary,  543, 
546 

Contract  tickets,  560 
Contributory  negligence  : 

Checked  to  wrong  station,  569 
Contributory  negligence  of  passenger,  549, 
552 

Conversion,  553 

Damages,  see  infra,  Measure  of  Damages. 

Definition  (see  also  infra,  What  Consti- 
tutes Baggage),  529 

Delay  in  delivery,  553 

Delivery  ; 

By  and  to  transfer  companies,  581 
Connecting  carriers,  579,  581 
Delay,  553 

Delivery  to  carrier,  560 

Baggage  left  at  depot  subject  to  further 
orders,  561 

Baggage  received  by  mistake  of  con- 
necting line,  564 

Check  of  connecting  line  given  to  agent, 
563 

Custom,  563 

Delivery  to  agent  other  than  baggage 
master,  562 

Delivery  to  baggage  master,  562 

Delivery  to  porter,  563 

Delivery  to  stranger,  563 

Notice  to  agent  necessary,  563 

Passenger  agreeing  to  delay  transpor- 
tation for  carrier's  convenience,  562 

Proof  of  delivery,  561 

Purchase  of  ticket  unnecessary  to  fix 
carrier's  liability,  561 

What  constitutes  delivery,  562 

When  liabilityof  common  carrierbegins, 
560 

Delivery  to  passenger,  564 

Accident  to  passenger,  567 
Baggage  remaining  in  depot  by  carrier's 
fault,  565 

Baggage  remaining  in  depot  for  pas- 
senger's accommodation,  566 
Connecting  lines,  569 
Custom,  568 

Delivery  at  wrong  station,  569 
Delivery  to  agent  of  passenger,  568 
Delivery  upon  forged  order,  569 
Immediate  demand  not  necessary.  568 


BAGGAGE,  cont'd. 
Delivery,  ,  ont'd. 

Delivery  to  passenger,  cont'd. 

Must  apply  to  company's  representa- 
tive, 568 

Passenger's  contributory  negligence, 
569 

Passenger's  duty  to  call  and  remove 
baggage,  567 

Reasonable  time  for  deli  very  to  passen- 
ger, 564 

Reasonable    time  question  of  law  or 

fact,  565  \ 
What  constitutes  reasonable  time  for 

carrier  to  deliver,  565 
What  is  reasonable   time  to  call'  for 
baggage,  567 
Dogs,  531 
Duty  to  carry,  543 

Baggage  going  on  separate  train  through 

fault  of  carrier,  544,  553 
Baggage    must  go  on  same  train  with 

passenger.  544,  553 
Carriage  of  baggage  incident  to  carrying 

of  passenger,  543 
Checking  baggage,  545 
Lien  on  baggage, 545 

No  baggage  carried  on  special  train,  544 
No  special  compensation  necessary,  543 
Penalty  for  refusal  to  check,  545 
Right  to  limit  amount  of  baggage,  544 
When  carrier  should  object  to  receive 
baggage,  544 
Evidence,  5S2 

Admissibility,  5S2 

Admissions  of  agents  of  carrier,  582 
Burden  of  proof,  see  infra.  Burden  OF 
Proof. 

Custom  house  inspectors,  583 
Husband  and  wife  testifying,  582 
Offer  to  compromise  not  admission  of  lia- 
bility, 583 

Party  may  testify  to  contents  of  trunk, 

582 

Res  gesta,  583 
Excursion  trains,  544,  559 
Exemplary  damages,  586 
Forgery  : 

Delivery  upon  forged  order,  569 
Free  passes  : 

Limitation  of  liability,  556 
Household  goods,  530 
Husband  and  wife,  533 

Witnesses,  582 
Immigrants,  530 
Jewelry,  532,  534 

For  passenger's  personal  use,  534 

Jewelry  belonging  to  another  or  for  sale, 
534  _ 

Question  for  jury,  535 
United  States  statute,  535 
Value,  535 
Watches,  535 
Laces,  532 

Liability,  see  infra.  Beginning  and  Termi- 
nation of  Liability. 

Liability  as  warehouseman,  see  infra.  Ware- 
houseman. 

Liability  of  carrier,  see  infra,  LIMITATION 

of  Liability. 
Liability  of  carrier  for  articles  left  on  train, 

550 
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B  V.GGAGE,  cont'd. 
Liability  of  carrier  for  loss  of  baggage,  546 

Character  of  liability,  546 
Conversion,  553 
Delay,  553 

Liable  as  insurer,  546 
Limiting  liability  to  negligence,  547 
Losses  by  act  of  God  or  public  enemy,  547 
No  distinct  price  for  baggage  necessary, 
546 

Passenger  on  different  train  from  baggage, 
see  infra,  Passenger  on  Different 
Train  from  Baggage: 

Where  passenger  retains  custody  of  property, 
547 

Articles  left — loss  by  wrongful  conduct 

of  carrier's  servants,  550 
Articles  left  on  train  by  passenger,  549 
Generally,  547 
Illustrations,  548 

Liable  only  for  negligence  in  absence 

of  exclusive  control,  549 
Money  carried  by  passenger,  550 
Passenger's  negligence  the  proximate 

cause,  548 
Providing  place  for  baggage  left  on 

train,  550 

Steamship  companies ,  see  infra.  Steam- 
ship Companies. 
Lien,  545 

Limitation  of  liability  : 
As  to  amount,  554 

Fraud  on  part  of  passenger,  554 

Reasonableness  of  regulation,  555 

Right  to  limit,  554 

Waiver  of  limitation,  554 
Connecting  carriers,  573,  576 
Limitation  must  be  by  special  contract,  557 

Assent,  557 

Burden  of  proof,  557 

Construction  of  contracts  limiting  lia- 
bility, 560 

Contract  tickets,  560 

Necessity  for  special  contract,  557 

Passenger    must    assent  before  cars 
start,  558 

Passengei  unable  to  read,  558 

Posting  a  printed  copy  of  certain  regu- 
lations, 558 

Receipt  for  baggage,  559 

Reduced  rate  of  fare,  559 

Rule  of  construction,  559 

Special  excursion  train,  559 
Limiting  to  negligence,  547,  555 

English  rule,  556 

Free  passes,  556 

Right  to  limit  its  liability  as  insurer,  555 
Right  to  limit  its  liability  for  negli- 
gence, 555 
Limiting  amount  of  baggage,  544 
Loss  of  baggage,  see  infra.  Liability  of 

Carrier  for  Loss  of  Baggage. 
Luggage  equivalent  to,  529 
Measure  of  damages,  584 

Actual  value  alone  recoverable,  584 
Baggage  partly  restored,  586 
Examples,  585,  586 
Exemplary  damages,  586 
Expenses  of  searching  not  recoverable, 
585 

For  delay,  585 
Speculative  damages,  586 
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BAGGAGE,  cont'd. 
Mechanic's  tools,  532 

Merchandise  as   baggage  (see    also  infra. 

Commercial  Travelers),  539 
Acceptance  by  carrier  with  knowledge  of 

character  of  articles,  540 
Articles  carried  for  purpose  of  trade,  539 
Authority  of  agents,  542 
Concealment  by  passenger  of  full  value 

of  articles,  543 
Declaration  by  passenger  of  value  and 

nature  of  property,  543 
Gratuitous  bailment,  542 
Liability  of  carrier,  539 
Necessity  of  inquiry  by  carrier,  541 
Notice  a  question  of  fact,  542 
Payment  of  overweight  in  merchandise, 

543 

Proof  of  actual  knowledge,  541 

Rule  of  carrier  requiring  passenger  to 

declare  value  and  character  of  articles, 

543 

True  character  of  articles  rfot  disclosed, 

539 

Waiver  of  right  to  object,  540 

Warehouseman,  542 
Money,  535,  550 

Illustrations,  536 

Money  in  excess  of  expenses,  536 

Money  or  articles  of  value  carried  on 
passenger's  person,  537 

Passenger  having  money  of  another,  537 

Reasonable  expenses,  535 

What  traveling  expenses  embrace,  536 

Whether  money  is  baggage,  535 
Negligence  : 

Limiting  liability  to  negligence,  547,  555 
Notice  of  character  of  article,  see  infra. 

Merchandise. 
Passenger  on  different  train  from  baggage,  544, 
553 

As  freight,  553 

Carrier  in  fault,  544,  553 

Compensation,  553 

Express  consent  of  carrier,  553 

Gratuitous  bailment,  553 
Public  enemy  : 

Losses,  547  ) 
Questions  of  law  and  fact,  538,  565 

Money,  536 

Notice  of  character  of  article,  543 

Question  for  the  court,  538 

Question  for  the  jury,  538 

Reasonable  time  for  demand  by  passen- 
ger, 565 

Value  of  jewelry,  535 
Reasonable  time  for  delivery,  564 

Liability  of  carrier,  564 

Question  of  law  and  fact,  565 

What  constitutes  reasonable  time,  564, 
567 

Receipts    for    baggage   (see    also  infra. 

Checks  ;  Checking),  559 
Resgestee,  583 
Ships  and  shipping,  551 

Contributory  negligence   of  passenger, 
552 

Liability  of   carrier  where  baggage  is 

placed  in  passenger's  stateroom,  551 
Regulation  that  passenger  shall  deliver 
baggage  to  designated  agent,  552 
Sleeping-car  companies,  5S1 
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BAGGAGE,  cont'd. 

Sportsman's  hunting  outfit,  531 
Steamship  companies,  551 
Surgical  instruments,  532 
Tickets  and  fares  (see  also  Connecting  Lines 
and  Through  Tickets  ;  Limitation 
of  Liability): 
Contract  tickets,  560 

Limitation  of  liability  for  baggage  on  a 
free  pass,  556 
Tools,  532 

Transfer  companies,  581 
Trover  and  conversion,  553 
Usages  and  customs,  568 
Delivery  to  carrier,  563 
Drummers,  534 
Warehouseman,  542,  564,  569 
Burden  of  proof,  584 
Carrier's  liability  as  warehouseman,  569 
Baggage  must  be  safely  stored  or  car- 
rier remains  liable  as  insurer,  571 
Duty  as  to  watchman,  570 
Duty  to  save  baggage  from  destruction 

by  fire,  571 
Fire-proof  rooms  and  the  like,  570 
Want  of  ordinary  care,  570 
When  storage  charged,  569 
When  storage  not  charged,  570 
Watches,  535 

What  constitutes  baggage,  529 

Articles  not  held  baggage,  538 

Articles  of  personal  comfort  and  con- 
venience, 530 

Articles  to  be  used  at  end  of  journey,  530 

Artist's  easel,  531 

Beds  and  bedclothes,  530 

Books  of  student,  532 

Drummers'  samples,  see  infra,  Commer- 
cial Travelers. 

General  criterion,  529 

Household  effects,  530 

H tinting  dogs,  531 

Illustrations  of  articles  that  have  been 

held  baggage,  537 
Immigrants,  530 

Jewelry  (see  also  infra,  Jewelry),  532 
Laces,  532 

Members  of  same  family  traveling  to- 
gether, 533 
Merchandise,  see  infra,  Merchandise. 
Money,  see  infra,  Money. 
Particular  articles,  537 
Payment  of  extra  charges,  533 
Property  of  other  persons,  533 
Questions  of  law   and  fact,  see  infra, 

Questions  of  Law  and  Fact. 
Sportsman's  hunting  outfit,  531 
Surgical  instruments,  532 
Witnesses,  see  infra.  Evidence. 

BAIL  (IN  CIVIL  CASES),  587 

Absolute  bail,  607 
Acknowledgment,  614 
Act  of  God: 

Performance  of   conditions  impossible, 
629 
Affidavit : 

Insufficiency,  600 
Necessity,  599 
Sufficiency,  600 

Validity  of  bond  where  affidavit  is  insuf- 
ficient, 599 


BAIL  (IN  CIVIL  CASES),  cont'd. 
Agent  : 

Surrender  by  agent,  640 
Alteration  of  contract,  see  infra,  DISCHARGE 

and  Exoneration  of  Bail. 
Amendment  : 

As  discharge  of  bail,  637 
Amount,  605 

In  general ,  605 

Reduction  of  excessive  bail,  606 
Statement  of  amount  different  from  that 
required ,  610 
Appearance  : 

Sufficient  appearance  of  principal  to  dis- 
charge bail,  626,  627 
Appearance  bail,  592 

Assignment  of  bail  bond,  595 
At  common  law,  595 
Liability  of  sheriff  for  failure  to  as- 
sign, 596 
Necessity,  595 

Right  of  sheriff  to  enforce  unassigned 

bond,  596 
Statute  law,  595 
Sufficiency,  595 
Bond,  593 

Conditions,  594 

Conditions  of  and  for  appearance,  594 
Designating  time  and  place  for  appear- 
ance ,  594 
In  general,  593 
Obligee,  593 
Plaintiff  as  obligee,  593 
Sealing ,  594 

Discharge  of  appearance  bail,  596 

Acceptance  of  defendant's  plea,  597 

By  entry  of  special  bail,  596 

By  performance,  596 

By  surrender  of  principal,  597 

By  waiver  of  special  bail,  597 

Entering  special  bail  for  purpose  of 

surrender,  598 
Filing   declaration    before    return  of 

writ,  597 
Statutory  enactments,  598 
Sufficiency  of  the  bail,  598 

Liability  of  appearance  bail,  596 

Measure  of  damages,  596 

Number  of  bail,  593 

Obligation  of  defendant  to  enter  special  bail, 

594 

Breach  of  obligation,  595 
In  general,  594 

Statutes  giving  to  bail  bond  the  effect 
of  special  bail,  595 
Right  to  give  appearance  bail,  593 
Bight  to  require  appearance  bail,  592 
In  England , 592 
In  United  States,  592 
Approval  of  bail,  608 
Arbitration  and  award  : 

Reference  to  arbitration  as  discharge  of 
bail,  638 
Arrest  : 

Discharge  under  statutes  abolishing  the 

arrest  of  females,  632 
Giving  bond    where    arrest   is  illegal, 

599 

Recital    of    defendant's    arrest    in  bail 

bond,  612 

Right  of  sheriff  to  arrest  defendant  where 
he  is  liable  as  bail,  649 
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BAIL  (IN  CIVIL  CASES),  cont'd. 
Arrest  of  principal,  624 

Agent's  right  to  arrest,  626 
Bail  piece,  625 
Breaking  doors,  625 
Deputy,  626 

Principal  already  imprisoned,  625 
Principal  attending  court,  625 
Sunday,  625 
Warrant,  625 
Assignment  : 
Bail  bond,  595 

At  common  law,  595 
Liability  of  sheriff  for  failure  to  assign, 
596 

Necessity  of  assignment,  595 

Right  of  sheriff  to  enforce  unassigned 
bond,  596 

Statute  law,  595 

Sufficiency  of  assignment,  595 
Attorney  and  client  : 
Competency  of  attorney  : 

To  be  bail  for  his  client,  602 
Bail  above,  591 
Bail  below,  591 

Bail  bond  (see  also  infra,  Recognizance 

or  Bail  Bond),  590 
Bail  piece,  625 

Bail  to  the  action,  see  infra,  Amount  of 
Bail  ;  Discharge  ;  Fixing  Bail  ;  Lia- 
bility of  Bail  ;  Putting  in  and  Per- 
fecting Bail  ;  Recognizance  or  Bail 
Bond;  Right  to  Give  Bail;  Right  to 
Hold  Bail;  Rights  of  Bail;  Surrender; 
The  Bail. 

Bankruptcy  : 

Discharge    of    bail    under  bankruptcy 
laws,  633 

Breaking  doors,  625 

Clerk  : 

Competency  of  attorney's  clerk  to  be  bail 
for  client,  602 
Cognovit  : 

Giving  cognovit  as  discharge  of  bail,  636 
Common  bail,  590 
Definition,  590 
Disuse  of  common  bail,  591 
Effect  and  purpose  of  filing  common  bail, 
591 

Obsolete  in  United  States,  592 
Competency,  see  infra,  The  Bail. 
Conditions  : 

Performance,  627 

Performance  of  conditions  impossible, 629 

Performance  rendered  impossible,  628 
Contribution,  624 
Damages,  615 

Evidence,  650 

Sheriff,  647,  648 
Death: 

Death  of  principal,  629 
Definition,  590 

Bail,  590 

Bail  above,  591 

Bail  below,  591 

Bail  bond,  590 

Bail  piece,  590 

Civil  bail,  590 

Common  bail,  590 

Equivalent  to  sureties,  590 

Equivalent  to  the  bond  or  recognizance, 
590 
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BAIL  (IN  CIVIL  CASES),  cont'd. 
Definition,  cont'd. 

Meaning  to  deliver  from  arrest  or  to  go 

bail,  590 
Special  bail,  591 
Delivery,  614 

Deposit  of  money  in  lieu  of  bail,  645 

Application  of  deposit,  645 

Giving  special  bail,  C46 

Repayment  of  money  deposited  by  third 

person,  646 
Return  of  deposit,  645 
Statutory  enactments,  645 
Surrender  of  defendant  after  judgment, 

646 

Surrender  of  defendant  before  judgment, 

646 
Deputy,  626 

Discharge  of  principal ',    see   infra.  Dis- 
charge or  Exoneration  of  Bail. 

Discharge  or  exoneration  of  bail,  626 

Amendment  changing  oradding  cause  of 

action,  637 
Amendment  increasing  ad  damnum,  637 
Bankruptcy,  633 
By  act  of  God,  629 
By  act  of  law,  630 
By  act  of  obligee,  634 
By  alteration  of  contract,  635 
By  death  of  principal,  629 
By  giving  new  bail,  638 
By  taking  principal  in  execution,  638 
Change  in  cause  of  action,  637 
Death  of  principal  after  return  of  ca.  sa., 
630 

Death  of  principal  before  return  of  ca. 
sa.,  629 

Death  of  principal  where  statute  has  ex- 
tended time  of  surrender,  630 

Delay  in  bringing  scire  facias,  635 

Delay  in  issuing  execution,  635 

Discharge  of  principal,  632 

Discharge  under  statutes  abolishing  im- 
prisonment for  debt,  632 

Discharge  under  statutes  abolishing  the 
arrest  of  females,  632 

Discontinuance  of  action,  638 

Enlistment  of  principal  in  army  or  navy, 
632 

Entry  of  exoneretur ,  638 

Fraudulent  conduct  of  obligee,  634 

Giving  cognovit;  636 

Giving  time  to  principal,  635 

Impressment  of  principal,  632 

Imprisonment  expiring  before  period  of 

surrender,  632 
Imprisonment  not  preventing  surrender, 

631 

Imprisonment  of  principal,  625,  630 

Insolvency,  633 

Judgment  for  principal,  633 

Laches  of  plaintiff,  634 

Payment  of  debt  or  claim,  627 

By  principal,  627 

By  the  bail,  627 

Surrender  of  principal,  62S 
Performance  rendered  impossible,  62S 
Performance  rendered  useless,  629 
Premature  return  of  execution,  635 
Reference  to  arbitration,  638 
Release  of  bail  by  discharge  of  principal, 

632 
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BAIL  (IN  CIVIL  CASES),  cont'd. 
Discharge  or  exoneration  of  bail,  cont'd. 
Removal  of  cause,  63S 
Variance  between  declaration   and  affi- 
davit, 637 

Variance  between  declaration  and  writ, 
637 

Without  performance,  628 
Discontinuance  : 

As  discharge  of  bail,  638 
Enlistment  of  principal,  632 
Evidence,  650 

Of  damages,  650 

Of  principal's  arrest  in  execution,  650 
Of  surrender,  650 
Of  the  recognizance,  650 
Exceptions  to  bail,  607 
Execution  (see  also  infra.  Fixing  Bail)  : 
Delay  in  issuing  execution  as  discharge 

of  bail,  635 
Premature  return  of    execution  as  dis- 
charge of  bail,  635 
Surrender  after  execution  against  princi- 
pal, 641 

Surrender  before  execution,  642 
Taking  principal   in   execution  as  dis- 
charge of  bail,  638 
Exoneration,  see  infra,  Discharge  or  Ex- 
oneration of  Bail. 
Exoneretur ,  638 
Filing  bond,  614 
Fixing  bail  : 

Necessity  of  execution  returned  not  found,  617 
County  to  which  execution  is  directed, 
619 

Defendant's  place  of  residence  known, 
619 

Defendant's    place    of    residence  not 

known,  619 
Diligence  a  question  of  fact,  621 
Execution  must  be  for  amount  of  judg- 
ment, 618 

Execution  must  issue  against  all  de- 
fendants, 618 

Execution  not  conformed  to  judgment, 
618 

Lodgment  of  execution  with  officer,620 

Officer  must  exercise  due  diligence, 
621 

Return,  621 

Delay 'in  making  return,  622 
Return  at  an  adjourned  term,  621 
Return  before  return  day,  622 
Sufficiency  of  the  return.  621 
Time  of  making  the  return,  621 

Service  of  writ,  620 

Sufficiency  of  writ  and  return,  618 

Time  of  issuing  writ  of  execution,  61S 

When  returnable,  620 

Where  defendant  is  arrested  in  foreign 
county,  619 

Whether  fieri  facias  is  necessary,  617 
Sheriff's  return  conclusive  upon  bail,  623 
Fraud  : 

Discharge  of  bail  by  fraud  of  plaintiff, 
634 

Freeholder,  604 
Housekeeper,  604 
Impressment  of  principal,  632 
Imprisonment  for  debt : 

Discharge  under  statutes  abolishing  im- 
prisonment for  debt,  632 


BAIL  (IN  CIVIL  CASES),  cont'd. 
Imprisonment  of  principal,  625,  630 
Discharge  of  bail,  632 
Imprisonment  not  preventing  surrender, 

625,  631 
Surrender,  645 
Indemnification  of  bail,  649 
By  a  third  person,  649 
By  fraud,  623 
Writing  necessary,  649 
Insolvency  : 

Discharge  of  bail,  633 
Insolvency  of  defendant  in  mitigation  of 
damages  in  action  against  sheriff  for 
taking  insufficient  bail ,  648  , 
Instruments  executed  in  lieu  of  bail  bonds, 

649 
Judgment  : 

Whether  judgment  against  principal  con- 
clusive on  bail,  615 
Jurisdiction  : 

Validity  where  the  court  has  no  jurisdic- 
tion, 599 
Justification  by  bail,  608 
Kinds  of  bail,  590 
Laches  : 

Discharge  of  bail  by  laches  of  plaintiff,  634 
Liabilities  of  bail  : 

Amount  of  actual  damages,  616 
Damages  against  bail  limited  by  penalty 

of  bond,  615 
Extent  of  liabilities,  615 
In  general,  615 

Interest  on  judgment  against  principal, 
615 

Judgment  against  principal  conclusive, 
615  _ 

Liability  to  principal's  partner,  616 

Liability  to  principal's  surety,  616 

Measure  of  damages,  615 

Mitigation  of  damages,  616 

Not  liable  as  surety  of  principal's  joint 
defendant,  616 

Statutory  provisions  from  part  of  con- 
tract of  bail.  615 

To  whom  liable,  616 

Whether  joint  or  several,  615 
Measure  of  damages,  615 
Military  law  : 

Enlistment  of  principal,  632 

Impressment  of  principal,  632 
Money : 

Deposit  of  money  in  lieu  of  bail,  645 

Application  of  deposit,  645 
Giving  special  bail,  645,  646 
Repayment  of  money  deposited  by  third 

person,  646 
Return  of  deposit,  645 
Statutory  enactments,  645 
Surrender  of  defendant  after  judgment, 

646 

Surrender  of  defendant  before  judg- 
ment, 646 
New  bail  : 

Discharge  of  original  bail,  638 
Notice  of  bail,  607 
Notice  to  plaintiff  of  surrender,  645 
Number  of  bail,  601 

Appearance  bail,  593 
Payment  of  debt  or  claim  : 

By  principal.  627 

By  the  bail,  627 
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HMIi  (IN  CIVIIi  CASES),  cont'd. 
Payment  of  debt  or  claim,  cont'd. 

Surrender  of  principal,  628 
Perfecting  bail,  see  infra,  Putting  In  and 

Perfecting  Bail. 
Putting  in  and  perfecting  bail,  606 
Before  whom  bail  taken,  606 
Bond, 607 
Definition,  606 
Indorsement  on  writ,  607 
Manner  of  entering  bail,  607 
Recognizance,  607 
Rendering  the  bail  absolute,  607 

Acceptance  of  bail,  607 

Approval  of  bail,  608 

In  general,  607 

J ustification,  608 

Liability  of  bail  not  justified,  608 

Notice  of  bail,  607 

Substitution  of  new  bail,  609 

Waiver  of  exceptions,  608 
Time  of  putting  in  bail,  606 
Recognizance  or  bail  bond  (see  also  infra, 

Appearance  Bail),  609 
Amount,  605 
Approval  of  bail,  608 
Bail  bond,  609 

Acknowledgment,  614 

Condition,  610 

Conditions  prescribed  by  statute  neces- 
sary, 613 
Conditions  proper,  609 
Delivery,  614 
Deputy  sheriff,  610 
Filing  bond,  614 

Formal  departure  from  prescribed  con- 
ditions, 614 
In  general,  609 

Insertion   of  unauthorized  conditions 

beneficial  to  bail,  614 
Obligee,  610 
Obligors,  609 
Penalty,  610 

Recital  describing  the  action,  611 
Recital  of  amount  of  debt  or  damages, 
612 

Recital  of  defendant's  arrest,  612 
Recital  of  names  of  parties  to  the  ac- 
tion, 611 

Recital  of  names  of  part  only  of  de- 
fendants, 612 
Recital  of  nature  of  action,  611 
Recitals  in  condition,  610 
Seal,  614 
Signature,  614 

Statement  of  amount   different  from 

that  required,  610 
Statutes  prescribing  conditions,  613 
Substantial  departure  from  prescribed 

conditions,  613 
Terms  of  the  condition,  612 
To  the  sheriff  of  what  county,  610 
View  that  surety  need  not  be  named  in 

body  of  bond,  609 
Whether  sureties  must  be  named,  609, 

612 

Evidence,  650 
Insufficient  affidavit,  600 
Manner  of  entering  bail : 

By  bond, 607 
By  recognizance,  607 
Recognizance,  609 


BAIL  (IN  CIVIL  CASES),  cont'd. 
Recognizance  or  bail  bond,  cont'd. 

Validity  of  bail  bond  executed  by  insuf- 
ficient bail,  605 
Validity  of  bond  where  arrest  illegal, 
599. 

Validity  where  the  court  has  no  jurisdic- 
tion, 599 
Removal  of  cause  : 

As  discharge  of  bail,  638 
Rendering  the  bail  absolute,  607 
Residence,  604 
Rights  of  bail,  623 

Against  person  fraudulently  aiding  prin- 
cipal to  abscond,  624 
Against   person   jointly   indebted  with 

principal,  623 
Against  the  principal,  623 
Arresting  principal  on  Sunday,  625 
Arresting  principal  while  attending  court, 
625 

Arrest  where  principal   is  imprisoned, 

625 

Breaking  doors  to  arrest  principal,  625 
Contribution  from  cosurety,  624 
Delegation  of  right  to  arrest  by  bail,  626 
Deputy,  626 

Employment  of  force  in  arresting  prin- 
cipal, 625 
Entering  principal's  dwelling,  625 
Following  principal  into  foreign  coun- 
tries, 626 

Implied  indemnity  against  principal,  623 

Necessity  of  warrant,  625 

Right  to  arrest  principal,  624 

Right  to  defend  suit  against  principal, 

626 

Right  to  give  bail : 

General  rule,  6or 
Giving  new  bail,  601 
In  United  States,  601 
Liability  of  sheriff  for  refusing  bail,  601 
Right  to  hold  to  bail  (see  also  infra  Fixing 
Bail),  598 
Affidavit  to  hold  to  bail,  599 
Definition,  598 

Effect  of  taking  bail  in  improper  cases, 

598 

Giving  bond  when  arrest  is  illegal,  599 

In  what  cases,  598 

Jurisdiction  of  subject  matter,  599 

Legal  arrest,  599 

Order  for  arrest,  600 

Prerequisites,  599 

Process,  600 

Validity  of  bond  when  arrest  is  illegal,  599 

Waiver  of  irregularities,  600 
Scire  facias  : 

Delay  in  bringing  scire  facias  as  dis- 
charge of  bail,  635 
Seal,  614 

Appearance  bail,  594 
Sheriffs  : 

Bond  to  sheriff  of  what  county,  610 
Competency  of  sheriff  to  be  bail,  603 
Deputy  sheriff ,  610 

Insolvency  of  defendant  in  mitigation  of 
damages,  648 

Liability  for  amount  of  plaintiff's  judg- 
ment, 648 

Liability  for  not  takinsr  sufficient  bail,  646 
Liability  to  action  for  damages,  647 
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BAIL  (IN  CIVIL  CASES),  cont'd. 
Sheriffs,  cont'd. 

Liable  as  bail,  648 

Measure  of  damages  for  breach  of  duty, 
647 

Rights  and  liabilities  of  sheriff,  646 
Rights  of  sheriff  who  becomes  liable  as 

bail,  649 
Right  to  arrest  defendant,  649 
Right  to  surrender  defendant,  649 
Sheriff's  assignment  of  bail  bond,  595 
Sheriff's  return  conclusive  upon  bail,  623 
Surrender  to  sheriff,  641 
Signature,  614 

Special  bail  (see  infra,  Amount  of  Bail  ; 

Discharge  ;  Fixing  Bail  ;  Liability 

of  Bail;  Putting  In  and  Perfecting 

Bail  ;  Recognizance  or  Bail  Bond  ; 

Rights  of  Bail  ;  Right  to  Give  Bail  ; 

Right  to  Hold  to  Bail  ;  Surrender  ; 

The  Bail),  591 
Obligation  of  defendant  to  enter  special 

bail,  594 
Statutory  special  bail,  592 
Substitution  of  new  bail,  609 
Suit  : 

Right  to  defend  suit  against  principal, 626 
Sunday  : 

Arrest,  625 
Surrender,  639 

After  execution  against  principal,  641 
Agent,  640 
Appearance  bail,  597 

Bail  discharged  by  accepted  surrender, 
598  _ 

Entering  special  bail  for  purposes  of 
surrender,  598 

Examples,  597,  598 

In  general,  597 
As  to  time  of  surrender,  641 
By  whom  made,  639 

Commitment  of  surrendered  principal, 628 

Death  of  principal,  629 

Death  of  principal  where  statute  has  ex- 
tended time  of  surrender,  630 

Delivery  of  principal's  body  necessary, 
644 

Deposit  of  money  in  lieu  of  bail,  646 
Discharge  of  bail,  628 
Effect  of  surrender,  628 
Evidence,  650 

Extending  time  for  surrender,  644 
Imprisonment  of  principal,  645 
Indemnification  of  bail,  628 
Mode  of  surrender,  644 
Notice  to  plaintiff,  645 
Principal,  640 

Right  of  bail  to  surrender  principal,  639 
Right  of  sheriff  to  surrender  defendant 

where  he  is  liable  as  bail,  649 
Statutes,  639 

Statutes  authorizing  surrender  after  the 
commencement  of  proceedings  against 
bail,  643 

Statutes  in  the  United  States,  639,  642 
Statutes  prescribing  to  whom  surrender 

should  be  made,  640 
Surrender  after  commencement  of  suit 

against  bail,  642 
Surrender  after  return  of  non  est  by  favor 

of  court,  641 
Surrender  before  execution,  642 


BAIL  (IN  CIVIL  CASES),  cont'd. 
Surrender,  cont'd. 

Surrender  before  the  return,  641 
Surrender  to  county  jail,  640 
Surrender  to  sheriff,  641 
Surrender  useless,  629 
Time  of  surrender,  641 
To  whom  made,  640 
The  bail  (see  also  infra,  Number  of  Bail)  : 
Competency,  602 

Attorneys,  see  infra,   Attorney  AND 

Client. 
Competent  to  contract,  603 
Defendant's  joint  debtor,  602 
Foreigner  with  property  abroad,  6p5 
Housekeepers  or  freeholders,  604 
Ignorance,  604 

Persons  indemnified  by  defendant's  at- 
torney, 603 

Persons  previously  rejected,  603 

Persons  privileged  from  arrest,  603 

Property  qualifications,  604 

Property  within  jurisdiction  of  court 
required,  605 

Residence,  604 

Respectable  persons,  603 
Time  : 

Giving  time  to  principal  as  discharge  of 
bail,  635 

Surrender,  641 
Time  of  putting  in  bail,  606 
Variance  : 

As  discharge  of  bail,  637 
Warrant,  625 

BAIL  AND  RECOGNIZANCE  (IN  CRIM- 
INAL CASES),  651 
Abolition  of  capital  punishment,  670 
Abuse  of  power,  664 
Acknowledgment  : 

Bail  bond  or  recognizance  : 

Formal  language  unnecessary,  702 
Insufficient  attestation,  703 
Necessity,  702 

Verbal  acknowledgment,  703 
Acquittal : 

Effect  of  acquittal  on  similar  indictment, 
670 

Acquittal  of  principal  as  discharge  of  bail, 
721 

Act  of  God,  717 

After  final  commitment,  654 

Alteration  of  instruments  : 

Bail  bond  or  recognizance,  707 
Amendments  : 

Bail  bond  or  recognizance,  707 
Amount  of  bail,  680 

Amount  increased,  681 

Examples,  6S0 

Excessive  bail,  6S0 

How  determined,  680 

Judicial  discretion,  680 

Reduction  of  amount,  681 

Whether  habeas  corpus  is  necessary  to  a 
reduction  of  bail,  681 
Amount  of  liability  of  bail,  715 
Amount  of  penalty  of  bail  bond  or  recog- 
nizance, 700 
Appeal,  656 
Appearance  : 

Appearance  of  principal  as  a  prerequisite 
to  remission  of  forfeited  bail,  725 
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BAIL  \M>  RECOGNIZANCE,  cont'd. 
Appearance,  cont'd. 
Clerical  errors,  696 
Court  not  authorized  by  law,  694 
Courts,  694 

Description  of  courts,  695 

Fatally  defective  where  not  conditioned 

for  appearance,  693 
liability  of  bail^for  appearance  of  principal, 
7i  r 

Appearance  by  attorney,  714 
Appearance  from  day  to  day,  713 
Appearance  from  term  to  term,  714 
Change  of  venue,  714 
Court  and  term  designated,  711 
Failure  to  indict  principal,  712 
Indictment    for  another  offense  than 

that  described  in  undertaking,  712 
Misdemeanors,  715 
Sufficiency  of  indictment,  713 
Time  of  appearance,  711 
Must  require  appearance  at  next  term, 
694 

Omission  of  year,  694 

Reasonable  certainty  as  to  time  and  place 

of  appearance,  693 
Term,  694 

Time  and  place  of  appearance,  693 
Appellate  courts,  656 
Approval  of  bail  bond  : 

Recognizance,  703 
Arrest : 

Arrest  after  conviction  as  discharge  of 
bail,  721 

Arrest  by  a  federal  authority  as  discharge 

of  bail,  721 
Arrest  in  foreign  country,  708 
Breaking  and  entering  house,  709 
Extent  of  authority,  708 
Necessity  of  warrant,  708 
Right  to  arrest  incidental  to  the  engage- 
ment, 708 
Right  to  arrest  pricinpal,  708 
Subsequent  arrest  of  principal  as  discharge 
of  bail,  718 

Arrest  in  another  county,  719 

Arrest  on  another  charge,  719 

Giving  second  bail,  718 

On  the  same  charge,  718 

Rearrest  must  be  legal,  718 
Sunday,  709 
Assault  and  battery,  667 
Attorney  and  client  : 

Appearance  by  attorney,  714 
Bail  bond,  687 

Acknowledgment,  702 
Alterations.  707 
Amendments,  707 
Amount  of  penalty,  700 

Conformity  to  order  of  court,  700 

Greater  or  less  than  required,  700 

Statement  of  amount,  700 
Appearance,  693 

Clerical  errors,  696 

Court  not  authorized  by  law,  694 

Courts,  694 

Description  of  courts,  695 

Fatally  defective  where  not  conditioned 

for  appearance,  693 
Must  require  appearance  at  next  term, 

694 

Omission  of  year,  694 
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BAIL  AND  RECOGNIZANCE,  cont'd. 
Bail  bond,  cont'd. 
Appearance,  cont'd. 

Reasonable  certainty  as  to  time  and 

place  of  appearance,  693 
Term,  694 

Time  and  place  of  appearance,  693 
Approval,  703 

Bond  may  satisfy  statute  for  recogni- 
zance and  vice  versa,  687 

Bonds  on  appeal  from  conviction,  705 

Conditioned  for  appearance,  693 

Conditions  generally,  691 

Conditions  more  onerous  than  required, 
691 

Conformity  to  statute,  691 
Construction,  707 
Date,  687 

De  facto  officer,  68S 
Definition,  687 
Delivery,  703 

Designation  of  cognizee  or  obligee,  701 
Duress,  6S9 
Escrow,  703 

Essentials  to  validity,  6S8 
Estoppel  by  execution,  707 
Execution,  706 
Filing,  704 

Formal  requisites  of  the  instrument,  690 
How  far  authority  must  appear,  691 
Illegal  warrant,  689 

Immaterial  omissions  or  additions,  692 
Invalid  indictment,  690 
Mistake  in  name  of  accused,  692 
Must  conform  to  order  of  court,  6SS 
Must  show  cause  of  taking,  690 
Name  of  accused,  692 
Offense  charged,  696 

Accuracy  necessary  in  indictment  not 
required ,  696 

After  conviction,  700 

After  indictment,  699 

Disjunctive  statement,  700 

In  general ,  696 

Offense  must  be  punishable  by  law,  698 
Specific  name,  697 

Variance  between  charge  and  recog- 
nizance, 6qS 
One  bond  for  several  indictments,  689 
Particular  form  of  words,  690 
Probable  cause,  690 
Proof  of  identity,  692 
Recognizance  distinguished  from,  687 
Recording,  704 
Sealing,  702 
Signing,  702 
Sunday,,  706 
Superadded  words,  691 
Taking  before  execution  or  commitment, 

688 

Taking  without  authority  void,  688 

Unauthorized  bond  not  good  as  common- 
law  obligation,  689 

Validity,  688 

Validity  of  process,  689 
Bond,  see  infra.  Bail  Bond. 
Bonds  of  prosecutor,  729 
Bonds  on  appeal,  705 
Bonds  to  keep  the  peace,  729 
Breach  of  the  peace  : 

Bonds  to  keep  the  peace,  729 
Capital  cases,  670 
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BAIL  AND  RECOGNIZANCE,  cont'd. 
Change  of  venue  : 

Failure  to  appear.  714 
Circumstances  of  the  prisoner,  676 
Circumstantial  evidence,  669 
Clerical  errors  : 

As  to  time  and    place   of  appearance, 
696 

Clerks  of  couit,  659 

Authority  of  clerks  to  take  bail,  659 
Statutes,  660 
Commissioners,  662 
Commitment,  654,  671 
Conditions,  see  infra.  Bail  Bond  ;  Recog- 
nizance. 
Conduct  of  the  accused,  676 
Considerations  governing  the  granting  of 

bail,  666 
Constitutional  law,  657 
Constitutional  provisions,  657,  665 
Excessive  bail,  680 
Extradition,  679 
Right  to  speedy  trial,  678 
Construction  of  bail  bond  or  recognizance, 

707 
Conviction  : 

Granting  bail  after  conviction,  673 

Circumstances    warranting    bail  after 

conviction,  676 
England,  675 
Examples,  673-675 
Power  of  court  to  bail,  673 
United  States,  675 

When  bail  allowable  after  conviction, 
674 

Of  principal  as  discharge  of  bail,  721 
Stating  crime  in  recognizance  after  con- 
viction, 700 

Co-ordinate  courts,  656 

Costs  : 

Liability  of  bail  for  costs,  715 

Payment  of  costs  as  a  condition  for  re- 
mission of  forfeiture,  728 
Counties  : 

Title  to  forfeited  penalties,  728 
Courts  : 

Power  to  remit  forfeited  bail,  see  infra. 

Forfeiture. 
Statement  of  court    for   appearance  in 

recognizance  or  bail  bond,  694 
Court's    discretion ,    see    infra.  Right  TO 

Give  Bail. 
Courts  of  record,  655 

Co-ordinate  courts  in  the  United  States, 

656 
Judges,  655 

Power  to  take  bail  incident  to  court  of 

record,  655 
Statutory  and  constitutional  provisions, 

657 

Superior  courts,  655 

Treason,  657 

Upon  appeal,  656 
Crime  charged  : 

Statement  in  recognizance  or  bail  bond,  696 
Accuracy  necessary  in  indictment  not 

required,  696 
After  conviction,  700  \ 
Before  and  after  indictment,  699 
Disjunctive  statement,  700 
Must  be  punishable  by  law,  698 
Necessity  of  statement,  696 


BAIL  AND  RECOGNIZANCE,  cont'd. 
Crime  charged,  cont'd. 

Statement  in  recognizance,  etc.,  cont'd. 

Specific  name  of  offense,  697 
Statutory  ingredients,  6gS 
Variance  between  charge  and  recog- 
nizance, 699 
Date,  687 
Death  : 

Death  of  principal,  717 
Death  of  principal  as  a  ground  for  re- 
mission of  forfeited  bail,  728 
De  facto  officers,  688 
Definition,  653 

Recognizance,  686 
Delay  of  trial  : 

Constitutional  right  to  speedy  trial,  678 
Fault  or  consent  of  accused,  679 
Unavoidable  delay,  679 
Unnecessary  delay,  678 
Delegation  of  power,  655,  659 
Delivery  : 

Bail  bond,  703 
Deposit  of  money  in  lieu  of  bail,  682 
Disagreement  of  trial  jury,  670 
Discharge  of  bail,  see  injra,  Exoneration. 
Discretion  (see  also  infra,  Right  to  Give 
Bail). 

Considerations  governing  the  granting  of 
bail,.  666 
Duress,  689 

Effect  of  statutory  and  constitutional  pro- 
visions, 657 

Enlistment,  722 

Escape,  677 

Refusing  chance  to  escape,  677 

Escrow,  703 

Estoppel  : 

Execution  of  recognizance  or  bail  bond, 
707 
Evidence  : 

Effect  of  acquittal  on  similar  indictment, 

670 

Effect  of  disagreement  of  trial  jury,  669 
Failure  to  make  out  prima  facie  case,  669 
In  general,  668 

Term  "  evident  "  defined,  669 

When  proof  is  evident   or  presumption 
strong,  668 
Evident.  669 
Excessive  bail,  680 
Exclusive  jurisdiction,  654 
Exoneration  of  bail,  717 

Acquittal  of  principal,  721 

Act  of  God,  717 

Act  of  law,  71S 

Act  of  obligee,  717 

Arrest  after  conviction,  721 

Arrest  by  federal  authorities,  721 

By  acts  of  others,  717 

Condition  impossible,  717 

Conviction  of  principal,  721 

Death  of  principal,  717 

Delivery  of  principal  to  authorities  of 
another  state,  717 

Discharge  of  principal  by  court,  721 

Enlistment  of  principal,  722 

Entering  nolle  prosequi ,  720 

Executive  act,  717 

Failure  to  indict  principal,  720 

Inconsistent  agreement  with  principal, 
720 
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BAIL,  AND  RECOGNIZANCE,  cont'd. 
Exoneration  of  bail,  cont'd. 
In  general,  717 
Legislative  act,  717 
Military  authority,  722 
Quashing  indictment,  720 
Subsequent  arrest  of  principal,  718 
Arrest  in  another  county,  719 
Different  charge,  719 
On  the  same  charge,  718 
Rearrest  must  be  legal,  718 
Subsequent  release  of  principal,  718 
Extradition,  679 

Constitutional  provisions,  679 
Discharge  of  bail,  717 
Right  to,  679 
Extraordinary   circumstances  controlling 

particular  cases,  677 
Felony,  667 

Filing,  see  infra,  RECORDING  AND  FILING. 
Fines  : 

Liability  of  bail  for  fine  imposed  on  prin- 
cipal, 715 
Forfeiture,  722 

Grounds  of  forfeiture,  723 
Power  to  adjudge,  722 
Remission  of  forfeiture,  723 

Appearance  of  principal  as  ground  for 

remission,  725 
Costs,  728 

Court's  power  to  remit,  724 
Death  of  principal,  728 
Default  not  wilful  or  negligent,  726 
Governor's  power  to  remit,  725 
Grounds  of  remission,  725 
In  general,  723 
Power  to  remit,  724 
Prosecuting  attorney's  power  to  remit, 
725 

Relief  after  forfeiture  discretionary, 726 

Remission  in  part,  723 

Remission  not  granted  until  after  trial 

of  principal,  727 
Sickness  of  principal,  726 
Subsequent    trial    and    conviction  of 

principal,  727 
Surrender  of  principal  as  ground  for 
remission,  725 
Title  to  forfeited  penalty,  728 
Commonwealth  attorney,  728 
Informers,  728 
Right  of  counties,  728 
Governor  : 

Remission  of  forfeiture,  722 
Gravity  of  the  offense,  666 
Habeas  corpus  : 

Reduction  of  amount,  681 
Health  of  prisoner,  677 
Homicide,  667 
*  Identity  :  • 

Proof  of  identity  where  there  is  a  mistake 
in  name  of  accused  in  recognizance  or 
bail  bond,  692 
Illness  : 

Sickness  of  principal  as  a  ground  for  re- 
mission of  forfeiture,  726 
Illness  of  prisoner,  677 
Grounds  for  bail,  677 

Illness  must  threaten  life  or  permanent 
injury  to  health,  677 
Indemnification  0/  sureties,  see  infra,  SURE- 
TIES. 
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BAIL  AND  RECOGNIZANCE,  cont'd. 
Indictment  : 

After  indictment,  671 

Court  examining  evidence  before  grand 
jury,  671 

Presumption  of  guilt  not  conclusive, 
672 

Presumption  of  guilt  raised  by  an  in- 
dictment, 672 

Rule  as  to  granting  bail  at  common  law, 
671 

Rule    as  to    granting   bail  in  United 

States,  671 
Whether  bail  granted  after  indictment, 

671 

Before  indictment,  671 
Crime  need  not  be  alleged  in  bond  or 
recognizance  with  the  same  accuracy 
necessary  in  indictments,  696 
Failure  to  appear,  712 

Failure  to  appear  where  indictment  is 
for  different  offense  fromthatcharged, 
712 

Failure  to  appear  where  indictment  is 

for  higher  offense  growing  out  of 

same  act,  713 
Failure  to  appear  where  indictment  is 

insufficient,  713 
Failure  to  appear  where  no  indictment 

is  found,  712 
Failure  to  indict  principal  as  discharge  of 
bail,  720 

Invalid  indictment  confers  no  authority 

to  require  bail,  690 
Quashing  indictment  as  discharge  of  bail, 

720 

Stating  crime  in  recognizance  after  indict- 
ment, 699 
Infants  : 

Liability  of  infants  as  bail,  710 
Informers,  728 

Joint  and  several  nature  of  bail's  liability, 
716 

Judges,  655,  656,  657,  663 
Jurisdiction  (see  also  infra,  Courts  of  Rec- 
ord), 654 

Appearance  in  another  court,  663 

Exclusive  jurisdiction,  654 

In  general,  654 

Territorial  jurisdiction  of  court  taking 

bail,  663 
Where  court  is  not  sitting,  663 
Where  granted,  663 
Jury  : 

Disagreement  of  trial  jury.  670 
Justices  of  the  peace,  657 

Authority  strictly  construed,  658 
Power  to  take  bail,  657 
Statutes,  657 
Surrender  to,  710 

Upon  adjournment  of  the  examination  or 
trial,  658 
Justification  of  sureties,  6S4 
Liability  of  bail : 

Abiding  order  of  court,  715 

Amount  of  liability,  715 

Appearance  of  principal,  711 
Appearance  by  attorney,  714 
Appearance  from  day  to  day,  713 
Appearance  from  term  to  term,  714 
Change  of  venue,  714 
Court  and  term  designated,  711 
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BAIL  AND  RECOGNIZANCE,  cont'd. 
Liability  of  bail,  cont'd. 

Appearance  of  principal,  cont'd. 
Failure  to  indict  principal,  712 
Indictment  for   another  offense  than 

that  described  in  undertaking,  712 
Misdemeanors,  715 
Sufficiency  of  indictment,  713 
Time  of  appearance,  711 
Extent  of  obligation,  710 
Infants,  710 

Joint   and   several   nature  of  liability, 

716 

Liability  for  costs,  715 
Liability  for  fine  imposed,  715 
Liability    for    principal    leaving  state, 
710 

Lien  of  bail  bond,  716 
Lien  of  recognizance,  716 
Married  women,  710 

Obligor  must  be  legally  competent  to 
contract,  710 

Who  may  be  liable,  710 
Liens : 

Bail  bond,  716 

Recognizance,  716 
Malice,  664 
Married  women  : 

Liability  of  married  women,  710 
Military  law  : 

Discharge  of  bail,  722 
Misdemeanors,  666 

Appearance,  715 
Money  in  lieu  of  bail  : 

Authority  to  take  is  statutory,  682 

Deposit  by  third  person,  682 

Recovery    by    creditors    against  officer 
wrongfully  taking,  683 

Title  to  deposit,  682 

Treated  as  a  recognizance,  682 

When  recovery  cannot  be  had,  683 
Murder,  667 
Name  : 

Name  of  accused  in  recognizance  or  bail 
bond , 692 
Nolle  prosequi  : 

Discharge  of  bail,  720 
Object,  654 

Offense  charged,  see  infra.  Crime  Charged. 
Omissions,  see  infra,  Bail  Bond  ;  Recog- 
nizance. 
Penalties  : 

Title  to  forfeited  penalty,  728 
Commonwealth  attorney,  728 
Informers,  728 
Right  of  counties,  728 
Place  : 

Statement  of  place  of  appearance  in  re- 
cognizance or  bail  bond,  694 
Place  where  granted,  663 
Power  to  take  bail  (see  also  infra,  Clerks 
of  Court;  Commissioners;  Courts  of 
Record  ;   Jurisdiction  ;  Justices  of 
the  Peace;  Sheriffs),  654 
Delegation  of  power,  659 
Discretionary  power,  654 
Presumptions,  668 

Presumption  of  guilt  raised  by  indict- 
ment, 672 
Probable  cause  : 

Whether  bond  or  recognizance  should 
state  probable  cause,  690 


BAIL  AND  RECOGNIZANCE,  cont'd. 
Prosecuting  attorney  : 

Remission  of  forfeiture,  725 
Title  to  forfeited  penalties,  728 
Recognizance   (see   also  infra.  Sureties), 
654 

Acknowledgment,  702 
Alterations,  707 
Amendments,  707 
Amount  of  penalty,  700 

Conformity  to  order  of  court,  700 

Greater  or  less  than  required,  700 

Statement  of  amount,  700 
Appearance,  693 

Clerical  errors,  696 

Court  not  authorized  by  law,  694 

Courts,  694 

Description  of  courts,  695 

Fatally  defective  where  not  conditioned 

for  appearance,  693 
Must  require  appearance  at  next  term, 

694 

Omission  of  year,  694 

Reasonable  certainty  as  to  time  and 

place  of  appearance,  693 
Term,  694 

Time  and  place  of  appearance,  693 
Approval,  704 

Bail  bond  distinguished  from,  687 

Bail  bond  may  satisfy  statute  requiring 

recognizance  687, 
Bond  on  appeal  from  conviction,  705 
Conditioned  for  appearance,  693 
Conditions  generally,  691 
Conditions  more  onerous  than  required, 

691 

Conformity  to  statute,  691 
Construction,  707 
Date,  687 

Be  facto  officer,  688 
Definitions,  686 
Delivery,  703 

Designation  of  cognizee  or  obligee,  701 
Duress,  689 
Escrow,  703 

Essentials  to  validity,  688 
Estoppel  by  execution,  707 
Execution,  706 
Filing,  704 

Formal  requisites  of  the  instrument,  690 

How  far  authority  must  appear,  691 

Illegal  warrant,  689 

Immaterial  omissions  or  additions,  692 

Invalid  indictment,  690 

Mistake  in  name  of  accused,  692 

Mode  of  taking,  687 

Money  in  lieu  of  bail  treated  as  a  recog- 
nizance, 682 

Must  conform  to  order  of  court,  688 

Must  show  cause  of  taking,  690 

Name  of  accused,  692 

Nature,  686 

Offense  charged,  696 

Accuracy  necessary  in  indictment  not 

required,  696 
After  conviction,  700 
After  indictment,  699 
Disjunctive  statement,  700 
In  general,  696 

Offense  must  be  punishable  by  law, 

698 

Specific  name,  697 
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BAIL  AM)  1 1 1>;< ■"<>(' N 1 Z A NCE,  cottfa. 
Recognizance,  cont'd. 

Offense  charged,  cont'd. 

Variance  between  charge  and  recogni- 
zance, 699 

One  bond  for  several  indictments,  689 

Particular  form  of  words,  690 

Probable  cause,  690 

Proof  of  identity,  692 

Recording,  704 

Sealing,  701 

Signing,  701 

Sunday,  706 

Superadded  words,  691 

Taking  before  examination  or  commit- 
ment, 688 

Taking  without  authority  void,  688 

Truth  not  traversable,  686 

Unauthorized  bond  not  good  as  common- 
law  obligation,  689 

Validity,  688 

Validity  of  process,  689 
Recording  and  filing  : 

Certificate  of  clerk,  704 

Filing  recognizance,  704 

Memorandum  in  minutes,  705 

Necessity  that  the  undertaking  should  be 
recorded,  704 

Nunc  p ro  tunc,  705 

Time  of  filing,  705 
Reduction  of  amount,  681 
Regulated  by  law-making  power,  654 
Remission  of  forfeiture,   see    infra,  FOR- 
FEITURE. 
Reversal  of  judgment,  676 
Rights  of  bail,  708 

Arrest  of  principal,  see  infra,  ARREST. 

Surrender  of  principal,  see  infra,  Sur- 
render. 

In  general,  708 
Right  to  give  bail  (see  also  infra,  Stage  OF 
the    Proceeding  when  Application 
Made),  664 

Abolition  of  capital  punishment,  670 

At  common  law,  664 

Considerations  governing  the  granting  of 

bail,  666 
Constitutional  provisions,  665 
How  discretion  exercised,  665 
Judicial  discretion,  664 
Matter  of  right  under  state  constitutions, 

665 

Proof  of  malice  where  bail  is  refused, 

664 

Special  considerations,  676 
Sealing  : 

Hail  bond,  702 

Recognizance,  701 
Second  bail.  718 
Severity  of  punishment,  670 
Sheriffs,  660 

Approving  bail  after  amount  indorsed  on 
writ,  661 

Fixing  amount  of  bail,  661 

Ministerial  duties,  662 

Power  to  take  bail,  660 

Statutes,  660 

Surrender  to,  709 
Sickness,  see  infra,  ILLNESS. 
Signing  : 

Bail  bond,  702 

Recognizance,  701 

T 


BAIL  AND  RECOGNIZANCE,  cont'd. 
Stage  of  the  proceeding  when  application  made, 

654,  670 
After  conviction,  673 
After  indictment,  671 
Before  indictment,  671 
In  general,  670 

Presumption  of  guilt  raised  by  indict- 
ment, 672 
State  commissioners,  662 
Strength  of  the  evidence,  668 
Sunday  : 

Arrest  of  principal  on  Sunday,  709 
Execution  of  bail  bond  or  recognizance 
on  Sunday,  706 

Superadded  words,  691 

Superior  courts,  655 

Sureties  (see  also  infra,  Arrest  ;  Liability 

of  Bail  :  Surrender).  683 
Indemnification  of  sureties,  684 

By  the  principal,  684 

Contract  to  indemnify  sureties,  685 

Costs  and  expenses,  685 

Indemnification  by  third  parties,  686 

Whether  obligation  is  implied  on  part 
of  principal,  684 
Justification  of  sureties,  684 
Number  of  sureties,  683 
Qualification  of  sureties,  683 
Recognizance  by  one  surety,  683 
Right  of  prisoner  to  choose  his  bail,  684 
Statutes  defining  security  directory  only, 

684 

Surety  to  keep  the  peace,  729 
Surrender,  709 

Effect  of  surrender,  710 

Manner  of  making,  709 

Remission  of  forfeiture,  725 

Right  of  bail  to  surrender  principal,  708 

To  whom  made,  709 
Term  : 

Appearance  of  principal,  711,  714 
Statement  of  term  for  appearance  in  re- 
cognizance or  bail  bond,  694 
Time  : 

Appearance,  711 

Statement  of  time  of  appearance  in  recog- 
nizance or  bail  bond,  693 
Treason,  657 

Undertaking,  see  infra,   BAIL  Bond  ;  RE- 
COGNIZANCE. 

United  States  commissioners,  662 

Variance  : 

Charge  and  recognizance,  699 

Warrant : 

Arrest  of  principal  without  warrant,  708 

Bail  under  illegal  warrant,  6S9 
When    proof   is   evident   or  presumption 

strong,  668 
Who  may  take  bail,  654 
Witnesses : 

Bonds  of  witnesses,  729 

BAILIFF,  730 

Joint  tenants  and  tenants  in  common,  730 

BAILMENTS,  732 

Accident,   see    infra,   UNAVOIDABLE  ACCI- 
DENT. 

Agreements  enlarging  liabilities,  749 
Animals  : 

Lease  of  animals  with  privilege  of  return- 
ing the  same  animals  or  others,  737 
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BAILMENTS,  cont'd. 
Attachment,  213 

Bailee,  see  infra.  Care  of  Thing  Bailed. 
Bailments  for  benefit  of  bailee,  741 

Liability  of  bailee,  745-747 
Bailments  for  benefit  of  bailor,  741 

Liability  of  bailee,  745-747 
Bailments  for  benefit  of  both  parties,  742 

Liability  of  bailee,  745-747 
Bailments  for  hire,  742 
Bailor,  see  infra.  Liability  of  Bailor  for 

Expenses  Incurred  by  Bailee. 
Bailor's  right  to  maintain  action  against 

third  party,  763 
Bank  and  banking  : 

Liability  of  bank  for  unauthorized  accept- 
ance of  special  deposits,  735 
Barber  shop,  747 
Bathing  establishment,  747 
Burden  of  proof : 

Presumption  raised  by  loss  of  or  injury 
to  goods,  750 

Proof  of  loss  from  unavoidable  accident, 
751 

Proof  that  bailee  took  same  care  of  bailed 

goods  as  of  his  own,  752 
To  establish  negligence,  750 
Care  of  thing  bailed,  742 

Agreements  enlarging  liability,  749 

Assent  of  bailor,  747 

Bailee  not  insurer,  747 

Bailment  beneficial  to  both  bailor  and 

bailee,  746 
Bailment  for  sole  benefit  of  the  bailee, 

746 

Bailment  for  sole  benefit  of  the  bailor, 
745 

Burden  of  proof,  750 

Construction  of  agreements  enlarging 
liability,  750 

Contract  limiting  liability,  750 

Degrees  of  diligence,  743 

Degrees  of  diligence  and  negligence  con- 
sidered, 742 

Diligence  classified  and  defined,  742 

Diligence  or  negligence  a  question  of 
fact,  744 

Extraordinary  or  great  diligence,  743 
Fire,  748 

General  liability  of  several  classes  of 
bailees,  745" 

Gratuitous  bailee,  745 

In  general,  742 

Irresistible  force,  749 

Ordinary  diligence,  743 

Perils  of  the  sea,  748 

Reason  for  diverse  liability,  745 

Seizure  or  destruction  by  military  au- 
thority, 749 

Slight  diligence,  743 

Storm,  748 

Unavoidable  accident,  748 
What  constitutes    diligence,  dependent 
upon  circumstances,  744 
Compensation: 

Bailee,  759 

Bailor,  760 
Conditional  sale,  see  infra,  SALE. 
Consent  of  bailee,  735 
Consideration,  735 
Constructive  delivery,  735 
Contracts  limiting  liability,  750 


BAILMENTS,  cont'd. 

Conversion,  see  infra,  Trover  AND  Conver- 
sion. 

Definition  and  nature  of  bailments,  733 
Degrees  of  negligence,  see  infra,  CARE  OF 

Thing  Bailed. 
Delivery  : 

Constructive  delivery,  735 
Delivery  after  process  of  law,  756 
Delivery  to  true  owner,  755 
Misdelivery  of  chattel,  754 
Process  of  law  : 

Process  must  be  against  bailor,  756 
Process  must  be  valid,  757 
Seizure  of  goods  as  property  of  third 
person,  756 
Deposit,  741 
Embezzlements : 

Embezzlement    of    special    deposit  by 
cashier,  749 
Expenses  : 

Liability  of  bailor  for  expenses  incurred 
by  bailee,  761 
Failure  to  return,  757 

Denying  bailor's  title,  758 

Duty  implied  by  law,  758 

Duty  of  bailee  to  return,  757 

Refusal  to  deliver  as  evidence  of  conver- 
sion, 758 
Gratuitous,  '741 ,  742 

Liability  of  bailee,  745-747 

Liability  of  bailor  for  expenses,  761 

Whether  a  bailment  is  gratuitous  or  not 
a  question  of  fact,  742 
Hire,  see  infra.  Animals  ;  Bailments  for 

Hire. 
Indemnity  : 

Bailee's  right  to  demand,  763 
Indemnity  contracts,  763 
Injury  or  loss  of  chpttel  (see  also  infra,  Care 
of  Thing  Railed)  : 

Bailor's  right  of  action,  763 
Injury  or  lo?s  of  the  property  : 

Liability  of  bailee  in    respect  to  third 
person,  761 
Interpleader,  762 

Liability  of  bailee  (see  also  infra,  Care  of 
Thing  Bailed  ;  Failure  to  Return  ; 
Trover  and  Conversion)  : 
Agreements  enlarging  liability,  749 
For  injury  or  loss  of  the  chattel  to  third 

person,  761 
To  true  owner  of  chattel,  762 
Liability  of  bailor  : 

Contracts  limiting  bailee,  750 
Liability  of  bailor  for  expenses  incurred  by 
bailee  : 
Bailee  for  hire,  761 
Borrower,  761 
Gratuitous  bailee,  761 
In  general,  761 
Pledge,  761 
Liens : 

Liability  of  bailor  for  expenses  incurred 

by  bailee,  7(11 
Lien  of  bailee  for  compensation,  759 

Agreement  or  compensation  necessary 

to  create  a  lien,  760 
Extent  of  lien,  760 
Extinction  of  lien,  760 
Future  day  of  payment,  760 
In  general,  759 
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BAILMENTS,  cont'd. 
liens,  cont'd. 

Lien  of  bailee  lor  compensation,  cont'd. 

Loss  of  possession,  760 
Loan  : 

Gratuitous  loan,  741 

Liability  of  bailee,  745-747 
Logs  and  lumber  : 

Delivery  of  logs  to  sawmill,  738 
Mandate,  741 
Measure  of  damages  : 

Loss  of  thing  bailed,  762 
Military  law  : 

Seizure  or  destruction  by  military  au- 
thority, 749 
Milk: 

Delivery  of  milk  to  be  manufactured  into 
butter  and  cheese,  739 
Mills  : 

Delivery  of  wheat  to  be  paid  for  in  flour, 

739 

Wheat  delivered  to  miller,  738 
Misuse,  see  infra,  Trover  and  Conver- 
sion. 
Mutuum,  736 

Negligence,  see  infra,  Burden  of  Proof; 

Care  of  Things  Bailed. 
Perils  of  the  sea,  748 
Pledge,  742 

Liability  of  bailee  for  expenses  incurred 
by  bailor,  761 
Questions  of  law  and  fact  : 

Diligence  or  negligence,  744 
Restaurant  keeper,  747 
Return,  see  infra,  Failure  to  Return. 
Return  of  goods  in  kind,  736 
Sale  : 

Bailment  with  provision  for  sale,  739 

Change  from  sale  to  bailment,  740 

Sewing  machines,  740 

When  title  passes,  739 
Unauthorized  sale  of  chattel,  754 
Unauthorized  sale  terminates  bailment, 

764 

Vendor  retaining  possession  after  sale  is 

a  bailee  of  the  vendee,  734 
Sale  distinguished  from,  734 

Commingling  of  grain  immaterial,  737 
Delivery  of  grain  to  warehouse,  736 
Delivery  of  wheat  to  be  paid  for  in  flour, 

739 

Examples  of  contracts  held  to  be  bail- 
ments and  not  sales,  736 

Fundamental  distinction,  735 

Hiring  of  animals  for  a  certain  time  with 
privilege  of  returning  the  same  animals 
or  others,  737 

Loan  for  consumption,  736 

Loan  of  stock,  737 

Logs  delivered  to  a  sawmill,  738 

Return  of  bailed  article  in  altered  form, 
738 

Return  of  goods  in  kind,  736 
Wheat  delivered  to  miller,  737 

Scope  of  title,  733 

Stock: 

Loan  of  stock,  737 

Storm,  748 

Termination  of  the  bailment,  764 
Title  : 

Bailee  setting  up  title  for  himself,  759 
Denying  bailor's  title,  758 


BAILMENTS,  cont'd. 
Title,  cont'd. 

When  title  passes,  739 
Trover  and  conversion  : 

Bailor's  right  of  action,  763 
Conversion  terminates  bailment,  764 
Failure  to  deliver  as  evidence  of  conver- 
sion, 758 
Liability  for  conversion,  752 
Conversion  of  goods,  754 
Delivery  to  true  owner,  755 
Delivery  under  process  of  law,  756 
Denying  bailor's  title,  758 
Destruction  of  chattel,  754 
Disputing  legality  of  bailment,  758 
In  general,  752 
Misdelivery  of  chattel,  754 
Return  of  chattel  after  misuse,  754 
Seizure  of  goods  as  property  of  third 

person,  756 
Unauthorized  sale  of  chattel,  754 
Unauthorized  use  of  chattel,  752 
Using  chattel  beyond  time  implied  by 

authority,  753 
Using    chattel    in    another  way  than 

authorized,  752 
Using  chattel  to  a  greater  extent  than 

authorized,  753 
What  constitutes  conversion,  752 
Wrongful  detention  of  chattel,  757 
Unavoidable  accident,  748 

Burden  of  proof,  751 
Use,  see  infra,  Trover  and  Conversion. 
Various  kinds  of  bailment,  741 
Vendors  : 

Whether  delivery  of  grain  to  warehouse 

is  a  sale  or  bailment,  737 
Warehouseman  : 

Whether  delivery  of  grain  to  warehouse 

is  a  sale  or  bailment,  737 

BAKER.  765 

BALANCE,  765 

Account  distinguished  from,  765 
Settlement,  766 

BALANCE  SHEET,  767 

BALE,  768 

BALL  : 

Base  ball,  869 

BALLAST,  768 

BALLET,  768 

BALLOT,  768 

BALLOT  BOX,  769 

BALL  ROOM,  769 

BALTIC,  769 

BALUSTRADE,  770 

BANC,  770 

BAND,  770 

BANISHMENT,  770 

BANJO,  770 

BANKABLE,  770 

BANK  BILLS,  see  Banknotes. 

BANK  ROOKS : 

Banks  and  banking,  840 
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BANKNOTES,  771 

Amount  recoverable,  778 

Bankers'  cash  notes,  772 

Bank  notes  and  bank  bills  synonymous,  772 

Bills  and  notes  : 

Promissory  notes  payable  in  bank  notes, 
775 

Bills  of  credit  distinguished  from,  772 
Burden  of  proof : 

As  to  ownership,  777 
Counterfeit  : 

Liability  of  transferrer  as  to  counterfeit 
notes,  780 
Cut  in  two,  783 
Date,  773 

Days  of  grace,  772 
Debt,  action  of,  774 
Debts  : 

Payment  of  debts  due  bank  in  its  own  notes, 

779 

At  common  law,  779 
Insolvent  bank,  779 
Statute,  779 

Subscription  to  capital  stock,  779 
When  bank  has  no  interest  in  debt, 

779 

Definition,  772 
Delivery  : 

Pass  by  delivery,  775 
Demand,  778 

Insolvent  bank,  781 

Interest,  777 

Payable  on  demand,  773 

Redemption,  777 

When  demand  necessary,  778 

When  not  necessary,  778 
Destroyed  notes  : 

Evidence,  782 

Indemnity  bond,  782 

Note  partially  lost  or  destroyed,  783 

Recovery  from  the  bank,  782 
Execution,  773,  775 
Figures  on  bank  note,  774 
Finder  of  lost  bank  notes,  777 
Forged : 

Liability  of  transferrer  as  to  forged  notes, 
780 
Form,  773 

Form  of  promissory  note,  773 
Gift,  775 

Gifts  causa  mortis,  775 
Indemnity  bond  : 

Lost  notes,  782 

Note  partially  lost  or  destroyed,  783 
Insolvency  : 

Liability  of  transferrer  as  to  notes  of  an 

insolvent  bank,  780 
English  doctrine,  781 
Ignorance  of  the  insolvency,  780 
Necessity  of  demand,  781 
Process  warranted,  782 
When  he  knows  a  ' bank  is  insolvent, 

780 

Payment  of  debts  due  insolvent  bank  in 

its  own  notes,  779 
Preference  where  bank  is  insolvent,  777 
Set-off,  779 
Interest,  777 

Increased  interest  as  a  penalty,  778 
When  bank  notes  begin  to  draw  interest, 

777 

Issuance  of  bank  bills,  792 

1 1 


BANKNOTES,  cont'd. 

Issuance  of  notes  by  private  bankers  for- 
bidden, 793 
Judgments,  776 
Legal  tender,  775 

Doctrine  in  the  United  States,  775 
English  bank  notes,  776 
Whether  bank  notes  will  satisfy  judg- 
ments for  money,  776 
Liability  of  transferrer,   see  infra.  Coun- 
terfeit Notes  ;  Forged  Notes. 
As  to  notes  of  an  insolvetit  bank,  see  infra. 
Insolvency. 
Limitation  of  actions  : 

Whether  statutes  apply  to  bank  notes,  778 
Loss  of  instrument,  784 
Lost  or  stolen  notes,  776 

Burden  of  proof  as  to  ownership,  777 

Cut  in  two,  783 

Finder  of  lost  bank  note,  777 

Holder's  rights  as  to  lost  or  stolen  bank 

notes,  776 
Negligence  of  holder,  776 
Note  partially  lost  or  destroyed,  783 
Ordinary  negligence  on  part  of  holder, 
776 

Recovery  from  bank,  776 

Upon  whom  loss  falls  if  note  is  totally 
lost,  782 

Usual  course  of  business,  776 

Valuable  consideration,  776 
Method  of  printing,  773 
Money  : 

Action  of  debt  on  agreement  to  pay  in 

bank  notes,  774 
Bank  notes  treated  as  money,  774 
Bankruptcy,  775 
Bequest,  775 
Execution,  775 
Gift,  775 

Pass  by  delivery,  775 
Treated  as  money  by  consent  only,  774 
Mutilated  notes,  784 

Nature  and  character  of  bank  notes,  774 
Negligence  : 

Lost  and  stolen  bank  notes,  776 
Paper,  773 

Pass  by  delivery,  775 
Payment  : 

Interest  for  nonpayment,  778 

Payable  on  demand,  773 

To  whom  payable,  773 
Payment  of  debts  due  bank  in  its  own  notes,  778 

At  common  law,  779 

Insolvent  bank,  779 

Statute,  779 

Subscription  to  capital  stock,  779 
When  bank  has  no  interest  in  debt,  779 

Post  notes,  772 

Preference,  777 

Presentation,  777,  778 

Private  bankers,  793 

Promissory  notes  distinguished  from,  773 

Redemption,  777 

Delay  in  redemption,  777 

Demand  upon  each  note  unnecessary,  777 

Presentation  and  demand,  777 

Set-off,  779 

Signature,  773 

Stock  : 

Payment  of  subscriptions  in  bank  notes, 
779 
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15  WKNOTES,  cont'd. 
Stolen  notes,  see  infra.  Lost  OR  STOLEN 

Notes. 
To  whom  payable,  773 
Usual  course  of  business,  776 
Valuable  consideration,  776 
Warranty  : 

Liability  of    transferrer  who  expressly 
warrants  solvency  of  bank,  782 
Wills,  775 

BANK  OP  RIVER,  784 

Boundaries,  784 

BANKRUPT,  785 

Insolvency  and  bankruptcy,  785 

BANKRUPTCY  (see  also  Attachment),  785 
Assignments  for  benefit  of  creditors,  19 
Bail  in  civil  cases  : 

Discharge  of  bail  under  bankruptcy  laws, 

633 

Beneficiaries  in  insurance  : 

Creditor's  insurable  interest  where  debt- 
or has  been  discharged  in  bankruptcy, 
949 

Insurable  interest  of  assignee,  956 
Contemplation  of  bankruptcy,  785 

BANKS  AND  BANKING  (see  also  Bank- 
notes), 787 
Accommodation  paper,  800 
Accounting  : 

Keeping  and  accounting  for  money  col- 
lected, 807 
Accounts,  see  infra.  Books  of  Bank. 
Agency  (see  also  infra.  Collections)  : 
Bank  has  no  lien  or  set-off  against  trust 

funds,  837 
Deposits  by  trustees,  agents,  and  officials  : 
Bank    participating   in  misappropria- 
tion, 832 
Form  of  deposit  as  notice,  832 
Ownership  as  between  depositor  and 

bank,  833 
Presumption  of  ownership,  831 
Power  of  bank  to  act  as  agent,  801 
Examples,  801 

Individual  banker  acting  as  agent  or 
trustee,  801 

Negotiating  loans  for  customers,  801 
Application  of  payments,  S28 
Assignments,  828 

Assignments  for  benefit  of  creditors,  39, 

848 
Bailments  : 

Liability  of  bank  for  unauthorized  accept- 
ance of  special  deposits,  735 
Bank  bills  (see  also  Banknotes)  : 

Issuance,  792,  793 
Bank  books,  840 
Eills  and  notes  : 

As  to  power  to  make  collections  and  traffic  in 
exchange ,  see  infra,  COLLECTIONS. 
Books  of  bank,  840 

Admissibility  as  evidence,  841 

Correction  of  errors,  840 

Depositor  must  use  due  diligence  in  cor» 
recting  book,  840 

Discovery  of  taxable  property,  840 

Entries  binding  upon  bank,  840 

Right  of  examination,  840 
Borrowing  money  and  securing  the  same,  796 

Implied  power,  796 
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BANKS  AND  BANKING,  cont'd. 
Borrowing  money,  etc.,  cont'd. 

Money  borrowed   by  note  or  otherwise, 

797 

Power  to  make  collections  and  traffic  in  ex- 
change, see  infra,  Collections. 
Brokers,  801 
Certificate  of  deposit : 

Demand,  839 
Checks,  see  infra,  COLLECTIONS. 
Classes  of  banks,  790 
Collateral  : 

Deposit  of  collateral,  823 
Collections,  802 

As  to  liability  for  acts  of  correspondent  bank, 

see  infra.  Correspondent  Bank. 
Authority  of  bank  to  receive  payment,  803 
Bank  as  maker's  or  acceptor's  agent, 
803 

Bank  as  payee's  agent,  803 
In  general,  803 

Must  receive  only  money  in  payment, 
804 

Paper  payable  at  a  particular  bank,  803 

Consideration  of  contract  to  collect,  802 

Costs  of  suit,  808 

Demand,  806 

Duties  of  bank,  805 

Duty  to  follow  instructions,  805 

Indorsement  for  collection,  816 

Indorsement  for  deposit,  817 

Keeping  and  accounting  for  money  col- 
lected, 807 

Liabilities  of  bank,  805 

Liability  for  conduct  of  notary,  808 

Measure  of  damages  for  negligence,  814 

Negligence,  805 

Notice  of  nonpayment,  806 

Notice  to  all  parties,  807 

Notice  to  principal  only,  807 

Power  to  collect  an  incident  of  banking, 
802 

Presentment,  806 

Presentment  before  proper  time,  807 
Presentment  for  acceptance,  806 
Protest,  S06 

Skill  and  diligence  required,  805 
Termination  of  agency,  804 

Insolvency  of  bank  as  revocation,  805 
Right  to  revoke  agency,  804 
Title  to  paper  deposited  for  collection,  Si 5 
As  between  bank  and  depositor,  815 
Check  indorsed  for  deposit,  817 
Crediting    check   deposited   in  bank 

where  payable,  817 
Deposit  for  the  special  purpose  of  col- 
lection, 815 
Deposit  generally,  815 
Effect  of  bank  custom  to  credit  as  cash, 
817 

Insolvency  of  forwarding  bank,  S18 
Paper  indorsed  for  collection,  S16 
Recovery  of  money  paid  to  collecting 

bank  under  mistake  of  fact,  815 
Title  after  collection  completed,  S19 

Forwarding  bank  has  no  preference 
on  insolvency  of  collecting  bank, 
820 

Paper  forwarded  with  directions  to 
remit  in  particular  currency,  822 

Relation  of  debtor  and  creditor  es- 
tablished, 819 
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BANKS  AND  BANKING,  cont'd. 
Collections,  cont'd. 

Title  to  paper  deposited,  etc.,  cont'd. 
Title  aft:r  collection  completed,  cont'd. 
View  that  collecting  bank  is  a  trustee, 
821 

Title  to  check  deposited,  817 
Where  the  rights  of  third  parties  inter- 
vene, 815 

Whether  bank  must  institute  suit,  808 
Constitutional  law  : 

Bank  incorporated  under  unconstitutional 
law,  791 

Constitutional  provision  requiring  assent 
of  voters  to  confer  banking  powers,  793 

Constitutional  provisions  affecting  bank- 
ing corporations,  794 
Corporations  (see  also  Incorporation  and 
Organization)  : 

Construction  of  charters  as  to  implied 
powers,  795 

Corporate    banking  powers   limited  by 
charter,  795 

Grant  of  a  portion  only  of  banking  pow- 
ers, 795 

Illustrations  of  charters  not  conferring 
banking  powers,  795 

Possess  only  powers  expressly  or  inci- 
dentally conferred,  795 

Receivers,  849 

Violations  of  charter,  850 
Correspondent  banks  (see  also  in  fret,  Col- 
lections), 809 

Collecting  bank  as  a  trustee,  821 

Correspondent  bank  liable  directly  to  de- 
positor, 812 

Default  of  correspondent  bank,  Sio 

Duty  to  exercise  due  care  in  selection  of 
correspondent,  809 

Forwarding  bank  has  no  preference  on 
insolvency  of  collecting  bank,  820 

Forwarding  bank  liable  for  default  of 
corresponding  bank,  810 

Forwarding  draft  to  drawee  held  not  to 
create  agency,  810 

Insolvency  of  forwarding  bank,  818 

Whether  balance  on  account  in  collect- 
ing bank's  favor  entitles  it  to  retain 
proceeds,  818 

Limitation  of  liability  by  express  agree- 
ment, 812 

Negligence  in  selecting  correspondent, 
809 

No  privity  between  correspondent  bank 
and  depositor,  812 

Payer  residing  where  the  bank  is  situ- 
ated, 813 
Damages  : 

Measure  of  damages  for  negligence  in 
collections,  814 

Mitigation  of  damages  for  negligence  in 
collections,  814 

When  the  relationship  is  established  be- 
tween bank  and  depositor,  819,  826 
lefinitions,  789 

Bank  and  banker  defined  with  reference 
to  U.  S.  revenue  laws,  790 

Banking  powers,  789 

Banks,  789 

Classes  of  banks,  790 

Trust     companies    distinguished  from 
banks,  791 

1 1 


BANKS  AND  BANKING,  cont'd. 
Demand  : 

Collections.  806 

Deposits.  838 

Certificate  of  deposit,  839 
Limitation  of  actions,  839 
Necessity,  838 
When  dispensed  with,  839 

To  whom  notice  of  nonpayment  of  nego- 
tiable instruments  must  be  given,  807 
Deposits    (see    also    infra,    Collections  ; 
Overdrafts)  : 

Demand,  838 

Certificate  of  deposit,  839 
Limitation  of  actions,  839  , 
Necessity.  838 
When  dispensed  with,  839 

Deposit  for  collection,  see  infra,  Collec- 
tions. 

Deposits  for  specific  purpose,  822 
"  For  deposit,"  817 
General  deposits.  826 

Application  of  payments,  828 

Assignment,  828 

Confiscation  by  government,  829 

Deposits  by  trustees  agents,  and  officials, 

831  » 
Bank  participating  in  misappropria- 
tion, 832 

Deposit  in  name  of  one  as  county 
treasurer,  832 

Depositor  presumed  to  be  the  owner 
of  funds  deposited,  831 

Designation  of  a  bank  as  depository 
of  public  funds,  834 

Following  trust  deposits,  833 

Form  of  check,  833 

How  presumption  overthrown,  832 

Misappropriation,  832 

Owner  as  between  bank  and  depos- 
itor, 833 

Presumption  of  ownership,  831 

Right  of  successor  in  office  where 
deposit  is  in  official  capacity,  S34 
Effect  of  depreciation,  829 
Form  of  check  should  conform  to  terms 

of  deposit,  831 
Fraud,  829 

General  deposit  the  property  of  the 

bank,  827 
How  transferred  and  withdrawn,  830 
Interest,  829 

Memorandum  on  deposit  ticket,  829 
Money  to  be  put  to  improper  use  by  de- 
positor, 829 
Obligation  to  repay  deposits,  829 
Presumption  that  deposit  is  general, 828 
Relation  of  debtor  and  creditor,  826 
Right  to  refuse  deposit,  829 
Set-off,  828 

Withdrawal  by  parol,  830 
Insolvency,  847 
Lien  of  bank,  see  infra,  LlENS. 
Special  deposits,  822 

Bank  may  not  apply  deposit  to  another 

purpose,  822 
Deposit  for  collection ,  see  infra.  Collec- 
tions. 

Deposit  for  investment,  824 
Deposit  of  collateral,  823 
Deposit  to  meet  maturing  indebtedness, 
824 
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BANKS  AND  RANKING,  cont'd. 
Deposits,  cont'd. 

Special  deposits,  cont'd. 
In  general,  822 
Lien  of  bank,  837 

Preference  in  case  of  failure  of  bank, 

S22 

Revocability  of  agency,  822 
Special  deposits  for  safe  keeping,  824 

Change  of  character  of  bailment,  825 
Definition,  824 

Deposit  as  clerk,  as  trustee,  as  judge 

of  probate,  826 
Duty  to  protest  notes  or  institute 

suits,  S26 
Liability,  825 
Liability  as  insurer,  825 
Title  to  deposit,  826 
To  what  extent  bank  may  handle 
property,  826 
Title,  822 
Directors,  843,  845 

Loaning  money  to  directors,  850 
Discounts,  841 

Carrying  on  business  of  banking  by  dis- 
count, 842 
Examples,  841-843 
General  power  of  discounting,  842 
In  general,  841 

Purchase  of  notes  outright,  842 

Term  "  discounting  "  considered,  841 

Usury,  843 
Documentary  evidence  : 

Books  of  bank,  841 
Duties,  see  infra,  Collections  ;  Deposits. 
"For  collection,"  816 
Forfeiture,  850 
Franchise,  792 

Forfeiture,  850 

Forfeiture  available  to  state  only,  851 

Revival  after  forfeiture,  850 

Payment  where  depositor  obtained  fund 
by  fraud,  829 
General  deposits,  see  infra,  DEPOSITS. 
Guaranty,  801 

Incorporation  and  organization,  791 

In  general,  791 
Insolvent  corporation,  791 
Irregularity  in  incorporation,  791 
Stockholders'  liability  as  individuals,  791 
Unconstitutional  law,  791 
Whether  act  of  incorporation  a  public 
statute.  792 
Insolvency,  847 
Assets,  849 

Assignments  for  benefit  of  creditors,  848 
Bank  forwarding  paper  for  collection  in- 
solvent, 818 
Whether  balance  on  account  in  collect- 
ing bank's  favor  entitled  it  to  retain 
proceeds,  S18 
Bank's  lien  or  set-off  where  depositor  be- 
comes insolvent,  836 
Contracts  and  deposits   pending  insol- 
vency, 847 

Forwarding  bank  has  no  preference  on 

insolvency  of  collecting  bank,  820 
Receivers,  849 

Revocation  of  agency  to  collect,  805 
Stock  a  trust  fund  for  creditors,  850 
What  constitutes,  947 
Insurance,  795 
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BANKS  AND  BANKING,  cont'd. 
Interest : 

General  deposits,  829 
Investment  : 

Deposit  for  investment,  824 
Lending  credit  or  becoming  guarantor,  800 

Accommodation  indorser,  800 
Guaranty,  801 

Rights  of  bona  fide  holder,  801 
Liabilities,  see   infra,   Collections  ;  De- 
posits. 
Liens  : 

Bank's  lien,  835 

Debt  must  be  due,  836 

Duty  of  bank  to  apply  deposits,  838 

Insolvency  of  depositor,  836 

Partnership  indebtedness,  837 

Special  deposits,  837 

Suretyship,  837 

Trust  deposits,  837 

Waiver  of  lien,  838 
Limitation  of  actions,  839 
Loans,  841 
Mistake  : 

Recovery  of  money  paid  to  collecting 
bank  under  mistake,  815 
Money  : 

Can  only  accept  money  in  payment  of 

negotiable  instruments,  804 
Negligence  : 

Collections,  805 

Correspondent  bank, 809 

Measure  of  damages  for  negligence  in 

collections,  814 
Mitigation  of  damages  for  negligence  in 

collections,  814 
Special  deposits,  825 
Notary  : 

Liability  of  bank  for  conduct  of  notary, 
808 
Notice  : 

Notice  to  officer  is  notice  to  bank,  845 
To  whom  notice  of  nonpayment  must  be 
given,  807 
Notice  of  dishonor  : 
Overdrafts,  834 
Officers  and  employees,  843 

Acts  within  scope  of  usage  and  duty  bind 
bank,  843 

Change  in  duties  of  office  may  release 

sureties  on  bond,  845 
Contracts  by  officer  in  his  own  interest, 

847 

General  principles  as  to  authority  and 

liability,  843 

Liability  of  directors,  845 

Notice  to  officer  is  notice  to  bank,  S45 

Preferences  of  directors,  S45 

Presumption  of  knowledge  of  officers, S43 

Responsibility  for  abuse  of  powers,  845 
Organization,    see    infra,  INCORPORATION 

and  Organization. 
Overdrafts  : 

Examples,  834 

Notice  of  dishonor,  834 

Partial  payment,  S35 

Presentment,  834 

Recovery  of  excess,  S34 

Right  to  allow,  834 
Ownership  : 

As  to  title  to  paper  deposited  for  collection, 
see  infra,  Collections. 
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BANKS  AND  BANKING,  cont'd. 

Payments  (see  also  infra,  Application  of 
Payments)  : 
Authority  of  bank  to  receive  payment,  803 

Bank  as  maker's  or  acceptor's  agent, 
803 

Bank  as  payee's  agent,  803 
In  general,  803 

Must  accept  only  money  in  payment, 
804 

Paper  payable  at  a  particular  bank,  803 
Deposits ,  829 

Suspension  of  payments,  850 
Personal  property  : 

Power  to  acquire  and  hold,  798 
Pledga  and  collateral  security  : 

Deposit  of  collateral,  823 
Powars   (see    also    infra,    CORPORATIONS  ; 
State  Control): 

Bank  books  of  account,  see  infra.  Books 
of  Bank. 

Banking  corporations,  795 

Borrowing  money  and  securing  the  same, 
see  infra.  Borrowing  Money. 

Collections,  see  infra,  Collections. 

Discounts,  see  infra,  Discounts. 

Lending  credit  or  becoming  guarantor ,  see 
infra.  Lending  Credit  or  Becoming 
Guarantor. 

Loan,  see  infra,  Loans. 

Prohibition  on  general  trading  and  spec- 
ulation, 802 

Purchasing  and  holding  property,  see  in- 
fra, Purchasing  and  Holding  Prop- 
erty. 

Statutes  governing  private  banking,  796 
To   act   as  agent   or  broker,  see  infra. 
Agency. 

To  prefer  depositors,  see  infra,  Prefer- 
ences. 
Collections,  806 
Overdrafts,  834 
Presentment  before  proper  time,  807 
Presentment  for  acceptance,  806 
Presumption  : 

Presumption  of  ownership  where  deposit 
is  by  trustee,  agent,  or  public  official, 
831 

That  deposit  is  general,  828 
Private  bank3  : 

Issuance  of  notes,  793 
Statutes  governing,  796 
Production  of  documents,  840 
Protest,  806 

Special  deposits,  826 
Public  officers,  831 

Bank  has  no  lien  or  set-off  against  trust 

funds, 837 
Deposits  by  trustees,  agents,  and  officials  : 
Bank    participating  in  misappropria- 
tion, 832 
Form  of  deposit  as  notice.  832 
Ownership  as  between  depositor  and 

bank,  833 
Presumption  of  ownership,  831 
Purchasing  and  holding  property  and  dealing 
therein,  798 
Acquiring  and  conveying  personal  prop- 
erty, 798 
Examples,  79S 

Power  to  protect  and  render  productive 
property  acquired,  800 


BANKS  AND  BANKING,  cont'd. 
Real  property,  799 

Buying  and  selling  land,  802 
Power  to  acquire  and  hold,  799 
Receivers,  849 

Safe  keeping,  see  infra,  Deposits. 
Set-off,  828 

Bank's  lien  or  set-off  against  depositor, 
.  835 

Skill  and  diligence  in  collections,  805 
Special  deposits,  see  infra,  DEPOSITS. 
Speculation,  802 
State  control,  792 

Constitutional  provision  requiring  assent 

of  voters  to  confer  banking  powers, 

793 

Forbidding  issuance  of  notes  by  private 

bankers,  793 
Franchise,  792 

General  banking  powers  not  within  legis- 
lative control,  794 

Issuance  of  bank  notes,  792 

Legislative  control  over  banking  powers 
other  than  the  issuance  of  notes,  793 
Statutes  : 

Whether  act  of  incorporation  a  public  or 
private  statute,  792 
Stock  : 

Bank  buying  its  own  stock,  798,  802 
Power  to.buy,  sell,  and  exchange  stocks, 

802 

Stock  a  trust  fund  for  creditors  upon  in- 
solvency, S50 
Stockholders  : 

Individual  liability,  791 
Suretyship  : 

Bank's  lien  or  set-off  against  deposit,  838 
Change  in  duties  of  officer  may  release 
sureties,  845 
Title  : 

As  to  title  to  paper  deposited  for  collection , 
see  infra.  Collections. 

As  to  title  to  paper  held  by  bank  for  collec- 
tion, see  infra,  Collections. 

Deposits,  827 

Special  deposits,  822,  826 
Trust  companies  distinguished  from  banks, 

791 

Trusts  and  trustees  : 

Bank  has  no  lien  or  set-off  against  trust 

funds,  837 
Deposits  by  trustees,  agents,  and  officials  : 
Bank    participating   in  misappropria- 
tion, 832 
Form  of  deposit  as  notice,  832 
Ownership  as  between  depositor  and 

bank,  833 
Presumption  of  ownership,  831 
Usury,  843 

BAR  (see  also  Attorney  and  Client),  851 

BARBER  SHOP : 

Bailments,  747 

BARK,  S52 

BARE  TRUSTEE,  852 

BARGAIN,  852 

Agreement  and  bargain,  852 
Bargain  and  sale,  854 
Contract  or  bargain,  854 
Corrupt  bargain,  853 
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Bastardy, 


BARLEY,  S56 

BARN,  S56 
Arson,  856 
Fire  insurance,  857 

H  I.RON,  857 

BARQUE,  858 

BARRATRY,  859 

Acts  done  through  ignorance,  862 
Attorney  and  client,  861 
Blockade,  S64 

Champerty   and    maintenance,    see  infra, 

Criminal  Law. 
Criminal  law,  859,  860 

Attorney  at  law,  861 

Definition,  859 

Number  of  acts  requisite,  860 

Punishment,  861 

Statutes,  860,  861 

The  motive,  860 

Who  may  commit  crime,  861 
Definition,  859 
Deviation,  865 
Embezzlement,  865 
Larceny,  865 
Maritime  law,  862 

Acts  of  known  illegality,  863 

Acts  of  nonfeasance,  962 

Acts  with  fraudulent  intent,  S62 

Against  whom  it  may  be  committed,  867 

Attempt  to  rescue  vessel  unlawfully  de- 
tained, 864 

Blockade  running,  864 

By  whom  it  can  be  committed,  866 

Criminal  acts  intended  to  advance  owner's 
interest,  863 

Delays,  866 

Deviation ,  865 

Effect  of  concurrence  or  gross  negligence 

of  owner,  864 
Embezzlement,  865 
Essentials,  862 
Examples,  864 
Gross  malversation,  963 
Larceny,  865 
Master,  866 

Master  and  part  owner,  867 
Master  who  is  also  owner,  867 
Owner,  866 

Question  of  law  or  fact,  863 

Sailing  out  of  port  without  paying  port 

duties,  864 
Seamen,  866 
Selling  cargo,  865 
Selling  ship,  865 
Smuggling,  865 
Specific  acts,  864 
Unlawful  trading,  864 
Wrongful  intent,  862 

Wrongful  intent  other  than  fraudulent, 

862 

Master  of  vessel,  866,  867 
Negligence,  864 
Origin,  859 

Questions  of  law  and  fact,  863 

Rescue,  864 
Seamen,  866 
Smuggling,  864,  865 

BARREL,  868 

BARRENNESS,  868 
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BARRICADE,  868 
BARRISTER,  868 
BARROOM,  868 

BARTER,  869 

Sale  distinguished  from,  869 

BASE  BALL,  869 

BASE  FEE,  869 

BASIN,  S70 

BASTARDY,  871 
Acknowledgment : 

Legitimation,  897 

Liability  for  support,  891 
Admissions  : 

Father,  881 
Adoption  : 

Effect  of,  891 
Baptismal  register,  885 
Character  in  evidence  : 

Affiliation  proceedings   a   sufficient  im» 
peachment,  883 

Associates  of  mother,  884 

Intercourse  of  mother  with  other  men, 
882 

Intercourse  with  others  than  defendant, 

883 

Of  father,  884 
Of  mother,  882 

Presumption  of  continuance  of  illicit  in- 
tercourse, 882 
Proof  of  reputation  held  inadmissible, 

882 

Restriction  of  inquiry  as  to  time,  884 
Character  of  parents,  see  infra,  CHARACTER 

in  Evidence. 
Conflict  of  laws  : 

Legitimation,  S97 
Custody  and  trial,  888 
Declarations  : 

Credibility  of  mother,  880 

During  travail,  880 

Father,  881 

Impeachment  of  mother's  testimony,  879 

In  general,  879 
Of  mother,  879 
Relations,  881 

To  whom  accusation  made,  880 
Evidence  (see   also  infra.  Declarations  ; 
Hearsay  Evidence;  Pedigree;  Pre- 
sumption of  Legitimacy),  887,  888 
Corroborative  evidence,  8S6 

Intercourse  with  other  parties,  SS7 
Letters  from  mother,  888 
Letters  of  the  respondent,  887 
Necessity  for,  886 
Previous  intimacy,  887 
Gestation,  8S4 
Impregnation,  S84 
Period  of  gestation,  884 
Preponderance  of  evidence,  874 
Previous  or  affiliation  proceedings,  885- 
Expert  testimony.  885 
Frauds,  statutes  of: 

Contract  to  support  child,  S91 
Gestation,  884 
Hearsay  evidence,  881 

Declarations  of  relations,  881 
Marital  contract,  881 
Pedigree,  881 
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BASTARDY,  cont'd. 
Husband  and  wife,  877 

As  witnesses,  878 

Liability  of   husband  for  maintenance, 

891 

Marriage  of  pregnant  woman,  891 
Presumption  of  intercourse,  877 
Presumption  of  legitimacy,  873 
Separation,  879 

Legatees  and  devisees,  893 

Legitimacy  (see  also  infra,  Presumption 
of  Legitimacy),  876 

Legitimation,  895 

By  acknowledgment  without  marriage, 
897 

By  general  law,  895 

By  special  act,  896 

Civil  law,  895 

Conflict  of  laws,  897 

Definition,  895 

Effect  of  legitimation,  897 

Statute  abrogating  law  rule,  895 

Subsequent  intermarriage  of  parents,  895 
Letters,  887,  888 
Maintenance  and  support,  889 

At  common  law,  889 

By  statute,  889 

Contract  of  maintenance  by  father,  890 
Effect  of  acknowledgment  and  adoption, 
891 

Liability  of  husband   for  maintenance, 
891 

Liability  of  public  for  maintenance,  891 
Statute  of  frauds,  891 
Marriage  : 

Legitimation  by  subsequent  intermarriage 

of  parents,  895 
Marriage  of  bastards  within  prohibited 
degrees,  892 
Name  : 

Name  of  bastard,  S94 
Nature  of  bastardy  proceedings,  874,  875 
Nonaccess,  876 
Pedigree,  881 

Baptismal  register,  885 
Poor  and  poor  laws,  891 
Settlement  of  bastard,  894 
At  common  law,  894 
Examples,  894,  895 
Place  of  birth,  894 

Settlement .  of  bastard  follows  that  of 

mother,  894 
Settlement  of  mother  acquired  by  mar- 
riage, 894 
Pregnancy,  884 

Presumption  of  intercourse,  877 
Presumption  of  legitimacy,  873 

Common  and  civil  law  rules,  873 
Common-law  rule  where  husband  was  in 

the  country,  875 
Impotency  of  husband,  876 
Modification  of  the  common-law  rule,  876 
Nature  of  bastardy  proceedings,  874 
Preponderance  of  evidence,  874 
Presumption  of  intercourse,  877 
Proceedings  of  a  civil  nature,  874 
Reasonable  doubt,  874 
Resemblance  of   child  to  putative  father, 

885 

Rights  of  bastards,  891 

At  common  law,  891 

Name  of  bastard,  see  infra,  NAME. 

II 


BASTARDY,  cont'd. 
Eights  of  bastarus,  cont'd. 

Hights  of  inheritance,  see  infra.  Succes- 
sion. 

Jtights  of  legatee  and  devisee,  see  infra. 

Legatees  and  Devisees. 
Settlement  of  bastard,  see  infra,  Poor 

and  Poor  Laws. 
Succession,  892 

Support,  see  infra.  Maintenance  and  Sup- 
port. 

Travail : 

Declarations  of  mother,  880 
Travail  defined,  881 

Void  marriages,  873 

Whether  proceedings  of  criminal  or  civil 

nature,  874,  875 
Who  are  bastards,  872 

At  common  law,  872 

Children  born  after  divorce,  872 

Children  of  void  marriages,  873 

Definition.  872 

BATHING  ESTABLISHMENT  : 

Bailments,  747 

BATTERY,  898 

BATTURE,  S98 

BAWD,  899 

BAY,  899 

River  distinguished  from,  899 

BAY  WINDOW,  900 

BE— BEING,  900 

Be  and  become,  904 

BEACH,  901 

Boundaries,  902 

Shore  equivalent  to,  901 

BEACONAGE,  903 
BEANS,  903 
BEAR  ARMS,  903 
BEARER,  903 

BEARER  OF  A  CHALLENGE,  903 

BEARING,  203 

Bearing  a  surname,  903 

Bearing  interest,  903 
BEASTS,  903 
BEAT,  904 

BECOME,  904 

Be  and  become,  904 

BED,  905 

BEDCLOTHES  : 

Baggage,  530 

BED  OF  A  RIVER,  90$ 

BEDROOM,  906 

BEDS  : 

Baggage, 530 

BEEF,  906 

BEER,  906 

Judicial  notice,  907 

BEER  HOUSE,  908 

BEE  TREE,  808 
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BEFORE,  90S 

Alteration  of  instruments,  909 
On  or  before,  908 
Before  the  wind,  909 

BEG,  909 
BEGGING,  909 
BEGIN,  910 
BEGINNING,  910 
BEGOTTEN,  910 
BEHALF,  910 
BEHAVIOR,  911 
BEHIND,  911 
BEHOOF,  911 
BEING  A  TRADER,  900 
BEING  IN  ADVANCE,  900 
BEING  INSANE,  900 

BELIEF,  911 

Best  of  his  belief,  911 

Knowledge  distinguished  from,  912 

BELIEVE,  911 

"  Believed  "  in  the  sense  of  "should  find," 

914 

Jury  and  jury  trial,  913 
Libel  and  slander,  911 
Suppose  and  believe,  914 
Suspect  and  believe,  912 
Verily  believe,  913 

BELLIGERENT,  913 

BELL  ROPE,  915 

BELONG,  915 

BELONGING,  915 

Appurtenant,  917 
Belonging  to  the  state,  916 
Thereunto  belonging,  916 

BELOW,  919 

Above  and  below,  919 

"  Beyond  "  distinguished  from,  919 

High  or  low  water  mark,  919 

BENCH,  920 

BENCHERS,  920 

BENCH  WARRANT,  920 

BENEFICIAL,  920 

"Beneficial"  distinguished  from  "profit- 
able," 920 

"  Benevolent  "  distinguished  from,  1043 

BENEFICIAL  ASSOCIA  TIONS,  see  infra, 
Benevolent  or  Beneficial  Associations. 

BENEFICIALLY,  920 

BENEFICIARIES  (IN  INSURANCE),  923 
Accident  policies  : 

Insured  naming  beneficiary  who  has  no 
insurable  interest,  959 
Adopted  child,  939,  967 
Affinity,  936 

Ambiguity  in  designation,  978,  980 
Arbitration  and  award  : 
Whether  provision  as  to  arbitration  and 
award  applies  to  beneficiaries,  1015 
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BENEFICIARIES,  etc.,  cont'd. 
Arson,  1022 
Assessments  : 

Insufficient  assessments,  1000 
Assignments,  1005,  1025 
Acquiescence,  1007 

Assignee  without  interest  entitled  to  in- 
terest, 1031 

Assignee  without  interest  entitled  to  re- 
imbursement, 1030 

Consent  of  beneficiary,  1007 

Coverture,  1032 

Delivery,  1006 

Effect  of  assignment  to  one  without  in- 
terest, 1029 

Effect  of  failure  to  obtain  consent  of  in- 
surer, 1005 

Endowment  policies,  986,  1031 

Estoppel,  1007 

Form,  1005,  1006 

Gifts,  1004 

Husband  and  wife,  1007 
Illustrations,  984 
Insurable  interest,  1025-1031 
Insurer's  consent,  1005 
Mortgage,  1003 

Mutual  benefit  certificates,  1026 
Necessity  of  writing,  1006 
Notice  of  assignment,  1005 
Pledge,  1002 

Reservation  of  right  of  assignment,  984 

Right  of  action,  1033 

Right  of  survivorship,  1032 

Rights  and  liabilities  of  assignee,  1031 

Validity,  1002 

Who  may  become  assignee,  1025 
Without  consent  of  beneficiary,  984 
Assured  distinguished  from  insured,  926 
Attorneys'  fees,  see  infra.   Damages  and 
Attorneys'  Fees  upon  Insurer's  Fail- 
ure to  Pay  Loss. 
Bankruptcy  : 

Creditor's  insurable  interest  where  debtor 
has  been  discharged  in  bankruptcy, 
949 

Insurable  interest  of  assignee,  956 
Benevolent  or  beneficial  associations  : 

Beneficiary's  interest  in  the  certificate,  990 
Amendment  of  by-laws,  991 
Beneficiary  paying  assessments,  992 
Change  of  beneficiaries  or  divestiture  of 
beneficiary's  interest,  991,  993 
Acknowledgment,  994 
Attestation  of  instrument  divesting 

beneficiary's  interest,  994 
Company's    consent     required  to 

change  beneficiary,  993 
Death  of  member  pending  change, 
999 

Entry  on  record,  995 
Exceptions,  996 

Exercise  of  the  right  to  divest  bene- 
ficiary, 993 

Impossibility  of  compliance  with 
forms,  998 

Indorsement  of  change  of  beneficiary 
on  certificate,  994 

New  designation  required,  995 

Prescribed  form  of  divestiture  im- 
perative, 994 

Right  to  divest  beneficiary's  interest 
strictly  construed,  9S3 
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BENEFICIARIES,  etc.,  cont'd. 
Benevolent  or  beneficial  associations,  cont'd. 
Beneficiary's  interest,  etc.,  cont'd. 
Change  of  beneficiaries,  etc  ,  cont'd. 

Signature  of    instrument  divesting 

beneficiary's  interest,  994 
Substantial  compliance  rule,  996 
Testamentary  changes,  995 
Waiver  of  forms,  997 
Who  can  question  mode  of  divesti- 
ture, 999 
General  doctrine,  990 
Mere  expectancy,  990 
Paying  assessments,  993 
Possession  of  certificate  by  beneficiary, 
992 

Special  agreement,  993 

Vested  right  by  paying  assessments, 

993  .  . 

Jurisdiction  over  beneficiaries,  1110 
Subordinate  lodge  of  benefit  society  is- 
suing certificate  may  be  beneficiary, 
928 
Bigamy  : 

Insurable  interest  of  bigamous  wife,  943 
Change   of   beneficiaries   (see    also  infra, 
Benevolent    or  Beneficial  Associa- 
tions ;  Vested  Rights),  985 
Children  : 

Assignment  by  children  of  beneficiaries, 
984 

Construction  where  the  term  is  used  to  desig- 
nate beneficiaries,  965 

Adopted  child,  967 

Examples,  965,  966 

Grandchild,  966 

In  general,  965 

Issue  of  other  marriages,  965 

To  what  time  designation  refers,  966 

Wife  and  children,  966 
Death    of   beneficiary  where    wife  and 

children  are  joint  beneficiaries,  989 
Exclusion  of   creditors  where  married 

women  or  children  are  beneficiaries, 

9S1 

Whether  within  the  term  "  heirs,"  971 
Classes,  927 
Collateral  : 

Pledge  as  collateral,  1002 

Disproportion  between  debt  and  policy, 
1002 

Proof  of  character  of  assignment,  1003 

Surplus,  1002 

Validity,  1002 
Policy  intended  as,  952 
Concubine,  967,  970 
Consanguinity,  936 

Consent  of  beneficiary  to  assignment  of  policy, 

see  infra,  Assignments. 
Consent  of  insurer  to  assignment  of  policy, 

see  infra,  ASSIGNMENTS. 
Constitutional  law  : 

Constitutionality  of  provision  entitling 
beneficiary  to  damages  and  attorney's 
fees  upon  insurer's  failure  to  pay  loss, 
1009 

Contingent  beneficiaries,  988 
Contracts  : 

Rule  requiring  insurable  interest  inap- 
plicable to  contracts  between  insurer 
and  insured,  959 
Corporations,  928 
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BENEFICIARIES,  etc.,  cont'd. 

Cousin's  interest  in  life  of  cousin,  94. 
Creditor's    insurable    interest,    see  infra. 

Debtor  and  Creditor. 
Damages  and  attorneys'  fees  upon  insurer's 
failure  to  pay  loss,  1008 
Bad  faith,  1010 

Constitutionality  of  statutes,  1009 
Contingent  fee,  1011 
Demand  and  refusal,  1009 
Examples,  1010 

Foreign  insurance  companies,  1012 

Statutes,  1008 

United  States  courts,  1011 

Vexatious  refusal,  I0II 
Daughter's  interest  in  life  of  parent,  939 
Death  : 

Waiver  of  proof  of  death,  1001 
Death  of  beneficiary,  987 

Children  as  contingent  beneficiaries,  988 

Endowment  policies,  989 

Reversion  by  death  of  beneficiary,  989 

Rights  of  grandchildren,  988 

Whether  proceeds  go  to  beneficiary's 
personal  representatives,  987 

Whether  proceeds  go  to  heirs  of  bene- 
ficiary, 987 

Wife  and  children  as  joint  beneficiaries, 
989 

Debtor  and  creditor  : 

Creditor's  insurable  interest,  946 

Assignment,  949 
Bequest  to  creditor,  953 
Cessation  of  interest  in  life,  947 
Creditor  excluded  by  charter,  947 
Debt  barred  by  statute  of  limitations, 
948 

Disbursements,  952 
Discharge  in  bankruptcy,  949 
Enforceability  of  debt,  947 
Gambling  debt,  948 
Infants,  948 

Intention  to  vest  title  to  proceeds  in 

creditor,  952 
Interest  in  life  of  debtor,  946 
Interest  in  life  of  debtor's  wife,  946 
Limit  of  recovery,  951 
Nudum  pactum,  948 

Policies  overthrown  on  account  of  dis- 
proportion, 950 

Policies  upheld  though  disproportion- 
ate, 950,  951 

Policy  intended  as  collateral  security, 
952 

Policy  must  not  be  disproportionate  to 
debt,  949 

Portion  of  debt  not  due,  952 

Purely  moral  claim,  947 

Whether  creditor  entitled  to  full  pro- 
ceeds of  policy,  952 
Exclusion   of   creditors  where  married 

women  or  children  are  beneficiaries,  981 
Relative  rights  of  beneficiaries  and  creditors, 
1022 

At  common  law,  1022 
Endowment  policies,  1023 
Fraud  on  creditors,  1022 
Liberal  construction  of  statutes,  1024 
Limitation  upon  amount  of  policy,  1025 
Statutes  protecting  rights  of  benefi- 
ciaries, 1023 
Under  the  statutes,  1023 
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BENEFICIARIES,  etc.,  cont'd. 
Debtor  and  creditor,  cont'd 

Suicide  of  the  insured,  101S 

Whether  dependents,  970 
Declarations  : 

Insured's  declarations,  1018 
Definition,  926 
Delivery,  1006 
Dependents  : 

Fiancee  of  insured,  970 

Term  strictly  construed,  969 
Designation  : 

Absence,  ambiguity,  or  failure  of  designa- 
tion, 978 

Failure  of  insured  to  exercise  power  of 

appointment,  978 
In  general,  978 

Insured's  power  of  appointment,  978 

Intestacy,  979 

Will,  979 
Ambiguity,  978,  g3o 
Evidence  to  explain  designation,  980 
Form  of  designation,  961 
In  general,  961,  962 
Intention,  961 

No  forfeiture  for  invalid  designation,  961 
Reforming  certificate,  961,  962 
Terms  of  designation,  963 

Children,  see  infra,  CHILDREN. 

Dependents,  see  infra,  Dependents. 

Devisees,  see  infra.  Devisees. 

Estate,  see  infra.  Estate. 

Family,  see  infra,  FAMILY. 

Heirs,  see  infra.  Heirs. 

Legal  representatives ,  see  infra,  LEGAL 

Representatives. 
Relatives,  see  infra,  RELATIONS. 
Widow,  see  infra.  Widow. 
Wife,  see  infra,  Wife. 
Testamentary  designation,  962 
Devisees,  977 
Disbursements,  952 
Divorce  : 

Divorced  wife's  insurable  interest,  943 

Endowment  policies,  986 

Reformation  of  policy  where  wife  has 

been  divorced,  943 
Wife's  right  : 

Whether  it  divests  wife's  right  as  ben- 
eficiary, 968,  969 
Employers'  liability  insurance  : 
Accrual  of  liability,  954 
Not  mere  contract  of  indemnity,  954 
Scope  of  policy,  955 
Endowment  policies  : 
Assignments,  1031 
Death  of  beneficiary,  989 
Rights  as  between  creditors  and  bene- 
ficiaries, 1023 
Vested  rights,  985 
Estate  : 

Construction  where  "  estate  "  is  used  to 
designate  beneficiaries  who  are  to  take 
under  the  policy,  978 
Evidence  : 

Declarations  of  the  insured,  1018 
To  explain  designation,  980 
Executors  and  administrators  (see  also  infra, 
Legal  Representatives),  928 
Death  of  beneficiary,  987 
Family  : 

Family  and  heirs,  973 
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BENEFICIARIES,  etc.,  cont'd. 
Family,  cont'd. 

Who  included  where  ' '  family  "  is  used  to  de- 
signate beneficiaries,  963 

Adult  son,  964 

"  Families  and  heirs,"  964 

Intimate  friend  and  inmate  of  insured's 

house,  964 
Mother,  964 
Niece,  965 

Parties  not  related,  963 
Sister,  964 
Fiancee,  969 

Foreign  insurance  companies  : 

Damages  and  attorneys'  fees  upon  in- 
surer's failure  to  pay  loss,  1012 
Forfeiture  : 

Designating  beneficiary  without  insur- 
able interest,  957 
Murder,  1021 

No  forfeiture  for  invalid  designation,  961 
Notice,  1000 

Policy  forfeited  by  beneficiary's  wrong, 
1020 
Fraud  : 

Fraud  on  creditors,  1022 
Friend,  936 
Gambling  debt,  948 
Gifts,  1004 

Grandchild,  see  infra,  Children. 
Grandchildren  : 

Death  of  beneficiary,  989 
Grandchild's  interest  in  life  of  grandfather, 

941 
Heirs,  964 

Construction  of  term  when  heirs  are  des- 
ignated as  beneficiaries,  971 

After-born  children,  975 
Children,  971 
Dependents,  973 
Examples,  971-975 

Heirs  of  husband  in  contradistinction 

to  those  of  wife,  973 
Mother,  973 
Next  of  kin,  g73v 

Statute  of  descent  and  distribution  re- 
ferred to,  971 
Where  there  are  no  children,  972 
Widow,  971 
Husband  and  wife  (see  also  infra.  Wife)  : 
Assignment  of  policy  without  consent  of 

wife,  984 
Assignments,  1007 

Death   of   beneficiary  where   wife  and 
children  are  joint  beneficiaries,  989 

Exclusion  of  creditors   where  married 
women  or  children  are  beneficiaries, 981 

Insurable  interest,  941 
Bigamous  wife,  943 
Divorced  wife's  interest,  943 
Fiancee,  944 

Husband's  interest  in  wife,  945 
Illegal  wife's  interest,  942 
Intended  wife's  contract,  944 
Matrimonial  contract,  944 
No  legal  ceremony,  942 
Other  relationships  arising  out  of  mar- 
riage, 945 

Reformation  of  policy  where  wife  is 

divorced,  943 
Society  for  benefit  of  those  dependent 

on  members,  944 
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BENTCFICT.Y1UES,  etc.,  cont'd. 
Husband  and  wife,  cont'd. 
Insurable  interest,  cont'd. 

Statutes  authorizing  insurance  for  bene- 
fit of  wife,  942 
Wife's  interest  in  husband's  life,  941 
Illegal  contracts,  see  infra,  Insurable  In- 
terests. 
Infants  : 

Creditor's  insurable  interest,  947,  948 
Insanity  : 

Murder  of  insured,  1021 
Insolvency,  999 
Insurable  interest,  929 

Accident  policies : 
In  England,  932 

Insured  naming  beneficiary  who  has  no 
insurable  interest,  960 
Adopted  child,  939 
Affinity  insufficient,  936 
Assignee  in  bankruptcy  and  bankrupt, 956 
Assignments,  1025-1031 
Basis  of  insurable  interest,  936 
Benefit  societies  : 

Insured  naming  beneficiary  who  has  no 
insurable  interest,  960 
Brother's  interest  in  life  of  brother,  940 
Brother's  interest  in  life  of  sister,  939 
Consanguinity,  936 
Contractual  relations,  946,  957 
Cousin's  interest  in  life  of  cousin,  941 
Daughter,  937 
Daughter-in-law,  945 

Debtor  and  creditor,  see  infra,  Debtor 

and  Creditor. 
Definition  of  insurable  interests,  933 
Early  common-law  rule,  930 
Effect  of  designating  beneficiary  without  in- 
surable interest,  957 

Forfeiture  of  policy,  957 

Who  may  raise  objection,  957 
Employer  and  employee,  953 
Employers'  liability  insurance,  954 
Exceptions  to  the  rule,  959 
Father  of  beneficiary  paying  premium, 

929 

Father's  interest  in  child's  life,  936 
Fiancee's  right  to  recover,  944 
Friend,  936 

Grandchild's  interest  in  life  of  grand- 
father, 941 

Husband  and  wife,  see  infra,  HUSBAND 
and  Wife. 

Inapplicable  to  contracts  between  in- 
surer and  insured,  959 

Insurable  interest  need  not  be  continu- 
ous, 960 

Insured  naming  beneficiary  who  has  no 

insurable  interest,  959 
Intended  wife,  944 
In  the  United  States,  931 
Landlord  and  tenant,  956 
Life  policies  in  England,  932 
Marine  policies  in  England,  931 
Married    women,    see    infra,  HUSBAND 

and  Wife. 
Master  and  servant,  953 
Mother-in  law,  945 

Mother's  interest  in  life  of  child,  937 
Mutual  benefit  certificates,  930 
Nephew's  interest  in  life  of  uncle,  941 
Origin  of  the  doctrine,  930 


BENEF1CI  ARIES.  <-(<-.,  cont'd. 
Insurable  interest,  cont'd. 
Partnership,  955 

Pecuniary  element  necessary,  934 
Person  in  loco  parentis ,  939 
Principal  and  surety,  953 
Proof  of  interest,  958 
Protege,  936 

Qualifications  of  the  doctrine,  958 
Question  of  law  or  fact,  930 
Reasons  for  the  rule,  934 
Relationship,  936 

Sister's  interest  in  life  of  brother,  940 
Son-in-law,  945 

Son's  interest  in  life  of  parent,  937  , 
States  in  the  United  States  where  there 

are  no  statutes,  933 
Statutes  in  the  United  States,  932 
Stepchildren,  946 
Step-grandson,  941 
Stepsister,  940 
Stepson,  938 

The  general  doctrine,  929 

Uncle's  interest  in  life  of  nephew,  941 

Where  insured  contracts  and  pays  pre- 
miums, he  may  designate  as  beneficiary 
one  who  is  totally  without  insurable  in- 
terest, 959 
Intention  : 

Designation  of  beneficiaries,  961 
Interest,  1012 

Allowed  as  damages  and  not  as  part  of 
indemnity,  1012 

Assignee  entitled  to  interest,  1031 

Bill  of  interpleader  filed,  1013 

Denial  of  liability,  1014 

Examples,  1012,  1013 

Payment  a  certain  time  after  furnishing 
proofs  of  death,  1013 

Proceeds  of  policy,  1012 

Waiver  of  proofs  of  loss,  1014 

When  allowable  from  commencement  of 
suit  only,  1014 

When  interest  begins  to  run,  1013 

When  interest  is  allowable,  1012 
Interpleader  : 

Interest,  1013 
Joint  beneficiaries,  shares  of,  1014 
Jurisdiction  of  benevolent  associations  over 

beneficiaries,  1110 
Landlord  and  tenant,  956 
Legal  representatives : 

Examples  of  construction,  975,  977 

Executors  and  administrators  ordinarily 
intended,  975 

Next  of  kin,  976 

Sometimes    not   construed   in  technical 

sense,  975 

Creditor's  insurable  interest  where  debt 
is  barred  by  statute  of  limitations,  948 

Married  women,  see  infra,  HUSBAND  AND 
Wife. 

Mortgage,  1002,  1003 

Murder  : 

Murder  of  insured,  1021 

Mutual  benefit  certificates ,  see  infra,  BE- 
NEVOLENT or  Beneficial  Associations. 

Nature  of  beneficiary' s  interest,  see  infra, 
Benevolent  or  Beneficial  Associa- 
tions ;  Vested  Right  of  Bfnf.ficiary. 

Nephew's  interest  in  life  of  uncle  or  aunt, 
941 
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Beneficiaries  (in  Insurance). 


BENEFICIARIES,  etc.,  cont'd. 
Notice  : 

Forfeiture,  iooo 
Parent  and  child  (see  also  infra,  CHILDREN  ; 
Family) : 
Insurable  interest : 

Adopted  child,  939 

Daughter's  interest  in  life  of  parent, 

939 

Father  of  beneficiary  paying  premium, 

929 

Father's  interest  in  life  of  child,  936 
Mother's  interest  in  life  of  child,  937 
Person  in  loco  parentis,  939 
Son's  interest  in  life  of  parent,  937 
Stepson,  938 
Parol  evidence  : 

To  explain  designation,  9S0 
Partnership  : 

Insurable  interest  in  life  of  copartner,  955 
Wife  of  partner,  956 
Person  in  loco  parentis,  939 
Pledge,  see  infra,  Collateral. 
Powers  of  appointment,  978 
Powers  of  beneficiaries ,  see  infra,  RIGHTS, 
Powers,  and  Prerogatives  of  Bene- 
ficiaries. 

Premiums  paid  with  stolen  money,  1016 
Protege,  936 
Provisions  of  policy  : 

When  beneficiary  bound  by,  1015 
Questions  of  law  and  fact  : 

insurable  interests,  930 
Reformation  of  contracts,  961 
Reformation  of  instruments,  943 
Relations,  970 

Liberal  construction  of  the  term,  970 

Whether  relationshio  by  affinity  is  within 
the  term,  970 
Relationship,  936 
Res  geslce,  1019 

Rights,  powers,  and  prerogatives  ot  beneficia- 
ries, 999 

Assignments,  see  infra.  Assignments. 

Damages  and  attorneys'  fees  upon  insur- 
er's failure  to  pay  loss,  1008 

Examples,  999,  1001 

Gift,  see  infra,  Gift. 

In  general,  999 

Interest,  see  infra,  INTEREST. 

Insolvency  of  company,  999 

Insufficiency  of  assessments,  1000 

Limiting  time  for  questioning  validity  of 
certificate,  1000 

Mortgage,  see  infra,  Mortgage. 

Personal  notice  of  forfeiture,  1000 

Pledge  as  collateral,  see  infra,  COLLAT- 
ERAL. 

Policy  as  contract,  999 

Vested  rights,  see  infra,  VESTED  RIGHTS. 
Waiver  of  proof  of  death,  1001 
Sale,  1002 

Scope  of  the  article,  925 

Shares  of  joint  beneficiaries,  1014 

Stepchildren,  946 

Step-grandson,  941 

Stepsister,  940 

Stepson,  938 

Suicide  of  the  insured,  1016 

Creditor  to  whom  policy  assigned,  1018 
Effect  of  provision  in  application  and  cer- 
tificate, 1017 
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BENEFICIARIES,  etc.,  cont'd. 
Suicide  of  the  insured,  cont'd. 

Excepting  suicide  but  protecting  benefi- 
ciary, 1017 
No  forfeiture  by  implication,  1016 
Suretyship  : 

Surety's  insurable  interest  in  life  of  prin- 
cipal, 953 
Surrender  of  policy,  985 

Interest    in    beneficiary  shall  continue, 
985 

Tontine  policies  : 

Vested  right  of  beneficiary,  986 
Uncle's  interest  in  life  of  nephew,  941 
Vested  right  of  beneficiary  (see  also  infra, 
Benevolent  or  Beneficial  Associa- 
tions), 980 
Assignment  by  insured,  984 
Change  of  beneficiaries,  985 
Contrary  doctrine,  982 
Death  of  beneficiary,  987 

Children  as   contingent  beneficiaries, 
988 

Endowment  policies,  989 
Reversion  by  death  of  beneficiary,  989 
Rights  of  grandchildren,  988 
Whether  proceeds  go  to  beneficiary's 

personal  representative,  987 
Whether  proceeds  go  to  heirs  of  bene- 
ficiary, 987 
Wife  and  children  as  joint  beneficia- 
ries, 989 

Effect  of  beneficiary's  predecease,  987 
Endowment  policy,  985 
In  general,  980 
Probable  origin,  9S1 
Statutes,  981 

Surrender  by  insured,  985 
Tontine  policies,  986 
Vexatious,  ion 

Wager  policies,  see  infra.  Insurable  In- 
terests. 

Who  may  become  beneficiaries  (see  also  infra. 

Insurable  Interests),  928 
Beneficiary  must  be  of  the  prescribed 

class,  960 
Corporation,  928 

Designation  of  insured's  "  estate,"  g2S 
Estate  of  insured,  928 
In  general,  928 

Insured's  personal  representative,  928 
Subordinate  lodge  of  benefit  society  is- 
suing certificate,  928 
The  insured,  928 
Widow,  Q70 

Construction  of  term  when  used  to  designate 
beneficiary,  965 
Confined  to  lawful  marital  relations, 
967 

Divorce  a  mensa,  968 
Divorce  a  vinculo,  969 
Illustrations,  967 
Second  wife,  969 
Separation,  968 
Unfaithful  wife,  969 
Whether  within  the  term  "  heirs,"  971 
Wife  (see  also  infra,  Husband  and  Wife)  : 
Construction  of  term  when  used  to  designate 

beneficiary,  967 
Confined  to  lawful  marital  relations, 

967 

Divorce  a  mensa,  968 
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BENEFICIARIES,  etc.,  cont'd. 
Wife,  cont'd. 

Construction  of  term,  etc.,  cont'd. 

Divorce  a  vinculo,  969 
Illustrations,  967 
Second  wife,  969 
Separation,  968 
Unfaithful  wife,  969 
Wife  and  children,  966 
Wills,  979 

Testamentary  designation  of  beneficia- 
ries, 962 

BENEFICIARY,  1034 

BENEFIT,  1034 

Benefit  and  occupation,  1034 
Benefit  and  use,  1034 
Eminent  domain,  1035 
Immediate  benefit,  1034 
Local  assessments,  1035 
Married  women,  1035,  1036 
Separate  property  of  married  women,  1035 
Survivorship,  1037 

BENEFIT  OF  CLERGY,  1035 

BENEVOLENCE,  1038 

BENEVOLENT,  1038 

Beneficial  distinguished  from,  1043 
Charitable  distinguished  from,  1038 

BENEVOLENT  OR  BENEFICIAL  ASSO- 
CIATIONS, 1041 

As  to  nature  of  beneficiary's  interest  in  the 
policy  or  certificate,  see  infra,  BENEFICI- 
ARIES (in  Insurance). 
Absence  : 

Presumption  of  death,  nog 
Admission,  see  infra,  MEMBERSHIP. 
Agency : 

Waiver,  10S3 
Alteration  and  amendment  of  by-laws,  see 

infra,  By  laws. 
Alteration  of  charter,  1049 
Amendment  of  articles,  1058 
Amendment  of  by-laws,  see  infra,  By-LAWS. 
Amendment  of  charter,  1049 
Amotion  of  officers,  1071 
Articles,  see  infra,  CORPORATIONS. 
Assessments,  1085,  1093 

Constitution  and  by  laws,  1093 
Delegation  of  power,  1095 
Fraud  or  mistake,  1096 
General  scheme,  1093 
Illegal  directors,  1095 
In  general,  1093 
Irregular  action,  1095 
Mode  of  levy,  1093 
Necessity  for  levy,  1094 
Anticipated  losses,  1094 
Anticipation  of  future  losses,  1094 
Discretionary  power,  1095 
General  rule,  1094 
Irregular  action,  1095 
Mutual  fire  companies,  1095 
Notice  of,  1096 

Agreement  in  contract  for  notice,  1096 
Dues  payable  periodically,  1096 
Mailing  notice.  1098 
Manner  of  giving  notice,  109S 
Necessity  of  notice,  1096 
Notice  a  question  of  fact.  1097 
Notice  by  publication,  1098 
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BENEVOLENT,  etc.,  cont'd. 
Assessments,  cont'd. 
Notice  of,  cont'd. 

Proper  address,  1098 
Slight  defects  in  notice,  1098 
Sufficiency  of  notice,  1097 
Waiver  of  notice,  1099 
What  notice  should  contain,  1098 
Payment  of,  1099 

Accident  insurance,  1100 
Burden  to  establish  failure  to  pay,  1103 
Custom,  1102 
Estoppel,  1102 
Extent  of  liability,  1100 
Mode  of  payment,  1100  , 
Nature  of  liability,  1099 
Prior  losses,  1 100 
Sickness,  1103 
Subsequent  losses,  1100 
Time  of  payment,  1100 
To  whom  payment  should  be  made, 
noi 

Waiver  as  to  payment,  1102 
Premium  notes,  i  ro3 
Action  on  notes,  1106 
Amount  of  liability,  1104 
Amount  of  note  the  limit  of  liability, 
1 105 

Assessments  of  particular  classes,  1104 
Assignee  of  policy,  1104 
Default  of  others,  1105 
Evidence  of  loss,  1105 
Generally,  1103 
Insolvency,  1103 
Insufficient  defenses,  1107 
Liability,  1103 

Losses  during  membership,  1106 
Measure  of  liability,  1105 
Necessity  for  regular  assessment,  1107 
Premium  notes  assignable,  1108 
Subsequent  assessments,  1106 
Withdrawal  of  membership,  1103 
Sufficiency,  1095,  1096 
Assignments,  11 04 

Premium  notes,  1108 
Beneficiaries  (in  insurance)  : 

Subordinate  lodge  of  benefit  society  issu- 
ing certificate  may  be  beneficiary,  928 
Benefits,  see  infra.  Payment  of  Benefits. 
Benevolent  distinguished  from  beneficial, 

1043 
By-laws,  1059 

Alteration  and  amendment,  1064 
Acquiescence  of  member,  1066 
Agreement  of  member,  1066 
By-law    must    not    be    fraudulent  or 
against  intent  of  association,  1062, 
1067 

Effect  on  prospective  benefits,  1065 
Effect  on  rights  accruing,  1066 
Limitations  of  power,  1065 
Power  implied,  1065 
Retroactive  by-laws,  1065 
Vested  rights,  1065 
Assessments,  1093 

By-laws  "  a  law  unto  the  members,"  1060 
Conflict  between  certificate  and  by-laws, 

1083 

Construction,  1067 

By-laws  imposing  forfeiture,  1067 
Illustrations,  1068 
In  favor  of  validity,  1067 
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BENEVOLENT,  etc.,  cont'd. 
By-laws,  cont'd. 

Construction,  cont'd. 

Liberal  construction,  1067 
Reasonable  construction,  1067 
Rights  of  members,  1067 

Definition,  1059 

Delegation  of  power,  1060 

Force  and  effect  of  by-laws,  1060 

Inconsistent  with  laws,  1061 

Irregular  by-laws,  10S5 

Life  assessments,  1085 

Limitations  of  power  to  enact,  1061 

Must  be  consistent  with  associate  pur- 
poses, 1062,  1067 

Must  operate  uniformly,  1064 

Payment  of  benefits,  1085 

Power  of  corporate  bodies  to  enact.  1060 

Power  of  officers  to  waive,  1069 

Power  of  unincorporated  bodies  to  enact, 
1060 

Powers  of  majority,  1060 
Public  policy,  1061 
Reasonableness,  1062 

By-laws  held  reasonable,  1063 

Effect  of  unreasonable  by  laws,  1062 

Expulsion,  1063 

Test  of  unreasonableness,  1063 

Unincorporated  societies,  1064 

Unreasonable  by-laws,  1063 
Retroactive,  1084 
Void  by-laws,  1085 
Certificate,  1082 

As  evidence,  1082,  1083 

Conflict  between  certificate  and  by-laws, 

1083 

Forfeiture,  1088 

Illustrations,  1082 

Insurance  policy,  1082 

Terms  of  contract,  1083 
Charities  distinguished  from,  1043 
Charter,  see  infra,  CORPORATIONS. 
Constitution,  1059 

Assessments,  1093 

Construction,  1059 

Fundamental  law,  1059 

In  general,  1059 

Must  be  consistent  with  law  of  land,  1059 
Part  of  contract  of  membership,  1081, 

1085 

Constitutional  provisions  as  to  admission, 
1079 

Construction    of  by-laws,   see    infra,  By- 
laws. 

Construction  of  statutes  granting  particular 

privileges,  1054 
Contracts,  see  infra,  Membership. 
Corporations,  1047 

Charter  and  articles,  1048 

Alteration  or  amendment,  1049 
Corporate  funds,  1048 
Form  and  scope  of  insurance,  1048 
Implied  powers,  1049 
Measure  of  powers,  1048 
De  facto  corporation,  1047 
General  corporation  laws  of  the  state, 
1047 

General  laws,  1049 

Charter  and  articles  closelv  scrutinized, 


1050 

Citizenship  of  members,  1050 
Compliance  with  general  laws,  1049 


BENEVOLENT,  etc.,  cont'd. 
Corporations,  cont'd. 
General  laws,  cont'd. 

Compliance  with  statutory  requirements 

as  to  insurance,  1050 

Construction  of  statutes  granting  par- 
ticular privileges,  1054 

Corporations  exempt  from  insurance 
laws,  1052 

Distinction  between  benevolent  associ- 
ation and  insurance  company,  1052 

Endowment  insurance,  1051 

Favoring  mutual  benefit  organizations, 
105 1 

Foreign  benevolent  corporation,  1051 
Part  of  charter,  1049 
Restricting  insurance,  1050 
Statute  enlarging  powers  of  associa- 
tion, 1049 

Power  to  enact  by-laws,  1060 

Special  acts  of  incorporation,  1048 
Courts,  see  infra,  JURISDICTION  OF  COURTS. 
Death  : 

Presumption  of,  1109 

Proof  of  death,  1109 
De  facto  officers,  1047 
Definitions,  1042 
"  Dependent,"  944 
Directors,  1071 
Disability,  1110 
Endowment  insurance,  1051 
Estoppel  : 

Forfeiture,  1089 

Mode  of  payment,  1102 
Exemption  from  taxation,  1043 
Expulsion  (see  also  infra,  SUSPENSION  AND 
Expulsion): 

Officers,  1069 
False  representations,  1080 
Foreign  corporations,  1051 
Forfeiture,  1086 

Acceptance  of  arrears  after  death,  1091 

Acceptance  of  arrears  as  waiver,  1090 

Burdensome  provisions,  10S8 

Causes  of  forfeiture,  1087 

Causes  of  forfeiture  must  be  set  forth  in 
contract,  1087 

Construction  of  by-laws,  1067 

Customary  acceptances  of  arrears,  1091 

Declaration  of  forfeiture,  10S7 

Effect  upon  certificate,  10S8 

Estoppel  to  claim  forfeiture,  1089 

Express  waiver  of  forfeiture,  1088 

Expulsion,  1086 

Facts  must  be  satisfactorily  proved,  10S6 

Forfeiture  not  favored,  1086 

General  principles,  1086 

Giving  credit,  1091 

Implied  waiver,  1089 

Necessity  for  affirmative  action,  10S6 

Payments  on  premium  notes,  1092 

Sending  reimbursement  notes,  1092 

Suicide,  1087,  1088 

Waiver,  by  whom  made,  10S7-1093 

Waiver  of,  1088 
Fraud  : 

Assessments,  1096 
Good  faith,  10S0 

Government,  see  infra,  By- laws  ;  Consti- 
tution ;  Corporations  ;  Officers  ;  Sus- 
pension and  Expulsion. 

Incorporation,  see  infra,  Corporations. 
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Benevolent  or  Beneficial  Associations. 


BENKVOLENT,  etc.,  cont'd. 
Insanity  : 

Waiver  of  notice  by  insane  member,  1074 
Insolvency,  1103 
Insurable  interests,  930 

Insured  naming  beneficiary  who  has  no 
insurable  interest,  959 

Mother,  938 

Necessity  of,  930 

Sister,  940 

Insurance  companies  distinguished  from  be- 
nevolent societies,  1052 
Jurisdiction  of  courts  : 

Exclusion  of  testimony,  1076 
Exhaustion  of  remedy  in  an  association, 
1076 

Failure  to  appeal,  1076 
Illegal  expulsion,  1075 
Interference    with   associate  tribunals, 
1075 

Matters  of  discipline,  1077 

Procedure  prescribed  by  the  constitution 

and  by-laws,  1076 
Restoration  to  membership,  1077 
Jurisdiction  of  the  association  (see  also  infra, 
Suspension  and  Expulsion),  1071 
Board  of  directors,  1071 
Designated  ruler,  1072 
In  general,  1071 
Of  members,  1071 
Power  of  majority,  1071 
Specially  constituted  tribunal  1072 
Levy,  see  infra.  Assessments. 
Membership,  1078 
Admission,  1078 

Constitutional  provision,  1079 
False    representations    by  applicant, 
1080 

Fraud  on  part  of  applicant,  1079 
Informal  admission,  1079 
Physical  examination,  1079 
Question  of  fact,  1079 
Requirements.  1078 
Contract  of  membership,  1080 
By-laws,  1081 

Bv-laws  considered  as  part  of  contract, 
1083 

Certificate  or  policy,  1082 

Certificate  prima  facie  evidence  of  good 
standing,  1083 

Conflict   between   certificate  and  by- 
laws, 1083 

Conflict  of  contract  with  by-laws,  1083 

Constitution  part  of  contract  of  mem- 
bership, 1081,  1085 

Contract  of  insurance,  1080 

Customs,  1082 

Effect  of  contract,  1083 

Existing  provisions  binding  as  part  of 
contract,  1085 

Forfeiture,  1087 

Internal  regulations,  1084 

Nature  of  contract,  1080 

Previous  insurance,  1086 

Retroactive  by-laws,  1084 

Rules  for  benefit  of  company,  1084 

Rules  to  officers  and  agents  in  nature 
of  instructions,  1084 

Waiver  by  agent,  1083 

Waiver  of  rules,  1084 

What  the  contract  includes,  1081 
Forfeiture,  see  infra.  Forfeiture. 


BENEVOLENT,  etc.,  cont'd. 
Membership,  cont'd. 

How  to  regulate,  1078 

Limited  number  of  members,  1078 

Qualifications,  1078 

Restoration  of  membership,  1077 
Mistake  : 

Assessments,  1096 
Mutual  insurance,  1046 
Nature,  1045 
Notice  : 

Proceedings  for  expulsion,  1073 

Necessity,  1073 
Waiver,  1073 

Waiver  of  notice  by  insane  mem  Der,  1074 
Notice   of  assessment ,   see    infra,  ASSESS- 
MENTS. 
Objects,  1045 
Officers,  1068 

Acts  in  excess  of  authority,  1069 

Amotion,  1071 

Authority  in  general,  1068 

Duty  in  general,  1068 

Election,  1070 

Personal  liability,  1070 

Power  to  waive  by-laws,  1069 

Removal,  1071 

Rules  to  officers  and  agents  in  nature  of 

instructions,  1084 
Suspension  or  expulsion    of  members, 

1069 
Waiver,  1083 
Organizaticn,  1046 
In  general,  1046 
Methods.  1046 
Restraint  of  trade,  1047 
Unincorporated  associations  : 

Power  to  enact  by-laws,  1060 

Reasonableness  of  by-laws,  1064 
When  unincorporated  (see  also  infra,  Cor- 
porations), 1055 

Agency,  1056 

Amendment  and  repeal  of  articles  of 

association,  1058 
Articles  of  association,  1056 
Articles   of   association  as  a  test  of 

character  of  company,  1057 
Articles  of  association  to  determine 

rights  and  duties  of  members,  1056 
Generally,  1055 

Incorporation  the  shield  of  individual 

liability,  1055 
Insurance  statutes,  1055 
Mutual  fraternities  and  benefits,  1056 
Purposes  of  adventure,  1055 
Purposes  of  profit,  1055 
Purposes  of  trade,  1055 
Status,  1055 

Whether  partnerships,  1055 
Origin,  1045 

Payment  of  assessment ,  see  infra,  ASSESS- 
MENTS. 

Payment  of  benefits,  1108 

Absence  raising  presumption  of  death, 
1 109 

Amount  payable,  1111 
Creditors,  1109 
Disability,  1109 
In  general,  1108 

Jurisdiction  over  beneficiaries,  1110 
Performance    of    conditions  precedent, 
1 1 09 
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Breach  of  the  Peace. 


BENEVOLENT,  «>tc\,  cont'd. 
Payment  of  benefits,  cont'd. 
Proof  of  death,  1109 
Vested  rights,  1108 

When  beneficiary  becomes  entitled,  1108 
Physical  examination  of  applicant,  1079 
Policy,  10S2 
Powers  : 

Implied  powers,  1049 

Measured  by  charter  and  articles,  1048 
Premium  notes  : 

Assessments,  1103 
Previous  insurance,  1086 
Proof  of  death,  1109 
Publication  : 

Notice  by,  1098 
Public  policy  : 

By-laws,  1061 
Questions  of  law  and  fact  : 

Compliance  with  regulations  as  to  ad- 
mission, 1079 
Reasonableness  of  by-laws,   see  infra,  By- 
laws. 

Restraint  of  trade,  1047,  1061 
Societies  and  clubs  : 

As  to  unincorporated  associations ,  see  infra. 
Organization. 
Statutes  (see  also  infra,  Corporations)  : 

Construction  of  statutes  favoring  benev- 
olent associations,  1054 

Distinction  between  insurance  company 
and  benevolent  association,  1052 

Favoring  mutual  benefit  association,  1051 

Restricting  insurance  companies,  1050 
Suicide  : 

Forfeiture,  1087,  1088 
Suspension  : 

Officers,  1069 
Suspension  and  expulsion  : 

For  distinction  against  expulsion  and  for- 
feiture, see  infra,  Forfeiture. 

Benefits  accruing  to  members,  1074 

Defaming  another  member,  1072 

Excessive  punishment,  1072 

For  causes  not  specified,  1072 

For  specific  causes,  1072 

Grounds  for,  1072 

Jurisdiction  of  courts,  1075 

Jurisdiction  over  property  rights,  1074 

Notice  of  proceedings,  1073 

Notice  to  a  subordinate  lodge,  1073 

Reasonableness  of  by-laws,  1063 

Restriction  on  the  right  to  sue,  1074 

Violating  rules,  1072 

Waiver  of  notice,  1073 

Waiver  of  notice  by  insane  member,  1074 
Unincorporated  associations,  see  infra,  OR- 
GANIZATION. 
UsagP3  and  customs  : 

Customs  a  part  of  contract,  1082 

Mode  of  payment,  1102 
Waiver,  1083 

Forfeiture,  1088 

Mode  of  payment,  1102 

Notice  of  assessments,  1099 
Warranty,  1080 

Whether  insurance  companies,  1043 

BKST  : 

Best  of  his  belief,  911 

BETTING  : 

Attempts  to  commit  crime,  253 

1 


BEYOND : 

"  Below"  distinguished  from,  919 

BIDS,  see  Auctions  and  Auctioneers. 

BIGAMY  : 

Beneficiaries  in  insurance : 

Insurable  interest  of  bigamous  wife,  943 

BILL  OF  ATTAINDER,  248 

BILLS  AND  NOTES  (see  also  Banknotes  ; 
Banks  and  Banking)  : 
Attorney  and  client  : 

Attorney's  authority  to  transfer  client's 

note,  369 

Lien    of  attorneys,    see  Attorney  AND 
Client. 

Power  of  partner  to  bind  firm,  473 
Stipulations  for  fees  in  bills  or  notes,  432 
Bank  notes  : 

Promissory  notes  payable  in  bank  notes, 

775 

Bearing  interest,  903 

Payments,  see  Banks  and  Banking. 

BILLS  OF  CREDIT : 

Bank  notes  distinguished  from,  772,  773 

BILLS  OF  EXCHANGE  : 

Promissory  notes  on  or  before,  909 

BILLS  OF  SALE  : 

Assignments  for  benefit  of  creditors  : 

Instrument  in  form  of  absolute  bill  of 

sale,  56 
Assurance, 166 
Attest,  274 

BLACKMAIL  : 

Attempts  to  commit  crime,  252 

BLOCKADE . 

Barratry,  864 

BONDS  (see  also  Assignments  for  Bene- 
fit of  Creditors)  : 
Attachment,  207 

Amount,  207 
Form,  207 
Necessity,  207 
Obligee,  207 

Obligors  and  sureties,  207 
Statutes,  207 
Attorney  and  client: 

Lien  of  attorney,  455 
Auctioneer  s  bond,  see  Auctions  and  Auc- 
tioneers. 

Bail  bonds,  see  Bail  (in  Civil  Cases)  ; 
Bail  and  Recognizance  (in  Criminal 

Cases). 

Delivery  bonds,  see  Attachment. 

BONDS  TO  KEEP  THE  PEACE  : 

Bail  and  recognizance  (in  criminal  cases), 

729 

BOUNDARIES  : 

Bank  of  river,  784 
Beach,  902 

BREACH    OF    CONTRACT    OF  MAR- 
RIAGE : 

Attachment,  190 

BREACH  OF  THE  PEACE : 

Bail  and  recognizance  (in  criminal  cases)  : 

Bonds  to  keep  the  peace,  729 
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BRIBERY  : 

Attempts  to  commit  crime,  252 

Elections,  253 
Offer  to  accept  a  bribe,  263 
Public  officer,  262 
Attorney  and  client  : 

Bribing  or  tampering  with  witness  as 

ground  for  disbarment,  312 
Attorney's  authority  to  bind  his  client  for 

printing  brief,  348 

BROK ERS  : 

Auctioneers  distinguished  from,  489 
Banks  and  banking,  801 

BURDEN   OF   PROOF  (see   also  Negli- 
gence) : 

Assignments  for  benefit  of  creditors  : 

Whether  an  instrument  is  an  assignment 
or  a  mortgage,  16 
Attorney  and  client : 

Good  faith  of  attorney,  333 
Baggage : 

Assent  to  limitation  of  liability,  557 
Bank  notes  : 

As  to  ownership,  777 

BURGLARY : 

Attempts  to  commit  crime,  252,  264,  265 
Burglary  with  intent  to  rape,  259 

BY-LA  WS,  see  Benevolent  or  Beneficial 

Associations. 

CAPITAL  : 

Available  capital,  518 

CARRIERS  OF  PASSENGERS,  see  Bag- 
gage. 

CATALOGUE,  see  Auctions  and  Auction- 
eers. 

CHAMPERTY  AND  MAINTENANCE  (see 
also  Barratry)  : 
Agreement  to  pay  attorney's  fees,  407 
Attorney  and  client  : 

Disbarment,  305 

CHANGE  OF  VENUE : 

Bail  and  recognizance  (in  criminal  cases) : 

Failure  to  appear,  714 

CHARACTER  : 

Bad  character,  526 

CHARACTER  IN  EVIDENCE  : 
Bastardy  : 

Affiliation  proceedings  a  sufficient  im- 
peachment, 883 

Associates  of  mother.  884 

Character  of  father,  884 

Character  of  mother,  882 

Intercourse  of  mother  with  other  men, 
882 

Intercourse  with  others  than  defendant, 
883 

Presumption  of  continuance  of  illicit  in- 
tercourse, 882 
Proof  of  reputation  held  inadmissible,  882 
Restriction  of  inquiry  as  to  time,  884 

CHARITABLE  A SSOCLATIONS ,  see  Be- 
nevolent or  Beneficial  Associations. 

CHARITIES  : 
Attorney  general  : 

Protection,  482 

I 


CHARITIES,  cont'd. 

Benevolent  and  charitable  distinguished, 
1038 

Benevolent      associations  distinguished 

from,  1043 
Assignments  for  benefit  of  creditors  : 

Assignments  in  form  of   chattel  mort- 
gage, 56 
Attachment  : 

Property  mortgaged,  213 

CHECKS  (see  also  Baggage  ;  Banks  and 
Banking)  : 

Form  of  check  should  conform  to  terms  of 
deposit,  831,  833 

CHILDREN  : 

Beneficiaries  in  insurance  : 

Assignment  by  children  of  beneficiaries, 

984 

Construction  where  the  term  is  used  to  desig- 
nate beneficiaries,  965 

Adopted  child,  967 

Examples,  965,  966 

Grandchild,  966 

In  general,  965 

Issue  of  other  marriages,  965 

To  what  time  designation  refers,  966 

Wife  and  children,  966 
Death  of   beneficiary    where    wife  and 

children  are  joint  beneficiaries,  989 
Whether  within  the  term  "  heirs,"  971 

CHINESE  EXCLUSION  ACT,  249 

CHOSES  IN  ACTION  : 

Assignment  for  benefit  of  creditors,  40 

CITIZEN  : 

Attorney  and  client  : 

Whether  "citizen"  includes  women,  286 

CLAIM,  164 

CLAIMS,  see  Assignments  for  Benefit  of 
Creditors. 

CLERKS  : 

Attorney  and  client  : 

Liability  of  attorney  foracts  of  clerks,  398 
Bail  (in  civil  cases)  : 

Competency  of  attorney's  clerk  to  be  bail 
for  client,  602 

CLERKS  OF  COURT,  see  Bail  and  Recog- 
nizance (in  Criminal  Cases). 

CLIENT,  see  Attorney  and  Client. 

COGNOVIT  : 

Bail  (in  civil  cases)  : 

Giving  cognovit  as  discharge  of  bail,  636 

COLLATERAL,  see  Beneficiaries  (in  In- 
surance). 

COLLATERAL  SECURITY  : 
Beneficiaries  in  insurance  : 

Policv  intended  as,  952 

COLLECTION  AGENCY  : 
Attorney  and  client  : 

Notice  to  attorney  as  notice  to  client,  324 

COLLECTIONS  (see  also  Banks  and  Bank- 
ing) : 
Attorney  and  client  : 

Attorney's  duty  in  paying  over  money 
collected,  392,  393 
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COLLECTIONS,  cont'd. 
Attorney  and  Client,  cont'd. 

Attorney's  duty  to  refund  excess  col- 
lected from  defendant,  405 

Defenses,  389 

Delegation  of  authority,  353 
Discretion  in  the  absence  of  instructions, 
391 

Duty  as  to  following  instructions,  390 
Duty  to  pursue  remedies  before  and  after 

judgment,  389 
Effect  of  attorney's  receipt  "for  collec- 
tion," 392 

Failure  to  pay  over  money  collected  as 

defense  to  suit  for  compensation,  444 
Failure  to  reduce  claim  to  judgment,  389 
In  general,  388 

Liability  of  attorney  to  client,  388 
Liability  to  client  for  money  collected 

and  not  paid  over,  392,  393 
Lien  of  attorneys,  456 
Limitation  of  action  for  failing  to  pay 

over  money  collected,  401 
Loss  due  to  negligence  of  client,  391 
Matters  within  scope  of  employment,  392 
Power  of  attorney  employed  to  collect  a 

debt,  346 

What  must  be  proved  against  attorney, 
391 

COMMERCIAL  TRAVELERS  : 
Baggage,  533 

Acceptance  by  carrier  with  knowledge, 

533 

Custom,  534 
Price  lists,  534 
Recovery  in  some  cases,  533 
Whether  drummers'  samples   are  bag- 
gage, 533 

COMMON  BARRATRY,  859,  860 

COMMUNITY  PROPERTY  : 

Assignments  for  benefit  of  creditors,  22 

COMPANY  : 

Association,  163 

COMPROMISE  : 

Attorney  and  client,  358 

Acquiescence,  361 

Attorney  cannot  accept  less  than  full 
amount  due,  364 

Attorney  cannot  accept  payment  in  any- 
thing but  money,  363 

Attorney  cannot  compromise,  358 

Attorney's  right  to  compensation,  428 

Authority  of  attorney,  353 

Client  may  treat  unauthorized  settlement 
as  nullity,  365 

Client  required  to  satisfy  judgment  to 
extent  of  consideration  of  compromise, 
359 

Client's  right  to  ignore  compromise  and 

proceed  with  case,  359 
Client's  right  to  settle  or  dismiss  action 

over  attorney's  objection,  331 
Compromise  voidable,  not  void,  361 
Compromise  with  apparent  authority,  361 
Discontinuance,  360 

Effect  of  compromise  on  relationship  of 

attorney  and  client,  331 
Executory  agreements   to  compromise, 

360 


COMPROMISE,  cont'd. 
Attorney  and  client,  cont'd. 
Express  authority,  360 
Illustrations   of    evidence   sufficient  to 

show  authority  to  compromise,  361 
Liability  of  attorney  for  improper  com- 
promise, 394 
Lien  of  attorneys,  465 
Attorney's  remedies,  468 

Continuing  action  in  name  of  client, 
469 

Defendant's  attorney,  470 
Georgia  rule,  470 
In  general,  468 

Leave  of  court  to  continue  action, 
470 

New  York  rule,  468 

Suit  for  personal  injuries,  469 

Where  attorney  is  not  prejudiced  by 
settlement,  469 
Compromise  after  judgment,  466 
Compromise  before  judgment,  465 
Compromise    before  judgment  where 

proceeding  is  in  rem,  466 
Compromise  before   judgment  where 

there  is  a  fund  in  the  hands  of  the 

court,  465 
Compromise  pending  appeal,  465 
Compromise  wherej  by  special  contract, 

fee  payable  out  of  proceeds  of  suit, 

466 

Judgment  must  be  final,  467 
Notice,  471 

Release  of  all  claims  by  plaintiff  after 

judgment,  467 
When  judgment  considered  in  existence 
for  purpose  of  lien,  468 
Nonresidence,  361 
Nonresidence  of  clients,  360 
Presumptions — evidence,  361 
Ratification,  362 

Release  of  interested  witness,  360 
Reluctance  of  courts  to  set  aside  fair 

compromise,  360 
Remittitur ,  360 
Retraxit,  360 

Right  to  set  aside  compromise,  359 
Special  authority,  359 
The  English  rule,  362 
The  general  rule,  358 

Unauthorized  compromise  followed  by 
judgment  by  consent,  362 

Void  compromise — credit  for  amount  ac- 
tually paid,  365 

COMPROMISE  OF  DEBTS: 

Assignments  for  benefit  of  creditors,  90 


CONCEALMENT,  197 

CONFESSION  OF  JUDGMENT  : 

Assignments  for  benefit  of  creditors  dis- 
tinguished from,  17 
Attorney  and  client,  368 

Accepting  confession  of  judgment,  369 
Attorney  acting  for  opposing  interests, 
368 

Attorney  of  married  women,  368 
Attorney's  authority  to  confess  judgment, 

368 

Unauthorized  compromise   followed  by 
judgment  by  consent,  362 
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CONFLICT  OF  LAWS: 

Assignments  for  benefit  of  creditors,  48 

As  between  parties  from  the  same  state, 
51 

Assignments  of  realty  governed  by  law 

of  situs,  53 
Assignments  of  realty  under  insolvency 

law,  54 

Assignments  versus  bankruptcy  act,  54 
Domestic  creditors  protected,  49 
Foreign  corporations,  49 
Foreign  debts  due  assignor,  52 
Foreign  law  violated,  49 
General  rule  of  comity,  48 
Law  of  only  domestic  application,  51 
New  York  rule,  51 
Partnership,  48 
Possession  by  assignee,  52 
Preference  by  corporation,  79 
Preferences,  49,  50 
State  and  federal  decisions,  54 
Voluntary  and  involuntary,  7 
Voluntary  assignment  with  preferences, 
49 

When  the  highest  courts  of  two  states 
differ,  55 

Where  assignment  is  intended  to  operate 
first  abroad,  52 
Attachment  : 

Extraterritorial  operation  of  the  proceed- 
ing, 186 
Bastardy  : 

Legitimation,  897 

CONFUSION  OF  GOODS: 

Assignments  for  benefit  of  creditors  : 

Assignee's  liability,  125 

CONNECTING  CARRIERS  : 
Baggage,  571 

Agreement  between  distinct  lines  for  sale 

of  through  tickets,  572 
Baggage  received  by  mistake  of  connect- 
ing line,  564 
Burden  of  proof,  584 
Check  evidence  of  delivery,  581 
Check  of  connecting  line  given  to  agent, 
S63 

Contract  with  initial  carrier  under  through 
ticket  governs  liability  of  connecting 
carrier,  572 

Liability,  569 

Liability  of  initial  carrier,  573 

Baggage  lost  through  neglect  of  initial 
carrier  in  checking,  575 

Carrier  may  contract  for  through  liabili- 
ty. 576 

Conditions  on  tickets  limiting  liability, 
.576 

Liability  extended  by  contract,  576 
Must  show  safe  delivery  to  connecting 

carrier,  576 
Release  of  connecting  carrier,  575 
Through  tickets  with  separate  coupons, 

575 

View  that  initial  carrier  is  liable  only 
for  losses  on  its  own  line,  576 

View  that  initial  carrier  is  liable 
throughout  the  journey,  573 

Where  baggage  is  checked  through  un- 
der through1  ticket,  573 

Where  coaches  of  receiving  carrier  run 
over  connecting  lines,  575 


CONNECTING  CARRIERS,  cont'd. 
Baggage,  cont'd. 
Liability  of  intermediate  carriers,  577 

Final  delivery  damaged  raises  pre- 
sumption against  last  carrier  only, 
.579 

Liable  for  loss  upon  their  own  lines, 
577 

Loss  due  to  failure  to  forward  prompt- 
ly, 578-  _ 

Presumption  from  proof  of  receipt  of 

baggage,  578 
What  constitutes  a  safe  delivery,  579 
Where  initial  carrier  is  also  liable,  578 
Liability  of  last  carrier,  579 

Failure  to  deliver  without  proof  of  re- 
ceipt not  sufficient,  579 
In  general,  579 

Where  receipt  by  last  carrier  is  shown 
it  must  prove  condition   when  re- 
ceived, 579 
Liability  where  connecting  lines  are  dis- 
tinct, 572 

Liability  where  connecting  lines  consti- 
tute one  system,  57r 

Limitations  inure  to  benefit  of  connecting 
lines,  573 

Scope  and  effect  of  contract  of  initial 
carrier,  573 

CONSENT : . 

Attempts  to  commit  crime,  269 

CONSIDERATION,  see  Assignments  for 
Benefit  of  Creditors. 

CONSPIRACY : 

Attorney  and  client,  409 

CONSTITUTIONAL,  LAW: 
Attachment : 

Right  of  legislature  to   divest   lien  of 

attachment,  219 
Statutes    permitting  the  attachment  of 
nonresident,  198 
Attainder,  248 
Attorney  and  client  : 

Admission  of  women  to  bar,  286 
Statute  providing  for  gratuitous  defense 
of  the  poor,  418 
Bail  and  recognizance  (in  criminal  cases),  657, 
665 

Excessive  bail,  680 

Extradition,  679 

Right  to  speedy  trial,  678 
Banks  and  banking  : 

Bank  incorporated  under  unconstitution- 
al law,  791 

Constitutional  provisions  affecting  bank- 
ing corporations,  794 

Constitutional  provisions  requiring  as- 
sent of  voters  to  confer  banking  powers, 

793  , 
Women  : 

Admission  to  bar,  286 

CONS  TR  UCTION  : 
By-laws,  see  Benevolent  or  Beneficial 
Associations. 
CONTEMPLATION    OF  BANKRUPTCY, 

785- 

CONTEMPT : 

Attorney  and  client  : 

Disbarment,  303 
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CONTRACTS  : 

Agreement  and  "  assume,"  164 
Assignments  for  benefit  of  creditors,  6 

As  a  contract,  6 

Not  necessarily  a  contract,  6 

Special  agreement,  6 

VVhether  binding  on  creditors  who  do  not 
assent,  6 
Attorney  and  client  : 

Liability  of  attorney  to  client  in  prepar- 
ing and  recording  contracts  or  convey- 
ances, 387 

Lien  of  attorneys,  455 

CONTRIBUTION  : 

Bail  (in  civil  cases),  624 

CONTRIBUTORY  NEGLIGENCE  : 
Baggage : 

Checked  to  wrong  station,  569 

CONVICTIONS,  see   Bail  and  Recogni- 
zance (in  Criminal  Cases). 

CORPORATION  : 

Person,  195 

CORPORATIONS(see  also  Banks  and  Bank- 
ing ;  Benevolent  or  Beneficial  Asso- 
ciations) : 
Assignments  for  benefit  of  creditors,  23 

Affixing  corporate  seal,  25 

Board  of  directors,  24 

By  president,  24 

By  whom  made,  24 

Charter  or  statutory  restrictions,  23 

Corporation  as  assignee,  34 

Effect  of  assignment  upon  franchise,  23 

Foreign  corporation,  24 

How  executed,  24 

Personal  liability  of  stockholder,  23,  24 

Preferences,  72,  78 

Quorum  of  directors,  24 

Whether  corporation  can  make  assign- 
ments, 23 
Association,  163 
Attachment : 

Appointment  of  receiver,  237 
Attorney  and  client  : 

Dissolution  of  corporation  as  terminating 
relationship  of  attorney  and  client,  328 

Presumption  of  attorney's  authority,  377 
Attorney-general,  483 

Right  to  restrain  ultra  vires  acts,  483 
Beneficiaries  (in  insurance),  928 

CORRESPONDENT  BANK,   see  Banks 
and  Banking. 

CORRUPT  BARGAIN,  853 

COSTS  : 

Attorney  and  client : 

Agreement  with  client  to  pay  costs,  407 

Attorney  appearing  for  himself,  408 

Attorney's  lien,  449 

Champerty,  407 

Ignorance  or  carelessness,  408 

Impertinent    or    scandalous    matter  in 

pleadings,  408 
Liability  of  attorney  for  fees  of  officers, 

405 

Liability  of  attorney  for  stenographer's 

fees,  406 

Liability  of  attorney  for  witnesses'  fees, 
406 


COSTS,  cont'd. 

Attorney  and  client,  cont'd. 

Liability  of  attorney  under  statutes,  407 
Liability  on  ground  of  indorsement  of 

the  writ,  408 
Liability  on  ground  of   misconduct  or 

negligence,  408 
Whether  fees  taxed  as  costs,  446 
English  practice,  446 
Federal  courts,  446 
Party  appearing  for  himself,  446 
United  States  practice,  446 
Attorney  general,  485 
Bail  and  recognizance  (in  criminal  cases) : 
Liability  of  bail  for  costs,  715 
Payment  of  costs  as  a  condition  for  re- 
mission of  forfeiture,  728 

COUNTERFEIT  : 
Bank  notes : 

Liability  of  transferrer  as  to  counterfeit 

notes,  780 

COUNTERFEITING  : 

Attempts  to  commit  crime,  266 

Foreign  coins,  253 

COURTS,  see  Attorney  and  Client  ;  Bail 
and  Recognizance  (in  Criminal  Cases)  ; 
Benevolent  Associations. 

COW  : 

Beast,  904 

CREDIT,  see  Assignments  for  Benefit  of 
Creditors. 

CRIER  OF  TOBACCO,  489 

CRIMINAL  LAW  (see  also  Attempts  to 
Commit  Crime  ;  Bail  and  Recognizance 
(in  Criminal  Cases)  ;  Barratry  ;  Bas- 
tardy) : 
Attorney  and  client,  409 

Duty  of  attorney  to  defend  the  poor,  see 
Attorney  and  Client. 
Benefit  of  clergy,  1035 

CROPS  : 

Assignments  for  benefit  of  creditors,  38 

CURTESY  : 

Attachment,  210 

DAMAGES  (see  also  Baggage) 
Attachment : 

Wrongful  attachment,  247 
Banks  and  banking  : 

Measure  of  damages  for  negligence  in 

collections,  814 
Mitigation  of  damages  for  negligence  in 
collections,  814 

DATE  : 

Bail  and  recognizance  (in  criminal  cases), 

687 

Bank  notes,  773 

DAY. 

Astronomical  day,  167 

DAYS  OF  GRACE  : 

Bank  notes,  772 

DEATH : 

Assignments  for  benefit  of  creditors  : 

Assignee,  148 
At  his  death,  171 
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DEATH,  cont'd. 
Attorney  and  client: 

Compensation  on  death  of  attorney.  430 

Compensation  on  death  of  client,  431 

Compensation  where  attorney  revives 
suit  after  client's  death,  439 

Death  of  client  as  dissolving  relation  be- 
tween attorney  and  client,  328 

Lien  of  attorneys,  457 
Bail  (in  civil  cases)  : 

Death  of  principal,  629 
Bail  and  recognizance  in  criminal  cases) : 

Death  of  principal,  717 

Death  of  principal  as  a  ground  for  remis- 
sion of  forfeited  bail,  728 
Benevolent  or  beneficial  associations  : 

Presumption  of  death,  1109 

Proof  of  death,  1109 

DEBTOR  AND  CREDITOR,  see  Attach- 
ment ;  Beneficiaries  (in  Insurance). 

DEBTS  (see  also  Assignments  for  Benefit 
of  Creditors)  : 
Assignments  for  benefit  of  creditors,  40,  48 
Examples,  40,  41 

Property  assigned  not  to  exceed  debts, 
48 

Whether  debts  due  to  the  assignor  pass, 
40 

DECLARATIONS  : 
Bastardy  : 

Credibility  of  mother,  880 
Declarations  during  travail,  880 
Declarations  in  general,  879 
Declarations  of  father,  881 
Declarations  of  mother,  879 
Declarations  of  relations,  881 
Impeachment  of  mother's  testimony,  879 
To  whom  accusation  made,  880 
Insurance  : 

Declarations  of  insured  against  benefi- 
ciary, 1018 

DEEDS  : 
Attachment  : 

Priorities,  229 
Attorney  and  client  : 

Liability  of  attorney  to  client  in  prepar- 
ing and  recording  contracts  or  convey- 
ances, 387 

DE  FACTO  OFFICERS  : 

Bail  and  recognizance  (in  criminal  cases), 
688 

Benevolent  or  beneficial  associations,  1047 

DEFAULT : 

Attorney  and  client  : 

Power  of  attorney  to  open  default,  356 

DELIVERY  (see  also  Assignments  for  Ben- 
efit of  Creditors  ;  Baggage)  : 
Bail  bond,  703 

DELIVERY  BONDS,  see  Attachment. 

DEMAND  : 

Attorney  and  client  : 

Attorney's  authority,  367 

Interest  or  demand  by  client  for  money 

collected,  396 
Interest  where  attorney  has  failed  to  pay 

over  collections,  395,  396 


DEMAND,  cont'd. 
Bank  notes  : 

Insolvent  bank,  781 

Interest,  777 

Redemption,  777 

When  demand  necessary,  778 

When  not  necessary,  778 
Banks  and  banking  ; 

Collections,  806 

Deposits,  S38 

Certificate  of  deposit,  839 
Limitation  of  actions,  839 
Necessity,  838 
When  dispensed  with,  839 

To  whom  notice  of  nonpayment  of  nego- 
tiable instruments  must  be  given,  807 

"  DEPENDENT,"  944,  970 

DEPOSITS  (see  also  Banks  and  Banking)  : 
Bailments,  741 

DEPUTIES  : 

Assistants  distinguished  from,  160 

Attorney  general,  484 

Bail  (in  civil  cases),  610,  626 

DEVIATION  : 

Barratry,  765 

DILIGENCE,  see  Bailments. 
DIRECTORS  : 

Assignment's  for  benefit  of  creditors,  24 

Banks  and  banking,  843,  845 

Benevolent  or  beneficial  associations,  1071 

DISABILITY  : 

Benevolent  or  beneficial  associations,  1110 

DISBARMENT,  see  Attorney  and  Client. 

DISCONTINUANCE  : 
Attorney  and  client  : 

Authority  of  attorney,  360,  370 
Bail  (in  civil  cases)  : 

Discontinuance  as  discharge  of  bail,  638 
DISCOUNTS,  see  Banks  and  Banking. 

DISMISSAL  : 

Attorney  and  client  : 

Client's  right  to  settle  or  dismiss  action 
over  attorney's  objection,  331 

Effect  of  dismissal  on  relationship  of 
attorney  and  client,  331 

DISTRESS  : 

Assignments  for  benefit  of  creditors,  99 
Attachment,  229 

DIVIDENDS,  see  Assignments  for  Bene- 
fit of  Creditors. 
DIVORCE  : 

Attorney  and  client : 

Improperly  advertising  to  secure  divorce 

as  ground  for  disbarment,  312 
Lien  of  attorneys,  456 
Bastardy  : 

Children  born  after  divorce,  872 
Beneficiaries  in  insurance  : 

Divorced  wife's  insurable  interest,  943 

Endowment  policies,  986 

Reformation  of  policy  where  wife  has 

been  divorced,  943 
Wife's  right  : 

Whether  it  divests  wife's  right  as  bene- 
ficiary, 968,  969 
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DOCUM  i:\l\KV  EVIDENCE: 
Banks  and  banking  : 

Books  of  bank,  841 

DOGS  : 

Baggage,  531 

DOMICIL  : 

Residence  distinguished  from,  198 

DOWER  : 

Assignments  for  benefit  of  creditors,  42,  146 
Attachment,  210,  223 

DRUNKENNESS : 

Attempts  to  commit  crime,  263 

DUELLING  : 

Attempts  to  commit  crime,  252 
Attorney  and  client  : 

Duelling  as  ground  for  disbarment,  313 

DURESS  : 

Bail  and  recognizance  (in  criminal  cases), 

689 

DUTCH  AUCTION,  488 

ELECTIONS  : 

Ballot,  768 

ELECTRIC  BATTERY,  898 

EMBEZZLEMENT  : 
Attorney  and  client  : 
Disbarment  : 

Where  embezzlement  is  by  one  partner, 

310 

Bailments  : 

Embezzlement    of    special    deposit  by 
cashier,  749 
Barratry,  865 

EMINENT  DOMAIN: 
Attorney  and  client  : 

Authority  of  attorney,  356 
Benefit,  1035 

EMPLOYEE,  80 

EMPLOYERS'  LIABILITY  INSURANCE  : 

Accrual  of  liability,  954 

Not  mere  contract  of  indemnity,  954 

Scope  of  policy,  955 

ENDOWMENT  INSURANCE,  see  Bene- 
ficiaries (in  Insurance);  Benevolent 
Associations. 

ESCAPE,  see  Bail  and  Recognizance  (in 
Criminal  Cases). 

ESCROW  : 

Bail  and  recognizance  (in  criminal  cases), 
703 
ESTATE : 

Base  fee,  869 

Construction  in  insurance  policy,  928 

ESTOPPEL : 
Attachment  : 

Estoppel  by  execution  of  bail  or  delivery 
bond,  231 

Bail  and  recognizance  (in  criminal  cases)  : 

Execution  of  recognizance  or  bail  bond, 

707 

Benevolent  or  beneficial  associations  : 

Forfeiture,  1089 

Mode  of  payment,  1102 
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EVIDENCE  (see  also  Baggage  ;   Bail  (in 
Civil  Cases)  ;  Bail  and  Recognizance  (in 
Criminal  Cases)  ;  Bastardy). 
Attorney  and  Client. 

Forging  or  concocting  false  affidavits  or 
evidence  as  grounds  for  disbarment,  311 
Stipulations  of  attorney  as  to  evidence, 
355 

EVIDENT : 

When  proof  is  evident  or  presumption 
strong ,  668,  669 

EXCHANGE,  869 

EXECUTION    (see    also    Bail  (in  Civil 
Cases)  ) : 
Assignments  for  benefit  of  creditors  : 

Bight  of  judgment  creditors  to  execution,  131 

Rule  as  to  assignee's  possession,  132 
Where  property  not  delivered  to  as- 
signee, 131 
Attachment  : 

Priority  as  between  judgment  and  ex- 
ecution lien,  228 
Attorney  and  client  : 

Attorney's  authority  to  release  lien  of 

execution,  372 
Attorney's  directions   as    protection  to 

officer,  372 
Authority  of  attorney  to  issue  execution, 
371 

Authority  to  issue  execution,  330 
Client's  liability  for  improper  issuance 

by  attorney,  326 
Directing  levy  on  particular  property,  371 
Bank  notes,  775 

EXECUTORS   AND  ADMINISTRATORS 

(see  also  Legal  Representatives)  : 
Assignments  for  benefit  of  creditors,  40 

Personal  representatives  of  deceased  as- 
signee, 148 

Whether  commissions  of  executor  under 
assignment,  40 
Attorney  and  client  : 

Lien  of  attorneys,  459 
Beneficiaries  (in  insurance).  928 

Death  of  beneficiary,  987 

EXEMPLARY  DAMAGES: 

Baggage,  586 

EXE31PTION  : 

Assignments  for  benefit  of  creditors,  42 

Amount  of  property  exempt  uncertain,  42 
Forfeiture,  42 
Homestead,  43 
Household  furniture,  42 
Reservation  of  exempt  property  : 

Effect,  83 

In  general,  83 

Reservation  in  general  terms,  83 
Reserving  exemption  in  money,  84 
Uncertain  description,  83 

Uncertain  exception,  43 

Waiver,  42 

Whether  exempt  property  passes  an  as- 
signee, 42 
Attachment  214 

EXEMPTION  FROM  TAXATION  : 

Assignments  for  benefit  of  creditors,  106 
Benevolent  or  beneficial  associations,  1043 
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EXONERA  TION,  see  Bail  and  Recogni- 
zance (in  Criminal  Cases'). 

EXPERT  AND  OPINION  EVIDENCE  : 
Attorney  and  client  : 

Value  of  attorney's  services,  423 

.EXTORTION  : 

Attempts  to  commit  crime,  252,  262 

EXTRADITION  : 
Bail  and  recognizance  (in  criminal  cases) : 

Discharge  of  bail,  717 

FAITH  : 

Bad  faith,  1010 

FALSE  IMPRISONMENT : 

Attorney  and  client,  404 

FALSE  PRETENSES : 

Attempts  to  commit  crime,  252 

FALSE  REPRESENTATIONS  : 
Attorney  and  client  : 

Obtaining  money  by,  as  grounds  for  dis- 
barment, 311 

FAMILY : 
Insurance : 

Construction  of  the  term  "family"  where 
used  to  designate  beneficiaries,  963 

Adult  son,  964 

Examples,  964,  965 

"  Families  and  heirs,"  964 

Intimate  friend  and  inmate  of  insured's 

house,  964 
Mother,  964 
Niece,  965 

Parties  not  related,  963 
Sister,  964 
Family  and  heirs,  973 

FEE  : 

Base  fee,  869 

FELONY : 

Attempts  to  commit  crime,  251 
Bail  and  recognizance  (in  criminal  cases), 
667 

FIANCEE,  see  Beneficiaries  (in  Insurance). 

FILIUS  NULL1 US,  see  Bastardy. 

FINES  : 
Attorney  and  client  : 

Lien  of  attorneys,  452 
Bail  and  recognizance  (in  criminal  cases) : 
Liability  of  bail  for  fine  imposed  on  prin- 
cipal, 715 

FIRE  INSURANCE  (see  also  Beneficiaries 
(in  Insurance)  ) : 
Assigns,  159 
Barn,  857 

Insurable  interests,   see    BENEFICIARIES  (IN 
Insurance). 

FLOW  : 

Back  flow,  524 
FORCIBLE  ENTRY  AND  DETAINER: 

Assign,  158 
FOREIGN  CORPORATIONS  : 
Assignments  for  benefit  of  creditors  : 

Conflict  of  laws,  49 
Attachment,  197 

Residence,  200 
Benevolent  or  beneficial  associations,  1051 
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FORFEITURE  (see  also  Benevolent  or 
Beneficial  Associations)  : 
Assignments  for  benefit  of  creditors  : 

Exemption  rights,  42 

As  to  forfeiture  of  bail,  see  BAIL  AND  RECOG- 
NIZANCE (in  Criminal  Cases). 

Auctions  and  auctioneers  : 
Deposit,  502 

Banks  and  banking,  850 

Beneficiaries  in  insurance  : 

Designating  beneficiary  without  insurable 

interest,  957 
Notice,  1000 

FORGERY : 

Attorney  and  client : 

Disbarment,  311 
Baggage : 

Delivery  upon  forged  order,  569 
Bank  notes  : 

Liability  of  transferrer  as  to  forged  notes, 
780 

FORNICATION  : 

Attempts  to  commit  crime,  253 

FOR  THCQMING    AND  DELIVERY 
BONDS,  see  Attachment. 

FRANCHISE  : 

Banks  and  banking,  792 

FRAUD  (see  also  Attachment;  Beneficia- 
ries (in  Insurance)  ;  Benevolent  or 
Beneficial  Associations)  : 
Attachment  : 

Goods  obtained  by  fraud,  190,  193 
Priority,  226 
Attorney  and  client : 

Obtaining  money  by  fraud  as  a  ground 
for  disbarment,  311 
Auctions  and  auctioneers  : 

Liability  for  selling  goods  fraudulently 
obtained,  498 
Bail  (in  civil  cases)  : 

Discharge  of  bail  by  fraud  of  plaintiff, 
634 

Banks  and  banking  : 

Payment  where  depositor  obtained  fund 
by  fraud,  829 

FRAUDS,  STATUTES  OF  : 
Auctions  and  auctioneers  : 

In  general,  507 
Memorandum,  510 

Memorandum  contained  in  detached  pa- 
pers, 510 
Purchaser  of  several  lots  of  goods,  508 

In  England, 508 

In  United  States,  508 
Retraction  of  bids,  501 
Sale  for  several  days,  509 
Salesbook,  510 

Sales  held  by  order  of  court,  508 
Signing  by  clerk,  511 

Time  when  memorandum  must  be  signed, 
5ii 

What  sales  within  the  statute,  508 
What  the    memorandum  must  contain, 
510 

Whether  an  auction  sale  is  within  the 
statutes,  508 
Bargain  and  agreement,  853 
Bastardy  : 

Contract  to  support  child,  891 
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Husband  and  Wife, 


FRAUDULENT  CONVEYANCES  : 
Assignments  for  benefit  of  creditors,  132 

Assenting  creditors,  133 
Assignee's  attack  upon  assignor's  fraud- 
ulent transfers,  112 
Assignee's  liability  where  assignment  is  de- 
clared void,  128 
Assignment  void    for  noncompliance 

with  statute,  128 
Participation  in  assignor's  fraud,  128 
Where  the  assignee  acts  in  good  faith, 
128 

Assignee's  right  to  compensation,  120 
Creditors  accepting  benefits,  133 
Priority  of  attacking  creditors,  134 
Rights  of  purchaser  at  sale  under  fraud- 
ulent assignment,  147 
What  creditors  may  attack  assignment, 
132 

Attorney  and  client  : 

Conveyances  to  attorney,  338 
Badge  of  fraud,  526 

PKIiUHOLDER,  604 

GAMBLING  DEBTS: 

Beneficiaries  (in  insurance),  948 

GAMING  : 

Auction  pools,  486 

GARNISHMENT  : 
Attorney  and  client  : 

Attorney  liable  as  garnishee  for  money 

collected  393 

GENERALi  AVERAGE  : 

Average,  520 

Particular   and   general  average  distin- 
guished, 521 

GESTATION  : 

Bastardy,  884 

GIFTS,  1004 

Attorney  and  client,  340 

Presumption  against  fair  dealing,  340 
Presumption  may  be  overcome,  340 
Banknotes,  775 

Gifts  causa  mortis,  775 

GOOD  FAITH,  see  Attorney  and  Client. 

GOOD-AVILL  : 

Assignments  for  benefit  of  creditors,  39 

GOVERNOR : 

Bail  and  recognizance  fin  criminal  cases)  : 

Remission  of  forfeiture,  722 

GRANDCHILDREN,  see  Beneficiaries  (in 
Insurance). 

GRANTEE    SYNONYMOUS    WITH  AS- 
SIGN, 158 

GUARANTY : 

Banks  and  banking,  801 

GUARDIAN  AD  LITEM: 

Compensation,  417 
General  authority,  346 

HABEAS  CORPUS : 

Bail  and  recognizance  (in  criminal  cases)  : 

Reduction  of  amount,  681 

HEARSAY  EVIDENCE  : 

Bastardy,  881 
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HEIR  : 

Distinguished  from  assign,  157 

HEIRS  : 

Beneficiaries  (in  insurance)  : 

Construction  of  term  when  heirs  are  desig- 
nated as  beneficiaries,  971 

After-born  children,  975 
Children,  971 
Dependents,  973 
Examples,  971-975 

Heirs  of  husband  in  contradistinction 

to  those  of  wife,  973 
Mother,  973 
Next  of  kin,  973 

Statute  of  descent  and  distribution  re- 
ferred to,  971 
Where  there  are  no  children,  972 
Widow,  971 
Insurance,  964 

HIGH-AVATER  MARK  : 

Below,  919 

HOG  : 

Beast,  904 

HOMESTEAD  : 

Assignments  for  benefit  of  creditors,  43 

H03IICIDE  : 

Bail  and  recognizance  (in  criminal  cases), 

667 

HORSE  : 

Beast,  904 

HOUSEHOLD  GOODS  : 

Baggage,  530 

HOUSEKEEPER,  604 

HUSBAND  AND  AVIFE  : 

Assignments  for  benefit'of  creditors,  42 

Assignor's  right  in  wife's  property,  42 
Joinder  of  wife  of  assignor,  57 
Wife's  choses  in  action,  42 
Attorney  and  client  : 

Husband  not  liable  for  wife's  attorney, 
436 

Baggage,  533 

Witnesses,  582 
Baron,  857 
Bastardy,  877 

As  witnesses,  878 

Liability  of  husband    for  maintenance, 

891 

Marriage  of  pregnant  woman,  891 
Presumption  of  intercourse,  877 
Presumption  of  legitimacy,  S73 
Separation,  879 
Beneficiaries  (in  insurance) : 
Assignment,  1007 

Assignment  of  policy  without  consent  of 

wife,  984 

Death  of  beneficiary  where  wife  and 
children  are  joint  beneficiaries,  989 

Exclusion  of  creditors  where  married 
women  or  children  are  beneficiaries, 

981 

Insurable  interest  : 

Bigamous  wife,  943 
Divorced  wife's  interest,  943 

Fiancee,  944 

Husband's  interest  in  wife,  945 
Illegal  wife's  interest,  942 
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HUSBAND  AND  WIPE,  cont'd. 
■Beneficiaries,  cont'd. 

lot  .  :■  b  -.  interest,  cont'd. 

intended  wife's  interest,  944 
Matrimonial  contract,  944 
No  legal  ceremony,  942 
Other  relationships  arising  out  of  mar- 
riage, 945 

Reformation  of  policy  where  wife  is 
divorced,  943 

Society  intended  for  benefit  of  those 
dependent  on  members,  944 

Statutes  authorizing  insurance  for  ben- 
efit of  wife,  942 

Wife's  interest  in  husband's  life,  941 

IDENTITY  : 

Bail  and  recognizance  (in  criminal  cases) : 

Proof  of  identity  where  there  is  a  mis- 
take in  name  of  accused  in  recogni- 
zance or  bail  bond,  692 

ILLEGAL  CONTRACTS  : 
Attorney  and  client,  344,  345 

Compensation,  445 
Wager  policies,  see  Beneficiaries  (in  In- 
surance). 

ILLNESS,  see  Bail  and  Recognizance  (in 
Criminal  Cases). 

IMMEDIATE  : 

Immediate  benefit,  1034 

IMMIGRANTS  : 

Baggage,  530 

IMPLIED  TRUST: 

Assignments  for  benefit  of  creditors,  153 

IMPRISONMENT  FOR  DEBT  (see  also 
Assignment  for  Benefit  of  Creditors): 
Bail  (in  civil  cases) : 

Discharge  under  statutes  abolishing  im- 
prisonment for  debt,  632 

IN: 

"  At  "  distinguished  from,  173 
"  At  "  in  the  sense  of,  167 

INCOMPETENCY  : 

Assignments  for  benefit  of  creditors,  149 

IND  EMNITY  BOND  : 
Bank  notes  : 

Lost  notes,  782 

Note  partially  lost  or  destroyed,  783 

IND  EM  MTY  CONTRACTS  : 
Attorney  and  client  : 

Attorney  may  require  indemnity  bond 
before  paying  over  to  client,  393 

Bailments,  763 
INDICTMENT  (see  also  Bail  and  Recogni- 
zance (in  Criminal  Cases)  : 

As  to  right  to  bail  before  and  after  indict- 
ment, see  Bail  and  Recognizance  (in 
Criminal  Cases). 

"  At  "  in  indictment,  168 
INFANTS  : 

Assignments  for  benefit  of  creditors,  22 

Attorney  and  client,  285 

Authority  of  attorney,  356 
Compensation  of  attorneys,  416 
Infant's  capacity  to  retain  attorney,  317 

Bail  and  recognizance  (in  criminal  cases)  : 
Liability  of  infants  as  bail,  710 
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INFANTS,  cont'd. 

Beneficiaries  (in  insurance) : 

Creditor's  insurable  interest,  947,  948 

INJUNCTIONS  : 

Assignments  for  benefit  of  creditors : 

Injunctions  against  sale,  115 
Attorney  and  client  : 

Implied  authority  to  execute  injunction 
bond,  348 
Attorney  general : 

Nuisance,  481 

INSANITY  : 

Assignments  for  benefit  of  creditors,  22 

Insanity  of  assignor,  132  1 
Attempts  to  commit  crime,  263 
Attorney  and  client : 

Insanity  of  client  as  terminating  relation- 
ship of  attorney  and  client,  329 
Beneficiaries  (in  insurance)  : 

Murder  of  insured,  1021 
Benevolent  or  beneficial  associations  : 

Waiver  of  notice  by  insane  member,  1074 

INSOLVENCY  (see  also  Attachment),  785 
Assignments  for  benefit  of  creditors,  33 

Assignee's  insolvency,  33 
Assignment  statutes  are  virtually  bank- 
rupt laws,  19 
Conflict'of  laws,  54 

Insolvency  of  assignee  as  ground  for  re- 
moval, 149 
Whether  insolvency  is  essential  to  an  as- 
signment by  a  partner,  31 
Attorney  and  client : 

Liability  of  client  where  attorney  is  in- 
solvent, 325 
Bail  (in  civil  cases) : 
Discharge  of  bail,  633 

Insolvency  of  defendant  in  mitigation  of 
damages  in  action  against  sheriff  for 
taking  insufficient  bail,  648 
Bank  notes  : 

Liability  of  transferrer  as  to  notes  of  an  in- 
solvent bank,  780 
English  doctrine,  781 
Ignorance  of  the  insolvency,  780 
Necessity  of  demand,  781 
Process  warranted,  781 
t       When  he  knows  a  bank  is  insolvent, 
7S0 

Payment  of  debts  due  insolvent  bank  in 

its  own  notes,  779 
Preference  where  bank  is  insolvent,  777 
Set-off,  779 
Banks  and  banking,  S47 
Assets,  849 

Assignments  for  benefit  of  creditors,  848 

Bank  forwarding  paper  for  collection 
insolvent,  818 

Bank's  lien  or  set-off  where  depositor  be- 
comes insolvent,  836 

Contracts  and  deposits  pending  insol- 
vency, 847 

Forwarding  bank  has  no  preference  on 

insolvency  of  collecting  bank,  820 
Receivers,  849 

Revocation  of  agency  to  collect,  805 
Stock  a  trust  fund  for  creditors,  850 
What  constitutes  insolvency,  847 
Beneficiaries  (in  insurance),  999 
Benevolent  or  beneficial  associations,  1103 
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INSOIA  i:\CY  AND  I1ANKRUPTCY,  785 

IX  SLR  ABLE  INTERESTS,  see  Benefici- 
aries (in  Insurance). 

INSURASiGE  (see  also  Beneficiaries  (in 
Insurance)  ;  Benevolent  or  Beneficial 
Associations)  : 
Arson,  1022 

Assignments  for  benefit  of  creditors,  98 
Attorney  and  client  : 

Lien  of  attorney  on  insurance  policy,  455 
Banks  and  banking,  795 
Murder: 

Murder  of  insured  by  beneficiary,  1021 

INSURED: 

"  Assured"  distinguished  from,  166 

INTENT  (see   also  Attempts  to  Commit 
Crime)  : 

"Attempt"  distinguished  from,  249 

INTENTION,  see  Attachment. 

INTEREST: 

Assignments  for  benefit  of  creditors  : 
Assignee's  liability,  124 

For  coassignee's  misappropriation,  124 
For  delay  and  misappropriation,  124 
Mingling  trust  funds  with  his  own,  125 
Rate  of  interest  chargeable,  124 
Interest  to  preferred  creditors,  146 
Attorney  and  client  : 
Compensation,  443 

When  attorneys  chargeable  with  interest,  395 

Demands  dispensed  with,  396 
In  general,  395 

Interest  chargeable  only  after  demand 

by  client,  395 
Unliquidated  amount,  396 
Auctions  and  auctioneers,  497 
Bank  notes,  777 

Increased  interest  as  a  penalty,  778 
When  bank  notes  begin  to  draw  interest, 
777 

Banks  and  banking  : 

General  deposits,  829 
Bearing  interest,  903 
Insurance : 

As  to  beneficiary's  right  to  recover  interest, 
see  Beneficiaries  (in  Insurance). 

INTERPLEADER  : 

Bailments,  762 
Beneficiaries  (in  insurance): 

Interest.  1013 

INTERVENTION  : 
Attachment,  214 

Intervention  defined,  214 
Who  may  intervene,  214 

INTOXICATING  LIQUORS: 

Attachment,  213 

Attempts  to  commit  crime,  253 

INVENTOR  Y,  see  Assignments  for  Bene- 
fit of  Creditors. 

INVESTMENT  : 
Attorney  and  client : 

Liability  of  attorney  to  client,  386,  388 
Banks  and  banking  : 

Depos't  ror  investment,  824 

1 


JEOPARDY : 

Attempts  to  commit  crime  : 

Conviction  for  attempt  a  bar  to  prosecu- 
tion, 265 

JEWELRY  : 
Baggage,  532,  534 

For  passenger's  personal  use,  534 
Jewelry  belonging  to  another  or  for  sale, 
534  _ 

Question  for  jury,  535 
United  States  statute,  535 
Value,  535 
Watches,  535 

JOINT   TENANTS  AND   TENANTS  IN 

COMMON  : 

Attachment,  210,  211 

JUDGE : 

Attorney  and  client : 

Disbarment    for    assailing   or  libeling 

judge,  306 
Judges  prohibited  to  act  as  attorneys, 

319 

Nonliability  of  judge  for  disbarring  an  at- 
torney, 315 
Bail  and  recognizance  (in  criminal  cases), 
655,  656,  657,  663 

JUDGMENT,  see  Confession  of  Judg- 
ment. 

JUDGMENTS  : 
Attachment,  igo 

Priority  between  attachments  and  judg- 
ments or  judgment  liens,  228 
Attorney  and  client : 

Attorney's    authority   to   assign  judg- 
ments, 369 
Attorney's  authority  to  release  lien  of 

judgments,  372 
Authority  of  attorney  to  receive  judgment 
and  enter  satisfaction  of  judgment ,  see 
Attorney  and  Client. 
Correction  of  clerical  errors  in  judgment, 
374 

Unauthorized  compromise  followed  by 
judgment  by  consent,  362 

Attorney's  lien  on,  see  ATTORNEY  AND  CLI- 
ENT. 

Bank  notes,  776 

JUDICIAL  NOTICE: 

Beer,  907 

JUDICIAL  SALE: 
Attorney  and  client : 

Purchasing  adversely  to  client,  340 

Diligence  required  of  client,  342 
Plaintiff's  attorney  purchasing  at  exe- 
cution sale  held  trustee  for  judgment 
debtor,  342 
Record  as  notice  of  trust,  341 
Recorded  judgment  sold  on  execution, 
341 

Tax  sales  and  others  of  similar  charac- 
ter, 341 

Treated  as  trustee  for  client,  340 
When  purchase  by  attorney  valid,  342 

JURISDICTION  (see  also  Benevolent  or 

Beneficial  Associations)  : 
Assignments  for  benefit  of  creditors,  104 

Concurrent  jurisdiction,  105 
Exclusive  statutory  jurisdiction,  105 
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JURISDICTION,  cont'd. 

Assignments  for  benefit  of  creditors,  con? d. 
Federal  jurisdiction,  106 
General  equity  jurisdiction,  105 
Statutory  jurisdiction,  104 

JURY  AND  JURY  TRIAL  : 
Attorney  and  client  : 

Attorney's  exemption   from  service  on 
juries,  291 

Authority  of  attorney  to  waive  trial  by 

jury,  355 
Believe,  913 

JUSTICE  OF  THE  PEACE  : 
Attorney  and  client  : 

/  Lien  of  attorney  on  judgment  rendered  in 

justice's  court,  452 
Bail  and  recognizance  (in  criminal  cases),  657 

Authority  strictly  construed,  658 
Power  to  take  bail,  657 
Statutes,  657 

Surrender  to  justice  of  the  peace,  710 
Upon  adjournment  of  the  examination  or 
trial,  658 

KNOWLEDGE  : 

Belief  distinguished  from,  912 

LABORER,  80 

LACHES  : 

Bail  (in  civil  cases)  : 

Discharge  of  bail  by  laches  of  plaintiff, 
634 

LANDLORD  AND  TENANT : 
Attachment,  193 

Priority   as   between   attachments  and 
landlord's  lien,  229 
Attornment,  485 
Beneficiaries  in  insurance,  956 

LANDS : 

Back  lands,  524 

LARCENY  : 
Attempts  to  commit  crime,  252,  272 
Intent,  262 

Picking  empty  pocket,  271 
Barratry,  865 

LAW  ; 

At  law,  172 

Authorized  by  Jaw,  517 

LEASE : 

Assigns,  158 

"  At  "  end  of  term,  169 

LEAST : 

At  least,  175 

LEGACIES  AND  DEVISES  : 

At  a  particular  age,  172 
At  death,  171 
Attachment,  210 
Bastardy,  893 
Devisees,  977 

LEGAL  REPRESENTATIVES  : 
Beneficiaries  (in  insurance)  : 

Examples  of  construction,  975,  977 
Executors  and  administrators  ordinarily 

intended,  975 
Next  of  kin,  976 

Sometimes  construed  in  technical  sense, 
975 

3  C.  of  L.— 75.  1 


LEGAL  TENDER,  see  Banknotes. 

LEGITIMACY  : 
Bastardy,  876 
Legitimation,  895 

By  acknowledgment  without  marriage, 

897 

By  general  law,  895 
By  special  act,  896 
Civil  law,  895 
Conflict  of  laws,  897 
Definition,  S95 
Effect  of  legitimation,  897 
Statute  abrogating  common-law  rule, 
895 

Subsequent  intermarriage  of  parents, 

895 

Presumption  of  legitimacy,  873 

Common  and  civil  law  rules,  873 
Common-law  rule  where  husband  was  in 

the  country,  875 
Impotency  of  husband,  876 
Modification  of  the  law  rule,  876 
Nature  of  bastardy  proceedings,  874 
Nonaccess  not  provable  by  husband  or 

wife,  878 
Preponderance  of  evidence,  874 
Presumption  of  intercourse,  877 
Proceedings  of  a  civil  nature,  874 
Reasona-ble  doubt,  874 

LETTERS : 

Bastardy,  887,  888 

LIBEL  AND  SLANDER  : 
Attorney  and  ciient : 

Disbarment  of  attorney  for  libeling  or 

slandering  judge,  306 
Liability  for  language  used  in  argument,  294 

Complaint  signed  by  attorney,  294 

Fair  and  impartial  account  of  judicial 
proceedings,  295 

Privilege  rests  upon  grounds  of  pub- 
lic policy,  294 

Publishing  argument  in  newspaper,  295 

Rule  stated,  294 

The  presumption,  294 
Averment,  520 
Bad,  525,  526 

Bad  woman  or  girl,  525,  526 
Believe,  911 

LICENSE  : 

Auctions  and  auctioneers,  489 

Construction  of  statutes,  489 
Effect  on  sale  where  auctioneer  is  not  li- 
censed, 490 
Limited  to  particular  place,  489 
Object  of  license,  489 
Selling  without  a  license,  512 
Statutes,  4S9 

LIENS 

Assignments  for  benefit  of  creditors,  47 
Effect  upon  prior  liens,  99 

Assignments  versus  subsequent  attach* 

ments,  102 
Consignors'  liens,  100 
Defunct  and  invalid  liens,  101 
Execution  liens,  100 
In  general,  99 
Judgment  liens,  100 
Liens  for  improvement,  100 
Liens  on  stock,  100 
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LIENS  cont'd. 

Assignments  for  benefit  of  creditors,  cont'd. 
Effect  upon  prior  liens,  cont'd. 
Nominal  liens,  ioi 
Vendors'  liens,  100 
Liens  not  cut  off  by  supplemental  assign- 
ment, IOI 

As  to  the  lien  of  attachment ,  see  ATTACH- 
MENT. 

Attorneys'  liens,  see  Attorney  and  Client. 
Auctions  and  auctioneers  : 

Auctioneer's  lien  for  commission,  495 

Commissions,  513 

Purchaser,  502 
Baggage,  545 
Banks  and  banking  : 

Hank's  lien,  835 

Debt  must  be  due,  836 

Duty  of  bank  to  apply  deposits,  838 

Insolvency  of  depositor,  836 

Partnership  indebtedness,  837 

Special  deposits,  837 

Suretyship,  83S 

Trust  deposits,  837 

Waiver  of  lien,  838 
Liability  of  bailor  for  expenses  incurred  by 

bailee,  761 

LIFE  INSURANCE  (see  also  Beneficiaries 
(in  Insurance)  ;  Benevolent  Associa- 
tions) : 

Assured  and  insured  distinguished,  166 
Attachment : 

Policy,  213 

Insurable  interests,  see   BENEFICIARIES  (IN 

Insurance). 
Medical  attendance,  or  attendants,  273 

LIMITATIONS  OF  ACTIONS  : 
Attorney  and  client : 

Action  against  attorney  by  client  for  negli- 
gence, 399 

Action  for  failing  to  pay  over  money 
collected,  401 

By  what  limitation  governed,  399 

Matters  of  account,  400 

Plaintiff's  failure  to  discover  attorney's 
default,  400 

Reasonable  time  for  suit  on  claims,  400 

When  statute  begins  to  run,  399 
Attorney's  right  to  compensation,  331 
Compensation  of  attorney,  445 
Summary  jurisdiction  to  compel  payment 

over  of  money,  412 
Banknotes : 

Whether  statutes  apply  to  bank  notes, 

778 

Banks  and  banking,  839 
Beneficiaries  (in  insurance)  : 

Creditor  insurable  where  debt  is  barred 
by  statute  of  limitations,  948 

LIMITED  PARTNERSHIPS  : 

Assignments  for  benefit  of  creditors,  28 

Preferences,  78 

LOAN  : 
Bailments  : 

Gratuitous  loan,  741 
LOCAL  ASSESSMENTS  : 

Benefit,  1035 
LOGS  AND  LUMBER  : 
Bailments  : 

Delivery  of  logs  to  sawmill,  738 


LOST  PAPERS  : 
Attorney  and  client  : 

Disbarment.  310 
Bank  notes,  784 

LOST  PROPERTY  : 

Bank  notes,  see  BANKNOTES. 

LUGGAGE  (see  also  Baggage)  : 
Equivalent  to  "baggage,"  529 

MALICIOUS  PROSECUTION  (see  also  At- 
tachment) : 
Attorney  and  client,  403 

Attorney's  right  to  trust  to  client's  state- 
ment of  facts,  403 
In  general,  403 

Two  persons  of  the  same  name,  403 

MANDAMUS  : 

Attorney  and  client : 

Admission,  287 
Attorney  general,  485 

MANDATE : 

Bailments,  741 

MARINE  INSURANCE  (see  also  General 

Average)  : 
At  port,  174 

Arrival  in  safety,  174 

Contracts  of  the  policy  in  general,  173, 

174 
Delay,  175 

Where  risk  begins,  174 
At  sea,  177 

Barratry,  see  Barratry. 
Insurable  interests,  931 
Without  benefit  of  salvage,  1034 

MARITIME  LA  W,  see  Barratry. 

MARRIAGE  : 
Bastardy  : 

Legitimation  by  subsequent  intermarriage 

of  parents,  895 
Marriage  of  bastards  within  prohibited 
degrees,  892 
Children  of  void  marriage,  873 

MARRIED  AVOMEN  : 

Assignments  for  benefit  of  creditors,  22 

Married  women  as  assignees,  34 
Attorney  and  client  : 

Attorney's  power  to  confess  judgment, 

368 

Compensation  of  attorney,  416 
Bail  and  recognizance  (in  criminal  cases) : 

Liability  of  married  women,  710 
Benefit,  1035,  1036 

MASTER  IN  CHANCERY: 

Auditor  distinguished  from,  515 

MASTER  OF  VESSEL: 

Barratry,  866,  867 

MAYHEM : 
Attempts  to  commit  crime : 

Intent,  262 

MEANS  : 

Available  means,  517 

MEMORANDUM,  see  Auctions  and  Auc- 
tioneers. 

MERCANTILE  AGENCIES: 
Attachment  : 

Debts  fraudulently  contracted,  204 
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MILITARY  LAW: 
Bail  (in  civil  cases) : 

Enlistment  of  principal,  632 
Impressment  of  principal,  632 
Discharge  of  bail,  722 
Bailments  : 

Seizure  or  destruction  by  military  author- 
ity, 749 
MILK  : 
Bailments  : 

Delivery  of  milk  to  be  manufactured  into 
butter  and  cheese,  739 

MILLS : 
Bailments  : 

Delivery  of  wheat  to  be  paid  for  in  flour, 

739 

Wheat  delivered  to  miller,  738 

MISCONDUCT  : 

Assignments  for  benefit  of  creditors,  149 

MISDEMEANORS : 
Attempts  to  commit  crime,  251 

Attempt   to    commit    felony   and  mis- 
demeanor, 251 
Bail  and  recognizance  (in  criminal  cases), 
666 

MISTAKE  (see  also  Benevolent  or  Bene- 
ficial Associations)  : 
Assignments  for  benefit  of  creditors  : 

Assignee  regaining  property  delivered  by 

mistake,  112 
Relief  from  excusable  mistakes,  135 
Banks  and  banking  : 

Recovery  of   money  paid  to  collecting 
bank  under  mistake,  815 

MONEY  (see  also  Banknotes): 
Baggage,  535 

Illustrations,  536 

Money  in  excess  of  expenses,  536 
Money  or  articles  of  value  carried  on 

passenger's  person,  537 
Passenger  having  money  of  another,  537 
Reasonable  expenses,  535 
What  traveling  expenses  embrace,  536 
Whether  money  is  baggage,  535 
Banks  and  banking  : 

Can  only  accept  money  in  payment  of 

negotiable  instruments,  804 

"  MORE  OR  LESS  "  : 

Auctions  and  auctioneers,  500 

MORTGAGE : 
Assignments  for  benefit  of  creditors 

Liens  of  mortgage,  101 
Mortgagee  as  assignee,  34 
Power  to  mortgage,  90 
Assignmentsfor  benefit  of  creditors  distinguished 
from,  14 
Burden  of  proof,  16 

Construing  mortgages  as  assignments,  16 
General  rule,  14 

Mortgage  as  statutory  assignment,  15 
Assume,  165 
Attachment : 

Attached  goods,  215,  216 

Priorities,  229 

Property  mortgaged,  213 
Attorney  and  client  : 

Stipulations  for  fees  in  mortgages,  431 
Beneficiaries  (in  insurance),  1002,  1003 
Insurance  policy,  1003 
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MUNICIPAL  CORPORATIONS  . 
Attorney  and  client  : 

Parol  retainer  by  municipal  corporation, 

3i8 

Attorney  general  : 

May  restrain  unlawful  exercise  of  power 
by  municipal  corporations,  482 

MURDER: 

Attempts  to  commit  crime,  252,  256 

Attempt  to  shoot,  257 

Beating  another,  257 

Completed  act  manslaughter,  256 

Completed  act  must  be  murder,  256 

Different  degrees  of  murder,  257 

Intent,  256  , 

Serious  bodily  injury,  257 

Specific  intent  necessary,  257 

Unintended  victim,  258 

Use  of  weapon  likely  to  cause  death,  258 
Bail  and  recognizance  (in  criminal  cases), 

667 
Insurance : 

Murder  by  beneficiary,  1021 

Murder  of  insured,  1021 

MUTUAL    BENEFIT   SOCIETIES,  see 
Benevolent  or  Beneficial  Associations. 

MUTUUM,  736 
NAME  : 

Bail  and  recognizance  (in  criminal  cpses)  : 

Name  of  accused  in  recognizance  or  bail 
bond,  692 
Bastardy  : 

Name  of  bastard,  894 
Bearing  a  surname,  903 

NAVIGATION  : 

Before  the  wind,  909 

NEGLIGENCE   (see    also   ATTORNEY  AND 

Client  ;  Bailments): 
Attachment,  192 
Banknotes  : 

Lost  and  stolen  bank  notes,  776 
Banks  and  banking  : 

Collections,  805 

Correspondent  bank,  809 

Measure  of  damages  for  negligence  in 
collections,  S14 

Mitigation  of  damages  for  negligence  in 
collections,  814 

Special  deposits,  825 
Barratry,  864 

NOLLE  PROSEQUI: 

Attorney  general,  484 

NONACCESS  : 

Bastardy,  876 

NONRESIDENCE  : 
Attorney  and  client  : 

Authority   of   attorney   to  compromise 
when  client  is  a  nonresident,  361 

NONRESIDENT,  see  Attachment. 

NONSUIT: 

Attachment,  241 

NOTARY : 
Banks  and  banking  : 

Liability  of  bank  for  conduct  of  notary, 

808 
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NOTICE  (sec  also  Attorney  and  Client)  . 
Assignments  for  benefit  of  creditors  : 

Notice  of  sale,  115 
Presentation  of  claims,  134,  136 
Banks  and  banking  : 

Notice  to  officer  is  notice  to  bank,  845 

NUISANCE  : 

Assize  of  nuisance,  161 
Attorney  general,  481 

NUNC  PRO  TUNC  : 
Attorney  and  client : 

Attorney  cannot   be  enrolled  nunc  fro 
tunc,  319 

NUNCUPATIVE  WILLS  AT  SEA,  177 
( ►ATH  : 

Assignments  for  benefit  of  creditors  : 

Assignor's  oath  mandatory,  59 
Duty  of  assignee  to  take  oath,  in 
Attorney  and  client,  289 

Duelling,  289 
Oath  of  office,  290 

Participation  in  the  late  rebellion,  29O 

Test  oath,  289 

OBSCENE  LITERATURE  : 

Attempts  to  commit  crime,  266 

OCCUPATION: 

Benefit  and  occupation,  1034 

OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORA  TIONS,  see  Banks  and  Bank- 
ing ;  Benevolent  or  Beneficial  Associ- 
ations. 

ON: 

On  or  before,  909 

ONCE  : 
At  once,  177 

OVERT  ACT,  see  Attempts  to  Commit 

Crime. 

PARDON : 

Attorney  and  client  : 

Contract  by  attorney  to  obtain  pardon  for 

client,  344 
Disbarment,  305 

PARENT  AND   CHILD,  see  BASTARDY  { 

Beneficiaries  (in  Insurance). 

PAROL  EVIDENCE: 
Beneficiaries  (in  insurance) : 

To  explain  designation,  980 

PARTITION: 

Attorney  and  client  : 

Fees  apportioned,  436 
Lien  of  attorneys,  453 

In  general,  453 
Special  contract,  454 
When  lien  arises,  454 


PARTNERSHIP,  cont'd. 

Assignments  for  benefit  of  creditors,  cont'd. 

Authority  of  partner,  26 

Belief  of  debtor  in  his  own  solvency  as 

evidence  of  intent  to  protect  himself  at 

the  cost  of  his  creditors,  32 
Conflict  of  laws,  48 

Consultation  with  the  other  partners,  27 
Correcting  defective  assignment,  26 
Dividends  of  partnership  creditors,  139 

In  general,  139 

Separate  dividends  on  firm  note,  140 
Separate  dividends  on  separate  judg- 
ments, 140 
Where  firm  owes  partner  and  both  as- 
sign, 140 
Division  of  partnership  assets,  31 
Effect  of  partnership  assignments,  107 
Implied  power  of  partner  to  assign,  27 
In  general,  25 

Insolvency  not  essential  in  absence  of 

1  statute,  31 
Limited  partnership,  2S 
Partnership  as  assignee,  34 
Personal  property  of  partnership,  25 
Ratification,  26 
Real  property,  31 

Requisites  of  firm  assignments,  29 
Stipulations  for  debtor's  release,  86 
Surviving  partner,  30 
Where  it  is  not  possible  to  consult  the 

other  partners,  28 
Where  it  is  possible  to  consult  the  other 

partners,  27 
Whether  partnership  property  passes,  41 

Individual  assignment,  41 

Partnership  assignment,  41 

Partner's  individual  assignment,  41 
Association,  163 
Attachment : 

Absconding  debtor,  197 
Fraudulent  disposition  of  goods,  202 
Nonresident  partner,  200 
Partnership  property,  212 
Attorney  and  client  : 

Acts  and  admissions  of  one  of  the  firm,  473 
Additional  compensation  from  client,  474 
Compensation  to  survivors,  473 
Joint  contracts,  473 

Liability  of  attorney  to  client  for  acts  of 

partner,  397 
Lien  of  attorney  on  surplus  money  in 

foreclosure  proceeding,  451 
Notice  to  one  member,  473 
Power  to  bind  firm  by  negotiable  paper, 

473 

Retainer  of  one,  retainer  of  all,  473 
Beneficiaries  (in  insurance)  : 

Insurable  interest  in  life  of  copartner,  955 
Wife  of  partner,  956 

PAWN  : 

Attachment,  213 


PARTNERSHIP  (see  also  Limited  Part-  PAWNBROKERS  : 

NERSHip)  :  Auctioneers  distinguished  from,  489 
Assignments  for  benefit  of  creditors  : 

Assent  of  partners,  26  PAYMENT  (see  also  Bail  (in  Civil  Cases)  ; 

Assent  to  assignment  of  realty,  31  Banknotes)  : 

Assignment  by  a  partner  of  his  individ-  Attorney  and  client  : 

ual  interest,  30  Accepting  part  payment  as  such,  365 
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PAYMENT,  cont'd. 

Attorney  and  client,  cont'd. 

Attorney  cannot  accept  payment  in  anything 
but  money,  363 

Attorney    receiving    securities  from 

debtor  to  be  collected,  363 
Notes,  363 

Payment  part  in  money,  part  in  securi- 
ties, 364 

Ratification  of  attorney's   act   in  re- 
ceiving securities,  364 
The  general  rule,  363 
Whether  payment  on  such  securities  is 
a  satisfaction  pro  tanto,  364 
Attorney  cannot  accept  less  than  full 

amount  due,  364 
Authority  of   attorney  to  receive  pay- 
ment, 365 

Client  may  treat  unauthorized  settlement 

as  nullity.  365 
Extending  time  of  payment,  373 
Banks  and  banking  : 

Authority  of  bank  to  receive  payment,  803 
Bank  as  maker's  or  acceptor's  agent, 
803 

Bank  as  payee's  agent,  803 
In  general,  803 

Must  accept  only  money  in  pavment, 
804 

Paper  payable  at  a  particular  bank,  803 

PEDIGREE  : 
Bastardy,  881 

Baptismal  register,  88j 

PENALTIES  : 

Attachment,  192,  193 
Bail  and  recognizance  (in  criminal  cases) : 
Title  to  forfeited  penalty,  728 

Commonwealth  attorney,  728 

Informers,  728 

Right  of  counties,  728 

PERILS  OF  THE  SEA  : 

Bailments,  748 

PERIOD  OP  GESTATION,  884 

PERJURY : 

Attempts  to  commit  crime,  252 

PERSON : 

Attorney  and  client  : 

Whether  "  person  "  includes  women,  286 
Corporation,  195 

PLEADINGS: 

Implied  authority  of  attorney  to  sign  plead- 
ings in  client's  name,  348 

PLEDGE : 

Assignment  for  benefit  of  creditors  distin- 
guished from  pledge,  17 

Attachment,  213 

Bailments,  742 

Banks  and  banking  : 

Deposit  of  collateral,  823 

POISON  : 

Attempts  to  commit  crime,  263 

POOR  AND  POOR  LAWS  : 
Attorney  and  client  : 

Duty  of  attorney  to   defend    the  poor 

gratuitously,  417 
Implied  liability  of  county,  418 
Indiana  and  Wisconsin  doctrine,  418 
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POOR  AND  POOR  LAWS,  cont'd. 
Attorney  and  client,  cont'd. 
Rule  in  civil  cases,  419 
Statute  providing  for  gratuitous  service 

constitutional,  418 
Statutes  providing  for  compensation,  413 
Bastardy,  891 

Settlement  of  bastard,  894 
At  common  law,  894 
Examples,  894,  S95 
Place  of  birth,  894 

Settlement  follows  that  of  mother,  894 
Settlement  of  mother  acquired  by  mar- 
riage, S94 

PORT  : 

At  port,  172 

POST  NOTES,  772 

POWERS  : 

Banking  powers,  789 

POWERS  OF  APPOINTMENT  : 

Beneficiaries  in  insurance,  978 

POWERS  OF  ATTORNEY  : 

Assignments  for  benefit  of  creditors,  23 
Assignments  for  benefit  of  creditors  dis- 
tinguished from,  10 

PREFERENCES,    see    Assignments  for 
Benefit  of  Creditors. 

PREGNANCY : 

Bastardy,  884 

PRESENTATION 

Bank  notes,  778 

PRESUMPTIONS  (see  also  Attorney  and 
Client  ;  Bail  and  Recognizance  (in 
Criminal  Cases)  ;  Banks  and  Banking  ; 
Bastardy): 

Assignments  for  benefit  of  creditors  : 
Creditor's  assent,  63 

Attorney  and  client  : 

Negligence  of  attorney,  3S4 

PRICES  : 

Average  prices,  522 

PRIME  BARLEY,  856 

PRIORITIES'^  Assignments  for  Benefit 
of  Creditors  ;  Attachment. 

PROBABLE  CAUSE. 

Bail  and  recognizance  (in  criminal  cases)  : 

Whether  bond  or   recognizance  should 
state  probable  cause,  690 

PRODUCTION  OF  DOCUMENTS  : 
Assignments  for  benefit  of  creditors  : 

Production  of  assignor's  books,  116 
Banks  and  banking,  840 

PROFITABLE  : 

Beneficial  distinguished  from,  920 

PROSECUTING  ATTORNEY  : 

Bail  and  recognizance  (in  criminal  cases)  : 

Remission  of  forfeiture,  725 
Title  to  forfeited  penalties,  728 

PROSTITl'TION 

Attempts  to  commit  crime  : 

Renting  houses,  266 
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PROTEST  : 

Banks  and  banking,  So6 

Special  deposits,  826 

PROXIMATE  CAUSE: 
Attorney  and  client  : 

Negligence  of  attorney,  385 

PUBLICATION  : 
Notice  by  : 

Benevolent   or   beneficial  associations, 

1098 

PUBLIC  ENE3IY  : 
Baggage  : 

Losses,  547 

PUBLIC  OFFICERS  (see  also  Attorney- 
General)  : 
Attachment : 

Salaries,  213 
Attempts  to  commit  crime  : 

Bribery,  262 
Attorney  and  client,  282 
Banks  and  banking  : 

Bank  has  no  lien  or  set-off  against  trust 

funds,  837 
Deposits  by  trustees,  agents,  and  officials  : 
Bank    participating  in  misappropria- 
tion, 832 
Form  of  deposit  as  notice,  832 
Ownership  as  between  depositor  and 

bank,  833 
Presumption  of  ownership,  831 

QUALITY  : 

Average  quality,  522 

QUESTIONS  OF  LAW  AND  FACT  : 
Attorney  and  client  : 

Value  of  attorney's  services,  420 
Baggage  : 

Money,  536 

Notice  of  character  of  article,  543 

Reasonable   time   for  demand  by  pas- 
senger, 565 

Value  of  jewelry,  535 
Bailments  : 

Diligence  or  negligence,  744 
Barratry,  863 
Beneficiaries  (in  insurance)  : 

Insurable  interests,  930 
Benevolent  or  beneficial  associations  : 

Compliance  with  regulations  as  to  ad- 
mission, 1079 

QUORUM  : 

Assignments  for  benefit  of  creditors,  24 

RAILROADS  (see  also  Baggage)  : 
"  At,"  172.  173 

"  At  "  distinguished  from  "  in,"  173 

RAILROAD  SECURITIES: 
Attorney  and  client : 

Lien  of  attorneys,  460 

R  APE  : 
Attempts  to  commit  crime,  252 

Assault  with  intent  to  rape,  261 
Burglary  with  intent  to  rape,  259 
Drugs,  260 

Drunkenness  as  excuse,  263 

Force,  261 

Fraud,  260 

Gross  liberties,  259 
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RAPE,  cont'd. 

Attempts  to  commit  crime,  conf  d. 
Impersonating  husband,  260 
Incapacity,  270 
Infants,  259 
Insane  persons.  260 
Intention  to  use  force  if  necessary,  258 
Pretense  of  medical  treatment,  261 
Sleep,  260 

Submission  is  not  always  consent,  259 
Suspicious  positions,  259 
Where  force  is  not  of  the  essence  of  the 
offense,  259 

REAL  PROPERTY : 
Attachment : 

Rents  issuing  out  of  attached  lands,  221 
Banks  and  banking  : 

Buying  and  selling  land,  802 
Power  to  acquire  and  hold,  799 

REASONABLE  DOUBT : 

Bastardy,  874 

RECEIPT  : 

Assurance,  166 

RECEIPTS  (see  also  Baggage)  : 
Attorney  and  client  : 

Lien  of  attorneys,  455 

RECEIVERS  : 

Assignments  for  benefit  of  creditors  : 

Whether  a  transfer  made  by  a  judgment 
debtor  to  a  receiver  under  an  order  of 
court  is  a  voluntary  assignment,  7 

Attachment,  237 

Banks  and  banking,  849 

RECOGX IZANCE,  see  Bail  and  Recogni- 
zance (in  Criminal  Cases). 

RECORDING  ACTS  (see  also  Bail  and  Re- 
cognizance (in  Criminal  Cases)  ) : 
Assignments  for  benefit  of  creditors,  66 

Assignment  by  a  nonresident,  67 
By  whom  deed  may  be  recorded,  68 
Necessity,  66 

Notice  as  substitute  for  recording,  67 
Place  of  record,  67 

Possession  accompanying  assignment,  67 
Time  of  recording,  68 

Validity  of   unrecorded  assignment  as 

against  subsequent  assignee,  66 
Where  possession  accompanies  assign- 
ment, 67 
Attachment,  217 

Priorities  as  affected  by,  230 
Attorney  and  client : 

Liability  of  attorney,  388 

REFORMATION  OF  INSTRUMENTS: 

Beneficiaries  in  insurance,  943,  961 

RELATIONS  : 

Beneficiaries  (in  insurance).  97° 

Liberal  construction  of  the  term,  970 
Whether  relationship  by  affinity  is  within 
the  term,  970 

RELEASE : 

Assignments  for  benefit  of  creditors  : 

Effect  of  failure  to  give  release,  136 
Release  as  a  condition  to  the  preference- 

79 

Attachment,  238 
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RELEASE,  cont'd. 
Attorney  and  client : 

Authority  of  attorney  to  release  liens  or 

securities,  372,  373 

REMAINDERS : 

Attachments,  210 

REMITTITUR  : 
Attorney  and  client : 

Authority  of  attorney,  360 

REMOVAL  OF  CAUSE  : 
Bail  (in  civil  cases)  : 

Removal  of  cause  as  discharge  of  bail, 

638 

RENTS  (see  also  Assignments  for  Benefit 
of  Creditors)  : 
Assignments  for  benefit  of  creditors,  44,  98 
Attachment,  193 

RESALE : 

Assignments  for  benefit  of  creditors,  148 

Auction  and  auctioneers,  503 

Liability  of  former  purchaser,  504 
Purchaser  not  complying  with  terms  of 
sale,  503 

Second  sale  must  be  fair  and  after  rea- 
sonable notice,  503 
Terms,  504 

RESCUE : 
Barratry,  864 

RES  GEST/E  : 
Baggage,  583 
Insurance  ; 

Declarations  of  insured,  1019 

RESIDENCE,  198 

Domicil  distinguished  from,  198 

RESIDUARY  INTEREST: 

Assignments  for  benefit  of  creditors,  39 

RESTAURANT  KEEPER : 

Bailments,  747 

RESTRAINT  OF  TRADE  : 

Benevolent  or  beneficial  associations,  1047, 
106 1 

RETAINER: 

Attorney  and  client,  316 

Acting  without  retainer,  317 
In  general,  316 
Parol  retainer,  318 
Scope  of  retainer,  317 

RETRAXIT: 

Attorney  and  client  : 

Authority  of  attorney,  360 

REV  ERSIONS  : 

Attachments,  210 

RIVER : 

Bay  distinguished  from,  S99 

ROBBERY : 

Attempts  to  commit  crime,  272 

Intent,  262 

ROUP,  488 
SALABLE,  51 
SALARY,  80 


SALES  (see  also  Assignments  for  Benefit 
ok  Creditors  ;  Auctions  and  Auction- 
eers) : 

Assignments  for  benefit  of  creditors,  75 
Assignments  for  benefit  of  creditors  dis- 
tinguished from,  13 
Attachment  : 

Priorities,  229 
Bailments  : 

Bailment  with  provision  for  sale,  739,  740 
Change  from  sale  to  bailment,  740 
When  title  passes,  739 
Unauthorized  sale  of  chattel,  754 
Unauthorized  sale  terminates  bailment, 
764 

Vendor  retaining  possession  after  sale  is 

a  bailee  of  the  vendee,  734 
Bailments  distinguished  from,  734 

Commingling  of  grain  immaterial,  737 
Delivery  of  grain  to  warehouse.  736 
Delivery  of  wheat  to  be  paid  for  in  flour, 

739 

Examples  of  contracts  held  to  be  bail- 
ments and  not  sales,  736 

Fundamental  distinction,  735 

Hiring  of  animals  for  acertain  time  with 
privilege  of  returning  the  same  ani- 
mals or  others,  737 

Loan  for  consumption,  736 

Loan  of  stock,  737 

Logs  delivered  to  a  sawmill,  738 

Return  of  bailed  article  in  altered  form, 
738 

Return  of  goods  in  kind,  736 
Wheat  delivered  to  miller,  738 
Barter  distinguished  from,  869 

SALVAGE : 

Without  benefit  of  salvage,  1034 

SATISFACTION    OF  JUDGMENT,  see 
Attorney  and  Client. 

SCANDAL : 

Attorney  and  client  : 

Liability  for  costs,  408 

SCHEDULE  (see  also  Assignments  for  Ben- 
efit of  Creditors): 
Assignment  for  benefit  of  creditors,  36 

SCIRE  FACIAS: 
Bail  (in  civil  cases) : 

Delay  in  bringing  scire  facias  as  dis- 
charge of  bail,  635 

SEA  : 

At  sea,  177 

SEAL  : 

Bail  (in  civil  cases),  614 

Appearance  bail,  594 

SEALING  : 

Bail  bond,  702 
Recognizance,  701 

SEAMAN  : 

Barratry,  866 

SEED  BARLEY,  856 

SEPARATE  PROPERTY  OF  MARRIED 

WOMEN  : 

Benefit,  1035 

SERVANT,  80 
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SERVICE  OF  PROCESS: 

"  At,"  168 
Attorney  and  client  : 
Appearance  equivalent  to  service  of  proc- 
ess, 351 

Attorney's  authority  to  admit  service  of 

process,  323 
Service  must  be  on  attorney  of  record, 

324 

SET-OFF  : 

Assignments  for  benefit  of  creditors,  40 
Attorney  and  client  : 

Money  collected  by  attorney  and  not  paid 
over,  393 
Bank  notes,  779 
Banks  and  banking,  828 

Bank's  lien  or  set-off  against  depositor, 
835 

SETTLEMENT  : 

Balance,  766 

SHERIFFS  : 
Attachment : 

Liability  for  wrongful  acts  of  officer,  246 

Rights  of  sheriff,  215 
Attorney  and  client  : 

Lien  of  attorney  on  money  in  hands  of 
sheriff,  458 
Bail  (in  civil  cases)  : 

Bond  to  sheriff  of  what  county,  610 

Competency  of  sheriff  to  be  bail,  603 

Deputy  sheriff,  610 

Insolvency  of  defendant  in  mitigation  of 
damages,  648 

Liability  for  amount  of  plaintiff's  judg- 
ment, 648 

Liability  of  sheriff  for  not  taking  suffi- 
cient bail,  646 
Liability  to  action  for  damages,  647 
Liable  as  bail,  648 

Measure  of  damages  for  breach  of  duty, 
647 

Rights  and  liabilities  of  sheriff,  646 
Rights  of  sheriff  who  becomes  liable  as 
bail,  649 

Sheriff's  assignment  of  bail  bond,  595 
Sheriff's  return  conclusive  upon  bail,  623 
Sheriff's  right  to  arrest  defendant,  649 
Sheriff's  right  to  surrender  defendant, 649 
Surrender  to  sheriff,  641 
Bail  and  recognizance  (in  criminal  cases) : 
Approving  bail  after  amount  indorsed  on 

writ,  661 
Fixing  amount  of  bail,  661 
Ministerial  duties,  662 
Power  to  take  bail,  660 
Statutes,  660 

SHIPS  AND  SHIPPING: 

Attachment : 

Barge,  855 
Baggage.  551 

Contributory    negligence  of  passenger, 

552 

Liability  of  carrier  where  baggage  is 
placed  in  passenger's  stateroom,  551 

Regulation  that  passenger  shall  deliver 
baggage  to  designated  agent,  552 
Barge,  855 

Attachment,  855 

SHORE,  BEACH,  901 
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SICKNESS,  see  Bail  and  Recognizance  (in 
Criminal  Cases). 

SIGNING  : 

Bail  bond,  702 
Recognizance,  701 

SITUS  : 

Assignments  for  benefit  of  creditors,  53,  54 

SLEEPING-CAR  COMPANIES  : 

Baggage,  581 

SMUGGLING  : 

Barratry,  864,  865 

SOCIETIES  AND  CLUBS,  see  BENEVOLENT 
or  Beneficial  Associations. 

SODOMY  : 

Attempts  to  commit  crime,  252 

SOLICITATIONS  : 

Attempts  to  commit  crime,  264 

SPECIAL  BAIL,  see  Bail  (in  Civil  Cases). 

SPECULATION  : 

Banks  and  banking,  802 

STAKEHOLDER : 

Auctions  and  auctioneers,  502 

STATES : 

Assignments  for  benefit  of  creditors : 

Preference,  143 

Preference  of  claims  of  the  states,  81 
Belonging  to  the  state,  916 
Slate  officers,  see  Attorney-General. 

STATUTES : 

Assignments  for  benefit  of  creditors  : 

Construction  of  statutes,  20 
Banks  and  banking  : 

Whether  act  of  incorporation  a  public  or 
private  statute,  792 
Construction  : 

Assignments  for  benefit  of  creditors,  20 

STAY  OF  EXECUTION  : 
Attorney  and  client : 

Authority  of  attorney  to  grant  a  stay  of 

execution,  373 

STEAMSHIP  COMPANIES  ; 

Baggage,  551 

STENOGRAPHERS  : 
Attorney  and  client : 

Implied  authority  of  attorney  to  employ 

stenographer,  347 
Liability  of  attorney  for  stenographer's 
fees,  406 

STEPCHILDREN,  see  Beneficiaries 

(in  Insurance). 

S  TIP  U  LA  TIONS,  see  Attorney  and 
Client. 

STOCK  : 

Assignments  for  benefit  of  creditors,  40 
Attachment,  211 

After  -  declared    dividends    of  attached 
stock,  221 

Priority  where  there  is  a  sale  of  stock, 
229 
Bailments  : 

Loan  of  stock,  737 
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STOCK,  cont'd. 
Banknotes  : 

Payment  of  subscriptions  in  bank  notes, 
779 

Banks  and  banking  : 

Bank  buying  its  own  stock,  802 
Stock  a  trust  fund  for  creditors  upon  in- 
solvency, 850 

STOCKHOLDERS  : 

Assignments  for  benefit  of  creditors,  23,  24 

Assignee,  34 
Banks  and  banking : 

Individual  liability,  791 

STORM  : 

Bailments,  748 

STUFFING  BALLOT  BOX,  769 

SUBSCRIPTION  : 

Attachment,  190 

Attestation  distinguished  from,  275 

SUCCESSION  : 

Bastardy,  892 

SUICIDE  . 

Attempts  to  commit  crime,  252 
Insurance  : 

As  to  the  effect  of  the  suicide  of  the  insured 
upon  the  beneficiary' s  right,  see  Benefi- 
ciaries 'in  Insurance). 

SUMMARY  PROCEEDINGS,  see  Attor- 
ney and  Client. 

SUNDAY: 

Assignments  for  benefit  of  creditors,  70 
Attachment,  243 

Bail  and  recognizance  (in  criminal  cases) : 

Arrest  of  principal  on  Sunday,  709 
Execution  of  bail  bond  or  recognizance 
on  Sunday,  706 

SUPPOSE : 

Suppose  and  believe,  914 

SUPPRESSION  OF  EVIDENCE: 

Attempts  to  commit  crime,  253 

SURETYSHIP   (see   also   Bail  (in  Civil 
Cases)  ;   Bail  and    Recognizance  (in 
Criminal  Cases)  : 
Assignments  for  benefit  of  creditors,  11 1,  128 

Actions  on  assignee's  bond,  129 
Defense,  129 

Discharge  of  assignee's  sureties,  121 
Examples,  128,  129 
In  general,  128 

In  the  absence  of  statutory  provisions, 
128 

Liability  of  sureties,  128 
Attachment  : 

Exoneration  of  sureties  on  bail  or  deliv- 
ery bond, 233 
Attorney  and  client : 

Attorney  as  surety  for  client,  291 

Effect  of  violation  of  prohibition,  292 
May  be  surety  in  absence  of  statute  or 

rule  of  court,  291 
Power  of  legislature  or  court  to  regu- 
late the  subject,  293 
Prohibition  a  mere  rule  of  court,  293 
Prohibitive  statutes  or  rules  of  court, 
292 
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SURETYSHIP,  cont'd. 
Banks  and  banking  : 

Bank's  lien  or  set-off  against  deposit, 

838 

Change  in  duties  of  officer  may  release 
sureties,  845 
Beneficiaries  (in  insurance) : 

Surety's  insurable  interest  in  life  of  prin- 
cipal, 953 

SURETY  TO  KEEP  THE  PEACE: 

Bail  and  recognizance  (in  criminal  cases), 
729 

SURPLUS,  see  Assignments  for  Benefit  of 
Creditors.  < 

SURRENDER,  see  Bail  (in  Civil  Cases)  ; 
Bail  and  Recognizance  (in  Criminal 
Cases). 

SURROGATE  : 
Attorney  and  client : 

Lien  of  attorney  on  dtcree  rendered  in 
surrogate's  court,  452 

SURVIVORSHIP  : 

Benefit,  1037 

SUSPECT : 

Suspect  and  believe,  912 

SUSPENSION,   see   Attorney  and  Cli- 
ent. 

SWAMP  LANDS: 

Assign,  159 

TAXATION  : 

Assignments  for  benefit  of  creditors,  98 

Assignee's  duty  as  to  taxes,  116 

Claims  for  taxes  preferred,  143 
Auctions  and  auctioneers  : 

Collection  of  auction  duties,  496 
Beneficial  distinguished  from  profitable, 

920 

TEST  OATH  : 

Attorney  and  client,  289 

THEREABOUTS  : 

Auctions  and  auctioneers,  500 

TICKETS  AND  FARES: 
Baggage : 

Contract  tickets,  560 

Limitation  of  liability  for  baggage  on  a 
free  pass,  556 

TIME,  COMPUTATION  OF: 

Before,  908 

TITLE  (see  also  Assignments  for  Benefit 
of  Creditors  ;  Banks  and  Banking)  : 
Attachment : 

Whether  title  to  property  is  affected  by 
lien,  218 
Attorney  and  client : 

Advice  as  to  title,  386 
Auctions  and  auctioneers  : 

Auctioneer  cannot  deny  principal's  title, 

494 
Bailments  : 

Denying  bailor's  title,  758 

TOB  ACCO : 

Crier  of  tobacco,  489 

TOOLS  : 

Baggage,  532 
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TOUT  : 

Attachment,  192 

TRADE-MARKS  : 

Assignments  for  benefit  of  creditors,  39 

TRAVAIL,  SSi 

TREASON 

Attempts  to  commit  crime,  251 

Bail  and  recognizance  (in  criminal  cases), 

657 

TRESPASS  : 
Attachment,  192 

TROVER   AND  CONVERSION  (see  also 
Bailments)  : 
Attachment,  193 
Baggage,  55$ 

TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES  : 

Assignments  for  benefit  of  creditors,  75 
Attorney  and  client  : 

Stipulations  for  fees  in  assignments  and 
deeds  of  trust,  432 
Preference,  75 

TRUSTS  : 

Assignments  for  benefit  of  creditors  (see  also 
Assignments  for  Benefit  of  Credit- 
ors), 8,  44 

As  to  personal  property,  17 

Borrowed  money,  45 

Express  trust,  17 

Governed  by  statute  of  uses  and  trusts, 
17 

In  general,  8 

Property  in  trust  for  charities,  44 
Provision  as  to  surplus,  9 
Reservation  of  interest  in  possible  sur- 
plus, 9 

When  mortgage  in  form  of  assignment,  8 
Whether  trust  funds  pass,  44 
Attachment : 

Property  in  hands  of  trustee,  212 
Attorney  and  client  : 

Attorney  dealing  adversely  to   the  in- 
terests of  his  client,  332,  340,  342 
Lien  of  attorneys,  460,  461 
Trustee  becoming  attorney  for  cestui  que 
trust,  434 
Banks  and  banking  : 

Bank  has  no  lien  or  set-off  against  trust 
funds,  837 
Bar  trustee,  852 

UNAVOIDABLE  ACCIDENT : 

Bailment,  748 

UNCONSCIONABLE  BARGAIN,  see  At- 
torney and  Client. 

UNDUE  INFLUENCE  (see  also  Attorney 
and  Client)  : 
Assignments  for  benefit  of  creditors: 

Undue  influence  of  assignor  or  creditors 
over  assignee  as  ground  of  removal, 
150 

UNITED  STATES  : 

Assignments  for  benefit  of  creditors  : 

Existing  liens  not  affected  by  this  pri- 
ority, 108 
Not  superseded  by  state  laws,  108 
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UNITED  STATES,  cont'd. 
Assignments  for  benefit  of  creditors,  cont'd. 
Prerequisites  to  such  priority,  108 
Priority  in  general,  108 
Priority  of  United  States,  143 
Attorney  and  client  : 

Legality  of  contract  to  prosecute  claim 
against  government,  445 

UNITED  STATES  C03IMISSIONERS  : 

Bail  and  recognizance  (in  criminal  cases), 

662 

UNITED  STATES  OFFICERS  : 

Attorney-general,  see  Attorney-General. 

USAGES  AND  CUSTOMS  : 
Attorney  and  client : 

Fees  of  lawyers,  424 
Baggage,  568 

Delivery  to  carrier,  563 
Benevolent  or  beneficial  associations  : 

Customs  a  part  of  contract,  1082 

Mode  of  payment,  1102 

USE  : 

Benefit  and  use,  1034 

USURY : 

Attempts  to  commit  crime,  253 
Banks  and  banking,  843 

VARIANCE  : 
Bail  (in  civil  cases) : 

Variance  as  discharge  of  bail,  637 
Bail  and  recognizance  (in  criminal  cases), 

699 

VENDOR  AND   PURCHASER  (see  also 
Auction  and  Auctioneers),  S54 
Attachment,  191 
Priorities,  229 
Bailments  : 

Whether  delivery  of  grain  to  warehouse 
is  a  sale  or  bailment,  737 
Batture,  896 

VENDORS'  LIENS: 

Assignments  for  benefit  of  creditors,  100 

VERIFICATION  : 

Assignments  for  benefit  of  creditors,  61 
Attorney  and  client : 

Authority  of  attorney  to  waive  verifica- 
tion, 355 

Implied  authority  of  attorney,  348 

VERILY  : 

Verily  believe,  913 

VEX  ATIOUS  : 

Failure  of  insurance  company  to  pay  loss, 
1011 

WAGER  POLICIES,  see  Beneficiaries  (in 

Insurance). 

WAGES,  80 

Assignments  for  benefit  of  creditors,  19 
Preference,  80 

Constitutionality  of  the  statutes,  80 
Omission  of  the  preference  from  the 

assignment,  80 
Promissory  note  for  wages,  Si 
When  not  actually  employed  at  time  of 

execution  of  assignment,  81 
Who  are  within  the  statutes,  80 
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WAUEHOUSEMAN  : 
Baggage,  542,  564,  569 
Burden  of  proof,  584 
Carrier's  liability  as  warehouseman,  569 

Baggage  must  be  safely  stored  or  car- 
rier remains  liable  as  insurer,  571 

Duty  as  to  watchman,  570 

Duty  to  save  baggage  from  destruction 
by  fire,  571 

Fire-proof  rooms  and  the  like,  570 

Want  of  ordinary  care,  570 

When  storage  charged,  569 

When  storage  not  charged,  570 
Bailments  : 

Whether  delivery  of  grain  to  warehouse 
is  a  sale  or  bailment,  737 

WARRANT  : 

Bail  (in  civil  cases),  625 

Bail  and  recognizance  (in  criminal  cases) : 

Arrest  of  principal  without  warrant,  7°8 
Bail  under  illegal  warrant,  689 
Suspect  and  believe,  912 

WARRANTY  : 
Banknotes  : 

Liability  of   transferrer  who  expressly 
warrants  solvency  of  bank,  782 
Benevolent  or  beneficial  associations,  10S0 

W  ATCHES  : 

Baggage,  535 

WIDOW  : 
Beneficiaries  (in  insurance)  : 

Construction  of  term  when  used  to  designate 
beneficiary,  965 
Confined  to  lawful  marital  relations, 
967 

Divorce  a  mensa,  968 
Divorce  a  vinculo,  969 
Illustrations,  967 
Second  wife,  969 
Separation,  968 
Unfaithful  wife,  969 
Whether  within  the  term  "  heirs,"  971 
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WIPE  : 

Beneficiaries  (in  insurance) : 

Construction  of  term  when  used  to  designate 
beneficiary,  965 
Confined  to  lawful  marital  relations, 

967 

Divorce  a  mensa,  968 
Divorce  a  vinculo,  969 
Illustrations,  967 
Second  wife,  969 
Separation,  968 
Unfaithful  wife,  969 

WILLS  : 

Bank  notes,  775 
Bearing  a  surname,  903 
Beneficiaries  (in  insurance),  979 

Testamentary    designation   of  benefici- 
aries, 962 

WITNESSES  : 

Assignments  for  benefit  of  creditors  : 

Necessity  of  witnessing  assignments,  55 
Attorney  and  client  : 

Attorney's  liability  for  witness  fees,  406 

Authority  of   attorney  to  release  inter- 
ested witness,  360 

Bribing  or  corrupting  witness  as  ground 
for  disbarment,  312 
Bail  and  recognizance  (in  criminal  cases) : 

Bonds  of  witnesses,  729 
Immediate  benefit,  1034 

WOMEN  : 

Attorney  and  client  : 
Admission  to  the  bar  : 

Common-law  rule,  285 

Construction  of  the  terms  "  person" 

and  "  citizen,"  286 
In  the  absence  of  an  enabling  statute, 

285 

Legislature  may  authorize  admission, 

286 

Objections,  286 

Statutes  admitting  women,  287 
United  States  constitution,  285,  286 
United  States  courts,  286 
Women  held  admissible,  2S7 
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